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SUl\Il\IONS. 

STATE OF NE,v JERSEY TO CHARLES F. EGGLESTON: 
You are sum1no11ed to answer the an11exed com-

plaint of Cl1arles A. Doe i11 a11 actio11 at la .w in the 
Ca,pe Ma .y County Court of Common 
Pleas. A11d ta.k:e, notice that unless you 10 

(Seal) file your answer with the Clerk of said 
Cape l\fay County Court of Common 
Pleas a.t Ca.pe l\fay Court House, New 

Jersey, vvitl1in twenty (20) days after service upon 
you of this vvrit a11d tl1e a11nexed complai11t, the 
plai11tiff m.a.y IJroceed i11 his suit and judgment be 
e11tered agai11st you. 

Wit11ess, Ho:NoRABLE 1-IERBERT E. BARTLETT, Judge 
of the said Cape May Cou11ty Court of Common 
Pleas at Cape lVIay Court House, Ne,v Jersey, this 20 
30th day of July, A. D. 1926. 

KREPS & BELL, 
Attor11ieys for Plai1itiff. 

A. C. 1-IILDR ,ETH, 
C'lerk. 

30 
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COMPL ·AIN lT. 

CAPE . :NIAY COUNTY COlTRT OF COMMON 
PLEAS. 

CHARLES A. DoE, ) 
Plaintiff, ( 

v. ) 
CHARJ..1ES E 1GGLES.TON' 

Def en-da.1it. 

Actio11 at Law. 
Comp 1laint. 

Charles 1\. Doe-, of the City of Ocean City, Cou11ty· 
of Cape Ma.y a11.d State of New Jersey, plaintiff in 

20 the above-entitled cause, says that: 

1. On or about Jun .e 20th, 1925, the plai11tiff wa8 
employed by the defendant to sell a piece of prop-
erty i11 Ocean City l{nown as Lot No. 5 in Block 
1301, o·n the plan of the Oeea.n City A.ssociation. 

2. The · plai11tiff is a. duly licensed real estate 
broker in . the -State , of New Jersey, with his office 
in the Oce·an . City Title & Trust Building·, Ocean 

30 
City, N. J. 

3. On or about the 20th . da .y of June, as afore-
said, the plaintiff ; procured for the defendant pur-
ch·asers for the real estate , which the defendant ha .d 
to sell, by the na .me of W a.g·ner & Hodg 4k:ins, and the 
said w ·a.g·ner & Hodg ·k:ins entered into an a.gTee-

I I 



"' 

C 01npla,in.t 

me11t for the purchase of the real estate in accord-
ance with the terms set forth by the defenda11t. 1\.. 
copy of the ; ag·reem.e11t betvleen the defendant and 
the purcl1asers is hereto attached, and by this ref-
erence tl1ereto ma .de a. part hereof, a.nd marked 
Exhibit ''A.'' 

4. At tl1e time of the sig·ning of this agreement 
for the sale of the af orem .entioned real estate, the 
def enda .nt ag·reed to pa .y the plain.tiff a, commission 10 
of 5% on the gross amount of the purchase price, 
by means of a cla .use · inserted in the sales agree-
ment as follows: '' Seller agrees to pa .y Charles A. 
Doe, Realtor, five per centum ( 5 % ) on the gros~ 
amount of purchase price for effec.ti11g this sale, to 
be paid at settlement., .,. 

5. Settleme11t --w---as to be ma .de Aug·11st 20th, 1925, 
at which time, accordin g to the ag·reeme11t, the com--
mission d11e the plaintiff vvas to be paid. 20 

6. T'he def enda11t did 11ot pay the commissio11 of 
fourte ·en h11ndred ($1400.00) dollars, or 5% of 
twenty-eig ~ht tl1ousand ($128,000.00) dollars, the 
gross purcha .se• price, on August 20th, nor has he 
paid a11y pa.rt thereof, altl1oug·h frequent demands 
have been ma .de. 

Therefore, the , plai11tiff' claims the sum of four-
tee11 hundred ($1400.00) dolla.rs tog ·ether with la .w-
ful interest from . August 20th, 1925, and costs of 30 
suit to be taxed. -

KREPS & BELL, 
Attorn ,eys for P'la.in.tiff. 
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4 Oon11Jlaint 

~I1HlS \ C1lllJI1~ ~l l1J.L rp l\iad :\ tl1 '1',v •11ti ·th (:...0) 
c1 a r Of ,J ll 11 C .li. J). 1 ! ) :_, ,> • 

BI~'J~1,r IDEN < 'ha1·l :).:-• E. J Jg·0 ·]p, ·1 on of th fir~ t 11a rt, 
h r iuaft r call 1 d th '' ~]i1I I }~ 11 , " nnd "\\1 ng·11 •r 
& I-Iodg·kins, 11 nl ]1-' tnt · 60~J G r111c 11to,vn \ e. 

1 0 Phil a cl 1 phi a , l a . of t] 1 11<J 1 n 1 rt , l 1 r i 11 a f 1 r 
called the ''BU )?J;Jl'"> . '' 
"\\7IT TJ~~ ]£'rI.r, 'rha 1 th }11 jl },]) ' a o·r . 10 
sell aud con\'·> uud ill) 'B YJ-'li '' a 0 ·r • to l 11)T 
all that c rtain lot , irn · or J>ar 11 uf Jan l a11d 
})l'Clni , .·ituat in ih · it. 7 >f O · an it. ~ onnts, 
of ~aJJ l 1\fa:7 a11d Stat or ,\., ,J ·r~ : , 111 re lJar-
ti 'nlarl? d . ·rih 1d ,L ' fo]lo,,~: I ot No. Fi,- (5) 
Block f\To. 13 )1 ,vitl1 n fro11ic1 ·, of tliirtv thr ')c and 

• 
011 third f;) t (33 1/ :J) on 10 I 'Hll \ 1 ll , and ·x-

20 t nding· of that "Tidth out· in1 o il1 \ t]nu1i · • n11 
to t] 1 c o n t er I~ i pa r i H ll I in , t o .11• l t h c 1 · \\·j 1 h t] 1 l> u i 1 1-
i110-. th Jr 011 eou. L·i i11°· of t,v > • tor ro 111 on tl1 
Board,va1k aud a double f ranJ , d,, l]j1p,· ,,~jt h fur-
11iture, 011 0 ea11 11 v ~l1111 11 c J :}rt. , 1 i11°· . iiu-
a i c d o 11 th ea :-1 s i d of' 0 · la n i ,.,. , 1111 A th r , h u 11 -
drecl and ci 0 ·ht> thru \ a11d one third (' 3- / '!) f ·c•t 
· o u th of ~[ h i rt c 111 h 1 r 1 t f o r i l I l r i · ;) r u n1 of' 

'1,ve11t~v lili 0 ·ht 'J hou:-and (.;·2 ' 000.10) Dollar~ un l r 
and .1nbj, ·t t > th\ foll< ,,~j11!>' t r1n~ a11d ·onclition ·: 

30 1. 1\ fir~·t pay·111 1ni of lJn rrh, u~·and (, ·J O . ) 
Dollar -· r 1

' ipt of ,,l1i·J1 i '"' ]1 r l ... a kno,,J do·ed 
bv the '' El.'1 EI{ . '' V 

2. 'Ihe balanc of t11e 111r ·]1ur I ri · . haJl l 
})aid ill i Ji f ollo",.ill o· Jl)clll ll l': fi i, thou a11d 
( $5,000.00 ) do 11 a r :· a 1 t i 111 e of t t 1 · 1 n n t and to 
cL' Ullle nu cxi. tin.0 • fir.-t n1ort o·ao· no,,· >1 th }Jl"U))-
ert)r of Fiftec11 'I 1101.1 an I ( .i.15. 0 . ) lo]]aT. an :1 

I I 

. ,,. 

• • 
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0 o n111Jlain t 5 

i11 11 r to tnk l n ·]- n :" 'ond n1or1 o·n°· il1 the s11m 
of . \ n i-h on ~and (. ·7 ,000.00) :lol]n r:, for a JJCriocl 
of i \\ o ... ar~: to l1e re lu · cl in on, . ar l>yr the })fi.~-
n1 \11t of t,vo th >ti.~and ($J,00 .0 ) 1o11ar, at tl1 
ti m of fi 11 a J .... i t 1 JJ) 11 t \ h i · 1 l • l l ( 11 b \ ma a } a t 
O,· ~u11 it? 'J itl n11d rtL t o. ) ~an '""•it;, .• J. 
o 11 o r h , for .I.\ u g· u t 2 ) t J 1 1 . .. :; or th cl J) o , it 
................................ rn fl d \ 1 I r \\ i t ] ) ' a t th C O p 1 i O 11 0 r 
th~ ' l1J] l~Ell , ' n1n. b ; I pli 1 on n ·ount of 
i h ] u r · h n F! 11 ]' i C Or l IO r r i 1 l 1 a. liq ui c1 Ht (1 1 0 
dnnut 0 • • to t]1 '' 11'1-' f.JEI, , ' and 1101" n~ n ]:> 11-

a 1 t . .. l r u \ i d 1 
] i 1 H d th n 1 

• • a 1 ~.. 1 j t 1 a r · h 1 ca 11 

b oh t a i11 1 fro n1 , n \7 ii r. 1 - 1 n . N , \7 .J r t i t 1 c • • 
'< n1 I a 1 ·y l • T i h H 1 d a i \. 11 o u 11 t h r l > :) a 11 . r c1 1 ay· 

nc1 th fan]t of tl1 ' ]3 Y11R '' in th })ro ·t1rin°· 
of . u c 11 . 'n re h . , t h ti rn for t h fl n al . t t 1 :-.111 11 t 
. hall "'·t nd until , u h ar~l1 1 s ·an h obtain ]. 

?. 'J l1 iiil to th l J'Prni._ ,. . hall b 1 fr and 
l .:.ar f all jncu1111Jra11 · · j11 ·ludin°· 1nnni i1)al lien .. 

and a. .\ 111:.11.· .. · 1J>t 1n1111i ipal jm] ro\ 1n 11 ·, in 20 
th · ur. ,l ,f ·on, trnct j n and not as .... . d, ohYio11s 
ai 1n nt u~uar r . tri ·ti, n~· rnJ111i11°· ,vitl1 tl1 lancl 

.................................................................... a11cl .·l1<1ll l) 1 a 
n1ark . ial 1 titl a11d 1h 'l I 1'R ' hall t n-
11 r a .............. .............. :\, c1 rra1 t d <.:l ·on, ,·in · .... u ·h . 

1i1l at i·11 ti111 of ih final. ttl n'l nt or in the 
\ 111 th a t . u · 1 1 ti t 1 · a 11 n o t 11 a . a ho, , 1 h 11 t h i s 

d J > o, i t . h a J l 1 e r t urn l i n t h t ' 1 :i l } f:l . ' ' 
4. ll adju, i 1n ni. hall h 111a a or cla 1 o of 

. .. t t l ]}1 1l 1 a 11 l I O. • ;- . i O 11 • h fl 11 h o•j ' C 11 111 ]3 1 - 3 0 
JD ' at . i tl in ut-1 . a~. jg·nn1, 111 of 1 a~ . r nt 
for J9~ . )a, 011 to l r \ta1n 1cl l ~.., s 11 1r. 

- . Th )3 . L;R ~haJ1 1 n~T for . nr ·h . nnd 
all o1 h r .. -1 n._e., x · r>i ing· 1 h r>r i1Jarni ion >f the 
1 , ] n n cl t 11 J) • a r ~.. r , ( nu , · t a 111 p, n 1 i n <'he d 
th r t O '' l i I ~] H I] h ' l a i l f Or l Y' th ' 'I r: . ' 

• I .. 
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6. This a.greemen.t shall extend to and be bi11di11g 
upon the- heirs, executors, a,d.mi11istrators, succes-
sors a.nd a.ssig~ns of the , pa.rties hereto. 

7. Time is the essence of this agreement. 
8. This contract includes all fixtures and a,ppur-

fena .nees p·ermanently a.tta.ched to the building · or 
buildings o,n. the lan .d. herein deseribed and also spe-
cifically the- following items: 

_ 81/2 • Seller agrees to · pa ,y Charles A. Doe, Real-
10 tor, five per ce11tum (51o/o) on the gToss amount of 

purchase price for effecting this sale, to be paid a.t 
settleme11t. 

IN WITNESS "\v"TIIEREOF, Th .e pa ,rties hereto 
ha :ve set th _eir hands a11d seals the day and yea .r :first 
above written. 
. CHARL .ES F. EGGLE .STO ·N 

W a.g·ner & Hod .gl{i11s 
pe-r William A. W ag·ner 

I-Iar,.,.ey R. Hodgk:i11s. 
2Q SIGNED SEALED AND D1ELIVER ,ED 

[L .. S.] 
[L .. S.] 
[L. S.] 
[L .. S.] 

30 

IN THE PRESENCE OF 
· Charles A. Doe 

AGREE .MENT 
FoR SAL .E OF LAND 

Cha.rles F'. Eg ·g~Ieston 
TO 

Wag11e-r & Hodgkins 
Prepa.red a11d Adopted b).,. C'a.mden R,eal 

Estate Boa ,rd. 

, 

1 I 
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A.nsw·er 

ANS .WER. 

CA.PE I\iA Y (;OUNTY COURT OF, C01vIMON 
PLEA .S. 

CHARLES A. DoE, \ 

Plaintiff, ( 

v. ) 
CIIARLES F. EGGLESTON' 

Def e11da.11.t. 

Action at Law. 
Answer. 

7 

Charles F. Eg~gleston, of Philadelphia ., the above-
11amed def enda .nt, says that: . 

10 

20 
1. He denies the allegations of p·aragraph 1 of 

the complaint. 

2. He has n.o knowledge of the allegations of 
pa.ra.g~ra.ph. 2 of the complaint and prays proof 
thereof if material. 

3. H·e denies the allegatio11s of paragra .ph 3 of 
the complaint. 

4. He admits the allegations of paragraph 4 of 30 
the complaint a,nd a.lleg·es that the cla11se in the 
agreement recited i11 the complaint was ·his only 
promise, of reward to the plai11tiff a.n.d that it was 
conti11g,.ent l1pon settlement and to be paid at set .. 
tlement. 
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· 5. He a.dmits that settlement vvas to be made 
August 20, 1925, but he denies that settlement. was 
then ma .de or has since been made and he de11ies 
that any commission or rewa.rd to , the plaintiff was 
to be p•aid on August 20·, 1925, but he alleges that 
in accorda .nce · vvith tl1e said ag·Teement set forth i11 
the f o-urth pa .rag·ra .ph of the complaint, the eommis •-
sion or rew ·a.rd to the plaintiff was to be paid at 
settlement. 

6. He a.dmits the allegations of pa.ra .gra .ph 6 of 
the complaint. 

SECOND · DEFENSE. 

1. The def e11dant alleges that the parties, Wag-
ner & H 'odgkins, who signed the said a.greement to 
purchase · the defendant's real estate, def al1lted 
under their a.greernent of purc.ha .se and did not mak:e 

20 settleme11t. on A11g·ust 20, 1925, nor at a.ny later date 
and they ha ,ve been a.nd a.re 110w decreed by the 
Court of Cha ,ncery of New Jersey to be· in def a11lt 
under their a.g,.reement in proceedings instituted by 
them to com1)el specific performance of said con-
tract a.n.d there was no settlement for the property 
in a.ccorda .nc.e with the terms of the agreement at 
any time nor ea.n. there be- s11ch settlement at a.ny 
time in the , future and, there£ ore, any commission 
which was to • be paid . to the plaintiff' at settlement 

3'0 u}1der the term.s of the agTeernent set forth in para-
g,raph 4 of the com.plaint, is not due and pa .ya .ble by 
the def e,nda .n.t to , the plaintiff. 

· · JoHN D. McMuLLIN, 
Attorney for Def enda.11l. 

' t 

' 1 , 
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Suµple1ue11f ary Answer 

SUPPLEMENTARY ANSWER. 

CAPE MAY COUNTY COURT OF COMMON 
PLEAS. 

CHARLES A. DoE, 

Plai1itiff, 
\r. 

CHARLES F. EGGLESTON, 

Def eftda1it. 

Action at IJa\\'o 
Su pplemen.tary 

Ans ·wer. 

9 

10 

And no~~, comes the defendant, Charles F. Eg-
g·lesto11 and s11pplements his a.nswer filed hereto-
fore a11d adds to the defense already alleged the 20 
following: 

THIRD DEFENSE. 

1. The plaintiff by his neglig·ence i11 the a.pJ)li-
cation for title i11sura.11ce on behalf of Wagner a.11d 
IIodgkins wa.s l1imself responsible for there bei11g 
no settlement on the ag·reement of sa1e set forth i11 
plaintiff's complaint, and his said neglige11ce was 
the sole cal1se of the p11rchaser 's being in def a.ult 30 
at the time of settlement a.nd Sl1ch def a11lt resulted 
in the defe11dant he-rein not having · a.ny benefit what-
ever of his con.tract of sale with the said buyers re-
ferred to i11 the complaina11t's comJ)laint a.nd the 
plai11tiff wa.s hirn.self respo11sible for the default at 
tl1e settlement a.11d the loss to this def enda .nt. 

.r , 

• 
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10 S'upplementary .Answer 

2 . . Sucl1 neglig ·en'.t condt1ct of the plaintiff was 
the fact that he did 11ot a.pply to a.ny title compan .y 
for title insura .nce· until a. day or two before A11gust 
20th, 1925, the d.ate on ,vhich settlement was to be 
made- so that there w·a.s 110 time : for the title co·m-
pa.ny to complete its search before the date- speci-
fied for settleme:nt. 

Foun .TH DEFENSE. 

1. The plaintiff, in so f a.r a.s he acted as the agent 
for th .e1 defendant, was neg~ligen.t in. the performa .nce 
of his duties a11d lik:e,wise in the- performance of 
duties which he l1ndertook to perform on behalf of 
the purchaser with . the result tl1at there was n.o 
settlement between this plaintiff a.nd his purchasers 
on August 20th, 1925, the date specified for settle-
ment, or a.t a11y other tim .e a.n.d therefrom . the plain .-
tiff suffered the loss of the sale which . the def enda .n.t 

20 had secured for him. 
As further a,ns.wer, this defe ·nda .nt alleg ·es as a 

counter-claim a.gainst the plaintiff a.s follows : 

1. He repeats the allegations of the fourth . de-
fense above. 

2. He- alleges that by reason of the loss of his 
purchaser and of the sale , of his property he has 
suffered da .ma.ge, in the a.mount of $.3000.00 which 

30 he seek:s herei11 to recove ,r from the plaintiff. 
JoHN D. McMuLLIN, 

Attorney for Def e11,da1nt. 

• • I 

' .,. 
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Repl'y 11 

REPLY. 

CAPE lvl-1\ Y COUNTY COUR 1T· OF COMMON 
PLEAS. 

CHARLES A. DoE, \ 
Plaintiff, ( 

V. j 
CHARLE,S F. E ,GGLESTON, 

De.f endant. 

Action at Law. 
Reply. 

The plaintiff replies to the a.mended ans-,ver filed 
in the · above-entitled ca11se, and says that: 

1. The plaintiff denies the first pa,ra ,graph of 

10 

20 

the third def e·nse ·, a.nd a.lleg·es tha.t the def enda11t 
was the sole eause of the settlem .ent not going 
throug ·h, for even thoug·h the application fo,r title 
insura .nce w·a.s not placed at the time the a.gree--
men t was sig,.ned, the buyers were willin .g to ma.ke 
settlement even ,vitho11t title insura .nce, a.nd it was 
only · bee:a.use the ,defenda ,nt decla.red the buyers in 30 
default that the settlement was not made. 

2. ParagTaph twu of the third defense is denied. 

The fourth defense is denied. 

f J 
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20 

30 

12 Reply 

CouNTER-CLAr1vr 

Plaintiff de11ies each and every paragraph in tho 
co11nter-claim as set up by the defendant. 

l{REPS & BELL, 
Attorney 's of Plain.tiff~ 

• I 

't i' 

• I 

• 

• ii 
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TESTIMONY. 

CHAR -LES A. DoE, 
V. 

(]££ARLES JT. EGGLESTON, 

Court of Common 
Pleas. 

Cou11ty of Ca ,pe ~Ia ·y. 

"\Ved11esday, October 19, 1927, 10.00 A. 11. 

Before ELDREIDGE, J., and a j11ry. 

(Ja1)e l\Iay Court Ho11seJ Ca1Je 1fay County, N. J . 

PnESENT OF CouNSEL , : 
If\ STANLEY l{REPS, Es.Q,. (KREPS & BELL, EsQs.), 

for plaintiff. 
NORMAN vV. HARKER, EsQ. (l\fcl\1:uLLIN & HARKEH, 

EsQs.), for def e11da11t. 

10 

20 

30 



14 Opening Sta.terneni · by Attor11tey for 
Plaintiff 

Mr. I{re -ps opens for plaintiff: 
This is an actio11. brought by Charles A. Doe, a 

real estate brok:er i11 Ocean City, agai11st Cl1arles 
F. Eg·glesto1T, Esq., to recover a. commission on a 
written co,11tra.c.t, the commission to be paid for 'tl1e 
p.roc11ri11g•· of a purcl1aser of real estate iii Ocea11 
City, New Jersey. 

The fa .cts a.re these: That Mr. Doe was a. li-
1 O censed real estate brolcer in the State, of New J er-

sey, having· a11 office in Ocean City, and l\fr. Eg·g·les-
ton wa.s the owner of a. beach-front property; that 
Mr. Eg·gleston listed tl1e property for sale and Mr. 
Doe procured a. purchaser, as the result of ,vhicl1 
parties by the name of w ·ag4ner &· Hodg·lci11s entered 
into a written contra .ct witl1 Mr. Egg·lesto11, the 
ow11er of tl1e property, wl1ereb3r they agreed to 
buy this piece of ocea .n-fro11t property for the sum 

20 of $28,000. 
In the a.greement of sa.le ·between Eg·gleston ,and 

Wag·ner & Hodg·k:i11s, there was a. clause, by the 
terms of ,vhicl1 Mr. Eg·g·Iesto11, the o,vner, a.g·reed 
to pay to 1fr. Doe a commission of 5 per ce11t. 

Settlement for this property was to · have ta .k:e11 
place 011 or before A11gust 20·, 1925; first, the a.gTee-
ment of sale was a.ssig11ed to • a. man by the na .me, of 

• Kapla .n; Mr. !{a .plan w·as not prese11t. for the pur-
pose of mal{ing settlement on. August 20, 1925, for 

30 t~e reason tha .~ he was of the opinion a11d was ad-
vised, a.s we will show you, that settlement wa.s to 
be postponed beca .use title searches had been pro-
cured a.nd settlement was 11ot m.a.de on tha.t date. 

Sho ,rtly thereafter, Aug ·ust 25, l\{r. Ka .pla .n re-
ceived wo·rd, and Mr. Doe, for Wagner& . Hodgl{ins, 
received word, th.a.t Mr. Eg··gleston, tl1e o-wner, can--
celled his contract. 

' . 
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Plaintiff 

That imm .edia.tely the balance of the purchase 
price, which was $5,000, a.11d the exec11ted mortg·a .ges 
which were supposed to ha .ve been given back: to 
the seller, were p•ut up with the Ocea.11 City Title 
& Trust Compa .ny for the purpose of making , settle--
ment; in other words, there was no intention on 
the pa.rt of the buyers to get out of their co11tract; 
they wanted tl1e property but Eg 1gleston ref used to 
convey the property. 10 

That the buyers then sta.rted suit in the Court of 
Chancery for specific performance, in order to 
µiakei E ·g·g·lesto11 go throug•·h ,vith this contract. 

T'ha,t the Court in Chancerv the11 ruled that the 
ti 

complainant was in default, as the title policy had 
11ot bee11 procured immediately, and that, therefore, 
JYir. Egg~leston did 11ot ha·ve to convey this property 
to the buyers. 

Mr. Do·e 11.ow comes into this Co11rt a.nd asks this 
C1ourt a11d jury to decide that he is entitled to his ZO 
commission beca11se of the fact that he did procure 
a buyer who was · rea.dy, willing and able to go . 
tl1roug~h with this contract. 

That the only rea .son there was not any settle-
ment m.a.de was because Mr. Eg·g·leston refused to 
make, settlement because perha .p·s he thoug,.h.t he had 
made a. bad ba .rgain, for he· didn't go throug~h with 
it. That, however, was 11ot our f a11lt. 

If we show you these facts and prove them to 
you we will ask: for judg ·ment for plaintiff. 30 

Mr. Hark :er opens for defen .da .nt: 
This clause in this ag·reement of sale between lvir. 

E ,g·g·lesto11 a,nd W a.g·ner a.nd Hodg ·ki11s, is the 011.ly 
important, thing·, as betwee11 1'1r. Eggiesto11 a.11d 
Mr. Doe, which Mr. Doe, if the Co11rt so directs, can 
rely upo11 in this case. 
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Pla,intiff 

We will show you that Mr. Eg·g'lesto11 did not list 
his property witl1 Doe; that Doe and Eg ,gleston 
were unknow11 to ea.ch other until Do•e1 came to 
Egg·leston ., ,vithout ha .ving such listi11g··, a11d said he 

· ha ,d a purchaser. Then w·hen tl1e p11rcha.ser and 
seller, Mr. Egg'lesto11, g·o1t togetl1er, they signed a11 
agreeme11t a11d. this clause w·as put in there: 

'' 8½. Seller a.grees to pa ,y Cl1a.r les A. Doe, 
10 R,ealtor, five per ce11tum (5-o/o) 011 tl1e gross 

,amount of purchase price for effecting·· this • 
sale, to be paid a.t settlement.'' 

Doe put in there the co11dition tl1at a. commissio11 
sho11ld be paid him a.t settleme11t; a11d tl1ere it is, 
and those three lines are the f ou11datio11 of Doe's 
claim i11 court l1ere today. 

So that our first def e11se is, there ha.s been . 110 
set.tleme11t a11d that, there£ ore, the money is 11ot 
paya .bleo Seco11dly, our · defe11se is that Mr. Doe is 

20 barred by· his o,v11 ca.reless11ess a11d 11eg~Iig~enee in 
so l1a11dli11g~ the a.pplicatio11 for title i11suran.ce that 
there could be no settleme11t. Settlement was set 
for a certain da.y, August 20th, a11d time is made 
of the esse11ce of tl1is contract, but 11ot u11til Aug·ust 
12tl1 did -Mr. Doe a.pply for title i11sura11ce and he 
did that himself. 

We will show you the a pplica tio11, where he 
signed it, allowi11g· but eig·ht days f o.r settlement, 
but that is no concern of ours. The getting ~ o,ut of 

30 the title policies was so dela .yed that th .e purchaser 
did not settle 011 Aug ·ust 20', 1925, as provided for 
in the written a.greement. Mr. Egg·lesto11 was u11-
·willing to give him a11y commission, a11d there is 
no reason ,vh.y we should, a.lthoug"h Mr. Kreps has 
g·o11e into that at some le11g'th i11 his opening· a.nd 
it appears he is going· to try it over again; but that 

,. 
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case lie refers to l1a.s bee11 tried i11 a. bill for specific 
perf'orma11ce, wl1icl1 tl1ese purcha .sers brought 
against Eg·g·leston. What was do11e and who was 
at fa ult was heard .before Vice-Cha11cellor Ingersoll 
and tl1e decree of tl1e Court was e11tered in that 
case- in which it wa.s decreed tl1at they, the pur-
chasers, were i11 def a.ult a.nd that ~1r. Eg•·glesto11 
did not have to make settlement, did not have to 
mak:e conveyance, because the terms of the contract 
we-re explicit a.nd the purchaser must explicitly 10 
live up to these terms. Mr. Kreps in his opening· 
was, to me, a little confusing as to wl10 it wa.s in 
def a.ult; he used the word ''he.'' The purchasers 
are two men, W ag·ner & H:odg·l{ins. Eg·gleston was 
11ot i11 def a.ult. As f a.r as the fa ult lies betwee11 
them, we claim it to be on the part of Doe, wl10 
made it so that there could be 110 settleme11t u11der 
the a.g·reement. He lost his sale, there was no set-
tlement a11d we should pay 110 commission. 

Mr. Krer)s: I offer i11 evidence a.gTeeme11t be-
t,veen Cha ,rles F. Egg·Iesto11 and Wag11er &- IIodg •-
l{i11s, dated June 20, 1925, i11 which tl1ere is incor-

. porated a. pa.ra .g~raph, No. 8.1/2 , which reads as fol, 
lows: 

'' 8½. Seller ~g~rees to pay Cha.rles A. Doe, 
Rea.lto,r, five per centum (5%) on the g·ross 
amou11t of purchase price for effecting ~ this 
sale, to be paid at settleme11t. ,., 

Mr. Ha .rker: I obje-ct to that. This is a, con-
tract between the purchaser a.nd the seller. If it is 
produced a.t all Mr. Doe, who is a stra .ng~er as far 
a.s the contracting· parties are concer11ed, is not com-
petent to produce it and, being · produced here by 
him, I submit that it is irregular and not properly 
pro·ved. 

20 

30 
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The Court: I think the contract is no 1t properly 
proved. 

.. Mr. Kreps: . I do not ha .ve to prove it by plead-
ings; he admits it in l1is answer. 

The Court: How a.bout that, Mr. Harker1 

1'Ir. Kreps: Paragraph 4 of the- answer admits 
. 10 it . 

. Mr. Ha .rk:er: We deny the allegatio11s of para-
gra .ph 3. w ·e admit the allegations of parag·raph 4. 
I believe ,ve do admit that tl1at clause, 8½, was i11-
serted. 

The C'ourt: You could11 't then de11y it. 

Mr. Hark :er: I press my objectio11. 

20 ( Objection . overruled.) 

(Exception to defe11dant.) 

(Offer admitted.) 

P·LAINTIF 'F ':S EVIDENCE. 

30 CHARLES. A. DoE, swor11. 

By Mr. Kreps: 

Q. Where is your place , of business~ 
A. 406 8tl1 Avenl1e, ()cean C1ity, New Jersey. 
Q. What is your business 1 
A. Real estate brolier. 

' .. 
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Q. You are a d11ly licensed real estate broker, 
authorized to deal in real estate in the State of New 
Jersey~ ! 

A. I am. 
·Q. Do you l{11ov? Cha.rles F. Eg·gleston t 
A. I do. 
Q·. Are you familiar with a piece of property 

situate i11 Ocea.11 City, New Jersey, k:no,vn as lot 
No. 5, blocl{ 1301, with . a. frontag ··e of 331/ 3 feet 
on Ocea.n. A venue and extending to the exterior 10 · 
riparian commi~sioners' line 1 

A. I am. 
Q. Did you enter into neg·otiatio11s ,vith 1fr. Eggle-

ston co11cerning the saie of this property, at a11y 
timef 

A. Yes, I did, a.bout J u11e 6, 1925. , 
Q. What ,vas the fi-rst comm11nica.tio11 bet,veer1 

you and Mr. Eg·g·leston ,vith reference to that prop-
ertyf 

A. I had a11 inquiry from a. party ,vho wanted to 20 
buy this piece of ocean-front, so I wrote to Mr. 
Eg·glesto11 tl1at I understood he was the ow11er, and 
I wrote to him for a. price, and afte-r a. few days' 
dela .y-it seems Mr. Eg·gleston was in Ocea11 City 
and it is my recollectio11 he ca.me to my office and 
we had a conversation . "\\ritl1 regards to the prop--
ert.y, the priee, etc. Aft.er-I don't. remember 
whether was a day o-r two after the communication 
that ·he a.ccepted a.n offer of $.2.S,000; a.nd I drew up 
the agreeme11t. 30 

Q. Did he list the property witl1 you~ 
A. Ye·s. 
Q. At " rha.t price did he list it with yo111 
A. At $28,000. 
Q. Did you procure someone who would buy that 

property for $28,0001' 
A. I did. 
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·Q. Who wa,_s that~ 
A1

• Wagner & H.odg·kins, of Philadelphia. 
Q. You submitted that offer to Mr. Egg·lesto11 f · 
A. I did. 
,Q:. Did he accept that offer~ -
A. He did. 
Q. Is this the agreement of sale, do you k:i1ow, 

of your own knowledg ·e, tl1at was entered i11to be-
tween Charles F. Eggleston a11d W a.g11er & Hodg ·-

. .l O ki11s fl 

20 

(Pa .per ha11ded witness.) 

Mr. H .a.rk:er: Objected to. 

A. It is. 
Q. Is that your sig·naturet 

(S .hown ,vitness.) 

A. That is my signature. 
Q. Did you wit11ess anyo11e 's signature to that 

agreeme11t1 
A. I ,vit11essed Mro Eg~gleston's sig·nature. 
Q. w ·he-re was this sig11ed by Mr. Eg ·gleston 1 
A. A.t the- Bisca .y11e Hotel, Ocean City. 
·Q. W a.s the cla,use: '' 8½. Seller agrees to pay 

C'harles .li. Doe, R:ea.I(or, five per centum (5'%) on 
the gross amount of purchase price for effecti11g 

30 this sale, to be- 1Jaid at settlement'' in that agree-
ment when it was sig11.ed 

A. It was. 
Q,. What was th_e amount of the purchase price 1 
A. $28,000. 
Q1

,. And you ,vere to get 5% on $28-,00011 

Mr. Harker: Objected to a.s leading. 

' .., 

.. 
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A. I was. 

The Court: The contract spea .ks for itself. 

Mr. Kreps: I wa.11t to get it on the reco,rd. 

By Mr. Kreps : 

21 

Q. By the terms of this contract settleme11t ,vas 
to be made at tl1e Ocean City Title & Trust Com- ] O 
pa.ny on or before August 20, 1925 t· 

A .. Yes. 
Q. Did Mr. Eg ·gle,ston ., to your kn.owled.g·e, ap-

pear at the Ocean City Title & Trust Company, on 
August 20, 1925 

Mr. Harker: Objected to. 

Mr. Kreps: I haven .'t finished. 

By Mr. !{reps: 

Q. ----for the p11rpose of mak:ing· settlement~ 

Mr. H.arl{er: O,bjected to as immaterial and as 
b-eing--matter res a1djud 'icala1. 

Mr. Kreps: This case ha .sn 't been i11 court l1ere 
before. 

20 

Mr. Harker: The purchaser must be the one 3o 
ready to• a.ppea.r under his written agreement. 

The Court: That is immaterial, in. this issue, 
whether the purchaser is ready and willing to 
settle. I take the law to be that if an agent bri11gs 
together a buyer and a seller w·ho enter into a 



22 Cha.rles -L'i. D'oc--Direct 

contract satisfactory to them, then the agent is en-
titled to his c.ommission unless the terms under 
which he is to receive that commission, provide that 
he is to be paid only if a,nd when. settlement. is to 
be made. I think~ it is immaterial whether Mr. 
Eggleston was there or not, at the present state 
of .aff a.irs of the case. 

. Mt. Kreps: We wa.nt to sho,v that, so. far as- the 
.10 settlement is concerned, settlement couldn't be 

made beca.use Egg~leston wa.sn.'t there himself. 

The C'ourt: You a,re a.nticipa.ting the defense, 
but I will sustain the objection, so far. 

( Exception allowed to• plai11 tiff'.) 

By 1\fr. Kreps: 

20 ,Q. Ha.s a. commission ever been paid to yqu 1 
A. No, sir. 
Q. What is the amount of eommission to which 

you are entitled by the terms of this contract 11 

A. $14.00, I think: it is-5 •o/o on $28,000. 

Mr. Kreps: I a.m goi11g· to press my motion. Mr. 
Ha.rker, in his opening ·, said that this commission 
was not ea.rned beca,use the agreement says it was 
to be paid at settlement, at tim .e of settlement, and 

30 I think we have a. right to sho.,v, even now, in our 
case, a direct case, that settle-ment was not. made 
beca.use of Mr. Egglesto11 's o,wn fault. 

The Co11rt: It seems to me that a.t th .e pres ·e11t 
time you ha,ve· presented a prim .a, f a,cie case provid-
ing fo,r pa .yment of a. commission. 

\ ,. 
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Mr. Kreps: As this is a question of law I want 
to get it on the record. Does the c ·ourt overrule 
met 

The Court: I will sustai11 the objection so far 
an~ allow you an exception. 

Cross.-examina ition. 

By Mr. Harker: 

Q. In this a.greement that you ha .ve produced, in 
which this cla.use is written: '' 8½. Seller agrees 
to pa .y Charles .LI\_. Doe, R.ealtor, five per ce11tum 
(8%) on the- g·ross amount of purchase price for 
effecting ~ this sale, to be r>aid at settlement,'' ,vho 
put in that clause 1 

A. I did. 
Q. Who eonceived those terms 1 

Mr. Kreps: Objected to. 

( Objection overruled.) 

Q. Did you put those terms in 1 
A. Yes. 
Q. In that la.nguage, 
A. Yes. 
·Q. At no sug·gestion. from Mr. Egg·leston about 

10 

20 

that.1 30 
A. No. 
Q. Is tha.t your signat11re ( Sho,vn witness.) 
A .. Yes, tha.t is my signature. · 
Q,. Did you write that letter1 (Sho~n · ~it~ess.) 
.A. Yes. 
Q. What is the date of it1 
A. August 12, 1925. 
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Q. You sent it to Mr. Eg·gleston .1 
A. Yes . 

. Mr. Harker: I ask that it be mark:ed for ide11ti-
fica.tion. 

(Marked for identifica ti 011.) 

Q. Is that your sig11at.ure and did! you send that 
10 letter 1i __ 

A. Yes. 
Q. To whom did you send it! 
A. To 11:r. Eg~gleston. 
·Q. ·On that date1 
A·. Yes. 
Q1

• Y 011 didn't have this property listed on one 
of your ca.rds the same as other properties you have 
listed, did you ~1 

• 

A1. I don't remember that. I k:no,v I learned that 
20 Mr. Eggleston owned the, p-roperty a.nd I wr~)te to 

him to get a. price on it. 
Q~. You solicited him to sell~ 
A. Yes. 
Q. Did he ever sign a.ny card for your office list-

ing, . 
A. No. 
Q. Did he ever g·ive-you any facts for your office 

o~ a listing ca1rd 1 
A. N 0 1, sir, not that I recollect. 

30 Q. Or terms of settlement f 
A. The terms, they were di~qussed between us. 
Q. Aside from t~e discussion you had you didn't 

have any record of the property in your office for 
sale by him1 

A. N(o. 
·Q. So that it was all taken up with l1im in the 

manner you ha .ve sta.ted 1 
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A. Yes. 
Q. Who was there 1 
A. Mr. Eggleston and myself. 
,Q:. WheTe ~: 
A. At the Bisca ,yne H.otel. 

25 

Q. Ho ,w long did you discuss the probability of 
selling~ this property for him! . 

A. I don't remember just the number of meet-
1ing~s we had; I think: one or two-,something · lik:e 
tha 1t. l 0 

T'he Court: Isn't this irrelevant~ 

Mr. Harl{er: It is the subject of the offering; 
what led up to it. 

The Court: It is the question of his listing the 
property a11d ha ,ving the card. It seems to m.e ir-
relevant because here is the written contract on 
wl1ich your client agreed to sell. 20 

Mr. Ha.rker: I am going to maintain that it 
has11't the full effect of a written co11tract. 

The ~ Court: As between the pa.rties 

Mr. Harker: As between the parties. 

The Court: All right, proceed. 

By Mr .. Harker : · 

Q. That was all that wa.s said at this conversa-
tion, as far as you can rem ,ember~ 

Mr. Kreps: I think: it is immaterial as to what 
was said. Here is the contract. It is objecte-d to. 

30 
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The c ·ourt: Objection is sustained. 

By Mr. Kreps : 

Q. By the terms of this a.greement of sale a. first 
payment of $1000 was paid Mr. Eggleston at the 
time of the signing ". of the a.greement. Did you 
witne ,ss thei passing of the , $1000· at the time 1 

10 M.r. Harker: Objected to . 

A. Yes, I did. 

- The , Court: Objection overruled. Exception to 
defendant. 

· By 11r. Kreps : 

Q. That money was paid to Mr. Eggleston as 
20 stated in this a.greement 1 

30 

A. Ye·s. 
Q. Only a.nswer of yol1r o·w11 knowledg~e. Do yo11 

know, of your own. knowledge, whether or not Mr. 
Eggleston ever returned tl1at $1000, or whether he 
still retains it~, 

Mr. H.a.rker: Objected to. 

A. I don't know. 

T'he Court ·: He says he d·oesn 't know. 

' ' 

. ., 

" 
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·STANLEY Y. GANDY, sworn. 

By Mr. Kreps : 

Q. By ,vhom are you employed 1 
· A. Oce-an City Title & Trust Company. 

1Q:. In what capacity1 
A. Settlement clerk. 

27 

Q. Are yo11 familiar with a settlement that was ] () 
to be made at the Ocea.n City Title & Trust Com•• 
pa.ny between Cl1a.rles F. Eggleston and w ·agner & 
Hodg ·kins for the · sale of lot No. 5, block :1301, 
Ocea.n City, New Jersey1 · 

A. Yes. 

By Mr. Harker: 

Q. Answer yes o·r no. 

Mr. Kreps : He said yes . 

. By Mr. Krep •s : . 

_ Q. Did that sett.lem.ent tak:e place on August 20, 
192511 

Mr. Ha .rker: Objected to as immaterial. -

· The Court: What is your objection r 
Mr. Harker: As immaterial and as anticipation 

of the defense. 
. . 

· The- Court: I will permit the answer to the ques-
tion. 

20 

30 



28 S'tanley Y. Gand'y-Direct 

(Exception to the defendant.) 

A. No settlement. 

By Mr. Kreps: 

Q. Do you know, of yol1r kno,vledge, ,vhether or 
not any application for title insurance was ever 
made1 

10 A. I ha .ve a record here. 
·Q,. Will you look at tl1at record 

11:r. Harker: Objected to as immate-rial. I thinl{ 
this is anticipation of the defense. 

Mr. Kre ·ps: It is 11ot. This a.greement says: 
'' Settlement shall be ma-d'e at the Ocean City 

Title & Trust Company, Ocea11 City, N. J., on. or 
before Aug11st 20, 1925, or the deposit made here-

ZO with, a.t the /option of the 'Seller,' may be applied 
on account of the purchase price or be forfeited a.s 
liquidated damages to the 'Seller,' and 11ot as a 
penalty, Provide _d that the necessary · title searches 
can be obtained from any first-class New J erse .Y 
title compa .ny by tha,t date. Should there he a11y 
-delay, not the- fault of the 'buyer' in the- procuring 
of such searches, the time for the final settlement 
shall extend until such sea,rches can be obtained.'' 

The- Court: This is the- Cnurt 's position i11 tl1e 30 matter with respect to that. What you are doing 
with this line of questioning is the anticipatio11 of 
the -defense in the case. I suppose, Mr. H·arker ob-
jects to the introduction of that testimony. .L\t the 
present time I believe it is well ta .ken. It c.011lil 
come in by wa.y of rebuttal. I will sustain the ob-
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jection at the prese11t time. Exceptio11 to plai11tiff 
is allowed. 

Mr. !{reps: That is all. · 

l\1r. Hark:er: No questions. 

lVIr. I(reps: "\Ve rest. 

1\1:r. Harker: I move , for a non-suit on the ground l 0 
set forth in the reasons presented to the Court. 

The- C·ourt : Do you want to argue these points 
in their order here 1 

l\tf r. Harker: Yes. 

(Argument for defense.) 

(Argument, contra ,, by plaintiff.) 

T·he Court: I a.m going to overrule def e11dant 's 
motion 011 the g·ro1111d that in ·order to absolve a 
party from payment of a c.ommission it m.ust clearly· 
appea .r by eontract with the brok :er that pa .yment of 
commission was made eontingent upon actual tra11.s-
f er of title. 

(Exception noted to def enda ,nt.) 

20 

30 
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DEFEND ·ANT 'S WRITTEN 1\fOTION WITH 
REASONS. 

T·he defe11da.nt moves the Court to enter a no11-
suit ag·ai11st tl1e 11lai11ti:ff for the following· reasons: 

1. The _plai11tiff l1a.s failed to show that he effected 
l O a sale of the def enda11t 's property to a. purchaser 

able and ,villing --to buy. 

2. The , plaintiff ha.s failed to show that settle-
ment ha.s been made for the J)roperty and that this 
contingency on which the · plaintiff '•s right to re-
co,ler ha .s in fact ha .ppene •d:. 

See l\forse v. Conley, 83 N. J. L,. 416; Leschizner 
v. Ba11man, 83 N. J. L. 743; Hink :s v. Henry, 36 
N. J. L. 328; Le,vis v'. Morris Realty Co., 3 N1. J. 

20 Adv. 1701. 

3. The plai11tiff shows · no a.uthority for selling~ 
the defendant's real estate reduced to writing a.nd 
sig·ned by the owner or a.ny eng~_agement, oral or 
otherwise, by the def en.dant of the plaintiff to a.ct 
as his agent to sell the la .nd in questio11. 

4. The clause in the agreem .ent between the de-
fendant a.11d thei alleged purcha.ser ha.s the effect 

30 only 0£ 1 a recognition o.f a former enga .g·ement or 
authority between the owner a.nd the agent and 
cannot sta .nd alone a.s p-rima.ry e,rid'ence of a con-
tra.et between these parties. 

5. The p1ai11tiff 's proof is barren of proof of per-
f orm .a.nce by the plaintiff, 

I .. 
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6. Plaintiff has produced no sufficie11t evidence 
of a co11t.ract or a.greement on the pa-rt of the de-
fendant. 

· 7. The agreement betwee11 seller a11d buyer was 
11ot a11 agreement to . which the def enda .nt was a 
party and could not be primary evidence of' a con-
tract between the parties to this suit. 

JoHN D. McMuLLIN, 
Attorri ,ey for D-ef en,dant. 

DEFENDANT'S TE ,STIMONY. 

CHARLES F. EGGLESTON, sworn. 

By Mr. Harker: 

10 

·Q. Where do you reside~ 20 · 
A. Gle11olden, Dela ,ware- County, Pen11sylvania. 
Q. Your professio11 is what.1 
A. I am a lawyer. 
Q. In June, 1925, were you the owner of prem-

ises in Ocean City, New Jersey~ 
A. I was. 
Q. Where were they located~ , I11 general, what 

was tl1e cha.racter of the property~ 
A. It was close to 14th a.nd Boardwalk:. 
Q. Was it improved or unimproved 1 30 
A. Improved. 
Q. Had you listed that pro ·pe.rty with Mr. Doe, 

£.or sale~ 
A. No, sir. 
Q. What tra11saction or negotiation did you have 

with Mr. Doe? Te 1ll the story in your •own word~~ 
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A. Mr. Doe wrote me a.nd said he understood I 
wa.s the owner of this property and asked me if it 
was for sale. I replied in my letter tha ,t I was go-
ing to Oce-a,n City in a few days and that he could 
see me there , at the · Hotel Biscayne. He ca.me to see 
me and we had several conversations. He asked me 
with relation to the price I ha ,d on the property and 
I told him I would sell it for $35,000; and he came 
in the course of several da,ys a.nd made me, a,·n off er 

10 of $28,000. I declined the offer a.s presented a,nd 
told him the only thing that would i11duce me to, 
sell would be a quick settlement and a cash sa1e. 

1Ir. Kreps: ·objecte,d to. He· entered into a. con-, 
tract which speaks for itself. He entered into a 
contract -and he is bound by it. 

Mr. Harke~: I think Mr. Kreps raises a. false is.sue 
in this. case. He calls a memo a contract. The most 

20 it is, is a memo and it spea .ks as far ' as it speaks, :a.nd 
no farther. 

The C-ourt: The co11tra.ct speaks for its.elf. He 
a,greed to take $28,000; settlement wa.s to be m.ade 
unde 1r the terms of the written a.greement whicl1 con-
tained a memo, a.nd upon which I ha .ve1 ~uled., suffi-
cient to e11title the agent to a 5% commission That 
cannot be varied by a.ny verbal testimony. 

30 Mr. Harker: First of all, there must be, an autho 1r-
ization o,r some equiv .a.lent, between the parties, Doe, 
and Eggleston. 

T'he C1ourt: Do I understa .nd your 'position is tha ,t 
you are going to show that the broker is not entitled 
to his commission because the contract entered into , 
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by him wa.s not in accordance with the a,uthorization 
to so a.ct 1 

Mr. Harker: No. 

The c ~ourt: Then how would your testimony be 
material f 

Mr. Ha ,rker: If the seller apprised D-oe t11at Doe 
had some obligations in this se,ttlemen t and Doe 1 O 
didn't perform these , obligations, that , cert~inly h.as. 
a be·aring on the rela ,tio11ship betwee11 th.e two 
parties. 

The Court: 111 other words, yo·ur testim ,ony is di-
rected toward the fact that the · failure to ma.ke1 settle--
n1e11 t was the fault of the agent-is tha.t your posi-
tion 1 · 

Mr. Ha.rker: Exactly. 

The c ·ourt: It w-ould be material for t~at p11rpose·. 

Mr. Kreps: The objection w.a.s as to what Eggles-
ton said to Doe he wante·d for the s.ale of the prop- , 
erty. 

The Court: I will sustain the objection so far. 

By Mr. Harker: 

Q. Did you state to Mr. Doe a.ny conditi ,ons that 
he himself must fulfill in order that this agreement 
,vould be· satisfa .ctory and aceeptable to y•ou 1 

11r. Kreps: Objecte-d to on the ground that the 
eon tract spe-aks for its.elf; and tha.t this is a, complete 

20 

3U 
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contract. If they had any other ,agreement it should 
appear i11 writing. 

Mr. Harker: T'he obje ·ction is not addresse ,d to the 
fq ,rm o.f the question I put. 

The Court: The ,objection is sustained. 

(Exception to defenda ,11t 11ote1d.) 

By Mr .. H.arker: 

Q. Whe11 was the · agreeme11t sig·ned or a.t least 
where and under what circumstances 1 

A. It was signed a,t the Hot,el Biscayne. 1Ir. Doe 
-brought it to me there where I was stopping. 

Q. Did you write it or did he write it1 
A. Mr. D-oe ,vrote it, at le1ast he brought the con-

tract to me. I didn't write it. 
20 Q. Did you ha .ve -anything to do with the phraseo-

logy if cla.use 8½ 1 

30 

A. I did not. I did not put it in there. 

Mr. Kre ,ps: Objected to. 

Q·. You did close for the sale of these premises 
under thes.e precise terms 1 

A. I ciosed for the a.greement, but I --

Mr. Kreps: Objected to. 

By Mr. Harker: 

Q. Did these purchasers. or any assignees of theirs 
settle in accorda .nce witl1 the terms of this agree-
me-n't1 -· 

A. No, sir. 
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Q. Wha 1t is this letter? (Show11 witness.) _ 
A. This is a letter from lVIr. Doe, dated August 12, 

directed to me, in reply to a le1tter I had sent him the 
day before asking him to be rea ,dy for settlement at 
tI1e time specified. 

Q. Will you rea .d the lette 1r? It has been identi-
fied. 

1fr. Kreps: Wait a minute. All rig ·ht. 

A. (Wit11ess rea:ds letter fr ,om Mr. Doe _ t_o Mr. 
Charles F. Eggleston, as follows): 

'' Aug. 12, 1925. 
Dear Sir: 
The Trust Co. tell me tl1at they will not reael1 our 

settlement. for at least two weeks yet, as they are 
snowed under-I ,vill let you k11ow at the first :mom-
ent we can get the title papers tl1rough. 

Your truly, 

10 

Charles A. Doe.' ·' 20 
Q. Would two week:s have bee11 witl1in the terms 

of this ,a.greeme ,nt? 
A. No, sir. 
Q. Did you receive that letter1 (Shown wit11ess.) 
A. Yes, sir. (Witness rea .ds letter as follows.) : 

'' Charles A. Doe, Realtor. 
406-Sth Street, Ocean City, N. J. 

Mr. Charles F. Egglesto11, 
614 Wesley Bldg., Philadelpl1ia. 
De,ar Sir: 3 0 
I have -arranged with the • Ocea,n City Titl8 a11d 

Trust Company to have the settlement on the Ocea,r1 
City property I sold for you take place ,on Wed11es-• 
day Sept. 2d, at 2 P. M. T'rusting this will be con-
venient to you, I am 

Yours since-rely, 
Cl1ar les A. Doe.'' 
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Q. Was tl1at i11 accorda}lce with the language of 
the agreement that you sig11ed? 

A. No, sir. 

Mr. Kreps: Objected to. 

Q. '' Tr ·usti11g this will be co11venie11t to you''-
\Vas that satisf a.ctory to you 1 

A. No, sir. · 
Q. Had you notifieid the origi11al parties to that 1 
A. I had. 
Q. In what manner? 
A. I had notifie ,d th.em tb.e da.y before that I ,vould 

cancel the agreementi be ca.use -of their failure to, 
carry it out. This is a copy of the letter I sent. 

Mr. I{reps: Objected to. 

The Court: What is the objection? 

Mr. !{reps: 011 the gro-und that it is absolutely 
immaterial wl1ether it is in the co11tract or not. 

The Court: This could not bind Mr. Egg-Iesto11. 

Mr. Kre:ps: I further object on tb.e grou11d that it 
could not bind this plaintiff. 

B-y Mr. Harker: 

30 Q. Ca,n you say when you notified tlie pl1rchasers 
o.f that1 

A. Augl1st 27, 1925. 
Q. Thereafter w-as the que·stion of wl10 was in de-

fault tested out in a,ny litigation~ 

Mr. Kre .ps: Objected to, 
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Mr. !{reps: How can that bin ·d this plaintjff. I 

olJject. 

The C:ourt: Now you wa.nt to intro ·duce evide11ce. 
of this suit in chancery t 

Mr. HarkeT: Yes, and the decree. I thinlc it iR 
material to show who has been decreed in defau.lt and 
wl10 is free from defa ,ult because these same ('.asc3 
you have he•a,rd read bring in the question of cap- 10 
riciousne.ss on the part of the parties dealing witl1 
the re,al estate broker. 

The Court: This suit vvas bet¥1een tl1e ·parties to 
tl1e contract. 

1fr. !{reps: Between the a.ssig11ee of the p11r-
chaser, and the seller. 

Tuir. Harker: Yes. A11d it ·determi11es who was at 20 
fa.ult and vvho was free from fault. 

T'he Court: But that is as between the parties to 
that contra .ct. 

Mr. Harker: Yes. 

The C1ourt: How could that bind this plaintiff 1 

Mr. Ha ,rker: Onl? so f.ar as the agent made this 30 'settlement part of his contract and vvhen they come 
together like that there has been a test of the con-
duet of t.l1e agent's principal; and in some of the 
case,s they hold he was capricious. I think the jury 
is entitle .d to know who was at fa .ult and who is not 
at fa ult, that is, between the buyer and seller, and 
whether a,ny fault migl1t be impute ·d to ~Ir. Egg~les-
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ton, ,a,s betwee-n Mr. Eggleston an·d Mr. Doe. If 
there is n,o fa:ult then we have the fa,ct on that case 
a.nd I think we should 11ot be deprived of that in-
formation. 

Mr. Kre ·ps: He is now trying to get before this 
jury a proceeding in the Court of C1h-a.ncery_ whieh 
was b~twee·n Mr. Egglesto11, the defe.ndant in this 
case, the seller under this agreement of sale a,nd, I 

10 thi11k, a main by the name of Kaplan who, I think:, 
was the assigne-e of Wagner & Hodgkins, trying to 
show by a ruling of the Court in Chancery, by a dec-
cision of the Vice-Chancellor who was in default. 
Mr. Doe is not bound by it. I(aplan is bound by it, 
but not Mr. Doe. · 

The c ·ourt: I will permit the testimony. 

(Exceptio11 noted to plaintiff.) 

By Mr. H-arker: 

Q. (L.ast question read to witness as follows: Q. 
Tl1ereafter was the question of wh.o was i11 defa ,ult 
teste-d out in any litigation 1) 

A. It was. 
Q. Wl1at litigation 1 
A. T'he .assignee of the contract, I don't remember 

the name, of Wagner & H,odgkins. He brougl1t suit 
30 against me· for s:pecific performance in the C'.ourt of 

Chancery. 
Q. Did that come to final hearing1 
A. Yes, before the Vice-C·ha .ncellor. 
Q. W a.s it decide ,d, 
A. Yes. 
Q.W as a final degree entered~ 
A. Yes. 
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Mr. Harker: I offer in e·vidence, certified copy of. 
final decree in the case of Edward T·. J one.s et al., 
·v. Charles F. Eggleston, et al. 

Mr. Krep.s: That is -objected to, the introd11ction 
of this offer, on the ground that it is improperly cer-
tified. 

Mr. Harker: It is properly eertifie ,d within the 
limits of this State. 10 

The Court: Objection overruled. 

(Exception noted to plaintiff.) 

(Offer admitted, marked Dl. Copied at end here-
of.) 

• 

By Mr. Harker: 

Q. Has there bee11 settlement since 1 . 
A. N,o, sir. 

By l\tfr. Kreps: 

Q. Ha.s there bee11 an offer to mal{e settleme11t, 
since1 

( Objected to.) 

( Objection overruled.) 

(Exception to defendant.) 

Tl1e Court.: I will permit tl1e question, so far. 

20 

30 
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Q. Has the 1r-e been a.n offer to ma ,k:e• settlement, 
since1 

A. I received alre-ady this offer in evidence, 011 the 
29th. That is the only offer I received. 

Q. Was there any ,offer made by Mr. J,ones the 
a:ssignee1 

A. Not to my knowledge, other than this letter. 
'Q. He started suit for spe ·cific perf orma .nce 

against yoi11 to make you ca,rry it out1 
10 A. Yes. 

Q. And yo•u refuse 1d 1 
A. Yes. He didn't ma ,ke a,ny off er though. 
Q. He never ma ,de you a11y o-ffer, 
A. Not specific.ally. I didn't know he was in the 

case. 
Q. Did anybody ever make an . offer to you after 

August 20th 1 
A. Not af te ir this letter, and s11i t brougl1 t. 
Q. Did yo,u ever go to the Ocea .n City Title & 

20 T'rus.t Comp :any for the purpose of ma ,~ing settle-
ment in this matterf 

A. I was there August 25 and the Title C1ompany 
told me the ·y we-re• not re-ady and couldn't get ready 
for a month. · 

Q. You were not there Augt1st 201 
A. I was there August 25. 
Q. I said Aug ·ust 20. 
A. Not the 20th. 
Q. Th .at was the da .y for settlement1 

30 A. Doe said he co11ldn't settle · that day. 
Q. T·ha .t was the date for s.ettle ·me11t under this 

contract-August 20, 
A. Yes. 
Q. You were not there 1 

(Objected to a.s matter res adjudicata.) 

.. 
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The C:ourt: He wasn't there tl1en. He was there 
he says on August 25. 

By Mr. Kreps: 

Q. Did you have the deed there, properly pre-
pared and executed, rea ,dy for delivery~ 

Mr. Harker: Objected to. 

(Sustained.) 

The C·ourt: I l1ave ruled 011 tl1is q11estio11 of set-
tlement. 

Mr. Kreps: Your Ho11or is allowing this testi~ 
mony to come on from the C:ourt of Chancery, decid- · 
ing~ who is in default, wh,ose• fault this was. I wa11t 
to show tha.t he couldn't have made settlement if he 
,vanted to because he, wa.s11 't tl1ere. 

The Court: T'here is nothing in the · testimo11y so 
far as I recall which cha,rg'es the plaintiff 111 tl1is 
case with being in default. 

1fr. Kreps: He is arguing that. 

The C'ourt: He has done that. But I have ruled 
on that. 

Mr. Kreps: Your Ho.nor overruled that~ 

The Court: I ·overruled the question. 

(Exception noted to plaintiff.) 

10 

20 

30 
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By Mr. Kreps: 

Q. You received $1000 as stated in the contract? 

Mr. Hark:er: Objected to as immaterial. 

The Court: Wha.t is the purpose 1 

Mr. Krep ,s: I want to show this man has some 
1 o money under this con.tract. He was paid $1000 and 

w·ouldn 't settle with the buyers. 

The Court.: T'hat is immaterial. Let me have 
your contract. (Pa ,per show11 C·ourt.) Your c-011-
tract acknowledges re 1c.eipt of that 1 

Mr. Kreps: Yes. 

The Court: T'hat is in there ·. Tl1e-co11tract speaks 
20 for itself. T·hat is alre -ady in evidence. 

Mr. Kre-ps: That is all, in vie-w of the C·o11rt 's rul-
• 1ng. 

By Mr. Harker: 

Q. Did you lose- anything u11dor this contra.ct 
throl1gh its terms not being carried out~ 

30 ( Objected to.) 

T·he C·ourt: On wl1-at ground 1 

Mr. Kreps: This is a question of counter-claim. 

Tl1e Court: If there is a counte-r-claim that i~• 
another question. 

., 
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By 1fr. Harker: 

Q. When this agreement was not carrie,d out by 
tl1e_ purch .aser in accordance with the terms of tl1is 
agreement, ·did you suffer any loss 1 

A. I did . 

~Ir. Kreps: Objected to. 

( Objection overruled.) 

(~. What loss 1 · 

( Objected to.) 
, 

The c :ourt: The same ruling. 

( Objectio11 overr11led.) 

By Mr. H.a.rker: 

Q. What loss~ 
A. I sustained loss in more tha .n .one way. l had 

told Mr. Doe that t11e only reason for making a, sale 
was to get ready cash. 

Mr. Kreps: I object to this. on another grou11d 
t.l1at there h-asn 't bee·n shown tl1at it was through tl1e 
fault .of Mr. Doe. 

T 1he Co.urt: He has to follow tha,t up. 

Mr. Kreps: He ought to bri11g that out first. 

The Co11rt: He ma ,y p,rove , los-s ai1d cha ,:t'ge your 
clie11t with it, if possible. 

10 

20 
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Witness: I was b11ilding some l1ouses at that time 
an·d ne-eded money for tl1at purpose for completing 
them. · 

By Mr. Harker: 

Q. You needed it whe·n~ 
A. At the time of settlement, Aug'ust 20. I was 

told by the 1 title comp.any tha.t they could not settle 
IO for at least a month because of failure , of l\fr. Doe to 

ma.ke a;pplica ,tion for title insurance. I t11eref.ore 
ca.ncelled the · a,greement and had to go out a,nd bo:t-
row considerable , money in order to complete my 
building~ opera ,tion, and paid a. ·premium for it. 

Q. What money did you borrow more- than what 
you would have reeeived under your agreement, and 
what pre ·mium did you pay~ 

A. I borrowe ·d $5000 at tha.t time, that is, l)ef ore 
the end of August. Ip .aid a premium of 3o/'o for it. 

?O Q. How much wa.s tha.t 

1Ir. Kreps: I object to the- question as to a.ny 
premiums he ma.y l1ave p,aid for mo11ey. 

The Court: On wha.t ground~ 

Mr. Kreps: On the · ground that it is not bi11di11g 
upon this plaintiff. 

30 T'he Co,urt: I am going to permit the 1 testimo11y 
and rule it out HO far a.s the jury is concerne ·d, 11nless 
you ca11, of course, charge this plaintiff ,vitl1 de-
fault. 

By Mr. H.arker: 

Q. You· paid 3% on $50001 

J. 

,. ' 
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A. Yes. 
(~. That was how much? · 
A. $150. I paid interest for 6 months on it. 
Q. Can you tell me wha,t that wa.s? 
A. Tha.t was $150. 
Q. Was there a.ny other borrowed mo11ey 1 
.L'\.. Not in cash. 
Q. In what way ·f 
A. I was put to eonsiderable inconvenience, 

Mr. Kreps: Objected to. 

The Cburt: Objection sustained. 

Cross-examination. 

By Nir. Kreps: . 

Q. Was this $fi000 ever offe-re,d you 1 
A. Wha ,t do you mean? 
Q. Due under this contract f 

45 

A. I have said before, I got this letter fron1 Mr. 
Doe sayi11g he would make settlement on a certai11 
date. 

Q. Whe11 you went to the Ocean City Title & Trust 
Company, 011 August 25, did they advise you that the. 
monev was there f 

ti 

A. No, sir, the ·y advised me the money was not 
there · a11d that they could not .make settlement for a 
mo11th. 

Q. Did you ask if the · money was theref 
A. Yes. 
Q. Wh.om did you ask 1 
A. The he ·ad of the title ·departme11t. 
Q. Mr. Ga11dy 1 
A. T·he head of the title de:partme11t, Mr. Price, I 

think. 

10 •. 
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Q. Did you see, Mr. Ga,ndy the da,y you were tht~Te '? 
A. I don't recall. I made a11other settlement tl1e 

same day·. I don't reme ,mber. 
Q. po yo-u remember who the settlement clerk: was 

in the ,other settlement~ 
A. I -don't reme ·mbHr his 11ame. 
Q. If the- mo11ey ha ·d bee,11 there would yol1 have 

settled so that you wouldn't have • to suffer this loss 
. you speak about~ 

10 
Mr. !{reps: Objected to. 

Nir. I{re ,ps: Objected to. 

Q. So tl1at if y•ou ha~ gotten this mo11ey yolt 
would11 't ha .ve· suffered a,ny loss~ 

A. If I got it at that time. 
2{) Q. Did you absolutely have to ha :ve it at that time 1 

30 

A. You know what a building contract is~ I had to 
p~.y the builders, sub-eontrac.tors, a,11d I l1ad to figure 
011 this money comi11g, in 011 the , 20th. I 11otifiecl Mr. 
Doe on tl1e 12th, an·d I hadn't heard from him. I 
11otified him on the 12th tha,t I wa11ted it 011 the 20tl1. 
I had made my other negotiations and I wanted the 
:m.oney on that date and didn't get it. 

By Mr. Harker: 

Q. You ha ,ve already testified that application was 
ma .de at tl1e Ocea,n City Title & Trust C·om.pa,ny, 
where- you are employe ·d, for title insurance on the 

,, 
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property me11tioned in tl1is tra11sactio11. Is thut cor-
rect 1 

A. Yes. 

Mr. !{reps: That has bHen ruled out. 

Q. (Last question read to wit11ess.) 

The Court: That question was answered before. 

By the Court: 

Q. You may answer it again. 
A. Yes. 
Q~ You did so testify 1 
A. Yes. 

By Mr. Harlcer: 

10 

Q. Have you produced today the written applica- 20 
tion for title insurance:1 

A. I ha ,ve it here. 
Q. By whom was this ap,plication ma .de 1 

Mr. !{reps: Objected to. That can't bi11d this 
plaintiff. 

Mr. Harlcer: We specifically plead this defense, 
that the . plaintiff's own conduct, in this case, ma.de it 
fall. 

Tl1e c :ourt: Is that set up in the , defense 1 

Mr. Kreps: In the supplemental answer . 

.r J 

30 
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By Mr. Harker: 

Q. Who ma ·de the a.pplica.tio11 f 
A. Charles A. Doe. 
Q. Did he bring with it a copy of tl1e a.greeme11t ! 
A. I don't know. 
Q. On what date did he make that 1 
A. Aug 'ust 12, 1925. 
Q. For settlement 011 Augu st 20, 1925 l? 

(No answer.) 

Q. Do you k11ow what date settlement was to be? 
A. That I couldn't say. 
Q. If settlement was to made 011 the 20th a11d the 

application ,va.s made on the 12th, would yo11r com-
pa11y ha, Te bee11 able to get out a settleme11t certifi-
cate a.nd mak:e sea .rche-s a11d so forth rea 1dy by that 
date.1 

20 A. Normally a.t that time,-no. 
Q. D,o you remember a.dvising Mr. Egg-leston that 

tl1at was impos.sible on August 20tl1 
A. The correspon·dence I have here sta.te·s tba it. 
Q. By letted dated wha it 1 
A. August 20, 1925. 
Q. That is tl1e date of s.ettle-ment 1 That is th8 date 

provided in the agreement, for settlement 1 
A. So you sa,y ~. 
Q. What did you advise Mr. Eg·gleston by that let-

JO ter1 
A. Sl1all I re .a,d. it t 
Q. Ye,s. 
A. '' On Aug·ust 12, I entered under our A-1546 the 

a.pplication for title insurance on tract of Ocea.n front 
831/2 feet southwest from 13th Street. If securing of 
our settlement certificate 011 the par~. of the buye ·r is 
a condition of settlement, then tl1ere is no ,vay in 
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which settleme11t ca11 be made 1111til we l1ave com-
pleted o.ur exami11ation. You will appreciate that we 
are in 110 wise respo11sible for delay i11 placi11g tl1e 
order a.11d tl1at ,ve are doi11g everythi11g i11 our power 
to overcome co11ditio11s of tl1is search due • to the 
great activity of real estate here.'' Tl1e bala11ce of 
the letter pertai11~1 to anotl1er matter. 

Q. What ,vas the le11g-th of timo required to ~et out 
sucl1 settlement certific.ate at tl1at time, u11dcr the 
con·ditions that then prevailed t ] 0 

A. That ·r couldn't a.n.·wer. 
Q. August 12, to August 20, would bo eight days. 

Was it a. greater lengtl1 of time tha11 tl1a t? 
A. Considerable. 

Mr. Hark:er: I offer in o·vide11ce-ca11 3To11 cleta_c}1 
the applica tj on for title i11s11ra11ce for th.c Co11rt 's · 
purposes today? 

(Pa .pers detacl1ed.) 

I offer tl1e application for title insura11ce ill evi-
dence. 

· ( Offer admitte-d D2.) 

By Mt. Kreps: 

20 

Q. Do you know whether or 11ot $5000 ,vas depos-
ited with the Ocean City Title & Trust Compa11y for 3U 
the ·purpose of mak :ing settleme11t i11 this matter~ 

Mr. Harker: Obje ·cted to as not bei11g cross-exam-
ination .. 

The Court: Are you cross-exa .mi11ing him -or using 
him as yo11r own wit11ess 

.r , 
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Mr. Kreps: I am mak :ing him my own ,vit11ess. 

Mr. Ha.rker: I11 a.d.dition to the two papers i11 evi-
dence, I also offer in evidence lette ·r dated A11g11st 12, 
Mr. Doe to 1fr. Egglesto11, ide11tified by Mr. Doe a.nd 
also letter dated August 29th, from Mr. Doe to Mr. 
Eggleston, botl1 identifie-d by defendant. 

(L ietter of Aug. 12, 1925, from Doe to Eggleston, 
IO read i11 evide11ce, heretofore copied pa .ge 22 this 

tra .nscri pt.) 

(L -etter _ Aug ·ust 29th, 1925, from Doe to Eggleston, 
rea .d in e-vide11ce,, hereto.£ ore c·opied p1age 22 this 
transeript:) 

By Mr. I{re,ps.: 

Q. Do you k:11ow w·hether or not $5000 w-a.s depos- . 
20 ited with the Ocean City Title & Trust Compa11y 

·prior to Augu st 20, 1925, for the purpose of mak-
i11g' settlement i11 th .is matter 1 

30 

Mr. Harker: Objecte:d to. 

( Objection oveirruled.) 

(Exce ·ption noted to ·defendant.) 

A. Not prior to Aug ·ust 20th. 
Q. When was it deposited 1 
A. June 30, 1926. 
Q. W .asn't there a deposit made there in July of 

19251 
A. No reeord of it. 
Q. Do you ha .ve a record of all the mone ·y deposited 

in this matter 1 

,, 
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A. I ha 1ve a memo taken from the settlement funds 
account ledger. 

Q. You do11 't have that •original here 1 
A. No, sir. 
Q. Whe,re is the original 1 
A. In our office, the book:keeping office. 

Mr. !{reps: I .suppose I am bound by what this 
witness says, but he has brought only a copy l1ere. 

The Court: He is your witness. 

1fr. !{reps: He is my witness. There is no ql1es-
tio11 a bout tl1at. 

By Mr. !{reps: 

Q. Is it possible tl1a.t th.at could have been 1925? 

~1r. Harlrer: Objected to. 

The Court: The questio11 is permitte ·d. 

Q. Is there · any possibility that that could l1ave 
been 1925, instead of 19261 

A. That is possible. 

By Mr. Ha.rke ·r: 
• 

20 

Q. But application was not made until August 12, 30 1925-you a.re clear about that 1 
A. Quite clear. 
Q. Is there any reason for depositing the money 

before application 1 

( Objected to ,.) 
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52 . Motion for Binding I nstr ,uctioris 

Mr. Kreps: How does he k110,v? 

Q. Is there any re:ason for depositing the money 
before a.pplica,tion .1 

A. None tha.t I know of. 

The Court: Both sides rest 1 

Mr. Kreps: We rest. 

Mr. Harker: I move the Court for binding instruc-
tions in fa 1vor of the ·defendant on the reaso11s pre-
sented and heretofore argued. 

The- c ·ourt: Hold that matter until 1.30 o'clock. 

Mr. Kre ·p:S: I ha .ve a motion to, make. 

Tl1e Court: 1fa.ke it at tl1a.t time. 

(Recess to 1.30 P. M.) 

(After recess, 1.30 o'clock.) 

Mr. Harker: My motion before recess was in some-
what incomplete form, but was to the effect that I 
move for bindi11g' i11structio11s. 

A11d _ i11 further .support of my request, as to rea. 
30 son No. 2, on the typewritten list, I wish to urge bo-

fore the C•ourt that this a.gre-ement is written by the 
plaintiff, Doe. 

I submit ,vith my motion that the Court should con-
strue the langua .g·e as clea.rly indicating a conting- • 
ency and not merely a time when; th -alt, it a,ppearing 
that the, settle-ment did not ta .ke, place, instructions 
should be bi11ding for the def enda .nt. 

.. 

.. 

.. 
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Mr. Kreps: I ·wish to m-ove for a directing of ver-
dict on the ground that the i11terpretation 11f this 
contract is a matter for the Court to determine, and 
11ot for the jury; 

That the Court has already rule-d that tl1e word-
i11g of the co11tract providin .g for the payment of a 
commission is 11ot a contingency bl1t that the com-
·mission was to be paid by the time of sett.leme11t. 

I also wish to bring to the c ·ourt 's attention the 
fact that on the attempted proof of the facts set 10 
forth in the counter-claim, there has beer1 no proof 
to show that there was any obligation on the , 1?art of 
plaintiff to order title insurance; and for the f11rther 
reason; 

That primarily the broker is the age11t of th_e seller. 
My third reason is t4 .at there is absolutely 11oth-

ing in this ca,se by way of proof to show that t.l1_e 
reason that the contract between Mr. Egglesto11 and 
Wagner & Hodgkins was not consummated on A.ug-
ust 20, 1925, was in no way because of the fa.ct that 20 
title insurance was not ordered. In other words, 
they have absolutely p,roved nothi11g to connect tl1e 
failure of the making of settlement with any negli-
gence on th.e pa,rt of Mr. Doe. There£ ore tl1eir proof 
fails to show that settlement w·a.s not made be-
cause of the fa .ult of plaintiff. 

I the ref ore ask for a directed verdict. 

rrhe Court: Is there anythi11g else 1 

Mr. Harl{er: There are several points tl1at need 
reply. 

It is in evidence that Eggleston informed the p11r-
chasers tha.t he would consider the agreement for-
feited because the ·y did not settle on August 20th. 

It l1as also a.ppeared in evidence thr ·ough. the testi-
mo11y of the settleme11t clerk: at the title company 

30 
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that there was no settlement on August 20th; and 
tha.t there : co·uld be1 no settlement search or eerti:fi.-
eate required by the agreem .ent, rea .dy by that date; 
an·d that there was in fa.ct none on that date. 

There also appe ·ars in evidenee a decree by the 
Court in C1ha.ncery as to w·here • the fault lay-be- • 
cause on the da,y specified there w-as no settlement. 
I do11 't mean to sa.y tha.t that was all in the , decree 
but it is clear from what Eggleston told his p·ur- • 

10 ehasers, that he-wa.nted settlement on tha .t date a,n,d 
that he would not settle boca,use they were · not rea .dy 
on tha .t da,te. 

The C1ourt: I am of the · opinion a.s the ca.se stan .ds 
at this time that there is nothing that I coul<l sub-
mit to the jury. 

I take the view with respect to the cla.use in the 
agreem .ent, providing . for the payment of a commis-
sion, that the: legal interpretation of it is. sucl1 tha,t 

20 it does not provide- a conting ·e-ncy upon whicl1 p,ay-
ment is to be made, but com.es under that class of 
cases where it is held that it fixe·s a time, merely. T·ha.t 
being the ca.se: it is a matter of law a.nd of course no 
question .a.rises there for submission to the jury. 
That would lea.ve the case dependent 11pon the def e·n-
dant 's interjection, namely, th.at the a.gen.t .him.self, 
the p1aintiff in this ea.se, w·a.s respo11sible for the de-
lay. 

T 1here is certainly not evidence, to submit to the 
30 jury, of th -at fact in connectio ·n with the case beca .u.sei 

the contra.ct is betwe 1en the buyer a.nd seller and 
there is no obligation on the part of the a,gent -to 
secure title insura .nce-. B11t the most that can be 
said is that he ·did so; as a v-olunteer or how we don lt 
know. How·ever, there • is nothing in the ease whieh 
charges him with the responsibility for delay on the 
pa .rt -of the parties to the , contract in postponing the 

., 
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order for title i11surance .from June 20, to Aug·ust 12, 
bue he did order it on August 12th. . 

Tha.t being my vie ·w of the matter I cann .ot (lo 
otherwise than to direct the jury to find a v2rdict 
for plaintiff for the amount asked. 

The clerk will ta .ke the verdict. 

(Verdict for plaintiff, for $1570.) 

(Exce-ptions allowed to defendant to ref11sal of his 1 O 
motion for binding instructions a11d to granting· of 
plaintiff's motion for directio11 of verdict.) 

EXHIBIT Pl. 

THIS AGREEMENT, made i the Twentieth (20) 
day of Ju11e, A. D. 1925, between Charles F. Eggles-
ton of tl1e first part, hereinafter called tl1e '·Seller'' 2() 
and Wagner & Hodgkins, Real Estate, 6021 Germa11-
town Ave., Philadelphia ,, Pa. of the second part, he1·e • 
inafter called the ''Buyers.'' 

WITNESSE 'T'H, that the ''seller'' a.gre-es-to sell 
and conve ,y an·d the ''buyers'' agree to b11y AL.L 
THAT c ·ERTAIN lot, tract or parcel, of land and 
premises situate, in the City of Ocean City, County 
of Cape Ma,y, a.nd State of N e,v Jersey, more parti-
cularly described as follows. Lot No. Five ( 5) Block 
1301, with a fronta .ge of thirty-three and one-third 30 
feet (331/2) on Ocean Avenue and extending --of tha.t 
width out into the Atlantic Oce·a-11 to the outer Rip-
arian line, together with thP. builrlings there ,on, con-
sisting -of two store rooms on the boardwalk, a.nd a 
double frame clwelling, vvith f11rniture, on Ocean 
Avenue, said propert3r being si~!1-ate·d on the e·ast 
side of Ocean Ave11ue, three hun(~.red and eighty-
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three and one third (3831/ 3 ) feet soutl1 of Thirteenth 
Street, for the price or sum if Twenty Eight thou-
sand ($28,000) Dollars, under and subject to tl1e fol-
lowing terms and conditions: 

1. A first payment of one thousand ($1000) dollars, 
receipt of which is hereby acknowledged r,y the 
' ' seller. ,., 

2. The balance of the purchase p,rice · shall be paid 
in the following ma11ner: Five Thousan ·d ($5000) 

10 Dollars at time of settlement, and to assume an e,x-
isting first mortgage novv on the property of Fifteen 
thousand ($15,000) dollars, a,nd the seller to take · 
b.aek a second mortga .ge in the sum of se.ve1n thou-
sand ( $7000) dolla .rs, for a period of two yea.rs; to 
be reduce ·d in on.e year by the payment of two tl1ou-
sa11d ($2000) dollars, at the time of fi11al payment, 
wl1ich shall be made at Ocea.n City Title a.nd Trust 
Co., Oce.an Oit3r, N. J. on or before August 20th, 1925, 
or the dep·osit made herewith, at the option · of the 

20 ''seller,'' may be applied on a,ccount of the ' purchase 
price or be forfeited as liquidated dama .ges to the 
''seller'' and not as a penalty, provided th.at the 
11ecessary title searches can be obtained from any 
first-class N e,w Jersey title compa11y by that date. 
Should there be a11y delay, not tl1e fault of the 
''buyer,'' in the procuring of sueh se-arches, tl1e time 
for the final settlement shall exte •nd until such 
searches can be obtained. 

3. The-title to the premises s.hall be free a.nd clear 
30 of all incumbra11ces, including municipal liens a,nd 

assessments, exce-pt municip ,al improvements i11 the 
eo11rse o·~ cons.trl1ction a.nd not assessed, obvious 
easeme11ts, usual restrictions running with the land, 
an·d shall be a marketable title, and the '' selle•r,'' 
shall tender a ,varrant)T deed conveying such title at 
the time of tb.e final settlement, or in the event th .at 
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sucl1 title cannot be as above, then this deposit sl1a11 
be returned to the ''buyer.'' 

4. All a.djustments shall be: made 1 as of date of 
settlement and possession shall be given the ''buyer'' 
at settlement by assignme11t of leases, rent for 1925 
season to be retained by ''seller.'' 

5. The ''buyers'' shall pay for searches a.nd all 
other expenses, excepting the prepa .r:a.tion of th<~ deed 
an.d the necessary revenue stamps attached tl1ereto, 
,vhich sl1a.ll ]Je pa.id for by the ''seller.'' l 0 

6. T'his agreement shall exten ·d to and be binding 
upon the heirs, executors, administrators, successors 
and assigns of the parties hereto. 

7. Time is the essence of this agre ·e·ment. 
8. This contract includes all fixtures and appurte11-

ances permanently attached to the buildi11g or l)uild-
i11gs 011 the lan ·d herein described and also gpecifi-
cally the fallowing terms: . 

8½. Seller agre ·es to pa .y Charles F. Doe, Realtor, 
five• per centum (5%) on the gross amount of pur- 20 
chase price for effecting this s.ale, to be paid at settle-
ment. 

IN WIT 'NESS WHEREOF the parties heret~) have 
see their ha11ds a.nd seals the day and year first a.bove 
,vritten. 

Charles F. Eggleston (Seal) 
Wagner & Hodgk:ins, 

p,er Wm. A. Wagner 
Harvey R. Hodgkins 

Signed sealed in presence of 30 
c ·harles A. Doe. 
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. EXHIBIT Dl. 

IN CHANCERY OF NEW JERSI~Y. 

IO EDWARD T. JoNES, et al., 
Complainants 

and 
CHARLE8 F. EGGLESTON, et 

al., 
Def end·a.nts. 

On Bill for Specific 
Performance. 

This cau,se, coming on to be hea.rd on final .hearing~ 
20 bef or-e the Chancellor u.pon bill, answer, re ,plieation 

and proofs, in the prese11ce· of F. Stanley Kreps, of 
co11nsel with the complainants, and of John D. Mc-
Mullin, of counsel with th .e- defe,ndan.ts, a,nd the 
Court having heard the te.stim.011y a.nd arguments of 
the resp -ective counsels ,and it a,ppearing that com-
plaina .nts are not e-ntitled to relief: 

It is thereupon on this 22nd day of June A .. D. 
1926, by his Honor, Edwin Robert Walke ·r, Chan-
cellor of the State -of N e·w J er 1sey, O·RDERED, AD-

30 JUDGED and DECREED that the Com.plainants 
a.re i11 def a ult under the eon tract sought by· them to 
be specifically performe ,d, a.nd a.re not entitled to any 
relief against the , def enda .nts a.rising out of the · mat-
ters alleg·ed in the bill, a.nd it is further ordered, 
adjudged and decreed that complainants' bill be and 
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the same is hereby dismissed with costs to def 011-

da11ts to be taxed. 
Respectfully advised, 

. E. R. w ·alker, 

R. H. Ingersoll, 
V. C. 

Ex D2 7-12-26 
Edward I. Berry 
S11p. Ct. Comm. 

C. 

A True Copyu 
Thomas Ba .rber, 

Clerk. 

EXHIBIT D3. 

10/19/27 

CHARLES A. DOE 
Re-a.ltor 

406-Sth Street 
Ocean City, N. J. 

Aug._ 12th. 1925. 
Mr. Charles F. Eggleston, 
614 Wesley Bldg~. 
Phila ,del phia. 
Dear Sir:-

10 

20 

The · Trust Co. tell me that they will not reach 011r 30 
settlement for at least two week:s yet, as they are 
snowed under-I will let you know at the first mo-
ment we ca11 g·et the title papers through. 

· Yours truly, 
Charles A. Doe. 

• 
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CHARLES A. DOE 
Rea.ltor 

406-8tl1 Street 
Ocea.n City, N. J. 

Aug. 29th. 1925. 
1'{r. Cl1arles F. Eggleston, 
614 Wesle-y Bldg·. 
Phila .del phia. 

IO Dear Sir:-

20 

I have arra .ng·ed ,vith the Ocea,11 City Title and 
Trust Compa11y to have the settlement 011 the Ocean 
City p•roperty I •sold for you tal{e place on "\Vednes-
day, Sept. 2d, at 2 P. M. 

'r rl1s.ting· this \\rill be conv-enie,n t to you, I am, 
Yours- si11cerely, 

CJ1a.rles A. Doe~ 

Application No. 5146 
Class A Ocean City, N. J. Aug. 12, 1925. 

The undersigned hereby a,pplies to 
OCEAN CITY TITLE AND TRUST COMP ANY 

fo·r a, Guara11ty in its usual form guaranteeing · th.e 
title of the la.nd herein .after describe 1d in this a,p,pli-
cation for the sum of$ · ..... _ ... , for which the · un.der-
sign .e·d ag·rees to pay the charges specified in this ap ·-
plication. 

30 The aptJlica1it h.ereby a,sser;its to th.e fallowing pro-
1.Ytsiioris : 

Sta.tements ma,de herein a.re correict -a.nd true to 
the best o.f the- .ap -plica11t's belief. Una .nswered ques-
tions indicate that the a.p·plicant is without a11y in-
formation thereon. If the · a1pplicant before the is-
suing of the Guaranty shall receive any further in-
formation or intimation as to defects, objections, 

1. 
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liens or e11cumbra ,nces aff ecti11g said premises not 
hereinafter mentioned, the same will be at 011ce fully 
made k:110,vn to the Comp ·any. 

When the Comp ·a.ny is not directed by the appli- · 
cant to proc,11:re a, survey, it will not guara11tee 
ag~ai11st any co11dition that a.n aecura .te survey would 
sho,V". 

Lie11s, defects a11d insufficiency of records, if any, 
are to be reported to the applicant, a.nd may be ex-
cepted i11 the Guaranty unless removed by documen- I 0 
tary evide11ce furnisl1ed to the C·ompany. All labor 
and expen e of obtaining possession of the premises 
in question is assumed by the applicant. 

Wl1e11 a · c1e:finite date for closi11g a title is agreed 
upon, a postpo11ement 11ot requested by the Comp ,a.ny 
will subject the applicant to reaso11a .ble cha.rges for 
conti11uatio11 of the search, u11less forty-eight hol1rs 
notice of the postpo11ement be given the Company . . 

Tl1e charges of the Compa.11y for the exa1ninatio11 
of the title a.11d i11cide·nta1 e,xpen.ses shall be due at 20 
the time of maki11g of this a.p·plication a.nd are pay- . 
able '\\l~hether a Guara11ty ca11 be issue ,d or 11ot. In 
case 110 Gua.ra .nty . be issued, the a,pplica11t shall not 
be· required to pa:y~ a.ny premium .cha .rge. Premium 
$ . . . . . . . . . . . . . 

1. Name a11d address of pa.rty to b·e Guara .nteed. 
}j7 red. W. Kaplan. 

2. Value of property. 
3. Estate to be Gua.ra.11teed. (State whether a Fee, 

11ortgage or Assignment of Mortgage.) 30 
4. Is there any a,g--reeme11t to sell 1 If so, beitw·een 

,vhom 1 Fur11ish copy. Owners. 
5. Are there a.ny Mortga ,ges or other Encum-

brances 0? If so, by whom give11, the amount and ad-
dress of holder. How to be disposed of 1 

6. Is land improved f If so, ho,v CIJ Are there any 
building·s thereon 1 
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7. Have a11y buildings 11pon premises been erected, 
or repairs made within four months 1 

8. Have municipal imp 1rovements been made with-
in one ye·a.r 1 

9. Who is i11 possession 1 Under what claim .1 
10. Is any pa ,rt of premises used by neighbori11g 

o,vner 1 If so, state particulars. 
11. Are t11ere party walls thereon? 
12. Do any roads, streets, alleys, streams or 

l O drai11s ru11 tl1roug·h p·remises to other la .nds 1 If so, 
specify. 

13. Do you l{11ow of a11y objections to the title1 
• If so, state them. 

14. Give name, residen .ce a.nd occu.p•ation of 
Gra .ntor or Mort.g·a.gor and husband or wife, if a.ny. 
Cha ,s. F. Eggles,ton. 

15. Shall company procure a survey 1 
16. Will applica .11t furnish a surv·ey which this 

Com.pa ,n~y may retain and upon which this Company 
20 ma .3r rely at date of guaranteeing as eom.plete a11d 

correet1 

30 

Location and description of premises: 
City . . . . . . . . . . . . . ....... .. , N. J. 
Plan .......................... . 
Blocl{ De Fr. C. 
Lot . . . . . . . . . . ................. · 
SE Ii. of Ocean Ave. 3831/3' SW 
fr. 13th St. SW 33½' SE to Ext. 
line ·. 

See A. 3601. 
To be reporte-d to .............................. . 
To close ...................................... . 

Charles A. Doe Applicant 
Received b,Jr . ... , .•. , ... , Address 406 8 St. 
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TRANSCRIPT OF JUDGMENT. 

(JAPE MAY COMMON PLEAS COUR ,T. 

CHARLES A. DoE, In Attachment. 

63 

Pla.iri,tiff, 

C1HAR 1LES F. EGG LES.TON, 

Judgment on Verdict 1 () 
of Jury. 

D' e fend a.11,.t. 
1081 

Kreps .& Bell, 
Attorne-ys for Plain-

tiff. 

And 11ov1, to wit, on this. nineteenth day of Oc-
tober, ni11etee11 l111ndred and twenty-seve11, judgment 
is rendered i11 ope11 court, on verdict of jury, in a11 20 
actio11 at law, in attachme11t, in fa .vor of Charles .._~. 
Doe, plai11tiff and agai11st Cha.rles F. Eg~gle·ston, de-
f en.dant, i11 the sum of fiftee11 hu11dred seventy dol-
lars, damages, $1570.00 
and t,vo hundred eighty-eight dollars a.nd 
tw·e11ty-eight cents, costs, 288.28 

Amounting jn all to the sum of eighteen 
hu11dred fifty-eight dollars a11d t\\re~1ty-
eight cents $1858.28 30 
E11tered October 19, 1927, at 4 P. M. 

HENRY H. ELDR ,EDGE, 

Judge. 
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STATE OF NEW JERSEY, l 
CouNTY OF CAPE MAY, 5 S8. 

I, A. C. HILDRETH, cou11ty clerk: a11d clerl{ of the 
Court of Commo11 Plea .s i11 a.11d for said cou11ty, do 
hereby certify that tl1e- f oregoi11g is a true and cor-
rect copy of jt1dgme11t e11tered in the suit of Charles 
A. Doe, p1ai11tiff, ag·ai11st Charles F. Eggleston, de-

10 f enda11t, as e11tered 011 the 11i11eteenth day of October, 
A. D. 1927, i11 the office of the clerk : of tl1e Court of 
c ·ornmo11 · Ple-as, in Book H of Common Plea.s J udg-

20 

ments, a.t page 99. 
I11 wit11ess whereof, I have hereunto set my hand .. 

and · affixed tl1e seal of said court, at Ca.pe May 
Court House, tl1is ni11etee11tl1 day of December, A. D. 
11inetee11 l1u11dred a11d twenty-seve11. 

A. C. HILDRETH, 

(Seal) Clerk. 

30 _ 
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Notice of ..11t:Jpeal 

NOTICE ()F 1\PPEAij. 

01\._PE i11\_Y C~OUNTY COUI{T OF CO~l1f.ON 
PLEAS. 

CHARLES A. DoE, 
A.ction at La,v. 

65 

V. 
CHARL~~S, F. EGGLESTON' 

Defendant. 

Notice of Appeal. 

'110 K1·eps & 11ell, Attorneys for Pla.intiff: 

10 

Take 11otice that the defenda .11t appeals to the Ne,v 20 
J ·crsey S11preme Court from the whole of the judg-
1nc11t e11tercd i11 tl1is cause. 

JoIIN D. McMuLLIN_, 
Attor1iey for Appellatit. 

[ENDORSED] 

Service of tl1e within· Notice of Ap-
peal acl{no"rledged this 22nd day of No-
vember, 1927. 

Kre ,ps & Bell, 
Attys. for Cha·rles A. Doe. 

. ,. , 

3u 

.. 
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GROUNDS OF APPEAL. 

NEW JERSEY SUPREME COURT. 

C1rARLES A. DoE, 
Plai1iti ff. and 

Responden.t, 
v. 

C1rAR .LES F. EGGLESTON, 
Defendant a,n,d 

Appellant. 

Actio11 at La,v~ 
Grounds of Appeal. 

, . 

rrh.e appella11t states the following grounds of ap-
? peal: 
'-() 

1. Because tl1e trial Judg ·e, upon the trial of said 
cause, directed a. verdict i11 f a.vor of the plaintiff a.nd 
ag·ainst the def e11da11t, over the objection of the de-
f enda11t, w·hereas said trial J u,dge should have sub-
mitted to the jury the questio11s involved in the is-
sues. 

2. Because the trial J udg~e, upo11 the trial of the 
case, de11ied· the def enda.11t 's motion for a 11on-s11it, 

30 wherea.s such motion should have been gra11ted. 

3. Beea .-use the trial Judge, upon the trial of the 
case, denied the defe ,ndant's mo 1tion for the direction 
of a verdict for def enda .nt, whereas such motion 
should have been gra .nted. 
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4. Because the trial Judge, upo11 the trial of tl1c 
case, directed a verdict in favor of the plaintiff and 
agai11st the def e11dant, over tl1e objection of the de-
f e11da.11t, although there ·was no evidence to support 
such a. direction. 

5. Because the trial J udg··e, upon the trial of tl10 
case, directed a. \rerdict in f a.vor of the plaintiff a11d 
ag·ai11st the defendant, over the objection of the de-
fendant, althoug ·l1 there wa·s no evidence tha ,t at the 10 
time of tl1e eomme11ceme11t. of this suit, to wit, any-
thi11g· was or could be due from the def enda .nt to the 
plaintiff. 

6. Beca11se the trial Judge directed a verdict for 
the plaintiff for $1,570.00. 

7. Be·cause the trial Judge sustained the defen-
dant's objectio11 to the followi11g question addressed 
to the plaintiff: 20 

'' Q. Did you state to Mr. Doe any conditions 
tl1at he himself must fulfill in order that this 
a.greemen.t would be satisfa.ctory a.nd a.ece·ptable 
to you 1 '' 

The plai11tiff being allo,ved an exception to the 
Court's ruling. 

8. Beea11se the trial Court did 11ot admit testimo11y 
as to the duty which the , def enda .nt had undertak:e11 
i11 the ma.tte-r of prompt ap ,plicatio11 by l1im for title 30 
insura11ce, ,vhen the sa1ne " ra,s offe,red by the f ollo,v-
ing· question to tl1e plaintiff which the trial Court 
did 11ot permit: 

''Q. Did you state to Tufr. Doe a11y conditio11s 
tl1at he himself must fulfill in order tha.t this 
a.greeme11t wuuld be satisfactory a.nd a.ceeptable 
to you 0?'' 
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Tl1e plai11tiff being allowe,d a11 exceptio11 to tho 
Court's refusal to permit tl1e question. 

9. Beca .use the trial Court a.dmitted i11 evide11ce 
over the objection of tl1e def enda11t without s11fficie11t 
proof a11 offer of the agree ·ment b·etwee11 Charles I,\ 
Eggleston a11d ""\Vagl11er & Hodgki11s, who is a 
strang·er to tl1is suit, dated ,J u11e 20th, 1925, wl1ich 
is Plaintiff's Exhibit 1. 

10 JoHN D. Mc1'IuLLIN, 
Attorn ,ey for Def endan.t-

Appella ,nt. 

[ENDORS,ED] 

Due a11d legal serviee of the within 
Grounds of A p,p,eal accepted and ac-
k11owledged this l6tl1 da,y of December, 

20 1927, on behalf of the plaintiff-respon-, 
de11t. 

Kreps & Bell, 
A ttys. for Charles A. Doe. 

30 

I l 
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OPINION. 

( Filed June 21, 1928.) 

E"\V JEiiSEY SUI?REl\iE COURT. 

No. 37. January Term, 1928. 

CHARLES A. DoE) 
Plaintiff-Resporid n,t) 

v. 
(

1HARLES F. F_JGGLESTO.i: ) 
Def e,nda nt-.111Jpellant. 

On Appeal. 
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Sul mitted J anuar)r T rrn, 1928, d cided June 21st, 20 
1928. 

Before Gul\I:VIERE) Chi Pf Justice and Justices 
BLACI{ and LLOYD. 

tl1e r spondent, l\'.IB:'~·Rs. KREPS AND BELL. 30 
~-,or the appella11t, 11R. ,J oH ... T D. 1(cn1uLLIN. 

Per Citriarn: 
This suit was bro11ght to recover $1,400 with in-

tere t from Aug11st 20t11, 1925, a real estate broker's 
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commission, alleged to have been earned under a 
writte11 agreement dated June 20th, 1925. The fol-
lowing are tl1e pertine11t clauses: ''five per centun1 
(5%) on the gross a1nou11t of the purchase price for 
effecting this sale, to be paid at settlenieni,'' final 
settlen1e11t shall be 1nade on or before August 20th, 
1925. Time is of the essence of this agreen1ent. 

The trial res11lted in a directed verdict in favor 
of the plai11tiff for $1,570. The defenda11t filed nine 

l O gro1111ds for a reversal of the judgment. The first 
si ./· a}}pg·e Pl'l'Ol\ .' h, r the trial Court in ref11sing· to 
non-suit the plai11tiff a11d i11 directing a verdict in 
favor of the IJlai11 tiff. ~rl1e --evP11tl1, igl1tl1, ancl 
ninth ref er to trial errors i11 admitti11g and reject-
i11g testimo11y. We fi11d 110 error here, but if this is 
11ot so, tl1e rulings could not cha11ge or affect the 
result reached by the trial Court. The ruling of 
the trial Court in clirecting a verdict was based upon 
the co11struction of the written agreement above 

20 stated, viz., that it does not provide a cor1tinge11cy 
upon wl1ich pay111ent is to be made, but falls under 
that class of cases, where it is held, that it fixes a 
ti1ne n1erely. That is a matter of law and 110 ques-
tion arises for a submission to the jury. We think 
the ruli11g of the trial Court is supported by the 
reportecl cases from the N cw Jersey Courts, such a,s 
lvlahlenbrock v. Stonehell Realty Co., 5 N. J. Adv. R. 
1464; 138 Atl. 875-; Haber v. Goldberg, 92 N. J. L. 
373; Steinberg v. M-i1idlin, 96 N. J. L. 206; Klipper 

30 v. Schloesberg, 96-N. J. L. 397. 
A real estate brok:er earns l1is con1rnission, whe11 

l1e secures a buyer 011 the seller's terms. Stei1iberg 
v. 'JJtl i1idl-in, 96 N. J. L. 206. 

Finding no error in the record the judgment of 
the Cape 1fay Cou11ty Court of Common Pleas is 
affirmed. 
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( Filed July 27, 1928.) 

NEW JERSEY SUPRE11E COUR'J\ 

CHARLES A. DoE, ) 

Plaintiff, ( Action at Law. v. 
CFIARLES F. EGGLESTON' \ 

Def erida1it. / 
Notice of Appeal. 

To Kreps & Bell, Attorneys for Plairitijf: 

Tak:e notice tl1at the defendant appeals to the 
New ,J erscy Court of ]jJrrors and Appeals f ro1n the 
wl1ole of tl1e judgment entered in tl1is ca11se. 

JoHN D. l\'.fcl\IuLLIN, 
Attor1iey for Appellarit. 

[ENDORSED] 

Service of tl1e 1Vitl1in N oticP of 1\1)-
peal ack:nowledged tl1is llt}1 day· of 
July, 1928. 

Kreps & Bell, 
A ttys. for Charles A. Doe. . 

• 

10 

20 
• 

30 
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NOTICE OF APPI1JAL. 

(Filed September 21, 1928.) 

NEW JERSE)~ s ·uPREME COURT. 

CHARLES A. DoE, 
Plaintiff, 

v. 
CHARLES F. EGGLESTON' 

Def errida11,t. 

Actio11 at Law. 
Notice of Appeal. 

To Wilbur V. Pike, Attorriey for Executrix of Re-
spo1ide1it, Now Deceased: 

-
Tal{e 11otice that the defendant appeals to th N e,v 

Jersey Court of Errors a11d Appeals from tl1e whole 
of the judgment entered in this cause. 

JoI-IN D. Mc1fuLLIN, 
Attorney for _Appellant. 

[ENDORSED] 

Service of the within Notice of Ap-
peal accepted and ack:nowledged tl1is 
11th day of .r\l1gust, 1928, on behalf of 
Blanch~ Susan Doe, executrix of 
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Charles A. Doe, the respondent, now 
deceased. 

Wilbert V. Pike, 
Atty. for Executrix of Re-

spondent, Now deceased. 

GROUNDS OF APPEAL. 

( Filed A ug11st 12, 1928.) 

NEVV JERSEY COURT OF ERRORS 
AND APPEALS. 

Action at Law. 
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10 

CHARLES A. DoE, 
Plairitiff-1-lespon,derit, 

v. 
CHARLBS F. EGGLESTON' 

Def e nda1'it-Ap JJ ell ant. 

Appeal from Su-
preme Court. 20 

Grounds of Appeal. 

The appella11t states tl1e followi11g grounds of ap-
peal: 

1. The Supre1ne (iourt erred i11 affirming the judg-
1nen t in favor of the plaintiff ,vhich was entered in 30 
the (io11rt of C;omn1on Pleas of Cape l\Iay Count) r 
and in not }ntering· its jl1dg111ent for the defendant 
i11 stead an l place tl1 r of. 

2. The Supreme Court erred in giving judgment 
for th plaintiff, (;harles A. Doe, instead of for the 
def 11da t Cl1a1 le F. E crcr 1 ,s ton. 

• 

.. 
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3. Tche Supreme Court erred in not reversing the 
judgment of the Cape May County Court of Com-
mon Ple ·as entered b3r that Court i11 favor of the 
plaintiff. 

4. The Supreme Court erred in not awarding to 
the defendant a ve1iire de 1iovo or other proper re-

. lief for the reason that the trial J l1dge sustai11ed 
the def enda11t 's objection to the following question 

l O addressed to the plaintiff: 
'' Q. Did you state to Mr. Doe any conditions 
that he himself n1ust fulfil in order that this 
agreement would be satisfactory and aceeptable 
to you.'' 

5. The Supreme Court erred in not awarding to 
the def enda .nt a ve1iire de novo or other proper re-
lief for the reaso11 that the trial Court did not aclmit 
testimony a;s to tl1e duty which the plair1tiff had u11-

20 dertak :e11 in the matter of prompt application by 
him for title i11surance, when the sa1r1e was offered 
by the following question to the plaintiff which the 
trial Court did not permit: 

30 

''Q. Did you state to Mr. Doe a113r co11ditions 
that he himself must fulfil in order that this 
agreement would be satisfactory and acceptable 
to you.'' 

• 

JoHN D. MoMuLLIN, 
Attorney for Appella1it. 
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[ENDORSED] 

Service of the within Grounds of Ap-
peal ack11owledged this 10th day of 
July, 1928. 

Kreps & Bell, 
A ttys. for Charles A. Doe. 

Due and legal service of the within 
Grounds of Appeal accepted and ac-
knowledged thi ,s 11th day of August, 
1928, 011 bel1alf of Blanche Susan Doe, 
Executrix of Charles A. Doe, the re-
spondent, now deceased. 

Wilbert V. Pike, 
Atty. for Executrix of Re -

sponde11t, Now deceased. 

"' 
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l{E -~ J.E S_;Y COURT 0 

CIL.~ LES A. ) 
) 

laintiff- espondent, 

·vs •. 

CH.A.RLES · F. EGGLESTON, 

Defendant-Appellant . · 

_ ORS AN P,ALS 

Action at Law 
0 11 SUP UG], COlT_'"T 

SUGG STION BY 
ATH OF THE 

P1 LL lJT OF 
SPO IENT 

/ ... I) NOw· , to wit, October 11th, 1928, 
comes the Appellant, the Respondent nor his 
personal representatives not having done so, 
and represents and shows to this Court and 
hereby suggests on the record the death of 
the respondent, Charles A. Doe bet een the 
decision of the Supreme Court herein ppe l-
ed from and this date, but on a date unkno n 
to the Appellant, and he further suggests that 
Blanche Susan Doe as appointed executrix of 
the state of the saia Charles A. Doe by the 
Surrogate of Cape :May County but on date 
urfrnown to the Appellant. 

John • Mc [ullin, 
Atty . for Charles F. ggles-

ton, Defendant - A pellant. 
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NE\V JEllSEY CCYOI{'J~ O:b7 ERRORS 

AND APPEALS 

CHARLE A. DoE, 

Plai1itiff arid Res1Jo11,dent, 
v. 

CHARLES F. EGGLESTON, 

Def e1i.da1it art.cl A1Jpella11,t. 

AcTro AT LA,v. 

• 

APPEAL FROlVI NE\V ,J .,. S UPRE fE Uo URT O :r 

APPEAL l?ROl\tI CArB , 11AY Co1 J.L:rTY 

COMMON PLEAS. 

BRIEF O]j DEFENDANrr_.L PPEL .LANT. 

This ,vas a11 a1Jpqal from thP ( \ l)P 1\1 a~ (iommon 
Pleas of a ·verdict for $1,570.00 direct eel h~l the 
Court. · 

The suit ,va for a real estate commission ,vhich 
the plaintiff claimed as a real estate broker ag'ai11st 
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the defendant who was tl1e owner of the property. 
Tl1e property had not been listed by the owner with 
the b-rok:er, but the broker so11ght 011t the owner, 
solicited a price and 11J)o11 the sig11i11g of an agree-
me11t of sale betwee11 tl1e owner a11d prospective 
buyer, there was i11serted a cla11se wl1icl1 is the basis 
of this suit, and which provided in terms as f ollo,vs: 

''8½. Seller agrees to pay Cl1arles A. Doe, 
real tor, five per cent. ( 5%) 011 the gross amount 
of purch iase price for effecting this sale to be 
paid at settlement.'' 

Besides this cla11se i11 the agreement of sale, there 
was 110 other writi11g or memoranda between the 
parties to this suit. 

It is uncontradicted i11 the testimony that there 
was no settlement. · 

The f1ault b,etween the seller and the b11yer was 
tried out on a bill for specific performance in Chan-
cery in which assignees of the bi11yer were complain-
ants and a copy of the Chancery decree is in evi-
dence by ,vhich the f a11lt was adj11dged to be that of 
the buyer, b,y sipecific lang11age, as follows: 

'' The complai11ants are in default under the 
contract sought by them to be specifically per-
formed and are 11ot e11titled to a11y relief agai11st 
the defendant, arising~ out of the la11g·uag'e 
alleged in tl1e bill.'' (Exhibit Dl, on page 58.) 

In this s11it the appella11t 's def ens es were in brief 
( see a11swer a11d s11pplementar}T a11s,ver, pages 7 
and 9) that settlement had 11ot taken place and, 
therefore, 110 commissio11 ,vas payable, and also that 
the reason there was no settlement ,vas on acco11nt 
of th plaintiff's ow11 n gl t. 

t tl1 trial tl1 d f da11t moved for a no11-suit 
and fo o v · c . 
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The . trial Co11rt directed a verclict for the plain-
tiff a11d ref us eel def encla11t 's motio11s for non-suit 
and for direction of a verclict for clef enda11t on the 
grouncls (i11 brief) that tl1e JJayme11t of the commis-
sio11s ''at settlement ' ' , --a s a clesig11a tio11 of the time 
a11d 11ot a co11 ting·enc) T a11(l that the j11ry sl1011ld 11ot 
be permittecl to pas, 111)011 evicle11ce of neglect of the 
plai11tiff i11 bri11g·i11g· ahol1t tl1e setlleme11t. 

A ql1estio11 wa propo1111(led to tl1e def enda11t to 
bring out tl1e co11ditions ,vl1ich the plai11tiff l1irnself 
u11dertool.,. to fl1lfill i11 tl1e matter of tl1e. tra11sartion 
i11 ort1 ~r to sl10\v i11 :Vl1a t ma1111er tl1e plai11tiff had 
ass11med a il11ty to tl1e cler encla11t. T11e Oo11rt sus-
tai11ecl tl1e objectior1 of tl1 plai11tiff a11d clid 11ot l)er -
mit tl1e def e11da11t to a11s-\ver tl1is q11estio11. 

Tl1e qu tion was : 
''Q. Did. on state: to nfr. Doe a11y co11ditions 

,vl1icl1 lie l1imself must fulfill i11 order that tl1is 
ag·reeme11t ,vol1lcl be satisf aciory a11(1 acce1)table 
to yo111 '' 

It appeared in the testimony tl1at 11r. Doe had 
himself ig11ecl tl1e applicatio11 for title insuranre 
but 11ot l111til A11g11st 12, 1925, for settleme11t eig11t 
days later, 011 1\11g11st 20, 1925, a11l1011(gl1 tl1e agree-
ment ,vas ·ig·nc(l J 1111e 20, 1925. It is a11 admittecl 
facit that tl1e 1Jlai11tiff delayecl 011e mo11tl1 a11d 
t\Yc11ty-t,vo c1a-~n-, a11(1 allo, rp(l cn1ly eight clays for tl1e 
Orea11 City Title a11c1 rrrusi Compa11y to make its 
search. A ,vit11ess from tho title corn1)any statecl 
(page 49) tl1at tl1is ,vas 11ot suf-ficie11t time by a co11-
sid0rable r)erioc1. Proof that Mr. Doe J1ad u11der-
tak :011 ,vitl1 l\ir. I-Dgglesto11 to mak :e a s1Jeecly a1)pli-
catio11 r or i11snrance a11<l to p11sl1 the matter witho11t 
delay ,va very pertine11t i11 vie,v of tl1is testimo113r 
a11d ,Yas a11 i8s11e i11 tl1e ease l111cler tl1e def e11da11t 's 

, , 
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s11pplementary a11s,ver (pagr 9) wl1erei11 the follow-
i11g clef e11s s ar set 111J hy tl1e def e11da11t: 

THIRD DEFENSE. 

1. Tl1e plai11tiff by his 11eglige11re i11 tl1e applica-
tio11 for title i11s11ra11cP 011 bel1alf of ,Vagner a11d 
Hodg'l{i11s ,vas l1imsel-f res1Jo11sihle for tJ1ere heing 
110 settleme11t 011 the ag·reeme11t of sale set f ortl1 i11 
plai11tiff 's com1Jlaint, ancl l1is said 11eglig~0.11cc ,,,.as 
tl1e ~ole ca11se of tl1e }J11rcl1as r's being in cl fault 
at the time of settlerhe11t a11d s11cl1 (lefanlt re 
i11 tl1e def e11clnnt l1erei11 11ot l1aving· a11}r l)rnefit \Yhat-
e,1er of l1is co11trart of sale ,vi tl1 tl1e said huyers 
ref erred to i11 tl1c com11lai11a11t 's complaint a11cl tl1e 
plaintiff ,vas l1irnself respo11sible for the defa11lt at 
tl1e settleme11t a11d tl1e loss to tl1i clcfe11da11t. 

2.-,S11cl1 11eglige11t co11d11ct of the plai11tiff ,vas 
the fact tl1at lie clid 11ot apply to a11y title company 
for title i11sura11cc 1111til a clay or t -rvo her ore A11g11st 
20th, 1~25, tl1e <late 011 iVl1icl1 s0tt.leme11t ,vas to 1 e 
rnacle so tl1at tl1crc ~Tas no time for tl1e title com-
IJany to complete its searcl1 before the elate peci-
fied for settlement. 

H DEFE SE. 

1. The plai11tiff, i11 so far he act d as the agent 
for tl1e clefencla11t, ,vas 11Pglige11t i11 tl1e performance 
of l1is d11 ties a11(l lik: ~,,rise i11 tl1e IJerf orma11ce of 
cl11tie-s ,vl1irl1 l1e 1111dertook to perform 011 bel1alf of 
the p11rcl1aser ,vith the rest1lt tl1at tl1ere ,vas 110 
settlement between this plaintiff and his purchasers 
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on A1110·11st 20th, 1925, t11c date ~1pccified for settle-
me11t, or at a11JT other tim) a11<l t hPrefr m tl1e plain-
tiff s11fferecl the lo,'s of tl1e ·(, le ~~11ich tl1e Jcf 1ndn11t 
had sec11re<l for l1im. 

GROUNDS OF ~I\PPJ~ _ Tj. 

Tl1e grounds of arJlJeal a. filed i11 tl1e Supreme 
Co11rt ,vl1icl1 com bcf ore this Court aR tl1e basi~· of 
the appeal a11cl ,vliicl1 are 11r0 ·e<1, arP 'L · follo 1 s: 

1. B cau c -the trial ,Jndg · )' npo11 tl1P trial of ai(l 
ca11 e, directecl a ·v rdict ·11 fa ... or of t]1 p1t intiff a11fl 

the clef(nclt .nt, OY( r thP ohj 'ctio11 of the <lP-
f~nda11t, ,vheren sai 1 trial ,T uclM·} . 1houlcl hay·e . 1 L-
mitte<l to tl1e j11ry t11e c1u involved i11 the . 
lSSl18S. 

2. e tl1e trial ,JudgP, 111)011 th trial of l1e 
ca~ )' denied tl1c clefe11cl, nt 's motion for a 
,vl1ercas s11 11 motio11 1l1onld l1ave l een °·ranted. 

3. Bera11~·e tl1c trial ,J11d0 ·p, 11 011 th( trial of tl1e 
ca. e, clc11i d the cl f (}udnn t '. · motion for the dir ctio11 
of a T irdict for <1cf )ndant

1 
,,Tl1 r · s ~1 11cl1 motio11 

should l1ave bec11 0 ra11t cl. 

4. Been use the trial Jn(lp;(, 111>011 t 111 t1·ial of t}1n 
ca e, directed a v rdi ·t 111 fa, or ol' th 1 11aintiff a1H1 
again t tl1e cl f e11dant, o er thP oLjPct ion of th de-
f 11da11t, altl1oug'11 tl1_ re ,Ya~ 110 c,Tic ence to 11pport 
s11cl1 a lirectio11. 

5. B cause tl1e trial ,J11dge, 111)011 tl1e trial of the 
ca e, directed a verclict i11 favor of tl1e 1Jlai11tiff 
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ancl against the defendant, over tl1e objectio11 of t11e 
defendant, although there was no evide11ce that at 
tl1c time of tl1e commP11cem011t or this Sl1it, io ,vit, 
anything was or col1ld b <l11e from the (lef e11da11t 
to the plain tiff. 

6. Beca11se tl1e trial .J 11dge directed a verdict for 
the plai11tiff for $1,570.00. 

7. Becal1se the trial ,J11dge s11stai11ed tl1e plai11-
tiff 's objection to tl1c f ollo,ving q11r i ion addressecl 
to the d~f e11dant: 

''Q. Diel }ro11 state to J\fr. Dor a113T ronditions 
tl1at l1e }1imsclf m11st fulfill in or<1er thai this 
agreement wo11ld be satisfactory and acceptable 
to yo11?'' 

the defendant bei11g allo,ved an exceptio11 to fhe 
c·ourt 's ruling. 

8. Because the trial Co11rt did not admit the testi-
mo11y as to the d11ty wl1icl1 t11e pla.i11tiff had 1111der-
taken in the matter of prompt application b} T ]1im 
for title insurance, ,vl1en the same ,vas offrrecl by 
tl1e follo,vi11g q110stio11 to tl1e defe11dant \Yhic]1 tl1e 
trial Court did not permit: 

'' Q. Did yo11 state to Mr. Doe a1r~v con<-litio11s 
that he himself m11st fl1lfill i11 orcler that this 
a\greement ,vol1lcl be satisfactory and acc01)t-
able to you f '' 

t]1e clef c11clant being· allo,ved a11 exc 1Jtio11 to tl1e 
Co11rt 's refusal to 1Jermit tl1e q11e tio11. 

9. Because tl1e trial Co11rt admittef1 in e,,i<l011ce 
over tl1e objectio11 of tl1e clef c11dant \Yitl1011t sl1ffi-
cient proof a11 off er of the ag·reeme11t b t-v~-ree11 
Charles F. Egglesto11 and Wag11er & Hodgkins, ,vho 
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is a strang·er to this suit, datecl J u11e 20th, 1925, 
,vhicl1 is Plai11tiff's J1J~rl1il)it 1. 

Tl1e S11preme Court ·uftai11ecl tl1e j11dgme11t of th _. 
Court of Commo11 • of Cape l\Iay Con11ty anfl 
r f 11sed a ven ire d J II o i-o or otl1er 1Jr0JJer relief 011 
account of tl1e exclndPd te~·timo11y. 

Tl1js a1Jpeal is take11 from this action of tl1e Su-
p rem \ Con rt a11cl here the • of apJJ al all ged 
arc as f ollo,vs: 

1. The Supreme Court erred i11 affirmi11g tl1e jud 1.2;-
me11t i11 favor of the 11lai11tiff ''"'bich ,vas 011terecl in 
tl1 Co11rt of ('iommon I:>lcaH of Ca11e ·t\Iay Co11niy 
a11cl j11 noi entering· ii N jndg·meut for the def e11cla11t 
i11si eacl ancl place thereof. 

2. The Supr me Co11rt erred i11 givin°· j11dgment 
for tl1e plai11tiff, Cl1a rles A. Do , i11steacl of for tl1e 
def 11clant, Ul1arlcs :B7 • lDgg·lesto11. · 

3. Th Su11reme Co11rt erred i11 11ot re-v·ersi11g th 0 

j11dg·me11t of tl1e Cap j 1Ia . .r Uou11ty Co11rt of Com --
mou I~lr a~ 11tercd 1)V that (Jo11rt i11 favor of the 
plai11 tiff. 

4. Tl P S11prcme Col1rt orrecl i11 11ot a,vardi11g to 
tl1 (10 f e11dant a , ·e,u ire rl e JlO vo or otl1 r 11roper r -
lier for tl1e re( s011 that. the trial .J lltl~·e s11stai11ecl 
tl1e def t111dc 11t' '1 o bjcction to tl1e f ollo,vi11g question 
addressotl to tl1e plajntiff: 

''Q. Diel yoll .·tate to lvlr. Doc a11y co11diiio11. 
that ho must fulfi.11 in order tl1at tl1is 
agreement ,vould 110 satisfactory a11d ace 1Jta_blc 
to you 1 '' 
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5. The Sl1preme Court errecl in not awarding to 
the def e11da11t a veriire de rrio,vo or other proper re-
lief for tl1e reaso11 tl1at tl1e trit 1 Col1rt clicl 11oi ad1nit 
testimo11y as to tl1e cluty "\\Tl1ich tl1e plai11tiff hacl 
underiake11 i11 tl1e matter of prom .pt applicatio11 by 
him for title i11s11ra11re, ,vl1e11 tl1e same ,vas off erec1 
by the f ollo,vi11g· questio11 to tl1e plai11tiff wl1icl1 tl1e 
trial Court did 11ot permit: 

'' Q. Did yo11 state to 1'1 r. Doe a11y conditions 
that lie l1imself m11st f11lfill i11 order that this 
ag·reeme11t ,voulcl be satisfactory a11d acce11table 
to yo111'' 

BR.IEF OF ARGU1fENT AND CITATIONS. 

I. UNDER TI-IE DFJ{;I TONS, TIIJ1J SET.AI.il~R 
B,EJNG 1VI'J~HOUrr FA UI/I', Tl-IE COTuI11TSSION 
STIPULA TFJD F(YR lS PA YA B I_j }1J ONIJY 
AF 'TER 1 SETTI.JJ1.Jl\Il~NT vVlll 1JI E Tl -IE PAR-
TII1JS I-T1\_ VE AGR ,]JED T1IAr1~ IT SIIAI_JL BE 
P AY1\_BLI1J UP()N TI-IE H1\PPI~NING OF TI-IAT 
EV,ENT. 

The Co11rt errecl i11 ref 11sing' to g·ra11t tl1e clef en-
cla11t 's motio11 for 11011-s11it a11cl his motio11 for bi11d-
i11g· i11structions hcca11se the evicle11ce sl1ows that tl1e • 
}Ja rties co11tractocl tl1a t the rommissio11 sued for 
should be payable '' at srttleme11t. '' It is a11 u11con-
tradictecl fart that sottlrmcnt never took place. 

It is very material a11(1 should bP empl1asizecl at 
tl1e outset that th ·e la11g·uage nse<l vvas 11ot '' at time 
of settlement,'' '' at (1a tc of settleme11t,'' or a11y-
thinjg ' else wl1irh i11dirated time or date, but the com-
mission ,vas '' to be paid at settlemerit. '' 
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The leadi11g· ca e of Iliricl s v. I-I e1vry, 36 N. ,J. I_J. 
328, establi h s fu11dame11tal la,v ,vhicl1 tl1e Co11rtR 
hould be rel11cta11t to modify a11d from ,vl1icl1 the)r 

should not de,part. 
Thi ' eaHc l1olcls tl1a t a 1Jri11ci 1Jal may by s1Jecific 

ag·reeme11t ,vitl1 his brol{cr so co11tract as to make 
his compensation <-1c11cn(l 011 a co11tjno·c11cy. If ho 
do s tl1is, tl1c11 tl1e g·e11cral rule tl1at 110 is P11iitlrd to 
l1is commission ,Yhc11 lie has proclt1cecl a l)l1rcl1aser 
able a11d ,villi11g· to conclude tl1c hargai11 is i11 fact. 
limited ancl lie ca11not recover if tl1e co11clitio11 is 11ot 
f ulfillecl. 

I11 tl1is case the parties agreed a to tl1c man11er 
of payme11t of a11 ag·rcecl eommi~ 1 1011-' 'tl1c 1t half 
thereof at tl1e time ,vl1e11 tl1e 1)11rchascrs of the prop-
erty * ;~ * sl1all pay over tl1c fir ·t l1alf of tl1e iJl1r-
cl1asc mo11oy, a11d tl1c balance at tl1 PXI)iratio11 of 
011e year from tl1e date of tl1c deed for saic1 1)ro1J-
e rt3r. * * * ' ' 

The f ollo,vi11g case , s111)}Jort a11cl affirm tl1i I rule 
a11cl the lang·11a~0 • i11 tl1e i11 1 trume11t of cacl1 is ql1otecl, 
in order to s110,v tl1c <listi11ct a11alog·. T bet,vee11 tl1c 
case ,vhich have hee11 l1elcl as co11ti11g·encies a11cl the~ 
ca, e l1c1·( bcf ore th Court. 

JJJ o rsr v. C on!e y, 83 1 . ,J. I.1. 416. 111 tl1is c~se 
tl1erc ,vas ,vritie11 i11to thr ag1 rcPmc11t 1Jct,ve011 p11r-
chaHcr an(l seller a clans as i11 tho ca e at bar: 
'' Ancl ~1r, 1

• E. V. Co11lPy ag·rp( ~· to l)a to l\1yro11 ,V. 
l\forse a commissio11 or 21/:.!% in tl1 matter of sPr-
viccs i11 tl10 co 11, 111mma iion of tho sale a i tl1c time of 
tl1e rons11mmatio11 of the samP. '' Held il1at tl1 
ag~e11t 's 1io11 u1Hler tl1P contract ,vas co11ti11-
g nt and there could ho 110 recovery i11 view of the 
fact that tho pro1)osccl p11rcha or cli(l 11ot co11cl11de 
tl1e sale a11cl cons11mma te the tran ·actio11 i11 accord-
a11ce ,vitl1 l1is co11tract. 

.r , 

• 



10 Brief of Def enclant-Appella1it 

Leschzi1i,er v. Baitrnian, 83 N. J. L. 743, in whicl1 
the Co11rt l1elcl that a co11tract for tl1e payme11t of a 
commissio11 for tl1e sale of real estate to be l)ai~l 011 
the '"clay of passi11g· iitle or tJ11ly 15tl1'' i' a co11tract 
based 011 tl1e co11ti11g )11cy of tl1 sale of lie pro1)-
erty a11d il1c l)H~t-,i11° of title to tl1e 1)nrcl1ascr a11d 
that in tl1e ahsc11c) of 1>roof j11 the rulfillme11t of that 
co11ti11ge11cy, a dircctio11 of tl1e v )relict for the <le-
f enda11t ,vas l1el 1 proper. 

This is a case hy the ( ~ot1rt of 11Jrrors ancl 1\._ ppeals 
a11d sl1oulcl co11trol tl1e at bar. It follo vs the 
case of Jlii1i,cl s 'i • II enry, comme11ti11g 011 ,vhicl1, tl c~ 
c ·o11rt saitl 011 page 7 44: 

''The cloctri11e of tl1at case (Hi11d 1 v. Henry) 
l1as proviclccl tl1c r11le of co11cl11ct aull aclj11<li-
catio11 i11 tl1is State for nearly forty )Tear'. 111 

varyi11g~ pl1ases of fact, it l1as been follo,ve(l or 
clisti11gnisl1ecl tl1e rea 1 011 of the r111P ,voulcl 
seem to ,varra11i, b11t the n11d rlyiug· 1)1tinci1)le 
of tl1e case is basecl 11 po11 tl1e r u11damp11tal 
theory of ro11tract11al la,v, that IJartics n1a~T · 
make tl1eir co11trarts to (l pe11d 111-,011 s11ch con-
clitio11s a111 co11ti11g·e11cie ' as to tl1cm ma. r se m 
st1ita1 le, ancl 11ot violati,Tr of any legal rule, 
a11d tl1at tl1ey are bi11di11g~ accordinlgly i11 a court 
of la,v. '' 

-
And also 011 page 7 46: 

''Whe11 it is rccalle(l tl1at tl1e r11le laid clo,v11 
i11 Hi11cls v. H·c11ry coutni11R as 011e of its e se11-
tial elemc11ts tl1e fact of tl1e ability of th pur-
chaser 10 co11cl11dc the bargain 11po11 tl1e term. 
of tl1e proposed contraci, it become at once 
ma11ifest t11at tl1e commissio11s of a brok:cr can-
11ot he ro11siclerecl as 0ar11ecl wl1eTe by reaso11 of 
the inability of the proposed 1Jurchaser to co11-

• 
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elude the sale by taking title to the premises, 
the entire tra11sactio11 fails, a11d 110 sale i11 fact 
takes place. ·Sucl1 was the post11re of affairs i11 
the case at bar; and if the controversy here be 
determi11able upo11 that grou11d, resulting from . 
the i11ability of the proposed p11rcl1aser to fulfill 
his co11tract, it is clifficult to perceive 11po11 what 
legal theory of liab ,ility tl1e plai11tiffs can sus-
tai11 tl1eir case.'' 

I11 fhe rece11t case of LPwis v. Morris Realty Com-
pan,y, 3 N. ,J.M. R. 393 (1925), tl1e agrcemc11t read, 
'' Said commissio11 was to be paid 111)011 delivery of 
deed.'' It is s11bmitted iJ1ai where tl1e parties to tl1e 
agreement, as i11 tl1is case, l1ave clearly sl10,v11 b}T 
their agreement that <lclivery of tl1P clecd a11cl settle-
me11t are By11011ymo11s i11 111eir transactio11 ( Ree Ar-
g11me11t V, post) tl1at this case is pec11liarlj T i11 r)oi11t. 
Tl1e Court helcl that the co11ti11gc11cy 111)011 ,Yhich 
the commission was to become pa~ya l1lc l1acl 11ever 
arrived and ref11sed to permit the real estate agent 
to retai11 l1is commission 011t of tl1e fir st l)ayment on 
a sale ,vl1ich he l1ad secured for the o,v11er. 

II. THFJ LANGUAGE USED, TO -vVIT: ''A _T 
SETTJ_jEMENT, '' JS CLEARI_j Y AN E\ rENT 
AND NOT A DESIGNATION O~-, TI11E. 

This la11g11ag'e j s to be rons ,tr11ccl most strict lv· 
ag·ai11st the plai11tiff ,vho framed it. Ii is clenr from 
the testimo11}T of 1\ir. Doe 011 l)age 23, li11es 10 to 30, 
tl1at tl1e la11g·uag'e 11scd svas co11structcd _ c-yr 1Ir. Doe 
and not b·y l\fr. Egglesto11: 

'' Q. In tl1is a~greeme11t tl1at you have pro-
duced, i11 which this clause is written: 'si/2. 

, 
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Seller agrees to pay Charles A. Doe, Realtor, 
five per centum ( 5 % ) on tl1e gross amo11nt of 
purchase price for effecti11g· tl1is sale, to be paid 
at settlement,' wl10 put in that cla11se 

A. I did. 
Q. Who conceived those terms? 
Mr. Kreps: O·bjected to. 
( Q,bjection ove,rruled.) 
Q. Did you p11t those terms in ·? 
A. Yes. 
Q. In that lang11age? 
A. Yes. 
Q. At 110 suggestion from Mr. Egglesto11 

about that~ 
A. No.'' 

And of Mr. Eggleston ., on page 34, li11es 17 to 22: 
''Q. Did you write it or did he· write it? 
A. Mr. Doe wrote it, at least he brought tl1e 

contraot to me. I didn't write it. 
Q. Did you have anything to do with the 

pl1raseology of clause 8½ 
A. I did not. I did not put it i11 tl1ere. '' 

~l,l1e g·eneral principle, of law shoulcl apply that 
1 hese ,vords m11st be, co11str11ed most strictly agai11st 
Mr. Doe, the plai11tiff, wl10 used them. 

S 'tone v. U.S. Casualty Co., 34 N. J. L. 371; 
American Lithogra ,phic Co v. Conimercial 

Caisua,lty an,d In ,sura11,,ce Co., 81 N. J. L. 
271; 

Newcomb v. Kloeblum, 77 N. j_ L. 791; 
Fl'.etch,er v. Intersta,te Chemica,l Co., 110 

Atl. 709. (Not officially reported.) 

lf the Co11rt does not find the words clear it m11st 
resolve any doubt ag·ainst the plai11tiff and in favor 

• 
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of the defenda11t on the above established rule of 
constructio11. 

Nothing~ more tl1a11 these ,vorcls are needed to 
show that the l1appe11i11g of a11 PVPnt was co11tem-
platecl a11cl 11ot the mere arri·val of a date. ~Lhe 
words ,vl1icl1 appear i11 ·ma11y of tl1e cases s11cl1 as 
''date of settleme11t,'' ''time of \ttleme11t'' are 11ot 
here used. Tl1e ,vord 1

, ''time,'' '' da t P '' or similar 
worcls ,vere 11ot a<loptecl hy these parti )s. ~rhe lan-
gl1age speaks i11 terms of a11 e\ 7cut. 1 t is if the 
parties l1ad saicl, '' at birth,'' or ''at dPa th," or ''at 
marriage,'' or ''upon If thesP eyc11ts did 
11ot l1app 11, a11 T ro11ting·e11cJr llai 1 e(l ll})Oll thPm \YOuld 
clearly fail. With all \\"Or(1s indirati11 _g· time omittecl 
from the ,vriting i11 • uit, ,ve l1ave a clear cle 1 ig11a-
tio11 of a l1appP11inp; or an ) rpnt. Tl1e evidence 
Rl10,vs that the e·ve11t dic1 not 1 appe1L The ro11ti11-
g·enrJr a11cl the rigl1t to reco\rer ba. tl1ereo11 have 
both failed. 

IJI. rr I-1 F A(~T T'I-IA '11 TI-IJ1]R.FJ IIAS BJ~11J1N 
NO SEr1111I_Jl~l\IENT GR(X\"\7S OUT 0:b 1 To FA ULT 
OF THE J)EFI 1JNDANT. 

In Ilinds V. llenry, 36 1 T_ .r. T_J. 328, 333, the lead-
ing casP, it is doclar cl that '' i11 an a tio11 or a11 ob1i-
g·a tio11 of k"ncl, the JJl )ader must a\ 781' a11tl it 
must l)e JJroven at the trial that ihP eontin ;g· \nry· on 
,vhat the debt is 1 a~vahlo haR hap1)P11ed, or that ·t 
,v as c1 e feat e cl th r on g·l 1 om 0 fa u l t o f t h P o 1-] i g· or. ' ' 

The ag·re )mcut in fl o lf cl11ra11,r1e r 'li. ft olzin, 82 N. 
J. I..1. 3°9, J)I'O\"'icl d that th ) eommi s. i 011 '' to be 
paic1 011 da~y of ; Pti1Pilll1lli". '' A ]tho11g·11 110 da3r of 
settl me11t ,vas e,.,,er reached or fi""recl, tl1e clef 11dant 
based hi decli11atio11 to enter i11to an agreement · 
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fL.---ing tl1e da)r of settleme11t '' 111)011 prete .,.ts tl1at 
co11ld have for their p11rposc 011ly tl1e defeat of tl1e 
claim i11 s11it. '' Tl1is f a11lt of tl1e def e11dant e11titled 
tl1e plai11tiff to judgme11t. 

111 Lehrhoff v. Sclt1va1·t sky (11ot offiriall} 7 re-
ported), 125 Atl. 496, tl1e agreeme11t r q11ired tl1e 
pa3rment of commissio11s '' 011 tl10 (late of closi11g 
title.'' A date ,vas fi..c---ed b11t 011 that date the ve11-
,dor capricio11sly ref11secl to co11vey. Tl1is Co11rt l1eld 
tl1at, in ·y-iew of tl1is fa11lt of the ve11dor, tl1c commi 
sio11 b•ecame d11e 011 the day set for closing title. 

Tl1e case of Ta11lor 1. Bou11,.i11cen.tri, 3 N. J. Adv. 
R. 881, can also be clisti11l~·11isl1ea bPca11se tl1e Uo11rt 
fo11nd tl1at tl1e ve11dor rcf11sccl to e..c.,.ccnte the co11-
·veya11ce to l1is J)11rcl1aser ancl ref11sc<l to appoint a 
day of settleme11t ,vhicl1 ,vas in l1is po,ver an<l l r-
came his d11ty. I11 vie,v of tl1ose defaults, tl1e Co11rt 
held that lie co11ld 11ot escape pa ·yment of th com-
missio11s. The defa111t of il1e dcfp11da11t~ i:n s11it 
( tl1e seller) ,vere tl1e reasons for tl1e fixing~ of the 
liability 011 an ag--reeme11t to 1Jay '' 011 il1e day of 
settlement.'' 111 tl1is case, it \\''ill also h 11oterl that 
'' day of'' ,vas a clear i11diratio11 of time. 

I11 the case no,v before tl1e Co11rt, t11ere i R not oul) r 
no alleg-atio11 11or proof that the conti11gcnc~v 011 
which the clebt is payable (settlemP11t) ha~· hap-
pe11ecl nor 11roof that sei 1 lernent has he 11 def ca ted 
thro11gl1 some fa11lt of tl1e (lefc11dant h11t there is 
affirmative proof that tl1e qnestio11 of fa111t ,vas tried 
·out i11 the Co11rt of Cl1a11cery 011 hill for specific prr-
f ormance by assig·11ees of the 1)11rcha~t1r anc1 a11 af-
firmative aclj11diraiion that the f a111t lQ~V ,vit11 R11cl1 
p11rcl1aser ancl NOT ,vith t]10 seller ,vl10 is t lie cl f e11--
da11t i11 this s11it. Hr is free from f anlt. I11 t11e 
cases ,vhere the Hin .ds v. Henry r11le ,vas motlified to 
permit a recovery, there was some fault sho,vn 011 
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th.0 pa rt of t}1e o,vncr and ell r ,vl10 ~vas tl1e clef en -
clant i11 t}1e 1 everal ras R. 

I\ T. ~rI-IE 1) I1J F E I) A N rr l)TT) NOTIII.l 0 
~rI-IAT ,vo ·ur-11) ()1> c 1C) lT I j 1) A1\11 < )1J TT TO .i\. 
vV AI\ 1.I£Ii ()F 111 S 1 11(J11r1 rpo . l ,J1"'(~UTI{T1J .A 
FT ATj SI1JreTT1I1J1fI1j_._:rrr ORI1"' 1\ Y COJ\I-
1iIS .IONS vVO 1LD BT£ J)UE OR PA YA.BL-E. 

I 

Th) Co11Tt of 11.Jrror.1 au<l Ay)JJ als j11 f)er1nocly v. 
Neiv ,Jersey liealties, Int. (101 . ,J. l.J. 334), (128 
Atl. 265), hacl b )fore jt a case ,vherp thP commis-
~--io11 ,vas payable '' at the i ime of JJRRsing· title.'' 
The Co11rt ass11m d that under form of co11tract 
tl1e passi11 °· of tit le ,vonld h a rondi tion pr )eclent 
to any commis 1 io11s he omiug· <1110. TherP, l1ovvev r, 
the p11r er Rei tlPcl ,vith the \7 n<1or h_ T pa~vi11g~ tl1r-
ve11dor $3,000 a .· <lamag· 1 s for brea 11 o I' co11tract 

· a11<l. m11t11al rel as s ,vere e~Tcl1an.:0 •ed. Tl1 Co11rt 
l1elcl tl1e commisHio11 ,vas l a~ya h1e b Jeans tl1e co11-
tract of Rettl mPnt su hstit11t d pa) rn1ent of damage 
to tl1e ,rendor in th tJlace of tl1e p11rcha 'e money 
stipulatccl in the co11t ract of 

In [Jaber 1. Gnldber.(J, 0:2 N ... J. Ij. :~67, tl1e ag·ree-
mPnt ,vas for a commis io11 '' to be paicl 011 elate set 
for the cle1ivery of the d0ccl.'' It \Yill he 11otecl that .. 
tl1 ''date set'' and ''tim of'' are rp11te differe11t 
a11cl \\'"itl1011t more ,von1<1 j11 tif~r cliffcr 11t rulings. 
Tnere, }10,ve er, the ,re11dor aL·o Sllecl tl1e J)t1rcha er 
for 1 reacl1 of contract and recovere 1 damages. ft 
,vas helcl that, afiPr so rloing·, the ve11dor" as bctsvce11 
l1im2 lf ancl tl1 plaintiff, 1 not 11tit1 c1 to rep11-
cliate his 1111clertaking· ,, ith the latt r for compe11sa-
tio11 for 11 gotiatin°' the v·ery co11tract ,vhich ,vas the 
basis of that suit. 
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The rights of the plaintiff ca11 be no greater than 
tl1ey were at tl1e timt\ of iJ1e comme11ceme11t of tl1is 
suit. Tit1ts v. Gu111i., .G9 N. J. L. 410; Jlelt v. S'teigler, 
69 N. J. L. 92; Ilolza ,1Jf el v. Jloboken J.llfrs. R. Co., 
92 N. J. L. 193. If at tl1at time tl1e Sl1it ,va8 1)rema-
t11rely b,rol1g·ht, it is still prema tnrPl; T bro11ght. 

Tl1ere is 110 1Jroof that at a11~y time a11~r settleme11t 
( compromise or otl1er,vise) ha ' b e11 made by the 
defe11da11t ,vitl1 tl1e pl1rcl1aser, il1at a11y judgme11t 
for damages l1a.s bee11 obtained against l1im or tl1at 
any suit has beo11 brol1ght for tl1at pnrpo 1 e, but 011 
the contrar~y a c1 crec i11 cl1ancer3T i~ i11 ovicle11ce 
sho,vi11g that the'.\ fa11lt ,vas ,vitl1 tl1e I 11rcl1n 1 er "\\7l1om 
the plai11tiff produ ,ced. 

V. THE vVRITTJ1JN :l\1E1IOR,ANDLTM IN THIS 
CASE UPON WHICH THln PL ,AINrrJ:b-,F RE -
LIES IS NO ;T BETvVEEN I-II1f AND T 1HJ£ DE-
FENDANT BUT IS C O N T A I N 1£ D IN AN 
AGRE ·EMENT BETWEEN r~rHFJ PUR .CI-IASER 
AND SELL ·ER, AND AS S1UCH l\IUST BE G'OV-
ERNED BY 'IHE IN~J1ENT OF TIIl 1J P ART11~S 
WHO ( SIGNED rrIIE AGREE!vIENT. rrr srrANDS 
ON A FOOTING DIFFERE T FR()1f A CO -
TR .ACT BETvV ,EEN THE PARTIES TO THE 
SUIT. 

Tl1ere ca11 be little do11bt as to wl1at the parties to 
tl1e agreeme11t of ~ale mca11t by tl1'.\ ,vords ''at set-
tleme11t. '' Paragraph 2 of tl1e agreement, E ./·]1ihit 
Pl, page 55, sl10,vs that it ,vas tl1e vcca.sio11 ,vl1e11 
$5,000.00 of tl1e pt1rchase price sl1011ld he l)aicl and 
the purcl1aser or his ass~g11ee sl1ol1lcl assl1me exist-
i11g~ first mortg'ages a11d the o,Y11er sl1011l<l tak:e bacl{ 
a second mortgage, all to be done at Ocean ·City 
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Tit1P au(1 rrr11st (iom1Jan~v, (Jccn11 City, New Jersey, 
and if done at all, to 1, donr on or before AugnRi 
20, 1925. 

13y tl1e first clause of thci r ag·rpcmc11t, tl1e con-
tracting · parti s ag·rce<1 that at that 1imc, tl1c eller 
Rhou](l l1a\rp f 01' C01l\1"C raneP a title fr Pc and cl ar of 

• 

·11cnmbra11cef , etc., a11cl ·houl<l conve~y· the same b}r 
,var1·ani y deed an<1 by cln n:e 4 cortai11 acljustments 
,verc to bP made. Thrrc is 110 ~vidcnrP that ihE se 
thi111 ,vhicl1 the parti(\ 1 to the ag·recm \ni cl arl.r con-
tcm1Jlatecl as '' set iJcment '' ha<l bcr11 <lon . I11 fact, 
none of tl1em were <10110. rr11e settl ment called for 
i11 1-110 ag·rcemc11t of sale 11eY r tool ... l)lacp ancl it ,vas 
that ett1cm nt, pro\ri<J )d i11 ihe lan2,·ung·e of that 
ag·reement, a concciy·ecl h~y the pariic\ thereto ,vl1ich 
,va to be the eve11t 111Jo11 ,vl1icl1 a cornmis ion ,va 
to be payable to this l)laintiff. 

That the i11terprcia tio11 as evidcnrc~d Ly tl1e con-
tractin ()' partiC's m11st g·ov rn agai1L t Cl1arl s A. 
Doe, the broker \Vl10 ,,ra, a . tranger thereto, is clear 
fi· om the ca s P of Ji ors e 1V. Co 11 ley, 8 3 N. J. L. 416, 
citecl above, ,vhere the ,vriti11g uecl 011 ,vas i11 tl1e 
ag·reemeut of sale ancl as to this tl1e Court said, 011 
pag·e 418, as -foll o,vs: 

'' rrl1e co11tract in qnc ~ tio11 ,vas enterecl into 
hy tl1P proposed b11:rer ancl seller, and tl1e plai11-
tiff ,vas 11ot a J)al't}r to it. 111 co11st11.1ing· its lan-
guag·c, therefore, ,ve have to appl 1r to it a mean-
in.f{ s11cl1 a, t11e partirs i o the contract i11tende<l 
g·i,ring· to it, and for tl1a t pur110Rc ,ve fin cl it 

· 111111ece, sa l' r to in,rok:e feRtimo1ryr or evicle11ce . 
a1i11nde tl1c ,vriting. r11heir mraning; of the 
p riocl of ronsnmmntion i.1 

• pcrific(l. a11d rlefi11e 1 
i11 tl1e contract i tscl f, and "\\"'e nre not left to con-
ject11ri110~ r gardin°· it. 11a11if tl r, a to them, 
the only parties to the contract, its consumma-

• 
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tio11 was fixed as tl1e time vvl1e11 tl1r balance of 
tl1e pl1rcl1ase-mo11ey vvoul(l be paid, a bo11cl a11(l 
mo1·tg·ag·c delivered, a11cl a de cl of co11\Te;7 a11ce 
exec11tecl a11cl deli,Terc(1 to tl1 111rcha er. After 
stati11g tl1is co11summatio11 of t11, contract tl1e 
provisio11 regardi11g plai11tiff 's compe11sa tion 

tl1e agreemc11t, a11cl mt1st be rea(1 a11cl 
co11strl1ed i11 tl1e lig·l1t of tl1e e11tire doc11ment, 
a11d tl1e tra11sactio11 i11 co11templatio11 b t,vee11 
tl1e parties, ,vhicl1 ,vas tl1e pa~si11g· of tl1e title.'' 

Tl1e eve11t co11tem1Jlatecl by tl1c co11tracti11g par-
ties 11ot l1avi11g tnke11 place, the S11pr me Co11rt l1eld 
that tl1e brok:er could 11ot reco,Ter. 

l 

VI. THE TRIAL JUl)GE SIIOUI.JD HAVE 
PERl\[ITTED TI-IE QUl~STJ:ON AT) l)R,FJSSEl) 
T() TIIE , DI~FFJ I1\ T, ''l)ID Y()U S'l1 \T 1I1J TO 

• MR .. DOE 1\NY CONDI TIO NS TI-IArr IlE, ID1I-
SELF; 11US,T FULFILL I ORDER, 'l'IIAT THIS 
AGREEMENT MIGHT BE SATISF ACTC)RY 
AND ACCEI TABLI 1J TO YOU?'' TI-Il1J COURT 
FELT IT 1IATERIAI__J TFIAT A DUTY BY TI-I]A 
PLAINTIFF TO 'rHliJ D E F E . l) A N T BE 
SHOWN IN ORDER TII.1\T IIIS ID G-l.J l~J 1 T 
MIGIIT B·E A VALID DFJF:BJNSE AND THE 
REFUS .AL TO PER1IIT TIIIS QU_BJSTIO T ·DE-
FEATED THE DEFEND A :r T'S 
.NITY TO, PRo :,iE SUCH DUTY. 

Tl1e trial Col1rt i11 cli recting tl1e vPrdict for the 
plai11iiff ref rrecl to th i lack in the )asc of a113Ttl1i11g 
to cl1arge the pla ·i11tiff ,vii11 rrs11011sihilit T for cl la;T 
in postponing· tl1e ortl r for title i11s11ra11ce from 
Ju11e 20th to Au.gust 12th, which was too late to per-
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mit the settlemer t on A ugt1st 20th. It is clear from 
th evid nc tl1at tl1e plainti ·ff clicl, l1imself, order 
th title i11sura11c a11cl. 110 1 ig11ecl the ap1)licatio11 
the ref or. 

A11 1111dertaking· 011 the part of tl1e plai11tiff a11d a 
d11t~ ,vhicl1 11 a~s11med to the def e11da11t, ,vot1lcl hav ... e 
b e11 IJI' i~ent i 11 i he caf if tl1 Con rt 11a<l pormi tt e(l 
tl1e clefenda11i io a11HvV r il1 above q11 81io11. ]f l\Ir. 
Doe 1111clcrtoolr to fulfill anv co11diiio11~ or ass11med 

• 
a1Jy dt1t. r to ihe clcfe11cla11t, tl1 y become material 
u11der the def c11ses third anc1 f ourtl1 i11 tl1e s11p1)le-
mentnr~y a11s,vcr ancl tl1cy ~1houlcl ha, Te hee11 11arratecl 
a a part of the material a11cl competent testimony 
i11 tl10 tlof enda11i 's casP. 

This ,vas a11 issue affirmatively raiscc14 It ,va~ a11 • 
is~ 11 to ,vl1ich the r)lai.11tiff had fil (l a re11ly a11d it 
,,/as thcrPfore framed b r t l1c pleadings and provable 
h tcstimo11y, of ,vl1irl1 the cxcluclccl ,vould 
l1aYe h n dir ct evidPncc. 

TVallacP 1_,. Krnnelly , 47 N. ,J. I~. 2--1-~. Helcl tl1at 
facts nece sarJ r to be kno,v11, to explai11 or i11tro-
l 11 c a fact i 11 is l 1 c or rel v a 11 t, ma. h 8 a ] mitt e -·1 

in eviclenre. rr11is snit ,vaR for re11t u11der a ,vri tten 
lea ~·c, hut a11 ·isP.11e ,va~ framecl and joi11ed h_r tl1 
(1 fcin<lant that t11e ale fnr11ishcd hy the plaintiff ,vas 
11ot g·oo<l ale. There , as a cla11 e i11 tl1e lease to the 
effect that 110 ale s110111<1 he sold hy tl1c te11a11t 011 the 
l)l' emisrs e .. Trept that manu faci urecl an(111ol1p;l1t from 
tl1c la11cllor l, "\,,Tallace. The Court ai(1 tl1at f11r-
11 i 11 in g' ha 1 a 1 e ,v on 1 cl not d cf eat i 11 e 1 a~· , l n t t 11 e 
clispute about tl1 q11alit. of tl1c alP ,vas i11 is 11e a111 
th Co11rt }10ld that tl1iR evidence ,vas JJroperly ad-
mitte<l. Quoting· Steve1L 'Dig·e t of the l.ia,v of Evi-
aenc , Part 1, cl1. 2, art. 8, fo1lo,vs: 

''Facts 1 ec0~1 ~·ary to be 1(110,v11 to e '"J)lain or 
intro(111ce a fact in issue or r 1 va11t facts, or 

,. , 
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which support or reb ,t1t a11 i11ference sug·gested 
by a fact i11 iss11e or releva11t fact are relevant 
in so far as tl1ey are 11ecessary for tl1ese pur- · 
po-ses, res1Jectively. '' 

Potts v. Clark, 20 N. J. L. 536, held that a J11dige 
at the Circ11it ca1111ot excl11cle the evidence of i11jt1ry 
although not actio11able if tl1e parties have take11 
issue upon it. 

Evidence is material wl1icl1 to11ches upo11 the 
issues the parties had made by ' the 1i r pleadi11g·s. 
This is elementa.ry. 

In tl1e case before the Co11rt the trial Co11rt a11d 
the S11preme Co11rt overlooked an issuP, framed by 
the pleadin ,gs, a,s to ivhether if the plai1il'iff had 
ea,rried his comrnission .. he had not th.ereafter lost 1:t 
by his OW'n 11iegligen1ce a11id f ailitre to carry oitt co1i,-
d1:t}•on,s iohich he it1idertook iuith the defe111,:da,11i to 
fulfill in, the rna.tter of a, S[Jeed'y application for title '. 
in 1surance. Evide11ce is admitted i11 the case (page 
48, line 7, to 1Jag·e 49, line :25) a11cl Exhibit D 2 ( 1Jag·es 
60-62) to the effect that the plai11tiff himself made 
the application for the title i11sura11ce b11t not u11til 
Aug·ust 12tl1. Tl1e 1Jurcl1asers of the 11ro1Jerty did 11ot 
make a1JIJlicatio11. He had from J1111e 20tl1 a11d s11ch 
applicatio11 allowecl h11t eig'11t da) rs to the tiile com-
pany. Tihe evide11ce sho,vs that it ,vas impossible to 
g'et 011t a searcl1 i11 that limited perio<l of time. SeE~ 
also testimo11y of the def e11da11t ( 11ag·e :-32, l111es 10-
13), in wl1icl1 l1e told tl1e 11lai11tiff, J\1r. Doe: ''I de-
clined the offer as JJrese11tecl a11d told him tl1at the 
on.l~y thing· that ,vo11ld i11d11ce 1ne to sell \vo1il<l he a 
q11ick: settlcme11t at a· rasl1 sale.'' 

Immediately after tl1is testimo11y after a discus-
sion a11d a stateme11t by the trial Con rt ( page :23, 
line 22) that su ,ch testimony would be material if 
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tl1e purpose of the d £e11clant ,vas '' directed toward 
tl1e fact that tl1e f ail11re to make settlement wa s tho 
fault of the ag·e11t,'' the c1u 1 tio11 ,vas propounded 
and the pul]JO e of it u11der tl1e def e11cla11t 's third 
a11d f ourtl1 cl fe11so ,vas made cl _}ar. 

A11 a11 to tl1e questio11 mig·l1t well be i11 effect, 
tl1at he, J)o(l, hacl n1HlPrtako11 to make a11 early ap1)li-
catiou for titlP ins11ra11cp a11cl wo11lcl p11sl1 alo11g· 
r.apidly uch a1)1)lica tio11 to a prompt settlome11t. 
This ,vo11ld. have ostaLlishccl tho cl11ty ,vhicl1 the trial 
Co11rt searcl1ed for in the cvide11cr. b11t ,vhich it in 
effect preve11tod by overruli11g this material q11es-
tio11. 

Tl1e trial Co11rt i11dicatecl that it con idered tl1i1 
question as material i11 ·vic,v of tl10 defc11da11t 's tl1ircl 
a11(l fourth dPf e11ses after some arg,ume11t, as ap-
J) a rs from th c Sf a 1 o of 1 b o C\1 s e on 11a g'e 3 3, ,~? 11 ere 
t11e f c,llo,Yiug· colloq11y took 11lace surron11cling tl10 
qu ·tion i11 issue: 

''~fr. I-Inrl,.er: If tl1e s 11 r a})lJri ed Doe 
that 1)oo had some oblig ·atio11 i11 tl1is settlem 11t 
'l11d l)o o didn 'i )erform the1·e oblig·atio111' , tl1at 
c rtai11ly ha ~ a hea ·i11g· 011 tl1e r }lationshiJJ he-
t,vee11 tho t ,vo 1Jartie '. 

Tl10 c~ol1rt: I11 otl1er ,vorcls, your te timony· 
is dirorie(1 to,vard tl10 fact tl1at tho failure to 
make settlemo11t was tl10 fault of tl1e ag·ent-is 
tl1at your po itio11 

l\fr. Harker: Exactly. 
Tl10 Court: It wol1ld he material for tl1at 

p11rpo e. . 
Mr. KrepR: Tl1c objectio11 ,va as to ,vhat 

Eg~glesto11 , ·aicl to Do l1e ,va11ted for the sale 
of the J)roperty. 

The Court: I ,vill su 1 tai11 the o hjection so 
far. 



, 

22 Brief of Def eridarit-Appellant 

By Mr. Hark~er: 
Q. Diel 0ll state 1o tir. Doe any co11ditions 

tl1at he l1ims 11' m11st f11lfill i11 ortler tl1at tl1is 
agreeme11t ,Youlcl he satisfactory a11cl accepta~ 
ble to yol1 ll? 

1Y1r. I(reps: Objected to 011 tl1 gro11nd that 
the contract peaks for i1 self; a11(1 that t11is i8 a 
comJ)let co11tract. If tl1c~ r 11ad a11~y otl1cr agree-
me11t it sl1011lcl a1JJ)ear i11 ,vriting. 

1\fr. Harlrer: The objPc1io11 is not a(l(lresscd 
to the form of tl1e qt1estion I I)t1t. 

Tl1e Court: Tl10 ohjrction is s11 1tai11ecl. 
(E-"ycc1Jtio11 to clef encla11i 11oted.) '' 

After s11cl1 e ... y1Jre , sio11 tl1e c~ol1rt s11stai11ed tl1e 
plai11tiff \ objection. rr11c I ur1)ose of the questio11 
wa, macle clear, tl1cre ,ras no objectjo11 to it i11 form, 
tl1e trial Co11rt i11timate(l its 1nateririljty n11d ·?et it 
was 11ot permittecl a11d tl1e re~'nlt ,va~' a lael"" of '-

timo11~ as to dnt)T, r or ,\Tl1icl1 lacl< tl1e C~ourt r f11sc<l 
to leave to tl1 ° j11ry the c1 f e11se of 11ef1ect by tl1c 
plaintiff i11 the a J)plica t i.011 for tit le inH11rancc an<l 
tl1e q11estio11 of ,vhc l1Pr tl1is ,vas not i 110 reason for 
tl1e fail11re of ettlcmc11t. Tl1at tl1is (licl material 
harm to the def ncla11t 11ee(l hardly l1c argued. It 
res11lt d i11 tl1e co1la11se of il1c scco11clary lefensc. 

Tl10 evide11ce ofTrrccl and c .. '"cln(1t)(1 in 110 ,vay camP 
1111cler ihe oral evi<1ouee rule h enn~c thor) ,\ as no · 
,vrittc11 contract hci,vecn 111 ") 1.>arti ")k to il i~ . nit. 
Tl1erc ,vas am mora11clum ,vrittP11 into tl1P co11tract 
betsve 11 tl10 clefE~ndant, c111tl 1Jur-
cl1asers. ·r:J~hat cla11sP i11 tl1e co11trari of sale, o 
,v11ich })lai1rliff Dor noi n l)artr, can11ot ri sc to 
tl1e clig11ity of a com11le1tc agrecme11t e,.n<l is hnt a 
memora11c1um inserted l>y a Rtrn1 g r, l\f r. ·ooe, i11 a 
contract to ,vhicl1 lie is 1101 a 1Jarty, for tl1c pl1rposes 

• 
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of l)ringing· any transaction rcgarcling· l1is commis-
sio11 oui ol' 1-hc of the Riatutr of Frauds. 
Th) most ihai it iR, i a momora11du1n, and it does 
11ot prct(~ncl to h a11 ag·rpemcnt. Th pla111tiff ron-
fu.~cs iho co11tract bol"\YtPn thP dof cuclant ancl his 
purcl1a, 1 r ancl t110 momoraudum bei,Yeen tl1e de-
fenda11t and tl1e plaintiff. Being 011ly a momorau-
dum, it i. not co11clu.·ive as the ,vl1ole of tl1e 11ncler-
standi11g--ancl n.n·rcPn1P11t bci,voon parti to this suit 
and it alRo comes l1ndcr ih limitatio11s of constr11c-
tio11 sug'gcstccl in arg11mP11t V. nnte flncl 11ndor t11e 
case ol' ~I orse 1'. Con-nolly, 86 N. ,J. I_j. 416. 

See (1ohe1i v. Collen., 5 .. J. A(l .... ReyL 1313, ,-vhere 
it ,vas ~110,Yn l>"~Y oral te~d imon~r that an ag-reome11t 
for thP ale of a picrP of Janel \Yas 11ot to go i11to 
effect if il1cro 1l1ou1d 1,e· a rcco11riliatio11 bet,vee11 the 
def e11cla.n t a11cl l1i s chil<l rcn. 

Vice-Chancellor Ijc,viR on J)age 1315: 
"The e Ticl 1nrc satiRfles me ihr t 110 cl ed ,Yas 

to h gi-ve11 i11 caRe i 11e clef enda11t clicl l ecome 
reco11cil0cl \Yith l1is chilclre11 before tl1e elate 0t 
for tl1e de1i,rer . .,. of t11) c1 eel, a11cl T allo,vecl parol 
te~ 1 imon. r to bo p11t i11 evicle11 (~ to e ta blisl1 
tl1at fart. . 

Tl1ere is no cloul1t that parol Ticlrnc is ad-
misRil le 10 :hoy th nee of some ro11ti11-
~(Cl1 >T or rondi ti 011 aff ctinp; thP O1J0ra ti on a11d 
e ff c ct of a ,vr i tt r 11 contract. 2 2 Corp. J l1 r. 1148, 
Sectio11 1540; 0 'Brien v. PaterR011 Bre, ... i11g· a11 l 
1'L: 1ting· Co., 69 N. ,J. Eq. 131 ; Oal Riclge Co. v. 
J 01111 Toole, 8:2 j_ • ,J. Eq. 541. '' 

See also A.n1erir·a11 l)hotopla.zJers Co. 1./. Jlarriet 
}.411nrse111ent (\J., 3 N. tJ. R. 558. 

I11 011 r case t lie 011 ting·e111 ~Y ,Ya~ the f ulfillme11 t lYY • • 
Doe of a cll1t~y he ha l as t1med to Eg·gle to11 a11d the 
full extent of that duty should have been heard. 



• 

24: Brief of Def ertda1it-Appellant 

VII. TI-IE NFJGT.1IGEN1CI-D OF rrHFJ PI.1AIN-
TlFF, AS BR()lr ~J]l, l.1O1S'rl~ ] 1 ()R, lfIM A RID-
COVERY 0~7 TII]1J (;(}l\f 1\1ISS I ON vVHl CH HE 
lVIIGHrr HAVE lDJ\RNFJl) ANJ) FJNrI1I'11J_jl1~D rrHE 
DEF :ENDANT TO BINDING -INS'l 1 RlTC~rIONS 
O·R R,AlSED A QU~~STION FOl{, THE ,J1JRY. 

That tl1 brolzer h~y his o,Y11 fa11lt mn T lose the . ._ 

rig·l1t to recover a commissio11 ,,Tl1icl1 11e ]1as rom-
l)leteJy · 0.nr11 cl is r1< ·1r from t 10 l rinrirlal of 1:i,v 
statecl i11 4 R11li11g Case Ija v, R r1 ion 50, 1Jage :->10, · 
where tl1e g·011eral right of 111e hrol ... er is plaa d 
1111cler tl1e ]imitatio11 ,v111rl1 is qnotrcl i11 itali s for 
tl1e p11rpose of empl1asis. 

4 R. C. L. 310: 
''The a1rll1orii'ie. 1 aro practically 1111animo11s 

in holcli11g tl1at unlrss tl1e bro].,.er an'cl }1is em-
plo3T e l1a·ve e"'"T11ressl·.Y ,,tiJ)111atPc1 1o the con-
trary, the broker is e11tit]ecl to l1is compen, ation 
11po11 tl1e completio11 of t11e 11egoi iai ions he 
llllc1P.r1-ool~ irl'Pf·q . e1 i, re cf 1l1c)th ,r O · 1101" tbe 
co11tract 110gotiat0cl is ever actna11:T co11snm-
mt t ~d, so 10110 as tl1e f'aillfre fn torr,11 it throlf(Jh 
to a successf1tl cornpletion 1is not duP to an:71 
fa ~ult of the broker.'' 44 I_j. R. A. 606 and note~. 

Tl1is exact 1a11g11age ,vitl1 the sig·nifica11t limita-
tio11 is q11ote(l i11 the ca, 1 e of KliJ)per t\ ;'/clllosslJer[J, 
96 N. J. l-1 .. 397~ h}T J11 tice lvii11turn .. 01 }Jag 401. 

The f ail11re to co11s11mmate a ~ale m11 .. t 11ot Le cl11e 
to a11y f a11lt of the lJroker, a11cl fa11lt of tl1e bro1{er 
will lose for him his commissio11. 

Gibson v. G1ray (Tex. Civ. App.), 43 S. W. 
922· ' . 

Co1ikli11.(f v. l(rakauer, 70 Te., . 735; 
Va ,uthier v. TV est, 45 1\1in11. 192; 
Vinton } v. Baldivirt ,, 88 I11d. 104; 
Yoder v. White, 75 Mo. App. 155 . 
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Tl1e evicle11 e i11 th · ·e is am .ple to s110,v negli-
0· 11ce of the plai11tiff. It is fully r \""ie,ve9-011 page 
-1 of this ar bum i11 t a11d is 011 11ag s 48, li11es 7 to 
49, li11 .... 5-1~:,. hi hi 1 D2 ( }Jag·es G0-62), a 11d tl1rol1g·l1-
ou t tl1e i, ~timon T of the vitne~·s frorn the title com-• 
pany. Tl1ik· ,Ya~· a11 \ 'l1e ,vl1icl1 sl1011lcl have been 
1 ft to the jury, si11r . it ,va · raist~rl by ihr pleadi11gs 
or l1ol1lcl l1a Ve b( e11 rea ·011 for tl1e Co11rt gra11ti11g 
defe11daut 's rnotio11 Ior non-~·l1it or for bi11cli11g i11-
str11ctio11s. It shol1ld l1erc r sult i11 a reversal or 
a enire de no ,ro if tl1e prior are not 11ffi-
cie11 t. 

If tl1is Co11rt do s 11ot ro11 ider tl1 languag·e of 
the ,Yriti11g aH of tl1c co11tro·versy ancl l1e 
de fen 1ant ( ntitlccl to motio11 for a 110 1-1l1it or 
to jucl1gme11t 111 his fa ror 011 the~·e a11cl tl1) furtl1cr 
grOlllld of the l)l'OVPll 11 gligc11rc O L tl1e l)lai 11tiff, 0 

that a reversal be macle b. tl1ik Col1rt, thc11 011 tl1e 
error ~Pt f ortl1 in grol1ncls for a11p0al to tl1e S11-
prPme Co11rt 7 a11cl 8, ancl to tl1is Cot1rt 4 an(l 5, tl1e 
def e11da11t a. l.. for a renir de 1iovo or otl1er appro-
IJria tr rolie f. 

CONCLUSIONS. 

It is t1bmittecl tl1at tl1e la11°·uag·e ll ed i11 the ,vrit 
ing, -to ,vi t, ''at sctilem )11 t, '' is st1fficie11 t to cl earl. r 

tho ::1<.lo1)tio11 of a11 event a11cl a co11ti11ge11cy 
ll})0n ,vhicl1 J)a~yment to plaintiff ,va. ma<le to cl -
l) ~ncl, so that thi.· p1ai11tiff ,vas not entjt1 cl to re-
cover, ~ucl1. co11ti11go11c. not l1avi11g hap,pe11e 1. 
Therefore the Cot1rt err( <1 in not c11teri11g a 11011-
. 11 j t a 2; a i n R 1 th 1 l l n i 1 i. i ff or < l i rec ti 11 g· a v ( rd i ct for 
tl1e cl f e11clant, a11cl the ,j1td0 ·me11t of the Co11rt helo,v 

• 
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should be reversed. I11 an ·v e·vc11t a 1Jr11ire de 1iovo 
sl1onlLl be a,vard c1 hernu ~·e of the P~Tclnsio11 of mate-
rial evicle11ce. 

Res1)cctfl11ly submitted, 
,JOIIN D. lcl\IULI_jIN, 

.J._{ t t n r nc y f o r .11 JJ lJ ell an t. 

" 
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Court of Errors and Appeals 
CHARLE A. D0E 1 
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vs. 
CH RLE F. EGGLE TO J 

Defendant-Appellant. 

Action at Law. 

BRIEF OF PLAINTIFF-RESPONDENT. 

PPEAL FROM NEW JERSEY SUPREME 
COURT. 

This action wa brought in · the Cape May County 
Court of Common Plea by Charle A. Doe, a real estate 
broker, of Ocean City, ew Jersey, to recover a com-
n1i sion from the defendant, Charle F. Egg le ton, for 
service in ellino- a certain piece of real e tate, a is et 
forth i11 tl1e State of Ca e. 

We think that the fact ha e been correctly tated in 
the appellant' brief. 

1. The brok r~ commi ion was not made contin-
gent upon the actual tran fer of title. 

It is admitted that final settlement for the ale of the 
real e tate in thi action wa never con urnmated, but \\Te 

argue that th .re wa nothing in the agreen1ent that made 
the payn1 nt of the con1n1i io11 contino-ent upon the 
tran fer of title or the complete con umn1ation of the 
ale of aid property. The ao-reement or memorandum 

on which the plaintiff 1 r uo-ht hi uit read as f ollo,v : 
"8,½. Seller agree to pay Charle A. Doe, Realtor, 
five per cent. ( S % ) on th gro amount of purcha e 



2 

price for effecting this sale to be paid at settlement." 
It is admitted that the clause was incorporated in an 
agreement of sale between the appellant, Charles F. 
Eggleston, and Wagner & Hodgkins, who were the 
purchasers named in said agreement, and that the said 
agreement was properly signed by the appellant. 

It is our opinion that the stated case comes clearly 
within the facts of those in M ahlenbrock v. Stone hall 
Realty C o.J decided by the Court of Errors and Appeals 
on October 17th, 1927, and recorded in Volume 5, at 
page 1464 of the New Jersey Advance Reports. In that 
case the broker's commission was provided for in the 
contract of sale. The clause in the contract was "Harry 
Mahlenbrock ( the plaintiff) was the agent who consum-
mated this sale and that there is due him a commission 
of $1,750, payable at the conveyance of the premises." 
The Court there held that the broker's commission was 
not made contingent on the actual transfer of title, and 
cited Haver v. Goldberg, 92 New Jersey Law 368; 
Dickinson v. Walters, 100 New Jersey Law 62, and 
)ther cases. 

It will be noted that the contract on which suit was 
brought in the Mahlenbrock case was a clause incorpo-
rated in the agreement of sale between the defendant and 
the purchaser procured by the plaintiff. It will further 
be noted that the contract did not state that the commis-
sion was payable at the time of conveyance of the prem-
ises, but at the conveyance. 

We submit that there is no difference in meaning be-
tween "at the conveyance of the premises," and "at set-
tlement.'' 

2. A real estate broker earns his commission when he 
procures on the seller's terms, either as originally pro-
pounded, or as settled by agreement between the seller 
and buyer. 

We think that the above statement of law is well 
established in this State and has been many times thus 
quoted, Dickinson v. Walters, 100 New Jersey Law 62; 
Clark v. Griffin, 95 New Jersey Law 508; Steinberg v. 
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MindlinJ 96 New Jersey Law 206; Klipper v. Schloss-
berg, 96 New Jersey Law 397. 

In the case of Feist v. JerolamonJ 81 New Jersey Law 
437, the Court held "there was nothing further for the 
plaintiff to do after having brought the parties together." 

3. In order to absolve a party from the payment of a 
commission, it must correctly appear by the contract 
with his broker that the payment of commissions was 
made contingent upon the actual transfer of title. 

Dickinson v. Walters) 100 New Jersey Law 62. 
Mahlenbrock v. Stonehall Realty Co.J 5 N. J. 

Adv. R. 1464. 
4. There was no duty on the part of the broker to do 

anything further than bring the parties together, and 
have a proper agreement of sale duly executed, and when 
he had done this, his commission was earned. 

Any conditions that the broker should have fulfilled 
in order to have earned his commission, other than the 
bringing of the parties together ( if any such conditions 
existed), should have been set out in the written agree-
ment signed by the defendant, in which he agreed to pay 
the commission, and having reduced the terms of the 
commis ion agreement to writing, any oral testimony as 
to other conditions which may have existed, was prop-
erly excluded by the trial Judge. 

CONCLUSION. 
In view of the fact that there i nothing in the stated 

cau e to show that the settlement between Eggleston and 
Wagner & Hodgkins was not consummated because of 
the fa ult of the broker, and the further consideration 
of the case above cited, we submit that the ruling of the 
trial Court was correct and that this appeal should be 
di mi sed. 

Respectfully submitted, 

F. STANLEY KREPSJ 
Of Counsel. 

KREPS & BELL, 
Solicitors of Plaintiff-Respondent. 
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