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BRIEF OF APPELLANTS.

William P. Turnure died on the 30tli of A ugust, 1880,
leaving a will dated February 20,1873. On the oth of
August, 1850, Julia Hard and John L. Turnure filed
their caveat against the admission of the will to probate.
The testimony o£ the subscribing witnesses was taken on
the 25th of September and the 2d of October, 1880.
They testified that the will was properly drawn and exe-
cuted. (See pages 3 to 25 of Case.) There was nothing
in the testimony of these witnesses—nothing in the ac-
count they gave of the execution of the will—to create a
suspicion of unsound mind or memory, or of undue influ-
ence. The scrivener who drew the will testified that
testator was “ a man of good sense, knew what he was
talking about and expressed himself well ” (page 21), and
that he “seemed to have good memory and ready of
speech.” At this point the caveators should have stopped,
unless they were prepared to prove a lack of capacity on
the part of the testator, or that his wife or some other
person exercised undue influence over him in the matter
of the execution of his will. They elected to proceed,
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and by the introduction, of irrelevant .testimony pre-
vented the probate of the. will until the 10 th day of Sep-
tember, 1881. There are two points I desire to make as
to the: testimony taken..;F'irst, Il ¥gyq is not aword from
any witness upon which the caveators eould have founded
a reasonable doubt of the mental capacity of the testa-
tor— their father.

Second.— There is not a line of testimony which shows
that the caveators ever ascertained * fact upon which they
could base a reasonable suspicion that the testator was
ever influenced—in the matter of making his will or any
other matter— by a will other than his own. He was a
singularly self-willed man, and the witness who trans-
acted with testator the business from which he derived
all the money he possessed at the time of his death,
testifies that when he had this transaction he formed the
“not a
man to be ruled.” (Pages 192-3.) Referring to the
witnesses produced by caveators in their order,, we find
that they give strong testimony in favor of the will and
against the propositions of undue influence.

idea that testator was “a staunch man,” and

John 1. Turnure, caveator, as to capacity:

Page 30.— Thought testator was competent to act as
executor of a will in which witness was interested.
Never asked him about it afterward.

Pages 39, 75, 76, 77.— Thought testator competent to
manage his own business and safely invest $77,000. This,
was seven years after he concluded that testator’s mind
was failing— a conclusion reached because testator asked
twice in one day the same question concerning ahorse
which had been used in family several years.

As to undue influence :

Page 77.—W ife of testator answered questions for him
in reply to witness, None of them important enough for
witness to remember.
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Page 78-9.—Wife of testator rubbed his head with a
liquid to cure his headache. Witness generously acquits
her of any intention tokill. m

Pages 80,81.— Witness gave testator sound advice con-
cerning the payment of three notes, and testator followed
the advice. Therefore, he was dicapable of being per-
suaded.”

Page 91.— Testator told witness, “ You don’t care any-
thing for me.” There is an attempt to credit this senti-
ment to Ellen, but it seems a natural remark from an aged
father, whose*loving son could not find time to travel half
an hour to visit his father more thau once in every two
or three years.

John Turnure.— This witness is a very old man, whom
it is charity to credit with ignorance of the meaning of
the irrelevant and impertinent testimony which he was
called to give by the caveators, who are willing to slander
their father’s memory— willing to pollute his grave, will-
ing to do anything to obtain money and injure Ellen
Turnure.

Julia Hard, caveator:

Page 121.— This witness called to see her father five
or six times during the last ten years of his life. Testator
does not seem to have considered this daughter worthy of
his greatest love.

Page TO7.—Witness thought her brother Harvey had
been treated too well, and forced her father to sign a
promise to give her $25,000.

Pages 135-6.— Witness has frequently stated that she
refrained from visiting her father because she could not
“ get any satisfaction from him.” She desired to tell him
some things which she was prevented from telling him
by the presence of his wife. When she met him alone
she told him what she wanted— a note for $25,000.

Page 143.—Witness thinks her father was all right, if
let alone. He was a long distance from Ellen Turnure
when he made this will, and his directions to the s:rivener
were given in the most deliberate manner.
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Milton Turnure, son of caveator :

This young man is a “ practicing physician.” He has
read several works on mental disorders, and thinks he
once had a case.

Page 154.—Witness is quite positive that testator’s
mind was failing in 1871 and 1873, because he looked
“at his wife in her face.” Had he-shaken hands with
her, it is reasonable to suppose that this “ practicing phy-
sician” would have signed a certificate that testator was
a raving madman.

Page 157.— Witness believes that eyes have a decided
influence over people. He is young and unmarried. El-
len Turnure’s eyes were not present when testator made
his will, and the testimony does not show that he carried
her photograph.

Melvin T. Hard, son of caveator:

Page 171.—This witness concluded that his grand-
father looked stupid in 1871, and didn’t call to see him
afterward.

Jane E. Barker: ,

Page 173.— Saw testator in 1865; never saw Ellen
Turnure, but concluded that testator was a social wreck
because she heard something from a servant girl. It
would be interesting to learn why the residuary legatees
should pay for the taking of Mrs. Barker’s testimony.

Thomas B. Wilson, thefirst disinterested witness pro-
duced by caveators :

Page 185.— Talked with testator about investing his
money and received sensible replies.

Page 187.— Testator wrote his own receipts for interest
money. This was in 1874, 1875-6.

Page 188.— Closed a transaction with testator for $77,-
ooo worth of New York property in half-an-hour.



Page 189-90.— Testator’s bearing toward his wife was
very kindly and she reciprocated.

Page 191.—“1 thought she was doing everything she
could to make him happy.”

Page-, 196.— Testator was alone when he sold his New
York property. This was several years after his marriage
with Ellen, and less than a year prior to the date of the.
will. . [ I/ o

James 71. McDowell, M. D., who attended testator in
his last illness: "

Page 200.— Testator’s: mind must have been vigorous
and keen three years before his death.

Page 205.— His wife was “ one of the most careful and
considerate nurses I ever saw.”

A . M. Schalkhausser:

Page 206.— Never liked Mrs. Turnure.

Page 208-9.— Testator seemed feeble during the last
two years of his life; but was “ always going very nice ”
before that time.

John B, Brill:

Thinks testator was childish during the last two or three
years of his life. That testator talked to this witness,
who is a barber, is the only well defined fact adduced in
support of the claim of mental incapacity.

Margaret EL. Turnure:

Did not see testator within several years before or after
the execution; saw him once during the last fourteen
years of his life, when she called to borrow money and
failed to get it. Says that Ellen refused to let testator
advance the money. Met him in the street, and he told
her that he could not get any money; that Ellen had
control of it. As testator always kept his money with a
safe deposit company, where it was found after his death"



and brought into court, it is evident that he did not
ca’e about assisting those who called to see him only
when they desired to borrow.

Now, in the light of this evidence, what “ reasonable
cause” had the caveators fdr contesting this will | All
the witnesses were accessible—six of the ten produced
were closely related, and undoubtedly knew what each
other would testify to. Neither of the caveators was
aware of a single fact to establish undue influence or lack
of mental capacity. They had neglected their father be-
cause he had married contrary to their wishes; their
neglect was balanced by the kindness of Ellen Turnure.
At the time the will was drawn, each of the caveators
was well to do; and there is nothing on the face of the
will showing that testator made an unjust division of his
property. John L. Turnure, caveator, discloses the ani-
mus of the contest on page 93; he says: fWe have not
got all the money— that is what we are after—we have
not got half of it; that is what we are fighting this thing
for, and we will fight it to the bitter end.” To the party
who desires to “ fight” a will “to the bitter end,” the
Courts of New dJersey are open; but he should be forced
to pay the cost of that “fight,” if it proves a losing one.

The injustice of another rule cannot be better illustrated
than by the case of James II. Turnure, one of the appel-
lants here.. He was evidently a favorite son, but there is
hot a word of testimony to show that he ever spoke to his
father about making a will. The costs and counsel fees
in this litigation amount to over four thousand dollars.
Of this, James H. Turnure is Called upon to pay two
thousand. Could anything be more unjust? Could a
more cordial invitation be extended to disappointed heirs:
to enter upon costly and outrageous litigation through
which the estates of their more fortunate relatives may
be frittered away % After the examination of the sub-
scribing witnesses the caveators should have withdrawn
their caveat if they desired the costs to be paid from the
estate. The Ordinary says (page 231): “ As to his capac-
ity it appears clearly, not only from the testimony of the
two of the testamentary witnesses who were examined,



but otherwise?, that lie was entirely competent to make a
testamentary disposition of liis estate.” Again [page 232),.
j/hfor if there any proof of undue influence.” Under
section 1:77 of An Act respecting .Orphans’ Courts,
&c.” (Rev., p. 791): “If probate be granted, the Court shall
order the party or parties contesting such.will or codicil
to pay the costs and expenses qf the litigation, unless it
appear to the Court that the person or persons contesting
such will had reasonable cause for contesting the validity
of the same.” The caveators contested upon the grounds
of undue influence and incapacity. If from the testi-
mony of their own witnesses the capacity of testator is
clearly established, and if they were unable to produce
any proof of undue influence, where are we to look for
the “ reasonable ground ” which the Court must adjudge
to exist before ordering costs and expenses from the
estate. . HEA -

It is only under special circumstances that the Court
directs costs to be paid out of the testator’s estate. In
this case the party might earlier have judged that he
ought not to have proceeded.

Dean vs. Russell, 3 Phillimore, 334, In the present case
the caveators refused to cease their attack, even after the
decision of the Orphans’ Court and after they had been
afforded several months to consider the weight of their
testimony. A party pleading undue influence is liable
for costs, Harrington vs. Bower, 1 Eng. Law Reports,
(P..& 1).) 264. Where an attesting witness informed
the contestant that the testator had not approved the will,
costs were refused out of the estate, although the Court
ruled that there was reasonable ground of contest. 7Tib-
beit vs. Tibbett, 1 Eng. L. R. (P. & D.) 54. In Bone vs.
Whittle, 1 Eng. L. R. (P. & D.) 249, the Court says:
“ If the plaintiff had contented herself with hearing what
the witnesses had to say, and extracted by cross-examina-
tion the true account of the execution of the codicil she
would not be condemned in costs.” In Goodaore vs.
Smith, ibid. 359, a good illustration is found of the merits
which should exist to entitle a contestant to costs. In
Nichols vs. Binns, 1 Swabey & Tristram’s P. C., 239,
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costs were refused because the contestants went further
than proving in solemn form. In that ease the testator
madé his, will in.'November, 1851, while an inmate of a
lunatic asylum where he died. Sir C. Creswell said, in
that case, “ If an executor or an heir-at-law enter into a
contest at common law as to the validity of a will, they
do so at the risk not only of not receiving, but of
paying costs. The courts of common law have no
power to give costs out of the estate. But, by
the practice of the Ecclesiastical Courts, where
there was a fair case for inquiry the next of kin
might call on the executive to prove the will in solemn
form and, generally speaking, at the expense of the es-
tate. This, I understand, has gone so far that they had a
right to insist upon certain witnesses being called to give
them an opportunity of examining them. I am not in-
clined to enlarge this rule. In Onslow vs. Gannon, -
Sw. & Tr., 135, the Court, the question being as to the
residence of the testator, refuged costs, because the de-
fendants had raised questions of fact which were likely
to put the plaintiff to great expense. The Court inti-
mated that costs would have been allowed if the defendants
had confined themselves to questions of law. In ;Sum-
merell vs. Clements, 3 Sw. & Tr., 37, it was held that if
parties choose to raise issues of undue influence and fraud
and fail to prove them, they should be condemned in
costs. In Mitchell vs. Gard, 3 Sw. & Tr., 270 (1863),
it is forcibly said : “It is of high public importance that
doubtful wills should not pass easily into proof bv reason
of the cost of opposing them. It is of equal importance
that parties should not be tempted into useless litigation
by the knowledge that their costs will be defrayed by
others.” In this case costs were allowed out of the estate
because of fraud on the part of the principal legatee, who
drew the will. In Williams vs. Henry, ét ais., 3 Sw. &
Tr., 472, Sir James Wilde says : “ By the rule which I
have laid down for my own guidance it is necessary to
show, supposing the testator had in no way justified the
litigation by his own act, some misconduct on the part
of those out of whose pockets costs would come if paid
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out of the estate.” In view of the fact that jthe propo-
nents of the will did not offer other subscribing wit-
nesses ; that the testimony of the caveators was from such,
persons that the caveators must have been aware of what
it would be, the case of Davies vs. Gregory, 3 Law;
Reports (P. & D.) 28, is well in point. It is there said :
“ Where the facts show that neither the testator nor the
persons interested in the residue have been to blame, but
where the opponents of the will have been led reasonably
to the bonafide belief to that there "was good ground for
impeaching the will, there will be no order as to costs. Of
course the opponents must have taken all proper steps to
inform themselves as to the facts of the case, but if, hav-
ing done so, they bona fide believe in the existence of a
state of things which if it did exist would justify litiga-
tion, then, although no blame should attach to the testator
or to the executors and persons interested in the residue,
each party must bear his own costs.” In Ireland vs. Ren-
dall, 1 L. R. (P. & D.), 194, it was held; There was no.
reasonable jround for contesting the will. It was natural
that the defendant should be dissatisfied and angry with
it, but he was not, justified in putting a plea of undue in-
fluence uponthe record. Here the contestant was con-
demned to pay costs. See Smith vs. Smith. 1 L. R<
(P. & D.), 240, as to what constitutes such undue influ-
ence on the part of a wife as to entitle contestant to
costs. In Stacey vs. Spralley, 4 De Gex & Jones, 202,
costs were refused although the will was executed under
“strange and suspicious circumstances.” In Bernlyvs.:
Eyre, 3 Atkyns, 387 (1746), it is said: “ If the heir sets-
up insanity or other disability against the person who;
made the will, he shall not have his costs.”

If probate of this will had been refused upon the
ground of testator’s incapacity, would not proponents
have been entitled to have costs and counsel fees paid
from the estate, by the reasoning in Boylan vs. Meeker,
2 MecCarter, 358 % It was the duty of appellants to offer
the will for probate. “ It would be unjust that they
should suffer loss in the honest discharge of their duty.”
{Day vs. Day, 2 Gr., 557; Goble vs. Grant, ibid., 637.)
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Where a“*contest is prolonged after the caveator should
be satisfied, costs should be awarded against him. (Col-
lins vs. Townley, et dis., 6 O. E. (hr., 854 ; Perrine uvs.
Applegate, 1. McCarter, 531 ; In re Wintermutds Will,
i C. E. Gr., 447 ; JBrokaw’s Ex’rs vs. Conover, ibid.
462 ; Wintermute vs. Wilson, 1 Stew., 437.)

There are two appeals before the Court. On the 10 th
of December, 1880, the Hudson Orphans’ Court made an:
order for counsel fees (page 215), which, as is stated in'
the order, was subject to the allowance, disposition and
decree of the Court at the close of the litigation in that
Court. A second order for counsel fees was made on
the tenth of September, 1881 (page 216). On the seven-
teenth of September, 1881 (page 216), an amended order
was made that the costs and expenses of the litigation in
the Orphans’ Court be paid out of the estate. From this
order an appeal is taken, and the order was affirmed ;
from which decree an appeal was taken to this Court
In the decree (page 219) it will be seen that the Preroga-
tive Court affirmed the order of September seventeenth,
1881, “ together with all the preceding orders of the
Orphans’ Court of the County of Hudson, directing the
allowance and payment of counsel fees in this' cause.
Pending this appeal a question arose as to whether the
matter of counsel fees was properly befure the Pre-
rogative Court. It will be seen that in the orders
for counsel fees (pp. 215, 216) there is not any ad-
judication by the Orphans’ Court as to whether the
fees should be paid out of the estate. The amended
order recites that the Court decided that counsel fees
should he paid from the estate, together with costs and
expenses. This order was entered by the proctor of
caveators. On au appeal therefrom, the Ordinary passed
upon the question of counsel fees, as well as upon the
question of costs and expenses.

Before this decree was made, a supplemental order was
made by the Hudson Orphans’ Court (page 222), adjudg-
mg that the caveators had reasonable cause for contesting
the validity of the will. From this order an appeal was
taken, the order affirmed, and a second appeal taken to
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this Court. An appeal was also taken, as will be seen by the
opinion ot the Ordinary, from the decree of the Orphans’
Court, admitting the will to probate. If the appeal from the
“ amended order of allowance” (p. 216) properly brought
the question of counsel fees before the Prerogative Court
(and it will be seen by the decree of that Court, on page
219, that it was so considered by the Court and counsel
who drew the decree) the supplemental order (page 222)
and proceedings thereon were unnecessary. 1 appre-
hended, however, that the order or decree entered by the
caveators did not properly set forth an adjudication of
the reasonableness of their contest, which adjudication is
necessary before counsel fees may be ordered from an es-
tate. From that adjudication an appeal was taken and
the supplemental order affirmed. As the contest of the
caveators was unreasonable in its inception and malicious
in its prosecution, I submit that the costs and expenses
and counsel fees should be paid by those who have
unjustly caused the expenditure.

allan 1. McDermott,
Of Counsel with Appellants.
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The proceedings out of which the two appeals
arose that are now before the Court related to the
probate of the last will and testament of William P.
Turnure, deceased, in the Orphans’ Court of the
County of Hudson, the appeals from the orders,of
said Court thereon, to the Prerogative Court, and
the decrees of said Prerogative Court on said ap-
peals.

The first appeal now before the Court brings up
the order of said Orphans’ Court with reference to
allowances made to counsel in said proceedings be-
fore it, relating to said probate, bearing date the 10th
day of December, 1850, found on page 215 of the
printed case; the order of said Court with reference
to the same matter, bearing date the 10th day of
September, 1881, found on page 216 of the printed
case ; the amended order of said Court with refer-
ence to same matter, and the costs, fees and expenses
relating to said probate, bearing date the 17th day
of September, 1881, also found on page 216 of the
printed case; the proceedings on said appeal to the
Prerogative Court from September 17th, 1881, in-
cluding the decree of the srfid: Prerogative Court



2

thereon, dated May 23d, 1882, found on page 219 of
the printed case, and which decree affirmed said
order and all the other orders above referred to.

The second appeal brings up the orcter of said
Orphans’ Court with reference to the same matter,
dated March 22, 1882, entered upon the motion of
counsel for appellants ; the proceedings on the ap-
peal to the Prerogative Court from said order, in-
cluding the decree made thereon affirming the same,
dated October 21st, 1882. .

There is no appeal from the decrees admitting said
will to probate and therefore there is nothing before
the Court upon these two appeals than the orders
already referred to and particularly set out above.

The respondents subinit the following reasons why
said orders should stand :

The general rule is that all orders that are merely
discretionary with the Court making them are not
subject to appeal.

Lozear vs. Shields, 8 C. E. Greene, p. 509.
2 Daniell’s Chancery Practice *p. 1463 to
1466.

The statute authorizing the allowances provided
for by said orders is to be found in the Revision, p.
791, § 177.

The granting of such allowances under the provi-
sions of said statute has been declared to be purely
discretionary.

Collins, appellant, vs. Townley et al., re-

spondents, 6 C. E. Greene, p. 353.
Mallett v&> Bamber, 6 Stewart, p. 253.
Eddy Will case, 6 Stewart, 574.
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In a case where well founded doubts exist as to the
mental capacity of a testator, and with respect to the
force and character of the influences under which the
testamentary act was performed, the caveators are
entitled to their costs and reasonable counsel fees.

Eddy Will case, 6 Stewart, p. 571.

This was a case however where the whole question
came up before the Court and not the question of
costs alone.

There can be no question now raised as to the rea-
sonableness of the allowances as to amounts thereof,
as the same were assented to by counsel for appel-
lants, at the time they were made. And besides since
they were made there has been a great amount of
labor and time expended and expense incurred in
preparing the cause for argument before the Prerog-
ative Court, and arguing the same, for which the
Prerogative Court made no additional allowance.
There is therefore, simply one question to be deter-
mined by the Court, and that is, as to whether the
respondents are entitled to any fees and costs or
not.

Now 1is this, in the language used by his Honor the
Chief Justice in delivering the opinion in the Eddy
Will case, a case in which there was justification and
reason for taking the course that was pursued by the
caveators.

The contest was based upon improper execution of
the will, upon undue influence used to bring about
its execution, and upon the competency of the testa-
tor to execute the same.

In order to determine whether the allowances
made by said orders were just and reasonable, let us
examine the case as presented by the testimony taken
and see whether there was a just and reasonable
ground for the making of the assertions made in the
next preceding paragraph.
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As to whether there was a proper execution of the
will or not or sufficient grounds upon which to base that
objection need not be examined with so much care as
the respondents had the right to insist upon the ap-
pellants clearly proving that the will was properly
executed.

Collins vs. Tounlev et als. 6 C. E. Green
353.

As to the other two questions it is hot necesssryin
the argument of the question now before the Court
to prove absolutely that the testator was unduly in-
fluenced, or that he was absolutely incompetent to ex-
ecute the said last will and testament, but simply to
show that the respondents had a reasonable ground
to make the contest upon these questions.

And the respondents submit that the facts of the
case clearly show that there was such reasonable
ground for such contest on the part of the caveators
and herewith present their brief used before the Pre-
rogative Court to establish that position.
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William P. Turnure, the testator, died on the 2d day
of August, 1880, aged eighty-four years, at his residence
in Jersey City, where he had resided since the latter part
of the year 1860.

He left him surviving, his widow Ellen Turnure, and
his children John L. Turnure, Julia Hard and James
H. Turnure.

On or about the 20th day of February, 1873, he exe-
cuted a paper purporting to be his last will and testa-
ment, and which is the paper in controversy in this suit.

On the 9th day of August, 1880, the said John L.
Turnure and Julia Hard”filed their caveat in the Hudson
County Orphans’ Court against the admission of said
paper to probate as such last will and testament.

Such proceedings were thereupon had as resulted in a
decree being made by said Orphans’ |Court, on or about
the 10th day of September, 1881, admitting said paper
to probate as such last will and testament of the said
William P. Turnure, deceased.

From this decree the said caveators appealed to this
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Court, and it is that appeal which is now to be deter-
mined.

Pending these proceedings in the said Orphans’ Court,,
the Plon. A. A. Hardenburgh was appointed, by the con-
sent of the parties in interest, administrator pendente lite;
and what were alleged by the said Ellen Turnure and
James H. Turnure to be all of the assets of the estate of
the saidd William P. Turnure, deceased, amounting to
the sum of $58,000, were placed in the hands of the said
administrator, where they still remain.

The caveators and appellants, in presenting their ap-
peal to the Court, allege, first, that there is no positive,
direct testimony, or what may be equivalent thereto,
showing that the said testator in any way declared said
paper to be his last will and testament, or in any way re-
quested said persons who signed the same as witnesses so
to do.

It may be true that the attestation clause, together
with the signatures of the witnesses, is prima facie
evidence of the facts stated therein; but it is also-
true that it may be overcome by the witnesses themselves
or by facts and circumstances irreconcilable with its ver-
ity. Mundy vs. Mundy, 2 McCarter, p. 290. (Refer-
ences.) 1 Sand Ch. Rep., 235 ; Remsen vs. Brinkerhoff,
26 Wend., p. 324, 329; 8 Vroom, p. 312, 346, and 10
Yroom, p. 113 ; Allaire vs. Allaire.

There must be some declaration by the testator that it
is his last will, and a communication by him to the wit-
nesses that he desires them to attest it as such. Mundy
v$. Mundy.

How let us examine the testimony upon this question.

Testimony of William T. Hulse, p. 10, line 9 to 20 ;
p. 14 line 23 to 27.

It will be seen from this review of the testimony of
Hulse that all his positive assertions are that the testator
did not declare what the paper was, and did not request
him to witness the signature to the same.

These positive assertions are opposed only by the im-
pression he has that Mr. Turnure heard Horsley make
the request. This impression is very vague, and is not
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based, as appears by the testimony, upon any act done
by the testator giving rise to it, but simply on the fact of
the nearness of the testator to Horsley and the witness
when the question was propounded to Hulse by Horsley
as to whether he would witness the signature to the pa-
per. (P. 12, line 35 to 38; p. 13, line 1 to 10.

The testimony shows that the testator was an old gen-
tleman, aged about seventy-seven years, when he
executed the paper; his hearing was somewhat defect-
ive ; and that when this question was asked by Horsley
he was sitting at a distance of ten or twelve feet from the
witness and Horsley. (P. 9, line 18 to 23.)

It seems to me that from this testimony we are forced
to conclude that the facts stated in the attestation clause,
hoth as to the publication and requesting Hulse to sign
said paper as such witness, are untrue.

Now let us examine the testimony of Mr. Horsley
upon the same matter (p. 15, line 21 to 40; p. 16, line 1
to 3; p. 18, line 36 to 40 ; p. 19, line 1to 3; p. 27, line
26 to 33).

From this hasty review of Horsley’s testimony it will
appear that he swears positively that he requested the wit-
nesses te sign, and that he thought that the testator had
expressed a desire to have them witness it.

In case of Mundy v. Mundy, already referred to near
bottom of page 293, it is said : “ There seems to be suffi-
cient proof of all the requirements except as to his de-
claring it his will. There must be some declaration by
the testator that it was his will, and a communication by
him to the witnesses that he desires them to attest it as
such.”

The witness Horsley nowhere declares that the testator
declared the said paper to be his last will and testament,'
and when he is asked, upon cross-examination, after he
has detailed all that took place, he answers in the manner
already referred to (p. 18, line 36 to 40; p. 19, line 1
to 3).

In Jarman on Wills, last edition, p. 208, note, it is
said:i—

It will not suffice That the witnesses have elsewhere
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and from-other sources learned that the document which
they are called to attest is a will, or that they suspect or
infer from the circumstances and occasion that such is
the character of the paper. The fact must in some man-
ner, although no particular form of words is required, be
declared by the testator in their presence, that they may
not only know the fact but may know it from him, and
that he understands it, and at the time of his execution,,
which includes publication, designs to give effect to it as
his will. (Ref.) Hunt vs. Mootrie, 3 Braf., 322; Nipper
vs. Groesbeck, 22 Barb., 670.

If, however, the Court should be of the opinion that
the proofs show a due and legal execution of the paper,
then the appellants desire to submit these additional rea-
sons why said paper should not be admitted to probate,,
viz., that of incompetency and undue influence.

In Turner vs. Cheesman, 2 McCarter, p. 243, it is
said —

“ No matter how little the influence, if the free agency
is destroyed it vitiates the act which is the result of it.”

The question of influence in cases of this character
must to a very great extent he shown by circumstances, it
being scarcely susceptible of direct proof; and particularly
1s this assertion true when applied to this case. The testa-
tor was kept from many of his relatives or friends de-
signedly, by direct efforts to bring about that result, and
by reason of his alliance with the last wife, whose repu-
tation seems tf>have been such as to induce and compel
them to stay, away if at all solicitous about their own
reputations.

The testator at the time of executing this alleged will,
and at the time of his decease, had only these three chil-
dren already named, John L., Julia and James H.

Now, ordinarily, what disposition would we expect
him to make of his estate, assuming that his relations
with all of them are all pleasant, and that all are equally
deserving.

What disposition would you and I anil every other
reasonable, sensible man, who was entirely untrammeled
and permitted to follow his own inclinations and desires,
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be likely to make of our estate under such circumstances ?
Would it not be to divide it equally among them?
Would our consciences and sense of right approve and
commend any other course ?

Now, what do we find the circumstances to be in this
case as to the relationship existing between John L. Tur-
nure and Julia Hard and their father, at the time of the
execution of the alleged will and up to the time of his
decease ?

Both of them swear that there never was any unpleas-
antness between either of them and their father (p. 43,
line 26 to 34; p. 15T, line 2> to 29).

The testimony shows that John L. Turnure and his
father were in business together from 1854 to 1861 (p. 39,
line 1 to 32) without the slightest disagreement; that ii
1866 the testator called upon John at his residence in
Englewood, and was by John offered a pleasant home there
if he would come there to live; that in 1867 he again called
there on John and told him of his marriage, and that he
had made a will dividing his property in four equal parts
(p. 40, line 30t0*40; p. 41, line 1t040 ; p. 42, line 1tos).

That after the testator’s last marriage, and up to a very
short time before his decease, John L. called upon him at-
his residence in Jersey City on many occasions, was
always received by the testator with pleasure, and testa-
tor was invited on every occasion of such visit, by the said
John L., to make him a visit at Closter, where he was
then living (p. 43, line 12 to 25, line 35 to 40 ; p. 44, line
1to 40; p. 45, line 1 to 10.)

Julia Hard says that after her step-mother Eliza's
death her father used to take dinner with her every Sun-
day, and that their pleasant relations always continued,
although she did not call upon him very frequently after
he came to Jersey City, but always invited him to come
and see her when she did (p. 120, line 37 to 40 ; p. 121,
line 1 to 24, line 40; p. 122, line 1 to 11; p. 123, line 5
to 40 ; pv 124, line 1 to 10; p. 118, line 5 to 14).

Mrs. Barker swears that he always thought a great deal
of Julia (p. 198, line s to 13).

Now, from this review of the testimony, can anything be
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discovered in the relationship between the testator and
these two children that could induce him to cut them off
with a mere pittance and give the bulk of his estate to
this spendthrift, James H., and his disreputable widow.

1 think the Court will, with me, conclude that some
other reason must be discovered and assigned for such
strange and unfatherly conduct.

The counsel for the respondents, by his examination of
the witnesses produced, has suggested his theory about the
matter, and it is this, that John L. and Julia already had
enough, and for that reason the testator made them such
a small bequest.

ISTow, is that the explanation—could that have been in
the mind of the testator ?

We assert with the utmost assurance that such could
not have been the case, because it appears that at the time
of the execution of the alleged will Julia’s property was
all encumbered for nearly all that it was worth, and her
father knew 1t (p. 136, line 10 to 40 ; p. 137, line 1 to
20), and that while John L. was worth much more than
his sister, and it might be said very comfortably fixed,
yet the testator gives to him four times as much as
to her.

Besides, in 1867, when the conditions of both of them
must have been very much better than in 1873, the testa-
tor tells John L. and Julia that he has made his will and
has divided his estate among them in four equal shares.

Neither John or Julia had had any advances, made to
them, while James K. had had many thousands of dollars
(p. 34, line 37 to 40 ; p. 39, line 40; p. 40, line 1 to 29;
p- 52, line 40; p. 53, line 1to 40 ; p. 54, line 1 to 3; p.
100, line 7 to 20; p. 129, line 36 to 40; p. 130, line 1 to
3; p. 106, line 3 to 16.

Now your Honor will perceive from these several con-
siderations that the disposition ot the testator’'s estate in
and by said alleged will, is both unreasonable and unjust,
and that we have been unable thus far to discover any
satisfactory reason therefor.

Can there be any other one assigned than that already
suggested, viz: that the testator at the time of the execu-
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tion of said alleged will was not a free agent, but was im
properly influenced and prejudiced against the appellants
by the said respondents.

And first, we allege that the testator was a person of
that sort of disposition, and of that condition of body and
mind as to make him very susceptible to influence, either
proper or improper, at the time of the execution of the
said alleged last will and testament.

First.—He wWhs of kind disposition, inclined to be
just, tender-hearted and ready to acknowledge a fault (p.
43, line 3 to 11; p. 109, line 32 to 36. (P. 123, line 5 to
40 ; p. 124, line 1 to 10), already referred to; p. 148, line
20 to 25; p. 160, line 36 to 39*%; p. 162, line 31 to 40 ; p.
163, line 1 to 2 and line 18 to 20 ; p. 198, line s to 13,
already referred to ; p. 237, lines 12 and 13.

Second.—He began to complain of bodily ailments,
and especially of a severe pain in the back and in the
head, as early as 1869 (p. 45, line 26 to 40; p. 46, line 1
to 9; p. 41, line 11 to 34; p. 49, line 33 to 40; p. 50,
line 1 to 10; p. 51, line 3to 19; p. 52, line 1to s ; p.
66, line 11 to 23; p. se, line 23 to 40; p. 87, line : to
16 ; p. 89, line 10 to 38; p. 125, line 32 to 40; p. 126,
line 26 to 36; p. 128, line 26 to 40; p. 129, line 1to 5;
p. 167, line 10 to 24 ; p. 190, line 11 to 13; p. 214, line 3
to 27; p. 210, line 17 to 27).~

Third.—He began to show a failing in his faculties
as early as 1869 (p. 44, line 32 t040; p. 45, lines 1and 2;
also line 10 to 25 ; p. 46, line 10 to 14; p. 67, line 7 to
11; p. 87, line 17 to 40 ; p. 91, line 28 to 40 ; p. 92, line
1 to-23. (P. 128, line 26 to 40 ; p. 129, line 1 to 5), al-
ready referred to ; p. 161, line 21 to 27; (p. 214, line 3 to
27) already referred to ; p. 167, line 29 to 40; p. 168,
line 1 tos ; p- 170, line 4 to 40; p. 171, line 1 to 40 ;
p. 172, line 1 to 13 ; also line 23 to 26; p. 173, line 3 to
5). [ A

We now have delineated the character of the material
to be operated upon. An old man aged 77 years, weak
in both body and mind, needing only to be placed in
proper hands to be controlled, managed and influenced
as such person might desire.
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In Ellen Turnure we find jnst the elements for such
an operator—keen, shrewd, unscrupulous, and prompted
and incited by a desire to get all she could from her sub-
ject for her own benefit and that of her progeny.

Now, who i1s Ellen Turnure, and who and what was.
she before her marriage with the testator (p. 31, line 22 :
to 37; p. 44, line 28 to 40, also line 3 to 11; p. 56,
line 29 to 32 ; p. 63, line 16 to 40; p. 100, line 36 to 40;
p. 101, line 1 to 13; p. 110, line 15 to 40 ; p. I11, line 1
to 30; p. 113, line 14 to 34; p. 119, line 24 to 39 ; p.
202, line 29 to 40 ; p. 203, line 1 to 4, also line 9 to 38;.
p. 204, line 35 to 40; p. 205, line 1 to 27; p. 206, 14 to-
34; p. 207, line 17 to 29 ; p. 208, line 20 to 35; p. 209,
line 16 to 21)?

This, then, is the creature in whose hands this old man
was placed. A woman who like a serpent had crept into
his domestic life and by her fascination and wiles dragged
him away from his family hundreds of miles, so that she
might the more completely subject him and lead him
astray.

This accomplished, and the good and virtuous wife and
mother gone to her last rest, this miserable creature pur-
sues the plan and plot she has laid out, and in less than
nine months from the death of that wife marries the tes-
tator, having in the meantime been living with him in
Jersey City.

And she now cpmes into this Court and asks assistance
in enabling her to consummate the plot by ordering this
alleged will to be admitted to probate, and thereby rol>
these appellants of what is justly theirs.

Can we conceive of any form of badness worse than
that emanating from a thoroughly corrupt and bad
woman ? Can we conceive of anything that she will not
do to adva ice her own interests and ends?

In Ellen Turnure we have just that sort of creature—
a creature fitted, not only morally but mentally and phy-
sically, to control and influence either properly or im-
properly. .

She was a woman of strong will. She was keen. (P.
91, lines 39 and 40; p. 95, line 1 to 40;.p. 108, line 11
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to 40 ; p. 109, line 1 to 10 ; p. 129, line 20 to 24; p. 172,
line 30 to 34; p. 186, line 14 to 21; p. 213, line 31 to
35; p. 218, line 7 to 40; p.234, line 26 to 28 ; p. 241,
line 15 to 18 ; p. 244, line s to 12 ; p. 237, line s to 11)*

Did Ellen Turnure control and influence the testator?
(P. 46, line 38to 40-; p. 47, line 1 to 10 ; p. 48, line 14 to
32; p. 49, line 4 to 28; p. 50, line 10 to 35; p. 74, line
16 to 40 ; p. 75, line 1to 27 ; p. 83, line 17 to 27 ; p. &4,
line 3tos ; p.ss, line 26 to 40 ; p. 89, line 1 to 9; p.
90, line 20 to 31; p. 94, line 27 to 38; p.'95, line 28 to
40; p. 96, line 1 to 17; p. 101, line 32 to 40; p. 103,
line 33 to 40 ; p. 104, line 1 to 30 ; p. 105, line 15 to 22 ;
(p. 108, line 11 to 40 ; p. 109, line 1 to 10) already re-
ferred to; p. 112, line 27 to 37; p. 120, line s to 30 ; (p.
123, line 5 to 40; p. 121, line 1 to 10) already referred
to-; p. 125, line 22 to 31 ; p. 127, line 10 to 40; p. 128,
line 1 to 28; p. 129, line s to 19; p. 13"\ line 4 to 18;
p. 144, line 4 to 40 ¢ p. 145, line 1 to 40; p. 146, line 1
to 39; p. 161, line 28 to 34; p. 163, line 22 to 39 ; p.
164, line 4 to 18; p. 168, line 39 to 40 ; p. 169, line 1 to
40; p. 170, line 1 and 2, also line 4 to 30; p. 172, line
35 to 40; p. 173, line 1 and 2; p. 185. line 23 to 40; p.
186, line 1 to 21 ; p. 211, line 36 to 40; p. 212, line 1 to
9; p. 218, line 7 to 40, already referred to ; p. 237, line
s to 11, already referred to; p. 242, line 32 to 40 ; p.
243, line 1 to 25, also line 29 to 34.)

So great was this influence, that not only was the testa-
tor induced by her to make this alleged will, giving to
these appellants this mere pittance, but even to induce
him to disregard the wishes and dying bequest of that
wife who had been a mother to all of his children, and
had said by her last will that all of her estate after-the
death of the testator should be equally divided between
John L., Julia, William A. and James H. Turnure, and
in that alleged will not to say a syllable about this estate
amounting to upwards of $13,000.

The proponents and respondents have produced no
testimony in opposition to these views of the case based
upon the testimony of the caveators and appellants.

And wRy ? Is it because, as they will endeavor to show,



that they did not deem it necessary ? We answer no; but
it is because they dared not put upon the stand these two
conspirators, Ellen Turnnre and James H. Turnure.

They owed it to themselves, they owed it to the testator,
they owed it to these appellants*—if these allegations which
have been made were not true—to come forward and prove
them false; they,'however, have elected in the face of
these charges to stand mute and say not a word, and we
say that that position justifies this Court in concluding
that it is a confession as to the truthfulness of the
charges made.

Who 1is better able to say whether Ellen Turnure has
exerted any control or influence over William P. Turnure
in the making of this alleged will, than she is? Who is
better able to say what became of the will of which testa-
tor spoke in 1867, and the reasons that induced him to
make this last disposition of his estate, than Ellen Tur-
nure ? Who is better able to say whether Ellen Turnure
is the same person who was known as the keeper of abed-
house in Walker street, in the City of New York, and
then known as Nelly Weaver, than she is? Who is bet-
ter able to tell whether Ellen Turnure is the same person
that went to Saratoga with the testator before the death
of his second wife, and there passed herself off as his
wife, than she is? Who is better able to say whether
Ellen Turnure was constantly after the testator before the
death of his wife, as the stablemen in his stable assert,
than she i1s ? Who 1is better able to tell how much estate
the testator left, and what has become of it, than Ellen
Turnure ? And who is better able to say what has be-
come of the balance of the estate of upwards of $120,000,
which the testimony shows the testator was possessed of
during his lifetime—only $58,0«»0 of which Ellen Turnure
and James H. Turnure account for—than they are?

The fact of the disappearance of this large amount of
money, without any explanation from those who can give
it, seems to me to be a matter of very great weight in
arriving at a correct result in this suit. If James H.
Turnure and Ellen Turnure have secreted it, then we
have solved in our minds the reason for their keeping
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their mouths so close; then we can understand that
it is a matter of entire indifference to them as to how
this controversy may result. The testimony bears out
my assertion as to amount of testator’s estate.

Eliza Turnure’s real estate was sold Feb 2,

1858, foT.......... i $12,750
(See “ Exhibit C. 1)
There was cash paid.........cccuveeeeenn. $1,750
There was mortgage given for. ... 11,000

(See “ Exhibit C. 4.”)

The cash was invested on bond and mortsraffe,
and the mortgage when paid off in 1866, in
New York City Water Bonds (p. 37, line
40 ; p. 38, line 1 to 11 ; p. 75, line 38 to-
40 ; p. 76, line 1 to 34), March 16, 1872,
William P. Turnure sold the stable property
which he obtained from his son William
A. Turnure, in 1861, to Thomas B. Wilson

{0} BT T . 77,500
Cash paid.......ccccceeviviiiiiiiiiniiiiinn, $27,500
Mortgage given for............cceeuune... 50,000

(See “ Exhibit C. 5 and C. 6.”)

The mortgage was paid off February 23,1878.

(See “ Exhibit C. s!)

The $27,500 was invested partly in U. S.
bonds, and the balance was deposited in Safe
Deposit Company (p. 37, line 14 to s 9 ; p.
70, line_20 to 30; p. 85, lines to 38; p.
130, line 26 to 35 ; p. 209, line 38 to 40; p.
210, line 1 to s.)

About 1850 William P. Turnure and his
partners William A. Turnure and Barry
Cornell, sold the Broadway line of stages

FOT e e e $1 10,000
On which there was an indebted-
NESS OF s e, . 16,000
Leaving a net amount of......... $94,000'

to be divided between the three of them,
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and this, with the accumulated interest on
the notes given for the amount, made the
share of William P. Turnure about ........ $32,000
>(p. 38, line 12 to 40.)
In 1853 or 1854 William P. Turnure took
$10,000 of this money and bought the sta-
bles corner of West 26th street and sth
ave. About 1855 he sold out one-lialf in-
terest to John L. Turnure for $5,500,
and in 1861 sold to him the other one-
half interest for $6,000, getting for the
whole $11,500, and a profit of................. 1,500

$123,500
(p. 39, line 1 to 36.)

The old gentleman in 1867 said he was worth consider-
ably over $100,000 (p. 83, line 4 to 11; p. 146, line 40;
p. 147, line 1 to 7; p. 240, line 31 to 40).

Prom this hasty and imperfect review of what I regard
as the prominent and important features of this case, I
cannot but conclude, and I believe that the Court will
do likewise, that exact justice can only be done as between
the appellants and respondents in this cause, by revers-
ing the decree of the Orphans’ Court, and declaring that
said alleged will should not be admitted to probate.

E. P. WOETENDYKE,
rroctorfor Appellants.



SUMMARY.

The testator was a man aged about sixty-seven
years when he married his third wife Ellen Turnure,
one of the appellants. His son John at that time
was about forty-five, and his daughter Julia about
thirty-eight years of age. And during the many
years since said respondents had arrived at the years,
of discretion. The relations between their father and
themselves, had been of the most friendly character.

Ellen Turnure by reputation and occupation at one
time, was a “ bed-house keeper,” in Walker street in
the city of New York, and known by the name of
Nelly Weaver.

This alliance, as it naturally must, resulted in keep-
ing the testator’s said two children and his other rel-
atives who had any regard for their own reputations,
away from the testator, although feeling that he was
not so much to blame as she was... Their friendly
feelings for him and the testator’s for them always
continued and were shown as opportunity was offered.

Following this alliance there were complaints of
sundry bodily ailments continuing up to the time of
testator’s decease. There were also various evidences
of Ellen Turnure’s influence over him in opposition
to his said two children and other relatives.

And finally the climax was reached when the said
last will and testament was executed, in which the
bulk of his estate was given to the said Ellen and
James H. Turnure and a mere pittance given to said
John and his only daughter Julia.

From the caveator’s standpoint it is claimed that
these circumstances gave them a reasonable ground
for the making of the contest, and both the Orphans’
Court and Prerogative Court so concluded.

Yet the counsel for the appellants is so prejudiced
as to claim before this Court that the respondents
had no right or reasonable ground for making the
contest, and upon that question alone appears before
the Court.

I assume and believe, however, that the Court,
after a careful consideration of the case, will con-
clude differently and affirm the decrees appealed
from.






Prerogative Court of N J.

In the matter ot the Probate of a On Caveat, dec.
Pa.per purporting to be the Last > Appeal from
Will and Testament of William P. ° Hydson Co. Or-
Turnure, deceased. phan’s Court.

Allan McDermott, Proctor of Ellen Turnure and
James Harvey Turnure, the proponents and appellants.

R. P. Wortendyke, Proctor for Caveators and Ap-
pellees, John L. Turnure and Julia Hard ; and Joseph nn
D. Bedle, of Counsel.

LAST WILL AND TESTAMENT.

In the name of God, amen, I, William P. Turnure,
of Jersey City, in the County of Hudson and State of
New dJersey, being of sound mind and memory and un-
derstanding for which blessing I thank God, do make
and publish this, my last will and testament in the man-
ner following, That is to say : "0

First—1It is my will and I do order that all my just
debts and funeral expenses be duly paid and satisfied,
as soon as conveniently can be after my decease.

Item —1 give and bequeath unto my beloved daughter,
Julia Hard, wife of Melville Hard, the sum of two
thousand dollars.

Item.—1I give and bequeath to my beloved son John
Lawrence Turnure the sum of eight thousand dollars.

Item —All the rest of my personal property, to wit:
Bonds, Mortgages, Stocks, &c., &c., to my beloved wife
Ellen Turnure and my beloved son James H. Turnure, 4o
to be equally divided between them, namely: the one-
half which I give and bequeath to my said wife she is to
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2 Last Will and Testament.

receive and accept in lieu of her right of dower; of which
she is to receive the interest accruing therefrom for her
maintenance, and is to be* put out at interest until it so
realizes sufficient for her maintenance as above and so
stated.

Lastly—1 hereby appoint my beloved son James H.
Turnure and my loving wife Ellen Turnure, executors
of this my last will and testament.

AVM. P. TURNURE. [1 s.]

Signed, published and de-

clared by the said William

P. Turnure to be his last will

in the presence of us, who

were present at the same

time and subscribed bur

names as witnesses in the

presence of the testator,

which was executed by him

on the 20th day of Febru-

ary, 1873.
P. N. Horsl ey,
William T. Hulse,
Charles 0. Olsen.

CAVEAT.

To Robert McCague, Jr., Surrogate of the County of
Hudson in the State of Neio Jersey.

We, John L. Turnure and Julia Hard, two of the
children and heirs of William P. Turnure, late of the
city of Jersey City, in the County and State aforesaid,
deceased, dohereby caveat and protest against admitting
to probate any paper purporting to be the last will and
testament of the said William P Turnure, until ex-
amination and decree thereon by the Orphans’ Court of
said County of Hudson.

Witness our hands and seals this 9th day of August,
eighteen hundred and eighty.

JOHN L. TURNURE, [.al]
JULIA HARD. [1-sj
Filed August 9, 1880.



William T. Hulse— Direct. 3

September 25th, A. D. 1880,
Pursuant to adjournment, the parties all appearing,
evidence was taken as follows:

William T. Hulse, a witness produced on the part
of the proponents, being duly sworn in open court, testi-
fied as follows :—

Q. [Showing witness the alleged will.] That is your
signature as witness ?
. Yes, sir. .
Did you see him sign this will ?
I saw that signature written.
Who were present when the will was signed ?
I remember no one but Mr. Horsley and Mr. Tur-

Did Mr. Turnure sign in your presence ?

He did.

Was Mr. Horsley present, too P

Yes, sir.

. Have you seen Mr. Horsley this morning ?
A. T have not. _ _ "
Q. Were you personally acquainted with Mr. Turnure?
A. 1was not; 1hadnever seen the gentleman before

that morning, and was introduced to him by Mr. Hors-

@?@P@%?@P@>

ley.

¥Q. You saw him sign the instrument ?

A. T saw Mr. Turnure sign—that is, the gentleman 1
was introduced to as Mr. Turnure.

Q. Did you see Mr. Horsley sign ?

A. 1 don’t remembher.

Cross-examined by Mr. Bedle:

Q. Where do you live ?

A. In Jersey City, Ho. 60 Glenwood avenue ; I have
lived there three years. Before that I lived at Bergen
Point; 1 lived at Bergen Point eleven years.

Q. What is your occupation ?

A.. School teacher in the Jersey City public schools;
and have been so eleven years.

Q. Where were you teaching at the time you put your
signature to this alleged will P

A. In Jersey City.

Q Have you any recollection, outside of the fact that
this appears tp be your signature, ot putting it there ?
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4 William T. Hiilse— Cross-examined.

Al T have.

Q. At what place ayus it done ?

A. In Mr. Horsley’soffice in Jersey City; I think in
NeAvark avenue.

Q. Day time or night time ?

A. Day time.

Q. You don’t recollect of seeing Mr. Horsley put his
signature to the paper ?

A. T don’t recollect it.

Q. And you don’t recollect of Charles 0; Olsen put-
ting his signature there?

A. T don’t.

Q. Do you know such a man?

A. T don’t.

Q. Who were present Avhen you signed this paper?

A. I remember no one but Mr. Horsley and Mr. Tur-
nure; I don’t say there Avere no others present, but I
don’t remember any others being present.

Q. You had never seen Mr. Turnure before,had you?

A. Not to my knoAAdedge.

Q. Did you eAnr see him aftenvards?

A. Not to my knowledge.

Q. What aged man do you recollect him to have been
In appearance, when you put your name to this paper?

A. I should judge he Avas a gentleman about seventy
years old.

Q. Have you any memory of his Avriting his- name to
this paper?

A. Any memory? I have not,

Q. Have you any memory of Avhat transpired at the
time you signed your name to this paper?

A. In reference to the Avill you mean?

Q. Yes.

A. T remember being introduced to the gentleman by
Mr. Horsley. I remember having a little talk with him,
and I remember being requested by Mr. Horsley to Avit-
ness his signature.

Q. To witness what?

A. The gentleman’s signature to the will.

Q. What did Mr. Horseley say to you?

A. T don’t remember particularly. I remember his
asking me to Avitness his signature, asking me if I Avould.
I said yes.

Q. Where did he ask you that?

A. In the office at that time.

Q. Please give us the Avordss jtoyou, as near as you can?
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A. I cannot do it any better than 1 have done, I
think. I simply remember his asking me to witness the
gentleman’s signature, remarking there was a will there
to be signed, and asking me if I would wait a minute or
two, or a short, time, for the purpose of witnessing the
signature. I said that I would.

Q. What were you doing there at the time?

A. T had business transactions there with Mr. Horsley
of a private nature of my own.

Q. You merely happened to be there?

A. T went there purposely on other business.

Q. This occurrence about the paper was a mere inci-
dent which happened while you were there?

A. T knew nothing of it when I went there.

Q. T would like you to give, now, all the memory you
have of this occurrence, and just as it took place, so far
as you remember it. Now, give it circumstantially.

A. T remember being in the office; I remember what
was the cause of my visit to the office; I remember trans-
acting that business with Mr. Horsley; I remember his
remark to me that there was a will there to be signed,
and asking me if I would be a witness, and I remember
consenting; I remember being introduced to that gentle-
man; I remember somewhat how he looked; I remember
that I wrote my signature, and I have a dim recollection
of the gentleman’s writing before I did, but I could not
swear positively; I could swear positively that I would
not write my signature until after he had written his.

The last remark is objected to by Mr. Bedle
as not responsive to the question.

Q. Have you given all that you recollect as to what
transpired there—1I speak of your memory?

A. T have a dim recollection of his signing, but I can-
not recall it very definitely.

Q. You said a few moments ago you had no memory
of his signing? ] )

A. Not positive memory, no; but it was in my mind,
an impression of that sort.

Q. Where was Horsley when he asked you about wit-
nessing the paper?

A. In his office at his table, and the old gentleman, I
remember, was sitting over by the window.

Q. How far off?
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A. Not as far as from here to the further chair there
[pointing to the last seat of the jury box].

Q. In what way did he address this to you —you were
at the desk, as I understand you?

A. T was on the other side of the desk, as I remember,
and Mr. Horsley was sitting at the desk, and the old
gentleman was sitting over there; it seems to me he was
reading a paper; I could not swear to that, though.

Q. Reading a paper over by the window?

A. Yes.

Q’; What was Horsley doing at the time lie asked you
that?

A. Writing at his desk.

Q. Do you know what he was writing?

A. Well, he was writing—attending to me at first; he
got through that and handed it to me, and then I re-
member of his writing at the will.

Q At what?

A. He was writing on the-' paper or document that I
afterwards signed; or it was in that matter that he was
attending to before; 1 can’t remember whether it was

9 Q that paper or not: I remember his asking me .to wait a

30

40

little while until he had the matter fixed, had it written
up.

Q. Do you recollect of Mr. Horsley’s signature being
on the paper when you first saw it?

A. T don’t recollect it.

Q. You don’t recollect of seeing him put it there?

A. No.

Q. Do you recollect when this was—how long ago?

A. It was from seven to nine years, about; not less
than seven, nor more than nine.

Q. Do you recollect what time of the year it was?

A. No; I can’t recollect about that.

Q. Do you know whether it was in the Summer,
Spring, Fall, or Winter?

A. T can’t recollect it now.

Q. Have you any distinct memory now of the making
of your signature?

A. No; I remember distinctly that I wrote my signa-
ture at that time in his office; that’sall I remember; I
don’t remember sitting down; simply that I did sign it
at that time in his office.

Q. Can you see now in your own mind your doing the
act of signing your name there?

A. T can not.
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Q. As I understand you, then, you have a conviction
that you signed your name from the fact that it is here,
but don’t recollect the simple act of doing it?

A. I remember that I did do it at that time, but I
don’t remember the act ot doing it.

Q. I don’t suppose you could tell whereabouts in that
room you did it, could you, from memory?

A. I never was in his office but once, and I remem-
ber how the table stood at the time.,

Q. Have you an impression that Horsley was writing
anything on the paper?

A. Yes, I have.

Q. What is your impression?

A. My impression is he was writing something in con-
nection with the will and that I had to wait a little
while, a very short time, while he finished that writing,
so that I could witness the signature.

Q. How long was he writing in reference to it?

A. T cannot swear positively; as near as I remember,
not moro than five minutes.

Q. In your judgment do you think it was as.much as
five minutes?

A. I should think it was piobably a little more; I
don’t think it was ten minutes; I think it was less than
ten minutes.

Q. What do you understand he was wilting in refer-
ence to what you call the will?

A. I thought he was writing the dates, and the last
part there at the bottom of the will. I did not think he
was writing anything pertaining to the making of the
will itself.

Q. What last part do you mean?

A. The witness : whereof: we the witnesses, and so
forth : whatever the wording of that is,

Q. “ Signed, sealed and delivered in the presence of” ?

A. Yes, that’s my recollection. There w”s no dicta-
tion at all by the old gentleman while I was in there,

Q He was sitting at a window reading’a paper while
this was groin" on ?
mA. Yes, sir.

Q. Do you think Horsley made nis signature at the
same time that he was writing there ?

A. T have no impression at all as to that.

Q. You have no impression of his signing his signa-
ture after you ?
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A. No, I have no recollection at all. I have no we-
collection of that other gentleman, Holsen.

Q. Nor of Horsley signing his name ?

A ..No.

Q. How far was that window from Horsley’s desk,
where the old gentleman sat ?

A. T think about as far as the back of the fourth
chair in the last row of jury seats ; that would be ten
or twelve feet away, probably.

Q. And you think he sat by the window reading the
newspaper while this was going on?

A. Yes. It was in the daytime, I remember dis-
tinctly. I could not say the time of day. I don’t re-
collect whether the old gentleman had his glasses on
while he was reading the newspaper.

Q. Were you sitting or standing when this conversa-
tion with Horsley took place.

A. T was standing right in front of his desk. 1 re-
member I was not in a very good frame of mind at the
time ; the business between him and myself was not a
very agreeable one. I remember his speaking to me

2q about it, and I was half inclined not to witness it at
all, but I finally concluded I would. His daughter
was a teacher in my school at the time, and I thought
she might feel a little disagreeable over the matteV if
I refused, and so I stayed.

Q. Just tell me whether the state of mind ‘you were
in at that time was one of a little unpleasantness ?

A. It was.

Q. I imagine that what you did there you did pretty
hastiiv.

A. No.-

3Q Q I mean outside of your personal business ?
A. No; I never do things very hastily; rather cautious.
You witnessed this paper at the request of Hors-

o

le

<
~

DOFOPLOP.

I know that.
It was not at the request of Mr. Turnure ?
. No.
Quite confident of that ?
I am positive of that.
. Mr. Turnure said nothing to you about witness-
ing it ?
40 A. Nothing at all.
Q. He didn’t tell you what the paper was ?
A. He did not; Mr. Horsley did.
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Q. Did you read at all what was in or on the paper?

A. Thave no recollection.

Q You would not naturally do that, would you?

A. T would not. 1 remember signing several other
wills as a witness, and I didn't think it was within my
province to read it.

Q You would not have considered it any part of
your duty or business to read anything that appeared
on the paper ?

A. 1 would not.

Q. Did Mr. Horsley live in that same house in which 10
his office was ?

A. He did not.

Q. Tell us where that office was ?

A. T think.it was on Newark avenue. I remember
going up a pair of very rickety stairs into a small offic.e.
1 remember the office was rather a poor one, and poor
furniture in it.

Q Can you give us any information at all who Charles
0. Olsen 1s ?

A. T cannot.

Q. Now, then, give us your memory as to who were
in the room when you signed your name? 20

A. " can’t do it. I don't remember signing my name;
that is, the manual act. 1 simply remember that I did
witness it, that I wrote my name at that time.

Q. You can give us those whom you remember were
there, if you remember anybody there?

A. 1 simply remember that old gentleman and Mr.
Horsley; thatis all I remember.

Q. Have ycu any recollection of how the old gentle-
man was dressed?

A. My impressions are that he had a black frock coat,
on, and that’s all I can remember. . ,

Re-direct, by Mr. McDermott:

Q. You say you had a talk with Mr. Turnure; what
was the conversation ?

A. All I remember was being introduced to him and
passing the time o’ day.

Q. How large was the room in which you were ?
20A. I don't think the room was more than 12x18 nr

Q How far were you from Mr. Horsley when he
asked you to stay and witness the will ? 40;
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A. We were on opposite sides of the desk* the desk
was about like the stenographer’s.

Q: Do yojn remember what tone of voice Mr. Horsley
spoke in ?

A. Yes.

Q. Did he speak as loud as I am speaking now.

A~fYes,I remember his asking; the tone seemed to
imply a little doubt as to whether I would witness the
signature or not.

Q. Could his voice, as he spoke, be heard in all parts
of that room, do you think ?

A. Yes, sir.

Q. You spoke of being in a disturbed state of mind
at that time; were you afflicted with any such mental
disturbance as to render it liable that you would do an
act unintentionally ?

A. Not at all.

Q. How long did you wait in the office for the Justice
to finish the will ?

A. T think five to ten minutes.

Q. During that time, do you remember what Mr.
Turnure did ?

A. T remember his sitting in the; chair over by the
window; I remember his getting up and looking that
way, and coming towards us; 1remember his standing
there.

Q. This was after you had been requested to witness
the will.

A. Yes, sir. It is my impression he got. up when
Mr. Horsley introduced.us ; I think so.

Q. Had Mr. Horsley finished his writing on the docu-
ment ¢

A. It is my impression that he had not, that he in-
troduced us before he finished the writing.

Q. Then, I understand your memory of it is this [in-
terrupted by objection as leading,] that Mr. Horsley
asked you to wait and witness the will; that he was con-
tinuing to write; that Mr. Turnure came from his chair
to where you were; that you were then introduced; that
afterwards Mr. Horsley continued to write.

Question objected to as leading. Admitted.

A. 1 think that I approached him as much as he me;
we were introduced, and Mr. Horsley wrote after that,

40 and we passed a few words; I don’t remember what. 1



William, T. Hulse—Ilie-cross. 11

remember we stood there; we had very little conversa-
tion., .
Q- Do you remember whether Mr. Horsley said any-
thing to Mr. Turnure to rise and come towards you ? jl
A. No; I remember, certainly, that Mr. Turnure un-
derstood that I was to be a witness.

Q. [By Mr. Bedle.] How is that ?

A. That Mr. Turnure was informed that I would be
a witness. - <. muf;:

Q. Do you know how that information was conveyed
to him?

A. Not distinctly; I have an impression that Mr.
Turnure heard him ask me the question.

Q. In the tone of voice in which the question was
asked of you, could it be heard in all parts ot the room
by any one in it?

A. It could.

Q. Did any conversation take place after the signing
of the will?

A. It is my impression that. I immediately left the
office.

lie-cross:

Q. Do you recollect whether Mr;Turnure had a cane?

A. T don’t.

Q. The introduction took place, as I understand you,
after Mr. Horsley had spoken to..you about witnessing
the paper ?

A. Yes, sir.

Q. You feel quite confident of that.

A. I feel quite confident about that.

Q. And Horsley’s remark was in the shape of a ques-
tion—whether you would do it ?

A. Yes, sir.

Q. And of alittle doubtful character as to whether vou
would ?

A. Yes, slr.

Q. And you assented ?

A. Yes, sir.

Q. And after that you were introduced to Mr. Turn-
ure, as you supposed ?

A. Yes, sir.

8? Do you recollect the fact, of the introduction or
not
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12 Peter N. Horsley—Direct.

A. I simply remember our both standing, and that a
word or two passed between us; that is all I remember.

Re-direct :

Q. If there is anything further that you know about
the signing of this will, please state ?

A. I don’t know that it would be exactly relevant,
but I was going to refer to my habit as to whether my
signature would be there or not before the old gentle-
man.

Interrupted by objection.

Q. Have you ever been a witness to the execution of
any instrument prior to being a witness to the execu-
tion of this one ?

A. Yes, sir.

Q. Frequently ?

Obiected to.

A. No, I could not say frequently.

Q. Have you ever been a witness to the execution of
a will before ?

A. T cannot swear positively.

Q. [By Mr. Bedle,] Did anything further occur;in
the execution of this paper than what had occurred in

the .execution of ordinary instruments when you had
witnessed thpm ?
A. There did not.

Adjourned one week.

Saturday, Oct. 2d, 1880.

Peter N. Horsley, being sworn on behalf of propo-
nents, testifies :

@ [Showing alleged will] Is that your signature ?
A- Yes, sir.
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Who drew that will ?

I did.

When?

According to the date here, February 20th, 1873.
Did Mr. Turnure request you to draw the will?
Yes, sir, and spoke to me several times previously
about having it done before he concluded to have it
done. I was well acquainted with him.

Q. Go on and tell all the circumstances connected
with the drawing and signing of the will ?

A. Captain Turnure came along frequently. I met
him on the sidewalk opposite my office, and in convers-
ingib >ut New Y >k mitters, he being a pilot and I
knew a good many of them, we got thereby intimate
socially, and one day he observed on my sign that I
drew wills; he says 1 must get you to diaw mine some
of these days, and in the course of a few weeks after
that he came in to have it drawn up. 1 took down the
items in brief in pencil mark, read them over to him,
when he was satisfied; he then authorized me draw it
up accordingly ; he asked me when it would be leady ,
I told him, and he came at the appointed time in the
afternoon of the day. Mr. Hulse had business with me
at the time, and it accidentally happened to be at that
time, and I wished him to be a witness

POoPOP L

Interrupted by—
Mr. Bedle: Speak distinctly.

[Witness continuing :] I asked Mr. Hulse to become
a witness to the will, and also Olsen ; he was occupying
a part of the office with me at the time. When they
assented to it to be witnesses, I then read the will over
slowly and distinctly; then Mr. Turnure, he signed it,
and they signed it subsequently. That s all there is
about it.

Q. Did Mr. Tunfure request them to sign it, do you
remember ? ’

A. As regards that, I think that ne expressed a de-
sire to have them witness it. There was no one else in
the office excepting thern.

Q. Did you ask them to sign it ?

A. T asked it. I simply made the remark wanting 4o
them to sign it.
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Q. [By Mr. Bedle.] You remarked ?

A. T remarked, and so did Mr. Turnure, that he
would like to have them sism.

Q. Do you know wher'e Mr. Olsen is now ?

A. T don’t. I believe he left his country for his
country’s good, for certain reasons—that is he took in
the natives and he had to go away.

Q. Did you see Mr. Olsen sign ?

A. T did

Q. Did you see Mr. Hulse sign P

i@ A. 1did; I had to show them where to sign it.

Q Was the will read over so that they could all
hear it ?

A. Yes, sir. Always in drawing up wills, I always
make it a point to read wills slowly and carefully.

Last part of answer objected to.

Q. Did you have any conversation that day with Mr.
Turnure about the will beside what you have related ?

A. Nothing more than previously had with reference

20 to it—how he wanted it drawn up. He expressed him-

self satisfied with it, and that it was drawn up as he
wanted it.

Q. How Were the parties standing in the office ?
I*A. They were standing in, front of my desk. I was

hind the desk, they were in front.

Q. What was done with the will after it. was signed ?

A. Delivered to him, inclosed in an envelope,.

Cross-examined by Mr. Bedle :

30 Q. How old are you P
A December next, I shall be sixty-two years of age.

The alleged will is marked in pencil, MEx-
hibit P. 1,7

Q. In whose handwriting is this paper, “ P. 1.”?
A. Mine.
Q. How long did, you draw it before it was signed?
A. T don’t think twenty-four hours elapsed between
the time he ordered me to proceed with it.
40 Q. My question.is, how long was it that you drew it
before you signed it ?
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A. Tour or five hours, I think.

Q. It was drawn the same day that you signed it?

A. Yes, sir, in the forenoon of the day to which the
date is attached to it.

Q. You signed it in the afternoon ?

A. Yes, sir ; and drew it in the forenoon.

_ Q‘.? When have you seen this paper before this morn-
ing ’

A. T have not seen it before the firstiime when I was
called to the Surrogate’s office, when I signed the affi-
davit of what it might be; 1 don’t think I saw it then
any more than to see' my signature, not, to look at the
body of the will.

_Q My question is when you saw this paper before
this morning ?

A. T could not remember how'many weeks ago it is
since I was called by the first subpoena to attend the
Surrogate’s office ; about two or three weeks ago, I
think.

Q. Have you seen it within the last week ?

A. No, sir ; not till this morning.

Q. This was signed at your desk .?

A. Yes, sir.

Q. What sized desk was that?

A. A little wider than the stenographer's desk; I should
think about three feet in length and about twenty-six
inches wide; it was not a flat desk; same kind of a desk
as the stenographer’s, excepting a little railing round
the top and some drawers on the sides below. The
paper was signed at that desk; I signed it there, ihen
got them to step inside and take my seat, so they could
write comfortably,

Q. Got who to do that ?

A. The witnesses and Mr. Turnure. . They sat down
on my seat.
And used your pen ?
Yes, sir. *
The same pen ?
Yes, sir.
And the same ink ?
I think so.
. Are you sure the body of this paper is in your
handwriting.
A. T am sure; I am positive of my own handwriting.
Q. Now, have you the memoranda from which this
paper was drawn ?

o

OO PO P>
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*A T don’t think I have it, it is so many years ago; it
1s possibly torn up; is possible that I may have it lying
round among some papers; I have not looked for it.

Q. Who were at your office with Turnure at the time
this paper was signed ?

A. Not anybody but the witnesses whose name were
attached.

Q. Nobody at your office who came with Turnure ?

A. Noj, sir; if my memory serves me right, I don’t
think there was anybody else excepting us four.

Q. Olsen had a place in your office, had he ?

A. Yes, sir.

Q. What was he doing there ?

A. He was in the real estate business and insurance
broker, and afterwards he was elected justice of the
peace. He was elected justice of the peace in the Spring
of 1873.

Q. Can’t you tell us where we can,find him ?

A. No, sir; there is a good many wants to find him;
I can’t tell; I never could find out where he had gone
to; he left Jersey City, I think, in July, 1873.

Q. I understandlyou have given now all thatr oc-
curred.at the execution of this paper P

A. Yes, sir.

Q. If anything else occurred besides what you have
stated, would you have remembered ?

A. T think so.

Q. Have you any doubt about that ?

A. Nodoubt.

Q. You say you took memoranda as Mr. Turnure gave
it to you, from which you drew the paper ?

A. T did.

Q. Did you take a memorandum of his property ?

A. All the items that is therein specified I took in
pencil.

Q. Did you take a memorandum of his property ?

A. 1 don’t understand you.

Q. Why don’tyou understand that question ?

A. All that he mentioned there, if that is property,
that is what I took down in brief.

Q. Didn’t you take a memorandum of the property
he had ?

A. No, sir; nothing more than is specified there.

Q. I see this paper says : u1 give and bequeath to my

*
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beloved son John Lawrence Turrmre the sum of eight
thousand dollars.

Item —All the rest of my personal property, to wit:
Bonds, Mortgages, Stocks, &c., &c., to my beloved wife
Ellen Turnure and my beloved son James H. Turnure,
to be equally divided between them, namely: the one-
half which I give and bequeath to my jsaid wife she is to
receive and accept in lieu of her right of dower.” What
memorandum did you take from him as to her right of
dower ?

A. Precisely that asis written there.

Q. What dower did you understand that referred to P

A. T supposed, of course, if he hadn’t made a will she
would be entitled 1o her right of dower—one-third of
tlie property.

Q. Right of dower in what ?

A. In all his estate, both personal and real, I suppose.

Q That was your understanding ?

A. Yes, sir.

Q. That she would be entitled to her right of dower .

in real estate and personal estate?

A. T understood the law of New Jersey to be so.

Q. And you put lhat in to meet that,"didn’t yon ?

A. .As he explained.

Q. How did he express ?

A. Just the same as it is put there, about.

Q. Can’t you tell how he expressed it ?

A. No more than it is expressed there. In trying to
draw a will 1 try to use as much of the phraseology as
they may dictate, as possible.

Q. What did he say to you about dower ?

A. T I don’t know as ho said anything about dower.

@. Did lie say anything about dower ?

A. Oh, yea; he thought that that would be the best
way to satisfy her. LW

Q. You said a moment ago, that you didn’t know
that he said anything about dower; what did you mean
by that?

A. Well, lie must have said something about what
she would be entitled to if he didn’t draw a will; and,
of course, I then said inlieu of her right of dower; that
must have been the way it Avas brought up.

Q That must haAm been the Avay ?

A. I suppose it must have been.

Q. Iia\re you any recollection about it at all ?

A. Not a very distinct recollection—no.
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Q. What did you mean a few moments ago by saying
that memorandum must have been the same as this in
the will precisely P

A. Soit is, or was.

Q. Hain’t you guessing a little about 1t?

A. No, sir; not the slightest.

Q. What did you mean a moment ago by saying “
satisfy her” ?

A. Isuppose that was rny part in saylng that to ex-
plain to . »0

. W at "did you mean by that, ¢ to satisfy her ?

A. 1 suppose he could have left her nothing but l.er
right of dower.

Q. Right of dower in what ?

A. In the real and personal property.

Q. You thought he was obliged to do that, dldn t
y{lu—to leave her as much as that P

A. Idont know that I thought anything of the kind,;
it was for him to dictate that.

Q Didn’t you think, that in making the will, he had
to ieave iieras much as one-third of the personal property
and one-third of the real estate ?

A. I knew that, but 1 didn’t dictate that to him.

Q. You knew that ?

3Tos sir

n You would be greatly disappointed if you should
happen to find out- that a man can cut off his wife entirely
as to personal property ? I I

A No sir; 1 should not be disappointed, -although 1
know or’suppose, that the personal goes with the real

e3Q What did you say to him about his being obliged
to leave his wife one-third of the personal property as
much as that, and one-third of the real estate -

A. T didn’t say anything of the kind.

O. What did he say about it ? | H

A. That I can’t say, any more than he s1mply told me
to draw up the will in that way ; as he dictated, sol put,
it down in pencil mark.

0. What did he say about satisfying her ?

tv. Tdon’t know as'he expressed himself as saying to
satisfy her. . I 0

Q."Why did you use the expression a moment ago

A. To explain to you.

Q. Explain what ?

A. What 1 supposed was the matter.
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.Q. You supposed lie wanted to make it so as to satisfy
her—is;hat it ?

A. T suppose so.

Q. You did suppose that ?

A. Tthought very little at the time; I did*

Q. And you understood he was doing it to satisfy lier,
didn’t you ?

A. That I could not say, because she was not present
to object or acquiesce, or anything of the kind.

Did he say to you what real estate he had ?

No; didn’t describe it. 10
Did he say where it was ?

No, sir.

Didn’t he mention the real estate where he lived ?
No, sir; I knew where he lived at the time, in old
South Tth street. I don’t remember the number.

Q. I read from the paper: “Half which 1 give and be-
queath to my said wife she is to receive and accept in
lieu of her right of dower of what she is to receive, the
interest accruing therefrom for her maintenance, and is
to be put out at interest until she shall realize sufficient
for her maintenance, &c.” Where did you get that 20
from ?

A. T think them are his own words as he uttered them
at the time ?

Q. You think so ?

A. 1 think so; I have no doubt about it.

Q. You are pretty sure of that— his words as he uttered
them at the-time. .

A. T think so ; pretty confident of it.

Q. You think this expression, “She is to receive and
accept in lieu of dower,” are his words.

Yes, sir.

You understand what you are saving ? |

I do.

The very words ?

I think so.

. What did you understand that clause to mean as
you got it from, him ?

POPOPO
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Mr. McDermott objects to this line of exam-

<

ination. .

A. T should understand by that, that if he hadn’t 40
drawn a will she would be entitled to her third of the



10

20

40

20 Peter N. Horsley— Cross-examined.

real estate and personal—that’s what I thought \vas the
cause of his making the statement there, he being aware
of it; I suppose that’s how lie come to dictate it.

Q. What did you understand from him in his dicta-
tion toyou as to this part of the residue that was to go to
his wife, so far as its being used for her maintenance was
concerned ?

A. T could not say what I thought then.

Q. Why do you say these are the very* words that lie
told you ?

A. Because they are ; I know that; but as to what I
thought about his meaning at the time, I certainly can’t
remember that.

Q. You know what he told you ?

A. Ido, and so it is expressed.

Q. What did Mr. Turnure tell you that he wished in
regard to this half of the residue that was to go to his
wife ?

A. I cannot answer any different to what I have an-
swered.

Q. Answer it again.

A.. 1 cannot express myself any different about the
matter.

Q. Did lie tell you what he wanted his wife to have ?

A. He told me nothing more than what is there. He
did not tell me what real estate he owned, what bonds
and securities lie had, or anything of the kind.

Q. What did he tell you previous to your drawing
this paper that he wanted.his wife'to have P

Mr. McDermott objects.

A. Precisely the same as I have written there. Of
course I submitted to writing whatever he told me,
nothing more or less.

Q. Did he tell you how much lie wanted his wife to
have before the paper was drawn ?

A. No, sir, nothing more than as I say; it is all re-
duced to writing, what his wish and desire was.

Q. Your own words are in this paper, are they not ?

A. My writing is there, but they are his words, with
the exception of being according to the form that is
laid down.

Q. How did you adapt this vendue clause to the
form ?
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A. By embracing them in the form so as t> have. them,
in proper shape.

Q. What did you understand from him that he want-
ed to leave to his wife ?

A. T didn’t understand nothing mgqre nor less than
what he dictated.

Q. What did he say about putting out at interest the
share that was to be left to his wife ?

A. He didn’t speak about any particular item,” what
it meant, or anything of that kind.

Q. What did he say about putting the share of his" 10
wife out to interest ?

A. T shall have to repeat the same thing over again ;
those words are his own.

Q. Which words ?

A. That sou are speaking about now. lie was a man
of good sense, knew what he was talking about, and ex-
pressed himself well.

Mr. Bedle moves to strike-out the part not
responsive to the question, and the Court or-
ders it stricken out.

20

Q. The word “ Item ”’ here is, not his own, is it ?

A. No, that is mine, I guess.

Q. “ All the rest of my personal property, to wit,” is
not his own, isit ?

A. That is in the form.

Q. You put those there from the form ?

A. Yes, sir.

Q. “ Bonds, mortgages, stocks, &c., &c.,” are Yhose
his own words ?

A. Those are his.

Q. You took this from the memorandum that you 30
took down from him ?

A. Yes, sir.

Q. Where were you when he gave you the date 7m

A. In the same office.

Q “ To my beloved wife Ellen Turniire,” the word

beloved,” is that yours or his ?

A. That is part of the form.

Q “To my beloved son,” that is aecordimr to the
form ?

A. Yes, sir.

Q “ To be equally divided between them” P 40

A. That 1s his words.
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Q. The very words ?

A. The very words.

Q. “ One-half which I give and bequeath to my said
wife, she is to receive and accept in lieu of her right ot
dower.” Is that according to the form, or as he stated
it?

A. As he stated it.

Q. Word tor word ?

A. Yes, sir.

Q. I understand you to swear that distinctly, word
for word, as he stated it ?

A. To the best of my recollection and belief.

Q. Notwithstanding you have already said that you
don’t know that he. said anything about dower, you say
that is word for word according as it appears here and
as he gave it to you ?

A. Yes, sir.

Q. u Of which she is to receive the interest accruing
therefrom for her maintenance, and is to be put out to
interest.” What*lid he say about maintenance ?

A. T can tell you no more than what that expresses
there. As I said before, it is nearly verbatim of his ex-
pression at the time.

Q. Didn’t you understand from him that he wanted
that share put out for her maintenance at interest ?

A. What I understood at the time I cannot tell now.

Q. Didn’t you understand at the time from him that
he simply wanted that share of his wife to be put out at
interest so as to realize the interest on it, which was to
be used for her maintenance ?

A. T may have thought so.

Q. Well, didn’t you ?

A. T cannot tell what my thoughts were at the time
—1t is a matter of seven years past.

Q. You drew this paper ?

A. Yes, sir.

Q. What did you understand by that language ?

A. T cannot tell what I understood at the time.

Q. Didn’t you think that was a queer clause ?

A. T did not.

Q. You suppose he came to you to put his will in
shape, didn’t you ?

A. Yes, sir.

Q. And this is just his language ?

A. Yes, sir.

Q. You have no doubt about it ?
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A. T haven’t the slightest doubt about it, I Iliad
thought it was necessary tn hunt up that brief, 1 would
have looked for it.

Q Will you doit ?

A. T will look for it with pleasure.. I am a great
hand to keep those things as a curiosity.

Q. What did he say to put down in the memorandum
as to his daughter, Julia Hard ?

A. T have to repeat the same answer—whatever he
said he so dictated, and I so subscribed it, or wrote it.

Q. Did you know how many children he had P

A. No, sir.

Q Did you know John Lawrence Turnure ?

A. No,, sir. I never saw him till three weeks ago; he
came round to my house;

Q. The father you knew very well ?

A. Yes, sir.

Q. What was liis business in early life?

A. He had been a New York pilot, so he told me.

Q. Had you ever been to his house ?

A. Never.

Q. Do you know his wife ?

A. T do.

Q. How long have you known her ?

A. Only since the time I drew her will in 1876, I
think ; they both came together. That was the first
time I ever saw her; and 1 saw her here a couple of
weeks ago.

You drew her will in 76 ?

Yes, I think in ’76.

What became of that ?

She took it away with her.

Who gave you the data from which to draw that

*

Foropro

Objected to.

A. They both came in together, and they both, for an
old couple, I think, were asjovial a couple as I ever saw,
and they dictated thé matter between themselves ; what-
ever she said he acquiesced in; didn’t seem to be any
feeling existing between them at all ; they were laughing
and joking as if they-were newly married.

Q. Strikingly so ?

A. T don’t know as strikingly so.

Q What did you mention that fact for ?
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A. Because they seemed to be well pleased with each
other; whatever one said the other agreed to. They
kinder made a light matter of it.

Q. How old a man did Mr. Turmive seem to be to

ou ?

A. I should think at.that time he might be pretty
near'seventy.

'Q. llulse, you say, came into the office accidentally ?

A. He was there to see me on business.”

Q. You asked him whether he would witness this pa-

er ?
P A. T asked him, and so did Mr. Turnure.

Q. Your testimony, as I have it, is: “Ithink Mr. Turn-,
ure expressed a desire to have the witness” ?

A. Yes. that’s about right. ' » "

Q. Did you draw off this paper in the presence of Mr.
liulse P

A. Ho, sir ; it was drawn .before he came in.

Q All 6fit ?

A. Yes, sir.

Q. Was the date put in before lie came in or aiter-
Avards ?

A. Afterwards.

Q. What kind of a pen do you write with ?

A. A steel pen.

Q. Have you tried to make any inquiry tor Olsen,
lately?

A. No, sir.

Q. I ask you as to your memory—have you any recol-
lection, now fixed in your mind, as to whether Olsen was
present Avhen you signed your name to this paper ?

A. T am as confident, sir, as your name 1s Bedle; I
think I have some of his signatures laying rpund now.

Q. Did tjie old gentleman have a cane when he avos
there ?

A. Yes, sir.

Q. Did he Avear glasses ?

A. T think he did. I don’t think lie wore them in the
street, but I think he wore glasses Avhenever he Avanted
to read.

Q. Did he pay you for drawing this paper P

A. Yes, sir.

Re-direct examination by Mr. McDermott:

Q. Did you knoAv the names of any of his children %
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* A. Ko, sir; no more than saw one of them ; the first I
saw was this gentleman in Court here.

Q. When did he pay you ?

A. On receipt of the will. / -

Q. How long had you. known Mr. Turnure before, lie
signed this Wﬂ%?

A. 1 had known him three or tour years.

. Had you ever;had any. other business transactions
with him befoVe that ?

A. No, not any. Q

Q. What was your opinion at the time he signed the
will as'to his'testamentary capacity ?

A. T think he was as sane as I am at present ; seemed
to have good memory and ready of speech.

Q Have parties inquired of you for Mr. Olsen ?

A Yes, a number liave inquired where lie was. I
don’ know where he wars; don’t know where he went
when he left Jersey City.

@ Did you suggest, or dictate, to Mr. Turnure what
he should put in the will ?

A. Not a word.

Q. Did you tell him he was under any obligation to 20
leave anything to any person ?

A. Not a word; 1 didn’t consider it my business.

Testimony as.to- probate of will closed.

John L. Tuenuiie, a witness called on behalf of the
caveators, being duly sworn, testifies as follows :

30
Direct examination by Mr. Beetle :

1 live in Harrington Township, Bergen County; have
lived there since 1S70; before that I resided in Engle-
wood, Bergen County; had resided there since 1865 *°be-
fore that I lived in New York City; I am 61 years old
this month; >X am a married man; my wife is living- I
have three children, two sons and a daughter, all living
with me except the eldest son, who lives at Schenee&
tady and is a physician; he is 29 years old; my young-
est child is a boy nine.years old,, and the other is a °irl

eleven years old. I am a son of William P. Turnure a 40
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legitimate son ; he died the 2d of last August. At the
time of his death he was living in Second street, Jersey
City, No. 252 or 242; it is a little brick house, painted
yellow; he lived in Jersey City, to my knowledge, since
1866; before that lie lived in New York City, 24th
street, near 4th avenue. He was between 83 and 84
years old when lie died; he was born in 1796, I forget
the month; it seems to me it was in tlebruary.
Q. How many times had your father been married ?

Question objected to.

A. He had been married twice, and they say he was
married the third time.

Q. Who was his first wife?

A. Hannah, daughter of John and Catherine Smith;
she was my mother; she died in 1830; I think she was
28 years old when she died ; I was 11 years old when
she died; I was born in 1819.

Q. How many children did he have bv his first wife ¢

A. He had six.

Q. When was he married the second time ?

A. T cannot tell that exactly; I have not got the
notes in the Bible with me ; I did not charge my mind
with the dates; I think it was in 1834 or 1835—either
1834 or 1835; his second wife was Eliza, the sister of
his first wife; her name was Andrus; she was a widow
when he married her; she died in 1866—in January, I
think it was.

Q. How old was she when she died ?

A. In the neighborhood of 60; he had no children by
his second wite; she left none of her own children.

Q. What was her state of health awhile before she
died ?

A. She was a very fleshy woman; she weighed over
300 pounds.

Q. Was she in good health up to her death, or not ?

A. No; she was ailing for years before she died, with
dropsy—1t finally turned into dropsy; she was confined
to her house some five or six months before" she died,
and perhaps longer.

Q. Did she leave some estate ?

A. Yes, sir. ' '

40 Q. How many children did your father leave Inm

surviving ?
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A. Three, when the old gentleman died—myself, Mrs.
Julia Hard and James H. Turnure.

Q. How old is your brother James H. Turnure ?

A. He was two months old when my mother died,
and was 11 years old; that would bring him 50.

Q. How old is Mrs. Hard ?

A. T think she is 5 or 6 years younger than myself;
that lwould bring her 55; she lives at Tremont, the
upper part of New York City; her husband’s name was
Melvin Hard; he died about a year ago

Q. What children did he leave ?

Question objected to.

A. Four—three sons and a daughter, all grown up,
one is Melvin T., Julia L., Frank and William E.; none
of them are married; they live with their mother in
Tremont; the youngest isjust of age, I think 21 years;
the next 1s William, and Frank is the next oldest; he
must be 23, and Melvin T. must be 25; they are in a
wholesale paper warehouse.

Q. Did Mrs. Hard have any other children in 1873 P

Question objected to.

A. No, sir; she had had other children, but they died
when they were very small.

Q. Who did your father live with in Jersey City ?

A. He lived with a woman by the name of Ellen,
formerly called Nelly Weaver, and also by the name of
Vanderbilt.

Q. Did you know her bofore your father commenced
to live with her ?

A. No, sir; only by reputation.

Q. Do you know where she lived before your father
father commenced to live with her ?

A. Not immediately; no, sir.

Q. Do you know where she had been living a short
time before your father commenced to live with her ?

A. No, sir ; I cannot say that I do.

Q. How long had you known her by reputation before
your father commenced to live with her ?

A. Several years; I had heard of her frequently.
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Q. Do you know what estate his second wife had at 40

her death ?



10

20

30

40

28 ’ -John L. Turnure—Direct.

A- She did not have it' in her possession—it was in
his possession—but she died worth $12,750; a horise
and lot she sold, situate in 41st street. New York City.

Q. Did she and your father live in that house ?

A. YeS; they lived there for a few years; the house
was sold in 1856, I think' it was, and after that house
was sold my father and his second wife lived in 25th
street with ine, near 6th avenue, in the house with me.

Q. To whom was that house and lot sold ?

A. I know the parties but I cannot remember the
name. .

Q. Do you know whether it was Nancy Losee ?
A. Losee—that is it.

Last question and answer objected to.

Q. Do you know who she was the wife of ?

Question objected to. °

A.. 1 do not know her husband’s first name. ;

Q. Did she move into the house after it was sold ?

A. Yes, sir, and took possession of it; she had a hus-
band, and I think he was in thé feed and flour business.

Q. T will read you the description of a piece of prop-
erty in this paper—'which is marked “ Exhibit C. 1” for
identification—and you state whether that is the prop-
erty to which you have referred as sold by your step-
mother Eliza to Mrs. Losee. ’

Counsel reads description of the property in
the paper, which is marked “ Exhibit C. 1”
for identification.

A. Yes, sir; that is the property.

Q. How soon after the sale..of this property did your
father and his second wife come to live with you?

A. It wms not long. They sold it early in the Spring
or Winter, and 1 hired a house in 25th street in the
Spring, and they moved with me early in the Spring;
they lived with me, I think, two years—I believe it was
two years; it might have been three, and then- my
brother William A ..died, and they moved into 24th
street, near the 4th avenue, and took possession of his
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property in 4th avenue and 25th street as soon ns lie
died- ) '

Q. Wlhat property had your brother there ?

A. He had a double lot on the corner of 25th street
and 4th avenue, with a three story, building on it; it oc-
cupied the whole lot; it was used as a stable; he was in
business there; he kept a livery stable; he was a single
man, and died intestate.

Q. When he died had you any other brothers or sis-
ters then living than those you have stated ?

A. No, sir.

Q. Who inherited, then, William A .’s property ?

A. My father, William P. Turnure. Allow me to
make a correction. My brother died in 1861, and then
my father went over there immediately and took posses-
sion of his property.

Q. How long did he live there in the property left by
your brother ?

A, He kept it as a place of business; he did not live
there; he kept it himself about four years; I think he
lived in 24th street in rented property; they lived there
until my step-mother Eliza died, in 1866.

Q. After your step-mother Eliza died, what became
of your father ?

A. He had moved out of the city before that, and 1
understood that he lived in Jersey City.

Mr. McDermott objects to the witness telling
what he understood.

Q. Did anybody live with your father and his wife in
24th street, when she, Eliza, died ?

A. Yes; my brother James II. and his wife, and their
girl help by the name of Maria.

Q. Did James H. and his wife live with your father
and his wife in 24th street while they lived there P

A. Not all the time; I think James. H. ancf his. wife
lived with my father a couple of years; they kept house
in a different part of the house.

Q. After the death of vour step-mother where did your
father go tolive ? -

A. He came over to Jersey City to 2d street, at the
place which I have spoken, 242 or 252; it was then called
South Seventh.
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A. Right away;

Q. Did James continue to live there ?

A. Yes, sir, for a little while I think; I do not know
how long precisely,,

Q. Where did Ije move to then ?

A. He moved up to Tremont.

Q. Now state what you know as to the estate left by
your step-mother at her death ?

A. William P. Turnure had possession ofit; according
to her will [interrupted by objection by Mr. McDermott]
she left it to him as long as he lived. I am one of the
executors named in the will; I did not qualify; my father
did qualify.

Mr. Bedle offers in evidence an exemplified
copy of the will, and probate thereof, of Eliza
Turnure, dated August 27th, 1850, proved
March 16, 1866, before the Surrogate of the
County of New York, and it is marked as “ Ex-
hibit C. 2.”

Q. How came you not to qualify as executor of your
step-mother ?

A. We thought one was sufficient at that time to ad-
ministrate.

Q. Who thought P

A. Me and my brother-in-law and the old gentleman
all of us. . )

Q. Did you ever receive anything from your step-
mother’s estate ?

A. No, sir; I have never received anything from any
of them. .

Q. Did your brothers James H. or William, or your
sister, to your .knowledge, receive anything from your
step-mother’s estate ?

A. No, sir; not to my knowledge; I do not know that
they did.

G{ Now, you may state what you know as to the
amount of the estate that your step-mother left ?

A. She left the amount of that house and lot, what
that sold for; the old gentleman had possession of that
$12,750; there was a mortgage of $10,000 taken for
part of the purchase money, and there was $2,750 paid
at the time of the purchase; the $10,000 mortgage was
given for the balance; this mortgage the old gentleman
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collected after the probation of this will as executor after
iny mother’s death.

Q. You speak of that mortgage being $10,000; just
tell us whether vou are cerlain whether it was $10,000
or $11,000.

A. T am under the impression it was $10,000; it
might have $11,0.00.

Q. What had you to do with that transaction ?

A. T went there when he went to probate the will; at
his request I went to the Surrogate’s office to assist
him. the witnesses were dead, and we had to get proof
of the witnesses, and I assisted; I went up town in a
coach and got these witnesses for him, and they went in
and probated the will that afternoon, it stormed that
day, and I told him to "stay there so he would not get
wet.

Q. What conversation did you have with your father,
if any, as to how much estate he had in his hands, be-
longing to your step-mother that was left by tiie will ?

A. 1 have always called her mother: we always called
her mother, though she was our step-mother.

Q. [The last question repeated.]

A. Well, he had the wholes of it; he had this mort-
gage. 1 had no conversation wdtlh him after the proba-
tionof the will ; the day of the probation I had.

Q. What was that conversation in regard to the
estate P 'm.

Question objected to. N\

A. He said that he held the mortgage, anti that he
was going to collect it.

Q. Did yourfather, at any time, state to you, and, if
so, what, as to how much would be coming to the chil-
dren from your step-mother’s estate after he was dead ?

A. No; the will expressed that.

Q. Did you see the mortgage in the lifetime of yoqr
father ? 1

A. Yes; I saw him have it in his possession; he had
it in a little iron chest that he kept in the office; I
looked over his papers one day, and I saw it; it was paid
off in 1866, I think, after the probation of that will.

Q. Do you know what your father did with the money
that he received for that mortgage ?

A. 1 think he invested it; it appears to me he in-
vested it, if I remember rightly, in water stock bonds,
city bonds of'some description—I was not particular to
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ask him—1 mean New York City bonds; -I was not par
ticular in asking him, because 1 had full faith in him.

Q. Was this after your step-mother’s death ?

A.. Yes; I had full faith in him at that time, and I
did not question him much about those things for fear
he would think, I was impertinent.

Q. After your step-mother’s death, and after your,
father hid moved over to Jersey City, how soon did you
see him ?

A. T saw him in'New York; he used to go to the
place of business, corner of 25th street, and when.;I
went to the city 1 used to call in there;. I used to go
there nearly every day and sit in the office for an hour
or two, and I used to meet him there frequently.

Q. Did he sell that place at the corner of 25th street
and 4th avenue ?

A. -Yes; in 1872 I think lie sold it to Thomas B.
Wilson; Wilson was alive a few days ago.

Q. Who ran the stables at the corner of 25th street
and 4th avenue, from the time of your brother’s dea.tli
up to the time your father sold that place P

A. He ran it himself for about four years, I think;
then he left my brother James H. have it, and my
brother James H. ran it in the neighborhood of seven
years, up to the time of the sale.

Q. Was your father in any business from the. time
James H. cbmmenced to run that place up to the time
it was sold ?

A. No, sir; only speculating now and then in mort-
gages, I suppose ; I have been told he. did—I do not
know.

Q. What do you mean by speculating in mortgage? ?

.| ff
Question objected to.
A. I heard he made money out of it. '
Q. Do'you know how much your father sold that
place, corner of 25th street and 4th avenue, for ?
A. He sold it for $77,500; he got $27,500, in cash,
.and left $50,000 on bond and mortgage.
Q. State how you know those facts ?

Mr. McDermott objects to this testimony.

A. He told me so, and I know it by documents.
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Q. Do you know what your father did with the $27,-
000cash P

A. He piit it in a safe-deposit company— part of it—
and bought bonds with part of it—that is, United States
bonds—so he told me ; he told me that shortly after he
sold it; and he collected, afterwards, the fifty thousand
dollar bond and mortgage in 1878, I think; I know that
by Mr. Wilson telling me, and I have had conversations
with my father about it; he told me that they wanted
to pay it off, and I told him it was very hard to invest
money and get seven per cent interest, and I told him
he had better let it run as long as he could, it was in a
good place, and he said he would, but shortly after that,
they came and paid it off—the time had expired.

Q When was the bond and mortgage paid off, as near
as you can tell ?

A. In 1878.

Q; Do you know what your father did withdhe money
received from the sale of your step-mother’s property
over and above the amount that was in the mortgage ?

.Q The first payment that was made ?

A. Yes.

A. He put it out to interest; I think he put it in
some mortgages; I am not positive, but my mother told
me he put it out to interest, and she received the interest
from time to time; it belonged to her, and he put it out
to interest, and gave her the interest as it came due;
that is, my step-mother Eliza.

Q. What other property, to your knowledge, did vour

father have besides what was received from your step-'

mother’s property and from the property of vour brother
William ? dJ

A. lie had in the neighborhood of $32,000 that I was
cggnizant of, and I think there was some more besides
that.

Q. State how you were cognizant of it ?

A. He sold the Broadway line of stages; he, was in
partnership with my brother William A. and Bark Cor-
nell; they sold the line for $110,000; the indebtedness
Was $16,000, which left $94,000; it was given in notes

of $500 each, bearing interest; two of them became due .

every two weeks in the Summer, and two of them be-
came due every four weeks -in the Winter, or monthly;
twice a month in the Summer and once a month in the
Winter. These notes were divided between Bark Cor-
nell, William A. Turnureand William P. Turnure: that
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made over $31,000 apiece, and with the accumulation of
interest, as it fell due, amounted do about $32,000, as
near as [ ean get at it. The old gentleman' took some
of the long notes; those which became due first they
divided between my brother and Cornell; the old
gentleman took some of the long notes, saying he did
not want the money, and he gave me the most of
them to collect, and I put them into the Pacific
Bank, New York City, where I had an account, for col-
lection, and as they became due from time to time
I gave him a check for them. He took that
money and invested it from time to time; $10,000 of
that money in 1853 or 1854, somewheres along there,
he took and bought out the stock of a stable corner of
26th street and 6th avenue, leased property, and he
kept it a year or so, and took my brother James H. in
with him to help him in the office, and gave him part
interest in it: and after he had been there something like

. ayear, I was up there one day, and he says, “John Harve”

that was my brother—that is what we call him— “ Harve”
cannot do anything; he cannot keep a book; he cannot
take care of things, and I want you to come with me
and let him go back to where he was before.” Says I,
“All right/7 1 had been running an express line on the
Harlem Hoad, so I sold my express line out and I went
there in partnership with the old gentleman, and I paid
him $5,500 for the halfof the establishment. That was
in 1854, I think. Then him and me was in partnei-
ship from that, time until my brother died and left that
4th avenue property, and I says to him, “You will have
to go and take charge there, and I will buy the other halt
from you.” I gave him a $4,000 mortgage that [ had
ou a piece of property corner of 41st street and 6th ave-
nue, opposite the Central Park Square, or the Reservoir
Square, and $2,000. These $2,000 I agreed to pay him
within a year, from time to time as I made it, which 1
did before the year was up. He went over to 4th avenue
and took possession. That made $11,500 which I paid
him in all for the half which I first bought and the other
half when he left, and he went away to 25th street and
4th avenue and took charge of that property when my
brother died, the very day after he died. I am not good
at remembering dates.

Q. Your father, as I understand you, was in'e.ested in
that Broadway line of stages P

A. Yes, sir; they ran from Whitehall to 49th street.
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Who was interested with him in that line ?

Bark Cornell and my brother William A.

Is Cornell living ?

I think he is living in Long Island.

While James kept the stables at 25th street and
Fourth avenue do you know what arrangement existed
between him and your father in regard to them ?

A. Yes, sir; he let him have the stable for $600 a
year, just enough to pay taxes and insurance; that was
during the whole time that James was there; and in ad-
dition to that he gave him the stock that my brother left,
the horses and carriages and everything, all the para-
phernalia, valued at $11,000, sleighs, etc. m  /

Q Was that, in your judgment, about the fair value
of the stock ?

A. Yes, it was worth that easy.

Q. What became of that stock afterwards ?

A. My brother James kept it in his possession and
used it until the stable was sold, and he sold it and got
the money for it—sold it at auction. I do not remember
the name of the auctioneer, but I have got a catalogue;
I was not present at the sale; I saw a catalogue at the
time, and 1had one aday or two before the sale. The
sale was in 1872, I think.

Q. [Showing witness catalogue, which is marked ‘‘Ex-
hibit 0. 3.’Z] Is that the catalogue of which you speak P

A. Yes, sir.

Q. This catalogue refers to the contents of Turnure’s
stables, 337, 339 and 341 Fourth avenue, corner of 25th
street. Is that the place of which you have spoken ?

A. Yes, sir; that is the place; those are the numbers.

Q. How long did James H. run these stables at $600
a year ?

A. The whole period he was there; about seven years.

Q. Now, did you have a conversation with your father
after he had moved over to Jersey City, in regard to his
living there and his will, and, if so, state when it was
and where it was.

OrOFD

Question objected to.

A. He came to see me in the Fall of 1866, in com-
pany with his brother Abram, who is since deceased. I
was then building at Englewood. They came up there
to see me and just to look around. I took them to the
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house; they got there about 11 o’clock in the morning;
we had lunch together and rve took a walk around the
place, up around the hills where they where opening the
streets looking at the locality; they staid there till about
three o’clock in the afternoon and they both went down
in the train, my father and my uncle.

Q. Now state what occurred ?

Question objected to.

A. 1 said to him, “Daddy, come up here and live with
me; you can take part of this house; you can have any
part you like, and go and come when you please, and I
will take good care of you.” “Well,” he says, “I guess
I won’t; I do not care about coming up; I do not care
about living here;” so he went down on the three o’clock
train. The next time I saw him was the following year,
1867, in the month of July, I think it was; I have that
day impressed on my mind, because I was building on
the hotel there, and I stood on the hotel piazza as
he came across the street; I was reading a paper
and I happened to look up and I saw him coming
across the street, and before he had got entirely across
he says, “1 suppose you heard I was married ?” Says
I, “No, Daddy, I have not.” “I am,” he says. Says I,
“To who ?” Says he, “To Nelly.” Says T, “My God, you
don’t tell meso.”

Mr. McDermott objects to this testimony.

“Yes,” he says, “but 1 have made my will, and di-
vided my property into four parts, taking out what they
have had so as to make ajudicial distribution.” “A just
distribution,”—that is what he said. He says: “There
won’t be any more children; sheis 65, and she won’t have
any more children.” That is the very words he used.
Says I, “Where do you live?” I knew he was in Jersey
City, but I thought I would ask him. He told me the
number of the house; in South Seventh he lived.

Q. When he said he had divided his property into four
parts, did he say how much that was for each ?

A. No, he did not tell me exactly how much. Says
T>“ You must have considerable over one hundred thou-
sand ?”  “Oh, yes,” he says, “considerable over that.”
That was all that was said in regard to the property.
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Q. When he spoke of the four parts, what four jer-
sons did he speak of, if anybody ?

A. He meant us three children and this Ellen. Alter
I asked him the'number where lie Jived in South Sev-
enth street, he told me, “Yes,, yes, she bought it her-
self.” “Ho,” says I, “Daddy, you bought that and had
it made in her name.”

Q What did he say ?

A. Nothing, but he looked abashed; that is all,

Mr. McDermott objects to the witness testi-
fying as to looks.

Q. Did he say. when the property in Jersey City was
bought ?

A. He did not tell me; I did not ask him. He told
me he had paid $8,500 for it, or that she had, not him.
He said she had, andI said, “You paid that,” and lLe
said nothing;.

Q Did he state then as lo how his propertv was in-
vested ? "

S.
Q. Did he state when lie had married Nelly ?

A. No, he did not tell me, and I did not ask him
He had been maaried nearly a year, but I did not know
anything about it then. I did not know the woman; I
had never seen the woman, to my knowledge.

Q. Did he say to you then where Nelly had been liv-
ing when or before he married her?

A. No, I did not ask him.

Q. Did he tell you where he got acquainted with her ?

on
ev

A. No; I did not ask him; it was }l)atent; we all knew7

that, ;

Q When you say you did not know her before, you
mean personally, I suppose ?

A. 01 course. I knew her by reputation; ef course,
I had heard of her before.

having been with her to Saratoga ?

A. Yes; I did. I spoke to him about my mother’s
death, saying that I was sorry that he had been to Sara-
toga with this woman the year before she died; that the
old lady felt very bad about it. I told him—says I, “ The
old lady felt very bad before she died about that woman.”

40
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He did not say a word, but wiped the tears out of his
eyes; that was all, and so did I.

Q. When did you next see your father after that con-
versation of which you have spoken at Englewood ?

A. T did not see him until the next season, 1868. I
think it was in the Fall—in September, as near as lean
think; the weather was a little coolish; I met him in
Grove street,. Jersey City; I come over for the purpose
of paying him a visit; there was another man with him—
I do not know who the other man was—and he says, “I

10 am just going around the corner with this man, and I
will be back in five minutes; go to the house/” And so
I went to the house and waited on the stoop till became
back, and then we went into the house together.

Q. When you met him in the street what did he say ?

A. He shook hands and was glad to see me.

Q. How were your relations with your father duiing
his lifetime ?

A. Very good, first rate; never had a quarrel.

Q. Hid you never have any difficulty with him at all ?

A. No, sir; never.

Q. Had those relations continued up to his death ?

A A. Yes, sir; I never done anything to him to offend
him, and he knew it.

Q. Now, then, when your father returned to his house
and you were on the stoop, what then became of you
both ?

A. He said, i:Coine i1.” He opened the door and we
went in, and we sat there and talked till two or three
o’clock—the train lime; I was there, I guess, about two
or three hours; he introduced me to this Ellen. He says,
“T will make you acquainted with Ellen, my wife/ 1
said, “How do you do?” and she said, “How do you

30 do ?”

Q. What then occurred between you and your father?

A. Nothing special; we sat there and talked on
general subjects; 1 gave them an invitation to come up
and see me.

Q. When did you next see him ?

A. T saw him five or six months after that at his
house; I called on him, I think it was about 11 o’clock
in the morning; I took dinner there, and staid there till
about three; there was nothing special occurred then;
we was sociable; T went out in the yard with him and

40 he showed me his chickens and his pigeons.

Q. Did you call there again after that?
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A. Yes; in perhaps six months after that I called
there again; I used to go down about twice a year to see
him, till of late years, and then circumstances was such
that I could not get away, and perhaps a year or eighteen
months would elapse before I would go there.

Q When you went there, at the end of the six months
of which you have spoken, what occurred—in the first
place where was he ?

A. Upstairs in the front room.

Q. What occurred at this time you saw him upstairs
and when was it P

A. It was in 1869, in tlie Spring; I think; he was up-
stairs in the front room.

Q. Who was with him.

A. She was. He was sitting up in a rocking-chair
and she was sitting close by him, looking at him, and he
was talking on general subjects. He asked me about my
affairs, and among the rest he asked about the old horse.
He says, “How is the horse—have you got the horse
yet?” Says I, “Yes.” And we were talking on different
subjects, and then he says again, “How is the horse—
have you got the horse yet ?” And he asked me that ques-
tion two or three times, and I thought it queer. That
was a bay horse called “Meteor;” lie was 29 years old;
he will he 30 this Spring; I had him for an exhibition
horse in the school.

Q At this interview upstairs of which you have
spoken, how long did you remain there ?

A. 1 was there about the same length of time that I
usually staid; I was there after dinner; I left about
three o’clock; I was not at dinner at that time. I was
there about three hours, from 12 to 3; I was with him
all the time I was there, and conversed on various
matters.

Q. Did you notice then any impairment of his facul-
ties, and, if so, what ?

A. Well, he was forgetful ; he would ask a question
over sometimes; the same questions I would ask him he
would ask me, and I would answer him, and then she
would put in and answer it for him or answer for me, as
the case might be. Sometimes, when I would .tell him
anything, he would say, “ What ?” and I would tell it
over to him, and he would ask me “ What ?” again,
and then she would put in and answer it herself.

Q How many times did he ask on that occasion about
this horse ?
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A. About three times.

Q. What would be the question ?

A. u How is the horse— have you got the horse yet ¢”

Q. Hid he at that time complain of any difficulty ?

A. les. He complained of pain in his head and in
his back. He would get up stiff and hold his hands be-
hind him-.." Says I, “ What is the’ matter—have you
got the old pain in your back again ?” He says, “ Yes.”
He was subject to that for some time. He had been
subject for a long time to a kidney complaint, or a lum-
bago; he had had it for several years, when we were on
ihe corner of 26th street and 6th avenue.

Q. How would it act on him ?

A. Make him lame and stiff, and sometimes he would
have continuous pain; sometimes he would complain a
good deal, then it would run off and he would not have
it again for perhapsa month or so.

Q. When would take him how would it apparently
be, as to severity of pain ?

A. Tt seemed to be quite acute at first. He, used to
say he took cold.

Q- On this day in 1869, of which you have spoken,

* at the house in Jersey City, what did he complain of?

A. He complained of his head and back, and got up
and put his hands behind him; he said his head hurt
him all over.

Q At this interview in 1869, what impression did
the mental condition of your father make on you then P

A. T thought he was beginning to get old, and he was
losing his faculties; he did not appear to be the same
man he had been when we were together in business.

Adjourned till Monday next, December 6th, 1880, at
two o'clock, same place. ¢

Pursuant to adjournment, all the parties appearing,
the taking of evidence was resumed on this December
6th.

John L. Tuexure. Direct examination continued
by Mr. Bedle

My father was a Sandy Hook pilot in his early life,
and he continued in that business up to about 1849,
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with the exception of a couple of years in the interval
that he bought afarm, and lived two years on it in Rock-
land County, at a place called Dutch Factory; that was
in 1838 and 1839, I think.

Q. In his early life, and up to the time of the death of
your step-mother, Eliza, what kind of a man was your
father as to business capacity and management ?

A Very good; quick, spry, careful.

Q. At the time of which you have spoken upstairs,
when you saw him in Jersey City, as I understood you,
you saw Ellen, whom he said he had married ?

A. Yes, sir; I saw her.

Q. What occurred at that time on her part when
questions, if anything, were asked by you of your father
—state the particulars ?

A. She would set facing him generally, and if I pro-
posed anything, or asked him a question, she would
answ,er it for him; she would have more to say than he
would. On several occasions she'forstalled him; for in-
stance, it I would ask him anything, she would answer
it for him—not give" hirii a chance.

Q. State any particulars that you recollect on the
occasion in Jersey City, upstairs, in 1869, of which you
have spoken ?

A. On one visit I made him, in 1869, I found him
upstairs, and she was engaged bathing his head with a

preparation. I asked her what she was putting on; she®

said it was hemlock. After she had got through I asked
her to let me try some; I did so, and put it on my own
head, and it produced a tickling, prickling sensation. I
told her, says I, “ I would not use.too much of that; it
appears to make him drowsy.”

Q What was he complaining of then ?

A. A pain in his head and depression.

Q. Was he sitting up, or in bed P

A. Sitting on a chair.

Q. Were you familiar with this preparation which she
called hemlock ?

A. T know what it 1s—conium meciculatum; it is an
extract of conium, water hemlock, which produces a
prickling, tickling sensation, something similar to
aconite.

Q. Are you familiar with the use of that on horses?

A. 1 seldom ever use it, because I don’t think it is
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Q. When is the last time you were at his honse in
Jersey City before he died ?

A 1 was there about 18 months previous to his death.

Q. How often had you been to his house between
1869 and the time of his death ?

A. T don’t remember the number of times; perhaps
twenty, as near as I can get at it.

Q. Did you ever see him at other places than at his
house in Jersey City, between 1869 and the time of his
death ?

A. No; I didn’t meet him anywhere except, on the
street, on that occasion I spoke ot in my. testimony be-
fore.

Q. My question is—between 1869 and the time of his
death, did you meet him anywhere else than at his
house in Jersey City ?¢

A. No, sir; that time I met him in the street was in
1868, I think—the time I met him with that man.

Q. At these different times, while you were visiting
him in Jersey City, how did Mrs. Nellie Turnure act ?

A. She seemed to be more and more of a boss every
visit; he seemed to be more and more dependent; she
would dictate to him in spending money, and so on what
he should do with it. On one occasion I repaired our
lots in Greenwood Cemetery, and I had a bill made out
of his and my lot separately. I went there and told
him, and asked him if he was willing to pay for what
had been done on his lot; he said, u Yes,” and she im-
mediately spoke up and. said, “ Ha, we spent $10 last
Spring on that lot;” and I replied to her that she had
only thrown that $10 away, as they only washed the
monument off with it, and it needed a thorough le pair-
irig—the fence needed setting up,” and I went on to
enumerate the different things that had been done; and
he asked me then,'says he, “ Did you see that they had
done it?” says I, “ Yes, sir.” That is all that trans-
pired. That was in warm weather, and I think in 1S76.

Q. How often did you see Mrs. Turnure with a
bottle bathing or rubbing his head P

A. T saw her on two different occasions; it must have
been in 1877 and in 1878.

Q. Did she give you the recipe ?

A. No, she did not give me the recipe; she told me it
was hemlock, and I smelled if, and of course 1 found
what it was.
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Q. She didn’t give you the recipe for the prescription
for the hemlock ? "

A. No, she gave it to my sister, I believe.

Q. Did you receive any word from anybody of your
father’s last sickness ?

A. No, sir; no word was sent to me abdnt his death.
The first intimation I had was, I saw his death in the
paper and notice of the funeral in the New York Herald,
on the 5th of August, 1880, and he died on the 2d,
so she told me. I got the paper on the morning of the
5th, the first I saw of it, and I immediately came down.
I went to the house and I was let in by a little girl ; 1
went into the room; the room was dark, and the first
thing 1 hit my toe against the bench under the coffin;
the girl opened the window shutter, jand just at that
moment this Ellen came in; says I, “ Ilow long has he
been sick?” “ Oh/ she said, “ he has been sick ever
since the last of December.” Says I, “ Why didn’t you
let me know?” “ Het,” she says, “ he thought you
didn’t care anything about him.” Says I, “ You told
him that,” and I sat down and I asked her if she had
the arrangement made for the funeral. “ Oh, yes,” she
said that she had, and I "sked her where she was going
to' put him in the lot. She sail she was going to lay
him to the east of where Eliza was. She had been to
the office and tried to take Eliza’s remains up and put
them in the back of the lot and put him there. 1 told
her that was impracticable.

Q. What was the object of that ?

A. 1 don’t know. I told her, says I, “ I would not
haXe her remains desecrated; you should not have done
So.

Q. What conversation did you have with her then in
regard to his sickness ?

A. 1 asked her how he appeared to be through his
sickness. She said that he had fallen down in the
street some month or six weeks previous, and that he
had been to the watchmaker’s to get his watch repaired,
and in coming home he had fallen down in the street,
and some parties had brought him home, and he hadn’t
been out of the house since. I asked her how he was
before he died. She said he laid asleep all the time
Says I, “ How long ?”,, “ Oh, he laid that way for a
week, she said, “ for a whole week, sleeping—in a state
of coma.”

Q. Did she say anything about the doctor ?
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A. T asked her what doctor they had. She said Dr.
McDowell, I think.

Q. Did she say what he said about him ?

A. No further than that she said the doctor said he
had paralysis and softening of the brain. I asked her
what disposition he had made of his affairs. She said,
“ Oh, they are all right.” “ Yes, but,” says I, u what
has he done—where is his will ?” Oh, that is in the
hands of a lawyer,” she says. Says I, “ He told me he
had made a will.” “ Yes, but he has made another one
since,” she spoke right up. Says I, “ Since when ?”
“Well,” she says, “ he had made a will lately.”

Q. Did she say who had it ?

A. T asked her who had it. She says, “ It is in the
hands of a lawyer.” Says I? ( Who is the lawyer?” She
didn’t know. Then I asked her—says I, “ He is not
quite 84 ?”  “ Oh, yes, he 1is,” she says. Says I,
“ Where is the family Bible with his age recorded in it ?
She says she didn’t know. Says I, “ Isn’t it upstairs ?”
“1 don’t know,” she says. 1 staid a few minutes and
left, and went there the next morning again. The
funeral was on the.6th, the next day.

Q. Was anything said by her on that occasion, on
the 5th, in regard to where you lived ?

A. T asked her why she didn’t send me word. She
said she didn’t know where I lived. Says I, “ You did
know, because I left my address here—a card—and he
put it in his pocketbook the last time I was here.” She
said she didn’t know anything about it. She sat right
opposite to him and saw him do it. I went there on
the 6th, and went to the funeral, went to Greenwood
with him; he was buried in his lot in Greenwood Ceme-
tery; his lot and mine is enclosed together; we bought
it in connection with one another in 1844,1 think it was,
and he paid for half and I paid for the other half, and
we had a fence put around it.

Q. After the funeral, did you have any conversation
with her in regard to any spells that your father had, and
if so what. ?

A. No; not after the funeral; while I was sitting
there she told me about these spells; she said he had
his o'd spells again. Says I, “ When did he have the
spells—the first one?” “ Oh, when he was at Sara-
toga—when we was at Saratoga together he had one,”
she said.’

Q. How long was that before ?
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A. She didn’t say how long.

Q. Did you know to what occasion she referred ?

A. No.

Q. When she spoke of these spells, did she say any-
thing about the head trouble ?

A. Yes; dizziness in the head, and that he would
fall down.

Q Had you heard about his being at Saratoga with
her ?

A. Oh, yes, in 1865; my uncle was there at that
time, and she passed herself off as his wife in 1.865, and 10
my uncle told me he was so disgusted that he left.

Mr. McDermott objects to the latter part as
hearsay.

Mr. Bedle : We do not inust that it is legal
evidence.

Q. You had heard of her being at Saratoga in 1865 ?

A. Yes, sir. 20

Q. Before y°ur step-mother Eliza died ?

A. Yes, sir; my uncle Abram is dead, and unfortu-
nately we cannot get his testimony.

Q. This alleged will appears to bear date Feb. 20,
1873. State, at the visits made to your father in Jersey
City, after the death of your step-mother Eliza, and up
to Feb. 20th, 1873, how the condition of your father’s
mind seemed to you to be P

A. He seemed to be failing every year, every month
that I went there, and she would take him to Saratoga
in the Summer, and in the Winter she would take him
down to Florida, and 1 asked her why she had done 30
that. She said, u For his health; his health was poor,
and it was necessary.”

Q. What did his condition of mind during the time
of which youjrave spoken last, appear to you to be ?

A. Seemed to be entirely under her ontrol, as if he
didn’t have a will of his own.

Q. How as to memory ?

A. Not good; he would lose his memc'ry.

Q. How as to childishness ?

A. Sometimes he would spurt up and get bright; and
other times he would be what you might call a little 40
soft, as near as I can get at it in that way.
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Q. Was that bill of repairs to the cemetery lot paid ?

A. Yes, sir; he paid me; he put his hand in his
pocket and pulled the money out and gave it to me as if
he was in a great hurry; she commenced talking about
the $10 before he gave me the money.

Q. Had Ellen children ?

A, Yes, soI heard; I saw a woman there that she
called her daughter, at the house on several occasions; 1
saw her at the funeral, and there was two of her daugh-
ters, as she said ; I inquired who they were, and they
said they were this Ellen’s grandchildren—this woman’s
daughters; these daughters were girls. I should judge
one of them was perhaps 14 and the other 15 years old.

Q. Do yon know whether the mother of those two
daughters lived with Ellen ?

A. T don’t think the mother did; I did not see her
there on any othei occasion except on the iuneral; 1 saw
these girls there on several occasions for a couple of
years—yes, longer—four years before he died; they
seemed to live there.

Q. Your brother James H. Tuinure, is he a pilot ?

A. Yes; a Sandy Hook pilot ?

Q. Do you know of any other property that your
father gave to James H. besides that which you have
already spoken of ?

A. Oh, yes; when 1 made the first payment for the
first half of that stable that I gave him this house in
Brooklyn for, he gave that to him ; I gave him this
house and lot that I describe here before, and $2,000 on
lhe26th street stable; 1 think that house was 181 Sands
street—1it is near Hudson avenue—and James lived in it
till my father let him have the 4th avenue stable; then
he moved into 24th street in the upper part of the
house where"my father lived; I don’t know what he did
with the Brooklyn property; he sold it. I suppose.

Q. What was that property worth when you let your
father have it ?

A. Three thousand five hundred dollars; that is what
it cost rue; the lot was 20x106, I think.

Q. When did he let your brother James have it ?

A. Immediately aft-er I went up there with him. I
saw him give him the deed. James went into posses-
sion immediately, and he lived there for four years.

Q, What other money did he let James have ?

A. He has let him have money to buy a pilot-boat
with; that was after he left the stables, He left the
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stables in 1872, and kept a couple of years up to Kings-
bridge; it must have been in 1875, I think.

Q. What was the pilot-boat worth ?

A. I cannot say; they used to cost about $10,000
when I \vasin the business, but they were worth a good
deal more in 1875.

Q. How much did your father let him have for that
object ?

A. 1 don’t know; I never heard the amount.

Q. Do you know of any other property that your
father let James have ?

A. T can’t think of any at present. He got a gold-
headed cane belonging to my mother when he moved
from 24th street; it was given to her by my deceased
brother, and the old lady gave me that cane before she
died, and told me, “ John, when I am done with this,
you take it;” that was my stepmother Eliza. 1 didn’t*
get a chance to take it; Harvey grabbed it—that is,
James H 1 spoke to the old gentleman since about if,
and he said he would get it for me, but he never did.

Q. The furniture that was in the house in Hew- York
that your step-mother Eliza owned— whose furniture was
that ?

A. It belonged to her.

Q. What became of that after her death P

A. He moved to Jersey City; itis in the house there
now I suppose; it was the day of the funeral I saw
several articles there belonging to her; James H. got
several things.

Q. What articles did you see in the house in Jersey
City ?

A. I saw the bureau and desk that belonged to my
step-mother.

Q. Did you see any of the furniture that belonged to
your own mother ?

A. ISI T can’t say that I did; the occasions that I
went there I only went into two or three rooms—two
rooms upstairs and the front parlor.

Q. What sized house is this in Jersey City ?

A. T think it is 25 feet front, and I should judge
about 35 feet depth; it was two stories, and they raised
it up and put a mansard roof on it; that has been done
within three or four years

Q. Do you know of anybody living with your father
and Mrs. Turnure, except these grandchildren of which
you have spoken ?
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A. No, I don’t.

Q. Did they keep a servant ?

A. T don’t know; they have kept servants; several
years ago there was romebody living with her—some
relative of hers 1 understood; the first two or three
years I went there—and I would state I made- visits
there while he was gone—1I found that he was gone to
Florida in the Winter time. I think on two or three
occasions I saw this woman, her step-daughter or daugh-
ter-in-lew; I mean her daughter-in-law; she married her
son.

Q. Did you know her son ?

A. No. ' .

Q. When he was gone to Florida, did you under-
stand that Mrs. Nellie Turnure was with him P

A. Yes; this woman said they had gone to Florida.

Q. Do you recollect ot a diamond ring ?

A. Yes; T know when he bought it; he bought it
when he kept the stable in 4th _avenue, the very next
year he went there; he bought it in 1862 and gave $700
for it;, he bought it of a Pole by. the name of John that
used to come in and peddle diamonds.

Q. What became of it ?

A. He had it on his finger the last visit Xmade there;
that very ring he promised to my niece Ju'lia Elvira.

Q. Do you know what has become of it since ?

A. No, sir; he had a. gold watch that cost him $200;
he had that along while; he must have had it twenty
years. I
Q. What became of the watch ?
A 1 suppose it has gone after the ring; I don’t

s >V'D0 you know whether he had it ihe last time you

saw him ? . . , , ”
A. Yes; that interview I had ‘the day before 'the
funeral, she told me the last time he was out he had
been to the watchmaker’s to get his watch, that he had
left it there to be repaired, and she said that was six
weeks before that; she did not say who the watchmaker

Q. Do you know anything about your sister s circum-
stances, Mrs. Hard ?
A. Yes; something.
Q. -State, generally ?
Mr. McDermott objects to this line of testi-

mony.
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A. Mr*. H:ird had considerable real estate previous to
1878, and in order to help her husband tide over the
panic in 1873. she mortgaged the most of it pretty fully
to keep his business going, so that I don’t suppose it
would tiring the mortgages now if it was sold.

Q. -Has she any property to your knowledge, now—
any estate?

A. She holds this real estate in her name that is
mortgaged; that is all ;she has got.

Q. When did you last converse with your father on
the .subject of your step-mother Eliza’s estate ?

A, T havo not said anything to him since he told me
he had married this Elleu.

Q Do you recoil ct anythingmfarther that he then
said in regird to tnat estate, and, if so, what—your
step-mother’s estate ?

A. No; I do not.

Q Did lie tell you at any time how he had invested
it ?

A. T was cognizant of his investing the first payment
when he first sold the house, and then thpre was this
mortgage on it; the first payment was invested in watei
stock bonds of New York.

Q. When the mortgage was paid he invested that in
what ?

A. In four and a half per cent. Governments; that
was paid in 1866, alter her death.

Q. Did your step-mother Eliza have any debts out-
standing at her death, to your knowledge ?

A. iSo, sir; she had none. V e A .

Q. YVhat was the household furniture that she left a
her death—I mean your step-mother Eliza— worth
then?-

A. Perhaps, might have been worth three or four
hundred doiiais.

Erom what you saw of Mrs. Nellie Turnure, what
kind of a will, m yourjudgment, had she—i mean will ?

A. A pretty good snapping one—a'kind of a knife-
cutter.

Mr. Bedle : It may be that we shall want to recall
this witness when we supply certain papers which have
been marked for identification, when they are properly
exemplified by the clerk in New York; we will want to
have them exemplified.
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Mr. McDermott : We waive the exemplificui< n.

Counsel for caveators offers in evidence Ex-
hibit C. 1/’ already marked for identification.
It is a certified copy of a deed from Eliza Tur-
none and William P. Turnure to Nancy Loree,
dated Feb. 2, 1858, the exemplification being
waived by counsel for proponents.

Also, a certified copy of a mnior/gaye from
Theron Losee and Nancy Lose« his wife to
Eliza Turnure for $11,000, dated Feb. 2. 1S58~
and the discharge or cancellation thereof
thereon, and the exemplification also being
Waived by counsel for proponents, and marked
“ Exhibit C. 4/’ >\

Also, a certified copy of a deed from Milliani
P. Turnure and Elbn Turnme bi> wife to
Thomas B. Wilson, dated March Hi, 1872, ex-
emplification being unlived > counsel tor pro-
poneui”j and marked “ Exhibit C. 5.”

Also, certified copy of a mortgage from
Thomas B. Wilson to William P. Tivyhure for
$50,000, dated March 1G, 1872, and the dis-
charge or cancellation thereof thereon, exempli-
fication b ing waived by counsel for propon-
ents, and marked u Exhibit 0. 6.’

Also, a certified copy of an assignment of a
mortgage from William P. 1urhurei to Qatb-
erine Lynch, of the mortgage last referred to,
the exemplification being waived by Coumel for
proponents, and mai'Ked 'l Exhibit G. 7, the
date of said assignment being June 4, 1877.

Also, a certified copy of a satisfaction piece
of the last-mentioned mortgage from Catherine
Lynch, dated Februarv 9,1878, exemplification
being waived by counsel for proponents, and
marked “ Exhibit 0. 8.”

Mr. Bedie [to Mr. McDermott] : Do..you want us

to produce the New York acts showing the record acts?
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' Mr. McDermott : I don’t know as I do just now.

Mr, Bedle: Then we will let it stand just now.
Cross-examined by Mr. McDermott :

Where was your father born ?
In Nyack, Rockland.County.
Do vou remember the date of his birth ?
In 1796.
How do you fix that date ?
. From what lie told me and from the record lie
made in the Bible, and mv uncle also, his older brother,
told me he was born in 96 1 asked him here the other
clay.

Q. Where does his brother live P

A . In Now York.
Q. How old is he?
A
Q

POP> o> L

. Ninety-one years and six or seven months.
. Do you remember his lather ?

A. Yes. sir— my grntidfatln r; lie died just fifty years
ago; I was 10 years old when he died; he was 79.

Q. Do you lemember your grandmother on your
father’s side ?

A. I do not; she died when I was very small.

Q Do you know how old she was when she died?

A. 1 don’t.- *

®Q What was the first business that you engaged in
after leaving school ?

A. After I was grown up ?

®Q Yes, sir.

A. Piloting; I was a Sandy Hook pilot.

Q. Engaged for .yourself or employed by somebody
else ?

A. For myself.

Q. Did you own the boat ?

A. Part of it; I bought part as I went along, and I
earned the money; the name of the boat was James
Avery, No/9.

Q. Where did you get the capital P

A. T went to working at journey work.. There are
two sets of pilots—one set owns the boat, and the others
work what they calk d journey work.

Q. When did you leave piloting ?

A. T left piloting/in 1851, and in 1853 went, hack
again, and I continued piloting until i856; since that
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time T lave not been engaged in “loting; I have no
interest in piloting now. B BBBBBB.!
Q. What business have you followed

A. Kept a stable and I riding school m ﬁﬁﬁi
till 1865— in business for

and 6th avenue; 1 was leasehold g —

A Yes 1 owned [hare int é
One, and the other lost 9 é!n L
¥{ 5 ?‘ ! 7Mdo’ remémb Watl

y." you any mortgages upon real estate in New
York ?

@ Haw you owned any real estate in New York

90 < . arid
VIR nY%s,yle%gvmd property corner of 115t street a

6th avenue, but I think it was a little ove, 20 years

2°Q. Do you own any veal estate in any other State
than New Jersev ?

A. No/sir; not at present. t BHBBB

Q. Have you any mortgages upon any rea
any other State except this ?

q ! State what your real estate in New Jersey consists

ﬁ fl]rms§ one bouse a.:Bot, a lot I

A. Fartot it; the two farms is sepaiate.

Counsel 'for caveators objects to this ex-
amination as irrelevant.

n What was the consideration glven by you for
those fonns-wliat did you pay tor them?
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Objected to as irrelevant.

A. [ forget now what I paid for them; I purchased
one of them in 1870; that one cost me about 018,000;
the other °ne, cost me about $4,500. ,

0. What did the stable lots cost you?

A. That property cost me forty odd thousand dollars.

Q. That is in Bergen County ?

A. Yes; I don’t remember the'exact amount; I could
not tell whether it was over $45,000 without looking my
bills all over, and I don’t know as I could find them all,
but I am sure it was over $40,000.

Q. What did you pay for the hotel property P

A. T cannot tell without looking over my bills; T
bought the material, and had it built by day’s work,
and®l cannot tell how.much it cost me; I can approxi-
mate it, and it approximately cost in the neighborhood
of $20,000—that is, the building; the ground, when I
built on it, was worth about $10,000; I don’t remember
what I paid for it ?

Q, Now we have the farms, and hotel and stables
What other real estate have you?

A. Houses and lots.

Q. How much are the houses and lets worth 1

A. I don’t know, one of them cost me 02,500 under
foreclosure; it is worth a good deal more than that.

Q. What are the other houses worth P

A. T cannot tell what they cost; there are two on the
one lot.

Counsel for daveators wishes!it understood
that this examination is all taken subject to ob-
jection as irrelevant, and the same objection is
applied to a continuance of it on the same sub-
ject matter.

Q. What do you value all your real estate in New
Jersev at ?
A .’ $65,000 to 070.000— somewhere along there.
Do you keep the hotel yourself ?
No, sir. A
Are you engaged in any business ?
Yes ; a veterinary surgeon.
What is yotir income at that business ?
About three or four hundred dollars a year.

>0 Op O
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Q. How long have yon been engaged in that business ?

a! I sold the stable in 1865; I have not done any-
thing siricé except veterinary surgeon. ..

Q What do you value your personal estate at— mort-
gage and bonds, moneys generally— everytiling outside

of real estate ?

Same, to this question.

10 A. T have got some personal property; I would not

tnke $500,000 tor it. Y.W
What' does that consist of—I am speakmg ot the
market value oi it ?
could not tell you what the market Value of it is.
Q. Have you any bonds P ]
A. Yes; 1 have bonds and mortgages representing
about 83,000; I have no government bonds.
Q. Have you any moneys on deposit m any bank or
in any trust company P
A. Yes, a little.
Q How much ?
A0  A. Not much.
Q. About how much ? I 1
A T don’t care to tell; it is nobody | business, as 1
know of; Idon’t care to tell that: I think it is too m-
quisitoiial, with all due regard,
Is your personal property worth 820,00U.

Counsel for caveators : We have no objec-
tion to his answering that last question, as Ux
the money in the bank or on deposit, unless the
witness has some personal reason why he should

30 not state it; [addressing the witness] you may
answer that unless there is some personal pri-
vate reasons.

Q. What do you value your personal estate at ?
Question objected to as irrelevant.

A. 810,000 I
O Is that besides the 83,000 in bonds and mortgages |

40 A. No, sir; my personal estate—that is the whole
question.
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Q. How many children have yon ?

A. Three living.

Q. Are any of them dependent upon you for support ?

A. Yes, two of them; one is between 9 and 10 years
old, and the other between 10 and 11 years old; my
oldest son is not married; he is living in Schenectady.

Q. Hid, you ever direct a letter to your father in Jersey
.City ?

A. Yes, sir.

Q. Do you remember how you directed the letter—
did yon direct it to any particular street ?

A. Yes, I directed it to where he lived.

Q. Was that letter ever referred to in conversation
afterwards with him P

A. No, sir.

Q. Is that the only time you ever wrote a letter to
him indJersey City?

A. I cannot think of any other. I never wrote any
letter to him that I can remember. I sent him my wed-
ding cards when I was married to my present wife, thir-
teen years ago; that was in 1867.

Q. You speak of the ages of your father and brother
James, and your sister. How do you recall them ?

A. I fix them by myself; I am 61; I made a mistake
in my sister's age; I was under the impression that she
was a little older than she actually is, for this reason:
when I come to think, there was a girl next to me that
died in infancy; then my brother William was between,
and then there was another one between he and my pres-
ent sister, which died in infancy.

Q. Who did you ever hear speak of Ellen Turnure as
Nellie Weaver ?

A. T heard two or three of the pilots— Eugene Sulli-
van for one, John Kelso, John Turnure, John Johnson,
Robert Thompson, Thomas Yail (he is deceased) Thos.
Freeborn. Her name was patent amongst all the pilots.

Q Who did you ever hear speak of her as Vander-
bilt ?

A. T never heard her called Vanderbilt except by the
folks here; I forget now who it was; it was after my
return ; somebody told me her name was Vanderbilt.

Q. Do you know what her name was before she was
married P

A. No.

Q. Did you ever see her before you saw her in J ersey
City, after her marriage ?
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A. Not to my knowledge. . -

Q. Did you know of her personally ?

A. No, .sir. , am', mm

Q f)1d you ever hear her, name mentioned béfore you
heard of it in connection; with the marriage ? ?

A. Only as Nellie Weaver; that is all. ;

Q. Do you know whether her name was Ellen Wea
ver? *

A. 1 do not, but that is the name she went by.
| ;1 When did your father commence to live with you
in 25th street ?

, When he moved out of 41st street wflen he sold
this house -

Q. How long did he live with you ‘7

A. T think it was about two years.

Q.. Did you own the property in which you Tived at
that time ?

A No; sir, I did not; but I paid the rent.

Q. ,On what terms did he live with you there ? ;

A. He paid half of the living expenses and I paid the
whole of the rent; my family consisted of a wife and
three children, and his consisted of himself and his wife.

Q. Did his wife die in that house ?

A. No, sir. nH

Q. Of what d1d your brother Wllham A d1e do you
remember ?

A. He died of a rupture of the liver, hlppltates

Q. Was his death sudden

A. No; he laid sick for a week or ten; days; I was
with him most every day and every night; that was
caused by a fall from a wagon some two years before.

Q. After the death of your step-mother Eliza how
long was it before you moved into this State ?

A. T was in this State when shedied. :

Q. How long before her death did you move here [ ]

A T moved here in October, 1865; she died early in
1866—only a few months.

Do you know when your father moved to Jersey
Ci‘gf..,. Hif , . ~L. . , N
| don’t know exactly the tlme; no,, snv

Q. When Aid you first see him in Jersey City ? »

A T cannot tell when I first saw.him here; I met mm
aboard the ferryboat for the first time; up there at his
house; it wasin 1868; that occasion I met him upon the
street with the other party, that was the first timepan
the next time was about five or six months alter that,
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when Tvisited him; that was in the Fall of the year;
tlum I visited him aiaiu in the following Spring— that
was in the Spring of 1869, about six months after; and
I called there in the Summer and he was gone to Sara-
toga; and I called again that Fall and saw him; I
called again in the winter and he was gone to Florida
—that wasin the Winter of 1869-70; I can ttell exactly
when 1 called again* Sometimes I would call shorter
and sometim’Slonger; one time it run.along two years.

Wilwi after the Winter ot 1869-70 can you re-
member ?

A. T must have called in the Spring of 1870. I den-
erallv called there in the Ifall, after 1 found he went to
Saratoga in the Summer, and Florida in the Winter 1
generallv called there in the Spring and Fall.

Q Did you call during 1872 at all P

A. Yes, after he sold the stables; it was quite cold
weather 1 was there; I know there was a fire in the
stove, and he told tne he sold th-* property; 1 asked him
for how much; he said for $77,500. Says 1, “ Why
didn’t you let me know ? I could have got you $80,000
for it.”

Q. Did you call more than once in 1872 ?

A. T cannot say that I did.

Q. Did you call in 1873 7 .

A 1 did in the Spring and again in the Fall, when
it was quite cdld weaiher.

Q. Did von call in 1874 P

A. Yes,"sir; I think I didn’t call but once in 1874;*
that was the ye ir after the panic; I think I called twice
or three times in 1875; 1 don’t know whether I called
once or twice in-1876, but I called, I know, in the warm
weather—1 think it was before July; I did not call in
1877, because 1 was away the greater portion 'of the
time— Tdidn’t have an opportunity—I was too busy—
I was in York State. !

Q You were not farther than York State ?

10

30

A. No, sir; I called in 1878 in the Fall—I think in .

September.

Q. Did you call in 1879 ?

A. T did; 1 think it was in the Spring of 1S79 that
I called there—it must have been the forepart ot May;
1 came down after some seed.

Q. Did you call in 1880 ?

A. Not. pntil he was dead.

Q Then you did not see your father alter the Spring'

of 18797
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A. No sir; that was the.time she was nibbing his

head— thellast time 1 saw her rubbing hn head;

1 gave
him one of mv cards at that time; lie asked, me he said

if he ¥t sick he would let me know; it was about 1«
months bef-re he died .that. I was there; 1came «down
very seldom to New York. 0

Q. Did you ever write to him concernlng hlS health

A. I don’t know that I did. , .
Q. Did you ever take ar.y steps to ascertain w.jat

lus
10 health was 2
A. Yes; my son cllled there on several occasions.
Q. Did you send youi son there P
A No-'he came home and told me he had been to see
grand-daddy ; I didn’t know lie had been there till he
came home
Q. Did he state to you the condition of yoiu tathei s
health ?
A.- Yes; he said the old man was feeble and com-
plained of his head a great deal.
Q., Whv didn’t you go down to see him | — |
A. Because 1 was busy and couldn’t get away; lie told
on my son he would telegraph if anything happened; he
wanted Ime to come down and treat him; he said h
would send for me if he got sick— wanted me to treat
him medically, and.I relied on his telegraphing to me it
anything.happened. I , 1
I D?d you know that your fatherm  received monel
on the mortgage of the .stable property in New Yoik .
* A. Yes; I did.
Q. Did vou know what lie had done with ft.
A He told me he had put. it in Government bonds
m m he said he had. locked the. bonds up ma safe deposit
companv— he did not tell me what company, and. I did

I 30 not Lk him because Xthought it would be too inqi”™iti ve,
I did not want to worm

into his affairs without ben g
*in Q.°When was it he told you he had put the money
.with a safe deposit company ? I
f think 1n 1878, after he got. the money,, attu 1he

mortgage was paid to him. I
; Q@ How long before, that had you noticed any s1gns of
failing of his intellectual poweis 2

A T noticed a gradual tailing for years ; he «as n
the same man at all tlnlt he was when he was in buM-

him at that time cap ible of
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managing and investing and properly taking care of
$50 000 ?

A. Yes, the wav lie had invested it ; I would not
like him to have gone down into 'Aall stieet with it.

Q Why didn’t you qualify as executor to your step-
mother’s estate ?

A We thoughtone was sufficient.

Q Was there an agreement to that effect between
yourself and your.fat her ?

A. Yes, sir ; we agreed all together'there at the time
we probated the will ; we was all present—my brother-
in-law and myself and my father—and [ assisted him
in getting witnesses to prove the will, to save him the
trouble of running round ; it was a rainy day, and I told
hnn if he would wait in French’s Hotel I would take a
carriage and go and find them.

Q. Did your father ever write to yen after he came to
Jersey City P

A. Yes ; he wrote to me on tHe subject of that, sta-
ble business. !

¢ Did he ever write to you any other letter ?

A No.

Q. When did you last receive any money from your
father P

A T borrowed $2,000 from him in the Fall of 1865,
for which I gave him a due-bill written on a check,pay-
able with interest; 1 was engaged then in building in
Englewood, and I wanted a little money to help me out
just then ; I asked him to lend me $2,000 ; he'lend me
‘91,500, hut he said Harvey owed him $500, and to go
and get him to give me the $500, and 1 drew him this
bill and I went to Harvey and got. $500 j in 1867, when
he came up and said he was married, he mentioned those
$2,000 ; says. 1, ulf you want it now, I will go and get
it to-morrow it No,” he says, uyou need not distress
yourself  says I, £ \Yill the 1st of November do for
you ?” says he. il Yes says 1, “1will leave it in,Mel-
vin Hard’s store for you hq was iny brother-in-law,
and 1 went down theie and left the money with Mr.
Hard ; the old gentlem m came in in a day or two after-
wards and he gave it to him,.and he left the due-bill
check with him, and 1 destroyed it.

Q Was that, the last time' you received any money
from him ?

A. The last time, N\ Vm h "V >

Q. Have you ever received any moneys other than that
$500 from your brother James ?

20
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q; HaCyinw'r‘received B j ™oWy on account m
the estate of your step-mother ?

thn did ymi last mention tlie estateof youv step-

H 1 M ].J [ any conversation with f 1 I

regard toit ; I * t T GamM1vo
33.0xv 1U

10 gangd 1n-any usmess from wllugh Ee

C A He had not been in any bnsines”since l.e let Ilar
vev have the stable ; that was m 1865. S
n en so far as you know, during the \D) . ‘P

be 1pended solely upon the .,come
from investments for his living .

Yes sir and could not consume it nil g | il § j

Ve econom1ca1 never spent an
{—Ived Me lived ve 13/ Itdlﬁ(to §arar‘zoga andl
money except on the litt. Florida and
staid there two or three weeks and gmn0

staving there a moxlth or two. I ?

H H |1

20
1

ceding his death ?
61 B?&’yggegi/er examine the I;(fn]is %hat e }gaud tor

nai
food ?

éf %(1)3 you know W%{Ial.% ‘moneys In]% exli)ended for his
table ?

¥ 6 BIO you know what monejs S fe ex]i)ended for his
clothes ?

On what, then, do you base your statement that he

B ZTotevations, and knowing

and I knew”about what his clothes cost; he would give

40 +Hmps in 12 years P
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A. Tt may be/that; it must have been more than that

th<Q gDo you know what clothes he wore during the in-
tervals between vour visits P H
SNI% v% fmow what he wore when rlrsaw hunf,, I
o' Then your statement, that he lived economically is
based solely upon the tact of your noticing the character
of his clothes during your visit ? =
Not solely—that is a part of it; and by h.lS mt
getting anything extra in the house, such as new furm-
M i nr finvthin« of that kiud,
q’. How do you know he diun’t get new furniture in
the house ?
A I didn’t see it. 0
OW many rooms were there n the house. |
A Im there was only four besides the basement;
there.was a mansard roof put on within two or three
vears before he died. b4
o you know what expense he went to in furnish-
ing that ?

q ! Youtdated that yon were in hut two or three

m'T*Oniof them was the.double parlor,a,id the other
two was the back and front rooms upstairs; thke was
onliS two rooms-on the floor upstairs, and when I took
dinner with him I was in the, basement, and there was
ordinary furniture there— plain. H

. Did you ever ask your father after he moved to
Jersey City what his expenses were ?

Did you ever inquire as to how he was investing
hismoney?

A. Yes.

A He told me when he sold the stable, after he sold
the jtable he told me had $27,000 in cash, and he put

had done with the other

A. No, I didn’t; I suppose he had it in cash.

Q When was this ?

A. After he sold the stable in 1072. T

Q. Why didn't yon ask him what lie nad done with
the other seven thousand dollars ? #

A. 1 didn’t know as it was my business.
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Q. Didn’tit strike you llmt a man who was failin'«in
his intellect should receive some guidance as to what he
should invest his money in P f v

A. Oh, he was cunning enough to take care of that;
he knew what to invest it in.

Adjourned to to-morrow at 2 o’clock at the 'same
place.

December .-7th, .1880.

Pursuant to adjournment, aH the parties appearing,
the taking of evidence was resumed.

Gross-examination of John L. Turnure continued
by Mr. McDermott

Q. Did you ever call at your father’s house and see
Ellen Turnure without seeing your father ?.

A. No, sir ; I don’t think I did. < y s

Q. After he moved to Jersey City did you ever, at his
house, request him to advance,you any money?

1A. No, sir.- #
Q. How far is your residence from Jersey City ?
A. About 21 miles by railroad ; 1live a mile from the

depot. 5iV:V,.. v
Q. What is the traveling time between your residence
and Jersey City ? m* 0Oy mV-.y s
A. About an hour by rail; it takes me 10 to I5 min-
utes to drive fo:the depot. 3 Al

Q. When did you retire from active business outside
of the business you are pursuing now ?

A. In 1865. *

Qi From 1868 till now you have not been in any ac-
tive business besides that, of veterinary surgeon ?

A. NG. v y-A
Q. What is your income from that per year ?
$300 to 1500. 5V

Q. You said in your testimony yesterday that your
business engagements prevented your calling more than
once a year upon your father ? . ;a5
;s A. Yes;sir.- V- vV om .y

Q. What were those business engagements during the
12 years preceding 1880 ?
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A. This business I am in— veterinary surgeon; I have
had occasion to go up to Orange County, different
parts.

Q. How long in 1880 were you in Orange County ?

A. I was on seveial different occasions, and staid a
week at a time sometimes.

Q. You said that, your average income fiom that was
$300 to $500 a year ?

A. Yes, sir. o

Q. How .much time during the year would the earning
of that income ietpiire ?,

A. All the time ; it is mighty uncertain ; sometimes
parties, will come! to mv place and bring animals,'and
sometimes they will .«fend for me by telegraph ; it was
very uncertain.

Q. How is your compensation as veterinary surgeon
regulated ?

A. By the distance, so much a visit and the time con-
sumed

Q How. much would a visit to Orange County com-
pensate you ?

A. $10. ;

Q. How long would it take you to attend to that bus-
iness ?

A. That is uncertain, ; sometimes I would get through
in two or three visits— it depends upon the place and
what the character of the disease is.

Q. Were you paid for each visit. ?

A. Yes; if I had a case, that took nm, for instance, a
.week, I would put up there at a hptel, and then 1 would
charge two dollars a visit ; sometimes 1 would, have to
go twice a day, sometimes once, sometimes once every
other day.

Q. Were you occupied during any one year trorn 1868
to 1880 more..than 90 days in any one .of .those years in
your professional pursuits ?

A. Yes.

Q. What income would you receive for each day that
you were occupied ?

A. {Some days I would make fifty cents, some days a
dollar. .

Q. Were you occupied more than 150days iu any one
year?

A. 1 could not answer .that question.,

10
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30

Q. Would your average be more than three months P 4

A. I cannot state that ; I have never figured it up.
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Q. Can you tell whether it would be between three
and six months ?

A. No.

Q. What was your income during the last year you
were in any business besides that of veterinary surgeon P

A. I mede about $8,000 over and above my expenses;
that is pievious to my moving up there.

Q. Why did you leave that business ?

A. Because I was in ill health; I was obliged to do
two men’s work; I worked night and -day.

Q. Did your ill health prevent you from traveling ?

A. No; it was the confinement; 1 began to get thin
and weak.

Q. How many days on an average was you in. Bergen
County each month, trom the time you moved there in
1.868 until 1880 ?

A. I was in Bergen County perhaps two-thirds of the
time, and it might be more than that.

Q. Were you engaged as veterinary surgeon ?

A. Yes, sir.

Q. How many days a week did your business there
require your attention ?

A. Every day.

O. How many hours in | day?

A. All day. v

Q. Were you actively engaged all day ?

A. No, sir; I had to wait in anticipation of sjinebody
coming; there was n great many days I had nothing to
do, still I could not leave. - A%

Q. What, was the reason you did not call more fre-
quently upon your lather during the ten years preceding
his death ?

A. Because I did not like tnis woman who lived with
him; that is the reason; 1 had nothing against the old
gentleman; and he had nothing against me; we never
had a quarrel.

Q. You stated in your direct examination that you
did not call moie frequently because you didn t have
the time ?

A. Yes, sir.
Q. Now, which is the reason ?
A. Both.

Q. Which was/the reason during the two-thirds of
the time you wen? in Bergen County ?

A. The same reasons.

Q. Which was the more prominent reason ?
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A. Because I didn’t want to go away" and neglect
what I had to do, and another thing I had farming to
attend to.

Q. What income did yon derive from that ?

A. Perhaps four or five hundred dollars a year.

Q. Did that occupy all vour time in the Winter time?

A. Yes; a good'deal .of ir, taking care of my stock.

mq Did you attend to the practical details of the faym?

A. Yes, sir.

Q Why didn’t you write to your father and ask him
to visit you ?

A. I didn’t/Ahink it necessary; I gaye him an invita-
tion every time I came there; I didn’t think it was neces-
sary, for the reason that she would not hear to it.

Q., How do you know she would n >t ?

A. T know by the way she acted.

Q. Did you ever hoar her sav she would not ?
~ A, Yes; on one or two occasions, when I gave him an
mvitation to come.

Q. What years ?

A. In 1869 and 18/0, find I found then that she had
a ureat deal of control Over him, the old man seemed
to be disposed to come, but she would Speak up and sav.
Li’l Well, we can’t make it convenient,” or something like
that.

Qi This was in 1868 or 1869 ?

A- Yes, sir.

Q. Did you request him to come after that ?

A. Yes, in 1870, during one of my visits—in the
Spring and hall both; I most always asked him when I
went to see him.

What did you say to him when you requested him
to call in 1870 ¢

A. I said, “ Daddy, come up and see me—come up
and visit me.”

Q. What did he say ?

A. He didn t say anything—not a word ; she would
speak up and say, We have not got time ; oh, we can’t
go away so far.”

Q. How many times altogether did you request him
t >visit you ?

A. 1 suppose a dozen times ; and the last visit I made
I gave him a card when lie asked me for it, and le put
it 1 his pocket book.

Q Why did he ask you for that card ?

A. He wanted to let me know if anything happened

20
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to him; I supposed, he made up his mind io come up
thete it' he felt able.

Q. What was on that card P

A. My name and address.

Q; Thar was in 1879 ?

A. Yes; the tbregspart of 1879; he knew where 1
lived.

Q. Do you know why he asked tor the card .

A. 1 suppose he thought it anything happened he
would send tor me.

the card convey any additional information to
him except what he already knew ?

A. No, sirs* here is a counterpart of the card 1 gave
him [witness produces a card]; it is one ot my piottfiy*
sional cards; this* is a facsimile; and he put it in his
pockethook.

Q. Where was the iron chest that you spoke ot A

A. 1 don’t know of any iron chest; 1 know of an iron
cbest he borrowed from my brother-in-law that he used
to have in the office up there. _ '

Q. Didn’t you say you saw him put bonds in an iron

A. Yes; 1 saw the chest he borrowed from my broth-
er-in-law— a little iron chest; after he sold out it was-
sent back to him, and 1 think it is in his store now, in
Beekuian street.

Q How do you know he ever invested m water stocu
and .bonds ?

' A. He told me so.

. Wlien ?

When we was in business together in New York.
What year ? » s
The year 1 sold that house in bolt)-first street 1
forget the year— he took that money and bought .water
stock; it was the cash that was paid lor that sale.

o. You don’t iemember what, year it was |

A. T cannot call to mind now; I think I have testified
to tlmt'before, but I don’t remember the date.

U Is your memorv, as to incidents, and the circum-
stances that occurred between youiselt and your father.
and biother any better than your memory of dates ,

A. Yes; 1 good deal better.

U. Do vou know why that is so ?

A. Because they were impiessed on my nund, an

PO P2y

40 did not impress the dates on my I

0. Cau you m whether It wasm 1863. 1864 or
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that the money was paid upon the ninrtgage that your
stepmother left ?
A. Tt was paid in 1866, after her death.
Q. Do you know what, was done with that money ?
A. He took it.
Q. What did he do with it ?
A. T don’t know.
. Q. You have testified that he fold you he had invest-

ed her money in water stock—how much of it did he in-
vest P

>

I don’t know,

Q. Did he tell you how much he had invested ?
A. No.

Q. Did you ask him ?

A. No.

Q. Why didn’t you ask him ?

A. Because I didn’t think I had any right to ask him;
he then could do his own business.

Q. When you saw Mr. William Wilson a few days ago
did von have any conversation with him about this case.

A. T did. '

g@. When your father gave the stables to your brother
do you know what their agreement was—was it in
writing1? . .

A. No, sir, not when he gave them to him.

Q. How do you know it was not in writing ?

A. Because 1 was cognizant of the fact; 1 used to
visit the stable office very frequently, and after he let
my brother have the stable he used to be there pret')
much every day about eleven or twelve o’clock, and he
made it a meeting place for him and my uncle Abram,
and every time 1 went to New York I used to stop in
there and meet them; I used to see him frequently then;
that is one reason why Idid not go to the house here so
often as 1 would.

Q Do you know whether or noVyour brother ever
paid any of the receipts of that stable to your father ?

A. He paid taxes and assessments— $600 a year.

Q. Did he ever pay any of the income ?

A. No, sir; lie kept 11fil himself.

Q How do you know he did not ?

A. Because the old man never told me that he did ;
he told me that he had given it to him.

Q. Di$ he ever pay-him any of the receipts for which
receipts were given by your father to your brother ?

A. 1 don’t.'think he did.
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20

39

40



68 John L. Turnure— Grot'a-examined.

Q. Do you kn >w whether lie did or no: ?

A. 1 know at one time'after he had been there a while
he >ays to his 1'atinr—

Interrupted by Mi- McDermott.
Q. Answer my question.

Mr. Bedle : I insist that lie does answer that.
10
Mr. McDermott: We don’t want that.

The Witness : He says to his father,: “ Pop, you
ought to give me something to secure this ; if you
should drop off John would have me out of here and
Julie, and they would want their- share, and we would
have to sell the property of course to divide it;” then the
old gentleman gave him a lease for ten years— there was
no consideration given in fact, and he gave him a mort-
gage bn the property for $10,000: that, was done to

20 secure him for the value of the stock that was in that
s:able, the personal property; and in 1872 before—in
the Win'er of 1871—1 met the old gentleman at the
stable, and I says to h m, “ Daddy,do you know Har-
vey is running in debt ?” Says 1, “ He owes B. (J.
Wheeler $1,500 for feed; he has bjen going back for
feed for several months.” Savs he, ‘““ How do -yon
know ?” Says I. © He asked me .why Harvey wasn’t
paying his bills P’ And 1 looked at his books and saw
that he owed him one thousand five hundred--.dollars;
the old man made an exclamation, “ I will sell the
'place!”

Q. Where is B. C. Wheeler living now?

A. T don’t know,

Q. Were you present during this conversation between
your father and brother, in which lie asked him to give
him some security ?

A. hlo; the old gentleman told me shortly after it
happened. Says I, “ Do it if you want to.”

Q. What was the reason that your brother gave for
asking this security ?

A. That my sister and myself would have the prop-
erty sold and divided in case anything happened to

40 him.

Q. Upon that, request being made by your brother,
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an 1 that reason given, your fattier made a lease for ton
years and a mortgage on the stock ?

Ye'S, sir.

How long had the mortgage to run ?

I don’t know.

What-year was this?

It was two. or three years after he had been there ,
he went there in in 1864 or 1865, I think.

Q. How many years afterwards was this done ?

A. It must have been two or three years afterwards—
between 1867 and 1868.

'Q. The notes which your father gave you to collect
after the sale of th * Bnadwav stage line— what did
you do with them P

A. 1 put them in the Pacific Bulk for collection, at
his request, and as they became due I drew my checks
and he got the money for them.

Q. Have you those checks P

A. T don’t know as 1 have; I will look and see; I
don't think I have saved my papers so long back as
hat.
¢ %Qt. What is your custom with bank checks— to destroy
them ?

A. After a certain number of years I do; yes, sir.

Q. How many years ;1

A. T have got. no stated time; perhaps’l could find
them yet.

Q Were there any receipts passed between you and
your father as to that, money ?

A. No; the checks were receipts.

Q. With the exception of the two thousand dollars
which you mentioned yesterday, has there ever been,
since 1865, any transaction between yourself and your
father in which you gave him a receipt for money that
you received from him ? . !

A. 1can’t think of any; I don’t remember of any-
thing except the two thousand dollars.

Q. As to the conversation in the.stables where your
father said, “ Harvey cannot take care of things, I want
you to come in”— where did that conversation take
place ?

. In the office of the stables, ;Sixth avenue.

Was vour b:other present P

. No. 'm

Had there been any conversation prior to that P
Not before that, between us; when this conversa-

PO oy

>OP O P
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n i0(,k place Harvey bad A'one

out— he was f 1 B
gent—and it looked to mo that

the okl gonth man was
out of patience because he was out then

Q, Were you at that time a better accountant t <
your brother ?

A. Yes, sir.
Q. In what particular ?
A. Every particulai.— every war. I

JEfIHH

Q.! Were you better at remembering the rules

mathematics ?
Q. Hmv was your memory then, as to it« present con-

[ ] H anH W older we get moreH B H
Q- Oouki you remember dates better then.ban now ?

q ] Could you

remember incidents better then than

D°A ? X suppose I could, just as all younger

men are
[ 1 ray your lather let yonr brother H I st»'
ble at $600 a year, and gave him the stock. How ( >y

A~ A. The old gentleman told me so, and he had poss.s

M How did your fathei hold the stable ?

A. Hehad.it from my brother accoidinu
of the City M i
tate a bachelor
i pninm

A
tot e a -
York; when my brother BB8M W
, it went to the old gentleman; J m H
Jersev wk would have had our share.
Q. How do you know that your lather
brother the stock ?

A. My father told me so.
0. When did he,tell you so P
A When he took me into the stable ;

gave; your

I think
TYin*t have been in 1864 or 1865.

H
Q. What conversation _took place between join.
and ffigfj father at that time ? BB1B | B
A" 1 says, <*You can do as you pleme, 1 don oUje.
to

n , [ [ ]
O. Why didn t you object | H |
Because I didn’t want U) bo se.fish.
Q. You say life gave him bis stock valued at $11,0
A Yes, sir. !
%ow do you know tna

ai 1 Wmm
ecause my brother Will,am A. and myself took
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an inventory of that stock before my brother died.
Q. Do yon know whether or not, when that, stock was
sold, your father'received the proceeds of it ?
A. No, he didn’t.
How do you know tint ¢ ~
A. He told ine so— I asked him.

Q When? I, WM
A After it m  sold, in 1872, m theBB « W
Jlereev. «ays I. “ Daddy, Harv'ey has said oat Yes,
he savs. 1 Well, I suppose he iasm the money M - Un,
yes, liehas H the money,” he says, H H 1f)WH I gomg
to open a hotel up to Kingsbridge.” <That, is all the con-

versation that took place, and I didn t say moie.

Q. You were willing that your brother should receive

o .

tha{ mﬁ({)ggy the old gentleman had told me he had rnahe a
will, and divided it in equal parts between us, and had
made an equitable division.

Q. When did he tell you that ? »
When he came up to see me m 186/.
How do you know what rent your brother paid ?
My father told me.
Was there any lease made? ' n
Yes; he gave him a lease for ten years, at &UU a
year, and he sold out two or three years before the ex-
piration of the lease. . . !

. Did your father ever call at Engfewood more than

>op OF

U Yr-s, twice—one- with my Uncle Abram, and lLe
dined with me the first time— that was m 1866; he lived
in Jersey City then. . i

Q en did you first hear of his present wife, or
know of her existence ?

A. In 1867, in July, he told me,

Q. Had you ever heard of it before .

A. Yes, frequently-—often; but I had never se’n hei

WM Bm came to see you in July, and you said before he
Ivached you: “ He said, *I suppose you heard [ was mar-
ried ?I and I said, ITo who ?”.anH said, | To Nellie,
and I said, ‘My God; He said, 1Yes; but I have mady
my will and put it in four parts so as to make a just distri-
bution, and there won’t be any more children she is 6o.
Is that the exect conversation ? R

A. That is just the precise conversation that too«
place.
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Q. Did you mike any memorandum.of that conversa-

A "No sir- it is impressed upon my mind so stion
thi.i, C oo««.... iov it3X I»«

H | He told von the number of the house in 7th street
— did you remember the number of the bouse j

A. 1 pot it down on a pass-book.

0 What is that number P . HHHHB

A 1 don’t know now; I think m B some 180 m 280,
or something, South 7th; he described the house to me,
H H H H there was a vacant lot right next door to .
11‘* Vp told me all about it.

Y ou say you made no memorandum of the convet-

satlon, but y.'m remember that, wmd for word ?

never O,-gotten ,t

0 You say you did make a memorandum of the num-
ber of the house, and that you called there frequendy,
but yon don’t know nowHhe number of the H U J

A -No- I think it- was 180— either 185 or 285,
number of the house has been changed; I think I can
hunt that book up and find tbe memorandum. WM

O What conversation did you have about the pure iasp
of tire house in 7th street that day.at m [ ] [ n

A. When, he gave me the number of the*h

»,Vom iShe bought it— she bought it—itisH | I

Y
B H

HDadd"y, but yon paid for it and had it, put m
name.” Then he didn’t -say a word— he made u

ie Qy Did you know anything about her financial cirenm-
stances at that time ?
Ho sir— not positive.
q : Did you know- whether she was worth enough to
purchase a bouse o1 not ;

q . Did you ask him when he had been married P
A. No, 1 did not.

A. BeCiiuseft upset me;
about it— too much grieved bo think he had ken so fool-
ish- Tcut short as I could.

4 Did you have any talk to him about bis will tha.

A Only what he said himself; that is all.

t Did you have a talk with him about any invest-
mentS of his money tliat day ?
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A. No. 1 says to him. “ Daddy, you must be worth
over ai hundred-thousand dollars/” lie says, “Yes, con-
siderablv over.”

Q. This was after he had informed you of his mar-
riage?

A. Yes; after he had informed me that lie had made
his will; then the gong rang, and he went in and took
dinner with me. ’ .E )y

Q. You say you were too ups“t to ask h1m when He
had got married.. Did that affect von with reference to
his finances ?

A. Of course it did, and everything else, morally and
financially; I knew she only hooked him to get what
money she could out of him.

Q. That is your general belief ?

A. Yes, sir; my general belief, my honest belief.

Q. Is it your belief that she induced him to make
this will ?

A. Yes, sir.

Q. Would your belief ex1st 1f you were told that if he
had made no will she would be better off ?

A. No; she would not have been better off.

Q. If she would have been bettsr off, would that be-
lief still exist in your mind ?

A. Yes.

Q. Why?

A. Because it would have been more of an act of jus-
tice if he had made an equitable distribution of his prop-
erty. I relied on that word, and for that very reason I
didn’t worry myself about his financial affairs.

Q. Do you believe that he revoked that will at her re-

quest ? ?
A. 1 don’t know. What has become ofit] yve can’t
find it; she won’t tell me where it is. A

Q. Do you believe that her power over him was suf-
ficient* from what you have fseen, to have induced him
to die intestate or to make a will just as she pleased ?

A. I do, decidedly. .

Q. Then, ifit was to her advantage that he should die
intestate, and*“he would have received more money from
the personal estate by his dying intestate, do you believe,
from her general disposition, that she would have induced
him to die without making any will ?

A. Yes, I do.

Q. When you were introduced to his wife in Jersey
City, Mrs. Ellen Turnure, what was said at the intro-
duction ?

10
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A. There was not. anything'aid much. He says, “ T
will malm you acquainted wii h Ellen.”

Q. Did you shake hands with her? “of

A. No, 1 don’t think I did. Says I, “How d’ye do ?”

Q. Did you ever shake hands with her after ruania.ge ?

A. No, I don’t believe 1ever did; .1 don’t remember
ever doing it.

Q. By what name did you address her when you celled
at the house ?

A. No' name. .. id

Q. Did aou ever ask for the lecord of her marriage,
or have anv conversation about the marriage ?

A. 1don’t know whether they are married to this
day; I have seen no proof of it.

Q. This horse Meteor that he asked you about several
times, in what year was that ?

A. In 1869 or 1870. ;

Q. Did he conduct business in New York after that ?

A. No; no active business.

Q. Did he transact this business in which the sale, of
the stable and the transfer of the stock for $57,000 was
made, after that ?

Yes. 20
Q. Were you with him at the time ?

A. No.

Q. Do you know who was with him ?

A.

Q

>

No; 1think she was there.
Do you know whether he invested that money after

lhat or not ?

A. T was told so.

Q. Did you ever ask him ?

A. No. .
, Q Why didn’t you ?

A. T did not know it at the time the sale was made; 30
at the first visit I made to him he told me he had sol(LL
it. Bays I, “ What did you get for it?” He says,
“$77,5600.” Says I, “ Why didn’t you let me know it ?
I had parties looking at it, who would have given $80,000
for it.” Says he, “ It is too late now.”

’Q. Who were those parties?

A. One was Charles Newcomb, a brother-in-law of
John S. Lysle, a member of the firm of Lord & Taylor.

Q. Where is Charles Newcomb ?

A. Dead.

Q. Did he make an offer to you ? 40

A. He came to me and says, “ Turnure, we can’t get
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but $80,000for that property.” I asked them' $100,000
for it; I was trying to negotiate the sale in the interest
of the old gentleman”

Q. Had.you said anything to Nour father about nego-
tiating that property P

A. Ye”; he told me he wanted to sell it—he wanted
ttla find a customer—and J thought I would help him
along.

Q. Did he employ you to sell for him ?

A. No.

Q. When you called upon him, when he told you he
had made a sale, did he tell you what kind of bonds he
had invested his money in ?

A. He told me United States bonds; he didn’t tell me
what per cent, bonds, and I didn’t, ask him.

Q Why didn’t you ask him ?

A. I didn’t think it was worth while,

Q. Did you think his judgment was good enough to
be relied upon in that matter ?

a . Yes. > m m . vy, o

Q What year was that ?

A. That was in 1877, I think.

Q. Seven years after you had the conversation about
the horse Meteor ?

A. No; we spoke of Meteor on several occasions.

Q. I mean the time you called at the house in 1869,
and he repeated the questions several times about Meteor ?

A. Y”s; and he done that on some other occasions
after that.

Is this horse Meteor still living ?

Yes; I have had him 24 years.

A family pet ?

Yes; one of mine—a trick horse.

Was your father particularly attached to him ?

. Yes, because he was the means ot my buying him;
he was out of business at that time, and Bark Cornell
kept a stable and they wanted to sell this horse, and he
says : “ Daddv, 1have got a note to tak; up of $300;
give me the money and take this hors®.” And he came
down and told me to .buy it, jSays he, Thereis a cheap
horse, go and buy him;8 and so I did, and I paid for him.

Q. How often during your’visits to your lather did he
complain of a pain in his back ?

A. Very often; he had that pain for years.

Q. When did you first hear him complain of it ?

A. He complained of it in New York when he was

POPO>D
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with me in 'business, in 1856 ot 18; 7.

Q. Whiju did it’seem to be ? !

A. It was a sort of a chronic— InSJddneys was affected
some—Ilumbago, if he would get a little cold.

Q. You asked him if it was the old pam. What did
he say ?

A. lie said, “ Yes.”

Q. Did he say how it affected him ?

A. Yes; he said quité painfully', and affected ins water

Q. It made him lame and stiff ?

A. IJe\wbuld get up and holdhis, band on h1s hlps
and back, and it was just as much as he could .do to raise
himself; I bathed his head in the stable once or twice in
the/office.

0. When his head hurt h1m When was that f

' A. That was in 1868 and 1869 and 1870, and_the last,

visit I made him he complained of if that was in 187.9.
Q Did he corhplain between 1870 and 1879 of the
pain in his head ?
A. Yes; several times I was there. m . ,
Q. Did you ever advise him to get medical treatment

20 for it ?

30
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A. Yes\*

B Did you ever advise him {pget any particular doc-
tor ?

A. No. )

Q Did von ever go to consult any doctor about it ?

A. No; only I was speaking to my"son about it.

. You say you thought his business, capacity was very

good up to the time of the death of your step-midhey.
Didn’t you think his business capacity wa* good in 1»/»,

when he sold the stable ? §REE . BH
A It had failed a good deal; the fact of his losing the
difference between $77,500 and — shows that.

Q. Had the fact of the offer of $80,000 been brought
to his notice before the sale ?

Q. Then he didn’t know anything about it ?

A¥ He didn’t take time to know it.

Q.. How long before the time when he sold the stable
did he speak to you about it ? 4

A. That Fall, as he sold in the Sprmg 3

Q. Five or six months ?

A. About four months before.

O. Did you think his business capamty m I57»,,a«el
vou had been informed that he had sold the stable tor



John L. Turnure— Cross-examined. 717

$77,500, was sufficient to safely entrust him with that
money P

A. llie way it was fixel [ thought 1t was safe
enough.

Q He had it fixed, hadn t he

A. Yes.

8 I;{Ie could change it at any tlme, couldn’t lie ,?

Q. When did you next make any inquiry of him as to
that money-~-as to what he had done with it >

A 1 did not make any after he had told me what he 10
had done witji it. [

Q $20,000 of it in Government bonds, wasn’t it 0

A. Heboid me sg;® he had the key of the safe on a
little string around his neck.

Q; Did you take any trouble to assure yourself that

H ment had been made of Government bonds 0

A. JNoy not at that' time.

Q. Have you dealt in Government bonds ?

A. Yes. R

’

theQk,,Wer 7hit10" ' thiU be sold  the option I
) 20
A. Yes.:
Q. Why didn’t you inquire of him during the'times
succeeding 1878 wh it He was doing with these bonds P
A. T didn t think it was my business to inquire.'
G- Did you think he was capable of attending to his

A. T thought he, was capable of taking care of his
money; he always did take care of it economically, and
was Very careful of it. 1 J

V¥hat questlon did you ask him that his wife an-
swerelf
A A good many
Q Gwe us one ?

f 5 @%& 3B H"TB™
- 'ould up an oresta %s answer.

vrd "~ 1 I%s.a jvartic ulf iristance of any questijn thal
y  ever asked him and she answered for him.
A. lcan t think of any particular one.

30

1d
uave remembered them, wouldn't you ? vou wo
A 7on t know; I suppose I would.

E .= L] mban m  they were not questions of 1
<ty importance ? i}
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A. No, I don’t mean that; they might have been, and
might not. HHHHH

q ; Can YOU remember of any important question that
you asked him and she forestalled him ?

A. Not particular. . , s

Q. Can you remember any question that you ask<d
him that she answered for him ?

A. No; I can’t temember the particulars of any ques-
tion— I know the fact. H|| H I

Q. Where was he sitting in 1869, the time she was
bathing his head ? 'm

A. iSitting in a'rocking chair; she was standing <
his left side, back of his shoulder; I was sitting opposite

to Q. Have you ever bathe d your head with hemlock ?
Ac. Only once— that time that I triedit.
Q. What is the effect upon the head ?
A. If produced a tickling sensation on the surtace; it
is a powerful narcotic— it has a narcotic influence.
Q. This was in 1869 ?
A. Yes, in 1868 too— three or four times 1 saw her do-

it.

=

ing

What kind of a bottle was the hemlock in .
In a black bottle, I think; it looked like a pint
champagne bottle.

Q. Was there a doctor’s label upon it ?
1 don’t think there was.
Did you notiie whether there was or not .
No, I didn’t notice particularly.
Why didn’t you ?
1 didn’t want to.
Why didn’t you want to ?
. I can’t tell.
Do you mean to say, or to convey the idea tilrougll
your testimony, that the bathing of your lather s
with hemlock was injurious to his.health— did you thi
,0 at the time ? M

A 1 did think so, and I told her so. bays I, Do you
think that is good ? ” “ Oh, yes,” she says. “ I have tried

it tor years.” I 1 . A 'H
Q- Pid >ou ask any PoJsi6iail whether ]t w*s sood 0

not ?

Q. When was the last time ?

A. In 1869. ill . «
Q. That was nine years before he soul the slables r
A. In 1879 was the last time. i *

0

A.

«

OPLPL PO 4
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A. No; I didn’t want to. v

Q Were you sure that it was the bottle from which
she was bathing his head that you bathed your dread ?

A. Yes, siishe handed me the bottle.

Q ., At your request ?

A. Yes, sir.

Q. Had you seen her take any liquid from that bottle P

A. 1 saw her pour it on and rub it on with her hands.

Q. How long after you'asked, her to hand the bottle to
you, did she hand it to you P

A. Riirht away.

Q. Did she hesitate about it ?

A. No; I'don’t suppose she intended to kill him..

Q. When did you ever know her to dictate the man-
ner in which he should spend his money, except upon
the occasion of the repairing of the burying ground in
New York ?

A. She made the assertion to my uncle that she had
control of him.

Q. When did you ever know her to dictate to him
how he should spend or not spend his money, except
upon that occasion—not what anybody else has told you,
but what you know ?

A. T don’t know that I can state any particular time,

Q. You were shown the will during this trial, were
you not ?

A. Yes,- 1 saw it in Court; that is the first time I saw
it.

Q. Do you remember what year that will purports to
be made ?

A. In 1873.

Q. Do you remember what month ?

A. In March, I think—in February—February 20th,
1873.

Q. You testified to that before'during your examina-
tion. Now, how is your memory upon that point, as to
whether it was made in February or March ?

This last will ?

Yes.

By looking at the date of the will.

How is your memory as to February or March ?
Good,

. Do you remember whether it was February or
March ?

A. February, distinctly.

Q. Why did yon first statejust now that you thought
it was March ?

ororor
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A. T know it was early in the Spring.

Q. Isn’t your memory bad as to dates ?

A. Perhaps so, a little; it is a little difficult to re-
member dates a good inany years back; it is with every-
body, I presume; I am giving all tliis testimony from
memory without notej.

Q. Haven't yop made any notes as to this testimony ?

A. NO, St. , V.. , K i

Q. Haven’t you made any in the book which you have
in your pocket?

A. T made some pencil notes which I handed to my
counsel.

Q. You .sav youi father was sometimes bright, and
sometimes a little soft. What do you mean by that ?

A. He would lose bis memory a little, and was capable
of being turned, over.

Q. What do you mean by “capable of being turned
over ?”

A. Capable of being persuaded, which’ he would not
have been at other times.

Q. Give us one instance in which he was persuaded ?

A. One instance was, when I asked him to indorse
these notes for me— I find there are two of them; at. first
he refused. [Says be, “No, I won't do it” Says I,
“Daddy, it will give you no trouble, and if you don’t
sign them they may give me a good deal of trouble.: and
you too; and to save you trouble lam doing this thing,
because I have got-them to consent to take the notes in
lieu of all the money.” *;"ery.wel!*. says he, “ 1 will
endorse them.” And he did so. I took occasion to look
through my papers, and I found the notes that he en-
dorsed which 1 paid at hank, .which I hand to my
counsel; [Witness hands notes to counsel.]

3Q Q. What Was the reason you say you gave him to in-

40

duce him to sign these notes ?

A. T represented the circumstances that they wanted
the money, and that they was about entering legal pro-
ceedings against me, and I wanted to save expense.

Q. What year was this in ? *

A. In 1870.

Q. Did you consider the reason you gave him to in-
duce him to sign or indorse those notes a good reason ?

A. Yes; I told him it would save him and me both
trouble.

Q. Then, why do'you think he was easily turned over
if you gave him a good reason to sign those notes ?
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A. T had to repeat it to him two or three times over
before lie undei'stoud it.

Q. Dul you think it was good policy on his part to en-
dorse those notes ?

A. 1did, to save himself trouble.:

Q Please give us another circumstance where you
knew him to be easily turned over ?

A. 1can’t think of any myselt, but I know of other
parties that have influenced him.

Q. You have said that he was sometimes “a little soft,”
that he was “ easily turned over.” ,Now, from your
knowledge of his transactions and disposition from 1ses
until the time of his death, was there any other instance
which induced you to believe he was easily turned over ?

A. Yes; plenty of them; n regard to this woman, the
way she managed him.

Q. What matter of her management induced you to
form that opinion ?

A. She used to go with him to New York, and she
was with him when he negotiated these bonds.

Q. Hew do you know that?

A. 1 got it from the paities that, paid her the money.

Q. Does the fact that she was with him when tlie™e
bonds were negotiated induce you to believe that ?

A. Yes, sir; and another thing, she came home one
day and told my uncle—

Interrupted by objection.

Q. You say vou saw girls in the house several times ?

A. Yes . ' -

Q During what year ¢

A. When he was lying dead there, and I saw them
eighteen months ago at. my last visit, and some eight or
nine years before, that—in 1868.

Q Hi w old were they fhen ?

A. One of them was alittle thing with great, big blue
eyes.

Q Do you know what, their names wore ?

A. No; I understood they were her grandchildren..

Q. Your father, you say, gave your brother a house
and lot on Sands street, Brooklyn ¢

A. Yes, sir.

Q. Did you ever see the deed of that house and lot ?

A. T owned that house and lot, and gave it to my father

iq
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as part pigment, and my father immediandy put him in
and gave him a deed dor 1ii—he told me so.

Q Do you know whether your father didor did not
give a deed and sell that property to some one edse ?

A No, sir; lie told me he gave it to Harvey, and gave
him a deed in the office in 26th street.,

Q You say Harvey lived thereuntil your father gave
him.the stable. How much was the stock in the stable
worth ?

A. About $ 11,000.

Q- How much was the properly in Brooklyn worth ?

A. $3,500.

Q. Did you ever see a deed of that property iroin your
father to your brother P

A . No. _ W,

Q. Did you testify on your direct examination, “ I'saw
him give a deed to my brother ”—did you or did you
not ?

A. Tt seems to me I won’t be positive about that; I
gave the old gentleman a deed in the office, and it seems
to run in my mind—Dbut I won’t be positive about it die

20 handed the deei to Harvey, and told him to go and got a

30°

deed made out, of it in his name; I think that is the
way the transaction was made; I don’t know but I made
a deed out, to Harvey ; I forget about that.

Q You testified on vonr direct examination, ‘ I saw
him give a deed to Harvey.”

A. He handed a paper to him ot some kind; it was
eliher the deed I gave him or eise another one.

Q. Was Harvey piescnt at the time you gave your
father the deed ?

A. No; I don’t think he was.

Q. How long aftciwaids did you see him nand the

pager?
. A day or two.
Q. How did you come to think that was the paper ?
A. By looking at him hand it to him. He said, “ Here
. 1s the deed.”

40

Q. From your knowledge of Mrs. Turnure’s disposi-
tion and her relation with your father, do yom believe
that she controlled him in any way in making this will ?

A. T do.

Q Do you believe she controlled him in her interest ?

A. T do.

Q. you believe that her control of him was suffi-
cient to induce him to destroy the will that he had made,
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if lie Had made one, that he mentioned to you in Bergen
(Duntv ? .

A. Yes, sir.

A sav sHe Had a pretty good, snapping will.
When did you ever see any exhibition of that will P

Very often; I “aw her brush up when she made
these lephes tor him.

Q. What lepliesdid she make that induced you to be-
lieve so ?

A. T can’t say what the particular conversation was.

V- Dra she speak crossly to you ?

A. Yes.

Q. What did she say when she spoke cross ?

A When he would repeat a thing she would say
I We Hdon ¢ von understand it P” and she would say it
m|BJ| wad as 1f she wanted to make him see it

What else ? 2.
self ~» enough ; that is, she would answer it her-

Q Do yhu remember of any answer that he gave to
tiny question where she said that ?
A. No, she would not give him a chance to answer.
V- Do you remember of ,any question being asked
when she made that remark ?
~ dnn f remember the exact question,
y-  thgr had been any questions of importance that
he interrupted by making that remark, wouldn’t it be
cnpiessed upon your memory P '
A. T don t know as it would.
M You said she-was a kind of a  knife cutter.” What
a° you mean by that ?
A. 8he had such a disposition and temper.
H O1 I an “stance of any remark by her
U H impressed, ulgon your mind tnat she was a kind of
kmife cutter”

f(ﬁii Bev& ﬁ ﬁn gi laid dead there, and I asked

PW), 8aid>" He didn’t think you cared any-
n the timeO1' i S tried to imljress B | on his mind

Q How do you know she did ?
HB 1q , 2 t.
wm% 71 hi)tl%(io I BHHM ™ W &V
1 ]g]nk I&h S ‘ Ellen says you don’t, and I don t
you do e

Q What year was that in ?
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(o8]
i~

Three or four years before he died.
Did you speak to Elleu about; it ?
No.
Why ?
I didn’t want.to talk to her.
You had talked to her about other matters
Not much. . h
You talked to her every time you were at the
house ?
A. No; I talked to him. I H I S
Q. She and your father were together afterwards in
your presence— after he made, that remaik P

O OFO> O P

@. Why didn’t you speak to him about it,?

A. 1thought it wa,s no use; she was ly talking to him
when I was there, all the time. ] s

Q. This was before he sold the stable property, wasn t

A A. Noj; it was after he sold the stable property; he
sold the stable property in 1872 _
Was it after he collected the mortgage on the

stable ?

A. Before he collected the mortgage., =

Q Did he ever show you the will you say he men
tioned in Bergen County ?

A. No. . I .

Q. Did you ever ask him for it r

O’ You say the conversation you had with him, about
his money in Bergen County, was because youlgg| m
fear as to what he would do. with reference to his estate.
Is that, so P

A. Yes., of course. e

Q. Why didn’t you then go and get the will iron

* P
A' 1 wouldn’'t ask> mar, for his will More he was
dead.

0. Why didn’t you ? . . qg H

A Because I thought ii would be a piece of impudenc e
and I would consider it so if anyone would ask me foi

ill. hefore 1 dead, , t ' .

myQ.W]l])iHey%rL? co\gglsde]? aﬂlm competent at that time to
dispose of his property by will P

A. At that time ? Yes, sir. .

O Did you consider him thoroughly competent .
n mim 1 1 i H that will—more so V.UM
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wh”n he made this other one in 1873.

Q What was the difference between his competency
at the time he spoke to you in Bergen County and in
1873 ?

A. He had failed physically.

Q. You paid him how many visits between the time
he spoke to you in Bergen Count}7and the time of the
date of the will, February, 1873 ?

A. T guess four or fi\y.

Q. During the first visit did you notice any incidents
that induced you to believe him failing in 1868 P

A. Yes; that was the time he was asking me about
the horse so often.

Q. Did you notice anything in 1869 ?

A. The same thing; he had lost his memory; these
questions he would ask nae, and he would ask me again,
and repeat them, and so on for several years.

Q Did you know his money had been invested in real
estate or personal property ?

A. I knew it had been invested in bonds; he told
me so.

Q. Did you inquire as to the condition of his estate
between 1868 and 1873 ?

A 1 asked him what he had done with his money; he
said he had invested it in bonds. ,

Q. Did you ask him whether he had invested all of it
or not ?

A. No; I asked him what—says I, “ What have you
done with your money ?” jSays he, “ I have invested it
in United States Government bonds.”

Q. Did he tell you he had invested all of it Pv

A. No; there was no word “ all” put in.

Q. Didn’t he tell you lie had invested $20,000 in Gov-
ernment bonds ?

A. Yes he had two payments of that—$20,000 and
$7,500.

Q. Did he tell you he had invested $7,500 in bonds ?

A. No; he said he had invested $20,000.

Q. Did you ask him what he had done with the other
$7,500 ?

A. Yvs; he told me had invested it in a safe deposit
company.

Q. You testified yesterday that you did not ask him,
and he did not tell you. Now, which is true ?

A. This is true; he told me he got a check for the
$7,000. Says 1, “ What have you done with that ?”
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Says he, “ I put, it in the safe together with the bands "
Q. Did yon ask him whether he. had the check eas n

@, Didybu ask him Whether he deposited the check
or the money ?

Q. Did von attempt at any time prior to March, 1873,
to direct him in.his business affans; and if tF '
stance P

A. No, sir.. ,

Q Why didn’t yu ?

A. He didp’ e to.
o WHHAS  H H H H H

done. 1
IQ Then you were willing to assist mm p

B And the reason you didn’t assist him was because
you thoiio-ht he had no need of your assistance .
5 1 Yes, because I thought he had
safe, and it didn’t require any interference; he told
bis monev. was in the safe deposit_company.
" Q@MDojou kiioVhow rhany Safe

theie are in New York City ?

eposit companies

. Several. ' m \ /* ;
% %?d fle tell you whether 1t was 1n a sae deposit
company in Jersey City or New York City f
A. New York. H e ,»a ;
Q, Do you know as to the -liability of sate deposit
companies ?
. t. Didn’t you consider he was capable of selecting a
deposit company in which to (Dposit tys money” , t]
A. 1 presume they are all sate enough, A

’ ’

thlQ g What did ybti form that presumption upon r
IE VT nnn
themselves,' except thdse that they give a power ot at-
H h m NJ the eiglit'Yeais succeeding 1872, when the
stables wtre”sold, m m

manner of investment .ol his money, or the manner

H S § B w on one visit he spok,
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to me about their wanting to pay that $50,000 mortgage
off; he said that Wilson had sold it, and they wanted to
pay the mortgage off. Says T, “ Daddy, don t let them
pay it off until the'time runs out, because it is very hard
to invest it at that rate of interest.” Says 1, “ You bad
better keep it there as long as you can;” and he did so.
What year was that in ?
1876,
Did you consider it good advice to give him ?
Yes, sir.
He followed 1it, didn’t he ?
Yes,"sir,
Did you ever advise him at an\ other time ?
He didn’t ask me.
From your estimation of the condition of his mind,
did you think there was any danger of his misinvesting
his property ?

A. T don’t know, but I had sojne doubts, but not
enough to interfere in the matter.

@»@?@P@P@

Re direct examination, by Mr. Bedle:

Q. The $2,000 which you spoke of as having been re-
ceived from your father as a loan, did you pay that
back ?

A. T did.

Q. Have you ever received from your father any of
his estate P

A. No, sir.

Q. Has lie' ever made any advances to you of any por-
tion or share of it ?

A. No, sir; I .paid him all he ever let me have.

Q. The counsel on the other side has asked you in re-
gard to Certain property that you have, lands and per-
sonal property. Have you got any property that you
did not earn yourself ?

A. No, sir; not a dollar’s worth.

Q. Did you receive any part of your estate from your
father ?

A. No, sir, .

Qs You spoke of some property that you would not
take $500,000 for. To what did you refer ?

A. T referred to my children.

Q. Did you ever make any offer of a home to your
father?
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A. 1 did, in Englewood, in the Fall of 1866; I tlnn
*owned a house, which : had built on the hill, and he

came up with my Uncle Abram, and 1 savs to him— we
went around to look at the property—says I, “Daddy,
come and live with me”—1I didn’t know that he was
married at that time—“ Come and live with me, and 1
will not sell this house; 1 will keep it, and you can have
just what part you want, and do just as you please, and
make yourself as comfortable as you can;” and he says,
‘Well, no, I guess not.”

Q. You stated, in answer to a question of Mr. Mec-
Dermott, that you had frequently heard of Ellen Turn-
ure before the time your father spoke of having married
her, and when he mentioned her as Nellie-——what had
you heard before that time of her ?

Question objected to as irrelevant.

A. T heard he had been to Saratoga with her the
season before my mother died, and passed herself off as
his wife.

Q. You also said, in answer to a question, that you
heard certain pilots speak of her as Nellie Weaver— what
did you hear them say about her as Nellie Weaver ?

Objected to.

A. They said she kept a house of a signation in Walker
street, New York.

Q. How old is your son Milton ?

A. 29 last June,

Q, Have you any letters from your father now, to your
knowledge ?

A. I don’t think I have; I have got plenty of his
writing in the old books.

Q. The $2,000 of which you have spoken as having
been borrowed of your, father, when wagj that paid off P

A. That was paid off in November, 1867.

Q. What were your father’s habits of life previous to
the death of your step-mother, Eliza—economical P

A. They lived very plain; spent no more money than
was actually necessary; dressed very plain—about the
same as I live now; they got things that was necessary,
but nothing extra.

Q. You have spoken of the capability of your father
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to invest his money. State your judgment of the sus-
ceptibility of his mind to outside influences f

A. Sodar as. money went lie would take care of it
pretty well from outside interference.

,Q. Did you regard that in any way as inconsistent
hvx;ith?any influence that Ellen Turnure might have over

m ?

A. Yes.

Q. State what you mean.

A. 1 think she had more influence over him than any-
body else, and that, she could influence him.

Q. If left alone, is it your judgment that he might

safely invest his money in Gfovernment bonds or other
securities,?

A. Yes.

Q-. Now, in your opinion, what would be the effect,
notwithstanding tliat, on his mind, of persuasion or influ-
ence on the part of Ellen Turnure.

A. The effect would be to let her have control of
things—being dictated to by her.

Q. Did he ever call to see you except the times you

10

have stated ? .90

A. No, sir.

Q. Do you persCnally attend to the management of
vour own-property ?

A. Yes. m

Q. You stated something about a mortgage of $10;000
on that stock of the stables; I didn’t understand you
exactly; now explain that?

A. That has been brought to my memory since this
cioss examination. After my brother Harvey went there,
after my father had given him the stable and the stock in
it, lie got; the old gentleman toyrive him a lease for ten
years, and.to.give-him a mortgage on it for $10,0.00; that
covered the amount of what he considered the stock was
worth.

Q- To givei who a mortgage on it ?

A. The old gentleman gave dames H. the mortgage;
that wys to keep, him in possession of this stock that was
considered valued at $10,000.

Q. Then what became of that mortgage ?

A. When he sold it he made Harvey cancel the mort-
gage and the lease both; he yard he didn’t deserve it,
and he made him cancel it, and it is cancelled on record’.

Mr. McDermott objects tc this testimony.

40
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90 John L Turriurc— Re-d'a cct.

Mr. Braie : We d» not insist on iilat.

Q. The card to which you refer that you gave your
father, state whether it was an altered card or not?

A. Altered just like this one : Clostcr was written
over the word Englewood / this was alter I had moved
from Englewood to Closttr.

You have spoken of a hotel at ivingsbridge.® Did
your brother James Harvey open a hotel at Kingsbridge ?

A. Yes, Gulden’s old place—after 1872, and after he.
left the place; I don’t know exactly how long atterwards,
but a short time.

Q. Did your lather say to you at any time, in regard
to this stock at the stable, which you say Harvey got the
benefit ot, with regard to its being on his share or por-
tion of your father’s estate ? #

A. No; he didn’t mention anything of that kind ; he
said he let Harvey .have it, and I of course considered it
that lLie had let him have that in advance as part of his
portion—

Interrupted by objection.

—of his estate ; that is the way I looked at it at the time,
and 1 supposed he understood it so too, and fyr thatiea-
son 1 didn’t make any objections.

Q. What was the amount of those notes which your
fat Her endorsed for you? *

A. T think $269 cash.

Q. Why did you state to him that it would save him
trouble as well as yourself for him to endorse those
notes? — :

A. Because he had given security to the parties that
owned the property, and they of course would fall back
on his security; he gave his brother Abiam as secuiitv,l
think.

Q. When was it that your father said to you that
u Ellen says you don’t care anything for me,” ?

A. That, was the last visit I made him in 1878.

Q. Counsel has made some remark which seemed to
imply that you said that was four years ago. Was that
correct or not ? _

A. No ; he said it then,too ; he said it both times, and
I told him it was no .such thing ; he knew better than
that ; I says to him, “ Daddy, you know belter than
that”
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Q. Now, just give tlfe conversation in 1879 that you
had with your father on that subject ?

A. T asked him why he didn’t come to see me ; he
says, “ Well, you don’t care anything for me.” Says 1,
‘4"don’t, heb; what is the reason Idon’t”? Says I, “You
know better than that. ‘'That is about ali that was said.

Q. Did he say anything about Ellen saying you didn’t
care anything for him ?

A. He said E len said so, too ; shesat there and didn’t
deny it either. ' .

Q. Now, go on and give the conversation with him
four years ago on that same subject, just as it took
place ? r

A. Tt was about the same.

Q. Repeat it as you remember it ?

A. At that time I asked him to come and see me, and
says he, “You don’t care anything for me.” Says I,
“ You know better than that I have never done any-
thing to make you think any other ways.’

Q' Go on and give the whole o1 the conversation ?

A. There wasn't much ; we didn’t have much to say
on that subject.

Q. Did he&say anything then about Ellen, what she
said ?

A. Not at that time.

Q. When was it he said, “Ellen says you don t care
anything for me” ?

A. That is the last visit—in 1879.

Q. Had you any knowledge oi this alleged will of 1873
until after your father died ?

A. No, sir; I supposed all along that he had left his
original will ; T knew nothing about it until father s
death, whom I asked her about his affairs.

Re-cross-examination.

Q. You sated, in your direct examination, that when
you asked your father to come and live with you in Ber-
gen County, he says, “I don’t care about living here”—
you now say that he said, “ I guess riot.” Which did
he say ?

A. He said both—“ I guess not; I don’t care about
living here.” That had reference to the location—not to
me personally, but to the location.

Q. You say that, outside of matters of money, you be-
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99 John L. Turnure— lie-cross.

lieve that Mrs. T urnure h id some influence over him—out-
side of monetary matters ?

Question objected to as incorrect. Question
withdrawn.

Q. Outside of monetary matters and matters affecting
the monetary affairs of Mr. Turnure and his family, will

dpv you give an instance of anything that induced you tobe-
U lieversile had any influence over his mind ?

30

40

A. Yes, sir; on one occasion I asked him to come and
see me, and she spoke up and says, © Oh, he can t come,
lie is not able to come;” that was the Very season she had
him off to Saratoga.

Q. When you met your father at Englewood, he said
to you, “I have made a will, and divided the estate into
four shares” ?

A. Four parts. '

Q. Did you understand that he had divided 1nto four
equal Karts ? ’

d taken out what they bad had— fourequitable
parts, he said. '

Q What who had had ?

A Haivey and this woman.

Q. Did you understand that one-quarter of hlS prop-
erty was to go to Ellen Turnure ?

A. Except what he had given to her.

Q. You understood that P

A. Yes, sir. m < "

Q. Did you ever have a conversation W1th him about
Ellen Turnure ?

A. No, sir ; it was a delicate matter; I didn’t want to
have much to say about it; be knowed that I knew what
sort of a woman she was by reputation.

Q. How do you know he knew ?

A. By the way be spoke; he didn’t let me know he
was- married—he failed to tell me; he ought to let his
son know whenbe was married, and a year elapséd before
he let me know it;11 being the oldest child he had I had
the best right to know it.

Q. you say that he said, & Ellen says you don t care
anythinQ about me.” Who was present when he said
that ?

A. Ellen.

Q. Did she say anythmg ?

’
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No, sir.

Did you say anything ?

I says, “ You know better than that.”

What did he say ?

Nothing;- that is all the conversation.

. The first tiraeythat. lie told you that, you didn’t care

any} ing about him he didn’t mention Ellen s name, did
he ?

@P@P@?

No, not the first time.

What wis his remark at that time ?

Says he, li You don’t care anything about me.”"
And the second time ?

“ Ellen says you don’t care anything: about me.”

Q Was Ellen mentioned at the first interview on
which he said, “ You don’t care anything about me” ?

A. No..I don’t think her name was mentioned, but
she was there.

Q. She was there both times ?

A. She was there both times.

Q. You say that. Mrs. Turnure could influence your
father. How far, in your opinion, as to the making of a
will and disposing of his property did that influence go
— was it absolute ?

A. T think so; I think that she dictated to him, not
absolute, but I think that it was sufficient influence to cut
us off the way he has, if she kept at him all the time,
selling him, “ Well, they have got enough.”
is it ?”  And says he, “It is the 14th, 1876;” but. it was

Q. Do you know whether, as a matter of law and
fact, ;f Mr. Turnuie had not made this will at all, her
share would have» been greater or. larger than will be
under this will ?

OFOPOF

Question objected to.

A. No, sir ; I think it would not have been so large ;
the amount of money has not been turned in, not half.
I know what the law allows her ; it allows her one-third
of the personal property—that is, if they turn in all the
money. We have not got all the money—that, is what
we are after ; we have not got halt of it—that is what

we are fighting this thing for, and we will fight it tothe
bitter end.
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Adjourned to to-morrow at two o’clock at the same 4

place.
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December? 8, 1880.,

Puisuant to adjouri 1 ent, all the parlies appearmg,
the taking of evidencewas iesunud.

John Turkure, a witness piodueed on behalf of the
caveat ois, being sworn, testified as follows :

Direct examination by Mr. Bedie:

Q. Where do you live? L

A. T live in 18th street, near Broadway. I think it
is No. 33,

Q. How old are you 7

A. 1 was 91 on the 1st day of last Maicli.

Q Are you a brother of William P. Turnure, de-
ceased.

A. Yes, sir., *

Q How old was your brother wlipn* he died ?

A, Pdont’t know7exactly when he did die. but he was
born on the 5th of January, 1797. #

Q. Were you ai his house when he hved in Jersey
City ?

A. A «good many times.

Q. When were you last there ?

A. T can’t answer exactly ; I don t know when he did
die. tlis woman that he lived with wouldn’t allow him
to be seen,, con,sequently I didn't see him \eiy often, in
(act 1 didn’t go near the house when she foibid me.

Q What did she say when she forbade, you P

A. 1 went there to see him, and him and her was both
out, and Psat down and read the newspaper | and hy-and-
by she came in, and saysshe, “ How did you get here P
Bays I, “ The young woman let me in”— whether it
was herdaughter or not 1 don’t know. I had been in the
habit of coming-there weekly, sometimes oncea fortnig t
before that, and she was very friendly to me always ;
and when she came in this time she said, “ How did you
get here,” and I told her the girl let me iri, and she
seemed very7crabbed and cross,and said that hei husban
would probably not see me. She said, “We have been
to New York together ;” and I had managed to get some
little money at times, but she says, “ You will never
get any moie, because 1 shall have all the control ot it,
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and I have now got the control of the whole of his prop-
erty] ati'd I will take care that you get ho more of it,.” :
She was very crabbed and short ; I can’t recollect her
words'; this must have been two years ag< or more ; I:
can’t tell, for 1 have nothing to refer-to} it is about two
years ago,I think ; it was tne latter part of his time that
she refused to let me see him ; she waS always very
friendly when I went there before that.

Q. Who did she say had been to New York together ?

A. Her husband and herself. 1 waited for some time *
to see if he would come inland at last she says, alter
talking a good deal, “ It will be no use for you to wait
any longer,you won’t see him, because he won’t probably
be here  so I got under way and came away.

Q. Did you see her after that ?

A. Oh, yes.

Q. Whereabouts ?

A. At her door; I rung the door and she slammed
the door in my face. They had a chain to the 1pit on
the door just to let it open so fyr, and nobody could get
in. Wlien she slammed the door in my face she says,
“He don’r want to see you any more.” I didn’t mind 0
what, she said about that, hut I continued going there,
and she says, “1 told you that you can’t see him no
more, he don’t want to see you.” I never saw him after
that.

Q. Did you meet him in the street any time after she
had told you that she had control of alibis property. Did
you see him after that ?

A. T don’t recollect whether I did or not, but I did see
him after that at the barber shop where he used to go
and get. shaved.

Q What took place then, and what was said between
you and him? ...... . | ¢ I

A. T cau’t say anything particular between him and

Q. Did he say anything to you about her in the barber
-shop ? v

A. No.

Q. Did you have any conversation with him at any
time about her ?

A. T can’t say that I recollect distinctly.

Q. Do you recollect of meeting him in the street'after
she told you you need not come there any more? °

A. No; I can’tsay that'l did, because she forbid me 4C
the house; she would not open the door only the length
<fthe chain.'1' H .......
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Q [lad your brother William been in the habit of

Am m a dollar at a time—generally I H H B
may have been a little-more, but if I say a
think that will be about right.

O. Are you a poor man ?

A. Yes; I have not a dollar in the world.

0 What was your business in early life P

A A pilot; I'brought him up as a pilot— an appren-
tice, and I got him made a pilot—through me he
served his time with me.

0. How manv years ago did you qu1t pllotlng

A* T quit anil went to Savannah as pilot of a steamer
out and in, and staid by her always for several years.

Q. Before she forbid you the house, did you used to
see him there with her in Jersey City ?

A. Yes; friendly—all friendly, x 1

Q. What influence or control did she seem to have

o ai,

P
°VA I_g%ie never spoke about her business, but he would
take out a little money—a dollar generally, about a dol-

lar—and she never saida word; it was done in her

presence” you know her before she married your brother ?

A No* I never see her to my knowledge*, but I knew
MIM living with him; I knew that from other people—
from a foreman of his stables at that time.

Interrupted by objection.

Q. You didn’t know her before her marriage to youl
brother P

A. No; but I knew her by reputatlon

Q. What was her name by reputation Defore she
married him P Q

A As a loose woman—a common woman; she kept a
bed-house In Walker street, n-xt dor to a man by the
name- of—I can’t think of his name—Walker street,
New York City.

I show you a paper marked -Exhibit C. 9 for

identification. [Handing witness a paper.]

A. She passed by the name of Nellie Weaver.

Q. How long have you lived in the City of New

1\/_IBI Was born in Rockland Couuty, and moved down
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here when I was a boy, an 1have lived in New York ever
since. '

Q What neighborhoods ?

A. T lived in the Swamp; I lived in Gold street, got
married in Gold street—moved there from Oliver street,
from that to Lexington avenue. This‘paper you have
shown me is a paper of my mine; I have had that paper
since it was published; I wasin the habit of preserving
such things, and when Clark was tried 1 saved that,
ever since; it is the trial—adultery-— can't read good-—
Clark was tried tor adultery on Staten Island.

Q. When was this paper obtained by you—at(he time
of the Clark trial ?

A. No; after that; I don’t lecollect where I got it
from, but I kept it; I was in the habit of keeping such
papers. :

Q When wis the Clark trial ?

A. T don’t recollect the year; that paper will tell; T
knew Clark personally; he was a notary public—

Objected t >as irrelevant.

—Kind"that paper tells all ah mt where he lived and who
he was. w>' #

Q. Did you get that paper about the time of the Clark
trial ?

A. Immediately afterwards and I have had it since.

Q. Were papers of that kind in circulation at that
time P

A. Yes, at the time of the trial thit kind of a paper
was in circulation.

Q What was Clark’s name ?

A. William G. Clark, I think; he. was tried before
Judge Kent on Staten! Island.

Q. Do you recollect any conversation with your brother
William in the barber shop about his wife before ?

A. No; we never talked about her in the barber shop
—always in the public street.

Q What conversation d d you have in the public
street ?

A. 1T met. him in the street oneday, ami he went over
into a store to get change so as to give the a dollar.

Q, What did he say then about his wife, if anything P

A. Nothing.

Q. Did you ever have any conversation with him any-
where about his wife ?
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A. Not that I recollect-of. hut he asked me once
whether I knew that they were married. ‘W ell/’ says
dJ, ““report, says you are limnied—it is reported that you
and her is married.” He didn’t make no reply to that
as I recollect; I asked him, it was reported that he had
sold his stable- for $100,000; he told me himself that he
had sold it for $87,000—'$50,000 on bond and mortgage,
and the balance in cash.

Q. How much did lie sav he had sold the-stable for ?

29 A. $87,000 he told me, and $50,000 was left on bond

20

40

andmortgage and the balance cash.
Cross-examined'by Mr. McDermott:

Q. Are you sure lie said $87,000 ?

A. Yes; I feel confident that.he said $87,000.

Q How is your mind as to other things that took
place—is it any clearer about those than it is about, the
sale being $87,000 ? .

A. No. - T m I I

Q When you saw him in the barber shop, was that
after the door had been slammed in your face by Mrs.
Turnure ?

A. T never met him after that in the® barber shop.

Q. You never saw him after that, did you ?

A. Yes, I met him in the street and told him that she
slammed the door in my face.

Q. What did he say ?

A. “Well,” lie says, “you come there, and 1 will let
you in;” lie always said, “I will let you in;” but I went
there several times and inquired tor him, and he was
always denied; he was never showed, and ajways denied
himself; he denied being there.

. That is, she told you he was not in ?

Told me he was not there at home— “hain’t home.”
Where do you live ?

18th street.

Do you keep house or board ?

My wile is living, and she has two daughters.

. What is your income derived trom—who pays the
expenst s of your housekeeping ?

A. My daughters; they keep house; they hire the
house, and 1 live with them.

Q. Your living costs you nothing P

A. No. [

o

OPOFO P
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Q. How long have you lived with them that way ?

A. Always; in the first place I moved to Harlem, and
one of the daughters— the oldest, and ray wife’s sister—
prop sed that they would go back to.New York-and keep
a boarding-house, and it was agreed to, and they hired a
house in 31st street, oetween 5th avenue, together.

Q. You say that Ellen kept a bed-house in Walker
street;, do you know what number ?

A. No.

Q. How do you know she is the one that was called
Nellie Weaver ¢

A. By evidence of that newspaper; it was reported by
people speaking of her.

Q. Who said she was called Nellie Weaver?

A. McBride; he lived next to them.

Q. When did you talk to him ?

A. 1never talked to him.

Q Who told you that Elien Turnure— who now claims
to have been your brother’'s wife—was Nellie Weaver ?

A. T don’t know that anybody did; I know it from
common report.

Q. Who did you ever hear speak of it ?

A. T can’t tell you—everybody that knew the parties.

Q Will you name one person who ever told you that
Ellen Turnure, who married your brother, was Nellie
Weaver ?

A. I don’t recollect of any person telling me so.

Q. How long did you wait for him that day* at the
house, after he came, from New York with Ellen ?

A. T can’t tell the time, but probably two hours.

Q Give the exact words she used there that day to
you, and about your getting any more money ?

A. She told me that I would get no more from there,
for she had control over the whole pf it now.
What year was that ?
I don’t know.
Was it ten years ago ?
I can’t tell. .
Was it five years ago ?
It was certainly five years ago and upwards.
Were they living in Jersey City ?
Yes.
Did you ever tell your brother about that conver-
satlon about what she said about having control of his
money ?

A. Yes, I told him so.

QPQP@P@ >o
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Q Did he give you any noney after that ?
A. Yes
Q. Where ?
A. In'the street. ' y-
¢« Did he give you any in the house after that con-
versation P
No, I never was admitted in the house atter-

wards.
Q. What did they tell you when you went to the
house ?
A. “ He ain’t home.’*
Q How many times did you go after that ?
A. Two or three times, because 1 knew it was no use

,

U”Q”ODid anybody else come to the door excépt ]jtlilen
and tell you he was not home ? t R

A. Yes, an oldish woman, but who I don t know; she
told nie he was not home

Q. Did anybody else tell you ?

A. Not that I know of.

Q. Who camé to the door the first time, and you were
told he was not home ?

A. 1 think his reputed wife, Ellen.

Q Who came the second time ?

A. She always tended the door.

Q. When did the other wonman tell you he was not
home

A. 1 dor’'t know. .

How many times did the strange woman tell you I

A The woman that told me he was not home came
out of the area way, and said, -*lie is not home,” without
being asked f ! .

trég How ol(c)lra woman was she, should you judge ?

a 1 should judge between 60 and 70.

Q What kind of a bill did your brother change when
he u'ave ou a dollar ?

dS(;n 't know; he went across theway mbo a sto

whele he was acquainted, and they changed a bill tor
him and he got adol'.ar ont ofit. He leftm standing
on the sidewalk while he vvent across the street and f
waited tor him and he crossed back to me He mid nme
he was going over to get some change, and that is the
reason I waited for him.

Q How long was that before he died 1

A. I don’t know.

|” How long before he died did you see him |
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A. A Iong time. After she told me he was not home
1 never saw him.

Q. You saw him on the street afterwards, didn’t you?

A. Yes, for a short time.

Q. Did you see him four years before his death ?

A. No, I don’t think I did.

Q Did you call at the house during the four years
before he (lied ?

. Thave no recollection of that.

Did you call during the two years before he died ?
I can’t say I did.

When did you get this paper ?

At the time it was published.

Was that 20, 30, or 40 years ago ?

I don’t know.

When did you last have that paper before to-day
—where has it been kept ?

A. T kept it amongst my private papers in a deski

Q. Have you had it out of the desk within 10 years
before to-day j*

A. 1presume 1have ; 1can’t recollect.

Q. Why did you keep that paper ?

A. T kept it as a keepsake.

Q. Of what ?

A. Of events.

Q. Did you know any of the ¢parties at that time ex-
cept William G Clark ¢

A. f can’t say I did ; Ciark lived next door to me once
for a short time,

Q. Who did you buy that paper of ?

I didn’t buy it of nobody as I know of.

Was it given to you ?

I don’t know.

Don’t you know how you got it ?

No.

D> you recollect what the name of the paper was ?
No ; there it is on to it.

Q There is a scrap attached to it. Who pasted that
scrap on to it—was this scrap cut out of the same paper
as the other ?

A. T think not.

Q. Do you know where this paper was published ?

A, No,

Q. Was this a paper printed every day oronce a week ?

Af I don’t know.

Q Do you know whether that scrap was in the New
York Herald ?

DPOrOroOr
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a . No.
Re-Direct examination by Mr. Bedie:

0. Did you give this paper to John L. Turnure ? |
.A. No; I gave it to a person, that lent it to him,
that was within the last six months.
Q. Did you have it from the tune you first get it up
to that time ?
A. Yes.
Q dJust as it is now ?

es.

Q With the scrap there just as it is now ?

A. 1 thinkso. ,

Q. Are you a little deaf ?

A Yes [

q! Did'l understan 1you to state, in your
amination, that the time that Ellen Turnure said that
she had control of his property was about two yeaisago,
and i also understood you to say, in answer to Mi mc-
Dermott, that it was perhaps over five years ago— whicn
is correct about it ? 1 !

A. Well, I cant*tell; I can’t recollect the times.

Q Your memory is bad as to dates ?

A. Yes: dates, unje-s there is something to show it.
Q. It was while thev lived in Jersey City that jo
had the conversation with her about her having control

of his property ?

A. Yes; it was at his house.

Q Did you ever hear William P.’ luinure say w
had married this last time— what her name was P

A. No, he didn’t mention no name; but he saia
had married her.

Q Did he say who P I

A 1dontre0011ect that he said who. This K1
was loaned to John L. Turnure, so that if there *any-
thing into it to refer to the case, that he could tak
evantage of it, and I think there was another newspape
with it.

Julia Hakd, a witness produced on behalf of the
caveators, being sworn, testifies as follows:

™ . T % Of
TlivA at Tiemont. New York; I ¢ m Hina™Md



Julia Hartl— Direct. 103

William P Turm.re, deceased; lam H H years ami
months I H husbandM B H B HH

W H M 5B, W

Q Have yon any estate ? m y,t it is mortgaged

I don’t think it would hardly hnng the

—

.. °
moa; geﬁeve you any pioperly outsme I(;{ I real estate

Q. Were vou at the funeral of your fathtr in Jersey

- got no word of thel_f.uiefa[lsf Dn the
family untill happen, dto seeit m

night heloie he was buiied. My
father were always pleasant enough; 1"

6 “ S
h, '™ H 11 h
I%gge egéc I\;vl‘}itr . 1 1\%81\% % gont recollect when

my father married my step-mother M — M 1
was in 1835,1 think. I cannot renembeE B U =
' Q. Did you ever hear youi tathei Ej~ H
amount of your st.p-molhei Elizas estate .
A T litdd that'the house belonging to her sold for

$:Q7Md von ever hear yojir father say what his wife

the house was sold lor.
Q. When did he tell you that P

. "Soon after he sold it. mother’s
. Did you ever receive any part of youi s P

estate ?
A. No.
Q. From no one ?
A. From ng. on BH mtpored
Q. When did you first hear of your f'athe

maKrlage to_Ellen ? ~7 ue told me.

hink 1t was M the sprlng of 1857 .heH 50
1 met him in t

very stable corne, ourth a
mamh ™™ . H Sh

i He said, M 1 I have been H B H H H
“What,” T says, “youmust D B H BB H H
life.” He said, “Yes, Imt it was all right, he nau
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made a will and divided M property into four equal
parts,” and he asked meif I wa” satisfied with it. I told
him yes. He then said that he held that propertv in
trust for his children that belonged to my broker Wil-
liam; he had always said that before; he said that
before he married this woman. In 1861 mv brother
William died, and then mv father took possession of the
stable, and. he was there for four years. Somewhere
about the end of the! fourth year I happened in there,
and he said that that business was too much for him,
he was riot feeling very well, and that he was going to
give it up and let. mv brother Harvey take it and make
a stake. He “ meant, to give him an opportunity to make
alittle something, as he is the poorest one of my children,
and I will let. him have it for a tetm of years, and when
he has made a nice little sum out of it then I will let.
you take it for the*same, and you can have the use and
income out of it for the same as he is going to have it"”
He said he was going to let him have it tor a, nominal
rent of six hundred dollars to pay some incidental ex-
penses; 1 think he said it was some insurance. He .was
complaining of his back, arid I asked him why he didn’t
get a physician. “Oh,” lie says, “the doctors was all
humbugs, that, lie whs taking buchu,and that was better
than the doctor.”

Q. At the time he told you he had martled this woman,
did he say who she was ?

A. T think I asked him who she was, and he said her
name was Vanderbilt, “but,” says he, “your uncle Abe
and your uncle John knoWs her— knows all about her.” A
short time after that I met my uncle Abram on Broad-
way and I said to him—

Interrupted by Mr. McDermott.

—1I said do you know this woman Vauderbilt that my
father has married. *“Vanderbilt be damned,” he says;
“her name was Nellie Weaver.” Says he, “I didn’t
think Bill”’—that was my father—“would be such an
old fool as to marry that woman. Look out for her, she
will wind him round her finger before you know it.”

Q. Isdyour uncle Abram dead ?

A. He died two or three years ago.

Q. After the time your father told you he was mar-
ried, do you recollect his calling on you with Ellen
Turnure ?
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A. Yes; it was in Tremont.

Q. What coonvetvatiou then occurred between you and
him and Ellen, if any ?

A 1 don't know as I can recollect what was said. 1
recollect about the ring. “I told him,” says I, “I'm
afraid she will never get it if you do not give it to her
now.” It vyas a ring that he had given to mv daughter;
it was a diamond ring that he had worn. When he first
bought it, when he was in the stable, he said that should
be'tiers. I says, H am afraid that she will never get it
if you don’t give it to hjr now;” and before he could
sav anything she said, “ Oh, don’t think I am so mean;
I would not be guilty of such a thing as keeping it, from
her.” .

Q Before he told you he was married, what had he
said to you about that diamond ring ?

A. He said that should be Elvira’s; that was my
daughter.

Q. Do you know what became of that ring P

A. He had it on his finger the last time I was there;
that was in July or August, 1878.

Q. Do you know what that- ring ccst ?

A. He told me what it cost, but I've forgotten what
he said; I was under the impression it was $4)0, but my
brother said s-ven; but I think it was four.

Q. Did they ever come to your house together after
that time ?

Only that once,

Did he ever come to your house after that ?

I think he came there once with my uncle Abram.
Do you recollect any conversation then with him ?
Nothing of any account.

Did you come over to Jersey City to see him ?
Tcome over there once to take tea with him.
When was that, as near as you can fix it ¢

It must have been in ’67 or ’s s ; then I come over
once again, and took lunch with him—that was about six
months after; I don’t know whether it was 67 or ’ss;
it Was not later than that.

Q. When you came to Jersey City and saw him, where
was it you saw him ?

A. In Second street ; they called it South 7th street
then.

Q. Is that where he died ¢

A. Yes, sir.

Q What occurred while vou were at the house taking
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tea at that time, in 67 or 68 ?

A. T don’t remember particular nothin*r of impot-
tanee. »

Q. Did you see Ellen then ?

A. Yes.

Q. How often were you at his house in Jersey City,
after the time you took tea there ?

A. T don’t know as 1 can count, the times ; I was there
several times.

Q. About how many times do you think you were at
your lather’s house in Jersey City, after the time you
took tea there in 1867 or’8 ?

A. Probably half a dozen.

Q Did you see Ellen Turnure there every time you
were there ?

A. 1 went there once and rung the bell and couldn’t
get in. There didn’t seem to be anybody there. 1 went
there again, and a little girl came to the door and said
he was out.

Q. Did that occur more than once ?

A. Only once.

Q. At the time you saw your father at his house in
Jersey City, did you see Ellen Turnure P

A. Always jalways in front of him.

Q. Where would yon see them—up stairs or down-
stairs P

A. Upstairs on the second floor.

Q. Did you take tea there more than once P

A. No, sir.

Q. Did you invite him to come and see you ?

A. Yes, sir.

Q. How often ?

A. Every time I saw him.

Q. Did you meet him in the street while lie lived in
sey City ?

A. Yes ; once or twice.

Q. Whereabouts ?

A. In Grove street and Erie street.

Q. At these times when you visited him in Jersey
City at his house, how long would you stay usually ?

A. Two or three hours, and sometimes longer.

Q. And have conversations with him ?

A. He didn’t converse much.

Q. Did you have conversation with her ?

A. Not very much. When I spoke to him she would
answer whatever it was. and he would say yes and no,

Je

~
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and lhat would be the end of it.

Q. Did your father at any time promise to give you
any share of the stables when sold ?

A. Yes ; but lie promised me that I should have the
use and mo me of it after Harvey was done with it.
He said when he Sold it he would give to each a portion
of it.

Q When did tie say that P

A* He said that when lie.first took it—after my
brother died— when he first went there before he married
this woman.

Q. Did you hear him afterwards say anything as to
what he had given James Harvey ?

A. I don’t know as I heard him. I heard his wile
say lie had given him the house in Brooklyn and a couple
df shares in a pilot boat. .

Interrupted by objection.

Q. Which wife ?

A. Eliza.

Q Do you recollect of meeting your father in the
street in Jersey City and having a conversation with
him at one time about, what he had given to Harvey ?

A. Yes; I said to him that I would be satisfied if he
would give me half as much as he hadtgiven Harvey.

Q. Wrhen was this, as near as you can fix it ?

A. T can’t remember when it was.

Q Do you recollect of meeting him in Jersey City at
one tirin' when lie signed a paper ?

A. Oh, yes, that was in ’77; it was in August.

Q. Whereabouts did you meet him ?

A. In Erie street. 1 went first to the house, and she
said lie was out. Then I went down the street and
met him in Erie street, and I talked with him in the
street.

Q. What time aday was it ?

A. In the morning about 11 or a little after, perhaps
half-past 11.

Q. Was anybody with you ?

A. Ho.

Q. How give the conversation that took place between
you and your father at that time—slowly ?

A. T met him in the street and he seemed to be very
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glad to see me, shook hands and kissed me, and ask<*d.
about all mv children. I told him I was in great dis-
tress, my husband had lost all his money, and I wanted
assistance. I told him how he had lost liis money. He
said he was sorry tor me and that be would help mo, but
Ellen wouldn’t let him, that she had control of every-
thing he had, .“Well ” T sai.d, “you ought to think
more of my mother than repudiate her children,” and
when I spfdke of her he cried. Sail 1, “ You loved her,*
and he said he was sorry he hadn’t, done tight.

Q. Did you say anything to him about what he had
given to Harvey then ?

A. Except that Itold him that I would have been sat-
isfied if he would give me half of what he had given him.
I said, “If you are sorry for me you can give me a due-bill,
that I am entitled to, that you promised me out of my
brother’s property; you said I could have the use and in-
come of that, and you told me it was worth six to eight
thousand dollars a year, and he had it seven years, and I
will he satisfied if you will give me a due-bill for $25,-
000.” “Oh” he said, “his hand trembled so he could not
write 1t.” Said he “ You write it.” Sol tore the paper
off of the parcel I had, and wrote it on a stoop, and when
I had written it 1 said to him, “ What day of the month
181t ?” And says he, “It is the 1.4th, 1876;” but it was
not—1I did not notice it; 1 wrote it just as he said.

Q. 14th of what ?

A. 14th of August,’ 76; and I wrote it down just as he
said, and he signed his name to it. I didn't notice the
date was wrong.

Q. What was said De'ween you and him at the time
as to how much Harvey had ?

3Q A. Nothing, except that he had had the use and income

40

of that. He said “yes.” When I said he had it so many
years, and you said it was worth so much a year, he said
“yes.” But whether he made that much out of it or not
I don’t know.

Q. What stoop was this that you speak of P

A. A stoop of a house in Erie street.

Q. [Showing witness “ Exhibit C. 10.”] Is that the
paper that you then wrote, and was signed by your
father, that you have spoken of?

A. That isit. It was in Erie street, not in Grove
street, but I did not know the names of the streets. Tuat
was a plece of paper that I tore off of a bundle that I
had in my hands. He said, “ You write it, and I will
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gicgi it.”  Tsaitl to him that he must have had as much
as that $25,000, and he said yes.

Q That who must have had ?

A. Harvey. Said I, “He must have had as much as
$25,000.

Q. At the bottom of that paper there is a memoranda
below the signature. Who wrote that ?

A Idd

Q [By Mr. McDermott.] Has this paper been in
your possession ever since that time P

A. Yes, sir.

The paper is offered in evidence.

Q Did you see your father write the signature,
“William P. Turnure ?”

A. Yes, hut the date is not right upon it. I saw him
write his signature, of course, but he told me that date,
and I put it down.

Q What did, you do with the paper after your father
signed it ?

A. Put it in my pocket.

Q. Have you kept it ever since until you gave it to
your counsel ?

A. Yes, sir. My idea in getting that was, if the will
was right, and 1 was going to get my portion, I would
not bring it out ; but, if it was not right, I thought 1
would try to collect it.

Q. Who wrote this : “This was written on a bundle” ?

A. That is mine.

Q. Is that; your signature—dJulia Hard ?

A Yes, it is.

Q. Everything on that paper is your handwriting ex-
cept the signature of William P. Turnure ?

A. Yes, sir. m'"

Q. After he signed that.paper, what then took place?

A T went home with him to his house.

Q Did you go in?

A. 1 went in, into the-second story ; he sat .down in
front of the table, and she said, ‘‘Take that tobacco
right out of your mouth and he took it out and laid
it on the table.

Q. Did he have tobacco in his mouth ?

10

20

30

A. Yes, he had been round to the cigar store when 1 40

met him," that he had been in the habit of going to.
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Q. What else occurred there then ?

A. He put his hand up to his head, and said Ids head
felt dizzy, and she got ihe bottle and put this stufi on;
1said my head ached, too, and I would put some on
mine ; she said it was good tor headache and good for
neuialigy ; I put some on ,my head, and she gave me a
recipe for it, and 1 have got it here ; I wiote it down
just as she told me ; I got a bottle ot it tor neuralig)
on my head; and it seemed to me as it it stupified me ,
it made me stupid ; 1don’t know whether it was imagi-
nation or not.

'Witness produces a paper that is marked
“ Exhibit 0. 11.”

Q. Is that the paper on which you wrote, and as you
wrote the receipt as she gave it to you ?
A. Yes.

Exhibits “ C. 10” and “0. 11”7 are offered
1u evidence.

Q. When did you write on “Exhibit C. 10,” on the
bottom, the words, “This was written on a bundle,
&c” ?

A. 1 wrote that alter my father’s death ; my brother
asked me where I got it, and I asked him the name of
the street, aud he said it was Grove street, and I put it
down; 1 said it was a street leading down from- my
lather’s. .. .

Q. That was not written until alter your father’s
death ?

A. No.

Mr. McDeimott objects to “Exhibit C.
10" as irrelevant. Also, “0.- 11.”

Q. At'other times when you were there, before this,
did your father complain in ar.y way ; and if so, of what ?

A. Yes ; he complained of his head and complained
of his kidneys I he said he hadn’t been well then, at that
time. .

Q, For how long had your father complained ot his
kidneys, to your knowledge ?
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A. Ever since I Gdn jremember—ever since I was a
little girl ; lie always complained of his back and kid-
neys, always taking quad/ medicine for it.

Q. Afterwards, in.or about the year 1877, did yon
see your father again ?

A. You asked me what took place at the house. I
didn’t finish that—1I took dinner wiili him .that day.

Q. That, is the conversation at the house the day he
signed the *due-bill ¢

A. She'put the stuff on his head, and then we went
and tookour dinner, then we came upstairs and he asked
me about diflerent. people—old people—whether they
was alive, &c., and their families.

Q. What conversation did you have with her,if any,
then about him ?

A. Nothing particular said about him as I know of.

Q, Do you recollect anything else that occurred there
at the time you took dinner ?

A. Let nfe look at my memorandum a minute, I have
forgot ten—

Witness looks at memoranda, and Mr. Mc-
Dermott objects to witness referring to memor-
anda.

Well, we'll leave that for the present. After that
do you recollect calling at the house again ?

A. Yes, 1 wont there in the Summer of 1878—it
must have been in July or August ; I saw them both up-
stairs ; I told him 1had come over to ask him to give me
some relief, that I was,in distress and I wanted him to
let me have seme money, that my husband was in
great distress. And he said, “You would want some
thousands to help you out.” And she right away spoke
up beiore lie could. 8he said, “No, you won’t get any-
thing’ until he is dead, and then you will get the same
us the lest.” Then I asked her if he had made a will,,
and she said, “Oh, yes, year# ago.” I thought ofcouise
it was the one he told me about when he had divided it
into tour, and I didn’t say anything more.

Q. Do you lecollect of being there at one time when
the said anylhirig about safe keys P

A Oh, yes ; now 1 think of it, that was in 1877 ;
that | could not recolject.

Q. What timein 1877 ?

20
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A. August 24th, 1877.

Q. Was that the time of the due-bill ?

A. Th.it is the time.

Q. Now, state what occurred about the safe ?

A. She opened the bateau drawer, and took his watch
and held it up in front of him, and he put his hand out
to touch it like a child would a toy ; and she took out
two safe keys, and she said, ““This one is mine, and this
one is his"—two deposit, safe keys.

Q Did he say anything P

A. He.didn’t say a word.

Q. What did she do with those safe keys ?

A. Put them back in the drawers again.

Q. What kind of looking keys wejje they P

A. KXind of flat keys—white, -silvery looking keys—
flat safe keys.

Q. Were they attached to anything ?

A. A string, I think—on different strings.

Q. Did she say anything else about it ?

A. No, nothing about that. 1didn’t know the mort-
gage m  been P;0fl ofl then, and I suppose that was the
money.

Q. At these different tiroes when you saw your hither
in Jersey City, how did his memory seem to be ?

A. Something like mine—I am just like him, look
like him, my physique is like him—he had a poor
memory, and so have 1.

Q. While you visited him in Jersey Crtv, did there
seern to be any change in his mind in comparison with
what it had been before he.moved to Jersey City ; if so,
what ? .

A- He was gradually growing weaker and weaker,
both in body and mind ; he acted stupid.

Q. When did you first notice that ?

A Sometime ago ; I could not say how long it was.

Q. How soon after he move Ito Jersey City ?

A. T don’t know as I can tell the time. 1 think he
was gradually failing.

How many years ago did that commence, to the
best of your recollection ?

A, When he gave up the business— when lie said it
was too much lbr him, it taxed his brain too much

Q. Do you recollect about how many yeais ago that
was ?

A. My brother died in 1861, and he had it four years
—that would be 1865; he wag complaining of this,
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and said ho was going to leave the business.

Q. At three different times, while you were visiting
him in Jersey City, state whether it struck you then,
from what you saw, that. EllenTnrnure had any influence .
over him. and. if so. what kind of influence—describe it ?

A. She seemed to be boss. lie would look at her
when I would say anything, and she would answer it.
He wouldn’t say anything. What was the use of going
there to see him ?—no satisfaction; couldn’t say any-
thing to him. She stuck right by him all ihe time.

Q. What was the reason you didn’t go to see him in
Jersey City oitener than you did ?

A. That was the reason—because it was no satisfaction
seeing him; he would not respond. She would answer
everything, no matter what it was.

Q What kind of a woman did she seem to be as to
strength Gf will ?

A. T should think she had a good, powerful will; she
governed hint anyway,—she must have, or she couldn’t
have got all this away from him out of his hands.

Q. Did you ever hear your father say how much he
was worth ?

A. In the street I asked him if he was not worth
$200,000. “No,” he says, “not quite as much as that.”
Says I, “One: hundred and fifty, thousand dollars.”
“Well,” he says, “that is more like it.”

Q. When was that ?

A. That was between the years 1873 and 187b.

Q. Did you know anything about this alleged will ot
1873 until after your father’s death ?

A. No, sir; 1 supposed the other was all right.

Q Did you ever receive any estate from your father ?

A. No; TItold him the last time I was there, that was
in 1878—says 1, “Father, you know vou never give me
anything; you never give me an outfit when I was mar-
ried.” jShe was present and heard me, and he didn’t say
a word, and she didn’t neither. Says I,‘“You never
give me an outfit; you never give me anything, and now
1 want, assistance.”

Q. Did your father ever tell you at any time about
his not going out on account.of his wife, and, it so, what
did he snv ? *

A. “Oh, yes,” he said,,“he was not allowed to go out
alone.”  jShe said, “No, why should I let you go alone ?
As long as 1 live I'll stick; to you.”

Q. When was that P
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A. 1 think thit was In 1877. ,H<-said, -I am not
allowed now to go out much.”

Q. Did “on eyer have any converse tion with him alone
on that subject ?

H I I hlieD B BH toH H
%hell%l wagtha © R R to

gBl Between 1S73 and 1S76—in Grove street, Ji—ﬁ-ﬁ

Q Do you recollect of any other thing that lie said
10 about his wife; Ellen except what you have said ?
A. No. y
Q; Do you recollect any other fact, except what you
have stated, that occurred on his part or on the part of
Ellen in your presence ?
A T don’t, think of any now.
)Q Did your father tell you at any time what he had
sold the stables for on Fourth avenue ?
USRBRB he had sold the stables for $77,500.
Q. When did he tell you that?
A. 1don’t remember the time he told me that.
Q About how long ago was it ?
20 A. It must have been soon after he sold it. ,
- @ Wheie was it that he told you that ?.
A. 1don t remember; 1think that it was in the street,
though.
Q VVlien did your own'mother die?
A. When 1 was four years old.

osb-examintd by Mr. McdJJermott:

Q. How do you fix the year in which this due-bill was
30 8oleth?- -v 1" . A
A. That is not. the right date on it; that is the date
* fie said, and that is trie reason I put it there.

y. . What year was your husband’s business in such
condition as to require that you should go to your father
tor assistance ?

A. His business has been bad for the last six or seven

«-.yr, he lost agreat deal of money. * > Te X

y. Did your lather put the date there ?

B9m BI iR | R SaysH ‘-What day of the
month is it ?  bays he, “It is the 14th day of August,
1876.” And I put i, down just as lie said. *

40 @ Was it in 1876 or 1877 ?
A. The due-bill is 1876, but it was in 1877 when I
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wrote th;it. I asked him what day of the month it was.
and lhat is what lie said, and that is what I wrote down.

Q. Where had you bet n lhat day befoie yon earne to
Jersey City ?

A’ T came from home.

Q. Directly ?

A. Yes; 1 was intending to go to Hoboken on a visit
—1I had my work with me.

Q. What kind of work ?

A. Needle-woikj a spool of cotton and thimble.

Q How did von reach dJersey City, leaving your
house—give us the trip ?

A.. T came down in the steam cars from Uarlem, and
then took the feixth avenue cars down to Cortlaudt street,
then across the ferry and walked up.

Q. Did you stop anywhere in New 17ork that day ?

A. No.

Q. Did you stop anywhere in Jersey City until after
you had seen your father P

A. Not until I went to ihe house, and she said he was
not in, and then I went out and met him in the street.

Q How is your memory as to that P

A. First rate.

Q. What did the work consist of ?

A. Fine needle-work

Q. How much of it was there ?

A.. A package pretty near as large as that [pointing
to a package of [tapers about 10 inches long by 4 inches
thick].

Q. Where did you have that bundle—in your pocket ?

A. No; 1 had it in my hand.

Q Was it tied?

A. No; it was done up loosely in a large piece of
white paper. I don’tuse browh paper,‘because we are
in the business; I Use white paper for wrapping paper.

Q. Did this paper, “ Exhibit 0. 10,” come from your
husband’s stole ?

A. T don’t know.

Q. Were there two wrappings of paper around the
package?

No; only one.

Did you tear this piece of paper off that package ?
1 tore it off.

Did vou write on it after yon tore it off, of before ?
Afterwards. ! ; ¢ C'

Give us all the conversation that took place—what

DFrOFrO”
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was the first thing yoil said, after tearing the paper, to
your father ?

A. T asked him to write it. lie says, “No,” his
“hand trembled.” He says, “ You write it.” So I wrote
it and read it to him, an 1then he signed it.

Q. Was there any further conversation ?

A. Not just then about that.

Q. How did his mind seem to be. that day—strong P

A. Not very strong, I didn’t think, or his body either;
he seemed to be feeble.

Q. Did you consider that his mind was.strong enough
to justify you in inducing him to dispose of $25,000 of
his property ?

A., Because he had promised me 1should have that
much out of my brother’s estate.

Q. I will repeat my question : “ Did you consider that
his mind.-was- strong enough to.justify you in inducing
him to dispose of $25,000 of his property ?

A. I didn’t know whether it was strong enough or not.

Q. Did you consider that his mind was strong enough
tojudge of, the equities -which you had in his estate?

*A Yes; it ought to have been. He give me; that ; it
ought to have be' n strong enough.

Q. Did he hesitate ab >t signing it ?

A. No! -

Q. Did you read it aloud to bim P

A. T did read it aloud.

Q Was lie deaf ?

A. A little bit in one ear.

Q Do you remember what kind of a house this stoop
was in front of ?

A. No, I did not observe ib

QAAVhat kind of 1 stoop was it—brown-stone or
wooden ? ,

A. I don’t know ; I think it was a stone stoop, though.

Q. How came you to date this in 1876 ?

A. Because he said that was the date, and I put it
down just as lie said..

Q Didn’t you know what, year it was P

;A. 1. did; but I put it down just as he said.

Q. Do you know whether or not, as a matter of fact,
your brother Harvey did not lose money by the manage-
ment of the stables ?

A. T met my father in the street before he sold the
stabies in Fourth avenue. Bays-he, “I ain going to sell
out— Harvey ain’t paying attention to his. business, he is
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running off deviling all the time, lie has run in debt, and
1 am going/to sell it, out.”” Says he, i;Hc ought to make
six to eight thousand dollars, a year ”

Q. How did von come to fix the sum he had received
at $25,000 P *

A. I thought it was about that.

Q. Did you uralce any inquiry of Harvey ?

A. 'No. u

Q. When did you speak to Harvey P

A. T haven’t spoken to him in ten years, I guess; it is 10
a good while.

Q. Where did you last see him to speak to him?

A. I don’t remember.

Adjourned to to-nvaTow afternoon at two o’clock.

Decembkr 9, 1S80.

Pursuant to adjournment, the parties all appearing at
the time appointed, the taking of evidence was resumed.

20

Cross-examination of Mrs. Hard continued bv Mr.
McDermott.

Q Wlmt real estate did you own on the 1st of March
1873 ?

A. I owned some lots in Harlem, 110th street; I
owned those lots ,in Tremont where I livo now, and also,
25 Beekman street, a store. I think there was 10 lots in
Harlem— they were sold two years ago because we could
not pav the interest on the mortgage that was on it.

Do you remember what, they, were sold for ?

1 can’t remember without, looking at mv papers.
When did you buy them ?

It must have been 25 or 30 vears ago.

How much did von pay for them ?

I can’t t»1l; 1think two qy three hundred dollars a
lot— ten lots altogether; tliey Were all sold under fore-
closure; I know' they were sold, because we couldn’t pay
the interest on the mortgage, and' there was an assess-
ment of $5,000 that we could not pay.

Q. When were thev mortgaged ?

A. I dm’t know, because I did not attend to anv ofgq()
the business; it was some years ago.

30
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Was it before or after 1873 ?
I can’t tell without looking over the pipers.
How much did they cost ?
T wo or three hundred dollars a lot, I think.
W hat does tiiis place in Treinont consist of P
I think there is 7 acres— that was purchased about
14 years ago, and there is $14,000 mortgage on it; that
mortgage was mad'e'lwhen my husband was in distress
three to five years ago; 1don’t think it was more than
five years ago— I think it is perhaps less.

4. Who did you purchase that propertv of?

A. Hilaries Weeks ; 1 believe the consideration was
$18,000.

Q. What did the property in Beekman street cost ?

A. $60,000, and there is a mortgage on it of $40,000;
the mortgage was put on when we bought it ; I don’t
know whether we bought that before or after 1873— 1
think it must have been alter 1873.

Q. Was it bought alter your husband’s financial
trouble ?

A. No, of course not.

rTororo

Q- Ifiy dee(i of the property in your name 2

A. \es-but it does not rent for enough to pay the in-
terest on the mortgage. When we bought, the monev
was seven per cent., and this man won’t let us up, and
the insurance won’t lend us that much on it now, and it
don’t lerit for enough to pay that mortgage.

Q. Has any of that mortgage been paid ?

A. No.
. Q, Are your sons in business there ?

A. Fes.

Q. Have you anv monev in bank ?

a. No;

Q- Have you anv Government bonds P
s A. No. .. . 5 y;vi"WV

What was your own personal estate worth in
1873 ?
A. I haven’t any.
Q. From whom did you receive the money to make
this purchase ?

A. From time to time my husband gave it to me.

Q. All ofit ?

A. A 1of it.

Q. Did you ever receive any money from your father P
A. No, never.

Q. Did you ever give him a receipt for any money ?
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A. No, I don’t think I did ; I don’t know whether I
did or not ; I don’t remember.

Q. Would'-you have given him a receipt unless he had
given you money ?

A. 1don’t know as I would.

Q. What is your 'impression as to that ?

A. 1don’t remember giving him a receipt.

Q. Did you ever.receive any amount of money from
him ¢

A. No. \ 10

Q. Did you ever receive any valuables from him of
any kind P

A. No.

Q. Did yonr husband ever receive any from him ?

A. Not that 1 know of. .

Q. What was your husband’s property worth in
1873, about March ?

A He hadn’t anything.at all.

Q. What was his business P

A. Taper business.

. Q. Do vou know what his income was about that
time ?

A. 1 do not.

Q. There was no mortgage un your lots in Harlem in
1873 P

A. Yes; they had been mortgaged for years and
ye,trs.

Q. There was no mortgage upon the Tremont prop-
erty in 1873, was there ?

Q. 1 don’t think there was.

A. Was there an incumbrance, beside the $40,000,
and odd mortgage on the Beekman stieet property,
in 1873 2 ' "

A. Not as 1 know of. **0

Q. Allowing the pioperty in Harlem to he worth
$2,500, your real estate at your own figures was in 1873,
about the 1st March, worth $40,500 ?

Question is objected to as assuming what
is not shown by the testimony. Question
wit ltdi awn.

Q. In March,1873} your property in Beekman street
represented $20,000, as paid ?
A. Yes.
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Q. In 1873, the first of March, your property in T re-
inout represented $18,000, paid, didn-t it?

A. Yes, sir.

Q. On the 1st of March, 1873, your property in Har-
lem represented $2,500, as paid, didn’t it ?
Yes, sir.

Was this property all in your own name ?

Yes.M

Did your lather know that you possessed it ?

1 suppose he did.

Then the total amount of property in your-own

name on the first of March, 1873, represented $40,500,
didn’t it ?

ororor

Question objected to for the same reason.

A. How could it represent that when it was all mort-
gaged up ?

Q. It represented $40,500 as having been paid on it?

20 A .”’No; there was a mortgage on ih

Q. The property in your name on the 1st of Match ,
1873, there had been paid up on $40,500 had ihere ?

A. I don’t know whether there had or not.

Q. You have testified to $20,000, $18,000, and

. $2,500 ?

A. Then I suppose it amounts to that.

Q. Do any of your sons own real estate ?

A.' No.

Q. Do you know what their income is from their
business ?

QA

ou Objected to as irrelevant.

?A. No, it is no income; it is an outgo. .......

Q. Upon your Tremont property” is there any interest
due upon the mortgage ?

A. Yes; I have had to borrow money from my brother
to pay it; I havejust paid it.

Q. Upon the Beekman street property, is there any
interest money due upon that mortgage ?

A. T owe six months’ interest.

Q. Is that all ?

40 A. 1 think that is all ?

Q. When did you see your father last before hjs
death ?
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A. In July or August, 1878.

Q. When before that ?

A. In August, 1877.

Q. And when before that ?

A. Tcant tell the timelexactly; T saw him on the
street once nr twice between 1873 and 1876*.

Q. Did you call at his house in Jersey City during
1868 P L RAVER J u®

A. I think I did:

Q. Did you call in 1869 ?

A. T don’t know whether I did or not.

Q Did you call in 1870 or 1871 ?

A. No; but I saw him, I think, in Fourth avenue in
1871 and 1872.

@ Did you call at hishouse'in 1872, 1873, or 1874 ?

A. I don’t know that I did.

Q How many times have you been at his residence in
Jersey City since he'moved here?
m A. About halt a dozen.

Q. Dive us the years ?

A. I can’t remember the years; 1867 an 1 186S

1876 twice,

Q. In any of ycur visits prior to 1876, did you ask
your father to advance you any money ?

A. No, not as I know of.

Q. Did you ask him for any money ?

A. T don t think I did; i don’t remember asking him
lor any. [

Q. Now, as to the conversation which took place in
the stable® when you went to see your father after his
niandage with Ellen, what.did he say to you about di-
viding his property ?

A. He said he had made a will and divided it into four
equal parts, one for his wife and each of his children.
He asked me if I would be Satisfied. I said, “Yes”
He said if he sold the stables that he would <dve us each
<wportion of* it.

Q. Why were you satisfied ?

A. Because I was willing, of course, he should o-ire
his wife one-quarter.

Q Did he say, “I have divided it into four ejtiai
parts” ? . 4

A. Yes, sir; he said, ‘jinto four equal parts.” -

Q. Ate you sure he said “equal” ?

A. Yes, sir; lie said “four equal parts.”
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Q. Is there any doubt in your mind as to hi«'using'the
word “equal” ?

A. N<; 1 think that is about what he said.

Q. You understood, front what he said, that he had
divided his property into four parts, each being equal ?

A. Yes, sir, and that he had left one as much as the
other.

Q. When did you last speak to your brother Harvey ?

A. ] don’t remember; it is so long ago.

Q. Did you speak to him after your lather gave him
the stable'?

A. 1 tliink so.

Q. Did you say your father said that lie would let
Harvey have the stable for a teim of years, and then you
could have the use of it ?

A. Yes; because when nry brother Bill bought that
stable my husband lent him the money to buy it.; you
see he had these long stage notes, and they were not
coming due fast enough, and my'husband accommodated
him. and loaned him the money— part of it.

Q. A\"hat year was that ?

A. It \yas when my brother bought the stables; I for-
get the yeall; ;

Did he pay the money back; to your husband ?
Y<'s; as the notes became due he paid him back.
Did Harvey stay there during that term of years ?
He was there seven years.

The stable was then sold out, wasn’t it. ?

It Was; my father gave him the mortgage; the
mortgage wtas cancelled; before the term expired' so I
heard.

Q. Do you know whether or not Harvey, derived any
income ft om that stable?

A. 1j lie didn’t he ought to; if he bad attended to bis
business -hc would.

Q. Do y<u know,.whether he did or not ?

A. I don’t; know; I suppose he did; he had to live
out of it; he sported round all the time. 1know the man
that was foreman lor him set upuelivery business® after-
wards. 'and lie,is doingva good business* v e

Q. Do yon know whether Harvey derived any income
front that stable ?

Yes, I know he did.

How do:you know it; ?

Because I know he lived out of it
How do you know lie lived out of if ?

PoroFo

= o
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A. Tdon’t know how I know it; how do I know he
breathed P

Q. Did yon ever see him receive any money ?

A. Yes. I have seen people come in and pay him1bills
they owed him.
. How much ?
I don’t know.
How many times ?
I don’t know.
More than once ?
I don’t know.
. Do you know whether or not he gave any of that
money to your father P

A. No; I don’t believe he did; but I don’t know.

Q. When was the first time that von saw Ellen
Turnlire ?

A. I think my husband arid I went over there in 1869;
I don’t know whether it was before or after she was at
my In»use.

Q, When you addressed her, what.did you. call her ?

OPOPOPD

A. T didn’t call her anything; I didn’t address her a't

al; I said. “How d’ye do” ? I didn't call her ariy name;
1 didn’t call her anything.

Q. Had you any doubt about, her marriage ?

A. No; because she showed me the certificate while I
was there; my father asked me to write it in the Bible,
and 1 did so, when I was copying off my brothers’ arid
sisters’ ages; while I"was'doing tlirit shebrbught itdut—
tlie marriage certificate—and he asked me to write it in
the Bible, and I did so; that was in 1877.

Q. Did you know what became of this ring ? -*

A He had it on his finger when I was there last.

Q. Did lie have it on when he was buried ?

A. T don’t know.

Q Have you ever asked Ellen Turnitre to give it to
you ?

A. Jib.

Q. Did you ever mention the conversation which you
had with your uncle Abram to vour father ?

A. No. ~ "1 fM WU 11T 1 wm I

Q How far from the house, upon the stoop on which
he signed the due-bill, was it that you first met him on
that day you were with him P

A. It. might, have been three or four houses below; I
stopped and talked-to him.

Q. Do: you know' who the little girl was that came to
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the door when you called at the house P

A. No, I don’t.

Q? When you took tea at the house, where did you
take it P

A. Down in tin* basement.

Q. Did your father and Ellen go down to tea
together ?

A. T think so; I don’t remem her.

Q Have you ever, in your father’s house, had a con-

0 versation with him when EiDn was not present ?

; A. Never ; she wouldn’t let you have a chance; she
was afraid you might say something to him.

Q. You say when you spoke to him she would answer ?

A. Yes, he would look at her, and wouldn’t say any-
thing.

Q. Tell us one of the instances you asked him a ques-
tion and that she answered ?

A. When I asked him if he would, not- help me, she
said, “ You would want some thousand dollars to help
you” ; and she said right away, “ No, you won’t get any-

20 thing till he is dead, and then you will get the same as
the rest.”

Q. Is there any other ?

A. YeS thereis others, but I can’t think of them now;
if you will let me look at my memorandum, I can think
of some.

Q. Did you ever ask him to let you see the will that
he said he had made ?

A. No, I wouldn’t ask him that; I would not speak
to him about it after he had spoken about' it; 1 thought,
of course, that was all right, and it was no use to ask
him about that.

30 Q. And your father said that he would let Harvey
'have the stables. Did he say anything with reference to
Harvey being rich or poor ?

A. He said he was poorer than the- rest of us.

Q. What year was that in ?

A. Just before he took it—in 1865.

Q. As to this conversation with your father in Jersey
City, what did you say to him first, when you met him
—tell us the first thing you said to him the day this
paper purports to have been signed ?

A. T said, “How do you do, father ?” I shook hands
and kissed him, and' he said, “How do you do ?” and

40 was glad to see me, and asked after my children.

Q. What was the first said about what Harvey had
received ?
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A. T asked him if he had had as much as $25,000,
and he said “Yes.”

Q. The conversation about Harvey’s being the -poorest
of the children occurred in 1865 ?

A. Yes ; before he took the stables.

Q. When did he take the stable ?

A. In 1865 or 1866.

Q Do you know whether Harvey wms possessed of
any more means in 1873 than he was in 1865 ?

A. T know he spent a good deal and lost a goal deal
in that-time.

Q. Do vou know whether or not he was poor in
1873?. !

A 1 dont’t think he was any poorer.

Q. Do you think he was any richer ?

A. T don’tknow anything about it; I suppose he
must have been, after having all 'that. What could he
do with it ? What has that got to do with it anyway ?
Does he want to spend all his, then have myf portion
too ?

Q How do you know he ever spent any money ?

A. T never saw him enough to know much about his
spending much.

Q. When yonr father told you it was 1876 that lie
signed that, note, did vou say any thing, to him about it ?

A. No.

Q You knew it was 1877 ?

A. T suppose I did.

Q. How long .after, that did you see him again ?

A. -I saw him the:next yearlffij

Q. Did you hive any conversation with him then
about the.-note .?

A. No.

Q Did you mention it to him ?

A. Not at all» ;

Q You saw him but once afier lie gave you the note
until the funeral ?

A. That is ail.

Q Wheie have you kept that note since he gave it
to ,you ?

A. In my safe tit home.

Q Have you shown it to anybody ?

A. Only to my brother, since his death; I showed it
to nobody until my father died—then Tshowed it to my
brother.

Q When did vou write that memorandum on it ?
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A. When I gave it to my brother—he saw me wiite it.

Q. \ou say your father's hand trembled when he
wrote the signature ?

A. Trembled a little—yes, sir.

Q. Did you ever see him write before P

A. Yes; I thiink 1 have.

Q. flow was he when he wrote the signature—agitated
at all P . ¢

A. No; he didn’t seem to be.

hb £)id you ever mention the fact of his having signed
that piper to anyone until after his death ?

A' No. \ M

Q Did you ever mention it to any of your own
family P

A. No.

Q Why didn’t you’ ?

A. Because I thought if the will was right I would
not produce it— I would destroy it; if it was not right
I would try to collect it.

Q. What do you mean. ‘*if the will was right”—
ha}l\{e{)you any doubt as to whether your father made the
will ?

A. 1 don t know whether he made the will or not; I
saw this woman had a great influence over him, and I
didn t know what she would do.

. Q.? What made you think she had great influence over

m ?

A. Because the man didn’t act like himself when I
went theieg he wouldn’t say-anything—he would look
at her.

Ib Wasn’t he always rather taciturn and silent ?

A. 1 don’t know that he was; when he used to come
to see me two or three ,or four times a week, and take
dinner with me every Sunday, he used to talk enough.

Q. When did lie take dinner witii you last before he
Was married ?

A. When 1lived in Lexington avenue; it must have
been 15 yeais ago.

Ib Dal he take dinner with you within two years be-
fore he was married ?

A. T*moved into the country aftei wards; he came up
there once or twice, into West, Chester; 1 moved into
West Chesteiglb years'ago.

(b Are you sine that he called at West Chester with-

40 1n two \eais before he was married ?

A. Yes. 1 think so.



Julia Hard— Cross-examined. 127

Q. As to the influence which Ellen seemed to have
'over your father ?

A. Ayhen I. asked him to come and see us she said
right away, “No, we don’t go anywheres.”

Q Did her influence seem to wholly control his
actions ?

A. ] think so.

Q. Do you think she could influence him in the mat-
ter of business ?

A. Certainly I did.

Q. Did you think she could influence him in the dis-
posilion of lis properly ?

A. Yes, sir.

Q. Did you think she could influence him so that Le
would dispose of his property just as she said 2

A. Yes.

Q 1ihat he would do with liis property just as she
wahld him p

A. Yes, her will was. stronger than his, and she con-
trolled him ? ,

rQ. Do you think that her will was strong enough over
his: to have influenced him to make this will that has
been offered for probate ? '

A. 1 suppo.-e so.

Q. From your knowledge or observation of her con-
tiol over.him, do you think that she could have influenced
him to make a will or not to make a will, as she pleased ?

A. Yes, I think so.

Q. Do you think she could have influenced him to
make that will according to the wav she desired it ?

A. Yes, sir.

Q Do you think that he would not have made any
will it she had desired him not to ?

A. I think he would have let the fust will alone if
she had let him.

sf Yoil never saw the first will ?

A. No

Q You think she influenced him to revoke and de-
stroy that will ?

A.. Y(s.

Q. Do you think she could then induce him to neglect
uniking a will p

A. Yes.

Q Do you know what this estate consists of?

A1 alWays heaid it was Government bonds.

Q. You.know ihat most of it is Government bonds,
don’t you P
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A. Yes.

Q. Tint there are. at least $60,000 in G overnment
bonds ¢ .

A. $78,000, I think.

Q. If, as a mitter of law, your, father could have handed
those bonds into the hands of Ellen in the: presence of
witnesses, and thereby have given up the whole property,
do you think her will over his was strong enough to
make him do it ?

A. T don’t know ab >t that.

Q. Do you think it she had ¢ »mminded and demanded
from him a delivery of those bonds to her as her prop-
erty, he would have done it ?

A. She would not have such a cheek as that.;:

Q. Do you think her will over him was strong enough
to hav.e induced him tojdo it ? e

A. T don’t think she would .ask such an outrageous
thing as that.

Q. If she had desired it, do you think her will was
strong enough over his to have induced him to do. it ?

A. T*don’t know, 1 suppose so.

Q. Then the only reason that these bonds are not now
the property of Ellen Turnure, providing the delivery;of
the bonds would convey the property to hey, is that she
did not desire to demand the bon Is—sis that your
opinion ?

Question objected to as argumentative.
,fa, JO'; *«& %
A. T should not think she;.would have tlesired the
whole—good heavens !
Q. What do you estimate that your father’s estate was
worth P
A. T have thought that lie was better off than he is ;
I thought he was worth certainly $150,000, because he
led me almost to believe that, when I asked him if lie
was not worth $200,000. He said, “Oh, no, not quite
as much as that.” .Said I¥* $150,000 ?” He says.
“That is nearer to it.” And so, of course, I thought it
must have been somewheres near to that.
Q. Did your children ever visit him at bis, house in
Jersey City ?
A. They did.
Q. How often to your knowledge ?
A. I don’t know how often; I know my eldest son

>
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was, once or twice, and I know my second Son wis there
two or three times, and I know ray daughter’was there
once.'

Q. Do you think if; during his lifetime, Ellen had
asked your father to give her those bonds, he would have
given them 10 her ?

Haidly, 1think he would not have given her ti e
whole of them.

Q Why not ?

A. Because it, would Have been tb >contemptible, arid
mean to rob his own children out of th.-ir birthright.

Q- .You (Ion tothink her influence would have been
sufficient to obtain the bonds by asking for them ?

A. Not the whole of them.

Q. What portion of them do vou think she could have
obtained ?

A. The portion she has got—about half, I suppose.

@ If she had desired to possess those bon Is, do you
think he would not have given them to her if she hud
asked for them ?

A. Not the whole of them.

thr H y°U ~lln® 4e would have given her half of

A. T think he has given her half.

Q. You think he bus given half to her P

A. Yes. Hasn’t she gotcontrol of them now and
possession of them ? And before he died she said she
had control of his propertv, he could not give any of it

away, he could not to h.lS chlldren—she had char%?n
. wmim

ot 1it. m vmm m

Q. Do you know where the bonds were when he died ?

A. She told me they were in a safe deposit—two safe
deposit companies.

Q Do you know who brought them over here ?

A; 1 have heard, but I don’t Inow. ;-

Q You say that flie preparation made from the pre-
scription that you had here yesterday— what effect did
that haye upon your head ?

A. She said 1t was %ood for neuralgia, and I used a
nottie of.it. [ I =

Q Did she make any objection to oivino* v,u the rev
scription ? <? AT,
rH 7059 B9 She sald it wav good for neuralgia, and
1 thought I would try it.

Q How do you find it for neuralgia ?

A. T don't think it helped me anv; Tthink it made
hie teel stupid.
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C. How did your father appear to Ellen when he
visited yqu at the house— affectionate ?

A. T didn’t, see anything very affectionate; he sat
there quietly besideher at the table,

Q. Did you ever hear him speak crossly to her ?

A. No; he didn't speak cross to anybody.

Q. When did you last see your father in company
witli your brother Harvey P

A. 1don’t,remem her.

Q. About how many years ago ?

A. T could not tell.

Q Was it ten years ago P

A. Tt must have been longer than that.

Q Do you remember any conversation that ever took
place between your brother Harvey and your father
when you were present ?

A. No..

Q. Of any kind ¢

A. No.

Q. Do you know whether or not your father was in-
fluenced in his opinions and business arrangements, more
by your brother Harvey than by his wife Ellen.

A. T don’t know'.

Q Have you any of that prescription—any of the
compound that you obtained from jhat prescription ?

A. 1 used a bottle full up.

Q. «Did you buy any more ?

A. No; because Lthought it made me feel stupid, and
1 don’t think it done me any.good. '

Q. Was there any difference between your father S
mental capacityAso far as yon observed, at the vis t of
1878, as compared with the visit in 1877 ?

A.. About the same.

Q. Did he seem to have failed any more ?

A. Seemed to be the same. °

Q. Did you consider that he bad mental capacity in
J876 or 1877 sufficient to sensibly and justly dispose of
his property,:or any portion of it?

A. About as sensible as he was in 1873; I think he
was as sensible in 1877 as he was in 1873.

Q. Do you think that in 1873 he was possessed ol
judgment and mental capacity to enable him to dispose
of his property*?

A. 1 don’t know whether he was or not.

Q. Do you know whether he was or not in 1877 ?

A. T don’t know.
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Q. Do you think he was at that time ?

A. No. A _

m Q. Why did you obtain from him this note if you did
not think that his mental capacity was sufficient to.enable
him to dispose of his. property ?

A. T tnought it was as good as the signature on his will.

Q. That was your opinion ?

A. Yes. _

Q You thought your note, at that time, was worth
$21000 ?

A. My share—yes, sir.

Q. You thought that, that was your share ?

A. 1 thought that that was about my share.

Q. That is, one-quarter of his estate .?

A. 1 thought he was woith more than that, still I
would have been satisfied with that much—indeed, I
would have been satisfied with half of that if I could
have got it in cash, so as to dome any good, so I vyould
not have to sacrifice everything I had.

Q Did you believe you would receive more than
$25,000 P

A. 1thought 1 would get about that.

Q. If you had leceeived that, did you intend to use
this note ?

A. No, sir, I did riot; I would have destroyed it, and
nobody would ever have seen it.

Q What did you intend to do with the note in case
you received $25,000 from the estate ?

A. Burn it up.

Q. Then you expected when the estate was divided up
you would ieceive $25,000.

A. As much as that.

Q. And your brother Harvey $25,000; and your
bipther John $25,000; and Ellen $25,000 ?

A. As much as that, if not more.

Q Did you expect, then, that this note represented
what you would receive from the estate ?

A. T thought perhaps 1'would get more than that.

Q. If a division had been made, would you have torn
the note up ?

A. Certainly, I would have torn it up.

Q. Then if your father left a $100,000, and you re-
ceded $25,000, each of the children $25,000, and Ellen
Turnure $25,000, you would have torfi this note up ?

A. Yes.

Q Was that your intention as to that when the note
was given ?
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A* Thore was nothing said about it.

Q. Was that your intention when you took tin* n>ie ?

A* Nothing was said ahoutitgthat is what I intended.

Q. Did your futhnr understand it. P

A. He never understood anything; about if only he
gave 1t tome. m . S5 I > V*

. didn’t you explain to him what you wanted
that note ¥0

A. Tdon't know why.

Q- Did you have any other object in obtaining your
father s signature to this paper than to secure you after
Ins death in receiving one-quarter of the estate that he
should leave when he died ?

A. Yes, that is wh;it I wanted.

M Did you have any other object ?

A, No, no other.

Q* Did expect that when lie died your b-other
Harvey would receive an am unit equal to the amount
you-won Id receive ¢

A. Yes.

@ Did you think lie would receive any more ?

A. T thought he had had that much already* but I
was willing now he should have the same as I "would.

Q Did you understand that he would receive under
your father s will the same as you got, and that you
would receive the same as he got ¢

A. Yes sir.

Q. Why, then, if you did not expect to use this note,
in case you received as much as be received, .and lie re-
ceived as much as you did— why did you put in tinlwords,
“as herjust right in lieu of what her brother Harvey
has had already” ? r

A + because he had had that, while I would be willing
to give him the same as I had afterwards,

Qi What did you put that in there afterwards for ¢

A. Because it-shows that lie had that.

Q, Did your father toll you to?

A. He said lie had had as much as that.

Q. What do you mean by “had as much”—from the
income of the stables ?

A. Yes; m;i|l& ,s 'xt%, j s, \'‘.

Q. What do these stables rent for now ¢

A. 1don’t know. =m

Q Your brother paid #600 a year didn’t he ?

Yes.

Q Do you recollect what the stables rented for after

the sale ?
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tookthlIT kn°WWhat *hey rented at Harvey

. @%%1 tt%ml]{f Harvey talnegr({th ho ed1 thae%’
ye% lea-than a stranger could WMT 11-400 1
1 es ¢ 0o *

y(ﬁs did lie have it »

~ther told it h

much as $6,000 to $8,000 Eellryeoar. ma 1t was Wﬁ?ch aS
Q Whatever it was worth BIM1i el

what was earned bvthe B n f1f11 f 1 f1 wf

iSn S B B .«

Sgees. T ¢ Whtt wasrecei'fet] « - “ iettTn im hﬁsﬁ

Q Whoever had the management of the
ceived that, didn’t they ? 8tble- re-
A. 1 suppose so.

ﬂlell ateh BENH{ visit Brour ' se 5
have 1 ea chll did she let” him

AN 'la o wo A “F o> Put it
Q Did he ask her for it ?'
A. No. R

*
R Rid he say anything (e him ooyt the wath.

charms on @B - £ out to sllw the
A«U hanil f 1 hild < 31
Opiic: w. 1.

snow any pos1t10n to get the watch at

A. No.

1D FfiD H 0" Slifeed-?

T H!d y<u examine them at all ?
0 v °0Oked at thera as 8he H 'hem m

I Jersey'city M H memory when'you saw him 40
7 > seemed to be just like your own. Do
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you think it was as good as your own ?

A. No, but 1 mean that I take after him—naturally
he lied a poor memory.

Q. On the occasion of your first visit to your father
in Jet sey City, was there any action on the part of
}}illleq) which convinced you that his will was subject to

ers 7

A. It is so long ago I don’t remember.

~ On the occasion.hf the second visit was there any ?

A. It is so long ago I can’t remember,

Q. On the occasion of the third visit was there any ?

A. 1can’t remember.

Q On the occasion of the fourth was there any ?

A. I suppose her will \Vas as strong then,as it is now.

) Q.;') Did you notice any exhibition of that will towards
im ?

Ap I don’t know that I did.

Q. if there had been any exhibition of it—he being
your father wouldn’t it luVe impressed itself upon
your memory ?

A. 1 know the fiist lime I saw him with her he; didn’t
answer when I asked about the ring. She answered
right awayl and she says, “I nope yen Won't think 1
am so mean, I would not be guilty ot keeping that ring
away from her.” I said it he didn’t give it to her then
1 was™afiaid she would never get it. She answered.

Don t think 1 am so mean; I would not be guilty of
such a thing.”

Q. Did he have the ring on that time ?

A. Yes, sir.

0* Why didn’t you ask him to give it to you after
that? '

3Q A- 1supposed he wmuld keep it for her.-

40

Q Did you ever notice any jexhibition of neglect or
inattention on the part of Ellen towards your father ?

A. No. L

Q. So far as you noticed, on your visits to the house,
diun t she always seem to be careful concerning his com-
fort ?

A. Yes; so far as I know.

hi- How was your father’s hearing ?

A. One side was a little deaf.
. @ Sitting at a distance of 3 or 4 feet from him talk-
ing in an ordinary tone ?

A, He could hear very good; you didn’t have to hal-
loo to him.
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Q Did lie read a newspaper on the occasion of, your
last visit P ; W1

. A. T think he di hen t
in Qyw:as reading 4z}ynewspz}i’%e_]r when I wen

Q, Did he have glasses on ?

A. YesA *:

3 Did he make any remark /gs to anything that ap-
pealed in that paper ?

A No; not that I know of.

Q. Do yon ever remember an occasion when yon vis- ]Q
iled him that he was reading the. newspaper, and when
he made a remark concerning anything in j'the, paper ? >

A. Tdon’t.

Q How long did he continue readmg during your
last visit ? o' ' \ uo & RN

A. He was looking at it when I went in, and he laid
it down; lie was m the second story room, sitting by
the window.

u ever hlrdbkdurlnnfur
VlSltd,)yo ever see him rea ﬁ-oo g one o ﬁlom

A. I don’t know as I dld

Q Did yon ever see him write in a book during one 20
of your visits'?

A. No; I don’t know as I did.

Q You say the reason you saw your father but half
a dozen times during the 12 years he lived in Jersey City,

"<is because you could get no satisfaction from him-—he
Would not respond, she would answer everything for
hirii no matter what it was ?

A. Yes, sir.

Q. Staid, besides the questions which you have,
tilleady given, as having been answered by him, any in-
stance. of her having answered a question when you
asked him ? ' ;N\ 30

A. T can’t remember now.

Q Can t you remember a single instance ? :

A. 1don’t know that 1 ean.

Q Is there anything, you desired to say to him which
you were prevented from saying by her presence ?
m4’ * course there was some, things I would have said; >
tt she was riot there.

Q Can you tell us one ?

A. No; I shan’t tell, and I decline to tell my prlvate
business.

Q When you met your father on the, street, in Erie.. 40
“teet, alter he signed the due-bill what conversation
took place ?
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A. He asked me to go home with him; lie asked after
my daughter she had had a stroke of paralysis—-he
asked how she was; I told him what treatment she was
taking, I don t remember what else was said; it was
only a little way from the house; I have forgotten what
I did say.

Q. If there had been anything that you considered of
importance, would you have remembered it ?

A. 1suppose so.- ,

Q. Why, then, didn’tyou have the conversation with
mm that you desired to have in his house at your former
visit, but was prevented from having on account of the
presence of Ellen ?

A. fihere wasn’t anvthing very particular, perhaps
that I wanted to say to him just then. 1’

Q, Do you remember what you were prevented by the
presence of Ellen from saying to your father ?

A. No. ] ¢

.Q. If you had desired to say it to him when you met
him orl Eri« street you could have done so, could you not ?

A. I could.- ‘

Q. You have given us all the conversation that took
place between the .time he signed the note and the time
he reached the house ?

that is not all; I have forgotten now what was

said.

Q. You say that you told him in 1878, ‘ Father, you
know you have never given me anything; you never gave
me an outfit when I was married” *

A. Yes, and she was present, too, when I said it.

Q. Was that all the conversation on that subject that
|

day ?

A* That was all that was said that day.

Q. How was that conversation brought about P

A; T don’t remember; I guess I °asked him if he
wouldn t help me and let me have some money, and lie
said I would want some thousand dollars to help me-
and she said ‘No” right away. I says, “You have never
given me anything; -you never give me an outfit when I
was married, and you might do something for me now.”

Q. Did he mention about the due-bill then ?

A. No, m
< Did you ?
A. No.

Q- When she said to him, “No, why should I let you
go out alone— so long as I live I will sTick to you” ?
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A. She said. “As long as you live I will stick to you.”

Q. In your direct testimony you said, “As long as |
live I will stick to you.” Now, which is right ?

A. She meant ruy father—“As long as you live I will
stick to you.”

Q. Then she did not say “As long as I live” ?

A;, No; she said, “As long as you live I will stick to
you.

Q When she said that did she gesticulate with he»*
arms and hands at all ? in
I don’t know.

Was he angry at that time ?

No.

Was she ?

No.

Did she laugh when she said it?

No.

Did he ?

No.

What did he say ?

He didn’t say anything. ' v* A >
. When he said, “I am not allowed now to go out on
much—"

A. “I am not allowed now to go out alone ”

Q. Was that in 1878 ?

A. He had just. co<ne in. No, it was in 1877 when he
said that. He had come in, and he said, “I ain’t allowed
much now to go out alone.”

Q Wasn t that after he had fallen upon the street and
was brought home ?

A. No: =

Q. When had he fallen upon the street ?

A. T think it must have been in 1S79. o

Q. Wasn’t, he subject to fits? ]]1]

A. I-never heard of it.

Q Do yqu know whether he had frequently fallen on
the street 1n fits ?

A. No, I never knew that he had a fit except once,
when he fell down.

Q. When your father said ‘T am not allowed to <t out
tuuch,” he was how old ?

A. He must have been 81 or 82.

Q Besides the reason you have given us, was there
any other reason why you'didn’t call upon him more fre-
quently in Jersey City ? * 40

A. No. I never had anv words with him.

FPOPOPOPOPOP
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Q. How long dot-s it take you to come from Tremont,
léy the road that yon came by to-day, to reach Jetsey
it

y? - m

A. About a couple of houis.

Q. And when your father told you he had sold the
stables for $77,500, did you tell your btother of that con-
versation ?.

A. 1 don’t know that, I did—no.

Q. Did you tell any one of it ?

A. T told my husband, I think.

g. gid you request him to come and see your father ?

. No.

Q Did you request him to write to your father con-
cerning that money ?

A. 1did not.

y. Did youconsider your father capable, at that time,

. ot taking care of $77,500 ?

A. Yes, he was very careful—very stingy, some people
called him; he knew how to take care of his pennies.

Q. Did you think he was capable of safely taking care,
of $77,500 ?

2Q ,A. Yes; I don’t know hut he was capable enough

40

then; I suppose lie could not be troubled much with it
to put it out, or have any trouble if he could put it in the
safe deposit.

Q. Did you have any conversatign with him about the
piice for which the stable was sold?

A. Nothing, only he told me he sold it for that.

Q. Did he volunteer that information ?

A. He volunteered it.

Q Did you have any doubt in your mind as to the
safely of that moiiev being in his keeping ?

A. No.

Q Have you given us all the conversation that took
place upon Erie stieet the day that that due-bill was
signed ?

A. I don’tthink I have given it all; 1cannot remem-
bei italh

Q. Did he read the due-bill ?

A. No, 1 read it to him.

Q. What time of day was it P

A. Between 11 and 12.

Q. How far were you standing from him when you
read it to him ?

A. Close to him, and I read it aloud, so he could hear,
and as I wrote it I read if. and then I read it afterwards.
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Q What was the last expression used by him prior to
the time that you commenced to write that, due-bill ?

A. He said, “You write it, T will sign it/’

Q. Did he say anything then until you had finished ?

A. T don’t know he did; he said; “You write it and I
will sign 1t.” I asked him to write it, and he said, his
hand trembled so, “You write it.”

Q. Did he dictate it while you wrote it ?

A. No.

Q. Did he use any of the words that are written
in it ?

A. No.

Q. Did you ask him for any information while you
were writing it ?

A. No; I did not.

Q Then from the time that, the word “due” was
written on here until you had completed the due-hill,
was there any conversation between you P

A. Not while I was writing: except as I read it as I
wrote.it; as 1 wrote it 1 read it, and then I read it
again.

Did he dictate a single word in this ?

I don’t know that he did.

How is your memory as to that ?

I cannot remember whether he said anything or
not. 1\

Why don’tdyou speak to your brother Harvey ?
BecausedJ don’t like him; I don’t like his wife.
Has Harvey a family ? '
I believe he lias.

Do you know how many children ?

Three.

Do you know their ages ?

One is 301, the other about 25, the other 20 or 21.
The one who is 301. do you know where he lives ?
1don't know.

What are. their names ?

William P., Ebenezer,-Harvey.

What was your father’s full name ?

William Turnure.

How old is William V', your brother’s child ?
301.

Are any of your children named after your fathe r?
No; one is named after my brother William A.
Are any of your father’s grand-children, except
Harvey’ s son. named after your father ?

> O P>
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A. T think not.

Q. Can you remember the.last time that you spoke to
Harvey ?

A. No..

Q Can you remember the last time you saw him
prior to your father’s death ?

A. T cannot.

Re-direct examination by Mr. Bedle:

Q. The property at Tremont, where you now live,
was that mortgaged by you at the time of the purchase ?

A. Yes;, I think there was a mortgage on.it, but. I
don’t remember the amount; but when, he made money
in his business, he paid that mortgage off; then when
the hard times came he had to get it on again; the
amount of that mortgage was $14,000.

Q. How much was the mortgage on the Harlem lots ?

A. $28,000, and an assessment of $5,000, and back
taxes.

Q. There seemed to be an inference from a question
by Mr. McDermott that your father had a mortgage on
the stable/the stock or property. Did you understand
that he. had a mortgage, or that the mortgage was given
to Harvey ?

A. Harvey had the mortgage.

Q. You spoke of Harvey’s sporting. = What was his
mode of life P

A. He used to ride and go to the races; fond of com-
pany; a smart man, but he can’t keep a hotel.

Q. I suppose you have no knowledge now whether

3 Q the will that vour father first told you he had made,

40

whether it is in existence or not P

A. No; I don’t know what has become of it.

Q. You say your father did not speak cross to any-
body; what kind of a disposition had your father ?

~A. Rather an affectionate disposition; kind, gentle in
his manners.

Q. At the time of the funeral, did you have any con-
versation with Ellen in regard to what was the cause of
your father’s death ?

A. Nothing.

Q. You have been asked in regard to the judgment of
your father in 1873. Do you mean ifleft alone ?
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A Ifleft alone his judgment would have been a-ood
enough. 7

Q. You were asked by Mr. McDermott as to Harvey
receiving an income from the stables, and there seemed
to be an inference from what he said that vou meant
that all he received from the stables was the' income.
Did you mean that ?

A. I mean that he ought to have received some $5,000
a year; mv father told me it was worth six to eight,
thousand dollars a year; he said lie made $3 000 the
verv year before. / t

Q. Hoav about the stock ?

A. T don’t think he meant to give him that; I fhoiHit
he meant him to have the use of them; but I under-
stood that Harvey got the stock.

Q You have an opinion as to the memoiy of your
father at different times when you visited him. and vou
have compared it to your own in some respects. Now

state whafimpression, at the different visits, his memorg}

made on you as to failing ?

A. T could see he was gradually failing both in body
and mind; every time I saw him I could see he failed.

Q. At these different visits that you made what im-
pression did you have at the time as to her Power over
Ins will ? ¢

A. T thought, she was stronger than him, and she ex-
ercised her will; I know I can feel a person’s influence
stronger than mine, even if they only sit next to me and
1judged by myself. 5

Q. Gould your father read and write ¢

A. Yes, sir.

Q. Was it a fact that you had no outfit from vour
father 2 . j

A. Tt was.

Q. When you came from New York, to-day. did vou
come by the ‘elevated road?

A. 1 did;

Q .That, has been in existence only 3 or 4 years ?

A. Yes, sir; 1 have to drive 2 miles.

Q. When you gave your opinion to Mr. McDermott
in answer to his question as to the ability of your fathei
o take care of this $77,500, did you mean if let alone ?

A Yes; yf let alone, of course.
H/W ~rtt was your judgment with reference to' his
ability to take ca«e of it if Ellen Turnure exercised her
intluence on him ?
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A. Then I thought hewas nowhere.

Q. When you read the due-hill to your -father, did you
lead it correctly ?

A. Certainly.

Q. Were there any grandchildren named after Wil-
liam P. Turnure who died ?

A. My brother had two, 1 think, named after him.

Q. Do you recollect of any conversation with Ellen
Turnuie in legard to your uncle John Turnure, and, if
so, what was 1t ?

Question objected to.

A Yes, Ido. She said she turned him out of the
house. That was in 1877, when I was there. She said
something else, but I have forgotten what, it was. I
didn’t pay much attention, it struck me I was afraid
if I said something she would turn me out of the house in
the same way.. I asked my father when I was out in the
street it he would not give those girls of uncle John
enough to bury him with, and he said yes, he would.
That is part of the conversation I could not remember
before. Audi also said to him, “Father, you know you
said that that cane ot my brother Bill’'s—you said John
should have that, and my step-mother Eliza also said he
should have it, and you told me you would get it. from
Harve and give it to John, and you never done it.” Says
he, “I will—1 will ask Harvey for it and John shall
have that.” That is what 1 said in the street there, com-
ing up, and that 1 could not remember.

lie-cross-examination by Mr. McDermott:

Q. You say he was vtell enough if let alone, and that
she had an influence over him, and that you could feel
the influence while you were present, and that influence
left alter he left her presence, in your opinion. Did he
carry that influence with him when he went outside ?

A. No, I don’t think he did.

Q. You think, then, if she was not present—

A. Then 1 think somebody else would influence him.

Qt You think he was easily influenced by anybody ¢

A. T think he was.

Q. Was his will as strong as yours?
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A It might be stronger— mine hain’t strong.

Q Wasn’t your father of a strong will, and generally
bluff and short in his answers, and taciturn ?

A. T don’t know Thathe was particularly; he was of a
very affectionate disposition.

Q Do you think that if he did an act when Ellen vyas
not present that he would be wholly free from her in-
fluence P

A. I cannot say that; she was with him so much, I
think she .influenced him altogether.

Q Do you think he escaped from her influence when
he left the house and went outside P

A. He might partially.

Q. Do you think he was under that influence when he
signed that note ?

A. No; he was under my influence then.

Q How did you estimate that he was under your in-
fluence—from what you had said to him ?

A. Yes; I wish I could remember all I said to him; I
know both of us cried on the street.

Q. Did you have any cross words with him?

A. No. : *

Q. Do you think that when left alone, without, anyone
to mention anything to him, he was sufficiently strong
in mind to have drawn his will ?

A. He might, be.

Q. [By Mr. Bedle.] Did you believe that your father
was a just man if uninfluenced improperly— if left
alone ?

A. Yes, 1 did.

Q. [By Mr. Bedle.] Notwithstanding such belief, did
you at the same time believe that he was in that state of
mind that he could be influenced ? ~

A. Yes; certainly he could.

Q Had he always been in that condition ?

A. Yes,

Q All his life ?

A. Yes—easily influenced.

Q. Do you think lie was more susceptible to influence
m 1873 than he was 15 years before that time ?

A. I could not say.

Adjourned to some future date to be fixed.
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Pursuant to the time agreedupon the parties met on
this December 27, 1880, Mr. McDermott not appearing
until the direct examination of the following witness was
concluded, lie having sent word, however, that the direct
examination might proceed. When he arrived, the direct
examination was read over to him, and he th m cross-ex-
amined.

Milton Turnure,a witn -ss produced on behalf of
the caveators, being duly sworn, testified as follows :

I am a son of John L. Turnure; T am twenty-nine
years of age; I am a practicing physician; I «raduated
first at Louisville, and finally at the University of Mew
York; lam understood to be an allopathic physician; f
reside at Schenectady,! New York, and am practicing
my profession there; I have been; practicing four yCfirs
altogether; I knmv my grandfather, William P. Turnure.

Q. When did you first see him after he' first came to

20 dJersey City to live ?

A. About the year 1871 or’2; I am not quite posi-
tive which.

Q. State the circumstances under which you saw liim ?

A. 1 made a proposition to my cousin, Melvin P.
Hard, to go and see our grandfather, as we had neither
of us seen him for some years; he assented, and we went
over in the afternoon, I think, and arrived here about
half-past two; we came over to Jersej*City and went to
where my grandfather lived; it was then called South
Seventh 'street; I don’t lemember the number; it is the
house where Bunderstood he died.

30 Q Whom did you see there when you reached the
house ?

A. I saw a woman who let us in first; we were taken
upstairs to the second-story front room; 1 there saw my

A grandfather sitting at a window m a mrocking-chair;
no one else was with him; I do not know who the woman
was who let us in; 1 should judge she was apparently
between thirty and forty years about; about thirty-five,
I should judge.

Q. Did she take you upstairs ?

A. T think she did.

40 Q- What occurred when you went in where your
grandfather was P
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A. I addressed the old gentleman, saving, -How do
yon do, grandfather. He looked at me a moment, and
said, “ Oh, is it yon, Milton ?” “ Yes, it is I. Here 1is
some one who has come with me to see yon.” He looked
at mv cousin *for' a moment nnd said. “Is it von,
Frank?” 1 said, {iNo; it is Brother.” “Oh. t is
‘Brother;” sit down.” There was then a lull in the con-
versat.ion, the old gentleman seemmg at a loss what to
say; finally lie said. “ Well, ‘ Brother’, how have von been
doing lately ?” I think he said. * Well, I have been in
business, ! have just returned from KEurope.”, “Oh.”
Lie says, “ where did you go ?” “I went to England;” and
lie named some places to which he went, and which 1
cannot, remember now; the old gentleman seemed inter-
ested in that, and he then turned to me and asked me
how my father was, and 1told him he was well. What

other conversation took place just then, I cannot ex-'

actly remember ; but shortly after addressing me he ad-
dressed my cousin as Frank again; there was im correc-
tion made at that time, and we stayed but a short time
longer and went away.

How along were you there altogether at that time?
I should think about, three-quarters of an hour.
Did you see Mrs Eden Turnure ?

1 did not; 1 understood she had gone out.

Did you take any meal there that time ?

No, sir.

When did you next see him ?

In about two years, I should judge, at bis house at
the same place ; I was alone at this time; I saw his wife
and himself; 1 had a bundle with me. HlS wife came
to ihe door, and, not having seen me before, did not know
me, and she, was rather loth to allow me to c une in.
After. I had asked for the old gentleman and had intro-
duced myself, she excused her neglect, in not asking me
to come in, and she asked me. then to come upstairs in
rather a cordial manner. 1 went upstairs and found the
old gentleman sitting in about the same position as I saw
him the other time, at a window in a rocker; I addressed
him as “grandfather” again. He looked at me in a puz-
zled sort of a way some time and filially recognized me,
asked about my father very kindly, asked what I was
doing, and I told him. After this conversation had been
gone through with she took a seat in a chair opposite
him at another window— he sitting at one window and
she at the other. Then the conversation seemed to be
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rather force 1on his part. He seemed to be at a loss
what to say. I asked some commonplace questions as
to health, and the answers were given by his wife; I don’t
know that he said over a dozen words all the time I was
there, lie sat gazing directly in front of him, apparently
at her, and she was looking straight m his face. IsatI
should,judge, about seven feet from the wall, midway be-
tween my grandfather and his wife, so that 1 could'look
at both Ol them, and 1 was very particular to look at his
wife when 1 received no answer from him to my ques-
tions, and 1 could see that her eyes were bent on him
all the time, and that the majority of the questions which
were put to him were answered by her. 1 don’t remem-
ber any conversation; it was merely commonplace at that
time.

Q. Was there anything said about Saratoga ?

A. 1 think there was; I think I asked him if he in-
tended going to Saratoga the next Summer—this was
early in the |Spring 1 was there—she said he did not go
anywhere, he was too feeble—that is out of tire city; he
went around the corner, I did not understand her where,
but never went out of the city.

Q Did she saywhat was the matter with him ?

A. No, sir; only that he was feeble.

Q. How did he look, as to feebleness ?

A. He looked very feeble at that time.

Q. On the first occasion that »you went how did he
look as tjo feebleness P

A. T did .not see much difference between the two
occasions; looked about the same to me.

Q Were you studying medicine at that time ?

A. No" sir; I was studying science; 1 was in a course
of prepnr ation at the School of Mines, Columbia College;
I did not graduate, but I remaimed there four years.

Q. State the condition of the old gentleman’s mind as
it appeared to you at the time when you first called upon
him in Jersey City,?

A. He appeared listless to me, as though he did not
care to pay attention to anything much.

Q. How did his memory seem to be ?

A. In regard to my cousin s name it seemed to be bad;
that is as far as 1 could judge. 3

Q How did his conditiion of mind seem to be as to
his continuity of thought ?

A. He did not appear to have any continuity of
thounlit.
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Q How did his condition, when you first saw him,.

compare with the the second time you say him ?

A. About the same, so far as I could judge;

Q. Did it strike you on those occasions, at the time
lhat there was any impairment of the normal operation
of his mental faculties ?

A. As much as I knew ahout mental faculties at the
time, 1 thought there was. ?

Q. After lhe second occasion did you see him ?

A. T did; 1saw him in September, I think, 1879, at
the same house in Jersey City.

Q Whom did you see there besides himself ¢

A. 1 saw his wife and a young girl who was intro-
duced to me as his wife’s grand-daughter; her name Ido
notmetain—lie was then lying on a lounge in an alcove
off the front room, second story; his wife and this giand-
daughfer was with him.

Q. State what occurred r

A. On ringing the-bell for some few seconds, there
wns Nno response. Finally 1 heard a window on the second
story raised, and, looking up, a head was thrust from the
window. 1 did not know the owner of the head. $he
asked me my mission. 1 told her I wished to see Mr.
Turimie. The head was drawn in, and immediately an-
other head was protruded, which I iecognized as belong-
ing to Mrs. Tmmire. As soon as she saw me she ®ldd,
“Oli !” and drew in her head again, and in a few minutes
lhe.door was'-opened,’ iwas received at that time coi-
dially,'and invited to go up stairs, where I found the old
gentleman lying on the lounge, as I have said” It. was
his wifelthat received me atthe cfoor. 1 said, to him,
“How do vou do, grandfather” ? He looked at ine and
said, “Oh, hoW do you do, litot1 9 How 1is your
father” ? I answered his question,’and then asked him
some commonplace questions. Finally he saw that 1 had
some bundles, and asked me what were in them. .1 told
him some instruments 1 had been buying, and lie wished
to see them. He seemed very much interested in them,
and 1 explained their uses. After a short time he rose
from the couch and took his seat by the window, the old
lady seating herself directly opposite, so as to look him
in the face, anil her grand-daughter sitting alongside of
her, and 1in a position about six feet from the old gentle-
man, towaid the middle of the room, where I could look
at them both almost simultaneously. 1 asked him why
he did not come to see us. ‘‘Oh,” she said, “he never goes
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sout.; doesn’t even go to New York.” “Well,” says I,
“who does his business in New York”? “Oh, I do,
when he has any business to be Cione” “ Well , I said,
“why don’t you ever, come to see us, grandfather ?
“Oh,” she said, “he could not come—he cannot go out
—he can’t go alone anywhere” “Well,” says 1,
“couldn’t you come with him” ? She made no answer.

Q To what place did you refer when you said:
“Couldn’t you come with him” ?

A. To our home—my father’s house, at Cluster.,, New

A. T then said to him: “I will give you mv car 1 with
directions.” lie said, “ All right;” Or Something' to that
effect, and I took out a card which I had written mv
name on and wiote near the bottom: “Clostei,. New
Jersey, Northern Railroad of New Jersey.” lie took 'he
card, held it in.his hands a short time, arid she made a
motion to get up an I said she would take the card and
put it away. He said, “No; I will take cafe of that,
and laid it on a book alongside of his spectacles under
another book. I did not stay much longer; I bid them
“good-day” and left; but as I was going away and
walking out of the door from the second story front room
into the upper hall, the old gentleman followed me the
old lady preceding us both to the front door. 1 turned
around to shake hands with him again, and he. sajs.,
“Miiton, if 1 ever get sck I will telegraph for you,
and the old lady, apparently, as soon as she heard that,
came after us upstalrs again until she could see h1m and
then he said, “ Yes; come again—come again; and she
made a motion as if to go down-staiis; 1 then bid him
“good-by” for a third time and left thevhouse.

Q. What did you put bn the card ?

A. Opposite my najne I put on'“ Cluster, New dJersey,
Northern Railroad of New dJersey.”

Q. Did you make another visit to him ?

A. T did, after that, some time within a month; when
I rang the bell this time his wife opened the door, and 1
asked if my grandfather was home, and she said, “ Yes,
won’'t you walk in” ? “Certainly,” said K She invited
me upstairs; and this time he was again sitting by the
same window, in the same rocker; I sat down and
attempted to carry on a conversation; he seemed very
reticent in his answers and appeared to me to be rathot
dull at that time—appeared peculiar; she sat opposite
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him again and answered in the same way she had done
on similar occasions;; in fact the conversation was carried
on through questions from um to him, answered by her;.
I staid but a short time, and the conversation was merely
ommonnlace.

. i} ‘)When he would look at her, how did lie sjem to
ook ?

A. In a listless, childish sort, of a way.

Q. Would he ask questions sometimes. himself, or not ?

A. T don’t think he asked any.

Q. But you would ask questions ?

A. Yes; and she would answer them, generally,

Q. Do you know whether she would answer after he
had commenced'answering ?

A. At times; yes, sir; I think [ asked him on that
occasion if he thought of going to Floi Ma tor the winter,
and he said: “No: I don’t like Florida;” when she savs,
“He doit’t like it; hut I would like to live there,”

Q. Describe his condition this time, that you have just
spoken of?

A. T should say that there was then a want of con”
tinuity of rhought; 1should call itan aphasia, in medical
terms; that means an inability to concentrate one’s
thoughts on one subject tor any length of finie, and a
want of memory for things which apparently should be
familiar to a person.

Q State whether you discovered that condition of
mind on the first, second and third visits of which vou
have spoken ?

A. Since my medical graduation I attributed his pecu-
liarities to that condition of mind on my first visit.

Q Did these peculiarities of which you have now
spoken make an impression upon you both on the first,
second and third visits ?

A. They did.

Q And on the last visit of which you haye spoken,
was his condition of mind worse than on the previous
occasions'?

A. I think so.

Q. Did you see him after the last time you liave
spoken of.

A. No, sir.

Q Gan you form ajudgment, the last time you saw
him, as to the cause of the old gentleman’s mental
troubles ?

A. The physical cause, I think, I could. Yes; it was
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probably due to some degenerative influence in the brain
—either at the base or in the lateral portions of the
cerebellum.

Q. As a physician, and remembering what you saw of
him on thefiiSt, second and third visits, couldtyou form
ajudgment as to his condition of mind on those three oc-
casions ?

A. From memory I think I could of the first and
second, and from knowledge I think I could of the

10. third. \

Q. Goon and do it ?

A. Myjudgment of the old gentleman's condition at
that time was that the arteiies probably were athro-
matos; that is, that they had taken on. an earthy or cal-
careous degeneration or condition which often happens in
people over seventy years of age.

Q. How.does that affect the mental functions ?

A. It affects them by blocking up the blood vessels—
either at the base or at one side or the other of the brain,
that is, taking off the nutritive principle—that is the
blood—rendering the brain first enemic, and finally kill-

20 ingi.t or causing it to soften.

Q. Is the description that you have given now What
is commonly called softening of the brain ?

A. Yes.

Q. Using the word “softening of the brain” in its
common sense, would you as ,a physician say, from
memory, what you saw on the first, second and third
visits, that that condition Was operating upon him on
those occasions ?

A. T would.

Q. Have you any doubt about it ?

n A. 1 have none, so far as my knowledge goes.

Q. State your judgment as to how a person’s mind,
in the condition in which his was on the first and second
visits, would likely he operattd upon by extraneous in-
fliu nee ¢

A . Basing my judgment on the evidence of men older
in the profession and fiom what I have read on the sub-
ject, I think a man in his condition is very easily influ-
enced by extraneous matters, and influenced by not one
'person but many.

Q When the disease commonly called “softening of
the brain” commences, does it disturb the logical or the

40 continuous operation of thought?

A. To a certain extent it does. -
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Q. Does it make it very susceptible to influence ex-
traneous ? _

A. In manv cases, yes, sir.

Q. What would you say as to Ellen Turnure’s force
of mind ?

A. She*bad a pretty strong mind.

Q. As to her will what would you say ?

A. A splendid will.

Q. While you were there on those different visits
could you see in any way her power over him ?

A. 1think I did.

Q. 'Th what way—describe it ?

A. Thiough the action of her eyes and through her in-
lenoptions of his answers; she acted toward him as
though he were a mere child.

Q On those first, second and third visits how did he
seem as to childishness. P

A. He appeared what people would call childish.

Q. On the third visit did she say anything before him
then as to his condition ?

A. Yes; she said he had trouble with his head; and
she said that was one reason why he could not go out
much, and I ashed her what she did for him; I asked her
rf she ever gave him Rochelle salts; she said, uOh, yes;
oh, yes.” 1 asked her if she ever gave him anything else;
don’t lemeinber of her spying that she did; X recom-
mended that she give him the Rochelle salts, and when
the headaches were most severe to apply cold eltlyer in
mle form of cold wet cloths, and, if necessary, ice in an
oil-siik bag.

Q. Did she say what was the matter with him on the
second visit ?

A. T think she said he was troubled with his head;
that is ail. _ .

Did she say anything further about it ?

1 don’t, remember that she did.

Did your grandlather ever' give you any money ?
Yes; once about the year 1859 or '60, I think.
How much was it ?

A silverlquarter. . /!
Is that the only time lie ever gave you anything ?
That is the only time. -
Did you ever see him give Harvey’s son, William,
anythlng ?

A. 1 have, on several occasions.

U How much P

OrOrorore
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A. That 1can’t tell yon; sometimes ten cents; some-
times twenty-five cents?

Q, You spoke of saying something ah mt i:B'other”
when your cousin was introduced; what do you mean
by that ? #

A. That was a nickname by which lLi€ went at home
among his family—“ Brother;” his name wa® Melvin T.
Hard.

'At this point Mr. McDermott appears, and
the testimony as already taken is lead over to
him; and he proceeds to cross-examine the
witness, as follows :

Q. When did you see him give any mom}’ to Harvey’s
child ?

A. Between 1860 and 1865.

Q. Did he seem more partial to them than toother
children ?

A. He did when I Was with them.

Q. When Was the first time you saw your grandfather
in Jersey City ?

A, About 1871; perhaps 1872.

Q. When was the next P

A. About two years after.

Q. The next ?

As In September, I think, 1879. =

Q. Theft there elapsed seven years, about, between the
second and third visits, didn t tnere P

A; No; mv first visit was made in 1871 or 1872; my
second within two years; and my thiid in 18/9,:

0. Do you remember any particular conversation you
had with "him on the occasion of your first visit ?

A. T remember that he asked after my father, and that
after I had introduced my cousin to him that he asked
him what he was doing, and he asked me some comintm-
place (Question's,and he then referred to my cousin again,
and I don’t remember what he said after that exactly.

Q. Give us any questions and answers occurring then
by which you formed an idea ot his mental capacity ?

1A’ T don’t know that I did form any idea of his men-
tal Capacity from a question or answer.

Q. Did you from your convention wupon your fist

40 visit in 1871 form an opinion as to his mental capacity ?

A. Yes; I did at that time.
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Q. Give us the conversation from which you forim-d
it; ? by vy . oj..p.

A. .When my cousin and myself enters 1 the room my
grandfather recognized me after looking at mo a m >nient,
but my cousin he called Frank; I told him it .was not.
Frank; it'was Brother;” and again, before wt went
away, he called him Frank again the second time.

Q Who was Fiank ?

A. Frank was a brother.of my cousin.

Q After you said, “it is not Frank, but. Brother,”
did he immediatelv recognize him ?

A. T think he did; yes, sir.

Q. Ilow long before that wvisit had you seen your
grandfather P

A. About a year before that in New York.

Q. How long before that wvisit, hid your condii seet
him ?

A. T don’t know.

Q When you said, “it is not Frank, hut Brother,”
did he rocognize him immediately ?

A. T don’t know that lie immediately recognized him.

Q; Did lie recognize you without any further conver-
sation ?

A. Yes, sir. ..

Q. How long before that visit had you been in ¢ >m
pany with Melvin and your grandfather at one time—
how Iom»- before that day had the two been together ?

A. T could not. tell.

Q. Is there any other incident occurred that day by
which vou formed an estimate of his mental capacity ?

A. Only that he addressed him as Frank the second
time; that is all.

Q Was that the first visit.that you paid to his house
in Jersey City ?

A. Yes, sir.

Q Between 1870 and the time of your grandfathers
death you saw him but four times ?

A. Yes, sir.

Q First in 1871 and then about 1873 or 1874, and
then twice in 1879 ?

A. Yes.

Q. Did you see him in 1873 ?

A. Tdon’t know positive.

Q From having;seen him those four times with the
intervals elapsing between,'and from your knowledge of
your profession, do you consider that you are competent
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to pass upon the question of whether he was mentally
capacitati d to make a will or not ?
A. Yes; I think so.
Q. You say he acted in a childjsh manner. What
did he do that was childish ?
A. On that occasion of my second and third visit he
apparently referred to his wife, by his actions.
What were .those occasions ?
. He was gazing at his wife.
Looking at his wife ? '
Looking at his wife, in her face.
How was his sight at that time?
1 don’t know.
,Q. Could he see a distance of five feet ?

A. Yes; I know he could, because he recognized me
at that distance.

Q. Does softening of the brain impair the sight ?

A. It may, possibly; yes,-sir; I don’t know that it
generally does.

* @ Does it not always impair the sight as to recogni-

tion of lorin and the determining of objects looked at ?
20 A 1 don't know as you can attribute it to sight alto-

gether; it might be attributed to teasoning powers.

Q. When did you graduate from' college?

A. 1 graduated in Louisville in 1876, and at the uni-
versity in 1878.

Q Had you any medical knowledge prior to that
wnt-n you first saw your-grandfather in 1871 ?

A. 1don’t know that you could call it real medical
knowledge.

Q. Had you any when you saw him in 1873 or 1874 ?

A. 1 hadjust commenced to study medicine.

Q Had you such a knowledge as to enable you to

, 30 foim a diagnosis of a patient’s affliction with softening
of the biaiu at that lime?

A. 1don’t think 1 had.

Gl Had you ever read any tieatises upon softening of
the btain at that time ?

A. Ho, sir.

When did you first read any treatises upon soften-
ing of the brain ?

A. In 1875 1 tead articles on that subject; I readar-
ticles in Tanner’s Practice of Medicine, 1 read an ar-
ticle in Hammond’s treatise on the Diseases ofthe Mind

40 and the Nervous System.

Q. Piior to 1875 had-you read any treatises or articles

on softening of the brain ?
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A. No, sir.

Q Then, your opinion as to any affliction of his men-
tal capacity formed during your visits prior to 1879 was
not that of an expert, was it ?

A. My opinion has been formed since from memory.

Q. Your opinion is formed now as to the manner in
which his brain was affected in 1871 or 1874 by recol-
lecting the circumstances attending your visits and ob-
servations of him; and the application of those circum-
stances; and your knowledge acquired subsequently to
those visits—at least three years subsequent ?

A. Yes, sir.

Q. When you explained to him the use'of the instru-
ments did he seem to comprehend ?

A. Not altogether.

Q. It is pretty difficult to comprehend them, is it
not ?

A. Some of them, probably.

Q Did Mrs. Tm nure ever object to you entering the
house ?

A. T don’t know that she did after she knew who I
was. Y -y 1 L b 1*

Q. As to your examination of his mental capacity, did
you ever lay your hands upon his head ?

A. T don’t remember that I did.

Q. Did yqu ever ask him any questions used in a med-
ical application to him ?

A. 1 think, on my visit in September, 1879, I asked
hint it he felt numb in any of his limbs, and he told me
no—at least I don’t remember exactly whether she told
me no or he told me no; one of them told rne no.

Q. Numbness of the limbs is produced by a sympathy
with failing mental capacity, is it not— that is, where
the failing mental capacity is superinduced by softening
of the biain?

A. Yes. in a majority of instances it is.

Q. Did Uun ask him any other questions ?

A. 1 don’t know that 1asked him any pointed ques-
tion beside that.

Q. Give us any answer made by Mrs. Turnure, and the
question, which led you to believe that she was mentally
dominating over him ?

A. 1don’t know that 1 can recall any particular one,
now. -

10

20

30

Q What makes you think that* her mental faculties 40

dominated over his ?
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A. Her position in respect fo him was one thini,—1I
mean in the room—she sitting directly opposite him,
looking riglit at him. ,

Q. What, was the size of the room ?

A. It was not as lar™e as this room.

Q. Allowing this room to he 15x20, wh it would yon
consider the size of that room ? ¥

A. T suppose that room was about 12x1u

Q, At which window did yonr grandfather sit ?

A, Thehouse faces south. He-sat at the we &, window,
and she sat at the east. I suppose they were four or five
feet apart.

o you know what her age was at that time ;

A. 1 don’t, but I should .judge her age over 70.

Q. Was there a bureau back of her chair ?

A. There was, or near her chair.

@. If she had sat with her back to that bureau,'could
she have sat by any other windo.w in the; room ?

A. Shecould have sat at. the same windows and turned
herself around the other way, with the bureau facing her
and her back to him. *'m

20 Q. If She had desired to see him could she have sat m
any other position in that room except in a position that
would have been darkened on account of lack of light, m
the room ?

As I think the room was pretty well hghted g »

®. Were there more than two windows-in the room .

A. In that room there were two.

Q. Did you think it unnatural for her to sit at the
window opposite him 2

A. T don’t know that it was unnatural.

q Was it not, in your Opinion, the most convenient

] place for her to sit ? 1

m A. Not by any means; there wou.tli have been many
more as convenient places; she could have sat. more iuthe
centre of the room; she could have sat, in the pnutr Unit
I sat in; 1 sat, as near asll can jwdge, about six or seven
feet from the wall, between the windows "ti mv graud-
'father’s left; I sat in a diagonal direction with respect
to the wall, so that I could see him and her.

Q. You must have sat nearly facing the wall between
the window:

A If I had looked straight ahead I would have 1ooked
at the jamb of the window that she was sitting in, and

A

Q. What peculiarity about her eyes tlmt induced you
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to believe that she controlled him ?

A. Iler gaze was set right upon his face.

Q- She was looking at him ?

A. Yes.'

Q. Anything more ?

A. Nothing that T know of.

Q. Did .you believe that there was any mesmerism
about, it P «

A. Thatdepends upon what other people believe. 1
believe ,that eyes have quite a decided influenceOver
people.

Q Gave us any speech of his, or action of his, that
you tliought to be the result of the influence she pos-
sessed over him ?

A. T don’t, know that I can remember of any particu-
lar speech or action. ,

Q. Your opinion as to her influence over him is formed
from the tact, that she sat at a window—one of two win-
dows in a room—and about four feet from his chair, and
looked at him ?

A. Yes*

Q Do yo know anything about your grandfather’s
business capacity during 1871 and 1872, and up to 1877 ?

No, sir.

Q- From your opinion of his mental capacity, did you
think that he would have been a safe man to trust with
the investment of large sums of money, or to manage
business requiring the investment and handling of large
sums of money, on any of your visits up to 1s71) ?

A. 1should not have cared to have him .handle any
for me. '

Q. In 1873 or 1874, what was your opinion as to that ?

A. T had formed no opinion at that time.

Q. Beyond the fact that he did not recognize your
cousin, and that aftt your introduction of your cousin
he.subsequently called him Frank, was there any incident
in any of your wvisits prior to the visit of 187.9 which in-
duced you to believe that he had softening ot the brain ?

A. The principal thing which induced me to believe
that he had softening of the brain was the fact that he
appeared listless.

Q. What do You mean by listless ?
hiA. He paid very little attention to things round about

m.
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Q What question did you ask that he did not answer ? 49

A. He answered my questions yvhen put point-blank.
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Q. He did not seem to take any particular interest in
your business, did he?
He did on one occasion; he took a little interest.
Did you speak to him about his business ?
Ao.
As to what subject did lie appear listless ?
. I don't kno\v an} particular suliject.
. Do you remember one of any kind ?
No, sir. >
Did be get out of the chair during your visit in

OF O POFTOP

'10 1872— 1871 or 1872 ?

20

A. 1 don’t remember.

Q. Have you made a specialty of diseases of the
brain ?

A. No, sir.
Q. Have you ever heated a case of softening of the
brain,?... I :~

A. Yes, 1have mated a case which I called softening
of the brain.

Q. How many ?

A. Orne.

Q. Ot an aged person ?

A. Yes. ' !

Q. You say lie se<mod at a loss what to say. What do
you mean by that—tiratile did not keep up an active
conversation ?

A. 1 do.
Q Did you converse with him abolii his money
matters,?

A. No.
Q. About his marriage to Ellen ?
* A. No, sir.

" Was there any part it ye ur ceinversatigqn at any ot

*D ) cin' visits which was mere than commonplace conversa-

40

tici —anything atietting any ci bis interests?

A. No.

o . Where do you practice ?

A. iSchenectady, New York.

o . Been piactieing bow many years ? *

A. Dour altogether.

Q. Was theue anything in his conversation or action,
eluling any ot.y.e ur visits prior to 1879, which impresse!
you with the belief that be was mentally incapacitating.

A. It was impressed upon my memory that he was

through a mental change, but: did not know

what to call it at that time m
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Q Wliat was it that impressed you with that, be-
lief? L . m 1
A. The principal j>fint was in the; first visit that
he did not. know my cousin. "o

Q. You don’t know how long before that that he had
seen your cousin ?

No, sir; and on the second'.occasion: was the diner-
el ce in leceiving me; he seemed more distant;, did-not
seem to he as coidial as on the first occasion,

Q What ~diie do <on the first occasion that Lie; did
not repeat on the second ?

He asked very mlnutely about my ffimilf on the
first occasion ?

How long before that first visit had you seen him ¢
I saw him, 1 think, in 1870.

How long before that ?

I cannot tell you.

More than seven years ?

It might have been.

Hi 1870 you saw him in New York?

Yes, in the office of my uncle’s, stable; #

Did you have any conversation with him there
about your father or family affairs ?

A. Heiasked after my father.

Q. Did he ask minutely ?

A. Hdon’t know that he did—he asked after his
health. ) _ o

Q. Did he ask minutely upon your first visit to Jersey

OPOFOFOFD

City ?

X Nothing, only in regard to my father’s health, and
where he was. < *

Q What was the difference between the first and sec-

ond reception indJersey City as to cordiality ?

A. He was more cordial to me on the first visit than
upon the second.

Q. Ilovv did that, evince itself ?

A. On the first visit he asked particularly” after my
family, after my father, and soon—and, I believe, after
myself, what 1 was doing, and so on.

Q. That was tha first visit, you had paid him in his
house in a great many years—in any house that he re-
sided in ?

A. Yes.

Q At your second visit, didn’t he ask as mlnutely

IP
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after your affairs and your family as on the first visit ? 40

A. T don’t remember that he did.
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Q. Is that the reason You thought he was less,
cordial ?
A. That was one reason—yes sir.
Q. What were the other reas »s ?
A. His actions were distant.
Q. What did he do or neglect to do on the second
visit that he did on the first ?
Y10 neglected to ask me to take a seat, That was
a neglect ot cordiality, I suppose.
%nAnythmg else ?
. T can’t remember anythlng else.
Q. Did you take a seat ?
A. Idid, at his wife’s invitation.

Anything else P
A. Not that 1can remember. I

Q. Looking at it in a medical light,do you consider
the fact that he minutely asked concerning your tarnily
affairs upon your first visit to his residence during H 1
years, and his neglect to minutely ask as to those ati urs
upon vour second visit, an evidence that he remembered

what you had related upon the first visit and considere
it a repetition of a minute inquiry, and that it was un-

A. I <o not seehow I could understand it.in that way.
0." Don’t that strike you as being.natural ?
A. No, it does not, beeause I arn iii the habit mysej
of welcoming people on every occasion the same as 1 do
on eve%lother occasion. m HH |
en he asked you minutely as to.youl attains o

your first visit, d1d you answer him ?

A. Certainly. ’

Q. Did you glve him the information he des1red

0

Q Wouldn’t vou have considered it a repetition ot
those questions upon the second visit, and the evidence
of a loss of memory ? o

A. T don’t know as I would c insider them an tv
deuce of loss_of memory

e had acquired that inhumation upon yom nrso

Visit ?
Yes sir.
Q And there was no necessity of his asking the secon’
time, was there ?
A. T presume not.
Q. Do you live in New York City ?
A. No, sir; I live in Schenectady.
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Q. Is softening of the brain accompanied by loss of
memory ?

A. 1don’t think it is.

Q D >s uot softening of the brain at times impair
some facilities and strengthen othe's ¢

A. It impairs some faculties at times, but I don t
know as it strengthen'” others.

Q You say she acted toward him as though he was
a child. What did she do on jgjur fir?tf visit, or on your
second visit, that led you to believe this ?

A. On my first visit she was not at home; on the
second visit she acted in a way that 1 would act toward
a child.

Q. What-did she do ?

A. Bv answering questions for him.

Q. What one question did she answer for him ?

A. 1don’t remember any particular question.

q ° When did you have a conversation about the medi-
cal instruments ?

A. In September, 1379.

Q. Did he examine the instruments with any display
of interest ? ,

Simply looked at them as they were held up

Q. Further than what you have testified to, did jou
not. in 1879 take any steps to find out his mental ca-
pacity |

A. 1 did not.

Q Or to find out his condition of health <

A. Beyond what. I asked her I did not.

Q. Do you know whether he was attended by a physi-
cian in 1879 ?

A. T do not know.

Q. Did you ask him ?

A. I don't remember.

Q Did you consider him in need of medical assist-
ance ?

A, Yes. m. .

M Why did not you ask him whether he had any ?

A. 1might have, asked him; I d >ntremember whether
I did or not,. ) -

. Did it 1impress itself up m you as a matter Ot im-
portance at, that time that he needed medical assistance .

Q. What medical assistance do you think he needed
as to the head troubles ? _
A. She said he had a severe headache at times.

IQ
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Q. Haven't you been troubled with severe headaches ?

A. Yes; and 1 have attended myself.

Q. If you had not, had medical knowledge, would you
have considered when you had a seveie headache that it
was necessary to have a physician ?

A. 1 think it, would be good judgment on the part ot
a person sutfeiing to get the assistance ot a physician.

lie-direct examination by Mr. Wortendyke:

Q. On your cross-examination you were asked if from
those four wvisits you had formed an opinion as to
wnether your grandfather was competent to make a will

r not, and your reply was, “1 think so/° State what
you meant when you made that reply ?

A. 1 meant by that that 1 thought I had ioimed an

W Q.°What was the opinion that you had formed ?,

A. My opinion WNis that he was a man who might be
easily influenced by extraneous circumstances, and a Per_
somn that predicament 1 should not think would he
capacitated to make a will.

Q. Do you mean that if not influenced improperly you
considered him competent to make a will at that time .

A He might have been. \

Q. Was your conversation at your visits addressed to
him or to her ?

A. To him.

Q. Would he make any attempt to reply ?

A. On several occasions he did.

Q. Would he make complete answers to your ques-
tions ?

A. Not always.

Q. Who completed them ?

A. His wife did. o ]

Q. Did you form an opinion during those four visits
of the extent of her mfluoice over him P

A. T did. o

Q. What was your opinion ?

A. That she either did or attempted to influence him,
most decidedly.

. From your experience, wlrat is your op1n10n as to
her will power in that direction ?

Question objected to.
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A. I should judge that she was a woman who would
have a decided influence over any one; her will power
was decidedly good, I should judge.

Q. Is numbness of the limbs a usual attendant of
softening oi the brain ?

A. It may be; it generally takes place towards the end
of a patient’s life; sometimes it commences as much as
three or four yeadb-before.'

Q. Was your opinion, as to the influence that site ex-
erted ovor him gathered only from the fact of her gaz-
ing at him constantly while you were there on these
visits?

A. Principally from that, and from the fact that she
answered some of the questions which were put to him.

Q You say .that, in 1879 you would not have cared to
have him handle any money of yours. Now, why ?

A. Because from my observation, and from questions
which I asked, I was under the impression that his
memory was failing to some extent. I cannot remember
the questions which I asked beyond the ones which 1
have given.

Q Was the conversation that you had in 1871 or 1872
the same character of conversations that people ordinarily
have at interviews—that is, between people living some
distance apart ?

Question objected to.

A. Yes, sir.

Q. Were your questions on your two visits in 1879 of
that character that it should require anybody else to
answer them than himself?

A. No, sir; commonplace questions.

Re cross-examination by Mr. McDermott :

Q. Were there any questions during any of your visits
that, in your opinion, she could have had a motive in
answering other than a desire to hasten the conversation ?

A. T don’t know what her motive might have been; it
might have been to hasten the conversation; I would not
like to give any opinion on that point.
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Q Was there any answer given to any of your que«-
tiow.s which at that time conveyed t>your mind tne idea
that she, in answering the questions, could have had any
other motive than to hasten the conversation ?

A 1 asked one question, f think, at that time as to
why he never came to see us. She said, “Oh, ho is too
feeble+ he never goes out alone.” That was at th *vim
in September, 1S79, 1 think; either thit or the visit bil-
lowing it, which was the next month —1 little short ot a
year before he died. )

Can you give us any other question at that or any
2
preAV.lO%chrllilgt remember any qther particular question.

Q. Can you renvember any question ? (

A. Tasked what lie did for these headaches; 1 asked
him, and she says “Oh, I attend to that.

mm Any other ?

, I cannot recall any other now; but there were
many questions asked that she answered, which I don t

4 towards the end of a patient, s life thyffl
is Generally a numbness of the extremities, Isu t. tha
always the"case where death is produced bv old age .

A" T don’t think that invariably it is the case.

Q. How is it generally

A. If it is not invariably the case it cann > be gen-
erally the case; 1 should think generally would mean
nearly always

Invarlably would mean always, would it not r

A Not-__invariably would not mean always.

Q. How about generally ?

A. 1don’t know that it is generally.

Q. You say it takes place toward the end of the pa*
tient’s life. I suppose it continues in its rigidity attei-
wards, don’t it ? . . )

. As long as the riyor mortis continues.

Q You say she bad a will that wmil influence any

one. Did she influence you with that will when you

) .
R tg o did not. I did not mean to state that. 1
would influence any one, but that it might influence at)
one; that is the idea I meant to convey.

Q When he left her presence, do you know that m
will followed him in its influence ?

A. T think it did to a great extent. ;

Q. To a greater or lesser extent, as to her presence
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it decrease- the influence bv her presence being wanting ?

A T think, s ]pII' as his cordiality was concerned—
that is, as far as I could judge—that it decreased wheu
her presence was wanting.

Q. You merely ju Ige from cordiality.

A. Yes; tint'is the nniv way I have of judging. I
never consulted him on his busineS3 matters.

@ Did she ever act towards him, during any of your
visits, in m way that you would consider peculiar as an
action from a wife to a husband P

A. T cannot say as to that.

Q. Are you a married man?

A. No, sir.

Adjourned to Wednesday, January 5th, proximo,
1881, at 11 o’clock in the forenoon.

January 5, 1881.

Pnrsuant to adjournment, the parties all appearing,
the taking of testimony was continued as follows ;

Mrivin T. Hard, a witness produced on the part of
the caveators, being duly sworn, testified as follows;

I reside at Tremont, New York City; I am a granl-
son of William INTurnure, deceased; I am 30 years oid;
I am in the p iper business; have been engaged in that
business ten or twelve years, at 44 and 25 Beckman
street; am now at 25 Bookman street; have been locate 1
there about six years and a half.

Q. Did you after your grandfather began t >re31de n
Jersey City, call upon him ?

A.” Ldidonce in 1871; my cousin, Milton Turnure,
was with me; it was in South Seventh street, as it was
called at that time ; some woman came to the door ;
I do not kn »w who she was; I should think she was be-
tween 30 and 35 years old; we went upstairs into the
second story front room, and found there my grand-
father sitting iti a chair alone.

Q. State briefly what ocectirred after you found your
grandfather at that place ?

A. 1 went up to him and sa:d, “ How do you do,
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grandfather” ? Ila sail, “flow do you d&| Frank” g
Mv cousin told him il was not Frank. “This is Brot h r,”
which was my nick-name. ‘90,” be says, “is ihat so P
1 asked idm how lie was. He said he was |»ietty well,
1 do not recollect what else. We had seme lew voids
of c<rmet sat ion.

Q. Did you have anv conversation with him at that
time about your absence, or winre you had been travel-
ing ? ’

A. Milton lold him I had been to Europe; he sald,
“Yes.” 1 told him I had He a-ked me what, patt of
Europe 1 had been to. 1 toid him I had been in Eng-
land, Scotland, France. '.He did not seem to say much of
anything else, but answered kYes” and “No;” he saiu
very little. *o

. 11,,w long did vou remain there at that tlme

A. 1 suppose I was theie half an hour.

Q. Did he again call you “Frank” before you went
away P

A. Yes; he called me “Fiank,” twice.

m. llow long before that, was it that you had last seen
him ?

A. I had not seen him in three or four years.

Q. How did he act at that time P

A. He seemed to be veiy feeble, lie did not know
what to say, hardly

Q. Wdint opinion did you form as to his condition
of mind lrmn Ins actions at that time, and what was
said ?

A. 1 made up my mind that he ought, to have some-
body to take eaVe of him— to look alter linn— that he
was\mt able to attend to biiMiiess or anything, hiinsell.

Q. What particular disabilities was your attention
directed to P

A. That his memory was very bad—forgetful.

(*. Did you call on him at any time alter that ?

A. 1 did not; 1 never saw him again.

Cross-examination by Mr. McDermott:

Q. You say from his actions that you thought he was
not able to take care of himself. What actions induce
you to form that, belief. t

A. He seemed to look around, and did not look at
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when von miked to H § and did not know B a g say.
. Did von ask him any questions that he did not
answer; and, it so, state the questions?
A. 1 do not recollect any. ly’
Q. How Im*- did your conversation with him occupy
that dav— 1 mean your own talking to him ?
A. It might, not have been over 10 or 15 minutes,
and might <t have been that.
Q. You say he looked around. Whado you mean by
that? '
A. Well—glanced around the room.
Q. Did he have his spectacles on ?
A. 1 think not.
Q. Do you know what he glanced around the room
for ?
A. T do not.
Q. What year was this ?
A. 1871. ) .. H | 1
Q. Did you mention your visit to anybody atter you
left, that house ?
1 might have told them at home I had been to
see mv grandfather?
Do you remember what you told them about your
visit ?
A. 1 do not know now.
q. Didyou tell them that he appeared very ill ?
A. 1 did not.
d you tell them anything about his general CON-
dition ot health ?
A. Ido not think I did )
Q Did you speak to your mother about his general
condition of health ?
I A. 1do not recollent that I dld
Q. What is your opinion or memory on the p01nt ?

Question objected to.

A. 1 think mv memory is pretty good on that point.
Q* What is the best, of your memory on the point?
M I’ do not think I toldthem anything; 1 do not
think I did.
Q. If yon thought that he was failing, physmally and
mentally, why did you not say so when you went home ?
A. 1do not know; 1 supposethey had seen him
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Q. Ilow m  before .tint visit had you se-m him ?

A. T donot thinkd h id seen hun in three or tour years.

Q. Anil how long betére that, time ?

A. It IniHit.have beeii six nionths or a year.

Q. Was that the first time y»u had seen him since
your return from Europe—this last time ?

é' B‘(E)Syou remember, whether you wore albea]t dlwhen
you went to see him in jersey City or not?

A. I do not.
Q. You were then 21 years old?

Q. And the time prior to that you were 16 or 17 ?

A. T might have been; I have not thought ot it.

Q Was” here any remark male by him tint day ex-
cept'the mistake in'the nam”that led you to;bylieye that
he was mentally failing, and, if so, what was it .

A. T do not rec dlect now of any. »

Q. Did Ellen Turnuie come in the room while you
were , there ?

I did not see her; I never saw,her.

Who is;Frank ?

My brother.

What is his age ?

24r,yl think, now.

Why did you not call to see your grandfather art,u

Lokl ke

M | very seldom go out of the house much, and I
did not think it was much use; there was not much sat-
1sfact10n

hat do you mean by not much satisfaction’] m
A* He never talked, never said anything except yes

a°Q Do you recollect any question you asked him that
required any answer more explicit than uyes or 1I*

A. I do not recollect now. _

Q. From your place of business in Beekman stree *
Hew York, to his house would require about 35 minutes .

A .-About that, I guess. HBm

Q. Were you dally at your place ot business toi tue
past seven or eight years ?

A. Yes; nearly every da(i,

Q. Is your time occupied on Sundays in any busmes
capacity ?

A. No, sir.
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Re-direct examination :

Q. What, rlo you mean when you say lie seemed to be
at a loss what to sav ? o

A. lie did Rp€ know what to say, 1 suppose~-woiild
not ask any questions, and wonld not sav anything Inudty.

Q How did he act with reference to replying to ques-
tions asked ? ) . .. ”

. He sometimes said <yes,” sometimes said *no,

and. I think, sometimes lie said nothing.

Q. Seemed to he at aloss what to say when such ques-
tions were asked ?

A. lie did.

Re-cross examination :

Q Ho you remember any questions which you asked
him to which you did not receive a satisfactory reply ?

A. T asked him h >w he was, and he said pretty well.
I do not know whether he was or not. *

Q. Did you continue the conversation on the subject
of liis health ?

A. Oh, no.

Q. 1 repeat my question: Ho you remember any ques-
tion that, you asked him to which you did not receive a
satisfactorv reply ?

A. 1do not recollect now—it has been so 10ng ago.

Q Was there any reason for his asking you any ques-
tions P

A. Not that I know of.

Q In what way did he indicate that he was at a loss
of conversational power ?

A Tt seemed his memory was very bad; he had no
memory, I should think; he did not know what to do,

Q. Give ns the circumstances by which von decide his
memory was had, except his calling you ‘ Ilank ?
A. Ido not recollect now—it is so long ago.
Q How did you arrive at the opinion that his memory
was had ? ) , .
A. From his calling me by some one else s name twice.
Q And except that ?
. From his 10?1{5.
. What was t

of memory or failing memory ?
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A. He seemed to he a sort of-1I do Eot know how to

mW m 11

Q. What (*™you mean by uazeu

Q m ” ’tmu'hmned yonro,,inien of his mental facul-

ties so thr jis memory ,ii.il cm,v«su.mnal power a e < -
eerned, from the tact that you looked at Inin anjl t I m
pllysleal appearance ...ade .... impression to that efieet
upon vou—itlthat tine P

5 b o i rom angibin e &
vou form it from anything else r
And from his calling me by smue other name.
Anything tlsc ?
1 do not recolhct now.
Were hia eyes glassy ?
I do not recollect.

~ POPOX

ihey tl'walm y' because his eyes used to he

in yl.al trom the time you had see., him prev.ous to tins
visit ?

Q W, rileVe?v'|<aiel the visit prevlou's to that ?
ml ; ur.nl« know; he appeared to he in good health

betore that. Ull o
63, Did you ever study med1c1ne or surgei .

q ¢ D:d you Unow anything about llis business m * eV
Yoik at that time P

2

q’ Did you ask him anything abolit it ?
6.' H{)d he appear 1Inendly {o you P

Q Did lie ask you why you had not been to see 1
bef»we P

t{. Did you explain why you had not been to see him
bet«tie P

A. Xdid not.

Q. Why did not you ?
m (. Did you not consider it necessary to give him any
explanauon. *  t]|ink he WOUd understand very m”"b

if I told him about it.
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Q. Yon toll him about your travels in Europe ?
a.1SB h''n when* i 'u,(i 9
Q. D1d yon tell him any incidents of votir travels.

Q* Mow 'long did that conversation as to your travels
last ?

A. Two or three minutes.

q What was the r«st of your conversation about v

A. 1 do not recollect m>w.

M B .
Q Except uestion which you asked hMout 10
mmm\ 4 «. o

vou ask him &nythmg else about hts nealth . =
* A. Ido not recollect now; I could not sa>

it is
raHI wHE thought that he

needed some ONE€ to take
care of-him,

and that he was very fa ff» physically, w iy

did vou not ask him more questions about Ids health .

M 1 micht have— 1 do M leeulleer now

Q. Who i& in bu-iuess with you iti New xoik .

A. My brother. )

Q. Mow many brolhers have you 1

A. Two. i 81 20
Q. W hat business is the other brother m |

A. He is with us iit the store there. HR

(0]

TBv Mr. WotiTEN' DYKKJ Upon what particular
things and o curreuces of that day did vou base yoqr
a- to.your grundliitliei’s mental and

nilitinti ? )
MA” Upon his memory ah:l his general appearance, and
his actions also.

By Mr. McDermott :

30

0. Mis ovneral appearance is what you have described,
and his memory vou tested on the question calling vou
“Frank” twice, and his actions you stated weie>okin0O
around ihe room.; Now, was there anything else ¢

A. His a pearlng stupid.

Q. Yon formed vour opinion that he appeared stupld
from oecular demonstrations—from looking at mm *

A. Yes, sir.

Q. Nothing else P

A. No. 40

Jane E. Barker, a witness produced on the part
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of the caveators, being duly sworn, testified as follows:

I live in New York, 1563 Droad way, next to the cor-
ner of 47th street; T am 67 years of age; I knew
William P. Turnure; K% was my mother’s brother; dur-
ing the fore pu-t of his Ike we were on very intimate and
social'terms— that is,- the families were; my mother’s
name was Mary Turnure—Marv S naffer when” she died ;
onrintimecv continued up until his second wife’s deatn
__Eliza’s death; we were always on very intimate and
social terms up to that time; her name was | |izi] An-
drews when she married him; she wis a sister of his first
wife; up to the time of Eliza’s death he lived at. 24th
street, New York City: after that time lie lived in Jer-
sey Citv. in the house in whieh lie died; I do not re-
member the number of the house.

Q. Were yon ever there ?

A. 1 was over there, and was refused seeing my uncle.
I think that was three or four years ag>last Miv. I
simply called over to see him, and was refused admit-
tance under the olei that he had g me to bed and was
not very well. The door was not opened hardly.

Q. Who did you see at ihe door 9

A. Tt was a female, but I could not tell who she was,
because I did not. know anv of the inmat-s of the house.
It was a small person, and I should judge rather young,
1i was about five in the evening when I called there
five or six.

Q D >you know Ellen Turnure, his widow ?

A. T do not. I should not know her if I should meet
her. 1 saw her the day of the funeral—the only time I
ever saw her.

Q. -What did you say to this person on the day you
call si at the house P

A. T told her I was the niece of Mr. Turnure, and
would vetv much like to see him it) a friendly wav. She
said that I could not see him, that he was ill and had
gone upstairs to bed. I did not nnike any further in-
quiry about it, as I felt very much surprised at not being
allowed to see him.

Q. Did she say he Was too sick to be seen ?

A. Simply-said he was not very well and had gone to
bed; that he was sick and had gone to his room. 1 said,
“Can’t I see him” P and the answer was “No.”
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Q. Have you given all the conversa'ion you h id there ?

A. Every word; anti then thu door was closed.

Q. Did von see him after that ¢

A No; I called asecond time about 11 o'clock in the
morning, not very long after the first time. We were
out in the country, and I came down from Catskill and I
called to see him again. They told me he had gone to
New York. I came down to the terry and waited until
four o’clock, and I watched every ferry-boat, but did not
see him. Since then I have riot been there at all.

Q Who did you see at the h »use the second time when
you called P

A. 1 could not tell whether it was the same person or
not. I simply asked for Mr. Turuure, and they said he
had gone to the city.

Do you recolIcht whether it was an old or young

person you saw at tlie door ?

A. T cannot tell; I think it was the same persm.

Q Did you make any other endeavor'to see Mr.
Turnure ?

A. Not at all; I never saw him since three or four
weeks after his wife was buried until he was a corpse.

Q What was his disposition during the time you
knew him ? - .

A. A mild, kind disposition—very plain man, very in-
deed—stead v, straightforward— we always found him so;
and a man very much attached to his famdy, particu-
larly his daughter.

The last question and answer is objected to.
and Mr. McDermott asks to have it stricken out.

Q, Was he a mm, in your opinion, that was easily in-
fluenced, or otherwise ?

A. Well, I think he was; 1am very sure he was the
latter part of his life.

Cross-examined:

Q. The last time you saw him was in 1865 ?

A. T think it was—yes; two or three weeks after the
death of his wife.

Q. That was 14 or 15 wears before he died ?

A. That was in 1864or 1865, I think; I disivinember
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tile date?, but lie was living in 24th street, and it was
just jline’ the death of his wife EKiiza.

Q. Why do you say lie was easily influenced during
thé Imiter.part of his life—from what do you form your
opinion ?

A. 1 think lie was a man easily influenced—an easy-
going man—a man that 1 think was easily persuaded. I

(cann.ot bring forward any one thing. I meiely judge
frmu the manner in which he treated his family. He
4b was a very kind, indulgent fat her— very, indeed.

Q. The flist time you called at his house in dJersey
City, did you go into the house ?

A. 0 no; the door was opened on a very small open-

g. . snHUH

Q. Would you judge that the person who came to the
do«.r was over 20 years old ¢

A. 1 should judge not. I supposed it was the servant,
and paid no attention to her appearance.

Q. The second time, was the door opened any wider?

A. Ko; and closed before I could turn'round. 1 then
made up my mind 4 should never go'there again.

2Q Q- Were you not asked to call again on the occasion
ot your first visit ?

A. No, sir.

Q, Did you ask, on either of those occasions, to see
Mrs. Turnure ?

A. 4 did not.

Q. If you were upon such intimate social terms with
Mr. Turuuie, why did you not call to see him from 1866
to 1676 ?

A. because 1 heard that almost everybody who called
the ewoie treated with coolness, and not allowed logo
in. Of course, 1did not throw myself in his way; and

3b uhen 1 went, 1 called on a friendly motive.

J. Who told you before 1876 that they could not see
Mr. Turnure ?

A. (Juild see him—could see him, but were coolly
tieaied. The lainih said they did not go there tos<e
unc.e William because they could not see him—he was
\ery ill they said, or was out. 1lis hiother called theie
and lie was very badly treated by her, and told not to
tome there again, for she did not want him, and that he
netd not come lor money, and that he must, not corue
there agait., that lie could not get a dollar Iroin uncle

40 William .unless she would give it to him.
Was this befure you went ?

m,
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A. No; Tguess this is not more than two years ago.

Q. Who told von before- you called the first time that
you could not get admitted to the house ?

A. 1 simply supposed that nobody would be received
by 1lie family.

Q Did you think the first time you called that you
would be received in a lriendly manner ?

A. 1 did when I first went tlmre, of course; I had no
idea otherwise; we were out ot town at Catskill, where
1 resided in the Summer. ~

Q. You redded in the Winter in the city P

A. Yes; (-very Win ter.

Q. Before they refused to admit you to the house, or
rather told you that Mr. Turnuie was sick and in bed,
had you any idea that they would not allow you to see
him P

A. T had not.

Q. Did you think that ycu would ne cordially received
at that house when you went to the door ?

A. T supposed 1 would; I did not know anything
about the woman, but,.supposed-uncle William was man
enough to have his friends admitted when they called,
and ot course 1 called and thought 1 would be received
there and go in and s»e him.

b> Did you think you would be received cordially ?

A. Yes; by him.*

Q. You did not know' anything about her ?

A1 (hily what 1 heard.

Q. Did you think you would be admitted freely to the
house P

A. Jdid.

Q. Then, why did you not call during the ten years
previous to that ?

A. 1 liad no reason to feel other—

Q. Then, why did you not call during the ten years
previous to that ?

A. 1 was mu of town a great deal of that time—I was
in Washington a great deal of the time, and some of the
yeais at Catskill, and staid the Winter there.  _ |,

Q. Was theieany year in which you were not in New
YoikCity?

A. No; but came in perhaps to-day, and go back to-
inonow' or next day, but never cmne over to Jersey City.

(- Was theieany year that you were not in New York
City six months of the year ?

A. Yes.
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176 Jane E. Barlcev— Redirect.

Q. Was there any year in which you were not in New
York City three months during the year ?

A. No; I think 1 was in New York every yeai tluee
months.

Q. Why did you not call to see him P M

A. Simply heeause I heard 1 would not be admitted,
and I did not push myself.

You say when you went to the house, when you
called at the door, you thought you woiiid be freely ad-
mitted and cordially received ?

Yes; and was vely much surprised at recelvmg me
answer I did, and in H manner 1 did. I I

Q. Why did you not call before that if you thought
you would be cordially received ?

A. 1 had heard a good deal of him and of her through
my uncle Abram Turnure.

You did not, ask for her on the occasion ot any
visit ?

A. No. 4

Q. Did you ever try to form .her acquaintance .

A. No: *1 ditl not wish to,do so.

Q. When did you fust learn that he was married to
h . n,.
ef& It must have been eig}lt or mne years ago. & Ln-p
not treasured tin se things at all-»: hey have passed iiorn
m  memory; hut I heard of her long before that. « I

O. Do vou remember whether the answer ot the
son who came to the door was “No,” or “No, ma am, Ul
the first visit when you were there ?

A. T could not tell you.

Q. Did the person who came to the door answu \
respectfully as a servant should P

A. «lie simply said, “ You cannot see him; HUB
well, St has gone up to his room.” Tnat wat H
o’clock in the afternoon. That Was the first time
called.

9

Re-direct examination by Mr. Wortendyke :

Q. Did you tell who you were when you called theie
the second time ?

A. I did not.

Q. Did they seem to recogmze you *

Question objected to.
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A. 0, yes: she recognized me as soon as I went there.
Isaill 1 1 1 n R « MM sud, “Xo mram,
he is not.” Said I, “'I5 he well” ? She said® “He is
ghre to the citv.” And I then went to the leiry and
waited for him,

Q Upon what do yon base your opinion that they
recognized you when you were there the sec mil time ? g

A. A person ot my age dres not change verv much,
and it was not a very 1 time af'er; it was the next
time I came fiom Catskill—within a week, or three or
four weeks; it was not more thin three or four weeks,
at all events, it was the same season.

Q. Had Wldlam I\ Turnure been in the hablt of cud-
ini’ upon von frequently before he came to Jeisey City ?

A. O, my, yes.

Q. And you upon him ?

A. U, yes. During his first wife’s life, we were on
verv intimate and social terms; called veiy often and
was always received very kindly. A

Q. You said tint you did not desire to form the
acqua nfance of Eileu T tnuir.*—way was that ?

A. From what my uncie Abram told me.

Mr. McDermott objects to what Abram told
her, as hearsay.

Q. Why diill you not wish to form the acquaintance

of Ellen Turnure ¢
Pecan e 1 heard that her character was not a very

good one. from niv uncle—none else—and he judged fiom
being at. Saratoga the sime time they were there— when
his first wife was alive.

Q. That is, Ellen and William were there at Saratoga
together ¢

A. Yes.

Re-cross:

Q. Did any one tell you what her name was before she

married Mr. Turnure ?

A. I saw it in print. ~

Q. Did any one tell you ? K

A. T never asked the question; Tnever asked anyt.i 1mg
about her.

jo
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Do you know when her first husband died ?

Do you hnow when her second husband died ?
No',. 1 knew nothing about her.

Did von ever hear her call d Nelly Weaver ?

I think thatis the name my uncle gave me, but 1
am not posmve '

Did" you ever hear her called’ Vanderbllt i

>ORD D

Q' D'ijou not know that, she married a gentleman
named Vanderbilt ?

A. T do not. o )

Q. Then alj the objection you had to calling upon her
was a social objection on account ofher standing ¢ »

A. On account of her standing. My home is with my
daughter, and there are.young holies in the family, and I
objected sociallv to have anything to do with her.

Q Y(u founded that objeci-m upon what some one
had told you—that she had been at {Saratoga with
William P. Turnure ?

A. lie took her there yes, Sir.

20 Q Did you ever take any steps t.o ascertaln whether
that was true or not ?

A. No, sir. 1 “)I

Bl Do you know any of her chlldren H

A. No;* T do not know anything about her or her
family, 1 pr*sume those I saw the day of the. luneial
were her family, but 1 should not. recognize'any of them

(I How was"the'last meeting you had with your uncle
Ar. Turnure—very pleasan
That was shortly after the death of his second wwe
_ cM:-tainly, we were always on the most social terms.
Q Do you remember the last conversation you had
ith him .
A. 1 do not; the last conversation I remember was tne
..akingof the arrangement for her funeral; that was a
asil ess anangement.
Q. Was the party who came to the door the second
ime the same party who came to the door the first time .
A. T could not tell you—1I presume it. was.
g’ It was only a short time from your first to you
HH 1,;:I1?
A. I think about a week. ] f
w0 9 Dming so short, a time would you be likely to mi*
gtt the countenance you first saw ?

30
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A. T might not pay particular attention to it. My
countenance would not be very likely to be forgotten by a
person attending the door the first call; they would recol-
lect a person of my age ilie second time. Aoung persons
change their dress more than old persons.

Q. Except tioni your own opinion that you would be
recogniz'd upon the occasion ot the second visit by any-
body who had seen you on the first visit, you have no
means ot telling whether the same person came on the
first as on the second occasion ?

A. T have not.

Re-direct

Q. Did you learn how William P. Turnure and this
Ellen were at. Saratoga at that time ?

Qnestion objected to.

A. T beard that they had gone on a trip of pleasure,
and that they were there as a married couple—as a man
and wile—and my uncle lefc Saratoga oh account of
being his brother.

Re-cross!

" Q. What vear was this ?

A. 1 could not tell you—it was before they were mar-
ried; 1do not suppose it was over two or three years be-
fore tlrev were married; it was betore his second wife’s
death; it must 1 ave been two years before.

Was it two years betore ?

I think it was.

Was it more than two years before ?

1 could not tell you.

Was it more than three years ?

1 think it was.

More than tour years ?

No. 1 think not.

Was it nmre than five ?

1 could not tell von 2

How is your memory as to that ?

I diill not trouble my mind about it; I simply
knew these things as facts, and my uncle Abram I do

o
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not think over tohl a falsehood in his life.

Q. Was if before or. after he was 60 years oil ?_

A. 1 would not he safe in answering that question.

Q. Do you know when he m irOed his second wife ?

A. I do not reinemb r the dates.

Q. How long was she inan ie l before she died that
is, his 'second wife?

A. 1 disretnenib r dates.

Q. (Jan you remember the color of the dress of the
p nty that. came to the door when you first called at tne
house in Jersey City P

A. No; thedoor was not wide open enough.

Q. Do you know how many stones high the house
WIS ?

A. 1 think it is a two-story and basement house, if I
am not mistaken).

Q Was it wood of brick ?

A. A frame building. 1 think if was— it was _]ust be-
low the Catholic Church.

Q. llow is your memory as to whether it was a frame
or brick building ?

A. Not good. ?

Q. Will you swear that it was not a prick buildin0 .

nure ?
A. 1never did. . |
O Why did vou not write tobim P

A. 1gave him up entirely after my going over the

sec&ndv&lhme. did you not write to him during the g%

years before you B H there the first time ?
A. 1 do not know; there was s(.mecircuinstauces t <

led me to feel I had given linn up; and wlwll V-
there and was refused admittance of course I give

J
up entirely.

Last question and answer objected to as
not proper examination.

Q. What were the circumstances that led you to give
h

second wife died—Lliza 1 uinine.
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Q. That led you to pive him up ?

A  That is to,“ive him up; it was the nillff she died,
an i after that I thought he was doing wrong, and then
my uncle told me what he did, and I thought that the
best society is the best for persons, and consequently I
1 concluded to let him alone; I supposed he .would céme
to me, but he never did.

Q. After you made up your mind to give him up, on
being told something by a servant, did you ever see him ?

A I never saw him after tne second week after his
wife’s death.

Q. Did you have any friendly conversation after you
had made up your mind to give him up ?

A. T never"saw him after he broke up housekeeping,
after the death of his wife, till I saw him a corpse. "

Q. On the night of the death of the second wife his
servant in his house told you something, did she not ?

a. |9 m' - .

Q. Did you then make up your mind to give him up ?

A. No; not until after his children had been dis-
tributed and he went to housekeeping with this woman.

Q. When did you see him after the death of his second
wife ?

A. From two to four weeks after her death, about set-
tling up the affairs.

Q. Then did you have any friendly conversation with
him ? _

A. No business conversation with him at all— social
conversation— very pleasant and agreeable conversation.

Q. You had made up your mind at that time to give
him up P

A. I Had made up my mind that he was not conduct-
ing himself rightly; 1thought he had been persuaded in
some way.

Q. Had you made up your mind at that time that
socially he was not 6 proper person to come to your
house ?

A. Tnever thought so of him at all, but I did of his
associates.

Q. He never invited his associates to your house, did
lie ?

A. No; but his companion was enough.

Q. Did you ever try to see him again after the occa-
sion of the two or three weeks after his sec md wifes
death ?

A. No.
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Q. When did you first hear that lie was married to
Ellen Turnure ?

A. I think it was in August or Se] t(nil erafter his
wife’s death— the same year.

Did you hear where he was married ?

No.

Did you ever see the marriage certificate P
No.

Did you eyer see anybody who had seen it ?
No; Ids hrotheis have never seen it P
Did any of his children e\tr tell you that they had
seen tlie certificate P

A. 1 never had any conversation with his children
concerning that woman. 1 simply know that they did
not go there very much, on her account.

Q. What induced N\ou to pardon his social sins so far
as to call upon him in Jersey City ?

A. 1 felt 1 was not doing right— he was an old man.
1 did not call to see her; 1 did not ask for her; 1 simply
called to see him.

Q You sav you did not feel you were doing right.
What do you mean ?

A. 1 mean that I did not mean to associate with any
woman that 1 ielt toward as I felt toward her.

ororor o

lie-direct :

Q. Your uncle Abram left Saratoga— you were going
to tell us why lie left Saratoga. New tell us why ?

A Sonply on that account. Uncle Abram was a
business man, and well known through New York by
many persons who v.ere at Saratoga— and so was William
Tuinuit— and they weie passing as man and wife, and
uncle Abiam left Saratoga on that account; he told me
that himself.

Q. What was this information that the servant gave
you which induced you to bieak up relations with him ?

Question objected to.

A. That she was always after him, and it came from
the men in his ov\n stable. That was the night of the

death of the second wife when I got that information.
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Re-cross :

Q. The information that yon received from the ser-
vant was, that the servant had received in-formation that
the men in Turnure’s stable believed that they knew that
Ellen Yandeibilt was always after Mr. Turnure P

A. Yes.

Q. Anvthing further than that?

A. Nothing further than that at all.

Q. Is that sufficient, in your mind, to socially ostra-
cise Ellen from your society P

A. Certainly, certainly; it is enough for any person
and particularly those who have grand-children.

Q. Did you ever hear during his younger days— when
he was between 25 and 40 years old— William F. Tur-
rmre speak of Ellen as “Nellie Weaver” ?

A. 1 never did.

Q Did you ever hear her name mentioned ?

A. Never.

Q. When the servant told you that night— was that
the first time you had ever heard of her ?

A. That was the first time I ever heard of her. This
servant was an American girl, who had lived with him a
number of years— a girl I think you could depend upon;
she was more of a nurse to him.

Adjourned to Thursday, January 13th, at 2 p. m.

Pursuant to adjournment, on this January 13th, A. D ,
1881, the parties all appearing, the taking of testimony
was continued.

Thomas B. Wilson, a witness produced on the part

of the caveators, being duly sworn, testifies :

I reside at 389 Bergen avenue, dJersey City; my
business is mineral water manufacturer;. I am 56 years
old; I knew William P. Turnure in his lifetime for
about ten years— from 1866 until he died.
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Q. Did you have any business transactions with him
during that, time P . ”

A. 1did, in April, 1872, I think; I bought'a piece ot
property of him on the comer of Fourth avenue and 25th
street, New York, which was 50 feet front by 100 feet,
covered with an old stable—a livery stable down-stairs,
and the city had an armory upstairs; the consideration
or purchase price was $77,500. I paid $27,500 cash m
two checks— one a check of $20,000. and 1 think the
other was for $7,500; $50,000 remained on bond ami
mortgage on that property tor five yeais at seven pti
sent. ! .

Q. How long did you own it ?

A Frettv near five years.

Q. How did you pay the interest on the mortgage dur-
ing that time I s -1

A. Always promptly, to Mr. Turnure, I brought i
over" to his house in Jersey City when he could not, come.
That continued for about four years and six months, i
think; 1 sold it about six months before the mortgage
was due, to James Lynch . 0 mmn

Q Do you know what disposition William F ium
ure made of the $20,000 and the $7,500 you paid him.

A. Only what lie told me; he said he WIS .
HUB to two sons— $20,000 to. one and $7,500 to the
other— so that they would not quarrel after he was dead,
that is about his remarks to me.

n nid tip SMv to which he mominry frv nrik
different amounts f

A. No, not to my recollection.

Q. Did he ever say anything to you ab >ut his mou-y
matters at these different interviews ?

A. Yes.

Q. State what- P

« fviISfi

Question objected to.

A. It was a general talk of investments
certain securities, such as buying bonds and
asking advice which was the safest and besti n B
his favorite was small bonds and mortgages 0 e uked
tate; he said he had purchased some and r
that kind of securities. that
Q. Did he say anything to you as to the in,
he held of that sort of security, at any one of

terviews.
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A. I don’t, think lie did; in one or two instances he
spoke of a $.4;000 bond he had bought, and got a good
shave on itf, and thought that was a pretty good trans-
action; that is about the only item I can remeiruri.

Q. Did be say where that property was ?

A. 1 don’t recollect, now.

Q. Did he say anything about, the property in which
he was Irvinu- in Seventh street, Jersey City ?

A. Yes; in speaking of that hou-“e and a lot adjoining
_ \think he had sold the lot about one of the last times I

had seen him— that he had sold the lot alongside of him,
I think, for $4,000;

10

I don’t know what he said about the
house that he was living in in particular, only that it was
all the property that he wanted, and that he had sold
the lot, and did not want to be bothered with real estate.
Q. What did he say as t,o who purchased that property?
A. I don’t remember that.
Q During this period that you were acquainted with
Wiliiam P. Turnure, how frequently did you meet him ?

A. The last two or three years not more than two,

three or four times a year; if 1 met him more than twice

it was by his coming to see me; he came once or twice
in his carriage, with his wife, for some purpose.

Q. When you paid the interest money in Jersey City,
did you see her ?

A. Always.

Q. What was her conduct with reference to conversa-
tions that were had at that time, or at those times ?

A. ISne always came down anti opened the door, and
asked me up, and would say thit William was not very
well to-day, or that she had taken a Walk this morning—
a general conversati m which didn’t amount to much,
but nothing about money matters that 1 am aware of.

Q. Was she always present when you had your inter-
views with William P. Turnure ?
A. Always.

Q. Did she take any partin your conversations in ref-
erence to business, or your business with him ?

A. Yes; she always had to say all that was necessirv.
Q. Anythino- more than was necessarv ?

»4q

oq

Question objected to.

A. Well, she would like to talk about those matters

40
like all other women, I suppose; she was a business
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woman; slip was piesent, and done the advising gener-
ally when I went theie.

Q. Do you recollect anything in wh’ch she took the
part.of advisei- at any of those interviews 2

A. No, not particulat— only the investments; that she
did not want him to he bothered in ieal estate, and would
rather have the money in bonds and mortgages; she said
it was the least trouble, in speaking of safety and pru-
dence, and things of that kind.

Q- What did she say about that?

A. She said William was getling too old to be both-
ered with real (state; it was more than he could attend
to; she didn’t want to be bothered with it. This was
brought tip by apuichase of the house next door, in 25th
street, when we were pulling down to build,and we would
like to buy the one on 25ih street to make ours a deeper
lot, and 1 wanted to make a larger mortgage to cover the
whole pro] erty and get a buildeTs loan, and I thought
he would like to invest, as I thought he would have
plenty of .money, and 1 had some talk with him about it,
and she didn’t want him to imest any money in anything
except something that would bring him an interest.

Q. Whatdidslie sayabont that j articular investment ?

A; iShe did not want it.

b> What did he then say ?

At Her say was sufficient; he didn’t have anything to
say; that was the answer.

Q. When was this ?

A. 1 think I comnn need building in 1874— no, 1875;
it was when lie was in pietty good.health.

Q. Had you a conversation at any other time with rei-
erence to investments in which she took part ?

A. Hot after that.

Q Betoie that ?

A. I don’t think 1 did.

Q. To whom did )ou pay the moneys that you ptt'd
as mieast wdien }Oti called at Jersey City ?

A. 1genetally laid it on the table, and she took caie
of it— put it away, or he told her to, and she wouu
take it. He would sit there at the end of the table, aru
she would sit at the other end, or else he would sit t t " I*
micelle of the table, and I would sit near to the window

.to count out the money; it was some $1,/50 eveiy six

months, and lie told her to put it awa\.
Q. Who gave the receipts lor it ?
A. 1think I have got his own receipts.
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Q. Who wrote them ?

A. Tthink he wrote them; I don’t ever remember of
her writing one of ihem.

Q. In there different interviews that you had wijth
Myr. Tnrnure, did you form an opinion as to what kind
of man he was, as to his disposition ?

Question objected to.

A. No.
Q Did you form any opinion as to the character of
woman she was, as to disposition ?

Question objected to.

A. No.

Q. Did yon form any opinion as to which of the two
were stronger in will ?

A. It did not require to form any opinion on that; I
knew that, or at least I thought. I did; I thought she was
the ruling power in the house.

Q. What led you to that conclusion P

A. She appeared to take the lead in matters; the old
gentleman along in his later years wanted to have some-
body to do the work, and she was quite willing to do it;
I don’t know, probably if he had been younger, but what
he would have ruled, because he was not a man to be
idled bv anybody when I first knew him.

Q. It was in 18G5 you first knew him ?

A. Yes, sir.

Q. Did you notice any change in his disposition after
that when you called upon him in Jersey City?

Oh, yes.

What change did you notice ?

He became weak appaienrly.

When did you first discover that?

About 1875, I think.

Did vou discover it before that ?

No; I don’t think 1 did.

What was the character of that weakness that you
discovered ?

A. T guess what led-me to it was that he told me he
had a little paralytic feeling; my partner had been
affected by the same thing, and I had made up my mind
il he had of course he would become weak.

oroPOoPOP



10

on

30

188 Thom is B. Wilson— Direct.
0. Dirt his actions indicate mithing <ff the kiud P
A Yes- he became stiff in his joints, rtuln t wan

get np, and e.mld imt walk very well.

o How rtid he appear mentally g

A I don’t know of'any paitieular thing only I came
to the conclusion that he was getting a little weak.

Q. Both mentally and physically .

'

b' Did he State to yon at any time when you liatd him
these amounts of interest what disposition he was mnklii;,

NisTdoaiihink he did, not parllcular, only that he

"Q 11’hiel— Of*iincipal that were paid-weie
PaA Wheh!nk they were paid In April, 1872; I think I
took txsession on the 1st.
Q. Those payments amounted |,uill-
A $27 500; that is, 1 paid him $27,50u o |
imr- then’l sold his horses and carriages for him at auc-
tion' Dingey was the auctioneer; and they noug i
$7,000 lor the horses, carnages, and his | § M
t * that was the time we took possession nth
1 always paid him the interest atterwa ds
Q. What became of the mortgage when you sold .
A. Mr. Lynch paid the mortgage.
A

-u o

of seeing them both going
down to invest the money, in I carriage; Xdid

Bowdtlui 1 theR My Lyneh told 1pg he hagh ipvepier) t

H Morjo & Co.,1 Mr. Lynch knows about that;
t IM sent— unlv 1 saw them together.

WQ.SWhen you said he didn’t want any property, you
1 i M b B any more real estate than he had.
Q Do you know whether his wife could write ?

t Youtd m-elations with him except this matter

of business? property in an hour’s conversa-

m that is all the H

Horatio Averiil

deed, and the propeity, when i oouo
free of incumbrances.

W M
bought

>
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Cross-examined :

Q. Who was present during this hour’s conversation
in which the property was bought. ?

A. Iloratio Aveiill and Henry Smith; Henrv Smith
kept a hotel at the dep >. and I telegraphed to Mr. Tur-
nure to meet us there— Mr. Averili and Mr. Smith and
myself.

Q. In what capacity was Mr. Smith there *

A. I think he got $100 from Mr. Turnme

Q. With whom did you have your conversation con-
cerning the price ot the property ?

A. With Mr. Turnure.

Q. Did Mr. Smith interfere with that conversation at
all P

A. Nothing particular— only him and Mr. Dingey
brought the property to my notice.

Q. Did you and Mr. Turnure have any difficulty in
agreeing upon the price of the property ?

A. No, sir; the price paid was the price he asked for it.

A. As to his mental capacity at that time, did you
consider it sound ?

A. Yes.

Q. What was the remark that he made about the
division of the $27,000 among his sons P

A. He wanted two checks— he wanted one for $20,-
000, and one for $7,500.

Q. Did he mention the name of either sons ?

A. No, not to my recollection.

Q. Did you understand from his conversation, that he
was going to give $20,000 to one, and $7,500 to the
other ?

A. I came to that conclusion.

Q. As to this shaving of the mortgage of $4,000—
what year was that ?

A. I think about the fifth interest I paid him— about
the middle of 1874.

Q. You thought at that time it was a pretty good
investment ?

A. He said so; he said that pleased him best.

Q. When you saw him with Mrs. Turnure in the
house in Jersey City, what -was her bearing and conduct

toward him— was it pleasant ?
A. Yes.
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Q. What was his toward her ?

A. Very pleasant.

Q. Did they enter into pleasant conversation P

A. Always.

Q. How many times did you visit them in Jersey
City ?

A. Not over a dozen, may-be not so much.

Q. Did he write the last receipt that was given to you
for interest P

A. 1 think he wrote all the receipts.

Q. Did he have any hesitancy in writing them ?

A. I don’t recollect ever seeing any hesitancy in writ-
ing them.

A. When did you first notice what you considered a
faiiing of his mental faculties ?

A. The last two, three or lour times I went there.

Q. That would be about what years ?

A. From 1874 to 1876.

Q. State an instance of his conduct or conversation,
during 1874, that Itd you believe that his mental fac-
ulties were failing ?

A. He used to speak of it himself.

Q. What did he say P

A. Speaking of his physical ability to get about, that
he did not want to go out, could not go out; when he
would go out his wife would go with him so he could
lean on her, and a block or two used to be as much as he
wanted to walk, he said.

Q As to his mental failure, his mind— what induced
you to believe his mind was failing ?

A. 1 cannot state an instance.

Q. Did he have any hesitancy in conversation ?

A. He would, sometimes. N

Q. Do you remember an instance in which be hesitated
in conversation ?

A. The last two or three times I saw him, in talking
he would stop sometimes and put his hand to his fore-
head and rub it.

Q. Did he complain of headache ?

A. He complained of being, as he called, stiff on one
side appaiently.

Q. Did you ever ask him a question to which you did
not get an intelligent reply, and, if so, what was the
questions ?

A. I don’t remember of one. _

Q. When you went to see him in 1864 in relation to
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the enlargement, of the property in New York, did you
have any conversation with him ?

A Yé6s. :

o' From your conversation with, him at that time, an
the time immediately previous to that, when you went to
pay interest, did you consider him a manm =m= = =
Was such as to lead him to a good investment of money
in New York ?

6.' ﬁf ’y%)uthcl(l)lrllisilaeerwfﬁét a good investment.

A It was a good investment.

0. You say you thought she was the ruling power m
the house. iState an instance of her conduct that in-
duced you to believe that she was the ruling power

A. On everV/instance in the house-every time I went
there— she always was the spokeman, and she would sa>
to William, i4ls that correct” Por something of that kind.

Q. She would ask him whet her what she said was cor-
rect ?

A. She would refer to him. _ ~ , 0

Q. Give us any of that conversation that you refer to .

A. T don’t think I can. s,

Q. Can you recall a single question that you asked him
that she answered ?

i

A. ;She had most, of the conversation generally.
0. Can you recall a single question?

A. My questions were merely to pay money and
get a leceipt and generally other questions would come
m speaking of investments; I cannot recall them, because
it whs something that has passed away.

Q. What other reason induced you to form the opinion
that she was the ruling power in the house .

A. She done all the business.

Q. All the business she did, according to your testi-
mony, is the receiving of this interest money .

A. No; she done all the business of the house; she
hired the carriages; she went with him; she carried him
along on her a.m when he could not walk— so she told
me-and that is the reason I came to the conclusion she
was a great help and support to him, she appeare u
wart to please him— willing to take him along; _ol,§
she was doing everything she conld to make him happy.

Q. And he seemed to appreciate it ?

A. Yes; willing to letter do so, | B 1]

Q. You say yon became acquainted with Mr. Turnure
in 1885 ?
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A. Yes.

Q. Did you have any business transactions with him
prior to 1872 ?

A I don’t think I did.

Q. Were you intimately acquainted with him ?

A. No, I merely lived on the New Haven Railroad,
and went up every night to the depot, and sometim *s
stopped there, and the old gentleman would be sitting in
the stable.

Q You say he was not a man to be ruled ?

A. No.

Q. When did you form that opinion ?

A. When I first knew him, and from people general-
ly speaking of Mr. Turnure.

Q Did you have that opinion when you bought the
property of him ?

A. Yes; his price was such a price, and he would not
deviate a cent from it ?

Q. That was in what month ?

A. April, 1872.

Q. Did you notice any failing of that quality— that
determination in his character— during the year 1878?

A. He was quite a different man the last two or three
years I saw him.

Q. I mean the next year after the sale of the property ?

A. For the first two years after I bought the property
I didn’t have any business with him only once in six
months, either to send the interest, or to go to him with
it.

Q. Did he call at your place for it ?

A. 1 think he called at our factory in New York once
or twice to get it, and she came with him.

Q. When did you last see Mr. Turnure ?

a . About the time 1 sold the building to Mr. Lynch;
I think I took Mr. Lynch over there and introduced him
to Mr. Turnure at the house; that is my impression.

Q. That was in 1876, wasn’t it ? . —

A. It must have beeu the latter part of 1876.

Q. Were you present vvhen he was with Mr. Lynch m
the house ?

A. T think I took Mr. Lynch there and made him ac-
quainted with him ?

Do you remember the conversation at that rneet-
ifjc ?

*A No; I cannot say sure that I took him there, but
I am under the impression I went there with him.
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Q. If you did, that was the last time you saw him ?

A No, I saw him when Mr. Lynch, I think, paid the
mortgage.

Q Did you have any conversition with him at that
time P

A. Not particular; I don’t think I had much.

Q. Did you form any opinion as to his mental faculty
then ?

A. No, I don’t think of it.

Q. How long were you together P

A. They had a carriage, and h's wife was with him;
Mr. Lynch went off with him.

Q. Where was the money paid ?

A. At Mr. Lynch’s office, No. 2 Nassau street. I think.

Q. To whom was the money paid ?

A. I guess Mr. Lynch got a certified check made to
William Turnure, I think.

Q. How long were you present at that interview ?

A. I don’t think 1 was there very long.

Q. Do you remember any of the conversation in which
Mr. Turnure took part?

A. No; the business was with Mr. Lynch entirely; I
didn’t have anything further to do only to make them
acquainted at that meeting, and I think I left them in
the office.

Q. You say that in 1872, in your transaction with Mr.
Turnure, you formed an opinion that he was n> a mm
to be ruld; did you form any opinion a* to his char-
acter ?

Tne form of the question is objecte 1 to, on
the ground that it assumes a statement ot the
witness which is erroneous.

A. No; I never formed any opinion of Mr. Turnure,
only that he was a staunch man; I thought that when 1
first knew him.

Q. Did you think that when you biught the property
of him ?

A. I did not have any opinion; I did not have cause
to form an opinion.

Q. How many times did you see him in the presence
of his wife in Jersey City ?

A. Maybe under a dozen times.
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Q. Wliat was the average length of each of those in-
terviews P ¥

A. I staid there maybe sometimes half an hour, and
might have been over half an hour.

Q. Ever over an hour ?

A. No; I genetally staid there a half an hour; he was
in no hurry to have me leave.

Q. Was she present all the time you were there P

A. Always.

Q. How many tinns did you see him in JNeW \|oyk
after the sale ot the property ?

A. Once or twice. -or

Q. How long were you in his company on either ot
those occasions ?

A. Not five minutes.

Q. From 1872 until the time of Mr. Turnure’s death
about how many times were you in his company ?

A. 1 could not tell you.

Q. Was there any other occasion that you were in his
company, except on the occasion of the twelve visits m
Jeisey City, and the two in New York ?

A. 'No; 1 don’t think there was any other occasion.

Q. Allowing the visits in Jersey City to have averaged
a half an hour each, what would you add to that, accord-
ing to the best of your recollection, as to the time you
were in his company in New York ?

A. When 1 saw him in New York it was always veiy
short; that was after 1 became his debtor.

Re-direct examination:

Q. What year was it that this mortgage was paid off

~A. The' mortgage was paid off about eighteen months
ago; I think it is under two years. M B
0. Have you any memoranda on your books ot tins
transaction and purchase, which will show the amoum
of the checks you gave to Mr. Turnure on the pnicha -

A. 1' presume the checks are in our old factor}
Franklin street; the checks themselves will show, an
must have jome entry of it in our old books over tne
our old bookkeeper, Mr. Philip Ritchie, is dead.

0. YoU speak ot one check being tor $20,000, and
other for $7,500. Could you say whether or not y

b

b
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are mistaken as to there being one check for $7,500, or
two checks for $3,750 each ? .

A. He told me to make two or three checks for that
amount, I forget which; $77.500 was the price of the
property, and he made the remark ot' two or three checks,
and I am under the impression it was two checks.

Q. I put this question to you for the purpose of re-
freshing your recollection as to whether you have any
memory of his saying to you that he wanted three checks,
one for $20,000 and two for $3,750 each, so as to give
his two hoys each $3,750, and that he wanted the $20,000
for himself ?

A. T remember his remark very distinctly of to make
two or three checks, and 1 am not sure whether it was
two or three, e

Q. Is your memory clear as to his saying that he
wanted to give those checks to his boys; I mean the
$20,000 check and the $7,500 P

A. He made the remark that I have made here as
near as I can remember.

Q. Repeat it.

A. “I want you to make, Wilson, two or three checks;
1 want to give it to my boys”— or “children™—1 don t
know which word he used— “so they won't quarrel for
it after I am dead.”

Q. Is your memory so clear on the subject as to say
whether lie said how milch he wanted to give to each ot
the boys ?

A. No

Q. If it should turn out that the checks were a $20,000
check— this one for $20,000 and two for $3,750 each
could you sav as to which he said he wanted to give to
his boys ?

A. 1 gave him no other checks for the property but
those three checks or two checks, and those checks were
made payable to his order on the Chemical Bank, and
whatever the checks read that would be better than my
memory of course.

Q. Suppose it should turn out that there were two
checks of $3,750 each ?

A. Then they would be the checks.

Q. Then could you say whether he said that he was to
give the $20,000 check.to his boys, or the other two.

A. Only the general remark that he made, that he
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Q. Did you understand from him that he was going
to divide it equally between his children or not ?

A. Only that remark. -

Q. Repeat it again. Ha A

A. ‘‘Wilson, make two or three checks that I may di-
vide it or give it to my children, so they will not H H |
about it after I am deadI Horatio Avenll has got all
those things entered in his books and if you willl wri t
to him you can get those entries; I think we must have

10 the checks. Hffij iSS

Q. [Showing paper to .witness]. Did you ever see
memorandum before ?

A That writing looks like our old book keeper s
ing— that, is, the book-keeper who is dead

O Won’t you see whether you can find any
orandum of this fact or not, such-as is on this
Did you keep a memorandum book g

A We made our notes generally on the stub or t
check-book, and we did not keep a copying press to copy

BBH you any idea, Ithat is your old book-keeper s

90 hand-writing, as to how that entry was made up .
A. It looks very much like the transaction, t &* r
of it; it looks very much like it, and that is mai

paper.

probably just as I paid it— $27,500. = HB
Q. This purchase, or bargain tor purchase, was m
where ?

A. At Henry Smith’s.
Q. Mr. Tuinine was there ?

A T telegraphed to Mr. Turnure to meet me tl =m
I telegraphed to Mr. Averill to meet me there; g g H i
offer from Mr. Dingey of «10,000 ayear ,t 1M M =
the property; as soon as they came theret o»
30 bargain at once and gave Mr. Turnure $500 down.
Q. Was his wife with him there ?
A. No, he came alone; he was all right then.

The paper which was last shown witness is
offered in evidence by caveators. It is obje *

to by the proponents, and it is marked as
hibit 12 .

Re-cross-examination:

o Q. Did you understand from the conversation th d he
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1
was going to give $27,500 to his children ?

A. T did.

Q. Did you understand that he was going to give the
checks that you drew to his children ? *
I did.
Did you draw those cheeks according to his order ?
t think I did.
You drew one for $20,000 ?
Yes, sir..
Did you undetstand that he was going to give that
check to one of his children ?

A. From his conversation, I did.

Troror

James H. McDowell, a witness produced on the part
of the caveators, being sworn, testifies:

I reside at 595 dJersey avenue, Jersey City; I have
resided in Jersey City 16 years; I am a practicing phys-
ician, have been practicing for 27 or 28 years; I have
been practicing in Jersey City 16 years; I knew William
P. Turnure in his lifetime; he died August 3d last—
1880; I was called upon before his deat h to see him; the
order was left at the house, as near as I can remember—
1 do not know bv whom; his wife was the first that I
had any interview with, and that was at the house.

Q. You were called upon how long before his death ?

A. The first record I have got is the 21st of -Iune,
1S80; 1 called there 11 times, not including the time of
his death— 1> times altogether; the last time was in
reference to his death.

Q When you went to the house first, who did you
See P

A. A younglady—1I think she said she was Inr niece;
she opened, ti e door; I was invited into the parlor, and
then waited there a little while and his wife cam*, and
she asked me to go upstairs, she wished me to see her
husband; I went up and saw him.

Q What did she tell you as to the matter with him ?

A. She told me lie was acting rather singularly, but
what was the general trouble she did not know.

Q. From your observation, what w is the matter with
the old gentleman?

A. I found him with local paralysis in the right arm
and with general mental imbecility.

Q. Was he in bed or sitting up when you went there ?
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A. Sitlingup in a large arm chair, on the second floor
fi ont room.

Q. Could you do anything for him ?

A. 1 helped his paralysis; it was overcome, I think, on
the lonrth visit— that is, the paralysis was overcome.

Q. That is, the strictly physical trouble ?

A. YfS, sir; it was local paralysis in one arm and the
tongue.

Q. This mental imbecility of which you speak—
is that synonymous with softening ot the brain, in com-
mon acceptation ?

A. No, sir; we find it generally, as a result of soften-
ing; it don’t indicate the degree, >>articularly, of sotten-
ing.

Q. State whether, when you went there, he had what
is commonly understood as softening of the brain or-not ?

A. T was impressed with that idea; I only remember
the conditions by tnv own thoughts on the subject; I took
no notes at, all. and 1 lemember distinctly my own
thoughts, and that leads me to answer a little more def-
iriately than 1 couldotherwise; I thought that here was
the strongest exhibition ever I saw of the fall of man-
hood into dotage, into second childhood; that was my
expression in soliloquy.

Q. And that was your judgment ?

A. That was my judgment.

Q. Did you state to his wife as to whether he could
recover or not ?

A. 1did; I told her that he could not possibly.

Q. 1 don’t suppose von could form any opinion as to
how long lie had been affected in this way ?

A. 1 could not.

Q And this remark to her, that he could not recover,
what visit was that P

A. That remark was made on the first visit,; she asked
mv opinion as to the fact.

Q. Do patieuts linger a long time sometimes with
softening of the brain ?

A. They do sometimes under favorable conditions.

Q. Was the old gentleman’s constitution a good one
for that ?

A. T regard it as one that was very fine at, one time,
and strong in resisting the influence of disease; I based
my idea of the fact thak the temperaments were equal,
the sanguine, bilious, lymphatic— all the temj)eraments
weie equal— and through those circumstances the inroads
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of desease have to fight for a lon* time, and it is very
often the case that they last considerable time under those
conditions— it would be more gradual under those cir-
cumstances.

Cross-examined by Mr. McDermott:

Q. Allowing the temperaments to be so favorable as
yon formed an idea they were in the case of Mr. Turnure,
how long would the patient probably linger with what
you speak <fas a general mental imbecility ?

A. 1think from six months to a year.

Q. Will you give us a diagnosis of his mental compli-
cation which led you to believe that he had softening of
ihe brain ?

A. Diagnosis in reference to it ? Or the symptoms that
led.to the diagnosis ? I wish to understand you properly.
In the first place I looked at the paralysis; my next ques-
tion is, what & es this come from. I asked him to show
me his tongue; he looked at me with a blankness in his
smileless eyes that showed a half recognition of the ques-
tion, but not a whole. Said I, “ Show me your tongue, Mr.
Turnure.” “lam well.” “I want to see your tongue,”
showing him with my mouth what I wanted ; and he put
it out against his cheek first “Put it out further.” He
put if to the light, on the same side of the paralysis.
Said I, “Do you suffer much”? “No.” The next
question was in reference to the arm. * Does: this hurt
you,” while pinching the muscles; 1 wished to ascertain
whether sensation was blunted; he seemed to have an
<wver-sensitiveness; lie done the best lie could to move,
but the nerves of the arm were paralyzed and he seemed

be hurt— manifested hurt by a frown only. I was look-
ing into his face at the time, and only by a frown he
seemed to minifest sensation; the muscles were not
ngid, hence I concluded there was no co.njes.tion about
the brain; they were soft, which led me to think there
was some acute trouble with him. He seemed to be out
uf patience with rue, seemed to be irritable about some-
thing, and I looked into his eyes and found the pupils
were dilated; I took his pulse on the left and found 65,
which is about 4 below the normal standard; then lie got
impatient and I btdieve he wished to pass water, and lie
was irritable about that and looked about the room aud
seemed to insist upon immediate attention; the remark
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was, “I want to go and pee”— be said that c¢’ear enough.
I stood a'dde and he got up. and she took hold of him
and his gait was erratic, it was sidewavsmore than direct,
and he seemed to he a little weakened all the way down,
but I could not determine there was any paralysis about
the richtle®‘; his gait was thu* [illustrating] didn’tseem
to look ahead as if he had any particular object after Ire
said he wanted to pee; but she led him to the vessel and
I could see re> more then; but most of his answers were
not direct; he would sometimes say “ no” when his wife
would remark that he means the opposite, means “yes”
__Snch, for instance, as, “Have you pain” ?— he would
answer’a kind of d ffident expr ssion— which aie all 1
think of now, so far as I remember the symptoms of soft-
ening of the brain. 1 would further say that he answered
questions direct in some of the subsequent visits.

Q. How long, in your op’nimi, had lie been afflicted
with mental imbecility P

A. My opinion was that it was at least six months
prior to my visit that there was more or less mental im-
becility I could not go further back than that.

Q. Could it have been more than two years ?

A. 1 don’t believe it could.

Q. Could it have been more than three years ?

A. T believe not— no, sir.

Q. Do the hooks authorize a statement that a patient
can be afflicted with general mental imbecility or soften-
ing of the brain, even in its incipient form, more than
three or four years ?

A. Yes, according to age; as much as ten or twelve
years with a young person, but not with the aged.

Q. With a person of Mr. Turnlire’s age ?

A. T think it could not exist much longer than six
months— not possibly longer than a year; that is my
honest opinion.

Q. You formed an opinion as to his physical tempera-
ments being well balanced. Did you form an opinion as
to his mental capacity, as to what he had been piior to
the attack of this disease ?

A. I should judge it was quite vigorous and keen,
from the sharpness of the eye and general outlines of the

Q. How long, in your opinion, had his mental facul-
ties departed from that keenness and strength ? *

A. I think it had been so for six months; it migl't
have been by slow graduations, the departure might; A
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think it could not hive been much longer than six months.

Q. D> you think that three years prior to the time
you saw him "he was a man of strong mental tempera-
ment ?

A. T think lie was.

Q This was the first time you saw him ?

A. Ye-;, t always take account of temperaments, in
all my patients— first, so as to asceitain the |>ower they
can stand in reference to remedy and so on.

Re-direct examination :

Q. When you give your opinion that it could not nave
been fariher back than six months since the mental im-
becility of which you have spoken commence;!, do you
assume, in connection with that, that lie liad had paraly-
sis ?

A. I think the paralysis was the result of the. soften-
ing of the brain.

Q. What are the principal disposing causes of soften-
ing of the brain P

A. They are various; we could not, hit upon any
definite one; sometimes it is by an accident, by wounds,
syphilis, rheumatism, and T believe severe intermittence
wiih a pe son over 65 years old might lead to that con-
dition. There are various causes for that disease, but
we cannot fix upon anything definite

Q. Sometimes its commencement and progress are
‘ very subtle and insidious, are they not ?

A. On, yes.

Q. Is it, a comm >n attendant upon old age ?

A. No, sir— not according to my opinion; it is not.

Q Does it occur sometimes as the result, of old age ?

A. Yes, it occurs frequently; but in my mind the
cases in which it occurs are in a very sma 1 minority.
There appeared to be a little difference of opinion between
his wife and mvself on that matter; she thought he was
perfectly sensible and understood all, and I attributed
that to the fact that she was always with him an Iunder-
stood every motimi and every sign, but I could not help
but 1hinlc he was in his dotage.

Q If the old gentleman had been afflicted with pu i
u| the head for 15 years, or in th it neighb »rhood, p.e-
vious to his death, would that indicate any mental or-
ganic disturbance of the brain ?
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A. No not necessarily so; yes, it would indicate or-
ganic disturbance or any irritation of the membranes of
the brain, and yet the convolutions of the brain not be
affected at ail'

Q. Would it affect the mental powers or the power of
the will ? : \

A. 1 think not, except only it was acute pain, winch
would confuse the mind a little, but might not affect the
power of the will at all, but might affect reflection and
memory. !

Q. Would the tendency of that difficulty have an im-
pairing power upon the brain ?

A 1 think it would if long continued for years,
especially over an individual over 60 years; it might
exist much longer with child hood.

g. What, is the childishness which we speak off in old
people ?

A. 1 think it is due alone to an altered condition ot
the brain— a diseased condition of -the: brain ihat pie-
vents the proper manifestations of the mind’s desires and
wants;' I look upon the brain as the organ ot the mind,
fUnl if the soul lias not a healthy brain to play upon 1ts
manifestatipus will not be equal.

g.'mThere are a good many old people who would be in
that condition of childishness, as it,is commonly under-
stood, without realty reaching the point which is called
softening ot the brain, would there not P

A Yes— in siiii-acute iiritat ioli or a partial congestion
might, be the cause. This old gentleman seemed to show
to me perlect childishness in all his moods; I sometimes
would come in and find him eating with his fingers and
with no clothes on except his shirt, and indeed most of the
time he waS without any other coveting blit his shirt, and
he acted very much like a 'tide hoy under five years of
aire, at Ins disposition in eating. ;

W hen you speak of six months that this disease
might have been upon him, do you mean in its acute
share— this mental imbecility ? .

A. Not lii its acute— in itssub-acute condltlon, n
there was acute softening it would not last that long; if
wottlel have produced more geneial jaialysis than the
local that 1 referred to.

g. These- conditions of the brain which we commonly
understand as childishness—-how long may that last in
old peopie, provided the constitution otherwise is m
cood healtht
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A. Without softening it may last ten or twelve years,
but with softening not.

Q. And with s 'ftening' they may last how long—about ?

A. Over ;5 years ot age, I think not longer than a
year.

De-cross-examination by Mr. McDermott:

Q. From the diagnosis that you have made of Mr.
farnnre’s physical and mental condition, can you state
whether he was afflicted with childishness three or four
) ears before his death ?

A. I do not believe that he was, from the general
nature of his constitution.

Q. There is no intermission in childishness when it
once attacks a person P

A. Not when it. is derived from softening of the brain;
theie is when it is derived from congestion.

ub Do you think he had ever been afflicted with child-
ishness further back than one year before his death ?

A. From the history I got, I think not.

Re-direct examination:

Q. These answers I understand you make, from what
you understood from the wife, as to his past history, up
to the time you went there ?

A. Yes, I base them somewhat—1I base my opinion of
the condition somewhat upon the peculiar constitution;
the resisting powers of such a constitution give me some
idea ot the truth of her statements..

Q. Had you any idea that he had any attacks of par-
alysis in any form, previous to the time you came there ?

A. No, sir. ,

Q. And ymir opinion is based upon the idea that his
system had not been affected in tuat way ?

A. Yes. "

Q. If lie had had attacks of paralysis, either severe or
partial, would those facts operate on the the judgment
you have given here on your cross-examination ?

A. Yes; they would operate on my judgment.

Re-cross-examination by Mr. McDermott:

Q. In your opinion, if he had had an attack of paraly-
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sis or other disease sufficient to have produced childish-
ness in a man of liis constit utional power, as you formed
your opinion of it, would he h ive survived ?

A. For what period do you speak of?

Q. Prior to two year;; before you s iw him.

A. Would he have survived the attacks of paralysis ?

Q. In your opinion, if he had had an attack of paraly-
sis or other disease sufficient to have produced childish-

a man of his constitutional power, as you formed

your opinion of it, would behave survived P

A. 1 believe not.

lie-direct examination :

Q. Is it common for old people to have attacks of
paralysis extending over a period sav of 'eight or fen
years, and bv reason of them nave their faculties gradu-
ally impaired or affected, without having sofienin» of
the brain ?

Yt IB Is no* uncommon for them to have softening of
the brain without having had several attacks of paralysis,
in aged people.

Q. Do these attacks of paralj’sis, covering the period
of eight or ten years, weaken the mental power P

A. They do. I have never seen a case that they did
not.

Re-cross-examination by Mr. McDermott :

Q In vour opinion, had Mr. Turnure been attacked
with paralysis to an extent that weakened his mental
power at a period over two years prior to his death ?

A. No, sir; I do not say so, I could nOt go farther
than six months prior to his death, considering his con-
stitution.

Q. Do you know whether he had had paralytic attacks
prior to the time you went to see him ?

A. 1 understood not, though they told me he would
fall by becoming somewhat dizzy; he complained very
much of dizziness— his wife told me that; and, for the
purpose of managing him— being a heavy man— she
asked me whether it would be best to employ a male
nurse. I told her by all means to do so, because this
matter would soon close. She said that he would fall
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against a wall sometimes from dizziness, and she finally-
got a male nurse; but lie Seemed uncomfortable with
anybody around the house but he.self, and she had to
send him away, as she told me;

Q. Did he make any complaints to you about the male
nurse ?

A. Mo, sir.

Q. Did she make any other statenient ?

A. No, sir— nothing further; she would talk about his
condition, saying she thought he was a great deal better;
up untii the 31 of July she said she thdtight he was do-
itur very well—‘that he was tired ot medicine, but seemed
to be very good, ami t think she intimated that she could
manage him, and I lett on the 3d ot July; I didn t see
him Again until August.

Q. How was she in her attentions toward him ?

A. One bf the most Careful arid considerate nurses I
ever saw; I would stay there a little longer than usual
for the purpose ot satisfying niyself in regard to his man-
ners arid habits; sometimes I would stay there 10 or 15
minutes, and I saw that he seemed to look to her as a
child wonId look to' its mother for everything, and she
seemed to be very attentive.

Q. Her attitude to him was very kindly ?

A. Yes; sir.

Re-direct examination:

Q. Did she say how long he had had these attacks of
falling ?

A. I don’t remember whether she did or n *.

Q. She seeihed like a pretty smart woman, too, didn’t
she ?

A. Keen, and “apparently affectionate.

QOavCators offer in evidence a deed from
William V. Brady arid Oornelih Brady to Eliza
Tufhure, dated May 13, 1852, and marked
“ Exhibit 13/’ exemplification 6f the same be-
ing waived Wy Ybe proponents.

Adjourned to Thursday, January 20, 1881.
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Pursuant to adjournment, the piarties all appearing, on
this January 20th, A. D. 1881, the taking of evidence
was resumed as follows :

Anganete M. Schalkhausser, a witness produced
on behalf of thé caveators, being duly sworn, testifies
as follows :

Q. Where do you reside ?

A. 234 Second street. Jersey City; I have lived there
23 years next April; we own the property where we
live.,.

Q. Did you know William P. Turnure and his wife
Ellen Turnure ?

A. Yes, sir; welived four doors away from them on
the same side of the street.

Q. How long had they lived there ?

A. 1 don’t know exactly; I believe they bought the
house nine or ten years ago.

Q. Mr. Turnure was quite an old man-when lie died ?

A. 1 believe he was in the eighties.

Q. Did you ever have a conversation with Ellen Tur-
nure in legald to the property of her husband, and, it so,
when was it and what was it ?

A. J never had any conversation in regard to property,
because* 1 never liked her very much, and I never had
much to say— only it is about five or six years ago, I could
not exactly say— the time that she came back from the
countiy, and that she had some quarrel with her daughter
and was putting them all out and was running them dovvn
to me; and she said, “ Not a cent will they have of me.
I says to her, says I, “Well, I suppose it belongs to your
husband just as well ns to your family ?” “Oh,” she says,
“nobody shall have a cent off him.” She said his son. 1
never knowed he had two sons; 1 have since heard that
he had two sons. After that I never spoke to her.*

Q. What did she say about his son having anything P

A. That is alt 1 know.

0- Where was this conversation ?

A. On the ‘sidewalk; 1 was sweeping the sidewalk;
she never was in my house.

Q. Who was with her ?

A. Nobody; she had a basket on her arm to go to the
giocery. o % !

Q. Do you know what kind of a woman Mrs. Turn-
ure is as to temper ?
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Question objected to.

A. T did not hear what kind of a woman she is; she
is not a very pleasant woman; I don’t know much about
her temper, only I always heard she was not very good
tempered.

The last question and answer are objected to.

Q. Did you see much of old Mr. Turnure ?

A. No, except that I met him in the street; a couple
of times I was in the house and spoke to the old gentle-
man, hut that was on politics.

Q. Where did you meet him ?

A. 1met him a couple of times in the house; that was
at least, six or seven years ago.

Q. Who was present ?

A. Her daughter was there, and she was there, and
the children were there; I ran in for something, I forget
what it was.

Q. What children P

A. Mrs. Burns’ children— that is her daughter.

Q.' What family lived at Mr. Turnure’s house ?

A. Her daughter, Mrs. Burns, and her children; she
had two little girls at that, time, and a son— vtrs. Burns
had. .-

Q Was Mrs Burns a married woman at the time ?

A. 1 heard she had been mairied twice, but she had no
husband; I don t know whether her husband was dead
or not; she was a Mrs. Underhill first, and after that she
was Mrs. Burns; 1 never knowed her husband.

Q. When you saw Mr. Turnure at his house where-
abouts did you see him ?

A. I saw him upstairs in the front room; it was on
election day; we talked about the election.

Q. And Mrs. Ellen Turnure was there at the time ?

A. Yes, sir.

Q. What influence did Ellen Turnure seem to have
over her husband ?

A. That I could not tell you; it is very hard to teL
that.

Q. How did she seen? to you at the time ?

A. Always seemed that Mrs. Turnure ruled all there

20
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was about her and around her; she was master ami boss
of them all, because everybody was afraid of her— that
knew. 9

Q. How did the old man seem ?

A. Very pleasant-very nice.

Q. How did heseem I toH B H and freblene.s °
A Hewash.it feeble that time, he was only teehle
the last counie of years that he was walking about By
was not feeble at that W & but he was just as sold a

1A ,,.i,a as mv (wn; the last, two years when he passed In

10 Tsani ‘“Good n orniny, Mr. Tahiti«,”

20

40

and he looked
w i H I “How are you"I M
to him before he. knows who | | H W

often; it was in the Suramt-r more than auy other tun,
thQ.*How tong ago is it that you saw them in the house

tos !hireo,ld not tell you; I think it

years, by calculating the elyctipn; IM W W — M

day, and the last four years I was mot. H H H g
Europe— so it must be the four years before—eight } ear.

agQ Had you had any conversation with him between
tlmtime you met him in his house and the last time of

1 » 1 | I Soldo youdo”? lie was so feeble,

was too much for him to stand in the street» {I(hiS° (n
very weak on the

the street only to say, “How do you do ? and
very fine day/

. You was in the house twice g [ .l

\ Yes sir* maybe I was there a hundred tlmes m

homie, luit hot to see him ,nr her; | W & g 1f1
house, it was down-stairs in the trpnt

I
Burns and her children; and we Y.Qlld/ ‘i ¢ the
couple of hours in the evening, but did. pot:*ee he A
children was as afraid as death—-ahaid o | |1 ,- ®
little loud, for fear mama would
were all afraid pt her— the phihlren, and. kkewiho. »

Burns was; we never would laugh, because we was %

they

I a
It is a

Mrs. Burns and
J understand you, old Mr. Turnure and h.s wile would
not be present ?

, f m SshelLTrw *Ilo:r*

he seem to go ?

stree, how would
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A. Always going very nice; but the last couple of
years he was going very feeble.

Adjourned to Wednesday, the 26th inst., at two o’clock.

Wednesday, January 26, 1881.

The taking of testimony was further adjourned to
Wednesday, February >d, 1881, at which time evidence
was taken as follows. Mr, McDermott not appealing, but
with the understanding that he may at some future
time, if be desires so to do, cross-examine the witnesses
who may he examined to-day.

John B Brill, a witness produced on the part of the

caveators, being duly sworn, testified as follows @

Examined by Mr. Wortendyhc:

I live at Jersey City; have lived here 25 years; my
business is that of a barber, and my shop is 157 Newark
avenue; have been engaged in that business for 13 years.

Q. Did you know William P. Turnure during his life-
time ?

I did.

How long had you known him ?

About 10 or |2 years.

Ilow did your acquaintance begin ?

. Through his coming to the shop and getting
shaved.

Q. Did you shave him during most of that time ?

A. T did.

Q. Where ?

A. At 157 Newark avenue, in the shop; I shaved him
about three or four months before his death at his house.

Q. What sort, of a man did he seem to be, with refer-
ence to childishness P

A. In some things I thought hewas childitji; in other
things 1 thought lie was pretty sound.

Q. How long:had you noticed that childishness on his
part ?

PoPOP
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A. 1 guess, about three years previous to his death.

Q. Hadn’t you noticed it more or less during the time
you had known him ?

A. T think 1 noticed it more or less all the time, but
particularly in the last three years.

Q. It was more marked during the last three or tour
years of his life ?

A. Yes, sir.

Q What did you notice about his actions that indi-

10 cated it when in your shop ?

A. One thing was— his asking everybody tor tobacco.

Q. Whether he knew them or not ?

A. Yes; if they were strangers to him— anybody that
happened to be there— he would ask them tor tobacco;
and also while getting shaved he would lift up his head
suddenly and stare at you, or turn it round just the same
as a child would do that did not know what he had to do.

Q Did he do it most of the time that you knew him ?

A. He only done that about a year and a half or so
before his death. f

Q. Do yon recall any part-cular instance ot that kind
that occurred at your shop ?

A. T don’t hardly understand that question.

Q. You say that on several occasions he would get up
in the chair. Now, do you remember any particular in-
stance in which he did that and at which he said any-
thing ? H H

A. Yes I rememler a particular instance where he
got up as I told you; he jumped right off the chair and
stood on his feet while getting shaved; 1 asked him what
was the matter; he said he thought the chair was tailing
over__he thought the chair was falling backward, and it
made him jump up.

Q. That was how long before his dearth .

A. About a year and a half before his death, as near
as 1 can remember.

Q. How did his hands and limbs seem to be while you
knew him ? § T

A. Ever since I knew him, the whole time ne was
always trembling-like, shaking, but toward the end i
was more So.

Q. How with his walking P

A. It always appeared to me as though lie didn t ap-
pear safe on his feet; he would shake as if a man were
40 weak.

Q. Somewhat tottering ?

30
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A. Yes; always had to have a pretty good cane.

Q. How were his eyes ?

A. His eyesight, 1 think, was very good, as far as 1
know. ',

Q. Hid vou ever have any talk with him about his
property, while vou knew him ?

A We were talking at one time about property, and
he told me that he didn’t care much about having his
money invested in property, that he had $60,000 in-
vested in Government bonds; he also told me at one
time that he had given one of his sons $20,000 cash.

Q. Did he tell you that at two different times ?

A. No, sir; 1 can’t remember that he told me more
than once .

Q. You said that he told you he had $60,000 in Gov-
ernment bonds, and at another time he told you he had
given $20,000 to one of his sons P

A. This was all at one time— the same day.

Q. Do you remember about how long that was befoie
his death ?

A. 1 o-uess that was a year and a half or so, as near as
I can remember.

Q. How long have you known Mrs. Turnure ?

A. 1 have been personally acquainted with her from
the first time I went to the house to shave him; that was
three or four months before his death; I had seen her
once before, but did not speak to her, and I didn t know
who she was at that time.

@. What sort of a woman did you take her to be, as to
will power ?

A. 1 always thought that she would have her own
way bom what I knew of her.

Q. You say you had met her once before you went to
the house. Tell us under what circumstances those were ?

A. Part of the time I knew him he did not get shaved
with me, and during that time she came to the shop and
opened the door and asked me had Mr. Turnure been
there, and I told her no, and she went away, and I after-
wards found out that that was Mrs. Turnure, and that
she had went after Mr. Turnure; that he had went out
to get shaved and didn't come back, and she went to see
where he was, and found him down to Mr. McLaughlin’s
cigar store.

Q. Did you see Mr. Turnure fall on the street at any
time ?

A. Yes, sir.

A

30
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Q. When was that? .
A. A little over four months before his death.

Q. Was that the time that you took him home ?

A. T took him over to the shop with Mr. Allen; I am
not sure now whether he got, home alone or whether she
came after him—1I think she came after him—and he

never came out alter that, to my knowledge.
Q. Did Mr. Turnure say what the name of that son

Was to whom he had given $20,000 ?
A. No, sir.
Q. Nor where he lived ?
sir.
Q. lie said nothing to you by which you could tell

who he was P
A. No, sir; never mentioned only the tact.

Adjourned to Thursday, February 10, at the same
place.

February 10th, 1881.

The taking of testimony is adjourned to the fifteenth
inSt.

February 15th.

me...j
present :

Margaret H.Turnure,a witness produced on be-
half of the caveators,being sworn, testifies as follows .

Examined by Mr. Wortendyke :
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as 'long as I can remember. Previous to his last mar-
riage in 1866,1 saw him very often, both at his place
of business and at his house; I never saw him after
that marriage until the summer of ’76, then I saw him
at his house in Jersey City. I then came here to call
upon mV uncle to ask him to assist me in taking a
house ; he told me he hadn’t anything, that he couldn’t
help me, that his wife—or the old woman, as he said—
had all in her hands, and that he only had what she
gave him. She was in the room at the time ; he re-
peated the statement that Uncle William hadn’t any-
thing, he couldn’t do anything for me, that she had 10
everything in her hands and that when my father came
over there to see Uncle William she gave Uncle Wil-
liam money to give to him, thinking it would be pleas-
anter for father toreceive it from Uncle William than
from her. I wanted to take boarders in this house
that I wanted him to help me get—and I explained
to him that I was in need of assistance. That’s about
all that occurred at that time ; the substance of it. I
next saw him on the street in September of the next
year. I came over then to ask him to help me buy a
sewing machine; I explained to him my circum-
stances ; I told him I wanted to buy a sewing machine, 20
and I could get it cheaper by buying it for cash, and I
,wanted him to give me something toward it. He told
me he hadn’t anything, that the old woman had every-
thing ; that he hadn’t anything only just what she
handed out to him, and he couldn’t do anything for
me. I forget Whether I asked him to give it or lend it
to me. The first time I came over, I think I asked
him to give me the money.

Q. Wliat sort of a dispositioned man was he previ-
ous to ’66.

A. He was always very pleasant.

Q. In what condition of mind did he seem to be 30
when you saw him in ’76 and *77/?

A. He seemed to be rather weak ; he waited before,,
he answered me; he looked at his wife as if he
was waiting for her permission to speak. He seemed to
be rather nervous.

Q. Would you say he was weak-minded or strong-
minded at that time?

A. Ishould say he was decidedly weak ; I thought
he was getting childish.

Q. How did his actions compare with his actions in
’66, before he came to Jersey City? 40
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A. Then he was a very different man ; we used to see
him at home; he was always outspoken.

Q. Any hesitation about answering in those days ¢

A. Not at all; he was very quick in those days, and
very decided in his way of speaking.

Q. What sort of a woman did yon judge Mrs. lur
nure to be ? |

A. To look at her eyes was sufficient to judge what
sort of a woman she was. I judged she was very
sharp and very determined, both by her eyes and
mouth ; and the way in which she spoke to me showed

10 that she was very determined ; she spoke very plainly.

Q. How did your Uncle William seem to be, physi-
cally, in’76 and’77, when you called there ?

A He was not at all well; he said himself that lie
was not well. The day I met him on the street lie
seemed quite feeble; he walked unsteadily, cairied a
cane, and the day I saw him at the house liis hands
trembled.

Caveators’ testimony closed.
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DECREE TO ADMIT WILL TO PROBATE.

The Court» having heard the testimony taken in the
above-entitled matter, and the arguments of counsel
thereon, and having considered the same, and being of
opinion that the said paper purporting to be the last
will and testament of William P. Turnure, deceased, is
the true last will and testament of said deceased, and
that the same should be admitted to probate :

It is, on this 10th day of September, A. D. 1881, or-
dered and decreed, that the said paper writing purport-
ing to be the last will and testament of William P. Tur-
nure, deceased, be admitted to probate by the Surro-
gate according to law.

By the Court.

A. Q. GARRETSON, P. J.
JOHN BRINKERHOFF) J d
A. W. FRY, j Juales’

FIRST ORDER FOR COUNSEL FEES.

The counsel for the proponents of the alleged will of
William P. Turnure, deceased, and the counsel of the
caveators, they representing all the heirs-at-law and
distributees of said deceased, having in open Court
consented to the following:

It is on this 10th day oh December, A. D. eighteen
hundred and eighty, ordered: That Augustus A. Har-
denbergh, -the administrator pendente life of said de-
ceased, do pay to Allan L. McDermott, counsel of said
proponents, and to R. P. Wortendyke, counsel of said
caveators, each the sum of five hundred dollars out of
the assets of said deceased, on account of counsel fees
and services on each side, and which sums respectively
shall be subject to the allowance, disposition and decree
of this Court at the close of the litigation in this Court,
concerning the probate of the alleged will.

By the Court :

A. Q. GARRETSON, P. J.
JOHN BRINKERHOFF, [ r ?
a.W.fry, fWmm
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SECOND ORDER FOR COUNSEL FEES.

The Court having considered the depositions taken
in this matter, and counsel having been heard, and it
being decreed that said will shall be admitted to pro-
bate, it is, on this tenth day of September, A. D. 1881,
ordered, that Augustus .& Hardenbergh, the adminis-
trator pendente lite of said deceased, do pay to Allan L.
McDermott, counsel’ of said proponents, and R. P.
Wortendyke, counsel of said caveators, the further sum

;4 of one thousand dollars each, as counsel fee, and for
services on each side.

A. Q GARRETSON, F.J.
JOHN BRINKERHOFF, 1
A. W. FRY,

AMENDED ORDER FOR ALLOWANCE.

20 The Court having decided that all the costs and ex~

Upenses of the caveators in the above matter, should be

paid out of the estate of the said William P. Turnure,
deceased,, alike with the counsel fees allowed:

It is, on this seventeenth day of Septemlmr,eighteen
hundred and eighty-one, ordered that the Hon. Augus-
tus A. Hardenbergh, administrator pendente lite, do pay
the costs and expenses of the caveators aforesaid out
of the estate of said deceased.

And it is also further ordered, that the said adminis-
trator pendente lite, do pay out of said estate tlie costs
and expenses of the Court and Surrogate, and of the

¢Q proponents, all of said costs to be taxed by the Said
Surrogate.

A. Q GARRETSON, P. J
JOHNﬁgRINKERHOFF, 1. .7)%
A W. FRY, yuuije

NOTICE OF APPEAL—1

The said proponents, James H. Turnure and Ellen
40 Turnure, hereby appeal to the Prerogative Court from
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so much of the order made in this Court in the above
cause on the seventeenth day of September, eighteen
hundred and eighty-one, as orders that Augustus A.
Hardenbergh, Esquire, administrator pendente life, do
pay the costs and expenses of the caveators aforesaid
out of the estate of said deceased.

And also from so much of said order as orders that
the said administrator pendente life, do pav out of said
estate the costs and expenses of the Court and Surro-
gate, and of the proponents.

Dated Sept. 21, 1881.

a.l. mcderhott,
Proctorfor Proponents.

1 couceive there is good cause for appeal in the
above stated cause.

allan 1. mcdermott,

Of Counsel ivith Proponents.

PREROGATIVE COURT OF NEW JERSEY.

To the Honorable Theodore Ptunyon, Ordinary of the Pre-
rogative Court:

The humble petition of James H. Turnure and Ellen
Turnure, the appellants in the above stated matter, re-
spectfully shows to your Honor that on or about the
ninth day' of August, A. D. eighteen hundred and
eightv, John L. Turnure and Julia Hard filed in the
office of the Surrogate of Hudson County, a caveat
against admitting to probate any paper purporting to
be the last will and testament of William P. Turnure,
deceased.

That on or about the day of August, A. D]
1881, James H. Turnure and Ellen Turnure presented
a paper to the said Surrogate, purporting to be the last
will and testament of said William P. Turnure, and, as
the executors named therein, asked that the same
might be admitted to probate, and letters testamentary
issued thereon to them, and that such proceedings
were thereupon had in said Orphans’ Court that a de-
cree was entered therein on the tenth day of Septem-

10

20

80
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ber, A. D. 1881, directing the admission of said will to
probate.

That on the seventeenth day of September, A. D.
1881, an order was made by said Orphans’ Court direct-
ing Augustus A. Hardenbergh, administrator pendente
Lite, to pay the costs and expenses of the caveators
aforesaid, and the costs and expenses of the said Court
and Surrogate, and of said proponents, out of the es-
tate of said William P. Turnure, to which decree and
order, recitals, and matters and things therein'con-

stained, on file in the Surrogate’s office of said County

10 of Hudson, your petitioners beg leave to refer, and
that reference for greater certainty may be thereunto
had.

And your petitioners, the said appellants, complain
and allege that the whole and every part of said order
1s erroneous, improper, illegal and unjust; and that
your petitioners are aggrieved thereby.

And-your-‘petitioners humbly appeal from said order
of the said Orphans’ Court, which orders as aforesaid
upon the ground that the caveators aforesaid had not
reasonable cause for contesting the validity of the said

.last will and testament, and that said costs and ex-

20~penses so ordered to be paid out of the estate of said

William P. Turnure, deceased, should be paid by sai 1
caveators.

And your petitioners pray that the said order of said
Orphans’ Court, and every part thereof, may be re-
versed, set aside, and for nothing holder! by tnis Hon-
orable Court.

And that your petitioners may have such relief in the
premises as to this Honorable Court may- seem meet.

allan | . mcdermott,

Proctor, and of Counﬁel with. Appellants.
.m -
Dated December 20, A. D. 1881.

30

ANSWER,

The answer of the above named respondents to the
petition of appeal of the above named appellants.
These respondents not acknowledging all or any of the
matters which in said petition of appeal are contained
to be true, for answer thereon, nevertheless say and

40 admit that a decree or order was, on the seventeenth
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day of September last past made and entered in the
Hudson County Orphans’ Court, in the cause men-
tioned in said petition for the purposes as is therein
stated ; but as to the form and substance thereof, these
respondents pray to refer thereto, when the same shall
be produced. And these respondents are advised and
believe that the said decree or order is agreeable to law,
and pray that the same may be affirmed with costs, to
be adjudged to these respondents.

R. P. WORTENDYKE,
Solicitor, and of Counsel with Respondents* 10

DECREE.

The appeal coming on to be heard in the presence of
Allan L. McDermott, of counsel for the appellants, and
Raymond P. Worteudyke and Joseph D. Bedle, of
counsel for the respondents, at the same time as the
argument on the appeal from the probate of the al-
leged will Of William P. Turnure, deceased, and the
record and proceedings of the Orphans’ Court of the 20
County of Hudson, with all the orders of said Court
for the payment of counsel fees, costs and expenses of
litigation in said Court, being examined and consid-
ered, and it appearing to this Court that the order of
the Orphans’ Court of the County of Hudson, of Sep-
tember seventeenth, eighteen hundred and eighty-
one, and all the preceding orders of said Court, allow-
ing and directing the payment of counsel fees, were
legally and justly made, and such allowances appear-
ing to be just and reasonable and properly payable out
of the estate of William P. Turnure, deceased.

It is on this twentj'-tlhird day of May, A. D. eighteen-30
hundred and eighty-two, by Theodore Runyon, Ordi-
nary and Surrogate-General of the State of New Jer-
sey, ordered, adjudged and decreed, that the said order
of the seventeenth day of September, A. D. eighteen
hundred and eighty-one, together with all the preced-
ing orders of the Orphans’ Court of the County of
Hudson, directing the allowance and payment of coun-
sel fees in this cause be in all things affirmed, and the
amounts thereof allowed and paid, if not already paid,
out of the «gstate of William P. Turnure, deceased,
without costs, to either party on this appeal.

THEODORE RUNYON, 0. 40
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NOTICE OF APPEAL, y

The appellants above named hereby appeal from the
whole and every part of the decree of the Prerogative
Court, in the above stated matter, bearing date the
twenty-third day of May, eighteen hundred and eighty-
two, affirming the prior order of the Orphans Court of
the County of Hudson, in the above matter, made on
the seventeenth day of September, eighteen hundred
and eighty-one, together with all the preceding orders
of the Orphans’ Court of the County of Hudson, di-

10 reeling the allowance and payment of counsel fees in
this cause, out of the estate of William P. Turnure, de-
ceased, to the Court of Errors and Appeals, in the Last
Resort in all Causes.

ALLAN L. McDERMOTT,
Proctor of Appellants.

PETITION OF APPEAL.
20

The humble petition of Ellen Turnure and James H.
Turnure, the appellants in the above stated cause res-
pectfully shows that your petitioners find themselves
aggrieved by a final decree made by Theodore Run-
yon, Ordinary or Surrogate-General and Judge of
the Prerogative Court of New Jersey, on or about the
twenty-third day of Mav, eighteen hundred and eighty-
two, in a proceeding wherein the said Ellen Turnure
and James H. Turnure were appellants, and the said
John L. Turnure and Julia Hard were respondents,
in respect that the said decree ordered and adjudged
30 that the prior order of the Hudson County Orphans
Court, made on the seventeenth day of September,
A. D. ’eighteen hundred and eighty-oiie, together with
all the preceding orders of the Orphans’ Court ol the
County of Hudson, directing the allowance and pay-
ment of counsel fees in this cause be in all things af-
firmed, and the amounts thereof allowed and paid, ]t
not already paid, out of the estate of William P. Tur-

nure, deceased. .
your petitioners appeal from the said decree of
the Ordinary, upon the ground that the same is ine-
quitable and erroneous, and because the said Preroga-
40 tive Court ought to have reversed the said order of the
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Hudson County Orphans’ Court, made on the seven-
teenth day of September, eighteen hundred and eighty-
one, together with all the preceding orders of the said
Orphans’ Court, directing the payment and allowance
of counsel fees in this cause out of the estate of William
P. Turnure, deceased, and decreed and adjudged said
counsel fees, together with all the costs* Ac., to have
been paid by said respondents.

Your petitioners therefore pray that the said decree
of the Ordinary be reversed, set aside and for nothing
holden, and that the Ordinary be directed to do and
perform such things in the premises as to this Honor- 10
able Court may seem equitable and just.

allan 1. McDermott,
Proctor for Appellants.
a.l.mcdermott,

Of Counsel with Appellants.

ANSWER. 20

The answer of the above named respondents to the
petition of appeal of the above named appellants.

These respondents, not acknowledging all or any of
the matters which in the said petition of appeal are con-
tained to be true, for answer thereto nevertheless, say
and admit, that a decree was on or about the twenty-
third day of May, eighteen hundred and eighty-two,
made and entered in the Prerogative Court of New
Jersey, in the cause in said petition mentioned, as is
therein stated, but as to the substance and form 30
thereof, these respondents pray to refer thereto Avhen
the same shall be produced; and these respondents
are advised and believe that the said decree is agree-
able to equity and law, and they pray that the same
may be affirmed with costs to be adjudged to these res-
pondents.

R. P. WORTENDYKE,
Solr. for and oi Counsel with Respondents.
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APPEAL NO. 2.

Supple mental Order — Hudso n Orpha ns’ Court.

It appearing to this Court*that the determination
and order of the Court that there was reasonable
cause for contesting the validity of the will in this mat-
ter, and that the amounts allowed for counsel fees to
the counsel of the caveators, as well as the amounts
allowed h r counsel fees to the counsel of the propo-

mjvypents, should be paid out of the estate of the deceased,

9a

"y

was. not included in the order of the Court of the tenth
day of September, 1881, fixing the amount to be paid
for counsel fees in addition to the amount which had
been previously allowed b}7this order of the Court of
the tenth day of December, A. D. 1880.

It is on this twenty-second day of March, A. D.
1882, as of the tenth day of September, A. D. 1881, ad-
judged that the said caveators had reasonable cause
for contesting the validity of said will, and it is ordered
that the counsel fees heretofore allowed in this matter
be paid out of the estate of William P. Turnure, de-
ceased.

Order actually made on March 22, 1882.

A. Q GARRETSON, P. J

JOHN BRTNKERHOFF, ) ,
A. W. ERY,

NOTICE OF APPEAL.

The said proponents, James H. Turnure, and Ellen

30 Turnure, hereby appeal to the Prerogative Court from

40

so much of the order made in this-Court, in the above
cause, on the twenty-second day of March, 1882, as ad-
judged that the said caveators had reasonable cause
for contesting the validity of said waill.

And also from so much of said order as orders that the
counsel fees heretofore allowed in this matter be paid
out of the estate of William P. Turnure, deceased.

Dated March 27; 1882.

ALLAN L. McDERMOTT,
Proctorfo r Coveatot
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I conceive there is good cause for appealin the above
stated cause.

allan 1. McDermott,
Of Counsel.

PETITION OE APPEAL.

To the Prerogative Court of the Stateof New Jersey : 10

The petition of James H. Turnure, and Ellen Tur-
nure, respectfully shows that on or about the ninth
day of August, A. D. eighteen hundred and eighty,
John L. Turnure and Julia Hard filed in the office of
the Surrogate of Hudson County a caveat against ad-
mitting to probate any paper purporting to be the will
and testament of William P. Turnure, deceased.

That on or about the tenth day of August, A. D.
eighteen hundred and eighty, James H. Turnure and
Ellen Turnure presented a paper to the said Surrogate
purporting to be the last will and testament of said
AViliam P. Turnure, and, as the executors named
therein, asked that the same might be admitted to
probate, and letters testamentary issued thereon to
them and that such proceedings were thereupon had
in such Orphans’ Court that a decree was entered
therein on the tenth day of September, A. D. 1881, di-
recting the admission of said will to probate.

That on tlie tenth day of December, eighteen hun-
dred and ieighty, an order was made by said Court, di-
recting Augustus A. Hardenbergh, the administrator
pendente life, of said deceased, to pay Allan L. McDer-
mott, counsel of said proponents, and to R. P. Worten- 30
dyke, counsel of said caveators, each the sum of five
hundred dollars, out of the assets of said deceased, on
account of counsel fees and services on each side,
which sums the said Court ordered should be subject
to the allowance, disposition and decree of said Court
at the close of the litigation in said Court concerning
the probate of the s.aid will.

That on the tenth day of September, A. D. 1881, a
further order was made by said Court, directing the
said Augustus A. Hardenbergh, administrator as afore-
said, to pay Allan L. McDermott, counsel of said pro
pouents, and R. P. Wortendyke, counsel of said 40
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caveators, the further sumof one thousand dollars each
as counsel fee, and for services on each side.

That on the 22d day of March, A. D. 1882, a further
order was made by said Court as follows : “ It appear-
ing to this Court that the determination and order of
the Court that there was reasonable cause for contest-
ing the validity of the will in this matter, and that the
amounts allowed for counsel fees to the counsel of the
caveators as well as the amounts allowed for counsel
fees to the counsel of the proponents should be pjtfd
out of the-estate of the deceased, was not included in

id the order of the Court of the tenth day of September,
1881, fixing the amount to be paid for counsel fees in
addition to the amount which had previously been al-
lowed by the order of the Court of the tenth day oi
December, A. D. 1880.

It is on this twenty-second day of March, A. D.
1882, as uf the tenth day of September, A. D. 1881,
adjudged that the said caveators had reasonable cause
for contesting the validity ot said will, and it isordered
that tire counsel fees heretofore allowed in this matter
be paid out of the estate of William P. Turnure, de-
ceased.

20 Order actually made, March 22, 1882.

A. Q. GARRETSON, P. J.
JOHN BRINKERHOFF,) BJ |
A W. FRY, : [ . "

To which several orders on file in the Surrogate’s Office,
of said County of Hudson, your petitioners beg leave
to refer, and that reference for greater certainty may
be thereunto had,
And your petitioners, the said appellants, complain
and allege that the whole and every part of said order
30 made on the tweutv-second day of March, A. D, 1882,
as aforesaid, is erroneous, improper, illegal and unjust,
and that your petitioners are aggrieved thereby.
And your petitioners humbly appeal from said order
of the Orphans’ Court, which orders that the couusi 1
fees allowed as aforesaid should be paid out ot the es-
tate of William P. Turnure, deceased, upon the ground
that the caveators aforesaid had not reasonable cause
for contesting the validity of the said last will and tes"
tament, and that said counsel fees so ordered to be
paid out of the estate of said IVIlliam P. Tuinuie,
deceased, should not be paid out of said estate, but
40 should on the contrary be paid by said caveators.
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And your petitioners pray that the said order of said
Orphans’ Court, and every partthereof maybe revised,
set aside, and for-nothing holden by this Honorable
Court. '

And that your petitioners may have such relief in
the premises as to this Honorable Court may seem
meet.

Dated March 28, 1882.

allan 1. mcdermott,

Proctor, and of Counsel with Appellants. 1o

ANSWER.

The answer of John L, Turnure and Julia Hard,
respondents to the petition of appeal of James H.
Turnure and Ellen Turnure.

These respondents not confessing or acknowledging
all or any of the matters and things in said petition of
appeal mentioned to be true, as the same are therein ¢
set forth, and reserving to themselves all benefit and
advantage of exception to the errors, defects and-im-
perfections in said petition contained for answer,
thereunto, say, that they admit the filing of the caveat
as in said petition stated ; also that James H. Turnure
and Ellen Turnure presented a paper purporting to be
the last will and testament of William P. Turnure,
deceased, for probate, as mentioned in said petition,
find that a decree was entered on the tenth day of Sep-
tember, A. D. eighteen hundred and eighty-one, by
the Orphans’ Court, of the Countyof Hudson, admit-
ting said will to probate. 30

he respondents also admit that on the tenth day of
December, A. D. eighteen hundred and eighty, an
order was made by said Orphans Oouit as mentioned
in said petition directing Augustus A. Hardenbergh,ad-
ministrator pendente Hie, to pay to Allan L. McDermott
and R. P. Wortendyke, each the sum of five hundred
dollars, but the respondents say that such order was
based upon the written consent of the counsel of the
proponents and the counsel of the caveators, and filed
with the Surrogate of the County of Hudson as a part
of the proceedings in the matter of probate afotesaid,
find to which reference is made as a part of this

40
answer.
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The respondents also admit that on the tenth day of
September, A. D. eighteen hundred and eighty-one, a
further order was made as mentioned .in said petition.
Reference is made to all of the orders referred to in
said petition and this answer for full particulars
thereof.

The respondents also admit that an order was made
by said Orphans’ Court on the twenty-second day of
March, A. D. eighteen hundred and eighty-two, as
mentioned in said petition, and which order the res-
pondents say was made on the application of the

10 Ohsel of the proponents of the will, and the same was
unnecessary as all the matters therein contained had
been acted upon and concluded by the Court previous
thereto, as will appear by the proceedings ; but the res-
pondents say that the merits of said order and the said
order are agreeable to law, and the said order should
either be affirmed, or if set aside or reversed, that
such reversal should be without prejudice to any of
the proceedings of the Orphans Court aforesaid in-
volved in the saidOrder.

The respondents further answering say, that there
is another order of the Orphans Court of the County
of Hudson, made on the seventeenth day of September
A. D. eighteen hundred and eighty-one, directing the
administrator pendente Hie to pay out of the estate of
tile deceased the costs of the-Orphans Court and Sur-
rogate, and if the proponents, the Court reciting in said
order that it having been so decided that the same
should be paid out of the estate of the deceased, alike
with the counsel fees allowed, to which order refer-
ence is made for the full particulars thereof. An ap-
peal was taken by the proponents to this honorable
Court from said order, and is now pending therein.
No appeal has been taken from the. preceding orders.

30 allowing counsel fees, and the time for any appeal has
already passed. These respondents say that no action
of this honorable Court on this appeal can reach or
should affect the validity of the orders heretofore made
by the Orphans’ Court“ aforesaid on the subject of
counsel fees. The.respondents also say, that the con-
sent hereinbefore referred to, filed as atoiesaid, upon
which the order to pay each side five hundred dollars
collsel fees as aforesaid, to which reference is made
as aforesaid, did not contemplate any appeal from the
ae tio 1 of the Orphans’ Court of the County of Hud-

* son ; that the action of said court was intended to be

40 final. °
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These respondents are advised and believe that the
order appealed from in these proceedings, although
unnecessary as aforesaid, 1s agreeable to law, and they
pray that the same may be affirmed with costs, to be
adjudged to these respondents, or that the Court may
take such other action thereon as will not interfere
with the validity of the orders heretofore made in re-
gard to counsel fees.

E. P. WORTENDYKE,

Proctorfor and of Counselfor Respondents.

DECREE.

This appeal coming on to be heard in the presence
of Allan L- McDermott, of counsel for the appellants,
and Raymond P. Wortendyke and Joseph D. Bedle, of
counsel for respondents :

It, is on this twenty-first day of October, A. D.
eighteen hundred and eighty-two, by Theodore
Runyon, Ordinary and Surrogate-General of the
State of New jersey, ordered, adjudged and de-
creed, ,that the order of the Orphans’ Court of the
County of Hudson, bearing date the twenty-second
dav of March, A. D, eighteen hundred and eiglity-two,
appealed from, be in all things affirmed without costs
on this appeal to either side.

THEODORE RUNYON, 0.

NOTICE OF APPEAL.

The appellants above uamed hereby appeal from the
whole and every part of the decree of the Prerogative
Court, bearing date the twenty-first day of October,
1882, affirming the prior Order of the Hudson Or-
phans’ Court, in the above matter made on the twenty-
second day of March, eighteen hundred and eighty-two,
to the Court of Errors and Appeals in the Last Resort
in All Causes..

Dated November 27, 1882.

allan 1.McDermott,
Proctor of Appellanis.

30

40
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I conceive there is good cause of appeal in the above
stated cause.
allan m McDermott,

Of Counsel with Appellants.

PETITION OF APPEAL.

The humble petition of Ellen Turnure aud James
H. Turnure, the appellants in the above stated cause,
respectfully shows that your petitioners find them-
selves aggrieved by a final decree made by Theodore
Runyon, Ordinary, or Surrogate-General and Judge of
the Prerogative Court of New Jersey, made on or
about the twenty-first day of October, eighteen hun-
dred and' eighty-two, in a proceeding wherein the said
Ellen Turnure aud James H. Turnure were appellants,
and the said John L. Turnure and Julia Hard were re-
spondents, in respect that the said decree ordered and
adjudged that the prior order of the Hudson County
Orphans’ Court, made on the,twenty-fifth day of March,
eighteen hundred and eighty-two, be in all things
affirmed, without cost to either side.

And your petitioners appeal from the said decree of
the Ordinary, upon the ground that the same is inequit-
able arid erroneous, and because the Prerogative Comt
ought to have reversed the order of the said Orphans’
Court, adjudging that the said John L. Turnure and
Julia Hard, caveators in the proceeding before said
Court, had reasonable ground for contesting said will,
and ordering that the counsel fees allowed in the pro-
ceedings before said Court be paid out of the estate
of said William P. Turnure, deceased, and should have
adjudged and decreed that said caveators had not
reasonable ground for contesting said will, anil should
have ordered said counsel fees, with all the costs, &\
to have been paid by said respondents.

Your petitioners therefore pray that the said decree
of the Ordinary be reversed, set aside and for nothing
liolderi, and that the Ordinary be directed to do and
perform such things in the premises as to this Honor-
able Court may seem equitable and just.

allan 1. McDermott,
Proctor of Appellants.
a.l.McDermott,
Of Counsel with Appellants.
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ANSWER.

The answer of the above named respondents to the
petition of appeal of the above named appellants.

These respondents, not acknéwlediug all or any of
the matters which in the said petition of appeal are
Contained to be true, for answer thereto, nevertheless
say and admit that a decree was on or about the
twenty-first day of October, eighteen hundred and
eighty-two, made and entered in the Prerogative Courts
in the cause in said petition mentioned, as is therein
stated, but as to the substance and form thereof, these
respondents pray to refer thereto, when the same shall
be produced, and these respondents are advised and
believe that the said decree is agreeable to law and
equity and they pray that the same may be affirmed,
with costs, to be adjudged to these respondents.

10

R. P. WORTENDYKE,
Solicitor for and of Counsel with the Respondents.

A true copy.

HENRY C. KELSEY,
Clerk.

OPINION.

T he Ordina ry

These are appeals from the decree of the Orphans’
Court of Hudson County, admitting to probate a paper
writing, purporting to be the last will and testament of qrv
William P.Turnure, deceased, late of Jersey City,and an 6
order directing that the costs and expenses of the liti-
gation be paid out of the estate. The will is dated
February 20th, 1873, and was drawn by Peter N. Hors-
ley, a scrivener of that city, at the request of the testa-
tor, and its execution was witnessed by Horsley and
two other persons, William T. Hulse and Charles Olsen.

It gives to the testator’s daughter, Mrs. Julia Hard,
$2,000; to his son, John Lawrence TurnUre, $8,000;
and all the rest of the estate to his widow and his son,
James H. Turnure, in equal shares, and appoints the
residuary legatees executors. The testator died August
2d, 1880. He was then over 83 years of age. The 40



mm Opinion.

caveators are his son John and daughter Mrs. Hard,
and the will is propounded for probate by the execu-
tors. It will be seen that it Was made seven years be-
fore the testator died. Two of the witnesses to it,
Messrs. Horsley and Hulse, were sworn before the
Court below ; the other Olsen, had left the. State, and
therefore could not be produced. The proof is clear that
the will was drawn at the testator’s request and accord-
ingto his directions. He applied to Horsley on the sub-
ject on the morning of the day on which the will bears
date, and requested him to draw it giving him direc-
10 tions as to what it should contain. Horsley made an
appointment with him to come to the office of the lat-
ter in the afternoon of that day, to execute the instru-
ment, and he came accordingly. Horsley had drawn

1t. I s
" Just before it was signed he read it over to him m
the presence of the other witnesses, and the testator
approved of it; said lie was satisfied with it, and that it
was drawn up as he wanted it. He signed it in the
presence of the three witnesses who saw him sign it,
and signed their names as witnesses in liis presence,
and in the presence of each other. And they wit-
20 nessed his execution of the instrument at his request.
The caveators insist, however, that thewill was not duly
published ; that the writing was not declared by the
testator to be his last will and testament in the pre-
sence of the witnesses. But by the attestation clause
the witnesses certifv that ihe writing was signed, pub-
lished and declared by the testator to be Ins last will
and testament in their presence, and that they were
present at the same time, and subscribed their names

as witnesses in his. presence, <,

Neither of them was 1nqu1red of on the tr'al betére
the Orphans’ Court, as to '.whether the testator did or
30 Jid not make, or assent to, adeclaration that the instru-
ment was his last will and testament. Inueed, no ques-
tion Was asked on the subject. “ There must,” says
the Ordinary (Williamson) in Mnndy v. Mundy, J
McCart., 290. “ be some declaration by the test rtor
that it was his will, and a communication by him to the
witnesses that he desires them to attest it as
such. But this need not be done by word ; any act or
sign by which that communication can be made is
euouo'h. The scrivener, in the presence of the testator,
says this is the will of A. B., and lie desires yon to
40 witness it—the testator standing by—is a sufficient
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publication or declaration. The form is immaterial.
But the witnesses must know it is the will of the tes-
tator they are witnessing, and they must witness it at
his request.”

It appears by the evidence that the will was, as before
stated, read over to the testator in the presence of the
witnesses just before it was signed, and he expressed
his approval of it. It purports to be his last will and
testament. In requesting Hulse and Olsen to witness
the execution of it, the paper was spoken of as his will.
Horsley testifies that the testator requested the wit-
nesses Hulse and Olsen to witness his execution of the
paper, and Hulse testifies that Horsley told him in the
presence and hearing of the testator what the paper
was. There is no room for doubt that the testator
spoke of the instrument to the witnesses as his will,
and requested them to witness it as such. Moreover,
as before stated, the will was. read over to him in the
presence of the witnesses immediately before he
signed it. He probably otherwise formally declared
the instrument to be his will. But they knew it
was his will, and lie executed it as such' in their
presence and they witnessed it as his will at his re-
quest. The attestation clause states that the instru-
ment was published and declared by him to be his
last will and testament, in the presence of the three
witnesses.

The effect of this statement is, it may be added, to
throw the burden of proving that such declaration was
not made .on the opponents of the will. Mundy uv.
Mumlv, 2 McCartv, 290 ; Allaire v. Allaire, 8 Vroom,
312 ; Tappen  Davidson, 12 C. E. Gr., 459 ; Wright v.
[Rogers, L. B.,, 1 P. and D., 678. They have not
shown that the certificate of attestation is untrue. It
must be held that the testator duly declared the in-
strument to be his last will und testament. The will is
proved to have, been .executed with all the due legal
formalities.

It is further insisted oh the part of ,the caveators,
that the testator, at the time of making the will, was
not possessed of testamentary capacity, and that if he
was the will was the result of undue influence of his
wife over him in her own favor and against the caveat-
ors. As to his capacity, it appears clearly, not only
from the testimony of the two of the testamentary
witnesses who were examined, but otherwise, that he
was entirely competent to make a testamentary dispo-
sition of his estate. 40

10

30
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He had, previously to the day on which the will was
drawn, spoken to the scrivener about drawing his will,
and on that day he gave him all the particulars of the
disposition he desired to make of his property, and it
appears from the testimony of the scrivener that the
very language of the will was the testator’s. It may be
remarked that he was not accompanied by any one
when he went to Horsley’s office. The scrivener knew
the testator well, and he speaks in positive language
of his .entire conviction that the testator was possessed
of full testamentary capacity.

Hulse was not previously acquainted with him, but
he conversed with him on the occasion, and had an
opportunity of judging of his competency.

Both are very intelligent witnesses.

The other testimony in the cause shows that at that
time the testator was in the full possession of his men-
tal faculties ; that he was able, wisely, to conduct busi-
ness transactions involving very large sums ol money,
and, indeed, there is no evidence of any importance or
value against his testamentary capacity. As before
stated, the will was made seven years before he died.

~~ Nor 1s there any proof of undue influence. His wife
appears to have been very kind and affectionate
t »wards him, and to have been extremely attentive to
his wants and comfort to the very last.

In the will he remembers all his children. His es-
tate is all personal. To his daughter he gives but
$2,000, indeed, and to his son John but $8,000, while
lie divides all the residue of his estate equally be-
tween his other son James and the widow. VVhat the
amount of the residue will be does not appear clearly,,
but out of the estate is (it is said) to be paid to the
testator’s children a considerable sum of money for
orj their legacies, under the will of his second wife. The

widow was his third wife. That he lutd reasons for

the difference which he made in the bequests to his
children is evident from the testimony, but if he was pos-
sessed of testamentary capacity, and was free to do as
he would in the testamentary disposition of his estate,
it is not necessary to inquire for his reasons. The law
guaranteed to him the right to muke disposition of his
property according to his own pleasure. I have not
deemed it necessary to discuss the evidence, either oil
the subject of capacit}' or undue influence. There is no
evidence on either head, except what is produced by
40 the caveators. The burden of proof is on them. Ca-
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pacity in a man theretofore sane will be presumed until
the contrary is made to appear and undue iufluence is
to be established by proof. As has been said, it
is by no means enough to establish undue influence, to
show interest and opportunity.

The decree admitting the will to probate will be
affirmed, as also will the order for the payment of the
costs and expenses of the litigation in the Orphans’
Court, out of the estate, but no costs of the appeal
will be awarded to either side.
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