- STATE OF NEW JERSEY
DEPARTMENT OF. .ALCOHOLIC BEVERAGP CONTROL:
1060 Broad Street : Newark ‘N. J.

BULLETIN 520 R - JULY 20 1942,

NEW LEGISLATION - SENATE, NO. 296.

‘Sendate Blll No. 296 was approved by Acting Govérnor Scott
on June 25, 1942, and thereupon became Chapter 264 of the Laws
It was effectlve 1mmed1ately : ‘

of 1942,

It reads as follows.

"AN ACT concerning alcohollc beverages, and supple—
- menting. chapter one of Tltle 338 of Lhe Rev1sed
- Btatutes. _

"BE IT ENACTED by the Senate and Cenoral Assembly'
of the State of New Jersey: . _ : .

"l. There shall be no discrimination in the, oale

'*{of alcoholic liquors by distillers,. importers,.and

: .rectlflers of nationally advertised brands of alco~_‘
“holic liquors to duly llcensed wholesalers of. alco-
““noljc llquors 1n thls State

“wg,  In the event any Glotlllpf, 1mporter, or .
rectifier shall refuse to sell to any individual
wholesaler any amount. of alcoholic liquor. or comply

~ 7 with the provisions of this act, then the wholesaler

"shall petition the Comml951oner of Alcoholic
.Beverage Control setting forth the facts and demanding
“a hearlng ‘thereon to determlne whetﬂer such refusal
“to sell is arbltrnry or not. -

o n3, o If the Commissioner of Alcoholic Beverlge-
~Control is satisfied with the ability of the whole-
“saler to pay for such merchandise ag ordered, he

~ “shall order the dlotlllor, importer, or rectifier to

complete said sale of alcoholic liquor to the

" wholesaler.’

"4, . In the event the distiller, importer, or
rectifier refuses to complete, the sale or comply with
" the terms of the order of the commissioner, the '
commissioner shall issue an order to every licensed
. wholesaler prohibiting the purchase by.such whole-
'saler of any alcoholic: llquor nroduct of the said
distiller, 1mporter or rectifier directly or in-
dircctly until there is strict compliance by the
»fdlstlller, 1mpoxtri, or rectifier with the order of.
the Lomm1351oner oi Alcohullc Beverdgc Control

- "5.' The State Comm1Sbloner of- Alcohollc Beverage
. Control. shall adopt and promulgate such rules and
‘regulations as may be necessary to carry out and in-
'surc compllence w1th the provisions of this act.,
:f]‘“G, 'Thlsiect shall teke.effect meedlately.""'

D

MNew Jersey State Library
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o. APPELLATE DECISIONS —*DERRICO v. HONTCLAIR.. .

GIRO DERRICO,.:trading as ) .
RECREATION TAVERN, )

Appellant,. S R R

: 4 ) O APPEAL A

‘;Q+VSﬁﬂﬁ,;ﬁéﬁ;ﬁ o ) CONCLUSION ANDAQRDER

BOARD OF COMGIISSTONERS OF'THB L
‘TOWN OF MONTCLAIR, )

Respondent )

tem e e T e e 2 e e 4..-_,'...».'...‘_.« _.‘

McCarter; English & Egnef, quo,, byﬂéeneld'MZZF:;Mciéﬁghlin, ESQ.,
‘Attorneys for Appellant
Nathan ‘Le.:Jacobs, Esq.,. Attorney Ior Respondent

BY TdE COMMISSIONFR‘

Appelldnt Glro DerlCO, has 1eld a glenary retq1l consump-
tion: llcenbe for -a tavern at .59. Bay Street . in. Vontclalr for 1940-41
(and prior licensing- years) Toward the close of “that year appel-
lant filed applications Wlth respondent the Board of Commissioners
.of the Town of ilontclair, for transfer of his license to 1 Grant
Street and also for renewal of the 1lccnse‘ -as.-~thus transferred, for
the ensulng 1941 42 llcenSLng year.oxp T TR TR

g Upon rcspondent' denlal of boch dpplloatlons,-appellant
flled the 1nstant appeal to thls Department -See K.S5. 38:1-28, 26.

P As Justlflcatlon for 1tg actlon, reSp ndcnt contends, inter
alia, that the proposed site: where appellant-wishes to operate nis
tavern is in a congested and predominantly re31dent1al neighborhood ..
and that various .residents:.of this: neighborhood are.-in active pro-
test against the propgsed change, In TESPOnse, : appellant contends
that both the -old and -the -proposed .leocations.are actually in the
samé neighborhood; . _that the nelghborhooa s bu51ness ‘throughout;
and that, ‘hence, despite the objectors, no. sound reason exists for
denying the .change in location. See Conn v..Kearny, ‘Bulletin 175
Item 1.

. Thc actual fects are tnat apoollant's old 81te at 59 Bay
Street is- Just off the intersection . of: that street and Glenridge
Avenue- - .4.business intersection which has-been: descrlbed as the
local- "four.corners" for the general: nelghborhood The proposed
site where appellant. W1shes to.operate.is some: two hundred feet to
the north qt tho 1ntersect1on of Bay and Grant Streets.

- Fron tne ev1donce qt the ‘he arlng and the report of the
Hedrcr Who {on. stlpulation of - counsel) peroonully viewed the loca-
tions in question, I find that such locations stand on a substan-
tially different footing;. that the business aspect.of the neighbor-
hood golng north. from: the "four corners" almost, completely disappears;
that. nencc, ‘although. the- proposed . site is. only some. two hundred feet
away, it :ds located in a neighborhood whlch is. predomlnantly resi-
dential in character and which reaches down to the sald "four corners.!
I further hote the convincing testimony .of a. principal of a nearby
‘school that Grant Street - at the head of which appellant-proposes
to locate his tavern - is one of. the three most "desirable" residen-
tial streets in this congested and rather poor neighborhood. »
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"In view of such facte, I cannot say that respondent faced -
with protests from various of the redidents, has abused its. dlscren'
tion in refusing appellant the requested change in location. See
Sun Valley Tavern, Inc. v. Bogota, Bulletln 487, Item 2.

lioreover, respondent, in further Justlflcwtlon for “its ac-
tion, points out that appellant was convicted in criminal court in
this State in 1928 for maintaining a, lottery, was fined $250.00
and placed on probation for three years; that, despite such convie-
tion, he fdlsely swore in all his respective appllcatlons for his
1940 41 and prlor ‘licenses that he had never been convicted of any
crime; that, in March 1941, the Acting State Commissioner, in a
dlsc1pl1narj proceeding agalnst appellant, found him guilty of such
false swearing and” suspended appellant's llcense ior flve days. See
Re Derrlcol Bulletin 453 Iten 4. R R S

, Although appellant revealed his crlmlnal conv1ct10n in. thc
applications in question, this came after he had already been
‘brought up and suspended in the said a1501pllndry proceedlngo.

Clearly, a licen51ng authorlty, when lenrnlng that a llcensee
has falsely concealed his criminal record in:past’ cppllCdthnb, may
if it sees fit, properly refuse thereafter to deal with or issue
any further llC ense to him. Any contrary rullng woula glgnally _
tend to. deftat sound liquor control .

The fact that this Department brought dlSClpllnary nroceed—
ings against appellant and imposed a suspension upon his then
existing license in no way ousted respondent of its jurisdiction, -
as the local licensing authority, to determine whether, in view of
appellant's past falsifications, any additional license.should be
issued to him in Montclair. -Kaplan v. Newark, Bulletin 269, Item
6; Orsi v. Newark, Bulletin 352, Item 2; Orsi v. Burnett et al.,
Bulletin 359, Item 13. Cf. Re DiOrio, Bulletin 509, Item 8. Nor
is respondent precluded by the fact that the suspension was not
more severe than five days from viewing the matter in a stricter.
light., What may have struck the Acting State Commissioner ag miti-
gating circumstances, warranting leniency in his opinion, is not
binding upon respondent. Indeed, coming down to bedrock, there is-
virtually no excuse for an applicant in falsely answering "No" to
the plain, homely and matter-of-fact question in. the. application,
"Have yoU.....ever been convicted of a crime?" See Lynch v. Pater-
son, Bulletin lO? Ittm 1; Bradford v, PaulsboroL Bulletln 392,
Item 11, o . .

Appellant contends that the members of respondent knew that
he had concealed his criminal record when granting his last appli-
cation for license; that, therefore, they must be viewed as having
condoned that. falelfleatlon and cannot now resurrect it as ground
for denying any further lice ensé to him. See Zicherman v. Newark,
Bulletin 227, Item 7; Sudol v. Wallington, Bulletin 276, Item 7;
Cicalese v. Newnrk, Bulletln 280, Item. 9 Holzberg V. Orangeg Bul-~
letin 384, Item 4 _

Whatever might otherwise be the validity of;such an argument,
I do not find sufficient evidence in the record that the members of
respondent were, when 'granting appellantts last application for
lic ense, actually aware that he had been concealing his. criminal
record., The most that is shown is that in 1937 two of the five mem-
bers may have been informed that appellant had such a record. There
is nothing definitive to. show that these two were further aware that
appellant had been concealing his conviction; and nothing whatso-
ever to show that the other three members were aware eilther of the
~concealment or even the conviction itself.
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It is unnecessary to consider the additional grounds ad-
vanced by respondent in support of 1ts denlal of the appllcatlons
in queotlon._z,;n 5 o , . | o f

. In v1pw of the forogoxng, reapond@ﬂt' éctioﬁNisNaﬁfiﬁmadﬁ:

Accordlngly, it 10, on this 50th day of Junb, 1942

e “ORDERED, that thls appual be ana the same 1s hereby dls~<3*
misgsed, oo i ‘ _ F S

* ALEREDVE-~DRISGOLL,%z,f{i,';;J*--r
CommiSSioner,, T

S. DISCIPLINARY PROCEEDINGS - HINDLRING AND DELAYING INVESTIGATION
IN VIOLATION OF R, 8, 3%5:1-35 - SALE OF ALCOHOLIC BEVERAGES
+:DURING ~PROHIBTITED. HOURS ~ FAILURE TO- CLOSE PORTION OF LICENSED
PREMISES, CONTAINING BAR~AND PERMITTING PERSONS ‘TO- REMAIN THEREIN |
DURING: PROHIBITED ‘HOURS, IN VIOLATION OF LOCAL:‘ORDINANCE < - =7
25 DAYS’ SUSPENSION LESu 5 FOR GUILTY PLEA.' .

In the Matter of DlSClpllnary
Proceedlngs agalnst ,
LOYAL ORDER OF MOOuE #?17

6 Lilly Strect,
Lamberuv1lle, JagA L

CONCLUSIONS
o AND ORDER

HoIldenr. of Pl@nary Retall Consump-,

tion License C- 83, -issued by the-
State Comm1351oner of’ Alcohollc

Bﬁvcrage Control ,

: ThOMdS J McGulre, oecretary, Loyal Order of Moose- #217 A
G. Georgﬂ Addonlzlo, Esq., Attorney for Department of Alcohollc *;»*
P N K BeVLrage Cuntrol ,

BY- THE COMMISSION&R

Defendant~llcensee has ple%ded gullty to charges Whlch may _
be summarlzed as follow , . : .

(i); On or about March 8 1942, it hlnaered and delayed
1nvest1gatlun cf 1ts llcenaed premlses in v1olatlon

. (z)ffOn Sunday, Warch 8, 194?, it sold ‘alcoholic |
- . beverages during prOhlbltbd hours, iri violation of
;;tna local urdlnance adupted January 13, 1942. '

o (S)Pblt f“lled to close “that part of “the llcensed SR

' ”"'premlses ¢ontaining the bar and permitted persons -
to remain therein during prohibited hours in
rv1olatlon of the aforesalu ordlnance..«' :

o The record in thls case'alscloscs that on, Sunday, March 8,
1842, irivestigators of this Department sought admittance to the )
Llicensed premises. : Upon being refused permission; these investi-~ .
gators disclosed their identity and stated that they desired to
inspect the premises in question. Notwithstanding~this{disclpsure
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of their identity, one Oscar Sands, subsequently identified as
licensee!'s steward, refused to permit them to enter and .
attempted by force to close the door, thereby catching the leg
of one of the agents. In a statement subsequently signed by
Sands, he admitted that after the agents had disclosed their
identity he knew they were investigators attached to the Depart-
ment of Alcoholic Beverage Control. His excuse for not
adnitting them was that he was following instructions "not to. ]
admit anyone who did not possess a pald-up card;" Sands;further
admitted that the barroom was open and that he had sold one-
highball to a person named "Hap", in violation of the local
ordinance. o :

The violation, in two ins tanccg, of the local ordinance by

a club licensee is in itself sufficiliently serious to warrant a
substantial penalty. Even more. serious, however, was the re- S
fusal on the part of the licensee's steward to admit the agents
of this Department after "they had disclosed their identity. The
rowdyism and  strong arm methods herein used in barring entry to.
the Departmentts agents are reminiscent of the Prohibition Era.
It is entirely possible that the agent whose leg was trapped
-might have been seriously injured as a result of Sands! effort
to bar the entry of the agents. The licensee is responsible for
the acts of its employees. Sound law enforcement requires that
licensees cooperate with, rather than hinder, the activities of
the control agents. Where this cooperation is lacking substan-
tially increased penalties may be expected.

Oon charge (1) the license will be suspended for fifteen
days. ' . o ‘ L T

As to charges (2) and (&) the license will be suspended
for a period of five days on cach charge. This makes a total
suspension of twenty-five days, less a remission of five for the
gullty plea. : A

Although this proceeding was instituted during the
licensing term which expires at midnight tonight, it does not -
abate but remains fully effective against the renewal license for
the fiscal year 1942-43. State Regulations No. 15.

Accordingly, it'is, on this 30th day of Jﬁﬁé, 1942,

ORDERED, that Plenary Retail Consumption License C-83 for
the fiscal year 1942-43, heretofore igsued to Loyal Order of
Moose #217 by the State Commissioner of Alcoholic Beverage
Control for premises at 6 Lilly Street,: Lamoertv1lle, be and the
same is hereby suspended for a period of twenty (20) days,
commencing at 2:00 A.M. July 6, 1912, and conclualn; at 2 00 A.M.
July 26, 1942,

ALFRED E. DRISCOLL,
. Commissioner.
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4. APPELLATE DECISIONS - TAYLOR v. SOUTH RIVER AND DUTTKIN.

GEORGE B. TAYLOR, ~ ~ . - . ") -
” Appe1lant3,fa) . e
o L CONCLUSIONS A“D ORDER
BOROUGH COUNCIL OF THE ‘BORQUGH ) :
OF SOUTH RIVER and ALEX DUTTKIN, -~ -
trading as DUTTKIN'S BOWLING R
CENTER, »)‘

Respondents. -

e eme wm ame e et e e e em mw pee e sew wwe pae e

George S. Applegate, Jr., Bsq., Attorney for Appellant.
George L. Burton, Esq., Attorney for Respondent Borough Council of
the Borough of South River.
Morris Spritzer, Esq., Attorney for Respondent Alex Duttkin,: t/a
- Duttkin?'s Bowllﬂﬂ Center.

BY THE COMMISSIONER:

This appmal is from the acticn of the respondent Borough
Council in issuing, last January, a plenary retail consumption 1li-
cense to respondent Duttkin for 1941-2 for "Duttkin's Bowling
Center" at 165 Whitehead Avenue in the Borough of South River.

Appellant is a clergyman and resident in the Borough, and
was one of a number of objectors who lodged protest below against
the granting of this license.

The chief 1ssue in thg casc:arises from the fact that, in
May 1941, some months before granting of the license in question,
the Borough Council, by a vote of 4-2, had outright denied Duttkin's
application for tzanofer of a then eYLSthg consumption license. to
these same premi es un the ground (inter alia) that sufficient
liguor places already exist along Whitehead Avenue in this v1c1ﬂ1ty.
On Duttkin's appeal to this Department, the Councilfs action was,
in July 1941, expressly affirmed on the basis of the above stated
ground. Sbb DuLtkln v. South River, Bulletin 470, Ttem 8." S

: When Dutt cin fllod hlg prﬁeent applloatlan for dlrect
1ssuance uf a license to him for these premises, the members. of the
Borough Council were the game ag those who had acted upon his
previous dppllCdt;Qn Hnwever, three of the councilmen who had
vcted "No" in that prior instance changed to "Yes" in the present .

case, thus resultlng in a vote m* &-1 in Duttkln' favur.

It is axiomatic that, undar the Alcanollc Bever ge Law,

the question of issuance (or trunofnr) of a municipal llquor li-
cense is entrusted, in the first instance, to the sound and bona
fide discretlon of the local issuing authority. In discharge of
that functian, the local issuing authority, when acting upon an
application, is not bound by any doctrine of res judicata to reach
the same decision as upon sume previous application involving the
saine appllcant and »remises. To the contrary, each individual

application is necessarily to be considered on its own full merits.
CI. Lavelle v, Way, Bulletin 140, Item 1; Bradford v. Paulsboro,
Bulletin 410, Item 3. The ov1dent and salutary nurpose of such a
doctrine is to enable the municipality to benefit by 1ts own sound
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experience and to avold repetltion of what 1t honestly belleves to
have ‘been a past mistake, .’ : : g e

However, while giving full recognition to thlS doetrine,
proper liquor control clearly dictates that an issuing authority’ ‘
may not be permitted to "back and fill" in the applications be- .

fore it without sound reason therefor. Where, as. here, it has-wﬁf*’“

squarely reversed its position, the burden is upon 1t to con- ‘
vincingly explain such reversal, VanKesteren et al. v. Camp,
Bulletin 296, Item 7; Merkowsky et al, v, Bayonne et al., Bulletln
386, Item 4, Cf., Northend d_Tavern, Inc, V, Northvalp, Bulletin L
495 Item b,

Hence, in the present case, were there actual change in- ,
the facts or in the membership of the Borough Council; the re-zfj“"
versal might well be accounted for. Sece Northend TavernL,Inc. Va -
Northvale, supra. However, therec is neither claim nor showing ofj'
such change in facts or membership. The only claim advanced for
the change in vote of the three councilmen who had previously DR
voted agalnst Duttkin's application is that they did not. under~ RO
stand or give full weight to the fact that the license Wwas. to be B
for a "high-class bowling center'" and not the usual tavern, that,”

on full reflection, they therefore believed they did an 1n3ustlde7u :

in the past case; that, so far as Whitehead Avenue is concerned; -
thelr real position is against having any addltlonal taveyn-type o
of establishment there. -

S I cannot accept this claim as convincing in view of the
vigorous and determined stand which these same couneilmen appar-
ently took at the last appeal where all the faets were fully and’
bitterly threshed out. Moreover, from the various liquor places
along Whitehead Avenue in this viecinity, it would appear that, of"
the two decisions reached by the Council, the first was the more
reasonable and compatible with liquor control : '

Hence, I must hold the 501ough Council to 1ts former -
determlnatlon. See Merkowsky et al, v. Bayonne et al., oupra.

Although appellant clulms that there is actual publlc
need for a liquor license at his buwllng allcys, such issue has
already been determined against him in the prlar appeal See -
Duttkin v, South River, supra. -

Accordingly, it is, on this 30th day of June, 1942,

ORDERED that the action of the Borough Coun01l, in-
issuing the license in question, be and the same is hereby re- ~
versed and that such llcenge be set aside and voided.

ALFRED E., DRISCOLL,
Conrissioner.
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5 RECAPITULATION OF ACTIVITY FOR PERIOD FROM JANUARY 1, 1942 THROUGH JUNE 30, 1942

To: Alfred E. Driscoll, Commissioner -

“ MAR

- APR.

 FEB.

ARRESTS - JAN. MAY  JUNE
Licensees and employees 0 55 5 3
Bootleggers 16 k1 12 21 13 7
Personating an A.B.C. offlcer 0 0 L 0 e 0.
Total number of persons - _ - . : o

arrested © 16 26 .. 18. 26 % - 11

SEIZURES:

Stills. , )
"1 %o 50 gal. daily bdpaClty 3 3 1 o 5 1
50 gal. and more daily capacity 4 0 - 3 1 i e
Total. number of stills seized 7 3 4 1L 6 1
Magsh - gallons ‘ " 1,325 ¢ l ]OO 750 710 0

Motor vehicles -~ Trucks 0 0 1 1 0
Passenger cars 2 0 O 2 0 '3
Total number of motor vehicles ' ' S

. seized 2 0 0 £3 1 3
Beverage alcohol - gallons 775 89 1756 13547 O 0
Brewed malt alcohglic beverages , ' ,

(Beer, ale, etc.) ~ gallons 275 3048  27.03 2030 63.10 @ 516
Wine - gallons 15450  330.33  156.50 1,064.07 265.75. 085
Distilled alcoholic beverages

(Whiskey, brandy, ete. ) - , .

gallons 708 0 4150 0 o1’ 0

RETAIL LICENSEES: : I

Number of premises in which were found S o
Illicit (bootleg) liguor 5 8 6 3 3 6
Gambling devices 6 2 1 3 2 1
Prohibited signs 3 2 3 3 0 0
Unqualified employees 91 9% 79 102 50 29
"Fronta® (concealed ownership) 4 2 6 8 3 6
Improper beer tap markers . R 0 5 1 1 0.
Stock disposal permits :

necessary S 11 5 5 7 1 0

Other types of violations - 6 3 10 11 7 4 -

Total number of premises where . ; o '

violations were found 123 114 109 136 - 62 106
Total number of premises ‘

inspected 1,716 1,659 ;722 1,863 1,357 1,865
Total number of unqualified

employees found 124 122 103 127 - 66 ..123
Total number of bottles S I

gauged . 14,549 14,874 14,070 © 15,12 11,13 14,318

STATE LICENSEES:

Premises inspected 58 30 50 62 27 27

License applicationg Lo
investigated 9 13 13 10 36 599

COMPLAINTS ; .

Investigated, reviewed and -

closed 190 139 243 339 3214 360
Investigation assigned,
not yet completed e — — —— = A59

3,885
2

TOTAL
<2
90

Y

© 7113

13
9
22
7

9

249.78

150.82
1,972

4933

3
n
505

29

29

gl
650
10,182

665

7.84;166

25/,
680

1,585
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LABORATORY: -~ -~ -~ -~ JAW . FEB. - MAR. APR. LAY JONE TOTAL
Analyscs made 153 149 143 134 140 . 116 835
"Shake-up" cases (aleohol, ; o ‘

water and artificial .

coloring) = | 30 12 B 015 20 17 112
Liguor found to be nof . ,

genuine as labeled . - 32 14 23 4 11 4 88

IDENTIFICATION BURKEAU:

Criminal fingerprint identi- .
_ Tications made . 24, 20 23 36 36 17 156
Persons fingerprinted for e »
non-criminal purposes 58 -85 116 - 107 137 420 1923
Identification contacts with .
other enforcement agencies - = 204 - L9 T2 11, 138 259 846
iotor vehicle identifications s 3 ' :
via N.J. Statc Police Teletype 63 7 A1, 3 11 11 109

DISCIPLINARY PROCEEDIKGS:

Cages transmitted to SR ' - S :
municipalities . 48 7 36 22 25 35 22 - 191
Cages instituted at Dcp&rtment 1 - 18 22 - 45 - 36 23 158
Cancel]atlon procooaln s - ., 0 07 0 0 o -0

HEARINGS F"LD ﬁT DEP R ENT s o :

" Appeals . 3 '3 6 - 6 7 32
Disciplinary proceedlnmu 24, 20 A 24 40 37 169
Eligibility . 10 6 11 S16 - 1z 8 . 63
Seizures . ' 19 8 .. 5 2 -8 7 49
Application for spscial permlt 1 0 0 0 0 0. 1
Petition to modify penllty 0 0. 0 - 0 0 0 0
Noige complaint o 0 0 0 0 0 0
Objections to ibsu&ncc oi '
license 0. 0 0 -0 0. 0.

Tax revocations : 1 11 16 .3 10 3 L4
Application.for club 1lcense Q- o 0 0. o 1

Total number of hearings held 58 48 62. 51 77 63 359

PERVITS ISSUED: - - : . .

Unqualified employees - 354 508 . 560 L6 . 456 L5 2,791
Solicitors 8 71 92 S . 92 49 480
Social affairs 156 202 120 213 192 205 084
Home manufacture of wine 296 5. . .3 5 - 1 1 357

Disposzl of alcoholic _ O o : :
beverages - ’ 66 70 -69 60 66 L7 378

Extension of pcrmlt ' o 0 0 . 0 ...0 1

Miscellaneoug permits. 65 152 449 . 161 148 168 943
Total number of permits issued l 015 1 »054- 1,093 908 955 9z3 6,033

Respectfully submitted, .

Sydney B. “"hite,

Chief Inspcctor.
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' 6. APPELLATE DbCISION& - MLISLFR v. INDEPENDENCE TOWNSHIP

FREDERICK 1 MEISLER, )
Appellant, )
| | 0N APPEAL - :
-VS= L ) ”ONCLUSIONS AND - ORDER
TOWNSHIP COMMITTEE OF INDEPENDENCE )
TOWNSHIP
Case No. 2. - B Respondent.

e e ews e e e eeet e wme e wm  wa s mme me e

Lloyd L. Schroeder, Esq. and George H. Rlchenaker, Esq.,;lnj7'»"”
Attorn@ys for Appellant o

BY THE COMMISSIONLR.

Appellant appeals from responqent's action;, taken onicosiiil
September 10, 1941, whereby he was denied a plenary retail con- -
sumption llcense for a bulldlng located on the northerly side of""
Route 6 in the Townshlp of Independence. " The casc has been ‘sub- "
mitted to me upon a stipulation of facts entered into between’
appellant and Harvey Bartow, Clerk of Independence Townshlp, and .
upon a brief submitted by.attorneys lOT _appellant. - - ‘i

Tne bullalng 1n qubstlon is Owmned by Anna ¢ Melslcr, =
Wlfe of appellant Tnese uremlscs nac b un used as a tavern con—'

other than a tdvern or rbatuurant buglness. ‘on June 19, 1941 Roy
K. Goldecker, who then held a plenary retail consumptlon llcense
for said premises, moved therefrom without notifying the owder or’
appellant.or, apparently, his crbultoru. The Goldecker llcense
explred on June 30, 1941 and he’ has not renewed his licensé faor'
the present flSCul year. -On July 19, 1941 Froderlcx MClblor duly
applied to respondent for a plenary fotall ‘consumption license for
his wife's premises and, on AugusU 2, 1941, that uppllcatlon was
denied solely becauge of the prov181ons of a Township. ordlnq“ce
'adOfteQ October 4, 1940 -

- Anpellunt hereln, by hls ttorney, ‘Mz, . Rlchennkel,h'” o
thereupon duly appealed to this Department from the. action taken
by rcspondent on August 2, 1941, but that case, which is. d951g—“
nated in our records as Meisler v. Independence, Casg No.'l, Was -
'dlpcontlnued by conSent of sald attorney on Sepcembcr 4, 1941

=

On ueptember G, 1941 aprlluﬂt fllbu 2 new ppllcatlon
for a plenary retail consumptlon license for said premises and at
a meeting of the Township Committee, held on the same day, he
arpeared with:-hlis-attorney and :requested the members of the Town-
ship Committee to;amendxthe_ordinance in question so that they
could grant a license:for the Meisler property. On September 10,
1941 the application and request were denled for the following
- stated reason:

"A motion was made by Schenck that the liguor ordinance
be left as it is at preseant and that the application of
Frederick Meisler be denied. Seconded by Merrell.

Yea - Merrell and Schenck

No - Sutton."
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Section: L of: the:- ordlnance adopted by respondent on October :
4 1940 provides' - . :

"l6v The number of plenary retail consumptlon .
llcenses outstanding in the Townshlp of Independence
“at any one time'shall not exceed six, provided that™
this’ shall not prévent the renewal of such licenses:: s
outbtandlng upon the adoption of this ordinance or the R
o transfer of such llcenses and the renewal of llcenscs 'jw““‘“‘
qso transferred n B

It hag bcen flpulated that at the tine the ordlnance was -
adopted, nine plenary retail consumption licenses were out~ *° -
standing in the Township and that, on August 2, 1941, eight
plenary fetall congunptlon licenses were then outstanding, = °

The:ordlnance in question prohibits the existence of more
than six plenary retail consumption licenses, and there are, at
present, -eight such licenses in existence. These eight remain in -
exlstence because they come within the proviso that the ordinance
shall not.:prevent the renewal of such licenses outstanding upon
the adoption of: the ordinance., Now, it 1s clear that appellant
did not hold a license at the time the ordinance was adopted., The
question remalns whether either of appellantt!s applications can be
considered: to. be'an application  for renewal of the Goldecker
license Wthh was outstdndlng when the ordinance was adopted

Because’delsler was not the holder of the license on the
last day. of ‘the previous license term, neilther appllcatloﬂ can be
considered an application for a renewal within the meanlng of
P. L., 1939, c. 28L, as construcd by Commissioner Burnett in-
Bulletin 344, Item 10. But, aside from the provisiong of
P. L. 1939, c, 28l, which may be invalid because of defective
language, such an. agpllcatlon has never been considered an ap-
plication for renewal. In the case of Beringer v. Camden and
Mazer, Bulletin 144, ‘Ttem 5 (de01ded October 22, 1936), the facts '
were-very - similar to the facts in the present case. In that case
one €lark- held a license which expired June 30, 1936, On July 22,.
1936 Fannie Mazer applied for a license for thc same premises and
the issuance of & license to her was revcr°ed‘on appeal. In that
case. it was sdids

"The application of Pannie Mazer was for a new license ahnd
not for a renewal or a transfer. The cases cited. by her
counsel were decided under an early statute which
distinguished between new and old places of busincss.
Lockwoud v, Boonton, 88 N.J.L. 56L (Sup. Ct. 1916), " Thire
is no basis, however, for making such a distinction under
the present Alcoholic Beverage Control Act. Sce In Re
N. J. Licensed Beverage Ass'n., Bulletin 141, Iten 2,
Ra]ca 'l Bellev1ll‘, Bulletln 101, Item 1." .

I conclude that nelthcr of appellant's appllcatlons is :
withln the proviso of the ordinance, and, hence, respondent could
not have lawfully granted a licens to dnpollant. An ordinance, -
until repealed or set aside, is binding upon the respondent - '
?gglglpallty. Bachmun v, Phillipsburg, 68 N.J.L. 552 (Sup. ct,

2 .

Appellant argueq, further, that T uhOulQ set aSlde or I
modlfy the ordinance under the powers granted in R. S. 33:1-38 and
R. S, 33:1-41, In Phillipsburg v, Burnett, 125 N.J.L. I57 (Sup,
Ct, 1940), the Supreme Court expressed some doubt that a state
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admlantratlve officer may flatly repeal a municipal ordinance..
solemnly passed in accordance with statutory authority. Inm a- .. .
proper case, I would not hesitate to exercise the power apparently
conferred by R..S. 33:1-41 so that the Supreme Court might def-
initely decide that question. However, in the present case. T do w
not find that the ordinance is unreasonable in itself or as applled
to appellant. There is nothing in the record.to show that the.
limitation fixing an ultimate limit of six such licenses in .the. . . .
Township is unreasonable in itself. . As to appellant, the most that
he has shown is that he, or, more strictly speaking, his wife, is
inconvenienced because a license cannot be obtained for the prem-
ises in question. - However, A4S was Sdld in Spe21o V. Jamesburg,-:
Bulletin 492, Item 10: e e

"Moreover,]the7factqthe£7a particuléi;gfoperty,hasgbeen}fa-iﬁ;ﬁl;l

operated as a tavern for a long period of time neither
entitles it to a prefexentlul position over other. prop- o
erties.in the community nor is a Jufflclent reason for .
excepting it from the operatlon of a reasonable gollcy

of", llmltatlon. A license ‘is.a personal pr1v1lege,_;~. N
exer01sable only -by the licensee. No place, is entltled -
to @ llcense more than another.ﬁ Re Koneskv, Bulletln pl?
‘Item 7. - TR RS

"Wnlle I am sympathetlc W1tn apoeLlant's plee thau he Wlll
suffer. flnanc1ally if not .given a liquor.license, the. -
test in the issuance of licenses is not the deprivation
of an individual but rather the welfare -of the communlty
at large. : Where private and public. interests conflict,.
the latter must necessarily prevail. . Fine v. Ellzabebh
Bulletin 546 Item 18, DeVlvo Ve h¢gnlunds, Bulletla 4?7
Item 5.1 . . R

In the present case requndent denlea both appllcatlons andf;fw

refused to ‘amend’ the. ordlnance. ‘The questlon as to whether the.
- welfare of the communlty at large required a licerse -in that ‘sec—-

tion of -the Township or a license for a restaurant at the premises e

considered herein, was, apparently,’ congidered below, because the.
matter was thoroughly discussed at the neeting of the, Townshlp

Committee held on September 6, 1941, T cannot conclude, from the\'j”"

stipulated facts, that the action of respondent was. unreasonable.;.
-The. action of respondcnt is affirmed. - . .
Accordlngly, 1t 18,'on thls 50th d@y of June, 1942

ORDERFD, uhat thc pe+1tlon of 1pyeal be and the samo 1s o
- hereby dlsmlssed. SO , o
T LT ALFRED E. DPIoCOLL
Comml591oner;'

7. REFERENDA - NO POWER TN MUNTCTPAL GOVERNTNG BODY To ABOPT -~ -
ORDINANCE INCONSISTENT THEREWITH - SALE CONTRARY. TO REFERENDUM
IS MISDEMEANOR. T L
L July 2, 1942
70 ALL LICENSEES I JAMEDBURG W, T.: ,

Tt has been brought to my attentlon that, on June 30 1942,;7f'5

the Borough Council of Jamesburg adopted an:ordinance purportlng
to allow the sale of alcoholic beverages .on, Sundﬂy except between
the hours of 2 OO A M. ‘and ‘1 OO P”MO S . :
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., Our records disclose that at the General Election held on
November 8, 1938, .there was submitted the question' . M"Shall .the.
sale of alcoholJc beverages be permitted on.Sundays in this mun- - -
101pa11ty°" Accor ding to the certification. recelved from the Bor-
ough.Clerk the vote on the above questlon Was "Yes" 418, "No" 530,

R. S. 33: l 47, Whl“h authorizes referendm on the quostlon of
Sunday sales, - expressly provides that, if a majority shall vote in
the negative, it shall be unlawful for any. person to sell alco- ‘
holic béverages on Sunday and, so long as such referendum remains
effective, all ordinances or r@gulatzons 1ncons¢%tcnt with the re-
sult thereof shall have no effect. = :

Henco, the effect of the 1958 refe¢endum in Jamesburg is. to
prohibit all sales of alcoholic beverages on Sunday. until: it is
superseded by a subsequent referendum bringing about a different
result. = The Borough Council has no power. to adopt any ordinance
1ncon51stpnt with the referendun, and hence cqnnot pormlt sales- at
any tlme on Sundﬂy..u .. :

Violation of the referendum is a misdeméanor for which the
offender may be punished oy fine or imprisonment or both, and is
also. cause for the.suspension or.revocation of the llcensca .

' In view of the foregoing, you are hereby advised that you may
not sell any alcoholic. beverages between the nours of m1dn1gnt
Saturday and m1dn1ght Sunday,., Any sales between those hours will
result not only in arrest but will cause:the 1mmed11te lnstltutlon
of disciplinary proceedings by this Departmont -

Kindly give me your pledge of compliance by return mail.

Very truly yours,
- ALFRED E. DRISCOLL,
Conmissioner.

8. MORAL TURPITUDE - CRIME OF CARRYING CONCEALED WEAPONS DOES NOT
PER SE INVOLVE MORAL TURPITUDE - FACTS EXAMINED - ELEMENT OF
MORAL TURPITUDE FOUND.

DISQUALIFICATION - APPLICATIJN TO LIFT - GOOD CONDUCT FOR FIVE
YEARS LAST PAST AND NOT CONTRARY TO PUBLIC INTEREST -
APPLICATION GRANTED A

In the Matter of an Appllcatlon )

to.Remove Disqualification be- I

cause of Convictions of Crimes ) " CONCLUSIONS
Pursuant to R. S. 83:1-381.2. . AND ORDER

BY THE FOMMISSIONFR

Petitioner, in this proceedlng, pravs Lnat hlb dlsquall- g
fication resulting. from the conviction of certain crimes hereln~
after enumerated be lifted pursuant to R. S. 33:1-31l.2.-

Peétitioner has a long crlmlnul recordlwnlch commenced in
1910 and continued until 1931, His offenses during this period-
include loitering, disorderly person, carnal abuses, maintaining
gambllnﬁ hOUaGS, assault and battery, illicit transportation of
liquor and carrying concealed weapons. In 1924, during the
Prohibition Era, hb was Ffined $500. for the 1llegal transportatlon
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of liquor. - His last crime, which was committed in 1331, was that
of carrying concealed weapons. For this offense he was sentenced
to one year in the Essex County Penitentiary‘of which term he
served ten months., Although the crime of carrying concealsd
weapons does not, per se, involve moral turpitude, I am satisfied,
in view of petitioner's previous and lengthy hlstory of criminal
mlsconduct, that such element was actually present in this case.

Petitioner, however, has never‘been arrested or in any
trouble since his release from jail. To show that he has turned
over a new leaf, petitioner produced three character witnesses,
all of whom testified that they have known the petitioner for at
least twenty years. They testified that they have been in close
contact with the petitioner since 1931; that they have been close
to him socially as well as haVlng done business: with him on many
occasions. All hold petitioner in high regard. They further
testified that they live in the immediate vicinity of the peti-
tioner and that he bears a fine reputation for being an honest,
conscientious, hard working, law abiding, member of society.

Petitioner has lived at the same address for the past ten
years with his wife and family. He has been engaged in the
trucking business and on many occasions has done work for the City
of Newark.

It appears from the evidence that petitionerts regeneracy
has been complete since 193l. It further appears that since 18931
he has not been in any trouble of any nature, nor are there any
pending investigations or complaints against him.

I conclude that his association'with the alcoholic beverage
industry will therefore not be contrary to the public interest.

Accordingly, it is, on this 10th day of July, 194Z2,

ORDERED, that petitioner!'s statutory dlsquallflc“tlon be-
cause of conv1ctlons of crimes be and the same is hereby lifted
in accordance with the provisions of R: S. 33:1-31.2.

ALFRED E. DRISCOLL,
Commissioner.

9. DISCIPLINARY PROCEEDINGS - SLOT MACHINE - PREVIOUS RECORD -
15 DAYS! SUSPENSION, LESS 5 FOR GUILTY PLEA.

In the Matter of Disciplinary )
Proceedings against

BOROUGH OF VINELAND REPUBLICAN CLUB,
215 S. East Boulevard,
Vineland, N. J.

CONCLUSIONS .
AND ORDER

)
)
Holder of Club License CB-7 for fiscal
year 1941-42 and now holder of Club )
License CB-6 for the current fiscal
year, issued by the Board of Com- )
missioners of the Borough of Vineland.
Dan Vivarelli, Recording Secretarj, for Licensee, Pra Se.
William F, Wood, Esq., Attorney for Department of Alcohuvlic Beverage
- Control.

BY THE COMMISSIONER:

Licensee pleaded guilty to charges alleging that, on January
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26, ‘1942, it poséessed on its liéensed premises twd jaok%
pot slot machines in violation of Rule 8 and Rule 7 .of State
Regulations No. 20.

. Mere possession of a slot machine on licensed premises.
is a violation of State Regulations. Yountakah Country Club, -
Inc:, Bulletin 488, Ttem 4. The usual penalty for thls offenoe
is ten days. - _ :

Licenseets prior record is not-clear. 'In-August 1939,
its license was suspended for three days after it had been
found guilty of selling to non-uembers. The penalty, therefore,
is fifteen days frow which five will be deducted because of the
guilty plea herein, thus naking a net suspension of ten days.

- This proceeding, ﬁlthough instituted during the last 1li-
censing period, does not abate but remains effective agalnst
defendant!s renewal license for the current flscal jear. ‘State
Regulations No. 15, » I

Accordlngly, it is, on ths 9th day of July, 1942,

ORDERED, that Club License CB~6 for the current fiscal year,
issued by the Board of Commissioners of the Borough of Vineland
to Borough of Vineland Republican Club for prewmises at 215 South
. Bast Bouleéevard, Vineland, be and the same 1s hereby suspended for
a period of tan (10) days, comtlencing at 1:00 A.M. on July 14,

1942, and endlng at 1:00 A.M. on July 24, 1942,

ALFRED . DPISCULL,
Commissioner.

10, ELIGIBILITY - APPLICANT!S CONVICTION OF POSSESSING MARIJUANA

'? CIGARETTES FOUND TO INVOLVE THE ELEMENT OF MORAL TURPITUDE -
APPLICANT DECLARED INELIGIBLE TO HOLD A LIQUOR. LICENSE OR TOQ
BE EMPLOYED BY A LIQUOR LICENSEE IN THIS STATE.

S July 13, 1942

Re: Case No. 444,

In February 1941 applicant, then about twenty years of age,
was convieted of possessing 13 marijuana cigarettes and sentenced
‘to an indefinite term, not to exceed three years, in a peniten-
tiary. He was released on parole in lMay 1942, : :

The probation departient reports that the cigareties were
‘found in applicant's hotel room and that at the time applicant
stated that he had them for his own use, although the police sus-
pected that he was selling them. There wags also. found sone
~cigarette shells, two plungers for filling the shells and a stolen,
radio amplifier. Applicant was also charged with petty larceny,
receiving stolen property and concealing stolen pronerty. The
“larceny charge was dropped, he was acquitted of receiving stolen
property and the jury dlsaﬁrbed on the charge that he concealed .
stolen property.

Applicant's story, at the heﬂrlng, was that he did not use
the cigarettes, or know that they were in his room, and that he
assumed they belonged to a girl friend for whom he covered up when
the police cquestioned him; that he had three pounds of ordinary
smoking tobacco in the room and that he used the cigarette shells
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and plunger to manufacture ordinary 01gdretbes for his own use. The
report of ‘the gonltentiary physician tends %o COﬂfer & pllcant'
claim that he is not a drug addict.

However, the comparatively large number of ﬂarlJuana 01gar~
ettes," the- negatlon that they were for applicant's personal’ -use, the
improbability  that. they.could have been in his -room without his '
knowledge, and the suspiclous-paraphernalia found with the .clgarettes,
are circumstances which aggravate the offense in that they raise a
strong inference that applicant, or the persons with whom he asso-
ciated, dealt in marijuana cigarettes and that the cache of.
ongrettes found 1n hlp foleii! was; a source of supply. '

In view of tne abovn I believe that &ppliCdnE'S conv1ction
of possessing marlJuana cmﬁarbtfns involved the element of moral .
uurpltude.,

"It is therefore recommended'tﬁat‘avplic int be advised that he
is 1n011g1b10 to hold a liquor -license or he vmnloyed by a llquor
licensee in this State. =

Harry stLelb1um,

APPROVED: - = S - Attorney. -
ALFEED E, DRTQCOLL, ‘
Comm1g51oner. - v - ‘ _
11. RFGULATIONS NO 'm”NOTiCE TO DISTILLERS, MANUFACTURERS AND
WHOLESALERO.:.- ' S IR

There has come to my ”tt“ﬁtlun tHe eVer»anred51ng practlce
of the filing of price statements upon which appear two separate sets
of prices for the same product, setting forth reductions and in-
creases effective on two separate dates..

- I am familiar with the reasons for this type of price listing
es abllsnlng "deal periods", with which I am wholly undympathetLC.
I shall be prepared to dlscuss that ODJCCtLOﬂ3b¢L dev1cp nore fully
at some future tlme. - ,

However, for the present, I am concerned w1t1 ﬂOSSlble confu~
sion among retail licensees when served with a whol@saJe price state-
ment which sets forth two sets of prices on the same product with two
separate effective dates.’ .

Tn@refore it is my decision, effectiverimmediately, that no
WhOleule price st vbement incorporatiﬁg two price listings on the
same product with two separate effective dates, will be accepted for
proper filing vursuant to Rcaulqtlons No. 34.

To accomplish proper filing, a price statement must clearly
set forth a single effective date with a single set of prices for
each of the containers of a particular produet. Should listers de-
sire to file & price change for the same product effective at a later
date, a separate statement must be filed Wlth amn aff1dav1t of service
establishing a separate mailing to reto 1l llcenqees.

Your carnest cooperation in the str: (t compliance with my
decision will be appreciated.

(W ,ﬁbJ A g%i‘b{fé%

Dated: July 15, 1942, o Commissioner.

New Jersey State Library



