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1. " APPELLATE DECISIONS - SAINT PAUL AND ‘SAINT PHILIPS EPISCOPAL ’
* ' CHURCH AND LOWENSTEIN v.  NEWARK AND OILIO. | '

| SAINT PAUL and SAINT PHILIPS )
EPTSCOPAL OHURCH and HELAINE
LOVENSTEIN, | ) S ‘

= Ppell?nts"~")' " ON APPEAL
: L mvs- e S ~

MUNICIPAL BOARD OF ALCOHOLIC: )

)

)

 BEVERAGE CONTROL OF THE CITY OF . , .
- NEWARK, and PETER .S, CILIO, |

CONCLUSIONS AND.ORDER

Respondents

-—___«_______-—w-.._.—.———_.—_-——_.—_-————

J. Leroy Jordan, Esq., Attorney for Appellant Saint Paul and
- Saint Philips Episcopal Church. .
Elias I, Cohen, Esq., Attorney for Appellant Helaine Lowenstein
Horace S Bellfatto, Esq , by George‘B. Astley, Esq., Attorney for
- ‘Respondent Munlcipal Board.
Dav1d J Breitkopf Esq s Attorney for Respondent Peter S. Cilio.

BY THE DIRECTOR-:i

: This is an appeal from respondent Board's action grantlng
transfer of respondent Cilio's 1952-1953 License C—629 from premises
at 22 Clifton Avenue to premises at 455 High' Street (known, also, as
457 High Street)'and premises at the rear of 453 High Street; Newark.

The transfer was granted by a two—to-one vote of the Board members

The Petltlon of Appeal contends for reversal on the ground,
among others, that the premises sought to be llcensed are within 200
feet of the Church-appellant and, thus, that the transfer was granted
in- violation of R. S. 33 1-76 whlch prOV1des, in here-pertlnent part:
" sino- license ‘shall be issued for the sale of alcoholic
',Hbeverages within two hundred feet of any church,.. Said two
- hundréd-feet shall be measured in the normal way that a -
“-pedestrian WOuld properly walk from the nearest entrance of
”jsaid church,..to the nearest entrance of the premlses sought
3tc be - 11censed W v

The Answers filed by respondent Board and respondent licensee
contend, among other things, that the proposed premises are in excess
_of.EOO feet from,appellant_Church,

: v The proposed premlses, cons1st1ng of a shop on the ground floor
of the Rutledge Hotel building, are located on the west side of High
Street -diagonally across ‘High Street from the church entrance. The
‘éntrarce to the church is at a gate in a fence around the church yard
and the entrance to the premises sought to be licensed (unless such
santrance is the High Street entrance, hereinafter considered, to the
Rutledge Hotel) is at the door thereof approximately flush W1th the
Futledge Hotel's building line. One walking from the church gate to
“the door of the proposed licensed premises would proceed in.a-south-
erly directlon to the crosswalk at ngh and West Market Streets,
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thence, by said crosswalk, to the other 31de of High Street; and
thence northerly to the door of the indicated premises.

| According to respondent Board’s survey the dlstance was 202, 40
~feet. According to the survey of Church=appellant the distance was
192.50 feet., 1In view of the variation it was suggested, and agreed
to by all parties, that the distance be measured by the Division..
Obviously this is a close one, and specially trained representatives
of the Division made not only one but two surveys . -- . the first short-
ly after the Hearing and the second quite recently o : L

Revised Statutes, 33:1~76 {(and see, also, R S 33 1-73) ‘is to ,
be liberally construed in favor of churches and schools. "It is to
be noted that the statute provides that the distance 1s to be
measured from the nearest entrance of the church to the nearest
entrance of the premlses sought To be licensed, thus indicating that
churches are to be protected to the full- 1imit of the law.... The
required 200 feet may not be pieced out by technicalities ~ Memorial
Presbyterian Church v. Newark Bulletin 191, Item 8. The rule must
be zpplied realistically.” (OrmOnd v. BEast Orange, and The Park
Avenue Methodist Church v. East Orange, Bulletin 627, Item 1.)) .

The measurements made in. behalf of respondent Board and in
behalf of the Church were both. in error. The measurement made for.
“he Board used the center of the door and the- center of. the gate -
instead of a point on the nearest side or jamb of each. Since the
doorway is.- 2 feet and 2 inches wide and the gate 5 feet and 1 inch
Nide, the discrepancy there along amounted to slightly more then 3

feet and 7 inches. In the measurement made for the, Church: .the total
distance was not far wrong but the "pedestrian' was jaywalking when,
{nstead of proceeding properly to the crosswalk before traversing
High Street, he cut over from the curb to a point in the crosswalk:
‘out into High Street and when he took the same kind of Jaywalking .
course on the other side. The distance as measured by the Division,
In accordance with the prlnciples laid down in Aldarelli. v. Asbury .
Park, Bulletin 186, Item 12, is 193 feet and 5 inches.  That measure-
ment is from the nearest side or Jjamb of the church gate along the
sidewalk. to a point located. diagonally opposite the inner edge of the
nside crosswalk line; thence along said edge to.the opposite curb;
thence diagonally to the ‘High Street corner of the Rutledge Hotel
building; and thence, along the sidewalk, to. the nearest side or jamb
of the door to the proposed licensed premises. That would seem to
bring the distance within the proscribed 200 feet by a very. small
nargin but, actually, the margin was greaterg The distance.of 193
feet and 5 inches is based upon the Division's second survey. and
between the time of the first such survey and the second. the .cross-—
walk markers, as newly repainted, had been located apprOXimately 2
feet and 6 inches farther toward West Market Street and;, thus, -
iarther from the church gate and from the door to the: proposed prem-

ses. o o

(It appears, from the evidence hereln, that a person may walk
through the High Street entrance of the Rutledge Hotel and thence
through an interior doorway to the proposed licensed premises. With
such interior access to the proposed licensed premises-the’ nearest
entrance thereof ‘would eppear to be the entrance to. the hotel and - _
that entrance is greatly under 200 feet from the nearest entrance: to A
the church. . However, my determination.herein makes it unnecessary '
for me to. rule upon the specific question )

I find that the transfer wes granted in violation of R S,
33:1-76 and, therefodre, respondent Board's action cannot be. sustained
The same 1s true with respect to the granting of 1953-1954 reriewal
for the premises in question. (Rule 13, State Regulations No 153
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Hudson Bergen County Retail Liguor Stores Associlation v. Jersey City,
Bulletin 931, Item 4, affd. in Greenspan v. Division of Alcoholilc
Beverage Control, 12 N. J. 456, Sup. Ct. 1953.)  However, under the
peculiar circumstances, my reversal of respondent Board's action
with respect to the transfer and renewal will be a modified one.
Principal among such peculiar circumstances are respondent Cilio's
compulsion, late in the 1952-1953 license year, to vacate his
~Clifton Avenue premises because of new government "housing or the
Stickel Bridge approach“- a complete absence of mala fides in con-
nection with Cilio's seeking of the transfer herein appealed from;
and the clrcumstance that while the appeal hereln was not heard
until July 10, 1953, issuance of a new plenary retail consumption
license to Cilio because of undue hardship and failure to obtain
renewal . because of circumstances beyond his control would not have
been prohibited under the hardship provision of the State Limitation
Law (P. L. 1947, c. 94, 8 6; R. S. 33:1-12.18) or under the hardship
exception in the City's numerical limitation ordinance (Chapter 3,
Article 2, Sec. 3.19 of ordinance adopted October 15, 1952) if the
application for such new license for other premises had been filed
within 90 days after July 1, 1953. 1In the light of the special and
peculiar circumstances, while respondent Board's action will be-
reversed and there shall be no sales or other operation under the
license at the High Street premises, the transfer and renewal for
those premises shall be deemed effective for the sole purpose of
permitting transfer of the license therefrom. (Cf. Re Pasternak,
Bulletin 287, Item 7.) If and when respondent Board receives such
application for transfer during the 1953-1954 license year its
action granting or denying such application will, of course, be dis-
cretiogﬁry in the first instance ‘and appealable thereafter (R S.
33:1-2

‘Accordingly, it is, on this 19th day of November, 1953,

ORDERED that the zction of respondent Municipal Board of Alco-
holic Beverage Control granting the transfer here appealed from, and
the subsequent renewal for 1953-1954, be and the same 1is hereby
reversed, and that there shall be no sale of alcoholic beverages or
other operation under the license (C-629) upon the premises at U455
High Street (alsc known as U57 High Street) and rear premises at
453 High Street; but it is further

ORDERED that the 1952-1953 transfer and 1953-1954 renewal be
deemed effective for the sole purpose of permitting transfer.

DOMINIC A. CAVICCHTA
Director.
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o. APPELLATE DECISIONS - RAJAH LIQUORS v. NEWARK.
* RAJAH LIQUORS (A Corporation), )

Appeliant", : ) o
-ys- C 0y owaPemAL

MUNTCIPAL BOARD OF ALCOHOLIC. =~ CONCLUSIONS "AND ORDER
BEVERAGE CONTROL OF THE CITY OF ) ’ '
NEWARK _ .

Respondent ';.i
Mayer & Mayer, Esqs s by Abraham I Mayer, Esq Attorneys for

’ Appellant
Horace S.Bellfatto Esq , by Samuel P. Bernhaut, Esq.,- Attorney for
Respondent

Hodes & Hodes, Esqs., by William Hodes, Esq., Attorneys for Obgector
Louis B. Englander, Esq., Attorney for. Objector
Daniel G. Gallop, Esq., Attorney for ObJector

BY THE DIRECTOR‘

This is an appeal from respondent's denial on June 12, 1953 of
appellant's application for a place-to-place transfer of 1ts 1952~
1953 plenary retail consumption license from 274 Fifteen Avenue -to
269-271 Springfield’ Avenue, Newark. The members of respondent Board
voted unanimously to deny the transfer ‘ S

, Appellant, in its Petition of Appeal, contends that since the .
premises to which transfer of its license is sought is within 750 feet
of its present location, the action of respondent Board irn.denying the
transfer was 1llepal, arbitrary, unreasonable and an abuse of discre-
tion, A

Respondent denles theé r*ontent:n.on of appellant and sets forth in
1ts Answer the following grounds for its denial: (a) that the posting
of the sign on the premises "did. not . conform with the ordinances of -
the City of Newark” (b) that the consent of the church located within
200 feet of the proposed premises "was not in the legal form of a
waiver as required under the law nor was there an affidavit attached
thereto and (c). that the transfer of the license to the new location

"would create a greater conoentration of licenses than presently
exists at that point and will also cause a greater congestion of
~traffic than now exists at the present locatlon

The transcript of the reCord below, including the testimony of the
witnesses who appeared at the hearing before respondent Board, was
submitted as part of the record on this appeal. (Rule 8 of State
Regulations No. 15.) Further testimony and exhibits were introduced

- at the hearing on this appeal.

The record discloses that the proposed premises are located on
the southwest corner of gpringfileld Avenue and Boyd Street, a distance
‘of 570.60 feet from the present location. The latter is on the north-
east corner of Fiffeenth Avenue and Hayes Street. Within a radilus of
750 feet of its present location, including appellent's license, there
are nineteen 1iicensed premises, sixteen of which are plenary retail
consumption licenses {one having the broad package privilege) and
three of which are plenary retail distribution licenses. Within 750
Teet of appellant’'s proposed premises there are presently existing
twenty-two liquor licensed premises, nineteen of which are plenary
retail consumption licenses (one having the broed package privilege)
and three of which are plenary retail distribution licenses.

No evidence was presented by appellant, either before the respon-
dent Board or at the instant hearing, to indicate a need for or a
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convenience to be served at the locatlon souvht for the transfer of
the llcense

Appellant contends that it "was given no opportunlty to meet
any issue with referernce .to. trefflc conditlons ‘at the time of the
hearing. before respondent Board. - However, though appellant knew.
that the respondent Board had given as one of 1ts reasons for denial
of the transfer that there is heavier traffic at the place! to which
the licensee asks to move its place of business, it produced no wit-
nesses to indicate otherwise. "A municipal issuing authority may
validly deny a license or place-to-place transfer of a license
because of a reasonable apprehension of aggravated or undue traffic
peril." (Freed v. Wayne Township, Bulletin 892, Item 7.) Oral
argument made on behalf of appellant was lacking in competence and
substance to establish that respondent's reason for denlal on the
partlcular ground was without merit. : :

Another contention of’ appellant is that refusal of the trans-
fer by respondent Board on the ground that the granting would effect
a greater concentration of licenses than presently exists at that

point", is without merit and an abuse of discretion. There is no
substance to this argument since, as noted, a greater number of
liquor outlets exists within 750 feet of the proposed premises than
within 750 feet of the present premises.

Appellant further contends that Sectlon 4 of the local ordi-
nance provides, among other things: "In the evént a licensee desires
to transfer to another premises he shall be permitted to do so within
seven hundred and fifty (750) feet of the premises wherein he 1s
located at the time of such transfer" (underscorlng added) and,
therefore, that respondent Board could not. rightfully refuse to
grant the place-to-place transfer of the llcense in question. The
quotation is from Section 4 of Newark's Ordinance 2419, adopted May
4, 1938, A1l of Newark's alcoholic beverage regulations were super-
seded by Chapter 3 of the City's Revised Ordinances, adopted Uctober
15, 1952, 1In pertinent regard the hereinabove-quoted portion of
Section 4 of Ordinance 2419 was superseded by the following provi-
sions of Chapter 3, Artlcle I1I, Sec 3 29 of the Revision:

: In the event a 11censee deoires to transfer to
other premlses he may .be permitted to do .so at the discre-
tion of the, local issulng authority, within seven hundred
and fifty feet of the premlses where he is located at the
time of such transfer. (Underscoring added.)

. It would seem plain that granting of pléce-to-place transfer'-
application was not mandatory under the quoted language of the super-
seded ordinance; end, a fortiori,. thére could be ng merit in a con-~
tention that the quoted provisions of the Operatlve ‘ordinance call )
(or called) for such grantlng as a matter of rlght B

”lee other general questions inv01V1ng the 1ssuance or trans-
fer of licenses, determination of how many retail ligquor places will
be permitted in any given area is confided, in the first instance, to
the sound and :bona fide discretlon of the ‘issuing authority. See
Baselici v. ‘Asbury Park, Bulletin 382, Item 4 (and cases there cilted):
and also Slebel v. Rendolph, Bulletin 477, Item 1 (and cases there
cited) " "(Golden Inn Ber, Inc. v. Néwark, Bulletin 481, Item 2.)

"The transfer of a liquori license 1s not a right 1nherent in the
license buyt .is, rather, a privilege which the issuing authority may
grant or deny in the exercise of a reasonable discretion. When the
transfer is denied on reasonable grounds, such action Wlll be
affirmed. Drucker v. Trenton, Bulletin 474, Item 9."  (Minsky V.
Woodbridge Township, Bulletin 897, Item 3.) In the ihstant case I
find that with respect to the merits of ground (c), alone, appellant
has failed to sustain the burden of establishing that respondent'
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action denying the appllcatlon for Liransfer-was arbitrary or unrea-
sonable $0 'as to constitute an abuse of discretion warranting
reversal of that action. (See Rule 6 of State Regulations No. 15.)
Language cited, for appellant, from Beck: Tavern, Inc. v, Newark, Bul-
letin 952, Item 1, and from Trinity-Methodist Church of Rahway V.
Rehway and Fox, Bulletin 972, Item 34 -is factually out of point with'
the partlcular circumstances. of the - 1nstant case. - The denial of
fappellant S applioation W111 be afflrmed .

In v1ew of the above flndlng and. determinatlon it will be
unnecessary to con51der any other reasson given by respondent Board
for the denial of the transfer in question. -

Accordingly, lt 18, on this 24th ‘day of November, 1953,

ORDERED that respondent's ection be and the same is hereby
affirmed and that the appeal hereln be and the ‘same is hereby
dlsmlssed Ce e S :

DOMINIC A CAVICCHIA
Dlreotor

3. APPELIATE DECISIONS - LEFFLER AND MﬁviCHIN v. NEWARK.

JAMES LEFFLER and STEVEN MRVICHIN, )
tradlng as CAFE SOCIETY

ON APPEAL

,Appellants;' - |
“ CONCLUSIONS ‘AND ORDER

-vs-'

MUNICIPAL BOARD OF ALCOHOLIC :
BEVERAGE CONTROL OF ‘THE~ CITY OF.
NEWARK, : ,

—rt” N’ e N

Respondent

-....__.--—-...__-___.._.._....-...._—.——-a.-—..—._-——

William Osterweil, ‘Esq., Attorney for Appellants.

Horace S, Bellfatto Esq., by.Samuel P. Bernhaut, Esq., Attorney for
Respondent Mun1c1pal Board of Alcoholic Beverage
:Control.

Mayer & Mayer, Esqs., by Abraham I. Mayer, Esq., Attorney for
‘Objector. .- .

Louis B. Englander, Esq., Attorney for ObJectors

BY THE DIRECTOR

This is an appeal from respondent s denlal on June 12, 1953 of
appellants! appllcatlon for a place-to-place transfer of their 1952~
1953 plenary retail consumption-license from premises at 14 Belmont
Avenue to premises at 274 Fifteenth Avenue, Newark. The three mem~
bers of respondent ‘Board voted unanlmously to deny the transfer in
question, 4 CLeT .

Respondent‘s reason for denlel of the transfer in Questlon, as
expressed by its Chalrman, is as follows: . ,

. In view of the de01810n of this Bo;rd in the matter
-of the application .of .Rajah Liquors for 2 transfer. from-
its premises at 274 Fifteenth Avenue to 269-271 Spring-
- field Avenue denying. the. application, the Board will nec-
~essarily have to deny this application because there is -
at present a license located at 274 Fifteenth ‘Avehue, and
under our rules and regulatlons there cannot be two 1lcen~
. ses operated by two licensees in the same premises,
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- "The application for trensfer from 14 Belmont Avenue »
to 274 Fifteenth Avenue is deriied. " _ .

Appellants contend that the action of the respondent was. erro-
neous because , LR ,

”The proposed transfer was to a place within 750 feet
of the existing licensed premises and the action of the
Board was 111egal,;arbltrary,tunreasonable and an abuse of
discretion to issue 2 transfer of: Said ddicense to appellants
for premises 14 Belmont Avenue to be transferred to- 27M -
15th Avenue, Newark, New Jersey for the period explrlng on-
June 30, 1953 and for the period ending June 30, 1954. A
Although a renewal of' the license was granted even: subse= - :
quent to the denial of the transfer, this appeal is belng
filed at this time based upon the denial as aforesald
because the appellants feel gnd maintaln that & new. appli-
‘cation to “transfer the renewed license will. probably result
in a denial by the Board. In view of the fact that there’
were no ‘objectors’ whatsoever to this trarsfer. the Munlclpal
Board of Alcoholic Beverage Control ‘of  the: Ccity. of Newark,
New Jersey acted arbltrarlly in denylng the rlght to S
‘transfer. : ‘ ) A

Un June 9; 1953,-respondent Boerd hecrd another applicatlon
prior to thé sne riow under consideration wherein Ragah Liquors
sought a transfer of its license from 274 Fifteenth Avenue (appel—
lants' proposed premises) to another location. On:June 12, 1953 the

- application of Rajah- Liquors was dénied by respondent Board thus
leaving its license in the premises-274 Fifteenth Avenue. Under the
circumstances, the respondent Board had no alternative but to deny
the place-to-place transfer of appellants" license from 14 Belmont
Avenue to 274 Fifteenth Avenue as two liguor licenses- may not be
issued and outstanding for the came licensed premises.. "R.S.. 33: 1-26
provides,' inter alia; that "A separate license is requlred for each
specific place of business and the operetion end effect of every
llcense is conflned to the llcensed premlses

Respondent's deninl of RaJah quuors' eppllcatlon ‘for- transfer
of its llcense from the premises at 274 Fifteenth Avenue has been
affirmed on appeal (Rajah Liquors (A Corporation) V. Municipzl Board
of AlC?hOllc Beverage COntrol of the Clty of Newerk Bulletln 993,
Item 2

The actlon of respondent w111 be afflrmed B
. Accordlngly, 1t is, on thls 25th day of Vovember, 1953,
‘ORDERED that the actlon of respondent be and the same is hereby

fafflrmed and that the appeal hereln be end the ‘same. 1s hereby .
dlsmissed o . ‘

[ DOMINIC A. CAVICGHIA = .
-~ . Director. = x
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4.

APPELLATE DECISIONS - NORTH BERGEN TAVERN:--OWNERS ASSOCIATION AND
SNIGER v. NORTH BERGEN AND WA-WA SOCIAL CLUB, INC. -

NORTH BERGEN TAVERN (OWNERS ASSO-
CIATION and VINCENT SNIGER,

)
Appellants; ‘).w LR :
Ceve- .;;f.ﬁi)’a N APPEAL-
)
)
)

‘ CONCLUSIONS AND ORDER
MUNICIPAL BOARD OF ALCOHOLIC
BEVERAGE CONTROL OF THE TOWNSHIP
OF NORTH BERGEN and WA—WA SOLIAL
CLUB, INC., I

Respondents
Sidney Slmandl Esq Attorney for Appellants -
George B. Kedersha, Esq s Attorney for Respondent Mun101pal Board of
Alcoholic Beverage Control of ‘the Township of. North Bergen.
Solomon & Solomon, Esgs., by Leo. Solomon, Esq R Attorneys for
Respondent Wa-Wa . 8001a1 Olub Inc o .

BY THE DIRECTOR

Thls. is an appeal from the action of respondent Board on July
10, 1953, whereby it granted a club license to.respondent Wa-Wa
Social Club, Inc., for premises 1438 - 5lst. Street _

In thelr petltlon of appeal appellants alleged that respondent
Board's action was erroneous in that: , :

(a) The appllcant did not comply Wlth State Regulatlons #7, .
Rule 4. L o N v o S e

"(b) The applioant dia not comply w1th Stete Regulatlons #7,
Rules 1 and 2 , N L o 2

"(¢) The application for ¢lub lioense was not properly adver-
tised, in violation.of- State Regulatlons 2, Rules. l? 2 and 3.

(d) In applylng for sald club license. the applloant did not_
‘comply with the- ordlnances, regulatlons of the State: Director
- of 'Alcoholic Beverage Control, and. the laws of the’ State of
New Jersey pertaining to the issuance of ¢lub licenses.

"(e) The application‘for said club license'was made in the
month of. June and should, therefore, have been considered,
granted or denied before July 1, 1953. The application made
in June was, however,. considered by said Board and- granted
on July. 10, 1953, which was w1thin another 1lcen81ng period .
which beglns on July 1, 1953, and therefore said appllcatlon
was null and void and erroneously granted by said Board.

In its answer, respondent Board denied the allegations and set
forth a statementAOf the'groundS'for its action.

The essential facts are not in dispute. Respondent club has
been in existence for thirty-five years and has been incorporated for
nineteen years. For the past fifteen years the club has held meet-
ings, twice a month, alternating each month between the plenary
retail consumption llcensed premises of John Herr at 6031 Hudson
Boulevard, North Bergen, and Leonard W, Ackerson at 4104 Liberty
Avenue, North Bergen. At the former premises the club met -in the
public barroom where tables and chairs were arranged for its members
in the front part of the barroom. Its meetings there were open to
the view of the other patrons in the barroom. At the latter premises
the meetings were held in a rear room separated from the barroom by



BULLETIN 993 . | PAGE -11.

required as aforesaid, but which has been- deprived .of continuous
possession and use of its clubhouse or club quarters by reason of
foreclosure, dispossess or other removal for a cause other. than the
violation of the laws of the State or of municipal ordinance, shall
not be prevented thereby from obtaining a c¢lub license upon pre-
senting to the satisfaction of the issuing authority proof of saild
facts and proof that possession of suitable premises has been
obtained''and  cohtend that its provisions. permit the local: issuing
authority, in its discretion, to 1ssue a' license under the facts and
circumstances in this case, | f
This argument is unsound. The Rule must be" read as a whole. .

The second sentence cannot be separated from the first 0bv1ously
the Rule requires three, years’ continuous exclu31ve possession and -
use of-a clubhouse or: club ‘quarters in-all cases but excepts those
clubs which'have actually had such continuous exclusive possession
and use but lost it by reason of foreclosure, dispossess.or sther -
removal for a cause other than the violation of the laws of che

.. State or. of munlcipal Qrdinance. Burak Vo Irv1ngton et al, - Bulle-

'*wtln l3O Item 2 o R

[
XSS

v Ina memorandum filed by counsel for the club 1t 1s further con-
Vf’tended that the action oi the licensees, at. whose premises the club
"~ held its meetings,.in requirlng the club to remove. itself at the
““conclusion of its meetings $0 as to.permit . the conduct of the .
licensed’ business, was “a "removel" within the contemplation of the
Rule This contention is wholly .without merit. -Even.the renting of
a room’ perlodically for. club meetings is not- the exclusive and con-
‘tinuous ' possession of ¢club quarters required by.the -Rule. Re Club -
Esquire, Jr., Bulletin 881, Item 1. Failure of compliance with the
rule is even more obvious where, .28 here, :no rent was paid.  Cf.
Witherspoor Sécial Club v. Township of Lawrence, Bulletin 308 Item
13.

Sinée'reSpohdent Wa. -We Social Club,'Inc. did not meet~the-_
requirements of the staetute and regulations, respondent Board was
~without Jurisdictlon to .issue the license and. I have no alternative
other than to ‘cancel the license . Elizabeth. Beverage Dealers Assn.
v. Elizabeth and Catholic Wer Veterans, Inc., etec. ,'Bulletln 869,

Item 3. - o et SR SR :

i

In view of my determinction on the Jurlsdlctional ground, 1t is
unnecessary for me to consider here any other mutters raised

Accordingly, it.1s,. on thls 19th day: of November, 1953,

ORDERED that the action of the respondent Municipal Board of
Alcoholic Beverage. Control of. the Township of North Bergen in issu-
ing a club ‘licénse. to. respondent Wa-Wa Social Club,- Inc., 1438 - 5lst.

Street, North Bergen, be and the same is hereby reversed, ‘and saild
license is hereby. cancelled,. effectlve_immedietely, B -

DOMINIC A, CAVICCHIA
‘ Director
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5. APPELLATE DECISIONS - ROTH v, NEWARK

WALTER ROTH, )
" Appellant, =) B
- e o oN APPEAL L
BEVERAGE CONTROL UF THE CITY = ) -
OF NEWARK, )

Respondent

Daniel Leff, Esq R Attorney for Appellent : s
HoracevS BellfattoiEsq.,‘by George B.. Astley,. Esq Attorney s
: f; for Respondent i -

BY THE DIRECTUR

This 1s an appeal from the action of respondent on: September 15,
1953, suspending appellant!s plenary retall consumption Iiceénse for
fifteen days, effective September 28, 1953, .after, finding that appel-
lant's predecessor in interest (Club Theresa, Inc.) allowed, permit-
ted and suffered a brawl or act of “violence to occur upon the’ llcen&ﬁ
premises. "On June 2, 1953, the license wes transferred "to appellént
Who was the prlnclpal stockholder of sald Club Theresa, Inc°

. Upon the flllnd of the petltion of appeal I entered ‘an order,
dated September 25, 1953, staylng the suspens1on pendlng the deter-
mlnatlon of this’ aODeal - P o

Appellant contended ‘that respondent’s ectlon was erroneous,
because: o s P -

(1) the flndlng of gullt was agalnst the melght of the
ev1dence,v : A o

(2) the testlmony of the prosecutlonYS brincipal leness, o
_one John J. DeFreese, was unworthy of bellef : MR

(3) the Board erroneously refused to permlt appellant'
counsel to examine DeFreese with respect to former convic-
tions to ‘show his propensity for argumentativeness and the]
likelihood that he was .the aggressor; '

(&). the Board erred in finding that “the bartender had
tlme to call the pollce, and

(5) hearsay testlmony was recelvea by the Board Wthh
improperly based 1ts flndlng on such hearsay testimony

Respondent, in 1ts answer, denied: ‘these allegations and set’
forth separate defenses denying that its decision was based upon the
testlmony of any one witness and asserting that it was based upon

"all the eV1dence, facts and- circumstances revealed at the hearing.'

At the hearing on this appeal respondent introduced in evidence
the stenographic transcript of the hearing below after having given
the requisite notice prescribed by Rule 8 of State Regulations No.

15. Appellant consented to its introduction but reiterated objections
made at the heering belnw with respect to certain rulings of the Board
in recelving or excluding evidence. In addition, the bartender,
White, who was on duty when the alleged brewl occurred, testified at
the hearing herein and statements, obtained by the police department
from three of respondent's witnesses below,were introduced for the
sole purpose of affecting their credibility.
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.. Appellant does not deny that a fight occurred at the licensed
.premises on the night of March 23, 1953 or that the bartender was' &
participant. - Nor does he deny. that there were three separate -
clashes between the bartender and-DeFreese. His contention appears

- to be that an unruly patronh (DeFreese) was the aggressor and that
the bartender dld all that he could do under the circumstances.

Respondent, .on the other hand, found-that the bartender
'...if not the sole aggressor in thls case. was partially responsible
for the brawl which took place;- that he~ had an opportunity to call
.-the police immediately. after the first brawl was over, and when-
"DeFreese went out, but that he failed to do so..." and, applylng the
rule that the llcensee is respon31b1e for the acts of his employee,
found appellant guilty

- From all of the ev1dence 1t eppears that White was tendinv bar
at appellant's licensed premises on ‘the night of March 23,.1953 and
~that 'the aforementioned DeFreese entered said premises.some. time
after 7. p.m., accompanied by a female;, that DeFreese ordered drinks
for himself, his companion and' another female and that an argument
arose when Whlte sought payment for the drinks while DeFreese ‘
claimed that he had already made such: payment .Thé argument appar-
ently became heated, and harsh (and probably foul and indecent) words
were exchanged: by White and DeFreese, followed by blows.: After
" other patrons had .separated. the two men and had taken. DeFreese out-
side, White went behind the bar. allegedly to get a broom and shovel
to.clean up some broken glass. DeFreese. returned and another encoun—
ter between the. two men shortly ensued, with DeFreese armed with-a
. knife and White with.a club:.'(a leg of a chair), which resulted’ in.
White driving DeFreese into the street. White again went behind the
bar, this time seizing a knife, and after DeFreese again' returned.
there was another encounter and White drove DeFreese out of the
- 'premises.’ White -then locked the door and requested.a female patron,
“who had ‘been hiding behind the door, to call the police. :Meanwhile,
from the outside, DeFreese broke windows and the glass 1n the door
Both men received multiple wounds and contusions... - L

DeFreese testified that he had paid for the drinks and that
- when he 'denied that he still owed-for them,. White argued. W1th him
" for five- ninutes and then- Jumped over the bar and "hit at' him,-
whereupon he struck back. ' He further testifiled that; after he was
escorted. from the tavern; White came outside and#struck~him on . the
head with a club. He admitted that he 1ater threw a stool through
the window o i o B ,'

Whlte denied that he Jumped over the bar to attack DeFreese
and claimed that when he walked from behind the bar to play the juke
box he was punched by DeFreese. 'He testified that he:did not call
the police at that time but returned behind the bar to serve a cus-
tomer, to get & shovel and broom to clean up the debris. and to
obtain a five-cent piece to use in calling the police. There 1is .
some conflict between his testimony below and his:testimony on this
appeal but, generally speaking, his claim is that he did not have
time to call the police. However, he readily admitted that he armed
himself first with the club, which is. kept behind the bar for 'pro-
tection, " and later wlth a knlfe At one po;nt in the hearing below
he testified that he "got panlcky” and "grabbed the club” and at one
point in the hearing herein he testified that, with knife in hand,
he ",.. started swinging wildly until I got the club” from DeFreese
who had seized 1t from him, .

The testimony of the three women who were present when the
argument started indicates that it was loud and that it lasted for
at least fifteen minutes. Thelr testimony q1so indicates that the
entire episode was not a mere sudden flare-up" but, on the contrary,
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- covered a considerable period of time and raged both inside and out-
side of the licensed premises. The woman who made the telephone call
testifiied that it was she who suggested to White that the police be
called, which White denied. I have examined the statements intro-
duced by appellant to affect the credlbllity of these witnesses and
I find that said statements fail to do so.

"Appeals to the Director from action of the local issuing
authority are heard de novo- and the burden of establishing. that the
action of such- issuing authority was erroneous and should- be
reversed.rests with the appellant. ..Rule 6 of State Regulations No.

~15;-Neu v. Irv:mgtonJ Bulletin 923, Item 3; Laurence Harbor Amusement
. Corporation v. Township of Madison, Bulletin C55, Item 1

After carefully considering the entire record before me I
find. that appellant has failed to sustain this burden. Respondent
found that, because of the bartender's conduct, the licensee, who is
held accountable for violations committed by his employees (Rule 31
of State Regulations No. 20) had allowed, permitted and suffered a
brawl to occur at the licensed premises. I cannot disagree with
this flnding. Cf. Re Polster, Bulletin. 388, Item 10; Re Center

: Market Bar & Grill, Inc., Bulletln 851 Item 3.

Appellant's contention that hlS counsel was erroneously
refused opportunity to examine DeFreese with respect to his crlmlnal
record is not borne out by the record. He did establish upon cross-

- examination of DeFreese that the latter had a lorig criminal record,
the exact néture of which the witness said he couldn't "keep track
of," - Counsel was then prevented from: questioning DeFreese further es
to the exact nature of the 1nd1v1dua1 crlmes Appellant,was not
preaudiced thereby.

. With respect to appellant's contention that hearsay testimony
waS'recelved by respondent and that respondent's decision was based
upon such hearsay testimony, I find that there was ample competent
evidence, including the testimony of the bartender, to support the
flnding of gullt

D1301plinary proceedlngs are neither barred nor. abated by the
transfer or the renewal of the license (State Regulations No. 16) and
any license transferred or renewed is subject to the outcome of any

"appeal whlch may be taken (Rule 13 of State Regulatlons No. 15)

The action of respondent w1ll be afflrmod, “the present appea1
will be dismissed and the fifteen—day suspension originally imposed
will be. reinstated. ' - s o .

Accordlngly, it 1s, on- this 23rd day of November, 1953,

ORDERED that the actlon of respondent be and the. same is
hereby affirmed and the appeal be and the same is hereby dlsmlssed
.and it is further

, ORDERED that the fifteen—day suspension by respondent %;
appellant's plenary retail consumption licensé C-684, for prenfises
131-133 Howard Street, Newark, be-‘and the same 1is hereby restored to -
commence af 2z 00 a.m, Novenber 30, 19)3, and termlnate at 2:00 a.m.

 December 15, 1953, ,

DOMINIC A, CAVICCHIA
Director
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6. _ . ACTIVITY REPORT FOR NOVEMSER 1333
ARRESTS: : S S R
Total rumber of persons arrested = = =~ = = = o < 2 c.c s m e o m S et s b ad e ez [T 028
Licenssos add employees = » ~ == = == = 2 =7, - ¢ : ’ S e
Boalledders ~ ~ == o 22 o 2o e oo - =18 7
SEIZJRESs - ' : A , -
%ﬁ’mvehic!es»carso---o-----------o---«-------’- -------- - 2
Stillas - over 50 8alloNS = = = ~ = 2 = s o 0o . o m e e ee .o S L T I
= 650 g2llons 0F UNDEr = = « = = = = = = = = = = = I I I T IR S
AA”‘Q%OI “gallmsﬂ*"”"°"" ””””””” ',“,Q“‘T-‘-Q‘“_;‘ R A _(“ ) u oso
fash - gallons = = .o o =3 = = < ~ e s e amesc b aem e e em e L 20000
Distilled alcoholic beveraoes - gal&ons I L I I w5 58,78
Ying - gallons = = = » = = T I T T T e i T 257«5
8re wed malt alcoholic beverages ©«galloNS o - =~ s s oo e v e oo e =0~ -~ 6.51;
. RETALL LICEMSEESs v , _ Co e
Premizes ingpected = = = « o v = =’ = = = Cm e oo .~ cmm .o m o e -o o - 935
Premises where alcoholic beverages were gauged = v = v 0 = s s e w m o o -~ 517
Bottles gavged = ~ = = = = = = = v = = = ceccccececcana oo m ... 9,427
Premises where violations were Found = = « « < s m o0 s Hc e e mm e n n o oeomm - “ 16
Vﬁ@lﬁfb@n5f@uﬂd=-~a=-=’,*=°°-.-°~=~?,°.'°;°,,‘~’°,,"°'°0-w-’-'---‘-_--*"“' - 87
Tyoe of violations founds” . Lo C R ' L
Ungual if ied eaployees = - = = = = = ~ ='<25. Other mercentila business = « = « <= = 3°
Rege 438 sign not podtdd o = = = = = = = 210 Enﬁ:apeg beer tgps = o = = = = =~ < - = 1
_ Disposal permit necessayy = - - <« ==~ 7 r vislations = = « ==~ = = = = =4l
STATE | JCENSEES: : Sl e T T
Premises inspected o = ~ » = - D I I IR R S e I I A SR 2
License applications lmesﬂgafed B T T T ST Y R I I R 13
COMPLAINT s , o c o :
Complaints assugned For lnvestigation = ~ = c'c o m e e e o oo anccseaaas 7 29
Investigations completed = = = = = v o v e m v o0 o w = 'a me e s e e ms - 346
Investigations. pendmgaao-o»ow— - - o - S e memo e s 10!4
LABORATORYs - - o - L ‘ L
Analyses made = < <= @is o o cs et bc e s e e s e m e et e e s Ay
Sottles From unlicensed premises = -~ « = = = o + v 0 v 2 0w o v a v - I .
lDE!U!FICATKM BUREAUs . . S
‘Criminal Fingerprint identifications made < = = « = = = = < = e oo = R S R - | S
Persons fingerprinted For mon-criminal purpoSes w - ~ o < o= e v ~ = o 2w mw = o = mw == - 140
Identification contacts mede with other enforcement aﬁencues T I T IR {1
Motor vehicle idsntifications via No J. State Police feletype < = = = @ e o o o0 v w oo 3.

DISCIPLINARY PROCEEDINGS: : , o . .
Cases franspitted to municipalities e o = « v e e m o c v e s e e m e e sl .. .
violations imvolveds . » - . LT

Salefomunorseeoea-ac--.--";5

Sale during prohibited hourg « « o = = = = 2

Permitting brawl on premises = - -« » = « - 1

- peraitting hostesses on premises « - - - ~ 1 _

Cas»snns#nu‘tedafmwsﬂoneo--o--o-«.o---aoaoon-, ..... PRI 120

Violations imvolveds ' Sale on Election Yay o < = o == = = =1

sale 10 MINOIrS = v o o o o = = = = w = ~ = 2 Peraitting slot machines on premises- - 1 |

permitting immoral activity on premises- ~ 2 . Improper edvertising < o = = = = = = - 1

Hislebeling beer 4aps = < = o o = = < = =~ 2 Soltr-permittee employed by retaller- -1

Froud and front = = <. === =< w==-2 Sale below minimum resale price - - - = 1

*Includes two cancellation pmceedings = licenses impravidently issved to clubs not bona fide

Cases brought by mnﬂcnpanti@s on oun nmﬂaafwe and repeurfeti to QiVision = w a < v w0 < - 1§
‘Yiolations involveds . _
Sabefommors=c,_o¢n.,.-,..v-.,n,-
Permi tting brevl on-premises < <iw = < « &Y
Violation of special condition = 55 = = =}
Peral tting immoral activity on premisss- - 1
HEARINGS HELD AT DIVISIONs

Total number of hearings held = c s s v v c e m v v o v o wovecacmoonececase= - 36
Appeals = cc e <o o oo oo~ o mvomeo2 SEIZNES oo .- == T
Disgiplinary proceedings = = == = = = ~ = = =18 Tax revocation = « =« = -~ - =« <= 2
ELigibility = e - o w oo nemosowea- 8 ‘ :

PERNITSNSUE&)S ’ .

‘Totat numher of peraits ussued«--,-.ao--‘..,,._..H,.,-q,,-....-. ........ .o 1,123
Employsent o o o « o o o » oo == oo wo <105 Soclal affairs - - - - «------406
q@lﬂ@”wso R A I S """-ﬂ"'!no Specizal uin_e =’-‘-’v-n0=-~QO-~523

o~ 70 Hisgellaneoys « « = = o = =« =« © = = = 109

Dusposal of’ axc;mm bsvemaes ‘.o oe .

DOMINIC A, CAVICCHIA
Director,

ted: December 1, 1953.
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7.

STATE LICENSES - NEW APPLICATIONS FILED.

Red Star Express Lines of Auburn, Inc.:
9101 Tonnele Avenue ,
North Bergen, N, J. - o ‘
Application filed November 30, 1953 for transfer of Transportation
License T-3 from 4800 Dell Avenue, North Bergen, N. J. . :

Charles Fossani : ‘
Atlantic Highlands Municipal Basin
Atlantic Highlands, N. J. - .
%pplicationAfiled November 30, 1953 for Plenary Retail Transit
icense. : . '

Raymond Edward Tag

809 Bayway Avenue

Elizabeth, N, J.
Application filed December 4, 1953 for transfer of State
Beverage Distributor's License SBD-28 from Parkway BReverages,
Inc., 562 Washington Avenueé, Belleville, N. J.

Michael Yunger and Adam Yunger

T/a Tasty Bottling Company

1434 Parkside Avenue :

Ewing Township

Trenton, N, J. =
Application filed December 7, 1953 for transfer of State Beverage
Distributor's License SBD-97 from 1331 Chambers Street,
~Trenton, N, J. '

Palmyra Beer Distributors, Inc.

Broad and Welnut Streets

Palmyra, N. J. : : ' : :
Application filed December 8, 19%3 for transfer of State Beverage
Distributor's License SBD-103 from John Sacca, t/é Palmyra Beer
Distributors. . ,

Dominic A, Cavicchia
Director.

New Jerssy Sheite \ Horary



