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ASSEMBLYMAN DAVID C. RUSSO (Chairman): Maybe we can
start right now. This is the third meeting of the hearings of
the Assembly Select Committee on Civil Service and Employee
Benefits. Today what we're going to eventually focus on are
local public employers. We have a number of witnesses today.
Just preliminarily I want to go over some future dates very
quickly. The next full meeting will be next Tuesday, the 1l4th

at 2:30, here. These are all here obviously -- 2:30, the 1l4th.
ASSEMBLYMAN ROMANO: Two-thirty?
ASSEMBLYMAN RUSSO: Yes. Two-thirty, April 14, a
Tuesday. Okay? The one after that 1s Tuesday the 21st at

2:30, and the one after that 1is Thursday the 23rd at 2:00.
Tentatively, tentatively, workshops for us on Tuesday, April 28
at 2:30 and Friday, May 1 at 2:30. The Friday, May 1 may
change. Okay?

ASSEMBLYMAN DeCROCE: Two-thirty for each of those?

ASSEMBLYMAN RUSSO: Yes, 2:30 on those. Those are
tentative, especially the one on May 1, and that will take us
through May.

I'd first 1like to «call, today, Commissioner Skip
Cimino, Department of Personnel.
COMMISSIONER A NTHONY J. CIMINDO: Mr.
Chairman, thank you very much. It's nice to see the Committee
once again. Nice to see Assemblywoman Bush and Assemblyman
Romano whom I've had a great deal of pleasure sersing with in
the Assembly.

ASSEMBLYMAN DeCROCE: Don't you want to see us?

COMMISSIONER CIMINO: I said that to you last time,
Assemblyman, if you remember, and they were not here last
time. I did not forget that, Alex. (laughter) It's always
nice to see you, Assemblyman.

Mr. Chairman, members of the Committee, thank you once
again for the opportunity to help you in your analysis of the
Civil Service system and the Department of Personnel 1in our



constitutional mandate to maintain a merit system free from
political coercion, for public employees and public managers.
As you will see, the Department of Personnel has taken dramat.c
and substantial cuts over the last few years. We've done this
at a time when the Department 1is most needed to help manage
Governor Florio's efforts to downsize State government and the
State workforce. I believe we had some discussion of that
issue when I was here previously.

I believe your review of the Department of Personnel
will show that the Department has done a good Jjob as the
State's principal human resource agency. As the national
recession drags on and the State continues to face fiscal
difficulty, we must persist 1in the prudent management and
control of our resources -- particularly our human resources.
The Department of Personnel 1is best suited to provide that
professional human resource management.

Let me take this opportunity to give you a brief
overview of the Department's budget over the last few years and
-- in relationship to the Department's budget as well -- how it
has juxtaposed to handling the 74,000 people 1in the State
workforce and the 135,000 people that we are responsible for in

county and municipal -- and indeed, even in some of the school
boards. Our expenditures have been cut 20 percent between
Fiscal Year 1989 and Fiscal Year 1991. In point of fact,

that's a complete cut of $5 million. Our staff has been cut by
28 percent from Fiscal Year 1989 to Fiscal Year 1991. That's
170 people. We operate this Department today, in the
traditional aspects of the Department at 1975 manning levels
with in excess of 20,000 people more at the State level to deal
with, and I don't know how many more, quite frankly, at the
county and municipal level that we have to deal with.

The current staff levels for the traditional functions
of the Department, as I said, are at 1975 manning levels.
Training positions 1in State government were reduced by 20



percent in the consolidation of training at the Human Resource

Development Institute, which is a $5 million savings. That was
Governor Florio's Executive Order No. 12, which, 1in fact,
consolidated 63 training programs. We have consolidated thart

and, in point of fact, we cut one-third of the workforce in the
consolidation as well as saving $5 million in the aggregate.
And approximately 40 percent of the Department's resources are
devoted to serving county and municipal governments. Sixty
percent of our recruitment and selection activity is devoted
specifically to local government; for example, in the area of
police and fire. We do police and fire testing. That 1is a
system that has for a long time -- almost 100 years now —-- been
based on some kind of merit, some Kind of promotion for that.

I have to tell you, though, I'm a little disappointed,
Mr. Chairman. I volunteered to be here at the last Committee
meeting, and I will be here each and every time that it is the
desire of the Committee, or at the polnt where we think it 1is
important, but I was told that my presence wasn't really needed
through your staff, which is fine. Yet, I've come to find out
that the Department itself was extensively examined. I think
that's patently unfair. We're happy to sit here. We're happy
to sit here next to whomever wants to talk about us or to us in
each and every occurrence, and we will do that. To have the
Department, in fact, be criticized 1in any way without the
appropriate agency head or their designee being in the room, I
think is unfair to the Department.

I'll tell vyou what 1t does: It's particularly
disturbing to me in that a great deal of misinformation was
given to this Committee; information that has now been allowed
to sit for, I guess, in excess of a week which could have been
correctable at that point of time without any further
discussion, or us having to go back. But, more importantly
than that, those so-called facts have had a deleterious
impact. It has exacerbated the morale problems that already



exist 1in a Department that 1s understaffed and overworked. I
am particularly offended that that has, 1in fact, happened to
cur pecple. We are dealing with the Department so that I may
express this to people. We are dealing with the c¢nly
Department 1in government that took single day layoffs. These
people 1literally took a pay cut because of the egreglous
situation that is out there. We are dealing with a Department
that 1s experiencing an explosion in the number of applications
for examination because the State of New Jersey has no jobs in
the private sector, so people are appealing to government to do
that. We are dealing with a Department that 1s dealing with an
explosion of appeals because everybody 1is concerned that 1if
they don't appeal their par, or their performance evaluation,
they will be downgraded and, subsequently, they will lose
money. So, we are dealing in some very, very extenuating

circumstances.

I'm happy to answer any questions for this Committee.

I think I've always been one -- whether I've been a legislator
or a member of the cabinet -- who has been open and willing to
discuss things with people. We've never hidden from the

facts. We've always spoken the facts. And I would only hope
that if you were going to have people come before your
Committee —-- as you have the rightful purpose to do -- to ta Xk
about the Department, to talk about the Civil Service system,
then the Department 1s here, and, in fact, here when I am here,
to listen to the discussion.

I'll be happy to entertain any questions, Mr. Chairman.

ASSEMBLYMAN RUSSO: The only thing I would say to you
in response to that 1is that most-- Of course, you or your
staff or members of your staff, or a particular member, was
here last time and of course, you're welcome to be here each
time. That's why at the beginning of each meeting I've been
announcing all the meetings far in advance, or as far 1in

advance as possible. Ironically, as you probably will agree,



we on the Committee do not know what testimény we will elicit
until the person who is giving the testimony states that. So,
we have no control over that.

COMMISSIONER CIMINO: Mr. Chairman, I understand, and
I understand the difficult position you are in. I have sat 1n
that chair and I've done that -- I know Assemblywoman Bush has
done that previously -- and I understand. However, I must tell
you that -— and I understand the atmosphere that exists in the
State, and I understand the cacophony of noise that 1s out
there currently about government -- but I must be unegquivocal
and clear that when people wave papers and say, "This 1s what
we're talking about," you need to get through the facts. You
need to understand what those facts are. And pecple say that
we haven't taken project specialists off the payroll? That is
patently, unequivocally incorrect. When we hear that the SES
hasn't been downgraded; it has been downgraded. When we hear
that the SES 1s inappropriate the way it was structured, no
question. But Governor Florio didn't structure 1it. It has
been arbitrary; it has been capricious; it has had a ceiling

effect. There aren't sufficient number of minorities. The
Governor, to his credit, is trying to straighten that out.
So, all I want to make sure—— Your job is a difficult

mission, particularly in light of the fact that you are dealing
with a management personnel system whose structure does not
solely affect the State of New Jersey, but it affects local
government, county government, and school boards to some
degree, and when we've got those situations going, we've got to
be very, very conscious of what it is that we allow to be fact
versus fiction. That's all we want to do -- 1s to make sure
that the playing field is a level playing field when we're
dealing with things.

ASSEMBLYMAN RUSSO: The only thing I would say,
obviously, in response, 1 believe for all the Committee, 1s



that when any witness testifies we will consider each testimony
on whatever merit we glve 1it.

COMMISSIONER CIMINO: Okay.

ASSEMBLYMAN RUSSO: On the other hand, you know what
the schedule is. If your staff calls and asks 1f we plan on
having Commissioner Cimino testify, the answer would be no, in
deference to you. On the other hand, as I recall, Ms. McMahon
happened to be here during a portion, and it was constructive.
We did not plan to call her again, but on certain questlons
with regard to the Pension system, it was quite helpful that
she was here. We're not asking or requiring you on particular
issues, although there were some particular issues which I
might want to note, and I know Assemblywoman Bush had asked a
question which might have gotten back to you with regard to
just the Civil Service system, in general. The other Qquestion
-— and this doesn't have to be today -- that had come up
several times from whatever sources, was when you had testified
originally with regard to the approximately 5000 people that

have left since '88 to the present. The Qquestion was,
obviously, number one: Who left -- and I know you didn't have
all the figures at that time -- women, minorities, last 1in,

first out, and also how many people of those 5000 may have been
by attrition, how many of those people may have been affected
by bumping? Those kinds of questions. I don't think you have
that information today, but that's something we are going to
ask you back for.

COMMISSIONER CIMINO: Sure, happy to provide that
information. We can run that on the PMIS.

ASSEMBLYMAN RUSSO: We would welcome you having a
staff member here; absolutely no problem.

COMMISSIONER CIMINO: Okay.

ASSEMBLYMAN RUSSO: Okay. Questions?

ASSEMBLYMAN DeCROCE: Well, if I may? Just let me say
this to you, Commissioner, with all due respect. I know you're



fair and honest and you tried to do as much as you could for
the Committee -- no doubt in my mind about that -- but how do
we, as a Committee, curtail somebody from the audience if they
want to speak before this board? Whatever subject, they may
come up before us-— We had a young lady -— I don't think we
ever got her name, frankly -- who refused to give her name and
was a member of the workforce who had some concerns, frankly,
did mention the term "project specialist” as well as other
positions. I don't know how you stop them, I mean--
COMMISSIONER CIMINO: I'm not asking you to take awav
somebody's First Amendment rights, believe me. It would be the
last thing 1in the world I would do. I've always been an
advocate of that. As a matter of fact, I look back on my youth
and maybe -- as a big advocate of that in the '60s and will
always be-- What I'm simply saying, Assemblyman, is that when
somebody suggests that the management structure of the State
government 1is bloated because there are 12,000 unclassified
employees, we have got to-—-— Granted, there may be 10,000
people out there, but we've got to make a quality of 1life
decision. Do you eliminate marine police who patrol our shores
for a very wvaluable ©purpose? Do you eliminate the
investigators who go out? Do we eliminate the 425 unclassified
who work for the New Jersey Legislature? Should we start there?
So, 1it's easy enough to put out there a statement
that, in point of fact, you know, we've got all of these things
that are going on. It's much more difficult to walk through
that statement. That's all we're asking for - an
opportunity. We had done that earlier in the morning and, we
had gone through that with the Assembly Appropriations
Committee in large measure and had explained what those numbers
were about in large measure, as to where 1in fact that
population was. We can give the Committee that breakdown.
We're not looking to prevent that information because, quite
frankly, we're kind of proud of what we have done to eliminate



many of the problems that are out there. This Department, I

will tell you, does a substantial job. I mean your concern
is: How is the budget driven? Well, in Deputy Commissioner
Kassekert's area in the Office of Personnel Management, we
are-- You're going to hear people come before you and tell
you, "That DOP's no good," and the reason we're no good 1is
because we are the "Doctor No" of government. We don't allow

reclassifications from 19 other departments to go willy-nilly,
because you know what happens when we reclass people? It
drives the budget up. You've been a Freeholder. You know what
I'm talking about. It drives the monetary aspect of the budget
up.

Now your responsibility, and ours, is to try and
deliver a cost-effective, lean government. So, you will hear
people complain about us for that purpose. No question about
it. Because we do that kind of job. That's what we are
supposed to do, and in doing that, I just want to make sure
that there's a balanced, level playing field for the people in
the Department. Because back here, where I've got women taking
work home at night and on weekends to do the job that they're
doing, can you imagine what it feels 1like when they hear
constantly how bad they are? I mean, that's not helping worker
productivity, and it's certainly not helping sick leave, and
they are two major issues that have got to be dealt with by
this government if we want to trim its sails. That's all I'm
simply saying. I don't expect you to try and control what's
out there.

ASSEMBLYMAN RUSSO: Assemblywoman?

ASSEMBLYWOMAN BUSH: Thank you. It's a pleasure
seeing you, too, Commissioner. I'm sorry I missed you the
first week.

Last week when some of the presentations were given --
and I think you are making reference to a very thick packet
that was provided to the Appropriations Committee -- I had



questions for the person that testified as to the substance of
some of those allegations that were being made which, I
think-- I don't know if was my reference or his about a hit
list, that these were people that could go because you could
see 1t was Judiciary, etc., etc. One of the things I did have
a question about was there was a listing of contracts, I think,
like carpet-cleaning, everything, full gamut-—- I don't know if
that would be within your—-- And it said it was-— Okay, that
wouldn't be within your thing.

COMMISSIONER CIMINO: No. No, Assemblywoman.

ASSEMBLYWOMAN BUSH: Okay, because that was some of
the concern that I had. This was being shown that here 1is a
2ig ticket item multiyear contract, but no indication as to how
many years and such. So questions were answered. But I do
understand your concern as to things that go on, and as th=
Chairman was saying, it probably would be good to be here at
all of these meetings because you never know who's coming up
with what, you know. A lot of questions do come forward,
because I am one of the people that was requesting a basic, I
guess, almost course: What is Civil Service?

COMMISSIONER CIMINO: Well, I'm glad you asked that
question, Assemblywoman, because Civil Service is not what 1i-=
appears. It's not an obfuscation. It's not a way of
preventing people from getting jobs. It's a system that's
inherently built into New Jersey's Constitution, a Constitution
I might add, that I have viewed from a historical perspective

-— as a history major -- as one of the finest state
constitutions in the United States of America. I think a lot
of other states refer to our Constitution as being that. It is
built into the Constitution based on merit, based on

examination, and based on veterans' preference; that veterans
have a right to jobs, in that regard. And it 1is a system that
is really a management system. There are a lot of management



prerogatives within the Civil Service system. It is a guide by
which management can work in doing things.

Now there were problems with it, as I've testified

befcre. But much to its credit -- and I'm happy to give them
the credit -- Governor Kean, as one of the priorities of his
administration, made Civil Service a movement towards reform.
He reformed the system 1in 1986. The first opportunity to
utilize the reform came last year. Prior to 1last year, the

bumping provisions were such that you could bump anywhere in
the government. Those bumping provisions have been narrowed
substantially. Our track record of last year shows that we go
anywhere from 2.5 to 2.75 bumps »2er move, so we did roughly
around 1200 moves last year. Out of the classified service,
out of the Civil Service, we ended up with 237 people being
laid off. We actually effectively terminated more people for
cause, and that's one of the other myths versus realities in
this government; that we don't fire people. We do fire
people. They were fired outright or they leave in one way or
the other, but we do have people who don't make it. So, that
is really basically what it does. It kind of provides a
management system.

It's a system that provides for people to be r.oved
based on merit. That all grew out of the latter part of the
19th century. It was really a progressive era reform and not
unlike giving women the right to vote and the direct election
of U.S. Senators, all of it coming at the same aggregate period
of time. It affects not only the workforce of the State, but
it impacts on the colleges, it impacts on county government, it
impacts on municipal government, and it impacts on school
boards. In effect, it says simply this: that you will be
promoted based on merit. You will take an exam to find out
whether, in fact, you are qualified. We do provide a proviso
that says that if you serve the country in time of war and you
are a veteran, and indeed we have a new class of veteran today
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that we will deal with in the next rounds-- We have -- for the
first time in the history of the United States -- female
combatants who were, literally, 1in the combat zone 1in the
Persian Gulf, who will be able to move to the top of the list.

Some of the other things that we need to deal with in
large measure that were not dealt with, and we are moving
forward with, 1is-- For some reason, under the statute as it
was passed in 1986, we did not create an Affirmative Action
Advisory Board to the Commissioner. We are creating +hat and
there are a couple of reasons for that, Assemblywoman. First
off, I'm very, very much concerned about the ceiling effect
that occurs 1in government, not only for minorities bput for
women. I'm equally concerned that my analysis of the data of
the 1980 census figures shows that we have been
disproportionately unfair to Hispanics in this government, and
that we have not measured up to the goals of the 1980s. If you
understand the census data of the 1990s as 1it's about to be
projected, we are even more behind. So we need to look at that
information to be able to arrive at the goals that we need to
set, and in large measure, we need to be able to move towards
establishing that. The workforce of New Jersey needs to be a
composite of the population of New Jersey, and we've got to
move in an affirmative way because if we fail to do that, quite
frankly, the level of adverse impact that can occur is going to
bring the Federal government 1in here, and there will be
substantial cost to the State for its failure.

ASSEMBLYWOMAN BUSH: Two more questions 1f I may, Mr.
Chairman?

ASSEMBLYMAN RUSSO: Real brief. Real brief.

ASSEMBLYWOMAN BUSH: Very briefly.

I'm assuming that your Affirmative Action Advisory
Committee then, will hopefully, address a concern that I
expressed at the last meeting. That was, 1in looking at the
charts that had been provided as to when minorities and women
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began to have somewhat of an effective number within the
workforce, and if we're looking at the last hired, first fired,
that that brings it down. 30, can I somewhat assume that this
advisory council will look towards that even in the issue of
bumping?

COMMISSIONER CIMINO: We're going to look at those
issues. We're going to look at, essentially, the issues that
affect this, again, because this system Jjust doesn't affect
State government. One of the fallacies that I have found 1in
coming here 1is that most people think (ivil Service, think
State. I'm happy to see that Mr. Dressel and Mr. Dorf are here
because they know about 1local governments. But it does not
affect this. I will also tell you that governments need tc
elect to become members of the Civil Service system. They do
not do that. It's not a mandate. It's not a State mandate-
They need to vote by referendum whether they want to—-— And the
people vote to come into the system.

ASSEMBLYWOMAN BUSH: Just one other thing. You said
that Civil Service 1s a management system. By that, do you
mean that 1t's a system by which we manage, or what do you mean
it's a management system?

COMMISSIONER CIMINO: It's, in my opinion, a
management tool. It is a tool that effectively, 1in large
measure, actually protects management because most of the
things that are in there are nonnegotiable items, and gives
management a dgreat deal of prerogative in what 1t can do as
opposed to being at the bargaining table, not wunlike the
benefits that you're going to talk about. Most of the benefits
that go to the workforce of the State of New Jersey do not come
from negotiation; most of them are done by statute. They are
not negotiable. Very little that comes through the contract in
that area -- with all due respect to the labor unions and what
have you -- 1in point of fact is done by statute.

ASSEMBLYWOMAN BUSH: Thank you.

12



Thank you, Mr. Chairman.
. ASSEMBLYMAN RUSSO: Thank you.
ASSEMBLYMAN ROMANO: I'll be brief.
ASSEMBLYMAN RUSSO: Real quick. Last question.
ASSEMBLYMAN ROMANO: I guess you noticed that because

Assemblywoman Bush and I are together on many committees our

minds run the same way -- soO your comments were mine.
I would just 1like to say this, Commissioner. There
were some numbers explored representing different things. I

would ask of you, because no one is about to start calling you
on the telephone and say, "Guess who's here and what they said
about you? Come right down," -- your staff can then, how
should I say, address themselves to those particular issues,
and we'd be only too happy to receive some written
communication regarding someone's testimony.

That's all I have, Mr. Chairman.

ASSEMBLYMAN RUSSO: Thank you.

Commissioner, thank you very much.

COMMISSIONER CIMINO: Thank you very much, Mr.
Chairman. Thank you, everyone.

ASSEMBLYMAN RUSSO: Mr. Dressel. Mr. Dorf. Thank you

for coming today.
WILILTIAM G. DRESSEL, JR.: Thank you very much,
Mr. Chairman, and members of the Committee. My name is Bill
Dressel. I'm Assistant Executive Director of the State League
of Municipalities. I'm joined with Gerald Dorf of the League's
Labor Relations Counsel.

Before I start, Mr. Chairman, with my prepared
comments, I would like to compliment you for convening a forum
-— or series of forums -- for employee groups and management
organizations to come before you and to express our concerns on
these very important subjects. I think that 1it's time that
they be reviewed, and I think that the information that you're
going to hear from the League today, and from the county
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organization, and the School Boards Association, who I
understand is here, is going to assist you in vyour
deliberations.

I think all of you have my statement that I Jould like
to read into the record and then I would like to have Mr. Dorf
speak. Earlier this vyear, Governor Florio signed into law
Chapter 382, which created a permanent Pension and Health
Benefits Review Commission. The League of Municipalities
applauded this action as it represented the culmination of many
vears of steadfast lobbying efforts.

We have always believed that the continual
introduction of pension and health benefits legislation does
not address the problem at its root; but instead is an attempt
to offer solutions to highly complex and technical issues in a
piecemeal fashion. This results 1in the passage of an
inordinate amount of bills without benefit of knowing the
long-term fiscal impact.

A Pension and Health Benefit Commission would provide
the proper scrutiny accompanied with full actuarial data to
accurately determine the tremendous 1implication of such
legislation. The Pension and Health Benefits Review Commission
should be viewed by the Legislature as a useful too. or
resource at its disposal to get at the facts and determine
whether or not a given pension or health enhancement is in the
best interest of the employee -- employer of the State.

We ask your help in urging the Governor and the
legislative leaders to make the necessary appointments to get
the Commission started on 1its charge. We are very much
concerned that-- We learned very recently that the legislative
leadership and the Governor have not made these appointments.
This legislation, as I indicated, did clear both Houses of the
Legislature. It was signed, and I think it's about time that
this Commission start off.

14



The second item concerns binding arbitration
legislation. It 1s no secret to anyone familiar with local
government operations that the binding arbitration system 1in
this State is one of the most costly and unfair laws with which
State government has burdened municipalities. Of particular
concern to municipal government 1s the role of the arbitrator
and the need to give greater consideration to the
municipalities' ability to pay.

Moreover, municipalities are faced with the reality of
operating under the State-imposed budgetary cap. Thus, it is
extremely difficult to meet the demands of service contracts
which award increased salaries for police and fire personnel.
The results cf the League's salary survey, which is presently
underway, will illustrate that these contract obligations far
exceed the 4.5 percent cap municipalities must operate within.

Currently, there are three bills pending on the
subject -- Assembly 836 sponsored by Assemblyman Bill Pascrell
and Dick Kamin, A-336 sponsored by Assemblywoman Ogden, and
A-1059 sponsored by Assemblyman Frank Catania. The League
fully supports these common sense measures as they attempt to
bring some modification to the Interest Arbitration Law. As a
side note, our Labor Relations Counsel, Gerry Dorf, who will be
speaking shortly, has prepared an analysis of this legislation,
and I will make that a part of the official record.

Now, I would 1like to introduce Mr. Dorf who will
amplify further on aspects of the Civil Service Regulations and
Health Benefit Provisions that we believe require your
consideration.

' Mr. Chairman, at this time, Mr. Dorf.
GERALD L. D ORF, ESQ.: Mr. Chairman and members of
the Committee, I start off with one slight correction. We left
out an "and" sign in your Committee name. It's obviously the
"Assembly Select Committee on Civil Service and Employee
Benefits," with all apologies in our haste to get this typed up
this morning and have it available for you.
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I don't propose to read our statement but I would like
to make it part of the record. As Mr. Dressel has mentioned,
when we get to interest arbitration, which we'll touch on
briefly at the end, we prepared a much longer analysis of the
three bills that are pending in the Legislature -- three
Assembly bills -- and that's available for your review as well
as about a 26-page analysis of the three bills. 1I'll touch on
that briefly because that's not really within, probably., the
purview of your Committee.

ASSEMBLYMAN RUSSO: I was going to say to you, I don't
mean to interrupt you, and I never say this: If you want to go
through this in some detail, which is usually opposite of what
I say, feel free.

MR. DORF: Okay, thank you.

ASSEMBLYMAN RUSSO: I think it's time well-spent on
that written statement, and I just skimmed it.

MR. DORF: Okay. I appreciate that very much.

In terms of my own background, I am President of a law
firm in Rahway, and our firm has represented both private and
public sector employers on labor and employment matters now for
more than 20 years. Since 1973, I have been Labor Counsel to
the State League of Municipalities. In addition, there's a
tripartite commission, which I'm sure this Committee's aware
of, the Public Employment Relations Commission Appeal Board --
as apart from the Commission 1itself -- which handles matters
involving agency, shop, and dues deduction matters. I am the
Management member of that Commission and have been for about
the last six or seven years.

As probably you all know, the Public Employee

Relations _ Act - the official name is New Jersey
Employer-Employee Relations Act -- was passed by the
Legislature and signed by the then Governor Hughes, in
September of 1968. The law has been arended several times,

including in 1974 when it was amended to give the Commission
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unfair labor practice authority and in 1977 when it was amended
to give 1interest -arbitration powers to the Commission. What
interest arbitration is -- and the term is kind of a misnomer--
But what interest arbitration really is, as you all know, is it
provides for compulsory arbitration in police and fire disputes
in the event the parties are unable to reach settlement on the
terms of their negotiations.

Prior to the adoption of the PERC Law in 1968, there
was, of course, some collective bargaining that existed in th-=
State. However, the passage of the law in 1968 really was <the
impetus for unions to begin to organize opublic employees and
now —— and I just checked this figure out with members of PERC,
recently -- there are more than 3500 bargaining units in the
State of New Jersey. This includes State unions, local unions,
county unions -- the number that peripherates 1is almost
mind-boggling -- of which about 900 are police and fire
bargaining units.

What has been of great concern to the League of
Municipalities 1is the spiraling -- what I call 1labor and
labor-related costs. By labor-related costs, I mean there aire
fringe benefit costs that have just been growing
astronomically. For example -- and this 1is not part of our
paper -- a recent study by the United States Chamber of
Commerce has shown that in the private sector, fringe benefits
-— as an add-on factor to labor costs -- constitutes, in 1990,
over 37 percent. So you take the employee, whatever that
employee makes, and add another 37 percent on, you get fringe
benefits cost. In the public sector, that figure 1s well over
40 percent and if you get into the public safety area -- that
is police .and fire -- 1it's probably over 50 percent as an
add-on cost. I just point these out as facts. They can
certainly be verified so that when we think in terms of
employee costs and salary costs, there are the additional costs
of fringe benefits. As we point out, they are what I call
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roll-up costs. And I'm familiar with the term roll-up because
among the other things I do is some teaching for Cornell on

collective cost bargaining agreements.

Think about this. There are certain 1tems that
automatically go wup as salaries go up. For example, 1if
salaries go up, overtime costs goes up. If salaries go up, the
cost of pensions go up because pensions spin off salaries. If

salaries go up, the cost of a holiday goes up, the cost of
vacations goes up. Anything that's related to salaries go up
as salaries go up. These are what I call roll-up costs which we
just kind of ignore, but they're really there. And obviously,
if you have a step guide-- Be it in a teacher area or be it in
the area of other public employees, you have a step guide.

Employees are getting really what I call both a
horizontal raise; that 1is an across-the-board raise, and
they're getting a vertical raise, that is, they're going from
like two years of service to three years of service, and you
nave that built-in implemental factor which can be, in some
areas 2 percent, 3 percent. We seem to kind of ignore that,
but those are added costs. These are the kind of spiraling
costs that have been 1increasing in the public sector for
years. We see 1in the private sector, for example, wage
increases in the area of perhaps 3 percent, maybe even less
than 3 percent, and we're asking these same individuals, these
taxpayers, who are getting a 2 or 3 percent ralse to now fund
increases for public sector employees that are running 7
percent, 8 percent, 9 percent. It's coming down. I'm seeing
the figures. We're not seeing 9s anymore. It's coming down,
but it's still well in excess of the private sector. And by
the way, despite the fact that I had this statement, I'm not
reading it, because I think I know it well. If you'd like to
interrupt to ask questions as I go through the presentation,
please do.
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ASSEMBLYMAN RUSSO: In those figures you gave, what
would you consider fringe benefits?
MR. DORF: In terms of--

ASSEMBLYMAN RUSSO: As opposed to-- You've got
roll-up costs here, and I see that. You say, for example,
certain roll-up costs continue to escalate as these costs are
based on wages, and they rise. Do they include, but are not

limited to, costs of vacations; meaning, when the salary goes
up the cost of missing time goes up?

MR. DORF: That's correct.

ASSEMBLYMAN RUSSO: Now, when you use the figures 37
percent, roughly, 1in 1990, when you're getting paid a salary in
the private sector, about a third of that, in essence, would be
also in fringes. What would you consider fringes? And then
you said in the public sector it could be more than that, and
in police and fire 1t might be as much as 50 percent. Now,
what would you define as a fringe? I mean, I know what I might
do, but I'm just wondering where that comes from?

MR. DORF: Well, let me give you a whole bunch of
examples of fringes. Any unpaid -- sorry -— any paild unwork
time 1is a fringe benefit. So you can think of all the paid
unwork times, that would be vacations, holidays, personal days.

bereavement days. Bereavement is a cost time. Frankly, I've
never been able to figure out what the cost is. I mean, we
just simply say it's a cost. You can presumably do 1it, but

what you have to do is have an actuary take all the potential
relatives that might become deceased in a year and figure out
how many of them might die and what the cost might be, and if
you spent probably $15,000 to find it cost you $5000, you
wasted your money. So, it's a cost time. Everybody
acknowledges it as a cost time, but 1it's one of those cost

times that you can't really do anything about. Overtime,
clearly, 1is a cost time. It is a fringe benefit 1item. Add
that one.
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ASSEMBLYMAN RUSSO: Not health benefits, for example?

- MR. DORF: Of course. That's a big piece I'm going to
get to shortly.

ASSEMBLYMAN RUSSO: Okay.

MR. DORF: In my Jjudgment, the cost of health benefits
is the issue of this decade. This 1is the issue that public
employers as well as private employers are just going to either
get over and deal with and handle, or they're going to choke on
it, because it 1is so costly. It's just an astronomical cost.
Health benefits are a tremendous cost, life insurance, pension
costs-- And by the way, when I say fringe benefits I mean not
only those fringe benefits that are 1in a negotiative or
collective bargaining agreement, but those that are 1imposed
legislatively. For example, temporary disability, unemployment
comp, worker's comp, those are all fringe benefit costs. Those
are all things that an employer, be he or she in the public or
private sector, has to pay. And these are the kinds of
additional costs. Take, for example, uniform allowance, gun
allowance. We have some police contracts, for example, that
require a certain amount of money to give to the employee to
qualify in a rifle range, or to qualify in a pistol range, or
to clean his or her weapon, or things of that nature --
cleaning of uniforms in addition to buying uniforms. The list
is almost endless in terms of the Kkind of benefits that we're
talking about.

I'l1l give you a recent one which has come into police
and fire negotiations, for example: A request that certain
items be rolled into salary; that is, for example, policemen
and firemen work, irrespective of the fact that it's a holiday,
and in many contracts you get a lump sum payment in lieu of
holidays. That lump sum payment often comes in December. It's
kind of like a Christmas Club item, but it's a cash payment,
and in some contracts they've asked that after a certain number
of years of service that that be rolled into the base pay.
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There's only one reason they're asking that to be rolled into
the base pay. That's to Kkick up the base pay 1tem before
retirement so the pension will be higher and instead of doing
it as you retire, you do it after a certain number of years of
service so that the folks that administer the pension fund
won't get suspect about it and say, "Wow, this 1s wrong. It
may be violate of the statute." So you get around 1it by
instead, proposing that it come in, say after 22 years of
service, roll that kind of thing in. So, those, again, add on
costs and since the employer pays the bulk or a substantial
part orf the pension costs, that's an additional kind of cost
that we see and we'll have to face.

ASSEMBLYMAN RUSSO: Assemblywoman?

ASSEMBLYWOMAN BUSH: Thank you, Mr. Chairman.

If the benefits of wvacation and sick leave were not
established by statute, in your opinion, what effect, 1if any,
would this have on local government?

MR. DORF: Okay.

ASSEMBLYWOMAN BUSH: If it had to be negotiated?

MR. DORF: Yes, you've been reading ahead.
(laughter) But let me comment on that.

There are, 1in municipal government area, only two
benefits that are 1legislatively minimum mandated. There are
far more, by the way, in State government, and it's not my role

to get 1into that. I'm sure you'll have someone who will
testify on that, if you like. The two that are mandated by
statute, and I've listed them, are sick leave, which is -- and
I list the statutes under B) on page 2 of my statement -- and

on page 3, on vacations. Now let's take the easier one first;
the vacations.

You look at that vacation establishment and you say
well, if this were negotiated would the employer have agreed to
more than that, or not more than that? I would presume that
the upper end of the scale, for example, 20 working days of
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vacation after 20 years probably is a 1little bit higher than
maybe in the private sector. The lower end probably is fairly
much in keeping with the private sector. So, as 1t's been
established by statute, vacation is probably not much of an add
on cost item. I imagine that if the pendulum were to swing
freely in the public sector, that the benefits and vacation
would probably be in that area or maybe more or maybe less, but
not significantly.

A big item, however, is sick leave: fifteen days, one
per month the first calendar year of service, then 15 days as
of January 1, beginning the second year of service. So,
theoretically, if I were to be employed 1in the month of
December, I'd have one day for December and then by January,
having been on the job one month, I've got 15 sick days in the
bank. Not bad. The private sector doesn't come anywhere close
to that. In the private sector you look at maybe five days of
sick leave for most employers. And by the way, as I point out
here, the average number of sick days taken 1in the private
sector is about five or six, just about equal to the number of
days. I don't know what the figures are in the public sector.
I know they are higher based upon the clients that I've spoken
to. In fact, I had a judge ask me at a court proceeding one
time where we were seeking to discipline an employee for taking
an excessive number of sick days and this judge asked me -- not
too rhetorically -- "Well, don't all public employees take all
their sick days every year?" That's the perception out there.
The perception is if you have 15 sick days you take them, and
it's far, far more than the number of days that's granted in
the private sector. I believe that if you would have
negotiations on it and it wasn't mandated by statute, that
you'd probably have a lot less.

ASSEMBLYWOMAN BUSH: Thank you.

Thank you, Mr. Chairman.

ASSEMBLYMAN RUSSO: Thank you.
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MR. DORF: Now, the health benefits area is another
interesting and critical area and this is the area I think, as
I said earlier, 1is going to be the major battleground, if I
could use that, or major field of negotiations, in this decade
and the coming years. Why?

The costs of health care are just spiraling. I won't
get 1into why, whose fault it 1is, whether 1it's the medical
profession's fault, a fellow profession, or what. Irrespective
of what 1s, it is. We all know health care costs are going up
astronomically. I have one municipality we represent that pays
on the average for its employees, $8000 a year in health care
costs, $8000. There are employees I KkKnow that work, for
example, in some municipalities either on a part-time basis or
rather short hours, or working for school districts, where
their health care costs to the employer is close to what their
actually salary is. They would almost work for free to get the
health care <costs, because the health care <costs are so
significant.

Now, what does this all mean? To many unions, and by
the way, I am very pro—-management —-- I'm not antilabor; I come
from a working class background; my father was a teamster --
the bottom line, however, is we have to look at what 1is fair
and what is reasonable. And the fact of the matter is, that it
is not fair to expect the employer to continue to pay these
escalating costs. And what's happened? The employers have
over the years agreed that we will provide the employee with
"X" insurance, parenthetically, irrespective of cost. And when
that cost was a couple of thousand dollars six or seven years
ago and it's now $6000 or $7000 or $8000, you get no credit for
it at the bargaining table. If it were capped, if the employer
had agreed, "we'll give you "X" thousands of dollars for health

insurance,"” and then the insurance costs went up, then you make
it part of the barqaining package and you settle it as part of

the bargaining package.
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I know it's anathema to many, many unions and when you
talk ta them and say, "There's got to be a cost sharing

formula," they don't want to hear about it because some of the
members don't want to hear about it. They want to have this as
a totally free benefit and I submit to you that it can't be a
free benefit. The State's Health Benefits Plan, unfortunately,
helps to perpetuate that because the State Health Benefits Plan
number one, 1if you read it carefully, has got a very low, for
example, major medical deductible. It's absurdly low in this
time of rising costs.

For instance, digressing from that for a moment, I've
seen prescription plans that when they first came in had a $1
copay feature. That was when prescriptions cost maybe $8 or
$10. Now prescriptions, on the average, costs probably $28 or
$30. Shouldn't the copay have at least gone up to $3 to match
that? Shouldn't we consider, for example, having generic
benefits; that 1is, generic prescription items be at one factor
and name brands another factor to encourage people to use
generic brands instead of name brands?

Those are ways in which you might save money, but the
State health benefits program provides: 1) among other things,
a very low deductible on major medical, and: 2) it provides
the employer pays it all and the employer must treat all of its
employees the same. Bottom 1line: “I'm municipality 'X'. I
want to put in for some of my employees but not all."” I can't
do it. It's either all or nothing. You either have to cover
the entire workforce or nobody; you have to treat them all the
same. Also, you have to pay it all. The employee doesn't pay
any of it.

Now, if you take that proviso out of the statute and
again, let the bargaining table operate, -hen perhaps you'll
have some municipalities who might come under the State Health
Benefits Plan who either won't now, or have been in and opted
out because they would then havse the ability to negotiate this,
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negotlate as to whether or not there should be some kind of a
copay feature -- negotiate as to whether they want to have all
or some of their employees 1involved 1in 1it. What would take
place at the bargaining table, I think, would make a lot more
sense 1instead of foisting all the costs on the employer.

ASSEMBLYMAN RUSSO: For example, what you woculd do--
That was one sentence, I think. Anyway, for example--

MR. DORF: That probably was. Probably run a whole
page, toco. Sorry about that. I write better than I speak, in
terms of syntax.

ASSEMBLYMAN RUSSO: No, no. It's good. If <vou, for
example, had a situation where what you're saying is, let's say
the employer would have a cap of so many thousands of dollars
of health benefits toward a policy:; above that it would either
be a shared-- It would be negotiable whether the employer paid
a portion, the employer paid any, the employee paid some?
Agreed?

MR. DORF: Yes.

ASSEMBLYMAN RUSSO: It would mean some kind of cap—-

MR. DORF: Correct.

ASSEMBLYMAN RUSSO: -—as opposed to what it 1s now
where the employer pays, in essence, the whole thing.

MR. DORF: Yes, let me give you another example. I
just negotiated this in a county, and we hope it's going to
work. Let me tell you what I'm talking about. We have
situations not only where we have in government, where spouses
worked and are covered by the same health insurance costs --
and you can't collect twice -- we also have situations where
you might have a spouse that works for another employer and 1is
covered under a health benefit insurance plan, and we say to
ourselves, "Why should we be paying double, or why should we,
literally, be throwing this money away?"

What we did in this county -- and this county, by the
way, 1is not under the State Health Benefits Plan so we were
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able to do that-- What we did, was we provided that for those
employees who opted out, would not want to be covered under the
health benefits plan, we would give them a certain amount of
the dollars savings. It turned out to be about half and we
spelled it out by contract. If you don't take this insurance
plan, we give you this amount of dollars in cash in your
pocket. Now the county saves half because they don't have to
pay for that insurance benefit cost, and the employee gets that
half in cash. Now the union was so concerned that there might
be some employees that would just leap to get this cash and
give up coverage when they could ill afford it, as part of the
arrangement -—- we agreed to do this -- the individual opting
out of 1insurance coverage must show satisfactory evidence to
the employer and to the union, that he or she 1is covered
elsewhere, that they have spousal coverage elsewhere. And if
your spouse ever stops being covered, or they have this other
coverage, they can opt back 1into the plan. That saves
everybody money.

ASSEMBLYWOMAN BUSH: Opting back, could they do it
quickly without a waiting period, without being uncovered, or
would there be a gap period?

MR. DORF: Well, you have-- Under COBRA legislation
there's not going to be a gap because if the spouse loses
coverage you could have COBRA coverage for that period of time
so there would not be a gap. I appreciate your concern and the
union was concerned, and rightly so. Frankly, we, as the
employer, were concerned because remember, these union members
are our employees and we're as concerned about them as
employees as union may be for them as members. So, we made
sure that there would not be a gap.

ASSEMBLYMAN DeCROCE: Is it mandatory for an employee
to be a member of, or to use that benefit if they don't really
want to? In other words, 1f I work for the State of New
Jersey, do I have to take that program?
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MR. DORF: No. But everybody does. You Kknow, 1t's
free. Why not?

ASSEMBLYMAN RUSSO: Assemblyman?

ASSEMBLYMAN ROMANO: Mr. Chairman, I think that Mr.
Dorf can explain it better than I. Maybe you want to spend a
few moments explaining why man and wife type of situations,
both have to be offered, there could be no attempt to indicate
to one, "Well, we only pay for one plan”"? Do you want to
explain to them what law comes into effect?

MR. DORF: Well, I'm not sure, you know, and you can't
cite chapter versus the statute, but, for example, suppose you
had a husband and wife both working for the State of New
Jersey, let's say 1in separate departments. We can't simply
say, "Well, we'll cover the husband, not the wife," or, "We'll
cover the wife and not the husband,"” but I'm certain -- and
there's certainly enough brain power both in this room and
elsewhere in the Legislature -- that an appropriate bill could
be written to amend the State Health Benefits Plan whereby
either spouse could opt ocut of the plan. And I have no problem
with giving the spouse that opts out of the plan a portion of
that savings. Now it may well be that by having this double
payment we're sort of bloating what the income is of the plan
and that may very well change what some of the rates may be,
but I still have got to believe that we're paying more money,
both under the State health benefit plan and under private
plans where there's double coverage, because you can't collect
twice.

ASSEMBLYMAN DeCROCE: Are you going to give them that
benefit annually, or are you going to give it to them once?

MR. DORF: I would 1love to do the latter, but
negotiations being what they are, the odds are it would
probably be the former. Because the saving is presumably on an
annual basis, the employee would want it. But, again, 1it's a
bargainable item. It's an item that the parties can negotilace
over. I think they should have the freedom to negotiate 1it,
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and the way the State health benefit plan was written out, you
can't.

ASSEMBLYMAN GEIST: Mr. Dorf, first of all, I'm a
freshman Assemblyman, so I haven't been around here all that
long. Some of these things you're talking about just seem like
simple common sense to me, relative to State plans. I have a
question for you. If it's so common sensible, why hasn't it
occurred previously?

MR. DORF: Well, I could always say this: People are
very comfortable with what they have and what they know and
they get to be uncomfortable with the unknown. I had s
situation 1last vyear, some of you may Kknow. I did some
negotiations for the State last year in an attempt to try and
convince unions to make some of these changes. Now, this was
in mid contract and we got shut down and we got accused of all
kinds of heinous things which weren't accurate. But the bottom
line was, they didn't want to do it. They didn't want to make
changes 1in plans and programs which they knew and were
comfortable with to buy something which they didn't know and
might be uncomfortable with.

Now that doesn't mean we should stop. I think that
it's our obligation-- I heard Commissioner Cimino speak to it,
and he's absolutely right. It's our obligation to manage lean
and prudent government, and if we're going to do that, I think
one of the things we can't do 1s to waste dollars; and I think
we're wasting dollars in some of these areas.

By way, one of the things the Commissioner said was
that there are a number of benefits that are already set up by
statute, and he's right. It's more so in the State area than
the municipal area, but you have to look at what the
legislation says. If the 1l=2gislation speaks to a minimum,
that's all it 1is. It's a minimum which means you can give
more. If the legislation says you can grant no more than, then
you can't. In most cases, unfortunately -- unfortunately, I
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say again as a management advocate -- that the legislation
usually. speaks to a minimum rather than a maximum. So, 1it's
what the employer already has before he even starts bargaining.

ASSEMBLYMAN GEIST: One other quick question. The
husband and wife are both employees. What 1is the benefit to
the couple in maintaining coverage for both? Is there any
advantage whatsoever having dual coverage?

MR. DORF: The limited benefit will be in terms of
deductibles. If you have some deductibles, for example, let's
say you have $100 deductible, well now you have a bridge factor
by having the second person covered. Also, 1if you have any
copay feature, you'll have a bridge factor. But if you give
the employees a portion of the saving, in my judgment, unless
you get somebody that gets a really horrendous experience that
savings ought to more than offset what kind of additionatl
coverage they're getting now by the double coverage.

ASSEMBLYMAN GEIST: Mr. Chairman, I'm sorry. I'm not
clear on the deductible aspect. If husband and wife both have
coverage, does that mean because they have dual coverage they
have a reduction in the deductible?

MR. DORF: No.

ASSEMBLYMAN GEIST: For a catastrophic type of illness

situation, 1s there a benefit because of limitations on
coverage, of having dual coverage so that ther='s
supplementation when the one spouse's amount of coverage 1is
insufficient?

MR. DORF: In most cases the limitation is so high,

we're talking probably 1like $1 million, that it 1s almost
inconceivable to imagine the coverage running out.
ASSEMBLYMAN ROMANO: Mr. Dorf, what Assemblyman Geist
hit with his finger right on it, that's where the benefit 1is.
ASSEMBLYMAN GEIST: So there 1is still some incentive
to couples to maintain coupling insurance because of this type
of situation.
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ASSEMBLYMAN ROMANO: One further thing, 1f you'll
allow me. What you have in that situation where they must be
offered under the State health benefits system, because they're
complying with Federal law, you cannot discriminate against a
man or a woman because they're married, both must be offered
it. If, on their own, one rejects it, 1t cannot be done with
any coercion, if you will. What one finds then, here, 1is one
takes the traditional plan and the other one takes an HMO.

ASSEMBLYMAN DeCROCE: But there is some
supplementation of an 1individual's coverage when there is a
couple present.

MR. DORF: There is some limited supplementation, and
certainly there 1is also the doomsday catastrophic situation,
which probably could be covered by some kind of umbrella. What
I'm really suggesting 1s that for the 1limited amount of
additional bridge coverage, we're paying far more than we
shoulid and that we could save the dollars and the employee
could save the dollars by doing it. I don't want to seem
simplistic. You're absolutely right. If it's so easy, why
hasn't it been done before? Well, because people don't change
too easily.

It's worthy of some additional study and I'm certainly
not a pension expert per se-— I do a lot of work in the area
in negotiations, and I think you ought to get-- I don't mean
pension insurance expert. You ought to get some people in here
who really know the subject very well and spell it out in
detail and if there are some shortfalls in the suggestions I've
made, let's bring them out. But I think by and large, what I'm
suggesting can be done and can save money.

ASSEMBLYMAN GEIST: Thank you, Mr. Chairman.

Thank you, Mr. Dorf.

ASSEMBLYMAN RUSSO: Before you go on, could you talk
about-- I don't see it outlined here, and I know it's part of
the health benefits package-— I think most of us are familiar
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with the employee prescription plan and the copay:; you touched
on that- a little bit, the $1 and, I think, the $3.50, copay.
Do you know how long that's been in effect and if it's been
revised; that kind of thing? I know the cost of the
medications obviously has risen.

MR. DORF: Yes, I saw some data last year when I was
preparing to have meetings with some of the unions, and the
data that I had seen was, I think -- I'm doing this from memory
-— 1in about the last five or six or seven years, the cost of
the average prescription plan had gone up from something like
$10 to about $26 or $28; it almost tripled. So, even if vyou
were going to have the same ratio of copay feature, you ought
to be able to have at least raised that. Another thing, also,
is this: If it's 1important -- and I think it is -—- that we
have things like prescription plans and if the plan is going to
pay for the lion's share, I don't think it's so outrageous to
expect an employee to pay a few dollars toward that. I think
if we do that, we can be in a position again of saving some
money.

So, I believe that something has to be done to look at
that and there should be a disparity and a difference between
what the copay will be for a generic drug and what will it be
for a name brand. You want that name brand? Your doctor
prescribes it in most cases. I den't know as they necessarily
will, but if you 1insist upon the name brand, you'll pay a
couple of dollars more. If you're willing to take the generic
brand which probably has all the same ingredients in it in most
cases, then you'll pay less in terms of copay feature. And
it's got to be at least a spread of about, I think, $3 or $4 to
make it meaningful. If it was Jjust $1 or so apart between the
generic and the name brand, it wouldn't be worthwhile and it
would not be a sufficient inducement to get people to take one
over the other.
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ASSEMBLYWOMAN BUSH: One question: In testimony that
we heard at the last meeting, it was indicated that oftentimes
people will seek public employment because although the
salaries are lower, the benefits are good. Now, I'm hearing
you say that with some of the benefits, however, there should
be, you know, more payment from the employee. Do you have any
research or anything by which you can give us an opinion as to
looking at the private sectors salaries for positions versus
possibly something that woulid be in correlation to it in public
when you add the benefits? How the people are getting-- Is it
equal? Is one getting much more, less, or—--

MR. DORF: I don't have any data on that, and I'm not
going to be presumptuous enough to come up, you kKnow -- to try
and wing it. But let me just say this: There's little doubt
in my mind that say, 15 or 20 years ago, that public secto:=
employees were probably, at least from their view and probably
from an objective view, underpaid. The salaries have gone up
very significantly over the last 15 or 20 years. Whether it's
a direct <correlation of the fact that we've had the
negotiations law in New Jersey -— the PERC Law —-— since 1968 or
not, I don't know. I presume it certainly has had an important
effect on it, whether salaries were raised or might have gone
up otherwise. We now don't see public employees—-— One's not
going to become wealthy being a public employee; let's make
that clear. But, on the other hand, we don't see in the main,

with, obviously some exceptions, public employees making
significantly less than what their counterparts would be making
in the private sector -- in some cases, even more. But I don't

have any data that I can give you and subs:intiate all this.
ASSEMBLYWOMAN BUSH: Okay.
Mr. Chairman, 1if there is some way to get this data,
because I think that 1is directly-- We're hearing—-— I'm
hearing two different testimonies from last week and this
week. One side is saylng 1it's significantly less; the other
one's saying, "No, it's the same."
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ASSEMBLYMAN RUSSO: Assemblyman Romano.

ASSEMBLYMAN ROMANO: Since I came early I did my
reading.

ASSEMBLYWOMAN BUSH: You read your stuff?

ASSEMBLYMAN ROMANO: "Public Affairs Focus" has quite
a bit of that information in there.

ASSEMBLYWOMAN BUSH: Okay.

ASSEMBLYMAN RUSSO: Yes, and I think Mr. Keller's
going to testify today.

MR. DORF: I might point out one thing, as well. One
of the things you have to look at as well -- and you put your
finger on it, Assemblywoman Bush -- is, you have to look at the
total, situation, what the benefit package is, what the salaries
are, look at the working hours, loock at how many hours we're
talking about as well. Are we talking about a 32-hour week, a
35-hour week? I mean, the length of some of the workweeks in
the public sector -- with some public sector agencies -- is, in
my Jjudgment, inordinately low. A six or six-and-a-half hour
day 1s probably a pretty short workday, and it does exist in
some public employment.

ASSEMBLYWOMAN BUSH: Then you're saying-— Through the
Chair. Are you saying, then, to compare a particular job in
the public sector and its hours versus that job -- like, say 1if

it's a hospital worker in a private hospital versus an employee
in a public hospital?

MR. DORF: And secretaries and clerks and you know,
all positions 1like that. You Kknow, 1f you want we can do a
direct comparison.

ASSEMBLYWOMAN BUSH: Okay. And then I guess, also,
we'd have to look if there's any way to measure when people do
take work home, if you can, and how you can measure that if
it's not on the clock.

MR. DORF: Well, interestingly enough, as some of you
may know, since 1986 wvirtually the entire public sector's
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covered under the Fair Labor Standards Act. I'm not suggesting
that there may be some law violations by some of this overtime
work being done off the clock, but someone may have to look at
that.

ASSEMBLYWOMAN BUSH: When you say overtime work, what
do you mean, for pay or just that you're not allowed to take
work home and read it and do it? What are you saying?

MR. DORF: Well, under the Fair Labor Standards Act it

clearly says that if people work or are permitted to -- I think
the langquage is: "suffered to do or permitted" -- work, they've
got to be paid for it. So, whether or not there are some

people taking work home on an occasional basis is one thing; I
don't know if this is very widespread or not.

ASSEMBLYWOMAN BUSH: I guess I'd have to, through the
Chair, 1look at that a 1little more because, see, 1if you're
looking at someone that has a responsibility to review files,
you're saying they're supposed to be putting it on the clock
every time, or if they're reading publications that are, you
know, 1like-- I guess I'm getting confused. You're saying
anything they're doing at home they're supposed to be putting
on the clock or it's illegal?

MR. DORF: Well, not quite. There are —— and I give a
four-day course at Cornell on this -- I can't do it 1in four
minutes.

ASSEMBLYWOMAN BUSH: Glad to hear that, I graduated
from Cornell.

MR. DORF: Oh. Hear, hear. I did, too.

But let me just say this, there are positions that are
exempt from the Fair Labor Standards Act; there's managerial
positions, . executive positions, supervisory positions. So, I'm
not saying that any manager or supervisor, or whatever, takes
work home needs to be paid for it, but the people that are
covered under the statute 1is a different story, and that's a
whole other bag or can of worms to deal with. But if you ever
want to discuss that at length, I'd be happy to do it.
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ASSEMBLYWOMAN BUSH: Very good. I may take you up on
that.

MR. DORF: Here, Ithaca, wherever you like.

ASSEMBLYWOMAN BUSH: Going to the reunion, yeah.

MR. DORF: This year? I will see you there.

ASSEMBLYWOMAN 3USH: June.

Sorry.

MR. DORF: We're about to start singing the alma
mater, if you don't mind, for a moment.

ASSEMBLYMAN DeCROCE:  What happened to thaz word
dedication? Is it out the window in the statutes?

MR. DORF: I'm sorry?

ASSEMBLYMAN DeCROCE: What happened to the word
dedication? 1It's out the window in the statutes?

MR. DORF: In terms of what? Oh, dedication. You
mean as far as the Fair Labor Standards Act? Well, interest.ng
enough, in 1974, the Supreme Court by a 5 to 4 vote -- that's
the Usery case -- stated that public employees, generally, were
not covered under the Fair Labor Standards Act unless they were
doing nontraditional work, such as you ran a package store in,
whatever, or sold maple syrup in Vermont. Then by a 5 to 4
vote in 1986 in the Garcia case, the Court flipped and said
just the reverse. Interesting enough, Justice Blackman who was
one of the five originally, flipped the other way and wrote the
majority opinion and said, in effect it's too difficult to sort
out traditional from nontraditional work, so therefore,
essentially all public sector employees are covered under the
Fair Labor Standards Act, for good or bad. And the League, by
the way, did lobby in Washington and got some very significant
-— although not major -- amendments that were passed right
after that act was in effect which have saved public sector
employers a significant amount of money.

If you'd like, any of the questions I'd be happy to
answer, and then I just have two other areas to cover. I
appreciate all your time.

35



ASSEMBLYMAN RUSSO: Before you do though, maybe we'll
do it in order.

On the vacations you were talking about -- I'm Jjust
loocking at your outline under "C." It says: provides for
municipal employees. So that would be State and municipal
employees?

MR. DORF: That section-—--

ASSEMBLYMAN RUSSO: I Jjust noticed you say that. I'm
just asking. I don't know.

MR. DORF: Well, just so I wouldn't have to do it from
memory I did bring that statute with me.

This particular section 1in Title 11, refers to
counties, municipalities, and school districts. There was a
separate section for State and I don't have the details in
front of me. Although-- In State service the statutory
reference is 11A:6-2.

ASSEMBLYMAN RUSSO: Okay. 11A:6-2, okay.

MR. DORF: Right, and it's different. 1It's higher.

ASSEMBLYMAN RUSSO: Meaning it's more vacation than we
have said--

MR. DORF: Yes. Hold on a second. I will bow to Ms.
Kassekert.

DEPUTY C O M M. L I NDA K ASSEIKERT:
(speaking from audience) It may go up after a certain amount
of years, but the basic-—-

ASSEMBLYMAN RUSSO: The basic concept is the same?

DEPUTY COMMISSIONER KASSEKERT: Yes.

ASSEMBLYMAN RUSSO: And would that-- And I did have
the same question with regard to sick leave because in here you
talk about municipal and other employees; that means municipal
and State. That would cover everyone, then?

MR. DORF: Yes. That's clear.

ASSEMBLYMAN RUSSO: Okay. I'm not going to be too
technical, but there are differences.
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Here's the State service proviso. In 11A:6-2 which 1is
slightly different: Up to one year of service, it's the same;
one working day per month. From one to five, it's 12 working
days.

ASSEMBLYMAN RUSSO: Here it's one to ten.

MR. DORF: That's correct. From five to twelve, it's
15, from 12 to 20 it's 20, and over 20 it's 25.

ASSEMBLYMAN RUSSO: So, 1it's more favorable, to an

extent.

MR. DORF: That's 11A:6-2.

ASSEMBLYMAN RUSSO: How about on sick leave where you
note—-

MR. DORF: That was amended in 1986, by the way.

ASSEMBLYMAN RUSSO: That was amended in 19867

MR. DORF: Yes. It's in the pocket part of the binder.

ASSEMBLYMAN ROMANO: What's that citation again,
please?

MR. DORF: 11A:6-2 for State employees.

ASSEMBLYMAN RUSSO: Now, on the sick leave you note
again, municipal and other employees there. Now does that

cover everyone else?

MR. DORF: The State 1s the same. On sick leave the
State 1s the same.

ASSEMBLYMAN RUSSO: The State is the same. Okay.

On health benefits, you note in your report that some
local governments have withdrawn from the State's health
benefit plan -- and if you have figures, fine; 1f you don't,
it's okay. But what rate are they withdrawing, and 1s -hat
because of the cost, and how does that affect-— Or 1if you
have, for example, from clients or whatever, where you can give
an example of one town that stays 1in and one town that
doesn't? You know, a concrete example of why they would or--
This is for Bill, also.
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MR. DORF: I can't give you any data. I'm sure that
if you contacted the administers of the plan they could tell

you. I'm sure they have to have records of this. It's not
going to be droves. We're not dealing with dozens that are
withdrawing, but I know from my own personal experience -- as
limited as that may be -- of several clients that have

withdrawn from the State's health benefits plan for two
reasons: One 1is because they felt that they had absolutely no
control over what the cost might be, and they were looking to
be able to either put in HMOs, other zinds of plans, and be
able to, perhaps, locally administer it and keep the costs
down. Also, they would be in a position of being able to
bargain with the union or unions, potentially to get the union
or unions to pick up some of the costs, whereas under the
State's health benefits plan you can't. It is all paid for by
the employer. So, if you're in that plan, you don't have that
option.

ASSEMBLYMAN RUSSO: Okay, so by dropping out, in
essence, you put it on the table.

MR. DORF: Yes. Now, again, one has to be awfully
careful as to what the contract language of the labor agreement
says because, for example, if your labor agreement says flat
out that you're going to be covered by the State Health
Benefits Plan -- period -- you can't just unilaterally, as an
employer, withdraw; you've got to bargain that issue with the
union. If you have other language which gives you the right to
change plans under certain circumstances, then you could drop
out, but 1t would be a bargainable 1issue depending on the

contract language. There are cases at the Public Employees
Relations Commission specifically on point.
ASSEMBLYMAN RUSSO: So, 1t depends on the 1labor

contract whether you can even opt out at all?
MR. DORF: That's correct.
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ASSEMBLYMAN RUSSO: Okay. If towns are opting out --
and we agree, let's say 1t's not a mass exodus -- does that
have any Kind of effect on the system itself, if enough opted
out?

MR. DORF: I would say, right now, that the numbers
that have opted out compared to the number of employees, or
just take the State employees that are in, I'd imagine if
dozens of municipalities opted out, unless they were the very
largest it would not have a significant impact on the State
plan, because the core are State employees of which you Kknow
there are tens of thousands.

ASSEMBLYMAN RUSSO: Assemblyman?

ASSEMBLYMAN ROMANO: The way something came through
here Dbefore, I just wanted to correct it as you're trying to
find out about health benefits.

ASSEMBLYMAN RUSSO: Sure.

ASSEMBLYMAN ROMANO: What Mr. Dorf 1is saying is that
the employer is the payer, but this is not to suggest that in a
local school board or municipality that you can't have a
contract where, 1let's say for example, the employer is paying
for the employees' coverage and then coming out of their pay is
the balance required for family. It doesn't have to be the way
it came through here, that the employer pays for all benefits
and the employee cannot contribute to it. See, that's the
impression I got as it passed over to our Chairman before.

MR. DORF: But you must treat all the employees the
same. In other words-—-

ASSEMBLYMAN ROMANO: Oh yes, yes, but what I'm saying
is 1if you had a contract, however, which gave an employee
coverage and gave them the option should they want to carry
their famiiy, they would pay the difference of premium between
single, parent and child, husband and wife, and family.

MR. DORF: That would be under a private plan. Yes.
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ASSEMBLYMAN ROMANO: No, no, even under the State
health plan, because all this deduction takes place 1in the
payroll office. As far as the State is concerned, they just
want their check for the coverage. How you develop 1it, that's
your business.

MR. DORF: But, in fact, as far as State employees, as
I understand it--

ASSEMBLYMAN ROMANO: I'm sorry. State employees 1is
one thing. I'm talking about the subpolitical bodies—-

MR. DORF: Understood.

ASSEMBLYMAN ROMANO: --who belong to the State health
benefit system.

ASSEMBLYMAN RUSSO: Harriet?

ASSEMBLYWOMAN DERMAN: Mr. Dorf, 1is there any movement
for municipalities that have opted out of the health benefit
plan to only provide coverage for the employee, and not for any
family member, at all?

MR. DORF: There is some move in that area. In Zact,
Mr. Dressel suggested to me that perhaps the League could do a
brief survey of municipalities that have dropped out and find
out why they've dropped out and what their experience has
been. There 1s some move -- very limited -- to try and have
different coverage for new employees as opposed to existing
employees. That is, an employee 1s hired, you have a certain
benefit package. Now, to change that benefit package, even if
it's done by negotiations while the employee is there, to some
people smacks of being unfair. There's a significant argument
that could be made for that. Well, what about new employees
that would know that as the price, or what they would get when
they came into this job that this would be what the plan would
be? There is some of that going on.

There's some of that going on in other benefit areas,
as well, including vacations, and so forth, where employers are
negotiating two-tier systems for new employees, as opposed to
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existing employees, as a way of not taking away benefits from
people who are already there, but reducing the benefits to some
degree for new hires.

ASSEMBLYWOMAN DERMAN: Mr. Chairman, I hope you will
indulge me; I've been waiting to tell this story. But in my

law practice -- and we're talking about health benefits, I
think 1it's relevant now -- I do some prenuptial agreement
work. Usually you don't find ©people doing prenuptial

agreements unless they have assets that they want to protect,
usually for second marriages. We actually had to write 1into
one prenuptial agreement that the wife who was actually a
teacher, in =this case, had such a wonderful health benefit plan
that her husband-to-be who was extremely affluent be guaranteed
the right to be part of her health plan. Now, that's
interesting in and of 1itself, but what it really also means 1is
that he's not supplyiny health care coverage for his employees
because he doesn't have to have a group health plan that
includes himself. So, it's interesting.

MR. DORF: Well, thank you. I hadn't heard one like
that.

ASSEMBLYWOMAN DERMAN: You may use that story. It's
true.

MR. DORF: The only one's that I've heard 1s about
where prenuptial or other agreements decide who gets the
Giants' tickets, but I haven't heard anything other than that.

ASSEMBLYMAN RUSSO: Anybody else? Yes, George.

ASSEMBLYMAN GEIST: Quick question about
municipalities opting out. Have you seen any determinations by
PERC that once a contract expires 1f there was a previous
provision of coverage under the State health plan that that's
considered a retention of benefits that would carry over?

MR. DORF': This is a subject I'm reasonably
comfortable with because I Jjust had a case Dbefore the
Commission about two weeks ago, so we've sort of brought all
the cases down to date. Let me give it to you in a nutshell.
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If a labor contract says flat out that the coverage
for health insurance 1is plan "X" then the employer cannot --

and should not -- be able to change plan "X" unless the union
agrees, because the contract says plan "X." But on the other
hand--

ASSEMBLYMAN GEIST: Even after the contract expires?

MR. DORF: That's correct, because a 1labor contract
unlike any other, continues on after its life while the parties
are negotiating a new contract, and by law, and usually by
contract langquage, the terms and conditions of employment
remain in existence while the parties are negotiating. So, you
can't unilaterally change it.

That's one aspect. The second one would be if you had
clause 1in the contract that said the employer may change plans,
for example, if the employer provides equal benefits -- equal
benefits. Now, I've seen a lot of insurance plans. I've never
seen two plans that are exactly alike. Never. And PERC has
gone this far: that if you have plan A and plan B, and you put
plan B into effect, and plan B is in all aspects except one
better than A, you can't change to plan B because you'r2
diminishing a benefit that affects somebody.

So, unless there's language in a contract that says
something 1like this that the employer can change plans or
carriers so long as the benefits on balance are substantially
the same or similar-- Then a third party can say, well this
market basket is about the same as that one and although there
are some minor changes between the two, on balance they're the
same. They need language like that to be able to unilaterally
make the change. That would be subject to the grievance
procedure and should be. Most employers, if they do it right,
would agree to let the union grieve it before they made the
change so they'd have it litigated and settled rather than make
the change, then grieve it, and then if you lose you're going
to undo the whole "hing and if anybody falls between the craicks
you may have significant liability.
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ASSEMBLYMAN GEIST: Thank you.

ASSEMBLYMAN RUSSO: On the sick days and vacation
days, we talked about the statute being sort of the same, to an
extent. But with regard to the towns, do those apply only 1if
they're Civil Service, or not? Do they have to be Civil
Service for it to apply?

MR. DORF: Yes. This language, by the way, that I was
quoting -- the minimum benefit on vacation and sick -- is right
out of Title 11 which 1s for Civil Service communities. If
you're non Civil Service there is no statutory minimum.

ASSEMBLYMAN RUSSO: Okay. Thanks. Okay, if you could
continue?

MR. DORF: Sure.

Okay, I think this probably brings us to page four
which is "E" on Discipline, and then talk a 1little bit about
interest arbitration.

As far as this one 1is concerned, this 1is a revised
section of the law and it's one that personally, as a litigant,
I found to be very difficult to 1live with. This 11A:2-20,
likewise, that was amended in 1986 although it's substantially

the same as the previous one with some modifications. The
bottom 1line is: If an employer, again, Civil Service
communities, seeks to discipline an - employee and that

discipline 1is 1in excess of five days, that discipline 1is
reviewable through administrative law proceeding, ultimately
the courts, and so forth.

Now, suppose you get to a situation where the employer
decides for, presumably, justifiable cause to terminate an
employee, and now you go through litigation and it's determined
that the termination of the  employee was excessive. It was too
harsh, draconian. It should be less than that. So, instead,
you impose a layoff -- that is a suspension, not a layoff, a
suspension without pay as the penalty. The maximum that can be
imposed under the statute 1is six months. Now, six months
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sounds like an awfully long time, except here's the problem --
and the. lawyers in the room would know -- the process takes an
awfully long time. By the time you get through the hearings,
by the time you go through the ALJ proceedings, by the time you
go through all the other proceedings, you may be two years down
the road. Now you find that you're advised, as the employer,
that discharge was too severe, reinstate the person and jive
them full back pay except for the si: months which is a maximum
that the suspension could be.

I contrast that with arbitration whereby the
arbitrator has got the authority to reinstate an employee
irrespective of how long an 2=mployee has been gone, with or
without back pay. 1I'll give you an example: I had a case some
time ago of a juvenile detention officer who, it was alleged,
had committed a battery assault on one of the inmates. The
case went to arbitration and took a long time. We got all done
and the arbitrator said, "I'm not sure, precisely what happened
here. I think that this charge 1is too severe. Reinstate the
employee without back pay." So, in effect it conferred the
discharge into a disciplinary 1layoff. Now the employee came
back with no back pay after a year. The employer had to pay
nothing because the arbitrator said reinstate, no back pay. If
that case had gone through the Civil Service process, the
employer would have had to pay six months of back pay, because
the longest suspension without pay you can have, under statute,
is six months. I think that that should Jjust simply be
eliminated. Take that 1lid out and let justice prevail and let
the judge and the Merit System Board and the ALJ determine what
is appropriate.

And the last piece that I have -- and Bill Dressler
has already alluded to that -- is three bills by your fellow
Assemblypersons: A-836 by Assemblyman Pascrell and Assemblyman
Kamin. That bill is very similar to A-5274 that was 1in the
last Legislature. It did pass the Assembly by 48 to 8 and then
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never did reach action by the Senate, and of course died when
the Legislature expired. That bill is almost identical to the
previous bill. Then there's A-1059 by Assemblyman Catania and
A-336 by Assemblywoman Ogden and Assemblyman Bagger.

Each of these bills -- and I have done a piece which
Mr. Dressler has and 1f you'd 1like we can make copies
available. As I said, 1it's about 25 pages. And the League
will be doing a seminar on May 13 and have each of these
Assemblyman and Assemblywoman present to speak on the bill.

Each of these bills essentially, 1in our view, would
take 1into consideration much more than the present statute --—
interest arbitration statute -- the 1interest of the public.
There are eight factors that are 1listed in the 1interest
arbitration law that an  arbitrator is to take 1into
consideration in rendering his or her decision. Among those
factors are the interests of the public, an ability to pay, and
so forth. It's just one of seven or eight factors. It's our
view, at the League, that ability to pay and the interests of
the public, 1i.e. the taxpayer, should be a much more
significant factor than merely one of eight. It should be
first among the equals with all apologies to Jeffrey Archer and
his book. We think it should be the prime factor, or a prime
factor, and each of those bills seeks to do that.

So, we certainly commend to the Legislature and to the
municipalities serious consideration of these three bills. The
more comprehensive ones are Assemblymen Pascrell's and
Catania's bill. Mrs. Ogden's bill 1is somewhat briefer, but
they all cover the same area.

ASSEMBLYMAN RUSSO: Meaning police and fire?

MR. DORF: Yes.

ASSEMBLYMAN RUSSO: Assemblyman Pascrell's bill passed
the Assembly.

MR. DORF: Yes, it did.

ASSEMBLYMAN RUSSO: Lately?
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MR. DORF: January 10.

_ ASSEMBLYMAN RUSSO: Yes.

MR. DORF: Obviously there wasn't much time before one
Legislature expired four or five days later -- one of those
stop the clock, eleventh hour, whatever may be. But that
doesn't take away from the fact that he has a good bill.

ASSEMBLYWOMAN DERMAN: Mr. Chairman?

ASSEMBLYMAN RUSSO: Sure.

ASSEMBLYWOMAN DERMAN: You went very quickly 1into
interest arbitration from discipline, so I have a gquestion on
discipline, if I may?

MR. DORF: Surely.

ASSEMBLYWOMAN DERMAN: Does it sometimes happen that
an employee is awarded six months loss of pay and all during
that time period he or she had been gainfully employed
elsewhere?

MR. DORF: That's a deduct factor. What has been
earned by an employee elsewhere that 1is part of what 1is a
deduct factor, but if the -- in candor, and people are only
human -- if you know for a fact that you can get that, there
may be 1little or no incentive to seek employment. Obviously
you may lose and wind up with =zero. But yes, 1f you are
gainfully employed, that would be a modification factor.

ASSEMBLYWOMAN DERMAN: Thank you.

ASSEMBLYMAN RUSSO: Do you deal with-- I know, for
example, the Pascrell and Ogden bills deal with police and fire
and interest arbitration, and of course the system is different
with regard to the teachers. Do you deal with that 1in your
practice?

MR. DORF: Yes.

ASSEMBLYMAN RUSSO: You do.

MR. DORF: Yes.

ASSEMBLYMAN RUSSO: Okay. Do you have any opinions
there?
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MR. DORF: Do I have anything to say about teacher
negotiations?

ASSEMBLYMAN RUSSO: Well, meaning the negotiations
there. I wasn't aware if you did that or not.

MR. DORF: Yes, I do.

ASSEMBLYMAN RUSSO: I know Katherine McMichael is here
and she may have some opinions on that, I would think, but as
long as you're here--

MR. DORF: I wouldn't want to steal the thunder of the
School Boards Association, but yes I do.

ASSEMBLYMAN RUSSO: If you have a minute. I don't
think she'll have a problem.

MR. DORF: We could do it in a moment. Our office
does public sector in orders, ~counties, municipalities,
agencies, as well as school boards. The school negotiations
are different, considerably different; probably among the
highest wage increases that we've seen have been in schools, as
I think most of us know, and it's not just been confined, as
some people may have thought, to Bergen County with the
influence of New York City. I live in Monmouth County and the

raises in that county have been significantly high as well. I
see them coming down. I'm in the process of negotiating some
contracts now and I see those benefits coming down. I would

defer to the folks from the School Boards Association in terms
of what they would care to comment on with respect to school
negotiations.

ASSEMBLYMAN RUSSO: Okay.

MR. DORF: But there's less statutory language dealing
with minimum benefits for example, in a school area, than there
is in State and municipal areas, as I know it.

ASSEMBLYMAN DeCROCE: Tell me something. How can a
faculty member being in the State system—-- I'm just trying
to-- Many of them serve on school boards-—-

MR. DORF: Yes.
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ASSEMBLYMAN RUSSO: --1in management capacities.

MR. DORF: That's correct.

ASSEMBLYMAN DeCROCE: That's not a conflict, I guess.

MR. DORF: Well, legally, apparently not. Whether it
is in any other aspect -— and I won't wave the flag of morality
there -- that's subject to question. But for example, suppose
you had someone who's a teacher in a district in Bergen County
and lives in Union County and has been elected to that school
district. The person 1is certainly entitled to run as a citizen
for that office whether that 1individual's thinking will E=
colored by the fact that he-— We each bring our own baggage in
our background to whatever we do, and obviously a person coming
from the background that he or she has, will have that kind of
a concern.

I had one situation with a school district where we
had a board member who was a school teacher in another
cistrict. She happened to be one of the vociferous members of
our negotiating committee, and there were some not-too-subtle
pressures for her to back off.

ASSEMBLYMAN DeCROCE: It just seems to me I recall--

MR. DORF: Which is the reverse of what you're
indicating.
ASSEMBLYMAN RUSSO: --years ago—— I recall years ago,

frankly, there-was, I believe in the City of Paterson, a police
officer was elected to the local council, the City Council of
Paterson, I assume, and because he was a member of the police
force, he was not allowed to vote on any monetary aspect of the
budget in any way whatsoever or be involved in any negotiations
or —— one other area-- There were two or three different areas.

MR. DORF: Most often if that happens, I think the
individual involved will take a leave of absence from whatever
position he or she may have. I think if a person were to stay
in that position, you're right, there are obvious conflicts.
You have other situations: For example, 1I've seen board
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members who have a spouse who 1s a teacher 1in the school
district, and most often those board members will recuse
themselves and not vote on anything relating to salary or
benefits, or whatever, for that individual because they think
that even if there isn't a conflict, there's the appearance of
it and that's as bad as the actual conflict.

ASSEMBLYMAN ROMANO: I just offer this, Alex. Under
the new ethics law that's kicking in on school boards, exactly
what Mr. Dorf 1is saying is the case. You can't be part of that
vote.

ASSEMBLYMAN DeCROCE: But you can sit on the school
board?

ASSEMBLYMAN ROMANO: You can sit on the school board
and abstain from any vote that influences -- let's say that
connects with your spouse or whatever the case may be.

MR. DORF: Remembering too, that, and I don't know if
you're familiar with this figure, but in the public sector,
~ake municipalities: Roughly anywhere from 65% to 75% of a
municipal budget is made up of labor costs. We are a labor --
and I don't Kknow what it 1s on a State level, I assume it's
fairly similar and probably school boards as well, maybe more
so -- a labor intensive industry; that is, in the public sector
so the bulk of your costs are labor costs.

ASSEMBLYMAN RUSSO: Are you familiar with the
situation in Clifton that was in the Bergen Record with regard

to layoffs? Were you involved in that at all?

MR. DORF: No.

ASSEMBLYMAN RUSSO: Do you deal with bumping rights
with regard to Civil Service, you know, 1in the State
government? Do you deal with that, or you don't deal with--
We discussed that in previous meetings when you weren't here;
the amount of layoff notices, even at a municipal level that
might have to be sent out to move "X" amount of employees. Are
you familiar with that?
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MR. DORF: Yes.

ASSEMBLYMAN RUSSO: Any recommendations or opinions on
that?

MR. DORF: Well, I think Commissioner Cimino has
spoken to that. There has been, in the past -- and you'd have
to resurrect them because they go back probably three, four,
five years ago -— proposals made to modify by statute bumping
rights, and limit them. I believe, and I think I'm correct,
the Department of Personnel has administratively by rules and
regqulations made the bumping somewhat less than they were
before. There are those who think that there's still too many
bumps, and that it ought to be somewhat more restricted by
legislation. That's a relevant view and there are even some
who have said that the reason why 1it's difficult to have
significant layoffs because you have gridlock in terms of all
these bumps. I'm not sure it's quite as bad as the proponents
would say, but I certainly think 1it's worth 1looking at. I
think you can do so much administratively and then you need to
take a 1look at, "Do you want to do it anymore?" It 1is
something which generally will be strongly opposed by unions
who want to have, generally, unfettered bumping rights.

ASSEMBLYMAN RUSSO: I know the Commissioner had
testified, and several other people had, that the notices, for
example, at one time were approximately ten to one at this
level, the State level. Now, 1t seems it may well be about
three to one.

MR. DORF: That's a tremendous improvement.

ASSEMBLYMAN RUSSO: Yes, and I would think that would
be rule-- Wasn't it basically done by rule?

MS. KASSEKERT: It was done through administrative—-

ASSEMBLYMAN RUSSO: Yes, through administration.
THOMAS GALLAGHER: The same rules apply to the
local towns, also.
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ASSEMBLYMAN RUSSO: Okay, the same rules for them, too.

I want to thank you very much. Is Mr. Neely going to
testify?

MR. DRESSEL: Yes, Mr. Chairman.

ASSEMBLYMAN RUSSO: Thank you very much.

MR. DORF: Thank you very much.

MR. DRESSEL: Mr. Chairman, we have a lot of material
here. Mr. Neely's got a brief presentation, and I think the
background material that you have before you--

ASSEMBLYMAN RUSSO: Bill, Mr. Dorf mentioned before--
I'm sorry, I should ask questions. He had, was it this handout
or was 1t something else that Mr. Dorf had?

MR. DRESSEL: He has some testimony.

ASSEMBLYMAN RUSSO: Because 1f you only have one,
we'll make copies of it. Okay? '

MR. DRESSEL: Mr. Chairman, as a footnote to the
presentation I will do a sampling of the municipalities that
we're aware of that dropped out from the State Health Benefits
System. I'll work with your Committee Aides on the kinds of
questions that you're looking for.

ASSEMBLYMAN RUSSO: Exactly. Thanks.

MR. DRESSEL: Mr. Chairman, for the record, our next
speaker 1is Lou Neely. Lou 1is Finance Director for East
Brunswick, and he's also Chairman of the League's Pension
Review Study Committee.

L. MASON N EEL Y: Thank you. I have basically three
things I want to say quickly to you, because you have dealt
extensively with some things that Gerry Dorf has said.

The concepts of roll-up costs are illustrated in these
first few - pages. If you would turn to the first page, I
reference a chart that was recently in The Home News, the

newspaper of New Brunswick. It indicates what has happened as
a result of interest arbitration. Those newspaper stories are
in the back for you to review, if you want to. It simply says
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that a rookie cop hired in 1986-- This was the salary for
those communities, and today, which means April 1992, those are
the salary changes that have happened. Those are the result of
interest arbitration, and you heard some of the problems that
were delineated by Mr. Dorf.

What I want to let you know is the ultimate impact of
roll-up costs. If you turn to the next page, you will see a
table at the top of it. It takes three people who are police
officers who are retiring this year. One is a police officer;

two are superior officers. One is age 53, one 1is 47, and one
1s 46. Based upon the pension benefit they have, they are
retiring as a millionaire, simply an annuity-- They have an

annuity, those people who are retiring, because they are going
to have an average 1life to 74. The mortality tables of '89
show that the average police officer lives until he is 74. The
difference between 53 and 74 is 21 years, 27 years, and 28
years. When you take their guaranteed pension out, they are
guaranteed with an annuity of a million dollars, plus they are
guaranteed Social Security after age 65, which 1s another
$100,000, so that rolls all of them into a million dollars.

That is the current aspect, but if you take that table
-— those rookies who are referred to on the first page -- and
continue that, look at the following page, which shows tables 2
and 3-- The rookie cop hired in 1986, who will retire, on
average, at age 45, will have 29 vyears of a guaranteed
retirement, without Social Security. When Social Security 1is
added on to that, they are $1.5 million. The ones who are
hired today, the rookie cops who are retiring at age 45, who
were hired in April 1992-- They are retiring with a $2.5
million guaranteed benefit.

Sd, the roll-up costs for these benefits are $2.5
million for a cop hired today. A guaranteed retirement, if he
is retiring at 43, or 45-— We are going to have two
generations of people retired, and we are funding those. Those
costs are significant as a benefit.
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The League opposed the bill in 1989 which granted

additional benefits at a $2.7 billion cost. The Office of
Legislative Services said, "You miscalculated.” We proved we
were right; we were under. It 1s more than $2.7 billion. This
cost 1s going through the ceiling. It is hitting taxpayers.

We need to have a two-tier system. It is a State law that was
foisted on us. We had no choice in it. To compound that, the
Governor's current proposal 1is to take the 1incremental piece
that they agreed to pay for when they foisted this on us in
'89, and shift that back on to the local taxpayers. So it even
makes 1t a worse situation for the local taxpayers. I think
this is demonstrative.

Now, you have this group of millionaires, every police
officer out there who is now retiring with 25 years of service,
at 65 percent of pay. On basic, they are millionaires, and
many of them are $2 million and $3 million guaranteed
annuities. You then take a piece of 1legislation that went
through. It was introduced on April 9 (sic); on April 13 (sic)
it was passed and the Governor sent it back. It was passed
again to guarantee a below-interest rate mortgage to police
officers. That's Chapter 414.

Now, that below-interest rate bill says that you are
giving below-interest cost mortgages to millionaires, at the
expense of the local property taxpayer, because 1if the pensicn
fund doesn't earn, as of soon the 8.75 percent which is in the
current bill for the revaluation of the pension system-- It 1is
not, because these rates are going to be 7, or just a little
bit above 7. We are now saying that the property taxpayer has
to pick wup that difference to give below-interest rate
mortgages to millionaires. And, if there is a problem in that,
who picks it up? It is picked up by the fund, which means that
you have shifted onto the property taxpayers.

So now we take a bill which was approved in 1969 -—- I
mean 1989 -- that says we are going to make all these people
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millionaires. Now we are going to reach into the property
taxpayers' purse again and give them a below-interest rate
mortgage. What happens 1is, you are not dealing with a
first-time homeowner on this. The rules and regulations say
that only 25 percent of them are c<oing to go to first-time
homeowners. Seventy-five percent of that money 1s going to go
to people to refinance to buy two-family houses or to upgrade
their houses.

Do we want to give below-interest cost rates -- lower
mortgage rates--— First of all, the mortgage rates we have
today are the lowest they have been in years, and yet we are
offering, through the pension benefit system -- police and fire
-—- even below rates, and we are offering that to people who are
guaranteed a million dollars, or more. Is that the type of
legislation we want? I think you have problems with it.

One of the questions I believe you have problems with
is the qualified system under the Internal Revenue. They say

you can only have-— On a qualified system, a party of interest
can only have 1/2 of 1 percent -- 1/2 of the present value of
their accrued benefit, or wup to $50,000 maximum. The

regulations which Treasury is producing give away a $202,000
mortgage for a single-family house, or $258,000 for a
two-family house, as investment income, and we are subsidizing
that at a below-market rate. Those are the types of problems
when a simple bill goes through. That bill went through in
three or four days. It comes back to us-- We get t:at bill
and we have roll-up costs that fall on property taxpayers year
after year after year.

How many people, when they voted for that, thought,
"Well, we are giving millionaires a below-market rate"? How
many people thought, when they--

ASSEMBLYMAN DeCROCE: No one.

MR. NEELY: Pardon?

ASSEMBLYMAN DeCROCE: No one.
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MR. NEELY: How many people thought about it when they
gave the enhanced benefit of the additional 5 percent for the
highest year pay to these police officers, regardless of their
age —- and they are going out at 43 and 45 with a million
dollars guaranteed to them, plus Social Security, plus health
benefits-- I have to tell you, I know some people who are over
43. They are not fully depreciated. There are some good years
left after 43, even after 45. I know a guy who 1s even over
50, and he thinks he has a couple of good years in him.

So, they are not fully depreciated, and yet we are
giving $1 million, $2 million away to these people as a
guaranteed benefit. That is spelled out for you here.

ASSEMBLYMAN DeCROCE: Mr. Neely, did you testify
before the Committee that heard this bilZ?

MR. NEELY: No. The bill came in late at night. It

was put in. It never had hearings. It was brought right to
the floor in both the Senate and the Assembly -- the 414. On
the other bill-—- I spent two years trying to fight that bill.

ASSEMBLYMAN DeCROCE: I'm not talking about that. I
am talking about 414.

MR. NEELY: The 414 had no hearings.

ASSEMBLYMAN DeCROCE: I didn't know that.

MR. NEELY: It had no legislative hearings. There was

no opportunity for us. We had no advanced notice. That bill
came in-- As a matter of fact, I have the schedule in here.
If you look at the appendix in the back, you'll see-- I think

it 1s appendix number--

ASSEMBLYMAN DeCROCE: Was the League well aware of
that bill and what it--

MR. NEELY: No, the League was not aware of the bill.
The League had no opportunity to deal with that bill.

MR. DRESSEL: That bill was also tie-barred, too,
which I think was somewhat ironic. The bill was tie-barred; it
was linked to the Pension Review Health Benefits Study
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Commission bill, which was signed into law. In other words, in
order to achieve meaningful reform of how we look at pension
bills, it was linked to the mortgage bill.

ASSEMBLYMAN RUSSO: That was Senator Lynch's bill at
that time? Is that the one it was tie-barred to?

MR. NEELY: Lynch and Haytalan. They put together a
joint bill. You know, that bill--

ASSEMBLYMAN DeCROCE: Recently? When did <this bill

pass?

MR. NEELY: That bill was introduced on January 9. It
passed on January 10. It was sent to the Governor on January
13. He sent it back on January 13 with suggestions. It was

passed again in both Houses on January 13, and he signed it on
January 17.

ASSEMBLYMAN ROMANO: Fifty-three to eight, by the way. -

MR. NEELY: It's in there?

ASSEMBLYMAN ROMANO: Yes. ,

MR. NEELY: Right. I have highlighted it in there.
It shows you the date it was passed and how 1t was passed.
That type of legislation simply says, "Do you want to take 10
percent of the assets for 35,000 employees -- take it and give
it below-market rates, at the same time you are talking about
doing major reform on a pension bill saying we are going to
have an assumed interest rate of 8 3/4 percent?" You are
simply tying the hands of the Division of Investment, which
means that you are going to fall short of the goal, which means
that local property taxpayers are going to be subsidizing. I
refer to these people as millionaires, because they are --
every one of those.

It shows you on those illustrated samples-- I could
take towns' all over the State, which I have done, and the
newspaper articles have done, and show that these people are
retiring at well over a million dollars of guaranteed income,
plus the ability to work anyplace they want to work.
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Now, I will answer questions on this.

_ ASSEMBLYWOMAN  BUSH: May I speak, please? (no
response) Thank you, Mr. Chairman. I have been told I am too
polite. You are gdgoing too fast, and I am forgetting my
questions.

MR. NEELY: Sure.

ASSEMBLYWOMAN BUSH: When you say "a millionaire," are
you defining a person as a millionaire based upon the amount of
money they may have between now and before they die? Or., are
you saying that this amount of money has accumulated and they
can put their hands in it and it is theirs?

MR. NEELY: If you will turn to the tables, which I
referred to for the two rookie cops-- I will walk you through
and tell you exactly——

ASSEMBLYWOMAN BUSH: No. Would you answer that?

MR. NEELY: Well, all right, yes. The answer 1is, on
average, the mortality of 1979 -- '89 -- says a person is going
to live to 74.

ASSEMBLYWOMAN BUSH: So you are saying that the amount
of money that a person will accumulate over a lifetime—-

MR. NEELY: From retirement, from--

ASSEMBLYWOMAN BUSH: --if it equals a million dollars
or more, they are millionaires?

MR. NEELY: Yes.

ASSEMBLYWOMAN BUSH: Then I hope to God I am a
millionaire, too, then. That should be a little easier to do
than the people I define as a millionaire.

MR. NEELY: Okay.

ASSEMBLYWOMAN BUSH: Going to your chart here, on the
fourth page--

MR. NEELY: Okay.

ASSEMBLYWOMAN BUSH: --the one rookie cop in '86,
rookie cop in '92--

MR. NEELY: Right.
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ASSEMBLYWOMAN BUSH: When you are saying the rookie
cop in_ '92, at $43,507-- You're saying the rookie cop 1is
beginning at that in Cranbury? ,

MR. NEELY: That 1s the entry level salary 1in the
negotiated contract. A guy who is 18 who passes the police
test and they decide to hire him-- He is hired at $43,507 the
first year as he goes to the Police Institute.

ASSEMBLYWOMAN BUSH: So in East Brunswick, your
18-year-old police officers are making $47,583?

MR. NEELY: That is what The Home News article says,

and that is the contract price. That comes right out of The
Home News article.
ASSEMBLYWOMAN BUSH: No, no. Okay, I am not going by

the article. I am asking you, do you have firsthand knowledge
that this is--

MR. NEELY: That is correct. I have firsthand
knowledge of that. They negotiated that salary. That is the
package they have. When you extend that over 25 vyears,
assuming--

ASSEMBLYWOMAN BUSH: Okay, now walit. I am one of
those-— You are going a little too fast for me.

MR. NEELY: Okay.

ASSEMBLYWOMAN BUSH: I want to take it at my pace.

MR. NEELY: Okay, sure.

ASSEMBLYWOMAN BUSH: So, 1in New Brunswick-- You're
saylng in your town that a rookie 18 years old makes $45,578 to
begin with?

MR. NEELY: That's correct.

ASSEMBLYWOMAN BUSH: Okay. That 1s your testimony,

right? )
Mﬁ. NEELY: I am simply repeating this, yes.
ASSEMBLYWOMAN BUSH: You're repeating it from what?
MR. NEELY: From the article in The Home News, which
came——

58



ASSEMBLYWOMAN BUSH: No, I am not going by a newspaper

article. I am talking-- Aren't you the Finance Officer--

MR. NEELY: Yes, I am.

ASSEMBLYWOMAN BUSH: --or something, from New
Brunswick?

MR. NEELY: East Brunswick.

ASSEMBLYWOMAN BUSH: Okay, East Brunswick.

MR. NEELY: I have given you the number for East
Brunswick there.

ASSEMBLYWOMAN BUSH: Okay. So, not basing it upon a
newspaper article, but basing it upon your firsthand knowledge
as the Finance Director of East Brunswick, you're saying that
an 18-year-old beginning police officer makes $47,583 in East

Brunswick?
MR. NEELY: That is correct.
ASSEMBLYWOMAN  BUSH: Next question: With these

benefits you're saying the people are getting, approximately
how mich-- Just looking at this table, how much per year would
a particular, say, police officer from East Brunswick, be
getting on this? You know, don't give me, 1like, your $2.5
million. What is the annual--

MR. NEELY: His annual would be his first vyear,
$70,000 of pension. He would earn $70,000 as a pension in his
first year .of retirement.

ASSEMBLYWOMAN BUSH: Okay. That retirement could be
at age?

MR. NEELY: At age 43. If he were an 18-year-old cop
who came on, he could retire at age 43 with 65 percent of his

full pay.

ASSEMBLYWOMAN BUSH: Okay. So we're talking about
1992. '

ASSEMBLYMAN DeCROCE: That's better than being a
lawyer .
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ASSEMBLYWOMAN BUSH: Well, wait a minute. Hopefully
not. How many years from now is that? If he is 18 now and we
are talking about when he is 43--

ASSEMBLYMAN DeCROCE: Twenty-five years.

ASSEMBLYWOMAN BUSH: What?

ASSEMBLYMAN DeCROCE: Twenty-five years.

ASSEMBLYWOMAN BUSH: Twenty-five years, yes. That 1is
quite a while from now, you know, if you are looking at--

ASSEMBLYMAN DeCROCE: A lot of lawyers don't do
$43,000 a year.

ASSEMBLYWOMAN BUSH: Well, we are talking about the
year 2000 and wvhat? I mean, let's be real.

MR. NEELY: But, step back one page. Step back one
page to three actual situations, where we have three people who
are retiring, with current salaries of $62,000, $65,000, and
$74,000.

ASSEMBLYWOMAN BUSH: Where are they retiring from?

MR. NEELY: They are retiring from the Township of
East Brunswick.

ASSEMBLYWOMAN BUSH: They are from East Brunswick.

MR. NEELY: They are entitled to 65 percent of their
pay, and that 1is their first year amount. When you take that,
assuming a 3.35 percent cost-of-living increase-- Actually,
for them, there 1s no further salary increase. It 1is Just
simply a 1.5 percent inflation factor. A 1.5 percent inflation
factor means that that 1is what they are going to have
guaranteed to them if they live to be normal.

ASSEMBLYWOMAN BUSH: Okay. So we're saying--

MR. NEELY: Now, there are some who are going to go
beyond tha;, but this is the mid point, the medium-- It is the
statistical norm based upon the mortality tables. So to that
extent, that rule allows one to extrapolate.

ASSEMBLYWOMAN BUSH: So we're saying that the person
who is 53 years old will be getting $40,366 a year?
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MR. NEELY: That is correct.
~ ASSEMBLYWOMAN BUSH: Okay. That is his benefit, and
he worked--

MR. NEELY: That benefit will escalate with the COLA
factor over time. At 65 he 1is eligible for Social Security.
When you add that into--

ASSEMBLYWOMAN BUSH: What were some of the reasons, do
you know, that went into doing this? What, this is Jjust for
policemen and firemen?

MR. NEELY: No. The illustration I am trying to point
out here is——

ASSEMBLYWOMAN BUSH: Yes, but my question 1is, is this
just policemen and firemen?

MR. NEELY: This 1is members of the police and fire
retirement system.

ASSEMBLYWOMAN BUSH: Okay. Was there any underlying
reason as to why this was being done particularly for policemen
and firemen?

MR. NEELY: Yes.

ASSEMBLYWOMAN BUSH: What was that?

MR. NEELY: We have endorsed the concept of the Health
Benefit Study Commission, so that whenever benefits -- or
legislation goes through--

ASSEMBLYWOMAN BUSH: I am talking about the
legislation that provides that they will get this type cf
retirement, or this pension, that has already been passed.

MR. NEELY: Right.

ASSEMBLYWOMAN BUSH: Was there some underlying reason
as to why it was felt -- if you know -- that policemen and
firemen would get this type of benefit?

Mﬁ. NEELY: Why the enhanced benefits were given?

ASSEMBLYWOMAN BUSH: Yes.

MR. NEELY: We have no statistical-- Bill, do you
want to respond to that?
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ASSEMBLYWOMAN BUSH: You have no 1dea as to what the
underlying reasons are? Let's be real. Please, don't lose
your credibility. Let's not lose your credibility. You ha&e
no idea?

MR. NEELY: Politically-— I Kknow 1t was a political
move, but it was not-—- Statistically I think we demonstrated,
through a volume of papers—-

ASSEMBLYWOMAN BUSH: Okay, never mind. Thank you.
Thank you. I have lost--—

Thank you, Mr. Chairman.

MR. NEELY: The concept I wanted to deal with 1is
roll-up costs. When something happens and you make a decision

legislatively——

ASSEMBLYMAN RUSSO: May I say-— I don't mean to——
You Know, I was reading this as I was listening to
Assemblywoman Bush. You put in here-- My understanding is

that that bill passed January 9 or 10, that one particular
example you used.

MR. NEELY: January 17 it was signed, right.

ASSEMBLYMAN RUSSO: Okay, during lame duck, so let's
say that bill did pass and it is law. I saw in here, which I
don't really want to get into-- You talk about the Pension
Reval, which I assume, from the League's perspective, you are
endorsing, and then in the same paragraph you say, "But if they
are going to have this kind of tying of the hands of the
Division of Investment, that is not acceptable."”

Well, I am only asking the question because that 1is a
law. I mean, we may not all agree with it, and some of us may
have voted against 1it, but that 1is a law right now, and it
doesn't look like it is going to be repealed real quickly.

MR. NEELY: We would like to see it repealed. That
would be the first step.

ASSEMBLYMAN RUSSO: It just sounds to me as if you are
lobbying against a proposal -- as Assemblyman DeCroce said --
where it is law.

62



MR. NEELY: No.

ASSEMBLYMAN RUSSO: Do you know what I am saying? I
am not arguing with you. I am just saying, 1s your position
that since that 1is a law—- Are vyou still supporting the
Pension Reval?

MR. NEELY: The League's position on the Pension
Revaluation is that going from book value to market value is a
solid concept, and we endorse that.

ASSEMBLYMAN RUSSO: Right.

MR. NEELY: That under normal circumstances, assuming
a return on investment of 8 3/4-- That is a reasonable review,
based upon the 10-year analysis we have done.

ASSEMBLYMAN RUS3SSO: Right.

MR. NEELY: The idea that the refund that is entitled,
as of July 1, 1991, should not be kept by the State-- It was
an overpayment made by the towns. That refund should come
back, that $200 million. The State should not keep the towns'
refund, or overpayment. |

Number two, the deletion of the State's obligation to
pay the incremental costs which tie right into these two bills,
should not be reversed. That bill, wunilaterally, takes that
provision out and shifts that cost back on to local
government. We said that that is a wrong provision.

Finally, we said that to have that be an
administrative determination as to what the assumed 1interest
rate would be--

ASSEMBLYMAN RUSSO: Right.

MR. NEELY: That should not be correct unless there
are standards built into the law, because it can be played with
in any given year to up, or increase, or to lower the factors.
We said that the only way you can have it, is to have integrity
over time on that. So we think there should be standards.

Absent those three provislons--
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ASSEMBLYMAN RUSSO: Do you mean standards for the
assumption rate?

MR. NEELY: The assumption rate. But, absent those
three provisions, we have endorsed the concept in general. We
have said that it is a healthy concept. It is something we had
put forth a number of years ago. We believe that towns have,
in fact, been overpaying, overfunding. Because towns have been
doing that, you have had these types of bills that are going
through, saying, "Look how healthy the fund is. They can
afford it. What are you complaining about?" What we are
complaining about is, the reason that fund is as healthy as it
is, the reason that the relationship between us as to ratio is
what it 1is, 1is because towns have been overpaying. We would
like to get it into a more balanced book. We don't want to see
these types of roll-up costs continue.

So, the only way we can say to look into the future,
is to examine where we have been in the past. We want you to
see exactly what past actions have caused. When you look at
the past results, then you look prospectively, and that is the
purpose of this illustration.

ASSEMBLYMAN DeCROCE: When you talk about the past,
are you talking about the bill that allowed the police and fire
to go to 25 years and receive those benefits?

MR. NEELY: That bill the League opposed. That was 1in
1979.

ASSEMBLYMAN DeCROCE: Yes.

MR. NEELY: That bill-- We are not referring to
that. What we are referring to is, it used to be 65 and 60
percent. That was with the incremental costs paid for by the
State. The bill came out and said that it would be 65 percent
at 25, and the town would pay all of the costs. We lobbied
extensively against that. The bill finally came through and
said it would be 65, with 25 years of service--
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ASSEMBLYMAN DeCROCE: I can't believe that you lobbied
extensively against that. I can't believe that any legislator
who truly understood that bill -- truly understood that bill --
would have supported it.

MR. NEELY: I've got to tell you, I spent two years
doing editorials and testifying before committees, and there
was no question. I did charts. I had blown up charts showing
what the impact of that was. I spent two years delineating, as
clearly as I could, both verbally and on paper, showing what
the costs were. It finally came down and said, "But the fund
is so healthy, it can afford it."

Now we are finding that that same deal came through
with 414 and said that the fund was so healthy, let's give them
mortgages. I want you to wunderstand the 1impact of what
happens--

ASSEMBLYMAN DeCROCE: Frankly, that 1s the one—— I
have only been 1in the Legislature for three years; I am in my
fourth year. I want to tell you, that 1s the one the State
League blew it on, in my opinion.

MR. NEELY: Okay.

ASSEMBLYMAN DeCROCE: And I'll tell you, you blew it
because you didn't 1lobby your local municipalities to lobby
your local legislators. That's why you blew it.

MR. DRESSEL: On the mortgage bill? On the mortgage
bill, we knew nothing about it. We have resolutions from every
community in your district. If you didn't get it, I don't Kknow
why .

ASSEMBLYMAN DeCROCE: Don't worry about my district.
I voted for 1it, mainly because of what you guys were telling
me, and you didn't know what the hell you were talking about at
the time.

MR. DRESSEL: Well, obviously, you didn't read our
statistics. '
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MR. NEELY: We published articles for every mayor and

every-— We had resolutions from a majority of the communities,
and we gave those to the Legislature. I still voted against
that bill -- voted for that bill to give that benefit away. I

don't know what else I could have done. But, that is past, and
that is the roll-up costs we have.

ASSEMBLYMAN DeCROCE: That 1is why you have this thing
today coming back before you -- this 414 -- because now there
is so damned much money in that fund, everyone wants to gdet a
piece of the action and use it.

MR. NEELY: And I am trying to suggest that if that 1is
the attitude, then these things are only going to be
exacerbated, and the roll-up costs are going to fall on the
property taxpayers. But if we say, “This 1is what we have
done. This 1s what has happened already, let's not further
compound the problem--"

The second illustration I have used in there is the
fact that every municipality now has to have an elevator

subcode official. A subcode official 1is a person who has
protection under the Uniform Construction Code. That person
has to now, because he has to be licensed by the State-—- He is
entitled to additional pay. That person is going to do what
has worked very well for the last 10 years. I know of no
instances where someone has been killed, hurt, or had a problem
with an elevator. As far as I know, there was no study done

for the need for it. There was no support for it. We opposed
it on the Administrative Procedures Act, and it has come
through that now we have to have an elevator subcode official.

That elevator subcode official is now going to require
us to have all those roll-up costs associated with it. It is a
different éension fund. It is a different issue. That is the
second illustration I brought with me today.

ASSEMBLYWOMAN BUSH: I am awére of someone dying in an
elevator —— I think within the last two years -- in East Orange.
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ASSEMBLYMAN RUSSO: I thought you were going to say
during these hearings. (laughter)

ASSEMBLYWOMAN BUSH: Maybe, they are not over yet.

ASSEMBLYMAN RUSSO: They're not over yet.

MR. NEELY: I think playing on top of the elevator.

ASSEMBLYWOMAN BUSH: Pardon?

MR. NEELY: Playing on top of the elevator when they
were killed.

ASSEMBLYWOMAN BUSH: You said, "Die by elevator."

MR. NEELY: Okay, within--

ASSEMBLYMAN ROMANO: I stand to be corrected-- In
your attachments here, you are talking about the fees and the
training that are required for an elevator -- what is the term,
safety code official?

MR. NEELY: Right, subcode official.

ASSEMBLYMAN R 'ANO: I am under the impression that
each community is not obligated to hire, in fact, that title,
but can make use of-- For example, Middle States, Middle
Atlantic-- They come in and hire an outside outfit--  They
hire an outside outfit to come 1in and do all o: their
inspections.

MR. NEELY: You have the right to contract the service

out.

ASSEMBLYMAN ROMANO: Oh, yes.

MR. NEELY: Or to contract with the State.

ASSEMBLYMAN ROMANO: Right, right.

MR. NEELY: But the illustrated point is--

ASSEMBLYMAN ROMANO: That has even been for several
years.

MR. NEELY: That is correct.

ASSEMBLYMAN ROMANO: The way you are presenting it 1is
as if, all of a sudden, everyone has to hire this man.

MR. NEELY: Every town has to have a person--

ASSEMBLYWOMAN BUSH: Lou, or a woman.
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MR. NEELY: Yes. Every town has to have a perscn who
has that certification available.

ASSEMBLYMAN  ROMANO: Or woman, right. I stand
corrected again.

MR. NEELY: Assemblyman, every town has to have a
person with those criteria available.

ASSEMBLYMAN ROMANO: Under contract or employed by the
board?

MR. NEELY: Right.

ASSEMBLYMAN ROMANO: Okay.

MR. NEELY: Now, if you are a class one community--
That means that you would then lose a larger portion of your

fees to the State. So, on a total economic balance, the
communities -- and there are many of them which are class one
communities -- would then hire the person, rather than have to

share a larger portion of the fees with the State Department of
Community Affairs.

So when this happens, you now have another subcode
official you have to have, either through contract or employ
with someone else, and you have to do that to protect your fee
base. Otherwise, you have diminishing revenues. All that is
pointed out to say that that type of administrative procedure
has with it ongoing escalating costs, which we are not able to
negotiate for;- which we are not able to use in the collective
bargaining system. We're saying that those types of decisions
have long-term implications.

I am not here to argue the merits of the elevator—-

ASSEMBLYMAN ROMANO: No, I don't mean 1t as an
argument.

MR. NEELY: --because I would argue against it. But,
you are correct.

ASSEMBLYMAN ROMANO: I just can't believe that picking

out that item of an elevator inspection person -- that that is

going to change the entire economy. You Kknow, it is just one
job.
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ASSEMBLYMAN DeCROCE: Let me ask you this on that
one: Could the chief--

ASSEMBLYMAN ROMANO: The wuniform construction code
official?

ASSEMBLYMAN DeCROCE: The uniform construction code
official of the town-- Couldn't he also have that job?

MR. NEELY: If he becomes certified and goes through
the same training programs and goes through the State process,
and has the criteria to do that. It is a limited criteria. It
is very well spelled out, so there is going to be a limited
number of people who can obtain that. Primarily, 1t is going
to be engineers or architects who pick that up, and we are
going to end up hiring somebody, either on a part-time or a
full-time basis, because of that. That is where the criteria
comes 1in.

The illustration 1s not to argue that point, because
you are correct, you can contract it out. But what happens is,
that becomes part of, as I understand 1t, an ongoing health
benefit roll-up cost. We are here saying that those roll-up
costs are determined beyond where we are.

East Brunswick is a community that pulled out of the
State health benefits system. You asked earlier, "Why does

someone pull out of the system?" Well, first of all, when we
pulled out, the State health Dbenefits system was not
functioning as efficiently. People were wailting an extensive

time for processing that was very slow 1in paying, and our
employees were very much up in arms.

- Secondly, we were able to get better coverage at less
cost, and we have continued to do that.

Thirdly, we have made it a negotiating 1tem as to what
level of benefit; as to what level of payment is made; as to
who 1is in it, 1if it 1is spousal coverage, who 1is primary
coverage. We have also been able to -- with a variable -- or a
Section 125 provision -- allow people to be paid not to be in
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it, because we are experience rated, just as the State 1is
experience rated. and, yes, there are a number of
municipalities that have pulled out. But the State's pool is
so large, that the experience rating-- You can lose two or
three towns, or 10 towns, and not necessarily lose, because you
have such large numbers. But the State system 1is experience
rated. We found that we could have a better experience to
provide better coverage, and to make it a negotiable item, and
to have that available at least cost. So, that is the type of
thing we would like to see.

Now, there are some problems with that, and that 1is
why we endorse the concept, and encourage you to move forward
with the State Health Benefit Review Commission, because there
are inequities that exist, and they can help to balance the
overall system.

With that I will close, unless you have questions.

ASSEMBLYMAN RUSSO: Harriet?

ASSEMBLYWOMAN DERMAN: I just want to say that Mr.
Neely 1is a Finance Director in East Brunswick, which is in my
district. I wasn't here when he commenced, and I do want to
say that East Brunswick is noted for being very well run, and
for being fiscally sound.

MR. NEELY: Thank you.

ASSEMBLYWOMAN DERMAN: You're welcome.

MR. NEELY: Thank you very much, Mr. Chairman, for all
your courtesy.

ASSEMBLYMAN RUSSO: I want to thank you very much.
Bill, thank vyou very much. If we need you Dback for
information, we will get in touch with you.

MR. DRESSEL: Very good. Thank you very much. We
appreciate'it.

ASSEMBLYMAN RUSSO: Thank you. We appreciate it, too.

ASSEMBLYMAN DeCROCE: You and I may differ, disagree
on partisan matters, but I agree with you today. Right on.

70



ASSEMBLYWOMAN  BUSH: Then you are right today.
(laughter)

ASSEMBLYMAN RUSSO: Kathy McMichael?

K ATHEIZRTINE M cMICHAE L: Thank you, Mr.
Chairman, and members of the Committee. It 1is a pleasure to be
,here. With me is Esther Strassman, our Associate Director of
Labor Relations. I am Assistant Director of Governmental
Relations for the New Jersey School Boards Association.

We have prepared remarks, and I am going to deliver
- them briefly. We have divided into four major areas, and I
will go into those briefly, and then go into a lot of detail on
one area that 1s a concern of school boards -- the health
insurance area. We will be giving you final remarks 1n a
couple of weeks. They will be all typed up and everything for
you at the end, okay? So we will have those for you.

ASSEMBLYMAN  RUSSO: Kathy, they won't be any
different, probably, than what you will say today? If we take
notes--—

MS. McMICHAEL: Probably not. It will just be in more
formal language for you, okay? What we are going to do-- I
understand from John that we can also comment on some of the
things we have heard at previous times--

ASSEMBLYMAN RUSSO: Please.

MS. McMICHAEL: ——and I would 1like to do that. We
would 1like to comment on some of the things the League has
said, also, and we are going to add that at the end of our
testimony.

The New Jersey School Boards Association welcomes the
Committee's interest in school employee  benefits, and
appreciates the opportunity to express the Boards perspective
on the issue.

The first area I will be talking about will be
negotiations. Boards of education are not opposed to providing
their employees with benefits. In fact, local negotiations
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have resulted in a wide array of contractual benefits, which
include-medical, surgical, dental, and prescription insurances,
generous extended and temporary leaves of absences, and tuition
reimbursement plans. Boards do not object to the negotiated
grant of benefits, but they do have deep concerns about aspects
of the process of negotiations.

Unlike the private sector negotiations -- and this was
mentioned earlier by the League -- the terms of a negotiated
agreement do not end with the contract's expiration. The PERC
bargaining law requires boards to honor all prior agreements
;eached through negotiations, unless a change can be
negotiated. Thus, once given 1in negotiations, a benefit 1is
seen to belong to the employees, and is extremely difficult to
reduce or to eliminate through successor negotiations.

The requirement to maintain the negotiated status quo/,
which includes the obligation to pay increments on an expired
guide before a new agreement is reached, c¢reates an uneven
playing field in negotiations that guarantees the continuation
of expensive benefits, an outdated approach to employee
compensation. This prevents our boards of education from
responding to changing economic circumstances.

Boards are also concerned that employee benefits that
cannot be obtained through negotiations are achievable through
legislation. Statutory provisions grant a variety of benefits
to school employees, but impose the burden of providing the
benefit on local school districts, and, of course, that is the
taxpayer. Statutory tenure and mandated binding arbitration of
school employees' dgrievances over discipline, including the

nonrenewability of a fixed term employment contract -- this was
just reached recently with new legislation -- complicate and
increase the <costs of schools' personnel administration.

Statutory benefits, such as an individual employee's rights to
be absent without loss of pay on legal holidays, supersede, or
preempt locally negotiated agreements. Boards have no control
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over benefits established by 1law, but are required to comply
with their mandate, and to cover their costs, even if the
benefits interfere with their ability to manage their schools
as efficiently as possible.

The next area will be the mandated area. For vyears,
boards of education have been attempting to deliver their
mandated services 1in the most cost-effective manner. This
search to control the costs of providing thorough and efficient
local public schools has been intensified by the shrinking
economic resources we are facing at this time. However, under
current laws and regulations governing school operations,

boards cannot wunilaterally contain the costs of maintaining

their 1local education programs. Rather, decisions 1involving
the largest item in a school's budget -- which 1is employee
compensation -- require the joint decision making of collective

negotiations. Decisions involving employee salary and benefits
must receive the approval of both the board and the union. In
1991, boards' resolve and negotiations resulted in prolonged
bargaining that was ultimately successful in persuading their
local unions to agree to the lowest teacher increases in 10
years. The League of Municipalities mentioned that also.

The 1991-1992 settlements reflect the current economic
downturn, with salary 1increases dropping steadily 1in relation
to the date of the settlement. Unencumbered by 1interest
arbitration, school negotiations have been, and will continue
to be, responsive to thelr communities' desire to contain
increases in teachers' and other employees' salaries.

The third area we are going to talk about will be the
health benefit area. This 1s the area we have a major concern
in. Mr. Dorf spoke about it briefly, and we want to get into
more detail on it.

Boards have had increasing difficulties in containing
the skyrocketing costs of maintaining their employees’
negotiated health 1insurance benefits. The difficulties in

73



containing these costs, which have been rising at nearly nine
times the cost of 1living, are due to many factors, 1including
the national crisis in providing health insurance; the need to
negotiate insurance cost containment; and the complex
requirement of the State Health Benefits Plan.

Now, we have some statistics for you on the State
Health Benefits Plan, which we are very active 1in. In
1990-1991, 427 boards of education, which is 72 percent of all
the school districts, were covered by the State Plan.
Therefore, the Plan's structure and 1its effect on the local
cost of health 1insurance has a persuasive, but locally
uncontrollable, influence on school districts' budgets. Yet,
the State Plan's requirements pr-2clude its participating public
employers, 1including the State -- as you heard earlier --
municipalities, and local boards of education, from pursuing
cost containment in health insurance coverage. Indeed, for
boards of education, many requirements of the Plan result in
inflated insurance costs for the local employer.

We welcome the Committee's interest in the costs of
providing employee benefits, and the opportunity to discuss
several aspects of the State Plan that increase our local
districts' operational costs. We have divided these into four
areas —— excuse me, five areas:

The first one 1is the part-time employees; the second
one is uniformity of coverage -— and I will go through each one
of these; the third one 1is the prohibition against incentives
to avoid duplicative coverage; and the fourth area 1is the
designated 1level of benefits, which precludes containment of
employers' costs.

Part-time employees 1is our first area. In the State
Health Benefits Plan, it requires the participating employers
to provide full coverage to all employees who work on the
average of 20 hours per week. Boards of education employ far
more part-time staff than any other public employers.
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According to the New Jersey Department of Education's 1990
statistics, school districts employed almost 4000 part-time
teaching staff members, and almost 12,000 part-time
noncertified staff. In other words, almost 10 percent of the
State schools' employees work on a part-time basis.

Under the Plan's rules -- the State Health Benefits
Plan -- boards must offer all of their part-time employees who
work 20 or more hours per week the same insurance coverage as
full-time employees. This means that the boards must pay the
full premium for part-time employees, and for the employees’
dependents. This leads to the expensive anomaly where
Cistricts' costs of providing health insurance can exceed the
part-time employee's salary.

For example, in 1990-1991, a cafeteria worker who
received a salary of $3100 for working four hours on each
school day, would also have been required to receive mandated
family health 1insurance coverage at a cost of $4486 for the
year. In 1991-1992, the health insurance premium for that
employee would cost the district $5675, or a 26.5 percent
increase, which would far exceed any negotiated increase 1in
salary.

ASSEMBLYMAN RUSSO: Kathy, excuse me. Was that always
the case? Is that something new, or was that always the case?

MS. McMICHAEL: This has been a regulation of the
State Health Benefits Plan -— part of the coverage that we are
not able to change.

ASSEMBLYMAN RUSSO: It has always been like that.

MS. McMICHAEL: And we are asking--

ASSEMBLYMAN RUSSO: But what has happened 1is, from
your testimony, it has exacerbated now because -- not so much
the salaries have increased, because they have, but the health
benefits--

MS. McMICHAEL: But the health costs-- Exactly.
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ASSEMBLYMAN RUSSO: -—-are now outstripping even the
part-time salaries. The proposal on that-- Is there a
proposal on that from the Schoocl Boards, or not?

MS. McMICHAEL: Oh, we have-—-

ASSEMBLYMAN RUSSO: I mean, I can guess, but, you
know——

MS. McMICHAEL: --spoken with the Division of
Pensions. We would appreciate any change in this. We have

asked, year after year after year, for some flexibility in the
State Health Benefits Plan. That 1is what we are asking all of
you to do now. We are asking for some kind of legislation,
some kind of help in getting this changed. This 1is one of the
problems, Chairman Russo. We have three other areas, too,
where we have major problems because of what is happening to
the costs to the employers.

ASSEMBLYMAN DeCROCE: Do you have a suggestion, Kathy?

MS. McMICHAEL: Yes, to allow the boards of education
not--

ASSEMBLYMAN RUSSO: To bargain that?

MS. McMICHAEL: Yes, to put it into the collective
bargaining area. _

E S THE R S TRASSMAN: That 1is certainly one
option. The other option 1is for the rules of the Plan to
change to avoid this kind of anomaly.

ASSEMBLYMAN RUSSO: So you're saying that it should
either be on the table as a negotiable item -- statutorily it
should be on the table as a negotiable item, or statutorily it
should not even be-- It should be private pay. If they are
going to work--

MS. McMICHAEL: Or it should be taken out.

MS. STRASSMAN: As Kathy has mentioned, ther= are many
aspects of the Plan that create what we consider inflated costs
to the local employer. In the totality of the Plan, it may be
that a total revision is necessary. What must happen, however,
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is that whatever is decided does not become stale in the
statutes books, but is continuously reviewed to determine
whether it still makes sense. That 1is something the School
Boards would really like to see; whatever 1t 1s, whether 1t 1is
to allow negotiations to 1local schoocl boards, or changes
through statutes, that there 1is a continuous review of the
provisions, their relationships., to be able to provide employee
benefits and their impact on taxpayers' costs.

MS. McMICHAEL: This 1s also damaging to the employee,
as well as to the employer, because the bocards which ars in the
Plan that cannot afford to incur these additional costs, only
have the option not to employ part-time workers —— because they
cannot afford it -- or to hire them for less than 20 hours. So
the employees, 1in this case, are going to be more damaged
because of this problem, because the employers cannot afford to
pay this.

ASSEMBLYMAN RUSSO: Ten percent of the work force—-

MS. McMICHAEL: Yes, 10 percent of--

ASSEMBLYMAN RUSSO: --1is on a part-time basis?

MS. STRASSMAN: The figures available from the
Department of Education and from the NJEA simply 1list the
number of employees. They do not list the average number of

hours worked. It ranges from 7 hours to 34 hours. Not all of
those people are 20 hours or more employees, but they are
called part-time.

ASSEMBLYMAN RUSSO: Oh, okay. This only pertains to
20 hours or more, or anybody who is part-time -- 20 hours or
less, I mean?

MS. McMICHAEL: Twenty hours or more.

ASSEMBLYMAN RUSSO: Twenty hours or more. Nineteen
hours or less, they do not get health benefits, or they do?

MS. STRASSMAN: Under the State Health Benefits Plan,
an employee who works less than 20 hours 1is entitled to
absolutely no coverage. Once you cross the threshold of an
average of 20 hours per week, then you receive full, total--
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ASSEMBLYMAN RUSSO: So, from 20 to 39 then, I would
assume, _is what you are talking about -- that notch?

MS. STRASSMAN: Yes.

ASSEMBLYMAN RUSSO: Okay.

MS. McMICHAEL: And as you can see, there are quite a
few employees who fall in that category.

ASSEMBLYMAN RUSSO: Okay.

MS. McMICHAEL: The second area 1is wuniformity of
coverage. The State Health Benefits Plan requires all
participating employers to provide all of .their -eligible
employees with access to equal, identical, and uniform
coverage. This means that the boards must pay the full premium
for all eligible employees, and must extend their obligation
towards dependents' coverage to all employees who quality for
that type of enrollment. Ninety-six percent of the boards
participating in the State Health Benefits Plan have agreed,
through negotiations, to fully pay the dependents' costs of
coverage. Most of these negotiated agreements date back to the
boards' entry into the State Health Benefits Plan, which
permitted, at that time, excellent employee benefits at an
affordable price.

As an example, in the 1981-1982 school year, the
annual cost of employee-only coverage was $373, and family
coverage was less than $1000 a year. In 1991-1992, individual
rates had increased to $2214, or a 493 percent 1increase, and
family rates have risen to $5675, a 512 percent increase in 10
years. These increases have been paid by boards of education,
as the Plan requires the employer to fully pay the employees'
premiums, regardless of the 1increase 1in costs. Boards have
been largely unsuccessful in obtaining union concessions to
reduce the boards' obligation to fully fund the increases in
dependents' coverage.

As we mentioned before, once given away, it is hard to
take it back. The combination of the Plan's rules and 1laws
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governing negotiations result in boards facing large and
locally uncontrollable increases. Increases in premiums must
be fully paid for eligible part-time employees and their
dependents, as well as for all full-time employees.

Under the requirement to provide uniform benefits,
boards cannot, even through negotiations, seek to change :their
obligations to future employees' dependents. The uniformity
rule also requires that boards offer all their current
employees access to equal coverage. Thus, the selection of the
type of coverage avalilable 1is left to the employee, but the
full cost of the selection must be borne by the board, even 1if
the employee's enrcllment results 1in duplicative insurance
coverage. Duplicative coverage means that the board is paying
for a full family premium for individuals who are already
covered by another policy either in the same group plan or in
another plan. Under insurance plans, coordination of benefits,
duplicative payment, or reimbursement of medical expenses do
not occur. Thus, individual employees with duplicative
coverage receive identical benefits available to individually
covered members, but the employer pays twice as much for their
coverage.

The best illustration of this situation is found when
a married couple with <children 1s employed by the same
district. .Typically, both employees opt for family coverage,
and the board pays two family plan premiums; $5575, as I said,
for 1991, or $3460 for the individual coverage. However, the
children's coverage 1s ©paid through the ©primary policy
coverage, in the same way that would have been reimbursed 1if
the board only paid the family premium for one employee. As in
1992-1993, family coverage will cost in excess of $4000 more
than individual coverage. These costs continue to increase.
Thus, this rule increases local costs, without providing a
concurrent benefit to the employees.
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This same rule applies to married employees whose
spouse 1s also enrolled in the State Health Benefits Plan by
virtue of employment with another public employer. It also
applies to employees who have duplicative coverage under their
spouse's 1nsurance dJgroup with a private carrier. Thus, the
cost of duplicating coverage increases the board's 1nsurance
obligations.

Prohibition against incentives 1is another problem the
State Health Benefits Plan has. They adopted a rule, in 1989,
that prohibits boards of education and other participating
employers from offering a cash 1incentive to employees who
choose not to enroll in the State Plan. This rule has been
interpreted to prevent boards from offering 1incentives to
employees to select individual coverage, rather than
duplicative family or dependent coverage.

So, before the adoption of this rule, the boards were

trying to save costs. They said a number of boards had
negotiated incentives for nonenrollment for unnecessary
coverage. It makes sense. Employees not enrolling, or
enrolling for minimal individual coverage, would receive
another desired benefit, or a cash stipend. This mutual
agreement worked to both parties' advantage. The employee

would receive the desired benefit, and the board reduced its
insurance costs.

The implementation of the rule in 1989 1invalidated
these 1local agreements, denying employees their choice of
benefits and 1increasing district costs. One district has
reported to us that the rule increased its insurance costs by 5
percent. Another district reported that its ability to offer
incentives for nonenrollment with a private carrier led to a 30
percent savings in 1its cost of premiums paid in the State
Plan. We will talk in a minute about people leaving the State
Plan. You asked for statistics, and I will get into that in a
minute.
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The last area is the defined area of benefits which we
have in the State Health Benefits Plan. It provides all of its
participating employers with an established 1level of benefits
that cannot be adjusted to meet local needs. The Plan's major
deductible is set at $100 per person, with a maximum of $200
per family. Its reimbursement 1is based on 80 percent of the
first $2000, and on 100 percent thereafter. This level of
benefit 1is a result of continuous legislative improvements,
which have 1increased major medical benefits, upgraded the
surgical payment schedule, and involved a general improvement
in the Plan's insurance coverage.

As an aside, in the early 1980s, the State's
negotiations with its employees led to the purchase of the 1420
C program. This benefit improvement, and 1its 30 percent
increase in cost, was automatically imposed on all local boards
of education. It 1s important to note that none of the
amendments to the Plan have ever involved increased employee
contributions or higher deductibles. The onchanging level of
employee contributions to their medical costs, in years marked
by escalating costs of medical services, is an unquestionable
factor in the increasing costs of the State Plan's premiums.

Private insurance plans’ options of inceasing
deductibles and copays have resulted in the employers' ability
to contain and to reduce their costs of providing health
insurance. One board reported an estimated savings of $70,000,
or 10 percent of 1its State health benefit premium, by
increasing deductibles with a private insurance carrier after
they left the system.

If boards <can save money by purchasing hea.th
insurance _through private carriers, why do so many boards
continue to participate in the State Plan? Board participation
is voluntary, and thus boards would appear to be free to drop
out of the Plan to achieve cost savings. Once again, however,
this decision may require negotiations and the agreement of the
union. Decisions by PERC hold that employers cannot
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unilaterally change insurance carriers 1if the change reduces,
in any way, the level of existing benefits. Thus, reductions
in part-time eligibility -- which we talked about before --
tiered coverage, incentives for nonenrollment for duplicative
coverage, and increased deductibles and copays must receilve
union approval. Maintenance of existing levels of benefits is,
understandably, a high priority of unions 1in negotiations.
However, boards’' desires to achieve cost containment in an
environment that offers employer options is also
understandable. Boards have been successful 1in negotiating
changes when they moved to private carriers.

We will do a survey of our boards, as well as the
League, to let you know how many boards have left the system
and are contemplating leaving the system this year. The State
Health Benefits Plan stopped this exodus. They offered what is
called a "premium drag" this year, where they allowed boards
not to pay for one month's coverage —-- the month of July -- to
save that whole month. They are free from payment. It is like
a grace period. If they leave the system, however, they will
have to pay for it —-—- if they ever leave the system down the
line. But this is an incentive to try to keep boards in.

We have talked to the Division of Pensions about our
concern with this, but we do need some legislative help on it.

The other problem 1s that many boards do not have the
option to change carriers because they are so small. We have
many boards with only 50 or less employees. In an insurance
group, they have great difficulty in obtaining coverage from
private carriers because they shy away from going to a group of
50 or less. It has been estimated that approximately 200
boards employ less than 50 people, so that 1s quite a large
number. These boards are likely to have great difficulty in
obtaining alternate carriers.

Also, somewhat 1larger districts, which could obtain
coverage, run 1into difficulty because they are not able to
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obtain their employees' utilization rate from the State Plan.
Therefore, the option to switch to private carriers is
realistically open to larger districts which can insure a group
of more than 100 employees.

ASSEMBLYMAN RUSSO: Kathy, on that 1issue of the
smaller districts-- That is 200 out of how many districts?

MS. McMICHAEL: Six-hundred-and-eleven.

ASSEMBLYMAN RUSSO: So that 1s nearly a third. Right
now they can't, or it is financially impossible?

MS. STRASSMAN: It 1is very difficult. Up until very
recently, boards were advised by Blue Cross/Blue Shield --
boards with less than 50 employees -- to go to the State Health
Benefits Plan. Until very recently, no private carrier would
extend their services to those small boards. Now, however,
there seems to be a private firm that is comp2ting very heavily
with the State Health Benefits Plan. I am told they do not
turn away small employers.

ASSEMBLYMAN RUSSO: Is that something you can opt for
right now, or you cannot if you are a small board?

MS. STRASSMAN: The only way you could opt for it
would be if the level of benefits-—-

ASSEMBLYMAN RUSSO: Is not decreased.

MS. STRASSMAN: --is not decreased, or——

ASSEMBLYMAN RUSSO: But 1if you have part-timers, then
they are going to be decreased, in essence, as you said before?

MS. STRASSMAN: Not necessarily. You could agree to
continue your part-timers, but 1if you would choose to save
money by not covering your part-timers, or increase 1in coverage
to 30 hours, or provide partial prorated coverage, that would
require negotiations. As Kathy indicated -- and as Gerry Dorf
indicated _ unions are not likely to agree to cut benefits of
their current membership. It is hard to do.

MS. McMICHAEL: Just one other thing to add to this:
The other problem 1is, if you leave the Plan to search for a
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private carrier, you cannot get back into the Plan for five
years. So this is a very--

ASSEMBLYMAN RUSSO: And you can only come back once,
right? You can only leave once and :-ome back once?

MS. STRASSMAN: At this point, yes. This 1is another
concern of 1little boards, because 1if their premiums escalate
tremendously because of the serious 1illness of one group
member, and it 1is experience rated, their premiums can soar
completely out of line. So there is a strong, long-range fear
factor, which is quite understandable.

ASSEMBLYMAN GEIST: Mr. Chairman?

ASSEMBLYMAN RUSSO: Yes, Mr. Geist.

ASSEMBLYMAN GEIST: In the municipal arena there 1is a
source of savings to taxpayers called "Joint Insurance Funds."
Is there such a forum through which school boards of a small
nature -- less than 50 employees -- can join together to
secure, through private coverage arrangements, such private
coverage?

MS. McMICHAEL: It is prohibited now in health areas.
It is allowed in the other areas. Assemblyman Kamin has a bill
to allow us to do that, and we are supporting it very, very
strongly.

ASSEMBLYMAN GEIST: There is a Kamin bill to enable--

MS. McMICHAEL: It's Assembly Bill No. 251. It will
enable boards to Jjointly -- JIF funds that they have from
municipalities—-— Boards will be able to do that.

ASSEMBLYMAN GEIST: Joint health insurance funds will
be available after the Kamin bill.

MS. McMICHAEL: They are prohibited now. Boards are
not allowed-- Municipalities are, boards are not.

AQSEMBLYMAN' GEIST: Do you know the bill number, by
any chance?

MS. McMICHAEL: It's A-251.

ASSEMBLYMAN RUSSO: Whose bill is that?
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MS. McMICHAEL: Assemblyman Kamin's. I testified in
support of that bill before the Insurance Committee. We are
very supportive of that bill.

ASSEMBLYMAN GEIST: Thank you.

MS. McMICHAEL: You're welcome.

ASSEMBLYMAN RUSSO: Harriet?

ASSEMBLYWOMAN DERMAN: Kathy, the inequities to which
you refer-—- Are they attributable to, or are they a function
of statute or regulation?

MS. McMICHAEL: Both.

ASSEMBLYWOMAN DERMAN: Both.

MS. STRASSMAN: Much of the plan 1is controlled by
regulations, but the regulations stem from statute. The
regulations are designed to carry out the goal of the Plan.

ASSEMBLYWOMAN DERMAN: Well, Kathy used the word
"regulation" before with regard to part-time employees. I
don't know if she did that deliberately, or——

MS. McMICHAEL: That 1s in the regqulations of the
State Health Benefits Plan. Now, if the Division of Pensions
wants to lift that regqulation and change it in the regs, that
is perfectly acceptable to us, but many times they need a push
from the Legislature to do that. That is what we are looking
for. We are looking for relief in any way, either from this
Committee, to help us with legislation, or from the Division of
Pensions.

We have had ongoing talks with the Division of
Pensions. Also, we have asked to sit on the State Health
Benefits Plan Commission, the actual Commission. We do not
have representation on that Commission. We have asked for
that. I believe it was Assemblyman Franks who sponsored that
bill for us last term -— to get us into that. It has not been
prefiled again, but we would like to be cn that Commission, so
that we would have more input into the rules and regs.
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Our board members are very frustrated, Assemblywoman
Derman, .extremely frustrated, because they do not have a say in
any of these. Like this rule from 1989-- It came down on us
absolutely out of the blue. Where we were able to offer the
cash incentives previously, now we are not able to do that.
That was to help boards a lot, because it is silly to b2 paying
duplicative coverage for families when you are getting it
already.

MS. STRASSMAN: Just one word: I am not sure at this
moment-- I was two hours ago, but I am not sure now whether
the part-time requirement comes from regulation or whether it
is a direct, specific statutory provision. We will include
that in our written testimony, including a cite so you can find
it readily.

ASSEMBLYMAN DeCROCE: Mr. Chairman?

ASSEMBLYMAN RUSSO: Alex?

ASSEMBLYMAN DeCROCE: I don't know how it works here,
but I know that when I was 1in county government, 1if we
worked-- If we hired people to work up to 19 1/2 hours, there
was no obligation to pay them a benefit.

ASSEMBLYMAN ROMANO: Say that again, Alex. I didn't
hear you.

ASSEMBLYMAN DeCROCE: When I was in county government,
we used to hire a lot of people at 19 1/2 hours. That way we
didn't have to get into the benefits.

ASSEMBLYMAN ROMANO: That's right.

MS. McMICHAEL: And that is what we have said. It is
discriminatory against the employee, because the poor employee
has to go for less than 20 hours because the employer can't
afford it._ If this restriction were lifted, we wouldn't have
that problem at all about hiring them for more hours.

ASSEMBLYMAN DeCROCE: Thank you, Mr. Chairman.

ASSEMBLYMAN GEIST: A curiosity question: A proposal
for statutory elimination of the prohibition of cash incentives
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for nonenrollees—-— Did the NJEA join the School Boards
Association on this legislation, since it would be a benefit to
individual members, who then would be allowed the freedom to go
out, if they so desired?

MS. STRASSMAN: At this point, I don't think
legislation has been considered to 1lift that rule. That was
definitely regulatory. But you raise a very interesting point,
because the NJEA, which 1is normally very supportive of the
State Health Benefits Plan and the rules of the Plan, offered
testimony against the rule prohibiting incentives, precisely
because 1t would negatively affect their members.

ASSEMBLYMAN GEIST: So you have a common cause
together?

MS. STRASSMAN: We have many common causes together.

ASSEMBLYMAN GEIST: I am happy to hear that.

Okay, thank you.

ASSEMBLYMAN RUSSO: Assemblywoman Bush?

ASSEMBLYWOMAN BUSH: With the cafeteria workers you
indicate work about four hours a day, 20 hours a week-- You
indicated that it 1s getting to a point where there health
benefits may exceed their salaries. What other benefits are
they entitled to?

MS. STRASSMAN: It would depend on their contractual
provisions. They may be entitled to prorated dental coverage
and prescription coverage, which boards of education cannot
purchase through the State Health Benefits Plan. Interestingly
enough, it is one area where boards have been very successful
in negotiating cost containments. We get reports from boards
of education, reporting that they have obtained increases 1in
the copay of prescription drugs from $1 to $7, which is the
highest one I remember offhand. Also, a different level of
copay for generic, as opposed to brand names. And also, they
have been able to negotiate increased copays in dental plans,
because all of them are obtained through private carriers.
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ASSEMBLYWOMAN BUSH: I guess what I am looking for 1is,
do they get any type-- They are getting an hourly salary?

MS. STRASSMAN: Yes.

ASSEMBLYWOMAN BUSH: Okay. And they are guaranteed
the minimum wage?

MS. STRASSMAN: Oh, absolutely.

ASSEMBLYWOMAN BUSH: Okay. Do they get any paid
vacations, as other school workers do?

MS. STRASSMAN: Most school employees work a 10-month
school year, and work the same calendar as the students. So
there are no vacations. That, by the way, 1is a very strong
benefit, an unwritten and somewhat unpaid for benefit, but a
very valuable benefit, because many mothers of school-age
children find part-time employment that is tied completely to
their children's education.

ASSEMBLYWOMAN BUSH: Right. What I am asking, though,
is this: Even though it may be a 10-month employment period,
1f there is a holiday during that 10-month working period, are
they getting paid for that day off, or are they not getting
paid?

MS. STRASSMAN: It would depend on the negotiated
agreement. Mostly, generally, not. It is hourly for hours
worked.

ASSEMBLYWOMAN BUSH: Okay. Do you have any
information you could provide to this Committee-— I am looking
at the little person, okay? What do they get paid? What do
they get paid for? You Kknow, in addition to just-——- We're
talking about the health benefits and that there are some
copayments where they have to pay-— You are saying a $7 copay

for things. But, what are they getting, you know, as opposed
to what is being negotiated out from the--

MS. STRASSMAN: We will do our best to provide that.
It will be difficult, because it will wvary from district to
district based on the negotiated agreement, but we will try our
pest.
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ASSEMBLYWOMAN BUSH: Okay. I would assume that much
of what. you are discussing is based upon district to district,
in some instances.

MS. STRASSMAN: When you are talking about negotiated
agreements, the answer 1s yes. When you are talking about the
420 boards that belong to the State Health Benefits Plan, that
is uniform for every board, for every municipality that belongs
to the State Health Benefits Plan.

ASSEMBLYWOMAN  BUSH: Well, I would 1like to see
something, 1f possible, that will let me know —-- now that I
know they get health benefits-- I am hearing that their

benefits may exceed their salaries, and I want to Kknow what
else do they or do they not get, so I will have a full picture
as to what this person is—-

MS. STRASSMAN: Very fine. They do get sick leave
days -- paid sick leave days -- and probably personal leave
days. If they are members of a collective bargaining unit,
they also have grievance procedures and job security.

ASSEMBLYWOMAN BUSH: How many of them are members?
Are they required to be--

MS. STRASSMAN: No.

ASSEMBLYWOMAN BUSH: --or 1is it an option?

MS. STRASSMAN: Being a union member 1s an option.
The 1issue of whether or not there 1is a bargaining unit that
includes cafeteria workers 1s a matter of negotiations or PERC
involvement in the history of the labor relations.
Increasingly, cafeteria workers, bus drivers, and custodians
are finding themselves in bargaining units.

ASSEMBLYWOMAN BUSH: Do you know percentages?

MS. STRASSMAN: No, I do not.

ASSEMBLYWOMAN BUSH: Okay, thank you.

ASSEMBLYMAN DeCROCE: I have a question on that:
Isn't it true, though, that a lot of districts will honor those
people the same way they do with the unions; they will give
them the same benefits?
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MS. STRASSMAN: It 1is a matter of negotiation. The
answer to that is that most districts will have the same level
of benefits for all members of the bargaining unit.

ASSEMBL:MAN ROMANO: What the Assemblyman is referring
to is, in districts where these people are noncontractual--

ASSEMBLYMAN DeCROCE: Right.

ASSEMBLYMAN ROMANO: --they usually receive the same
benefits as people who are contractual. I have found that to
be the case.

MS. STRASSMAN: So have we, yes.

ASSEMBLYMAN RUSSO: Before you continue, one point,
because Mr. Kingston (Assembly Majority staff) and I were
talking about something. Before, you mentioned that
approximately one-third, about 200, of the school boards have
50 members or less. The point you were making before was that
it is difficult with regard to opting out, or is it
impossible? I just want you to go over that again real quickly
for Mr. Kingston. That is what we were talking about.

MS. STRASSMAN: Are we talking theoretically or
practically?

ASSEMBLYMAN RUSSO: Well first, statutorily can you
opt out?

MS. STRASSMAN: Statutorily, yes, you can opt out.

ASSEMBLYMAN RUSSO: From the health benefits, yes.

MS. STRASSMAN: From the Health Benefits Plan.

ASSEMBLYMAN RUSSO: But practically, you said, except
for this one new private source, it is just about impossible-—-

MS. STRASSMAN: Very--

ASSEMBLYMAN RUSSO: --because it isn't competitive.

MS. STRASSMAN: Exactly. Also, it would require, not
simply obtaining a private carrier, but it would also require
the agreement of the union.

ASSEMBLYMAN RUSSO: And the only way, statutorily,
that that could be aided, would be what -- making that a
negotiable issue?
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MS. STRASSMAN: It would 1involve <changing the
bargaining law, I suspect, to permit the change of the carrier,
regardless of the change of levels of benefit, to be a totally
managerial prerogative.

ASSEMBLYMAN RUSSO: You said, I believe, before, that
when you switched -- if you opted out, you had to show that you
were not lessening the health benefits.

MS. STRASSMAN: Right.

ASSEMBLYMAN RUSSO: And by opting out, you would be
lessening health benefits, possibly. Is that right?

MS. STRASSMAN: Possibly.

ASSEMBLYMAN RUSSO: I saw you shaking your head there
before, and I thought--

SUSAN S CAVONE: (speaking from audience) It 1is
true that 1if you decide to opt out-- (remainder of sentence
indiscernible; no microphone)

ASSEMBLYMAN RUSSO: Do me one favor. Could you give
us your name and your title? Come on up. Just say that
again. Sorry, I didn't mean to be rude.

MS. SCAVONE: My name is Susan Scavone. I am from the
Division of Pensions.

You can opt out of the State Health Benefits Plan, but
you do have to provide the State Health Benefits Commission--

ASSEMBLYMAN RUSSO: Right.

MS. SCAVONE: --with a copy of your contract to show
that the level of benefits 1s the same.

ASSEMBLYMAN RUSSO: And if it 1is not the same, you
cannot opt-—- Any lessening, and you cannot opt out?

MS. SCAVONE: That is the regulation under the State
Health Benefits Commission, yes.

ASSEMBLYMAN RUSSO: Okay.

ASSEMBLYMAN ROMANO: The key words are "on balance,"
as Mr. Dorf wused. It is not 1identical from paragraph to
paragraph. It is on-balance with the other program.

91



ASSEMBLYMAN RUSSO: On balance.

MS. STRASSMAN: Under the PERC law, you cannot opt out
unless you have the wunion's agreement. According to PERC's
decision, 1t 1is the union that determines whether or not the
benefits are substantially equal, or better.

There 1is an interesting case involving a municipality
that did drop out, and in many instances did offer better --
higher benefits than the State Health Benefits Plan. The one
area that was very different was the reimbursement and +he
vaperwork. The union challenged the fact that that was not an
equal benefit, and PERC supported the union and found that the
employer had violated the law.

An alternative to seeking modifications of this rule
is, again, to 1look at the bargaining 1law, and to make a
determination as to whether private -—- public sector contracts
are so different from private sector contracts, that one would
need to guarantee that everything continues, wunless it 1is
changed by negotiations. In other words, 1if a board and a
union had agreed to provide State Health Benefits coverage at
"X" number of dollars for the 1992-1993 school year, and the
contract expired in 1993, the level of benefit would then be,
again, a matter of negotiations at the table. That is what we
call "evening out the playing field." That clearly would
change boards' responsibilities to maintain coverage. They may
not be successful in negotiations, but at least you would be
starting at ground one.

MS. McMICHAEL: The 1last area—- Is there anything
more on health? (no response) Okay, the last area 1is the
pension area. The New Jersey School Boards Association has
convened an Ad Hoc Pension Committee. Our report will be

issued, unfortunately, a little late for your Committee. It is
going to be issued in June 1992, but I do have the charges we
have on it. They are: to study and publicize the procedures
of school employees' pension systems, and their actual and
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projected costs; to identify effective manaqeﬁent controls and
means for containing the costs of pension systems; to examine,
and 1if indicated, to recommend new approaches; and to provide
fiscally sound pension systems for school employees.

Because the ultimate obligation falls on the taxpayers
-— the pension costs, the ever-escalating costs of pensions --
the pension enhancing bills that have come through have been a
very, very sore point with us, and we are extremely concerned
about that.

There 1s one position statement that I would like to
pass around. This 1s a bill that we have been fighting for the
past three years. We have been able to stop it 1in Committee,
but it looks like it is moving out very quickly right now. It
is the o0ld Assemblyman Charles' bill, paid State health
benefits for nonprofessional support staff personnel. This
bill was Jjust released this morning from the Senate State
Government Committee, without benefit of review from the
Pension and Health Benefits Review Commission which has been
established. That 1is a Commission that we fought very hard
for, as did the League of Municipalities, to stop these kinds
of bills. There are so many of these bills coming down the
pike, and the costs are-- Anyone who heard me during the last
session before the Local Government Committee and State
Government Committee—— I was there every time taking the
management point of view on this, but we were not able to win
very often.

Ladies and gentlemen, the problem is the taxpayers who
are paying for this. That is the wultimate problem. I will
conclude on that.

We are concerned with the education of our kids. We
don't want to be overburdened by all of these excessive health
and benefit costs.

One other thing: Ms. Strassman would like to add one
thing about what Mr. Dorf said. Go ahead.
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MS. STRASSMAN: A question had been asked of the
League of Municipalities, and Gerry Dorf in particular, whether
there had been any conversation or any information as to why
municipalities were leaving the State Plan. We have had recent
conversations, a lot of discussion, and a lot of history in
talking to boards of education, and I think we understand why
some of them are leaving the Plan:; and many of them would like
to, and :ire investigating their options to do so.

First of all 1is the incredible lack of control and
lack of flexibility, which Kathy spoke about, that 1is imposed
by the rules. Boards feel that their hands are tied; that they
cannot negotiate limitations on the costs of 1insurance under
the State Plan. They feel totally frustrated 1in terms of
information and input into the operations of the State Plan.

Further, there is a sense that the benefit level
offered by the Plan is totally outmoded. You are looking at --
and I will repeat this -- a $100 deductible, with a maximum of
a $200 deductible per family per year, with an 80 percent copay

of the employer. Those figures, ladies and gentlemen, are
almost unheard of 1in private sector plans -- under private
carrier plans.

Years ago -— and I think the question was raised a
little earlier -- public sector salaries were very low, and it

was a given that the job security and the good benefit package
that one could get from public employment was an evening
factor. Well, I think statistics show that public sector
salaries have 1increased enormously, far faster than private
sector salaries; at the same time, so have fully paid
benefits. The time has come to reexamine the entire picture of
compensation. Boards which are leaving have done so. They do
not leave on a whim. They employ insurance consultants, and
they very carefully study the costs and the benefits.

What we are asking, is that perhaps the State Health
Benefits Plan should look at becoming more competitive in the
1990s and in the 21st century.
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ASSEMBLYMAN RUSSO: Kathy mentioned before about the
salary increases, and this 1s a different system, as we know,
from police and fire, which was discussed -- a different
system. A comment she made before in her testimony was that
the increases are less.

MS. STRASSMAN: Yes.

ASSEMBLYMAN RUSSO: And that 1is probably true. I
don't have the figures. They are not the 9 percent and 12
percent.

MS. STRASSMAN: They are below 8, and we will furnish
them to you.

ASSEMBLYMAN RUSSO: But again, there is a feeling, to
an extent, that many people are out of work, much less are not
getting the same salary they were getting two years ago,
whereas the system in many counties -- whether it is Bergen or
Monmouth, as was discussed before -- 1is really-- Some people
don't feel that the system 1is actually working in an equitable
benefit for the taxpayer.

Do you have any suggestions on that system? It is not
the system that is used by police and fire. I understand that.

MS. STRASSMAN: It certainly 1is not, because we have
read in the newspapers that interest arbitration awards are
remaining in the 9s and 9 1/2s, and that does not include, as
Gerry Dorf said, the cost of the increment, which, 1in that
sector, 1s seen to be a rollover cost.

When you hear of an 8 percent teacher salary
settlement, or a 6 percent teacher salary settlement, which are
coming in, that does include the cost of the increment. There
are no rollover salary costs 1in teachers' settlements. So we
may be comparing apples and oranges. Okay?

One of the problems 1in 1looking at where teachers'
negotiated increases have resulted -- have fallen-— It 1s a
twofold problem: 1) Negotiations do not occur 1in a wvacuum.
In 1985, t. e State Legislature and the State Governor decided

95



that it was the best public policy of the State to increase the
teachers' minimum salary to $18,500. That represented a $4000
-— close to a $4000 increase in the statewide average minimum
teacher's salary. Very significant.

At that time, we questioned the ripple effect of
increasing a compensation system that 1is linked to the first
salary -—- to the first step on the guide. The 10 percent
salary increases, the 9 percent salary increases that followed
that were reflective of the influence of the $18,500.

ASSEMBLYMAN RUSSO: When you talked about increments
being 1included 1in the 4 percent or the 6 percent or the 3
percent or th= 5 percent, just for the Committee, just briefly,
can you explain that?

MS. STRASSMAN: What the increment is and how it is—-—

ASSEMBLYMAN RUSSO: Yes. When you say "increment'--

MS. STRASSMAN: Right. Teachers are paid, generally,
on a salary guide, which 1is a grid which 1lists salaries in
columns. Up until the $18,500 law, each step on the guide

represented a year of experience, and each -- moving this way
on the guide (demonstrates) -- represented additional years of
2ducation in obtaining a master s or 15 additional credits. In

between each step there 1is an increase which 1is called an
“increment." When boards of education—-- Teachers
automatically receive that increase for one additional year of
service, whether or not a new negotiated agreement 1is in
place. So if within 1991-1992 you were on step 7, making
$31,000, the next school year, as of September, even if the
agreement had expired, you would move to step 8, and possibly
get a $2000 increase, without the benefit of additional
negotiations.

That $2000 differential, or $3000 differential,
between the steps on the guide is what we call an "increment."
When a board of education reports its new costs of providing
salaries for the new year, it 1includes the <cost of the
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increment. So you are paying for an additional 3 percent,
which 1is typically contained on the guide, which the union used
to call "old money," and the "new money." Anc that's it.

ASSEMBLYMAN RUSSO: The 1increment has been 1in the
system for how long?

MS. STRASSMAN: Well, as long as I can remember. I
know that 1in the 1920s, which 1is before my memory, it was
there. It is a very universal way of paying teachers.

ASSEMBLYMAN RUSSO: But you're saying that a 4 percent
or a 5 percent increase, 1n essence, is really technically sort
of less than that, because a chunk of that would-- If it
includes the increment, that is part of the increase anyway, so
a 5 might be a 3.

MS. STRASSMAN: I would say that when we start
comparing increases among groups of employees. I would not say
that when we are talking about what it costs the public to fund
the new settlement.

ASSEMBLYMAN RUSSO: Yeah, okay, 5 1is 5. Dollars are
dollars, that's right.

MS. STRASSMAN: That increment is still new money that
belongs to the 1992-1993 budget, not the 1991-1992 budget.

ASSEMBLYMAN RUSSO: When those figures are being given
out with an increase of 6 percent, that 1is 1including the
increment. Is that what you're saying?

MS. STRASSMAN: When we poll boards of education we
send questionnaires, and we always underline boldly, "including
the cost of the increment." To the best of my knowledge, that
is the way they are reporting their settlements.

ASSEMBLYMAN RUSSO: Okay.

MS. STRASSMAN: So that 1s definitely a factor.

ASSEMBLYMAN RUSSO: But, in essence, you don't have
any real recommendations with regard to the bargaining system
on salaries?
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MS. STRASSMAN: Oh, yes, I do. Do you have another
four hours? New Jersey School Boards has quite a few policies
that have been adopted by the delegate assembly to try to make
negotiations a fairer process, 1in the sense that boards of

education have more bargaining power at the table. We would
like to see —-- and this 1is a word you have heard several times
this afternoon —-- the playing field leveled and evened out. We

believe there are many factors in the collective bargaining
process, as it exists in New Jersey, which work against the
public's interest.

ASSEMBLYMAN DeCROCE: It could never happen, not as
long as you have NJEA members on the boards of education.

MS. STRASSMAN: It is still what we would like to see
happen, okay?

MS. McMICHAEL: We would like to see it.

MS. STRASSMAN: Let me underscore, however, that we
believe-- We support collective negotiations as a valuable
decision-making process, when the decisions that are made
through collective negotiations do not interfere and do not
impede the development of educational policies, which we
believe is a decision that belongs to the public and 1its
elected representatives.

Would you like to hear the concerns we have?

ASSEMBLYMAN RUSSO: Sure, real quick.

MS. STRASSMAN: Okay. First off the bat is one I have
mentioned already: The automatic payment of an increment when
a contract has not been settled -- the new contract has not
been settled at the start of the new year. That immediately
gives employees an increase, which is very difficult to recoup;
not impossible, but very difficult to recoup in negotiations.
For example, if the increment that you have just gone through
is $8000, and there are increments that size, and bigger, your
first paycheck in September will be a proration of that $8000.
How are you going to feel when that 1s reduced and you owe the
board money? So it is very difficult to get 1it.
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It also reduces the pressure on local associations to
reach a.settlement before school reopens, because increases are
obtained by all their unit members, except those who have moved
to the top of the salary guide. So there is no need to reach a
settlement, as far as the union is concerned.

On the other hand, boards would 1love to have that
process finished and in place when school opened. The rules--

ASSEMBLYMAN RUSSO: Has that been in place for a long
time?

MS. STRASSMAN: Since 1974 in the Galloway decision.

ASSEMBLYMAN ROMANO: That's a PERC decision.

MS. STRASSMAN: And a court decision.

ASSEMBLYMAN ROMANO: May I play the devil's advocate?

ASSEMBLYMAN RUSSO: Sure.

ASSEMBLYMAN ROMANO: Understandably why that decisiom
was made that way, was because there is 3 tendency on the part
of some employers not to put them up on the next step, but to
save that money. When they finally have the execution of a
contract, they have passed that year, if you will, and they
have used that money. They have invested that money. They are
working with someone else's money. I just say that on the
other side.

ASSEMBLYMAN RUSSO: No, no, that's fine, because I
know you have expertise 1n the area, too. I know that.

ASSEMBLYMAN ROMANO: I totally agree with what you are
saying in terms of for the boards what it means, because once
you give them the increase, then they say, "Well, we had that
before. What is the new money increase?" I am well aware of
that argument.

But on the other hand, you will recall those certain
school districts that were holding the money -- okay? -- and
they were investing the money and hoping for a delay in the
negotiations with the court, only too happy to make back a few
hundred thousand dollars in order to keep them all employed.

99



MS. STRASSMAN: I'm sure that that could happen, but
it does--

ASSEMBLYMAN ROMANO: That 1is the other side of the
coin. Geo right ahead.

MS. STRASSMAN: Another factor that reduces the
pressure on unions to settle early 1is the vagaries, 1if you
will, of our court system in dealing with strikes. We all know
that public employee strikes are 1illegal, and that boards of
education will immediately try to bring teachers back to the
classroom if they stage a strike, because even though strikes
are 1llegal, they do occur; rarely, the system works on 1its
own, but strikes will occur as a show of power.

When a board seeks to get the teachers back to work to
provide a continuous education program, they must go to court.
They seek an injunction, and then the entire issue falls into
the hands of a judge -- of a local judge to decide how to
proceed. Judges react very, very differently. Therefore,
there 1is no consistency of penalty, 1if there 1is ever any
penalty. When a judge makes a harsh decision, that decision--
OQur history shows us that it will be reversed, either by a
higher court or by a Governor. So there is a sense out there
that teachers have the authority to strike, and that strikes
can be used without consistent, expected, and assured penalties.

Boards of education find it very diffi:ult to resist
that kind of ©pressure, that kind of blackmail, at the
bargaining table. Therefore, the threat of a strike -- and I
have seen it happen as I assist boards of education-- The
threat of a strike becomes a very powerful union strategy to
get the board to reach into 1its pocket and agree to another
percentage, a new benefit, just to get the kids into school,
and just fo get peace in the district, because boards are
convinced that a strike is a very likely occurrence.

There, we would 1like to see the law changed, where
penalties for strikes are consistent, even, predictable, and
there to be counted upon.
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ASSEMBLYMAN DeCROCE: You can't do 1it. Judges will
always be flexible.

MS. STRASSMAN: Well, not 1f 1legislation prohibits
that, as does New York's Taylor law.

ASSEMBLYMAN DeCROCE: We have legislation on our board
which says that you can‘'t strike, and they strike.

MS. STRASSMAN: We do not have legislation that says
you cannot strike. It is common law; it 1is 1interpretation.
What we believe is needed in New Jersey is a law not unlike New
York's Taylor law, which charges every striking employee twice
the daily salary for the time he or she 1s on strike, and
imposes penalties on unions. Since New York State enacted that
law, public sector strikes have been practically unknown in
that State.

ASSEMBLYWOMAN BUSH: At one of our previous meetindgs,
it was asked of someone who was testifying, "If you are asking
on behalf of the school boards that more items be negotiable”
—-— which I believe you are-—- Are you -- that more items are
not established by State law or regulation, but may become
negotiable?

MS. STRASSMAN: Items  that relate directly to
employees' terms and conditions of employment. We would firmly
oppose any item that touches wupon the determination of
educational or operational ©policies which are currently
illegal. Those should remain illegal.

ASSEMBLYWOMAN BUSH: Okay. If what you want 1is placed
on the table, do you feel, then, that the teachers should also
be given the right to strike?

MS. STRASSMAN: I don't see the connection in the two.

ASSEMBLYWOMAN BUSH: Well, I guess from sitting here I
am seeing the connection that one side 1is saying they want more
things to be negotiated, and from what I heard from the other
side at the last meeting, they said, "Well, fine, 1if we do
that, then we should also-- Everything should be up. 2f more
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things are going on the table to negotiate, there should also
be the right to strike." That is what I heard as an argument
before.

ASSEMBLYMAN RUSSO: That's right. The AFL-CIO said
that -- the CWA said that. Excuse me -- well sort of both.

MS. STRASSMAN: I think this becomes the right to
strike of public employees, as a real matter of public policy.

Let's not connect it with money. Let's not connect it with
scope of negotiations or with unfair practices. As
legislators, I think it behooves you to ask yourselves:

"Should public employees, who are charged to deliver a public
service that the Legislature has mandated-— Should those
employees have the power and the authority to interrupt this
service?"

ASSEMBLYWOMAN BUSH: What you are asking, then, is for
the Legislature, at the same time, not to mandate certain
benefits that they should have, which also seems to become
somewhat public policy by the fact that it 1is mandated. So
you're saying to not mandate that, but to mandate the other.

MS. STRASSMAN: I would 1love for benefits not to be
mandated. I recognize, however, the dichotomy that you see.
Perhaps, then, what should happen if you decide there 1is a
relationship and they should be mandated, is that the mandate
should be reexamined every two years, every three years, rather
than letting outdated laws, meaningless laws, stay in place.

But there 1is no relationship between benefits being
mandated and the public policy.

ASSEMBLYWOMAN BUSH: Well, see, I would--

MS. STRASSMAN: Benefits can be negotiable. If they
are negotiable, then they are left to the local parties.

ASSEMBLYWOMAN BUSH: Right. I am sure it would have
to be by virtue of where you are sitting and who you are
representing. It would have to somewhat color your views. But
from where I am sitting trying to listen and absorb it all, and

102



seeing the other people sitting here, I would tend to disagree
with your argument.

MS. STRASSMAN: My only personal request, and I think
my request as a member of the staff of the Association, 1s that
you just consider all aspects.

ASSEMBLYWOMAN BUSH: Oh, I am. That 1is what I am
saying that I am considering it all, which is why I am asking
you the question and why I am being quite frank that I
understand where you must represent--

MS. STRASSMAN: I think it is still a very basic 1is .ue
as to whether you believe that services that are there to serve
the public can be interrupted by employee -- by a private
organization seeking only to improve money benefits, not the
level of services.

ASSEMBLYWOMAN  BUSH: Money benefits, employment,
quality of life, people. I mean, that is what--

MS. STRASSMAN: What about the students?

ASSEMBLYWOMAN BUSH: Right, but I am saying that 1f we
are going to take away from one-- You know, I can see the
argument that if we are going to take away from one side, then
there must also be a taking away from the other side -- a
balance. What I am hearing is, "Well, give us the opportunity
to negotiate all of this, but keep them there," you know. You
are dealing with people and the quality of their lives, as you
are also dealing with that education.

These are just questions that are coming into my mind,
that probably you would not be able to answer now. But this is
what is coming into my ear and into my thought processes.

ASSEMBLYMAN RUSSO: It's a good argument. What we are
going to do is this-—-

ASSEMBLYWOMAN BUSH: Can we go home? (laughter)

ASSEMBLYMAN RUSSO: We would appreciate it 1if vyou
would come back next time, because the NJEA will be here next
time. I just imagine that they are going to have a different
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viewpoint on those 1issues. And we are going to have the
Director of the Division of Pensions again. I would appreciate
it if you could be here again, both of you, in the audience.

Okay? It will be Tuesday at-- Also, Commissioner Cimino will
be here.

MS. McMICHAEL: I thought you were doing
(indiscernible) and the GMRC. That's out now?

ASSEMBLYMAN RUSSO: That 1is going to be changed

because of the differences that happened today. Okay?
MS. McMICHAEL: All right, so it is Tuesday—-
ASSEMBLYMAN RUSSO: So if you could just come back,
only because of that. If you want to maybe sum up-- (no
response)

It will be at 2:30 on Tuesday. Thank you.

(MEETING CONCLUDED)
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STATEMENT BY WILLIAM G. DRESSEL, JR.
ASSISTANT EXECUTIVE DIRECTOR
BEFORE THE ASSEMBLY SELECT COMMITTEE ON
CIVIL SERVICE AND EMPLOYEE BENEFITS
THURSDAY, APRIL 9, 1992

THANK YOU FOR THE OPPORTUNITY TO APPEAR BEFORE YOU THIS MORNING TO SPEAK
ON TWO ISSUES OF GREAT IMPORTANCE TO THE LEAGUE AND THE RESIDENTS OF OUR
GARDEN STATE. SEATED BESIDE ME IS GERALD DORF, THE LEAGUE’S LABOR

RELATIONS COUNSEL.

EARLIER THIS YEAR, GOVERNOR FLORIO SIGNED INTO LAW CHAPTER 382, WHICH
CREATED A PERMANENT PENSION AND HEALTH BENEFITS REVIEW COMMISSION. THE
LEAGUE OF MUNICIPALITIES APPLAUDED THIS ACTION AS IT REPRESENTED THE

CULMINATION OF MANY YEARS OF STEADFAST LOBBYING EFFORTS.

WE HAVE ALWAYS. BELIEVED THAT THE CONTINUAL INTRODUCTION OF PENSION AND
HEALTH BENEFITS LEGISLATION DOES NOT ADDRESS THE PROBLEM AT ITS ROOT;
BUT INSTEAD IS AN ATTEMPT TO OFFER SOLUTIONS TO HIGHLY COMPLEX AND
TECHNICAL ISSUES IN A "PIECEMEAL FASHION." THIS RESULTS IN THE PASSAGE
OF AN INORDINATE AMOUNT OF BILLS WITHOUT BENEFIT OF KNOWING THE LONG

TERM FISCAL IMPACT.

A PENSION AND HEALTH COMMISSION WOULD PROVIDE THE PROPER SCRUTINY
ACCOMPANIED WITH FULL ACTUARIAL DATA TO ACCURATELY DETERMINE THE
TREMENDOUS IMPLICATION OF SUCH LEGISLATION. THE PENSION AND HEALTH

BENEFITS REVIEW COMMISSION SHOULD BE VIEWED BY THE LEGISLATURE AS A
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USEFUL "TOQL" OR RESOURCE AT ITS DISPOSAL TO GET AT THE FACTS AND
DETERMINE WHETHER OR NOT A GIVEN PENSION OR HEALTH ENHANCEMENT IS IN THE

BEST INTEREST OF THE EMPLOYEE, EMPLOYER AND THE TAXPAYER.

WE ASK YOUR HELP IN URGING THE GOVERNOR TO MAKE THE NECESSARY

APPOINTMENTS TO GET THE COMMISSION STARTED ON ITS CHARGE.

THE SECOND ITEM CONCERNS BINDING ARBITRATION LEGISLATION. IT IS NO
SECRET TO ANYONE FAMILIAR WITH LOCAL GOVERNMENT OPERATIONS THAT THE
BINDING ARBITRATION SYSTEM IN THIS STATE IS ONE OF THE MOST COSTLY AND
UNFAIR LAWS WITH WHICH STATE GOVERNMENT HAS BURDENED MUNICIPALITIES:

OF PARTICULAR CONCERN TO MUNICIPAL GOVERNMENT IS THE ROLE OF THE
ARBITRATOR AND THE NEED TO GIVE GREATER CONSIDERATION TO THE

MUNICIPALITY’S ABILITY TO PAY.

MOREOVER, MUNICIPALITIES ARE FACED WITH THE REALITY OF OPERATING UNDER
THE STATE IMPOSED BUDGETARY CAP. THUS, IT IS EXTREMELY DIFFICULT TO
MEET THE DEMANDS OF'SERVICE CONTRACTS WHICH AWARD INCREASED SALARIES FOR
POLICE AND FIRE PERSONNEL. THE RESULTS OF THE LEAGUE’S SALARY SURVEY
WILL ILLUSTRATE THAT THESE CONTRACT OBLIGATIONS FAR EXCEED THE 4.5% CAP

MUNICIPALITIES MUST OPERATE WITHIN.

CURRENTLY, THERE ARE THREE (3) BILLS PENDING ON THE SUBJECT =-- ASSEMBLY
836 SPONSORED BY ASSEMBLYMEN BILL PASCRELL AND DICK KAMIN, A-336
SPONSORED BY ASSEMBLYWOMAN MAUREEN OGDEN, AND A-1059 SPONSORED BY
ASSEMBLYMAN FRANK CATANIA. THE LEAGUE FULLY SUPPORTS THESE COMMON
SENSE MEASURES AS THEY ATTEMPT TO BRING SOME MODIFICATION TO THE

INTEREST ARBITRATION LAW.
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NOW, I WOULD LIKE TO INTRODUCE GERALD DORF WHO WILL AMPLIFY FURTHER ON
ASPECTS OF CIVIL SERVICE REGULATIONS AND HEALTH BENEFIT PROVISIONS THAT

WE BELIEVE REQUIRES YOUR CONSIDERATION. MR. DORF...
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GERALD L. DORF

A PROFESSIONAL CORPORATION
COUNSELLORS AT LAW
2376 ST. GEORGES AVENUE
RAHWAY, NEW JERSEY 07065
(908) 574-9700

FAX NO. (908) 574-0340

MEMORANDUM

TO: ASSEMBLYMAN DAVID C. RUSSO, CHAIRMAN and
MEMBERS OF THE ASSEMBLY SELECT COMMITTEE
ON CIVIL SERVICE EMPLOYEE BENEFITS

FROM: GERALD L. DORF, ESQ., LABOR RELATIONS COUNSEL
NEW JERSEY STATE LEAGUE OF MUNICIPALITIES
DATE: APRIL 9, 1992
RE: COMMITTEE MEETING - APRIL 9, 1992

My name is Gerald L. Dorf and I am the President of a law
firm located in Rahway, New Jersey, which represents private and
public sector employers in labor and employment matters. Since
1973, I have been Labor Relations Counsel to the New Jersey State
League of Municipalities and in addition I am the the Management
Member of the Public Employment Relations Commission Appeal Board.

In the interests of time and your full agenda, I am outlining

below five (5) areas of concern for your review and consideration.

A, BACKGROdﬁD

The New Jersey Employer-Employee Relations Act (PERC Law) was
adopted by the Legislature in 1968 and augmented by the Interest
Arbitration Law in 1977 which provides for compulsory arbitration

of labor disputes in public fire and police departments. Prior
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to the adoption of the PERC Law, some public sector collective
bargaining existed in the State. However, the adoption of the
legislation energized public employees into expanded organization
efforts so that now there are more than 3,500 bargaining units in
New Jersey with approximately 900 police and fire negotiating units.

Of major concern to the League and the municipalities of this
State is the spiraling labor and labor-related costs which continue
to escalate at two and three times the rate of the private sector
with no apparent diminution in sight. For example, while private
sector wage increases in New Jersey and elsewhere are at or below
an average of 3%, we are all aware that public sector increases
far exceed that figure by at least double. Furthermore, certain
"roll up" costs continue to escalate as these costs are based
upon wage rates and rise as wage rates rise. These include, but
are not limited to, costs of vacations, holidays, other days off,
sick leave, overtime, pensions, etc.

Finally, as will be detailed below, there are a number of
"mandated" minimum benefits provided by statute which do not give
the employer the opportunity to negotiate below that level and
which become a base for further union demands and gains. These
include for municipalities, vacations and sick leave as well as
uniform employer payments of health benefits in the New Jersey

State Health Benefits Program.

B. SICK LEAVE
N.J.S.A. 11:24A-3 provides for municipal and other employees
sick leave of not less than 1 workday for every month of service

during the remainder of the first calendar year of service

2.
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following permanent employment and 15 working days in every
calendar year thereafter. The average number of sick days granted
in the p;ivate sector is approximately five or six and that is
about the number of days which are actually taken on average by
private sector employees. It would therefore appear that the
minimum mandated number of sick days by statute is excessive at
worst and at best should be amended to give the public employer
the opportunity to negotiate a lesser benefit by perhaps setting

a minimum significantly lower, if indeed there should be any

minimum.

C. VACATIONS

N.J.S.A. 11l:24A-1 provides for municipal employees among others
for annual vacation as follows: up to 1 year of service, 1 working
day's vacation for each month of service; after 1 year and up to
10 years of service, 12 working days vacation; after 10 years and
up to 20 years of service, 15 working days vacation; and after 20
years of service, 20 working days vacation.

A statutory amendment here eliminating the minimum proviso
would again enable the public employer to negotiate on the sub-
ject and not be bound to any minimum standard set forth by

statute.

D. HEALTH BENEFITS

N.J.S.A. 52:14-17.25 et seqg. is the New Jersey State Health
Benefits Program Act. Many municipalities have opted to provide
health benefits for their employees through this Program while

some, after having joined, have later elected to leave the Program.

3.
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The concerns which municipalities have regarding the Program
include the fact that the Major Medical deductible is extremely
modest and;indeed in this year of rising medical costs, probably
totally unrealistic, and the fact that employers must cover all
of their municipal employees under the Plan (or none) and pay the
total cost. Without a doubt, negotiations over cost containment
due to the rising costs of medical care is one of the most impor-
tant and controversial collective bargaining issues of this
decade. By amending the Act to permit municipal and other local
employers to negotiate with their employees regarding cost sharing
and to include some but not necessarily all employees in the
Program (depending on what is negotiated with employee unions)
would provide for greater flexibility and perhaps enable some
municipalities to join the Program which are now hesitant to do

SOo.

.E. DISCIPLINE
N.J.S.A. 11A:2-20 provides that except in certain circumstances

the appointing authority may not impose a suspension or fine
greater than six months. While on its face this would appear to

be a reasonable provision, in practical operation it has proven

to be cumbersome and unrealistic. Problems have arisen over the
years in circumstances where, for example, an employer has ter-
minated an employee and the matter has been adjudicated. 1In some
instances, for example, an administrative law judge (or the

courts) has ordered the employee reinstated after having deter-

mined that the termination was excessive discipline.
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Unlike a decision by an arbitrator where the arbitrator may
reinstate- with no back pay, the administrative law judge and the
courts have been limited by the fact that the employee is to be
reinstated and can suffer no more than a six months loss of pay
by virtue of the statutory language. Since in many cases even
with the most expeditious handling of the matter, a discipline
case is likely not be resolved for one or two years, the employer
may be required to pay a significant amount of back pay. By
removing the six month limitation, the administrative law judge

or the courts can fashion whatever remedy they deem appropriate.

F. INTEREST ARBITRATION

There are presently three (3) bills pending in the New Jersey
State Assembly to amend the Interest Arbitration for public fire
and police departments as follows:

1. Assembly Bill No. A-836 sponsored by Assemblymen
William J. Pascrell and C. Richard Kamin.

2. Assembly Bill No. A-1059 sponsored by Assemblyman
Frank Catania.

3. Assembly Bill No. A-336 sponsored by Assemblywoman
Maureen B. Ogden and Assemblyman Richard H. Bagger.

On January 10, 1992, the New Jersey State Assembly by 41
to 8 passed 1991 Assembly Bill No. A-5274 sponsored by Assembly-
man Pascrell”with co-sponsors Zangari and Kalik. This Assembly
Bill was not acted upon by the Senate before the expiration of

the term of the Legislature in mid-January 1992. The 1992
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Assembly Bill No. 836 is substantively the same as the previous
bill.

All of the pending Bills are concerned with financial
impact on municipalities and impose certain restrictions upon the
arbitrator in rendering his award.

4. The Pascrell and Ogden Bills would specifically
prohibit or limit an arbitrator from making an award which
exceeds the percentage increase permitted by the local budget
cap established pursuant to Public Law 1976 (Chapter 68) N.J.S.A.
40A:4-45.1 et seq.

5. The Catania Bill refers to the budget cap more
tangentially and requires arbitrators to place greater weight
upon financial impact on a municipality if tax ratables and out-
side financial assistance have substantially changed or if the
municipality has had to substantially reduce other expenses in
order to maintain police and firefighter salaries and comply with
the budget cap requirements.

6. Taken together the Pascrell, Ogden and Catania
Bills merit the support of municipalities and the Legislature
since they address the proper role of the interest arbitrator,
provide for perhaps a more neutral selection process and take

into considerably greater account the interests of the taxpayer.

-30-
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April 9, 1992

It is my pleasure to spend this time with you. I want to use two factual matters
to illustrate points which this Committee and the Legislature at a whole will be
able to address.

The examples have recently been reported by both the Trenton Times on Monday,
February 24, 1992 and most recently by the Home News on Sunday, April S5th. You
‘will find copies of both articles attached for your reference. The articles
basically deal with the question of police salaries and binding arbitration.
Municipal officials are held hostage by legislation and as a result significant
salary increases have resulted. This testimony is not to repeat the newspaper,
but to build from their data. The following table was reported in the Home News
on April 5, 1992 and demonstrated the entry level salaries for a police officer
in 1986 and in 1992. I want to take the results of those salaries and
demonstrate the pension impact that will result.
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The next table delineates individuals retiring this year. One is a patrolman and
two are superior officers. These individuals are members of the Police and Fire
Retirement System (PFRS) and in 1989, against the League of Municipalities strong
objections enhanced benefits were provided to members of the PFRS at the cost to
local property tax dollars. The Leagque testified the cost would be $2.7 billion
dollars and the Office of Legislative Services discounted the League's position.
Subsequent, empirical research demonstrated that the League was correct.

1992 Actual
Current Current 65% Total
Age Salary Pension Pension
KT - PBA 53 $62,102 $40,366 $ 973,783
CL - SOA 47 865,932 842,856 $1,292,412
GM - SOA 46 874,262 $48,270 $1,640,547

Note Table I lists three examples, their current salary, the pension entitlement
annuitized and their age. The current mortality tables used for determining
pension liability are the 1989 Mortality Tables and the average life expectancy
of police officer retiring is 74 years of age. The individuals shown below will
in fact receive a pension subject to cost of living adjustments. As one can see,
each individual is retiring with a guaranteed annuity greater than one million
dollars. These individuals also are entitled to Social Security payments from
age 65 until age 74 which is an additional nine years at a minimum of $12,000
when accumulated over nine years adds an additional $108,000 to their pension
guarantee. It can be stated almost unequivocally that every member of the Police
and Fire Retirement System actively working today will retire as guaranteed
millionaires.

Tables 2 and 3 build upon the information contained in the Home News article
comparing the salaries of 1986 and one who would join in 1892. The average
individual joining the police force throughout the State today is between 18 and
21 which means that they will be able to retire with a full pension at age 45.
This means on average they will receive a pension payment for additional 29 years
after retirement. Pension payments are subject to cost of living adjustments and
for the inflation factor, I assumed 2.5% which means that after the third year
of annuity they would receive an adjustment 1.5% to their base pension. The
numbers speak for themself and demonstrate that all of these officers are no
longer simply millionaires but in fact are going to retire at guarantees greater
than two million. This assumption is a very simply assumption because I have
assumed that none of these rookies will be promoted to sergeant or superior
officer. I have simply kept them at a minimal 3.5% increase over their 25 years
of active service. The fact is that many of them will in fact be promoted and
they will retire will pension guarantees of greater than two million and closer
to three million when Social Security is considered with arbitration.
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Town

Cranbury

East Brunswick
Edison

Franklin
Highland Park
Jamesburg
Metuchen
Milltown

Monroe

New Brunswick
North Brunswick
0ld Bridge
Piscataway
Sayreville
South Amboy
South Brunswick
South River
Spotswood

Town

Cranbury

East Brunswick
Edison
Franklin
Highland Park
Jamesburg
Metuchen
Milltown
Monroe

New Brunswick
North Brunswick
0ld Bridge
Piscataway
Sayreville
South Amboy
South Brunswick
South River
Spotswood

ROOKIE COP IN 1986

1986 25 Year

Salary Salary

22,000
27,710
21,295
20,000
17,500
20,000
20,000
14,469
17,000
18,074
19,138
20,066
26,000
25,137
20,335
20,751
16,130
20,539

ROOKIE

1992
Salary

43,507
47,583
52,251
42,128
42,682
37,269
40,388
34,996
39,019
45,578
45,800
45,900
45,000
46,073
43,004
44,123
37,800
38,203

A3 x

50,233
63,271

48,623
45,667
39,958
45,667
45,667
33,037
38,817
41,269
43,698
45,817
59,367
57,396
46,431
47,381
36,830
46,897

Pension
65% 29 VYrs.

Pension

32,652
41,126
31,605
29,683
25,973
29,683
29,683
21,474
25,231
26,825
28,404
29,781
38,588
37,307
30,180
30,798
23,940
30,483

COP IN 1992

25 Years
Salary

99,341
108,648
119,306
96,192
97,457
85,097
92,219
19,907
89,093
104,070
104,576
104,805
102,750
105,200
98,192
100,747
86,310
87,230

65%
Pension

64,572
10,621
77,549
62,525
63,347
55,313
59,942
51,940
57,911
67,645
67,975
68,123
66,787
68,380
63,825
65,486
56,101

56,699

Later

48,808
61,475
47,2u4
44,371
38,824
44,371
44,371
32,100
37,715
40,098
42,458
44,517
57,682
55,767
45,116
46,037
35,785
45,566

Total
Pension
Benefit

1,158,527
1,459,217
1,121,401
1,053,206
921,556
1,053,206
1,053,206
761,942
895,225
951,783
1,007,813
1,056,682
1,369,168
1,323,722
1,070,848
1,092,754
849,411
1,081,590

Pension Total

29 Yrs. Pension

Later

Benefit

96,521 2,291,092
105,564 2,505,736
115,920 2,751,554
93,462 2,218,474

94,691

2,247,648

82,682 1,962,597
89,602 2,126,845
77,640 1,842,900
86,565 2,054,753
101,116 2,400,152
101,609 2,411,842
101,830 2,417,109
99,834 2,369,714
102,214 2,426,219
95,406 2,264,604
97,888 2,323,531

83,860
84,754

1,990,560
2,011,782



Reported by the most recent pension valuation conducted for the Division of
Pensions, there were 35,653 active members in the Police and Fire Retirement
System as of June 30, 1991. Another way of stating is that we have driving
around in our police cars 35,000 millionaires who may or may not realize how
wealthy they are. The point is local property taxpayers are going to have to fund
these retirement benefits. In January of 1992, Senate bill No. 3771 was
introduced on January 9th. It was passed both the Senate and the Assembly and
sent to the Governor by January 13th and he returned it on the 13th with
suggested recommended language. It was again passed by both houses on the 13th
and sent to the Governor. The Governor signed the legislation on the January 17,
1992 creating Chapter 414 Public Laws of 1991. This new law takes 10% of the
assets of the Police and Fire Pension System and provides below market mortgage
rates to a select group of millionaires. The below rate of interest provided for
mortgages to these millionaires will be subsidized. Local property taxpayers will
have to make up the difference between the assumed rate of earnings on the
pension funds and that actually paid by the mortgage.

This issue is further exacerbated by the current proposal submitted by Governor
Florio when he suggests changing the method of valuing pension assets. The
proposal is to value pension assets based upon market value rather than book
value. This concept the League endorses. As part of that proposal, the State -
Treasurer would change the assumed earning rates to be realized from the current
7% to 8.75%. The concept is acceptable, but not if one is going to tie the hands
of the Division of Investments which Chapter 414 Public Laws of 1991 does.
Taking 10% of the Police and Fire assets and issuing them in below market rates
to a select group of millionaires is poor public policy.

The proposed rules and regulations drafted by the Department of Treasury for
implementation of Chapter 414 are silent as to the IRS tax implication for a
qualified pension plan. If my understanding is correct a qualified pension plan
can not permit a party of interest receive more than 1/2 of their present value
vested accrued benefit or not to exceed $50,000 limit as a special benefit. Yet,
the proposed regulations would permit mortgages to be issued up to an amount of
$202,300 for a single family home or condo and for a two family home up to
$258,800. Has the IRS issue been addressed?

The proposed rules and regulations also state that 25% of the mortgages will go
to first time homeowners but the balance 75% can be used for refinancing,
upgrading or buying investment income such as two family homes at below market
rates ie. further subsidy through the pension system for a select group.

The public policy questions should be addressed:

1. Does 414-meet the Internal Revenue requirements for a qualified pension
plan?
2. Is it good public policy to use taxpayer assets to provide below market

interest rates to some of the highest paid public servants in the State?
3. Is it reasonable to be considering a proposal to revalue pension systems

utilizing a 8.75% assumed earning rate when one has taken 10% of the
assets and locked them into long term mortgages at below market rates?

/#X New Jersey State Library



Indirect Costs:

A second illustration comes from page K-1 of the Governor's budget. In 1979, the
Uniform Construction Code was adopted to provide uniform standards Statewide so
developers would have no problem moving from one community to the next and
understanding the standards. To provide training, the State adopted a surcharge
of .0006 to provide training for local subcode officials and permit uniform
enforcement. Instead of providing training, those funds have been used for
employees and transfer money to areas of the Department of Community Affairs. The
fee as reported in the budget of .0006, is in fact .0016 which represents a 166.6
percent increase. Training fund provided new regulations which now require every
municipality to have an elevator subcode official. As of July 1, 1992, every
community must have a certified elevator and escalator subcode official. Along
with the new requirement for additional personnel is a $50.00 registration fee.
This registration fee, new requirements for personnel and fees for inspecting
have now been added to the Uniform Construction Process. The costs are simply
piled on to local governments to fund the additional State operations. To the
best of my knowledge, there have been no deaths resulted from collapsed or failed
elevators in the State in the last year. The system used prior to the new
elevator subcode requirement was in existence for the last ten years. Twice a
year elevator devices and escalators were certified to the local community as
being safe and complying with requirements. Those certifications for some reason
are no longer adequate and we now have a new criteria. 1In November of 1991, I
asked the Bureau of Code Services for justification and a copy of the feasibility
study demonstrating the need for the elevator fee. I received a response on
November 18th, the elevator subcode rules were promulgated to insure public
safety through a comprehensive elevator safety inspection program. There appears
to have been no feasibility, no further justification and simply new fees
established. Elevator safety may well be a real issue and one that goes beyond
my current understanding. The purpose of my testimony today is not necessarily
to criticize the elevator fee or the surcharge. The real issue is that everytime
local government is mandated to employ new people. We are obligated to provide
them with employment, pension benefits and medical benefits. There are indirect
costs which will have long term implications.

In closing, we want to reiterate the importance of the newly created Pension and
Health Benefit Review Commission. Since 1982 the League of Municipalities has
recommended this concept recognizing that inequities exist and at the same time
realizing abuse is taking place. On behalf of the League of Municipalities, we
thank you for the opportunity to present our concern simply as illustrative
points of a broader concern. To that extent, we look forward to working with the
Governor and the Legislature through full implementation of the Pension and
Health Benefits Review Commission and the legislative process.

SSX
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DEPARTMENT OFf LABOR the major issues raised by the than the amount made available to other

Pension snd Wellare Benefits
Administration

29 CFR Part 26%0
RIN 1210-AA08

Loans to Plan Participants and
Beneficiaries Who Are Parties in
Interest With Respect to the Plan

AGENCY: Pension and Welfure Benefits
Administration, Department of Labor.
aAcrione Final ruls.

suMmanY: This document contains a
final regulation under the Employee
Retirement lncome Security Act of 1974
{the Act or ERISA) relating to loans from
employes beneflt plans to plan
participants and beneficiaries who are
purties in intetest with respect to the
plan. The regulation Is intended to
clarify the scope of section 408(b){1)} of
the Act. and to deflne certain terms used
therain. Section 408({bj(1) provides an
exemption from certain prohiditions of
section 408 of the Act for loans to plan
participants and beneficiaries. The
regulation will affect employee benafit
plans. their sponsors and fiduciaries,
and participants and beneficiaries
engaging in such loan transactions.
GFFECTIVE OATE The regulation will be
eifactive for all participant loans
granted or renewed after October 18,
1989, excapt that § 2850.408b-1(d)(2),
which relates to the specific plan
provisions requirement of section
408{b)(1)(C] of the Act, |s effective for
participant loans grantad or renewed on
or after the last day of the first plan ysar
beginning on or after January 1, 1989.
FOR FURTHER INFORMATION CONTACT:
Susun E. Rees, Plan Benefits Security
Division, Office of the Solicitor, U.S.
'Degaﬂmem of Labor, (202) 523-0141; or
Deborah S. Hobbs, Office of Regulations
and [nterpretations, Pension and
Welfare Benefits Administration, U.8.
Department of Labor, (202) §23-8071.
(Those sre niot loll-lree numbers.)
SUPPLEMENT ARY INPORMATION: On
January 22. 1688, the Depariment of
Labor published ccgnmd atfon
at 33 FR 1798 which is intended to
provide guidanca on the scope of the
statutory exemption undsr section
A03(b){1) of the Act, relating 10 loans
from ERISA-coversd employee benefit
glam to plan participants and

eneficiaries. The Department recsived
over 200 comments in respanse to the
.ﬁmpoul. and conducted & public

earing on the proposed regulation on
April 28, 1988. The following discussion
‘summarizes the proposed regulation and

comumantators and explains the
Department's reasons for adopting the
final regulation.

Background

Section 408(b)(1) of the Act provides &
statutory exemption which permits a
plan fiduciary within the meaning of
3(21)(A) of the Act to make loans from
the plan to plan participants and
beneficiarios. In the absence of an
sxemption, such transactions would be
prohibited under section ¢08 of the Act.
Specifically, section 408({a){1)}(B}
prohibits a plan fiduciary from engaging
in the direct or indirect lending of money
to parties In Interest to the plan such as
themselves or other fiduciaries, plan
participants, or employers whose
smployees are covored by the plan:
section 408(b} also prohibits a plan
fiduciary from engaging in transections
on behalif of the plan in which he has a
conflict of interest. The final regulation
29 CFR 2550.408b-1 defines the scope of
the examption and ths specific
conditions contained thersin.

Under saction 102 of Reorganization
Plan No. 4 of 1978 (43 FR ¢7713, QOctober
17, 1978). the Secretary of Labor has the
authority to promul’ue regulations for
section 4978(d})(1] of the Internal
Revenus Code (the Code). a parailel
provision to section 408(b)(1) of ERISA.
Therefore, unless otherwise specified,
all references herwin lo section 408(b)(1)
of the Act apply also to section
4978(d)(1) of the Code.

Discussion

A. Scope of the Ragulation

Proposad regulation paragraph
2550.408b-1(a)(1) set out the terms of
section 408(b)(1) of the Act under which
participant loans are permitted.
Specifically, the gtc osed regulation
stated that the relief provided under
ssction 408(b)(1) is available if loans
made by a plan to participants and
beneficiaries who are parties in interest
with respect to mlm (A) are
available to all such participants and
beneficiaries on & reasonably equivalent
basis: (B) are not madae available to
highly com ted employees, officers.
or sharsholders ! in an amount grester

' Sectien 1114DX10XD) of the Tax Referm At of
1000 (N, L. 99-414) amended section ONDX1)(D
by deleting the phrase “hi u-a:-::‘ud

4 2800.4080=1(a)(1) sontains & provision refllecting
the sielutory amendment.

/7 X

amployees; (C) are made in accordance
with specific provisions regarding such
loans set forth in the plan: (D) bear s
ressonable rate of interest and (E) are
adequately se . The proposal made
it clear that participant loan
transactions that maeet these criteria will
not viclate section 408(a) of the Act
{which prohibits fiduciaries [rom
sngaging in cettain trensactions with
parties in interest), section 408(b)(1) of
ths Act {which prohibits a fiduciary
from dealing with plan assets in his own
{nterest or for his own account) or
section 408(b)(2) of the Act (which
prohibits flduciasies ia their individual
or (n any other capacity from acting in
any transaction (avolving the plan on
b.l.u of, or representing a party whose
interests are adverse to those of the
glnn. {ts participants, or its
eneficlaries).

Proposed § 2530.408b-1(a) clarified
that fiduciaries who are plan
rcru'cipants are permitted to recoive
oans under & participant loan program.
Bacause the Department received no
unfavorsble comments on this
paragraph. it has been adopted as
proposed.

The Departrment notes, however, that
the exemption encompasses certain
transactions in which the potential for
self-desling by fiduciariss exists and in
which the interests of fiduciaries may
conflict with the interests of
partcipants. To guard aga!inst potential
sbuses, the Departrment will subject
loans 10 fiduclaries to special scrutiny to
assure that the conditions of the
regulation are met. In this regard, the
regulation is designed to assure that
participant loan programs are opsrated
under strict objective criteris.

Aceo! 1y, lha ;uulltlon specliﬁca!ly
requires that a Nduciary may only
recaive & loan from & ;Ym me The
program is administerad under etrict
objective criteria which assure the
equitable availability of the assets
committed to the program among
qualified parucipants, and (3) the
borrowing fiduciary does not recelve
m (g;nbhl; consideration or terms

e participants requesting a
loan. As «uﬁ the proposal, the final
regulstion also states that section
408(b)(3) of the Act will not exempt
transactions viclating the provisions of
section 408(b)(3} of the Act. Such s
transaction (s a separate trenssction nat
covered by section 408(bj(1)-

Proposed § 2350.408b=1(2)(3) made
clear that & loan will not be exempt
under section 408(b}(1) unless it is
arranged and :gprcvod by the fiduciary
adminlstering the losn program
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primanly in the intereat of the
participants and such loan otherwise
satisfies the conditions set lorth in
section 408(b)(2) of the Act Far
example, the section 408(b}(1}
exemption does aot provide relief for
loan programs which grant loans oaly ta
employees who agree 10 apply the loan
proceeds [or the banellt of some other
party in interest, such ay the employer. ?
However, in the absence of any
inappropriate precondition or other fucta
and circumstances indicaung that the
loan program Is not administered
primarily for the benefit of the
participants, the proposal contained no
restrictions on the uses thet plan
participants may makae of the loan
proceeds. In this regard, one
commentator urged that the regulation
spacifically prohibit participant loan
proceeds being reloaned to the employer
becsause of the great potential for
coercion of employees without such &
limitation.

While the Department acknowledges
that a potential for empioyer coercion
may exist under the proposad regulatory
scheme, it beleves that eny benefit
which might be gained by imposing &
strict prohibition against the subsequent
use by or transfer to a party in Interest
of a participant loan would be far
outweighed by the practical problems
such a prohibition would create {or the
fiduciary administering the loan
program, og., the monitoring by the
edministering fiduciary of the actual
subsequent use of the proceeds of each
loan by each participant.

Aus explained by Example (3) of
§ 2550.408b~1(a)(¢), a lcan program may
meet all the conditions of section
408(b)(1) s0 that the loans will be
exempt under that section, and yet if the
employer exerts pressure on
participants to borrow funds and reloan
the proceeds to him, that ¢oercion will
be viewed by the Department as &
separate transaction violative of Code
section 4875(e)(1)(D) that is not exempt
under ERISA section 408(b)(1) ar Code
section 4975(d)(1). As illustrated by that
example, the employer would be lisbie
for the excise taxes under Code section
4975, In this regard, the Depariment also
notes that section 811 of ERISA makes it
unlawful for a person to coerce 2

* Eaampie (6) of § 3580.6080~1(a )¢} of the final
reguiation indioetes. hewevwr. that & lean prugren
wnil not foll eutside the scope of the reguletion
merely because the program, by ite express termnd,
limits losns 0 eomais sleied parpeem, ag.
bardship, medicel or college sducation. which are
Aot incansistent with the inlaresu of plan
paricipants and beoal\ciaries Asy such limilatien
however, must aleo meet U requirement of

£ 2550.4000=3(5 (1) tha! leana wnder the program be
evailable 10 penicipanta and beneficieries on 3
reasonedly equivelent basia

participant for the purpose of interfering
with & right he bas under a-plan. In
contrast, where & participant has taken
out & plan loan and by exercising his
unfettered discretion has tranaferred the
procaeds (0 & party in interest, the final
tegulation, as did the propasal. contalns
no restrictions on the use of the loan
proceeds.

1 the event of & default on a
participant loan, the preamble ta the
proposed regulation stated that the relief
provided by section 408(b)(1)
necessarily includes the forsciosure on,
or sale or disposal of. e plen's security
interest by s flduciary. The Department
stressed, howsver, that the section
408(b)(1) exemption does aot axtend to
the sale or dispoaal of the security
interest to a party in iaterest and further
cautioned that, in circumstances other
than default, the transfer of property by
a party in interest in repayment of &
participant loan will be viewed as @
g:ohlbmd sale or exchange of property

tween a plan and a party in intsrest
under section 408 of the Act.

One commentator quaried why a sale
of collatersi on default 1o a party in
{nterest must be prohibited. In response,
the Department notes that Congress
strictly delimited the exemptive relief
provided by section 4¢08(b)(1) to the
otherwise prohibited transaction of a
loan of plan assets from a planto s
party in interest who is either ¢
participant or beneflciary of that plan.
There (s no evidence in sfther the statute
or legislative history of a Congressional
intent to exemp! any other prohibited
transaction==such as & sale of the plan
security upon participast defsult to a
party in interest—which may flow from,
but is not a necessary result of, the loan
transaction. [t is the position of the
Dspariment that the sale of collateral
upon default to & party in (nterest would
constitute s separste prohibited
transaction not described in section
408(b)(1).

As explained In the proposal, it (s the
Department's position that the
exemption under section 408(b)(1
applies only to bone fide loans. If a loan
{e made with the uodsrstanding that the
borrower has no intention to repay, the
transaction would not be considered 8
participant loan for purpasas of the
nli:lf:ruvn‘dcd by section 408(b)(1), but
would merely constitute s transfer of
plen asssts to or for the benefit of @
party in interest ia violation of section
408(a)(1)(D) of the Act and section
49878(c){1)(D) of the Code. Whather any
particular loan satisfles the
requirements of section 408(b)(1} will be
determined based on ail the facts and

VDS

st —

circumstances of the transaction. * The
Department received no substantive
comments in this area, and. accordingly,
the Department has retained its position
as proposed.

Commaentators also sought
clarification as to the extent of Nduciary
liability in administering & loan program
with respect ta both the genersl
statutory requirement of diversificatioa
and the specific requirement of section
408(b}{1) that loans be made available
on a reasonably equivalent basis. {t was
requested that the final regulstion
specifically limit the liability of sl! plan
fiduciaries othee than the fiducia
tesponsible for administering the loan
progrem. [n this regard, one
commaentator suggested that the
regulation should be amended to clanfy
that the administration of & lceaa
program is not a trustee responsibility
under section 405(¢)(3) of ERISA for the
following ressons: (1) Participant loan
programs are usually administerad by a
loan committes and not by the plan
trustee(s). and (2) participant loans are
regarded as an Incidental plan benefit,
and as such should not he considered as
involving management of plas sesets.

The Depariment notes that the
exemptios provided by 408(b)(1}
provides relief from tha prohibited
transaction rule of section 408 of the Act
but not the fiduciary responsibility rules
set oul in sections 404 and 405. [n this
regard, Congress stated that all
statutory exemptions from the
prohibited transaction rules are:

To have no effect with respect to the basic
fiduciary responaibility rules requuring
prudent actios, divermfication of
tnvestmants, and actions exclusively for the
benedlt of participants and bencficianes.
elc. ¢

Becauss the administration of &
participant loan program is the
management of plan assets, fiduclary
conduct with respect 10 administration
of a loaa program must conform o the
rules governing all other transsctions
lnvolvinh plan assets. although plans are
{ree to allocate fiduciary responaibility
in this regard to the axtent permitted by
section 405(c) of the Act.

Lastly, the Tax Reform Act of 1988
amendad section 408{d) of the Act to
give the Department the suthority to

¢ The Department dese wish t0 note that, (a i
opiuion, the lact of 3 subsequant defavit will noy, la
itanif. caune the Deperrment 1a fruas the IR oe one
which wes sniered Int0 with no intention 10 repay.

¢ H.R. Rep. Na. 1200, 53rd Cong.. 3d Sese. 0! 310~
11 (1974) (hereinafior Cond. Rot |, reprinted in
Subsomm. on Labor. Senate Comm. en Lader end
Pub. Wellare. Legisietive History of the Empicyss
Retirement income Secunty Aut of 1T74. ¢477-78
(Camm. Print 1078) {hereinafter Lege. Hisr ).
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grant administrative exemptions under
section 408(s) to permit owner-
employees to participate in rg.mic'lpom
loan programs. In this regard. several
commentators suggested that the
Department utilize its avthority and
grant a blanket exemption in (hig
regulation [rom the prohibited
transaction rules for owner-smployees.
The Department has datermined that

such an exemption Is beyond the scope .

of this regulation, which relates solely to
the statutory rellef provided by section
408(b)(1). ¥ However, consideration will
be given to individual requests for relief
in this area in sccordance with
established procedures. (See ERISA
Proc. 78-1, 40 FR 18471, April 28, 1975). ¢

8. Recsonably Equivalent Baasis

Under section ‘m(b)(l)(AI of the Act,
the 408(b)(1) exemption applies only if
the loans are svailable on « reasonably
equivalent basis to ell participants and
beneflciaries of the plan. Consistent
with the legislative history of this
provision, proposed § 2850.408b-1(b)
required that such loans be made
available 10 il plan participants and
beneficiaries without regard to an
Individual's race. color. religion. age. sex
or national arigin, while permitting e
plan to consider factors which would be
considered (n a normal commercial
setting by an entity {n the business of
making similar loans, e.g., the
applicant's creditworthiness.! Also
consistent with the legislative history,
the Department indicated that a plan
could consider financial need (n
dcl.miniﬂ& loan availability.

Finally, the proposal stated that both
the {orm and operation of the participant
loan program will determine whather, In
actual fracu'cv. loans are unreasonably
withheld from any spplicant. Aa the
proposed examples (1) and (2) at
§ 2850.408b-1(b)(2) illustrated, the
proposed regulation would prohibit the
practice of applying differeat terms to
diffsrent loan applicants, eg.. offering
lower interest rates 0 cortaln applicants
without 8 commercial justification or
informally restricting access to loans to
cartain participants. The proposal also
indicated that under particular facts and
circumatances, loan p which
have uniformly spplied -

¢ The Depariment notes 1hat section (ON(d), while
amended (0 permit ¢ under section «0Nak
specifically provides that the statutory relief under
400VI(1) {8 net available \9 owner

¢ On june 38 1988 e Department proposed &
new prohibiied transaction enemption procedure
which the Depantment intends to finalise (n the
immediate future. (33 PR 24422).

7 Conl. Rpt.. aupro at 311, regrintod ia Legls. Hist,
upra. a1 4876

¢ /d
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requirements but which in operation
exciude large numbers of plan
participants from receiving loans under
the program may be found to have failed
to make loans availsble to all
gamdpcnu on s reasonable equivalent

asis. See. 0.5., § 2550.408b-1(2)(4),
Example (8}, and § 2550.408b-1(b)(3),
Example (3).

The Department received a number of
comments asking whether loan
proglm\u thf:; exclude all but tcu:;; be
employees from participstion wo
considered to be pmvlmu loanson e
reasonably equivalent baste. [n this
regard, (t is the position of the
Department that such an exclusion is
not justifiable because the statute
provides, without condition, that section
408(b)(1) applies t0 loans that, inter alia,
are svailable to a// participants and
beneficiaries on a reasonably equivalent
basis. It should be noted, however, that
these regulations sre intended to be
sufficiently flexible to accommodate
differing treatment of loan applicants
based on valid economic differsnces
which may exist between active
amployees and other participants and
beneficiaries and which commercial
lenders (n the business of making
similar types of loans legally rec
for purposes of loan svailability. Thus,
participants and beneficlaries other than
active employees may be offered loans
on different terms and conditions where

. ouch terms and conditons are based

solaly on factore that are lagally
congsidered by commaercial entities in the
business of making similar loans.

Several commentatore requested
alimncnuondmmm the referencs in

e propose ation to
cu:itwonh!ncu as the typs of
commercial factor thet plans could
consider in granting loans. These
commentators expressed concern that
§ 2350.408b-1(b)(1)(i1) might be read as
requiring Pltu to consider sach
spplicant's creditworthiness in order to
meet the requirements of the regulation.
Aas & point of clarification, consideration
may be given to individual
creditwarthiness i the plan is so
designed: however, the finel regulation
does not require that & program be 80
designed. In this regard, the Department
reiterates that the fiduciary
administering the loan program must do
g0 in such a way as to comport with the
%lnl fiduciary responaibilities of

8A, ¢.g., the provisions of section

404 Therelore. besed on the {acts and
cfmmu&m :f m pamct{al{:r loan
program, the administering {iduciary
must decide what factors need to be
taken into consideration in order to
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sdminister that particular program
prudently,

Othee commentators questioned
whether minimum or maximum loan
amounts, or required minimum account
balances were permiseible undar this
section. Commentators suggested that
minimum loan amounts were necessary
becsuse of the administrative cost of
procassing loans, and many asked that
the regulation provide s “safe harbor”
minimum loan amount. One
commantator questioned whether s plaa
oould, consistent with the requirement
that loans be available on a reasonebly
equivalent basis, charge fees for
mm and contract out and charge

wers for loan administration.
Several commentators queried whether
loans are available on & ressonably
equivalent basis where the loan program
restricts accounts from which loans can
be made.

None of these limitations and
conditions necessarily contravene the
conditions of section 408(b)(1) of the Act
or the provisions of this regulation. Such
limitations, however, would have o be -
txamined to determine whether in

ractice (1) the limitation is the basis for
oans being unreasonsbly withhald from
any applicant, and (2) the loan program.

such limitation, excludes large

numbers of plan participants from
receiving loans under the program.
thereby reising the (ssue of whether the
program meets the requirement of
section 408(b)(1)(8) of the Act and
§ 2530.408b=1(c) of the regulation.

In genersl, the Department does not
believe that it is feasible to set & “safe
hasbor" with regard to permissible
limitations in the sreas mentioned
sbove. However, based on the
comments recsived and the testimony
given concerning the proposal, it
appears that many participant loan
rrognm cwrently require 4 minimum

oan amount dus to administrative cost.
Thus, in this regard, the Department has
amended the regulation by adding
§ 2580.408b-1(b}(2) which provides that
a participant loan p will not fall
the requirements of §§ 2850.408b~1 (b)(1)
of (¢) if the program establishes ¢
minimum loan amount of up to $1000,
provided that the losns mntod:{ the
meet the requiredents
m‘mx(n concarning adequate
security.
C Highly Compensated Employees

Section 408(b)(1)(B) states that the
ralief provided in section 408(b)(1) s
available only If participant loans are
not made available to highl
compensated employees, officers, or
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shareholders ® in an amoun! greater
than the amount made available to other
employees. With tegard to this
provision, the legislative history
indicates s Congressional intent to
allow plans (o lend the same percentage
of & person’'a vested benefits to
participants with both large and small
amounts of accrusd vested benefits, or
to lend the same dollar amounts if
sacurity other than the vested benefit (s

rovided. See Conf. Rpt., supra, at 312

gis. Hist., supro, at 4579, In light of the
expressed Congressional intent,
proposed § 2550.408>~1(c)(2] stated that
a participant loan program would not
fail to meet this requirement merely
because the plan documents specifically
governing the participant loan progrars
set forth elther (i) a maximum dollar
limitation, or (i) a maximum percentage
of vasted accrued benelit which no loan
may exceed. [f the second alternative
(maximum percentage of vestsd accrued
benefit) is chosen, the proposal
explained thet a losn program would
not fail to meet thig requirement solely
because maximum loan amounts veriad
directly with the sizs of the participant's
vested accrued benefit.!¢ Section
2550.408b-1{(c}(1) of the proposed
regulation made it clear, however, that a
loan program will satisfy the
requirements of this paragraph If the
program does not aperate 10 exclude
large numbers of plan participants from
receiving loans.

The Department recaived no .
substantive comment on this paragraph,
and thus, this paragraph is published in
final as proposed. Numerous
commantators did. hawever, request a
Departmental view as o fiduciary
liability, if any, in those cases whers in
order to comply with the Department’s
articulated requirements of adequate

¢ Seq footnots § /nfre.

‘2 The Department notes that the Internal
Revenue Code (the Code) place ¢ sumber of
reRITICUONS O poum:rm loans fer tax
Under section 73(p) of the Coda, ¢ participant loas
will be treated 8¢ & taxable diszribulion from the
plan unless such (oan dees net exceed the lusser ot
(uu'n:‘mmn-;mmhumbyu
ovistanding nCee fOF ARY previsus participeat
loans from the plen in ssssrdance with section
TUPNNAKI)L: oe (It) one-hall of the t value of
the nenfarfeilable sccrued benefit of the emplayes
under the plan (but not less than $10.000). it is !‘c
vigw of the Departmem that ¢ paiticipant loen
program sdministered pursugnt (0 pler &mm
which have bean emended to de the makiag
of lagne which weuld be considered distributions
under section 73(p) of the Code will not fail. by
virtue of thess provisions, e satisfy the condiion ia
section OM(bI(1KB) of the Ast and § 3880 4080=1(¢)
of this reguiation. '

Tha Department also notes that ¢ detsrmination
that a particular plan loan pragram meets the
requirementis of § 2850.408b-1(c) will Aot determine
the status of that plan'e loan program under Cuds
section 403(a)l4). .

security and reasonable rate of Interest.
a loan progum. in operation, excludes a
large number of plan participants from
receiving loans. In part. the Department
believes that the concem of these
commentators may be snawered by the
¢larifications contained tn this final
regulation conce the adequate
security and reasonable rate of (nterest
requirements. In addition, as evidenced
b{ the legislatve history, Congress
clearly believed wat loan programs
could be conducted under the rules
specified within section ¢08(b)(1), as
well as the general ERISA fiduciary
rules which govern other plan
investroents, and atill operate in a non-
discriminatory manner. Thus, by
definition, loan programs which meet
the requirements concerning reasonable
rate of interest and adequate secusity
will not be deemed discriminatory for
purposes of the provisions of either
saction ¢08(b)(1) (A) or (B} of the Act
solely by reason of compliance with the
requiremants of section «08(b)(1) (D) and
(E) of the Act and the corresponding
provisions of this regulation.

D. Specific Plan Provisions

Section ¢08(b)(1)(C) of the Act
requires that participant loans be made
in accordance with spectfic ptovisions
regarding such loans set forth in the
plan. Under the proposed regulation at
§ 28%0.408b-1({d), all participant loan
programs must be established pursuant
to specific authority provided in & plan
document, Additionally, s participant
loan program which is contained in the
plan ot in & written document forming
part of the plan must include. but need
not be limited to, the following: (1) The
{dentity of the person or positions
suthorized 10 administer the participant
loan program; (2) e procedure for
applying for loans; (3) the basis on
which loans will be spprovad or denied;
{¢) limitations (If any) on the xv« and
amounts of loans offered: (8) the
procedurs under the program for
determining a reasonabie rate of
interest: (8) the types of collatersl which
may secure # participant loan: and (?)
the events constituting default and the
steps that will ba taken to preserve #.ln
assets in the event of such defauit. The

roposal further specified that if a plan

ails either to contain such specific
pravisions or to administer participant
louns in accordance with @ written
program. loans made under such a
program will fail ts qualify for the relief
extended In section 408(b){1).

Under the proposed regulation, the
specific terms enumerated above would
spply to loans granted or renewed at
any time cn or after the last day of the

SOX
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first plan year beginning on or sfter
Janyary 1, 1988. Until that dats, the
Department will consider loans to
satisfy the requiremant of section
408(b)(1)(C) {f the plan contams an
explicit authorization for the
establishment of & participant loan
program. Example (1) of this paragraph
also steted that the specific provisions
describing the loan program, whether
contained in the plan or {n a weitten
document forming part of the plan.
affect the rights and obligations of the
participants and beneficiaries under the
plan and thersfors must. in accordance
with section 102(s)(1). be disclosed in
the plan's summary plan description
(SPD). .

The Depariment received numerous
comments seeking clarification as to
what typos of documents would satisfy
the requiremants of this subsection.
Several commentalors asked whether
the SPD itseif would be coasidered “a
written docyment forming part of the
plan” and, thus, satisfy the requirements
of § 2550.408b~1(d) of this regulation.
Others asked whether the regulation
would tequire that the summary plan
description disclose all specific plan
loan provisions.

As indicated in Example (1) of

§ 2550.408b-1(d), the Depariment
anticipates that the specific loan
provisions wider which the Joan
prog:m {s operated in many cases wiil
not be contained in the plan itself but
rather In & separate document forming
part of the plan. The Department can
find no reason to limit descriptively the
rangs of Jocuments which may form
part of the plan. Thus, the Depariment
sees no reason why an SPD could not
satisfy the conditions of § 2850.408b-
1(d) if it contains the required loan

rogram provisions and is a document
'orming part of the plan. With regerd to
tha extent to which loan program
provisions must be disclosed In the SPD,
the Department notes that section 102 of
ERISA requires that the SPD be
sufficlently accurate and comprehensive
{0 reasonably lp‘gdu perticipants and
beneficiaries of their rights and
obligations under the plan. In this
regard, it is the opinion of the
Dapartmant that satisfacton of the
requiremants of section 102 would. at a
minimum, require summary disclosures
with respect to those items listed in
§ 2550.408b~1(d}(2). ?

4 Dupending on the facta and cireumatances of
any particular laan program, tha liat of items
Pequired by § 2540.408b-1(J) may not, aiene.
sdequataly deseribe the rights and abligations of
participants of that pian. and. hence. sdditionsi
infarmatian may be required
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The Department also received many

~omments arguing that the Department

hould require less detail in the plan
documents because of the changing
nature of loan programs and the
expense of plan amendments. Several
commentatore opined that section
408(b}{1)(C) of the Act should not be
read to require that such things as loan
application procedures, interest ratas
and types of security be included.

In this regard. the Department
reiterates that the specific terms
enumerated in § 2530.408b-1(d}(2) may
be included in a sepacate written
document forming part of the plan. Also,
it {s the view of the Departmant that the
requirements of this paragraph of the
regulation are sufflciently general to
permit plan provisions to be framed in &
manner which would limit the sumber o!
plan amendments. For example,

§ 2550.408b-1(d)(2) does not require the
inclusion in the plan of the actual rate of
interest or the actual losn application -
form, but marely the gemnrpmcoduel
fue determining the interest rate and for
applying for a loan,

A number of commentators indicated
tkat sponsore of master and prototype
plans would have difficulty complying
with the requirements of § 2550.408b~
1(d) of the regulation because these
types of plans have no eifective
mechanism for setting forth the specific
provisions required in the regulation. |t
wag suggestad that special guidance bs
developed for thesa plans and that, if
necessary, a later effective date should
be provided for amendments to such
plans.

The Departmant believes that there is
no basis in the statute to conclude that
participants and beneficiaries of master
or prototype plans are entitled 1o lass
specific disclasure of their rights and
benefits under their plan than
pnrtici&mu of other types of plans.
Thus, the final regulation contains no
special rules for thess plans. Lasdy, the
Depastment belleves that the grace
penod for compliance with
paragraph should be sufficient to
accormunodats the adoption of an
necessary changes 10 master ud’
prototype plans, as well as athar types
of plans.

£. Reasonable Rate of Interest

Section 408(b)(1)(D) of the Act states
that, in order for a loan 1o be covered by
the relief provided by section 408(b)(1),
such loan must bear a reasonable tats of
Interest. In line with the Depattment's
viaw that a participant loan is a plan
investmant, § 2550.408b-1(e} of the
proposed regulation provided that s
reasonable rate of interest is one which
provides the pian with a retumn

commensurate with the prevailing
interest rate charged on similar
commercial loans by persons in the
business of lending money, This
standard waas first described in
Advisory Opinlon 81-12A1¢ and reflects
the relevant legislative history and the
practice under the Internal Revenue
Code prior to the snactment of ERISA.

In A.Q. 81-12A, the Department
expressed its view that Congress
intended to incorporate into 408(b)(1)
the objective prevailing rate standard
under existing IRS regulations. The
Department described the prevailing
rate standard as & composite of what
persans and institutions In the business
of lending monsy would obtain as
compsnsation for the use of money
which they lead under similar
circumstances. The Department noted
that the prevailing rate standard permits
a fiduciary to consider those factors
pertaining to the oppomnl? for gain
and the risk of loss that professionat
lenders would consider in setting the
rate of interest on & similar arm's-length
loan, and emphasized that a participant
loan as a plan investment would not be
prudent if it provided a plan with less
return, telative to risk, than comparable
investments avallable to the plan, or if it
involved a greater risk to the security of
plan agsets than other investments
offering a slmilar return,

The Department's approach was not
followed In Brock v. Walton 794 F.2d

- 588 (11th Clr. 1960), where the Court of

Appeals held that a rate 3% percent
lower than the prevailing rate in the
community was asither imprudent under
section 404{a)(1) of the Act nor
unreasonable for purposes of 408(b)(1).
After & careful review of the court's
opinion, the Department lasued the
proposed regulation which adhered to
the position that Congrees intended
participant loans to be treated as any
other pl?hhvatnmmnd. tbus,
governed by the o ve prevailing
te standard.

Although several commentators

agreed with the De nt's position
with respect 10 dom“m plans,
the Department received many
comments that less than
coramercial rates should be permitted
for participant loan programs in
individual account-type plans. la.
general, commentators disagreed both
with the concept that participant loans
are solsly plan investments and with the
position that for lovestmant purposes
prevailing co! rates ara the
appropriate points of comparison. Man
comumentators argued that Congress di

'8 Advisory Opioion 81-12A (letter 10 Rabert
GCeergine, January 18, 1981) (A.0. B1-12A).

T/ %
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not intend that plans be required to
charge the pravailing market rates of
intereat. Most in this group contanded
that the DOL should {cllow the Brock v.
Walton rule that “reasonable rate”
doesn’t huve to be prevalling market
rate of interest.!?

Alter due considerstion of these
comments, the Department continues to
belisve that the law of Urusts establishes
an objective standard of fiduciary
conduct which hes been incorporated by
Congress in ERISA and applied in
numercus cases thersunder. See. ¢ g.,
Donovea v. Cunningham, 718 F.2d 1455,
148748 (5th Cir. 1083), cert. denied, 467
U.S. 1251 (1984): Donovan v. Mozzole.
718 F.2d 1228, 1231=32 (9th Cir. 1883).
cert denied, 484 U.S. 1040 (1884): Freund
v. Marshall & llsiey Bank, 485 F. Supp.
623, 835 (W.D. Wisc. 1978). In addition,
as noted in the preamble to the
ﬁmpoud ulation, the legislative

istory clearly indicates that in section
408(b){1) Congress provided an
exemption from the prohibited
transaction rules for participant loans
"following current practice.” Con!. Rpt.,
supro at 310-11. In discussing the state
of the law prior lo the passage of ERISA.
Congress noted:

Under the Internal Revenrue Cods. quslified
retiremant plana ctust be for the exclusive
benefit of the employees and their
beneficiuries. Following Wais requirement. the
{nternal Revenue Service has developed
goneral rules that govern the lavestment of
plan assets including a requirement that cost
must not exceed fsir market valus at the ime
of the purchase, Lrere must be ¢ fair return
commeasurata with the prevailing rete.
sufficient liquidity must be maintaiged to
permut disirtbutions, and ths saleguards and
diversity that & prudent (nvester would
schers to must be present.

/d. at 302 (Emphasis added.) See 28
U.8.C. 303(b)(1) (1970). Treas. Reg. 26
CFR 1.303(blet{c) (1960). Fusther.

although Cangress clearly intended.
through the ensctment of section
408(b)(1) to permit certain partiea lo
interest. [.a. plan participaats, to angage

in what d otherwise be prohibite
13 In thia $0Me commantators ergved thal
the Deparuneat ia required 0 foliow Sroch v

particular issus. Un/led Sieten v. Mendoaa Wt US.
184, 100 (1004}, ln addition. the governmeat is A0
requized te sevh Supreme Court review in order ta
presurve ils position, particularly ca ta flwt
adveres decision. it part decsuse the Count's
general practics 18 (9 review cases enly after &
conflict amang the Circults has des eloped. Sne 8.Ct
Ryle 17 1(8).
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transactions involving plan assets. it is
the opinion of the Department that
Cangress also clearly intended that the
exemption would have no effect with
respect to the requirements of the basic
fiduciary responsibility rules. Conf, Rpt.,
supra, at 310-11; Lngis. Hist., supra, at
4577-78. Based on the above, the
Department issued A.O. 81-12A in
which it concluded that both sactions
404 and 408(b)(1) require participant
loans to be treated as other plan
investments, and that prevailing
commercial loan rates arw 10 be the
appropriate benchmarks for determining
& reascnable rate of intarest. After
careful review of the comments, the
Department has determined to adhere to
this longstunding {nterpretation.!¢

Other commentators stated that
requiring the use of commercial rates Is
particularly inappropriste where a loan
is in eflect @ self-directed investment,
the investment experience of which is
attributable only to the participant. ln
the Department’s view, there Is no basis
in the statute for departing [rom the

osition that participant loans should

unction a8 plan investments, whether
the invastment return is used to provide
benefits to one participant or to all
covered participants. Moreover, it is the
opinion of the Departmant that the
primary purpose of a pension plan is to
provide the benefit of retirement income
not 1o make participant loans.'®

' Muny commentatars alee srgued Uret undly the
“facts and circumstances” prudent pereon test of
A.O. 81=12A, 3 below-prevailing rete of laterest {s
perminvible for partcipant loans which are bath
secured by participania’ vested secrued benefia
and repaid through payroll deduction. [t is the
Department’s view that these (aciors may not be
relied upon o [ustfy e granting of loans et less
than e prevailing rete. The Department doss,
however. wish to clanfy that pias fiduciaries may
choose 8 loan rate which reflects these factor. 0
1he same extent that commercial loan retes would,
and fail within the narrew range of the prevailing
raile.

'8 (n s regard & number of corameniaters urged
that all types of plans be permitied (6 ues ieee than
prevailing ratee in recognition of the plan loan as an
ncidente) beneflt of. end tn the case of some plans.
Incantive for. plaa participation. la the Department’s
view. this suggestion ia sot compatible with the
exprese intent of Congrees that pertisipent ioans be
gaverned by the geners! rules of Nduciary
respons:bility. whick require thet 'uﬂmﬁ loans
function e other plan investments. (n sdditoa,
adopting the view that g participent loes (s en
incidental denaflt would constitute e ma
depantyre from the puspase of pension plans—te
provide relitement inaame. Alse. in the ease of
plans 18 which individusi benefits are based en the
investment expenence of e generel pee! of plan
assets. such an approsch may be unfair to 1hose
participents who do 80! lake aut loans. Laetly, the
Dennmudoum:hhanmnhgwmdh
ExeMpPHON 16 (o encoursge borrowing {rom
retirement plane bul rether to permit it in
circumsiances that sre net likely to ailher dimviniah
!:e brmvm‘c renrement income or cavee 1684 10
the plan,
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Many commentators sought
clartfication on how to determine the
rate of interest. and how often it should
be adjusted. A majority of the
commaentataors argued that sscertaining
the prevailing market rate would be
administratively infeasible. and that the
Department should adopt a standard
rete such as the applicable federal rate,
4 GIC rate, prime or prime plus rate,
rates comparable to other plan returns,
or state usury law rates. Other
commentators argued that plana
administered on & nationwide basis
should not be n?u!nd to charge
different rates of interest in different
locales.

Providing « standard "safe harbor"
interest rate would not be compatible
with the Department's view that a
“reasonable rate of Interest"” is one
which provides the plan with a retum
commensurate with the prevailing
interest rate charged by persons in the
business of lending money for loans
which would be mads under simtlar
circumstances. A Departmentally.
established standard rate would also
run counter to the Department's visw of
a participant loan as an {nvestment
subject to the samse standards of ERISA
as any other investment, e.9., the
prudence and exclusive beneflt rules.
Such a standard rate would also ignore
the fact that the commercially prevailing
rate may vary based on certain factors.
&.g. creditworthiness of the borrower
and the security given for the loan.
Indeed. the Department believes that no
one particular standard rate will
cansistently reflect the appropriste risk
relative to return ratio for !l plans and
sll participant loans, Thus, with respect
to setting loan rates, the Department
suggests that plan administrators
conduct the same type of inquiry that
would be prudent prior to making any

other type of investment.
With respect to geographical
differsnces in the ot rates, the

Department believes that administrative
costs may justify the adoption of &
national rats of interest by s plan which
is administered on & nationwide baasis.
Such a Ylu may also grant loans on a
regional basis at rates which reflect
appropriste regional factors. In the case
of & plan which is not a plan
sdministered on a nationwide basis, the
Department believes that an |gfropttm
determination of the “reasonable rate of
Interest’ must be based on appropriste
regional factors.

A number of commentators
questioned Example (3) of proposed
§ 2550.408b-1(e) which states that a plan
may not limit the rate of interest 1o the
state usury limit {f commercisl

<Zed X

institutions not subject to the usury laws
are charging higher rates. According to
these commentators, this places a plan
sponsor in the untenable position of
being foeced to choose between
complying with state usury laws or with
the Department's regulation, [n this
regard, the Department notes that
ERISA contsins no mandate requiring
ERISA-covered plans to provide loan
programs for their participants; thus.
there ls no absolute conflict between
state usury laws and ERISA. The
Department continues to adhere to its
position that 8 “ressonable rate of
interest” {s one which provides the plan
with a retum commensurate with the
prevailing interest rate charged by
persons (n the business of lending
mongey for loans which would be made
under similar circumstances. Also,
because participant loans are plan
investments, a participant loan program
which limits fts interest rate to s
maximum state usury ceiling when
higher ylelding comparable investment
opportunities exist may not meet the
requirements of ERISA section 403(c)
and 404(a). -

G. Adequate Security

Section 408(b)(1}(E) of the Act states
that the relief provided by paragraph
408(b)(1) will apply only to loans that
are adequately secured. Based on
similar (RS regulations, the Department
proposed § 2550.408b-1(") which
provided a test for the adequacy of the
security similar to that which would be
required by & commercial lender. The
proposed regulation made it clear that in
the participant loan context, the sccurity
must be such that, in the event of
default, the participant's retirement
income {s preserved and loss 1o the plun
is prevented. The proposal indicated
that st least a portion of a participant's
vestad accrued beneflt under the plan
may be used as security to the extent
that it meets this test. Citing to the
spousal consent requirements of ERISA

- and the Code. the Department also

suggested in the preamble to the
proposad regulation that restrictions on
distributions in qualified plans could
affect the adequacy of vested sccrued
benefits as security.

Virtuslly alt commentastors on this
paragraph of the regulstion requested
clarification that vested accrued
benefits could serve as adequate
security for participant lcans. Most of
these commentators made their
arguments with respect to loan programs
administered by individual account
plans under which principel and interest
paymenis made on any particular
participant's loan would be ailocated
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totaily to that same participant’s
account. Since in such plans any loss
would be sulfered only by the
participant borrowaer, it was srgued that
the restrictions on Uming of (oreclosure
dus to the Code restrictions on in-
servics distributions should not affect
the adequacy of sccrued benefits as
security. If such plans also require
repayment by payroll deduction, it was
argued that an account balance should
be considered adequate securily, at
least in these types of plans, even
though default could not occur until &
distributable event, /a., termination of
service. Other comumentalors suggested
that vested accrued benefita ln sither a
defined beneflt or defined contribution
plan could be considersd adequate as
security if its value was discounted to
take into account any time lag between
a default and actual enforcament of the
security interest, Another commentator
suggested that an employer’s guarantee
of participant loans should provida the
Department a basis for determining that
vested accrued bensfits are adequste
secunty.

In contrast, a number of
cammentators agreed that loans from
defined benefit plans or other piang in
which each participant’s benefit {s
based on a shars of the plan's pocled
asset nvestment experience might
require collateral beyond that required
for loans from individusl sccount pia=s
in order to assure that the plan sufler no
loss in the event of defauit.

In light of the commaents, the
Department has mada ths following
amendments and clarifications to
§ 2550.408b-1(f). In the Department's
view, Congress clenrly intended that at
least a portion of a participant's vested
sccrued baneflt be a permissible form of
security, see, 0.g.. Conf. Rpt., aupro, at
312 reprinted in Legis. Hist., supre. at’
4579, But in that regard, Congress slao
ciearly intended that the security given
must be adequate in comme terms.
Id. Becauss of the overriding concem for
protecting the plan from logs and thus
preserving the participant’s retirement
income, e Department has determined
to retain the general requirement that
the ncurltx for all participaat loans be
such that the plan will suffer no loss of
principal or income if a dafault occurs.
However, with regard to plan loan
programs which iatend o acespta -
participant's vasted accrued benefil as
security, the Department has aleo
established & cap which places an upper
limit on the amount of the vesied
accrued benefit which tha plan
administestor may consider for purposes
of determining adequate security fot
participant loans made pursuant to

saction 408(b)(1}, Specifically. the final
tegulation permits up to fifty percent of
the presant value of & participant's
vested accrued benefil to be used as
security for participant loans and taken
inlo acoount in determining whether the
security is adequate, leaving the
remaining account balanocs
unencumbered.'® Thus, immediately
after the origination of any participant
loan to be secured in whole or in part by
the vested accrued benefit, the amount
of the participant's vested accrued
benefit actually being considered as
security for the outstanding balance of
that participant's loans mr aot excaed
the 50% cap. A participant loan program
may, bowever, graat participant loans
which requirs aggregate security in
excess of the filty percant cap provided
that the plan receives additional
collateral the value of which equals or
exceeds the amount required in excass
of the cap. The Department believes this
cap is necessary to assure that the
primary purposa of a pension plan is
achigvad-=to provide retirement income
for plan participants.

Like the proposal, the final ragulation
does not require enforcemant of the
security interest held by a plan at any
particular Ume alter a default by ¢
participant borrower, Section 2550.408b-
1(f}{1), however, does require that {n
order for the security posted for the loan
to be considered adequate, (1) the plan
must have the ability 10 foreciose on. or*
sell, or otherwise diepose of it in the

- case of default: and (2) the value of the

sacurity must be such that it can be
reasonably anticipated that the plan will
not suffer a logs of principal or interest
from the loan due to the actual date of
enforcemant of the security interest
resulting from a default. The
requirement that the plan have the
ablility to foreclose on the security
intarest in the case of default does not
require that the plan have the ability to
foreclose lmundey upon default. For
example, whare a portion of the vested
accrued beneflt {s used as recurity, the
plan's sbility to enforce the security
interest immediately defaylt is not
required as long as no loss of principal
or income will ocour to the plan due to
the delay of such enforcement. Similarly,
In the case of collateral other than o
articipant's vested accrued benefit. the
B‘&lmt is of the opinion that it s
within the plan fiduciary’s discretion to
determina whether it ie prudent to

0 The Depertment chose 19 carrespond the cap @
one of the upper limits imposed by section
7UPHZKANM} of the Code which partcipant
loans will be treated as tazable distnbutions. The
Department wishes (0 nota, bowever. that it |s net
edopting the provisions of section 73(p) e
requirements of this regulatary exegiption.

H3X

extand the dats of enforcament of the
security interest. as long as no ioss of
principal or interest occurs.

For plans which sccept a partion of
the vested accrued beneflt as security,
the Department understands that the
effect of the “no lass" requiremant will
vary depending upon the type of plan.
With regard to plans in which the
invastment experience of the plan‘s
assets (s shared by all participants or
used to fund the beneflts of all plan
participants, additionsi loan program
requirements in conjunction with the
pledging of & portion of the participant's
vested accrued benefit may be
necessary in order t0 assure “no loss” of
principal and interest to the plan. For
example. a loan program in ¢ 401(k) plan
in which the investment experiencs is
shared might mest this “no loss”
requirement by using a portion of a
participant's account balance as
security in conjunction with mandatery
payroll dedyction repayment which
would stop only upon the happening of 3
distributable event, /.., retirement,
separation from service or death. In
addition, discounting the value of the
vested accrued benefit to take into
account the time delay between any
possible default and the first
distributable event for that participant's
benefit may be another viabia way of
meeting the “no loss™ adequate security
requirement. ERISA's general fiduciary
requirements may also requite 8 plan
admintsteator of a defined benefit plan
who intends ta use a portion of &
participant's vested accrued benefit as
security to consider additionasi factors
such as the funding of the plan iz
determining the amount that may be
borrowed based on the vested accrued
benefit. However, where a plan provides
an individual sccount for each
participant and the invesiment
experience of the asse!s contributed to
that account is attributable solely to that
plan participant’s account, any
participant who has a vested accrued
beneflt may borrow up to 80% of the
present value of the vested accrued
benefit secured by that 80% of the
vested account balancs. For sxample. s
perticipant who has a vested sccrued
benelit the present value of which is
$10.000 may borrow up to §3.000,
secured by S0% of his vested sccount
balancs. /6. $5.000. and meet the tarms
of §§ 2330.408b=1(f} (1) and (2).

Finally, it was suggested that an
empioyer guarantee of 8 participant loan
might be a means of adequately securing
the loan. [n this regard. if requested. the
Deparunent will considec the issues
surrounding this subject in the context



R
of specific guarantes arrangements
submitted for review.

H. Effective Date

Propesed § 2550.408b-1(g) of the
regulation stated that. if adopted. the
regulation would generally be effective
January 1, 1973, except that § 2850.408b-
1(d)(2) relating ta specific plan
provisions would be effective for loans
granted of renewed on or after the last
day of the first plan year beginning on or
after January 1, 1880,

Many of the commenta received by
the Department urged that all provisions
of the regulations be made me«uvo
in sffect, contending that it would be
unfair to issue retroactive regulations
which are {nconsistent with current
practice both as to rates of interest and
the security required. and which may
impose substantiai liability on plan
Nduciaries and cause possible
disqualification of plans. Other
commentators suggested that the
efTective date be extended to include the
time which plans will need to comply
with the Tax Reform Act of 1986. One
commentator stated that the retrosctive
effective date was reasonable axcept as
applied to existing loans designed to be
reloaned to the plan sponsor since, in
the commantator's view, the Department
has not definitively called this practice a
prohibited transaction. Another
commentator opined that the regulations
should be prospective because plans are
complying with state usury laws,

{n support, commentators noted that
the 1974 legislative history of ERISA
gave permission to continue current
practice which various commentators
believed tainclude use of lower than
prevailing rates of interest and use of
distribution-restricted vestad accrued
baneflts as security for loans. With
respect to the proposed definition of
reasonable rate of interest, many
commentators stated that the proposed
regulation s (ncoasistent with A.O. 81-
12A, which commentators contend led
plans to balisve that using less than
prevailing rates was permissible.
Commentators also asserted that many
plans reasonably relied upon the 1968
8rock v. Waiton decision where the
Eleventh Clrcuit approved a participant
loan rate less than the prevailing rate.
Some commentators suggested that &
grace period be given plang so that they
would have the oppertunity to come into
compliance with the regulation. Othere
suggested that existing plan loans be
“grandfathered.” /.e., not be roquired to
change their terms,

In response, the Degartment believes
that the clartfications contaiaed ia this
final regulation may alleviate some of
the commentators' concern about the
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sifoctive date of the regulation. [t also
believes, bowwver, that many plans have
in good faith attempted to follow the
terms of the exemption but may zot
meet the precise tarms contained Ln this
final regulation. Section 2850.408b-1(g)
has therefore been amended to provide
that with the exceptica of the provisians
of § 2350.408b-1(d)(2), the regulation will
be effective for all aew or renewed
loans 90 days from the publication dete
of this fioal regulation.!?

Executive Order 12291 Statgment

The final rule in this document is oot
classified as @ “major rule” under
Executive Order 12291 on Federal
Regulations, because it is not likely to
result {s (1) an annual effect ca the
economy of $100 million or more: (2] &
major increase in costs or prices for
consumers, individaal industries.
Federal, State, ot local government
agencles, of seognphic regions: or (3)
significant adverse effecis on
compaetition, employmest, lavesiment.,
productivity, innavation. or the ability of
United States-based entarprises to
compaete with foreign-based enterprises
in domestic or expart markets.

The action will impose some costs on
employes benefit plans. These costs
hava been estimated to be one-timme
costa of just under 818 million and
subsequent annual costs of less than
$150.000.

Regulstory Flexibility Act Statemeat

The Department has determined that
this final regulation would not have »
significant economic impact on small
entitles. The purposs of thie regulation s
to provide guidance to sraployee benelit
plans and thelr a:omon and admini-
strators who wish to provide a
participant loan program to theis plan
participants and beneflciaries. A
number of commantatars suggested that
the Department had underestimated the
cost of implamenting & cipant loan
program under the tion. In
conducting the analysis required under
the Regulatory Flexibility it was
determined that saveral aspects of the
finsl regulation will serve o alleviste
their concsmmas. First, many

Departmont 20iee that making the
regulstion prospective in effest dase ust neceseerily
ereste a8 inference that oll sxisting loan programs
410 Su¢ 8¢ acewplable. Fer instance. the Deparament
may fiad that amrtain sxisting losn arrsagemests are
noa-ensmpt predibited vansactions based sel sn
the regulaten, but oa the Domnm‘o longstaading
interpretation of e reasonable rate of interest
requirement. 58 contained in A.O. §1-12A and a9
argued la Srook v. Wollon. 794 F.2d 688 (11th Clr.
1389). Consequently. 1he Departmant will coatinue
to bring ea{orcemaent sotions almed at penticipaat
leans made prior 10 the effective date of the
regulation at below prevailing retes.

24X

commeatators projectad higher costs
based on misinterpretations of the
pr?oud regulalion's requirements
under ERISA section 08(b)(1)(E).
relating to adequate security.

Second, the Department anticipates
that, given the nsture of the
requirements of ERIBA section 408(bj(l)
a3 clarified by the reguiation. employee
benefit service praviders will be able to
develop standardized language for
inclusion in plan documents and
summary plan descriptions. thereby
reducing costs incurred by individual
plan sponsors. Finally, it shouid be
noted that no plan sponsor is required
under section 408(b)(1) of ERISA. or the
regulation. to provide for a loan program
as part of e plan; thus, orily those plan
sponsors voluntanly adopting loan
programs will be affected by the
regulation.

Paperwork Reduction Act Statement

Section 2550.408b-1(d) of the final
regulation contains & papsrwork
requirement which hae been approved
by the Office of Management and
Budget undar the provisions of the .
Paperwork Reduction Act of 1980 (Pub.
L. 96-511). The final regulation is
assigned control number 1210-00786.

Statutory Authority

The regulation set {orth herein is
issued pursuant to section 408(b)(1), 28
U.S.C. 1108(b}(1), and section 50S. 29
U.S.C. 1135, of the Act. The regulation is
also issued under section 102,
Reorganization Plan No. 4 of 1978, (43
FR 47713, October 17. 1978), effective
December 31. 1978 (44 FR 1085, January
3, 1979), 3 CFR. 1978 Comp.. 332.
reprinted in § U.S.C. app. at 1163 (1942):
and undet Secretary of Labor Order No.
1-87.

List of Subjects in 28 CFR Part 2550

Employes benefit plans, Employee
Retirement locome Securily Act.

_Employee stock ownership plans,

Exemptions. Fiduciaries, Investments,
Investmants foreign, Party (n interest.
Pensions. Pension and Welfare Benefits
Administratica, Prohibited transactions,
Real estate. Securities, Surety bonds,
Trusts and Trustees.

In view of the foregoing, the
Department amends Part 2880 of

- Chapter XXV of Title 29 of the Code of

Federal Regulations as follows:

PAAT 2550—RULES AND
REGULATIONS FPOR FIDUCIARY
RESPONSIBILITY

1. The suthority citation for Part 2550
ia revisad to read as set forth below and
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the authority citations following all the
sections in Part 2550 are removed.

Authority: 29 U.S.C. 1136,

Section 2550.407¢=J stso issued under 29
u.s.C o2

Section 2550.408b~1 als0 ssued under sec.
102 Reorganization Plan No. 4 of 1878 (43 FR
47713, Oct. 17, 1978), effective December 31,
1978 (44 FR 1083, [an. 3, 1979), I CFR. 1978
Comp.. 332 reprinted in 8 U.S.C. app. &t 1183
{1842), and under 28 U.8.C. 1108(b)(1),

Section 2850.412+1 aleo issued under®
us.cC 1z

Section 2550.414b=1 also issued under 20
Us.C 1114

Secretary of Labor Order No. 1-87.

2 Part 2350 is amended by adding s
new § 2550.408b-1. entitied Genero
statutory exemption [or loans lo plan
perticipanta and beneficiaries who are
parties in interest with respect (o the
plan, to read as foilows:

§3350.4380=1 Genaral statutory
exemption lor ioans to pian participents
nd Densticiaries whe ere parties in interest
with respect {0 the plan,

(8)(1) /n general, Section 408(b)(1) of
the Employee Retirement lncome
Security Act of 1974 (the Act or ERISA)
exempts from the prohibitions of section
408(a), 408(b)(1) and 408(b){2) loans by a
plan to parties (n interest who are
participants or beneflciaries of the plan,
provided that such loans:

(1) Are available to all such
participants and beneficiaries o @
reasonably equivalent basis:

(ii) Are not made available to highly -
compensated employees. officers or
shareholders in an amount grester than
the amount made available to other
employees;

(iii) Are made in accordance with
specific provisions regarding such loans
set forth in the plan:

(iv) Besr 8 reasonable rate of interest;
and

(v) Are adequately secured.

‘The Internal Revenue Code (the Code)
contsins parallel provisions to section
408(b)(1) of the Act. Effective, Decamber
31, 1978, section 102 of Reorganization
Plan No. ¢ of 1978 (43 FR 47713, October
g‘.c;:za) ca;uhm;od the luth:m

ary of the Tres to te
regulations of the ly;:ﬁblbhcd herein
to the Secretary of Labor. Thersfors, sll
references herein to section 408{b)(1) of
the Act should be read to include
reference to the parallel provisions of
section 4978 (d)(1) of the Code.

Section 1114(b){15)(B) of the Tax
Reform Act of 1988 amended section
408(b)(1)(B) of ERISA by deleting the
phrase “highly compensated employees,
officars or shareholders” and
substituling the phrase “highly
compensated empioyees (within the

meaning of section 414(q] of the Internal
Revenue Code of 1888)." Thus, {or plans
with participant loan programs which
are subject 10 the amended section
408(b)(1)(B). the requirements of this
regulation should be read to conform
with the amendment.

(2) Scope. Saction 408(b)(1} of the Act
does not contain an exemption from acts
described (n section 408({b)(3) of the Act
(prohibiting fiduciaries from receiving
consideration for theit own personal
account [rom any party dealing with a
plan in connection with a transaction
invalving plan sssets). If & loan from a
plan to a participant who is & party in
(nterest with respect to that plan
involves an act described in section
408(b}(3), such an act constitutes a
separate transaction which is not
exempt under section 408(b)(1) of the
Act. The provisions of section 408(b)(1)
are {urther limited by section 408(d) of
the Act (relating to transactions with
owner-employees and related persons).

(3) Loans. (i) Section 408(b)(1) of the
Act provides relief from the prohibitions
of section 406(a), 400(b)(1) and ¢08(b)(2)
for the making of a partictpant loan. The
term “participant loan” refars to a loan
which is arranged and approved by the
flduciary administering the loan
program primarily in the interest of the
participant and which otherwise
satisfies the criteria set forth in section
408(b)(1) of the Act. The existence of a
participant loan or participant loan
program will be dstermined upon
consideration of all relevant facts and
circumstances. Thus, for exampla. the
mere presencae of a loan document
appearing to satisfy the requirements of
section ¢08(b)(1) will not be dispositive
of whaether a participant loan exists
where the subsequent administration of
the loan indicates that the parties t0 the
loan agresment did not intend the loan
to be repaid. Moreover, & loan program
containing e precondition designed to
benefit a party in interest (other than the
participant) ls not afforded relief by
section 408(b)(1) or this regulation. In *
this regard. aection 408(b)(1) recognises
that a program of participant loans. like
other plan (nvestments, must be
prudently established and sdministered
for the exclusive purpose of providing
benefits to participants and
beneficiaries of the plan.

(ii) For the purpose of this regulation,
the term “loan” will include any renewal
or modiflcation of an existing loan
agreement, provided that, at the Ume of
each such renawa) or modification. the
requirements of saction 408(b)(1) and
this regulation are met.

{4} Examples. The following examples
lllu)mau the provisions of § 2850.408b—
1(a).

HSX

Example (1): T, & wrustes of plan P. hae
exciusive discration over the management
and disposition of plan assets. As a resuit. T
is o fiduclary with respact to P under gection
3(21)(A} of the Act and » party In interest
with reapact lo P pursuant to section J(14}{A}
of the Act. T (s also a participant in P. Among
T 0 duties as Nduciary is the administration
of a participant loan program which mes(s
the requirements of section 408&(b)(1) of the
Act. Pursuant 10 stret objective criteris
stated under the program. T. who participates
in all loan decisions, recaives a [oan ¢on the
same terms as other pacrticipants. Although
the exercise of T» discretion on behsif of
himaelf may constitute an act of sell-desling
described in section «08(b){1), section
400{b)(1} provides an exemption from section
408{b)(1). As ¢ resuit. the loan from P10 T
would be exempt under section ¢08(b)(1}.
provided the conditions of that section are
othorwise sutisfled.

ELxampile (2): P is ¢ plan covering all the
employees of E the employer who
astablished and maintained P. F 13 a fiductary
with respect to P and an officer of E The plan
documents governing P give F the authaerity o
estadlish & participant losn program in
accordanca with section 438b)(1) of the Act.
Pursuant to an arrangement with £ F
esablishes such a program but limits the use’
of loan funds to tnvestments (n & limited
partnership which is established and
maintained by E as geners! partner. Under
these facts. the loan program and any ‘cans
made pursuant 10 this program are outside
the scope of reliefl provided by section
408(b)(1) because the loan program s
designed to operate for the benefit of E.
Under the circumstances described, the
diversion of plan assels for E's benefit wou.d
alsa violate sections 403(c){1) and ¢04(a] of
the Act.

Example (3): Assume the same facts as (n
Example 2. sbove, except that F does not
limit the use of loan funds. However. E
pressures his employees to barrow funds
under F's participant loan program and then
reloan the loan proceeds 1o £ P, unaware of
E's activitles, arranges and approves the
loans. I the loana meet all the conditions of
section 408(b}{1). such loans will be exempt
under that section. However. E's sctivities
would cause the entire transaction to be
viewed as an indirect transfer of plan assets
between P and & who (s & party in (nlerest
with respect to P, but ntot the participsnt
barrowing frem P. By coercing the employees
to engege i loan Uransactions for ita benefit
£ has engaged in separate trensactions that
are not exempt under section ¢08(d)(1).
Accordingly, K would be llable for the
payment of excies taxes under section 4975 of
the Code.

(4): Assume the same facts as in
Example 2, above, except thet. in return for
structuring snd administering the loan
program as indicated. E agrees to pay Fan
amount equal 10 10 percent of the funds
loaned under the program. Such a payment
would result in a separate transaciion not
coversd by section 408(b)(1). This transaction
would be prohibited under section «08(b)(3)
since P would be recetving conmderation
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from a party in connection with & ansection
involving plan aseets.

Exal (3): P tu & fiduciary with respect to
plan P. D is a party in intevest with regpect to
plan P. Section «08(s)(1XB) of the Act would
prohibit ¥ from causing P 1o lend money to D.
However. ¥ enters Into an sgreement with Z,
a plan parucipaat. whereby F will cause P to
muke & parucipant loan 1o T with the express
understanding that Z will subsequently lend
the loan proceeds to D. An examination of
Z's credit atanding indicstes that he Is not
creditwarthy and would not, under normal
circumstlances, receive & loea under the
conditons esteblished dy the participaat loas
pragram. F's decision o approve the
participant ican to Z oa the basis of 2's prior
agresment (o lend the meney 10 D violates
the exclusive purpose requirements of
sections 403{c) and ¢04(a}. In effect the entire
transaction 1s viewed as an indirect tranefer
of plan assets between P and D, and oot &
loan to a participant exempt under section
408{b)(1). Z's lack of credit standing would
al30 cause the transaction to fail undee
section 408(5)(1)(A) of the Act.

Example (8): F is & Aduciary with respect to
Plan P. Z Is a pien participant. Z and D are
both parties ia intarest with respect 1 P, I
spproves a loantoZin
sccordance with the conditions established
under the particpant loaa program. Upoa
recaipt of the [oan, Z intends 10 lend the
mcney t D. [ ¥ bas approved Wis loan salely
upon considerstion of those factors which
would be considersd in & normal commercial
setting by an esuty i the business of making
comparable loans. Z's subsequent use of the
loan procesds will not sfTect the
determination of whether lcans under Py
program satisfy the candinons of sectlion
408(b)(1}).

Exarmpls (7): A is the trustee of s small -
individual sccount plan. D, e president of
the pian sponsoes. (s also & participast ia the
plan. Pursuant to a partcipant loas prograa
maeting the requirements of section 408(b)(1),
D applies for a loan to be secured by ¢ parcel
of reai property. O does not intend to repay
the loar: rether. upon eventual default he
will permil the property 10 be foreclosad upon
and traasterred 1o the plas 1o discharge of his
legal vbligation to repay the loan. A. aware of
D's intenton, approves the loan. D fails to
make two consecutive quasterly paymenta of
principal and interest undes tha not
evidencing the loaa thersby ple
in deleult. The thes scquires
property upon [oreclosure. Such fasts and
circunslancas indicate that the payment of
money fram the plan to D was 8ot &
participaat loan eligidle for ths ralisf afforded
by section 408(b}(1). in effect. this ansaction
is & probibited sale or exchange of property
between a plan and a party in interest from
the time D receives the money.

Examgis (8); Man P establishes
participunt losn program. All loacs are
subject to the condlition that the borrowed
funds must be used t¢ fineace home
purchases. [aterest rates on the loans are the
same ag those charged by & local savings and
loar associstion under similar ¢ircumstancas.
A loan by P to & participunt to finance a
home purchase would be subject to the relief
provided by section 408(b}{1) pravided that

0
the loan
real

the conditions of 08(b)(1) are mat. A
perticipant loan program walch (s established
10 make loans for certain statad purposes
(e.g.. hardship. college tuitign. home
purchases. otc.} but which (s not otherwise
designed to baneflt parties (n lntecest (other
than plan participants) would not, in (el
cause mch‘:.d ram to be neligible for the
relief prov m%y section X1). However,
fiduciaries are cautioned thet opersticn of a
losa program with Limitations may result io
loans not being mada available to all
panticipants and beneficiaries on &
reasonably equivalest basis.

(b) Reasonably Equivalent Bosis. (1)
Loans will not be considered to have
been made available to participasts and
beneficiaries on a reasonably equivalent
basis uniess:

(i) Such loans are available to all plan
participants and beneficiaries without

ard to any individual's recs. color,
religion, sex, age or national origin;

(1i) In makis 3 such loans,
consideration has been given only to
those {actors which would be
considered in a norma!l commercial
setting b{ﬂ:‘n entity in the business of
making similar types of losns. Such
factors may (nclude the applicant's
m:nwonh‘mu- and financial need:
an

(iii) An evaluation of all relevant facts
and circumstances indicates that, (n
actual practics. loans are not
unreasonably withheld from any
applicaat.

{2) A participant loan program will not

fail the requirement of paragraph [b]g)
of this section ot § 2550.408b-1(c) if the
program establishes & minimum loan
amount of up to $1,000, provided that the
loans granted meat the requirsments of
§ 2550.408b-1(f).

(3) Examp/es. The {ollowing examples
illustrate the provisions of § 2550.408b-
1{b)(1):

Example (1): T. & trustes of plan P. has
oxclusive discretion over the management
and disposition of plan assets. T°s duties
{nclude the administration of & participsat
foan program which meets the requiraments
of section ¢08(b)(1) of the Act. T receives a

 pasticipant loan at & lower interest rete thag

the rate made available to othet plan
participants of similar financial cendition or
creditworthiness with similar security. The
loan by P to T would not be covared by the
relief provided by section 408(b){1) becsuse
loans under s program are a0t aveiledle to
all plan participants on & ressenably
equivelent basls,
mmﬂrﬁmlmum'mnpht.
exocept that T is & member of a committes of
trustees responsible for s paricipant
loans. T pressures Lhe committee (0 tefuse
losns to other qualified participants in order
to sssure that the assets allocaled to the
srticipant loan program would be aveilable
or 4 loan by P 1o T. The loan by P to T would
not be covered by the relief provided by
section ¢08(b)(1) stnoe participant loans have

AP

not bees mads svailable 10 all participanta
;nd bene/lciaries 0a & reascnabiy equivalent
aeis.

Example (3): T s the trustee of plan P,
which covers the emplayees of E. A. B end C
are employees of L participants ia P, and
friends of T. The documents governing P
provide that T, in his discreuon. may
establish & perticipant loan progrem mesting
certain speaified critarte. T lostitutes such &
program and tells A, B and C of bis decision
Before T is abie to cotlfy P's othar
parucipants and beneficiaries of the loan
program, A, B, and C fls loan spplications
which, f approved, will use mwb-mndly
all of the funda set aside for the loan
program. Approval of these applications by T
would represant {acts and circumastances
showing that loans under P p m are not
available to all participants and beneflciaries
on e reasonably equivelent basis.

(¢) Highly Compensated Employees.
(1) Loans will aot be considered to be
made available to bighly compensated
employees, officers or shareholders (n
an amount grester than the amount
mads available to other employses if.
upon consideration of all relavant facts
and circumstances, the program does
not operate to exclude large numbers of
plaa pasticipants {rom recsiving loans
under the program.

(2) A participant loan program will not
fail to meet the requirement in
paragraph (¢)(1), of this section, manir
because the plan documents specilicaily
govaming such loans set forth either (i)
a maximum dollar limitation, or (i) &
maximum percentage of vested accrued
benefit which no loan may exceed.

(3) If the second altemnatlive in
parsgraph (c)(2) of this section (maximum
percantage of vested accrued benefit} is
chosen, & loan program will not fail to
meet this tequirement solely because
maximum loan amounts will vary
directly with the size of the participant's
accrued beneflt.

(4) Examples. The following examples
illustrate the provisions of § 2550.408b-
1{e).

Example (1): The documents governing
plan P mvtl::;oc the mguuhb::;n‘;:! s

whi smount
mm ndm program (whea added
to the outstanding balances of any other
loans under the program to the same
purticipant) does aot exceed the lesssr of (i)
$50.000, or (i1) one-half of the present value of
that participant's vested accruad benefit
under the plaa (but sot lass thau $10.000). Py
participaat loan @ doas not fail 10 meet
the requirernent (a section 40&(b)1)(B) of be
Act. and would be covered by Whe relief
provided by seclion 408(b)(1) if the other
conditions of that section ase mat.

Example (2): The documents governing
plan T provide (or tae sstablishunent of &
participunt loan program (n which the
minimum loaa amount would be $25,000. The
documents also require that the only secunty
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wcceptable under the progrsm wouid be the
participant's vested accrued beneflt. A, the
plun fiduciary administering the loan
program, finds that because of the
restrictions in the plan documaents only 20
percent of the plan perticipants. all of whom
wirn in excess of $76.080 & yesr, would meet
the threshold qualifications for & losn. Moat
of these participants are high-level
tupervisors or corporate afficers. Based on
these facta. [t appears that loans under the
program would be made available ta highly
compensated amployees in sn smount greater
than the smount mede svailable to other
empioyees. As a result, the lcan program
would fail 1o meet the requirement in section
408(b)(1)(B) of the Act and would not be
coverqd by the relief provided in section
408(bj(1).

{d) Specific Plan Provisions. For the
purpose of section 408(b)(1) and this
regulation, the Department will consider
that participant loans granted or
renewed at any time prior to the last day
af the first plan year beginning on or
after January 1, 1989, are made In
accordance with specific provisions
ragarding such loans set forth in the plan
i

{1) The plan provisions regarding such
loans contain {at & minimum) an explicit
suthorization for the plan fiduciary
responsible for investing plan assets to
mdabunh a participant loan program:
an

(2) For participant loans granted or
ronewed on or after the last day of the
first plan year beginning on or after
January 1, 1689, the participant loan
program which i3 contained in the plan
or in & written document forming part of
the plan includes, but need not be
limited to. the foliowing:

{1} The idantity of the person or
pasitions suthorized to administer the
participant loan program;

({1} A procedure for app!

(iii) The basis on whlc:
approved or denied:

{iv) LUmitations (if any) on the types
and amount of loans offered;

{vg The procedure under the program
for determining a reasonable rate of
interest;

{vi} The types of collateral which may
socure a participant loan: and

{vii) The svents constituting default
and the steps that will be taken to
preserve plan assats in the event of such
default,

Example (1): Plan P suthorizes the trustee
to establish & participant loan program in
sccordance with section 408(b)(1) of the Act.
Pursuant to this explicit autherity, the trugtee
esiablishes & written program which containg
sll of the infurmation required by
§ 2550.408b=1(d}(2). Loana made pursusnt te
this authorization and the wniten loan
program will aot fail under section
408(b)(1)(C) of the Act merely because the
specific pravisions regurding such loans are
contained in g separate document furming
purt of the plan. The specific provisions
descnbing the loan program, whethar

ing for loans:
oens will be

contained in the plan or in a written
document forming part of s pian. 4o aflect the
rights and obligations of the participants and
beneficiaries under the plan and. therefore,
must in sccordance with section 102(a)(1} of
the Act, be disclesed n the plan’s summary
plan descniption.

(¢) Reasoncble Rate of Intarest A
loan will be considered to beara
reasonable rate of interest if auch loan
provides the plan with a return
commensurate with the interest rates
charged by persons In the business of
lending money for loans which would be
madse under similar circumstances.

(1): Plan P makes a participant
loan to A at the fixed intersst rate of 3% for §
years. The trustees, prior to making the loan,
contacted two locel banks to determine under
what terms the banks would make a similar
loan taking into scoount A's craditworthiness
and the collaters! offered. One bank would
chu%: a varisble rate of 10% adjusted
monthly for a similar lcan. The cther bank
would charge & fixed rate of 12% under
similar cireumstancas. Under these facts. the
loan to A would not bear & reasonable rote of
{ntarest bacause the loan did not provide P
with g returmn commensurate with interest
ratas changed by pereons in the businesa of
lending money tor loans which would be
made under similar circumstances. As s
result, the loan would fufl to meet the
requiramants of section 408(b}(1)(D) and
would not be coverad by the relief provided
by section 408(bi(1) of the Act.

Example (2): Pursuant to the provisions of
plan F's perticipant loan program. T, the
trustee of P, approves a loanta M. s
participant end party Lo (nterest with respect
10 P. At the time of execution, the loan meets
all of the requirsments of section 408(b)(1) of
the Act. The loan agresment provides that at
the end of two years M must pay the
ramaining bulance in full o the parties may
rensw for an additionel two year period. At
the end of the initial two year pariad. the
parties agree to renew the loan for an
addlitional two years. At the time of renewal,
however, A {aile tc adjust the interest zsts
charged on the joan in order to reflect currant
economic conditions. As a result, the (nierest
rate on the renawal (ails ta provide s
“reasonable rute of interest” se required by
saction ¢08(b)(1)(D) of the Act. Under such
clreumstances. the loas would not be exempt
undar section 408({b)(1) of the Act from the
time of renewal.

(3): The documents goveming
plan Ps participant loan program provide
that loans must bear an intetsst rate a0
highae then the maximum interest rate
permitted under State X's usury lew.
Pursusnt to the loan program, P makes &
partic
timg when the interest rates charged by
finsncial institutions in the community (not
subject 10 the usury iimit) for similar loans
are higher then the usury Uimit. Under these
circumstances. the logn would not bear s
reasonsble rate of interest becguoe the loan
doas not provide P with ¢ return
commensurate with the interest rates charged
by persons in the business of lending money
under similar circumstances. in addition,
purticipant louns thet are artificially limited

KK

t loan (o A & plan panticipant. st a

to the maximum usury ceiling then prevailing
call into question the status of such loans
under sections 403(c) and 404{a) whare higher
yislding comparable investmant opportunities
are available to the plen.

() Adaquate Security. (1) A loan will
be considsred to be adequately secured
{f the security posted for such loan is
something in addition to and supportng
a promise to pay. which {s so pladged to
the plan that it may be sold. fareclosed
upon. or otherwise disposed of upon
default of repayment of the loan, the
velue and liquidity of which security is
such that it may reasonably be
anticipated that lose of principal or
{nterest will not result from the loan.
The adequacy of such security will be
detsrmined in light of the type and
amount of security which would be
required In the case of an otherwise
identical transaction in a narmal
commercial setting between ynrelated
parties on arm's-length terms. A
participant's vested accrued benefit
under & plan may be used as secunty for
a participant loan to the extent of the
plan’s ability to satisfy the participant's
sutstanding obligation in the event of
default.

(2) Por purposes of this paragraph. (i)
no more than 80% of the present value of
a participant's vestad accrued benefit
may be considered by a plan as security
for the outstanding balance of all plan
loans made to that participant: (ii) a
plan will be In complignce with
paragraph (f)(2)(1) of this section if. with
respact {0 any participant, it meets the
provisions of paragraph {{)(2)(i) of this
section immediately after the originaton
of each participant loan secured in
whole or in part by that participant's
vested accrued benefit: and (i) any
loan secured in whole orin partby s
portion of a participant's vested accrued
benefit must aizo meet the requirements
of paragraph (f)(1) of this section,

() Effective date. This section is
effective {or all participant loans
granted or renewed after October 18.
1989, except with respect to
paragraph {d)(2) of this section relating
to spacific plan provisions. Paragraph
{d)(2) of this section is efTective for
participant loans granted or renewed on
or after the last day of the first pian year
beginning on or after January 1, 19889,

(Approvad by the Office of Managemant and
Budget under control number 12100076}

Signed this 14th dey of July, 19e8.
Ann L. Canihe,

Deputy Assistant Secretary for Policy Pension
and Welfare Benefits Administration, U S.
Oepartment of Labor.

|PR Dac. 87-16088 Pilad 7-10-89: 8:45 um|
SiLLinG CODE 4410-29-0
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REVOLVING AND OTHER FUNDS

22. DEPARTMENT OF COMMUNITY AFFAIRS -
40. COMMUNITY DEVELOPMENT AND ENVIRONMENTAL MANAGEMENT
41. COMMUNITY DEVELOPMENT MANAGEMENT
UNIFORM CONSTRUCTION CODE—TRAINING

The Uniform Construction Code—Training Revolving Fund
(C52:27D-119) was established to insure the proper licensing of all
construction code enforcement officials in New Jersey. Training
and licensing activities are supported by not less than $.0006 of
the construction permit fee imposed on each cubic foot of new
construction. The remainder of the fee may be used to offset other
construction code enforcement costs as well as to support training

functions. These fees are collected by localities and remitted to the
State. The licensing and training activities funded include the
development of new training courses at New Jersey colleges, the
establishment of special courses to cover highly technical areas,
tuition refunds to local officials who successfully complete the
required college courses and the development of a reliable,
job—related test to be used in determining license eligibility.

EVALUATION DATA
Budget
Actual Actual Revised Estimate
FY 1990 FY 1991 FY 1992 FY 1993
PERSONNEL DATA
Position Data
Authorized Positions ............ciiitiiiieiiiiiiiinrneanaan 17 18 17 17
APPROPRIATIONS DATA
(thousands of dollars)
Year Endin
Year Ending June 30, 1991 June 30, 1993 —
Transfers & 1992
‘S’Supple- &)e;pp & EEmer- Total Prog. Adjusted Recom-
mental gencies Available Expended Class. Approp. Requested mended
Distribution by Program
—_— 3273 =312 2,961 2,943 Uniform Construction Code 06 2,182 2,182 2,182
_— 3,273 312 2,961 2,943 Total Appropriation 2,182 2,182 2,182
Distribution by Object
Personal Services: .
—_— _— 598 598 598 Salaries and Wages 597 645 645
—_ —_ 160 160 160 Employee Benefits 171 185 185
—_ —_ 758 758 758 Total Personal Services 768 830 830
_ _ 14 14 14 Materials and Supplies 30 34 34
—_ _— 284 284 284 Services Other Than Personal 180 185 185
— —_— 4 4 4 Maintenance and Fixed Charges 30 85 85
Special Purpose:
—_ — 1,175 1,175 1,175 Uniform Construction Code 06 41 240 240
1,192
—_— 2,081R -3,255 18 — Control-Uniform Construction
Code 06 — — —_—
—_— 3273 2,080 1,193 1175 Total Special Purpose 41 240 240
Grants:
—_ —_ 708 708 708 Uniform Construction Code 06 733 808 808
— _— 708 708 708 Total Grants 733 808 808

297
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i State of a(‘mu Jersey

JAMES J. FLORIO DEPARTMENT OF COMMUNITY AFFAIRS MELVIN R. PRIMAS JR

coveance CIVISION OF HOUSING AND DEVELOPMENT CoMuisSionEn
BUREAU OF REGULATORY AFFAIRS

LOCATION: ’ ADVISG{Y NOTICE 1991_2 MAILING ADDRESS:
313t PRINCEZTON PIKE. BLDG. 3 March 20 1991 CN 8te
LAWRENCEVILLE MEW JEARSCLY ’ TRENTON. N J. 00623-081¢

Dear Construction Official:

BE ADVISED: Fees charged by the Department, including the State Training
Fee, are being raised. Formal adoption of Uniform Construction Code fee
increases will be published in the New Jersey Register om April 1, 1991. Most
increased fees will therefore be effective on that date.

For your coanvenience, we are attaching to this Notice a copy of the rule
adoption as it will appear in the April 1, 1991 New Jersey Register. That
adoption 1lists the new fees. Please Iinsure that all responsible staff are
advised of these items.

Special note should also be taken of the following:

*State of New Jersey training fees on volume of new construction are being
raised from $0.0014 to $0.0016 per cubic foot. But, the training fee
increase has been given a delayed effective date and does not go into
effect until the start of third quarter 1991. That is, the training fee
surcharge is raised om July 1, 1991 for all permits issued oa or after
that date.

*Since private on-site inspection agencles are required to follow the
Department's fee schedule, municipalities contracting with those agencies
are advised that the agencies should be paid the increased fees itemized
in the attached adoption for permits issued on or after April 1, 1991,

*N.J.A.C. 5:23-8.18(h)1 and 2, the proposed increases for asbestos safety
control monitors, are not being raised. Although increases appeared in
the original proposal on February 4, 1991, those increases are not being
adopted.

Any questions on the above may be addressed to Regulatory Affairs
(609-530-8838) or Technical Services (609-530-8797) in the Comstruction Code

Element.
S/rely,
ivian G. Lopei, a., Chief

Bureau of Regulatory Affairs and

bl Hit ||

William Hartz, Chief
NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER | ‘\;r\STRUCTION INSPECT'ON

Bureau of Technical Services
SOX



State uf Nzw Jersey

JIM FLORIO DEPARTMENT OF COMMUNITY AFFAIRS MELVIN R PRIMAS JR.

coveanonm DIVISION OF CODES AND STANDARDS COMMISSIGNER

BUREAU OF CODE SERVICES

~CCATION MAILING ADORESS:

s0cATION MAILING ADORESS

3131 PRINCETON PIKE B8LDG 3 CN 816

LAWRENCEVILLE NEW JERSEY TRENTON N J 0862%-0816
November 18, 1991

FAX # (609) 530-88%8

L. Mason Neely

Township of East Rrunswick

1 Jean Walling Civic Center
Post Office Box 218

East Brunswick, New Jersey

Dear Mr. Neely:

Thank you for writing to the DNepartment of Community Affairs with your
questions about the elevator subcode.

The elevator subcode was adopted on July 1, 1991 and becomes fully
effective July 1, 1992. The elevator subcode was promulgated to ensure public
safety through a comprehensive elevator safety inspection program. The first
step in this program is to register all elevators used by the public in Vew
Jersey. The Department is also establishing criteria for licensing qualified
elevator subcode officials. The registration fee of $50.00 per elevator is to
cover the initial costs of the program. In addition, although the Uniform
Construction Code exempts minicipalities from the payment of permit fees
(N.J.S.A. 52:27D-126c), there 1s no such exemption for registration fees.

Thank you for your inquiry about the elevator subcode.

Sincerely,

@ﬁ)«lzus Lﬂm %ef

Charles F. Tarr, Jr.,
Bureau of Code Services

c: P. Sachdeva-

2637D/E E@EZT’?E]D

NOV 21 1991

FINANCE OFFICE

NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER

3/ X



T e . .
—-=—, _Township of East Brunswick

Mr. Charles F. Tarr, Jr. Chief
Bureau of Code Services
Department of Community Affairs
CN 816

Trenton, New Jersey 08625-0816

Dear Mr. Tarr:

Thank you for your letter of November 18, 1991 (copy attached). I do not
believe you fully responded to my request for information. I recognize an
obligation that the Township has to pay 50.00 for the initial registration. My
concern was broader then simply the $50.00. I obviously missed this whole matter
as it was taking form and therefore, I requested a copy of the study which was
produced to justify the fee and feasibility study demonstrating the need to
register elevators. 1 was not aware that there was an ongoing safety problem
with the current practice. Obviously, there must have been something which
generated the need for further regqulations. Therefore, that is the type of
documentation I was seeking.

I look forward to receiving that information in the near future.

Respectfully,
W%f{

. Mason Neely
Chief Finance Officer

LMN/1k
workidlk/11
cc: file

)}

1 Jean Wailing Civic Center, PC Scx 273 Zast =70 -0 o« New jersay 0BB1E-C278

(

-~ P
~egartment o 37Tz

November 25, 1991 L MASON NEELY

N
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Htate of New Jersey

JIM FLORIO DEPARTMENT OF COMMUNITY AFFAIRS MELVIN R PRIMAS. JR

ER
dovERNOR DIVISION OF CODES AND STANDARDS comMission

BUREAU OF CODOE SERVICES

LOCATION: MAILING ADDRESS:

3131 PRINCETON PIKE. BLDG. 3 El t safety P cN ste

LAWRENCEVILLE. NEW JERSEY evator osatety Program TRENTON. N J 08628-0816
REGISTRATION FAX # (608) 530-s8s58

Dear Sir/Madam:

The Bureau has commenced the registration of all elevators in the State of
New Jersey.

Regulations (N.J.A.C. 5:23) were adopted on July 1, 1991 pursuant to the
authority of the Uniform Construction Code Act (N.J.S.A.52:27d-119 et seq.)
which requires the registration, periodic inspection and maintenance of
elevator devices.

Pursuant to N.J.A.C. 5:23-12.1, an elevator device is defined as a
"hoisting and lowering device equipped with a car or platform which moves in
guides for the transportation of individuals or freight in a substantially
vertical direction through successive floors or levels of a building or
structure; or, a power driven inclined, continuous stairway used for raising
or lowering passengers; or, a type of passenger carrying device on which
passengers stand or walk, and in which the passenger carrying surface remains
parallel to its direction of motion and is uninterrupted. This includes
without limitation, elevators, escalators, moving walks, dumbwaiters,
wheelchair lifts, manlifts, stairway chairlifts and any device within the

scope of ASME A17.1 (Safety Code for Elevators and Escalators) or ASME A90.1
(Safety Standard for Belt Manlifts).

In accordance with N.J.A.C. 5:23-12.3, as owner of a building containing
one or more elevator devices, you are required to complete this r<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>