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Notice and Grounds of Appeal. 

NOTiiCE AND GROUNDS OF APPEAL. 

F 'iled July 6, 1927. 

New Jersey Supreme Court 
ESSEX COUNTY. 

HENRY V. WALKER, 
Pla ,intiff, 

vs . 
• 

MAAS & WALDSTEIN COMPANY, 
Defendant. 

Action 
at Law. 
Notice and 
Grounds 

· of Appeal. 

10 

To Messrs. Pitney, Hardin & Skinner, attorneys 20 of defendant, Prudential Building, Newark, 
New -Jersey. 

SIRS: 

TAKE NOTICE that the plaintiff appeals from 
the judgment entered in this cause to the Court 
of Errors and Appeals in the last resort in all 
causes and for grounds of appeal states the fol-
lowing: 

1. The trial judge erroneously withdrew the 
case from the consideration of the jury. 

2. The trial judge erroneously refused to 
direct a verdict for the plaintiff for the sum of 
$22,000.00 with interest from February 2, 1925. 

3. The trial judge erroneously directed a ver-
dict for the plaintiff for the sum of $2,000.00 
with interest, to the amount of $290.00, total 
$2,290.00. 

30 
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Notice and Grounds of Appeal. 

4. The trial judge erroneously permitted the 
defendant's counsel to ask the witness, William 
P. Allen, the following question: 

''Have there been any differences between 
Dr. ·walker and his directors in the Car bonol 
Products -Company as to his policy in that 

1 O company, other than with relation to this 
establishment of an independent clan 1 '' 

20 
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40 

McCARTER & ENGLISH, 
Attorneys of Plaintiff-Appellant. 

3 
Co1nplaint. 

di~~ 

COMPLAINT. c~ · v--f'_,_.e. 

Filed March , 1925. 

NEW JER:SEY SUPREME COURT. 

ESSEX COUNTY. 

HENRY V. WALKER, 

Plaintiff, 

vs. 
MAAS & WALDSTEIN COMPANY, a 

corporation, 
Defendant. 

Complaint. 

The plaintiff, Henry V. Walker, residing in 
the City of Newark, Essex County, says that: 

1. On December · 2, 1924, the defendant' ~ 
through its Board of Directors elected and em-
ployed the plaintiff as its President and General 
Manager for of -oRe year from.- said 
..date, at an annual salary of $24,000, to be paid 
from the 2nd of December, 1924. / 

2. Plaintiff had been for a long time prior 
thereto, and ever since December 7, 1915, annu-
ally elected and employed by defendant through 
its Board of Directors, as President and General 
Manager of the defendant, and his election and 
employment on December 2, 1924, was a continu-
ation of his previous employment. 

3. Immediately upon his election and employ-
ment on December 2, 1924, plaintiff entered upon 
the continuation and performance of the duties 
which he had previously performed as President 
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and General Manager of the defendant, and 40 
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Complaint. 

fully performed the contract on his part to be 
performed and did perform all the duties of 
President and General Manager of the said de-
fendant. 

4. On February 2, 1925, while plaintiff was 
10 confined to his home by reason of illness and 

was unable to go about, the defendant, acting 
through its Board of Directors, removed him as 

, President of the defendant company, such re-
moval to take effect immediately, and discharged 
him as General Manager. / Plaintiff, neverthe-
less, proceeded to his usual place of business at 
the factory plant of the defendant in Newark 
as soon theTeafter as his health would permit, 
and ever since that time has tendered himself 
ready and willing to, and has endeavored to per-

20 form his duties as President and General Man-
ager, but has been prevented from so doing by 
the defendant. 

5. Plaintiff's removal from the office of Presi-
dent of the defendant and his discharge as Gen-
eral Manager, was unjustifiable and without 
cause. 

6. Defendant has paid plaintiff on account of 
his fl,nnual salary the sum of $2,000. The sum 

30 of $22,000 for the balance of the year from De-
cember 2, 1924, is still due and owing the plain-
tiff. 

40 

Plaintiff demands as damages in the sum of 
$22,000 besides lawful interest and costs of suit. 

McCARTER & ENGLISH, 
Attorneys for Plaintiff. 
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Order Amending Complaint. 

ORDER AMENDING COMPLAINT. 

Filed June 24, 1927. 

NEW JERSEY SUPREME COURT. 

ESSEX COUNTY. 

HENRY V. WALKER, 

Pla.intiff, 

vs. 

MAAS & WALDSTEIN COMPANY, a 

corporation, 
Def enda.nt. 

.Action 
at Law. 

Order. 

The plaintiff having made application at the 
trial to amend his complaint, and no one object-
ing; 

It is 0RnERED on this 13th day of June, 1927, 
that the first paragraph of the complaint be 
amended as follows: 

In the third and fourth lines of said para-
graph, strike out the words '' period of one year 
from said date,'' and insert in lieu thereof the 
words '' ensuing year''; and in the fourth and 
fifth lines of said paragraph, strike out the 
words '' to he paid from the second day of De-
cember, 1924," so that said paragraph 1 of the 
complaint shall read as follows : 

"1. On December 2nd, 1924, the defend-
ant through its Board of Directors elected 
and employed the plaintiff as its President 
and General Manager for the ensuing year 
~t an annual salary of $24,000." 

WORRALL F. MOUNTAIN, 
Circuit Court Judge. 
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Answer . . 

ANSWER. 

Filed March 21, 1925. 

NEW JERSEY SUPREME COURT. 

EssEX CouNTY. 

HENRY V w ALKER, 
Pla -intiff, 

vs. 

MAAS & WALDSTEIN COMPANY, a 
corporation, 

Def enda ,nt. 

Action 
at Law. 

Answer. 

The defendant, Maas & W aldstein, a corpora-
tion organized and existing under the laws of 
New J erse--y, answering the complaint in the 
above-entitled action says that: 

1. It admits that on December .2, 1924, the 
plaintiff was elected as President of the defend-
ant company for one year and that his salary 
as such President was fixed at $24,000 for the 
year. Defendant denies the remaining allega-

30 tions in paragraph 1 of the complaint contained. 

2. It admits that on December 7, 1915, the 
plaintiff was, and annually until December 2, 
1924, had been, elected by the defendant as Presi-
dent of the defendant company. Defendant de-
nies the remaining allegations in paragraph 2 
of the complaint contained. 

3. It admits that upon his election on Decem-
ber 2, 1924, the plaintiff entered upon the per-

40 formance of his duties as President of the de-

7 
An.swer. 

fendant company. Defendant denies the remain-
ing allegations in paragraph 3 contained. 

4. It has no knowledge of the allegations con-
tained in paragraph 4 of the complaint regarding 
the alleged illness o_f the plaintiff and his alleged 
inability to go about and leaves the plaintiff to 10 
make such proof thereof as he may be advised. • 
Defendant admits that on February 2 1925 it re-

' ' moved the plaintiff as President of the defendant 
company, and that such removal was made to 
take effect immediately. Defendant denies the 
remaining allegations of paragraph 4 of the com-
plaint contained TL1 \. CJ-..A.A.. " • ' 4 ( 

1 

f', U 
5. It- denies - paragraph 

1
5 of- the complaint, 

~8.¥S that the plaintiff was subject to re-
moval and was duly removed from his office as 
President of the defendant, by action of its 
Board of Directors duly taken under and by 
virtue of it .s by-laws. 

6. It denies paragraph 6 of the complaint 
and says that it paid to the plaintiff the sum of 
$2,000 for the month of December, 1924, and the 
sum of $2,000 for the month of January, 1925. 

FIRST SEPARATE D~FENSE. 

As a first separate defense to the complaint, 
the defendant says that on February 2, 1925, by 
action of its Board of Directors, the defendant 
lawfully removed the plaintiff from his office as 
President of the defendant for good and just 
cause. 

PITNEY, HARDIN & SI(INNER, 
Attorneys of the Defendant. 

30 
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Rule for Judgment. 

RULE FOR JUDGMENT. 

Filed June 23, 1927. 

NEW JERSEY SUPREME COURT. 

10 HENRY V. WALKER, 
Plaintiff, 

vs. 
MAAS & W ALDSTEIN .COMPANY, a 

corporation, 
Defendant. 

Action 
a.t Law. 
On Postea. 

IT Is ORDERED that judgment be and hereby is 
entered in favor of plaintiff and against the 

20 defendant for the sum of two thousand two hun-
dred and ninety dollars, besides costs to be 

30 

40 

taxed nisi. 
Entered June 23, 1927. 

On motion of 
McCARTER & ENGLISH, 

Attorneys. 

Damages ......... $2,290.00 
Costs ........... . 

$ 

9 

Opening. 

NEW JER iSEY SUPREME COURT. 

ESSEX CIRCUIT. 

June 13, 1927. 

HENRY V. "WALKER, 

Plaintiff, 

vs. 
MAAS & WALDSTEIN COMPANY, a 

corporation, 
Defendant. 

Action 
at Law. 

. Before Hon. Worrall F. Mountain, J., and a 
Jury. 

For the plaintiff appear McCarter & English 
(by Conover English). 
:i 1!or the defendant appear Pitney, Hardin & 
~k1nner (by Alfred S. Skinner). 

( A jury is called and sworn.) 

By the Court. 

I understand it is agreed between counsel that 
a copy of the complaint handed to me together 
with a copy of the answer handed t~ me are 
true copies of the originals on file in the 'office 
of the Supreme Court clerk in Trenton, and that 
you both agree to go to trial with these true 
copies without any objection. 

Mr. English: Yes, your H.-ior. 
Mr. Skinner: Yes, your H~nor. 

10 

30 

The Court: This is not a transcript, and if 
I had not set this case down for a day with 
preference I would not try it, but if you will 40 
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Sanford Ferris, direct. 

agree that this is equivalent to a transcript, on 
that it will not be raised on an appeal, I will go 
ahead and try the case. 

Mr. Skinner: I have Mr. English's assurance 
that that is a correct copy, and that is enough 
for me, and th .erefore I consent. 

. Mr. English: I consent, your Honor. 

Mr. English opens for the plaintiff. 
Mr. Skinner opens for the defendant. 

SANFORD FERRIS, sworn in behalf of the 
plaintiff. 

Direct examination by Mr. English. 

Q Are you a practicing physician in the City 
of Newark? A I am.· 

Q And have been how long? A Since 1901. 
Q Do you know Dr. Walker, the plaintiff 

here? A I do. 
Q Is he a patient of yours? A He is. 
Q Was he under your professional care in 

January, 1925? A He was. 
Q Was he at a hospital? A Yes, sir. 
Q What hospital? A St. Mary's. 
Q For an operation? A Yes, sir. 
Q When did he leave the hospital and return 

to his home? A January 27th. 
Q You have refreshed your memory from 

your record book? A From my records. 
· Q January 27, 1925, he got back home? A 

Yes, sir. · 
Q When next did you see him at his house? 

A February 1st. 
Q Yes, when next? A February 3rd. 
Q When next? A February 6th. 

11 · 

Sanford Ferris, cross. 

Q When was he first able to go out of his 
house and return to his office? A After the 
6th I told him that he may go downstairs and 
go out around on the porch. 

Q On the 6th? A Yes, sir. 
Q After you let up on him was he able to 

go downstairs and go out on the porch? A Yes, 
then he felt able to go to the office. 

Q Up to that time had you let him go down-
stairs? A No. 

Q On February 2nd, was he physically able 
to go to New York and attend a meeting? A 
I did not want him to. 

Q I me.an it was against your judgment or 
advice? A Yes. 

Cross examination by Mr. Skinner.· 

Did he consult you about it? A No~ I 
said I wouldn't want him to. He did not consult 
me about it. 

Q ~e did not tell you he had any notioe of 
a meeting? A No. · 

Q . He did ~ot ask your judgment as to 
whether it was right for him to go? A No. 

Q He had been operated upon for the removal 
of piles? A No ; he had a large rectal vein. 

Q . Did it. affect his comfort in walking? A 
o, it was high up. The reason I did not want 

h~m to walk was I did not want that bowel to be 
disturbed. It was rather a large vein in .the mem-
brane of the bowel and I did not want anything 
to happen to it. 

Q Do you remember when he was operated 
upon? A He was operated on on the 9th but 
we had him under an anesthetic on the 6th. ' 

Q The 9th of what? A The 9th of January. 

10 
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Henry V. Walker, direct. 

Q Before that he was under an anesthetic on 
the 6th? A Yes, sir. 

Q Just for observation? A Yes, sir, to de-
termine the nature of it. 

Q That is for observation? A Yes, sir. 

Re-direct exarnination by Mr. English. 

Q Was that rather a serious operation? A 
Oh, yes. 

Q He was a pretty sick man, wasn't he 1 A 
Oh, yes. It is serious to the extent that you 
are getting down to the cutting of the bowels. 

Q So, it was important that he stay quiet 
for some days? A I wanted him to for the 
result of the operation. 

HENRY V. WALKER, plaintiff, sworn in his 
own behalf. 

Direct exam.ination by Mr. English. 

Q You are the plaintiff in this case; did you 
bring this suit? A I am. 

30 Q Where is your home? A 191 Ballantine 
Parkway, Newark, New Jersey. 

Q You have been a resident of Newark for a 
number of years? A Since 1910. 

Q Prior to February, 1925, had you had any 
connection with the defendant, Maas & Wald-
stein Company? A Yes, sir, I had been presi-
dent of that company. 

Q For how long prior to February, 1925, had 
you been president? A From December, 1915; 

40 
ten years. 

13 
1-Ienry V. Walker, direct. 

Q. Did you have any other ·office or position 
in that company beside that of president? A I 
was a director. 

Q Had you ever been any other officer beside 
president? A Previous to being president I 
was secretary of the company. 

Q For how many years were you a director? 
A Sixteen years. 

Q From 1910? A 1910, fifteen years. 
Q In addition to being a director and in 

1925 president, were you employed by the com-
pany in any other capacity? Did you exercise 
any other function? 

Mr. Skinner: I object as leading. 
The Court: I will admit it. 

A I was in charge of the factory and I was 
general manager of the corporation. 

Q I have here a minute book produced by 
defendant's counsel which I may use? 

Mr. Skinner: Yes. 
Mr. English: I would like, your Honor, 

to off er in evidence the minute book of the 
company produced by defendant's counsel 
and I will call attention in the record to the 
resolutions in it which are pertinent. 

Mr. Skinner : No objection. 
(Minute book is marked Exhibit P. 1.) 

. Q Referring to Exhibit P. 1, I call your atten -
tion specifically to pages 7 4 and 75, which are 
the minutes of the annual meeting of the stock-
holder~ held on January 18, 1910. I show you 
that minute and I ask you if from it it appears 

10 
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Henry V. Walker, direct. 

you were elected a director of the company on 
that day? A Yes, sir, I was. 

Q Was that your first election as a director f 
A It was. . 

Q Were you subsequently elected a director 
every year thereafter? A I was. 

Q. Until when? A December 2, 1924. , 
Q I show you the minutes of the stockholders 

meeting held on December 2, 1924, on pages. 22_5 
and 226 of the minute book, and I ask you if it 
appears there that you were elected a director 
at that meeting f 

Mr. Skinner: I object. These minutes 
speak for themselves. 

20 A It appears on the minutes as follo:'7s: ''The· 
meeting then proceeded to the election of di -
rectors for the ensuing year. Dr. Henry V. 
Walker, Milton A. Maas and Frederick Magnus 
were nominated as directors of the company for 
the ensuing year. The balloting having taken 
place, the reports show that each nominee had 
received the required number of votes and were 
there declared unanimously elected. There be-
ing no other business before the meeting the 

30 same was on motion adjourned. Harry N. Sel-
vage, Secretary.'' 

Q you have . been elected a director suc~es-
si vely from 1910 to and including that meeting 
in 1924? A Yes, sir. 

Q you said at one time you had be~n elected 
secretary of the company? · A Yes, sir .. 

Q I show you the minutes of the ~eeting of 
January 18, 1910, on page 76. Does it appear 
there that you were elected secretary of the 

4·0 company? A The minutes read in part as fol-

15 
II enry V. Walker, direct. 

lows : '' The meeting then proceeded to the elec-
tion of officers for the ensuing year and the 
following nominations were made: Martin Wald-
stein was nominated as president, Milton Maas, 
vice president, Frederick Magnus as treasurer 
and Henry V. Walker as secretary. A ballot 
having been taken and each of the nominees re-
ceived four · votes were thereupon unanimously 
elected. There being no further business before 
the meeting the same, on motion, adjourned.'' 

Q You were successively elected secretary 
until when? A Until December 7, 1915. 

Q I show you the minutes found on page 157 
of the minute book, which is the meeting of the 
directors held on · December 7, 1915, and I ask 
you if it appears from that minute that you 
were elected president and who the other of-
ficers then elected were? A The minute reads 
in part as follows: '' The meeting then pro-
ceeded to the election of officers for the ensuing 
year, and the following nominations were made: 
Dr. Henry V. Walker was nominated as presi-
dent, Frederick S. Magnus, treasurer, Milton A. 
Maas as vice president and secretary. A ballot 
having been taken said nominees were duly 
elected and so declared. There being no other 
business before the meeting the same on motion 
adjourned.'' 

Q Were you successively elected president 
up to and including the meeting of December, 
1924? A I was. 

Q At the time of your election as president in 
1924 what was the salary which you were paid? 
A $24,000 per year. 

Q I call your attention to the minute book, 
page 217, which is a minute of the special meet-
11:ig of the Board of Directors held on July 6, 

10 
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Henry V. Walker, direct. 

1922, and I ask you to state what the salaries 
of the officers were provided for as stated in 
that minute? A The minute reads as follows: 
''Upon motion of 1\1:r. Frederick S. Magnus, 
unanimously carried, the by-laws were amended 
as follows: The president of the company shall 

10 receive an annual salary of $24,000.00." 
Q Give the rest of it. A "The vice presi-

dent shall receive an annual salary of $24,000. 
The treasurer of the company shall recetve an 
annual salary of $24,000. The vice-president shall 
perform the duties of secretary without further 
compensation. The additional $12,000 for the 
year 1922 to be payable on or before December 
15th, 1922, and thereafter payable monthly in 
advance. There being no further business the 

2 o meeting on motion adjourned.'' 
Q Did you and did your other associates in 

the company mentioned in the· minutes receive 
an additional $12,000 that year? A We did. 

Q Thereafter, did you receive a salary at the 
rate of $24,000 a year, payable in advance at 
the rate of $2,000 a month? A We did. 

Q I call your attention to the minutes of the 
meeting of the directors held on December 2, 
1924, found on page 227 of the minutes, and I 

30 ask you if that shows that you were elected 
president and if that was the last meeting that 
you were elected ·president preceding your re-
moval? A It does so show. I have already 
read this extract. · 

Q I do not think you have read that. Read 
it again. A This is a meeting of the directors 
held on the 2nd day of December, 1924. '' The 
meeting then proceeded to the election of the 
officers for the ensuing year and the following 

40 
nominations were made: Dr. Henry V. Walker 

17 
Henry V. Walker, direct. 

was nominated as president. Frederick S. Mag-
nus as treasurer, Milton A. Maas as vice presi-
dent and secretary. A ballot having been taken 
said , nominees were duly elected and was so de-

. clared. There being no other business before 
the meeting, the same on motion adjourned. 
Signed (Milton A. Maas, secretary.)" 

Q Did you receive your salary for the year, 
any part of your salary for the year 1925 in 
advance? A · Yes, sir, I received my salary for 
the month of January. 

Q How early in the month was that paid? 
A The 2nd day of the month. 

Q The first day being a holiday1 A Yes, 
sir. 

Qi Was that pursuant to a previous resolu-
tion you read, an amendment to the by-laws from 
the pra ctice of the company? A Yes, sir. 

. Q Following your election in December, 1924-, 
did you perform the duties you had previously 
performed as president and manager of the com-
pany 1 A I did. 

Q Generally, what . were those duties? A 
Primaril? th~ management of the factory and 
secondarily all other matters connected with the 
business of the corporation. · 

Q The factory was located here in Newark 1 
A Yes, sir. 

Q· Did the company have a New York office? 
A It did. , 

q, Your chief headquarters were at the fac-
tory in Newark? A They were. 

Q Did you ever have occasion to go to the 
New York office? A I did, frequently. 

Q Approximately how often 1 A It varied 
sometimes several times a week; sometimes one~ 
a week. I should say on an averao-e of every 

1 
E:, • 

·weer or ten days. 
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Henry V. Walker, direct. 

Q vVhen you were at the New York office what 
was the character of the business which you 
would transact there with your associates in the 
company~ A General matters of company 
policy. In recent years particularly questions of 
sales policies. 

Q Who had charge, general charge of the 
manuf aeturing end of the company 1 A I did. 

Q In addition to being president of the com-
pany 1 A In a business sense. 

Q Are you professionally trained in any line 'f 
A I am, I am a chemist, graduate of Columbia 
University. 

Q1 You have practiced professional chemistry 
a good many years 1 A Yes, sir. 

Q1 Besides taking charge of the manufactur-
ing end at the factory, who was the manager of 
the whole factory plant 1 A The superintendent 
was a man named Otto P. Seher. 

Q! vVho was his superior 1 A I was. 
QI When it came to questions of general policy 

of the company in addition to those connected 
with the operation of the plant, who was con-
sulted in that respect1 A Mr. Magnus and Mr. 
Maas ; also Mr. Flannagan, the sales manager. 

Q! Subject to the direction of the Board of 
Directors, who was the responsible officer in the 
general policy of the management of the com-
pany 1 A Well, there was a subdivision of 
duties. My primary duties were connected with 
the manufacturing, but I also discussed in con-
junction with rny associates and decided other 
questions. 

40 

Q· YOU spoke of the question of sales 1 A 
Yes, Mr. Magnus was the financial man of thP-
company. He was the treasurer and attended to 
the office management of the New York office. 

19 
Henry V. lValker, direct. 

Q· What did Mr. Maas do 1 A He did not 
have any specific business; he was the secretary 
of the company. 

Q Now, I show you letter, or a ' notice, 
rather, dated January 29, 1925, signed, "J\filton 
A. Maas, secretary and treasurer,'' written on 
the letterhead of Maas & Waldstein Company. 
Did you receive that 1 A I did. · 

Q When did you receive it 1 A January 30, 
1925. 

Q1 The day after it is dated 1 A Yes, sir. 

Mr. English: I offer this letter in evi-
dence. 

Mr. Skinner: No objection. 
(Letter is marked Exhibit P. 2.) 
(Exhibit P. 2 read to jury.) 
Mr. English: This is the New York cor-

poration. There were notices sent out, one 
for the New York corporation and one for 
the New Jersey corporation with the identi-
cal language, except they used New York in 
one and New Jersey in the other. 

Q1 What was your physical condition on the 
date of receipt of that notice 1 A I had re-
t~rned from St. M~ry's I-Iospital two days pre-
vious, having been at the hospital most of the 
month of J a:q_uary. 

Q Had you undergone an operation on J anu-
ary 7th as Dr. Ferris testified 1 A I did. 

Q: Were you physically able on January 30th 
to go out 1 A No, I was not. 

Q '\:\71ien did the doctor permit you to go out 
of the house first 1 A The 6th day of February 
1925. ' 
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II enry V. Walker, direct. 

Q Prior to that, had you been out of the 
house at alH A No. 

Q· What was the condition of the weather 
then, do you remember1 A Extremely in-
clement; a great deal of snow and ice. 

Q Did you have any information other than 
that stated in this notice as to what the meeting 
was called for 1 A I had no other notice. 

Q Did anybody call you on the telephone and 
tell you what the meeting was for, or give you 
any information at alH A No. 

Q When next did you hear the results of that 
meeting 1 A On the 3rd day of February, 1925. 

Q Did you receive a communication through 
the mail purporting to be a copy of the resolu- . 
tion of the directors held or adopted on February 
2, 19251 A I did receive it. 

Q, Is that the paper which I show you (indj-
cating)? A This is it .. 

Mr. English: I offer that paper in evi-
dence as a paper received by Dr. vValker. 

Mr. Skinner: No objection. 
(Same is marked Exhibit P. 3.) 

Q· I now refer to the minute book, Exhibit P. 
1 and I call ·your attention to the minutes of a 
special meeting held by the directors February 
2, 19125, found on page 231 of the book and I asic 
you to look at the minutes, and also look at 
Exhibit P. 3 and tell me whether the notiee you 
received sets up the full minutes of the meeting 
or only part 1 A The notice I received sets up 
only part of the minutes of February 2, 1925. 

Q Read the minutes of that meeting to the 
jury. First, let me ask you to read what it says 
on the notice, and then to continue on after that 

21 

Henry V. Walker, direct. 

from the book. A I read from the notice, '' A 
special meeting of the Board of Directors of 
Maas & "lv aldstein Company of New Jersey, was 
held at the office of the company, No. 45 John 
street, Borough of Manhattan, City of New York, 
New York, on the 2nd day of February, 1925, at 
three o'clock in the afternoon. There were pres-
ent Frederick S. Magnus, Milton A. Maas; being 
a majority of the directors. The meeting was 
postponed until 3 :30 P. M., to await the arrival 
of Dr. Henry V. Walker, but he not having ar-
rived at that time the meeting was proceeded 
with. Proof of due mailing on January 29th, of 
notice of the meeting was presented. The 
meeting organized by electing Mr. Frederick 
S. Magnus as chairman, Mr. Milton A. Maas, 
secretary of the company acted as se_cretary of 
the meeting. The reading of the minutes of 
the previous meeting was, on motion, duly 
made and seconded, dispensed with. On motion 
duly made, seconded and unanimously carried, 
the following resolutions were adopted. Re-

. solved: that in view of Dr. Henry V. Walker 
having connected himself actively with the Butyl 
Corporation without consulting his co-directors 
of this company, he is and hereby is removed 
as president of this company, such removal to 
take effect immediately. Further Resolved: That . 
the secretary of this eompany be and hereby is 
authorized to notify Dr. Walker of his removal 
as s1:1ch president.'' 

Q You have read all that from the notice 1 
A Yes, sir. 

Q Go on and read the minutes. A Yes. 
The · minutes continue and follow. '' It is fur-
ther resolved that the secretary of this com-
pany be and he is hereby authorized to notify 

10 

20 

30 

40 



22 
Henry V. Walker, direct. 

the ':'arious hanks in which this company main-
tains accounts, of the removal of Dr. Henry V. 
Walker as such president. 

Further Resolved that special Account ''A'' 
maintained by this company in the National 
Newark and Essex Banking Co., by henceforth 

1 O subject to checks signed by William Reuschle, 
or by any officer of this company. 

Mr. Milton A. Maas thereupon tendered his 
resignation as vice-president and upon motion 
duly made, seconded and carried, which was 
accepted, the meeting then proceeded to the 
election of a president and vice-president to hold 
office until the next annual meeting, and the 
following nominations were made: Mr. Milton 
A. Maas as president and Mr. Frederick S. 

20 Magnus as vice-president. A ballot having been 
taken the said nominees were unanimously 
elected and were so declared. 

Upon motion duly made, seconded and unani-
mously carried, the following resolution was 
adopted: Resolved, that the treasurer of this 
corporation is hereby authorized and · directed 
on behalf of this corporation to deliver in 
negotiable form, 1012 shares of preferred stock 

30 of the Commercial Solvents Corporation to 
Tucker, Anthony & Co., against payment of 

' $102,054.57, carrying out agreement of Decem-
ber 17, 1924." 

'' There being no further business · before the 
meeting, the same, upon motion, adjourned ·. 

Milton A. Maas, Secretary.'' 

Q I now call your attention to a meeting of 
the directors found on page 238 of the minute 
book, held on December 8, 1925, and particularly 

40 that part found on page 239, relating to the 
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salaries of the then officers and · I ask you to 
read that. 

Mr. Skinner: I object to the introduction 
of the minutes as of December 8, 1925, as 
being subsequent to this discharge, sub-
sequent to the da.te as to when this issue 
was raised and could have nothing to do 
with this plaintiff's right to a salary. What 
the company did after that, in fixing the 
right-

Mr. English: The minute book is all in 
evidence and this I think is substantially 
in answer to some of Judge Skinner's claims 
in his opening about the motives of the 
directors of Maas & W aldstein Company in 
discharging Dr. Walker. 

(Argument.) 
The Court: Sustain the objection. I 

think at this time you had better . just keep 
to the issue. 

Mr. English: The patt I refer to is page 
239 in the minute book. I will reserve that 
right. 

Q Now, doctor, having received the notice 
which you read from Exhibit P. 3, what did 
you do then 1 A I communicated with your-
self. 

Q As counsel for you 1 A Yes, sir. 
Q How soon after you gut that notice did 

you communicate with counsel 1 A Immedia-
tely. 

Q Up to the time you received Exhibit P. 3, 
the notice, did you have any inkling or idea 
that your fellow directors were planning to 
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remove you from your company? .l\.. No, I 
had no information whatever. 

Q Where did counsel confer with you, at 
their own office, or where? A At my home. 

Q Why was that? A I was unable to 
leave. 

10 Q Counsel came to your house? A Yes, 
SU. 

Q Following that or at that conference did 
you instruct counsel to write a letter on your 
behalf? A I did. 

Mr. English: I ask for the original of 
the letter from McCarter & English to 
Milton A. Maas, dated February 8, 1925. 

Mr. Skinner: No objection to the copy. 
20 

Q You are familiar with the letter which 
this is a copy of ( in die a ting) ? A Yes, sir. 

Mr. English : I off er in evidence the let-
ter from McCarter & English to Milton A. 
Maas, dated February 8, 1925, the copy. 

(Same is marked Exhibit P. 4.) 

Q Following that letter this suit was brought 
30 by summons dated February 28, 1925? A Yes, 

SU. 

40 

Q You also, I think, took proceedings by an 
application for a writ of quo warranto on a rule 
to show cause allowed by the Chief Justice? 
A I did. 

Q That rule was allowed March 7, 1925? 

Mr. English: We will agree, Judge 
Skinner. 

Mr. Skinner: Yes, that IS the rule to 
show cause. 
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Mr. English: Yes, dp,ted and allowed 
March 7, 1925, and it was subsequently dis-
charged after it was argued before the 
Supreme Court. May 3, 1926, rule entered 
discharging rule to show cause, denying 
the application for the writ. 

Q Now, I will refer to the minute book to 
certain of the by-laws found on page 19, par-
ticularly article 4, sections 1, 2, 3 and 4. 

Mr. English : Shall I read them or ask 
the witness to? 

The Court : You read them. 
Mr. English: '' Article 4, Section 1. 
Executive Officers: The executive officers 

shall be a president, a vice-president, a 
treasurer and a secretary, all of whom shall 
be elected annually by the Board of Direc-
tors. The president, vice-president and 
treasurer shall be chosen from among the 
directors ; the secretary need not be a direc-
tor. The powers and duties of the treasurer 
and secretary may be exercised and per-
formed by the said person. 

Section 2. Subordinate Officers. The 
Board may appoint such other officers as j t 
shall deem necessary, but who shall have 
such authority and shall perform such duties 
as from time to time may be prescribed by 
the Board. 

Section 3. Tenure of Officers. All officers 
and agents shall be subject to removal at 
any time by the affirmative vote of a majority 
of the whole Board of Directors. 
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shall preside at all meetings of the stock- 40 
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holders and by virtue of his office he shall 
be a member of the Executive Committee. 
Subject to the Board of Directors and the 
Executive Committee he shall have general 
charge of the business of the company. He 
shall sign all certificates of stock and shall 
do and perform such other duties as shall 
from time to time be assigned to him by 
the Board of Directors.'' 

Q Following your receipt of this notice Ex-
hibit P. 3 and your consultation with counsel at 
your house, when were you first able to go 
abroad? A On the 6th of February, 1925. 

Q Then, where did you go? A I went out 
and walked around the house. 

Q I mean as relating to this business affair? 
A I went down to the office of the company jn 
Newark. 

Q How long · were you able to stay? .A. 
About fifteen minutes. 

Q · At that time when you went you had re-
ceived this notice of removal? A I had. 

Q Did you continue to tender yourself ready 
to perform your duties as manager and president 
of the company? A Yes, sir; I did. The fol-

3.o lowing week I went down on Monday and con-
tinued to go there every day. 

Q For about how long? A Until late Aug-
ust, 1925. 

Q At the present time are you in business? 
A I am. 

Q What is your present connection? A 
President of the Henry V. Walker Company. 

Q Have you ever received the balance of 
salary which was voted to you on December 2, 

40 19241 A No, I have not. 
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Q Other than the $2,000 you spoke of? A 
That is all I received. 

Q Which leaves a balance of salary due that 
year of $22,000? . A Yes, sir. 

Cross exam ,ination by Mr. Skinner. 

Q You claim to be entitled to $22,000? A 
Yes, sir. 

Q That is for the balance of the year 1925? 
A Yes, sir. 

Q Crediting the company with about a 
month's salary? A Yes, sir. 

Q Do you rest that claim upon the fact that 
you went down there and continued at the fac-
tory, or do you rest it upon the fact that your 
salary was fixed for the year and you think you 
are entitled to it for the whole year? 

Mr. English: I object. I think that asks 
the doctor to give an answer on a question 
of law, which I think maybe your Honor 
will have to decide on a motion. 

The Court: I think it does. 

Q Your counsel asks you if you tendered 
yourself ready to go on and continue your 
office and I noticed that your reply was not that 
you did tender yourself, but that you went down 
there. Did you at any time make any tender to 
the officers of the company or your co-directors 
of a willingness to go on? A I presented 
myself at the office of the factory every day, as 
was my custom for many years. 

Q I am making that distinction of just going 
down to the factory or office and tendering your-
self as ready to perform. You knew at the 
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time that your co-directors were over in New 
~ork and at the New York office of the company, 
didn't you 1 A Yes. 

Q You knew that that was the place where 
Y?U went to confer and had meetings with them, 

10 did you not1 A Yes. 
Q The factory office you speak of was the 

office you occupied because you were in charge 
of the production, were you not 1 A Whatever 
the r~ason was it was the office I principally 
occupied. · 

Q. :Vhen you went down to that office after 
receiving !he notice of removal, if you tendered 
your readiness to any body it was to yourself, 
there was no one else to tender it to 1 A There 

2 0 
w_as no one there. To myself; I was still a 
~uector of this corporation during this whole 
fame. 

Q. Then, you do not mean that you made a 
formal tender 1 A I had treated the attempts 
of removal as a nullity. We had contested the 
rem?val and my conduct was to treat it as a 
nullity. 

Q T~at was your own attitude1 A Attitude 
and action. 

30 Q Action expressive of your action towards 
the attempt of removal 1 A Yes. 

Q You received the notice of removal on 
what day1 A February 3, 1925. 

Q On that day it seems your counsel ad-
dressed a protest to Mr. Maas, secretary of the 
company1 A Yes, sir. 

Q You conferred with him, did you 1 A I 
did. 

Q Where1 A At my home. 
Q ot by telephone 1 A No, he came to my 

4 O home in person. 

29 

H eriry V. Walker, cross. 

Q Then you instructed him to take steps to 
protect your rights, did you 1 ·A Yes. 

Q Did you, after you received the notice of 
your removal, communicate with Mr. Magnus or 
Mr. Maas 1 A Through my counsel. 

Q Not otherwise 1 A Not otherwise. 
Q Through your counsel means with this 

notice of protest 1 A Yes. 
Q· Did you make any attempt to find out why 

they had done it 1 A . The notice stated the 
reason. 

Q Didn't you know anything at all about 
why they did it except what was in the notice, 
A No. 

Q You say your relations with them were 
friendly1 

Mr. English: I object. He did not say 
that. 

The Court: Sustain the objection. I do 
not remember that he did. 

Q At any rate, you made no inquiry except 
this notice to your company, A That is all. 

Q When you got the notice of this special 
meeting, did you make any inquiry by telephone 
or otherwise as to what it was about, A No. 

Q Why not, A I had just returned from 
the hospital. 

Q You had returned from the hospital some 
time before, hadn't you, A Two days before. 

Q Don't you remember Mr. Otto Seher calling 
at your house, A Yes, I remember him calling 
at my house. 

Q Do you remember what day it was, A 
I-Ie called frequently; he called at the hospital 
and at the house. 
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Q What day did you say you received the 
notice of the meeting? A January 30, 1925. 

Q Didn't you have a call from Mr. Seher on 
January 28th? A A personal call, you mean? 

Q Yes. A He visited me at my house fre-
quently, nearly every day. 

IO Q · Don't you remember that particular call? 
A On January 30th? 

Q The 28th? A No, I do not. He may have 
called that day; he called nearly every day. 

Q Did you not tell him on that day that you 
thought you would be back the next day at his 
office for a few hours? A I do not remember 
having seen him on that day, necessarily cannot 
say what I told him on that day. 

Q Necessarily, do you say you did not tell 
2 0 him? A I did not tell him I expected to be 

back. 

30 

.40 

Q At no time? A Not when I would be 
back. I stated, of course, as soon as I see fit I 
would go down to the office. 

Q Without any quibbling as to whether it was 
January 28th, 29th or some other day, you at 
no time in the month of January, or prior to 
the meeting in February at which you were re-
moved, told Mr. Seher that you expected to be 
back? A I may have stated my expectations, 
but I did not stipulate to him when I would 
return. 
. Q I did not ask you that. I only asked you 
if you did not tell him as one man to another 
friend, that you expected to be back the next 
day? A I do not remember having done that. 

Q You say you may have? A I now say I 
do not remember. I made no stipulation with 
Mr. Seher and no one else when I would be 
back. 
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Q Didn't you tell him of your expected mo-
tives that you were going to be back? A It is 
highly improbable I made any such statement. 
My doctor had refused to let me go downstairs. 

Q It is highly improbable that Mr. Seher 
would lie about it. 

Mr. English: I object. 
The Court: Sustain the objection. That 

is an improper method. The method is to 
have Mr. Seher take the witness stand and 
contradict this gentleman later in the case. 

Q You spoke of a subdivision of duties. Mr. 
Magnus was financial manager? A Yes, sir. 

Q You were the production manager, weren't 

10 

you? A Among other things. '.2 o 
Q Well, in the subdivision of duties what 

was your duty? A Primarily I was in charge 
of the factory. Any question that was of im-
portance I had a voice in the decision, whether 
it related to the factory or general business. 

Q Just another question about this time, the 
latter part of January. Weren't you feeling 
pretty well in the latter part of January, 1925? 
A ri1hat is a relative time. For a man who has 
been through an operation I was feeling pretty . 30 
well. 

Q Weren't you yourself expecting to go back 1 
A As soon as I was released by my doctor I 
was expecting to go back. 

Q Except for such release you felt personally 
able to attend at the meeting? A I did not 
pass on that. I was under orders from my 
physician. 

Q I am asking you how you felt. Except for 
waiting for an order from the physician you 

4 0 
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personally felt able to attend, didn't you 1 A No, 
I did not. 

Q Weren't you in pretty good physical con-
dition 1 A I am not a judge of my physical 
condition. 

10 Q I · call attention to your testimony at a 
former hearing, page 24, to this, ''Question: 
Haven't you any recollection as to whether you 
were expecting to be back on that date ( referring 
to the next day, the 29th) 1 Answered: I was 
awaiting instructions from my physician. As 
soon as he released me I expected to be back. 
Question: Except for such release you person-
ally felt able to attend 1 Answer: I was in 
pretty good physical condition'' 1 A Which 
was my answer. That means, for a man who has 

20 been through an operation and has just returned 
from the hospital. 

Q By the way, the typewritten paper whic]:i 
was sent you, following the meeting; which was 
spoken of by counsel as part of the minutes, 
did you complain because only part of the 
minutes were sent you 1 A Yes. I was a 
director of the corporation and entitled to know · 
what transpired at that meeting. 

30 Q It is not as a president who was removed 
you make the complaint 1 A I do not know that 
I made any complaint. You asked me if I ob-
jected and I said I think I should have received 
a full copy of the proceedings. 

40 

Q Did you ask for it1 A No. 
Q Why q.idn 't you, if you thought you should 

have it, why do you make a point of it now1 
A I do not make it, you make it. 

Q You make no point then of that fact 1 
A No. 
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Q The letter that came with that typewritten 
copy stated, or it did not say that it was a full 
copy 1 A I do not remember what it stated. 

Q Reading from the record in the other pro-
ceeding, page 13, "To Dr. Walker: Dear Sir: 
In accordance with direction of the Board of 
Directors of the Maas & W aldstein Company of 
New York, and also of Newark, New Jersey: 

I herewith enclose copies of resolutions adopted 
by the Board of Directors of said companies at 
special meeting held today, pursuant to due 
notice. 

Very truly yours, 
( Milton A. Maas)." 

Q You read the resolutions and the copies 
of that that came to you, didn't you 1 A Yes. 

Q. The letter I read from this record is as 
you received it, isn't it 1 A Yes. 

Q You had employment, did you not, in 1925; 
I mean after this February meeting 1 A Yes. 

Q Where1 A In the month of December I 
became the president of Minor-Edgar Company. 

Q Was that your first employment 1 A It 
was. 

Q You received a salary there 1 A Yes. 
Q Where had you been in the meantime f 

A I had been attending at the office of Maas & 
W aldstein Company. 

Q That is all you have done 1 A That is 
all. 

Q You have made no effort or attempt to get 
with the Minor-Edgar Qompany1 A No, I made 
no effort at any time; I was approached by 
Minor-Edgar Company. 

Q That was when 1 A In 1925. 
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Q, You rejected it, did you? 
wasn't put in a concrete form to 
or reject; it was an approach. 

A No, it 
either accept 

Q At any rate your selection finally as presi-
dent of the Minor-Edgar Company was not the 
result of your efforts? A It was not the result 
of my efforts, no. 

Q As a matter of fact, wasn't it October you 
were made president of the Minor-Edgar Com-
pany? A I said September. 

Q If you said December you wish to correct 
that? A Yes. 

Q What did you receive then? A A salary 
at the rate of $12,000 per annum. 

Q Did you get stock, too? 

Mr. English : I object. 

Q Did you not receive in addition to cash 
salary, stock of the company? 

Mr. English: I object as immaterial. 
The Court: Sustain the objection. 

Q Was $12,000 a year all you received for 
your services as president of the Minor-Edgar 

30 Company? A That is all. 
Q Did you not receive stock, without paying 

full value for it t 

Mr. English: I object. 
The Court : As part of the salary? 
Mr. Skinner : I do not know whether I 

can get him to admit it was part- of the 
salary. 

Mr. English: I object to the question as 
40 immaterral and incompetent. 
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The Court: I do not think you can get 
it in either way. It seems to me that a man 
might obtain stock after he joined a corpora-
tion and answered truthfully that he did, 
but deny it was any part of his salary. I 
think you should limit it to whether any 
stock given to him was in lieu of services 
or as part of his salary; whether he got 
any outside of that is not our concern. 

Q I am not asking you whether he pur-
chased stock of the- company, but I am asking 
you whether you did not receive some stock of 
the Minor-Edgar Company as part of the terms 
the company was making for your services you 
had given as president? A I answered that I 
received no stock in compensation for my serv-
ices. 

Q Did you receive it in any other way than 
by purchase? 

Mr. English: I object. 

A If I can state what happened I will say so. 

The Court: The doctor may explain it. 

A I received one qualifying share as a director. 
At the time I accepted the presidency of the 
company I entered into a financial arrangement 
with the company by which I was to do certain 
things, the company arranged, which involved 
the purchase of stock. I made the initial pay-
ment under that agreement, and on account of 
the inability of the Minor-Edgar Company to 
carry out their part of the agreement that pay-
ment was subsequently refunded, so I have never 
been the owner of any shares of stock in the 
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Minor-Edgar Company, outside of the one quali-
fying share. 

Q You do not mean that you were never the 
owner of any shares? You were at a time? 
A No. 

Q You made an arrangement with them by 
1 O which you were to do certain things, and they 

were to do certain things. Among the things 
you were to do was to serve as president of the 
company? A Yes, sir. 

Q It was part of their interest and policy? 
A Yes, sir. 

Q Their side was to pay you a salary of 
$12,000 and let you have some shares of stock 
at a certain price? A That had nothing to do 
with the agreement to serve as president. 

20 Q So, that is the arrang ·ement you spoke of 
by which you were to have some stock of the 
company at a eertain price? A Yes, sir. 

Q Now, you were removed in February 1925 ' ' and this suit was begun on the 27th day of 
February, 1925? 

Mr. Skinner : Is that agreed? 
Mr. · English: Yes, that is correct. The 

summons was dated February 27, 1925. 
30 Mr. Skinner: Will it be stipulated that 

the answer was filed March 21, 1925? 
Mr. English : Correct. 
Mr. Skinner: And there was no revoca-

tion of the ca use then at issue? 
Mr. English : No. 

Q Did you not delay the bringing on of this 
suit because of the proceedings in the Supreme 
Court in which you asked for a writ of quo 

40 warranto? 
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' • ', , ' I 

Mr. English: I object as not cross ex-
amination and immaterial. 

The Court: Sustain the objection. 

Q: Now, whatever you claim here is for salary 
as president of the company, claiming that you 
were unlawfully removed, is that right? A As 
president and any other position and title which 
may properly belong to me. 

Q You have offered in evidence here the 
minutes showing your relation as president? 
A My counsel has offered that. 

Q And your salary was fixed as president, 
wasn't it? A The minutes , speak for them-
selves. 

Q You know that, too? A That is my 
recollection. 

Q It was as president you had some duties 
of management, was it not? A I do not know 
what you mean by that question. 

Q Isn't that plain, that as president you had 
some duties of management? Haven't you been 
mentioning them yourself? .l\. I had the same 
dutie~ of management when I was secretary of 
the company. 

Q Then, it did not make any change in your 
position? A Yes, it added other duties. 

Q Your counsel has offered the whole minute 
book in evidence. I ask you if you have in 
mind anything in the minute book which em-
ploy .ed you as general manager as distinct from 
your selection as president? 

Mr. English: I object. He , cannot ask 
him what he had in mind. 

The Court: Sustain the objection. 
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Mr. English: The by-laws which were 
put in evidence, stated the officers shall 
perform all the duties as the directors direct 
them to do, on page 20, article 4, which 
begins on page 19. Section 4 of that article 
is found on page 20 and then further pro-
vides, '' He shall sign all certificates of 
stock, and so forth.'' 

Q Was there ever an agreement between you 
and Maas & W aldstein Company for the payment 
of any money in compensation for your services 
other than the fixing of the salary as president 
which is in the book f A Yes, from time to 
time we voted ourselves bonuses. 

Q You do not claim anything in this suit by 20 reason of such vote f A I claim whatever my 

30 

40 · 

counsel sets up. 

Q You claim whatever your counsel sets up, 
and you have heard what your counsel set up 
just nowf 

Mr. English: The complaint says that he 
was employed as president ·and general 
manager for a period of one year from the 
December-whatever date it was-at an an-
nual salary of $24,000 a year. 

Mr. Skinner: It is because the complajnt 
says that that I am now trying to smoke out 
whatever there might be in the mind of 
counsel for the plaintiff that justifies that 
statement that he was employed as gen~ral 
manager. So far I have heard nothing that 
refers to the by-laws and I ask if counsel 
has anything else in the minutes of what he 
has said. 
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Mr. English: Nothing else in the minutes, 
but by practice of the company; general 
manager in a large sense of the other affairs . 
of the company. 

Q Did you · ever have any such compensation 
fixed for any such services f A Not separately, 
except in the way of bonuses. 

Q Those are in the past f A It is all in the · 
past. 

Q You were secretary of the company about 
five years, weren't you f A Yes. 

Q You had possession and custody of the 
minute book wit·h the by-laws in it f A Yes. 

Q You had occasion to refer to those minutes 
and by-.laws and study them, didn't you f A Ye·s. 

Q You are fairly familiar with them f A 
Moderately so. Not as familiar as I should have 
been. 

Q Not as familiar as you should have been 
in what respectf A I should have known some 
of these provisions which I only learned after 
this meeting was held. 

Q What one f A That it was not required 
to state the busines ·s of the meeting in the call 
for a special meeting. I was under the distinct 
impression that it was. Not having the minute 
book to consult I was unable to correct an 
erroneous impression. 

Q You must have seen that before, but for-
gotten it f A Probably so. It made no im-
pression on me. 

Q As secretary you had to give notice of 
meeting-s, didn't you f A Yes. 

Q You had given notices of special meetings, 
too, hadn't you 1 A I don't recall. 
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Q Don't you think you had 1 A I will look 
at the minute book and see. 

Q Don't you remember any special meetings 
during the five years in which you were secre-
tary ? A Upon notice, no. 

10 Q There were special meetings without any 
notice at alU A Yes, waived. 

Q There was no written waiver signed, you 
just did not have any? A It was incorporated 
in the minutes. 

Q You said that you should have known about 
this provision in the by-laws and I think you 
then said you could have corrected it? A No, 
you are mistaken as to the last part. I said 
I should have known of it, not what I did, so 

20 not having access to the minute book I was 
unable to correct my erroneous recollection of the 
minute book. 

Q You mean you did not go to the minute 
book to find out? A I was home confined to 
my house at the time, and the minute book was 
at the New York office. 

Q Did it occur to you to inquire at alH A 
It occurred to me to put the whole thing in the 
hands of my counsel and to do what he advised. 

30 Q That was after you received notice of 
your removal 1 A Yes. 

Q Before that, when you got the notice of 
the meeting, did it occur to you to inquire what 
it was about? A No. I thought it was some 
routine matter. I could not conceive of them 
taking action affecting me without letting me 
know what it was. 

Q You expected to be down, didn't you? 
A No. 

Q Didn't you tell Mr. Maas so? A No, I 
40 did not. 
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Q Now, you had been aware of this clause in 
the by-laws that says that the directors may 
remove at any time, hadn't you 1 A There is 
no question of my being charged with notice of 
it, but I had no knowledge of it. 

Q At the former hearing I asked you this 
question, page 25, '' Last year you had a par-
ticular occasion to refer to the by-laws? Answer: 
Yes. Question: You had referred to them and 
studied them t Answer: Yes. Question: Is it 
not then fairly to be presumed that you had 
seen that clause in the by-law ·s and forgotten it 
perhaps? Answer: Yes, that may be presumed, 
my recollection is the provision is exactly to the 
contrary." Isn't that true 1 A Yes. 

Q And that the business was required to be 
stated? A It may be presumed, but it was not 
a fact. That was my answer. I said my opinion 
was to that effect. 

Q When I asked you on that occasion was it 
not fairly to be presumed? A If we agree a·s 
to the meaning of the word presume, that does 
not controvert it, if it is presumed. 

Q Just listen to my question. When I asked 
you at that time, "Was it necessary to be pre-
sumed that you had seen the by-laws in question, 
having already asked you if you had not studied 
the minutes and studied the by-laws, and had 
frequent occasions to refer to them, did you 
think I was not asking whether there wa·s not 
some presumption of liability i A No, not of 
liability. That is exactly what I thought. You 
asked me might it reasonably be presumed and 

· I said it might be, but it was not true. 
Q It might be reasonably presumed 1 A But 

it was not so. 
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Q As a matter of fact that you had not seen 
it? A Perhaps I did not understand what the 
word presumed means. My answer was directed 
to your question with my understanding of what 
the word ''presumes'' means. You may presume 
a thing but nevertheless say it is not so. 

Q You understand I was a·sking you about 
your knowledge of the by-laws that gave you the 
power of -removal? A Yes. 

Q I think this question I referred to at the 
former hearing related to the other by-law about 
the· notice? A I think not, I think it related 
to the by-law. 

Q I think you were asked as · to both, but the 
portion I read from related to that by-law as 
to the notice. 

Mr. Skinner: There is a lot of cross ex-
amination that I think would be important, 
but I doubt whether I would be justifiecl 
in presenting it. I would like to question 
the doctor about the circumstances sur-
rounding his removal from office, but my 
feeling is that I would be going outside the 
direct examination and it would not be 
allowed. 

The Court : I think you would be going 
outside the direct examination. 

Mr. Skinner: I do not want to be con-
fronted with the fact that I failed to ask 
such questions now, when there is an ob-
jection at some later time. 

Re-direct examination by Mr. English. 

Q Referring to section three of article 4 . of 
40 the by-laws found on page ~O of the minutes, 
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which says that, "All officers and agents shall 
be subject to removal at any time by the affirma-
tive vote of the majority of the whole Board of 
Directors.'' Did you, as a matter of fact, prior 
to February 2, 1925, know the existence of that 
by-law? A No, I did not. 

Q Also referring to page 16 of the minute 10 
book, to section 7, or that part of section 7 of 
article 2 which deals with the Board of Directors 
and that part of section 7 which says, "Unless 
otherwise indicated in the notice thereof, any 
and all business may be transacted at a -special 
meeting,'' and I ask you whether prior to Feb-
ruary 2, 1925, you knew, as a matter of fact, 
of the existence of that provision in the by-
laws? A No, I did not, I thought the nature 
of the business must be stated. · 20 

Mr. English: I will ask Mr. Skinner to 
admit that the annual meeting of the direc-
tors was to be held on the first Tuesday 
after the first Monday in December of each 
year. 

Mr. Skinner: Yes. 
Mr. English: And that also after the an-

nual election the newly elected directors met 
and elected officers for the ensuing year. 30 

Mr. Skinner: That is a provision of sec-
tion 5 on page 15. 

Mr. English: Yes, ·section 5, article 2. 
Mr. Skinner: We admit that was in the 

by-laws. 
Mr. English: I would like to introduce 

in evidence out of the minute book the 
minutes of the annual meeting of the direc-
tors held annually in December and each 
year beginning with the year 1915 and end - 40 
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ing with the year 1924. In each year the 
words, or the language of the minutes is 
that the meeting then proceeded to the elec-
tion of the officers for the ensuing year 
and in each case follows with the list of 
names of the officers elected. That is true 
for the minutes of the years I mentioned, 
beginning on page 156, 1915 ; page 162 for 
1916, page 181 for 1917; page 189 for 1918; 
page 199 for 1919; page 206 for 1920; page 
212 for 1921; page 220 for 1922; page 224 
for 1923; page 227 for 1924. 

Mr. Skinner : Counsel needs no admis-
sion from me; that is set forth in the 
minute book. 

(At one o'clock the Court takes a recess 
for one hour.) 

AFTER RECESS. 

Q Ref erring to section 4, article 4 of the 
by-laws found on page 20, it is provided that 
the president, subject to the Board of Directors, 
shall have general charge of the business of the 

3o company. Did you, as a matter of fact, or to 
what extent did you have as president general 
charge of this company? 

Mr. Skinner: I object. It seems to me 
that we have gone into those questions at 
length. 

Mr. English: Withdraw the question. 

Q The same section 4, of article 4 found on 
4 O page 20, says that the president shall do and 
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perform such other duties as from time to time 
may be assigned to him by the Board of Direc-
tors. State what duties in addition to the 
work, duties of president you performed, if not 
by direct assignment, at least by acquiesence and 
knowledge of the directors? 

Mr. Skinner: I object to the question as 
irrelevant. 

The Court: I will admit it. 

Q. ( Question read.) 

The Court: T·hat 1s other duties which 
were imposed by the directors? 

10 

Mr. English: Either directly imposed or 
he performed with their knowledge or ac- 20 

. quiescence. 
Mr. Skinner: I object to anything of 

that kind, '' if not by direct assignment at 
least by acquiescence and knowledge of the 
directors," and I object to what was imposed 
by the directors as same must be shown by 
the minutes of the directors. 

The Court: You may ask him what he 
did or what he did as president of the com- 30 
pany during all the time he was employed. 

Q During the period you were acting for 
this company holding the title of president from 
the year 1915 to February, 1925, what did you 
do in connection with the business of the com-
pany? 

lVIr. Skinner: I object. 
The Court: I will admit it. 

4 () 
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Defendant's counsel prays an exception 
to this ruling of the Court. 

Exception noted as ground of appeal. 

A Immediately following my election as presi-
dent, or about the same time, I supervised the 

lO design and erection of a new plant for the cor-
poration to be used in the manufacture of gun- · 
powder. I supervised the operation of that 
plant, as well as the operation .of the old plant, 
during the years 1915, 1916 and 1917 and 1918. 
I had charge of the dismantling of the plant 
and the sale of the property in the years 1918 
and 1919. I conducted many negotiations with 
the French Government relating to contracts 
with that government. During the year 1923 by 

2·0 direction and acquiescence of the directors I 
found a considerable period of time at the plant 
of the Commercial Solvents Corporation in an 
effort to find out the cause of their manufactur-
ing difficulties. I supervised the design of the 
new plant for the Commercial Solven ts Corpora-
~ion, which consistsd in the selection of the site. 
These were in addition to the ordinary duties 
connected with the operation of the company. 

Q In addition to that did you perform the 
30 strict duties of president such as presid ing ·at 

meetings and signing certi:fica tes of stock? A 
Yes, sir. 

Q In addition to all that you were at the fac-
tory every day, when not off on other business 
attending to the general business? A Yes. 

Q It appears from the minute book, particu-
larly that part referred to before referring- to 
the minutes of ·the directors af the annual meet-
ing of the election of officers, that in every case 

40 officers were elected for the ensuing year? As 
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a matter of practice in the company what was 
the ensuing year for the term of an officer, the 
meeting being held in every case in December? 

. A The succeeding current year. 
Q The payment of salary in the ensuing year 

began after what date? A The current year. 
Q Payable always iri advance? A Yes, sfr. 10 

Re-cross examination by Mr. Skinner. 

Mr. Skinner: May I have counsel's ad-
m1ss1on that the by-laws referred to were 
adopted at the organization of the com-
pany? 

Mr. English: Yes, subject to one or two 
amendments. 

Mr. Skinner: Then counsel will admit that 20 
every by -law referred to here by counsel 
and offered in evidence in his case was part 
of the by-laws of the company from the 
time Dr. Walker became president of the 
company up to the time he was removed? 

Mr. English : I do ; that is true. 
The Court: They speak for them.selves. 

Q These services you have spoken of-coun-
sel asked you to detail-was services performed 30 
by you as president of the company, were they 
not? 

Mr. English: I object. He should not 
be asked a tripulicate . question. 

Mr. Skinner: Withdraw the question. 

Q To put it in the terms the doctor will under -
stand, for any of these services you have de-
scribed, was there ever any arrangement with 4 o 
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the company for compensation other than you 
should be paid a salary of so many thousand 
dollars a year 7 A 1"1here were certain pay-
ments in the way of bonuses and additional com-
pensation, but none relating specifically to the 
work. 

· Q What I asked you was there ever any con-
tract or arrangement to pay anything other 
than the salary 7 A For the specific services 
I enumerated 7 

Q. Yes. A There is a resolution in the min-
ute book relating to services in the establish-
ment of the new plant; I do not recall it. 

Q There were bonuses allowed, too, weren't 
there 7 A Yes. 

Q Those bonuses were allowed after the end 
20 of a given period of services because the Board 

of Directors felt that the services that had been 
rendered were entitled to extra pay, is that 
right 7 A Except as to the one particular case 
which I have in mind, and which I think is con-
tained in the minutes and which I think is 
enumerated that the extra compensation relates 
to services. 

Q Aren't you talking of bonuses or allowances 
for extra compensation that were determined 

30 and fixed by the Board of Directors after the 
services had been rendered 7 A Oh, yes. 

Q And not in any way a bargain or arrange-
ment that obligated them to payf A Yes, that 
is right. 

Q So, in recognition of what they felt your 
services were worth they voluntarily gave you 7 
A Yes. 

Q You cannot point to anything or do not 
recall anything of any arrangement of the com-

40 pany by which they undertook to obligate any-
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thing to you, anything to your salary 7 A In 
advancef 

Q In advance of your services 7 A No. 

PLAINTIFF RESTS. 

Mr. Skinner: I respectfully move for a 
judgment of non-suit on the ground that 
the case that is made out by the plaintiff is 
a case of the right to compensation in the 
form of fixing of the salary for accom-
panying the office of the president of the 
company from which he was removed, and 
that the removal · was within the power of 
the directors of the company under the sec-
tion of the by-laws referred to and as was 
held by the Supreme Court was an implied 
part of every contract of employment or 
fixing of the salary, so I do not need to 
go in to the reason by which the Court 
reaches the decision that that power was 
absolute; that he had taken the office of 
president subsequent to it and at the peril 
that it should be exercised at any time, and 
it was entirely within the rights of these 
directors to remove him as they did. 

(Argument.) 
Mr. English: Before replying to Judge 

Skinner I intended to make a motion to 
amend. It is in paragraph 1 of the com-
plaint, using the words there, "That on De-
cember 2nd, the plaintiff had been employed 
for a period of one year from said date, at 
a salary of $24,000 to be paid from the 2nd 
of December." I would like to s,~ratch out 
'' period of one year from said date,'' and 

" . say ensuing year,'' and also scratch out 
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the ·" 2nd of December," so the paragraph 
will read, '' That on December 2nd, 1924, the 
de£endent through its Board of Directors 
elected and employed the plaintiff as its 

. president and general manager for the en-
suing year at an annual salary of $24,000." 
That is in accordance with the exact proof 
in the case. 

Mr. Skinner: Doesn't Mr. English want 
to make that for the "ensuing current 
year''i 

The Court: Defendant's counsel takes 
the stand that the by-law here is that the 
majority of the directors may remove the 
president at the · will of the majority. 

Mr. Skinner : Yes. 
(Argument.) 
The Court : You are reasoning all right 

if you were trying the action on a quo war-
ranto proceeding, but not a contract case. I 
will decide this case without further argu:-
ment. 

Mr. Skinner: May I refer your Honor to 
one more case i 

The Court: I am more interested in 
what your reasons are than your cases. I 
do not see any reason in this· case why I 
should grant your motion. ·r would like to 
hear your reasons; I do not care about a 
recitation of cases. 

Mr. Skinner: My reason is this: f That 
the cases that say there might be a right of 
recovery, that there may be a right under a 
contract as distinguished from a right to a 
salary attached to an office, are cases that 
have distinctly said it with reference to a 
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separate independent contract apart from 
his election office, and these cases referred 
to have held that the · fact that the man is 
elected annually at an annual salary and 
the by-laws so provided, did not give him a 
fixed term and did not change the facts that 

· part of that .electiort and part of the contract lO 
that goes with it is the by-law that says it 
may be terminated at any time. --- .,,. 

The Court: I understand that the min-
utes show that the directors employed this 
gentleman for one year. 

Mr. Skinner: Subject to the right to 
remove him at any time. 

The Court: There is no question about 
that as far as the right to question the office 20 
was concerned. 

Here is a case where the by-laws of the 
defendant corporation contained these words, 
"All ofpcers and agents shall be subject to 
removal at any time by the affirmative vote 
of a majority of the whole board of direc-
tors.'' We were told that there were thr ee 
directors and that the vote of two directors 
in this case dismissed the president from 
office. At the time of the dismissal he had 
been, by vote of the board of directors , en-
g:aged as president at a salary of $24,000 a 
year, and I understand that that engage-
ment appears on the minutes of December 
2, 1924. I think he testified that he obtained 
one month's salary and 'that that was all, 
and that then there was a meeting, as I say, 
and he was discharged. 

An interesting feature of the case is, first, 
we have the by-law to which I have referred, 

30 
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and, secondly, the fact that the plaintiff in 
this case, in my opinion, was conclusively 
presumed to have known of that by-law 
whether he did or not; that would not make 
any difference in the final opinion that I 
have. Third, that with this by-law on the 
books, this contract for one year was niade, 
and it was an entire contract for one year 
and not a separate contract. 

Lastly, we find that he was discharged and 
that after his discharge he questioned the 
right of the defendant to discharge him by 
what we know in this State as quo warranto 
proceedings, that is, he went to the Supreme 
Court of the State of New Jersey and is-
sued a writ which is a common law writ and 
which was once in years past directed to the 
King to inquire why an individual held a 
certain office; it was known then as a vVrit 
of Right. 

The Supreme Court decided against the 
?resident; the Supreme Court was not try-
ing a case to determine whether he was 
ri~htfully or wrongfully discharged, its in-
quiry was as to whether the corporation had 
a right to discharge him. There isn't any 
question when you read the by-laws which ·r 
have quoted, that, '' all officers and agents 
shall he subject to removal at any time by 
the affirmative vote of a majority of the 
whole board of directors." A majority vote 
of the board of directors is all that is suffi-
cient to put an officer out of the concern, 
that is, under the law this corporation .could 
rid itself of a presid~nt, rightfully or wrong-
fully ; he could not get back again but if 
they did do it wrongfully under the' circum-
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stances narrated in this case, in my opinion 
they could not avoid liability. The Board of 
Directors were given the power to remove at 
any time any officer or agent in its em.ploy 
and if an officer or agent was removed be-
cause of this by-law he hadn't any legal 
right to get back the office which he had lost, 10 
and that is what the Supreme Court had 
decided; · he was deprived of that office; it 
was gone. 

This action is a different action. This 
case admits they had the right to put him 
out, but the plaintiff claims that while they 
had the right to put him out they wrong-
fully put him out because they broke their 
contract with him. He does not question 
their right to put him out; that has been 20 
decided; he does not question their right to 
completely sever the relations, but he says, 
"I haye a contract and I had an entire con-
tract and while, if you can put me out, and I 
cannot return, still, if you did it wrongfully 
without cause or justification, if you 
breached that contract, I have a right in law 
to recover damages," and that is what he is 
here to recover. I .will hear the defense. 

(Argument.) 30 
The Court: He has proved the breach of 

the contract, and that is all he has to prove. 
(Argument.) 
The Court: I have not changed my mind. 

I will hear the defense. 

40 
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"\VILLIAM P. ALLEN sworn 1n behalf of the ' defendant. 

Dir ect examinat ion by Mr. Skinner. 

'Q· Where do you live 1 A I live in ,i\Tilming-
10 ton, Delaware. 

Q· Are you connected with Dupont de Ne-
mours ? A Yes, sir. 

Q In what capacity? A General manager 
of the paint, lacquer and .chemicals department 
in that company. 

Q Were you in that position back in 1924 and 
1925? A Substantially the same position, yes. 

Q Were you and other companies associated 
with Maas & W aldstein Company in a corpora-

20 tion called the Carbonall Products Company? A 
Yes, sir. 

Q. You were competitors, were you not, with 
some of these other associates ? A Yes, sir. 

Q Your company made lacquers? A Yes, 
sir. 
. Q And so did ~ome of your associates? A 

Yes, sir. 
Q Eastman Kodak, did they make lacquer? 

A To some extent. Their principal product was 

30 photographic films. . 
Q In the course of business of these com-

panies, did they have occasion to use butyl alco-
hol ? A Yes, we were all sustantial consumers 
of that material. 

Qi In what quantities? A I presume the 
group of five manufacturers whom you have 
enumerated consumed at that time more than 
half of the total consumption of this material. 
, Q For the country ? A For the country. 

Q In gallons or thousand of gallons, what do 
40 you suppose it would be, roughly? A I do not 
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know that I could answer that, because this goes 
back to a time when this particular industry was 
in a period of growth. 

Q Was it in the hundreds of thousand or 
millions? A Probably in the neighborhood of 
four or five million gallons a year. 

Q Was the Carbonall Products Company in 
any way an association of these five companies 1 
A The Carbonall Products Company was an 
outgrowth of the informal association of repre-
sentatives of these five companies. The occasion 
for the five companies getting together was the 
fact that in the latter part of 1922 and 1923 the 
sole manufacturer of this material found great 
difficulty in supplying the demand for it. 

Q· That is, butyl alcohol? A Butyl alcohol, 
yes. It was manufactured by the Commercial 
Solvents Corporation, and during that period, 
either through lack of sufficient technical knowl-
edge and skill, or because of poor management 
and perhaps because of both, they failed to sup-
ply the necessary quantity of material and it was 
necessary for the large eonsumers to pool their 
interests with the idea of forming a compan y 
for the manufacturing of material for their own 
use. 

10 

20 

-Q It was in that way that the Carbonall 30 
Products Company was organiz~d? A Yes, sir, 
but this association existed in an informal way 
for some time before the company was actually 
incorporated. 

Q What was the structure of the Carbonall _ 
Company? You had five directors? A The 
structure of the company consisted of five direc-
tors, one director represented each of the five 
stock holders, tho se sto ~kholders being constitu-
ent companies which you originally enumerated . 

' a few minutes ago. 4 0 
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Q. Was Dr. \Valker made president of the 
company1 A Yes, Dr. Walker represented 
Maas & vV aldstein Company on that board and 
Dr. Walker was made president of the company. 

Q Now, then, later did that company acquire 
any patents1 A Yes, I don't remember the 
date, but there existed, in addition to the pat-
ents under ·which the Commercial Solvents Cor-
poration operated, an English patent known as 
the Firmbock -Strange patent, and this company 
figured it would be wisdom to acquire the Amer-
ican rights under that patent. 

Q And they did acquire them 1 A They did 
acquire them. 

Q Was there any consideration by the Car-
bonall Products Company or the group that com-

20 posed it of the arrangement of an independent 
plan for the manufacturing of butyl alcohol 1 A 
Yes, there was. During this period, in addition 
to the failure of the Commercial Solvents Cor-
poration to produce a sufficient quantity of ma-
terial, they were at loggerheads with their cus-
tomers because they did not give evidence of a 
desire to deal fairly with their customers and 
we felt that unless we joined together for the 
protection of our interests we would be subject 

30 to a monopoly and the surest means of avoidino· 
t~at was .combining our interests and acting a~ 
either evidential or actual .competitors of the 
Commercial Solvents Corporation. 

Q Was there any proposition submitted to 
the Carbonall Products Company to license the 
same group out west 1 A Yes, Dr. Walker pre -
sented, in fact, Dr. ,V alker wrote the members 
of the group representing that the American 
Milling Company desired to go into the Butyl 
alcohol business and desired to obtain a license 

40 under the Firmbock-Strange patent from us and 
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later a meeting was called by the directors at 
which this proposition was discussed. 

Q1 Was the application received or rejected 1 
A The application was rejected. 

Q1 D10 you remember hearing about Mr. At-
wood in that connection 1 A Yes, Mr. Atwood 
was president of that company. 

Q The American Milling Company 1 A Yes, 
SU. 

Q Was that followed by some consideration 
of establishing an independent plant of the Car-
bonall Products Company itself1 A No, the 

· consideration of construction and operation of an 
independent plant occurred considerably prior 
to this time. During the time we gave considera-
tion to going into the manufacture of this mate-
rial for ourselves the Commercial Solvents Cor-
poration did two things. They found the cause 
of the difficulties which had resulted in low 
yields and low outputs and they had also made 
provisions for the construction of an additional 
plant and another site. During the same period 
they also negotiated with this group a new con-
tract and the appearance of this contract made 
it seem unwise to the directors of the Carbonall 
Products Company to engage in the manufacture 
of this product. 

Q· Did the Carbonall Products Company at 
some time consider engaging in the business it-
self? A Yes, sir, they had, during the period 
when we were uncertain as to whether the Com-
mercial Solvents Corporation would be able to 
do its duty towards the proposition and also 
through its skill in the business be able to go 
forward with the proposition. 

Q Where was the independent plant talked of 
to be established 1 A The plant was to be estab-
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lished in the middle west, somewhere near the 
Corn belt-I think Dr. Walker secured an option 
on a plant site in East St. Louis. The reason I 
answered your question as I did was because I 
wanted to establish the chronological order of 
these events. In the first place· we ·had the diffi-

lO culties with the Commercial Solvents Corpora-
tion and during this period they ironed out these 
difficulties and constructed a new plant, and then 
we made a new contract with them which contract 
gave us full assurance that we would secure an 
adequate supply of material and at a fair cost 
to us, and at that time the question you asked 
me as to the presentation of this article by the 
American Milling Company was after all this 
had happened. 

2 o Q The construction and licensing of the 
American Milling Company and the building of 
an independent plant all came after you had-
A Made our contract with the Commercial Sol-
vents Corporation and after we were operating 
under the contract. That is my recollection. 

Q· Well, will you tell me why the Car bonall 
Products Company considered the building of 
an independent plant after it had solved all 
these difficulties with the Commercial Solvents 

30 Corporation? A It aid not consider building a 
plant after it solved all these difficulties. 

1Q! I thought you just said so? A No. 
Q1 You said the difficulties ·with the Commer-

cial Solvents Company were all ironed out. A 
Then came the proposition with the · American 
Milling Company. 

·Q And the proposition of the Carbonall Com-
pany to build its own plant? A That was in 
the very beginning. These companies came to-
gether with the idea that if it was necessary they 

40 would put up the capital and build a plant of 
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their own. After having decided to abandon that 
project and made a contract with the Commer-
cial Solvents Corporation and had worked under 
that contract for some time, Dr. Walker pre-
sented a request for a license under this patent 
with the American Milling Company group of 
associates. My recollection is that when that 
proposition was presented it was shortly before 
Dr. vValker resigned as president of the Car-
bonall Products Company. 

Q He did resign as president of the Car bonall 
Products Company? A Yes. 

Q1 Did you succeed him as president of the 
company? A Yes. 

Q I show you a letter dated December 19, 
1924, from Dr. Walker to you, and I ask you •if 
you received that letter? A Yes, sir. 

Mr. Skinner: I offer the letter 1n evi-
dence. 

Mr. English: No objection. 
( Same is marked Ex. D. 1.) 
(Exhibit D. 1 rea.d to jury.) 

Q Has there been any differences between Dr. 
Walker and his directors in the Carbonall Prod-
ucts Company as to his policy in that company 
other than with relation to the establishment of 
an independent plant 1 

Mr. English: I object. 
(Argument.) 
The Court: If you will assure me that the 

various policies or lines of action followed by 
Dr. vValker in connection with the Carbonall 
Products Company is the beginning of your 
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defense, or a part of your defense, I will ad-
mit the question. 

Mr. Skinner: I will go further and give 
your Honor just how it is. 

Mr. English: I do not think he should 
state his case. 

The Court : No, I do not think you should 
do that, because you will get before the jury 
your testimony and you are not on the wit-
ness stand. I am a little bit handicapped in 
knowing where the defense starts; I assume 
the defense is justification. 

Mr. Skinner : Yes, and I ask this question 
of the witness for the purpose of showing-
there was a difference and that that differ-
ence was expressed to Dr. Walker so that 
he was aware of it, and that is to prove the 
background later that there was an incon-
sistency. 

Mr. English: Will your Honor hear me~ 
The Court: No. 
Mr. English: He has stated facts that are 

not true. 
The Court: That is the trouble with a 

case that we try where there is this con-
tinual argument. 

(Argument.) 
Mr. English: The inference of Judge 

Skinner's statements I would draw is that 
Maas & Waldstein's money was going ·into 
some other enterprise. Wouldn't your 
Honor get that impression 1 

The Court: I may have thought that. Let 
me ask Mr. Allen a few questions. 

61 
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By the Court. 

Q I understand this Oarbonall Company was 
a company of pooled interests for the protection 
of the men who were interested in it. A That's 
right. That is, for the protection of their com-
pany~ 

Q. When you started I suppose you had a 
common object to protect the companies you 
represented 1 A Exactly. 

Q Was there a departure from that 1 A 
There was never any departure. 

The Court: Then, how is that question 
you asked, Judge Skinner, relevant f 

Mr. Skinner : I asked whether there was 
a policy. 

The Court: I am fearful that a lot will 
get into this case which we will find out 
later we do not want. 

Q (By the Court.) In what manner did Dr. 
Walker's policy differ from the policy of the 
other members, of the other men whose interests 
were pooled in this company 1 A Dr. Walker's 
position; in fa-ct, Dr. Walker had no policy 
because the policy was determined by a majority 
of the Board of Directors of this company, but 
Dr. Walker's attitude and his position was that 
the Carbonall Company should go ahead with 
the matter of butyl alcohol regardless of whether 
or not we secured a favorable contract from 
the Commercial Solvents Corporation. Now, as 
a matter of mere business judgment the Board 
of Directors of the company decided, after we 
succeeded in negotiating a very favorable con-
tract, that we would abandon the plan of going 
ahead with our own plant but we would at the 
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same time retain our rights in the patents which 
would enable us to protect ourselves in case of 
future necessity with the Commercial Solvents 
Corporation. 

Q Were these contracts to be made between 
the separate companies; that is, the pooled in-

l O terests and the Commercial Solvents Corpora-
tion? A Yes, sir. 

Q With the thought that it would be better 
for the Carbonall Products Company to go 
ahead and make its own plant regardless of the 
contract? A Yes, sir. 

The Court: What was the question that 
was objected to? 

( Question read as follows:) '' Have there 
20 been any differences between Dr. Walker 

and his directors in the Car bonall Products 
Company as to his policy in that company 
other than with relation to this establish-
ment of an independent plant~'' 

30 

Mr. English: Objected to. 
The Court: I will admit it. 
Plaintiff's counsel · prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

A Yes, the other difference between the ma-
jority of the Board of Directors and Dr. Walker 
was in licensing other outside interests under 
this patent. The majority of the board felt 
that the interests of these companies would be 
much better safeguarded by our retaining the 
full rights under these patents than by licensing 
others. 

Q That was merely his view as a member of 

40 the Board of Directors~ A That was his view 
as a member of the Board of Directors; yes, sir. 

63 
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Q He wanted to license others? A He 
wanted to license others under these patents he 
had applied. . 

Q (By Mr. Skinner.) Was the differences 
between-these different views you say the Board 
of Directors took, expressed to Dr. Walker? 
A Oh, yes, it was discussed at great length at 
the meetings of the company. 

Q Was the difference of opinion as to the 
building of an independent plant expressed to 
Dr. Walker? A Oh, quite thoroughly. 

Q Now, you spoke of favorable contracts 
being worked out by the Commercial Solvents 
Corporation. A Yes, a favorable type of con-
tract. 

Q Now, was Mr. Maas or Mr. Magnus pres-
ent at either of the meetings when any disap-
proval or decision was reached as to the build-
ing of an independent plant? 

Mr. English: Objected to. 
The Court: Sustain the objection. 
Defendant's counsel prays an exception 

to this ruling of the Court. 
Exception noted as ground of appeal. 

Q After the ironing out, as you speak of, of 
the difficulties with the Commercial Products 
Company Corporation, were there any other later 
proceedings looking to the establishment of an 
independent plant? A No, sir, there were not. 
After the contract was agreed upon and signed 
all the constituent companies agreed among them-
selves that it was to their interest to encourage 
the Commercial Solvents Corporation to get on 
its feet so that it could extend its property and 
could protect its customers in the future. 
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Q Was Dr. Walker informed of that duty? 
A He was a member of the board at that time. 

Q Was he present when that was discussed? 
A Yes, sir, when we had our final meeting on 
the contract with the representative of the Com-
mercial Solvents Corporation. 

10 Q Was it at that meeting that position was 
reached in fairness to the Commercial Solvents 
Corporation? A Yes, sir; it was very expressly 
stated. 

Mr. English: I object. · I do not think 
this witness should go into board room con-
versations, which it seems to me is trying 
to bind these parties. I object to it as en-
tirely irrelevant. 

20 The Court: I will admit the conversa-
tion that took place in the presence of the 
plaintiff at board meetings of the Carbonall 
Company. 

Q (By Mr. English.) Was Dr. Walker pres-
ent at the time you are speaking of? A Yes, . 
Slf. 

Q (By Mr. Skinner.) You may answer the 
previous question. ( Question read as follows:) 

30 "Was it at that meeting that position was 
reached in fairness to the Commercial Solvents 

. Corporation? Answer: Yes, it was very ex-
pressly stated.'' A It was very expressly stated 
to representatives of the Commercial Solvents 
Corporation that in the future our interests were 
mutual with theirs and it was to our interest to 
operate under a contract which allowed them a 
fair profit, and which would also permit them 
to expand their business to meet the very rapidly 

40 increasing demand of the lacquer industry. 
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Q You say it was to your interest to permit 
them to operate? A To let them operate at a 
fair profit and on the basis of that arrangement 
the contract provided that we would purchase, 
each of us, our full requirements over a term 
of years from them. 

Q Do not answer this question until it has 
been ruled upon. Was anything said at that 
meeting about any competing with them? 

Mr. English: I renew my objection to any 
conversation. 

(Argument.) 
Mr. Skinner : I am trying to prove a 

meeting at which certain arrangements were 
made in good faith, arrangements that con-
stituted a moral obligation if it did not 
constitute a legal obligation. I want to 
show that the statements were given by these 
five members of the group of a certain char-
acter. 

The Court: I will let you ask any ques-
tions as to a conversation that took place in 
the plaintiff's presence with the directors 
of the firms interested in the Carbonall Com-
pany who were foregathered. 

J\IIr. Skinner: That is just what I want . 

Q This was such a meeting, wasn't it? A 
It was. 

Q Dr. Walker was present? A Yes, sir. 
Q Tell us what, if any, assurances were 

given-

Mr. English: No, what was said. 
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Q What was said to the Commercial Solvents 
Corporation about the future policy of your 
Carbonall Company, or by your group? 

Q (By Mr. English.) Were the representa-
tives of the Commercial Solvents Corporation 
present? A They were. This meeting to which 

lO I refer was one _attended by members of the 
board of the Carbonall Company, together 
with the representatives, being the principal 
officers of the Commercial Solvents Corporation, 
and at that meeting the final terms of the con-
tract were agreed upon, and after having reached 
an agreement it was expressly stated by both 
sides that the future development of this busi-
ness would be promoted by the most friendly 
attitude on the part of the members ·of the Car-

2 0 bonall group on the one hand and on the part 
.of the Commercial Solvents Corporation on the 
other. There were no promises made about 
com.petition, but there was certainly an implied 
obligation-

Mr. English: I object to that and move 
that it be stricken out. 

The Court: Strike it out. 

30 Q (By the Court.) Tell us what was said, 
not your conclusions. 

Q (By Mr. Skinner.) Something was said 
that perhaps justified the statement of an im-
plied obligation. I think you can tell that. 

Mr. English : Objected to as leading. 
The Court: Sustain the objection. 

Q Did you te ll the entire conversation? 
40 Insofar as I remember it. 

A 
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Q Did you, after that, hear anything at all 
of the organization of a company for the run-
ning or building of an independent plant out 
West? Yes or no. A Yes, sir. 

Q When and how did you hear it? A I 
beard of it through a letter I received from. Dr. 
Walker. I had written Dr. Walker on receipt 
of his resignation expressing my regret that he 
had decided to sever his connection with the 
company, and in reply to that letter he wrote 
m.e-

Mr. English: I object. 

Q In reply to that letter he wrote another? 
A Yes. 

Q I show you a letter dated January 2, 1925, 
and I ask you if you received that? A Yes, sir. 

Mr. Skinner: I offer the letter in evi-
dence. 

(Same is marked Exhibit D. 2.) 
(Exhibit D. 2 read to jury.) 

Q Following the receipt of that letter what 
did you do? A I called up Mr. Magnus on the 

10 

20 

phone immediately to find out what he meant. 30 

Mr. English: I object to what he said. 

Q Was it with reference to the delivery of 
this letter? 

Mr. English: I object. I do not think 
counsel by direct or indirect can go into the 
conversation over the telephone in the ab-
sence of Dr. Walker. 

40 
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Q I ask you now to tell the conversation that 
you had with Mr. Magnus. Do not answer until 
it is passed upon by the Court, to tell the con-
versation you had with Mr. Magnus so far as it 
relates to this letter you have received from Dr. 
Walker . 

Mr , English: Objected to. 
The Court: Sustain the objection. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q Do not answer this question. What, if 
anything, did you say to Mr. Magnus with refer-
ence to this letter? 

Mr. English: I object. 
The Court: That has been already ruled 

upon. 

Q Did you later see Mr. Magnus? .A Yes. 
_ Q With reference to this letter? A Yes, sir. 

Q Did you have a conversation with him 
about it? 

Mr. English: I object. 
The Court: Sustain the objection. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 
Mr. English: I think that was answered 

and I move to strike out the answer. 
The Court : If it has been answered the 

answer will be stricken out. 
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Q Why did you call Mr. Magnus on the tele-
phone with reference to a letter that had been 
received from Dr. Walker? 

Mr. English: I object as irrelevant and 
incompetent. 

The Court: Sustain the objection. 10 
Defendant's counsel prays an exception 

to this ruling of the Court. · 
Exception noted as ground of appeal. 

Q Why did you go to Mr. Magnus with ref-
erence to a letter received from Dr. Walker? 

Mr. English: I object. 
The Court: Sustain the objection. 

Q Did you regard the action of-do not an-
swer this question - · did you regard the action 
of Dr. Walker that is described in his letter as 
being taken by him on behalf of the Maas & 
W aldstein Company? 

Mr. English: I object as to what his 
mental proc~ss was as immaterial and irrel-
evant. 

20 

The Court: Sustain the objection. 30 
Mr. Skinner: May I have my objection 

noted to your Honor's ruling on this line? 
The Court : Yes. 

Q Did you have any talk with Dr. Walker 
about this letter? A No, sir. 

Q Did you have any talk with the Commercial 
Solvents Corporation's representatives? A Yes, 
SU. 
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Q Did you have any talk with other members 
of the group that made up the Carbonall Com-
pany! A Yes, sir. 

Q Did you have any feeling at the time about 
this action of Dr. Walker's with reference to 
the understanding or agreement that you de-

l O scribed as having been reached with the Car-
bonall Company f 

Mr. English: I object as leading and in-
competent. 

The Court: Sustain the objection. 

Q Did this action of Dr. Walker's have any 
effect upon the relations between Maas & Wald-
stein Co. and the other members of the group f 

20 

30 

Mr. English: I object as requiring him 
to give a conclusion. 

The Court: I do not see how he can an-
swer that. That is an absolute conclusion. 
Sustain the objection. 

Mr. Skinner : Your Honor refuses to • let 
me-

The Court : Do not tell me something the 
jury did not hear. I know. 

Mr. Skinner : May I make an off er of 
what I wish to prove by this witness outside 
of the presence of this jury f 

The Court: Yes. I will excuse the jury. 

( The jury retires.) 

Mr. Skinner: I offer to prove by this witness 
that there was an effect on the relations of the 
Maas & W aldstein Company with the other mem-

4o bers of the group to the disadvantage of the 

71 
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Maas & Waldstein Company, and that effect was 
that this action of Dr. Walker's was imputed 
to the Maas & W aldstein Company and was 
regarded as a breach of faith on the part of 
Maas & Waldstein Company that was not only 
dishonorable, but that would result to the injury, 
disadvantage from all the members of the group 10 
in its effect upon the mind of the Commercial 

· Solvents Corporation; that the other members 
of the group, including this gentleman, Mr. Allen, 
felt that if Maas & W aldstein had· any connec-
tion with this action of Dr. Walker's it was bad 
faith on their part and in violation of a covenant 
that had been made with the Commercial Sol-
vents Corporation, that they would get their 

· ' supplies from them and give up the idea of an 
independent source of supply. 2 o 

The Court: So far, all you have proved is 
that there were a number of companies which 
I assume at a certain time could not get butyl 
alcohol, that the Commercial Solvents Corpora-
tion could not or would not manufacture enough 
of it, and that then they formed a protecting 
company and in that protecting company they 
considered forming an independent plant and 
considered the purchase of certain patents, and 
at that time or thereafter there was a difference . . 30 
of opinion between the directors or between 
these men. Now, I never knew a board of direc~ 
tors to amount to anything yet that did not have 
sharp differences of opinion quite frequently, 
but that does not mean bad faith. Al.I you have 
shown so far is that the doctor disagreed sharply 
with the policies of some other people on the 
board and he thought he could not go along with 
them, because as I understand later he thought 
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an independent plant should be started, that he 
was interested in that enterprise. 

(Argument.) 
The Court: Definitely, what do you want to 

showf 

10 Mr. Skinner: I offer to show by this witness 
that the action of DI\ Walker . was imputed to 
Maas & W aldstein, or at least there was a sus-
picion that what he was doing was being done 
for that company; that that suspicion was dis-
advantageous to the relations with the members 
of the group, working to the disadvantage of all 
the members and the Commercial Solvents Cor-
poration with whom an understanding had been 
reached to give them business, and that that dis-
advantage which was felt by them also took the 

2 O form . of distrust of Maas & W aldstein as not 
playing fair with the other members of the 
group, disturbing the possible continuation of 
this friendly arrangement that had worked to 
their advantage so far. 

I offer to prove by this witness that he com-
municated that feeling to Maas & Waldstein or 
to Mr. Magnus and Mr. Maas, two members of 
the board other than Dr. Walker, and that he 

80 received from them the assurance that they were 
not in any way identified with Walker's action. 

40 

I offer to prove by this witness that he said, 
''Well, I know you boys, or I know you men, 
and I must believe what you say, but if I did not 
know you. as well as I did I would think you 
were liars." I want to show that as being evi-
dence of the reaction upon one of the repre-
sentatives of one of these companies by what Dr. 
Walker had done. 

,3 
Argument. 

I want to show something by one of these 
other witnesses-

Mr. English: You are repeating your open-. 1ng. 
Mr. Skinner: I want to prove and I want to 

show the same thing I mentioned in my opening, 
that the mass of proof admitted by the Court 
tends to establish a state of things which is a 
legitimate factor in determining their judgment 
as directors as to what to do with Dr. Walker, 
but that if their associates had that feeling in 
their mind, how they got it and why is a condi-
tion that confronted . them, and the only way to 
remove such feeling was to disassociate them-
selves from Dr. Walker. 

I offer to show by this witness that Mr. Allen 
advised and told them that if he. had a partner-

Mr. English : This all has to be proved by 
competent evidence and it will not prevent me 
from objecting. 

The Court: Well, I will take this matter up 
the first thing in the morning. 

Adjourned to Tuesday, June 14, 1927, at 10 :00 
o'clock A. M. 
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SECOND DAY. 

June 14, 1927. 

Continued pursuant to adjournment. 

Present, counsel as before stated. 

The Court: Mr. English, I have been thinking 
about this case overnight and I would like to 
criticise this reasoning on the case which has 
occurred to me in view of the Corporation Act. 
That act provides that officers and agents may 
be chosen and paid. It provides that, '' every 
corporation organized under the act shall have 
a president, secretary and treasurer who shall 
be chosen either by the directors or stockholders 
as the by-laws may direct and shall hold their 
office until others are chosen and qualified in 
their stead.'' 

'' The president shall be chosen from among 
the directors." Now, it appears that on July 
6th, 1922, the directors of this corporation met 
and they passed a motion that the president of 
the company should receive an annual salary of 
$24,000. On December 2, 1924, following that . 
meeting, there was a meeting of the directors 

30 and it is recited in the minutes that Dr. Henry 
V. Walker was nominated as president, Dr. Fred-
e_rick S. Magnus as treasurer, and Milton A. 
Maas as vice-president and secretary. A ballot 
having been taken the said nominees were so 
elected and so declared. At that time the plain-
tiff was elected to an office and that office carried 
with it the salary I have indicated. At that 
time there was a by-law of the company with 
which he was charged with in which all officers 

4 O and agents were subject to removal by the af-
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firmative vote of a majority of all of the Board 
of Directors. Subsequent to that time he was 
removed by the vote of a majority and the matter 
was taken before the Supreme Court on a quo 
warranto proceeding and that court decided 
that the rule which had been allowed by the 
Chief Justice should be discharged. When the lO 
Supreme Court decided that, as far as he was 
concerned, . he did not then fill the position of 
president. They decided that the Board of 
Directors had the power to remove him and it 
is provided in the Corporation Act that after 
removal or the vacation of an office another per-
son should be chosen who is qualified. 

The plaintiff is bringing an action for his 
salary and I, yesterday, regarded it as a 
straight contract action, but I do not know that 20 
I regard it that way this morning. I am merely 
talking out loud because I want you to come 
back at me. He was elected to an office which 
carried a certain salary, under the Corporation 
Act. He was discharged, rightfully or wrong-
fully, it makes no difference in the purpose of 
this argument, but he was removed from his 
office by the Board of Directors and the Supreme 
Court said they _had · the power to remove him. 
Now, having been removed, the office then be- · 30 
came vacant, or if someone else was appointed 
they presumably got this salary, but ~e is suing 
for the salary that goes with his office from the 
time of his removal until the end of his contract 
at the end of the ensuing year, the minutes state. 

The directors are bound by the stockholders. 
· The stockholders are placed, in the event of the 
success of the plaintiff, where they are re-
sponsible pecuniarly for the salary of the plain-

40 
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tiff for the unexpired term and they are responsi-
ble for the salary of- somebody else. 

L Somehow, as I think of this it does not ap-
peal to me as being exactly the sort of a case 
or the kind of a case that I thought it was yes-
terday. It is not a question of having made a 
contract with this gentleman, having, for in-
stance, gone to a certain place and said, ''Now, 
you come with us and we will make a signed con-
tract with you and hire you for one year at so 
much money,'' but they did not do that; they 
said to him, ''Now, the office of president 1s 
vacant and carries with it a salary of $24,000 a 
year, and we will elect you to that office,'' and he 
is elected to it by vote and is deprived of the 
office regularly under the by-laws so far as the 
right to deprive him of the office is concerned. 

What do you think of that? / 
Mr. English: Your Honor has asked me to 

criticise your line of thought. 
The Court: I want you to do that. I have 

invited you. 
(Argument.) 
The Court: The dist~nction I make is that 

this man was elected to this office and if he was 
elected to this office, an office which carried a 
certain salary, and he was removed and the 
Supreme Court said that was proper, then that 
office is vacant. The minute they said that the · 
removal was proper then the 0°ffice 1s vacant. 
Now; if they had said the removal was not 
proper, the directors had exceeded their author-
ity and then the plaintiff goes back and endeav-
ors to perform his function as president and 
they refuse to let him and he sues, he can re-
cover. 

Argument. 

(Argument.) 

77 

The Court: I have not changed my mind and 
I have tried to look up cases that favor your con-
tention. I cannot enlarge on what I have said, 
but I think I am inclined to grant a motion for 
a non -suit at this time on the grounds I broug~t 
up this morning. 

Mr. Skinner: I will renew my motion for a 
non-suit. 

The Court : I would like very much to try the 
case, but I am not supposed to be sitting here as 
an equity judge. 

Mr. English: Has your Honor taken into con-
·sideration that month of February as a situation 
to be presented to the jury? His salary was 
payable in advance and he was dicharged on 
February 2nd. The contract required payments 
to be made monthly in advance and he was en-
titled to his payment on the first of the month 
and the directors met on the 2nd day of the 
month and passed this resolution of discharge. 

The Court: What you call a contract is to be 
found ,vhere in this minute book? 

Mr. English: Page 217 and page 227. Page 
227 is the resolution appointing Dr. Walker to 
the office as president for the ensuing year, and 
on page 217 it fixes the salary which the presi-
dent receives which it says shall be payable 
monthly in advance. 

The Court : And he was elected to the office 
on the second day of December, 1924? 

Mr. Skinner: May I call your Honor's atten -
tion to the fact that the by-laws, just as Mr. 
]3Jnglish says-that the president shall receive 
an annual salary of $24,000, and after a few more 
paragraphs it says, '' An additional $12,000 for 
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the year 1922 to be payable on or before Decem-
ber 15th, 1922, and thereafter payable monthly 
in advance.'' Therefore, whatever there was, if 
there was anything that fell due for the month 
of February it was payable, if at all, in advance 

, on the first day of the month. The first day of 
lO the month, according to the calendar, fell on a 

Sunday, and on Monday, the first business day 
of the month was the first day he could have 
claimed that payment and it was on that day he 
was removed. You will say that he was removed 
before any salary had become due, as a matter 
of fact. 

20 

30 

The Court: I do not think I agree with you 
as to that, the fact that the first day of the month 
falls on a Sunday. It seem to me-

Mr. Skinner: We will submit to the direction 
of a verdict for $2,000, the amount of one month's 
salary. 

The Court: I think that would be proper. I 
do not agree with you as to the -

Mr. Skinner: I realize that your Honor does 
not agree with me. 

The Court: I am in a position to grant a non-
suit, but I do not know whether I am in a posi-
tion to direct a verdict. 

Mr. English: I object to that, carrying out 
that suggestion. I do not want it to appear that 
that suggestion of Judge Skinner's is acquiesced 
in by me, because it is not. 

Mr. Skinner : Then, I rest. 
The Court: Then, you ask for the direction 

of a verdict 1 
Mr. Skinner: Yes. 
Mr. English: I move for the direction of a 

40 verdict in favor of the plaintiff in the sum of 
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$22,000 with interest from the date of his dis -
charge which was February 2nd, 1925. 

The Court: That motion is denied. 
Plaintiff's counsel prays an exception to this 

ruling of the Court. 
Exception noted as ground of appeal. 10 
The Court: There is an interesting case which 

is not exactly in point as to municipal officials 
reported in 99 New Jersey Law, which I thought 
might help you, Mr. English. 

( The jury returns into court.) 

The Court: Gentlemen of the Jury, I direct 
that you bring in a verdict in favor of the plain-
tiff and against the 4ef endant in the amount of 
$2,000 with interest. 

Mr. Skinner: We will agree on the interest, 
your Honor. 
· Mr. English: Yes, $290 interest. 

The Court: ri.1hen, gentlemen of the jury, I 
direct that you bring in a verdict in favor of the 
plaintiff and against the defendant in the amount 
of $2,290, which includes interest. 

Mr. English: I respectfully pray an exception 
to your Honor directing a verdict. 

Exception noted as ground of appeal. 

20 
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EXHIBIT P. 1. 

From Minute Book Ex. P. 1 at page 217. 
New York, July 6th, 1922 

Minutes of a Special Meeting of the Board of 
Dire ctors of the Maas & W aldstein Company, 

10 held at the office of the Company, #45 John 
Street, New York City, at three o'clock P. M., 
pursuant to notice. 

PRESENT: Henry V. Walker, presiding 
F. S. Magnus 
M. A. Maas 

Upon motion the reading of the minutes of the 
previous meeting was dispensed with. 

Upon motion of Mr. F. S. Magnus, unani-
20 mously carried, the By-Laws were amended as 

follows: 

30 
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The President of the company shall re-
ceive an annual salary of $24,000. 

The Vice-President of the company shall 
re ceive an annual salary of $24,000. 

The Treasurer of the company shall re-
ceive an annual salary of $24,000. 

The Vice-President shall perform the 
duties of secretary without further compen --
sation. 

The additional $12,000 for the year 1922 to be 
payable on or before December 15th, 1922, and 
thereafter payable monthly in advance. 

There being no further business the meeting, 
on motion, adjourned. 

· (Signed) Mil ton A. Maas 
Secretary. 

Milton A. Maas 
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EXHIBIT P. 2. 

MAAS & W ALDSTEIN CO. 
45 John Street 

New York 

... 
' 

Please take notice that a Special Meeting of 
the Board of Directors of Maas & W aldstein Co., 
a New Jersey corporation, will be held at the 
office of the company, No. 45 John Street, Bor-
ough of Manhattan, New York City, N. Y. on the 
2nd day of February, 19,25, at three o'clock in 
the afternoon to transact such business as may 
properly come before the meeting. 
Dated January 29th, 1925 

Milton A. Maas, 
Secretary and Director. 

EXHIBIT P. 3. 

A SPE ,CIAL J\1:EETING OF THE BOARD 
OF D1IR ,E,CTORS of the MAAS & W ALDSTEIN 
COMPANY OF NEW J'ERSEY was held at the 
office of the Company, #45 John Street, Bor-
ough of Manhattan, City of New York, N. Y. on 
the 2nd day of February, 19"25, at three o'clock 
in the afternoon. 

There were present-
Frederick S. Magnus 
Milton A. Maas 

being a majority of the directors. 
The meeting was postponed until three thirty 

(3 :30) P. M. to await the arrival of Dr. Henry 
V. Walker, but he not having arrived at that 
time the meeting was proceeded with. 

10 
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Proof of due mailing on January 29th of no-
tices of the meeting was presented. 

The meeting organized by electing Mr. · F. S. 
Magnus as chairman, and Mr. M. A. Maas, the 
secretary of the company, acted as secretary of 
the meeting. - · 

The reading of the minutes of the previous 
meeting was, on motion duly made and seconded 
dispensed with. ' 

On motion, duly made, seconded and unani-
mously carried the following resolutions were 
adopted:-

RESOLVED-that in view of Dr. Henry V. 
Walker having connected himself actively with 
the Butyl Corporation without consulting his co-
directors in this company, he be and hereby is 
removed as president of this company, s11;ch re-

. moval to take effect immediately. 
l?URTHEH RESOLVED-that the secretary 

of this company be and hereby is authorized to 
notify Dr. Henry V. Walker ·of his removal as 
such president. 
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Mr. Milton A. Maas, 
Secretary, 
Maas & W aldstein Co., 
45 John Street, 
New York City. 

Dear Sir: 

February 3, 1925. 

10 

We write you as Secretary of Maas & Wald-
stein Co., a New Jersey Corporation. We rep-
resent Dr. Henry V. Walker. He protests 
against the attempted action of the board of 
directors of the Maas & W aldstein Co. of New 
Jersey to remove him as president .of the said 
company, and hereby gives notice that he will 20 
take such steps as he is advised to protect his 
rights in the premises. 

Yours very truly, 

McCARTER & ENGLISH. 

30 

40 
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EXHIBIT D. 1.-

MAAS & W ALDSTEIN CO. 
Newark, N. J. 

December 19, 1924. 
(Stamp) 

Noted W. P.A. 

Mr. William P. Allen, 
General Manager, 
Cellulose Products Department, 
E. I. du Pont de Nemours & Company, Inc., 
Woolworth Building, 
New York, N. Y. 

My dear Mr. Allen:-
I have today forwarded to the Secretary of 

Carbinol Products Company my resignation as 
President and Director. I am taking this step 
for the reason that not being in accord with the 
policy of the company I consider it proper to 
sever my connection. 

Sincerely yours, 

HENRY V. W ALIIBR. 

Also to Mr. Ruckgaber, 
Mr. Haste, 
Mr . Richards. 

· (Stamps) 
Received Dec. 20, 1924 
Cellulose Products Dept. 
Received Dec. 22, 1924 
Cellulose Products Dept. 
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MAAS & W ALDSTEIN CO. 
Newark, N. J. 

(Stamp) 
Noted W. P.A. 

(Stamp) 
Received Jan. 3, 1925 
Cellulose Products Dept. 

Mr. William P. Allen, 

January 2, 1925. 

E. I. du Pont de Nemours & Company, 
233 Broadway, 
New York, N. Y. 

My dear Mr. Allen:-
Your letter of December 22nd reached me just 

as I was leaving for the West and I have had no 
opportunity to reply until now. 

Of course I desire you to under~tand that my 
action in resigning from Carbinol Products was 
not in any way due to a disgruntled feeling. I 
of course recognize the force of what you say 
about differences of opinion among directors. As 
a general proposition a director or officer of a 
corporation who is overruled by the superior 
wisdom of his colleagues need not have any diffi-
culty in wholeheartedly carrying out the policy 
decided upon by his board. In the case of Car-
binol, however, the policy adopted amounts to 
an abandonment of the whole plan, and the sit-
uation thus created is quite different from that 
which may arise through differences of opinion 
in a going concern. I feel so strongly that action 
is necessary that I must leave myself personally 
free to follow another course. My action is en-
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tirely a personal one, but I think it is evident 
-that in all our disagreements with Commercial 
Solvents the onus has been largely on our com--
pany, and from our knowledge of the other side 
this situation is likely to react unfavorably on us. 
Mr. William P. Allen-page 2-1/2/25. 

10 When I was West I met Mr. Atwood and the 
representatives of other financial interests in 
Peoria, and the decision was arrived at to con-
vert the Corning distillery into a butyl alcohol 
plant. A company is being organized, and while 
my preference would be to have others shoulder 
the burden, I have found it necessary to assume 
the direction of the new enterprise. I think you 
will agree that under the circumstances a recon-
sideration of my resignation is impossible, not-

20 withstanding the fact that the new enterprise is 
in furtherance of the object for which Carbi:riol 
Products was organized. 

30 
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I should like, of course, if possible to know 
that you might have a friendly feeling towards 
the new company, and that at some time they 
might look forward to securing part of your 
business. 

With best regards and the Compliments of the 
Season I am, 

Sincerely yours, 

HENRY V. WALKER. 

The Evening Post Job Printing Office, Inc., 154 Fulton St., New York, N. Y. 

HENRY V. w ALKE :R, 

Plaintiff-Appellant, 

vs. 

MAAS & VV ALDSTEIN COMP ANY, 

Defendant-Respondent. 

Action at Law. 

On Appeal from Supreme 
Court (Essex County). 

BRIEF FOR PLAINTIFF-APPELLANT. 

The case was tried at the Essex Circuit be.fore 
Judge Mountain and a jury. Plaintiff sued for the 
unpaid balance of salary due him as President and 
General Manager of the defendant company for the 
year 1925, amounting to $22,000 (pp. 3-4). His 
salary was $24,000 per year ( p. 15, line 35). Plain-
tiff was removed as President in February 1925 by 
action of the Board of Directors after having been 
paid $2,000 for the month of January on account 
of his annual salary. 

The plaintiff, Dr. vValker, had for many years 
prior to February, 1925, been an officer, director 
and stockholder of the defendant company. 

Plaintiff was a. one-third owner of the de_fendant, 
the stock being held equally by him and Maas ; and 
Magnus to the extent of 99.6%. Seher owned 20 
shares or 0.4% (see :Minute Book, Ex. P-1, p. 13, 
line 30). The same three constituted the Board of 
Directors and they also filled all the offices ( see 
Minute Book). 

The plaintiff had been President for ten years, 
having been first elected to that office on December 
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7th, 1915 ( p. 15, line 17). At a special meeting of 
the Directors held on July 6th, 1922, the by-laws: 
were amended to fix the salary of the President at 
$24,000 per year ( p. 15, line 37 to p. 16, line 10). 
Like salaries were provided for the Vice-President 
(Maas) and the Treasurer (Magnus) (p. 16, lines 
12-20). All three salaries were payable monthly in 
advance ( p. 16, line 18). 

At every annual election from December 1915 
through December 1924 the plaintiff was elected 
president "for the ensuing year" (p. 16, line 39; 
p. 43, line 36; p. 44, line 16). 

Under the by-law (p. 16, line 10) "the president 
of the company shall receive an annual salary of 
$24,000." 

Under the well established practice in the com-
pany the "ensuing year" meant "the succeeding cur-
rent (calendar) year" ( p. 4 7, line 5). vVhen, there-
fore, the plaintiff was elected president on Decen1-
ber 2nd, 1924 for the "ensuing year" ( p. 16, line 39), 
he was selected for the calendar year of 1925 and at 
a salary of $24,000 for the year, payable 1nonthly in 
advance. And he did in fact receive a payment on 
account of his salary for the month of January of 
$2,000 (p. 4, line 30). 

During the month of January, 1925, the plaintiff 
underwent a serious operation which laid him up 
for a month (p. 11, line 36; p. 12, line 15). He was 
brought home from the Hospital on January 27, 
1925 ( p. 10, line 32): but was not allowed to go 
downstairs until February 6th, 1925 ( p. 11,. lines 
1-15). He was not able to go out on February 2nd, 
1925. 

On February 2, 1925 his co-directors in the com-
pany held a special meeting. The notice which was 
sent the plaintiff innocuously srtated "to transact 
such 1business as may come before the meeting." 
He received it January 30th, 1925 while sick at his 
house ( p. 19, lines 10-3'3; Ex. P-2, p. 81). 
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There was nothing in the notice to suggest any-
thing unusual and he thought it was a routine 
matter (p. 40, line 35). 

On February 3, 1925, the plaintiff, to his sur ·prise, 
received through the mail a notice to the effect that 
he had been remo,ved as president of the defendant 
company (p. 20, line 20; Ex. P-3, p. 81). 

The ground of removal as signed in the resolution 
was ( p. 21, line 25) : 

((Resolv ,e1d: that in view of Dr. Henry V. 
vValker, having connected himself actively with 
the Butyl Corporation without consulting his 1 

co-directo,rs of this ' company, he is and hereby 
is removed as president of this company, such 
removal to take effect immediately." 

Immediately following the receipt of this notice 
plaintiff consulted counsel and shortly thereafter 
instituted two actions in the Supreme Court: ( 1) 
this action for the balance of his unpaid salary for 
the year 1925 ( p. 36, lines: 24-35), and ( 2) a quo 
warra ,ntoi proceeding designed to restore him to the 
office of presrident. The rule to show cause was 
allowed Mar ·ch 7th, 1925 (p. 24, lines , 35-40). 

See Wa ,lker v. Jl1a.a,s .& Wal'ds·teinJ 132 Atl. 
322; 4 N. J. 1'1isc. Rep. 230. 

/ The by- la ,ws of the defendant company provided 
by Article IV, section 1, that the executive officers 
should be a president, vice-pres :iden t, treasurer and 
secretary, all of whom should be elected annually 
( p. 25, line 20) ; by article IV, section 2, it was pro-
vided that the Board may appoint such other offi-
cers asi it shall deem necessary, who should have 
such authority and perform such duties as might 
be prescribed by the Board ( p. 25, line 30), and by 
section 3 ( p. 25, line 35) :-

(( S eotion 3. Tenure or Officers. All officers 
and agents shall be subject to removal at any 
time by the affirmative vote of a majority of 
the whole Board of Directors." 
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The Supreme Court in the quo wa,rra.nto pro-
ceeding held that this last quoted by-law was con-
trolling and that a majority of the board had 
the right to remove any officer without cause and / 
without notice. / 

At the trial of the cas 1e a.t bar the plaintiff 
proved his employment as president for the year 
1925 at a salary of $24,000; that he had functioned 
as president up to the time of his removal on Feb-
ruary 2, 1925; that under Article IV section 4 of the 
By-Laws he, as president, had general charge of the 
business of the company ( p. 26, line 8) and that he 
had exercised the functions of president and gen-
eral manager until the time of his1 removal ( p. 17, 
lines 20-30) ; that he had been paid $2,000 on ac-
count of his salary for the month of January, and 
that following his removal and as! soon as his health 
would permit, he continued to return to, his office at 
the defendant's factory until late August, 1925 (p. 
26, lines 25-35) . 

vVhen the plaintiff rested his case, defendant 
moved for a non-suit which the trial judge denied. 
The defendant then proceeded with its defense and 
called a witness, lVIr. Allen, evidently with the in-
tention of establishing , if it could, the first separate 
defense in its answer that the plaintiff had been 
removed "for good and just cause'' ( p. 7, line 30). 

The testimony of l\!Ir. Allen did not anywhere ap-
proach establishing that defense by the time of the 
adjournment for the day ( pp. 54-73) . 

The next morning the trial judge reversed hiS' 
ruling of the day before upon the motion of non-
suit, whereupon the defendant rested its case ( pp. 
7 4 to 79; p. 78, line 35), counsel for the defendant 
stating his willingness to submit to the direction 
of a verdict for $2,000 the amount payable in ad-
vance on account of the plaintiff's salary for the 
month of February (p. 77, line 20). This suggested 
direction of a verdict for $2,000 was objected to by 
plaintiff's counsel (p. 78, line 30). Counsel moved 
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for a direction of a verdict for $22,000 in the plain-
tiff's favor which was denied (p. 79, lines 1-10) and 
the court thereupon directed a verdict for the plain-
tiff for $2,000 with interest ( p. 79, lines 15-30). 

The defendant failed to establish its first 
separate defense that it had removed the plaintiff 
from his office of president "for good and just 
cause" (p. 7, line 35). It submitted no material 
evidence on that subject whatever. An offer of 
proof was made but was not followed up. The trial 
judge took it under advisement until the next 

· morning ( p. 70, line 35; p. 73, line 25). But the 
next morning, the trial judge reversed himself and 
thereupon the defendant res.ted (p. 78, line 35). 

..---- The alleged proof of good ca use was the same set 
of facts which were submitted to the Supreme 
Court in the quo wa,rranto proceeding; and asi to 
that the Supreme Court said ( 132 Atl. 322, p. 323) : 

--

"If we were to look at the alleged causes we 
should be obliged to hold that they were wholly 
inadequate. Dr. ,valker, so far as the evi-
dence indicates, actuated by high motives, en-
gaged in a move which had for its. object the 
protection of the interest of the company of 
which he was the executive head. It was ap-
parently an effort to a void a recurrence of the 
same precarious situation in which the com-
pany ha.d found itself when the Carbinol Con1-
pany was formed." 

Since the defendant rested without proving "good 
ca use" there was no defense left in the cas:e, unless 
the provision of Article 4, Section 3 of the By-
Laws constituted a defense. That section pro-
vided that all officers and agents shall be subject 
to removal at any time by the affirmative vote of a 
majority of the whole Boa.rd ( p. 25, line 35). 

The question therefore is.: what is the effect of 
this By-Law on the plaintiff's right to recover his 
salary for the balance of the year 1925 for which 
he had been elected president at the "annual salary 
of $24,000" (p. 16, line 10). 
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I. 

The plaintiff's contract was an entire 
contract for the definite term. of one 
year. 

T'he by-laws in the case at bar 8pecifically fix the 
term of office. 

Article 4, Section 1, provides that the president 
"shall be elected annually by the Board of Di-
rector s" ( p. 25, line 20) . 

The amendment to the by -la.ws fixing the salary 
of the president provided: "The presid ent of the 
company shall receive an annual salary of $24,-
000.00" ( p. 16, line 10). 

The use of the word "annual" and "annually" in 
these by-laws clearly indicates: the fixed period of 
one year. 

The word "annually" both by derivation and 
through common use ne~essarily implies a fixed 
term of a year. The cases, so hold. 

In Chel'msford Company v. Dem.arrest) 7 Gray 
( Mas,s.) 1, the action was on a bond giv~n to the 
company by its treasurer conditioned for the faith-
ful performance of his duties as such. 

The s.tatute under which the corporation was 
organized provided that the treasurer should be 
"chosen annually." The statute also provided that 
he should hold his office until another was chosen 
and qualified in his stead. T'he defense was that 
the breach had occurred after the expiration of one 
year fro1n date of his election. One of the questions 
involved was as to the meaning of the words 
"chosen annually". Chief Justice Shaw said (p. 3) : 

"The court are of opinion that under the 
direction of this law, Phelps was elected as 
treasurer to an annual office; that the bond 
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was a collateral security for the faithful per-
formance of the duties of that office; and 
that such office being annual, such duties are 
limited to the ter1n of a year." 

The Court further said ( p. 3) : 
"Nor do we think that the further pro-

vision above cited-'shall hold their offices 
until others are chosen and qualified'-sub• 
stantially changes the character of the office 
from an annual one to one for an indefinite 
ti1ne." 

In this connection it may be noted that the by-
laws of Maas & Waldstein Company do not provide 
that the officers shall continue until their successors 
are elected. Such a provision is unnecessary, in any 
event, as section 13 of the Corporation Act provides 
specifically that the officers "shall hold their offices 
until others are chosen and qualified in their 
stead.'' 

In City of Buffalo v . .,_lf acKay) 15 Hun (N. Y.) 
204, the ordinances of the City of Buffalo pro-
vided that the Board of Health should "annually 
appoint" a physician as health inspector. Dr. 
MacKay was chosen "for the ensuing year" and 
accepted the office. Later an effort was made to 
rescind the resolution appointing him. 

The court were "unanimously of the opinion" 
that Dr. MacKay, by virtue of such appointment 
and acceptance "was entitled to the office for the 
tern1 of one year thereafter." 

- This Court in Willis v. Willys Corporation) 98 
N. J. Law 180, reviewed every authority in the 
State. The co:atract there was ( p. 180), 

"we engage your services as Assistant Comp-
troller in Charge of Factory Accounting with 
a salary at the rate of $7,500.00 per year, with 
the understanding that if the connection proves 
satisfactory the salary, beginning with Jan-
uary 1, 1921, will be at the rate of $9,000.00 
per year." 
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This Court said ( p. 181) : 
"Our consideration of the case leads us to 

the conclusion that the letter alone, viewed 
as the entire contract is properly to be con-
strued as a hiring by the year." 

"There is a great diversity of view in the 
different jurisdictions respecting this class of 
cases. The 'English view', so called, tends to 
a construction establishing a contract for a 
definite term if this can be spelled out of the 
language used. The 'American view', favored 
by most of the states, tends toward a holding 
that the hiring is at will unless the contrary be 
fairly plain. 26 Cyc . 973 et seq.)· Willis, Con., 
§ 39. Our own cases seem to favor the English 
view." 

"In Beach v. Mullin, 34 N. J. L. 343, a stip-
ulation for payment of wages monthly, without 
more, was held to indicate a monthly term, 
the court relying on English cases almost en-
tirely." 

"In Stanford v. Fisher Varnish Co., 43 N. J. 
L. 151, plaintiff was hired at $12 per week, and 
the court said the employment was by the 
week; the fact that later a resolution of the 
board of directors was passed providing that 
his salary be increased $104 per annum thus 
making his salary $14 instead of $12 per ~eek,'' 
was held to indicate only a 1nethod of computa-
tion and not a change in the original contract 
of hiring except as to amount of pay." 

"In J oneB V'. Manhattan Horse Manure Co., 
91 N. J. L. 406, the contract wa~; construed by 
the Supreme Court as an annual hiring." 

"In Lyons V'. Pease Piano Co., in this court, 
92 N. J. L. 592, a contract for '$50 per week 
salary and one per cent. co1nmission on net 
sales over $60,000, salary to start with new 
year, all reports run from January 1st to De-
cember 31st,' was construed as evidencing a 
hiring by the year." 

"In Pfeil v·. Chris ,tian Feigenspan, Inc., 97 
N. J. L. 3, the Supreme Court, speaking 
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through the Chief Justice, remarked : 'So that 
if nothing else appeared in the findings of fact 
except the agreement to pay an annual salary, 
the law would justify the inference that the 
employment was by the year.' 

"The trial court would have been justified in 
instructing the jury that the letter and plain-
tiff's acceptance of its terms established a hir-
ing by the year." 

In Henry M. Beach v. Margaret Mullin) 34 N. J. 
Law 343, the Court said ( p. 343) : 

"Tbe entirety of a contract does not depend 
upon it s subject matter. An entire contract is 
a contract the consideration of which is entire 
on both sides. Whenever there is a contract to 
pay a gro Sis sum for a certain definite con-
sideration the contract is entire, and not ap-
portionable either in law or in equity. Story 
on Contracts, § 22. A contract to pay $16 for 
a month's service is as entire in its considera-
tion as is a contract to pay a, certain sum for 
a single chattel, or for a specified number of 
chattel s.'' 

In John Jones) Respondent v. M anha ,ttan Horse 
Manure Oornpany) Appellant) 91 N . J . Law 406, the 
Court said ( p. 408) : 

"As will be observed there is no express 
limitation of the term of service, though the 
plaintiff was to be paid $1,500 per year, pay-
able semi -monthly. But a stipulation in a 
written contract for a specified amount of 
salary per year, payable semi-monthly, is not 
inconsistent with a yearly hiring, a.nd the con -
tract will be deemed to be a hiring for a year 

. when, from a consideration of all its terms, 
such appears to have been the intention of the 
parties. Beach v. Mullin, 34 N. J. L . 343; Stan-
ford v. Fisher Varnish Co., 43 Id. 151; Larkin 
v. Hecksher, 51 Id. 133; Pas:sino v. Brady Brass 
Co., 83 Id. 419." 
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In Simpson B. Lyons ·) v. Pease Piano Company) 
92 N. ,J. Law 592, the plaintiff wrote (p. 593) : 

"I will accept your proposition on salary for 
the writer, i. e., $50 per week and one per cent. 
commission, on net sales over $60,000 made 
through our Newark store, this to include any 
and all sales, with the understanding my salary 
starts with the new year, January 1st, 1917, 
all our reports run from January 1st to De-
cember 31st." 

This Court said ( p. 593) : 

"Where the term of employment involved 
is left by the writing in the sphere of doubt, 
and a practical method of determining it is the 
circumstance of ·weekly or monthly payments 
made during its continuance, as evidencing the 
mutual intent by the construction of the par-
ties themselves, the settled rule is to resort to 
that circumstance as an aid in the proper con-
struction of the contract. Steffens v. Earl, 40 
N. J. L. 128; Passino v. Brady Co., 83 Id. 419; 
Jones v. Manhattan Co., 91 Id. 406." 

"In the latter case the payments were made 
semi-annually, but it was held that that fact 
was not inconsistent with a yearly hiring 'when 
from a consideration of all of its terms, such 
appears to have been the intention of the par -
ties.' " 

. 
The Court then reviewed the evidence and said 

(p. 594) : 

"These facts and circumstances, combined 
with the language of the acceptance, evince 
that the period conte ,mplated was neither a hir-
ing at will nor by the week, and that the trial 
court properly construed the contract as a 
yearly hiring." 

In Fra.nk P. Pfeil) v. Ohristia ,n Fe:igenspain) Inc.) 
97 N. J. Law 3, the facts were found to be (p. 4) : 

"That the plaintiff went into the employ 
until the 8th of July, 1~20, when he was dis-

,: 
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charged from his service without just cause; 
that on or about December 31st, in each year , 
it was the custom of the defendant to call the 
plaintiff into its ofiice and inform him what his 
annual salary would be for the succeeding year; 
that in this manner the plain tiff was inf or med 
his salary for the year 1919 would be $4,400; 
and that he wa.s further inf o,rmed on Jan nary 
31st, 1920, that his salary would remain at that 
su1n for the year ending January 1st, 1921. On 
these facts the court found, as a matter of law, 
that the plaintiff was employed by the year, and 
that having been illegally discharged, without 
cause, was entitled to so much of his salary as 
would have accrued betw ·een July 8th, 1920, 
and January 1st, 1921." 

The Supreme Court, by the Chief Justice, said 
(p. 4) : 

"The only groun ·d up on which we are asked 
to reve r se this judgment is that on the facts 
found no agreement as: to the term of the em-
ploym ent is shown, the argument being that 
an agreement to pay salary at an annual rate 
does not constitute a contract of employment 
for a year." 

The Court then cited Bea -ah v. MuUin) 34 N. J. 
Law, 343, and said further ( p. 4) : 

"The cited case has frequently been referred 
to with approval in our later decisions and is: 
accepted as accurately stating the rule of law 
in a case like that now before us. So that if 
nothing else appeared in the findings: of fact 
except the agreement to pay an annual salary, 
the law would justif y the inference that the 
employment was by the year." 

In Passino v. Bra 1dy Bra ,ss Co.) 83 N. J. Law, 
419, the conflicting claims were ( p. 419) : 

"* -le· * that he was employed by the de-
fendant as manager and superintendent of its 
business in Jersey City for one year from 
September, 1909, and without sufficient legal 
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cause was discharg ed therefrom on October 
13th, 1909; that his salary was fixed at the 
sum of $2,500 per year, payable in equal semi-
monthly payments. It a.ppears that during his , 
employment he was constituted the secretary 
of the company by the directors, and the in-
ference is that the salary comprehended the 
compensation for the performance of the duties 
of both manager and secretary. 

T'he defendant insisted that the plaintiff was 
not em ployed for a year ; that his discharge 
was warranted, and that the plaintiff had ac-
quiesced in it." 

The jury settled the facts as claimed by the plain-
tiff ( p. 421) : 

In the course of its opinion the Supreme Court 
by Justice Minturn said (p. 421): 

"The trial court refused the nonsuit, and 
we think properly, for the rea.son that, if t4e 
plaintiff's statement of the facts be accepted, 
a jury might find that there existed a con-
tinuing contract between these parties which 
contemplated the employment of the plaintiff 
in the dual capacity of manager and secretary, 
and that his unwarranted discharge from that 
employment created a liability upon the part 
of the defendant for the breach. 1. Thomp,. 
Corp. 804; Barnk v. Pci,terson ,) 7 Cranch 299; 
Darnforth v. President) &c.) 12 Johns (N. Y.) 
227. 

The existence of a continuing contract of 
service from year to year, or from one definite 
period to another, may be implied from proved 
facts and circumstances, and ·the course of 
business between the parties, and is always a 
ques,tion of the intent of the parties. Hoiigh-
woviit v. Boisarnbin , 3 C. E. Gr. 315; Clark Con. 
24; Ta,tterson v. Suffolk Co., 106 Mass: 56; 9 
Cyc. 242; Bea .oh v. Miillin, 5 Vroom 343." 

The plaintiff in the case at bar was elected presi-
dent successively for ten years always at an an-
nual salary. Each new election constituted a new 
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and entire contract for a year; or it may conceiv-
ably be said that the parties by their conduct in-
tended that the original contract of hiring in its 
entirety should run from year to year, as in I{islak 
v. Muller) 5 N. J. Adv. Rep. 64, where the Court said 
(p. 66): 

"T1ie first point made by the defendant is 
that even thoug ·h the defendant continued in 
the employ of the complainant, the contract 
was not continued after June 15th, 1925, be-
cause there is no provision in the con tract for 
giving notice of its , discontinuance after April 
15th, 1924. I do not agree with the defendant 
in this. The parties :, by their conduct, ac-
quiesced in a renewal of the contract from year 
to year, and all its provisions, so far as appli-
cable, remained in force. It is plain, from the 
conduct of the parties, that they intended that 
the contract in its entirety should run from 
year to year. Pa ,ssino v. Braidy Bra ,ss' Co.) 83 
N. J. Law 419; Joines v. Manhattarn Horse 
Manure Co., 91 N. J. Law 406; Lyons v. Pea ,se 
Piarno Co.) 92 N. J. Law 592; Pfeil v. Olvristian 
Feig 'ens'p,an7 Ino.) 97 N. J. Law 3; Styles v. 
Lyons (Conn.) 86 Atl. Rep. 564, 565; Ta,tter-
son v. Suffolk Maniifaoturin_q Co., 106 Mass. 
56." 

Under the facts and the law it must result that 
the employment of the plaintiff was for the fixed 
and definite term of one year. 

This fundamental fa.ct in the case leads on to the 
next point. 
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II. 

The By-Law, Sec. 3 of Article 4 (p. 25, 
line 35) providing that all officers and 
agents shall ·be subject to removal does 
not militate against the plaintiff's right 
to recover his unpaid salary. 

Please remember that in addition to , the :fixed 
term of employment, the removal was without cause 
and utterly unjustified under· the evidence in the 
case and that all the defendant has to stand on is 
the by-law. 

Conceding, but only for the sake of the argu-
ment that the directors had full power of removal, 

' as the Supreme Court found in the quo warranto 
case ( 132 Atl. Rep. 322), yet the exercise of that 
power was at the peril of the defendant company 
with respect to the right of the plaintiff to hold it 
in damages for the breach of his contract: partic-
ularly where, as in the case at bar, no good cause 
or j stification is proved. 

/ d ur case is squarely within the pronouncement 
of this court adopting the opinion of the Supreme 
Court in In re Griffing · Iron Co.) 63 N. J. Law, 168, 
affirmed on opinion at page 357. One of the ques-
tions there was the validity of a corporate election. 
Its validity could only be questioned if there was 
invalidity in the removal of the former incumbents. 
The court, by Justice Collins, said ( p. 175) : 

"The statute recognizes a power of removal 
( section 15) , and such power is indeed in-
herent. If there be a fixed term of office re-
moval must be for cause, but otherwise, unless 
limited by statute or by-law, the power to re-
move ministerial officers is absolute, in the body 
that elects, subject only to a right of action if 
there be a breach of contract or employment. 
Thomp. on Corp., sections 804, 805, 820." / 

J 
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In Thompson on Corporations) section 804, cited 
in Griffing Case, the author, after pointing out that 
the directors ,vho appoint a ministerial officer may 
undoubtedly remove him at pleasure, says: 

"And he has no remedy other than an action 
for damages against the corporation for a 
breach of contract." 

So in section 805, cited in the Griffing Case, the 
author, in speaking of corporate officers, says: 

"They are dischargeable like any other em-
ployee subject only to their right of action 
against the corporation for damages for a 
breach of the contract of employment." 

And again in section 820, cited in the Griffing 
Case, the author makes a distinction between an 
officer who has a franchise in the office and one who 
has not, and says, with respect to the officer who 
has no franchise: 

"But the corporation may discharge him as 
any other employer may discharge his employee 
without assigning any cause but subject to the 
liability of an action for damages for breach of 
contract if by discharging him its contract with 
him is broken." 

The court in the Griffing Case clearly recognized 
a right of action on the part of the officer removed 
for the breach of his contract of employment, and 
clearly recognized that while a right of removal may 
exist, it is subject to a right of action for damages. 

In the Griffing Case the by-laws of the company 
directed that the directors should choose the officers 
but fixed no term of office (p. 175). 

In the case at bar the term of office is fixed to 
that of one year. 

Guppy v. StoUw ·erck Bros. Inc. in the New York 
Court of Appepals ( 111 N. E. 249) seems squarely 
in point. That was an action to recover salary 
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which the plaintiff claimed to be due him under a 
contract of employment for one year. I-le was dis-
charged at the end of four months.. The court found 
that he was employed for a definite period of one 
year (p. 251). In connection with his employment 
he was elected a managing director of the defendant 
corporation. 

In this case the New York court sharply distin-
guished · between the power of the Board of Direct-
ors to remove an officer, as contrasted with their 
lack of power to terminate a contract for a definite 
term, and they held that the power to remove him 
from the office to which he had been elected did not 
carry with it the right to discharge him from his 
employment in view of his contract for a fixed term. 

The Court said ( p. 251) : 
"It is claimed by the respondent that it had 

the right to terminate the plaintiff's employ-
ment, even if he had been en1ployed for a period 

· of one year. This claim rests upon the fact 
tha_t the by-laws of the defendant corporation, 
which were known to the plaintiff, provided 
that 'The Board of Directors by a 1najority vote 
may at any regular or special meeting remove 
a director or officer and by like vote fill the 
vacancy so created.' Pursuant to this 1 by-law, 
the defendant on April 28, 1910, adopted the 
following resolution: 'Resolved, that :Mr. H. A. 
Guppy is removed fro1n his position as 1nan-
aging director, and l\'Ir. Ludwig Stollwerck is 
he·reby appointed and elected as1 managing di-
rector in his .place.' We can find in the record 
no evidence that the plaintiff acquiesced in 
this action as has been suggested, and we are 
of the opinion that this by-law did not au-
thorize the defendant to termina .te the plain-
tiff's employment as general manager. While 
the by-law empowered the board of directors 
to remove a director or officer, it did not au-
thorize them to terminate a contract with one 
whom they had e1nployed for a, definite term. 
·The fa.ct that the plaintiff had been elected 
a director in no way alters the situation. His 
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election as director was in pursuance of his: 
contract of employment. It did not supersede 
the contract and render his contract which was 
for a definite ter1n terminable at will. Douglass 
'1-'. Merchants Ins. Co., 118 N. Y. 484, 23 N. E. 
806, 7 L. R. A. 822, upon which the respondent 
relies !, is plainly distinguishable from this case. 
In that case one who acted as the secretary of 
the corporation at an annual salary was not 
employed for a definite term, and the decision 
in that case turned upon that fact. Indeed, in 
Judge Bradley's opinion in that case, it is 
po,inted out that in cases 1 where the employe 
had been employed under a special contract it 
has been held that the corporation loses its gen-
eral power of removal. Trus ,tees 1 of Soldier-s' 
& Orphans' Home v. Shaffer, 63 Ill. 243; :Mar-
tinov. Commerce Fire Ins. Co., 4 7 N. Y. Super. 
Ct. 520. 

The plaintiff held his place, like any other 
agent or servant subject to the ter ·ms of the 
contract under which he was employed. If no 
stated term was fixed he was sub]. ect to re-' ' moval by the board of directors, even in the 
absence of a. by-la ·w giving the directors this 
power: ,vhen he was 1 elected as1 a director of 
the corporation he held that office under the 
provisions of the by-law, subject to removal 
by the board of dir 'ectors. The power to re-
move him from the office to which he had been 
elected did not car ·ry with it the right to 
discha ,rge him from the employment of the 
defendant in view of the special contract for a 
fixed term under which he was employed." 

D1ovu,gla1ss v. J.l!lercha,nts Ins. Co.) 118 N. Y. 484; 
23 N. E. 806, is cited and distinguished in the 
opinion in the Guppy case because there wasi no 
contract for a definite term. 

In Hand v. Clearfield Oonsolid'.a.ted Coal Go. 
(Pa.), 22 Atl. 709, there was a hir-ing for one year. 
The Court said ( p. 710) : 

"In the presence of plenary proof of a con-
tract of hiring for a year, there is no room 
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for the contention that the appellant was at 
liberty to terminate the employment at its 
pleasure, and without liability to its employe. 
It was clearly within the power of the corpora-
tion to make the contract in question, and it 
is bound to compliance with its terms." 

The court cited and quoted from Trustee ,s of 
Soldiers\ <'~C. Home v. Shaffer) 63 Ill: 243 ( cited in 
the opinion in the Guppy case), and said ( p . 710) : 

"In Soild.iers) Orphans) JI ome v. Shaffer) 63 
Ill. 243, the trustees of the corporation were 
authorized by its charter to remove any officer 
or employe if the interests , of the institution 
required it, and it was held that this conferred 
on the trustees a power of removal at their 
discretion, if there ·was no special contract for 
the service of the employe for a definite time; 
but that it did not give the right to discharge 
him without any dereliction on his part when 
he had been engaged for a fixed period. It was 
said by the court in the case cited that, 'if 
a corporation desires to retain the right of re-
moval at its dis 1cretion, it must not bind itself 
by a special contract. The law will not permit 
it to disregard the terms of its contract, but it 
mus ,t be governed by the same rule as is a 
natural person.' This rule is so consonant to 
reason and justice that its 1 existence should not 
be questioned, nor its enfo ,rcement resisted. 
The evidence of any dereliction of duty on the 
part of the appellee is very slight and unsatis-
fa~tory." 

In the case at bar there is no evidence whatever of 
any dereliction of duty or justification for a dis-
charge. On the contrary, there is the finding of the 
Supreme Court in the quo warranto case ( 132 Atl. 
322, p. 323) that the alleged causes of discharge 
were totally inadequate. 

The cases cited fully demons ,trate that, assuming 
the power of removal to exist, it can be exercised 
only at the peril of a breach of contract in those 
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cases whe ,re, as here, there was a fixed term of em-
ployment, and no good cause of removal is shown. 

The trial judge , when diS1posing of the motion to 
nonsuit, properly grasped the dis,tinction between 
the abstract right to remove an officer from his 
office and the liability of the defendant company 
for breach of his contract of emplo yment (p. 53). 

vVhen, however, he came to reverse himself the 
next mornin!>' his mind seemed to have become con -o 
fused upon the legal questions involved. The trial 
judge completely lost sight of the fact that the de-
fendant company had made a contract with the 
plaintiff for the definite period of one year. He 
said, in addressing counsel ( p. 76, line 10) : 

"It is not a question of having made a con-
tract with this gentleman, having, for instance, 
gone to a certain place and said, 'Now, you 
come with us and we will make a signed con-
tract with you and hire you for one year at so 
much money,' but they did not do that; they 
said to him, 'Now, the office of president is 
vacant and carries with it a salary of $24,000 a 
year, and we will elect you to that office,' and 
he is elected to it by vote and is deprived of the 
office regularly under the by -laws so far as the 
right to deprive him of the office is concerned." 

That is an entirely wrong conception of the evi-
dence. · The trial judge's argument was that the di-
rectors, having removed the plaintiff from the office 
of president by reason of which the office became 
vacant, and that vacancy having been filled, the 
plaintiff could not sue for the salary which went 
with the office because it had been appropriated to 
pay the new incumbent who succeeded the plaintiff 
( p. 75, line 17 to p . 76, line 20). 

The trial judge reasoned as though the exact sum 
of $24,000 had been appropriated to the salary of 
president in the same manner as a municipal body 
might appropriate a given sum of money to meet a 
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building contract. The two cases, however, are not 
at all parallel. In the case of the municipal body, 
under the municipal lien law the fund may be 
liened up to, but not in excess : of the a1nount 

' appropriated. 
But in the case at bar there was no distinct appro-

priation of a :fixed fund for the salary of the presii-
dent in the sense that the defendant company could 
not, under any circumstances, be called on to pay 
more than $24,000 for the salary of a president 
during a given year, because the , company, by 
wrongfully discharging its president, laid itself 
ope·n to a general liability for which it could be 
held in damages and required to answer any judg-
ment out of any fund or property which it might 
have. 

The plaintiff had been employed for a :fixed term 
and was discharged without cause and this created 
a liability as against the defendant for the breach 
of his contract which entitled him to damages for 
the unpaid amount of his salary. 

The trial judge · cited a cas;e in 99 N. J. Law 
(p. 79,line13) :-l(eeglev. Hudson County) 99 N. J. 
Law, 26. That case and the cases which it cites are 
not at all in point as all of them dealt with a public 
employment. The plaintiff in the l(eegle case had 
been discharged contrary, as he claimed, to the 
Civil Service Act, and sought in a salary suit to trv 
his right to the office. 
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III. 

/ The plaintiff had the right to recover 
the full aJnount of his unpaid salary be-
cause the contract of einployinent with 
the plaintiff for the fixed terin of one 
year operated to nullify the power to 
discharge as reserved in the by-laws. / 

The defendant corporation was practically owned 
by three men, the plaintiff, and Messrs. Maas and 
Magnus. Those three constituted 99.6o/o of the 
stockholders. 

The same three stockholders constituted the en-
tire Board of Directors. 

Seher, who had 0.4o/o of the stock (20 shares), 
knew and acquiesced in the election of the plaintiff 
as president for ten years. 

The Board of Directors, at its meeting held on 
December 2, 1924, elected the plaintiff president 
for the ensuing year which, under the by-laws, 
carried with it a salary of $24,000 per annum (p. 
15, line 15; p. 16, line 10). 

This action of the Board of Directors operated to 
repeal Section 3 of Article 4 of the by-laws so far 
as the power to remove the president and cut off 
his salary was concerned. 

,,., / In 1 Thomp. on Corp.) 2nd edition, Sec. 1023, the 
author says: 

"There are cases which seem to hold that a 
corporation may work a repeal of a by-law by 
contract. This principle has been applied in 
the employment of officers and agents by 
special contract. Where the power to discharge 
":"as reserved by the by-laws, but the corpora-
tion through its managers or directors entered 
into a special contract of employment for a 
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fixed term, it operated as a nullification of the 
power to discharge as reserved in the by-laws. 

( Citing in the footnote Solcliers) Orphans) ' 
I-I ome vs. Shaffer) 63 Ill. 243.) / 
And in a. New York case it was said that a 

by-law of the company providing that officers, 
clerks, etc., s-hould be elected during the pleas-
ure of the board, did not deny to the defendant 
the povver, by special contract, to overcome it 
or set it aside. 

( Citing in the footnote ll!l artino v. Com-
merce Fire Ins. Co.) 6 Jones & S. (N. Y.) 
520.) 
In a later case in the same state the court of 

appeals say : 'It may be assumed, for the pur-
poses of the question, that this is within the 
power of the board, which creates the by-laws, 
and that when it appears that a special con-
tract is made by such board, in terms which 
indicate an intent of the 1nembers to exclude 
from it the operation of the by-laws having rela-
tion to the right of terminating service, such 
contract of employment may not be subject to 
it. ( Citing Douglass v. :Merchants Ins. Co., 118 
N. Y. 484, 23 N. E. 806.)" 

/ ' Section 11 of our Corporation Act provides as 
follows: 

"11. By-laws. 
The power to make and alter by-laws shall 

be in the stockholders, but any corporation 
may, in the certificate of incorporation, confer 
that power upon the directors; by-laws ma.de 
by the directors under power so conferred ma.y 
be altered or repealed by the stockholders." / ' 

In addition, the certificate of incorporation pro-
vides that the directors may alter or repeal the 
by-laws (see Minute Book). 

/ The 11th paragr~ph of Certificate of Incorpora-
tion states : 

"The Board of Directors shall have the 
power without consent or vote of stockholders 
to make, alter, amend or rescind the by-laws 
of the corporation." / 
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An example of this is found in the action of the 
directors in amending the by-laws to change and 
increase the salaries of the president, vice-president 
and treasurer ( p. 15, line 37, to p. 16, line 20). 

If the stockholders or directors can make, alter or 
repeal by-laws it follows that they can waive them. 

In Breslin v. Fries--Breslin Co.) 70 N. J. Law, 274, 
/ this court, in an opinion by Justice Pitney, said 

(p. 282): 

"Saving so far as public policy and the in-
terests of creditors and other third parties are 
concerned (none of which is involved in the 
present case), the stockholders may bind them-
selves inter s-ese and in favor ' of the corporation 
by their own acts : and agreements, and what 
will bind all the stockholders, with respect to 
an obligation from the company to one of its 
members, will bind the company as such." / 

And again, after citing Thomp. on Corp.) Sec. 
5314, to the effect that the stockholders are in a 
substantial sense the corporation, he said (p.283) : 

"It follows that many acts ·which the direct-
ors may do outside the scope of their powers be-
come ratified and validated by the aaquies ·cence 
of the bocly of shmreholders) and in general, the 
body of shareholders can ratify and confirm 
any act done by the directors or other officers 
of the corporation without a precedent au-
thorization which the shareholders could have 
authorized originally.' See, also, 4 Thomp. 
Oovrp.) sections 4496, 4497." 

And see In re Griffing Iron Conipany) 63 N. J. 
Law, 168, affirmed page 357, at page 171. 

In the case at bar the meeting of the directors 
which elected the plaintiff president at an annual 
salary of $24,0'b0 not only was a meeting of the full 
Board, all of the Directors being present, but those 
same gentlemen constituted all of the stockholders 
of the corporation. 
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In 14 C. J., Sec. 437, note 55, cites a long list of 
jurisdictions for this proposition: 

"as a corporation may at any time amend its 
by-laws by proper corporate action, it may ex-
pressly or impliedly waive the provision of a 
by-law even in favor of or as against stock-
holders or members by action which is binding 
on the corporation." 

The decision of the New York Court of Appeals 
in Doug 'l'a,ss· v. Mercharnts- Ins. Co.) 118 N. Y. 484; 
23 N. E. 806, illustrates , this point. T'he Court 
there s:a.id ( p. 487) : 

"* ·* ·* and in Ma!Y''tino v. CommerC'e Fire 
Jn,s. Co.) 15 J. & S. 520), it was held that the 
by-laws of the defendant providing th_at offi-
cers, clerks, etc., should be elected during the 
pleasure of the board, did not deny to the de-
fendant the power by special contract to over-
come it or set it aside. 

It may be assumed, for the purposes: of the 
question, that this is within the power of the 
boa rd which cre ·ates the by-laws, and that when 
it appears that a special contract is made by 
such board in terms which indicate an intent 
of the parties to exclude fr~m it the op~ration 
of the by-laws having relation to the , right of _ 
terminating service, such contract of employ-
ment may not be subject to it.'' 

The election of the plain tiff as president was the 
unanimous act of the full Board of Directors, who 
also constituted an of the stockholders of the de-
fendant company. 

They had power to repeal or rescind the by-laws. 
They also had power to waive them. Their action 
in electing the plaintiff president for a full term 
for the year 1925, in the face of Section 3, Article 
4 of the by-laws (p. 25, line 35), providing for the 
Tenure of Officers, must, of necessity, be construed 
to indicate an intent of the parties to exclude the 
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contract of hiring from the operation of the by-laws 
( Sec. 3, Article 4) having relation to the right of 
the removal of an officer. 

vV e have th us far argued on the assumption that 
the Directors had the right to remove the plaintiff 
from the office of president, as the Supreme Court 
in the quo warranto proceeding found. 

The question of the power to remove at all, under 
the facts, remains to be discussed. 

IV. 

Since the plain tiff was elected presi-
dent for a fixed terlll he could not be re-
llloved except for cause and upon notice 
and hearing and the rellloval was in-
effective to bar his recovery for the 
breach of his contract of elllploylllent. 

We postulate this proposition on ( 1) the fact 
that the plaintiff was elected for the fixed term of 
one year; ( 2) the fact that no cause or justification 
is shown for his discharge; and ( 3) the fact that 
he had no notice that the meeting of the Board wa~ 
to consider the removal and had no opportunity of 
being heard. 

vVe are also conscious in arguing this point that 
it is directly contrary to the determination of the 
Supreme Court on the qu.o warra.nto proceeding 
(see Wa-lker v. Maa .s, 132 Atl. 332); but we are now 
in the court of last resort and with great deference 
to the Judges who determined the quo w1a,rranto 
case, desire to question the correctness of their de-
termination. 
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The by-laws provided that al1 officers and agents 
should be subject to removal at any time by the 
vote of a majority of the board of directors. This 
provision of the by-laws, however, could not over -
rule the fundamental right of a person to be af -
fected by the official action of the board to be 
heard. The by-law is silent as to whether the re-
moval may be with or without cause, but it is neees-
sarily implied that the removal could only be for 
cause, particularly where the tenure of office was 
for a definite term. 

Reference to the cases will demonstrate this. 
In Stanley v. Passa ,ic) 60 N. J. Law 392, the 

Supreme Court said by Chief Justice ( then Justice) 
Gumm ere ( p. 394) : 

"That a party whose rights are to be directly 
affected by official action is entitled to have 
an opportunity afforded him of being heard in 
relation thereto before action is taken, when-
ever such action is judicial in its character, is 
entirely settled in this court. Vanatta v. 
Morristown, 5 Vroom 445; Traction Company 
v. Board of Works, 27 Id. 431; Connolly v. 
Freeholders, 28 Id. 286." 

In In re Griffing Iron Co.) 63 N. J. Law 168, 
affirmed on opinion, page 357, the Court said 
(p. 175): 

"The statute recognizes a power of removal 
( section 15) , and such power is indeed in-
herent. If there be a fixed term of office re-
moval 1nust be for cause) but otherwise, unless 
limited by statute or by -law, the power to re-
move ministerial officers is absolute, in the body 
that elects, subject only to a right of action if 
there be a breach of contract of employment. 
Thomp. on Corp., Secs. 804, 805, 820." 

Observe that the language is 
"If there be a fixed term of office"-

which was the situation here, 
"removal must be for cause." 
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In Costello v. Cu,sack Co.) 124 Atl. 615, the ques-
tion was as to the legality of certain proposed 
amendments to the certificate of incorporation. 
Vice -Chancellor Griffin said ( p. 618) : 

"As to the third amendment, I think it is 
void, because it provides for the immediate re-
l'noval of the director, which means summary, 
and without a hearing; for the word 'imme-
diate' negatives the idea of a hearing, giving 
the person charged time to prepare. In re 
Griffing Iron Co., su,pra) the court said: 

'The statute recognizes a power of re1noval 
( section 15), and such power is * * * 
inherent. If there be a fixed term of office 
removal must be for cause.' Page 175 ( 41 
Atl. 934). 
In proceedings to remove a director the board 

acts judicially, and is without power to remove 
him for cause without giving him a hearing 
with reasonable opportunity to prepare. 
Thompson on Corp ., Sec. 820. 

In Stanley v. Freeholders of Passaic, 60 N. J. 
Law 392, 38 Atl. 181, it was said that a party 
whose rights are to be directly affected by 
official action is entitled to have an opportunity 
afforded him of being heard in relation thereto 
before action is taken, whenever such action is 
judicial in its character." 

Observe, as the Vice -Chancellor points out, 
following the principle of the Stanley case, 
supra ,) that the board acts judicially, which im-
plies notice and the opportunity to be heard. 

The Cu.sack case was affirmed by this court as to 
the result, this court saying: 

"vV e pref er to put our decision upon another 
ground." 

Not only does the board act judicially, but an 
officer elected for a fixed term cannot be removed, 
except for adequate cause. See Smock v. Buchanovn 
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d: Smock Lumber Co., 125 Atl. 115, where Justice 
Trenchard, speaking for this Court, said ( p. 116) : 

"The president of a. private corporation or -
ganized under our General Corporation Act, 
although elected for a fixed term, may be re-
moved by the board of directors, for adequate 
cause. See in re Griffing Iron Co., 63 N. J. 
Law 168, 175, 41 Atl. 931. The statute recog-
nizes a power of removal ( section 15) and such 
power is indeed inherent." 

"Adequate cause", implies a hearing. 

In 2 Thon ip. or'Ji Oovrpora,tions, 2nd ed., Section 
18] 4, the author says:: 

"'Yhere the term is fixed by .statute or by-
laws adopted before his election or appoint-
ment, an officer cannot be removed except for 
cause." 

Once the fact that the election was for a. fixed 
term of one year is established, the ru'ling of this 
Court in In re Gtriffing I ram Co., s·u,pvra, that 

"if there be a fixed term of office removal must 
be for cause'' 

applies. The record is entirely devoid of any evi-
dence showing good cause or jus:tification for the 
removal, as, indeed, the Supreme Court found was 
the situation in the qu.o wimrrarn,to proceeding ( 132 
Atl. 322). 

F 'urthermore, the record is e·qually devoid of any 
evidence showing that the plaintiff had notice of 
the business to be transacted or any opportunity 
to be heard. All that the notice told him was that 
there was to be a meeting ( Ex. P-2, p. 81). His as-
sociates took advantage of his physical inability to 
attend to remove him without a hearing. 

There can be no doubt that the plaintiff's rights 
were directly affected by the official action of the 
Board of Directors at the meeting of the Directors 
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of F'ebruary 2nd, 1925 ( pp. 81 and 82). ~he action 
which they then took was judicial in its character. 
Since the plaintiff had been employed for a fixed 
term of office his removal had to be for cause and 
he was, therefore, entitled to a hearing before the 
Board. 

The Supreme Court, in the quo warrra(}1,to pro-
ceeding ( 132 A tl. 322), held that the by-law ( Sec-
tion 3, Article 4; p. 25, line 35) relating to the 
Tenure of Officers contemplated removal without 
caus :e and, therefore, without notice (p. 323). It 
seems to us that in so holding the Supreme Court 
ran directly counter to the decision of this court 
in In re Griffing Iron Oo., 63. N. J. La .w, 168, at 
page 175, in overlooking the importance in the case 
of the facts: ( 1) that the plaintiff was elected and 
employed as president and general manager for a 
fixed term, and ( 2) that no good ca use was shown 
for his removal. The presence of those settled 
facts in the case brings it squarely within the deci-
sions above cited. 

Finally, a proper construction of the by-laws is 
against the right of removal. 

The by -laws, article IV, section 1 (p. 57, line 19), 
section 2 and section 3 ( p . 87, li ne 4), read as 
follows: 

"Section 1. Executive Officers. 
"The executive officers shall be a president, a 

vice-president, a treasurer and a secretary, all 
of whom shall be elected annually by the board 
of directors. 

"The president, vice-president and treasurer 
shall be chosen from among the directors ; the 
secretary need not be a director. 

"The powers and duties of the treasurer and 
secretary may be exercised and performed by 
the same person . 

"Section 2. Subordinate Officers. 
"The board may appoint such other officers 

as it shall deem necessary, who shall have such 
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authority and shall perfor1n such duties as 
from time to time may be prescribed by the 
board. 

"Section 3. Tenure of Officers. 
"All officers and agents shall be subject to 

removal at any time by the affirmative vote of 
a majority of the whole board of directors." 

Very plainly the context shows that the "Tenure 
of office" ( Sec. 3), provision relates to the "Subor-
dinate officers" mentioned in section 2, and not to 
the "officers" mentioned in section 1. 

The language of section 3 is "all officers and 
agents." Its true construction is "all such officers", 
indicating that the "other officers" mentioned in 
section 2 are those ref erred to as a lower order of 
agents and employees than the "Executive officers." 

It is submitted that the trial judge erred hi his 
final ruling in the case; that his direction of a 

/ve,rdict for $2,000 only was improper, and that the 
plaintiff was entitled to the full amount of the 
balan ce of his salary for the year 1925. 

Respectfully submitted, 

McCARTER & ENGLISH, 
Attorneys of Plaintiff-Appellant. 

CONOVER ENGLISH, 
of Counsel. 
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BRIEF FOR DEFENDANT-RESPONDENT. 

Facts. 

Plaintiff claimed $22,000 as the balance of 
an annual salary fixed for the calendar year 
1925 ( Case, p. 3, 1. 25 and p. 5). 

Plaintiff's complaint alleged that the defend-
ant "elected and employed the plaintiff as its 
President and General Manager for the ensuing 
year at an annual salary of $24,000'' ( Case, p. 
5); that this election and employment took ,place 
on Decem _ber 2, 1924; that he had before that 
annually been "elected and employed * * * 
as President and General Manager of the defend-
ant, and his election and employment on Decem-
ber 2, 1924, was a continuation of his previous 
employment'' ( Case, p. 6). 

To support this contention, plaintiff offered 
the by-laws and proceedings of the directors as 
shown by the minute book of the company as 
follows: 

That in 1915, and each year thereafter until 
and including the meeting of December 2, 1924, 
Dr. Walker was elected president of the com-
pany; that in 1924 his salary was $24,000--per 
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year, having been so fixed at the annual mee_t-
ing of December, 1922; that this was payable 1n 
advance at the rate of $2,000 a month; that he 
received his salary for the month of January, 
1925 ( Case, pp. 15 to 17, 1. 15); 

That he was removed from office on February 
2, 1925 ( Case, p. 20, 1. 20 to p. 21, 1. 35 and 
Exhibit P. 3, pp . 81 and 82); 

That Article 4 provided as follows: 
'' Article 4, Section 1 : 

"Executive Officers: The Executive Offi-
cers shall be a president, a vice-president, 
a treasurer and a secretary, all of whom 
shall be elected annually by the Board of 
Directors'' ( Case, p. 25). 

'' Section 2: Subordinate Officers: The 
Board may appoint such other officers as 
it shall deem necessary, but who shall have 
such authority and perform sue~ duties as 
from time to time may be prescribed by the 
Board. 

"Section 3: Tenu ,re of Officers: All offi-
cers and agents shall be subject to removal 
at any time by the affirmative vo~e of a 
majority of the whole Board of Directors. 

'' Section 4: The President: The presi-
dent shall preside at all meetings of the 
stockholders and by virtue of his office he 
shall be a member of the Executive Com-
mittee. Subject to the Board of Directors 
and the Executive Committee he shall have 
general charge of the business of the com-
pany. He shall sign all certificates of stock 
and shall do all other duties as shall from 
time to time be assigned to him by the Board 
of Directors" ( Case, p. 25). 

That Article 2, Section 5, provided th~t after 
the annual meeting the newly elected directors 
should meet and elect · officers for the ensuing 
year, and the minutes of their meetings in each 
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year showed that the officers were elected '' for 
the ensuing year'' ( Case, pp. 43 and 44) ; 

That all of these by-laws were in effect from 
the time Dr. Walker became president of the 
company ( in 1915) and up to the time he was 
removed. 

It is important to notice that nothing in the 
minutes ,vas referred to as showing any election 
or employment of the plaintiff, either as presi-
dent or general manager, whether on December 
2, 1924, or any other time, except such as arose 
from his election as president and the fact that 
the by-laws above referred to provided that he 
should be the general manager ( Case, p. 26, I. 10). 

Plaintiff's counsel tried to elicit from plaintiff 
testimony as to a separate contract of employ-
ment as general manager, asking, 

"In addition to being a dire-ctor, and in 
1925, President, were you employed by the 
company in any other capacity! Did you 
exercise any other function! '' 

Plaintiff's answer was, 
'' I was in charge of the factory and I was 

general manager of the corporation'' ( Case, 
pp. 10 to 25 ). 

Of course he was general manager. That is 
the usual function of a president. The by-laws 
of this company expressly provided 

'' he shall have general charge of the busi-
ness of the company.'' Article 4, Section 4. 
( Cas e, p. 26, 1. 10.) 

Counsel later asked, 
'' Following your election in December, 

1924, did you perform the duties you had 
previously performed as president and man-
ager of the company! A Yes, sir, I did. 

Q Generally, what were those duties 1 A 
Primarily the management of the factory 
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and secondarily all other matters connected 
with the business of the corporation" ( Case, 
p. 17, 11. 26 to 30). 

Again 
'' Subject to the direction of the Board of 

Directors, who was the responsible officer 
in the general policy of the management of 
the company 1 A Well, there was a sub-
division of duties. My primary duties were 
connected with the manufacturing, but I also 
discussed in conjunction with my associates 
and decided other questions" ( Case, p. 18, 
11. 30 to 40. See also Case, p. 31, 1. 20). 

On cross examination plaintiff was asked, 
''Now, whatever you claim here is for 

salary as president of the company 1 A As 
president and any other position and title 
which may properly belong to me." 

a very indefinite though perfectly safe answer 
(Case, p. 37). 

Asked if there was ever an agreement between 
him and defendant company for the payment 
of any money in compensation for his services 
other than the fixing of his salary as president, 
he could only refer to bonuses ( Case, p. 38, 11. 
10 to 20), which he admitted were, as bonuses 
usually are, an extra compensation voted after 
the services had been rendered, and not in a,ny 
way because of an arrangement that obligated 
the company to pay ( Case, p. 4 7, 1. 40 to p. 49, 
1. 3 ). 

He was asked if he had in mind anything in 
the minute book which employed him as general 
manager as distinct from selection as president. 
His counsel objected on the ground that he could 
not be asked what he had in mind, and the Court 
sustained the objection (Case, p. 37, 11. 30 to 40). 

5 

Asked if he claimed anything in this suit by 
reason of the bonuses that had been voted, he 
could only reply, 

"I claim whatever my counsel sets up." 

whereupon counsel referred to the language of 
his complaint, then followed this colloquy, 

'' Mr. English: The complaint says that 
he was employed as president and general 
manager for a period of one year from the 
December-whatever date it was-at an an-
nual salary of $24,000 a year.'' 

"l\1r. Skinner: It is because the complaint 
says that tliat I am now trying to smoke 
out whatever there might be in the mind of 
counsel for the plaintiff that justifies that 
statement that he was employed as general 
manager. So far I have heard nothing ex-
cept by reference that refers to the by-laws'' 

*evidently an error, either of counsel or of the 
reporter 

and I ask if counsel has anything else in 
the minutes of what he has said.'' 

"N[r. English: Nothing else in the 
minutes, but by practice of the company; 
general manager in a large sense of the 
other affairs of the company'' ( Case, pp. 38 
to 39 to 1. 10). 

That is just what a president ordinarily is, gen-
eral manager in a large sense, and that is just 
what the by-law of the com.pany in this case said 
he should be. 

The company had two offices, one at the fac-
tory in N evvark, and one in New York. Plaintiff 
as president had charge of production at the 
factory. The treasurer and secretary had charge 
of the New York office, with all that passed 
through it ( Case, p. 18, 11. 20 to 40 and p. 31, 
11. 15 to 25) with the president, however, 1n 
general supervision, subject to the Board of 
Directors. 
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When it is realized that by the uncontradicted 
proofs the authority that the plaintiff had as 
general manager ,:was conferred upon him as 
president; that even the duties imposed , upon 
him 

"if not by direct assignment, at least by 
acquiescence and knowledge of the direc-
tors" 

referred to by Mr. English at page 45, were all 
w1thin the language , of Article , 4, Section 4, 

· ·- aboye _D:lferred to describing the -,duties that went 
w_ith, the · office ·of president ( Case, bottom of 
pp . . 25 . and 26, 11. 1 to 10); that the~ only ' contract 
for .compensation th.at _wa.s .shown is found ~:in. the · 
voting ·of a salary of $24,000 .to him as president, 
it is plear that plaintiff'~ apparent att~mpt to 
establish some contract · other than arose from 
plaintiff's election to the office of president com-
pletely failed. 

In a quo warranto proceeding instituted by the 
plaintiff for his restoration to office, the Supreme 
Court held that Article 4, Section 3 of the by-
laws of the company, conferred a sweeping 
power of removal without cause, and therefore 
without notice. 

Walker v. Maas .cf; Wald .stein, 132 Atl. 
Rep. 322 at 323 ; 4 N. J. Misc. Rep. 230. 

Notwithstanding this decision, plaintiff brought 
on for trial the present action, a suit for salary, 
which had not been pressed for trial during the 
pendency of the quo w,arranto proceeding. · 

The learned trial judge denied defendant's mo-
tion for non-suit (Case, pp. 49 to 53), holding 
that the power of removal above referred to did 
not apply to '' a contract case'' ( Case, p. 50, I. 
25) ; that the judgment . of the Supreme Court 
had deprived the plaintiff of his office, but that 
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if his contract of employment had been breached, 
the plaintiff had a right in law to recover 
damages (Case, pp. 51 to 53), and that there was 
a breach of contract if the discharge was 
without cause or justification. The defense then 
proceeded with its testimony, the first witness 
being Mr. William P. Allen, general manager of 
the paint, lacquer and chemical department of 
the DuPont de Nemours Co. His testimony vvas 
not completed when the adjournment was taken 
for the day. vVhen the Court convened the next 
morning, the trial judge stated that, after fuller 
consideration, he had changed his view; that the 
proof shovved that the plaintiff had been elected 
to an office-; that at the time he was elected the 
by-law above referred to was in force; that he 
was chargeable with notice of it; that his right 
to the salary was lost with his loss of his right 
to the office, and that he would grant a motion 
for non-suit if renewed ( Case, pp. 7 4 to 77, I. 
10). The motion for non-suit being renewed, 
plaintiff's counsel argued that even from that 
point of view, plaintiff was entitled to $2,000, 
the salary for the month of February; that as 
that was payable in advance it was due on 
February 1st, and plaintiff was not discharged 
until February 2nd ( Case, p. 77, I. 20). There-
upon defendant rested its case, offering to submit 
to a direction of a verdict for $2,000, the amount 
of one month's salary. Such direction was given. 

The question then that is before this Court is 
the effect of the by-lav,r giving the power of re-
moval, upon the plaintiff's right to recover the 
salary which went with that office and that is 
just the way plainti:ff 's counsel states the ques-
tion in the brief now before the Court, closing 
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his review of the facts in the case with the fol-
lowing: 

'' The question therefore is: what is the 
effect of this by-law on the plaintiff's right 
to recover his salary for the balance of the 
year, 1925, for which he had been elected 
president 'at the annual salary of $24,000' " 
(p. 16, 1. 10). 

Replying now to the formal points made by 
plaintiff ·we submit the following: 

I. 
The plaintiff's contract was not for a fixed 

term. 

While it is true that one of the by-laws pro-
vides that the president shall be elected an-
nually by the Board of Directors, and another 
that he shall receive an annual salary of $24,000, 
cases that say that those words imply a fixed 
term, are cases where the Court had no other 
guide by ·which to determine whether the term is 
fixed. That is not the case here. Here we have no 
by-law, such as is quite common, to the effect 
that the officers shall be elected for the term 
of one year, or that says that they are to hold 
office until their successors are chosen, and we 
have the by-law that makes all officers and agents 
subject to removal at any time. Notice that 
officers are coupled with agents, the power of 
removal applies to one as much as to the other; 
that the by-law does not appear under the head-
ing '' Removal of Officers,'' but under the caption 
'' Tenure of Officers.'' 

We respectfully submit that in the absence of 
a provision stating how long the term shall be, 
the provision that the president and other offi-
cers shall be elected annually ( Case, p. 25, I. 20) 
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is to be read in connection with the above quoted 
by-law making officers and agents subject to 
removal at any time; and that so read, the term 
for which the president is elected is subject to 
be terminated at any time, and is therefore not 
fixed. 

There was no contract except such as arose 
from the election to the office. The plaintiff ac-
cepted office charged with knovvledge of the by-
law giving the power of removal. His contract, 
therefore, was subject to termination at any 
time, and to terminate it in the exercise of that 
power was not a breach of the contract. This 
view of the case, we submit, completely disposes 
of Points I and II, and the cases cited under 
them either do not support the points, or are not 
applicable to the present case. 

Where the by-laws under which a man is elected 
to office, or the contract under which he is hired, 
are silent as to the length of time for which he is 
elected or hired, the Court may well infer from 
the fact that he is to be elected annually or that 
the salary accompanying the office or fixed by 
the contract of employment is an annual salary, 
that it was intended that his term of office or of 
employment should be one year; but if there is 
no contract except such as may be implied fron1 
election, and there is a by-law that reserves the 
right to terminate the office at any time, this 
negatives and overcomes any implication of an 
annual term. 

The English view referred to in JiV,illis Y. 

Wyllys Corporation, 98 N. J. Law 180, does not 
go so far as to construe a contract as being for 
a definite term if there is an express reservation 
of the power of termination. The rule of law 
set forth in the leading case of Beach v. Mullin, 
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34 N. J. Law 343, is that if the payment of 
wages monthly 

'' is the only circumstance from which the 
duration of a contract is to be inf erred, it 
will be taken to be a hiring for a month.'' 

In Pfeil v. Feigenspan, 97 N. J. Law 3, the 
Supreme Court found that even if the original 
contract of hiring had been indefinite so far as 
the term was concerned, there was an employ-
ment by the year and not for an indeterminable 
period. So the converse of this must be true, 
that even if the original contract of hiring is 
definite, anything, then or later, agreed upon 
making it subject to termination at any time 
must reduce it from definiteness to indefiniteness. 

In Jones v. Manhattan Horse Manure Co., 91 
N. J. Law 406, the rule adopted was predicated 
upon the fact that there was no limitation of the 
term of service. In the case at bar there is 
such a limitation in the by-law giving the power 
of removal at will. 

In Lyons v. Pease Piano Co., 92 N. J. Law 592, 
it was made clear that the resort to the cir-
cumstance of weekly or monthly payments is 
controlling only in the absence of anything else 
evidencing the intent of the parties. 

In Passino v. Brady Brass Co., 83 N. J. Law 
419, plaintiff was first employed as manager, 
later elected secretary, and thereafter he per-
formed the duties of manager and secretary 
for a salary fixed for him as secretary. The 
Court said that the inference was that the salary 
comprehended the compensation for the per-
formance of his duties in both capacities. The 
same thing can be said in the present case with 
this added distinguishing fact, that there was no 
employment as manager distinct from election l 
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as president, and that whatever duties were per-
formed by the plaintiff as manager were assigned 
to him under the by-laws as incident to his office 
of president. In the Passino case, there was no 
reserved power of removal, either from the office 
of secretary or in the separate contract of em-
ployment as manager. 

II. 
Removal under the By-law Section 3 of Ar-

ticle 4 (p. 25, L 3) ended plaintiff's right to 
salary except so far as it had become due prior to 
removal. 

Plaintiff's brief, Point II, argues that the by-
law 

'' does not militate against plaintiff's right 
to recover his unpaid salary.'' 

In Re Griffi11t.g Iron Co., 63 N. J. Law 168, 
affirn1ed in this Court on opinion of court below, 
63 N. J. Law, page 357, is cited as squarely in 
point. It is true that that case involved a by-
law similar in its terms to the one in question 
and the Court did say as quoted, but what does 
that amount to~ It says that 

'' if there be a fixed term of office removal 
must be for cause.'' 

In the case at bar, we have seen that there 
was no fixed term. It speaks of the power of 
removal of ministerial officers as an absolute 
power (if term of office be not "fixed"), adding, 

"subject only to a right of action if there 
be a breach of contract of employment.'' 

Guppy v. Stollwerck, 111 N. E. 249 ( also found 
in 216 N. Y. 591), is also cited as "squarely in 

. t" w p01n . e do not so read it. A contract was 
made with Mr. Cuppy. This was in writing and 
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was for the named term of twelve months, quite 
justifying the Court's finding that 

"It is clear that the plaintiff was employed 
for a definite period of one year." 

The plaintiff was then elected as managing di-
rector. There was no such office as managing 
director provided by the by-laws, and the opin-
ion says that this election was in pursuance of 
his contract. The power of removal was similar 
to the one in the case at bar, that is, it was a 
power to remove a director or officer. But before 
Cuppy became a director, the contract had been 
made. It could not be superseded by a by-law 
later made applicable to him. This decision then 
is only one of several where the power of re-
moval has been held inapplicable to one who has 
a special contract for a fixed term. 

Dou.glass v. Mercharnts' Insura .nce Co., 118 N. 
Y. 484; 23 N. E. 806; 7 L. R. A. 822, is in point, 
where Cuppy v. Stollwerck is not. The main 
facts of the case are on all fours with the one 
at bar. Plaintiff was elected to the office of 
secretary. The by-laws did not say that his term 
of office was for a year (nor do they in the case 
at bar), but his compensation was fixed at the 
yearly salary of $1,500 as in the instant case. 
This fact was relied upon as making his term 
of office a fixed term, but there was a by-law 
which said 

'' The secretary and other officers named 
shall respectively hold their offices during 
the pleasure of the Board of Directors,'' 
etc. 

and the Court held that the plaintiff ·was charge-
able with knowledge of this by-law; that it im~ 
pliedly gave the power of removal at any time 

"and that the power of removal at any time 
must be deemed to have been reserved in the 
contract of employment" (118 N. Y. 487). 
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The quotation from the case of Trustees of 
Soldiers' d!: Orphans' Home v. Shaffer, 63 Ill. 
243, appearing at page 18 of plaintiff's brief 
only shows that the Court there held that a 
power of removal conferred by the charter might 
be exercised at the discretion of the trustees 

'' if there was no special contract for a 
definite time. '' 

It was just this distinction between cases where 
there was a special contract of employment and 
the present case that the learned trial judge had 
in mind in his remarks quoted in plaintiff's brief 
at page 19. All he could see was an election to 
office and such contract of employment as was 
implied from the fact of election. He could 
see no separate contract of employment, either 
as president or as general manager. He saw 
that the by-lavvs did not say that the president 
was elected for one year. Whatever there was 
of inference from the fact that he was elected 
annually or awarded an annual salary was more 
than offset by the fact that he could be reinovecl 
at any time without cause. He saw then a term 
of office that was not fixed but indefinite and 
subject to termination at any time. Looking at 
the election as containing a contract, he saw the 
by-law as a part of the contract. Putting the 
plaintiff in the position of having accepted em-
ployment subject to termination at will, he ap-
plied to the case the law that had been laid down 
by the Supreme Court. He could not be per-
suaded to disregard that law by any citation of 
cases that were so clearly distinguishable from 
the instant case in the facts involved and the 
principles applied to their decisions. Plaintiff's 
brief criticizes the citation by the trial judge of 
Keegle v. I-Judson County, 99 N. J. Law 26, and 
remarks that the case which he cites is not at all 
in point. This was cited by the trial judge as 
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interesting, '' though not exactly in point '' ( Case, 
p. 79, I. 10). We submit that while it differs 
from the instant case in that it involved a dis-
charge from a municipal office, the principle on 
which the decision is rested is applicable to the 
instant case. It rested upon the rule that in 
this State 

'' in the absence of any judicial ascertain-
ment of illegality of the discharge no suit for 
salary would lie.'' 

One of the points earnestly made by us in the 
quo warranto proceeding was that the Supreme 
Court had no jurisdiction by the writ of qifto 
warranto to inquire into the discharge of an of-
ficer of a stock corporation organized for private 
gain. The Supreme Court held that this court 
had definitely established the law to the con-
trary in ·the- case of Schilstra v. Van Den H euvel, 
82 N. J. Eq. 612. We submit that if the Su-
preme Court has jurisdiction over discharges 
from office whether in a municipal corporation 
or a private stock corporation, the rule of the 
Keegle case should be applied to the case of 
discharge from a private corporation, unless 
there be some reason for not doing so; that there 
is no such reason and that therefore plaintiff's 
suit for salary will not lie for there has been 
no judicial ascertainment of the illegality of the 
discharge. In the instant case, on the contrary, 
the judicial ascertainment has been that the dis-
charge was legal. 

That the power of removal may be reserved 
by a by-law similar to the one in question, and 
that it then is a limitation upon any contract of 
employment implied from mere election to office 
is stated by Professor Thompson as the settled 
law. He says: 

''Whether the right to remove directors 
or officers is given by statute or by-laws or 
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not, it is clear that the corporation may re-
serve the right by contract to remove an 
officer. Such right may not exist in relation 
to directors, for the reason that they are 
chosen by election and not by contract; and 
while officers may technically be said to be 
chosen by election, yet it is so far in the 
nature of an employment that a condition 
for removal may be made a part of the agree-
ment. A corporation may enter into a special 
contract with an officer or an agent by which 
the corporation may reserve the power to 
remove such officer or agent at pleasure, not-
withstanding any by-law to the contrary. * * * 
There is no doubt that the corporation may 
by by-laws provide for removals from office; 
and to avoid uncertainty, and for the proper 
regulation of the corporation, such provisions 
in the by-lavvs would certainly be prudent. 
Persons who enter the service of corporations 
as officers are chargeable with knowledge of 
the provisions of the by-laws relating to re-
movals from office. Without some reserved 
right of termination, it may be assumed that 
the term of office of a director or officer is 
not terminable without cause until the end 
of the term.'' 2 Thompson on Corporations, 
Second Edition, Section 1085. 

Among the cases cited in the note are Douglass 
v. "J}fercha-n.ts' Insu ,rance Co. and In Re Griffing 
Iron Co., cited in this brief. 

At another point, Professor Thompson says, 
'' Where the term of office is fixed by the 

statute, or by-laws adopted before his elec-
tion or appointment, an officer cannot be re-
moved except for cause; but in the absence 
of a special contract, or of a charter regula-
tion or by-law, fixing the term of an officer, 
he may be removed at any time with or ·with-
out cause, either by the stockholders or by 
the officer or officers by whom he was ap-
pointed, without liability on the part of tho 
corporation. It is evident that where the 
statute, charter or by-la,Ys confer upon tho 
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corporation the power of removal, then every 
officer holds his office subject to such pro-
visions.'' 2 Thompson on Corporations, 
Second Edition, Section 1814. 

It is the settled law that officers of a corpora-
tion elected by the directors are ministerial offi-
cers, and may be removed at the pleasure of the 
directors without any by-law giving that power, 
unless restrained by contract with the particular 
officer. Professor Thompson says, 

'' Below the grade of director and such 
other officers as are elected by the corpora-
tion at large, the general rule is that the 
officers of private corporations hold their 
offices during the ,vill of the directors, and 
are hence removable by the directors with-
out assigning any cause for the removal, ex-
cept so far as their power may be restrained 
by contract with the particular officer-just 
as any other employer may discharge his em-
ployee.'' 

2 Thompson on Corporations, Second Edi-
tion, Section 1816. See also Vol. ~4 A-
Corpus Juris, pages 7 4 and 75. Brindley v. 
Walker, 221 Pa. State Rep. 287 at pages 
292-293; Town of Davis v. Filler, 47 W. Va. 
413 (35 S. E. 6). 

The opinion of the Supreme Court In re Grif-
fing Iron Co., says: 

'' The president of a corporation has no 
securer tenure than any other ministerial 
officer." (63 N. J. Law at pages 175-176.) 

Conceding, for the sake of argument, that the 
directors may deprive themselves of the right to 
exercise this power in a case of an officer with 
whom they have made a special contract of em-
ployment that negatives the power, t,he instant 
case is one where there was a by-law which made 
the term of office terminable at the pleasure of 
the Board. There was no special contract of em-
ployment negativing the exercising of this povver. 

/ 
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There was no contract of employment except such 
as may be implied from election to office, and that 
was an election subject to the by-laws, with knowl-
edge of which the plaintiff is chargeable. Many 
other cases might be cited. . We will only men-
tion / 

Dar rah v. Ice dl; Storage Co., 50 W. Va. 
Rep. 417, at pages 419 and 421; 

Burr v. McDonald, 3 Grat. 215, syl. pt. 1; 
Hunter v. Insurance Company, 26 La. Ann. 

13; 
Selley v. American , Lubricator Co., 119 

Iowa Rep. 591; 
Stobo v. Davis Provision Co., 54 Ill. Ap-

pellate Court Reports 440. 

Darrah v. Ice cf}; Storag e Co., above referred to, 
was approved and followed in Wright v. Warren 
Bros. Co., 204 Fed. Rep. 231 (C. C. A., 4th C.) 
and was also followed in Lon ,g v. Savings cf}; 
Annuity Co., 76 W. Va. 31. 

III. 
Plaintiff was without any right to recover any 

of the monthly instalments of salary accruing 
after his discharge in February. The directed 
verdict. of $2,000 for the February salary payable 
in advance, the day before he was removed, gave 
him all that he was entitled to. 

This is in reply to plaintiff's Point III, where 
plaintiff argues that the contract of employment 
for a fixed term of one year operated to nullify 
the power to discharge reserved in the by-laws. 
We think that that is putting the cart before the 
horse. We say that the po-wer of discharge at 
any time reserved in the by-law makes it im-
possible to find that the plaintiff was employed 
for the fixed term of one year. J\!fuch of our 
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argument in support of the pr _eceding points 
applies also to this point. 

Many authorities say that a contract made by 
directors for a fixed term of employment in the 
face of a statute or by-law saying that the officers 
shall hold at the pleasure of the Board ·will be 
ineffective. An illustration of such case is 
Fowler v. Great Sou,thern Tel. ,cf; Tel. Co., 104 
La. 751. There the by-laws provided that all 
officers should hold office '' during the pleasure of 
the board.'' The Court held, 

1. '' The fact that he was chosen general 
manager at the recurring annual election of 
officers, and that the salary of the position 
was designated as so much per year, does 
not of itself sustain his contention that his 
was a yearly employment at a yearly salary. 

'' It was not convenient to elect officers 
less often than once each year, and while 
the salary was specified at so much per year, 
in point of fact it was payable and drawn 
monthly, as usual in such cases. 

2. "We do not find that plaintiff was 
ever employed specifically by the year, but 
if he were, there was no power in the board 
of directors to so employ him, and he knew it, 
for as secretary he was custodian of the 
archives, to wit: the charter, by-laws, 
minutes, etc.'' 

Plaintiff's brief argues (pages 29 and 30) that 
by a proper construction of Art. IV of the by-
laws the right of removal relates only to subor-
dinate officers; it does not include the president. 
One subdivision deals with the higher executive 
officers, the next gives the povver to appoint sub-
ordinate officers, and then the next section says 
all officers and agents sha ll be subject to re-
moval, etc. It seems to us a very forced con-
struction that would limit the application of the 
words '' all officers'' to the subordinates men-
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tioned in Section 2, and give it no ap·plication to 
the executive officers mentioned in Section 1. 

Plaintiff's brief argues that by-laws may be 
altered or repealed by stockholders, and points 
out that the directors who elected the plaintiff 
president were all of the stockholders of the 
-corporation. Tl1is reasoning, we submit, starts 
with the assumption that there was a special 
contract of employment for a fixed term, which 
we have fully covered. The quotation from 
Doitglass v. 111erchants' Insit ,rance Co., (Plain-
tiff's brief, page 24) says: 

"that when it appears that a special con-
tract is made by such board in terms which 
indicate an intent of the parties to exclude 
from it the operation of the by-laws having 
relation to the right of terminating service, 

· such contract · of employment may not he 
subject to it.'' 

There is nothing in the instant case which 
shows any intent on the part of defendant cor-
poration, its directors or stockholders, to exclude 
the plaintiff from the operation of the by-law 
which made his term of office su'bjec.t to the will 
of the directors. · 

It may be said that the stat11s of the plaintiff 
after election to the office of president was that 
he had a fixed term subject to be terminated, just · 
as there may be a vesting of an estate subject 
to be divested. We think it makes no difference 
in his right to recover salary, after his discharge, 
whether he had a fixed term subject to be ter-
minated, or had no fixed term. The essential ele-
ment that the two views have in common is that 
he cannot complain if the powe.r of removal is ex-
ercised, and in the doing of it there is no breach 
of the contract of employment implied from his 
election. Our own view is, however, as above 
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stated, that the proper interpretation of the 
situation surrounding the plaintiff at the time 
of his election was that there was no special em-
ployment for a fixed term. 

IV. 

·The By-law (Article 4, Section 3) gave the 
right to remove without cause and without no-
tice or hearing. 

The proposition here set forth was decided by 
the Supreme Court. That decision was made in 
the exercise of its exclusive jurisdiction to try 
out the right to an office. From it there was no 
right of appeal except by the permission of that 
Court. Such pe rn1ission vvas sought and denied. 
We respectfully submit that plaintiff cannot con-
fer upon himself the right to an appeal by 
merely taking it; that the Supreme Court deci-
sion is the law of the case in this Court so far ' as the plaintiff's right to office is involved. If 
the question can be raised here at all ( which vYe 
do not concede) it can only be on the ground 
that plaintiff's right to his salary depends upon 
something other than his right to the office of 
president. All the argument in plaintiff's brief 
by which he seeks to set up a special contract for 
a fixed term that supersedes the by-law giving 
the power of removal, recognizes this. We have 
replied that plaintiff showed no such contract; 
that the term of office was not fixed; that there 
was no , contract of employment other than such 
as may be implied from the election to the office 
of president; that there was no special contract 
of employment as general m_anager; that such 
general management is inherent in the office of 
president and is expressly described as part of 
plaintiff's duties as president; that the attempt 
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to show some employment for other duties en-
tirely failed, and even if there were such, they 
were also part of and attached to the office of · 
president under the language of the by-law, 
Article 4, Section 4. vVe have shown that the 
very common by-law fixing the term of office at 
one year ·was absent in this case; that the fact 
that the president was to be elected annually 
was not sufficient upon which to ground a fixed 
term, in the face of the by-law making all officers 
subject to ren1oval at any time, ·which was in 
effect at the time of his election, and with knowl-
edge of which plaintiff was charged; that the 
fact that a salary was fixed as an annual salary 
is a natural consequence of electing annually, 
and for the same reasons as above stated does 
not operate to make his term "fixed." What we 
have already said, we think sufficiently replies 
then to the first ground on which plaintiff postu-
lates the proposition contained • in his fourth 
point. 

The second ground is that no justification is 
shown for the discharge. That, we contend, does 
not have to be shown, as the by-law gives the 
right to remove without cause. Plaintiff argues 
that, while the bv-law is silent as to whether the 
rernoval may be with or without cause, 

'' It is necessarily implied that the removal 
could only be for cause, particularly ,vhere 
the tenure of office was for a definite time.'' 

Plaintiff cites a number of cases, none of which 
is applicable. The rule of law laid down in 
Stanley v. Passaic has no application to official 
action by the board of directors under a by-law 
which entitled them to ren1ove an officer at any 
time. Their action in so doing is not judicial in 
its character. In Re Griffing . Iron Co. only holds 
that removal must be for cause if there be a fixed 
term. Here there ,vas none. 
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In Costello v. Cu,sack Co., Vice-Chancellor 
Griffiin rested his conclusions upon In Re Griffing 
Iron Co. and Thompson on Corporations, and the 
latter writer states as the settled law that the 
corporation may reserve the right by contract 
or by-law to remove ·without cause (see citations 
under our Points II and III). The learned Vice-
Chancellor seems to have assumed that there was 
a fixed term of ofiice, but there is nothing in the 
statement of the facts of the case to justify that 
assumption. Moreover, in the Costello case, the 
power of removal was sought to be exercised with 
reference to directors, and in that respect the 
authorities make a distinction between directors 
( who are elected by the stockholders) and mere 
ministerial agents, including those who hold the 
office of president. In any case, the Court of 
Errors unanimously differed ·with the Court of 
Chancery, concurring in the result by resting 
their decision upon another ground, namely, that 
1the director could not be removed for the particu-
lar cause named in the by-law, as that involved 
an attempt to set up qualifications for the office 
of director on which the legislature had finally 
acted. In Smock v. Buchanan d!; Smock Lumber 
Co., the Court did no 111ore than recognize an 
inherent power of removal for adequate cause 
of a president of a private corporation though 
elected for a fixed term. 

Plaintiff's argument that it is implied that the 
power of removal given by Article 4, Section 3, 
can only be exercised for cause was not accepted 
by the Supreme Court. The Court said : 

'' Obviously it contemplates removal with-
out cause, and therefore without notice. It 
is a protective instrument placed in the 
hands of the corporate directors to be wield-
ed at discretion, and of its existence of 
cours e the relator had knovvledge when he 
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took office. The president, as in most corpo-
rations, was elected by the board, and for 
adequate cause could be removed by that 
body at any time without the aid of special 
authority. This being true, the by-law in ques-
tion would be futile in its purpose if the ex-
istence of cause of removal and notice of 
hearing be essential to the exercise of the 
powers it confers.'' 

Tho1npson on Corporations says: 
'' vVhere an officer holds his office at the 

will or pleasure of the board of directors or 
the corporation, he is not entitled to notice 
of proceedings to remove him such as are 
required in proceedings in qu.o warrant 0." 1 
rrhompson on Corporations, 2nd Edition, 
Section 954, citing cases where officers who 
held office during pleasure had been deposed 
without notice or trial. 

vVe submit that the judgment of the court be-
low should be affirmed. Plaintiff's brief refers 
more than once to the fact that the Supreme 
Court found that Dr. vValker had been actuated 
by high motives and that what he did had for 
its object the protection of the interest of the 
company of which he was the head. This and 
references to the manner of his discharge are no 
doubt n1ade in recognition of the fact that judges 
are human and may be moved by sympathy. This 
is not the time or- place to attempt any reply, 
and reply is unnecessary, for the determination by 
this Court of the question of law that is before 
it is not to be influenced by sympathy. 

Respectfully submitted, 

PI1 1NEY, I-IARDIN & SKINNER, 
Attorneys of Defendant-Respondent. 

ALFRED F. SKINNER, 
CARL A. FEICK' 

HARRY N. SELVAGE (of the New York Bar), 
Of Counsel. 






