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Notice and Grounds of Appeal.

NOTICE AND GROUNDS OF APPEAL.
Filed July 6, 1927.

New Jersey Supreme Court
ESSEX COUNTY.

Henry V. WALKER, Action
Plawmisff, | at Law.

V8. Notice and
Grounds

Maas & WaLDSTEIN COMPANY,
Defendant. of Appeal.

To Messrs. Pitney, Hardin & Skinner, attorneys
of defendant, Prudential Building, Newark,
New Jersey.

SIRS :

Tare Notice that the plaintiff appeals from
the judgment entered in this cause to the Court
of Krrors and Appeals in the last resort in all
causes and for grounds of appeal states the fol-
lowing :

1. The trial judge erroneously withdrew the
case from the consideration of the jury.

2. The trial judge erroneously refused to
direct a verdict for the plaintiff for the sum of
$22,000.00 with interest from February 2, 1925.

3. The trial judge erroneously directed a ver-
dict for the plaintiff for the sum of $2,000.00
with interest, to the amount of $290.00, total
$2,290.00.
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Notice and Grounds of Appeal.

4. The trial judge erroneously permitted the
defendant’s counsel to ask the witness, William
P. Allen, the following question:

“‘Have there been any differences between
Dr. Walker and his directors in the Carbonol
Products Company as to his policy in that
company, other than with relation to this
establishment of an independent clan?’’

McCARTER & ENGLISH,
Attorneys of Plaintiff-Appellant.

Complaint.

COMPLAINT.
Filed March , 1925.

NEW JERSEY SUPREME COURT.

Essex County.

Hexry V. WALKER,
Plawntiff,

V8. Complaint.

Maas & Warpstern ComMPANY, a
corporation,
Defendant.

The plaintiff, Henry V. Walker, residing in
the City of Newark, Essex County, says that:

1. On December 2, 1924, the defendant™

through its Board of Directors elected and em-
ployed the plaintiff as its President and General
Manager for thelperiod-of-one year from said
date, at an annual salary of $24,000, to be paid

from the 2nd of December, 1924. 4

2. Plaintiff had been for a long time prior
thereto, and ever since December 7, 1915, annu-
ally elected and employed by defendant through
its Board of Directors, as President and General
Manager of the defendant, and his election and
employment on December 2, 1924, was a continu-
ation of his previous employment.

3. Immediately upon his election and employ-

ment on December 2, 1924, plaintiff entered upon
the continuation and performance of the duties
which he had previously performed as President
and General Manager of the defendant, and
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Complaint.

fully performed the contract on his part to be
performed and did perform all the duties of
President and General Manager of the said de-
fendant.

4. On February 2, 1925, while plaintiff was
confined to his home by reason of illness and
was unable to go about, the defendant, acting
through its Board of Directors, removed him as
President of the defendant company, such re-
moval to take effect immediately, and discharged
him as General Manager./ Plaintiff, neverthe-
less, proceeded to his usual place of business at
the factory plant of the defendant in Newark
as soon thereafter as his health would permit,
and ever since that time has tendered himself
ready and willing to, and has endeavored to per-
form his duties as President and General Man-

ager, but has been prevented from so doing by
the defendant.

5. Plaintiff’s removal from the office of Presi-
dent of the defendant and his discharge as Gen-
eral Manager, was unjustifiable and without
cause.

6. Defendant has paid plaintiff on account of
his annual salary the sum of $2,000. The sum
of $22,000 for the balance of the year from De-
cember 2, 1924, is still due and owing the plain-
tiff.

Plaintiff demands as damages in the sum of
$22,000 besides lawful interest and costs of suit.

McCARTER & ENGLISH,
Attorneys for Plaintiff.

5
Order Amending Complaint.

ORDER AMENDING COMPLAINT.
Filed June 24, 1927.

NEW JERSEY SUPREME COURT.

Essex County.

Henry V. WALKER,
Plantiff,
Action
at Law.
Maas & WarLpsTEIN COMPANY, a \ (Order.
corporation,

VS.

Defendant.

The plaintiff having made application at the
trial to amend his complaint, and no one object-

ing;

It is OrberED on this 13th day of June, 1927,
that the first paragraph of the complaint be
amended as follows: '

In the third and fourth lines of said para-
graph, strike out the words ‘‘period of one year
from said date,”” and insert in lieu thereof the
words ‘‘ensuing year’’; and in the fourth and
fifth lines of said paragraph, strike out the
words ‘‘to be paid from the second day of De-
cember, 1924,”” so that said paragraph 1 of the
complaint shall read as follows:

‘1. On December 2nd, 1924, the defend-
ant through its Board of Directors elected
and employed the plaintiff as its President
and General Manager for the ensuing year
at an annual salary of $24,000.’’

WORRALL F. MOUNTAIN,
Circuit Court Judge.
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Answer.

ANSWER.
Filed March 21, 1925.

NEW JERSEY SUPREME COURT.

Fssgx CoUuNTy.

Hexry V. WALKER,

Plaintiff, Action

VS. at Law.

Mars & WarpsTEIN COMPANY, a Answer.

corporation,
Defendant.

The defendant, Maas & Waldstein, a corpora-
tion organized and existing under the laws of
New Jersey, answering the complaint in the
above-entitled action says that:

1. Tt admits that on December 2, 1924, the
plaintiff was elected as President of the defend-
ant company for one year and that his salary
as such President was fixed at $24,000 for the
year. Defendant denies the remaining allega-
tions in paragraph 1 of the complaint contained.

9. Tt admits that on December 7, 1915, the
plaintiff was, and annually until December 2,
1924, had been, elected by the defendant as Presi-
dent of the defendant company. Defendant de-
nies the remaining allegations in paragraph 2
of the complaint contained.

3. Tt admits that upon his election on Decem-
ber 2, 1924, the plaintiff entered upon the per-
formance of his duties as President of the de-

Answer.

.fendant company. Defendant denies the remain-
ing allegations in paragraph 3 contained.

4. It has no knowledge of the allegations con-
tained in paragraph 4 of the complaint regarding
the alleged illness of the plaintiff and his alleged
inability to go about and leaves the plaintiff to
make such proof thereof as he may be advised.
Defendant admits that on February 2, 1925, it re-
moved the plaintiff as President of the defendant
company, and that such removal was made to
take effect immediately. Defendant denies the
remaining allegations of paragraph 4 of the com-
plaint contained.

5. It—demies paragraph 5 of the complaint,
and-says that the plaintiff was subject to re-
moval and was duly removed from his office as
President of the defendant, by action of its
Bpard of Directors duly taken under and by
virtue of its by-laws.

6. It denies paragraph 6 of the complaint
and says that it paid to the plaintiff the sum of
$2,000.for the month of December, 1924, and the
sum of $2,000 for the month of January, 1925.

FIRST SEPARATE DEFENSE.

As a first separate defense to the complaint,
the. defendant says that on February 2, 1925, by
action of its Board of Directors, the defendant
lawfully removed the plaintiff from his office as

President of the defendant for good and just
cause.

PITNEY, HARDIN & SKINNER,
Attornevs of the Defendant.




Rule for Judgment.
RULE FOR JUDGMENT.
Filed June 23, 1927.

NEW JERSEY SUPREME COURT.

10 Hgxry V. WALKER,

Plaintrff, T
ction

V8. at Law.

Maas & WarpsTEIN COMPANY, a \ Own Postea.

corporation,
Defendant.

It Is Orperep that judgment be and hereby is
entered in favor of plaintiff and against the
defendant for the sum of two thousand two hun-
dred and ninety dollars, besides costs to be

taxed misi.
Entered June 23, 1927.

On motion of

McCARTER & ENGLISH,
Attorneys.

Opening.

NEW JERSEY SUPREME COURT.

KEssex Cirourr,

June 13, 1927.

Hexry V. WALKER,
Plawntff,

VS. Action

Maas & Warpstein CoMPANY, a angliaw,

corporation,

Defendant.

Before Hon. Worrall F. Mountain, J., and a
jury. ’

For the plaintiff appear McCarter & English
(by Conover English).

: Eor the defendant appear Pitney, Hardin &
Skinner (by Alfred S. Skinner).

(A jury is called and sworn.)

By the Court.

I understand it is agreed between counsel that
a copy of the complaint handed to me, together
with a copy of the answer handed to me, are
true copies of the originals on file in the office
of the Supreme Court clerk in Trenton, and that
you both agree to go to trial with these true
copies without any objection.

Mr. English: Yes, your Henor.
Mr. Skinner: Yes, your Honor.

The Court: This is not a transcript, and if
I had not set this case down for a day with
preference I would not try it, but if you will
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Sanford Ferris, direct.

agree that this is equivalent to a transeript, on
that it will not be raised on an appeal, I will go
ahead and try the case.

Mr. Skinner: I have Mr. English’s assurance
that that is a correct copy, and that is enough

it

Sanford Ferris, cross.

Q When was he first able to go out of his
house and return to his office? A After the
6th I told him that he may go downstairs and
go out around on the porch. ke

Q On the 6th? A Yes, sir.

Q After you let up on him was he able to
go downstairs and go out on the porch? A Yes,
then he felt able to go to the office.

Mr. English opens for the plaintiff. ‘ Q Up to that time had you let him go down-
Mr. Skinner opens for the defendant. stairs? A No.

@ On February 2nd, was he physically able
to go to New York and attend a meeting? A
I did not want him to.

Q@ I mean it was against your judgment or
advice? A Yes.

for me, and therefore I consent.

i “Mr. English: I consent, your Honor.

SANFORD FERRIS, sworn in behalf of the
plaintiff.

Direct examination by Mr. English.

Q Are you a practicing physician in the City Cross examination by Mr. Skinner.

of Newark? A I am.-
- Q And have been how long? A Since 1901.

Q Do you know Dr. Walker, the plaintiff
here? A 1 do.

Q Is he a patient of yours? A He is.

Q Was he under your professional care in
January, 19259 A He was.

Q@ Was he at a hospital? A Yes, sir.

Q What hospital? A St. Mary’s.

Q TFor an operation? A Yes, sir.

Q When did he leave the hospital and return
to his home? A January 27th.

Q You have refreshed your memory from
your record book? A From my records.

'Q January 27, 1925, he got back home? A
Yes, sir.

() When next did you see him at his house?
A February 1st.

Q Yes, when next? A February 3rd.

40 Q When next? A February 6th.

Q@ Did he consult you about it? A No, I
said I wouldn’t want him to. He did not consult
me about it.

@ He did not tell you he had any notice of
a meeting? A No.

Q@ He did not ask your judgment as to
whether it was right for him to go? A No.

@ He had been operated upon for the removal
of piles? A No; he had a large rectal vein.

Q. Did it affect his comfort in walking? A
Np, 1t was high up. The reason I did not want
h%m to walk was I did not want that bowel to be
disturbed. It was rather a large vein in the mem-
brane of the bowel and I did not want anything
to happen to it.

@ Do you remember when he was operated
upon? A He was operated on on the 9th. but
we had him under an anesthetic on the 6th.’

(@ The 9th of what? A The 9th of January. 4
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Henry V. Walker, durect.

Q Before that he was under an anesthetic on
the 6th? A Yes, sir.

Q Just for observation? A Yes, sir, to de-
termine the nature of it.

Q That is for observation? A Yes, sir.
Re-direct examination by Mr. English.

() Was that rather a serious operation? A
Oh, yes.

Q He was a pretty sick man, wasn’t he? A
Oh, yes. It is serious to the extent that you
are getting down to the cutting of the bowels.

Q So, it was important that he stay quiet
for some days? A I wanted him to for the
result of the operation.

HENRY V. WALKER, plaintiff, sworn in his
own behalf,

Direct examination by Mr. English.

Q You are the plaintiff in this case; did you
bring this suit? A I am.

Q Where is your home? A 191 Ballantine
Parkway, Newark, New Jersey.

Q You have been a resident of Newark for a
number of years? A Since 1910.

Q Prior to February, 1925, had you had any
connection with the defendant, Maas & Wald-
stein Company? A Yes, sir, I had been presi-
dent of that company.

Q For how long prior to February, 1925, had
you been president? A From December, 1915;
ten years.

155
Henry V. Walker, direct.

Q Did you have any other office or position
in that company beside that of president? A I
was a director.

Q Had you ever been any other officer beside
president? A Previous to being president I
was secretary of the company.

Q For how many years were you a director?
A Sixteen years.

Q From 1910? A 1910, fifteen years.

Q@ In addition to being a director and in
1925 president, were you employed by the com-
pany in any other capacity? Did you exercise
any other function?

Mr. Skinner: I object as leading.
The Court: I will admit it.

A 1 was in charge of the factory and I was
general manager of the corporation.

Q I have here a minute book produced by
defendant’s counsel which I may use?

Mr. Skinner: Yes.

Mr. English: I would like, your Honor,
to offer in evidence the minute book of the
company produced by defendant’s counsel
and I will call attention in the record to the
resolutions in it which are pertinent.

Mr. Skinner: No objection.

(Minute book is marked Exhibit P. 1.)

Q Referring to Exhibit P. 1, I call your atten-
tion specifically to pages 74 and 75, which are
the minutes of the annual meeting of the stock-
holders held on January 18, 1910. I show you
that minute and I ask you if from it it appears
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Henry V. Walker, direct.

you were elected a director of the company on
that day? A Yes, sir, I was.

Q Was that your first election as a director?
A It was. ‘

Q Were you subsequently elected a director
every year thereafter? A 1 was.

Q TUntil when? A December 2, 1924.

Q I show you the minutes of the stockholders’
meeting held on December 2, 1924, on pages 225
and 226 of the minute book, and T ask you if 1t
appears there that you were elected a director
at that meeting?

Mr. Skinner: I object. These minutes
speak for themselves.

A Tt appears on the minutes as follows: “‘The -

meeting then proceeded to the election of di-
rectors for the ensuing year. Dr. Henry V.
Walker, Milton A. Maas and Frederick Magnus
were nominated as directors of the company for
the ensuing year. The balloting having taken
place, the reports show that each nominee had
received the required number of votes and were
there declared unanimously elected. There be-
ing no other business before the meeting the
same was on motion adjourned. Harry N. Sel-
vage, Secretary.’’

Q You have been elected a director succes-
sively from 1910 to and including that meeting
in 19249 A Yes, sir.

Q You said at one time you had been elected
secretary of the company? A Yes, sir.

Q I show you the minutes of the meeting of
January 18, 1910, on page 76. Does it appear
there that you were elected secretary of the
40 company? A The minutes read in part as fol-

15
Henry V. Walker, direct.

19ws: ““The meeting then proceeded to the elec-
tion of officers for the ensuing year and the
following nominations were made: Martin Wald-
s@ein was nominated as president, Milton Maas,
vice president, Frederick Magnus as treasurer
and Henry V. Walker as secretary. A ballot
ha'ving been taken and each of the nominees re-
ceived four votes were thereupon unanimously
elected. There being no further business before
the meeting the same, on motion, adjourned.”’

Q You were successively elected secretary
until when? A TUntil December 7, 1915.

Q I show you the minutes found on page 157
of the minute book, which is the meeting of the
directors held on December 7, 1915, and I ask
yvou if it appears from that minute that you
were elected president and who the other of-
ﬁcers then elected were? A The minute reads
m part as follows: ‘‘The meeting then pro-
ceeded to the election of officers for the ensuing
vear, and the following nominations were madé:
Dr. Henry V. Walker was nominated as presi-
dent, Frederick S. Magnus, treasurer, Milton A.
Maz}s as vice president and secretary. A ballot
having been taken said nominees were duly
elec;ted and so declared. There being no other
business before the meeting the same on motion
adjourned.”’

@ Were you successively elected president
up to and including the meeting of December
19242 A 1 was. ' 7

Q At the time of your election as president in
1924 what was the salary which you were paid?
A $24,000 per year. '

Q T call your attention to the minute book
page 217, which is a minute of the special mee‘[j
g of the Board of Directors held on July 6,

40
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Henry V. Walker, durect.

1922, and I ask you to state what the salaries
of the officers were provided for as stated in
that minute? A The minute reads as follows:
““Upon motion of Mr. Frederick S. Magnus,
unanimously carried, the by-laws were amended
as follows: The president of the company shall
receive an annual salary of $24,000.00.”

Q Give the rest of it. A “The vice presi-
dent shall receive an annual salary of $24,000.
The treasurer of the company shall receive an
annual salary of $24,000. The vice-president shall
perform the duties of secretary without further
compensation. The additional $12,000 for the
year 1922 to be payable on or before December
15th, 1922, and thereafter payable monthly in
advance. There being no further business the
meeting on motion adjourned.”

Q Did you and did your other associates 1n
the company mentioned in the minutes receive
an additional $12,000 that year? A We did.

Q Thereafter, did you receive a salary at the
rate of $24,000 a year, payable in advance at
the rate of $2,000 a month? A We did.

Q T call your attention to the minutes of the
meeting of the directors held on December 2,
1924, found on page 227 of the minutes, and I
ask you if that shows that you were elected
president and if that was the last meeting that
you were elected president preceding your re-
moval? A It does so show. T have already
read this extract.

Q I do not think you have read that. Read
it again. A This is a meeting of the directors
held on the 2nd day of December, 1924. ‘‘The
meeting then proceeded to the election of the
officers for the ensuing year and the following
nominations were made: Dr. Henry V. Walker

1
Henry V. Walker, direct,

was nominated as president. Frederick S. Mag-
nus as treasurer, Milton A. Maas as vice presi-
dept and secretary. A ballot having been taken
sald nominees were duly elected and was so de-
~clared. There being no other business before
th.e meeting, the same on motion adjourned.
Signed (Milton A. Maas, secretary.)’’

Q Did you receive your salary for the year,
any part of your salary for the year 1925 in
advance? A Yes, sir, I received my salary for
the month of January.

Q How early in the month was that paid?
A The 2nd day of the month.

Q The first day being a holiday? A Yes,
sir.

'Q Was that pursuant to a previous resolu-
tion you read, an amendment to the by-laws from
the practice of the company? A Yes, sir.

Q Following your election in December, 1924,
did you perform the duties you had previously
performed as president and manager of the com-
pany? A 1 did.

)Q G.enerally, what were those duties? A
Primarily the management of the factory and
seogndarily all other matters connected with the
business of the corporation.

@ The factory was located here in Newark?
A Yes, sir. .
AQItI?fiC(li.the company haye a New York office?

Q .Your chief headquarters were at the fac-
tory in Newark? A They were.

@ Did you ever have occasion to go to the
New York office? A I did, frequently.

Q Approximately how often? A It varied
Sometimes several times a week; sometimes once’

a week. I should say on an average of every
week or ten days. |
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Henry V. Walker, direct.

Q When you were at the New York office what
was the character of the business which you
would transact there with your associates in the
company? A  General matters of company
policy. In recent years particularly questions of
sales policies.

Q Who had charge, general charge of the
manufacturing end of the company? A 1 did.

Q) In addition to being president of the com-
pany? A In a business sense.

Q Are you professionally trained in any line?
A T am, I am a chemist, graduate of Columbia
University.

Q You have practiced professional chemistry
a good many years? A Yes, sir.

Q Besides taking charge of the manufactur-
ing end at the factory, who was the manager of
the whole factory plant? A The superintendent
was a man named Otto P. Seher.

Q Who was his superior? A I was.

Q When it came to questions of general policy
of the company in addition to those connected
with the operation of the plant, who was con-
sulted in that respect? A Mr. Magnus and Mr.
Maas; also Mr. Flannagan, the sales manager.

Q Subject to the direction of the Board of
Directors, who was the responsible officer in the
general policy of the management of the com-
pany? A Well, there was a subdivision of
duties. My primary duties were connected with
the manufacturing, but I also discussed in con-
junction with my associates and decided other
questions.

Q You spoke of the question of sales? A
Yes, Mr. Magnus was the financial man of the
company. He was the treasurer and attended to

10 the office management of the New York office.

19
Henry V. Walker, direct.

Q What did Mr. Maas do? A He did not
have any specific business; he was the secretary

of the company.

Q Now, I show you a letter, or a notice,
rather, dated January 29, 1925, signed, ‘‘Milton
A. Maas, secretary and treasurer,”” written on

the letterhead of Maas & Waldstein Company.
Did you receive that? A I did.

Q When did you receive it? A January 30,
1925.

Q The day after it is dated? A Yes, sir.

Mr. English: I offer this letter in evi-
dence.

Mr. Skinner: No objection.

(Letter is marked Exhibit P. 2.)
(Exhibit P. 2 read to jury.)

Mr. English: This is the New York cor-
poration. There were notices sent out, one
for the New York corporation and one for
the New Jersey corporation with the identi-
cal language, except they used New York in
one and New Jersey in the other.

Q What was your physical condition on the
date of receipt of that notice? A I had re-
turned from St. Mary’s Hospital two days pre-

vious, having been at the hospital most of the
month of January.

@ Had you undergone an operation on Janu-

ary 7th as Dr. Ferris testified? A I did.

Q Were you physically able on January 30th
to go out? A No, I was not.

@ When did the doctor permit you to go out

of the house first? A The 6th day of February
1925. :
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Q Prior to that, had you been out of the
house at all? A No.

@ What was the condition of the weather
then, do you remember? A Extremely in-
clement; a great deal of snow and ice.

@ Did you have any information other than
that stated in this notice as to what the meeting
was called for? A T had no other notice.

Q Did anybody call you on the telephone and
tell you what the meeting was for, or give you
any information at all? A No.

@ When next did you hear the results of that
meeting? A On the 3rd day of February, 1925.

Q Did you receive a communication through

the mail purporting to be a copy of the resolu-,

tion of the directors held or adopted on February
2, 19257 A 1 did receive it.

Q TIs that the paper which T show you (indi-
cating)? A This is it.

Mr. English: I offer that paper in evi-
dence as a paper received by Dr. Walker.

Mr. Skinner: No objection.

(Same is marked Exhibit P. 3.)

@ I now refer to the minute book, Exhibit P.
I and I call your attention to the minutes of a
special meeting held by the directors February
2, 1925, found on page 231 of the book and T ask
you to look at the minutes, and also look at
Exhibit P. 3 and tell me whether the notice you
received sets up the full minutes of the meeting
or only part? A The notice I received sets up
only part of the minutes of February 2, 1925,

@ Read the minutes of that meeting to the
Jury. First, let me ask you to read what it says

40 ©On the notice, and then to continue on after that

21
Henry V. Walker, direct.

from the book. A I read from the notice, ‘A
special meeting of the Board of Directors of
Maas & Waldstein Company of New Jersey, was
held at the office of the company, No. 45 John
street, Borough of Manhattan, City of New York,
New York, on the 2nd day of February, 1925, at
three o’clock in the afternoon. There were pres-
ent Frederick S. Magnus, Milton A. Maas; being
a majority of the directors. The meeting was
postponed until 3:30 P. M., to await the arrival
of Dr. Henry V. Walker, but he not having ar-
rived at that time the meeting was proceeded
with. Proof of due mailing on January 29th, of
notice of the meeting was presented. The
meeting organized by electing Mr. Frederick
S. Magnus as chairman, Mr. Milton A. Maas,
secretary of the company acted as secretary of
the meeting. The reading of the minutes of
the previous meeting was, on motion, duly
made and seconded, dispensed with. On motion
duly made, seconded and unanimously carried,
the following resolutions were adopted. Re-

“solved: that in view of Dr. Henry V. Walker

having connected himself actively with the Butyl
Corporation without consulting his co-directors
of this company, he is and hereby is removed
as president of this company, such removal to

take effect immediately. Further Resolved: That :

the secretary of this company be and hereby is
authorized to mnotify Dr. Walker of his removal
as such president.’’

Q You have read all that from the notice?
A Yes, sir.

Q Go on and read the minutes. A Yes.
The minutes continue and follow. “Tt is fur-
ther resolved that the secretary of this com-
pany be and he is hereby authorized to notify
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Henry V. Walker, direct.

the various banks in which this company main-

~ tains accounts, of the removal of Dr. Henry V.

Walker as such president.

~ Further Resolved that special Account ‘“A”’
maintained by this company in the National
Newark and Essex Banking Co., by henceforth
subject to checks signed by William Reuschle,
or by any officer of this company.

Mr. Milton A. Maas thereupon tendered his
resignation as vice-president and upon motion
duly made, seconded and carried, which was
accepted, the meeting then proceeded to the
election of a president and vice-president to hold
office until the next annual meeting, and the
following nominations were made: Mr. Milton
A. Maas as president and Mr. Frederick S.
Magnus as vice-president. A ballot having been
taken the sald nominees were unanimously
elected and were so declared.

Upon motion duly made, seconded and unani-
mously carried, the following resolution was
adopted: Resolved, that the treasurer of this
corporation is hereby authorized and directed
on behalf of this corporation to deliver in
negotiable form, 1012 shares of preferred stock
of the Commercial Solvents Corporation to
Tucker, Anthony & Co., against payment of
$102,054.57, carrying out agreement of Decem-
ber 17, 1924.”’

““There being no further business before the
meeting, the same, upon motion, adjourned.

Milton A. Maas, Secretary.”’

Q@ I now call your attention to a meeting of
the directors found on page 238 of the minute
book, held on December 8, 1925, and particularly
that part found on page 239, relating to the
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Henry V. Walker, direct.

salaries of the then officers and I ask you to
read thaft.

Mr. Skinner: I object to the introduction
of the minutes as of December 8, 1925, as
being subsequent to this discharge, sub-
sequent to the date as to when this issue
was raised and could have nothing to do
with this plaintiff’s right to a salary. What
the company did after that, in fixing the
right— :

Mr. English: The minute book is all in
evidence and this I think is substantially
in answer to some of Judge Skinner’s claims
in his opening about the motives of the
directors of Maas & Waldstein Company in
discharging Dr. Walker.

(Argument.)

The Court: Sustain the objection. I
think at this time you had better just keep
to the issue.

Mr. English: The pat't I refer to is page
239 in the minute book. I will reserve that
right.

Q Now, doctor, having received the notice
which you read from Exhibit P. 3, what did
you do then? A I communicated with your-
self.

@ As counsel for you? A Yes, sir.

Q How soon after you got that notice did
you communicate with counsel? A Immedia-
tely.

Q TUp to the time you received Exhibit P. 3,

the notice, did you have any inkling or idea
that your fellow directors were planning to
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remove you from your company? A No, I
had no information whatever.

Q Where did counsel confer with you, at
their own office, or where? A At my home.

Q Why was that? A I was unable to
leave.

Q Counsel came to your house? A Yes,
SiT.

Q Tollowing that or at that conference did
you instruct counsel to write a letter on your
behalf? A T did.

Mr. English: I ask for the original of
the letter from MeCarter & English to
Milton A. Maas, dated February 8, 1925.

Mr. Skinner: No objection to the copy.

Q You are familiar with the letter which

this is a copy of (indicating)? A Yes, sir.

Mr. English: I offer in evidence the let-
ter from MecCarter & English to Milton A.
Maas, dated February 8, 1925, the copy.

(Same is marked Exhibit P. 4.)

Q Following that letter this suit was brought
by summons dated February 28, 1925? A Yes,
sir.

Q You also, I think, took proceedings by an
application for a writ of quo warranto on a rule
to show cause allowed by the Chief Justice?
A T did.

Q That rule was allowed March 7, 19257

Mr. English: We will agree, Judge
Skinner.

Mr. Skinner: Yes, that is the rule to
show cause.
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Mr. English: Yes, dated and allowed
March 7, 1925, and it was subsequently dis-
charged after it was argued before the
Supreme Court. May 3, 1926, rule entered
discharging rule to show cause, denying
the application for the writ.

Q Now, I will refer to the minute book to
certain of the by-laws found on page 19, par-
ticularly article 4, sections 1, 2, 3 and 4.

Mr. English: Shall T read them or ask
the witness to?

The Court: You read them.

Mr. English: ““Article 4, Section 1.

Executiwe Officers: The executive officers
shall be a president, a vice-president, a
treasurer and a secretary, all of whom shall
be elected annually by the Board of Direc-
tors. The president, vice-president and
treasurer shall be chosen from among the
directors; the secretary need not be a direc-
tor. The powers and duties of the treasurer
and secretary may be exercised and per-
formed by the said person.

Section 2.  Subordinate Officers. The
Board may appoint such other officers as it
shall deem mnecessary, but who shall have
such authority and shall perform such duties
as from time to time may be prescribed by
the Board. '

Section 3. Tenure of Officers. All officers
and agents shall be subject to removal at
any time by the affirmative vote of a majority
of the whole Board of Directors.

Section 4. The President. The president
shall preside at all meetings of the stock-
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holders and by virtue of his office he shall
be a member of the Executive Committee.
Subject to the Board of Directors and the
Executive Committee he shall have general
charge of the business of the company. He
shall sign all certificates of stock and shall
do and perform such other duties as shall
from time to time be assigned to him by
the Board of Directors.”’

Q Tollowing your receipt of this notice Ex-

hibit P. 3 and your consultation with counsel at
your house, when were you first able to go
abroad? A On the 6th of February, 1925.

Q Then, where did you go? A I went out
and walked around the house.

Q T mean as relating to this business affair?

A I went down to the office of the company in
Newark. :

Q How long were you able to stay? A
About fifteen minutes. 'I

Q At that time when you went you had re-
ceived this notice of removal? A I had.

Q Did you continue to tender yourself ready
to perform your duties as manager and presiden't
of the company? A Yes, sir; I did. The fol-
lowing week I went down on Monday and con-
tinued to go there every day.

Q For about how long? A TUntil late Aug-
ust, 1925.

Q At the present time are you in business?
AT am,

Q : What is your present connection? A
President of the Henry V. Walker Company.

Q Have you ever received the balance of

salary which was voted to you on December 2,
19247 A No, I have not.
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Q Other than the $2,000 you spoke of? A
That is all I received.

Q Which leaves a balance of salary due that
year of $22,0002 A Yes, sir.

Cross examination by Mr. Skinner.

Q You claim to be entitled to $22,000? A
Yes, sir.

Q That is for the balance of the year 1925?
A Yes, sir.

Q Crediting the company with about a
month’s salary? A Yes, sir.

Q Do you rest that claim upon the fact that
you went down there and continued at the fac-
tory, or do you rest it upon the fact that your
salary was fixed for the year and you think you
are entitled to it for the whole year?

Mr. English: I object. I think that asks
the doctor to give an answer on a question
of law, which I think maybe your Honor
will have to decide on a motion.

The Court: I think it does.

Q Your counsel asks you if you tendered
yourself ready to go on and continue your
office and T noticed that your reply was not that
you did tender yourself, but that you went down
there. Did you at any time make any tender to
the officers of the company or your co-directors
of a willingness to go on? A I presented
myself at the office of the factory every day, as
was my custom for many years.

Q I am making that distinction of just going
down to the factory or office and tendering your-
self as ready to perform. You knew at the
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time that your co-directors were over in New
York and at the New York office of the company,
didn’t you? A Yes.

@ You knew that that was the place where
you went to confer and had meetings with them,
did you not? A Yes.

@ The factory office you speak of was the
office you occupied because you were in charge
of the production, were you not? A Whatever
the reason was it was the office I principally
occupied.

@ When you went down to that office after
receiving the notice of removal, if you tendered
your readiness to any body it was to yourself,
there was no one else to tender it to? A There
was no one there. To myself; T was still a
director of this corporation during this whole
time.

Q Then, you do not mean that you made a
formal tender? A T had treated the attempts
of removal as a nullity. We had contested the
removal and my conduct was to treat it as a
nullity.

Q@ That was your own attitude? A Attitude
and action.

Q Action expressive of your action towards
the attempt of removal? A Yes.

@ You received the notice of removal on
what day? A February 3, 1925.

Q On that day it seems your counsel ad-
dressed a protest to Mr. Maas, secretary of the
company? A Yes, sir.

Q You conferred with him, did you? A I
did.

@ Where? A At my home.

Q Not by telephone? A No, he came to my
home in person.
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Q Then you instructed him to take steps to

protect your rights, did you? ‘A Yes.

Q Did you, after you received the notice of

vour removal, communicate with Mr. Magnus or
Mr. Maas? A Through my counsel.

Q Not otherwise? A Not otherwise: .
Q Through your counsel means with this

notice of protest? A Yes.

Q Did you make any attempt to find out why

they had done i1t? A  The notice stated the
reason.

Q Didn’t you know anything at all about
why they did it except what was In the notice?
A No. .

Q You say your relations with them were
friendly?

Mr. English: I object. He did not say

that. g
The Court: Sustain the objection. I do
not remember that he did.

Q At any rate, you made no inquiry. except
this notice to your company? A Thajc 18 all..

() When you got the notice of this special
meeting, did you make any inquiry by telephone
or otherwise as to what it was about? A No.

Q Why not? A I had just returned from
the hospital. :

Q You had returned from the hospital some
time before, hadn’t you? A Two days befo.re.

Q Don’t you remember Mr. Otto Seher call%ng
at your house? A Yes, I remember him calling
at my house. :

QyDo vou remember what day it was? . i
He called frequently; he called at the hospital

and at the house.
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Q@ What day did you say you  received the
notice of the meeting? A January 30, 1925.

Q@ Didn’t you have a call from Mr. Seher on
January 28th? A A personal call, you mean?

Q Yes. A He visited me at my house fre-
quently, nearly every day.

Q Don’t you remember that particular call?
A On January 30th?

Q The 28th? A No, I do not. He may have
called that day; he called nearly every day.

Q Did you not tell him on that day that you
thought you would be back the next day at his
office for a few hours? A I do not remember
having seen him on that day, necessarily cannot
say what I told him on that day.

@ Necessarily, do you say you did not tell
him? A T did not tell him I expected to be
back.

Q@ At no time? A Not when I would be
back. T stated, of course, as soon as I see fit I
would go down to the office.

Q Without any quibbling as to whether it was
January 28th, 29th or some other day, you at
no time in the month of January, or prior to
the meeting in February at which you were re-
moved, told Mr. Seher that you expected to be
back? A T may have stated my expectations,
but T did not stipulate to him when I would
return.

Q@ I did not ask you that. I only asked you

if you did not tell him as one man to another

friend, that you expected to be back the next
day? A 1T do not remember having done that.

@ You say you may have? A I now say I
do not remember. I made no stipulation with
Mr. Seher and no one else when I would be

40 back.
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Q Didn’t you tell him of your expected mo-
tives that you were going to be back? A Tt is
highly improbable I made any such statement.
My doctor had refused to let me go downstairs.

Q Tt is highly improbable that Mr. Secher
would lie about it.

Mr. English: I object.

The Court: Sustain the objection. That
1s an improper méthod. The method is to
have Mr. Seher take the witness stand and
contradicet this gentleman later in the case.

Q You spoke of a subdivision of duties. Mr.
Magnus was financial manager? A Yes, sir.

@ You were the production manager, weren’t
you? A Among other things.

Q Well, in the subdivision of duties what
was your duty? A Primarily I was in charge
of the factory. Any question that was of im-
portance I had a voice in the decision, whether
it related to the factory or general business.

Q Just another question about this time, the
latter part of January. Weren’t you feeling
pretty well in the latter part of January, 19252
A That is a relative time. For a man who has
been through an operation I was feeling pretty
well,

@ Weren’t you yourself expecting to go back?
A Ags soon as I was released by my doctor I
was expecting to go back.

Q Except for such release you felt personally
able to attend at the meeting? A I did not
pass on that. I was under orders from my
physician.

@ I am asking you how you felt. Except for
waiting for an order from the physician you
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personally felt able to attend, didn’t you? A No,
I did not.

@ Weren’t you in pretty good physical con-
dition? A I am not a judge of my physical
condition.

Q I- call attention to your testimony at a
former hearing, page 24, to this, ““Question:
Haven’t you any recollection as to whether you
were expecting to be back on that date (referring
to the next day, the 29th)? Answered: I was
awaiting instructions from my physician. As
soon as he released me I expected to be back.
Question: HKxcept for such release you person-
ally felt able to attend? Answer: I was in
pretty good physical condition’’? A  Which
was my answer. That means, for a man who has
been through an operation and has just returned
from the hospital.

@ By the way, the typewritten paper which
was sent you, following the meeting; which was
spoken of by counsel as part of the minutes,
did you complain because only part of the
minutes were sent you? A Yes. I was a
director of the corporation and entitled to know
what transpired at that meeting.

Q It is not as a president who was removed
you make the complaint? A T do not know that
I made any complaint. You asked me if I ob.
Jected and T said I think I should have received
a full copy of the proceedings.

@ Did you ask for it? A No.

@ Why didn’t you, if you thought you should
have it, why do you make a point of it now?
A T do not make it, you make it,

Q@ You make no point then of that fact?
A No.
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Q The letter that came with that typewritten
copy stated, or it did not say that it was a full
copy? A I do not remember what it stated.

@ Reading from the record in the other pro-
ceeding, page 13, ““To Dr. Walker: Dear Sir:
In accordance with direction of the Board of
Directors of the Maas & Waldstein Company of
New York, and also of Newark, New Jersey:

I herewith enclose copies of resolutions adopted
by the Board of Directors of said companies at
special meeting held today, pursuant to due
notice,

Very truly yours,
(Milton A. Maas).”’

Q You read the resolutions and the copies
of that that came to you, didn’t you? A Yes.

Q The letter I read from this record is as
you received it, isn’t it? A Yes.

@ You had employment, did you not, in 1925;
I mean after this February meeting? A Yes.

Q Where? A In the month of December I
became the president of Minor-Edgar Company.

Q@ Was that your first employment? A Tt
was.

Q You received a salary there? A Yes.

Q Where had you been in the meantime?
A T had been attending at the office of Maas &
Waldstein Company.

Q That is all you have done? A That is
all.

@ You have made no effort or attempt to get
with the Minor-Edgar Company? A No, I made
no effort at any time; I was approached by
Minor-Edgar Company.

Q That was when? A In 1925.
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Q You rejected it, did you? A No, it

‘wasn’t put in a conecrete form to either accept

or reject; it was an approach.,

Q At any rate your selection finally as presi-
dent of the Minor-Edgar Company was not the
result of your efforts? A It was not the result
of my efforts, no.

Q As a matter of fact, wasn’t it October you
were made president of the Minor-Edgar Com-
pany? A I said September.

Q@ If you said December you wish to correct
that? A Yes.

@ What did you receive then? A A salary
at the rate of $12,000 per annum.

R Did you get stock, too?

Mr. English: T object.

@ Did you not receive in addition to cash
salary, stock of the company?

Mr. English: I object as immaterial.
The Court: Sustain the objection.

Q Was $12,000 a year all you received for
your services as president of the Minor-Edgar
Company? A That is all.

Q@ Did you not receive stock, without paying
full value for it?

Mr. English: T object.
The Court: As part of the salary?

Mr. Skinner: I do not know whether I

can get him to admit it was part of the
salary.

Mr. English: I object to the question as
immaterial and incompetent.
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The Court: I do not think you can get
it in either way. It seems to me that a man
might obtain stock after he joined a corpora-
tion and answered truthfully that he did,
but deny it was any part of his salary. I
think you should limit it to whether any
stock given to him was in lieu of services
or as part of his salary; whether he got
any outside of that is not our concern.

Q I am not asking you whether he pur-
chased stock of the company, but I am asking
you whether you did not receive some stock of
the Minor-Edgar Company as part of the terms
the company was making for your services you
had given as president? A I answered that I
received no stock in compensation for my serv-
ices.

Q Did you receive it in any other way than
by purchase?

Mr. English: T object.
A If I can state what happened I will say so.
The Court: The doctor may explain it.

A I received one qualifying share as a director.
At the time I accepted the presidency of the
company I entered into a financial arrangement
with the company by which I was to do certain
things, the company arranged, which involved
the purchase of stock. I made the initial pay-
ment under that agreement, and on account of
the inability of the Minor-Edgar Company to
carry out their part of the agreement that pay-
ment was subsequently refunded, so I have never
been the owner of any shares of stock in the
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Minor-Edgar Company, outside of the one quali-

fying share.

Q@ You do not mean that you were never the
owner of any shares? You were at a time?
A No.

Q You made an arrangement with them by
which you were to do certain things, and they
were to do certain things. Among the things
you were to do was to serve as president of the
company? A Yes, sir.

Q It was part of their interest and policy?
A  Yes, sir.

Q Their side was to pay you a salary of
$12,000 and let you have some shares of stock
at a certain price? A That had nothing to do
with the agreement to serve as president.

20 Q So, that is the arrangement you spoke of
by which you were to have some stock of the
company at a certain price? A Yes, sir.

Q Now, you were removed in February, 1925,

and this suit was begun on the 27th day of
February, 1925%

10

Mr. Skinner: Is that agreed?
Mr. English: Yes, that is correct. The
summons was dated February 27, 1925.

30 Mr. Skinner: Will it be stipulated that
the answer was filed March 21, 19257
Mr. English: Correct.
Mr. Skinner: And there was no revoca-
tion of the cause then at issue?
Mr. English: No.

Q Did you not delay the bringing on of this
suit because of the proceedings in the Supreme

Court in which you asked for a writ of quo
40 warranto?
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Mr. English: I object as not cross ex-
amination and immaterial.

The Court: Sustain the objection.

Q Now, whatever you claim here is for salary
as president of the company, claiming that you
were unlawfully removed, is that right? A As
president and any other position and title which
may properly belong to me.

Q You have offered in evidence here the
minutes showing your relation as president?
A My counsel has offered that.

Q And your salary was fixed as president,
wasn’t it? A The minutes speak for them-
selves.

Q You know that, too? A That is my
recollection.

Q Tt was as president you had some duties
of management, was it not? A I do not know
what you mean by that question.

Q Isn’t that plain, that as president you had
some duties of management? Haven’t you been
mentioning them yourself? A 1 had the same
duties of management when I was secretary of
the cbmpany.

Q Then, it did not make any change in your
position? A Yes, it added other duties.

Q Your counsel has offered the whole minute
book in evidence. I ask you if you have in
mind anything in the minute book which em-
ployed you as general manager as distinet from
your selection as president?

Mr. English: T object. He cannot ask
him what he had in mind.

The Court: Sustain the objection.
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Mr. English: The by-laws which were
put in evidence, stated the officers shall
perform all the duties as the directors direct
them to do, on page 20, article 4, -which
begins on page 19. Section 4 of that article
is found on page 20 and then further pro-
vides, ‘““He shall sign all certificates of
stock, and so forth.”’

@ Was there ever an agreement between you
and Maas & Waldstein Company for the payment
of any money in compensation for your services
- other than the fixing of the salary as president
which is in the book? A Yes, from time to
time we voted ourselves bhonuses.

Q You do not claim anything in this suit by

reason of such vote? A T claim whatever mv
counsel sets up.

Q You claim whatever your counsel sets up,

and you have heard what your counsel set up
Just now?

Mr. English: The complaint says that he
was employed as president ‘and general
manager for a period of one year from the
December—whatever date it was—at an an-
nual salary of $24,000 a year.

Mr. Skinner: It is because the complaint
says that that T am now trying to smoke out
whatever there might be in the mind of
counsel for the plaintiff that justifies that
statement that he wasg employed as general
manager. So far T have heard nothing that
refers to the by-laws and I ask if counsel

has anything else in the minutes of what he
has said.
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Mr. English: Nothing else in the minutes,
but by practice of the company; general
manager in a large sense of the other affairs
of the company.

Q Did you ever have any such compensation
fixed for any such services? A Not separately,
except in the way of bonuses.

Q Those are in the past? A It is all in the

past.

Q You were secretary of the company about
five years, weren’t you? A Yes.

Q You had possession and custody of the
minute book with the by-laws in it? A Yes.

Q You had occasion to refer to those minutes
and by-laws and study them, didn’t you? A Yes.

Q You are fairly familiar with them? A
Moderately so. Not as familiar as I should have
been.

Q Not as familiar as you should have been
in what respect? A 1T should have known some
of these provisions which I only learned after
this meeting was held.

Q What one? A That it was not required
to state the business of the meeting in the call
for a special meeting. I was under the distinet
impression that it was. Not having the minute
book to consult I was wunable to correct an
erroneous impression.

Q@ You must have seen that before, but for-
gotten it? A Probably so. It made no im-
pression on me.

Q As secretary you had to give notice of
meetings, didn’t you? A Yes.

Q You had given notices of special meetings,
too, hadn’t you? A T don’t recall.

10
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Q Don’t you think you had? A I will look
at the minute book and see.

@ Don’t you remember any special meetings
during the five years in which you were secre-
tary? A TUpon notice, no. '

@ There were special meetings without any
notice at all? A Yes, waived.

@ There was no written waiver signed, you

Just did not have any? A Tt was incorporated
in the minutes.

Q You said that you should have known about
this provision in the by-laws and I think you
then said you could have corrected it? A No,
you are mistaken as to the last part. I said
I should have known of it, not what I did, so
not having access to the minute book I was
unable to correct my erroneous recollection of the
minute book.

@ You mean you did not go to the minute
book to find out? A I was home confined to
my house at the time, and the minute book was
at the New York office.

Q@ Did it occur to you to inquire at all? A
It occurred to me to put the whole thing in the
hands of my counsel and to do what he advised.

@ That was after you received notice of
your removal? A Yes.

@ Before that, when you got the notice of
the meeting, did it ocecur to you to inquire what
it was about? A No. I thought it was some
routine matter. I could not conceive of them
taking action affecting me without letting me
know what it was.

Q You expected to be down, didn’t you?
A No.

@ Didn’t you tell Mr. Maas so? A No, I
did not.
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Q Now, you had been aware of this clause in
the by-laws that says that the directors may
remove at any time, hadn’t you? A There is
no question of my being charged with notice of
it, but I had no knowledge of it.

Q At the former hearing I asked you this
question, page 25, ‘‘Last year you had a par-
ticular occasion to refer to the by-laws? Answer:
Yes. Question: You had referred to them and
studied them? Answer: Yes. Question: Is it
not then fairly to be presumed that you had
seen that clause in the by-laws and forgotten it
perhaps? Answer: Yes, that may be presumed,
my recollection is the provision is exactly to the
contrary.’”” Isn’t that true? A Yes.

QQ And that the business was required to be
stated? A It may be presumed, but it was not
a fact. That was my answer. I said my opinion
was to that effect.

Q@ When I asked you on that occasion was it
not fairly to be presumed? A If we agree as
to the meaning of the word presume, that does
not controvert it, if it is presumed.

Q Just listen to my question. When I asked
you at that time, ‘“Was it necessary to be pre-
sumed that you had seen the by-laws in question,
having already asked you if you had not studied
the minutes and studied the by-laws, and had
frequent occasions to refer to them, did you
think I was not asking whether there was not
some presumption of liability? A No, not of
liability. That is exactly what I thought. You
asked me might it reasonably be presumed and
I said it might be, but it was not true.

Q It might be reasonably presumed? A But
1t was not so.
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Q As a matter of fact that you had not seen
1t? A Perhaps I did not understand what the
word presumed means. My answer was directed
to your question with my understanding of what
the word ‘‘presumes’’ means. You may presume
a thing but nevertheless say it is not so.

@ You understand I was asking you about
your knowledge of the by-laws that gave you the
power of removal? A Yes.

Q@ I think this question I referred to at the
former hearing related to the other by-law about
the -notice? A 1 think not, I think it related
to the by-law.

Q I think you were asked as to both, but the

portion I read from related to that by-law as
to the notice. ;

Mr. Skinner: There is a lot of cross ex-
amination that I think would be Important,
but I doubt whether I would be justified
in presenting it. I would like to question
the doctor about the -circumstances sur-
rounding his removal from office, but my
feeling is that I would be going outside the
direct examination and it would not be
allowed.

The Court: T think you would be going
outside the direct examination.

Mr. Skinner: I do not want to be con-
fronted with the fact that I failed to ask
such questions now, when there is an ob-

~ Jection at some later time.,

Re-direct examination by Mr. English.

@ Referring to section three of article 4 of
the by-laws found on page 20 of the minutes,
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which says that, ¢‘All officers and agents shall
be subject to removal at any time by the affirma-
tive vote of the majority of the whole Board of
Directors.”” Did you, as a matter of fact, prior
to February 2, 1925, know the existence of that
by-law? A No, I did not.

Q Also referring to page 16 of the minute
book, to section 7, or that part of section 7 of
article 2 which deals with the Board of Directors
and that part of section 7 which says, ‘‘Unless
otherwise indicated in the notice thereof, any
and all business may be transacted at a special
meeting,”’” and I ask you whether prior to Feb-
ruary 2, 1925, you knew, as a matter of fact,
of the existence of that provision in the by-
laws? A No, I did not, I thought the nature
of the business must be stated.

Mr. English: I will ask Mr. Skinner to
admit that the annual meeting of the direc-
tors was to be held on the first Tuesday
after the first Monday in December of each
year.

Mr. Skinner: Yes.

Mr. English: And that also after the an-

nual election the newly elected directors met
and elected officers for the ensuing year.

Mr. Skinner: That is a provision of sec-
tion 5 on page 15.

Mr. English: Yes, section 5, article 2.

Mr. Skinner: We admit that was in the
by-laws.

Mr. English: I would like to introduce
in evidence out of the minute book the
minutes of the annual meeting of the direc-
tors held annually in December and each
year beginning with the year 1915 and end-
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ing with the year 1924. In each year the
words, or the language of the minutes is
that the meeting then proceeded to the elec-
tion of the officers for the ensuing year
and in each case follows with the list of
names of the officers elected. That is true
for the minutes of the years I mentioned,
beginning on page 156, 1915; page 162 for
1916, page 181 for 1917; page 189 for 1918;
page 199 for 1919; page 206 for 1920; page
212 for 1921; page 220 for 1922; page 224
for 1923; page 227 for 1924.

Mr. Skinner: Counsel needs no admis-
sion from me; that is set forth in the
minute book.

(At one o’clock the Court takes a recess
for ome hour.)

ArTER RECESS.

Q Referring to section 4, article 4 of the
by-laws found on page 20, it is provided that
the president, subject to the Board of Directors,
shall have general charge of the business of the
company. Did you, as a matter of fact, or to
what extent did you have as president general
charge of this company?

Mr. Skinner: 1 object. It seems to me
that we have gone into those questions at
length.

Mr. English: Withdraw the question.

Q The same section 4, of article 4 found on
page 20, says that the president shall do and

45
Henry V. Walker, re-direct.

perform such other duties as from time to time
may be assigned to him by the Board of Direc-
tors. State what duties in addition to the
work, duties of president you performed, if not
by direct assignment, at least by acquiesence and
knowledge of the directors? |

Mr. Skinner: I object to the question as
irrelevant.

The Court: I will admit it.
Q (Question read.)

The Court: That is other duties which
were imposed by the directors?

Mr. English: Either directly imposed or
he performed with their knowledge or ac-
quiescence.

Mr. Skinner: I object to anything of
that kind, ‘“if not by direct assignment at
least by acquiescence and knowledge of the
directors,’’ and I object to what was imposed
by the directors as same must be shown by
the minutes of the directors.

The Court: You may ask him what he
did or what he did as president of the com-
pany during all the time he was employed.

Q During the period you were acting for
this company holding the title of president from
the year 1915 to February, 1925, what did you
do in connection with the business of the com-

pany?
Mr. Skinner: 1 object.
The Court: I will admit it.
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Defendant’s counsel prays an exception
to this ruling of the Court.

Exception noted as ground of appeal.

A Immediately following my election as presi-
dent, or about the same time, I supervised the
design and erection of a new plant for the cor-

poration to be used in the manufacture of gun-

powder. 1 supervised the operation of that
plant, as well as the operation of the old plant,
during the years 1915, 1916 and 1917 and 1918.
I had charge of the dismantling of the plant
and the sale of the property in the years 1918
and 1919. I conducted many negotiations with
the French Government relating to contracts
with that government. During the year 1923 by
direction and acquiescence of the directors I
found a considerable period of time at the plant
of the Commercial Solvents Corporation in an
effort to find out the cause of their manufactur-
ing difficulties. 1 supervised the design of the
new plant for the Commercial Solvents Corpora-
tion, which consistsd in the selection of the site.
These were in addition to the ordinary duties
connected with the operation of the company.

Q In addition to that did you perform the

strict duties of president such as presiding ‘at
meetings and signing certificates of stock? A
Nies teir,

Q In addition to all that you were at the fac-
tory every day, when not off on other business
attending to the general business? A Yes.

Q It appears from the minute book, particu-
larly that part referred to before referring to
the minutes of the directors at the annual meet-
ing of the election of officers, that in every case
officers were elected for the ensuing year? As
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a matter of practice in the company what was

the ensuing year for the term of an officer, the
meeting being held in every case in December?

A The succeeding current year.

Q The payment of salary in the ensuing year
began after what date? A The current year.
Q Payable always in advance? A Yes, sir.

Re-cross examanation by Mr. Skinner.

Mr. Skinner: May I have counsel’s ad-
mission that the by-laws referred to were
adopted at the organization of the com-
pany? |

Mr. English: Yes, subject to one or two
amendments.

Mr. Skinner: Then counsel will admit that
every by-law referred to here by counsel
and offered in evidence in his case was part
of the by-laws of the company from the
time Dr. Walker became president of the
company up to the time he was removed?

Mr. English: I doj; that is true.

The Court: They speak for themselves.

Q These services you have spoken of—coun-
sel asked you to detail—was services performed
by you as president of the company, were they
not?

Mr. English: 1 object. He should not
be asked a tripulicate question.

Mr. Skinner: Withdraw the question.

Q To put it in the terms the doctor will under-
stand, for any of these services you have de-
scribed, was there ever any arrangement with
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the company for compensation other than you
should be paid a salary of so many thousand
dollars a year? A There were certain pay-
ments in the way of bonuses and additional com-
pensation, but none relating specifically to the
work. :

Q What I asked you was there ever any con-
tract or arrangement to pay anything other
than the salary? A For the specific services
I enumerated?

Q Yes. A There is a resolution in the min-
ute book relating to services in the establish-
ment of the new plant; I do not recall it.

Q There were bonuses allowed, too, weren’t
there? A Yes.

Q Those bonuses were allowed after the end
of a given period of services because the Board
of Directors felt that the services that had been
rendered were entitled to extra pay, is that
right? A Except as to the one particular case
which I have in mind, and which I think is con-
tained in the minutes and which I think 1is
enumerated that the extra compensation relates
to services.

Q Aren’t you talking of bonuses or allowances
for extra compensation that were determined
and fixed by the Board of Directors after the
services had been rendered? A Oh, yes.

Q And not in any way a bargain or arrange-
ment that obligated them to pay? A Yes, that
is right.

Q So, in recognition of what they felt your
services were worth they voluntarily gave you?
A Yes.

Q You cannot point to anything or do not
recall anything of any arrangement of the com-

40 DPany by which they undertook to obligate any-
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thing to you, anything to your salary? A 1In
advance?
Q In advance of your services? A No.

PrainTirr REsTS.

Mr. Skinner: I respectfully move for a
judgment of non-suit on the ground that
the case that is made out by the plaintiff is
a case of the right to compensation in the
form of fixing of the salary for accom-
panying the office of the president of the
company from which he was removed, and
that the removal was within the power of
the directors of the company under the sec-
tion of the by-laws referred to and as was
held by the Supreme Court was an implied
part of every contract of employment or
fixing of the salary, so I do not need to
go into the reason by which the Court
reaches the decision that that power was
absolute; that he had taken the office of
president subsequent to it and at the peril
that it should be exercised at any time, and
it was entirely within the rights of these
directors to remove him as they did.

(Argument.)

Mr. English: Before replying to Judge
Skinner I intended to make a motion to
amend. It is in paragraph 1 of the com-
plaint, using the words there, ‘““That on De-
cember 2nd, the plaintiff had been employed
for a period of one year from said date, at
a salary of $24,000 to be paid from the 2nd
of December.”” T would like to scratch out
‘“‘period of one year from said date,”’ and
say ‘‘ensuing year,”” and also scratch out

40
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the ‘‘2nd of December,”” so the paragraph
will read, ‘‘That on December 2nd, 1924, the
defendent through its Board of Directors
elected and employed the plaintiff as its
president and general manager for the en-
suing year at an annual salary of $24,000.”’
That is in accordance with the exact proof
in the case.

Mr. Skinner: Doesn’t Mr. English want
to make that for the ‘‘ensuing current
year’’?

The Court: Defendant’s counsel takes
the stand that the by-law here is that the
majority of the directors may remove<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>