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New Jersey Court of Errors and Appeals.

Between—

E ugene C. P omeroy, et al.,

Appellants,
On Appeal.

and j ™

Josephine Pomeroy, et al.,

Respondents.

BRIEF FOR RESPONDENTS. 20

This is a plain, simple suit for the partition of lands 
in this State. The land is to be divided into three 
equal shares, one share to go to the appellants, one 
share to the respondent Josephine Pom eroy and one 
share to the respondent Julia Pom eroy Newell. There 
is no dispute as to the title, as to the number of 
shares, as to what part of the whole each is to receive, 
or as to the persons entitled to take their respective 
shares. There is no appeal because of any dispute on ^  
these subjects* No reason exists or ever has existed 
why this paritiou suit should not have been brought to 
a speedy, conclusion, yet the bill was filed October 11, 
1890, more than six years ago, and these respondents 
who have desired to hold their property in severalty 
have all this time been prevented from so doing and 
from using and im proving it as they desire.

W hat benefit can accrue to the infant appellant by 
this policy of delay, it is im possible to conceive. He 
is entitled to one-third of this real estate, no more is |i)
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claimed, no less is sought to be given to him; and the 
constant effort has been to set off in severalty his un­
disputed, one-third which his guardian has persistently 
resisted.

10

This appeal is from a final ciecree of the Chancellor 
confirming a report of commissioners in partition, 
which decree bears date, September 14, 1896. (Page 
168, 1. 26 amended petition of appeal.) It is not an 
appeal from the decree of the Chancellor advised by 
Vice Chancellor Green, bearing date May 20, 1895, 
decreeing partition and appointing commissioners, 
which decree is found at Page 50 of the case.

I.

The first ground of appeal is stated on Pages 170 
and 171, to be because the Court denied “ the petition 
“ of the said infaut defendant Eugene Cowles Pom eroy 

20 “ to stay all proceedings in this cause until the final 
“ determination of the suit in the Circuit Court of the 

t “ United States for the District of New Jersey which
“ is mentioned in said petition aud in answer of said 
“ defendants for that the prior partition of the lands in 
“ controversy is prohibited by the agreement between 
“ said deceased and said Josepliiue aud said Julia which 
“ is also mentioned in said petition and said answer.”

An examination of the reasons filed by the appel- 
3 Q lants for suppressing the report of the commissioners, 

which reasons appear beginning on Page 81, does 
not disclose that this ground of appeal was in any way 
urged upon the consideration of the Chancellor.

The agreement referred to in the first ground of 
appeal is set out at length in the answer beginning at 
bottom of Page 17, aud on Pages 18, 19, 20, 21, and is 
dealt with by Vice Chancellor Green fully in his con­
clusions beginning at Page 43, 1. 32, and on Pages 44, 
45, 46, 47, 48, 49 aud 50. He decides “ there is 

40 “ nothing in the agreement which in law, equity or
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“ morals would interfere with these parties instituting 
“ and proceeding with this suit to have partition of the 
real estate”  (Page 50 1. 1 to 5); and lie also says (Page 
49 1. 20). “ It would seem that a partition of the real 
“ estate would be carrying the terms of the agreement 
“ into effect.” The decree for partition formed upon 
this opinion is not appealed from: However, an ex­
amination of the agreement will fully justify the V ice 
Chancellor’s conclusions. The agreement specifically 
provides (Page 20, 1. 20) “ that the real estate o f George 
Pomeroy, deceased, and of Edward Pomeroy, deceased, 
wherever situated and by whomsoever of the parties 
hereto held, shall be conveyed by good and sufficient 
deeds of conveyance by each of the parties hereto, an 
undivided third part to Julia P. M orrison”  (now 
Newell) “ an undivided third part to Josephine Pom ­
eroy and an undivided third part to George P .Pom eroy” 
(to whose rights admittedly the Respondents succeed) 
“ so that said last named parties shall hold the entire 
title to said real estate as tenants in common.”

The undoubted right of a tenant in common is to 
have partition.

In Bentley v. Long Dock Co., 1 McCarter 480, unan­
im ously affirmed without any opinion in 2 McCarter 
501, Chancellor Green says, at Page 489:

“ Partition is a matter o f right and by the 
ancient practice, both at law and in 
equity, the partition was made, how­
ever prejudicial it might be to the 
interests of the parties.”

It was to remedy this evil that the statute was 
passed authorizing sales when the commissioners re­
ported that partition could not be made without great 
prejudice.

In Hay v. Estell, 3 C. E. Green 252, Chancellor 
Zabrishie says:

10
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“ A tenant in common has a right to parti­
tion in Chancery if he shows a title to 
a share.”

There is nothing whatever in the agreement abridg­
ing that right or limiting it in any way. There is a 
provision as to the personal property, Page 20, 1. 13, 
that if it cannot be divided in kind, then there may be 
a sale and the proceeds divided. We deny specific- 
.ally that in the agreement “ the prior”  (that is prior to 
the determination of the suit in the U. S. Court) 
“ partition of the lands in controversy is prohibited by 
the agreement between said deceased” (i. e. George P. 
Pomeroy) “ and the said Josephine and the said Julia.”

The United States Court also held the same thing 
when it dissolved the injunction; see memorandum of 
Judge Green cited at length by Vice Chancellor Green, 
page 45.

20
The pendency of the suit in the United States 

Court for an accounting under the agreement is no 
bar to the partition suit in the Court of Chancerv of 
New Jersey, nor any reason why that suit should be 
delayed uniil the suit in the United States Court is 
determined. The suit in the United States Court can­
not partition this laud, nor can this suit produce an 
accounting under the agreement.

30 Fulton v. Golden, 10 C. E. Green 353.

Fulton filed a bill for account against Golden and 
Golden pleaded the pendency of an action of account 
by himself against Fulton in Pennsylvania, and the 
Chancellor says:

“ The pendency of a suit at law, if brought 
by Fulton, the complainant against 
Golden, for the identical object and 
purpose with which this suit is insti­
tuted would constitute no bar to this40
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action. N or would the fact tliat such 
suit is pending in a court in another 
State make any difference.”

In Way v. Bragan, 1 C.,E. Green 213, Chancellor 
Green says:

“A  plea of another suit depending for the 
same cause in bar of a suit in equity 
can only be of a suit depending in the 
same or some other court of equity. 
The former suit must not only be for

V

the same cause, but the effect must be 
the same. The remedy must be co ­
extensive and equally beneficial to the 
complainant.”

Foster s Federal Practice 194. “ The pendency of 
“ another suit in a court of another of the United States 
“ or a foreign country is not a bar to a suit for the 20 
“ same relief in a Circuit Court of the United States. 
“ Nor it seems, is the pendency of a similar suit in a 
“ court held within the same State where the Federal 
“ Court is held.”

II .

The second ground of reversal is that the Court 
erred “ iu decreeing a partition of the lands in con­
t ro v e rs y  in this suit without charging upon the lands 
“ allotted to said Josephine and upon the lands 
“ allotted to said Julia their indebtedness to said 
“ Eugene under said agreement the amount whereof 
“ is to be determined in said suit in the said Court of 
“ the United States; for that the interest of said 
“ Josephine and the interest of said Julia in the lands 
“ which were sought to be partitioned in this suit is 

subject to an equitable lien under said agreement to 
‘ secure the payment of said indebtedness which said 

“ lien is wholly overlooked and ignored in said de- 
“  cree.” 40
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There is nothing in the agreement, nor one word of 
testimony throughout the whole case showing any in­
debtedness from either Josephine or Julia to Eugene; 
in fact the ground of reversal itself states that this 
“ is to be determined.”  There is an allegation that 
the Master to whom the matter was referred has re­
ported some indebtedness, but exceptions have been 
filed to his report and no hearing has yet been had 
upon those exceptions.

10

20

There is nothing in the agreement itself from 
which it can even be inferred that any indebtedness 
found to be due from one to another is to be a charge 
upon the individual shares of the real estate, certainly 
nothing to indicate that any indebtedness of Julia and 
Josephine is to be a charge, for the agreement specific­
ally states that Edward, now represented by the ap­
pellants was indebted to Julia and Josephine. At 
page 18, 1. 30, is this in the agreement:

“And, whereas, It is agreed by the parties hereto that 
“ the said Edward Pomeroy at the time of his death 
“ ivas indebted unto the said Julia P. Morrison (now 
“ Newell), Josephine Pomeroy and George P, Pomeroy, 
“ or some one or more of them in a sum or sums the 
“ amount of which is unknown to the parties hereto;”  
and the agreement which is for a settlement between 
Julia, Josephine and George P., provides as to the per­
sonal property, that it shall be equally distributed iu 
kind, and if that cannot be, that so much as necessary 
be sold and the proceeds distributed. And as to the 
real estate, that it be held by the three as tenants iu 
common. Page 20. This is an estate with a large 
amount of personal and real estate, aud no difficulty 
exists in so adjusting the personalty as to carry out 
the agreement.

If any judgment or decree exists against either Julia 
or Josephine,, which is a lien upon lands belonging to 

40 them as tenants in common, it becomes by force of the
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statute a lien upon their separate lands after parti­
tion. ( Gen. St. o f N. J., page 2,430, sec. 36.)

If there is any equitable lien by reason of this 
agreement, against the shares of Josephine or Julia as 
tenants in common, it will remain against the separate 
shares of Josephine and Julia when partition is made, 
and' is no ground for defeating or delaying partition.

Speer v. Speer, 1 McCarter 240.

“ A partition will not affect any rights legal or equit­
able which the creditor may have.”

hi.

The third ground of reversal is that the report of 
the Commissioners in partition “ is clearly shown by 
the objections and by the evidence and by the suggest­
ions made in support thereof to be manifestly unequal, 20 
unjust and oppressive to said defendants.”

What may be shown by the “ objections” and by 
the “ suggestions” is of no consequence; nor will the 
Court go into a consideration of the evidence to any 
extent.

The Chancellor appointed as Commissioners, W il­
liam L. Dayton, now one of the judges of this Court; 
Philander B. Pierson, a counselor at Law of Morris-

30town, residing near the most of this property, and 
Frank Fuller, a large property owner residing at Madi­
son, in close proximity to the larger part of the prop­
erty. They examined witnesses, received statements 
from the guardian of the iufant appellent; they inspected 
the property (Page 109) (Page 121) and then made up 
their report. Objections were made to the report. The 
Chancellor heard the objections and directed that the 
Commissioners should be examined as to the methods 
pursued by them in reaching their conclusions. Each 
Commissioner was examined; the testimony of Judge 10
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Dayton is on Page 100 to 112; that of Mr. Fuller, 
page 88 to 99; that of Mr. Pierson, Page 112 to 122. 
The Chancellor then had another hearing and consid­
ered the testimony of the Commissioners as well as 
the testimony taken by the Commissioners, and in his 
memorandum (Page 153 1 3) says:

“ After a careful review of the testimony 
taken by the Commissioners and the 

2 Q testimony of the Commissioners them­
selves as to the manner in which they 
performed their duty, it does not ap­
pear to me that either in making the 
several parcels or in the allotment of 
one of those parcels to the infant, 
they have erred prejudicially to the 
infant. Unless they have clearly so 
erred, the motion to suppress their 
report should not prevail.”

20

In Bentley v. Long Dock Co., 1 McCarter 489, the 
Chancellor says:

“ If the Commissioners had proceeded to 
make partition their action would have 
been conclusive as to the expediency 
and propriety of that course of action 
and equally conclusive upon the mode 
of making the partition unless an error 
is clearly shown.”

The Commissioners even adopted and acted upon the 
ideas of Chandler, the guardian of the infant appellant, 
as submitted by him to the Commissioners iu Exhibit 
C 2, referred to in the examination of the Commis­
sioners Page 121, 1. 21, also 1, 34. His suggestion was 
that the homestead should not be allotted to the infant, 
and the Commissioners allotted it to Mrs. Newall;also 
that the lands allotted to the sisters should be contieu- 

40 ous and not surrounding that of the infant, and the
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Commissioners adopted the idea. In the shares sug­
gested by Chandler to the Commissioners he included 
all the Bayonne lands in the infant’s share and 
although the commissioners in their report so allotted 
them j'et he makes as one of the objections to confirm­
ing their report (Page 83, 1. 30) the fact that they did 
not divide up the Bayonne lands but gave them all to 
the infant as he had asked them to do.

IV- 10

The fourth ground for reversal (page 171) is be­
cause the Commissioners did “ not make any proper 
“ charge or allowance for the furniture iu the Pomeroy 
“ Homestead described in the proceedings, which 
“ furniture has been so affixed to said Homestead and 
“ made a part thereof by the acts of the parties that it 
“ must go therewith in case of any partition or sale 
“ thereof, as plainly appears from the evidence; and 
“ notwithstanding the failure of said Commissioners to ^  
“ make any proper provision for the loss of one of the 
“ houses on the said premises allotted to said infant 
“ which was destroyed by fire before filing of said 
“ report as plainly appears from the evidenco; and not- 
“ withstanding the omission of said Commissioners to 
“ make any proper exhibit of the unpaid taxes standing 
“ against the property sought to be partitioned, nor 
“ any provision for the liquidation of said taxes.”

a. As to the furniture. ■

A complete answer to this objection is that the 
Commissioners did not partition the furniture or con­
sider it in their division, because they were not 
directed by their commission so to do. The matter 
of this furniture nowhere appears in the bill, answer, 
evidence before the Chancellor, decree for partition, 
commission, evidence before the Commissioners or in 
the evidence of the Commissioners themselves, except 
to ask them whether they considered the furniture. 40
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Its first appearance in this case was in some sug­
gestions by Chandler, the guardian ad litem of the infant 
defendant, submitted to the commission. One of the sug­
gestions marked Exhibit C 1, dated Chicago, December 
10, 1895, and intro luced at the examination in which 
the Commissioners themselves testified (Page 108 1. 
10) refers to this furniture as follow s:

“ Postcript IV. It should be noticed and taken into 
JO “ consideration in some way that in the U. S. Circuit 

“ Court of New Jersey the Master has reported that 
“ the furniture in the Madison Homestead is to go with 
“ the house. As neither party has excepted to that 
“ portion of the report it is practically confirmed and 
“ only waits a decree. By consent o f all parties, however 
“ a different order might be obtained. As it now stands, 
“ the furniture is part of the homestead and its value 
“ more or less should be taken into account.”

<20

30

In another set of suggestions bv Chandler, sub­
mitted to the Commissioners, marked Exhibit C 2 ,in­
troduced at the same examination where the Commis­
sioners testified (Page 121 1. 21) and giving a specific 
plan of division, he refers again to the furniture as 
follows: “There should no doubt be some changes in 
“ these Schedules on account of of the furniture going 
“ with the house and not as yet taken into considera­
t io n . The value (say not to exceed $6,000 the 
“ assessed value has been for years $3,000 or about 
"one-half of the real value) could be added to the value 
“ of the improvements in Schedule A, but the land 
“ could be reduced in quantity on either side, the whole 
“ valuation of Schedule A being increased one-third 
“ the amount of the value of the furniture” and then 
he attempts to show how the other shares could be 
equalized.

It next appears in the objection to the report of the 
Commissioners, page 82, 1, 34. “ 3. That in a certain

40 “ suit in equity in the Circuit Court of the United
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“ States for tlie District of New Jersey provision has 
“ been made that the furniture in the household man­
s io n  involved in this case would remain in and go with 
“ the same in case of any disposition thereof by parti­
t i o n  or sale; but in the partition made by said Com- 
“ missiouers the said homestead has been awarded to 
“ said Julia without any regard to said furniture, or any 
“ charge against her for, or on accouut of the value 
“ thereof, although the same has been assessed as of 
“ the value of five thousand dollars ($5,000.” ) jq

No evidence of any sort to support this objection 
was ever introduced anywhere. At the last hearing 
before the Chancellor he states in a letter to Mr. 
Guild, page 122, that counsel handed him three or 
four printed documents, among which was a copy of 
Master’s report and exceptions to it in the United 
States Circuit Court for New Jersej’, and that on page 
17 of that report appeared this paragraph:

20
“ And the Master further reports that the 

household furniture and fixtures at 
and in the homestead at Madison, do 
remain there in use and go with the 
same in case of partition or sale, un­
less on special application hereafter the 
Court shall otherwise direct as to the 
whole or any part thereof, or the par­
ties shall otherwise arrange by agree­
ment.”  so

The Chancellor further states that it did not appear 
that the exceptions had been disposed of, or the report 
confirmed, or the suggestions with respect to the 
furniture adopted by the Court, and as a fact that is 
still the situation.

Therefore to set aside the report of the Commission­
ers in this case and to require all these proceedings to 
be amended so as to bring in this furniture, and then 
have the Commissioners reconvene and readjust their ;q
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allotments when these appellants can obtain any relief 
to which they may be entitled with respect to this fur­
niture, there being reserved to them as stated in terms, 
in this report of the Master the right to make “ special 
application” to the Court for that purpose, would be a 
great hardship, injustice and expense to these respon­
dents.

The matter of the furniture can be much more readi- 
< 10 ^  se^led in the accounting suit than in the partition 

suit. It really belongs in the accounting suit.

b. As to loss by fire.

One of the houses alloted to the appellants was 
somewhat damaged by fire about the time the Com­
missioners filed their report. There is no evidence as 
to the date of the fire. Mr. Fuller says (Page 94 1.17). 
“ I hardly think I  heard of it until after the report was 

K 20 filed; that I  cannot say.” Judge Dayton says (Page 
103 1. 8). “ I  learned after the report had been signed 
that a fire had occurred and the Commissioners have 
not changed their report in consequence.”  Mr. Pier­
son says (Page 116 1. 12) that the report had been 

• signed and “ I  did not know ivhen the fire occurred but 
that the report had been already filed.”

The damage to the house, Fuller says Page 94 1. 29 
he understood was $700 or $800, and Pierson says 

30 'Page 116 lie understood it was about $1,000.
The property was insured; the insurance companv ad­
mitted its liability and adjusted the loss and the in­
surance money which amply covers the loss goes to 
the party to whose share that house was alloted.

Mr. Fuller says, page 94, 1, 22: “ Mr. Moller told
me at the station the other day it was adjusted and 
the insurance allowed, and I said, ‘ Who has got it?’ 
and he said the insurance company was waiting for a 
legal draft upon it; he said it covered the damage 

* 40 entirely and a little more.”
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Mr. Pierson says, page 116, 1, 23: “ I  understand
the loss was adjusted. I  was told objection was made 
at first because the house had not been occupied; in 
fact I  went to New York to see the insurance people 
about it, they had adjusted it, or agreed to on presen­
tation of proper proofs.”

The appellants upon receipt of this insurance have 
the full share allotted to them.

c. As to the taxes.

The Chancellorin his memorandum of decision (Page 
153, 1, 12) says some tax liens were not taken into 
consideration, and directed the payments of two- 
thirds of them by the appellants, before the report of 
the Commissioners would be confirmed. These were 
paid and upon being satisfied that his directions had 
been complied with he confirmed the report.

20
A. Q. GARRETSON,

O f Counsel.

30

10
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In the New Jersey Court of Errors and Appeals.

EUGENE C, POMEROY ET AL. ]
I Appeal from Parti­

tion in Chancery.
JOSEPHINE POMEROY ET AL. J

A PPE LLA N TS’ POIN TS A N D  AUTHORITIES.

May it P lease the Court :

1. The principal party in interest in this appeal is Eugene 
C. Pomeroy, an infant of tender years. Because of his in­
fancy he is entitled to the protection of the court at every 
stage of the controversy. He can lose nothing by default. 
No presumption or intendment is to be made against him. 
The proceedings of thé Court of Chancery can not be sus­
tained against him, unless it clearly appears from the whole 
record that all his rights and interests in the subject-matter 
of the suit have been well and fully protected.

No burden of pleading, of proof, or of argument can be 
imposed on the infant. All the burdens of the case from its 
beginning to its close rest on the complainant who seeks to 
interfere with the infant’s estate. It is not necessary for the 
infant to show, beyond controversy, that he will be injured if 
the proceedings of the court below shall be upheld; it is 
enough for his success on this appeal if the complainant in 
the Court of Chancery, shall fail to make it clear from the

(3)
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record than an affirmance of the Chancellor’s decree can not 
result in any diminution of, or injury to the infant’s estate. 
The infant claims that the partition decree is seriously un­
equal, unjust and oppressive as to him; insists that the ap­
pellees can not demonstrate the contrary from the record, and 
that therefore the decree of the Chancellor should be re­
versed.

In all suits brought against infants, says Chief Justice Mar­
shall, whom the law supposes to be incapable of understand­
ing and managing their own affairs, the duty of watching over 
their interests devolves, in a considerable degree, upon the 
court.

Bank o f  The United States v. Ritchie, 8 Peters, 144.
Cooper Equity Pleadings, 28, and authorities cited.

In equity, nothing can be admitted against an infant, but 
everything must be proved.

Every essential particular must be proved against infant 
defendants, whether they answer by guardian ad litem or not.

In equity pioceedings against infants, full proof is necessary, 
which must appear on the record.

The record must furnish the evidence to sustain a decree 
against an infant.

Hill’s Chancery Practice, 602, and cases cited.

Where vèr a suit is instituted in the court of chancery, 
relative to the person or property of an infant, although he 
is not undei any general guardian appointed by the court, 
he is treated as a ward of the court, and as being under its 
special cognizance and protection.

And when once the court o f  chancery has directly or indi­
rectly assumed authority over the person or property o f  an in ­
fant, as its ward, it acts throughout with all the anxious care 
and vigilance o f  a parent;  arid it allows neither the guard-
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ian nor any other 'person to do any act injurious to the rights 
or interests o f  the infant.

Story’s Equity Juris. Sec., 1352, 1353.

It is therefore the duty of this high tribunal, anxiously and 
dilligently to inquire into the merits of the present appeal, 
and to reverse the Chancellor’s decree, not only in case any 
material injury to the infant shall be manifest, but quite as 
readily if the record shall fail to show that no such injury 
can result to the infant, under the decree.

The ordinary presumption in favor of the validity and reg­
ularity of the proceedings in the court below, is met and over­
come by the counter presumption against them in favor of 
the infant. The result is, that whereas, in the case of an ap­
pellant not under any disability, the proceedings must stand, 
unless he can clearly demonstrate their illegality; it is other­
wise in case of an appeal by an infant, and he will succeed un­
less his adversary can affirmatively show the legality and 
justice of the judgment or decree.

2. Where a verdict has been found by a jury in an action 
at common law, there is a presumption that all the facts nec­
essary to sustain it were established by the evidence; but in a 
suit in equity, there is no such presumption. The evidence 
must appear in the record; and if on examination it be found 
insufficient to sustain the decree, a reversal will be ordered. 
The court will not presume that any other proof was made 
than what appears in the record. This is especially true in 
reference to decrees against minors. Where a minor is a de- 
fendant to a bill, a decree can be rendered against him only 
on full proof.

Ward v. Owens, 12 111. 283.
Waugh v. Robbins, 33 111. 182.



6

An appeal from a iinal decree brings before the Appellate 
Court all interlocutory decrees involving the merits, as well as 
the Master’s report, together with the evidence upon which 
they are founded.

Decker et al. v. Buckman et al., 1 Stewart, 614, and 
cases cited.

Olair v. Terhune, 8 Stewart, 338-339.

This point is made with reference to the special grounds o f 
appeal stated in the petition of appellants, and is not intended 
to refer to anything which may have been omitted from the 
printed case through mistake, or pursuant to any agreement 
or understanding with counsel for appellees. If any accidental 
omission of a material matter should be discovered, it should 
be supplied without unnecessary delay or expense. Should 
the plats or maps or other exhibits used before the commis­
sioners or before the chancellor, become material to the de­
termination of this appeal, we understand that the originals 
are to be produced at .the request of the court, or the counsel 
for either party.

The substance of the present objection is that matters not 
sufficiently proved in the course of the proceedings in the 
court below, can not be aided in this court, as against the in ­
fa n t, by any presumption in their behalf; but that the only 
proper way in which to supply such a defect is to reverse the 
decree and remand the cause for further proceedings.

This point will be enlarged in discussing the questions 
raised in relation to the homestead furniture and fixtures, the 
destruction of one of the cottages by tire, and the unpaid taxes; 
and in commenting on the Chancellor’s opinion in the case.

3. The decree of partition should be reversed, and all 
further proceedings stayed until the court shall otherwise 
order and direct, for the reasons set forth in the infant’s pe-
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tition, which is contained in the Printed Case, on pages 31 to 
35.

This point depends upon the proper construction and ap­
plication of the agreement in writing set forth in the answer 
contained in the Printed Case, on pages 17 to 21; and is sup­
ported by the facts disclosed in the Master’s Report, which is 
contained in the Printed Case, on pages 125 to 151.

This objection is in no degree impaired by the general right 
of tenants in common to a partition. The question is, not 
whether the complainant had a technical right to a partition, 
but it is whether at the time and under the circumstances set 
forth in the pleadings and established by the evidence, the 
complainant was entitled to the aid of the court of equity for 
the enforcement of her claims.

The court of equity knows nothing ot the enforcement of 
merely technical rights. If this court acts at all, it is for some 
equitable reason, under equitable circumstances, and upon 
equitable conditions. Among the general rules which it rig­
orously applies is this, that “ he who seeks equity must do 
equity.”  This rule applies to the whole subject-matter of the 
controversy, which, in this case, is the estate of the late 
George Pomeroy, deceased.

Under this rule, a complainant can not separate from the 
general subject-matter, a particular part of it, and obtain the 
aid of the court in relation to that part, if ih respect to some 
other portion of the same subject-matter he is doing injustice 
to the defendant in the case. For it is another maxim of the 
court of equity, that it “ delights to do justice, and not by 
halves.”  That “  if it take jurisdiction for one purpose, it will 
take it for all, in order to see that complete justice is done • 
between the parties.”  The agreement between the surviving 
children of George Pomeroy, to which reference has been



8

made, relates to the whole of his estate, and to its equitable 
division among those children.

This agreement embraces all the land which is in contro­
versy in the present partition suit, as well as the personal es­
tate of the ancestor. Under this agreement the complainant 
below is not entitled to the aid of the court of chancery to 
obtain her share of the real estate, while doing injustice to. 
the infant defendant in respect to the personal property. 
Both are parts of one subject-matter, and it would be a mere 
common law technicality to separate them, and deal with 
them independently of each other, for the purpose of avoid­
ing the rules of equity.

The Master’s Report, above mentioned, shows that the ac­
counting for which the agreement provides has not been com­
pleted, but is still in progress in the Circuit Court of the 
United States for the District of New Jersey; and that under 
the agreement an indebtedness exists from the Pomerov sis­
ters to the appellant, Eugene C. Pomeroy, the infant son of 
their deceased brother, George P. Pomeroy.

Printed Case, 142.

We therefore insist that under these circumstances the Pom­
eroy sisters are not entitled to the aid of the court of equity 
to obtain a partition of the real estate; but that the real estate 
should be regarded as temporarily tied up, and the common 
right of partition suspended by the agreement, and the cir­
cumstances disclosed in the evidence.

In Barrell v. B arrell, Chancellor Runyan says :
The complainant insists that the considerations presented 

by the answer, can not properly influence or affect the 
action of the court, seeing that no question is made as to 
the legal title of the complainant to the share which he claims 
to own in the real estate, of which he seeks partition. But 
when partition is sought in this court, it w ill only be accorded
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on equitable term*, when it seems to the court ju st that such 
equitable terms should be imposed. Doughaday v. Crowell, 3 
Stockt. 201. Haines v. Haines, 4 Md. Ch. E. 133.

The court can not be successfully called upon to work in­
justice. The fact that the complainant might obtain partition 
at law, or that he is entirely at liberty to sell his undivided in­
terest in the real estate in question, will not induce this court 
to grant him the unqualified partition he seeks, if it appear 
that it would be unjust to do so. He has com,e into this court 
fo r  equity, he must, therefore, do equity.

Barrell v. Barrell, 10 C. E. Green, 176-177.

4. In denying the infant’s petition to postpone proceedings 
in the partition suit, Vice-Chancellor Green, Printed Case, 47, 
says :

“ If the amount due from one tenant in common to the othei 
is a claim, or lien upon such daughter’s share in the real es­
tate, the decree of the court can, and in fact, always does 
transfer, so to speak, the lien from the undivided share to the
share of the party as set off.”

But although this is stated as one of the reasons for denying 
the infant’s petition, no corresponding provision is made in 
the decree finally entered by the Chancellor. The decree is a 
blank on this subject. We contend that the Court of Chan­
cery was bound by its former action in the case to insert in 
the linai decree confirming the partition, a distinct charge upon 
the lands allotted to each of the Pomeroy sisters, of whatever 
indebtedness should finally be found due from them, respect­
ively, to the infant appellant; and we insist that for the total 
omission to make this provision the decree in question should 
be reversed.

We think it will hardly be disputed that under the agree­
ment an Equitable Lien exists on all the property to which the 
agreement relates, to secure the payment of any indebtedness
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which may be established by the accounting for which the 
agreement provides; and we contend that it is highly inequi­
table to deprive the infant defendant of the security which 
this lien would afford, by ignoring it and setting off to the 
Pomeroy sisters their respective shares of the real estate, as 
though free from this incumbrance. It is certainly as much the 
duty of the court to protect this right of the infant, as it can 
be to enforce any claim of the complainant.

In passing, we will observe that if we should agree with 
the Vice-Chancellor that the rule which binds the complain­
ant to do equity as a condition of receiving aid in equity, ap­
plies only to the acts of the party with reference to the subject- 
matter of the suit, and that it does not apply to what has 
been done, or what has not been done, by the party, with 
reference to some outside-matter, we nevertheless insist that 
he seriously errs in limiting its application to half the subject- 
matter of the present controversy; thus enabling the com­
plainant to work a serious injury to the interests of the infant 
defendant in the other half o f the estate.

5. The decree should be reversed for the failure of the 
court below to take any action in relation to the Homestead 
furniture and fixtures. The examination of the commissioners 
of partition, under the chancellor’s order, pending the hear­
ing before him, clearly shows that this matter was the sub. 
ject of a great deal of talk and discussion before the commis­
sioners (Printed Case, 89); that the matter o f the furniture 
was considered (lb. 90); that a copy of the Master’s Report 
in the case pending in the Circuit Court of the United States 
was produced and furnished to the Chancellor in this case 
(lb; 102); that the substance o f the agreement between the 
parties was that the furniture should remain in and go with 
the Homestead in case of any disposition thereof by partition,
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or sale (lb. 107;) that the Commissioners thought they had 
nothing to do with the furniture, as it was not mentioned in 
their commission, and they did not call for any evidence in re­
lation to it, nor examine it personally when they visited the 
Homestead (lb. 114, 115).

W e insist that under the circumstances stated, it was clearly 
the duty of the Commissioners, on their own motion, to ascer­
tain all the material facts in relation to the furniture, its value, 
etc., and to charge the fair value thereof to the party to whom 
the Homestead was allotted. Whatever might be the difficul­
ties of the case in action at common law, we think that there 
is no question that in equity it was perfectly competent for 
the parties to provide that the furniture and fixtures o f the 
Homestead should go with the same in case of a partition or 
sale. The practical effect o f the agreement in evidence, 
and the action o f the Commissioners in their report, and the 
Chancellor’s confirmatory decree, is to make a donation to the 
complainant of the Homestead furniture and fixtures, valued 
at not less than $5,000. W e think this is an injustice which 
the Court of Chancery ought not to have permitted, and which 
this court will not uphold.

6. The decree of the court below should be reversed be­
cause the facts in relation to the destruction by fire o f  one of 
the dwelling houses allotted to the infant appellant are not 
sufficiently disclosed; and because it does not appear from the 
evidence that any adjustment of the loss thereby occasioned 
was made; and this court will not presume that the infant 
appellant has not thereby been injured.

The Commissioners learned of the destruction of the dwell­
ing house by tire, after the report had been signed (Printed 
Case, 103). One of the Commissioners went to New York to 
see the insurance people about the loss, and understood that
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they had adjusted it, or had agreed to do so, upon the presenta­
tion of proper proofs (Ibid. 116). But there is no evidence 
in the case showing the amount of the loss, nor the amount of 
the insurance, nor in whose favor the policies were taken, nor 
any other facts from which the court below could judicially 
know, or this court upon appeal, can determine, that at the 
date when the decree confirming the report of the partition 
was entered, the share of the estate allotted to the infant was 
not impaired through the loss by tire.

7. The decree should also be reversed for the failure of 
the complainant to clear up the matter of the unpaid taxes on 
the lands involved.

It was understood and agreed, during the hearing before the 
Chancellor, that the matter of the unpaid taxes and assess­
ments should be cleared up and properly provided for when 
the final decree should be entered in the case (Printed Case, 
118, 153). The final decree contains no provision on this 
subject, nor is there any evidence in the record to show that, 
as a matter of fact, the lands allotted to the infant defendant 
are subject to no more than his proper share of the taxes and 
assessments.

But it may be contended by counsel for appellees that this 
is not a very serious or important matter, and that it there­
fore should be overlooked by the court on this appeal. To 
this we reply that the real gist of the present contention is 
that there is a marked injustice and inequality in the partition 
decreed; and that to procure its reversal it is right and proper 
to insist upon even a technical objection, as a means of secur- 

justice to the infant appellant. Technicalities were in­
vented for such purposes, and should be approved when they~ 
serve the right.
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8. The report of the master in thé suit in equity between 
the parties, in the Circuit Court of the United States for the 
District Court of New Jersey, is properly in evidence, and 
constitutes a part of the record in the case, notwithstanding 
the Chancellor’s claim to the contrary, in his letter to Mr. 
Guild. (Printed Case, 123.)

That report was introduced in evidence upon the hearing 
before him without objection. It was treated throughout the 
hearing like any other document which had been properly in­
troduced. I f  objection had then and there been made to the 
authenticity o f  that report, or to the time and manner o f  its 
introduction., such objection might hare been met and over­
come. B ut no such objection was made;  and not having been 
made when the report was presented, the right to make it was 
forever gone.

The right to introduce documentary evidence at a hearing 
in equity is believed to be well-nigh universal in modern
practice.

In his “  Memorandum of Decision,”  (Printed Case, 152) the 
Chancellor claims that the action of the United States court, 
in reference to the Homestead furniture and fixtures, had not 
properly been introduced into the pleadings or proofs in the 
present case, and that therefore he could not consider the 
statements contained in the report of the master in that 
court.

But while we deny the validity of this claim, and insist, as 
above, that the report was properly in evidence for all pur­
poses of the case, we further contend that i f  the Chancellor s 
position had been well taken, as a matter o f  fa c t , it would 
have been his clear duty, under the established practice in  
courts o f  equity, to order that the cause stand over, with 
directions to supply the d e f sets in some appropriate 7nanner.

The court of equity does not turn its suitors from its doors
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because through some accident, inadvertence or mistake, some­
thing has been omitted which is essential to the administra­
tion of that complete justice in which the court delights; but 
wherever there has been, in good faith, an endeavor to pur­
sue a substantial light in an equitable manner, the court will 
aid the attempt on equitable terms.

Where an insufficiency of proof is due to the inadvertence of 
counsel, a cause may be ordered to stand over, after hnal hear­
ing, for the purpose of supplying the additional proof needed.

Sharp v. Wyckoff, 12 Stewart, 95.

With the utmost respect, we must say that what is said in 
the examination of the Commissioners, and in the Memoran­
dum of Decision, in relation to the adjustment of the loss 
through the destruction of the building by tire, is mere hear­
say, and does not constitute any basis for judicial action.

9. The substance o f all our objections is, that the record in 
this case is insufficient to support the Chancellor’s decree. It 
does not show that justice has been done between the parties. 
It does not show that the infant appellant wiil not be injured 
if the proceedings of the court below shall be upheld. But 
the record does show the contrary in the particulars above 
specified. It shows that the complainant has not done equity. 
It shows that, whatever may be the technical right of parti­
tion at law, still, in the view of equity, the suit was prema­
turely brought. It shows an attempt to deprive the infant of 
his lien on the lands of the Pomeroy sisters to secure the 
payment of their indebtedness to him., It shows injustice to 
the infant in the matter of the Homestead furniture. It leaves 
the matter of the loss, from the destruction of the dwelling- 
house, in the dark. It shows unsettled claims for unpaid 
taxes and assessments. The proceedings are otherwise con­
trary to law and equity. For these reasons the decree of the 
Chancellor should be reversed.
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1 0 . In conclusion, we will say, that on the hearing before 
the Chancellor, the appellants, claiming that the share allotted 
to the complainant was much more valuable than that allotted 
to the infant, offered to waive all their objections to the parti­
tion, upon the condition that the Chancellor would quash the 
allotment reported, and allot to the infant the share awarded 
by the Commissioners to the complainant. That proposal was 
not accepted by the complainant, nor was it acted upon by the 
Chancellor. It is now renewed in this court, as offering a 
short and simple method of terminating the present contro- . 
versy. I f  it be true that the shares allotted by the Commis­
sioners are equal, no harm could come to the complainant from 
making the proposed change. I f  not true, then the Chan­
cellor’s decree should be reversed, and the partition reported 
by the Commissioners be set aside.

Respectfully submitted by
C. C. B onney,
Guild &  L um,

/Solicitors fo r  and o f  Counsel with Appellants^

m





W m. A. Baker, Law Printer, 251 M arket St.

In Chancery of New Jersey.

Between \
JO S E P H IN E  P O M E R O Y , j

Complainant, I

and  l On B ill fo r

J U L IA  P O M E R O Y  N E W E L L , f  Partition.

form erly  I
Julia Pomeroy M orrison, et als, 1

Defendants.1

W ill o f  George Pomeroy being exhibit C j  o f  com­
plainant. (Case page 4 1 .)

I, G eorge Pom eroy, o f M adison, in the T ow nship  
o f Chatham, in the County o f M orris, and State o f 
N ew  Jersey, make and publish this, m y last w ill :

Item F ir st : T o m y w ife, A bba  S. Pom eroy, I
give and bequeath all m y silver plate; I ’also g ive  
to her such o f m y books, pictures, engravings and 
works o f art, as she m ay select.

I also g ive  to her the right to use and occupy 
either one or two room s, as she m ay desire, in m y 
hom estead dw elling house at M adison, during her 
life, with the privileges specified in the fourth item 
o f this, m y will.

So soon as it m ay conveniently be done after m y 
decease, I authorize and direct m y executors, and 
the survivor o f them , to pay and deliver to the 
N ew Y ork L ife  Insurance and Trust Company,

10
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located in the City o f N ew  Y ork, securities to the 
amount (at their par value) o f fifty thousand dollars 
($ 5 0 ,0 0 0 ), the same to be received and held in trust 
by  the N ew  Y ork L ife  Insurance and Trust C om ­
pany for the benefit o f m y said w ife, A bba  S ., 
during her natural life , w ith pow er to re-invest th e  
principal o f the same as it shall be from  tim e to 
tim e paid, in other securities; and in trust to 
receive and collect, from  time to time, as it becom es 

1 0  due, the interest on said securities, and to pay the 
same when so received to m y said w ife, A bb a  S . ; 
and upon the death o f m y said w ife, to d ivide the 
said securities and their proceeds equally betw een 
m y three younger children, Edward, Julia and 
Josephine.

T h e  bequests to and provisions for m y said w ife  
herein made are in lieu o f dower,

Item Second : I authorize and direct m y execu ­
tors and the survivor o f them, so soon as conven- 

® ien tlym ay be after m y decease, to pay to the N ew  
Y ork  L ife Insurance and Trust Com pany located in 
the City o f N ew  Y ork, securities to the am ount (at 
their par value) o f thirty thousand dollars ($ 3 0 ,0 0 0 ), 
the same to be received and held in trust by  the 
N ew  Y ork  L ife Insurance and Trust Com pany for 
the benefit o f m y son, G eorge P. Pom eroy, during 
his natural life, with pow er to re-in vest the principal 
o f the same as it shall be from  tim e to time paid,
in other securities, and in trust to receive and collect, 

3(1 from  time to time, as it becom es due, the interest 
on said securities, and pay the same when so re­
ceived to m y son, G eorge P. Pom eroy, so lon g  as 
he shall live, and at his death to pay and divide the 
securities and the proceeds thereof equally betw een 
m y three younger children, Edward, Julia and 
Josephine, and the survivors o f them.

Item T h ir d : The securities which I direct my
executors to use for the fulfillment of the directions 

40 given them in the first and second items of this, my
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will, m ay be first m ortgage bonds o f the M orris and 
Essex Railroad Com pany, second m ortgage bonds 
o f the M orris and E ssex Railroad Com pany, first 
m ortgage bonds o f the A lbany and Susquehanna 
Railroad Com pany, second m ortgage bonds o f the A l ­
bany and Susquehanna Railroad Com pany, the first 
m ortgage bonds o f any good  Railroad Com pany in 
N ew  Jersey, N ew  Y ork  or any of the N ew  England 
States, the bonds o f the State o f N ew  Jersey, N ew  
Y ork or any N ew  England State, or bonds o f the 1 0  

U nited States o f A m erica , and I direct them in 
m aking up the amounts o f securities respectively 
specified in the first and second items, to use securi­
ties o f  one or m ore o f the kinds specified in this 
item ; and I authorize the N ew  Y ork  L ife  Insurance 
and Trust Com pany in m aking their investm ents, to 
purchase any securities o f  the kinds above specified.

It is m y wish that interest on the amounts above 
directed to be held in trust for m y w ife and m y son, 
G eorge P ., respectively, shall com m ence at the tim e .¿o 
o f m y death, and I authorize and direct m y execu ­
tors to so adjust the interest account with m y w ife 
and the said G eorge P ., when said trust funds are 
respectively set apart, that they shall each receive 
interest from  the tim e o f m y death.

A t the division, by  the N ew  Y ork  L ife  Insurance 
and Trust Com pany o f either trust fund, if  either 
Edward, Julia or Josephine shall have died, leaving 
issue w ho shall be then surviving, such issue shall 
take by  way o f  representation. •„,

Item F ourth : I desire that m y hom estead at
Madison, N ew  Jersey, be kept up by  m y three 
younger children, v iz . : Edward, Julia and Joseph­
ine, so lon g  as they can live pleasantly and har­
m oniously together.

I request and direct that, m y said w ife be one o f 
the fam ily, with the privilege o f the table without 
any expense to her.

40
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That part o f the hom estead fronting on H igh 
street, between Chapman’s land and Sampson street, 
and bounded in the rear by  a new street which I am 
now laying out, running from  Prospect street to 
Sampson street (so that the part o f the hom estead 
thus specified will be bounded by  H igh  street, by  
Chapman’s line continued to said new street, b y  said 
new street and by Sampson street), shall neither be 
sold, leased nor partitioned without the consent in

1 0  w riting o f m y wife, nor without the consent o f m y 
three younger children, Edward, Julia or Josephine.

I f either one o f m y children m arry, he or she 
shall not remain in the homestead without the con ­
sent o f m y w ife and o f all m y three younger ch ild ­
ren.

If m y wife or either o f m y three younger ch ild ­
ren object, the married child shall have no further 
right to live at the homestead, and shall w ithdraw 
therefrom .

Should m y w ife, the said A bba S., at any time 
desire to leave m y homestead and make her perm a­
nent hom e elsewhere, and surrender her right to 
the room s and privileges above provided for her at 
said homestead, she shall make know n such intent 
in writing to m y executors, and upon her carrying 
out such intent, they, or the survivor o f them, are 
authorized and directed to procure, by the sale o f 
real estate or otherwise, sufficient m oneys to p ro­
cure, when invested, the clear net incom e o f oneon
thousand dollars per year, and to invest said 
m oneys and pay the said incom e o f one thousand 
dollars, in semi-annual payments, to m y said w ife 
so lon g  as she shall live.

A t the death o f m y said wife the principal o f the
fund herein provided for her, shall g o  into and
form  part o f m y residuary estate, and be disposed
o f in accordance with the provisions o f the eighth
item o f this m v will.•/

40 Item F ifth : To my sister, Lucy Clapp, of East
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H am pton, Mass., I g ive  and bequeath two thousand 
dollars.

Item S ix t h : T o Miss H arriet E. Foote I give
the sum o f one thousand dollars, if  she shall be a 
m em ber o f m y fam ily at the tim e o f m y decease.

Item Seventh : I authorize and em pow er m y
executors, and the survivor o f them , to sell and 
convey, at either public or private sale, and at such 
time or tim es as to them or him  may seem best, all ^  
m y lands and real estate w heresoever situated, and 
o f which I m ay be seized, or to w hich I m ay be 
entitled at the tim e o f m y decease, and to make 
good  and sufficient conveyances o f the samé.

A n d  I direct that no partition o f m y real estate.
and no sale o f the same or any part thereof shall be
made by  these to w hom  it is in this w ill devised,
until m y executors or the survivor o f them  shall
have sold real estate, the proceeds o f w hich shall
am ount to at least one hundred thousand dollars

\ 20 (l>ioo,ooo).
A n d  I direct that the proceeds o f the first o f such 

sales o f real estate by  m y executors shall be 
deposited by m y executors with the N ew  Y ork  L ife  
Insurance and Trust Com pany, until the am ount 
thus deposited shall reach one hundred thousand 
dollars, and that the same be held and invested by 
said com pany for the benefit o f m y two daughters. 
Julia and Josephine, fifty thousand dollars for the 
benefit o f  each o f them ; and that the said m oneys 
shall be held and invested by  the said N ew  Y ork  
L ife  Insurance and Trust Com pany, in trust, rs 
fo llo w s :

1. T o  collect and receive the interest on fifty 
thousand dollars thereof and pay the said interest 
on said fifty thousand dollars thereof w henever 
received or collected, to the said Julia Pom eroy, 
during her life.

2. To collect and receive the interest on the 
o.her fifty thou aid  dollars thereof, and pay the 40
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same w henever received or collected, to the said 
Josephine Pom eroy, during her life .

3 . A t the death o f either o f m y said daughters, 
to pay the fifty thousand dollars constituting the 
trust fund which is provided as above for her 
benefit to her issue, if  she leave any surviving h e r ; 
if  she leave no issue surviving her, then to pay said 
trust fund in equal shares to m y said son, Edward, 
and m y other daughter, and the survivor, (if one o f 
them be then dead) the issue o f said Edward, and 
o f said other daughter representing their parents, 
respectively.

Item E ighth : A ll the rest and residue o f m y
property and estate, real and personal and m ixed, 
which at the time of fny decease I shall ow n or be 
in any way entitled to, (including the said hom e­
stead with the conditions above specified) I g ive, 
bequeath and devise to m y three younger children, 
Edward, Julia and Josephine, their heirs and assigns 

^  forever, to be equally divided betw een the said 
Edward, Julia and Josephine, share and share alike.

Should either the said Edward, Julia or Josephine 
die before I do, then his or her issue shall represent 
its parents, and receive the share w hich would have 
gone to its parents had he or she survived me.

A nd should either the said Edward, Julia or 
Josephine die before I do without leaving issue 
surviving him or her, then what would have been 
his or her share shall g o  to and be equally divided 

0 between the survivors o f m y said three children 
last named, their heirs and assigns.

Item N in t h : In regard to investm ents o f
personal property, I authorize m y executors to retain 
those which they m ay find at the time o f m y decease, 
or change those investm ents and make others from  
time to time and in such way as to them shall seem 
most for the interest o f m y estate.

Item T enth : I appoint m y son, Edward Pom eroy 
40 o f Madison, N ew  Jersey, and A lfred  Mills o f M orris-



town, N ew  Jersey, the executors o f this m y last 
will.

Item E leventh : H aving full confidence in m y
said executors and in each o f them , I order and 
direct that no security or bonds be required o f them  
or either o f them , on the probate o f this w ill, or the 
issuing o f letters testamentary thereon, or the 
assumption or execution o f the duties o f executors 
or trustees under this w ill by  them  or either o f 
them , in any State o f the U nited States o f A m erica, 10 
any law or custom  to the contrary in anywise not­
withstanding.

Item T welfth  : I hereby revoke all form er
wills by  m e made.

Item T hirteenth  : Should either o f m y said
daughters die before I do, then the fifty thousand 
dollars above directed to be invested for her benefit 
will not be so invested, but w ill g o  into and form  
part o f m y residuary estate, and be disposed o f 2 0  

in accordance with the provisions o f the eighth 
item  o f this will.

In W itness W hereof I have hereto set m y 
hand and seal this tw enty-second day o f July, in the 
year o f our Lord E ighteen hundred and seventy-five.

(Signed) Geo . Pomeroy. [seal]

Signed, sealed, published and declared by  G eorge 
Pom eroy, to be his last will and testament in the 
presence o f us, w ho at his request and in his presence 30 
and in the presence o f each other have hereto set 
our names as witnesses this 2 2 d day o f July, A . D. 
1 8 7 5 .

C harles H. D alrymple, M orristown, N . J.
E dward  C. L yo n , M orristown, N . J.
Joseph B. Sohn , Morristown, N. J.
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U n it e d  St a t e s  of A m e r ic a , )’ j ss
District o f New Jersey. '

IN T H E

■ D I T  GODBT OF TJE DOITED STATES.
FRANK R. CHANDLER, a s  T r u s t e e  a n d  In equity fo r  

E x e c u t o r  u n d e r  t h e  l a s t  W i l l  a n d  T e s t a -  specific per- 
m e n t  o f  G e o r g e  P. P o m e r o y , d e c e a s e d , form ance 
o r i g i n a l  c o m p l a i n a n t  ; . a n d  EUGENE and other 
COWLES POMEROY, i n f a n t  s o n  o f  s a i d  relief 
d e c e a s e d , b y  CHARLES W. CHASE, h i s

G U A R D IA N , JOINED AS CO M PLA IN A N T SINCE COM 

M ENCEM ENT OF S U IT ,

MILLS, as E x e c u t o r  o f  t h e  L ast W ill
a n d  T e s t a m e n t  o f  G e o r g e  P o m e r o y , Supplemental

PR O C E E D IN G S U N D ER M A N D A T E  FR O M  
TH E SU PR EM E COURT.

D E C R E E  FOR C O M P L A I N A N T S .

January 3 0 , 1 8 9 4 . A n d  now again com e the said 
com plainants, by  their solicitors h ere in ; and the 
said defendants having been duly notified o f  this 
proceeding, also com e by their solicitors, and here­
upon the said com plainants present to this court 
and file in this cause the opinion, judgm ent and 
mandate o f the Suprem e Court o f the United States> 4 0

FOR SAID DISTRICT. 10

vs. / Original B ill
Filed

JOSEPHINE POMEROY a n d  JULIA POM­
EROY MORRISON ; a l s o  ALFRED

d e c e a s e d , t h i s  s u i t  h a v i n g  h i t h e r t o  b e e n

DISM ISSED AS A G A IN ST W lL L IA M  F O S T E R  MoR-
RISON , ONE OF T H E  O R IG IN A L  DEFEN DANTS.

September 4 ,

B ill Filed  
January 4 , 

i 8 ç i .

1 8 8 8 .

Being Exhibit D 1. re fe rred  to in original
state of case, page 4  1.
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duly given, rendered and issued upon the appeal 
taken to said court by  said com plainants; w hereby 
it appears and is made known to this court that the 
order, judgm ent and decree o f this court m ade in 
this cause on or about May 2 5 , A . D ., 1 8 9 1 , dis­
m issing the bill and supplem ental b ill o f  com plaint 
herein, with costs, has duly been, by  the order, 
judgm ent and decree o f the said Suprem e Court, 
reversed with costs ; and w hereby it also further 

- 1 0  appears that the said complainants have recovered, 
by  the consideration and judgm ent o f the said 
Supreme Court, o f and from  the said defendants, 
the sum o f six hundred and eighty-three dollars and 
fifty cents ($6 8 3 . 5 0 ), for their costs in the said 
Supreme Court, with award o f execution therefor, 
and wherefrom  it also further appears that this cause 
has been, by the said Supreme Court, rem anded to 
this court with instructions to enter a decree for 
said complainants, and for further proceedings in 

2 0  conform ity with the said opinion o f the said 
Supreme Court.

It is therefore now  here accordingly ordered, 
adjudged and decreed by  this court as follow s, that 
is to sa y :

F irst. That this cause be and the same hereby 
is reinstated upon the docket o f this court for 
further proceedings in conform ity to the aforesaid 
opinion, judgm ent and mandate o f the said Suprem e 
C ourt; and that the reversal aforesaid o f the form er

Q A

decree o f this court be duly entered upon the 
the records o f this court.

Second. A nd forasm uch as the said Suprem e 
Court has held that the agreem ent in writing which 
the bill o f com plaint in this cause was filed to 
enforce is a valid agreem ent; and that the said 
complainants are entitled to the specific perform ­
ance thereof by and on the part o f the defendants 
w ho are named therein ; and that the said defend- 

40 ants should be required to account under said agree-
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m ent as the same shall be construed by  this court 
in con form ity  with said opinion o f said Suprem e 
C ou rt; and that in m aking the division o f the 
assets o f the estate o f the said G eorge Pom eroy and 
the assets of the estate o f the said Edward Pom eroy 
into three equal parts pursuant to the term s o f said 
agreem ent interest or incom e w hich has accrued on 
the several trust funds specified in the will o f the 
said G eorge Pom eroy, ought not to be in any wise 
excluded , but should be respectively taken into 
account and properly charged for the purposes o f 
such division, but not the principal o f said trust 
funds.

It is, therefore, now  here further ordered, ad­
ju d ged  and decreed by this court that the said 
Josephine Pom eroy and the said Julia Pom eroy 
M orrison do respectively make and com plete, w ith ­
out unnecessary delay, specific perform ance o f all 
and singular the matters specified in said agree­
m ent to be perform ed by  them  respectively, and 
not hitherto done and executed, and particularly 
the matters and things hereinafter specified in that 
behalf.

T hird . A n d  forasm uch as it also appears to this 
court that the full execution of said agreem ent may 
require a sale o f certain o f the lands to which said 
agreem ent relates, and should include a partition of 
all such lands as m ay remain u n so ld ; and that the 
said E ugene Cowles Pom eroy is a proper party 
com plainant to this su it ; and that said defendants 
in their answer ob jected  that no decree touching 
the respective rights o f the parties in the lands 
involved, could be made without bringing in the 
said E ugene Cowles Pom eroy as a party to this su it ; 
and whereas, upon that objection  the complainant, 
Frank R. Chandler, caused and procured the 
jo inder o f the said Eugene Cowles Pom eroy by 
Charles W . Chase, his guardian, as a party com ­
plainant iu this suit; a;.ci whereas, the said supple-
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mental bill was filed as well in his name as in the 
the name o f the said Frank R . Chandler, executor 
and trustee as aforesaid, and the in junction a fore­
said was allowed thereon without objection  ; but it 
appears that no order has hitherto been entered 
upon the records o f this said court declaring said 
Eugene Cowles Pom eroy a party to this cau se ; it is 
now  therefore, further ordered, adjudged and 
decreed, that said Eugene Cowles Pom eroy has 

1 0  becom e and is a party complainant to this cause, 
and it is directed that the same do proceed accord­
ingly, in his name as well as in that o f the said 
Frank R . Chandler as such executor and trustee, 
duly authorized to collect, receive, invest and 
manage, all and singular, the assets and property 
belongin g  to the estate o f the said G eorge P. P om ­
eroy, pursuant to the provisions o f his last w ill and 
testament

Fourth . It is further ordered, adjudged and 
decreed by  the court that this cause be and the 
same hereby is referred to W illiam  L. Dayton, Esq., 
one o f the masters in chancery o f this court, for  the 
follow ing purposes, that is to say, pro hac v ice :

i. T o  take evidence and state the account for 
w hich the said agreem ent in w riting provides, pur-, 
suant to the rules and practice o f this court. A nd 
it is ordered that the said Josephine Pom eroy and 
the said Julia Pom eroy Morrison and the said Frank 

30 R . Chandler as executor and trustee o f the said 
G eorge P. Pom eroy, deceased, do attend before 
said master from  time to time as he shall reason­
ably require for the purposes o f such accou n tin g ; 
and that they do respectively produce and exhibit 
to and before said master all and singular the books 
o f account and papers o f which th ty , or any or 
either o f them have the possession or control, and 
which may be deem ed by  said master necessary or 
proper for said accounting. A nd it is also ordered 

40 and requhed that said parties respectively do sub-
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m it to be exam ined from  tim e to time b y  or before 
said master, or otherwise and elsewhere, under his 
direction upon oath, respecting all or any o f the 
matters into w hich it shall be the duty o f said 
master to inquire for the purpose o f such accounting.

2 . Said master shall also inquire, take evidence 
and report what personal property, and personal 
assets, rem ainder o f the estate o f G eorge Pom eroy 
and o f the estate o f Edward Pom eroy, to w hich the 
provisons o f said agreem ent in w riting were in ­
tended to apply, now  rem ain for division according 
to the term s o f said ag reem en t; and said master 
shall file with his report a specific inventory o f the 
same, with the value o f each item  thereof as nearly 
as the same can conveniently be ascertained, e x ­
cluding, how ever, the principal o f  said trust funds.

3 . Said master shall also inquire, take evidence 
and report all the material facts relating to the con ­
version by  the said Josephine Pom eroy and Julia 
Pom eroy M orrison, o f the said trust fund in favor 
o f the said G eorge P. Pom eroy, including the value 
o f the se rurities em braced in the same, at the time 
when such securities were withdrawn by  said 
Josephine and Julia, and converted to their own 
use as is adm itted b y  them  in their answer to the 
bill o f com plaint h e re in ; together with the interest 
which the same were y ie ld ing  at the tim e o f such 
conversion ; and whether it is now within the pow er 
o f said Josephine and said Julia to restore, surrender 
or bring into court the securities aforesaid, or any or 
either o f then}, or any part thereof, for such dis­
position thereof as the court may deem  conform able 
to equity.

4 . A nd that said master do also report a m ethod 
and plan for such a division o f a 1  the rem aining 
undivided personal assets, estate and property, o f 
the estates specified in the said agreem ent in w rit­
ing, as, when carried into effeci under the direction 
of the coart, would give to the said Frank R.
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Chandler, as executor and trustee under the last w ill 
and testament o f said G eorge P. Pom eroy, for the 
prim ary use and benefit o f the said Eugene Cowles 
Pom eroy, one equal third part o f the tw o estates d e ­
scribed in the agreem ent in w riting, w hich the bill 
o f com plaint in this cause was filed to enforce, in ­
cluding the interest or incom e w hich shall have 
fallen due on all the trust funds specified in the last 
w ill and testament o f the said G eorge Pom eroy, such 

1 0  division to be equalized by  the account with interest, 
for  which said agreem ent provides, according to the 
true intent and m eaning thereof, but not including 
the principal o f said trust fund.

5 . A n d  in case said master shall find in the 
course o f the proceedings to be taken b y  and before 
him, that there is any material matter or thing, 
which by  reason o f any act o f the parties, or any or 
either o f th em ; or, by  reason o f a change o f the 
circumstances o f the case, can not now be specifically 

2 0  perform ed, then, and in that case, said master shall 
inquire, take evidence and report what com pensa­
tion can and ought to be made by  the party w ho can 
not make full and com plete perform ance, for such 
part or parts o f said agreem ent as he or she can not 
now  execute and perform .

F ifth . It is also ordered, adjudged and decreed 
b y  this court, that the papers heretofore filed in 
this cause by  the said A lfred  Mills, one o f the de- 

3 0  fendants, m ay, unless otherwise specially required 
by  order o f this court, stand as and for his answer 
to the bill and supplem ental bill o f complaint 
herein, and that the suggestions o f the com plain­
ants against the m otion o f said A lfred  M ills that 
the bill o f com plaint herein be dism issed as to him, 
m ay stand, unless otheiw ise specially required by  
order o f  this court, as and for the replication o f said 
complainants, to the answer a foresa id ; to the end 
that all unnecessary pleadings and expense herein 

40 m ay be avoided. A nd it is further ordered that
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said A lfred  M ills do, on notice from  either o f the 
parties to said accounting, attend before said 
master and g ive  testim ony as m ay be reasonably 
required o f h im ; and that he do also produce and 
exh ibit any books or papers w hich m ay be in his 
possession or control, and w hich said master m ay 
deem  necessary to the purposes o f said accou n tin g ; 
and that he do also m ake and render any report, 
account or statement respecting the prem ises, which 
said master m ay deem  necessary or expedient for 1 0  

the proper disposition o f this cause.
Six t h . It is further ordered, adjudged and 

decreed by  the court, that the said com plainants do 
have and recover o f and from  the said Josephine 
Pom eroy and the said Julia Pom eroy M orrison the 
costs paid by  said Frank R . Chandler for the tran­
script filed in said Suprem e Court upon said ap pea l; 
and that execution  do issue therefor; and that 
execution do also issue for  the costs recovered by  
said com plainants in said Suprem e Court, as stated 2 0  

in the mandate aforesaid ; and such executions shall 
not be delayed for or on account o f the proceedings 
to be had before said master as aforesaid. Costs in 
this cause to be adjusted and taxed on final decree.

Seventh . A ll other questions, if any, which m ay 
properly be raised under the op in ion , judgm ent and 
mandate o f the said Suprem e Court are reserved 
until the further order o f this court, to be m ade as 
cccasion m ay require.

(S igned)

F iled Jan. 3 0 , 1 8 9 4 .
A  true copy.

E d w . T . G reen,
J.

[SEAL]

(S igned) S. D. O liphant,
Clerk.

40
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U nited States Circuit Court , 
D istrict o f N ew  Jersey.

F rank R . Chandler, as Trustee, & c., et al,,
v.

Josephine Pomeroy, et al.

I, S. D. Oliphant, Clerk o f the Circuit Court o f 
the U nited States, for the District o f  N ew  Jersey, 

1 0  do hereby certify that the Injunction issued January 
fourteenth, eighteen hundred and ninety-one, in the 
above stated case, is still in force.

In testim ony w hereof I hereunto set m y hand and 
affix the seal o f  said court at T renton  this tw enty- 
seventh day o f February, A . D. eighteen hundred 
and ninety-four.

[seal] (S igned) S. D. Oliphant,
Clerk.
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Wm. A. Baker, Law Printer, ¡¿51 Market St., Newark, N. J.

I n Chancery of New J ersey

Between
Josephine Pomeroy,

Complainant.
and

Julia Pomeroy M orrison, and W il­
liam F oster M orrison, her hus-' 
band, Martha E. Buckingham ,| 
A nna S. Chandler , R ose A . 
Buckingham , M ary E .V anA ulen 
and F rank R. Chandler ,

Defendants.

ia

On B ill fo r  
Partition.

20

T h e bill alleges that G eorge Pom eroy, father 
o f the above nam ed com plainant died on or about 
the tw enty-fourth day o f June, eighteen hundred 
and eighty . T hat before his death he m ade his 
last w ill and testament, bearing date July twenty- 
second, eighteen hundred and seventy-five ; that 
said w ill was duly proved in the Surrogate’s office, 
o f the County o f M orris, on the tenth day o f July, 
eighteen hundred and eighty, by  A lfred  Mills, and 3 0  

Edward Pom eroy, the executors named therein, to 
w hom  letters testam entary were issued b y  the 
Surrogate. A  copy  o f the said w ill o f said G eorge 
Pom eroy is set forth in said bill. T h e  said bill 
further alleges that said Edward Pom eroy, one o f 
the executors o f said w ill, was the son o f said 
G eorge P om eroy and one o f his legatees and 
devisees m entioned in said last w ill, and that said 
Edward Pom eroy, departed this life  on the sixth 
day o f March, eighteen hundred and eighty-seven. 4 0
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That at the time o f his death there were sur­
v iv in g  the said G eorge Pom eroy, his w ife  A bba  S., 
and his four children, tw o sons and two daughters, 
G eorge P. Pom eroy and Edward Pom eroy, Julia 
Pom eroy M orrison, and com plainant. T hat said 
A bba S. Pom eroy, the w idow  o f said G eorge P om ­
eroy, departed this life on or about the tw elfth day 
o f February, eighteen hundred and eighty-three.

That before his death the said Edward Pom - 
1 0  eroy made his last w ill and testament, bearing 

date the twenty-third day o f October, eighteen 
hundred and e ig h ty -s ix ; that said w ill was adm it­
ted to probate by  the Surrogate o f the County o f 
Morris, on the second day o f May, eighteen hun­
dred and eighty-seven. That by  said w ill he made 
his brother, the said G eorge P. Pom eroy, sole ex e ­
cutor thereof, but that said G eorge P. Pom eroy 
renounced the executorship o f said w ill, and one 
Frank R  Chandler, by  and with the consent o f the 

2 0  said Josephine Pom eroy and Julia Pom eroy M orri­
son, was appointed administrator de bonis non cum 
test a men to annexo, o f the estate o f said Edward 
Pom eroy, and letters testamentary were issued to 
him by the Surrogate o f the County o f M orris, on 
the second day o f May, eighteen hundred and 
eighty-seven ; that said Frank R . Chandler accepted 
the said administration and entered upon the execu ­
tion o f the duties thereof.

T he said bill sets forth a copy o f the w ill o f 
30 said Edward Pom eroy, which is as fo l lo w s :

I, Edward Pom eroy, o f M adison in the T ow n ­
ship o f Chatham, in the County o f M orris and State 
o f N ew  Jersey, declare this to be m y last W ill and 
Testam ent.

First Item .— I g ive  and bequeath to m y cousin 
or cousins, the children o f m y last uncle, Herm an 
Pom eroy o f Batavia, in the State o f N ew  Y ork, w ho 
shall be liv ing  at the time o f m y death, the sum 

40 o f five thousand dollars to be divided betw een
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them share and share alike. A n d  should none o f 
m y said cousins survive me, then I g ive  and 
bequeath this sum to m y brother G eorge P. Pom eroy.

Second Item .— I g ive  and bequeath to Thom as 
Manham o f M adison aforesaid, the sum o f one 
thousand dollars, if he shall be in m y em ploy at the *
time o f my decease. »

T h ird  Item .— I g ive  and bequeath to Patrick 
M angam o f Madison aforesaid, the sum o f five hun- 
dred dollars, if  he shall be in m y em ploy at the 
time o f m y decease.

Fourth Item .— I g ive  and bequeath and devise 
all the rest residue and rem ainder o f m y real prop­
erty, and all the rest, residue and rem ainder o f m y 
personal property, o f what nature or kind soever 
(including m y undivided interest in real estate 
devised to m e by  m y father) to m y brother, G eorge
P. Pom eroy, his heirs and assigns forever. Should 
m y said brother not survive me, then his issue shall 20 
represent its parent and receive all the interest o f 
m y said brother under this, m y W ill.

F ifth  Item .— I hereby appoint m y said brother,
G eorge P. P om eroy the sole executor o f this, m y 
W ill, hereby revok ing all form er W ills  by  m e made.

In W itness W hereof, I, Edward P om ­
eroy, have to this m y last W ill and 
Testam ent, consisting o f one sheet o f 

[ l . s .j paper, subscribed m y name and set m y 30 
seal, this tw enty-third day o f October, 
in the year one thousand eight hundred 
and eighty-six .

E D W A R D  P O M E R O Y .

Subscribed by  the testator in the presence 
o f each o f us, and at the same tim e de- 
clared by  him  to us to be his last W ill 
and Testam ent and thereupon we, at the 4 0
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request o f the testator and in his pres­
ence and in the presence o f each other, 
sign our names hereto as witnesses, 
this tw enty-third day o f O ctober, in 
the year eighteen hundred and eighty- 
six, at N ew  Y ork  City.

Charles K . Meigs, residence, 2 2  East 8 1 st Street, 
N ew  York.

1 0  C. E. M. H od g e , residence, 4 3  W est 3 5 th Street, 
N ew  York.

George R . Ga y , residence, 5 5 2  H erkim er Street, 
Brooklyn, N . Y .

E dward M. A tkinson , residence, 1 2 9  A delphi 
Street, Brooklyn, N . Y .

That said Edward P om eroy left no  w idow  or 
child or children, and no issue o f any child  or 

2 0  children, surviving him  and that the said Julia 
and Josephine are the only next o f kin and right 
heirs at law o f said Edward Pom eroy.

That said G eorge P. Pom eroy departed this 
life  on the twelfth day o f N ovem ber, eighteen hun­
dred and eighty-seven.

That the w ife o f said G eorge P. Pom erey died 
in his life  tim e and that at the tim e o f his death he 
was unmarried. T hat there survived said G eorge
P. Pom eroy his son Eugene C. his only child and 

3 0  his sole heir-at-law w ho was an infant and under 
the age o f fourteen years.

That complainant has been in form ed that said 
G eorge P. Pom eroy in his life  tim e m ade a last 
w ill and. testament and also a codicil thereto, and 
that the same has been probated b y  som e Surro­
gate or court o f Probate in the State o f Illinois, 
and that the letters testamentary thereon have been 
issued to one Frank R . Chandler as the sole ex ec ­
utor thereof, and that said Frank R . Chandler hath 

40 assumed the burden o f the execution  o f said w ill
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and cod icil, but that the same if ever m ade hath 
never been probated in the State o f N ew  Jersey.

T hat com plainant does not admit that said 
G eorge P. Pom eroy ever m ade any such w ill or cod i­
cil, or either o f them  nor that the same or either of 
them if m ade are legal and valid under the laws o f 
the State o f N ew  Jersey.

T h e  said G eorge P om eroy at the tim e o f his 
death was seized and possessed o f certain real
estate in the Counties o f M orris and H udson, N ew  10
Jersey, besides other realty in other States o f the 
United States.

T hat said G eorge Pom eroy b y  his said W ill 
authorized and directed his executors to sell so 
m uch o f his real estate as m ight be necessary to 
raise a certain fu n d ; that said A lfred  M ills, as 
surviving executor has sold real estate o f w hich 
said G eorge P om eroy died seized to the amount of 
one hundred thousand dollars.

T hat said A lfred  M ills as such executor has 20 
executed  the said w ill, and settled said estate, 
and that there exists now  no obstacle to a final par­
tition or division  o f that part o f the real estate o f 
w hich said G eorge Pom eroy died seized, w hich  
m ay now  rem ain unsold.

T hat said Edward P om eroy, by  his last w ill, 
after bequeathing certain legacies b y  the fourth 
item  o f his w ill, gave, devised and bequeathed the 
residue o f his real and personal property, in clud ing  
his undiv ided  interest in the real estate devised to 30 
him  b y  his father, G eorge Pom eroy, to his brother, 
G eorge P. Pom eroy, his heirs and assigns for 
ever.

T hat G eorge P. P om eroy survived his brother 
Edw ard and becam e vested with and entitled to all 
the estate o f the said Edw ard in and to the real 
estate o f w h ich  the said G eorge Pom eroy, the father, 
died seized.

T h e  said b ill sets forth a description o f the 
unsold land and prem ises o f w hich  the said G eorge 4 0
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Pom eroy died seized, in the Counties o f M orris 
and H udson, in the State o f N ew  Jersey.

That com plainant and her sister Julia are each 
the. tenants in fee o f the one equal undivided third 
part o f  said lands and prem ises; that the said 
Eugene C. Pom eroy, the on ly  ch ild  and heir-at- 
law  o f G eorge P. Pom eroy, is entitled to the other 
one-third part o f said land and prem ises.

T he said b ill prays for a partition or division 
1 0  o f said land and prem ises am ong the several ow n ­

ers thereof, in the usual form . It further prays for 
answer by  the said Frank R . Chandler, and other 
persons therein named.

(T he said Julia Pom eroy M orrison having sub­
sequently to the filing o f said b ill obtained d ivorce 
from  her husband, and having m arried G eorge B. 
N ew ell, by  am endm ents for that purpose m ade, the 
proceedings were subsequently continued under 
the name o f Julia Pom eroy N ew ell and G eorge B. 

2 0  N ew ell, w ho filed their answer to said b ill for  par­
tition, consenting to the partition sought.) T h e  
other defendants above nam ed as appellants filed 
the fo llow in g  an sw er:

30
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State o f  | 
New Jersey. \

In the Court of Chancery.

Josephine Pomeroy, \
Complainant. 1 

vs. I

Julia Pomeroy Morrison, now/
Julia  Pomeroy N ew ell , M arthaI B ill fo r  
E. Buckingham , A nna S. Chand - /  Partition. 
ler, R ose A . ’ Buckingham , now! *
R ose A . Selfridge, M ary E. V a n \
A ulen , F rank R . Chandler , and l 
E ugene C. Pomeroy.

Defendants.

T h e jo in t and several answer o f Frank R . 
Chandler, executor and trustee under 
the last w ill and testament o f G eorge
P. Pom eroy, deceased; and o f E ugene
C. Pom eroy, the sole prim ary devisee 
o f  the said G eorge P. Pom eroy, under 
said w ill, be ing  an infant under the age 
o f fourteen years, w ho appears and 
answers by  the said Frank R . Chandler, 
as his next friend herein ; and o f Martha 
E. Buckingham , A nna S. Chandler, 
M ary E . V an A ulen, and R ose A . Buck­
ingham , now  R ose Buckingham  S elf­
ridge, by  interm arriage w ith H arry 
G ordon Selfridge, contingent devisees
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under said W i l l ; im pleaded with Julia 
Pom eroy M orrison, now Julia Pom eroy 
N ew ell, by interm arriage w ith G eorge
B. N ew ell, to the bill o f  com plaint and 
am endments thereto o f Josephine P om ­
eroy, in the Court o f Chancery, o f  the 
State o f N ew  Jersey, for a partition of 
certain lands described in said bill.

-.Q T hese respondents, respectively, by  their 
solicitors and counsel h ere in ; protesting that the 
said complainant hath not, in and b y  her said b ill 
o f com plaint, made or stated such a cause as doth 
or ought to entitle her to any such discovery or re ­
lie f as is therein sought and prayed for, and saving 
all the exceptions and objections that m ight be had 
or taken to the m anifold errors and insufficiencies 
in said bill o f com plaint contained, and particularly 
the objection  that this H onorable Court ought not 
to proceed  upon the said bill o f com plaint, during 
the pendency o f the suit in equity in the Circuit 
Court o f the United States for the district o f N ew  
Jersey, which is hereinafter set forth, and praying 
the same benefits and advantages thereof, respect­
ively, as m ight have been had under dem urrer 
or plea to said bill, together with the right to re­
quire the said com plainant at any tim e hereafter 
during the pendency o f this cause, to m ake all or 
any am endments o f said bill w hich occasion m ay 
requ ire ; and praying leave without prejudice, at 
any convenient time, to make all needful am end­
ments, if any, o f this answer to said bill, these re­
spondents, for answer thereto, or so m uch or such 
parts thereof as these respondents are advised that 
it is expedient or necessary for them  to m ake 
answer unto, say, and each for h im self severally 
s a y s :

I

That the said Eugene C. Pom eroy, w ho is an 
4 0  infant of tender years, having been born on or
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about May 2 7 th, A . D. 1 8 8 1 , and w ho resides in the 
City o f C leveland and State o f Ohio, as is m entioned 
in said bill, hath a law ful guardian of-hisperson, duly 
appointed at the place o f his said dom icile, w ho 
ought, for the purposes o f this su it ; to have been 
jo in ed  with said infant as a party defendant th ere to : 
that the name o f said guardian is Charles W . C hase ; 
that he was appointed such guardian b y  the probate 
Court o f Cuyahago County, State o f Ohio, on or about 
N ovem ber 3 d, A . D . 1 8 8 8 , and that said guardian 
and said infant both then resided, and still reside, 
in the City o f Cleveland, aforesaid.

N evertheless, to avoid  all unnecessary delay 
and expense, and to brin g  the rights and interests 
o f said infant in the prem ises before the Court, for 
its proper protection  thereof, the said Frank R . 
Chandler, w ho is the executor and trustee o f the 
estate o f said infant, under the last w ill and testa­
m ent o f his father, the late G eorge P. Pom eroy, 
deceased, hath taken it upon him self, as he prop ­
erly  m ay do, to act in this cause as the next friend 
o f  said infant, and to answer for him  accord ingly  
until such tim e as said guardian shall be brought in 
and m ade a party hereto, in case the Court shall 
deem  it necessary or expedient so to require. A nd  
for  as m uch as the rights and interests o f said in ­
fant in the matters and things set forth  in said bill 
are prior and paramount to the rights and interests 
o f these other respondents, aforesaid therein, they 
respectfu lly  subm it to this H onorable Court that, 
in all the proceedings w hich m ay be had and taken 
in  this cause, the rights and interests o f said in ­
fant ought to have preference in protection and en ­
forcem ent.

II.

A nd  these respondents, further answering, 
say that since the filing o f said b ill o f  com plaint, 
the said R ose A . Buckingham  hath interm arried at 
the city o f Chicago, in the County o f Cook and

1 0
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State o f Illinois, with H arry G ordon Self ridge, 
w ho is now  her husband, and that from  that event 
she has been and is now  know n and called b y  the 
name o f Rose Buckingham  Self ridge, and she prays 
that she m ay be so designated in the subsequent 
proceedings in this cause.

III.

A nd these respondents, further answer- 
1 0  as aforesaid, say that the said G eorge P. 

Pom eroy, son o f the said G eorge Pom eroy, m en­
tioned in said bill o f com plaint, departed this life  
at the city o f Chicago, in the County o f Cook and 
State o f Illinois, o f the U nited States o f A m erica, 
on or about N ovem ber 1 2 , A . D ., 1 8 8 7 . That the said 
G eorge P. Pom eroy left him  surviving, his son, 
E ugene C. Pom eroy, w ho was his only ch ild  and 
sole heir at law. That said G eorge P. P om eroy 
wag unm arried at the tim e o f his death, his w ife 

20 H elen having departed this life  on or about A p ril 
2 9 , A . D ., 1 8 8 4 .

A n d  these respondents* further answering, 
say that the said G eorge P. Pom eroy left his last 
w ill and testament, w ith a codicil annexed thereto, 
du ly  executed, declared and witnessed, which said 
w ill and codicil, with the attestation thereof, re­
spectively, are in substance as follow s, that is to 
say :

3() W IL L  O F G E O R G E  P. P O M E R O Y .

K now  all persons that I, G eorge P. P om eroy, 
now  residing tem porarily in Paris, France, do hereby 
make and publish this, m y last W ill and Testam ent, 
and hereby revoke, cancel and annul the trust 
agreem ents executed b y  m e to Edw in Cowles, L. 
Prentiss and Frank R . Chandler, and bearing date 
M arch 6 , 1 8 8 3 ; and to Mrs. E lizabeth Cowles and 
A lm ira  F. Chase, and bearing date O ctober 6 , 1 8 8 4 . 
A nd  to the effect aforesaid I do hereby order and 

40 dispose as follow s, that is to  s a y :



F irst.— I direct that all m y just debts and 
funeral expenses shall be paid out o f m y estate 
at m y decease.

Secon d .— I hereby g ive, devise and bequeath 
to m y beloved  son, E ugene C. Pom eroy, all o f m y 
estate and property o f every description, real and 
personal, and w hereever the same m ay be situ­
ate, to vest in him  at m y decease, but not to be 
paid over or delivered to him until he shall have 
attained his m ajority, and until that tim e be held 
and m anaged b y  m y executors, as hereinafter 
named.

T h ird .— In case o f the death o f m y son, 
E ugene C. Pom eroy, before  attaining the age o f 
tw enty-one years, and w ithout leaving issue sur­
v iv ing  him , then and in that event I g ive , devise 
and bequeath to m y aunt, Mrs. Martha E. Buck­
ingham , and her daughters, Mrs. A nna S. Chand­
ler and R ose A . Buckingham , and to the survivor 
o f them , all o f m y estate and property o f every  
kind rem aining at that time.

F ou rth .— I hereby constitute and appoint M ar­
tha E. Buckingham , o f Chicago, 111., if she be liv ­
in g  at m y decease, the executrix  o f this, m y last 
w ill and testament, and if  the' said Martha E. 
Buckingham  should not be liv in g  at m y decease, or 
in case o f her death, after entering upon the duties 
o f such executorship, then I constitute and appoint 
m y cousin, Mrs. A nna S. Chandler, o f  Chicago,
111., the sole executrix  o f this, m y last W ill and 
Testam ent, and if the said A nna S. Chandler 
should not be liv in g  at m y  decease, or in 
case o f her death after having succeeded the ex e ­
cutrix, Martha E. Buckingham , in the duties o f 
said executrixship , then do I constitute and ap­
point m y cousin, R ose A . Buckingham , o f Chicago,
111., the executrix  or executor o f this m y last W ill 
and Testam ent.

A n d  I do hereby direct that all o f the estate
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and property herein bequeathed to m y son, E ugene
C. Pom eroy, shall be held and m anaged during his 
m inority by  m y executrix  herein above named, 
and shall be kept safely invested in U nited States, 
State or m unicipal bonds, or in m ortgages upon 
unincum bered real estate, worth (exclusive o f 
buildings) at least one-third m ore than the am ount 
loaned thereon. A n d  the incom e from  m y es- 
state to be used and applied to the support 

1 0  and education o f m y said son, until he attain 
the age o f tw enty-one years, w hen the w hole 
o f the estate, both principal and accrued and 
unexpended interest, shall be paid over to 
him. A nd  I hereby em pow er and authorize 
m y executrix, in case she shall deem  it neces­
sary at any time, to use a part o f the principal o f 
m y estate for the support and education o f m y said 
son, and the rem ainder in such case, together with 
all accrued and unexpended interest to be paid over 

20 to him  at his m ajority, as aforesaid. A n d  in case 
o f the death o f m y said son before attaining his m a­
jority  and without issue surviving him , said estate or 
such remainder thereof to be by  said executrix  paid 
over to said Martha E. Buckingham , R ose A . Buck­
ingham  and Anna S. Chandler or the survivor o f 
them , Mary E. Van A ulen  and F. R . Chandler.

30

In witness w hereof I hereunto set m y 
hand and seal, at Paris, France, this 
twenty-fourth day o f February, A . D. 
1 8 8 7 , in the presence o f A lchartum  Swen- 
sen and Eva E. T aylor as witnesses 
thereof. (Signed)

Seal.] G E O R G E  P. P O M E R O Y .

40

Signed, sealed and published as his last 
W ill and Testam ent by  the said G eorge
P. Pom eroy, in our presence and by  us, 
at his request in his presence, and in the
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presence o f each other subscribed as 
witnesses thereto, this tw enty-fourth day 
o f February, A . D . 1 8 8 6 .

(S igned)
A l c h a r t u m  S w e n s e n , o f Christiana, 

N orw ay. Eva E. T aylor, o f D edding- 
ton, England.

I, G eorge P. Pom eroy, be in g  o f sound dispos­
in g  m ind and m em ory, do make, publish, declare 
and acknow ledge this codicil to m y last W ill and 
Testam ent, m ade and published b y  m e in Paris, 
France, on the 2 4 th day o f February, A . D. 1 8 8 7 , 
in the presence o f A lchartum  Swensen and Eva 
T aylor, which W ill I hereby ratify and confirm  in 
all respects, except as the same shall be hereby 
changed.

It is m y wish and intention, by  m y W ill above 
m entioned, to revoke any and all form er W ills  by  
m e made. « q

It is m y w ill and desire that all o f m y estate and 
property o f every description, real and personal, 
shall pass, upon m y death, to the fo llow in g named 
persons, in the order and in the m anner fo llo w in g :

F irst.— T o  m y beloved son, E ugene C. P om ­
eroy, for his sole use, as provided in m y said last 
W ill, and in the event o f his death before attaining 
the age o f tw enty-one, and without leaving issue 
surviving him , then,

Second.— T o  m y aunt, Martha E. Buckingham , 
and her daughters, Mrs: A nna S. Chandler and 
R ose A . Buckingham , and the survivor or survivors 
o f  them , for their sole use in equal parts, and in 
the event o f the death o f all o f the above m entioned 
devisees, then,

T h ird .— T o  M ary E. V anA ulen  and Frank R . 
Chandler and the survivor o f them . 40
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A s regards the investm ents o f m oney belong- 
in g  to m y estate, it is m y desire to so change the 
form er provisions o f m y W ill as to allow  a w ider 
latitude in such investm ents, so that fifty per cent. 
( 5 0 ) m argin o f security shall be sufficient to warrant 
such investments.

It is m y request that this codicil be attached to 
m y said last W ill as a part thereof, and that said 
W ill and Testament shall be probated and executed 

1 0  in the City o f Chicago, County o f Cook and State 
o f Illinois.

It is m y request that m y executrix or executor, 
m entioned in m y said W ill, be not required to g ive  
other than their personal bond.

In T estim o n y  W h e r e o f , I hereunto set 
[s e a l .] m y hand and seal, this ninth day o f 

July, A . D ., 1 8 8 7 .

2Q (Signed) G E O R G E  P. P O M E R O Y .

Signed, sealed, published and acknow l­
edged by the said G eorge P. Pom eroy, 
as a codicil to his last W ill and T esta­
ment, in our presence, and we in his 
presence and in the presence o f each 
other, have, at his request, hereunto 
subscribed our names as witnesses, July 
9 , 1 8 8 7 .

30 (Signed) H enry T . Chase, 5740 Rosalie Court, 
H yde Park, 1 1 1 .

W illiam  H. R o se , 57 N orthland A venue, 
Chicago, 1 1 1 . -

H oward  H a r e , 49 Pine Street, Chicago,
111.

A n d  these respondents, further answering, 
s a j , that the said will and codicil were afterwards, 
to w it: on or about D ecem ber 1 , A . D ., 1 8 8 7 , duly

40 proved in the Probate Court o f Cook County, sitting
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in said Chicago, and were thereupon admitted to 
record in said C ou rt; and that the said Frank R . 
Chandler was thereupon, then and there, appointed 
to be the sole executor o f said w ill and codicil, the 
other persons named therein as executors having 
refused to act, and having renounced their right so 
to do ; w hereupon said Frank R . Chandler accepted 
such appointm ent and entered upon the execution 
o f said W ill and Codicil, as such executor, and has 
ever since remained and still continues th ere in ; all 1 0  

o f w hich said proceedings were and are fu lly  w ithin 
the jurisdiction  o f said Probate Court o f Cook 
County, and in conform ity  to law.

A n d  these respondents, further answering, say 
that afterwards, to wit, on or about D ecem ber 2 7 ,
A . D ., 1 8 8 7 , the said Frank R . Chandler, as such 
executor, caused the said w ill and codicil o f the 
said G eorge P. Pom eroy to be duly proved and 
recorded in the County o f Morris, in the State o f 
N ew Jersey, and made an instrum ent o f title to the 2 0  

property o f the said G eorge P. Pom eroy, in said 
State, pursuant to the laws thereof. A nd  the said 
Frank R . Chandler stands ready, subject to his 
objections aforesaid, to produce and exh ibit to this 
H onorable Court, as occasion m ay require, a duly 
certified copy o f said will and codicil o f the said 
George P. Pom eroy, with the letters testamentary 
issued to him  thereon, and the record o f his 
appointm ent to be such executor, and to file the 
same in this cause w henever thereto required. 3 0

A nd these respondents, further answering, say 
that on or about June 1 6 , A . D ., 1 8 8 8 , the said 
Josephine Pom eroy and the said Julia Pom eroy 
M orrison, now  Julia Pom eroy N ew ell, caused to be 
filed in the Circuit Court o f the State o f Illinois, 
w ithin and for the County o f Cook, in said State, a 
certain bill in Chancery, in the name o f E ugene C. 
Pom eroy, suing by  John M aynard Harlan, as his 
next friend, against the said Frank R . Chandler, 
individually, and as executor o f the last W ill and 40



Testam ent o f G eorge P. Pom eroy, deceased; 
Martha E. Buckingham , A nna S. Chandler, R ose
A . Buckingham , now R ose Buckingham  Selfridge, 
Mary E. Van Aulen, Edwin Cowles, L . Prentiss, 
Elizabeth Cowles, A lm ira C. Chase, Josephine 
Pom eroy, Julia Pom eroy M orrison, now  Julia P om ­
eroy N ewell, and W illiam  F. M orrison, as the hus* 
band o f said Julia. Said Charles W . Chase, as 
guardian o f said infant Eugene C. Pom eroy, was 

1 0  afterwards jo ined  as a party defendant in said bill, 
which was filed to set aside and declare null and 
void the aforesaid w ill and codicil o f  the said 
G eorge P. Pom eroy.

A n d  these respondents, further answering, say 
that it appeared in the course o f said cause that the 
said John Maynard Harlan was one o f the counsel 
em ployed by said Josephine and Julia for the pur­
pose o f contesting said will and having the same 
set aside and declared null and v o id ; and there- 

2 0  upon said Court perm itted the prosecution o f said 
cause, in the name o f said infant, for the purpose 
o f trying and determ ining the validity o f said will 
and codicil for the benefit o f all persons interested 
therein. A nd  these respondents further say that 
such proceedings were thereupon had in said cause ; 
that afterwards, to wit, on or about January 5 , A .
D ., 1 8 9 2 , a jury, duly im panneled in said cause 
according to law, returned its verdict in substance 
and effect that the w riting purporting to be the last 

3 0  w ill and testament o f G eorge P. Pom eroy, 
deceased, and consisting o f an original will pur­
porting to have been executed at Paris, France, on 
February 2 4 , A .D . ,  1 8 8 7 , together w ith a codicil 
attached thereto, and purporting to have been e x e ­
cuted at Chicago, Illinois, on July 9 , A . D ., 1 8 8 7 , 
was and is the last w ill and testament o f the said 
G eorge P. Pom eroy, and that the said G eorge P. 
Pom eroy at the time o f the execution o f said w ill 
and codicil was o f sound and disposing m ind and
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m em ory, and capable o f disposing o f his property 
and estate by  will, under the laws o f said State.

A n d  these respondents further say that there­
upon it was ordered, adjudged and decreed b y  said 
Court that the verdict aforesaid, determ ining the 
issue in favor o f the validity o f said w ill o f the said 
G eorge P. P om eroy, be duly entered o f record in 
said cause, and that the w riting aforesaid be and 
thereby was established as the last w ill and testa­
m ent o f the said G eorge P. Pom eroy, duly executed 10 
pursuant to law, which said last w ill and testam ent 
are deposited in the probate Court o f Cook County, 
aforesaid. A  copy  o f said decree, reciting said 
verdict and m arked '* E xhibit A , >vith A n sw e r” is 
annexed to this answer and m ade part hereof.

Said decree has never been in any manner 
vacated, set aside, or reversed, but remains in full 
force.

A n d  these respondents, further answering, say 
that after the death o f the said Edw ard Pom eroy,  ̂
on  or about M arch 6 , 1 8 8 7 , as m entioned in said 
Bill o f com plaint, and after the said G eorge P. 
Pom eroy had succeeded to all the rights and inter­
ests w hich said Edward had theretofore held in and 
to the estate o f the said G eorge Pom eroy, his father, 
in substance as set forth in said Bill, a certain 
agreem ent in w riting for the settlem ent o f  a con ­
troversy w hich had arisen betw een the said Edward 
and the said Josephine and Julia, was m ade by  and 
betw een them , and said G eorge P. Pom eroy, the 
husband o f said Julia, jo in in g  th ere in ; which said 
agreem ent in w riting was dated on or about A pril 

1 3 , A . D ., 1 8 8 7 , and relates to the lands m entioned 
in said Bill, and is in substance as follow s, that is 
to  s a y :

T his A greem ent , made this 1 3 th day of A pril, 
A .D ., 1 8 8 7 , betw een Julia P. M orrison and W illiam  
Foster M orrison, her husband, Josephine Pom eroy 
and G eorge P. Pom eroy, w itnesseth  : 40



T hat W hereas, the said Julia P. M orrison, 
Josephine Pom eroy and G eorge P. Pom eroy are the 
only liv ing  children and heirs at law o f G eorge 
Pom eroy, deceased.

A nd W hereas, the said G eorge P om eroy at 
the time of his death left him  surviving the said 
parties hereto, and also Edward Pom eroy, his son, 
w ho were then his only heirs at law.

A nd W hereas, the said Edward P om eroy has 
since died, leaving no w idow  nor child, nor descen- 
dent o f a child, and leaving as his on ly  heirs at law, 
the said Julia P. M orrison and Josephine Pom eroy, 
his sisters and G eorge P. Pom eroy, his brother.

A nd W hereas, the said G eorge Pom eroy, de­
ceased, at the tim e o f his death was seized o f 
property both real and personal, and m ade various 
bequests by  will, which has been duly probated,

A nd W hereas, the said parties hereto have 
20 agreed that the said children and heirs at law, have 

received from the estate of their father, various 
sums which are at present not accurately known to 
the parties hereto,

A nd W hereas, the said Edward Pom eroy died 
testate, seized o f property, the nature and amount 
o f which is unknown to the parties hereto, and that 
he also bequeathed and devised his said property to 
the said G eorge P. Pom eroy, except the sum o f six 
thousand five hundred dollars ($6 , 5 0 0 ) as w ill appear 

3 0  from  his last w ill and testament.
A nd W hereas, it is agreed by  the parties 

hereto that the said Edward Pom eroy, at the tim e 
o f his death, was indebted unto the said Julia P. 
M orrison, Josephine Pom eroy and G eorge P. P om ­
eroy, or some one or m ore o f them  in a sum or su m s; 
the amount o f which is unknown to the parties 
hereto,

A nd W hereas, it is desired b y  the parties 
hereto to settle the e.state o f G eorge Pom eroy, de- 

40 ceased, and the estate o f the said Edw ard Pom eroy,
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deceased, without litigation, and to adjust the 
claims o f the parties hereto against the estate o f the 
said Edw ard P om eroy, and to suppress and term in­
ate all suits pending against said E dw ard P om eroy 
at the tim e o f his death, brought b y  the parties 
hereto or either o f them .

A nd W hereas, it is desired b y  the parties 
hereto to vacate the provisions o f the w ill o f  the 
said G eorge Pom eroy, deceased, and o f said Edward 
Pom eroy, deceased, in so far as the same m ay be 
done by  the parties hereunto, if  it is necessary, in 
order that the surviving children and heirs o f the 
said G eorge P om eroy m ay be equally charged with 
and equally share in the estates o f both said G eorge 
P om eroy and Edward Pom eroy, deceased,

A nd W hereas, it is desired to get a settlem ent 
o f the estates o f said G eorge P om eroy and said 
Edward Pom eroy, and establish the interest o f each 
o f the parties hereto in the said estates, and to de­
term ine the value o f the share o f each o f said heirs.

A nd W hereas, it is desired by all the parties 
hereto to settle, amicably, by this agreement, all 
the aforesaid matters.

N ow , T herefore , in consideration o f the prem ­
ises and other covenants and agreem ents herein set 
forth, it is covenanted and agreed, b y  each o f the. 
parties hereto, that the rem ainder o f the estate o f 
G eorge Pom eroy, deceased, shall be equally divided 
betw een his said three children liv in g  and heirs at 
law, as o f the date o f his death, and in order to 
arrive at the interest each should be entitled to at 
the date o f these articles o f agreem ent, it is agreed 
that each o f the said children shall be charged with 
the am ount in value that he or she m ay have re­
ceived  from  the estate last aforesaid, together with 
interest on such sum at the rate o f six per cent, per 
annum, payable annually, from  the date o f the re­
ceipt thereof to the date o f these articles, and that 
the said w ill o f G eorge Pom eroy, deceased shall be
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disregarded so far as the same m ay be done b y  the 
parties hereto to correspond with the provisions o f 
this agreement.

It is further covenanted and agreed b y  the par­
ties hereto that the estate o f Edw ard P om eroy, de ­
ceased, shall be divided and distributed equally 
betw een his said heirs at law, share and share alike, 
after the paym ent o f his just debts and sundry eg- 
acies o f six thousand five hundred dollars ($6 , 5 0 0 ), 

1 0  aforesaid, and that his said w ill shall be disregarded 
in so far as it conflicts with the term s o f this agree­
ment.

It is further covenanted and agreed by  the 
parties hereto that in case it is found that the per­
sonal property o f said G eorge Pom eroy, or o f said 
Edward Pom eroy, can not be equally distributed in 
kind, then so much o f the same as m ay be neces­
sary shall be sold and the proceeds thereof d ivided 
equally between the parties, as herein provided.

2 0  It is further covenanted and agreed that the 
real estate o f the said G eorge Pom eroy, d e ­
ceased, and o f Edward Pom eroy, deceased, where- 
ever situated and b y  w hom soever o f the parties 
hereto held, shall be conveyed by  good  and 
sufficient deeds o f conveyance by  each o f the 
parties hereto, an undivided third part to Julia P. 
M orrison, an undivided third part to Josephine 
Pom eroy, and an undivided third part to G eorge P. 
Pom eroy, so that said last named parties shall hold 

3 0  the entire title to said real estate as tenants in com ­
m on, and that if the title to said real estate, or any 
portion thereof, is held by  any other party, that 
the same shall be considered as belongin g  to the 
parties hereto in thé proportion stated, and that it 
shall be so conveyed.

It is further covenanted and agreed that in the 
division o f the said estate the proceeds or revenue to 
be derived from  the trust fund for the benefit o f 
G eorge P. Pom eroy, Julia Pom eroy M orrison and 

40 Josephine Pom eroy, created by the will o f G eorge
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Pom eroy, deceased, shall be treated as a jo in t fund 
and divided equally betw een the said last three 
parties, and so far as it lies in our pow er, we, the 
parties hereto covenant and agree that the said 
trust fund shall be considered and be the join t fund 
o f the said last three parties.

T h is agreem ent shall be b ind ing  upon the 
parties hereto, and their heirs, executors, adm inis­
trators and assigns.

,  . 10
In witness w hereof w e have hereunto set our 

hands and seals to this instrum ent, in triplicate, 
the day and year first, first aforesaid.

(S igned) G eorge P. Pomeroy,
[Seal] Julia Pomeroy M orrison,

Josephine Pomeroy,
W m . F oster M orrison .

Signed, sealed and delivered in the presence of
E dmund  D. H alsey .

20
State o f  N ew Jersey, ) ^

M orris County, )

Be it rem em bered that on this second day o f 
May, A . D ., eighteen hundred and eighty-seven, 
before m e Edm und D. H alsey, a Master in Chan­
cery o f N ew  Jersey, personally appeared G eorge 
P. Pom eroy, Julia Pom eroy M orrison and W illiam  
Foster M orrison, her husband, w ho I am satisfied 
are the grantors in the above deed named, and I 
having- first m ade know n to them the contents 30

o
thereof, they severally acknow ledged that they 
signed, sealed and delivered the same as their v o l­
untary act and deed for the uses and purposes therein 
expressed, and the said Julia P. M orrison be in g  by  
me exam ined separate and apart from  her hus­
band, further acknow ledged that she executed the 
sam e freely  and voluntarily and w ithout any fear, 
threats or com pulsion o f or from  her husband. 

(S igned) E D M U N D  D. H A L S E Y ,
M aster. 40



A nd these respondents, further answering, say 
that after the death o f the said G eorge P. Pom eroy, 
as aforesaid, and the appointm ent o f the said Frank
R . Chandler as executor and trustee under his last 
w ill and testament, as aforesaid, the said Josephine 
and Julia refused to perform  and carry into full 
effect the provisions o f the said agreem ent in w rit­
ing  ; and thereupon said Frank R . Chandler filed 
his b ill o f com plaint in equity, in the Circuit Court 

1 0  o f the United States for the district o f N ew  Jersey, 
to enforce the specific perform ance o f said agree­
m ent in w r it in g ; and that the said E ugene Cowles 
Pom eroy, infant son o f said deceased, by  Charles 
W . Chase, his guardian, was afterwards jo in ed  as a 
party complainant in said bill, w hich was brought 
against the said Josephine Pom eroy and Julia P om ­
eroy M orrison, now  Julia Pom eroy N e w e ll; also 
against A lfred  Mills, as executor o f the last w ill 
and testament o f G eorge Pom eroy, deceased. Said 

2 0  Bill was originally filed also against W illiam  Foster 
M orrison, as the husband o f said Julia, but was 
subsequently dism issed by  agreem ent as to him , 
because he was regarded as an unnecessary party.

A n d  these respondents further say that such 
proceedings were had in said last nam ed suit, and 
that on or about June i, A . D ., 1 8 9 1 , said bill o f 
com plaint was dismissed by  said Circuit Court for 
want o f e q u ity ; and that thereupon said com plain­
ants prayed, obtained and prosecuted an appeal 

3 0  from  said decree o f said Circuit Court to the Su­
prem e Court o f the U nited States; and that in said 
last named court such proceedings w ere afterwards 
had that on or about February 2 9 , A . D ., 1 8 9 2 , a 
decision was rendered in and b y  the said Suprem e 
Court, reversing the aforesaid decision  o f said Cir­
cuit Court, and holding that the said agreem ent in 
w riting is valid and ought to be specifically enforc* 
ed, and rem anding the cause for further proceed ­
ings in the said Circuit Court in con form ity  to the

40



opinion and judgm ent o f the said Suprem e Court in 
that behalf.

A n d  these respondents, further answering, say 
that afterwards, to wit, on or about January 3 0 , A .
D ., 1 8 9 4 , such proceedings were had under the 
mandate o f the said Suprem e Court in said cause, 
that a decree for the specific perform ance o f said 
agreem ent was duty entered o f record in said cause, 
and that the .same was, by  such decree, referred to 
a Master in Chancery o f said Court to take and state 
an account o f and concern ing the matters in contro­
versy betw een the parties.

A n d  these respondents, further answering, say 
that the proceedings under said mandate, and the 
order and decree entered in pursuance thereof, are 
still pending and undeterm ined before said Master 
and said Circuit Court. A nd  these respondents 
respectfu lly subm it to this H onorable Court that no 
proceedings ought to be had or taken for a partition 
o f the said real estate under the said Bill o f com ­
plaint, so as aforesaid filed by  said Josephine 
Pom eroy, until after the determ ination o f the p ro­
ceedings o f said Circuit Court o f the U nited States; 
forasm uch as it m ay be necessary or expedient in 
the course o f said cause for the said Circuit Court 
o f the U nited States to take action in relation to the 
same lands to secure a partition o f w hich the bill o f 
said Josephine was filed in this court.

A n d  these respondents, further answering, say, 
for the in form ation o f this H onorable Court, and to 
avoid the appearance o f w ithholding any thing 
w hich ought to be brought to the know ledge o f the 
Court, that on or about January 4 , A . D ., 1 8 9 1 , a 
supplem ental b ill was filed in the cause aforesaid, 
in the said Circuit Court o f the U nited States, set­
tin g  forth the brin gin g  by  the said Josephine P om ­
eroy o f the bill to w hich this answer is f i le d ; and 
also the com m encem ent o f a like suit in the State 
o f N ew  Y ork, for a partition o f certain lands located 
therein, w hereof the said G eorge Pom eroy died
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se ized ; and a certain other like suit in the State o f 
Missouri for a partition o f certain other lands locat­
ed therein w hereof the said G eorge Pom eroy died 
s e iz e d a n d  in and by  which said supplem ental 

.Bill said complainants sought to enjoin  the said 
Josephine and the said Julia from  prosecuting the 
said partition suits, or either o f them , until the 
further order o f the said Circuit Court to the con ­
trary ; which said injunction was du ly  allow ed by

1 0  the said Circuit Court, and continued in force there­
in until after the entry o f said order and decree 
thereof, o f January 3 0 , A . D ., 1 8 9 4 , and was o b ­
served and obeyed b y  said Josephine and Julia, 
accordingly. But afterwards, to-wit, on or about 
March 2 8 , A . D ., 1 8 9 4 , on m otion o f their counsel, 
an order was entered by  said United States Circuit 
Court dissolving said injunction, thereby leaving 
said Josephine and Julia free to prosecute the suits 
aforesaid, but not otherwise affecting the same.

2 0  A n d  these respondents respectfully subm it to this 
H onorable Court that notwithstanding said dissolu­
tion o f said injunction, proceedings in this cause 
ought to be stayed, as aforesaid, for the reasons 
above set forth.

A n d  these respondents, further answering, say, 
that they admit in substance, as set forth in said 
bill o f com p la in t; , the death o f the said G eorge 
P om eroy ; and his last w ill and testament and the 
probate th e re o f; and the death o f his said w id o w ;

3 0  and the death o f the said Edward, and his last w ill 
and the probate and execution  th e re o f; and that he 
left no w idow  nor child, nor issue th e re o f; and that 
said A lfred  Mills, as surviving executor o f said 
G eorge Pom eroy has sold lands o f said testator and 
com pleted the trust funds for the said Josephine 
and Julia, w hich are specified in the w ill o f said 
G e o rg e ; but these respondents insist that the said 
A lfred  M ills ought not to be discharged from  the 
said executorship, nor from  said suit in said U nited

40 States Circuit Court, until after the term ination



thereof, forasm uch as further action m ay be requir­
ed o f him  in that behalf.

A n d  these respondents, further answ ering, pay 
that they deny it is or ever was at all necessary or 
expédient that the said W ill o f the said G eorge P . 
Pom eroy should be anywise proved or admitted 
to probate in the State o f N ew  Jersey, or other­
wise exh ibited or recorded therein, except as has 
already been done b y  said Frank R . Chandler for 
the purpose o f m aking the same an instrum ent o f 1 0  

title under the laws o f N ew  Jersey, as aforesaid; 
forasm uch as said Chandler, as executor and trustee 
under said w ill is fu lly  authorized and em pow ered, 
as w ell b y  the laws o f the State o f N ew  Jersey as by  
the Constitution and laws o f the U nited States, to 
execute and carry into fu ll effect, in the State o f 
N ew  Jersey, and the other States o f the A m erican 
Union, all the provisions o f said w ill under the 
probate thereof, so as aforesaid had, in said State of 
Illinois. • 2 0

A nd these respondents, further answering, say 
they do not know , and therefore cannot state, 
whether the lands and real estate w hereof the said 
G eorge Pom eroy died seized, and w hich remain un­
sold by  the said A lfred  Mills, as his executor as 
aforesaid, are truly and correctly described in said 
Josephine’s said b ill o f com plaint; nor do they 
know whether the several tracts and parcels o f land, 
as described therein, do or do not constitute the 
w hole o f the rem aining estate o f the said G eorge 3 0  

Pom eroy, deceased; w herefore, in case this H on or­
able Court shall proceed to the partition sought in 
and by said bill, these respondents pray that it m ay 
be duly ascertained and m ade to appear b y  the 
proper inquiry and proof that all the rem aining 
estate o f the said G eorge P om eroy has been brought 
before the Court before any final action thereon ; and 
that said com plainant m ay also be required to- p ro­
duce and exhibit to the Court such abstracts or other 
evidence o f title as w ould be necessary or expedi- 4 0



2G

ent for the protection o f the interests o f said infant, 
in case certain o f said lands should be set apart and 
conveyed to him, and he should afterwards have 
occasion to deal with, sell or convey the same.

A nd these respondents further say, in answer 
to the charge o f said Josephine, that she has paid 
out large sums o f m oney for taxes, repairs, insur­
ance, maintenance and other expenses in and about 
the land described in said bill, and is entitled to an

10 accounting for the same, and for reim bursem ent for 
m oney advanced for the com m on benefit o f the 
several tenants in com m on, over and above one- 
third th ereo f; that they deny that said Josephine 
is entitled to any such accounting in this su it ; for  
that the said Circuit Court o f the U nited States 
hath full, com plete and prior jurisdiction  over that 
matter, and must necessarily deal with and decide 
the same in the accounting so as aforesaid being  
had under a decree o f that Court. W h erefore  these

20 respondents pray that this Court w ill take no action 
in that behalf, but w ill require the said Josephine 
to present her said claim  to said U nited States 
Court for whatever proceedings m ay be needed 
thereon.

A nd these respondents further answ ering say 
that to avoid all unnecessary repetition and expense, 
having specifically answered all and singular such 
matters contained in said bill, as they are advised

3 0  it is necessary or expedient for them to make par­
ticular answer u n to ; and having denied or d e ­
manded proof o f all such matters as seem  to them  
to require such denial or dem and, these respond­
ents now  generally admit all such further or other 
matters in said bill contained, if  any, as are con ­
sistent with the matters and things set up or ad­
m itted by  them  ; and deny all such other matters, 
if  any, in said bill contained, as are inconsistent 
w ith the positions taken and the claim s made by

40
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them herein ; and now  having fu lly answered, these 
respondents pray to be hence dism issed, w ith their 
reasonable costs, in this behalf sustained, etc.

F R A N K  R . C H A N D L E R ,
N ext friend o f

E ugene C. Pomeroy.

C. C. Bonney and G uild & L um ,
Solicitors and Counsel fo r  said Defendants.

Exhibit A  with Answer.
United States o f  Am erica.

State o f  Illinois, )
Cook County. )

Pleas, before  the H onorable M. F. T u ley , one 
o f the Judges o f the Circuit Court o f Cook County, 
at a term , thereof begun  and held in Chicago, in 
said County and State, on the third M onday (being 
the twenty-first day) o f  D ecem ber, in the year o f 
our Lord one thousand eight hundred and ninety- 
one, and o f the independence o f the U nited States, 
the one hundred and sixteenth.

Present, H onorable F. M. T u ley , one o f the 
Judges o f the Circuit Court o f Cook County, State 
o f Illinois.

JO E L  M. L O N G N E C K E R ,
States Attorney.

James H . G ilbert, Sheriff.

A ttest: H enry Best, Clerk.

Be it rem em bered that at the term aforesaid, to 
w it: on the fifth day o f January, A . D ., 1 8 9 2 , the 
follow in g am ong other proceedings were had and 
entered o f record in said Court to w it :
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E ugene C. Pomeroy, an infant, by  
John Maynard H arlan , as his 
next friend.

vs.

B ill to
set aside W ill

10

20

F rank R . Chandler , individually, 
and as executor o f the last W ill

filedJune 1 6 ,
1 888.

and Testam ent o f G eorge P. P om ­
eroy, deceased ; Martha E. Buck­
ingham , A nna S. Chandler , 
R ose A . Buckingham , Mary E. 
V an A ulen , E dw in  Cowles, L. 
Prentiss, E lizabeth Cow les, 
A lmira C. Chase, Josephine 
Pomeroy, Julia Pomeroy M or­
rison, W illiam  F. Morrison and 
Charles W . Chase , guardian o f 
Eugene Cowles Pom eroy.

;i

Gen.
No.

6y, 062,2 8j.

Final Decree.

A n d  now on this fifth day o f January, A . D ., 
1 8 9 2 , came the said Eugene Cowles Pom eroy, by  

30 his next friend, and the other parties aforesaid, by  
their respective solicitors and counsel also ca m e ; 
and thereupon, an issue at law having been duly 
made up whether the w riting produced and 
described in the pleadings in this cause be the will 
o f G eorge P. Pom eroy, the testator, or n ot; it was 
thereupon ordered by  the Court that said issue be 
forthwith submitted to trial by a jury, pursuant to 
the statute in such case made and provided.

A n d  thereupon, under the direction o f th^ 
40 Court in that behalf, came a jury  o f tw elve good



and lawful men, to w it : Charles J. Bartlett, Charles 
Green, R osw ell W . W eld , Edward H. L ew elling, 
H . B. M cGuire, John H . Schultz, M orris H affen- 
berg, A nthon y F. W icks, Charles Forsberg, John
J. Kassner, A lden  R oberts, John D. Cam pbell, and 
said jurors respectively were then and there duly 
im panneled and sworn to try the issue aforesaid, 
and such trial was thereupon accord ingly had in all 
things as the law requ ires ; and the ju ry  aforesaid, 
having heard and considered the evidence subm it­
ted to them  upon such trial, upon their oaths a fore­
said, returned their verdict, in and by  w hich verdict 
said ju ry  fou n d : ' ‘ W e, the jury, find that the
w riting produced on the trial o f this cause, as the 
last w ill and testam ent o f G eorge P. Pom eroy, 
deceased, and consisting o f an original w ill purport­
ing to have been executed at Paris, France, on 
February 2 4 , A . D ., 1 8 8 7 , together with a codicil 
attached thereto, and purporting to have been ex e ­
cuted at Chicago, Illinois, on July 9 th, A .D ., 1 8 8 7 , 
was and is the last w ill and testament o f the said 
G eorge P. Pom eroy, and that the said G eorge P. 
Pom eroy, at the tim e o f the execution  o f the said 
W ill and Codicil was o f sound and disposing m ind 
and m em ory and capable o f d isposing o f his prop­
erty and estate by  w ill under the laws o f this State.

A n d  thereupon it was ordered, adjudged, and 
decreed b y  the Court, that the verdict aforesaid, in 
favor o f the validity o f said w ill o f the said G eorge 
P. Pom eroy, be duly entered o f record in this cau se ; 
and that the w riting so produced as aforesaid, be 
and hereby is established as the last w ill and testa­
m ent o f the said G eorge P. Pom eroy, duly exe ­
cuted pursuant to law, which said last w ill and 
testament are deposited in the Probate Court o f 
Cook County, aforesaid.

A nd  foreasm uch as it appears to the Court 
that it was right and proper that the validity o f said 
writing should be tried and determ ined in m anner 
aforesaid, to the end that the rights and interests
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dependent thereon m ight be duly established accord­
ing to la w ; and because it also appears to the Court 
that the respective parties to this suit have discharg­
ed the costs incurred b y  them , respectively, during 
the progress o f this suit, it is ordered that no costs 
be taxed in favor o f either party, and that the re ­
spective parties do go  hence without day, etc.

1 0  State o f  Illionois )
Cook County j *

I, H enry Best, Clerk o f the Circuit Court o f 
Cook County, and the keeper o f the records and 
files thereof in the State aforesaid, do hereby cer­
tify  the above and foregoin g  to be a true, perfect 
and com plete copy  o f a certain decree m ade and en­
tered o f record in said Court, on the 5 th day o f 
January, A .D ., 1 8 9 2 , in a certain cause lately pend­
in g  in said Court, on the chancery side thereof, 

2 0  betw een E ugene C. Pom eroy, b y  John M aynard 
Harlan, his next friend, complainant, and Frank R . 
Chandler, extr., et al., defendants.

In witness w hereof, I have hereunto set m y 
hand and affixed the seal o f said Court, at Chicago, 
in said County, this 1 5 th day o f  January, 1 8 9 2 .

30
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State o f  )
New Jersey, )

In the Court of Chancery.

Josephine Pomeroy.
Complainant.

vs.

Julia Pomeroy M orrison, n ow /
Julia  Pomeroy N ew ell , Martha  l For 
E. Buckingham , A nna S. Chand - / Partition. 
ler , R ose A . Buckingham , now I 
R ose A . Selfridge, M ary E. V an \
A u lin , F rank R . Chandler , and \
E ugene C. Pomeroy,

Defendants.

T h e petition o f the infant defendant Eugene
C. Pom eroy for the protection o f his interests in 
the above entitled cause.

To H is Honor, the Chancellor o f  New J ersey :

T his petitioner, who is an infant o f tender 
years, as is set forth in the answer heretofore filed 
to the bill o f com plaint in this cause, b y  said 
defendant, Frank R . Chandler, as his next friend 
in this suit, and who has also been duly appointed 
the guardian ad litem  herein o f this partition ; now 
again com es by  the said Frank R . Chandler, as his 
next friend herein, and respectfully represents to 
the Court that as he is advised and believes there 
are certain other matters, in addition to those which 
are in said answer contained, which ought to be
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brought to the know ledge and attention o f the 
Court, and which are hereinafter set forth, to the 
end that the rights and interests o f this petitioner, 
in and to the subject matter o f this suit, m ay have 
adequate protection and enforcem ent at the hands 
o f this H onorable Court, as equity aud good  con ­
science m ay require. -

A n d  this petitioner further respectfully repre­
sents that am ong the matters aforesaid w hich, 

1 0  though briefly m entioned .in  said answer, are not 
set forth nor exh ibited therein, but w hich ought to 
be brought m ore fu lly to the know ledge and atten­
tion o f this Court, as this petitioner is advised, for* 
the purpose aforesaid, are the bill o f com plaint 
and supplemental bill in the cause which was 
brought and is still pending in the Circuit Court o f 
the U nited States for the District o f N ew  Jersey, as 
as is stated in said answer, together w ith the inter­
locutory decree for an accounting and other relief 

2 0  which has been entered therein, and is now in course 
o f execution under the direction o f said Court. A nd  
accordingly this petitioner brings with this petition 
and exhibits to this Court, for such use thereof as 
the Court m ay deem  expedient, a copy  o f said bill, 
supplemental bill, and interlocutory decree, by 
which this H onorable Court m ay be m ore fu lly  
in form ed o f and concern ing the circum stances and 
conditions, the scope and the purpose o f said suit, 
and the relation thereof to the above entitled suit, 

30 and the interests involved in the same.
A n d  this petitioner further respectfully repre­

sents to this Court that, am ong the matters afore­
said, which, though briefly m entioned in said 
answer, are not fu lly  set forth therein, but w hich 
this petitioner is advised ought now  to be brought 
m ore fu lly to the attention o f this Court, is the suit 
brought by the said Julia Pom eroy N ew ell in the 

, Supreme Court o f the State o f N ew  Y ork , for Queens 
County, in said State, for a partition o f certain 

40 lands located in said County, and w hereof the said



G eorge Pom eroy died se ize d ; also the suit brought 
by said Julia P om eroy M orrison, now  Julia P om e­
roy N ew ell, and said Josephine Pom eroy and an­
other, in the Circuit Court for the City o f St. Louis, 
in the State o f M issouri, for  a partition o f certain 
lands located in said State, and w h ereof the said 
G eorge Pom eroy died seized. A n d  accordingly, 
this petitioner now  brings and exhibits w ith this 
petition a copy  o f the com plaint filed in said suit, 
so brought in the State o f N ew  Y ork, and a copy  1 0  

o f  the petition filed in said suit, so brought in the 
State o f M issouri, for  such use thereof as this Court 
m ay deem  expedient and conform able to equity.

A n d  hereupon this petitioner respectfully sub­
mits to this H onorable Court that it is m anifest 
from  an inspection o f the papers aforesaid that 
the lands w hereof a partition is sought in the above 
entitled suit, are so involved in said suit, in the 
said Circuit Court o f the United States, that no 
partition thereof ought to be had until after the go 
full execution  o f said interlocutory decree, but that 
any suit or proceeding brought for such partition 
should be postponed until the execution  o f such d e ­
cree shall have been com pleted.

A n d  because, as is set forth in said answer, the 
said Circuit Court o f the U nited States hath not 
anyw ise defin itely or finally determ ined that it w ill 
not proceed in that-suit to a partition o f the lands 
and real estate w hereof the said G eorge P om eroy 
died se ize d ; but said Court, b y  the dissolution o f 3 0  

the in junction  m entioned in said answer hath on ly  
left the com plainant in the above entitled cause at 
liberty  to proceed in the same as this Court m ay 
deem  conform able to  law and equ ity ; now  there­
fore, this petitioner further respectfu lly suggests 
to this Court that w ithout regard to other questions 
relating thereto, all proceedings in this cause for a 
partition o f the lands o f the said G eorge P om eroy 
w hich  are located in the State o f N ew  Jersey, ought 
to be stayed until the said Circuit Court o f the 4 0



U nited States shall definitely and finally have de­
cided whether it w ill itself p roceed  to cause such 
partition to be m ade.

A n d  this petitioner also respectfu lly  submits to 
this court that in case it should finally be  determ in ­
ed that this Court can and w ill proceed to cause a 
partition to be made o f the lands described in the 
Bill o f  com plaint in the above entitled cau se ; then, 
and in that case, this court having jurisdiction  o f 

1 0  the parties in interest and o f the lands o f the d om i­
cile  o f the said G eorge P om eroy, deceased, should 
as a condition  precedent to any such partition, in ­
quire, consider, and determ ine w hether the best 
interests o f the parties, and particularly o f this 
petitioner as a ward o f this Court, w ould be bes^. 
prom oted by  separate suits for partition in the 
several States m entioned w ithout relation to  each 
o th e r ; or w hether such interests w ou ld  be better 
protected  and advanced b y  requ iring that the 

2 0  plaintiff in said suit in the State o f N ew  Y ork , and 
the petitioners in the said suit in the State o f M is­
souri, do cause the same to be m ade ancillary and 
subordinate to the above entitled  cause, to such an 
extent and in such a m anner as to enable the court 
to make, in substance and effect, one partition o f 
all the lands w hereof the said G eorge Pom eroy d ied  
seized, and w hich now  remain subject to p a rtition ; 
provided , that any p roceed in g  w hich m ay be deem ­
ed necessary or expedient to be had in said State 

30 o f N ew  Y ork , or in said State o f M issouri, m ay, 
nevertheless, be taken under the direction  o f this 
H onorable Court.

A n d  this petitioner further respectfu lly  repre­
sents that before  d irecting  or proceed in g  to any 
partition o f the lands aforesaid, or any or either o f 
them , or any part thereof, this H onorable Court 
ought to require that a fu ll and com plete inventory , 
du ly verified, o f all the lands and real estate w h ere­
o f the said G eorge Pom eroy died seized, and w hich 

40 now  rem ain unsold  under his last w ill and testa-
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ment, be m ade and filed in the above entitled suit 
to the end that it m ay clearly  appear that the p ro ­
posed partition w ill em brace all o f  said lands.

W herefore , and because this petitioner, be in g  
an infant o f tender years, is entitled to the especial 
aid and protection  o f this H onorable  Court in rela­
tion to all his rights and interests w h ich  are in any 
wise in volved  in the matters aforesaid, he prays 
that your H on or w ill du ly inquire into and consider 
all and singular the matters a foresa id ; and w ill 
thereupon make all such orders and decrees in 
relation thereto as the nature o f the case m ay 
require.

A n d  this petitioner especially prays that an 
order m ay forthw ith  be  entered in this cause stay­
in g  all proceed in gs therein until this Court shall 
otherw ise order and direct.

A n d  this petitioner also prays that he m ay 
have upon this petition, all such further or other 
re lie f as the nature o f the case m ay require and 
equity  and good  conscience approve, etc.

SO
(S igned) E U G E N E  C O W L E S  P O M E R O Y ,

Infant Petitioner, 
by F rank R . Ch andler ,

H is N ext Friend.
(S igned) C. C. Bonn ey , & G uild  & L u m ,

Solicitors and Counsel, E tc .
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Verification of the Foregoing 
Petition.

The United States o f  Am erica, )
Northern D istrict o f  Illinois, V ss.

City o f  Chicago, )

Frank R . Chandler, o f  said city, be in g  first 
duly sworn, upon his oath says that he has read 
the foregoin g  petition, by  him  subscribed for  and 
in the name o f the said E ugene Cowles Pom eroy, 
in w hose behalf the same has been prepared, and 
that he knows the contents thereof. A n d  this affi­
ant further says that he is well in form ed o f and 

2 0  concern ing all and singular the matters and things 
in said petition set forth, and in part has personal 
know ledge th ereof; and that from  such in form a­
tion and know ledge he believes the matters and 
things aforesaid to be truly stated therein, and 
said petition to be true. A nd this affiant further 
says that as he verily  believes the best interests o f 
said infant require that the prayer o f said petition 
be allowed. A n d  further this affiant says not.

W itness m y hand and seal at Chicago 
[Seal] aforesaid this seventh day o f N ovem ber, 

1 8 9 4 .
(Signed) W . H . R O SE,

N otary Public.

40



T h e bill o f com plaint in equity referred to in 
the forego in g  answer as having been filed by  Frank 
R . Chandler, in the Circuit Court o f the U nited 
States for  the D istrict o f  N ew  Jersey, to enforce 
the specific perform ance o f said agreem ent, is en ­
titled as fo l lo w s :

United States o f  Am erica, j  
D istrict o f  New Jersey, )

10
In the Circuit Court o f the U nited States for 

said District.

F rank  R . C h a n d l e r , as Trustee 
and E xecutor under the last W ill 
and Testam ent o f G eorge  P. 
P o m e r o y , deceased, 

vs.
J ose phi ne  P o m e r o y , J u l i a  P o m e ­

roy  M orrison  and W illi am  F os­
t e r  M orrison  ; also A lf r ed  

M i l l s , as executor o f the last W ill 
and Testam ent o f G e o r ge  P o m e­
r o y , deceased,

f In Equity.
B ill fo r  

Specific P er­
form an ce and 
other relief.

20

“  and was filed in the office o f the Clerk o f Chan, 
eery, N ovem ber 1 6 , 1 8 9 4 . ”  30

T h e  supplem ental Bill and interluctory de­
cree and copy  o f com plaint in the suit in the 
Suprem e Court o f the State o f N ew  Y ork, for 
Queens County, and cop y  o f petition in suit 
brought in the Circuit Court o f the City o f St. 
Louis, in the State o f M issouri, for  partition o f 
lands in said States, w ere filed as exhibits in the 
clerk ’s office o f the Court o f Chancery on the i 6 th 
day o f N ovem ber, 1 8 9 4 . 40



In Chancery of New Jersey.

10

Betzveen

J os ephine  P o m e r o y ,

and
Complainant. On B ill fo r

Partition  
Order o f

J ulia  P o m er o y  N e w e l l , fo rm erly ! Reference. 
J ulia  P omeroy  M orr ison , et a l\

It is on this tenth day o f Septem ber, A . D ., 
2 0  eighteen hundred and n inety-four, on m otion o f 

John R . Em ery, solicitor o f the com plainant 
ordered that the above stated cause be referred to 
V ice-C hancellor H on. R obert S. Green, E sq., to 
hear the same for the Chancellor, and to report 
thereon to him and to advise what order or decree 
should be made therein.

30 A t a hearing- in the cause before his H onor 
R obert S. Green, V ice-C hancellor, January io , 
i 8 95, Josephine Pom eroy testified as fo llow s:

Josephine Pom eroy, being  du ly sworn accord- 
ing- to law, on her oath sa ith :

Exam ined by M r. E mery.

Q. Y ou are a daughter o f G eorge P om eroy , 
form erly  liv in g  in M adison?

A . I am.
Q. What time did he die?

Defendants.

A L E X . T . M cG IL L ,
Chancellor.

40
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A . June 2 4 , 1 8 8 0 .
Q. A t the tim e o f his death what fam ily did 

he leave surviving him ?
A . T w o  sons, tw o daughters and a w ife.
Q. H is w ife ’s name was what?
A . A bba  S. Pom eroy.
Q. She survived him  how  lon g?
A . A bou t two years.
Q. She died then about 1 8 8 2 .
A . She died in February 1 8 8 3 .
Q. W hat where the names o f the daughters ? 
A . Julia Pom eroy, and Josephine Pom eroy.
Q. A nd the name o f the sons?
A . G eorge P. P om eroy and Edw ard P om eroy. 
Q‘~ Y ou r brother Edward died subsequently, 

at about what tim e?
A . M arch 6 , 1 8 8 7 .
Q. W here was he liv in g  when he died?
A . In N éw  Y ork.
Q. Y our father ow ned at the time o f his death 

a large am ount o f land in and about M adison, N ew  
Jersey, d idn ’t he?

A . Y es, sir.
Q. Som e o f  it has been sold since his death? 
A . Y es, sir, some.
Q. A bou t how  m uch rem ains?
A . I im agine about 1 5 0  acres.
Q. O f that 1 5 0  acres how  much is com prised 

in what was know n by him as the hom estead ?
A . A bout 6 0  acres.
Q. That is, the hom estead includes a park 

surrounded b y  a stone wall ?
A . On one side.
Q. T h e  lines o f the park w ould be indicated 

b y  that?
A . Y es, sir.
Q. A n d  that, I understand, is about 6 0  acres. 
A . Y es, sir.
Q. A re there som e other buildings be lon g ­

in g  to the estate, houses and lots beside the hom e-

10

20

30

40
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stead property?
A . Y es, sir, a few  buildings.
Q. H ow  m any?
A . T hree cottages and other small cottages, 

besides the gardener’s house.
Q. T hree cottages on lots on one o f the M adi­

son streets?
A . Y es, sir.
Q .  A nd the bulk o f the property is unim ­

proved ?
1 0  A . Y es, sir, the bulk o f the property is un­

im proved.
Q .  H e also ow ned property in H udson County 

at the time o f his death, in Bayonne, H udson County ?
A . Y es, sir.
Q. A n d  some in the T ow nship  o f K earney?
A . Yes, sir.
Q. W as Edward P om eroy m arried at the tim e 

o f his death ?
A . H e never was married.

20 Q ,  Y our brother G eorge also died subsequent­
ly  to your brother Edw ard?

A . H e died about six  m onths later.
Q. A n d  what fam ily  did your brother G eorge 

leave ?
A . H e left one son.
Q. W as his w ife liv in g  ?

: A . N o sir, his w ife  was dead.
Q. A nd  the son’s name ?
A . E ugene Cow les Pom eroy.

30 Q .  W hat about his age ?
A . A bou t thirteen.
Q. Y our sister, Miss Julia P om eroy, was not 

m arried at the tim e o f your father’s death ?
A . N o  sir.
Q. She was subsequently m arried ?
A . Y es sir.
Q. W h o  did she m arry ?
A . W illiam  Foster M orrison.
Q. A n d  she subsequently m arried again ?
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A . She m arried Mr. N ew ell.
Q. Has she any children  ?
A . N o sir.
Q. G eorge Baldwin N ew ell is the name o f her 

present husband ?
A . Y es sir.
Q. Mrs. M orrison obtained a divorce from  her 

husband, d id she not ?
A . Y es, sir.
Mr. John R . E m ory  for com plainant offered in 10 

ev id en ce  the deeds o f the property ow ned b y  
G eorge Pom eroy in M adison, M orris County, N ew  
Jersey, and also deeds o f property in H udson 
County, also w ills o f  G eorge Pom eroy, Edward 
Pom eroy, and G eorge P. Pom eroy, m arked respect­
ive ly  ‘ ‘ E xh ibits C 3 , C 4 , C 5  ; also the agreem ent 
made A p r il 1 3 , 1 8 8 7 , between- Julia P. M orrison, 
and W illiam  Foster M orrison, her husband, Jose­
phine Pom eroy, and G eorge P. Pom eroy, m arked 
E xhibits C 6 , also m em orandum  o f decision  filed 2 0  

March 2 7 th, 1 8 9 4 , and also the decree or order dis­
so lv in g  the in junction  filed A p ril 3 , 1 8 9 4 , after the 
su it ; also the map show ing the property  now  ow ned 
in Bayonne, H udson County, N ew  Jersey, m arked 
E xh ib it C 8 , and also a map o f the survey o f p rop ­
erty now  ow ned in M orris County, show ing the 
property ow ned b y  G eorge P om eroy ’s estate, o f 
w hich  a partition is sought to be had, and m arked 
E xhibit C. 9 .

Mr. B onney for the defendant offered in evi- 30 
dence, the decree o f the C ircuit Court o f  th etJn ited  
States for the district o f  N ew  Jersey, in  the case o f 
Frank R . Chandler, ct als, vs. Josephine P om eroy, 
et als, entered under date o f January 3 0 , 1 8 9 4 , and 
m arked E xh ib it D 1 .

40
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JO S E P H IN E  P O M E R O Y , )
( V. C. Green's 

vs: \
» f Conclusions.

F R A N K  R . C H A N D L E R , et al. )

T h is b ill is filed to partition the real estate o f 
w hich G eorge P om eroy died seized.

Mr. Pom eroy died in the year 1 8 8 0 , ow n ing  
1 0  very  large tracts o f  land in M orris, U nion and 

H udson Counties, including a H om estead at M adi­
son inclosed b y  a park with a stone wall around it, 
called  “ T h e  H om estead L ot or T ra ct .”

His fam ily and heirs at law consisted o f his 
w ife  and his four children, G eorge P ., Edward, 
Julia and Josephine.

His w ill was du ly  probated in M orris County, 
and letters testam entary issued to Edw ard P om eroy 
and A lfred  M ills w ho were appointed in the w ili as 

2 0  his executors. T he provisions o f the w ill were 
substantially (a) T h e  executors were authorized to 
deliver to the N ew  Y ork  L ife  Insurance and Trust 
Com pany securities to the am ount o f $ 5 0 ,0 0 0 , to be 
held  in trust for the benefit o f his w ife  during her 
life , and upon her death, to divide the securities 
and proceeds equally am ong his children Edward, 
Julia and Josephine. (H is w idow  died February, 
1 8 8 3 ).

(b) Securities to the am ount o f $ 3 0 , 0 0 0  were 
3 0  directed to be deposited with the same com pany,

to be  held in trust for the benefit o f his son G eorge 
P. during his life , and at his death such securities 
and the proceeds thereof were also to be  d iv ided  
am ong the said ch ildren , Edw ard, Julia and Jose­
phine.

(c) T he testator directed that no partition or 
sale o f his real estate should be m ade until his e x ­
ecutors should have sold real estate to the amount 
o f at least $ 1 0 0 ,0 0 0 , and directed the proceeds o f

40 the first o f such sales to be  deposited  w ith the same
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com pany until the am ounts should reach that sum, 
w hich was to be  held  and invested for  the benefit 
o f  his daughters Julia and Josephine, w ith instruc­
tions to co llect and pay to each o f them  the interest 
on $ 5 0 , 0 0 0  w ith certain directions in the case o f the 
death o f either o f them .

(d) T h e  residue o f the estate, aside from  som e 
im m aterial legacies, was devised to his three 
younger ch ildren , Edward, Julia and Josephine in 
equal parts. It was provided that the hom estead 1 0  

at M adison, N ew  Jersey, should be kept up b y  the 
three you n ger children as lon g  as they and the 
w idow  cou ld  live  harm oniously, etc.

T h e  son G eorge P. P om eroy was liv in g  in 
Europe. Edw ard Pom eroy took upon h im self the 
main m anagem ent o f the estate and the sale o f the 
real estate, to procure the trust funds o f $ 1 0 0 , 0 0 0  

for  the daughters, and o f $ 3 0 , 0 0 0  for  G eorge P. 
Pom eroy.

Disputes arose betw een  E dw ard Pom eroy and 2 0  

sisters some tim e about 1 8 8 4 , the sisters claim ing 
that he had not paid over to them  their proper 
share o f the estate, and they com m en ced  suit in 
N ew  Y ork  against him , pending  w h ich  suit he 
died, leaving a w ill b y  w hich  he gave all his p rop ­
erty o f every kind and nature, real as w ell as p er­
sonal, to his brother G eorge  P. Pom eroy.

G eorge P. Pom eroy, w ho had been cut o f from  
the residuary estate o f his father by  his father’s 
w ill, was thus, b y  the w ill o f his brother Edw ard, 30 
put in E dw ard’s place.

In 1 8 8 7  an agreem ent was entered into w ith 
reference to the estate betw een  G eorge Pom eroy 
and his tw o sisters Julia and Josephine.

G eorge P. Pom eroy died N ovem ber, 1 8 8 7 , 
leaving  all his property in the first instance to his 
son E ugene C. P om eroy, an infant, w ho is made a 
party to this suit, the estate b e in g  lim ited over to 
other persons who are also m ade party. Mrs. 
Georere P. Pom eroy died before her husband. 40o  J
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T h e  sisters Josephine and Julia, subsequently 
claim ed that the agreem ent referred to had been 
signed by  them under a m isapprehension, and in 
fraud, and declined to carry it out, and Frank R . 
Chandler, who had been appointed adm inistrator 
dc bonis non o f  Edw ard P om eroy ’s estate, and who 
was also the executor o f G eorge P. P om eroy ’s 
estate, filed a bill in the U nited States Circuit 
Court fo r  the District o f N ew  Jersey, to enforce 

1 0  that agreem ent. Julia P om eroy having after her 
father s death m arried W illiam  Foster M orrison, 
the defendants to the suit were Josephine Pom eroy, 
Julia P M orrison and W illiam  F. M orrison. W hile  
that suit was pending, Miss Josephine Pom eroy 
filed her bill in this Court for the partition o f the 
real estate in N ew  Jersey o f w hich her father died 
seized, and as I understand, sim ilar actions were 
com m enced in the Courts o f N ew  Y ork  and M is­
souri, in which states her father had died seized o f 

2 0  re&l estate. 'After the partition b ill was filed in 
this suit, pending the suit b y  Chandler to set aside 
the agreem ent, Judge Bradley granted therein a 
tem porary injunction or stay, o f these partition suits 
pending the argum ent in that Court. T h e  cause 
was subsequently tried before Judge Bradley, w ho 
set the agreem ent aside. T h e  case then went by  
appeal to the Suprem e Court o f the U nited States 
and the decree o f Judge Bradley was reversed and 
the agreem ent held to be a valid agreem ent. 1 4 3  

3 0  U . S. R ep. 3 1 8 . A fter the in junction had been 
granted b y  Judge Bradley Mr. Chandler appeared 
in the N ew  Jersey suit with a plea setting up the 
proceedings in the U nited States Court, and also 
that the injunction had been granted therein. 
That plea rem ained without hearing or decision 
until after the decision o f the U nited States 
Suprem e Court sending back the original suit to the 
Circuit Court. On the cause being  rem itted to the 
Circuit Court, b y  the Suprem e Court o f the United 

40 States to enforce the agreem ent, the case cam e on
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for  hearing before Judge Green and a decree was 
entered in com pliance with the decision o f the 
Suprem e Court. T h e  m atter was referred  to 
W illiam  L. D ayton, Esq. as a Master to take and 
state the account o f the transactions betw een the 
parties, and the Master has since that tim e gone on 
with the accounting, w hich it Avas represented on 
the argum ent, was practically com pleted . A fter  
the rem ission o f the cause to the Circuit Court, 
Counsel o f Miss P om eroy m oved to dissolve the 1 0  

in junction restraining her from  proceeding with 
the partition suits in the N ew  Jersey, N ew  Y ork  
and Illinois Courts. On this m otion Judge Green 
filed this m em orandum :

“  On m otion to dissolve in junction  restraining 
prosecution o f suits for parties, etc.

M E M O R A N D U M .

W hen  Mr. Justice Bradley allow ed an in junc­
tion to g o  against the defendants, restraining them  2o 
from  prosecuting certain suits for the partition o f 
real estate, in w hich the com plainants and defend­
ants were interested as tenants in com m on, and 
which w ere pending in the Courts o f N ew  Jersey, 
N ew  Y ork  and M issouri, he stated, in effect, that 
such in junction was to be tem porary, o n ly : and 
was intended rather to prevent an em barrassment 
w hich m ight arise from  a conflict o f jurisdiction 
during the pending litigation, seeking the specific 
perform ance o f the agreem ent, w hich has now  been go 
upheld by  the Suprem e Court, as a good  and valid 
agreem ent. H e expressly stated that in en join ing 
those partition proceedings at that tim e, it was not 
the intention o f the Court to perm it the suit then 
under consideration by  him , to be converted into a 
suit for the partition o f the lands in question. T o  
these remarks o f the learned Justice I on ly  add that 
I am unable to understand how  lands situate in 
N ew  Y ork  and M issouri can be legally  partitioned 
by  a Court which has no jurisdiction over them . 4 0



T h e parties com plainant and defendant are, it 
is admitted, tenants in com m on o f large estates, 
situate in these different States. Som e o f these ten ­
ants in com m on desire a partition o f these lands in 
accordance with law. T his is an undoubted right 
o f a tenant in com m on. A n d  no reason has been 
presented to the Court o f sufficient w eight to cause 
any interference with such right, now, the ob ject 
o f the in junction, granted by  Mr. Justice Bradley, 

q has been fu lly  attained. It was avow edly to be 
tem porary only in its duration. It ought not 
longer to be held over the heads o f the defendants, 
barring them  from  asserting and en forcin g  their 
clear rights. N o good  purpose could be thereby 
accom plished ; and the causes w hich warranted its 
original issue no longer exists.

T he m otion to dissolve is granted .”  A nd  an 
order was entered A p ril 3 d, 1 8 9 4 , in accordance 
therewith, d issolving the in junction.

Julia P. M orrison, having been divorced from  
2 0  her husband, W illiam  Foster M orrison, was subse­

quently married to G eorge P. N ew ell, w ho was 
made a party to the su it ; and the plea heretofore 
m entioned filed by  Mr. Chandler was withdrawn.

Mr. Chandler was then appointed guardian for 
the infant defendant and filed an answer, substan­
tially, after adm itting the undisputed facts o f the 
case, setting out the will o f G eorge Pom eroy and 
also o f Edward P om eroy : and also setting out the 
agreem ent executed between the two sisters and 

30 their brother, and the proceedings in the Circuit 
Court o f the U nited States and the suggestion 
that this suit in partition o f N ew  Jersey property 
ought to be stayed because o f the pendency o f the 
suit in the U nited States Court. T he case was 
then set down for hearing on bill and answer.

T here is practically no dispute betw een the 
parties as to the facts o f the case, v iz : that there is 
real estate in this State, as well as in N ew  Y ork  
and M issouri, o f which they are tenants in com m on.
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Counsel for the guardian o f the infant how ever, 
now applies to the Court on behalf o f the infant to 
have the proceedings in this case further stayed.
( i )  On the ground that it is for the interests o f all 
the parties, and especially o f the infant, that all o f 
the real estate in the three States should be parti­
tioned in one proceeding. W hat that proceeding 
was to be, what Court had jurisdiction  to that 
extent, or how  it was to be effectively  accom plished 
was not very  clearly developed. T h e  Suprem e 10 
Court o f the the U nited States in the case o f Chand­
ler v. Pom eroy, 143 U . S. R ep. 318, expressly 
avoided the expression o f an opinion w hether in 
that suit the Court m ight proceed to a partition o f 
the real estate. A n d  on rem itting it to the Circuit 
Court, Judge Green rem arked that he was unable 
to understand how  land situated in N ew  Y ork  and 
Missouri could be lega lly  partitioned by a Court 
w hich had no jurisdiction over them .

It w ould appear to be the right o f one tenant 20 
in com m on, in the absence o f any restrictions upon 
the title, to have partition o f the real estate, and 
this right should not be denied or postponed in en ­
joym ent sim ply because the interests o f som e one 
or m ore o f the other tenants in com m on m ight be 
advanced or im proved by delay. T h e  only sug­
gestion made by  counsel upon this point, w hich is 
entitled to consideration as a reason, was that the 
accounting before the Master had not proceeded to 
a report and it was not known as yet how  the in- 30 
debtedness betw een the parties w ould stand. But 
as suggested on the argum ent, this furnishes no 
obstacle to the Court proceeding in partition, for 
i f  the am ount due from  one tenant in com m on to 
the other is a claim, or lien upon such daughter’s . 
share in the real estate, the decree o f the Court 
can, and in fact always does, transfer, so to speak, 
the lien from  the undivided share to the share o f 
the party as set off.

T h e  next ground urged for the postponem ent 40
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is, that by a fair construction o f the agreem ent, 
m ade between G eorge P. Pom eroy and his sisters, 
the real estate is not to be partitioned until a settle* 
m ent o f the accounts betw een them.

Confessedly the agreem ent does not expressly 
contain any such provision, nor does it seem  to m e 
that it is open to that construction on a fair reading 
o f it.

It is dated A pril 13th, 1887— after reciting in 
10 substance that Edward at the tim e o f his death was 

indebted to Julia, Josephine and G eorge P ., or som e 
one or m ore o f them , to an unknow n am ou n t; that 
the parties desire to settle the estate o f their father 
and their brother Edward without litigation, and to 
adjust the claims o f the parties against E dw ard ’s 
estate, suppressing and term inating the suits brought 
against him  and pending when he died, and that 
they desired to vacate the provisions o f their father’s 
w i.l in order to be equally charged with, and equ- 

20 ally to share, in the estates o f both G eorge P om e­
roy and Edward Pom eroy, and to settle said es* 
tates and determ ine the value o f the shares o f each 
o f said heirs, they agreed in substance as fo l lo w s : 
(1) T he rem ainder o f the estate o f G eorge Pom eroy, 
the father, was to be equally divided am ong the 
three liv ing children— Julia, Josephine and G eorge 
P. (2) T h is division to be made as o f the date o f 
the death o f the father. (3) T o  arrive at the inter­
est to which each should be entitled at the date ot 

3q the agreem ent, each was to be charged with the 
amount he or she had received, with six  per cent, 
interest from  the date o f the receipt to the date o f 
the docum ent payable annually. (4) T h e  estate o f 
Edward was to be divided and distributed equally 
betw een G eorge P. and his two sisters, after pay­
m ent o f his just debts and the specific legacies o f 
$6,500. (5) In case it should be found that the
personal property o f said G eorge or said Edward 
could not be equally distributed in kind, then so 

40 m uch as m ight be necessary be sold and the pro-
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ceeds divided. (6) T he real estate o f said G eorge 
and o f said Edw ard w herever situated and by  
w hom soever held, to be conveyed by  good  and 
sufficient deeds, so that each o f the three parties 
should hold  an undivided third thereof as a tenant 
in com m on with the others. (7) In the division o f 
the said estate, the proceeds or revenue to be 
derived from  the trust funds for the benefit o f 
G eorge P ., Julia and Josephine, created b y  the 
w ill o f their father to be treated as a general fund 10 
and divided equally betw een them , and, so far as it 
lay in their pow er the parties agreed that the said 
funds should be considered and be the general 
fund o f the parties.

T h e  partition o f this real estate cannot in any 
w ay interfere w ith the carrying out o f this agree­
m ent, unless it m ight be that the indebtedness o f 
one to the other should be a charge upon that 
other’s undivided interest w hich can and w ill be 
protected as before suggested. It w ould seem that 20 
a partition o f the real estate betw een these tenants 
in com m on w ould be carrying the terms o f the 
agreem ent into effect, rather than interposing any 
obstacle thereto.

T he other ground urged b y  the counsel is, that 
this Court should not proceed to partition this 
estate, in obedience to the rule that he w ho seeks 
equity must do equity, and that it w ill be inequita­
ble to perm it tw o sisters to have partition o f 
their real estate until all the term s o f the agree- 30 
m ent shall have been carried into effect by  the 
report o f  the Master and a com pliance with the 
decree o f the Court thereon.

A s was very  forcib le  and clearly stated by  the 
opposing counsel, this rule applies on ly  to acts of 
the party w ith reference to the subject matter o f 
the suit, and that it does not apply to what has 
been done, or what has not been done by  the party 
with reference to som e outside matter, but inde­
pendent o f that position , I see no m erit whatever 4'o



in the objection . A s stated before, there is noth ing 
in the agreem ent w hich, in law, equity or morals, 
w ould interfere with these parties, instituting and 
proceeding with this suit, to have partition o f the 
real estate.

In m y judgm ent no good  ground has been 
shown w hy the com plainant and her sister should 
be further delayed in their proceedings to have 
their respective shares o f their real estate in N ew  
Jersey set off to them. A n d  the testim ony having 

!Q been taken which clearly' establishes that these 
lands are now  held  b y  these parties as tenants in 
com m on, I w ill advise the usual decree for  the 
appointm ent o f comm issioners.

In Chancery of New Jersey

Josephine  P o m ero y,
Complainant,

and

J ulia  P omeroy N e w e l l , form erly  
Julia Pom eroy M orrison, and 
G eo . B. N e w e l l , her husband, 
and E ugene C. P o m ero y, Marth a  
E. B u ckin gh am , A nna S. C h an­
d l e r , R o s e A . S elfr id g e , form er­
ly R ose A . Buckingham , Ma r y  E. 
V an A ulen  and F rank  R . C h an­
d l e r .

T his cause being  opened to the Court by  
V redenburgh & Garretson o f Counsel w ith the 
com plainant and C. C. Bonney and Messrs. Guild 
& Lum , appearing for Frank R . Chandler, executor 

40 and trustee under the last w ill and testam ent o f

On B ill fo r  
Partition.

Decree fo r  
Partition and 

Order
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G eorge P. Pom eroy, deceased, and next friend o f 
E ugene C. P om eroy, an infant, Martha E. Buck­
ingham , A nna S. Chandler, M ary E. Van A ulen  
and R ose A . Buckingham , now  R ose Buckingham  
Selfridge, defendants, and M axim illian T . R osen ­
berg appearing for Julia Pom eroy N ew ell, form erly  
Julia P om eroy M orrison, and G eorge B. N ew ell, 
two o f the defendants, and the said Julia Pom eroy 
N ew ell and G eorge B. N ew ell, both appearing and 
consenting to this decree, as appears by  their 
consent, entered at the end o f this decree, and it 
appearing by  said Bill that there are a large num ­
ber o f parcels o f  land to be partitioned am ong the 
parties in interest accord ing to their respective 
shares or sold, and that said Bill am ong other 
things prays that a fair partition and division o f the 
prem ises in said Bill described m ay be m ade am ong 
the several owners thereof accord ing to their re­
spective estates or interests therein, and in pursu­
ance o f the course and practice o f this H onorable 
Court if  the same be practicable and consistent 
with the rights o f all the parties in interest and 
accord ing to their several and respective estates, 
rights and interests therein, and in case such par­
tition and division  in fact o f said prem ises cannot 
be m ade w ithout great prejudice to the ow ners o f 
said prem ises, then that the said lands and prem ises 
and every part and parcel thereof may be sold and 
the proceeds o f such sale, after deducting the neces­
sary and proper costs, charges and expenses, m ay 
be d ivided am ong the several parties in interest ac­
cord ing  to their several and respective estates, 
rights, titles, and interest th ere in :—

A n d  it further appearing that on the eleventh 
day o f N ovem ber, 1890, said Bill was am ended by  
inserting therein at the end o f clause num bered 30 
so as to make a new clause to be num bered thirty- 
one, a new  clause setting forth  that the defendant 
Julia Pom eroy M orrison consented that a partition 
m ight be made o f that part of the real estate o f

10
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40
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w hich the said G eorge Pom eroy died seized, and 
w hich  is described in item  fourth o f the w ill o f 
said G eorge Pom eroy, and to a partition o f all the 
real estate w ithin this State o f w hich the said 
G eorge Pom eroy died seized.

A n d  it further appearing that appearances to 
said Bill were entered on the second day o f F ebru­
ary, 1891, b y  Charles C. Bonney, and Guild & Lum  
for A nna S. Chandler, Martha E. Buckingham , 
Frank R . Chandler, executor, R ose Buckingham  

-jo Selfridge, and M ary E. Van Aulen,
A n d  it further appearing that a plea to said 

Bill was filed on the twentieth day o f February, 
1891, by  Frank R . Chandler, executor and trustee 
under the w ill o f G eorge P. Pom eroy, deceased, 
Martha E. Buckingham , A nna S. Chandler, M ary 
E ' V anA ulen  and R ose B. Selfridge.

A nd it further appearing that on the tw enty- 
ninth day o f June, 1891, certain am endm ents to the 

20 said Bill o f com plaint were filed, and that by  an 
order o f this Court, dated on the twenty-first day o f 
May, 1894, said plea above stated was overruled 
and said am endm ents last m entioned w ere ordered 
to be withdrawn and stricken out.

A n d  it further appearing that on the nineteenth 
day o f May, 1894, said Bill was further am ended by 
setting up that on or about the thirtieth day o f 
Septem ber, 1891, by  a decree bearing that date the 
Supreme Court o f R hode Island, sitting in N ew port 

30 in said State, did annul and dissolve the m arriage 
relation betw een the defendants, Julia Pom eroy 
M orrison and W illiam  F. M orrison, and did make a 
decree d ivorcin g  them and gave said Julia Pom eroy 
M orrison the right to assume her m aiden name, to 
wit, Julia Pom eroy, w hich she at once did, and set­
ting forth that no children had ever been born to 
the said Julia Pom eroy M orrison and W illiam  F. 
M orrison, and that after the said decree o f divorce 
the said W illiam  F. M orrison had no estate or in- 

40' terest o f any kind whatever in this suit, and that



since his interm arriage with said Julia Pom eroy u e  
said G eorge B. N ew ell claim s som e interest in said 
land and setting forth that said com plainant has 
paid out a large sum for taxes, repairs, insurance, 
m aintenance and other expenses in and about the 
said property, and that she is entitled to an accounting 
fo r  the same and a reimbursement from  the defendants 
the other tenants in com m on o f the amount she has 
paid over and above her one-third share thereof, 
and that she has paid out for such expenses m ore 10 
than one-third share, and in addition to the prayer 
for relief already made, prays that an accounting 
m ay be had o f the sums paid by  the com plainant 
for taxes, insurance, repairs, and other expenses on 
said property, and that she m ay be declared entitled 
to receive from  the defendants, or som e o f them , the 
am ount she has so paid over and above her one- 
third share thereof, and praying that a subpoena to 
appear and answer m ay issue to the said G eorge 
Baldwin N ew ell. 20

A n d  it further appearing that on the sixth day 
o f July, 1894, the jo in t and several answer o f 
Frank R . Chandler, executor and trustee under the 
last w ill and testament o f G eorge P. Pom eroy, 
deceased, and o f E ugene C. Pom eroy, the sole 
prim ary devisee o f the said G eorge P . Pom eroy 
under said w ill, be ing  an infant under the age of 
fourteen years, w ho appears and answers by  the 
said Frank R . Chandler, as his next friend, and 
Martha E. Buckingham , A nna S. Chandler, M ary 30
E . V anA ulen , and R ose A  Buckingham , now R ose 
Buckingham  Selfridge, by  interm arriage w ith H arry 
G ordon Selfridge, contingent devisees under said 
w ill was filed to said bill o f com plaint.

A n d  it further appearing that by  an order 
filed on the 31st day o f A ugust, 1894. Frank R . 
Chandler was duly appointed guardian ad litem  o f 
the infant defendant E ugene C. Pom eroy, and it 
further appearing that on the 16th day o f N ovem ­
ber, 1894, a petition o f E ugene C. Pom eroy, an 40



infant defendant in this cause, by  Frank R . Chand­
ler, his next friend, was filed, and that, by  an 
order o f this Court bearing date on the day
o f 1895, the relie f prayed for in said
petition was denied.

A nd said cause having been referred to V ice- 
Chancellor Green to hear and determ ine the same, 
and advise the Chancellor what order and decree 
should be made therein, and the cause be in g  regu- 

^  larly set dow n to be heard on the tenth day o f 
January, 1895, by  the said V ice-C hancellor, and 
the said V ice-C hancellor having then heard and 
considered the pleadings, ev idence and proofs in 
said cause, and the argum ents o f counsel, and hav­
in g  filed his conclusions in said cause on the 22d 
day o f January, 1895, and it satisfactorily appear­
in g  that the prem ises in the bill o f  com plaint m en­
tioned, excepting, how ever, from  the fourteenth 
tract described in said bill so m uch thereof as was 
conveyed b y  A lfred  Mills, executor o f G eorge Pom - 

20 eroy, deceased, to H elen L. Garrabrant, by  deed 
dated A pril seventh, eighteen hundred and eighty- 
eight, and recorded in the C lerk’s office o f the 
County o f M orris, in L iber K  12 o f Deeds for said 
County, page 398, and w hich had been conveyed  
previous to the filing o f said bill.

A nd  excepting, how ever, from  the said fifteenth 
tract described in said bill, so m uch thereof as was 
conveyed by  three separate deeds, one m ade by  
A lfred  Mills, executor o f G eorge P om eroy, deceased, 

30 to Jane C. Coursen, dated June tw enty-second, 
eighteen hundred and eighty-seven and recorded in 
the C lerk’s office o f the County o f M orris, in L iber 
C, 12 o f Deeds for said County, page 260; One 
made by A lfred  Mills, executor o f G eorge Pom eroy, 
deceased, to James A . W ebb , dated May seventh, 
eighteen hundred and eigh ty-eigh t, and recorded 
in the C lerk’s office o f the County o f M orris, in 
L iber M, 12 o f Deeds for said County, page 63, and 
one made by  A lfred  Mills, executor o f G eorge
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Pom eroy, deceased, to H orace M. Sweetland and 
James H . M cGraw, dated O ctober thirty-first, 
eighteen hundred and eighty-n ine and recorded in 
the C lerk’s office o f  the County o f M orris, in L iber 
M, 12 o f D eeds for said County, page 335, and 
which had been conveyed  previous to the filing 
o f said bill, are so situated that a partition or d iv is­
ion thereof can be m ade am ong the parties inter­
ested therein without great prejudice to the owners 
thereof, and that the rights and interests o f the said 10 
parties in the said prem ises are hereinafter declared 
and set forth.

It is thereupon on this tw entieth day o f May, 
eigh teen  hundred and ninety-five, b y  his H onor 
A lexan der T . M cG ill, C hancellor o f the State o f 
N ew  Jersey, ordered, ad judged  and decreed, and 
the vsaid C hancellor does b y  virtue o f the pow er and 
authority  o f this Court, hereby  order, ad judge and 
decree that the parties Josephine Pom eroy, co m ­
plainant and Julia P om eroy N ew ell, form erly  go 
Julia P om eroy M orrison, E ugene C. P om eroy, 
Martha C. Buckingham , A nna S. Chandler, R ose
A . S elfridge, form erly  R ose A . Buckingham , Mary
A . V an A ulen  and Frank R . Chandler, the defend­
ants in this suit are seized o f and entitled  to the 
lands and prem ises in the b ill o f com plaint de ­
scribed, excep tin g  how ever, from  the fourteenth 
tract described in said b ill so m uch th ereof as was 
con veyed  by  A lfred  M ills, executor o f G eorge 
P om eroy , deceased, to H elen  L. Garrabrant, b y  30 
deed  dated A p ril seventh, eighteen  hundred and 
e igh ty -e igh t and recorded  in the C lerk ’s office o f 
the cou n ty  o f M orris, in L iber K  12 o f  D eeds 
for  said county, page 398, and w h ich  had been 
con veyed  previous to the filing o f said bill.

A nd  excepting , how ever, from  the said fif­
teenth tract described in said b ill, so m uch thereof 
as was con veyed  b y  three separate deeds, one m ade 
b y  A lfred  M ills, E xecutor o f G eorge Pom eroy, 
deceased to Jane C. Coursen, dated June tw enty- 40



second, eighteen hundred and eigh ty  seven, and 
recorded in the C lerk’s office o f  the county o f 
M orris, in L iber C 12 o f D eeds for said county, 
page 260: one made by  A lfred  M ills, E xecu tor o f 
G eorge Pom eroy, deceased, to James A . W eb b , 
dated M ay seven, eighteen hundred and eigh ty  
eight, and recorded in the C lerk’s office o f  the 
county  o f M orris, in L iber, M. 12 o f D eeds for said 
county, page 630 and one m ade b y  A lfred  M ills, 

10 E xecutor o f G eorge Pom eroy, deceased, to H orace
M. Sweetland, and James H . M cG raw , dated 
O ctober thirty first, eighteen hundred and e igh ty  
nine and recorded in the C lerk ’s office o f the county 
o f M orris, in L iber M 12 o f D eeds for said county, 
page 335, and w hich had been  conveyed  previous 
to the filing o f said b ill and their respective rights 
and interests therein are hereby ad judged and 
decreed to be as follow s, to w it : the com plainant, 
Josephine Pom eroy is seized in fee o f and entitled  

20 to the one undivided third part o f the said prem ­
ises ; the defendant Julia Pom eroy N ew ell, fo r ­
m erly  Julia Pom eroy M orrison, is seized in fee o f 
and entitled to the one undivided third part o f the 
said prem ises, and the defendants E ugene C. P om ­
eroy, Martha E. Buckingham , A nna S. Chandler, 
R ose A . Selfridge, form erly  R ose A . Buckingham , 
M ary E. V anA ulen , and Frank R . Chandler, are 
together seized in fee o f and entitled to the one 
undivided third part o f the said prem ises in the 

30 m anner set out in the last w ill and testam ent and 
the codicil thereto o f G eorge P. Pom eroy, deceased.

A n d  it is further ordered and adjudged and 
decreed that partition be m ade o f the said lands 
and prem ises am ong the said parties com plainant 
and defendants according to their respective rights 
and interests therein, as the same have been here­
by ad judged and declared by  this Court, and that 
W illiam  L. Dayton, o f  the County o f M ercer, 
Frank Fuller and Philander B. Pierson, both o f the 

40 County o f M orris, in the State o f N ew  Jersey, be



and they are hereby appointed com m issioners for 
the purpose o f m aking such partition, and that a 
com m ission do issue out o f and under the seal o f 
this Court for that purpose, to be directed to the 
said com m issioners com m anding them  to divide 
the said lands and prem ises into three equal parts 
or shares, each equal in value to the other, quan­
tity and quality be in g  relatively considered, and 
that they allot one o f  the parts or shares unto the 
said com plainant, Josephine Pom eroy, and that 10 
they allot one o f the said parts or shares to the 
defendant, Julia Pom eroy N ew ell, form erly  Julia 
Pom eroy M orrison, and that they allot one o f the 
said parts or shares to the said defendants, E u ­
gene C. Pom eroy, Martha S. Buckingham , A nna
S. Chandler, R ose A . Selfridge, form erly  R ose A . 
Buckingham , M ary E. Van A ulen  and Frank R . 
Chandler, to hold  as in the said last w ill and tes­
tament and codicil thereto o f G eorge P. Pom eroy, 
deceased, to be held and en joyed  by  the said par- go 
ties respectively, in severalty, according to their 
respective rights and interests therein as adjudged 
and declared by  this decree, and that they d es ig ­
nate the parts or shares so alloted to each o f the 
said parties and the boundaries thereof by  sufficient 
description's and m onum ents.

A n d  it is further ordered, adjudged and d e ­
creed that in case partition o f said prem ises can­
not be made with perfect equality am ong the said 
parties, accord ing to their respective rights and 30 
interests, unless com pensation be made b y  one 
or m ore o f said parties to the other or others o f 
them , for and to secure equality o f partition, then, 
and in that case, the said com m issioners m ay ascer­
tain and report to this Court the proper com pensa­
tion w hich ought to be made for equality o f par­
tition, and by  w hom  o f the parties the same should 
be paid, and to w hom  the same ought to be allow ed ; 
and that the said com m issioners be authorized to 
em ploy  a surveyor, and cause all necessary maps 40
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and surveys to be made, and that all the parties in 
the cause do produce and leave with the said com* 
m issioners, for such tim e as said com m issioners 
shall deem  reasonable, all deeds, w ritings, surveys 
and maps in their possession or control, relating to 
the said prem ises, and that the said com m ission­
ers exam ine witnesses concern ing the matters en* 
trusted to them  as they shall think fit.

A n d  it is further ordered, ad judged and decreed 
10 that each share or part o f said prem ises w hen 

allotted as aforesaid, shall be charged with a rata­
ble proportion o f the costs charges and expenses o f 
this suit.

A L E X . T . M cG IL L ,
Chancellor.

W e, J u lia  Pomeroy N e w e l , and G eorge

B. N e w e l l , tw o o f the defendants in 
the above entitled cause do hereby con- 

20 sent to the m aking o f the foregoin g
decree.

Dated A pril 30, 1895.

J U L IA  P O M E R O Y  N E W E L L , 
G E O R G E  B. N E W E L L .

W itness present.

O. E. B r e t t ,
G eorge W . F l a a c k , J r .

State o f  New Jersey, )
County o f  Hudson, )

G eorge W . F l a a c k , J r ., bein g  duly 
sworn on his oath says, that he saw the 
w ithin named Julia Pom eroy N ew ell 
and G eorge B. N ew ell, sign and deliver 
the forego in g  consent, as their voluntary 
act and deed, and deponent, at the same40
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tim e signed the same as subscribing 
witness.

Sworn and subscribed to, )
this 20th day o f May, v G. W . F L A A C K , Jr .
1895- )

T hos. F. B e d l e ,
M aster in Chancery o f  New Jersey.

CO M M ISSIO N . 10

New Jersey, ss.
T h e  State ot N ew  Jersey to W illiam  L. 

D a y t o n , o f  the County o f M ercer, and 
F rank  F u l l e r , o f the County o f M orris, 
and P h ilan d er  B. P ierso n , o f the 
County o f Morris.

W h er eas, on the twentieth day o f May, e igh ­
teen hundred and ninety-five, by  a certain decree 
m ade in the Court o f Chancery o f N ew  Jersey, be- 20 
fore the Chancellor, at T renton , in a certain cause 
therein depending w herein Josephine Pom eroy is 
com plainant, and Julia Pom eroy N ew ell, form erly 
Julia P om eroy M orrison, and G eorge B. N ew ell, 
her husband, E ugene C. Pom eroy, Martha E. Buck­
ingham , A nna S. Chandler, R ose A . Selfridge, 
form erly  R ose A . Buckingham , M ary E .V an  A ulen, 
and Frank R . Chandler, are defendants, it was 
ordered, adjudged and decreed that a partition be 
m ade o f certain lands and prem ises in the Bill o f 30 
com plaint in the said cause particularly set forth 
and described, that is to say, the fo llow in g  describ­
ed lands and prem ises, situate, ly in g  and being  in 
the T ow nship  o f Chatham, in the County o f M orris 
and State o f N ew  Jersey. (D escription om itted).

Into three equal parts or shares, each equal in 
value to the other, quantity and quality being 
relatively considered, and that for that purpose a 
Com m ission should issue out o f and under the seal 
o f  our said Court directed to the said W illiam  L. 40



Dayton, o f the County o f M ercer, Frank Fuller and 
Philander B. Pierson, o f the County o f M orris, as 
Com m issioners, comm anding' them  to m ake such 
partition or division as aforesaid, and that they 
should allot one o f said parts or shares to the com ­
plainant, Josephine Pom eroy, and allot one o f said 
parts or shares to the defendant, Julia P om eroy 
N ew ell, form erly Julia Pom eroy M orrison, and allot 
one o f said parts or shares to the defendant E ugene 

10 C. Pom eroy, Martha E. Buckingham , A nna S. 
Chandler, R ose A . Selfridge, form erly  R ose A . 
Buckingham . Mary E. Van A ulen, and Frank R . 
Chandler, to hold as in the said last w ill and testa­
ment, and codicil thereto o f G eorge P om eroy, de ­
ceased, to be held and en joyed  by  the said parties, 
respectively in severalty, accord ing to their respec­
tive rights and interests therein adjudged and d e ­
clared by  said decree.

T herefore know  ye, that we have pursuant to  
20 the said decree, fu lly  authorized and em pow ered 

you, W illiam  L. Dayton, Frank Fuller and Philan­
der B. Pierson, to go  to, enter upon, walk over and 
survey the said tracts o f land and prem ises, and the 
same to separate, divide and allot according to the 
decree aforesaid, and for the better m aking o f such 
partition and allotm ent we do hereby g ive  unto you  
full pow er and authority to exam ine, separately and 
apart, upon their oaths or affirmations, upon in ter­
rogatories or otherwise as you  shall think fit, such 

30 witnesses as shall be produced to you by  the said 
parties or any o f them , and we do hereby com m aud 
you  that you do at certain, proper, and conven ient 
days and hours to be appointed by  you for that pur­
pose, g o  to, enter upon, walk over and survey the 
said tracts o f  land, and cause the said witnesses to  
com e before you and exam ine each o f them  apart 
upon interrogatories to be exhibited before you b y  
the said parties or any o f them  or otherw ise as you 
shall th ink fit upon their respective oaths or affir- 

40 m ations, first taken b e fore  you, and to reduce such
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exam inations to w riting-, together w ith the ques­
tions asked b y  you, other than the interrogatories 
aforesaid, and that you separate and divide the said 
tracts o f  land into three equal parts, each equal in 
value to the other quantity and quality being  rela­
tively  considered, and do allot one o f said parts 
unto the com plainant Josephine Pom eroy, and allot 
one o f said parts to the defendant Julia Pom eroy 
N ew ell, form erly  Julia P om eroy M orrison, and 
allot one o f said parts or shares to the defendants 
E ugene C. Pom eroy, Martha E. Buckingham , A nna 
S. Chandler, R ose. A . Selfridge, form erly  R ose A . 
Buckingham , Mary E. Van A u len  and Frank R . 
Chandler, to hold  as in the said last w ill and testa­
m ent and codicil thereto, o f  G eorge P. Pom eroy, 
deceased, to be held and en joyed  by  the said parties 
respectively in severalty according to their respec­
tive rights and interests therein as ad judged and 
declared by  the said decree, and that you  designate 
the parts so allotted to each o f the said parties and 
the boundaries thereof by sufficient descriptions 
and m onum ents, and em ploy a surveyor and cause 
all necessary maps and surveys to be made, and 
cause all the parties in the said cause to produce 
and leave w ith you for such time as you m ay think 
reasonable all deeds, maps or surveys relating to 
the said prem ises in their possession or co n tro l; 
and in case such partition as aforesaid in said pre­
mises cannot be made with perfect equality am ong 
the said parties accord ing to their respective rights 
and interests therein unless com pensation be made 
by  one or m ore o f them to the other or others o f 
them  for equality o f partition, then that you  do 
ascertain and report the proper com pensation w hich 
should be m ade to secure an equality in the par- 

* tition and by  whom  o f the said parties the same 
should be paid, and to w hom  o f them  the same 
ought to be allow ed, and when you  shall have so 
done, you  are to certify  and return into our Court 
o f Chancery at Trenton , w ithout delay, your acts
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and proceedings in the premises, by  your certificate, 
together with the said interrogatories, questions 
and exam inations, distinctly and plainly written, 
and the maps made by  you, under your seals, tog e ­
ther with this writ.

W itness A lexander T . M cGill, Esquire, 
our Chancellor at Trenton , the 20th day 
o f May, eighteen hundred and ninety- 
five.

10 V redenburgh  & Gar retso n ,
Solicitors.

a l l a n  M cD e r m o t t ,
Clerk.

In Chancery of New Jersey

Between
/vU

J osepine  P o m er o y ,
Complainant,

and

J u lia  P o m ero y  N e w e l l , form erly  
Julia P om eroy M orrison and G e o .
B. N e w e l l , her husband, E ugene  t
C. P o m er o y , Ma r th a  E. B u c k­
in gh am , A nna S. C h a n d le r , 
R ose A . S e l f r id g e , form erly 
R ose A . Buckingham , Ma r y  E. 
V an  A u l e n , and F rank  R . C h an­
d l e r ,

Defendants.

To H is Honor Alexander T. M cG ill, Chancellor o f  the 
State o f  New fersey  :

In pursuance o f a certain com m ission , issu­
ed out o f and under the seal o f the Court o f 

40 Chancery o f the State o f N ew  Jersey, bearing

Report 

■ of
Commission­

ers.
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date the tw entieth day o f M ay, eighteen  hundred 
and ninety-five, in the above stated cause, and 
am ended b y  an order o f the Court, bearing date 
the fourteenth day o f O ctober, eighteen  hundred 
and ninety-five, appointing us the subscribers, 
com m issioners to separate, d ivide and allot cer­
tain tracts o f  land and prem ises in the said Com ­
m ission, as am ended, particularly set forth and de­
scribed  into three equal parts, each equal in value 
to  the other, quantity and quality being  relatively 
considered, and allot one o f said parts unto the 
com plainant, Josephine Pom eroy, and allot one o f 
said parts to the defendant, Julia P om eroy  N ew ell, 
form erly  Julia P om eroy M orrison, and to allot one 
o f  said parts or shares to the defendants, E ugene
C. P om eroy, Martha E. Buckingham , A nna S. 
Chandler, R ose A . Selfridge, form erly  R ose A . 
Buckingham , M ary E. V an A u len  and Frank R . 
Chandler, to hold  as in the said last w ill and testa­
m ent and cod icil thereto o f said G eorge P om e­
roy, deceased, to be held  and en joyed  by  the 
said parties respectively  in severalty accord ing  to 
their respective rights and interests therein as 
ad judged and declared by  the decree in said ca u se ; 
and to designate the parts so alloted to each o f the 
said parties and the boundaries thereof, by  sufficient 
descriptions and m onum ents.

W e  do hereby report to the said Court that 
having taken upon us the burden o f the said com ­
m ission and appointm ent, and having been duly 
sworn according to law, we did, after due notice to 
the said parties, enter upon, walk over and survey 
the said tracts o f land, and did separate and divide 
the same into equal shares (with the ow elty herein­
after m entioned), and did make division thereof by  
m etes and bounds having regard to the relative 
quantity and quality o f the land in each share, and 
that for the better understanding o f-th e  shape and 
situation o f said prem ises, and o f the m anner in 
w hich said partition has been made by  us, w e have
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caused to be made maps thereof, w hich are hereto 
annexed and form  part o f  this report, and have 
m arked the several shares delineated on said maps 
b y  num bers as fo llo w s :

“ Tract num ber on e ,”  contain ing thirty-six and 
sixty-six  one hundredths a cres ; “ Tract num ber tw o 
A , ”  contain ing seventy-four and tw enty-six one- 
hundredths acres; “ Tract num ber two B ,” con ­
taining tw enty and eleven one-hundredths a cres ; 
“  T ract num ber two C ,” contain ing one and tw enty- 

10 one-hundredths a cres ; ‘ ‘ T ract num ber
three,”  containing forty-three and tw enty-tw o one- 
hundredths acres, “ m eadow  la n d ” in Passaic 
T ow nship  on a map entitled, “ C om m issioner’s Map 
o f the division o f the real estate o f G eorge P om e­
roy, deceased, M adison, N . J., Surveyed D ecem ber, 
1895, scale one inch to two hundred feet, R osw ell
M. H ancock, Surveyor.”

A n d  as tracts “  num ber three A , ”  “ num ber 
20 three B ,” “ Tract num ber three C ,” “ T ract 

num ber three D ,”  “ Tract num ber three £ , ”  
“ Tract num ber three F ,”  upon a map entitled 
“ Com m issioner’s Map o f the division o f the real 
estate o f G eorge Pom eroy, deceased, Bayonne, N . J ., 
surveyed D ecem ber, 1895, scale one inch to fifty 
feet, Smith & W eston , surveyors.”

A n d  we did allot one share o f the said tracts, 
being the share m arked “ Tract num ber o n e ,” 
containing thirty-six and sixty-six  one hundredths 

30 acres, upon said “ Com m issioner’s Map o f the 
division o f the real estate o f G eorge Pom eroy, de­
ceased, M adison, N. J., surveyed D ecem ber, 1895, 
scale one inch to two hundred feet, R osw ell M. 
H ancock, surveyor, to the defendant, Julia P om e­
roy N ew ell, form erly  Julia P om eroy M orrison, 
which said share is bounded and described as fo l­
lows, to w it :

B eginn ing at a stake in the m iddle o f H igh  
street, about tw enty-five feet w esterly from  the 

40 westerly entrance to the m ansion house form erly o f
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George P om eroy, deceased, said stake being  also 
twenty-five feet from  the face o f the stone wall on 
the northerly side line o f H igh  street; thence ( i ) 
along the centre line o f H igh  street, south forty- 
four degrees east seven hundred and seventy-three 
and fifty one-hundredths feet to a turn in said 
roa d ; thence (2) south forty -eigh t degrees east still 
along the centre line o f H igh  street fifty fe e t ; 
thence (3) still along the same south fifty -six  d e ­
grees forty-five m inutes, east fifty fe e t ; thence (4) 10 
still along the same south sixty-three degrees forty- 
five minutes east fifty fee t ; thence (5) still along 
the same south sixty-seven degrees forty  m inutes 
east one hundred and forty  fe e t ; thence (6) still 
along the same south sixty-eight degrees forty- 
five minutes east one hundred and fifteen feet; 
thence (7) still a long the same south seventy-one 
degrees east two hundred and fifty fe e t ; thence (8) 
still a long the same south seventy-six  degrees 
fifteen m inutes east one hundred and fifty fe e t ; 20 
thence (9) still a long the same south eighty-five 
degrees forty-five m inutes east three hundred and 
seventeen feet to the intersection o f the centre line 
o f the road know n as Samson avenue; thence (10) 
along the centre line o f Samson avenue north 
thirty-three degrees fifteen m inutes East five 
hundred and thirty-five and fifty -one hundredths 
feet to the centre line o f Pom eroy av en u e ; thence
(11) along the centre line o f Pom eroy avenue, north 
forty-nine degrees west two hundred fee t ; thence 30
(12) still a long the same north forty-seven degrees 
west two hundred fee t; thence (13) still along the 
same north forty -fou r degrees west two hundred 
feet; thence (14) still a long the same north forty- 
two degrees west tw o hundred feet; thence (15) 
still along the same north forty-one degrees fifteen 
minutes west eight hundred and fourteen feet to a 
stake; thence (16) South forty -six  degrees thirty 
minutes west one thousand and seventy-seven feet

40
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to the center o f  H igh  street, the point or place o f 
beginning.

Containing thirty-six and sixty-six  one-hun­
dredths acres, and being  tract num ber one, as the 

• same is m ore particularly shown on the map at­
tached to this report, entitled “  Com m issioner’s 
Map o f the division o f the real estate o f G eorge 
Pom eroy, deceased, surveyed D ecem ber, 1895, by 
R osw ell M. H ancock, surveyor.”

10 A n d  we did allot to the com plainant, Josephine 
Pom eroy, one share o f said tracts o f  land, be in g  the 
share marked “ Tract num ber two A , ” contain ing 
seventy-four and tw enty-six one-hundredths acres. 
A nd  “  Tract num ber two B ,” containing tw enty and 
eleven one-hundredths acres, and “  T ract num ber 
two C, containing one and tw enty-eight one-hun­
dredths acres, upon said ‘ ‘ Com m issioner’s Map o f 
the division o f the real estate o f G eorge Pom eroy, 
deceased, Madison, N . J ., surveyed D ecem ber, 

20  1895, scale one inch to two hundred feet, R osw ell 
M. H ancock, surveyor,”  which said share is bounded 
and described as follow s, to w it :

F IR S T  T R A C T .

B eginning at a stake in the centre o f H igh  
street, at the most northerly  corner o f lands o f 
M armaduke J. T ilden , said point be in g  distant 
fifty-five feet from  a stone m onum ent set in the 

30 line divid ing the land o f T ild en  from  the lands 
o f the estate o f George Pom eroy, d eceased ; thence 
(1) along the m iddle o f H igh  street north forty- 
three degrees thirty minutes west three hundred 
and fifty -eight feet to the corner o f lands o f James 
A . W ebb , in said street; thence (2) still a long the 
m iddle line o f H igh street, north forty -fou r de­
grees west one thousand nine hundred and fifteen 
feet to the corner o f lands i\ow o f H elen Garra- 
b ra n t; thence (3) along the line o f lands o f said 

40 Garrabrant south forty -tw o degrees west one
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hundred and seventy-tw o feet to the corner o f the 
sam e; thence (4) still a long the said Garrabrant’s 
line north forty -fou r degrees w est fifty feet to the 
line o f lands o f one M artin C orbett; thence (5) 
along the same south forty-tw o degrees west four 
hundred and tw enty-tw o fe e t ; thence (6) south 
forty-six  degrees forty-five m inutes west four 
hundred and sixty-three and thirty-tw o hundredths 
fe e t ; thence (7) north forty-seven degrees west 
five hundred and sixty-n ine feet to a stake in 10 
the m iddle o f the Green V illage r o a d ; thence (8) 
along the same south eighteen degrees forty- 
five m inutes west four hundred and ten fe e t ; 
thence (9) still a long the same south sixteen d e ­
grees west six  hundred and forty-three fe e t ; 
thence (10) still a long  the same south tw enty-six  
degrees thirty m inutes west four hundred and 
sixty -four feet to the m iddle o f Garfield a v en u e ; 
thence (11) along the m iddle o f Garfield avenue, 
south seventy-six degrees west four hundred and 20 
fifteen fee t ; thence (12) still a long the same south 
seventy-nine degrees five m inutes east seventy-
five feet to the corner o f lands o f Mrs. W illia m s ;•

thence (13) north tw enty-tw o degrees thirty m inutes 
east four hundred and n inety-eight feet to another 
corner o f said W illiam s’ lo t ; thence (14) still a long 
the same south sixty-seven degrees east one hun­
dred and ninety-eight feet to the corner in the line 
o f lands o f H . 'J. Sturges; thence (15) along the 
same north tw enty-tw o degrees forty  m inutes east 30 
forty-three feet to a stake, a corner o f said Sturges 
la n d ; thence (16) along said line o f said Sturges 
and others south seventy-seven degrees thirty m in ­
utes east one thousand tw o hundred and thirteen 
feet to a stake in the line o f property ow ned by  the 
borough o f M adison, said point being  also the cor­
ner o f lands o f M ichael F ren z; thence (17) along 
line o f the borough property north fifteen m in­
utes east four hundred and eighty-nine feet 
to an oak tree, the corner o f the said borough 40
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p rop erty ; thence ( 18) still a long the same north 
seventy-nine degrees east one hundred and eight 
and ninety-six hundredths feet to another corner 
o f said borough property ; thence (19) still along 
the same south five degrees fifteen m inutes east 
nine hundred and fifty-four feet to another corner 
o f said borough property ; thence (20) still a long  
the same south eigh ty  degrees fifteen m inutes 
east five hundred and five and fifty -one hun- 

20 dredths feet to a stake another corn er o f said 
borough  p rop erty ; thence (21) still a long the 
same south five degrees fifteen m inutes east tw o 
hundred and tw enty-four feet to another corn er 
o f said borough property in  the northerly side 
line o f Garfield aven u e ; thence (22) along the said 
side line o f Garfield avenue south eighty-eight 
degrees fifteen m inutes east fifty and thirty hun­
dredths feet to the m ost southerly corner o f 
lands o f the said Marmaduke J. T ild e n ; thence 
(23) along the line o f said T ild en ’s land north 

^  five degrees fifteen m inutes west tw o hun­
dred and seventy feet to a- corner o f the sa m e ; 
thence (24) still along the line o f lands o f said 
T ilden  north forty-tw o degrees fifteen m inutes east 
seven hundred and eighteen feet to a stake in the 
m iddle o f H igh  street, the point or place o f beg in ­
ning.

N O T E .

T his last line passes over a stone m onum ent 
oq located fifteen feet from  the beg inn ing  o f the 

course, and also over another stone m onum ent 
located fifty-five feet from  the end o f the course.

Containing seventy-four and tw enty-six one 
hundredths acres, and being  “  T ract num ber two 
A , ” as designated upon the Com m issioners’ m ap 
before referred to.

SE C O N D  T R A C T .

B eginning at a stake in the m iddle o f H igh
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street at the m ost southerly corner o f lands o f 
James A . W e b b ; thence ( i )  a long the line o f 
land o f said W eb b  north forty-six  degrees east 
five hundred and sixty-five feet to a corner in the 
sam e; thence (2) still a long the same north sixty- 
one degrees thirty m inutes east n inety-one feet to a 
corner on the northerly side o f W eb b  avenue, as 
shown on said m a p ; thence (3) along the northerly 
side line o f W eb b  avenue north thirty-six degrees 
west five hundred feet to the corner o f lands now  10 
o f J. H . M cG raw ; thence (4) along said M cG raw ’s 
land north fifty-four degrees fifteen m inutes east 
tw o hundred feet to a corner in the line o f lands o f
J. C oursen ; thence (5) along Coursen’s line south 
thirty-seven degrees forty-five m inutes east one hun­
dred feet to his co rn e r ; thence (6) still a long Cour­
sen ’s line north fifty-four degrees fifteen m inutes 
west tw o hundred and forty-one feet to his corner 
in the m iddle o f Pom eroy av en u e ; thence (7) along 
the m iddle o f Pom eroy avenue south thirty-seven 20 
degrees forty-five m inutes east four hundred and 
fifty-seven fee t; thence (8) still a long the same 
south forty-one degrees fifteen m inutes east five 
hundred and tw enty-tw o feet to the corner o f 
“  T ract num ber one ”  on map before referred to ; 
thence (9) along line o f “  Tract num ber on e ,”  south 
forty-six  degrees thirty m inutes west one thousand 
and seventy-seven feet to a stake in the m iddle o f 
H igh street, another corner o f said ‘ ‘ T ract num ber 
o n e ;”  thence (10) along the m iddle o f H igh  street 30 
North forty-three degrees thirty m inutes west six 
hundred and sixty feet to the aforesaid corner o f 
lands o f James A . W eb b , the point or place o f 
beginning.

Containing as described tw enty and eleven one- 
hundredths acres.

Being the tract designated as “  T ract N o. 2 B ” 
on Com m issioners’ Map before referred to.

40
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T H IR D  T R A C T .

B eginning at the intersection o f the easterly- 
side line o f Prospect street with the southerly side 
line o f Belm ont avenue; thence running ( i )  along 
the side line o f Prospect street south fifty-four de­
grees west tw o hundred and fifty-three and sixty 
one-hundredths fe e t ; thence (2) south thirty-eight 
degrees tw enty m inutes east tw o hundred and 
tw enty-four fe e t ; thence (3) north fifty -four degrees 

10 fifteen m inutes east tw o hundred and fifty feet to a 
point in the south side line o f Belm ont avenue, 
a foresaid ; thence (4) north thirty-seven degrees 
forty-five m inutes west tw o hundred and tw enty-five 
feet to the point or place o f beginning.

Containing one and tw enty-eight one-hun­
dredths acres.

Being designated as “ Tract N o. 2 C ”  on the 
Com m issioners’ Map hereinbefore referred to.

20 A n d  we did allot to the defendants, E ugene C. 
Pom eroy, Martha E. Buckingham , A nna S. Chand­
ler, R ose A . Selfridge, form erly  R ose A . Buck­
ingham , M ary E. Van A ulen  and Frank R . Chandler, 
to hold as in the said last w ill and testament and 
codicil thereto o f G eorge P om eroy, deceased, one 
share o f said tracts o f land, being  the share m arked 
“  Tract N o. three,”  containing forty-three and 
tw enty-tw o one-hundredths acres, and T ract m ark­
ed “ M eadow L a n d ” in Passaic T ow nship , upon 

30 said Com m issioners’ Map o f the D ivision o f the real 
estate o f G eorge Pom eroy, deceased, Madison, N ew  
Jersey; Surveyed D ec., 1895; Scale one inch to 
two hundred fe e t ; R osw ell M. H ancock, S u rv ey or ; ”  
and also “  Tract N o. three A , ” “ Tract N o. three 
B ,” “ Tract N o. three C ,” Tract N o. three D ,” 
“ Tract N o. three E ” and “ Tract N o. three F ,”  
upon Com m issioners’ Map o f the division o f the 

♦ real estate o f G eorge Pom eroy, deceased, Bayonne, 
N ew  Jersey, Surveyed D ec., 1895, scale one inch to 

40 fifty feet; Smith & W eston , Surveyors, w hich said
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'‘ ‘ T ract N o. th re e ”  is bounded and described as 
fo l lo w s :—

B eginning at a stake in the m iddle o f Pom eroy 
avenue in the easterly side line o f Prospect street; 
thence ( i )  a long the m iddle o f P om eroy avenue 
south thirty-seven degrees forty-five m inutes east 
eight hundred and seven fe e t ; thence (2) still along 
the same south forty-one degrees fifteen minutes 
east one thousand three hundred and thirty-six fe e t ; 
thence (3) still a long the same south forty-tw o de- 10 
grees east two hundred fe e t ; thence (4) still along 
the same south forty -four degrees east tw o hundred 
fe e t ; thence (5) still a long the same south forty- 
seven degrees east tw o hundred fe e t ; thence (6) 
still a long the same south forty-nine degrees east 
tw o hundred feet to a corner in the m iddle o f Sam­
son aven u e; thence * (7) along the m iddle o f Samson 
avenue north thirty-three degrees fifteen minutes 
east two hundred and forty  feet to a corner o f lands 
o f  E. N . Sam son; thence (8) along said Sam son’s 20 
line north forty-six  degrees thirty m inutes west 
seven hundred and tw enty-four feet to his co rn e r ; 
thence (9) still a long his line north forty-eight de ­
grees thirty m inutes east tw o hundred and thirty- 
three fee t ; thence (10) still along his line north 
forty-seven  degrees thirty-five m inutes east three 
hundred and sixty-four and ninety-eight one-hun­
dredths fe e t ; thence (11) still a long his line north 
forty-seven  degrees thirty m inutes east five hundred 
and tw o and tw enty-hundredths feet to Sam son’s 30 
corner in the line o f lands o f the M orris and Essex 
R ailroad; thence (12) along the line o f said railroad 
north thirty-eight degrees thirty m inutes west five 
hundred and tw enty-eight feet to a co rn e r ; thence
(13) crossing said railroad north forty-four degrees 
tw enty m inutes east one hundred and thirty-tw o 
feet to a point in the southerly line o f the K in g ’s 
r o a d ; thence (14) westerly along the said side o f 
K in g ’s road sixteen and one-half fee t ; thence (1 4 ^ )  
parallel with the thirteenth course hereof and six- 40
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teen and one-half feet distant therefrom , south 
forty-four degrees tw enty m inutes west one hun­
dred and thirty-tw o fee t ; thence (15) along the line 
o f lands o f said railroad north thirty-five degrees 
thirty m inutes west four hundred and n inety-four 
and ninety-six one-hundredths feet to a co rn e r ; 
thence (16) south fifty-four degrees forty-five m in­
utes west one hundred and sixty-five fe e t ; thence 
(18) north thirty-five degrees thirty m inutes west 

10 fifty-five fe e t ; thence (19) north sixty degrees east 
ninety-nine fe e t ; thence (20) north tw enty-nine de­
grees thirty m inutes west one hundred and eight 
and thirty one-hundredths fe e t ; thence (21) south 
fifty-eight degrees thirty m inutes west six hundred 
and twenty-three and seventy one-hundredths fe e t ; 
thence (22) south thirty-seven degrees thirty m in­
utes east thirty-three and seventy-tw o one-hundred­
ths fee t ; thence (23) south fifty-seven degrees west 
tw o hundred and fifty feet to a point in the norther- 

20 ly  side line o f Belm ont a v e ; thence (24) along the 
same south thirty-seven degrees forty-five minutes 
east sixty fe e t ; thence (25) south fifty-eight degrees 
thirty m inutes west three hundred and four fe e t ; 
thence (26) north thirty-eight degrees tw enty m in­
utes west five hundred and ninety and seventy one- 
hundredths feet to a point in the easterly side line 
o f Prospect street a foresa id ; thence (2 7) along the 
easterly side line o f Prospect street south fifty-four 
degrees west one hundred and ninety-three and sixty 

30 one-hundredths feet to the m iddle ■ o f • Pom eroy 
avenue to the point or place o f beginning.

Containing forty-three and tw enty-tw o one 
hundredths acres.

B eing the tract designated as “ T ract N o. 
T h r e e ” on the Com m issioner’s Map hereinbefore 
referred to.

A n d  w hich said tract m arked “  M eadow L and” 
in Passaic T ow nship  is bounded and described as 
fo l lo w s :—

40 B eginning at a small elm  tree standing on the
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east side o f Pine Brook at the west end o f a tract 
o f  land form erly  belon gin g  to Jedidiah Frost, de­
ceased, which is called “ T h e  T urkey P asture ;” 
thence ( i )  south forty-tw o degrees east seventeen 
chains to a black oak tree standing on the bank o f 
the L oantica; thence (2) down the Brook north 
eighty-n ine degrees west tw o chains; thence (3) 
north sixty-one degrees west tw o chains tw enty-six 
lin k s ; thence (4) south eighty-six  degrees west two 
chains; thence (5) south sixty-eight degrees west 
tw o chains sixty-tw o lin k s ; thence (6) north eighty- 
e igh t degrees west one chain, thence (7) north 
tw enty-six degrees east eighty links to a corner of 
land late Baldw in’s w o o d s ; from  thence (8) in said 
w oods line north eighteen degrees west tw elve 
chains to a post for a co rn e r ; thence (9) east one 
chain and tw enty-five links to the place o f beg in ­
ning. Containing five acres and three-fourths of 
an acre and tw enty-eight perches o f land, be the 
same m ore or less.

A n d  which said “ Tract N o. T hree A ” is bound­
ed  and described as follow s :—

A ll that certain tract or parcel o f land situate 
ly in g  and being  in the City o f Bayonne in the County 
o f H udson and State o f N ew  Jersey. B eginning at 
a point in the northerly side of W est T hirty-sixth  
street distant tw enty-six feet and ninety-three one- 
hundredths o f a foot w esterly from  the northw est­
erly corner o f A venue C and W est T hirty-sixth  
street, and running thence north forty-seven de­
grees and forty m inutes west along the north side 
o f W est T hirty-sixth  street three hundred and nine 
feet and thirty-six one-hundredths o f a foot to the 
center line of what was form erly know n as the 
Bergen Point Plank R oad ; thence north eighteen 
degrees and forty m inutes east along the centre 
line o f what was form erly know n as Bergen Point 
Plank R oad ninety-five feet and seventy-four one- 
hundredths o f a fo o t ; thence south thirty-three 
degrees thirty-one m inutes east three hundred and
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fifty-eight feet and sixty-eight one-hundredths o f  
a foot to the place o f beginning.

A n d  w hich said “ Tract N o. T hree  B ”  is bound­
ed and described as fo llo w s :__

A ll that certain tract or parcel o f land situate, 
ly in g  and be in g  in the City o f Bayonne, in the 
County o f H udson and State o f N ew  Jersey. B e­
gin n ing  at a point in the southerly side o f W est 

10 T hirty-sixth  street distant tw o hundred and fifty 
feet westerly from  the southwesterly corner o f A v e ­
nue C and W est T hirty-sixth  street; running 
thence north forty-seven degrees and forty  m inutes 
west along the southerly side o f W est T h irty-sixth  
street, sixty feet to the center line o f what was 
form erly known as Bergen Point Plank Road, thence 
south eighteen degrees tw elve m inutes west, a long 
the centre line o f what was form erly  know n 
as Bergen Point Plank Road, eightyfeet and 
forty-one one-hundredths o f a fo o t ; thence south 

20  forty-seven degrees, forty  m inutes east parallel 
with the southerly line o f W est' T hirty-sixth  
street; tw enty-seven feet and tw elve one-hundred­
ths o f a fo o t ; thence north forty-tw o degrees and 
tw enty m inutes east parallel w ith the w esterly line 
o f A venue C, seventy-three feet and thirty-nine 
one-hundredths o f a foot to the place o f beg inn ing .

A n d  w hich said “ Track N o. 3 C ”  is bounded 
and described as fo llo w s :__

A ll that certain tract or parcel o f  land situate,
30 ly i11?  and be in g  in the City o f Bayonne in the 

County o f H udson, and State o f N ew  Jersey. Be­
g in n ing  at a point form ed by the intersection o f the 
westerly line o f A venue C with the southerly line 
o f W est T hirty-sixth  street, and running thence 
north forty-seven degrees and forty  m inutes west 
along the southerly line o f W est T hirty-sixth  street, 
one hundred fe e t ; thence south forty-tw o degrees 
tw enty m inutes west, parallel w ith the w esterly line 
o f A venue C, fifty fe e t ; thence south forty-seven 

40 degrees forty m inutes east parallel w ith the
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southerly line o f W est T hirty-sixth  street, one 
hundred feet to the w esterly line o f A venu e C ; 
thence north forty-tw o degrees tw enty m inutes east 
along the w esterly line o f A venue C, fifty feet to 
the place o f beginn ing.

A n d  which said “  T ract num ber three D ,”  is 
bounded and described as fo l lo w s :—

A ll that certain tract or parcel o f land situ­
ate, ly in g  and be in g  in the City o f Bayonne, in 
the County o f H udson and State o f N ew  Jersey. 
B eginning at a point in the southerly side o f W est 
T hirty-sixth  street, distant one hundred feet easterly 
from  the easterly line o f A venue C, and running 
thence south forty-seven degrees forty  m inutes 
east a long the southerly line o f W est T hirty- 
sixth street eleven feet and eight one-hundredths 
o f a fo o t ; thence south thirty-three degrees and 
twent-five m inutes east tw o hundred and ninety- 
eight feet and nine one-hundredths o f a f o o t ; 
thence south forty-tw o degrees tw enty m inutes 
west parallel with the easterly line o f A venue C, 
tw enty-six feet and sixty-one one-hundredths o f a 
f o o t ; thence north forty-seven degrees forty  m in­
utes west parallel with the southerly line o f W est 
T hirty-sixth  street, three hundred fe e t ; thence 
north forty-tw o degrees tw enty m inutes east paral­
lel w ith the easterly line o f A venue C, one hundred 
feet to the place o f beginning.

A n d  w hich said “ T ract num ber three E ” is 
bounded and described as fo l lo w s :

A ll that certain tract or parcel o f land and 
prem ises situate, ly in g  and being  in the city of 
Bayonne, in the County o f H udson and State of 
N ew  Jersey. B eginning at a point in the northerly 
side o f W est Thirty-fifth  street, distant four hun­
dred and tw enty-five feet easterly from  the easterly 
line o f A venue C, running thence south forty-seven 
degrees and forty  m inutes east along the northerly 
line o f W est T hirty-fifth  street tw enty-five fe e t ;' 
thence north forty-tw o degrees tw enty m inutes
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east parallel w ith the easterly line o f A venue C, 
one hundred and thirteen and ninety-one one- 
hundredths o f a fo o t ; thence north thirty-three de­
grees tw enty-five m indtes west, tw enty-five feet 
and seventy-nine one-hundredths o f a fo o t ; thence 
south forty-tw o degrees tw enty m inutes west, par­
allel with the easterly line o f A venue C one hun­
dred and tw enty feet and tw enty-six one-hundredths 
o f a foot to the place o f beginning.

A n d  which said ‘ ‘ T ract num ber three F ” is 
bounded and described as fo llo w s :

A ll that tract or parcel o f land and prem ises 
situate, ly in g  and being  in the city o f Bayonne, in 
the County o f H udson and State o f N ew  Jersey; 
beginn ing at a point in the northerly side o f W est 
Thirty-fifth  street, distant five hundred and tw enty- 
five feet easterly from  the easterly line o f A venue 
C, running thence south forty-seven degrees forty  
minutes east along the northerly line o f W est 

20 T hirty-fifth  .street tw enty-one fe e t ; thence north 
sixty-tw o degrees thirty-tw o m inutes east eighty - 
seven feet and tw enty-three one-hundredths o f a 
fo o t ; thence north thirty-three degrees tw enty-five 
m inutes west, fifty-tw o feet and seventy-five one- 
hundredths o f a fo o t ; thence south forty-tw o degrees 
tw enty m inutes west parallel with the easterly line o f 
A venue C ninety-four feet and eight-six hundreths 
o f a foot to the place o f beginning.

T o  be held and en joyed b y  the said respec- 
30 tive parties in severalty, according to their respec­

tive rights and interests therein, as adjudged and 
declared b y  the decree in the cause. A nd  we do 
further report that in m aking the said partition, 
as the same could not otherwise be m ade equal 
am ong the said parties, and for the purpose o f 
equalizing the same we did ascertain the com pen­
sation w hich ought to be m ade in consequence o f 
the difference in the value o f certain o f the a fore­
said shares, and do allot and direct the same to be 

40 paid as fo llow s; that is to say, that the said defend-



ant, Julia P om eroy N ew ell, form erly  Julia P om e­
roy M orrison, to w hom  the share m arked “  Tract 
number o n e ,”  containing thirty-six and sixty-six  
one-hundredths acres on said m ap was allotted, 
ought to pay the sum o f tw o thousand five hundred 
and ten dollars to equalize the said partition, and 
we do allot and direct that the said sum o f two 
thousand five hundred and ten dollars be paid accord­
ingly by  the said defendant Julia Pom eroy N ew ell, 
form erly Julia P om eroy M orrison, to the ow ners o f 
the share allotted to the said defendants E ugene C. 
Pom eroy, Martha E. Buckingham , R ose A . S elf­
ridge, form erly  R ose A . Buckingham , M ary E. Van 
Aulen and Frank R . Chandler.

A n d  w e do further report that w e ascertained 
that the interest o f Josephine Pom eroy, com plainant, 
and Julia Pom eroy N ew ell, form erly  Julia Pom eroy 
M orrison, defendants in  the fo llow in g  tracts o f land 
in said com m ission described, had been conveyed 
away before the appointm ent o f said com m issioners, 
and we therefore have not partitioned the same, 
said tracts o f  land are described as fo llo w s :—

T h e first tract situate, ly in g  and be in g  in the 
borough o f M adison, in the County o f M orris and 
State o f N ew  Jersey, be in g  a. part o f a farm  bought 
by  Samuel L. T uttle  o f W illiam  Brittin, on the hill 
southwest o f the village o f M adison. B eginning 
on the southwesterly side o f H illside avenue, a 
street leading from  the Green V illage road to Pros­
pect street at a point four hundred and ninety-five 
feet and six inches from  the corner o f the Green 
V illage road and H illside avenue f thence ( i )  south 
fifty-one degrees west two hundred and eighty- 
three feet and six inches to the northeasterly side 
of Crown H ill av en u e ; thence (2) along the north­
easterly side o f Crown H ill avenue south thirty- 
seven degrees thirty m inutes east one hundred and 
seventy-three feet four in ch e s ; thence (3) north 
fifty-one degrees east two hundred and eighty- 
three feet six inches to the southwesterly side of
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H illside avenue ; thence (4) along the southwesterly 
side o f H illside avenue, north thirty-seven degrees 
thirty m inutes west one hundred and seventy-three 
feet four inches to the place o f beg inn ing .

Containing accord ing to the survey o f Messrs. 
J. W . H ancock and Son, one acre and tw elve 
hundredths o f an acre m ore or less. B eing same 
prem ises conveyed to G eorge Pom eroy by  Samuel 
L. T uttle and w ife, by  deed dated July tw elve, one 

10 thousand eight hundred and sixty-tw o, and recorded 
in Book D, 6 o f Deeds for M orris County, pages 
142, etc.

A lso  all that tract or parcel o f  land situate 
ly in g  and being  in the borough o f M adison, in the 
County o f M orris and State o f N ew  Jersey, described 
as fo llo w s :— Being form erly part o f Crown H ill 
avenue, a street now  closed b y  com m issioners duly 
appointed in the w inter o f one thousand eight 
hundred and sixty-seven to one thousand eight 

20 hundred and sixty-eight, bounded and described as 
fo l lo w s :—

B eginning on the northeasterly line o f said 
Crown H ill avenue at a point on the w esterly 
corner o f a lot sold to the aforesaid party o f the 
second part, b y  R ev. Samuel L . Tuttle, in one 
thousand eight hundred and s ix ty -tw o ; thence south­
w esterly th irty  feet to the centre line o f said Crow n 
H ill avenue, thence southeasterly a long said centre 
line one hundred and seventy-three feet and four 

30 in ch e s ; thence northeasterly thirty feet to the line 
o f the aforesaid party o f the second p a rt ; thence 
northw esterly along said line one hundred and 
seventy-three feet and four inches to the point or 
place o f beg inn ing . T h e  same being  one-half o f 
the said Crown H ill avenue line opposite to the lot 
heretofore conveyed to the said party o f the second 
part, be the said dim ensions m ore or less. B eing 
same prem ises conveyed  to G eorge P om eroy b y  
W illiam  P. T uttle  and others by  D eed dated 

40 Septem ber seventh, one thousand eight hundred
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and sixty-eight, and recorded  in Book I, 7 o f D eeds 
for M orris County, pages 364, etc.

A n d  w e do further report that w e have annexed 
to this, our return, the interrogatories propounded 
to and exam inations o f the witnesses produced 
before us b y  the said parties.

A n d  w e do further report that the schedule 
hereunto annexed contains a statement o f the item s 
of the various expenses attending the execution  of 
the said com m ission. 10

In W itness W hereof w e have hereunto 
set our hands and seals this seventh day 
o f January, one thousand eight hundred 
and ninety-six.

W illiam  L. Dayto n ,
[l . s.] F rank F uller ,

Philander B. Pierson ,
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In Chancery of New Jersey.

Between
JO S E P H IN E  P O M E R O Y ,

10 Complainant ,\
and

J U L IA  P. N E W E L L , et a l, .
Defendants.

Rule N isi to 

Confirm  

Report.

Upon reading and filing a report made in this 
cause by  W illiam  L. Dayton, Frank Fuller and 

2Q Philander B. Pierson, com m issioners appointed in 
this cause, bearing date on the seventh day o f Jan­
uary, eighteen hundred and ninety-six, it is or ­
dered that the said report and all the matters and 
things therein contained do stand in all things con ­
firmed, according to the tenor and true m eaning 
thereof, unless the parties interested therein shall, 
w ithin eight days after service upon them  o f a copy 
o f this rule, show good  cause to the contrary.

Entered on m otion on behalf o f V redenburgh 
& Garretson, Solicitors o f the Complainant.

Dated February 18, 1896.'

By the Court,
* a l l a n  m c d e r m o t t ,

A  true copy, Clerk.
A llan M cD ermott,

Clerk.

40
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State o f  
New Jersey,

In the Court of Chancery.

Josephine Pomeroy.
Complainant.

vs.

Julia Pomeroy M orrison, now 
Julia Pomeroy N ewell and 
George B. N ew ell , her husband, 
Martha  E. Buckingham , A nna 
S. Chandler , R ose A . Bucking­
h am , now R ose A . Selfridge, 
Mary E. V an A ulen , F rank R. 
Chandler , and E ugene Cowles 
Pomeroy,

For
L Partition. 

A nswer.

Defendants.

10

20

O N  R U L E  T O  S H O W  C A U S E  W H Y  T H E  
R E P O R T  O F T H E  C O M M ISS IO N E R S

O F P A R T IT IO N  S H O U L D  N O T  30

BE C O N F IR M E D .

To the Honorable, The Chancellor o f  New Jersey:—

T h e  ieport o f the Com m issioners o f Partition 
in this cause having been filed herein, on February 
eighteenth, one thousand eight hundred and ninety - 
six, and the Court having thereupon ordered that 
said report and all the matters and things therein 
contained do stand in all things confirm ed, accord- 40
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in g  to the tenor and true m eaning thereof, unless 
the parties interested therein shall, w ithin eight 
days after the service o f a copy o f this rule, show 
good  cause to  the con trary ; and said rule having 
been subsequently served upon the counsel for  the 
undersigned defendants, said defendants do now , 
within the tim e allow ed b y  the Court therefor, show 
cause w hy the said report should not be confirm ed, 
but should be referred back to said Com m issioners 
for their further action and report touch ing the

10 matters and things therein contained, that is to 
sa y :—

1. T h e  said Eugene Cow les Pom eroy, b y  the 
said Frank R . Chandler, as his next friend and 
guardian ad litem, duly appointed herein, and the 
said Frank R . Chandler, as the trustee and executor 
o f the estate o f the said Eugene Cowles Pom eroy, 
under the w ill o f his father, the late G eorge P. 
Pom eroy, deceased, now  com e, and for answer to

2®' said rule say that said report and the matters and 
things therein contained ought not, nor ought any 
o f the same to be confirm ed for  that the said report 
doth not set forth and show upon its face sufficient 
facts from  w hich the Court can jud icia lly  see and 
determ ine that the proposed partition w ill be fair, 
just and equal to said E ugene.

2. T h e  testim ony o f all the witnesses exam ­
ined in the case shows that the hom estead, land

~ and bu ild ings were largely  undervalued, and that 
b y  reason o f such undervaluation, the said Julia 
Pom eroy N ew ell has had allotted to  her m uch m ore 
than one equal one-th ird in value o f the said estate.

3. That in a certain suit in equity, in the Cir­
cuit Court o f the U nited States for the D istrict o f 
N ew  Jersey, provision has been m ade that the 
furniture in the hom estead m ansion involved  in 
this case, should remain in and g o  w ith the same 
in case o f any disposition thereof b y  partition or

40 sa le ; but in the partition m ade by  said C om m is-



sioners, the said hom estead has been  awarded to 
said Julia w ithout any regard to said furniture, or 
any charge against her for or on account o f the 
value thereof, although the same has been assessed 
as o f the value o f five thousand dollars ($5,000).

4. T hat great in justice has been  done to said 
infant by  allotting to him  the land o f said estate 
along P om eroy avenue, because the same fronts 
upon outhouses, gardens, stables, etc., o f  the p rop ­
erty allotted to said Julia in said partition ; whereas 
it w ou ld  have been  easy to allot said Pom eroy 
avenue property to said Julia, and g ive  to said 
infant an equivalent value in som e better protected 
portion o f said estate.

5. That said partition is also unequal and unjust 
to said infant in th is : that it allots to him  a large 
quantity o f  undesirable land ad join ing the railroad 
w hich  runs through said estate;' and for  that it also 
overvalues the property so allotted to him .

6. T hat said partition is also unequal and u n ­
just to said infant in th is : that it undervalues the 
property south o f  H igh  street, and be lon g in g  to 
said estate, and awards the w hole o f the same as so 
undervalued, to the other parties to the partition.

7. T hat since the m aking o f said report, and 
before  the filing o f the same, a dw elling-house up­
on one o f the parcels allotted to said infant has been 
seriously dam aged b y  fire, but no account has been 
taken o f the loss thereby suffered, or any attempt 
m ade to adjust and equalize the same.

8. T hat said report doth not set forth that the 
various parcels allotted in said partition are free and 
clear from  all taxes and assessments thereon ; nor, 
on the other hand, does it set forth and show  to 
what particular portion o f such taxes and assess­
m ents the respective parcels are now  su b je ct ; and 
that w ithout such show ing it cannot be seen nor 
determ ined w hether said partition is fair and equal 
or unjust and oppressive.
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9- That the provision  in said report for the 
paym ent by  the said Jnlia P om eroy N ew ell o f the 
sum o f tw o thousand five hundred and ten dollars 
($2,510), for  the excess in value o f the property  
allotted to her in said partition is illegal and unjust 
in this, to w it : that the said sum is awarded jo in tly  
to the said defendants, E ugene C. Pom eroy, M ar­
tha E . Buckingham , R ose A . Selfridge, M ary E . 
V anA ulen  and Frank R . Chandler, w ithout regard 

10 to their respective rights and interests in that b e ­
half ; whereas a n y , such sum should be m ade pay­
able directly to the said Frank R . Chandler, as the 
proper legal representative o f the interests and es­
tate o f the said E ugene C. Pom eroy, under the w ill 
o f his father, the late G eorge P. Pom eroy, deceased, 
A nd, furtherm ore, the said sum o f tw o thousand, 
five hundred and ten dollars ($2,510), is largely  
inadequate and insufficient to equalize the proposed 
partition, and should be m ore than doubled to effect 

20 such equality.
1 o. That said report is also uncertain and insuffi­

cient in th is : that said Com m issioners have not set 
forth nor stated their appraisal o f the value o f the 
several tracts o f land em braced in said partition, 
and their failure so to do w ithholds, both  from  the 
parties and the court, one o f the m ost im portant 
m eans o f determ ining the justice or in justice of 
said report.

11. That said report is also unequal and un- 
^  just to said infant in th is : that it awards to him

the entire property at Bayonne, in this State, not­
withstanding the fact that the same is entirely sus­
ceptible o f division am ong the several parties to 
said partition.

12. That said report is also in m any other 
respects m anifestly irregular, insufficient, unequal, 
and contrary to law  and the practice o f the court, 
and these defendants pray leave to assign and ar­
gue upon the hearing o f the matters aforesaid, all
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such further or other ob jections as they m ay be 
advised to specify  in that behalf, etc.

W herefore  these defendants pray that the rule 
aforesaid, to  show cause as aforesaid, m ay be w holly  
vacated, set aside and annulled, and that the said 
report o f said Com m issioners m ay thereupon be 
recom m itted to them  for such further action and 
report as w ill rem ove the objections aforesaid 
respectively, and show  to the Court that the partition 
w hich m ay then be recom m ended b y  said Com ­
missioners w ould be fair, equal and just to said 10 
infant, etc. .

A n d  these defendants further pray that upon 
such recom m ittal o f said report to said Com ­
missioners, they m ay have leave to produce such 
further evidence and argum ents as their interests 
m ay seem to require, etc.

E U G E N E  C O W L E S  P O M E R O Y ,
By F R A N K  R . C H A N D L E R ,
H is next fr ien d  and guardian ad litem. 20

F R A N K  R . C H A N D L E R ,
Executor and Trustee under the last w ill 
o f  George P. Pomeroy, deceased.

C. C. Bo n n ey , and 
G uild & L u m ,

Solicitors and Counsel fo r  
said defendants.

State o f  Illinois, j 
County o f  Cook, > ss.
City o f  Chicago. )

Frank R . Chandler, o f said City, County and 
State, be ing  first duly sworn, upon his oath, says 
that he is the same Frank R . Chandler described in 
the forego in g  answer to rule to show cause by  him  40
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su bscribed ; and that he has read the same and 
know s the contents th e re o f; and that the matters 
and things therein set forth and alleged are true 
as- he verily  believes, and further he says not.

W itness m y hand and official seal at 
Chicago, this fifth day o f M arch, A . D ., 
one thousand eight hundred and ninety- 
six.

JA M E S  C. SIM M , Jr .,
10 [Seal .] N otary Public.
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In Chancery of New Jersey.

Between I

Josephine Pomeroy, 1

Complainant. I
and )  0n  B itt' E tc-

Julia  Pomeroy N ew ell , et al. \
Defendants. I

T h e  Com m issioners appointed by  the Court in 
the above entitled cause to make partition o f the 
prem ises described in the bill o f com plaint as 
am ended, having executed the com m ission directed 
to them  for  that purpose and having filed their 
report in this Court on the eighteenth day o f F eb ­
ruary, eighteen hundred and ninety-six, and the 
defendant E ugene C. Pom eroy by  Frank R . 
Chandler his next friend and guardian ad litem, 
having m oved to suppress said report o f said com ­
m issioners, and the Court having considered the 
sa m e ; and the m atter o f non-paid taxes urged at 
the hearing having been ad ju sted :

It is on this eleventh day o f Septem ber, 
eighteen hundred and ninety-six, ordered by  the 
Chancellor that the said m otion to suppress said 
report be and the same is hereby denied.

A L E X  T . M cG IL L ,
Chancellor.
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In Chancery of New Jersey.

10 Between

Josephine Pomeroy,

Complainant.

and
On B ill fo r  
Partition.

Julia  Pomeroy N ew ell , et als.

Defendants.

20
Exam ination o f the Com m issioners o f partition 

in the above cause, pursuant to order m ade by the 
Chancellor on a hearing thereof held on M onday, 
A p ril 20th, 1896, before W illiam  G. E. See, Master 
and E xam iner in Chancery o f N ew  Jersey, on 
Thursday, the tw enty-third day o f A pril, 1895, at 
eleven o ’clock  in the forenoon, at the Chancery 
Chambers, N o. 1 E xchange Place, Jersey City, in 
the presence o f Mr. Guild and Mr. Bonney for the 

30 defendant, Frank R . Chandler, guardian ad litem  
o f  E ugene C. Pom eroy, Martha E. Buckingham , 
A nna S. Chandler, R ose A . Buckingham  now  R ose 
A . Selfridge, and Mary E. V anA ulen , and Mr. 
Garretson appearing for com plainant, Josephine 
Pom eroy.

It is agreed that the testim ony be taken steno- 
graphically and the signatures o f the witnesses 
waived.

F rank F uller , one o f the Com m issioners, 
40 be ing  duly sworn according to law on his oath sa y s :
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Exam ined by M r. Bonney :

Q. Please state your fu ll name, residence, 
occupation and w hether you are one o f  the C om ­
m issioners in this case?

A . Frank Fuller, residence M adison, N ew  Jer­
sey, occupation physician, and I am one o f the 
Com m issioners o f partition in this case.

Q. Certain objections have been made to the 
report o f your Com m ission in respect o f w hich you 10 
are now  to be ex a m in ed ; these objections are made 
on behalf o f the infant, E ugene C. Pom eroy, and 
the substance o f them  is that the allotm ent to the 
infant E ugene is less in value than the allotm ent 
to the P om eroy sisters, Julia and Josephine. 
A m on g  these ob jections is one that, accord ing to 
the proceedings had in the case pending in the 
U nited States Circuit Court for the District o f N ew  
Jersey, in w hich Mr. Chandler and the infant are 
com plainants and the Pom eroy sisters and others 
are defendants, provision had been made before 
the m aking o f your report under w hich the furni­
ture in the hom estead m ansion involved  in the 
case must remain in and g o  w ith the hom estead 
m ansion, in case o f any disposition thereof by par­
tition or sale, but that in the partition made by the 
said Com m issioners the hom estead has been award­
ed to said Julia w ithout regard to said furniture, or 
any charge against her for or on account o f the 
value thereof, although the same has been assessed 30 
as o f the value o f $5 ,000; I w ill now  ask you 
w hether in valuing the hom estead you did or did 
not value as a part o f it the furniture which it con ­
tained ?

A . That is the one question you could ask 
m e that I cannot answ er; it was the subject o f a 
great deal o f talk and discussion as I rem em ber it, 
perhaps m y brother com m issioners can correct this,
I am subject to correction ; you understand I am

40



90

rather a sick man and I can ’t rem em ber very  m uch 
about it. j

Q. Y ou  have no distinct recollection w hether 
the furniture was or was not valued as a part o f the 
hom estead?

A . I recollect this m uch, that there was som e 
talk about a fam ily  adjustm ent, an adjustm ent 
betw een the parties in regard to the furniture, that is 
m y rem em brance, but I hope m y brother com m is- 

10 sioners have better ability o f recollecting the little 
furniture item  than I have.

Q. State w hether you rem em ber that Chandler 
on one occasion appeared before you prior to the 
m aking o f your report, and ca led your attention, 
in a written com m unication dated D ecem ber ioth ,
1895, to the fact that the furniture, under the p ro­
vision to w hich I have referred, must g o  with the 
hom estead as a part o f it?

A . I rem em ber his appearance, and I rem em - 
20 ber that the furniture was up, that is to say, the 

matter o f the furniture was considered, but m y 
recollection  as to what was done is very dim .

Q. Please state w hether you rem em ber the 
appearance o f Mr. Chandler before you and a pro­
posal on his part to be exam ined as a witness in 
regard to the value o f the property?

A . N o, s ir ; his appearance before  us I d is­
tinctly rem em ber, perhaps m ore than once.

Q. Y ou  do not rem em ber that he offered him - 
30 self as a witness in regard to the values o f the 

property ?
A . N o, sir.
Mr. Chandler also objects that great in justice 

has been done to the infant by  allotting to him the 
land along P om eroy avenue because the same fronts 
upon outhouses, gardens, stables, etc., o f the prop ­
erty allotted to said Julia, whereas it w ould have 
been better to allot to said Julia said Pom eroy 
avenue property, and to g ive  said infant an equiva- 

40 lent value in som e better protected portion o f the
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esta te ; I w ill now  ask you  what you  can say in 
relation to the ob jection  that it is unjust to the in ­
fant to allot him  this land fronting on the stables, 
outhouses and hothouses?

A . T here  are no such bu ild ings and out­
houses; I have lived  there nineteen summers, 
traveled over Pom eroy avenue as often  as once a 
w eek and I have never seen a n y ; the frontage o f 
w hich you speak is a very  beautiful frontage with a 
southern exposure, southern outlook, and it is a lo- 10 
cation on w hich I should be very  glad to have a 
residence m yself, there is noth ing there to ob ject 
to, it is a very  beautiful s ituation ; I am speaking 
o f the land allotted to E ugene, T ract num ber three, 
there is no better situation in M orris County than 
that land th e re ; it is perfect for house lots or dw el­
lin g  purposes.

Q. In your judgm ent there is no objection  to 
it on account o f the proxim ity  o f the stables, etc. ?

A . N o  sir. T h e  bu ild ings amount to practi- oq 
cally n o th in g ; if I ow ned the property I should be 
very  glad to have them  taken away for lum ber; 
when you  speak o f the gardens, there could be no 
handsom er spot than that, som etim es it is used for 
agricultural purposes, som etim es for m ow ing pur­
poses ; it has a frontage on both sides o f Pom eroy 
avenue.

Q. It is also objected  that the partition is 
unequal and unjust to the infant in allotting to him  
a large part o f land ad join ing the railroad w hich 30 
runs through the estate ; what have you to say in 
regard to the objection  that the railroad property 
so-called is not only o f small value now as com pared 
with the h igher lands belon gin g  to the estate, but 
that it has no prospect o f future advancem ent to 
any considerable extent?

A . I w ould say there is no such land as land 
o f very  little value now.

Q. W hat is the value o f this land along the
railroad ? 40



A . I think the evidence will show that, I can­
not recall it n o w ; I w ill g ive  the sum o f m oney 
for  it for  which it was allotted to the in fa n t ; 
$60,250 is the value g iven  to each share,- I w ould 
g ive  exactly that for each portion and no more.

T hroughout this exam ination reference 
is made to a copy  o f the Com m issioners’ 
map, the original o f w hich is filed with 

10 their report.

Q. Please state the value o f the several tracts 
allotted to Julia and m aking up the total o f $60,250 
o f w hich you have spoken?

A . W e  considered that share N o. 1, the hom e­
stead, should g o  to Mrs. N ew ell, valued at $75,000; 
we took from  that 15 30-100 acres on the west side 
o f the territory involved in what is called the hom e­
stead tract, w hich we valued at $12,240; then we 

2Q charged her with the paym ent o f $2,510, that 
makes the rebate $14,750, leaving $60,250 the value 
o f her share.

Q. G ive the value o f the share o f Josephine?
A . Share N o. 2, land south o f H igh  street, 

$34,800, land west o f hom estead 15 30-100 acres, 
$12,240; land south o f Pom eroy avenue ad join ing 
Coursen, with house, $10,000; corner o f Prospect 
street and Belm ont avenue, 245 feet on Prospect 
street, $3,210, m aking $60,250.

30 Q- G ive a like answer as to the allotm ent to 
E ugene ?

A . Share N o. 3, Bayonne property, $4 ,800; 
land on the railroad with tenant house, $14,000; 
land N orth P om eroy avenue, 100 feet and house, 
$5 ,000; land north o f Pom eroy avenue, 225 feet 
and vacant house, $2 ,250; other land north o f 
Pom eroy avenue, 75 feet and house, $4 ,500; land 
north o f Pom eroy avenue, $25,000; land in Passaic 
T ow nship , $300; corner o f Prospect street and 

40 Pom eroy avenue, about 1 7 0 x 2 2 5  feet, $1 ,890;
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paym ent from  share o f Julia to this infant, w hich I 
m entioned before, $2,510, m aking the amount o f 
$60,250.

Q. W hat w ill you  say to the claim  made by  
Chandler, that the future prospects o f the h igher 
ground allotted to Julia and Josephine are m ore 
secure than the prospect o f future advancem ent in 
the land allotted to E ugene?

A . I should not think that so, were I a 
property ow ner there I w ould take the railroad 10 
property acre for  acre in exchange for the other.

Q. Y ou  do not think there is a prospect o f a 
very  large advance in the property allotted to 
Josephine and Julia above the prospect o f advance­
m ent in value o f that allotted to E ugene?

A . N o, sir.
Q. W hat do you  say to the objection  that the 

Bayonne property should have been divided b e ­
tw een the three parties instead o f being  all allotted 
to one? . 20

A . I think that w ould be an act o f fo lly  on 
the part o f the Com m issioners; it is a property 
w hich seem ed to m e should g o  together to one 
person ,to the care o f one p erson ; I think this prop ­
erty is valued in this allotm ent low , I w ould m yself 
g ive $5,000 for  it, w hich w ould be $200 in advance 
o f the valuation placed on it.

Q. I w ill say, Dr. F u ller, that the ob ject o f 
this exam ination is the elucidation o f the facts that 
w ill enable the Chancellor to pass upon the ques- 30 
tion o f the confirm ation o f your report, and if there 
occurs to you  anything outside o f the line o f m y 
questions w h ich  you think w ill be relevant please 
state it?

A . I w ill be very  glad to advance it.
Q. Y ou  m ay further state w hether the B ay­

onne property is susceptible o f division into three 
equal portions?

A . I should not know  how  to do i t ; I guess 
in a few  days perhaps I could d ivide it som e way. 40
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Q. N o effort was m ade to make such a d iv i­
sion?

A . W e  hardly thought we w ould he called 
upon to d iv id e  i t ; I think you w ill see for you rself 
it w ould be difficult to d ivide it into three parts 
equally , in our m inds it should g o  to g e th e r ; it was 
talked of, o f  course, how  we could  d ivide it.

Q. It is also ob jected  that after the m aking 
o f your report and before the the same had been 

10 filed, a dw elling  house upon one o f the parcels 
alloted to the infant had been nearly destroyed by  
fire, but no account was taken o f the loss thereby 
sustained or any attempt made to adjust the valua­
tion o f the sa m e ; please state w hether you were 
aware o f the loss, and if  so, w hy you did not make 
any effort to adjust it ?

A . I hardly think I heard o f it until after the 
report was filed, that I cannot say ; I was in form ed 
som e tim e that there was a fire, and the other day 

2Q I was in form ed that the insurance com pany con ­
tested or was inclined to contest the paym ent o f the 
insurance; Mr. M oller told me at the station the 
other day it was adjusted and the insurance allowed, 
and I said, w ho has got it, and he said the insur­
ance com pany w aiting for a legal draft upon i t ; he 
said it covered the dam age entirely and a little m ore.

Q. D o you know  the am ount the insurance 
com pany allow ed ?

A . I did not ask him  but I understood it was 
30 $ 7 ° °  or $8oo the dam age was assessed at, and he 

said it would com pletely  cover the dam age and 
som ething more.

Q. W hat do you say to the ob jection  that the 
schem e o f division adopted by  the Com m issioners 
was radically w rong in being  upon an acre basis 
instead o f being  upon a lot basis with the future 
street projections through the property ?

A . E very consideration was g iven  to the pos­
sibilities o f  future im provem ents, all conceivable 

40 streets were considered.
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Q. Do you  mean to say that in m aking your 
partition b y  the acre the future division o f the 
property into lots upon the streets w hich w ould in 
future extend through the property was con ­
sidered ?

A . I do.
Q- W h y  did you not make a map show ing the 

actual as well as the made streets upon w hich the 
lots w ould front?

A . That was entirely out o f the line o f our 10 
duties as Com m issioners.

Q. Y ou  considered all those questions but 
you did not make a map show ing the extension o f 
the streets?

A . Y es, we were not em ployed as surveyors 
or lot makers.

Q. I f you deem ed it necessary you could 
have had such a map m ade?

A . Y es, I think w e had considerable pow er 
in the matter. 20

Q. W hat do you say to the objection  that the 
future value o f the property allotted to Josephine 
and Julia is practically w ell assured by  the situa­
tion o f the tracts and the surroundings, whereas 
that allotted to E ugene, b y  virtue o f its situation 
and surroundings is less and is liable to decline in 
value?

A . That is not true in m y judgm ent, I am 
inclined to believe that the property allotted to the 
infant will appreciate in value m ore rapidly than 30 
the other.

Q. It is also ob jected  that the property in 
tract N o. 2a fronting  on H igh  street is worth fu lly  
one-quarter m ore than the land on the northerly 
side o f Pom eroy avenue m arked N o. 3, and that 
you have not made a proper allowance for this 
h igher value o f tract N o. 2?

A . I cannot say anything about the particu­
lar lot at present because I have not the projected  
streets, and as you have suggested a map w ould be 40
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desirable to me in answ ering that question, but I 
do not think the ob jection  is w ell taken, I d on ’t 
think the ob jection  is good .

Q. I w ill ask you another question on this 
point, w hether in case o f extending the streets 
through this acre property to divide it into ord i­
nary bu ild ing lots, the situation o f the ground allot­
ted to Julia and Josephine is not such as to brin g  
in h igher prices than could be obtained for the 
ground not so h igh  w hich has been allotted to 
E ugene ?

A . It could not be sold.
Q. W h y  not?
A . S im ply because there is no dem and for  

it, no m arket for such property ; if  the tw o plots 
w ere divided by  streets, the railroad property, 
w hich is the easiest w ay for me to speak o f it, 
and the property you  speak of, the railroad prop ­
erty w ould sell for  m o re ; the property on the hill 

20 w ould be bought for residences, and probably 
have to be sold in large plots, the low er property 
w ould be sold in lots and in such subdivisions that 
an acre w ould bring a great deal o f m oney.

Q. W hat as to the num ber o f purchasers 
likely  to be found for the lots allotted to E ugene?

A . T h e  num ber w ould depend upon the in ­
crease o f the population and its diffusion. T h e  
population o f M adison is increased, and will in ­
crease if  such land as the land along the railroad is 

30 throw n in the m arket, the population w ould in ­
crease to build houses costing from  $2,000 to $5,000 
or $6,000. T he property south o f H igh  street m ay 
som etim es, perhaps not in your lifetim e or m ine, 
bring m o n e y ; it is a question if in tw enty years 
the property south o f H igh  street allotted to the 
sisters, acre for acre d iv ided  into lots, if  thrown 
upon the market, would bring as m uch m oney as 
the railroad property w ould brin g  this very  year, 
because there is dem and for that property, and no

40



dem and at all for the other; I, unfortunately, own 
one hundred or two hundred acres o f both kinds.

Q. Y ou  mean to say the purchasers for the 
lots a long the railroad will increase so m uch p ro­
portionately ?

A . Y es sir, very  m uch, ten to one in m y 
judgm ent.

Cross Exam ination by M r . Garretson :

Q. In gettin gat the value o f the share allotted 
to Mrs. N ew ell you g ive  as the figure $75,000, as I 
understand it, that included the 3666-100 acres 
allotted to Mrs. N ew ell and 15 30-100 acres o f what 
is m arked as the 20 11-100 acres allotted to 
Josephine Pom eroy, is that correct?

A . I think it is, yes sir.
Q. A n d  that is what is known in these p ro­

ceedings as the hom estead?
A . Y es sir.
Q. H ow  did you  arrive at that value o f 

$75,000?
A . I can hardly tell you, it was the subject o f 

so m uch discussion and so m any m eetings I can 
hardly tell you in m y present condition o f m ind.

Q. Y ou  finally concluded, how ever, that was 
a fair value for  that property?

A . Y es sir, that was fair, equitable and just 
to all.

Q. A re you able to say now how  much o f 
that valuation was in land and how  m uch in 
bu ild ings?

I can ’t rem em ber; I wish I could elucidate the 
question w hich is so dim  with m e o f the furniture, 
but I cannot. I have data I took at the tim e and I 
m erely had the typew riter make a copy to refresh 
m y m em ory. I am sorry I cannot g o  fu lly  into 
this matter o f the furniture, that worries me som e­
what.

Q. D id you understand that there was any-

10

20

30

40
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thing in yonr com m ission directing you  to d ivide
the furniture?♦

A . I did not, I cannot now  rem em ber that 
there was.

Q. T here  was noth ing in your com m ission 
directing you  to d ivide furniture?

A . That was the conclusion we reached.
Q. Mr. Chandler appeared before you, 

d idn ’t he?
A . Y es sir, he was certainly there once, but 

10 I can’t tell you w hether he was a witness or not.
Q. H e subm itted various statements to you , 

estimates o f value?
A . Y es sir.
Q. I show you  a paper, is that one o f them  ? 
A . I d on ’t know n, it looks natural.
Q. Y ou  recollect he was there and subm itted 

statements to you?
A . Y es sir, and he did a great deal o f talking, 

2o very  excellent talking too.

B y  M r . Bonney :

Y ou  m ay, if  you wish, g ive  the Master the 
m em orandum  with which you  have refreshed your 
m em ory to be copied  in connection w ith you r 
testim ony ?

A . Y es sir, I w ill.

Paper referred to is offered in evidence 
30 and marked E xhibit “  F u ller.”

40
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E X H IB IT  F U LLE R .

MEMO. DIVISION POMEROY ESTATE.

Share No. 1 to Mrs. Newell.

Homestead, . . . .  $75,000 00
Less 15 30-100 acres on west 

side, . . $12,240 00
Less Owelty, . 2,510 00 14,750 00

—------------------------------  $60,250 00

Share No. 2 to Miss Pomeroy.

Land south of High street, $34,800 00
West of Homestead 15 .

30-100 acres, 12,240 00
“ South of Pomeroy avenue

adjoining Coursen, with
house, . . . . 3,210 00

“  Cor. Prospect street and
Belmont avenue, 245 ft
on Prospect street, . 10,000 00

Share No. 3 to Infant.

Bayonne property, $4,800 00
Land on R.R. with tenant house, 14,000 00

“ North Pomeroy avenue
100 ft. and house, 5,000 00

“  North Pomeroy avenue
225 ft., vacant, . . . 2,250 00

“  North Pomeroy avenue
75 ft. and house, 4,500 00

“ North Pomerby avenue, 25,000 00
“ In Passaic Township, 300 00
“ Cor. Prospect street and

Pomeroy avenue, about
170x225 ft., 1,890 00

Owelty from Share No. 1, 2,510 00

20

$60,250 00

30

$60,250 00 40



100

W il l ia m  L. D a y t o n , one of the commission­
ers, being duly sworn according to law, on his oath 
s a y s:

By M r . B o n n e y  :

. Q. Y ou  have been present, Mr. D ayton, dur­
in g  the m orn ing and have heard the exam ination 
o f Com m issioner Fuller in this case?

10 A . I have.
Q. I w ill therefore om it som e o f the prelim ­

inary questions w hich m ight otherw ise be proper 
or necessary; it is ob jected  on beh alf o f the infant 
b y  Mr. Chandler, that in the allotm ent o f the 
hom estead m ansion to Julia in the partition m ade 
by  your com m ission o f the P om eroy  estate, n o  
account was taken o f the furniture valued at $5,000, 
w hich under a provision  m ade in the case pending  
in the U nited States C ircuit Court for the D istrict 

20 o f N ew  Jersey, in w hich you  were Special Master, 
is to g o  w ith the real estate, and as I understand 
constitutes part o f i t ; please state what account, if  
any, you did make o f the furniture in the partition !

A . I can ’t say positively  that w e took that 
item  distinctly as a separate item  o f account. T h e  
fact o f the agreem ent that the furniture was to g o  
to the party to w hom  in the partition proceedings 
the hom estead m ight be allotted, was known to m e 
because I had acted as master in the case, and the 

30 fact, I think, had been  stated to the other Com m is­
sioners, but I am not aware that this agreem ent 
was brought otherw ise to the know ledge o f the 
Com m issioners, and I do not think that the C om ­
m issioners in their calculations estimated the value 
o f the fu rn itu re ; in fact, I am not sure that there 
was any evidence before  m e or the Com issioners 
o f partition as to what the value o f the furniture 
was.

Q. Let me ask you to refresh your recollec- 
40 tion by  reference to a com m unication addressed to



your com m ission d a te d ’ D ecem ber io , 1895. b y  Mr. 
Chandler, in the postscript to w hich he calls atten­
tion to the fact that the furnitnre was to g o  with 
the house in case o f a partition, and ask you if  you  
cannot now  rem em ber that Mr. Chandler did bring 
the m atter involved  to the attention o f the com m is­
sioners in that m anner?

A . It is possible, but I d on ’t recollect it. I 
can on ly  say that I knew  o f that consent m yself, 
and I am quite w ell satisfied that the fact o f that 10 
consent was spoken o f by  the com m issioners; but 
I do not think the com m issioners estimated the 
value o f the furniture for the purpose o f taking it 
in to consideration ; whatever effect the consent 
m ay have had upon their m inds individually I can­
not say.

Q. Let me ask you  w hether under the circum ­
stances to w hich we have now referred, as a m at­
ter o f equality and justice this furniture shonld not 
be taken into account and the proper charge m ade o0 
for its value against the party to w hom  the h om e­
stead is alloted?

O bjected  to.

A . I f you asked m e w hether the com m ission­
ers o f partition ought to have taken it into account I 
think I would answer no.

Q. A nd  w hy not?
A . Because the com m issioners of partition 

w ere on ly  directed to partition the real estate, and 80 
had no pow er or authority to take into considera­
tion the furniture.

Q. But is it not true that under the agreem ent 
o f the parties and the action o f the federal court 
the furniture becam e and was m ade a part o f the 
real estate for the purposes o f partition, the phrase 
being  that it should be so considered in case o f a 
partition or sale ?

O bjected  to. 40
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A. I would not say it did becom e real estate 
in that sense, nor would I think even under such a 
consent in another suit it properly became real 
estate so that the Commissioners were required to 
consider it.

Q. T o  make this a little more explicit for the 
Chancellor, I will call your attention to the fact 
that the phrase used is that the furniture in the 
homestead shall remain in and go with the same in 

10 case o f any disposition thereof by partition or sa le ; 
this is the language used in your report, a copy o f 
which has been produced and furnished to the 
Chancellor in this case; I now ask you whether 
when this provision was brought to the attention o f 
your commission you were not bound to take the 
furniture and its valuation into account in m aking 
your partition ?

Objected to.
2o A . So far as my recollection goes this pro­

vision was not brought to the attention of the Com ­
missioners except in the manner you have just 
indicated, that is, in the postscript to the notice 
served upon us by Mr. Chandler.

Q. You remember, as I understand you, that 
the subject was talked about so that the Commis­
sioners knew of it ?

A . As a matter o f fact I knew it, the subject 
was mentioned and spoken of, but just how far it 

30 was talked about I do not recollect, whether it was 
so far talked about as that the Commissioners were 
fully inform ed as to .the exact language o f the 
agreement, I cannot answ er; it was, I think, under­
stood by the parties that the furniture was to be 
taken by the person to whom the homestead m ight 
be allotted, but I do not think that so far as my 
recollection goes, that matter was taken into con ­
sideration by  the comm ission in estimating the 
value o f the homestead property, I suppose that is 

40 what you want to know.
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Q. It is also objected by Mr. Chandler that 
after the m aking o f your report and before the 
filing o f the same, one o f the dw elling houses
allotted to the infant was damaged by fire and that •
no estimate o f that loss was made before the report 
was filed ; please make any explanation in regard 
to this matter that you are able to.

A . A s far as I am inform ed that is the fa c t ;
I learned after the report had been signed that a 
fire had occurred, and it is also a fact that the Com- 10 
missioners’ have not changed their report in conse­
quence.

Q. It is also objected that injustice was done 
to the infant in allotting to him the whole o f the 
Bayonne estate, and not dividing that portion of 
the whole property am ong the three parties; please 
make any explanation o f this matter that you are 
able to?

A . I think it was the judgm ent o f the com ­
mission that the property had better be allotted to -¿o 
some one person rather than be divided up, that 
one could better take care of it and handle it, and 
that that was the best disposition of the whole 
estate that could be made, to allot that Bayonne 
property in one allotment to one person.

Q. A s I understand no effort was made by 
the commission to divide the Bayonne part o f the 
estate into three parcels for different parties 
interested ?

A . N o sir, no effort that crystallized into 30 
action, whatever we may have thought about; the 
judgm ent of the commission was that it had better 
go  as a whole to some one p arty ; we did not put 
on paper any calculation or make any effort to 
divide it.

Q. Y ou thought it better to allot it to one 
party and therefore made no special effort to make 
any division am ong the several parties?

A . I can say that.
Q. Please state what action, if any, the com - 40
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mission took to ascertain the amount o f the taxes and 
assessments w hich were liens on the different parts 
o f the property, did you  have any exam ination 

• m ade for that purpose ?
A . M y recollection  is that it was stated by  

Mr. N ew ell that all the taxes were paid with the 
exception  o f certain taxes w hich it was agreed 
between Mr. Chandler or Judge Guild, his counsel, 
and Mr. N ew ell, they would pay.

10 Q. Y ou  understood then that the prem ises 
w ere practically free and clear o f taxes, and that 
there w ould be no inequality in the partition on 
that account?

A . Certainly. Mr. N ew ell stated that he had 
heard there were som e unpaid taxes, but w ould 
relieve the com m ission o f the consideration o f those 
unpaid taxes, com ing to the understanding then at 
that tim e that they would be paid proportionately, 
tw o-thirds by  the sisters and one-third b y  the 

20 in fa n t; that, I understood, was the agreem ent 
m ade by  the p arties ; the unpaid taxes spoken o f  
referred to taxes upon land in Chatham T o w n sh ip ; 
w e understood that all the other taxes were paid.

Q. I w ill now  ask you w hether you have any 
m em orandum  o f the values o f the different parcels 
em braced in the three allotm ents o f your partition ?

A . I have a lead pencil m em orandum , it is 
the same as that offered by  Dr. Fuller.

Q. Does it agree in every particular, same 
30 parcels and same valuation ?

A . Y es sir, I com pared it as he testified from  
his, it is the same as his.

Q. W hat do you say to Mr. Chandler’s o b je c ­
tion that in justice was done to the infant in award­
in g  him  the low er lands, so-called, along the rail­
road in place o f the ground allotted to Julia and 
Josephine?

A . I can on ly  say I d on ’t think it is an in jus­
tice ; I thought then and think now it was a fair 

40 and proper division .



Q. Please state whether, in estim ating the 
value o f the different tracts o f land by  the acre you  
did or did not take into consideration the probable 
extensions o f streets through those acre tracts?

A . In the first place I am unw illing to admit 
that w e valued the land by  the acre.

Q. Please state how  you did value it?
A . By the tract I should say rather than by  

the acre, having consideration to the testim ony 
g iven  by  the witnesses, som etim es I think they 10 
valued it by  the acre and som etim es they gave 
valuations o f what it w ould be worth per foot front­
age ; taking the testim ony o f the witnesses into 
consideration, w e valued the tracts I should say 
rather than as a w h o le ; in further answ ering your 
question, I w ould say w e took into consideration 
the probable future value o f the property by  hav­
in g  the same opened as streets or otherwise.

Q. Please state w hether you rem em ber Mr. 
C handler’s appearance before your Com m ission in 20 
person ?

A . Y es, sir.
Q. D o you rem em ber that he offered him self 

as witness to testify in regard to the values, and that 
for som e reason you were not able to hear him  ?

A . I do not rem em ber, I w ould say on the 
contrary, to the best o f m y recollection , he did not 
offer h im self as a w itn ess; I feel quite sure that if 
he had offered h im self as ' a witness w e would 
have heard him B eing rem inded that after the 30 
testim ony closed he w ished to offer som e evidence 
personally, and the Comm issi, n declined to re ­
open the testim ony, but gave him  perm ission to 
make a statement in w riting to them  o f what he 
considered the values, I would say that probably 
that is so / but I cannot be too positive about it.

Q. State w hether you recollect the com m uni­
cation Mr. Chandler subm itted to you  in w hich he 
gives values o f certain parts o f the property ?

A . I recollect that he did g ive  a statement 40
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and valuations, I cannot recall the valuations them ­
selves.

Q. Can you  recall w hether you  considered 
them  in m aking up your partition ?

A . I recollect reading them  and thinking o f  
thefn.

Q. Mr. Chandler has m ade an exh ibit re fer­
ring  to  the evidence and g iv in g  valuations o f cer­
tain tracts o f the property  allotted to  the infant as 

10 testified b y  the witnesses Baker, Cook and Cross, 
and purporting to show  that those valuations are 
$ I3>2 2 3 less than the corresponding valuations o f 
the allotm ents to Julia and Josep h in e ; please make 
any explanation in this matter that you m ay be 
able to ?

A . I can on ly  say that our valuations and our 
division and allotm ent was m ade after a personal 
inspection  o f the property, consultations with each 
other, listening to these witnesses, form ing our own 

20 best judgm ent as to the probable future values o f  
these various tracts, and in the allotm ents w hich 
w e m ade w e used our best judgm ent, w e thought 
that each one o f these allotm ents was equal in 
value to the other.

Cross-Examiriation by M r . G a r r e t s o n  :

Q. T h is furniture that has been spoken of, 
was there anything in your com m ission d irecting 

30 y ° u to partition any furniture ?
A . N ot that I am aware of.
Q. D id you ever hear o f a partition suit in 

Chancery to partition personal property ?
A . Just at this m om ent I can ’t recall that I 

have, but I d on ’t deny that the C hancellor has the 
pow er.

Q. W as anything stated by  you in your 
report, or was any value fixed upon this furniture 
by  anybody anyw here in any o f the proceedings in 

40 this partition suit?
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A . So far as I rem em ber there was not.
Q. W as any evidence produced to’ you  o f its 

value ?
A . So far as I can recollect, no.
Q. T h is  report w hich you as Master m ade, as 

I understand it, sim ply reported that it was agreed 
betw een the parties that w hoever got the m an­
sion house allotted to them  in the partition should 
take the furniture?

A  I cannot speak too confidently about the 
exact language o f that agreem ent, in general terms, 
speaking w ithout the report before me, I should 
say the agreem ent was that the furniture should 
remain in and g o  with the hom estead in case o f any 
disposition thereof by  partition or sale.

Q. W as that agreem ent in w riting?
A . I think it was taken dow n before m e as 

Master by  the typew riter.
Q. D o you  know  w here it is?
A . I suppose it is on file in the C lerk’s office 

o f  the U nited States Circuit Court.
Q. T hat was a separate th ing from  your 

report ?
A . It was evidence taken upon which m y 

report as Master in that case was founded, but it 
was entirely a separate proceeding from  this parti­
tion proceeding and in a separate Court.

Q. A s I understand, no value was spoken o f 
in this partition proceeding?

A . In neither case, so far as I rem em ber, was 
the furniture valued specifically.

Q. W as there anything in this agreem ent 
other than that w hoever had the m ansion assigned 
to them  in partition, if a partition took place, should 
buy this furniture ?

A . I w ould not like to construe the agreem ent.
Q. A s  I understand you  there was no evidence 

produced, either oral or docum entary, w ith regard 
to this furniture ?

A . N one so far as I know, before  the com -

10

20

30

40



m ission, except the post script contained in the 
statement subm itted by  Mr. Chandler.

Q. That is contained in his statement to the 
com m ission dated Chicago, D ecem ber io , 1895 ?

A . Y es sir.
Q. I show  you  a paper, is that one o f the 

copies that were subm itted to the Com m issioners 
by  Mr. Chandler ?

A . Y es, I believe it to be a copy.

Paper offered in evidence and m arked 
E xhibit C, 1.

Q. Y ou  and the other Com m issioners e x ­
am ined this land in person and went over it care­
fu lly  ?

A . W e  w ent to see it, drove along the road 
and looked at it.

Q. Y ou  exam ined all the witnesses that were 
produced before  you ?

A . Y es sir.
Q. A s  to the valuation o f the land ?
A . Y es sir.
Q. A n d  from  a consideration o f all these 

sources o f inform ation the com m ission reached the 
conclusion as to the values w hich has been stated ?

A . Y es sir.
Q. I show  you  a statement dated M adison, 

D ecem ber 13th, 1895, directed to the C om m ission­
ers o f partition by  Mr. Chandler, and ask you 
whether you  had that before  you  also ?

A . I know  Mr. Chandler sent tw o or three 
com m unications to the Com m issioners.

Q. I call your attention to the fact that that 
contains a schem e o f  d ivision  ?

A . H e sent one contain ing a schem e o f d iv i­
sion.

Q. A s far as you know  is that a cop y  o f it?
A . I cannot rem em ber enough about it to be 

able to swear w hether it is or not.
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Q. Y ou  exam ined all the inform ation com ­
m unicated to you  b y  either o f the parties or p er­
sons interested in this partition ?

A . Y es, sir.
Q. H ow  did you  reach the valuation o f the 

share N um ber i to Mrs. N ew ell, stated at $75,000?
A . By consulting together, considering the 

ev idence and personal inspection .
Q. T h en  you  deducted from  that 15 30-100 

acres o f the w oodland? 10
A . Y es, sir.
Q. That seems to be at the rate o f $800 an 

acre, how  did you  reach that?
A . F rom  the testim ony before  us and our 

ow n  judgm ent.
Q. T h en  you  charged her with $2,500.10 in 

cash to be paid to the share allotted to the infant?
A . Y es, sir; that was to equalize it.

Q. T hat m ade her share $60,250 w orth?
A. Y es sir. 20
Q. D id you in the same way arrive at the

valuation o f each piece that appears in this m em o­
randum o f Dr. Fuller, m arked E xhibit Fuller ?

A . Y es sir.
Q. T h e  valuation o f the hom estead at $7 5,000, 

how  did you divide that as to buildings and land,
or d idn ’t you d ivide it ?

A . I can only say that there was som e little 
difficulty in our m inds as to the proper m ethod o f 
arriving at the va luations; I cannot state positively 
as to just exactly what values were g iven  by  each 
one o f us to the land and by each one to the bu ild ­
ings, but after a great deal o f consultation and dis­
cussion and advising with each other we agieed  
that the value o f the land and buildings together 
was, as we have stated, $75,000.

Q. In one o f the questions that was asked 
you it was spoken o f that these lands allotted to the 
infant along the railroad were low  lands, is that 
true in any respect that they are low  lands ? 40
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A . It is not true that they are low lands, 
sim ply lower than the higher land where the hom e­
stead stands and south of H igh Street.

Q. T he top o f the hill is near H igh Street 
and it slopes down to the railroad ?

A . Yes sir.
Q. A nd this so-called low land begins part 

way down the slope ?
A . Yes sir.

10 Q. There is no low land in the sense o f its 
being meadow land or marsh land in that property 
at all?

A . N o sir, not that I know of.
Q. Did you in m aking up your valuations 

consider the evidence that was given by Cook, 
Baker and Cross as to the prospective value o f this 
land that was allotted to the infant as well as you 
considered the others?

A . Yes sir, certainly.
20 Q. Considerable testim ony on that subject 

was offered as to that particular lot?
A . Yes sir, as to the probable future value o f 

that land subsequently allotted to the infant and 
here spoken of several times as the railroad tract.

Q. A nd as to its immediate availability?
A . A s to its immediate availability and also 

as to its probable future value under the influence 
o f improvements, opening o f streets.

30
5 ;  M r. G u i l d ;

Q. T he matter that you considered that was 
before you as a Master referred to you from the 
United States Circuit Court was a matter o f account­
ing was it not?

A . Y es sir.
Q. T he furniture that has been spoken of, to 

whom did you understand that belonged at the
40 time the reference was before you?
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A . T o  the estate of George Pom eroy, 
deceased.

Q. 'A n d  it was the property belonging to the 
estate o f G eorge Pom eroy, deceased, that was 
being considered by  you, and an account being 
made?

A . Yes sir, and that belonging to Edward 
Pom eroy also.

Q. Edward’s estate was also being accounted 
for before you ? * ■

A . Yes sir.
Q. W ill you be kind enough to answer 

whether in your accounting you took into considera­
tion this furniture at all ?

A . Only by  reporting that before me as 
Master it was agreed that that furniture should go 
to the person to whom  the homestead was appor­
tioned, that was all the account I made of it.

Q. W h y  did you not take it into your account 
as you took in the property belonging to the estate oq 
o f Edward and his father George ?

A . T o  the best o f m y recollection it was 
because the parties there, as a matter o f convenience 
more than anything, said it was unnecessary for us 
to go  into a full detailed examination as to the 
value of this property, that they would agree that 
the furniture belonging to George Pom eroy s estate 
as a whole should go  to or be taken by  the person 
to whom the homestead isalloted, therefore I made 
no further report on the* subject. N o evidence 30 
was produced before me, as I remember, as to the 
furniture or as to its value at that time.

O. So far as you know everything else relating 
to the personal estate o f George and Edward 
Pom eroy was submitted to you by the parties 
interested and reported on by  you excepting the 
furniture ?

A . Yes, as to the bulk o f the estate, as to 
everything in general, all was reported upon except

40
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the furniture, perhaps some other small exceptions 
I can’t rem em ber.

Q. Is it not true that the parties interested in 
that suit exh ibited a great deal o f tenacity in claim ­
in g  all that they thought they were entitled to, 
even in details? «

A . Y es, that is true.
Q. So far as you  know  w*as not everyth ing 

else subm itted to you by the parties that related to 
the personal estate o f Edward and G eorge Pom eroy, 

10 except the matter o f the furniture that we are now  
talking about?

A . A s far as I now  rem em ber, I think it was.
Q. A s I understand, the reason w hy the m at­

ter o f the furniture was not considered by  you and 
reported on b y  you was because o f the expressed 
understanding betw een the parties before you at 
the tim e?

A . U ndoubtly  that was the reason.
20

By M r . B onney :

Q. D o you now  recall anything further w hich 
m ay be material to the interests o f the parties in 
this controversy, if  so, state the sam e?

A . I cannot at this m om ent think o f anything.

P hila nd e r  B. P ier s o n , one o f the C om m is­
sioners, be in g  du ly sworn accord in g  to law on his 

^  oath sa y s :

By M r . BONNEY:

Q. Please state you r fu ll name, residence and 
occupation , and w hether you are one o f the C om ­
m issioners in this case ?

A . Philander B. P ierson, residence M orris­
town, N ew  Jersey, occupation law yer, and I am 
one o f the Com m issioners o f partition in this m at- 

40 ter.
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Q. H ave you  been  present during the m orn ­
in g  and heard the testim ony o f Mr. Fuller and Mr. 
D ayton ?

A . I heard the testim ony o f Mr. D ayton, and 
m ost o f Mr. F u ller ’s ; I cam e in after you  began  
Dr. F u ller ’s exam ination.

Q. Y ou  understand then that the nature o f 
your exam ination is certain ob jections m ade b y  Mr. 
Chandler, on beh alf o f  the infant, to the report 
m ade b y  the Com m issioners upon a m otion  to con- 10 
firm the same before  the C hancellor ?

A . Y es, sir.
Q. Please state w hether or not you  took into 

account in m aking your partition the value o f the 
furniture and personal property o f the estate?

A . I d on ’t think w e did in dollars and cents, 
as I rem em ber it, the first I heard o f the furniture 
was either the last tim e w e m et in Judge G uild ’s 
office} or the tim e before  the last, and then it was 
sim ply w hen w e received  that com m unication  from  ¿0 
Chandler in w hich it was referred to.

Q. Can you  say w hy you  did not inquire as to 
the value o f the furniture and take it into account 
in valuing the hom estead?

A . N o evidence was offered before us o f the 
value o f the fu rn itu re ; I did not suppose we had 
anything to do w ith it, it was not m entioned in the 
com m ission.

Q. I f you had understood that the furniture 
had becom e, in view  o f the agreem ent and the 30 
action o f the federal court, part o f the real estate 
w ould you  have inquired into its value and taken 
it into account?

A . W e  would have were w e ordered to, I 
suppose.

Q. Y ou  are not clear as to whether it was 
em braced in the order?

A . It was not m entioned in the com m ission.
Q. So that, as I understand you, if the parti­

tion as reported by  you should be confirm ed, the 40
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effect w ould be that Julia w ould have the furniture 
in the hom estead in addition to what you  really 
intended to allot to her?

A . I d on ’t know  about that.
Q. H ow  otherw ise could it be under the cir ­

cum stances as stated to you?

O bjected to.

A . That m ight be the effect o f  their agree- 
m ent, I don ’t know , that did not appear before us 
in any way as a com m ission ; Judge Dayton knew  
all about it I im agine, w e did not.

Q. Y ou  rem em ber that Chandler w hen he 
appeared before you and gave you  his com m unica­
tion o f D ecem ber 10th, 1895, called  attention to it 
and asked that it be taken into account?

A . W e talked that over after that, and m y 
im pression is we thought we had nothing to do  
w ith it as com m issioners ; it was not m entioned in 

20 the com m ission, and we did all that the com m is­
sion ordered  us to do.

Q. T h e  reason w hy you  did not take into ac­
count the value o f the furniture and estimate it was 
because you did not understand your com m ission 
em braced it?

A . N o evidence was produced by any one as 
to the value o f it.

Q. D id you  call for  any evidence in relation 
to that subject?

30 A . N o, sir.
Q. W hen you  visited the hom estead did you 

exam ine the furniture personally?
A . N o, sir. W e  visited the hom estead on 

D ecoration Day, luncheon was served us there, and 
I think we on ly  went in the d in ing-room  and par­
lor and one room  upstairs.

Q. D id you make any estimate o f the value o f 
the furniture?

A . It was not called to our attention at all, I 
40 knew  noth ing o f it then.
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Q. It is claim ed that this furniture cost som e 
$8,000 or $10,000, and that the assessed value was 
m uch less than the actual value, its assessed value 
is $ 5 , 0 0 0 I w ill ask you w hether Mr. Cook, the 
assessor, produced before  you  any papers show ing 
the assessed value o f the personal property and fur­
niture ?

A . M y recollection  is that he did not, he tes­
tified as to the assessed valuation o f each piece o f 
property, I do not rem em ber anything about the io  
personal property.

Q. I understand that the substantial and ch ief 
reason w hy you  did not deal w ith the furniture in 
the hom estead was because you  did" not understand 
your com m ission em braced it?

A . Y es sir;, no evidence was produced before 
us at all as to the value.

Q. Y ou  required no such evidence, and did 
not visit the property with the view  o f fix ing your 
ow n valuation on it ? £0

A . N o sir ; not on the furniture.
Q. W hat inquiry did you and Com m issioner . 

Fuller make o f Mr. Dayton when the statement 
was made by  Chandler before  you that it had been 
arranged in the case w ith Judge Dayton the Special 
Master, that the furniture should g o  w ith the hom e­
stead in case o f a partition or sa le ; did you inquire 
o f Mr. Dayton for the facts and circum stances ?

A . Mr. Dayton made som e statement about 
i t ; the trouble with the com m ission all the tim e 30 
was what to do with the hom estead, there was m ore 
value in the hom estead than in any other part o f 
the p rop erty ; Mr. Chandler announced before us 
that he thought urn er the circum stances that the 
hom estead should not go  to the infant w ho was a 
boy and did not want it. In fix ing our estimate 
we m ay have know n o f this furniture, I do not 
rem em ber about that, but we concluded that the 
one w ho got the hom estead was gettin g  the worst.

40
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Q. A s to the furniture, you m ade no inspec­
tion and made no valuation so that you  were really 
never in a position to deal with its value as a part 
o f  the property you  were to partition ?

A . N o sir.
Q. Please m ake any explanation you  m ay 

think proper in regard to Chandler’s ob jection  that 
after your report was signed but w hile it was still 
in your control, before it had been filed, one o f the 

10 cottages allotted to the infant was destroyed by fire 
and the com m ission took no steps to adjust that loss ?

A . T h e  report was signed b y  us and was left 
w ith Judge Garretson, ready as we understood to  
file then, all that was needed were som e little bills 
o f  expenses, som e that I got for the Judge and 
som e Judge Dayton furnished h im ; I did not know, 
when the fire occurred, but that the report had 
been already fi le d ; I think the fire was in F eb ­
ruary; the house was not destroyed, it was on ly  

20 dam aged about $ i ,o o o  as I understood.
Q. Personally you know  nothing about the 

loss or w hether it has been adjusted?
A . I understand the loss was adjusted ; I was 

told ob jection  was m ade at first because the house 
had not been occu p ied ; in fact I went to N ew  Y ork  
to see the insurance people about it, they had 
adjusted it or agreed to upon presentation o f proper 
proofs.

Q. W hat is your recollection  o f the statement 
30 m ade before the Com m ission in regard to the taxes 

and assessments upon the property?
A . M y understanding was that the taxes had 

a l  been pa id ; I think Mr. N ew ell stated that 
exceptin g  that one piece in Chatham T ow nship  
w hich Mr. N ew ell explained had been overlook ed ; 
they changed the lines betw een the borough and 
township, and he said that had been overlooked. 
T h e  m atter was brought up at one o f our m eetings 
and Judge Guild was to write to Chandler about it ; 

40 Mr. N ew ell stated they w ere ready to pay their
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tw o-thirds if Chandler w ould pay his one-third. A t 
the next m eeting Judge Guild stated that Chandler 
had agreed to pay his part and it was adjusted 
right there in the office. A s  to the Bayonne prop­
erty one o f the witnesses swore that there w ould be 
som e slight assessment for cross-walks or som e­
th ing like that, som e im provem ents were being  
m ade.

Q. W hat was said in regard to the discharge 
o f the liability for those im provem ents ? 10

A . N oth ing , except that w hoever g o t the land 
had to pay for  that, they were in contem plation  
then, they w ere small amounts.

Q. W hat do you  say to the ob jection  that the 
w hole o f the Bayonne property  was alloted to the 
infant instead o f a division o f that part o f the estate 
am ong the three parties to the partition ?

A . W e  thought that the property could  be 
m anaged better b y  one person, w e did not make 
any attempt to d iv ide the several lo t s ; Chandler ¿0 
had asked in one o f his suggestions that that be 
awarded as a w hole so that we awarded it that w a y ; 
we had no idea that there was any ob jection  at all 
against any o f the property.

Q. Because as I understand you  it was stated 
before  you  b y  Mr. N ew ell that the property  was 
free and clear excep tin g  this single lot ?

A . Yes, and that was paid right there, so that 
we had noth ing to do w ith the taxes at all.

Q. Suppose it should turn out that there 30 
w ere other unpaid taxes and assessments upon the 
property allotted to the infant, what recourse w ou ld  
he have for  the two-third's w hich the sisters should 
have paid ?

A . I think the ladies are bound to pay tw o- 
thirds, he was liable for one third.

Q. Y ou r idea is then that notw ithstanding the 
statement m ade on w hich you  relied that the 
property  was free and clear, if it should turn out 
that there are unpaid taxes and assessments, the 4 :)



parties w ou ld  be liable for the same in the p ro­
portion  o f their ow nership before  the partition ?

A . Y es, sir.
to

Judge Garretson states that he understands 
that that w ould be so, and all the parties 
are w illin g  and liable to pay their shares 
o f these taxes, and that if  either party 
d on ’t pay, the C hancellor can decree 
that their share thereof shall be a lien  
on the share o f the property  assigned 
them .

Q. W ith  the understanding then that any 
unpaid taxes and assessments w hich m ay be found 
against the property  w ill be properly  provided fo r  
w hen the final decree shall be entered in this case, 
I w ill pursue this subject no further. I w ill ask 
you what you  have to say in regard to Mr. Chand­
ler ’s ob jection  that the future o f the property as- 

2o vSigned to Julia and Josephine is w ell assured, that 
it w ill advance rapidly in value and eventually 
brin g  in h igh er prices, w hile the property allotted 
to the infant is such that the advance w ill be very 
small in com parison with that to be expected in the 
case o f the other property ?

A . A ll the evidence before us was the other 
w ay ; as I rem em ber it the railroad property, as it is 
called, was thought to be  the one m ost easily sold, 
and the one for w hich  there w ould be the greatest 

30 dem and if  divided up into bu ild ing lots and roads 
cut through.

Q. Is the population o f M adison and the sur­
rounding country such as to furnish purchasers for 
a large am ount o f property as that allotted to the 
infant?

A . T he population o f M adison is, I think, 
som e four or five thousand people, perhaps not 
quite so m any. T here  are m any wealthy people liv ­
in g  there w ho require the services o f various peo- 

40 p ie, and they want small houses. T h e  evidence
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was that there were few  o f those to be had. I think 
the testim ony o f Mr. Baker t and Mr. Cook shows 
that there w ould be great dem and for  those lots if 
they w ere opened.

Q. Please state w hether in m aking your valu­
ations o f the large tracts you  took into consideration 
the extensions o f the streets through those tracts 
and tjie change o f the property from  acre ground 
to village lots?

A . A s  I rem em ber it, the evidence was all b y  10 
the foot, excep tin g  possib ly  Mr. Cross. T h ey  all 
agreed that the hom estead property the land was 
w orth $50,000, the difference was in the bu ild ings;
Mr. Cook thought the buildings were w orth not 
over $20,000, Mr. Baker put it at $35,000 or $36,- 
000, Mr. Cross was som ew here in that n e igh bor­
hood  ; in fixing the valuation o f the hom estead m y 
recollection  is that w e valued the land at $50,000 
and the bu ild ings at $25,000, we thought that was 
a fair a v era g e ; then the evidence was that the part oq 
west o f  the hom estead was w orth about $800 an 
acre, and that cou ld  be cut off from  the hom estead 
w ith less dam age, that was equivalent to the part 
on the east o f  the hom estead and was tillable land.

Q. O f the three allotm ents w hich you  made 
w hich do you  think w ill increase in value during 
the next ten years?

A . I think the railroad property will. I don ’t 
know  whether the hom estead could be sold to-day,
I doubt if it could be for the amount we put on it. 30 
T h e  other piece south o f H igh  street is sort o f a 
thicket, it is hardly tillable, som e little part o f it is 
tillable, and could only be sold I should think in 
large plots, there are several pond-holes there, 
water standing.

Q. Is that in the property alloted to Josephine ?
A . Y es it is a good  way from  the station up 

there, and I should think it could only be sold, if 
sold at all, in plots o f from  ten to tw enty acres.

4o
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Q. That property you think could not be 
divided into ordinary or village lots and sold to use ?

A . I d on ’t think it could be sold at all in that 
way.

Cross-Examination by M r . G ar re ts on  :

Q. D id you understand that as Com m issioners 
10 you had anything to do- with the furniture in this 

case?
A . N o sir.
Q. H ave you a m em orandum  o f the valuations 

that all the Com m issioners put upon this property 
w hich they partitiond?

A . I have one in pencil. It is the same as 
Dr. Fuller produced.

Q. You all agreed as to those valuations?
A . Y es sir.

20 Q- T here is one piece I want to ask you about, 
if  you have it in m ind, and that is the property 
fronting on the north side o f P om eroy avenue, e x ­
tending from  Sam son’s lane w est; you have put on 
that a valuation o f $25,000; Mr. C ook ’s testim ony 
was that it was worth $25,000, Mr. Baker said it 
was not worth over $21,000, he worked on the idea 
that there were tw enty-one hundred fe e t ; was 
Baker’s estimate of the num ber o f feet correct?

A . I d on ’t think it was, he left out some.
30 Q- T here are m ore than tw enty-one hundred 

feet from  Sam son’s lane to the plot on w hich the 
last house towards the east stands?

A . Yes, sir.
Q. A bou t tw enty-three hundred feet?
A . I don ’t rem em ber the figures, but in g iv in g  

their testim ony- they began over here at Prospect 
street and took off the value o f so m any feet vacant, 
so m any m ore w ith a house, and so m any m ore 
vacant and so m any m ore with a house and then 

40 the balance.
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Q. So in look in g  it over you cam e to the con ­
clusion that it was w orth what Cook had put upon 
it rather than what Baker put upon it ?

A . Y es, sir, w e took C ook ’s figures generally.
Q. D id M r. Chandler subm it to you any state­

m ent?
A . I think we had tw o or three com m unica­

tions from  Mr. Chandler- W e  adjourned tw o or 
three tim es I think, and tried to accom m odate Mr. 
Chandler.

Q. T h ere  has been offered in evidence here 
a com m unication from  Mr. Chandler, dated Chica­
go , D ecem ber 10, 1895, is that one o f those you  
refer to ?

A . Y es, sir.
Q., I show  you  one dated M adison, D ecem ber 

r3> 1895, was that before  you  ?
A . I think it  was ; I made an interlineation 

on this paper, Chandler le ft out one o f the plots 
and I  in terlined it in lead pencil.

Paper offered in evidence and m arked 
E xh ib it C, 2.

Q. In m aking up your valuations, I under­
stand y ou  considered all the evidence, this state­
m ent that Chandler subm itted, you r observations 
o f the property  itself, and from  the consideration 
o f all these things yç>u m ade up the valuations that 
you have g iven  here ?

A . Y es, sir.
Q. H ow  w ere the shares allotted, b y  the lot 

or not ?
A . N o, sir, riot b y  the lo t ; Mr. Chandler 

stated that he did not care for the hom estead, he 
did not think it w ou ld  be to the interest o f the 
infant to have the hom estead allotted to him  ; he was 
a boy  and it w ould be som e years before  he was 
o f age.

10
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Q. T hat is contained in these statements, is 
it not ?

A . I d on ’t rem em ber that, he m ade that state­
m ent before  us.

Q. T h erefore  you  w ere controlled  som ewhat 
b y  that statement in allotting it as you  did ?

A . Y es, sir.
Q. H ow  did you com e to allot the hom estead 

to Mrs. N ew ell?
A . Mrs. N ew ell and Miss P om eroy were 

friendly, and there seem ed to be som e antagonism  
betw een the two ladies and the infant. W e thought 
it w ould be better for their properties to be 
together and the infant to be entirely separate.

Q. Does that account for your alloting this 
15 30-100 acres o f the hom estead to Miss Pom eroy?

A . Yes, sir, that is the reason, to keep the 
w hole tract together and they could m anage it, sell 
it or do what they pleased w ith it.

20 Q. T hat antagonism  is also referred to in one 
o f these statements o f Chandler’s is it not?

A . I think it is.

C O U R T  O F C H A N C E R Y  O F  N E W  J E R S E Y , 

C h a n c e l l o r ’s C ha mb er s ,

P o m e r o y  )
30 vs. >

M or rison , now  N ew ell, )

J er s ey  C i t y , February 10, 1897.

W illiam  B. G u i l d , E sq.,

Dear Sir:— I rem em ber that at the argum ent fo  
the m otion to suppress the Com m issioners’ report 
in this m atter, w hen Mr. Bonney cam e to be  heard, 
he handed m e three or four printed docum ents, 

40 am ong w hich was a cop y  o f a M aster’s report and
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exceptions to it in the U nited States Circuit Court 
fo r  N ew  Jersey. On the 17th page o f that printed 
docum ent, in the M aster’s report, there appears 
this paragraph :

“  A n d  the M aster further reports that the 
“  household  furniture and fixtures at and in the 
“  hom estead at M adison do rem ain there in use 
4i and g o  w ith the same, in case o f partition or 
“  sale, unless on special application hereafter the 
“  Court shall otherw ise direct, as to the w hole or 
“  any part thereof, or the parties shall otherwise 
“  arrange b y  agreem ent.”

U pon this paragraph Mr. B onney argued that the 
partition was unfair because the Com m issioners had 
not taken into consideration the furniture in the 
hom estead. W h en  I cam e to exam ine the record  I 
found that the report thus referred to had never 
been  introduced in the partition case in any shape.
By exam ination o f  the printed docum ent itself it 
d id not appear that the exceptions to the report had 
ever been disposed o f, or that the report had 
been  confirm ed, or that its suggestions had ever 
been  adopted b y  the U nited States Circuit Court 
w ith respect to the furniture in the hom estead, or 
that any judgm ent o f the U nited States Circuit 
Court existed w hich  was b inding  upon the par­
ties to the partition suit or could in any m anner 
charge this furniture upon any o f them  as part o f 
the realty. T h e  docum ent and its presentation to 
m e w ere w h olly  irregular and m y rem em brance is  ̂
that in the conclusions I sent counsel I referred  to 
the fact that it could  not be considered in the case.

V ery  truly yours,
A L E X . T . M cG IL L .

40





master’s report. 1

In the Circuit Court of the United States in the Third Circuit 
for the District o f New Jersey.

Between Frank R. Chandler, as Trustee and 
Executor under the last will and testament 
of George P. Pomeroy, deceased, original 
complainant, and E ugene Cowles Pomeroy, 
infant son of said deceased, by Charles W, 
Chase, his guardian, joined as complainant 
since commencement of suit,

Complainants,
and

Josephine Pomeroy and Julia Pomeroy 
N ewell; also A lfred Mills, as Executor 
of the last will and testament of George 
Pomeroy, deceased, this suit having hither­
to been dismissed as against W illiam 
Foster Morrison, one o f the original 
defendants,

Defendants.

In Equity.
For Specific per­
formance and 
other relief.

Master s Report.

{Filed June i&th, idp j.)

T o  the Honorable, the Judges of the Circuit Court of the United
States in the Third Circuit in and for the District of New
Jersey :
In pursuance of a decree of this Honorable Court, made in the 

above stated cause, on the thirtieth day of January, in the year 
o f our Lord eighteen hundred and ninety-four, whereby it was 
referred to the undersigned as a Master pro hac vice of this 
Court—

1. T o take evidence and state the account provided for in 
the agreement, specific performance of which is decreed.

2. To inquire, take evidence and report what personal 
property and personal assets remained of the estate of George 
Pomeroy, and of the estate of Edward Pomeroy, to which the 
provisions of said agreement in writing were intended to apply, 
now remain for division according to the terms of said agree­
ment; with a specific inventory of the same and value of each 
item, as nearly as can conveniently be ascertained, excluding, 
however, the principal of the trust funds named in said agree­
ment.

3 . To inquire, to take evidence and report all material facts 
relating to the conversion by said Josephine Pomeroy and Julia 
Pomeroy Newell (formerly Julia Pomeroy Morrison), of the 
trust fund in favor of George P. Pomeroy, including the value

(12.-,)
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of the securities embraced in the same at that time with the 
interest they were then yielding, and whether it is now within 
the power of said Josephine and Julia to restore and bring into 
Court said securities, or any part thereof, for such disposition 
thereof as the Court may deem comformable to equity.

4. To report a method and plan for such a division of all the 
remaining undivided personal assets, estate and property of 
the estates specified in said agreement, as would give to said 
Frank R. Chandler, as executor and trustee under the last will 
of George P. Pomeroy, for the use of Eugene Cowles Pomeroy» 
one equal one-third part of the two estates described in said 
agreement, including interest or income which shall have 
fallen due on all the trust funds specified in the last will and 
testament of George Pomeroy, such division to be equalized by 
the account with interest, for which said agreement provides, 
but not including the principal of said trust fund.

5 . To report what compensation, if any, can and ought to be 
made by the party who, by reason of any act of their own or any 
change of circumstances cannot now specifically perform any 
part of said agreement.

I , W i l l i a m  L .  D a y t o n , Master as aforesaid, do respectfully 
report as follows:

That upon due notice, the counsel of the respective parties 
attended upon me and produced their witnesses and other 
evidence, and the testimony of the witnesses I caused to be 
taken and do return with this my report, and said parties by 
their counsel have been fully heard by me, and I do further 
report—

1. That I have taken evidence and do state the account for 
which said agreement in writing provides, as follows:

The remainder of the estate of George Pomeroy, the father, 
was to be equally divided among his three living children, Julia, 
Josephine and George P. This division to be made as of the 
date of the death o f the father. Each to be charged with six 
per cent, interest upon the amount he or she had received, 
from date of receipt to May 1, 1887, payable annually; all sums 
accruing between the 1st and 15th of any month, to be called 
to the first of that month, and between the 15th and 30th, to 
the first of the following month.

SCHEDULE A, I.

What Josephine Pom efoy received from the estate of George 
Pomeroy.

1881. Principal Interest
Feb. 19 Cash p.dd bill of Litter...................  $35 00
“  19 ‘ “  •• •* St quin........ .......... 31 50 $66 50 ' $3 76

April 11. Cash paid bill of Pa k Ave. Hotel
to date............. . ...........................  120 00 120 00 5 40
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Principal. Interest
May 2. Cash bill paid of Dr. Raym ond.. . .  $22 00 $22 00 $0 88
“  27. Cash paid Oel ri eh ...............................  130 00
“  28. “  “  519% fraacs...................... 100 00
“  10. “  “  Park Ave. Hotel to Apr.

80...................................................... 80 00 810 00 10 85
Oct. 28. Cash paid bill of Dr. Minor............ 5 00 5 00 05

Total charge and interest to Janu­
ary 1. 1882......................................  $523 50 $20 94

One year’s interest on above totals
to January 1 ,1 8 8 3 .. . . ...............  32 67

1882.
Jan. 18. Cash Xmas to Edward P om eroy.. 7 50 41
Oct. 11. Cash steamer expenses to Madison, 6 65

“  22. “  personal use................. . : .........  10 00
“  24. “  “  “  .............................. 15 00 31 65 31

Total charge and int. to January 1.
1883..................... , ........... $562 65 $54 33

One year’s int. on above totals to
January 1, 1884........................... 37 02

1883.
Jan. 3. Cash for personal u se ......... ............. . 50 00
“  24 “  paid bill of B. Mason, m usic.. 33 40
“  29. “  bill for trunk........ 17 00 100 40 2 57

Feby. 20 Cash bill of Bronson (dentist).. . . .  28 00 28 00 1 40
April 9. Cash bill of Tiffany........ 200 00 200 00 9 00
June 5. “  •* “  Mme. Snedden, (hat).. 25 00 25 00 87
Oct. 24. Trip to Richfield, &c............  90 86

“  24. Cash bill of Dr. Uebelacher.. . . . . .  38 00
Nov. 1. ................Tiffany.............................  200 00 329 86 2 29
Dec. 15. Cash paid bill of Prof. D ury..... 37 00 37 00 18
“  25. “  “  “  1 Steinway..-........ 3 80
“  30. “  “  “  “  Prof. Dury........ 11 00 14 80

Total chg. & int. to Jan. 1, ’84 . . . .  $1,296 71 $108 66
1 yrs. int. on above totals to Jan.

1 ,1 8 8 5 ........................................  84 32
1884.

Jan 6. C ash to Dr. Minor..............................  33 00
V 6. “  “  Dr. Y ale ..................... . . . .  41 50 * 74 50 4 47
“  26.' *' “  Prof D u r y .. . ........................ 18 00

Feby. 2. “  for personal use...............   2 00
“  14. “  to Dr. S a lisbu ry ......................  10 00
“  16. “  for personal use........................  3 75
•> 18. “  “  “  “ .................... 1 88 33 75 1 86
“  21. Cash paid bill of Worth......................  435 00

23. Cash to Prof. D ury............................  24 00
Mar. 10. “  to Overin and Hastings . . . .  3 00

11. * for personal use.......................  6 25
“  14. “  “  “  “    6 38 474 63 23 73
“  24. “  to T iffan y .......... ........................  19 81
“  29. *.* to Prof. D u ry ............................ 30 00
“  31. for personal use................  17 00
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Principal. Interest
tpril 1. Cash for personal use...................... $14 00

• 4 44 44 44 4 4  44 5 00
4 ( 3 “  to Overin & Hastings............. 5 50
i  4 “  “  to Park & Tilford................... 1 95
4 < “  “  “  Meyer.................................... 3 50
4 I 14. *' “ Donovan............................... 150 00
4 6 16. *• for personal Use...................... 16 45 $263 21 $11 84
4 4 21. ................................ . ................. ... 5 00
it 25. * “  “  “  .................. 25 00

May 5. “ to Tiffany.................................. 200 00
“  “  “  Vigouraux........................... 21 00

4 4 “  “  “  Slater.................................... 19 50
4 ( 7. “  “  Minor................................... 5 00
4 4 “  * “  Prof. Dury.......................... 24 00
• 4 15. “  “  Dr. Good^illie................... 5 00
4 4 “  ...........Leggat.......... ......................... 9 65 294 65 11 78
• 4 “  “  “  Overin & Hastings........... 7 38

June 6. “  for personal use.................... 4 90
4 4 4 4 4 4 4 4 4 « 7 75 20 03 70

|uly 1. “  *• sundries ............................. 6 47
4 4 3. “  revoking power of A ttv......... 1 75 8 22 25
4 6 7. *• as per receipt............................ 278 60 278 60 8 35
44 28. Cash as per receipt ...................................................................1,872 75

Aug. g  44 44 4 4  44 544 17 2,416 92 60 42
4 4 28. ‘ “  “ 236 67

Sept. 1 4 »  4 4  44 44 279 38 534 00 10 68
Oct. 0  44 44 44  44 68 22

• 4 0  44 44 44  4 4 75 46 143 68 22 15
Nov. |  44 4 4 4 4  44 198 33

4 4 ^  44 » 4  44 4 4 9 20 207 53 2 07
Dec. 0  4 4 4 4 » 4 4 4 116 67 116 67 58

Total chg. & int. to Jarj. 1, 1885 . . . $6 163 12 $331 95
1 yrs. int. on above, to Jan. 1,1886. . 389 70

1885.
Feby. 3. Cash as per receipt.................................................................. $516 00 $516 00 $28 42
Apr. 10. “  .................. ................................................................. .... 223 12 223 12 8 92
Feby. 15. Divd. U. S. Express Go., 33 shares

at 1............. ........................... .. 33 00 33 00 1 81
July 15. Divd. U. S. Express Co , 33 shares

at 1................................................. 333 55 333 55 10 00
Oct. 1. Divd. U. S. Express Co., 33 shares

at 1................................................. 121 00 121 00 1 80
Nov. 7. Cash as per receipt.......................... 115 49 115 49 1 15
May 1. Int. Mary land Coal Co., $5,000 7’s . .. 175 00

4 4 15. Divd. U. S. Express Co., 33 shares
at 1................................................. 33 00 208 00 8 32

July 1. Divd. Fliut & Pere Marquette, Pfd.
balance.......................................... 32 00 32 00 1 17

Aug 10 Divd. Manhattan Bk. Co , at .. 148 75
4 * 15. “ U. S Express Co., at 1......... 33 00 181 75 4 54

Sept. 1. Int. Am. Coal Co., $2 100 65 at 3 . . . . 63 00
1 Int Lehigh&Wilkesbarre,$6,000 65

at \ %  ......................................... .105 00 168 00 3 36
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Principal. Interest
Nov. 1. Int. Maryland Coal Co., $5,000 7’s,

8K....... ................................ . . .  $175 00
“  15. Divd. U. S. Express Co., at 1. 33 00 $208 00 $2 08

Dec. 1. Int. Lehigh & Wilkesbarre, $6,000
7’s at 1 % ..............................  105 00 105 00

Total chg. & int. to Jan. 1, 1886... $8,408 03 $793 24
1 yrs. int. on above totals to Jan­

uary 1, 1887...................................  550 06
1886.

Jan. 1. Divd. Flint & Pere Marquette, 66
shrs. at 2 .......................................  182 00 7 92

Feby. 17. Divd. U. S. Express Co., 33 shares
at 1..............    33 00 1 81

Mch. 1. Int. Am. Coal Co., $2,100 6’s at 3 .. 68 00
“  “  Int. Lehigh & Wilkesbarre, $6,000

7’s at \ % .......................................  105 00
“  10. Divd. Am. Coal Co., 1,000 shrs. at 2 550 00 718 00 35 90

May 13. Proceeds, Canton Stock, 33 shrs at 1 839 75
“  15. Divd U. S. Express Co., 33 shrs.

at 1....................    -33 00
“  11. Cash, per receipt................................  78 07
“  1. Int. Maryland Coal Co, $5,000 7’s

3J^..................................................  175 00 2,125 82 85 03
June 1. Int. Lehigh & Wilkesbarre, $6,000

7’s at 1 % .......................................  105 00 105 00 3 67
July 1. Rent, Terry & Scott, St. Louis.. . .  103 65

“  “  Divd Flint & Pere Marquette, 65
shares at 2 ..........................  165 00 268 65 8 06

Aug. 10. Divd. Manhattan Bk. Co., at 3J£ .. 148 75
“  15. U S. Express Co., 33 shrs. at 1. .. 33 00 181 75 4 54

Sept. 1. Int. Am. Coal Co., $2,100, 6’s at 3.. 63 00
“  “  Int. Lehigh & Wilkesbarre, 6,000 7’s

at \% . ............    105 00
“  4 Cash, as per her receipt....................  216 85 384 85 7 70

Oct. 26. Rents Terry & Scott.......................... 59 97
Nov. 1. Int. Maryland Coal Co., $5,000 7’s

■ a tB % .............................   175 00
“  15. Divd. U. S. Express Co., 33 shares

at 1.............     33 00 267 97 2 08
Int Lehigh & Wilkesbarre, $6,000

7’s at \ % .......................................  105 00 52

Total chg & int. to Jan 1,1887.... $12,555 07 $1,500 00
1 year’s interest on above totals to

Jan 1, 1888............. .................. . . 843 30
1887.

Jan. 1 Rent Terry & Scott. St. L ou is.. . .  121 49
“  “  Divd. Flint & Pere Marquette 2J£. 165 00 286 49 17 19

Feby. 14 Rent Terry & Scott, St. Louis.. . .  101 02
Feby. 15. Divd. U S. Express Co , 33 shares

at 1  ...............  33 00
Feby. 10. Manhattan Bk. Co., 85 shares at 3J  ̂ 148 75 283 77 10 05
Mar. 1. Int. Am. Coal Co., $3,000 6L at 3 .. 63 00

“  4 Int Lehigh & Wilkesbarre, $6 000
7’a ................................................. 105 00
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Principal. Interest
lar. 10. Divd. Am. Coal Co., 1,100shrs. at 2 $550 00 $718 00 $85 90
4ay 1. Mercantile Trust Co., Cert., Erie 7’s 890 45

‘ 1. Mercantile Trust Co , Cert., Erie 7’s 286 21
“  1. Mercantile Trust Co., Cert , Erie 7’s 34 21 710 87 24 88

Total chg. & int. to Jan. 1,1888, $14,553 21 $2,431 32
)ne year’s int. on above totals to Jan 1, 1889, 1,019 07

Total charge and interest to Jan. 1,
. yr.’s interest on above totals to Jan.

Total charge and interest to Jan 1,
. yr.’s interest on above totals to Jan.

Total charge and interest to Jan. 1, 
[ yr.’s interest on above totals to Jan.

Total charge and interest to Jan. 1, 
1 yr.’s interest on above totals to Jan.

Total charge and interest to Jan. 1, 
l yr.’s interest on above totals to Jan.

Total charge and interest to Jan. 1, 
L yr.’s interest on above totals to Jan.

Total charge and interest to Jan. 1,

1889 . . . $14,553 21 $3,450 39
1,1890.. 1.080 22

1890 . . . $14,553 21 $4,530 61
1. 1891.. 1,145 03

1391 . . . $14 553 21 $5,675 64
1,1892.. 1 213 73

1892.... $14,553 21 $6,889 37
1, 1893.. 1,286 55

1893.... $14,553 21 $8,175 92
1.1894.. 1 363 74

1894___ $14,553 21 $9,539 66
1,1895.. 1,445 57

1895.... $14,553 21!|10,985 23

T o t a l . . . . ......................... ............. ............
Allowance of $75 per month for remittances 

during sixteen months in Europe, $1,300; 
average interest to Jan. 1, 1882 (8 months),

$25,538 44

$52—$1,352.
Add interest on this amount, with annual rests 

from Jan. 1, 1882, to Jan. 1, 1895.
Total...............................................................  2,829 97

Josephine Pomeroy is charged with the above
total, including principal and interest.. . .  $28,368 41

SCHEDULE A, II.

What J o s e p h in e  P o m e r o y  received as income from her fund 
of $50,000 derived from the estate of George Pomeroy, and paid 
her by the New York Life and Trust C o , with interest annually 
thereon. Said income stated from July 1st, 1887, to which date 
there had been an equal division between said Josephine, Julia 
and George P. Pomeroy.

1888. Income. Interest
Jan. 1. Cash Income.......................................................  $150 00

Int. , 12 mo’s to Jan. 1, ’89.............................  $9 00
July 1. Cash Incom e................. ' ....................................  158 00

Int., 6 mo’s to Jan 1, ’89................................. 4 74

Total charge and interest to Jan 1, ’89.. $3U8 00 $13 74
1 yr.’» interest on above totals to Jan. 1, '90 19 30
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Income. Interest
1889.

Jan. 1. Cash Incom e...................................................... $220 00
Int., 12 mo’s to Jan. 1 ,’90............................. $12 20

July 1. Cash Income............................................. 400 00
Int., 6 m os....................................................... .  12 00

Total -charge .and int. to Jan. 1, ’90.........  $928 00 $71 98
1 yrs. Int. on above totals to Jan. 1, ’91... 60 00

1«90.
Jan. 1. Cash Incom e......................................................  475 00

Int , 12 mos. to Jan 1, $1 . . . .  . . . . ......... .  28 50
July 1. Cash Income . . . . . ............................................ 650 00

•Int. 6 m os................... .....................................  19 50

Total charge -and Int to Jan. 1, .01 ...... $2,053 00 $179 98
1 yrs. Int. on above totals to Jan. 1, ’9 2 . . . .  133 98

1891.
Jan. 1 Cash In com e ...................................................  815 00

Int., 12 mos. to Jan. 1. ’92............... $48 90
July 1. Cash In co m e ..................................................  1000 00

Int 6 mos........  ..............................................  30 00

Total-charge and Int. to Jan. 1, ’92____  $3,868 00 $392 86
1 yrs. Int. on above totals to Jan. 1, ’9 3 ...  255 65

1892.
Jan. 1. Cash Incom e................................... ................ 700 00

Int. 12 mos. to Jan. 1, ’9 3 . . . . . ............. 42 00
July 1. Cash In com e......................... ........................  1,145 00

Int. -6 m os........ ............................................ . • 34 35

Total charge and Int. to Jan 1, ’9 3 . . . . . . .  $5,713 00 $724 86
1 yrs Int. on above totals to Jan. 1, 94 ..  386 27

1893.
Jan. 1. Cash Incom e.......................... ...........................  °65 00

Int. 42 mos to Jan. 1, 94 ............................... 57 90
July 1. Cash In c o m e .. . . .......................... .................... 950 00

Interest 6 m o s . . . . . ........................................  28 50

Total charge and Int. to Jan. 1, 9 4 .......... $7,628 00 $1,197 53
1 yrs. Int. on above totals to Jan. 1, 9 5 . . .  529 53

1894.
Jan. 1. Cash Incom e............. . .................................  980 00

Int. 12 mos to Jan. 1, 9 5 ..................... ...........  58 80
July 1.. Cash Incom e...................................... ...............  1,080 00

Int. 6 m os................................. ........................ 32 40

Total charge and Int. to Jan. 1, 9 5 ........  $9,688 00 $1,818 26
O ne third above Charge and Int. due 

Estate of George P. Pomeroy from 
said Josephine Pom eroy.........................  $3,835 42
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SCHEDULE B, I.

What Julia Pomeroy (Newell) received from the estate o f
George Pomeroy.

Principle. Interest ■
1881.

Jan. 29. Cash for personal use................... $25 00 $25 00 $1 38
Feb. 19. Cash paid bill of M. Sequin........ 31 50

I « 19. “  “  “  Miss Stebbins.. 62 50
Mar. 7. “  “  “  Agatha, 1 mo.

7 d. (y2) ...................................... 5 33 98 33 4 92
Apr. 11. Cash paid bill Park Ave. H otel.. 108 00»( 15. “  “  “  Dr Baldwin.......... 26 00 134 50 36 18

« 6 22. “  “  “  Sequin................... 30 80
4 4 27. “  “  “  Oelrichs................. 130 00
(« 28. Cash p a id .................... ................... 100 00

May 2. Cash paid bill Dr. Raym ond.. . . 5 00
t  4 10. Park Ave. Hotel bill to Apr. 30.. 66 50 332 30 13 29

Oct. 28. Cash paid bill of Dr. Minor.......... 5 00 5 00 07
Dec. 31. Cash Xmas to mother................... 15 00 15 00

Total charge and Int. to Jan. 1, ’82.. $610 13 $55 84
1 yrs . Int. on above totals to Jan. 1, ’8 3 . . . . 39 96

1882.
Jan. 18. Cash Xmas to Edward Pomeroy 7 50 7 50 41
Oct. 11. Steamer expenses to M adison... 6 65 6 65 10
Oct. 22. Cash for personal use................... 10 00

4 4 24. <t it  Yt a 15 00
Nov. 5. it tt it . (( 20 00 45 00 45
Dec. 2. it it n  11 20 00 20 00 10

Total charge and Int. to Jan. 1, ’83.. $689 28 $96 86
1 yrs. Int. on above tota's to Jan.

1, ’8 3 ...................................................... 47 17
1883.

Jan. 29. Cash paid Tiffany......................... 200 00 2Ó0 00 11 00
Apr. 5. “  “  W orth......................... .. 419 28 419 28 18 87
June 5. “  Mme. Snedden........... 3C 00 30 00 1 05
July 12. Cash paid Tiffany. ...................... 200 00 200 00 6 00
Nov. 16 “  for personal use................... 10 00

44 1. Paid bill C. Donovan of 1881.... 200 00
t t 5. “  “  W. Sturges for dress... 100 00
“ 13. ‘ “ C Donovan................... 200 00
44 2. “  “  Ferguson livery.......... 3 00 513 00 - 5 12

Dec. 15. “  “  Prof. Dury...................... 18 00 09
4 • 19. “  “  personal use................... 10 00
4 4 30. “  “  Prof. D u ry .. ................ 6 00 16 00

T otial charge and Int. to Jan. 1, ’8 4 ... $2085 56 $186 16
1 yrs. Int. on totals to Jan. 1, ’85........ 136 30

1884.
Jan. 2. Cash paid bill T iffany..................... 200 00

. ( 5. “  "  “  Dr. Minor................ • 15 00
“  “  “  Dr. Y ale................... 6 50 221 50 13 29

t 6 17. “  “  C. Donovan.............. 225 00
“  26. “  “  Prof. Dury ............ 8 00
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t 4 29.
i *

1 0 .

4 t 31.
( 4 14.

1 1 .

* 6 14.
4 4

2 1 .

Apr. 1 .

4 4
1 2 .

*• 17.
4 4

2 1 .

May 5.
* 4  

4 4

7.
44

4 • 

4 4

4 4

15.

June 6.
44 7.

July 1
4» 3.
4 4 7,
4 4 28,

Aug. 5.
Aug. 28.
Sept. 1 .

Oct. 6
4 4 8.

Nov. 1.
4 » 7,

Dec, 3.

1885
Feby. 3.
Apr. 20.
July 15.
Oct. 1.
Nov. n*4.
Feby. 15.

July 1
Aug. 10

“  15.
Sept. 1

Cash for personal use....... .............   $2 00
Cash bill of Overin & Hastings.. . .  7 00

“  for personal use.......................  1 87
‘ bill of Prof. D ury.....................  12 00
44 “  “  S later____ ______   20 25
** “  “  Ferguson........................  2 87
“  for personal use....................... 15 00
“  bill Prof. Dury........................  15 00
“  “  Overin & H as.ings.........  5 00
“  for personal use.......................  17 00

: “  - "  “  “ ..............  2 50
“  * “  “  44 . . ...................  6 25
“  “  •• ‘ 3 87
n  a  «« it j 25
“  “  . “  “    14 00
“  44 “  ** . 1 45
“  bill of Arnold Constable.___ 24 ( 0
“  for personal use....... ............... 5 00
“  bill Dr. Minor..........................  105 00
“  “  Lazuick........ ................ . . .  150 00
“  “  Prof. D u ry ... ...... ........... 12 60
“  y$  E. Pomeroy to N ew port... 9 60
‘4 bill of Leggat............................  1 50
“  “  “  Dr. Goodwillie............... 9 00
“  for personal use.......................  4 90
a  << tt  a  r j fj»g

44 for sundries...............................  6 47
“  George Blackwell...................  1 75
“  as per receipt...........................  278 60
44 “  “     1,872 75
“  “  “  “       544 17

Cash[as per receipt...........................  236 67
“  “  “  “     297 33
“  “  “  ... ..........................  68 22
44 •4 44 ........ : ............... 75 46
44 “  “  “    198 33

“  “  “    9 20
•* 44 44 •*   116 67

Total charge & int. to Jan. 1, ’85.
1 yrs. int. on totals to Jan. 1, ’86.

Cash as per rectip’ ...........................  $516 67
“  44 44 4    223 12
4- 4 4 44 44   335 55
44 44 4 4 4 4 ...............................  121 00
41 44 4 4 4 4    115 49

Divd. U. S. Express Co., 33 shares
at 1 . .......................     33 00

Divd. Flint & Pere Marquette, Pfd. 32 00 
Divd. Manha tan Bk. Co.. at3J£.. . .  148 75

“  U. S. Express Co , at 1.......... 33 00
Int Am Coal Co , $2,100 6’s at 3 .. 63 00
Lehigh & Wilkesbarre. 6,000 7’s at

1 % . . . . ............................................ 105 00

Principal. 

$242 00

36 99

81 32

316 70 

12 65

285 82

2 416 93

534 00

143 68

207 53 
116 67

$6,702 34

516 67 
223 12 
333 55 
121 00 
115 49

33 00 
32 00

181 75 

168 00

Interest

$13 31

1 85

3 66

12 67 

43

8 60 

60 42 

10 68

2 15

2 07 
58

$452 20 
429 27

28 42 
8 91 

10 00 
1 81 
1 15

1 81 
96

4 54

3 36
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Principal. Interest
Nov. 1. Int. Maryland Coal Co., $5,000 7’s

at 3/4................................................... $175 00
“  15. 
1885.

Divd. U. S. Express Co., at 1........ 88 00 $208 00 $2 08

Dec. 1. Int. Lehigh & Wilkesbarre, $6 000
7’s ..................................................... 105 00 52

Total charge & Int. to Jan. 1, ’£6. $8,739 92 $944 83
1 yrs. Int on above totals to 

Jan. 1,1887................................ 587 08
1886.

Jan. 1. Divd. Flint & Pere Marquette, 66
shares............................................. 100 00 6 00

Feby. 15. Divd. U. S. Express Co , 33 shares. 33 00 33 00 1 81
Mch. 1. Int. American Coal Co., $2,100 6’s . . 63 00

11 » t Lehigh & Wilkesbarre $6,( 00 7’s . .. 105 50
< < 10. Divd. Am. Coal Co., 1,100 . hares.. 550 00 718 00 35 90

May 13. Proceeds Canton Co., 33 shares.. . . 1,839 75
11. Cash as per receipt less $148.75___ 78 07

i i 15. Divd. U. S. Express Co., $5,000 7’s. 175 00 2,092 82 83 69
June 1. Int. Lehigh & Wilkesbarre $6,000

7’s .................................................... 105 00 3 67
J«iy 1. Rent Terry & Scott, St. Louis....... 103 65

t c 4 « Divd. Flint & Pere Marquettee, 66
shares............................................. 165 00 268 65 5 06

Aug. 10. Divd. Manhattan Bk. Co ............... 148 75
( i 15. “  U. S. Express Co , 33 shares, 33 00 181 75 4 54

Sept. 1 Int. Am. Coal Co., $2,100 6 s a t . . . . 363 00
•• 1. Int. Lehigh & Wilkesbarre $6,000

7’s at 1 % ........................................ 105 00
t < 4. Cash as per receipt........................... 216 85 384 85 7 70

Oct. 26. Rents Terry & Scott......................... 59 97
Nov. 1. Int. Maryland Coal Co. $5,000 7’s.. 175 00

( ( 15. Divd. U. S Express Co , 33 shares 33 00 467 97 2 51
Dec. 1. Int. Lehigh &Wilkesbarre $6,000 7’s 105 00 52

Total charge & Int to Jan. 1 , ’87, 12,891 96 1 683 31
1 yrs. Int. on above totals to Jan. 1. ’88, 874 52

1887
Jan. 1. Rent Terry & Scott, St L ou is.. . . 121 49

( t 41 Divd. Flint & Pere Marquette. 66
shares at 2J£ ............................... 165 00 286 49 17 19

Feb. 14. Rent Terry & Scott. St. Louis . . . 101 03
i i 15 Divd. U. S. Express Co., 33 shares

at 1................................................. 33 00
Nov. 10 Divd. Manhattan Bk. Co 85 shares

at 3%  .......................................... . 148 75 282 78 15 55
Mar. 1. Int A. M. Coal Co., $2,100 6’s at 3. 63 00

•* « ( Int.Lehigh & Wilkesbarre $6,000 7’s 105 00
« • 10 Divd. Am. Coal Co., 1,1000 shrs. 2 550 00 718 00 35 90

May 17. Mercantile Trust Co. Ceit. Erie 7’s 390 45
» ( “ Mercantile Trust Co. Cert. Erie, 7’s 274 85
( t Mercantile Trust Co Cert. Erie, 7’s 34 21 699 58 24 88

Total charge & Int to Jan. 1, ’88.. ............$14,878 81 $2 651 35
1 yrs. I it. on above totals to Jan. 1, ’89........ 1,(51 81

(134)
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Principle. Interest

Total charge and lut. to Jan. 1, ’89......................... .. $14,878 81 $3,703 16
1 yrs. Int. on above totals to Jan. 1, ’90................. * • • • 1,114 92

Total charge and Int to Jan. 1, ’90................................$14,878 81 $4,818 08
1 yrs. Int. on above to Jan. 1, ’91 ................................... 1,181 81

Total charge and Int to Jan. 1, ’91.................................$14,878 81 $5,999 89
1 yrs. Int. on above to Jan. 1, ’92 ......... ........................ ■ 1,252 72

Total charge and Int. to Jan 1. ’92 .................................$14 878 81 $7 252 61
1 yrs. Int. on above to Jan 1, ’93 ................................... 1,327 89

Total charge and Int. to Jan. 1, 93 ......... ...........• • • *.$14,878 81 $8,580 50
1 yrs. Int. on above to Jan. 1, 94.........................  .. • • 1 407 56

Total charge and Int. to Jan. 1, 9 4 ...............................$14,878 81 $9,998 06
1 yrs Int. on above to Jan. 1, ’9 5 .................................. 1 ^

Total charge and Int. to Jan 1, ’95..................... .......... $14,878 81 $11,480 07
$26 358 88

Allowance of $75 per month for remittances daring 
sixteen months in Europ-*, $1300. Average inter­
est to Jan. 1. ’82 (8 months) $52, $1352.

Add interest on this amount with annual rests from
Jan. 1, ’82, to Jan. 1, 1895. T ota l.............................  $2,829 97

Julia Pomeroy is charged with a grand total, includ­
ing principal and interest..................................... • • • • $29,188 85

SCHEDULE B, II.

What J u l i a  P o m e r o y  received as income from her fund of 
$50,000 derived from the estate of George Pomeroy, and paid 
her by the New York Life and Trust Co., with interest annu­
ally thereon. Said income stated from Juiy 1st, 1887, at which 
date there had been an equal division between said Josephine, 
Julia and George P. Pomeroy.

Income. Interest
- 1888.
Jan. 1. Cash income....................... . .........................  $150 00

Int., 12 mos., to Jan. 1, ’89................... ...  • • • ® ®0
July 1, Cash income......................................................

Int., 6 mos., to Jan. 1, ’89......................... .. • • 4 74

Total charge and Int. to Jan. 1, ’8 9 . . . .  $308 00 $13 74
1 yrs.’ Int. on above totals to Jan. 1, 90 . . .  19 30

1889.
Jan. 1. Cash Incom e..................... ................................  ^0

Int. 12 mos , to ’ an. 1, ’90.........................• • 13 20
Tuly 1, Cash In com e................................ ..................  400 0Q

Int., 6 mos................. ............................ ...........  12 00

Total charge and Int. to Jan. 1, '9 0 ....  $928 00 $71 98
1 yrs. Int on above totals to Jan. 1, 9 1 ... . 60 00

( 13'»)
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Income. Interest
Jan. 1. Cash Income......... ............................................. $475 00

Int. 12 mos., to Jan 1, ’91........... ............... .. $28 50
July 1. Cash income......................................... ...........  650 00

Int. 6 mos................. .........................................  19 50

Total charge and Int. to Jan. 1, ’9 1 . . . .  $2,053 00 $179 98
1 yrs, Int. on above totals to Jan. 1, ’9 2 ... 133 98

1891.
Jan. 1. Cash income....................................................... 815 CO

Int. 12 mos. to Jan. 1, ’92............ ................... 48 90
July 1. Cash in c o m e .................................................... 1,000 00

Int. 6 mos.......... .............................. ................... 30 00

Total charge and Int. to Jan. 1, ’93..-.. $3,868 00 $392 86
1 yrs. Int. on above totals to Jan. 1, ’93___  255 65

1892.
Jan. 1. Cash incom e.................................................... . 700 00

Int. 12 mos. to Jan. 1, ’93...............................  42 00
July 1. Cash income.................................................... . 1,145 00

Int , 6 m os............................... .. .....................  34 35

Total charge and Int to Jan. 1, ’93........  $5,713 00 $724 86
1 yrs. Int. on above totals to Jan 1, '9 4 .. ..  386 27

1893.
Jan. 1. Cash incom e.. . .  ........................... .........  965 00

Int., 12 mos. to Jan. 1, ’94.............................  57 90
July 1. Cash income................ .......................  .......... 950 00

Int., 6 m os............................. .......................• . 28 50

Total Charge and Int. to Jan. 1, 9 4 . . . .  $7,628 00 1 197 53 
1 yrs. Int. on above totalsto Jan. 1, ’9 5 . . . .  529 53

1894.
Jari. 1. Cash incom e......................... ................. ......... . 980 00

Int. 12 mos. to Jan. 1, ’95................ .............  58 80
July 1. Cash incom e................................................ . .  1,080 00

Int. 6 m os............................................................ 32 40

Total charge and Int. to Jan. 1, ’9 5 ... $9,688 00 $1 818 26
One-third above charge and Int. due estate of Geo. P.

Pomeroy from said Ju’.ia Pom eroy.................. ...........  $3,835 42

• SCHEDULE C.

What G e o r g e  P. P o m e r o y  received from the estate of 
George Pomeroy:

Principal. Interest.
1881.
Jan. 1. Income of N. Y. Life & Trust Co. $30,000

F u n d .. . ............... ' ............................ . . .  $940 00
Int., 12 mos. to Jan. 1, ’82.................... ........  $56 40

July 1. D o..................... ..................... ......................... 1,023 75
lot. 6 mos. to Jan. 1, ’82 ................... ...........  30 72

Total charge and Int. to Jan 1, ’82........ $1,963 75 $87 12
1 yrs. Int. on above totals to Jan. 1, ’83 ... 123 05

(136)
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1882. Principal. Interest
Jan. 1. D o ......................................................................... $1,023 75

Int. 12 mos. to Jan. 1 , ’83........................... $6143
July 1. D o ......... ................................................ ..............  1,023 75

Int. 6 m o s . . . ...................................................... 30 72

Total charge and Int. to Jan. 1, ’83........$4 Oil 25 $302 32
1 yrs. Int. on above totals to Jan. 1, ’8 4 . . . .  258 81

1883.
Jan. 1. D o........................................................................ 1,023 75

Int. 12 mos. to Jan. 1, ’84................................. 61 43
July 1. D o ......... ................................................ ............... 1,023 75

Int. 6 m os........................................ ..................  30 72

Total charge and Int. to Jan. 1 ’8 4 ... . $6,058 75 $653 28
1 yrs. Int. on above totals to Jan. 1, '8 5 ....  402 72

1884.
Jan. 1. D o ................................... . ........................... 1.023 75

Int. 12 mos. to Jan. 1, '85................................. 61 43
July 1. D o ...................................... ...................................  1,023 75

Int. 6 m os............................................................ 30 72

Total charge and Int. to Jan. 1 , ’85 . . . .  $8,106 25 
1 yrs. Int. on above totals to Jan. 1 ,’8 6 . . . .  $555 26

1885.
Jan. 1. Income N. Y. Life & Trust Co. $30,000 Fund 1,023 75

Int. 12mos. to Jan. 1, ’86....................... .. .. 61 43
July ï . D o ..........................................................................  1 023 75

Int. 6 m os ......................... ................................  30 72

Total charge and Int. to Jan, 1, ’86........$10,153 75 $1,795 56
1 yrs. Int on above totals to Jan. 1, ’8 7 . . . .  716 96

1886.
Jan. 1. D o ........................... ........ ........... . 1,023 75

Int. 12 mos to Jan 1, ’87.................................  61 43
July 1. D o . . ........................................... .................... .. 1 023 75

Int. 6 mos............................................................ 30 72

Total charge and Int. to Jan. 1, '87........$12,201 25 $2 604 67
1 yrs. Int on above totals to Jan. 1. ’8 8 . . . .  888 36

1887.
Jan 1. D o .........................................................................  $1.023 75

Int. 12 mos. to Jan. 1, 88.................  ............ 61 48
May 1. D o .................................................. ' ................ ... 682 50

Int. 6 mos ..................... ................................... 20 48

Total charge and Int. to Jan. 1, ’88.................................. $13,907 50 $3,574 94
1 yrs. Int. on above totals to Jan. ’89..............................  1,048 95

Total charge and Int. to Jan 1, ’8 9 ....................... ........$13 907 50 $4,623 89
1 yrs. Int on abjve totals to Jan. 1, ’90 .......................  1,111 88

Total charge and Int Jan. 1, ’90...................  ................$13,907 50 $5,735 77
1 yrs. Int. on above totals to Jan. 1 ’91 ............ ......... ... 1 178 60

Total charge and Int. to Jan. 1, ’91 ................................ $13,907 50 $6,914 37
1 yrs Int. on above totals to Jan 1, ’92................ . . . .  1,249 31

Total charge and Int to Jan. 1, ’92..................................$13 907 50 $8,163 68
(137)
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Principal.
1 yrs. Int. on above totals to Jan. 1, ’93

Interest
$1,324 27

Total charge and Int. to Jan. 1, ’93...................................$13,907 50 $9,487 95
1 yrs. Int. on above totals to Jan. 1, ’94.........................  1,403 73

Total charge and Int. to Jan. 1, ’94................ .............. .$13,907 50 $10,891 68
1 yrs. Inti on above totals to Jan. 1, ’95...................... .* 1 487 95

Total charge and Int to Jan. 1, ’9 5 . . . . . .  ..................... $13 907 50$12,379 63
Estate Geo. P. Pomeroy is charged with a grand total, 

including Principal and Interest, $26,287 13

SCHEDULE D.

What J o s e p h in e  P o m e r o y , J u l i a  P o m e r o y  and G e o r g e  P  
P o m e r o y  are equally charged with, and which therefore need 
not be carried out in the accounting nor interest figured thereon;

I.

Distributed to each by F. R. Chandler, trustee of the joint 
funds derived from the estate of George Peabody and the estate 
of Edward Pomeroy, in accordance with the agreement of April 
13, 1887 :
1st Dividend (Chandler Ex., A. 1, P. R., 174)...............................
2d ‘ “  “  “  “  “  ......... ....................
Dividend in securities estimated value (Chandler Ex. W ., Cross

Ex. P. R. 174)........................................ ........................................
interest in a temporary trust fund of $17,169.23 (Chandler Ex.

A. 1, Cross Ex. P. R ., 1 7 4 )................... ....................................
%  interest in an improvement trust fund of $25 394 10, after­

ward fully distributed for the joint benefit (Chandler Ex. 
A. 1, Cross Ex., P. R 1 7 4 ) . . . . ; ................................................

$4,000 00 
50,000 00

73,896 67

5.723 08

8 431 37

Total $142 051 12

II.

Distributed to each from the proceeds of land sold under the 
Benton judgment by Jacob Klein, administrator of estate of 
George Pomeroy, in Missouri.

Mch. 5, 1888 
July 10 1888 
Apr. 9, 1888 
May 20, 1889

$16,145 86 
4 918 31 

150 00 
172 16

Total
(138)
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II I .— Miscellaneous.

May 14, 1887—Collected by each, net proceeds Yacht Triton
s o ld ...........................................................................  $5 888 86

July 1, 1887—Collected by each for life insurance from the 
N. Y. Consolidated Stock and Petroleum Ex­
change..................................................... . . .............  2,666 66

Total.........................................................................................  $3,255 52

Summary o f  Schedule D .

I ................................................................. ...........................................  $142,051 11
l ì , . . ................................................................ .................... 21,386 84

IXI............; ................ ............................................................................. 3 255 52

T o ta l ............................ . ........................... .............. .. $166,693 47
Total for the Three H eirs .............................................. ................  500,070 41

SCHEDULE E, I.

What credits J o s e p h in e  P o m e r o y  should be allowed in the 
settlement of this account with the estate of George P. Pomeroy:

Principal. Interest,
1886.

Nov. 13. Cash for Astoria Taxes, % ............................  $277 86
Int. 2 mos. to Jan. 1, ’87........ ...................... $2 78

Total credit and Int. to Jan. 1, ’87. $277 86 $2 78
1 yrs. Int on above totals to Jan. 1, '88.......  16 84

1887.
Mch. 14. Cash for Madison Taxes, .........................  222 56

Int. 10 mos. to Jan. 1, ’88............................... 11 13

Total credit and Int. to Jan. 1, ’88. $504 42 $30 75
1 yrs int. on above totals to Jan. 1, ’8 9 .. . .  31 87

1888.
N oi. 20. Cash for Kearny Taxes, } £ . . . . .  30 22'
Dec. 11. “  Madison Taxes, 'f i ........  157 79
Dec. 14. “  •* Bayonne Taxes, y i........  13 67

------------  20168
Int. 1 mo. to Jan. 1 , ’8 9 . ........... . . . . . ...........  101

Total credit and Int. to Jan. 1, ’8 9 . $702 10 $63 63
1 yrs Int on above totals to Jan. 1, 90 .. 45 94

Total credit and Int to Jan. 1, ’90.......... $702 10 $109 57
1 yrs. Int. on above totals to Jan. 1, ’9 1 ... 48 70

1890
Dec. 20. . Cash for Madison Taxes. % ,.........................  247 91

Total credit and Int. to Jan 1, ’91.........  $950 01 $158 27
1 yrs. Int. on above totals to Jan. 1. ’9 2 ... 66 59

1891.
Nov. 25. Cash for Passaic Taxés ...........................  1 49

Int. 1 mo. to Jan 1, ’92 ............... ..........  07

Total credit and Int. to Jan. 1, ’92..........
1 yrs. Int. on above totals to Jan. 1, ’9 8 .. . .

(139)
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1892. Principal. Interest
Mch. 31. Cash for Madison Taxes, x/2 ..........................  $275 89

Int. 9 mos. to Jan. 1, ’93................................. $12 42

Total credit and Int. to Jan. 1, ’93..........  $1,277 89 $307 84
1 yrs. Int. on above totals, to Jan. 1, ’94.. 92 11

1893.
Jan. 12. Cash for Madison Taxes. x/2 ........................... 264 40

Int. 12 mos., to Jan. 1, '94 ............................  14 86
Dec. 27. Cash for Madison Taxes, x/2    ...................  288 75

Total credit and Int. to Jan. 1, ’94 ........... $1,780 54 $415 81
1 yrs. Int. on above totals, to Jan. 1, ’9 5 . . . .  131 78

1894.
Sept. 15. Cash for Madison Homestead, x/2 ...............  158 53

Int. 4 mos. to Jan. 1, ’95..................... ..........  3 17

Total credit and Int. to Jan. 1, ’95............ $1,939 0 / $550 76
Balance on Rathbun’s account.....................  33 33 3 25
Int. from Nov 15, '92, to Jan 1, ’95............ 58 60 9 17

Do. with Int. from Apr. 1, 1892. 2 ’ yrs 9
m os.....................................................................  $2,031 00 $563 18

Josephine Pomeroy is credited with a grand total, in­
cluding principal and interest................ ................ $2,594 18

II.

What credits J u l i a  P o m e r o y  should be allowed in the settle­
ment of this account with the estate of George P. Pomeroy:

Same as I, acite, making total credit and interest
Jan. 1,1895..................... ....................................... $2 594 18

III.

What additional credits J o s e p h in e  P o m e r o y  and J u l i a  P o m e ­
r o y  should be allowed in the settlement of this account with 
the estate of George P. Pomeroy:

Iggg Principal. Interest
Jan. 16. Cash Sundries.....................  ...........................  $397 14

Int 11 mos. to Jan. 1, ’89............................... $21 84
Aug. 20. Cash, Jackson Note.......................................... 1,111 10

Int , 4 mos............. .................... .....................- : 22 22
Oct, 5. Cash, Jackson Note.......................................... 247 34

Int. 3 m os........................................................  3 71
Oct. 15 Cash..................... ............................................... 268 89

Int. 3 mos......................... ....... . . . .  I ...... ........  4 03
Nov. 20. Cash, Ins S crip ...................... ......................... 5 47

Int 1 m o ............................................................ 03

T o'al credit and Int. to Jan. 1 ’8 9 ... '.........  $2,029 94 $51 83
One yrs. Int on above totals to Jan. 1, '90 124 90

(140)
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1889 Principal. Interest
May 31. Caáh Jackson Note............................................  $1,364 36

Int., 7 mos , to Jan. 1. ’9 0 ............................... $47 75

Total credit and in*-, to Jan 1, ’90............. $3,394 30 $224 48
1 y-s. int on above totals to Jan. 1 ’91........  217 13

1890.
July 26 Cash, as per statem ent....................... ............ 225 22

Int., 5 mos , to Jan 1, ’91 .............. ............ 5 62

Total credit and int. to Jan. 1, *91. . . . .  $3,619 52 $447 23
1 yrs. int. on above totals to Jan. 1 '92........ 244 00

Total credit and int to Jan. 1, ’92............. $3,619 52 $691 23
1 yrs. int. on above totals to Jan. 1, '93........ 258 64

Total credit and int to Jan. 1, ’93. . . . . . .  $3 619 52 $949 87
1 yrs. int. on above totals to Jan. 1, ’94 . . . .  274 16

Total credit and int. to Jan 1, ’94............ $3.619 52 $1 224 03
1 yrs. int. on above totals to Jan. 1, ’95. . 290 61

Total credit and int to Jan. 1, '9 5 ..........$3,619 52 $1 514 64

Grand total................... .......................  $5 134 16
Josephine Pomeroy is credited one-half, or.................... 2.567 08
Julia Pomeroy is credited one-half, o r ......................... .... 2,567 08

And the Master further reports that the household furniture 
and fixtures at and in the homestead at Madison do remain 
there in use and go with the same, in case of partition or sale, 
unless on special application hereafter the Court shall other­
wise direct, as to the whole or any part thereof, or the parties 
shall otherwise arrange by agreement.

And the Master further reports that the $1,000 Second Income 
Mortgage Gold Bond, Baltimore & Ohio Southwestern R. R. 
secured by Third Mortgage (original account, p. 35, item 12), be 
forwarded to New York and sold for the account of the parties 
ínteres‘.ed, with instructions to remit one-third of the net 
proceeds to Josephine Pomeroy, one-third to Julia Pomeroy 
Newell, and one-third to Frank R. Chandler, executor and 
trustee estate of George P. Pomeroy.

And the Master further reports that, as required by the 
decree aforesaid, he has taken evidence concerning the material 
facts relating to the conversion by the said Josephine Pomeroy 
and Julia Pomeroy Morrison (Newell) of the said trust fund in 
favor of the said George P. Pomeroy, including the value of the 
securities embraced in the same, and find that after the death 
of George 1*. Pomere)7, and on or about the 2oth day of April, 
1888, the New York Life Insurance and Trust Company, 
trustees of the trust f i nd  for the benefit of George P. Pom­
eroy, paid the securities of which that fund had consisted, 
equally between the said Julia and Josepl ine, to wit, three
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$5,000 bonds of the New York Central Railroad to each sister. 
This payment was made in accordance with the provisions of 
the will of George Pomeroy and with the knowledge and consent 
of Frank R. Chandler, executor of George P. Pomeroy’s estate 
— who furnished the necessary affidavits to enable the said' 
Julia and Josephine to draw out the said securities from the 
said Trust Company.

The bonds so received by each sister were quoted April 20th, 
1888, on the N ew  York Stock market at 133

These bonds yielded seven per cent, interest on their par 
value.

It is not within the power of the sisters to restore, surrender 
or bring into Court the said securities or any part thereof for 
the reason that the defendants sold the bonds in the year 1888.

PLAN OF EQUALIZATION AND SETTLEMENT OF THE ACCOUNT.

Josephine Pomeroy is charged—
Schedule A  I ..................................

“  A l l ............................

Josephine credited—
Schedule E I ..................................

E I I I ...............................

Julia Pomeroy Newell is charged—
Schedule B I .........................................

“  B I I ...................... ................

Julia credit—
Schedule E I I ......................................

“  E I I I .....................................

$28,368 41 
11 506 26

— — %-----■ $39,874 67

$2,594 18 
2.667 08

-------------- $5,161 2»

$34,713 41

$29,188 85 
. 11,506 26 
--------------  $40,695 11

$2,594 18 
2.567 08

--------------$5,161 26

Estate of George P. Pomery charged—
$35,533 85

Whole amount of father’s estate charge­
able against Josephine, Julia and
estate of George P. P ............... ............ 96,534 39

An equal one-third is $32,178 13.
To Equalize—

Josephine should pay to the Estate of George P P om eroy... $2 535 28
Julia shou d pay to the Estate of George P. Pomeroy............... 3,355 72
Said Estate has received....................... ........................................ 26 287 13

Equalizing total (% )...................  .......... ...................... $32,178 14
And the Master further reports that the following assets and 

securities, unsalable and worthless, with perhaps, the excep-
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tion of T h e  T orch  L ak e M in in g Co. shares, now  in the hands of 
the M aster, be divided into three lots, as fo llow s:

. A .
Note W. S. Dennis,

Oct. 7, 1886. 6% .................................... ...........•’ .............................  $200 00
41 Shares The Chicago & Grand Trunk Railway C o ......................

Dated March 11, 1881.
100 Shares Hukiil Guld & Silver Mining Co., $5.00 each................ ...................

Issued Jan 9 and 16 1880
100 Shares Little C ief Mining Co., $50.00 each ............................

Issued O ct.. 1884 and 1885.
3,500 Shares Fee Simple Petroleum Co.. $3.00 each........................

Dated April 11, 1865
100 Shares Quartz Hill Gold Mining Co. $25 00 each..................... ■

Dated Dec. 14 1869.
29 Shares Mariposa Land & Mining Co. (Preferred)......................

Dated April 6,1876, April 3, 1881.
333 Shares Torch Lake Mining Co., $35:00 each.......................

Dated April 7, 1865.
B.

Note O. W. Child,
Feb. 3, 1871, no interest .................................................................  $1 «112 1$
End May 24, 1883, R ec’d $50.00............................. ..  .......... ...................

Fractional Scrip of the Common Stock of the Chicago & Grand
Trunk Railway Co ........ ................................................................ .. H 00

100 Shares Hukiil Gold & Silver Mining C o., $5 00 each............... ...................
Issued Jan. 9 and 16, 1880.

100 Shares Little Chief Mining Co , $50.00 each..............................
Issued Oct., 1884 and 1885.

3 000 Shares Fee Simple Petroleum Co., $3.00 each........................ ...................
Dated April 11, 1865.

100 Shares Quartz Hill Gold Mining Co., $35.00 each.....................
Dated Dec. 14, 1869.

lOO Shares Mariposa Land & Mining Co. (Preferred).....................
Dated April 6 1876, April 3,1881.

333 Shares Torch Lake Mining C., $35 00 each...................................................
Dated April 7, 1865.

c.
Note Chas. M Husen, t>t Louis, Mo.,

Dated Nov. 1 1879 7*'................................ ............................... $1.033 29
50 Shares Central Arizona Mining C o.................................................

Issued Jan. 20, 1880.
1Q0 Shares American Hand-Sewing Machine Co., $10.00 each .. . .  ------------

Issued Sept. 24, 1884
50 Shares Convex Weaving C o.............................................................

Dated Dec. 18, 1866.
100 Shares Bald Mountain Mining Co., $10.00 e a ch ... ................ . ------------

Dated March 81, 1880.
100 Shares American Trust Co., of New Jersey...............................

Dated July 9, 1872.
500 Shares Garland Petroleum Oil Co., $5 00 each...................

Dated July 18, 1865.
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1,100 Shares Prescott Petroleum Co., $3.00 each............. ............... ...................
Dated March 18. 1865.

100 Shares Sterling Silver Mining Co,, o f Nevada, $50.00 each .. .  ------------
Dated June 28 1865.

10 Shares Astoria & Hunter’s Point R. R. C o ....................................................
Dated Oct. 12, 1868.

$31.25-100 Shares Mariposa Land & Mining Co. (Fractional Scrip),
preferred stock..............................................  ................................. ... .......... .

80 Shares Mariposa Land and Mining Co. (Common)...........  . . . ------------
Dated April 6, 1876 April 2,1881.

334 Shares Torch Lake Mining Co., $25.00 each..................................................
And the Master allots Lot C to Josephine Pomeroy;

Lot B to Julia Pomeroy Newell;
Lot A to Frank R. Chandler, executor and trustee, 

estate George P. Pomeroy, as he deems 
comformab'.e to equity.

A ll  o f w hich is respectfu lly  subm itted .
W I L L I A M  L . D A Y T O N ,

June 18th, 1895. Master.

Complainants’ Exceptions.
[Filed July i/ ,  1895.)

United States of A merica, )
District o f N ew  Jersey. j  ss

In the Circuit Court o f the U n ited  States for said D istrict

F rank R . Chandler, as T ru stee and E x e c u ­
tor under the last w ill and testam ent of 
G eorge P. P om eroy, deceased, original co m ­
plainant, and E ugene Cowles Pomeroy, 
infant son o f said deceased, b y  Charles W . 
Chase, his guardian, joined  as com plainant  
since com m en cem en t o f suit,

In  E q u ity .
F or Specific per­
form ance and  
other relief.

vs

Josephine Pomeroy and Julia Pomeroy 
Morrison, now  Julia Pomeroy N ewell; 
also A lfred M ills, as E xecu tor of the last 
w ill and testam ent o f G eorge Pom eroy, 
deceased, this suit h avin g  been heretofore  
been dism issed as against W illiam Foster 
Morrison, one of the original defendants

r

O riginal bill 
filed S ep tem ber  
4, 1888.

Supplem ental 
bill filed Janu­
ary 4 1891.

T h e  exceptions taken in behalf o f said com plainants to the  
report of H on . W illia m  L . D a)’ ton, Special M aster, to w hom  
this cause was referred, which report w as filed herein on 
June 18, 1895.
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A n d  now  again com e the com plainants, b y  the undersigned  
their solicitors, and h avin g  received notice o f the filing of the 
M aster’s report aforesaid, and h avin g  been  furnished w ith a 
cop y  thereof, and h avin g  exam ined the sam e, do respectfu lly  
ex cep t thereto, as allow ed b y  the rule o f the Court for that case 
m ad e and p rovid ed ; and for cause o f exception, do now  set forth  
and show  to the Court here the fo llow in g  m atters and things  
w herein said M aster hath not, as these com plainants are advised, 
fu lly  and com pletely  com plied  with and executed the order of 
reference to him , that is to say:

First Exception.— For that in stating the account betw een the 
parties, said M aster hath not charged the said Josephine  
P om eroy and the said Julia P om eroy N ew ell with the am ount 
in value of the securities which constituted the T ru st Fund  
under the w ill o f the said G eorge Pom eroy, in favor of the said 
G eo rg e  P. P om eroy, togeth er with interest thereon from  the  
date at w hich said securities w ere w ithdraw n by the said  
Josephine and Julia, and appropriated to their own use and  
benefit, the trust thereof h avin g  been extinguished  by the death  
of said G eorge P. P om eroy, w hereby said securities becam e a 
part of the undivided assets included in the agreem en t to be  
enforced  herein.

Second Exception.— For that h avin g  reported that said Josephine  
and Julia had so w ithdraw n and appropriated to their ow n use 
and benefit the securities aforesaid, and that they cannot now  
restore the sam e for any order or disposition w hich the Court 
m ig h t deem  com form able to eq u ity : said M aster hath not, as 
is required by the order of reference to him , set forth in his 
said report w hat com pensation now  can and ought to be m ade  
b y  said Josephine and Julia for their aforesaid appropriation to 
their own use of the securities which constituted the T ru st  
Fund in favor o f the said G eorge P. P om eroy as aforesaid ; 
w hereas said M aster ought also to have reported that said 
Josephine and Julia should be required to m ake just com pensa­
tion by the p aym en t to sa id com p lain an ts of the one equal third  
part of the am ount in value of the securities so as aforesaid  
appropriated b y  them , with interest thereon from  the date o f  
such appropriation, am ounting on January 1st, 1895, to 
$19,377.32, o f which one-half should be charged against each o f  
them  w ith the subsequently accruing interest thereon; for 
otherw ise, said E u gen e w ill not receive the one equal third part 
o f said tw o estates to w hich he is entitled under the decree of 
this Court.

Third Exception — For' that said M aster hath not reported, ns 
required to do by said order of reference, a m ethod and plan
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for such a division of all the rem ain in g  undivided personal 
assets, estate and property  o f the estates specified in the agree­
m en t in w riting w hich this suit w as brought to enforce, as w hen  
carried into effect under the direction of the Court w ould give  
to the said Frank R . Chandler, as executor and trustee under  
the last w ill and testam ent o f the said G eorge P. P om eroy, for  
the p rim ary use and benefit of the said E u gen e Cow les P om eroy, 
one equal third part of the tw o estates described in said a g ree ­
m ent in w riting, including the interest or incom e w hich has 
fallen  due on all the trust funds specified in the last w ill and  
testam ent of the said G eorge Pom eroy. W h ereas said M aster  
should have reported, in term s, that said com plainants are  
entitled  to recover and receive one equal third part of the  
am ount in value of the securities w hich constituted said T ru st  
Fund in favor o f said G eorge P. Pom eroy, at the date w hen said  
securities w ere w ithdraw n from  said trust, together with  
interest thereon from  th a t date until the date o f the decree to  
be entered herein ; and, w hereas, said M aster should also have  
reported, in term s, that said com plainants are and w ill be 
entitled henceforth  to recover and receive o f and from  the said  
Josephine and Julia, one equal third part of all the interest and  
incom e w hich have accrued or shall accrue upon the trust funds  
held b y  the N e w  Y o rk  L ife  and T ru st C om pany, for their  
benefit respectively , fro m  and after July 1 st, 1894, w hen the last 
account thereof w as rendered; until, for good cause hereafter  

.arising, the Court shall, upon the proper application, otherw ise  
order and direct.

Fourth Exception—  F or that said M aster hath not charged the 
said Josephine with the sum  of $757.50, received by her 
N o v em b er 3d, 1880; and the sum  of $314.50, received by her 
January 20 th, 1881; and the sum  of $715.38, received by her  
F ebruary 28th, 1881, am ou n tin g  to $1,787.38, as clearly appears  
from  her receipts for said sum s, togeth er w ith interest thereof, 
according to the agreem ent in controversy.

A n d  for that said M aster hath not m ade against said Julia  
the like charge for $545 63, received b y  her O ctober 30th, 1880; 
and the sum  of $ 100, received by her N o v em b er 29ih, 1880; and  
the sum  of $454.00, received b y  her January 28th, 1881; and the 
sum  of $740.75 received by her F ebruary 28th, 1881, am ounting  
to $1,840.38, as clearly appears from  her receipt therefor, with  
interest on said sum s according to said agreem ent

F ifth  Exception.— F or that said M aster hath not charged said  
Josephine, as of Sep tem ber 1 st 1887, with the sum  of $ 9 5 5 .0!) on 
account of the so-called “ su rch arge,” in the estate of Edw ard  
P om en y, with interest thereon, according to the j id g m tn t of 
the S u rrogate ’s Court in that behalf.
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A n d  for that said M aster hath not charged  said Julia w ith  
the like sum  upon the like account, according to said ju d g m en t.

Sixth Exception — For that said M aster hath not charged  
against said Josephine and against said Julia the am ount o f the 
several sum s o f interest received by them  respectively , from  the 
securities w hich constituted the T ru st F und in favor o f their  
m other, the w idow  of the said G eorge Pom eroy, after the death  
o f said w idow ; w hich said securities w ere purchased b y  the 
executors with funds of the estate ot G eorge Pom eroy, and  
w hich fell back into said estate and becam e an undivided part 
thereof upon the death of said v id o w .

Seventh Exception.— F or that said M aster hath not charged  
against said Josephine and against said Julia, the several other  
sum s which are specifically set forth  and claim ed against them  
respectively , in and b y  the re-statem en t o f the account filed  
herein for said com plainants and not allowed b y  said M aster. 
T h ese  com plainants deem  it not necessary now  here to repeat 
and set forth said sum s respectively ; but they reserve the righ t  
to specify the sam e in a supplem ental schedule, if they shall be 
so advised ; and they stand ready to file such schedule in support 
of this exception, if  th ey  shall be thereto required by the Court.

Eighth Exception.— F or that said M aster hath not ascertained  
and reported to the Court w hat real estate was included w ithin  
the agreem ent w hich this suit was brought to enforce; and how  
far the sam e has been disposed of by the executors of the said  
G eorge P om eroy or otherw ise; and how  far the sam e still 
rem ains to be divided, etc. Said com plainants respectfully  
insist that now , or at som e future tim e, this should be done, 
w ithout regard to the question w hether partition of so m uch of 
said lands as still rem ain w ithout disposition, shall be m ade b y  
or under the direction of this Court, or in the Courts of the  
several States in w hich said lands are situated, as is set forth  
in the S upplem ental Bill filed in this cause.

W h erefo re  the said com plainants respectfu lly  except to said  
report, and pray in the alternative, either that this H on orable  
C o u it will refer the said report back to said M aster w ith the  
direction that he do add thereto an allow ance in favor of said  
com plainants of the several item s above specified in these  
exceptions, and do otherw ise proceed as is sought herein; or if  
the Court shall deem  it unnecessary so to refer back said report, 
that the Coui t w ill itself allow  to said com plainants, in and by  
the decree to be entered by the Court upon the consideration  
of said report, the m atters and things aforesaid, respectively .

A n d  the said com plainants further pray that they m ay also  
have, upon the hearing of said report, all such further or other  
relief as the nature of the case m ay require and equity and  
good  conscience approve, etc C. C. B O N N E Y ,

and G U I L D  &  L U M .
Solicitors and Counsel fo r  Complainants.
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Defendants’ Exceptions.
{Filed August i, i8gg. )

U . S. Circuit Court, D istrict o f N e w  Jersey.

F rank R. Chandler, as E xecutor, &c., 
against

Josephine Pomeroy and Julia Pomeroy 
N ewell.

E xcep tion s o f the defendants Josephine P om eroy and Julia  
P om eroy N ew ell to certain, item s and findings contained  
in the report o f the H on . W illia m  L . D ayton , M aster pro 
hac vice o f this Court, w hich report w as duly  filed in the  
office of the clerk of this Court, on the 18th day of June, 
1895.

First.— T h e  defendant Josephine P om eroy excepts to the item  
charged against her in said report as an am ount received b y  her 
from  the estate o f G eorge Pom eroy, her father, found in 
Schedule A , I o f said report, under date of J uly 7, 1884, for the  
sum  of $278.60 for the fo llow in g  reasons,to w it: said sum  was not 
received from  the estate of G eorge Pom eroy, and the said item  
was . an issue in the litigation  betw een said Josephine and  
Edw ard P om eroy, referred to in the ‘ ‘A g r e e m e n t” under which  
this suit is brought, and that said A g reem en t, by express term s, 
adjusted the claim s o f the parties w hich w ere at issue in said  
litigation.

Said defendant further excepts to the item  charging her with  
$1,872.75 found in Schedule A , I of said report, under date of 
July 28th, 1884, for the like reasons.

Said defendant further excepts to the item charging her w ith  
$544.17, found in Schedule A , I o f said report, under date of 
A u g u st 5th, 1884, for the like reasons.

Said defendant further excepts to the item  changing her with 
$236.67, found in Schedule A , I o f said report, under date of 
A u g u st 28th, 1884, for the like reasons.

Said defendant further excepts to the item  chargin g  her with  
$279.33, found in Schedule A , I of said report, under date of  
Septem ber 1st, 1884. for the like reasons

Said defendant further excepts to the item  c h a rg in g h e r  with  
$ 68 .22 , found in Schedule A , I of said report, under date of  
O ctober 6 th, 1884, for the like reasons

Said defendant further excepts to the item  charging her with  
$75 46, found in Schedu e A , I of said report, under date of 
O ctober 8 , 1884, for the like reasons
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Said defendant further excepts to the item  chargin g  her w ith  
$198.33, found in Schedule A , I o f said report, under date of 
N o v em b er 1 st, 1884, for the like reasons

Said defendant further excepts to the item  ch argin g  her with  
$9.20, found in Schedule A , I o f said report, under date of 
N o v em b er  7th, 1884, for the like reasons.

Said defendant further excepts to the item  chargin g  her with 
$116.67, found in Schedule A , I o f said report, under date of 
D ecem b er 3d, 1884, for the like reasons.

E viden ce before the M aster, upon w hich above excep tion 8 

are founded, session M ay  10 th, 1894, pp  5, 20, 38, 41, 47, 49, 53, 
64, 65, 67, 68 , 101, 102.

Second.— T h e  defendant, Julia P om eroy N ew ell, excepts to  
the item  charged against her in said report as an am ount re ­
ceived b y  her from  the estate o f G eorge Pom eroy, her father, 
found in Schedule B I of said report under date o f July 7th, 
1884, for the sum  $278.60 for the fo llow in g reasons, to w it: 
Said sum  w as not received from  the estate of G eorge Pom eroy, 
and th e said item  w as an issue in the litigation betw een said 
Julia and E dw ard  P om eroy referred to in the agreem ent under  
w hich this suit is brou gh t, and the said agreem en t b y  express  
term s adjusted the claim s of the parties which w ere at issue in 
said litigation.

Said d efendant Julia further excepts to the item  charging  
her w ith $1,872.75 found  in Schedule B I of said report, under  
date of July 28th, 1884, for the like reasons.

Said defendant Julia further excepts to the item  charging  
her w ith $544.17 found in Schedule B I o f said report, under  
d ale o f A u g u st 5 th, 1884, for the like reasons

Said defendant Julia further excepts to the item  charging her  
w ith $236.67, found in Schedule B I of said report, under date  
o f A u g u st 28th 1884, for the like reasons.

Said defendant Julia further excepts to the item  charging her  
with $297.33, found in Schedule B I o f said report, under date 
of Sept 1 st 1884, for the like reasons.

Said defendant Julia further excepts to the item  charging her 
with $68.22, found in Schedule B I of said report, under date of  
O ctober 6 th, 1884, for the like reasons.

Said defendant Julia further excepts to the item  chargin g  her  
with $75.46, found in Schedule B I o f said report, under date of 
O ctober 8 th, 1884, for the like reasons.

Said defendant Julia further excepts to the item  charging  
her with $198.33. found in Schedule B I of said report, under  
date of N o v . 1st, 1884, for the like reasons.
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Said  d efendant Julia fu rth er excepts to the item  ch a rg in g  
her w ith $9.20. found in Schedule B I of said  report, under date  
of N ov . 7 th, 1884, for the like reasons.
„ Said d efendant Julia further excepts to the item  ch argin g  her  
w ith $116.67, found in Sch edu le B I o f said report, under date  
o f D ec. 3 d, 1884, for the like reasons.

(E v id en ce  before M aster sam e as evidence under First E x ­
ception.)

Third.— T h e  defendants Josephine and Julia each severally  
excepts to so m uch  of the M aster ’s said report as charges in ­
terest on the am ounts charged against them  from  and after  
M a y  1st, 1887 (to  January 1 st, 1895), found in  Schedules A  I 
and B I, for th e fo llo w in g  Teasons, to w it:

O n  or about M ay  1 st, 1887, each of said d efendants handed to  
the com plainant the bonds and stocks ow ned b y  them , to a  
large am ount b e in g  all that th ey  possessed, as inten ded  by  
said agreem ent, to be pooled and divided b y  com plainant  
according to  th e term s of said agreem ent, w hich agreem en t  
com plainant had draw n up for signature.

A n d  that interest ought to be charged against defendants, or 
either o f  th em , after the date that they had tendered and m ade  
full p aym ent, which was excep ted  as such b y  G eorge P. 
P om eroy and com plainant in his behalf.

{Evidence— Printed record, pp. 91 -108 , and oth er portions o f  
this record.)

Fourth.— T h e  defendants Josephine and Julia each severally  
except to so m uch of the M aster ’s said report as charges them  
and each o f them  w ith the interest w hich has been paid to them  
on their trust funds,-after the date o f the death of their brother, 
G eorge P. P o m en .y , found in Schedules A  II  and B II  o f said  
report, for the fo llow in g  reasons, to w it : T h e  said agreem ent 
covenanted that the interest or incom e derived on all the three  
trust funds should be treated as a jo in t fund of interest, and be  
equally  d ivid ed  betw een the three parties. T h is  w as done and  
p erform ed  b y  them , all until the death of G eorge P. P om eroy, 
one o f the parties. A t  his death the trust fund for his benefit 
ceased to exist. T h ere  w as no further contribution b y  the  
heirs of G eorge to this “ joint fu n d ” o f  interest. T h e  heirs of 
G eorge are not entitled to share in a “ joint fu n d ” to w hich they  
do not contribute.

T h e  covenant o f the agreem en t m ade the interest on the  
trust funds a jo in t-fu n d , w ith the object of p rovid in g  for the
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successive death o f each of the parties, as none o f the parties  
had pow er o f disposition o f their trust fu n d  b y  w ill.

{Evidence— Printed record, p. 92, com pels re-statem en t o f  
account pp. 6 and 13 )

S A M U E L  H . G R A Y ,  
an d  G E O R G E  B A L D W I N  N E W E L L ,

Counsel fo r  Defendants.
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P O M E R O Y

vs.

10 N E W E L L .

Memorandum  

o f  Decision.

T H E  C H A N C E L L O R .

I fail to find anything1 in the case either in the 
pleadings or proofs, to justify  the claim  that the 
•furniture in the hom estead is to be regarded, in 
this proceed in g  in partition, as part o f the hom e­
stead real estate, it is clear that the Com m ission- 

20 ers were not directed in the com m ission to take 
it into consideration, and that they have not taken 
it in consideration. T h e  defendant, now  m oving  
to suppress the Com m issioners report, does not 
point out, and I do not find in the record, any 
reason w hy the furniture must be regarded as 
real estate and a part o f  the hom estead. I f  there 
be any adjudication between the parties, w hich es­
tablishes such a status for  the furniture, and it is 
properly  cognizable in this proceeding, I think it 

30 should be introduced through the pleadings. Its 
suggestion to Com m issioners acting under the 
lim ited and definite orders o f a com m ission for the 
purpose o f putting them “  on inquiry in relation 
to it, is ineffective and does not afford a ground 
for quashing the report under the com m ission.

T h e  admission o f counsel that a bu ild ing on 
land allotted to the infant has been burned since 
the Com m issioners’ report was m ade is met with 
the allegation that the property was fu lly  insured, 

4(i and that the insurance m oney has' been paid or is



se c u re d . In  th is  s itu a tio n  n o  rea so n  fo r  su p p re ss ­

in g  th e  rep o rt on  th is  g ro u n d  e x is ts .
A f t e r  a ca re fu l r e v ie w  o f  th e  te s tim o n y  ta k en  

b y  th e  C o m m is s io n e rs , a n d  th e  te s t im o n y  o f  th e  
C o m m is s io n e r s  th e m s e lv e s  as to  th e  m a n n e r  in  
w h ich  th e y  p e r fo r m e d  th e ir  d u ty , it  d o es  n o t ap p ear  
to  m e  th a t e ith e r  in  m a k in g  th e  se v e ra l p a rcels  in  
p a rtitio n  or in  th e  a llo tm e n t o f  on e  o f th o se  p arcels  
to  th e  in fa n t, th e y  h a v e  erred  p r e ju d ic a lly  to  th e  
in fa n t . U n le s s  th e y  h a v e  c le a r ly  so  erred  th e  10 
m o tio n  to  su p p re ss  th e ir  rep o rt sh o u ld  n o t p re v a il.

T h e  C o m m iss io n e rs  d id  n o t tak e  so m e  ta x  lie n s  
u p o n  th e  in fa n t ’s B a y o n n e  la n d s  in to  co n sid era tio n , 
a n d  to  th a t e x te n t  th e ir  a llo tm e n t to  h im  is  u n fa ir . 
T h o s e  ta x e s  a m o u n t to  a b o u t $ 3 0 0 . T w o -th ir d s  o f  
th o se  ta x e s  m a y  b e  p a id  to  th e  in fa n t  b y  th e  o th er  
p a rties  to  th e  p a rtitio n , a n d  i f  su ch  p a y m e n t b e  
m a d e , as th e  in e q u a lity  w ill  b e  a v o id e d , u p o n  th a t  
p a y m e n t , th e  rep o rt o f  th e  C o m m iss io n e rs  w ill  b e

c o n fir m e d .

T h e  rep o rt o f  th e  C o m m iss io n e rs  w a s c o n ­

firm e d  b y  th e  d ecree  o f  th e  C h a n c e llo r  as f o l lo w s :
“  I t  is  th e re fo re  o n  th is  fo u r te e n th  d a y  o f  S e p ­

te m b e r , e ig h te e n  h u n d r e d  arid n in e ty -s ix , b y  H is  
H o n o r , A le x a n d e r  T .  M c G ill , C h a n c e llo r  o f  th e  
S ta te  o f  N e w  J e r se y , o rd e re d , a d ju d g e d  a n d  d e ­

creed  th a t th e  said  rep o rt o f  th e  said  C o m m is s io n ­
ers , a n d  a ll th e  m a tte rs  and  th in g s  th erein  c o n ta in ed , 30 

d o  stan d  ratified  and  c o n fir m e d .”
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In Chancery of New Jersey.

10

20

Between
J osephine  P o m e r o y ,

, Complainant,
and

J u lia  P om eroy  N e w e l l , formerly 
Ju lia  P o m ero y  M orrison , and 
G eorge  B. N e w e l l , her husband, 
E ugene  C. P o m e r o y , M a r th a  E; 
B u ck in g h a m , A nna  S. C h a n d-

On B ill, etc, 
- Notice o f  
Appeal.

l e r , R ose A. Se l f r id g e , former­
ly R ose A. B u c k in g h a m , Mary  
E. V an  A u len  and F rank  R. 
C h a n d l e r ,

Defendants.

The defendants, Frank R . Chandler, Eugene 
C. Pomeroy, Martha E. Buckingham, Anna S. 
Chandler,, Rose A . Self ridge, form erly Rose A . 

3 0 . Buckingham, and Mary E. VanAulen, hereby ap­
peal to the Court o f Errors and Appeals in the last 
resort in all causes, from  so much of the final decree 
made in this Court in the above entitled cause 
which decrees:

That the said report o f the said Comm is­
sioners and all the matters and things therein con ­
tained, do stand ratified and confirmed, and that 
the said Julia Pom eroy Newell, w ife o f George B. 
N ewell, do have, hold, use, occupy, possess and 

40 en joy  in severalty the herinabove described share
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or allotment o f  said lands, being the share marked 
4 Tract Num ber O ne,’ containing thirty-six and 
sixty-six one-hundredths acres, upon said ‘Commis­
sioners’ map of the division o f the real estate o f 
G eorge Pom eroy, deceased, Madison, N. J., sur­
veyed Decem ber, 1895, scale one inch to two hun­
dred feet, R osw ell M. Hancock, surveyor,’ allotted 
and assigned as aforesaid to the said Julia Pom eroy 
N ew ell, and that the complainant, Josephine Pom e­
roy, do have, hold, use, occupy, possess and enjoy 
in severalty the hereinbefore described share or 
allotment of the said lands and premises being the 
share marked ‘ Tract Num ber T w o A , ’ containing 
seventy-four and tw enty-six one-hundredths acres 
and ‘ Tract Num ber T w o B ,’ containing twenty 
and eleven one-hundredths acres, and ‘ Tract 
Num ber 2 C ,’ containing one and twenty-eight one- 
hundredths acres, upon said ‘ Commissioners’ map 
o f the division o f the real estate o f George Pom e­
roy, deceased, Madison, N. J,, surveyed December, 
1895, scale one inch to two hundred feet, Roswell 
M. Hancock, surveyor,’ allotted and assigned as 
aforesaid to the said complainant, Josephine Pom e­
roy, and that the said defendants, Eugene C. 
Pom eroy, Martha E. Buckingham, Anna S. Chand­
ler, Rose A . Selfridge, form erly Rose A . Bucking­
ham, Mary E. VanAulen and Frank R . Chandler, 
do have, hold, use, occupy, possess and en joy in 
severalty as in the last w ill and testament, and codi- 
cil thereto of George Pom eroy, deceased, the here­
inbefore described share or allotment of the said 
lands and premises, being the share marked ‘ Tract 
N um ber T h ree ,’ containing forty-three and twenty- 
two one-hundredths acres, and tract marked 
‘ Meadow Land,’ in Passaic township upon the said 
‘ Commissioners’ map of the division of the real 
estate of G eorge-Pom eroy, deceased, Madison, N. 
J., surveyed Decem ber, 1895, scale one inch to two 
hundred feet, Roswell M. Hancock, surveyor,’ and 
‘ Tract Num ber Three A , ’ ‘ Tract No. Three B ,’

10
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- T ract N um ber T h ree  C ,’ ‘ T ract N um ber T hree
D , ’ ‘ T ract N um ber T h ree  E , ’ ‘ T ract N o. T h ree  
F ,”  upon said ‘ C om m issioners’ map o f the d ivision  
o f the real estate o f G eorge Pom eroy, deceased, 
Bayonne, N . J., surveyed D ecem ber, 1895, scale 
one inch to fifty feet, Smith and W eston , survey­
ors,’ and that the said partition so as aforesaid 
m ade, stand and be held, confirm ed, valid  and 
effectual forever.

A n d  it is further ordered, ad judged and de- 
20 creed that the several parties to this suit, am ong 

w hom  partition has been m ade, do forthw ith m utu­
ally release to each Other, b y  deed in fee  sim ple, 
the parts or parcels hereby allotted, and partitioned 
to them  respectively, and that in executing each o f 
said deeds, all the parties to this suit shall jo in , e x ­
cept the party to w hom  such deed shall be ex e ­
cuted and his or her w ife  or husband—

A n d  it is further ordered, ad judged and de- 
20 creed in con form ity  with the report o f said C om ­

m issioners, that the share so as aforesaid set off to 
Julia Pom eroy N ew ell, is charged with the sum o f 
tw o thousand five hundred and ten dollars, and 
that the said sum be' by  the said Josephine P om e­
roy  N ew ell paid into this Court for the benefit o f 
the share allotted to E ugene C. Pom eroy, Martha
E. Buckingham , A nna S. Chandler, R ose A . Buck­
ingham , now  R ose A . Selfridge, and M ary E. Van 
A ulen , and that until the paym ent into this Court

30 b y  the said Josephine P om eroy N ew ell o f said sum 
o f tw o thousand five hundred and ten dollars, that 
the same be and rem ain a lien  upon the share 
allotted to the said Josephine P om eroy N ew e ll.” 
Dated N ovem ber 16th, 1896.

C. C. B O N N E Y , 
G U IL D  & L U M ,

Solicitors and o f  Counsel zvith Defendants 
Eugene C. Pomeroy and Frank R. Chandler, 
Engene C. Pomeroy, M artha E. Bucking-40
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ham , Anna S. Chandler, Rose A . Self­
ridge form erly Rose A . Buckingham, and 
M ary E . Van Aulen.

I conceive that there is good  cause for appeal 
in  the above stated cause—

W M . B. G U IL D ,

O f Counsel with Defendants Eugene C. 
Pomeroy and Frank R. Chandler, M artha 10
E . Buckingham , Anna S. Chandler, Rose 
A . S elf ridge, for'm erly Rose A . Bucking­
ham, and M ary E . Van Aulen.

20
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New Jersey
Court of Errors and Appeals.

10
-----------------------------------------------------------

Between

20

J u lia  P o m er o y  N e w e l l , formerly 
Ju lia  P omeroy  M orrison  and 
G e o . B. N e w e l l , her husband, 
E u g en e  C. P o m e r o y , Ma r t h a  E.  
B u c k in g h a m , A n n a S. C h a n d l e r , 
R ose A. S e l f r id g e , formerly 
R ose A. B u ck in g h a m , Mar y  E. [ 
V an  A u l e n , and F rank  R. C h an­
d l e r ,

Appellants.
and

J osephine  P o m e r o y ,
Respondent.

On Bill. 

Petition o f  
Appeal.

To the Honorable the Court o f  Errors and Appeals in 
the last resort in all causes:-

30 The petition of Julia Pom eroy Newell, for­
m erly Julia Pom eroy Morrison, and George B. 
Newell, her husband, Eugene C. Pom eroy, Martha 
E. Buckingham, Anna S. Chandler, Rose A . Self­
ridge, form erly Rose A . Buckingham, Mary E. 
Van Aulen, Frank R . Chandler, the appellants in 
the above stated cause, respectfully show that your 
petitioners find themselves aggrieved by a final 
decree made in the Court o f Chancery by  his 
Honor, A lexander T . M cGill, Chancellor of New 

40 Jersey, bearing date the fourteenth day of Ssptem-
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*ber, eighteen hundred and ninety-six, wherein 
the said Josephine Pom eroy was complainant, and 
Julia Pom eroy Newell, form erly Julia Pom eroy 
Morrison, and George B. N ew ell, her husband, 
Eugene C. Pom eroy, Martha E. Buckingham, Anna 
S. Chandler, Rose A . Selfridge, form erly Rose A . 
Buckingham, Mary E. Van Aulen and Frank R. 
Chandler were defendants, in this respect, to w it : 
that the said decree adjudges * ‘ that the said re­
port o f the said Commissioners, and all the mat- 10 
ters a n d ‘things therein contained, do stand rati­
fied and confirm ed, and that the said Julia Pom e­
roy  Newell, w ife o f G eorge B. N ew ell, do have, 
hold, use, occupy, possess and enjoy in severalty, 
the hereinabove described share or allotment of 
said lands, being the share marked “  Tract N um ­
ber O ne,” containing thirty-six and sixty-six one- 
hundredths acres upon said “  Commissioners’ map 
o f  the division o f real estate o f George Pom eroy, 
deceased, M adison, N . J ., surveyed Decem ber ,1895, 20 
scale one inch to two hundred feet, Rosw ell M. 
H ancock, surveyor,”  allotted and assigned as afore­
said to the said Julia Pom eroy N ewell, and that the 
said complainant, Josephine Pom eroy do have, hold, 
use, occupy, possess and en joy  in severalty the 
hereinbefore described share or allotment of the 
said lands and premises, being the share marked 

T ract Num ber T w o A ,” containing seventy-four 
and twenty-six one-hundredths acres, and ‘ ‘ T ract 
N um ber T w o B ,” containing twenty and eleven one- 30 
hundredths acres, and “  Tract N um ber T w o C ,” 
containing one and tw enty-eight one-hundredths 
acres upon said ‘ ‘ Commissioners’ map of the d i­
vision of the real estate of George Pom eroy, de­
ceased, Madison, N . J., surveyed Decem ber, 1895, 
scale one inch to two hundred feet, Rosw ell M. 
H ancock, surveyor,” allotted and assigned as afore­
said to the said complainant, Josephine Pom eroy, 
and that the said defendants, Eugene C. Pom eroy, 
Martha E. Buckingham, Anna S-. Chandler, Rose 40



1G0

A . Selfridge, form erly  R ose A . B uckingham , M ary 
E. Van A u len  and Frank R . Chandler do have, 
hold, use, occupy, possess and en joy  in severalty, 
as in the last w ill and testament and cod ic il thereto 
o f G eorge Pom eroy, deceased, the hereinbefore d e ­
scribed share or allotm ent o f the said lands and 
prem ises, b e in g  theshares m arked “ T ract N um ber 
T h re e ,”  contain ing forty-three and tw enty-tw o one- 
hundredths acres, and tract m arked “  M eadow

10 Land ” in Passaic T ow nsh ip  upon the said C om ­
m issioners’ map o f the division  o f the real estate 
o f  G eorge Pom eroy, deceased, M adison, N . J., 
vSurveyed D ecem ber, 1895, scale one inch  to two 
hundred feet, R osw ell M. H ancock, surveyor,”  and 
“  T ract N um ber T hree  A , ” “  T ract N um ber T hree
B , ”  “ T ract N um ber T hree  C ,’ ’ “ T ract N um berT hree 
D ,” “ Tract N um ber T h ree  E ,”  “  T ract N um ber 
T h ree  F ,”  upon said ‘ ‘C om m issioners’ map o f the d i­
vision o f the real estate o f G eorge Pom eroy, de-

20 ceased, Ba3ronne, N . J., surveyed D ecem ber, 1895, 
scale one inch to fifty  feet, Smith & W eston , sur­
veyors ,”  and that the said partition so as a fore­
said m ade stand and be held, confirm ed, valid and 
effectual forever.

A n d  it is further ordered, ad judged and de­
creed that the several parties to this suit, am ong 
w hom  partition has been m ade, do forthw ith m utu­
ally release to each other, b y  deed in fee  sim ple, 
the parts or parcels hereby allotted and partitioned 

30 to them  respectively , and that in executing  each o f 
said deeds, all the parties to this suit shall jo in , 
excep t the party to w hom  such deed shall be ex e ­
cuted, and his or her w ife or husband.

A n d  it is further ordered, adjudged and d e ­
creed in con form ity  w ith the report o f  said C om ­
m issioners, that the share so as aforesaid set o ff to 
Julia P om eroy N ew ell, is charged with the sum 
o f tw o thousand five hundred and ten dollars, 
and that the said sum be by  the said Josephine 

40 P om eroy  N ew ell paid into this Court for the bene-



fit o f the share allotted to E ugene C. Pom eroy, 
Martha E . Buckingham , A nna S. Chandler, R ose 
A . Buckingham , now  R ose A . Self ridge, and Mary 
E. V an A ulen , and that until the paym ent into 
this Court b y  the said Josephine P om eroy N ew ell, 
o f  said sum o f tw o thousand five hundred and ten 
dollars, that the sum be and rem ain a lien  upon the 
share allotted to the said Josephine P om eroy 
N ew ell.”  ~

A n d  your petitioners hum bly .appeal from  that 
part o f the decree o f the Chancellor, w hich 
decrees as aforesaid upon the fo llow in g  grounds, 
to wit .:

1. T h e  said  Court o f Chancery m anifestly 
erred in denying the petition o f the said infant de­
fendant, E ugene Cow les Pom eroy, to stay all pro­
ceedings in this cause until the final determ ination 
o f  the suit in the Circuit Court o f the U nited States 
for  the D istrict o f  N ew  Jersey, w hich  is m entioned 
in said petition , and in answer o f said defendants 
for  that the prior partition o f the lands in contro­
versy is prohibited b y  the agreem ent betw een said 
deceased and said Josephine and said Julia, w hich  
is also m entioned in said petition and said answer.

2. A n d  the said Court o f Chancery also m ani­
festly  erred in decreeing a partition o f the lands in  
controversy in this suit, w ithout charging upon the 
lands allotted to said Josephine, and upon the lands 
allotted to said Julia, their indebtedness to said 
E ugene, under said agreem ent, the am ount w here­
o f  is to be determ ined in said suit in the said Court 
o f the U nited States; for that the interest o f said 
Josephine and the interest o f said Julia in the lands 
w hich  w ere sought to be partitioned, in this suit, is 
subject to an equitable lien  under said agreem ent, 
to  secure the paym ent o f said indebtedness w hich 
said lien is w holly  overlooked and ignored  in said 
decree.

3. T h e  said Court o f Chancery also m anifestly 
erred in overru ling the objections o f said defend-
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ants, Frank R . Chandler and E ugene C ow les 
Pom eroy, to the report o f  the Com m issioners o f 
partition in this cause, and in  denying the m otion  
o f said defendants to suppress said re p o rt ; for  that 
the same is clearly show n b y  said objections and 
b y  the evidence and b y  the suggestions m ade in 
support thereof, to be m anifestly unequal, unjust 
and oppressive to. said defendants.

4. T h e  said Court o f Chancery also otherw ise 
, m anifestly erred in taking jurisdiction o f the sub­

je ct  m atter o f this suit, and in proceeding therein 
notw ithstanding the ob jections m ade in behalf o f 
said defendants and in sustaining the report o f the 
Com m issioners o f partition, notw ithstanding the 
failure o f said Com m issioners to m ake any proper 
charges or allowance for the furniture in the Pom e­
roy  hom estead, described in the proceedings, w hich 
furniture has been  so affixed to said hom estead, and 
m ade a part thereof b y  the acts o f the parties, that 

20 it m ust g o  therew ith in case o f any partition or sale 
thereof, as plain ly appears from  the evidence and 
notw ithstanding the failure o f said Com m issioners to 
m ake any proper provision for the loss o f one o f 
the houses on the said prem ises, allotted to said 
infant, w hich  was destroyed b y  fire before  filing 
o f said report, as plainly appears from  the ev i­
dence, and notwithstanding the om ission o f said 
Com m issioners, to make any proper exh ibit o f the 
unpaid taxes standing against the property, sougth 

30 to be  partitioned nor any provision  for the liqu i­
dation o f said taxes.

Y our petitioners therefore pray that the said 
decree o f the said Chancellor m ay be in the partic­
ulars aforesaid, reversed, set aside and for nothing 
holden . A n d  that your petitioners m ay have such 
re lie f in the prem ises as to this honorable court 
shall seem m eet.

C. C. B O N N E Y , 
G U IL D  & L U M ,

Solicitors and o f  Counsel with Petitioners and40
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Appelants, Frank R. Chandler, Eugene 
Cowles Pomeroy, M artha E . Buckingham, 

Anna S. Chandler, Rose A . S elf ridge, f o r ­
merly Rose A  . Buckingham, aud M ary E . 
VanAulen.

W M . B. G U IL D ,
O f Counsel with said Appellants.

10

New Jersey
Court of Errors and Appeals.

Between
J u l ia  P o m e r o y  N e w e l l , formerly 

J u l ia  P o m e r o y  M o r r is o n , and 
G eo r g e  B. N e w e l l , her husband, 

•Eu g e n e  C. P o m e r o y , Ma r t h a  E. 
B u c k in g h a m , A n na  S. C h a n d ­
l e r , R ose  A . S e l f r id g e , formerly 
R ose A . B u c k in g h a m , M ar y  E. 

V an  A u l e n  and F r a n k  R. C h a n ­

d l e r ,
Appellants.

and
Jo seph in e  P o m e r o y ,

Respondent.

20

V On Appeal.

30

Julia Pom eroy N ew ell and G eorge B. N ew ell, 
her husband, who have been m ade appellants in this 
m atter on appeal from  decree o f the Court o f 
Chancery confirm ing partition, etc., do hereby re­
fuse to jo in  in the said appeal, and say that they 
have not appealed from  the said decree but that on 
the contrary thereof the said decree is agreeable to 40
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equity. A n d  they say further that th eir  names 
have been used as appellants in  the petitition filed 
in this Court by  the said E ugene C. Pom eroy, M ar­
tha E. Buckingham , A nna S. Chandler, R ose A . 
Selfridge, form erly  R ose A . Buckingham , M ary E. 
V an  A ulen  and Frank R . Chandler, w ithout their 
consent and against their w ill. A n d  the said Julia 
P om eroy N ew ell and G eorge B. N ew ell, her hus­
band, do hereby state their desire to be regarded as 

10 respondents in this Court in this cause. Dated 
D ecem ber 3rd, 1896.

M . T . R O S E N B E R G , 
Solicitor fo r  Julia Pomeroy N ew ell and Geor¿e

B . N ew ell, her husband.

20

30

40
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New Jersey
Court of Errors and Appeals.

10

Between
J u l ia  P o m er o y  N e w e l l , formerly 

J u l ia  P o m er o y  M o r r iso n , and 

G eorge  B. N e w e l l , her husband, 

E u g e n e  C. P o m e r o y , M a r t h a  E. 
B u c k in g h a m , A n na  S. C h a n d ­
l e r , R ose A . S e l f r id g e , former­
ly  R ose A . B u c k in g h a m , M ar y  

E. V a n  A u l e n  and F r a n k  R. 
C h a n d l e r ,

On Appeal. 
, Order.

Appellants,
A nd

J o se p h in e  P o m e r o y ,
Respondent.

20

Julia Pom eroy N ew ell and G eorge B. N ew ell, 
her husband, w ho have been jo in ed  as appellants 
in this cause by  E ugene C. Pom eroy, Martha E. 
Buckingham , A n n a S . Chandler, R ose A . Selfridge, 
form erly  R ose A . Buckingham , M ary E. V anA u- 
len and Frank R . Chandler, having filed in this 
Court a statement to the effect that they refuse to 
jo in  in said appeal, and that their names have been 
jo in ed  in said petition o f appeal without their con ­
sent, and that the said decree appealed from  is 
agreeable to equity, and that they desire to be re­
garded as respondents.
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It is O R D E R E D  that the names o f the said 
Julia P om eroy N ew ell and G eorge B. N ew ell be 
struck from  the said petition o f appeal, and they 
are hereby severed from  the said E ugene C. Pom e­
roy, Martha E. Buckingham , A nna S. Chandler, 
R ose A . S elf ridge, form erly  R ose A . Buckingham , 
M ary E. V an A u len  and Frank R . Chandler, in the 
prosecution o f the said appeal, and that they be re ­
garded as respondents in the prosecution o f said 

10 appeal together w ith Josephine Pom eroy, who was 
the com plainant below , and that the said E ugene
C. Pom eroy, Martha E. Buckingham , A nna S. 
Chandler, R ose A . Self ridge, form erly  R ose A  
Buckingham , M ary E. V anA ulen  and Frank R . 
Chandler, have leave to am end and to file an 
am ended petition o f appeal in this cause accord­
ingly.

Entered D ecem ber 7th, 1896.
I consent to the entry o f the fo rego in g  order.

M. T . R O S E N B E R G , 
Solicitor fo r  Julia Pomeroy N ew ell, and 

George B . N ew ell, her husband.
On m otion o f

G U IL D  & L U M ,
Solicitors o f  Eugene C. Pomeroy, M artha E . 

Buckingham, Anna S. Chandler, Rose A . 
S elf ridge, form erly Rose A . Buckingham, 
M ary E . VanAulen and Erank R. Chand- 
ler.

20

40
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New Jersey
Court of Errors and Appeals.

Between

E u g e n e  C. P o m e r o y , M a r t h a  E. 
B u c k in g h a m , A n n a S. C h a n d l e r , 
R ose  A . S e l f r id g e , form erly  
R ose  A . B u c k in g h a m , M a r y  E. 

V an  A u l e n  and F r a n k  R. C h a n ­

d l e r ,
Appellants.

and

J o seph in e  P o m e r o y , J u l ia  P o m e­
roy  N e w e l l , formerly Ju l ia  

P o m eroy  M orrison  and G e o . B. 
N e w e l l , her husband,

Respondents.

On B ill.

A mended 
Petition o f  
Appeal.

10

20

T o  the H onorable T h e  Court o f Errors and 
A ppeals, in the last resort in all causes:

T he am ended petition o f E ugene C. Pom eroy, 30 
Martha E. Buckingham , A nna S. Chandler, R ose 
A  Selfridge, form erly  R ose A . Buckingham , M ary 
E. Van A ulen  and Frank R . Chandler,' the A pel- 
lants in the above stated cause, respectfu lly show 
that your petitioners on their ow n behalf and on 
behalf o f Julia Pom eroy N ew ell, form erly  Julia 
Pom eroy M orrison and G eorge B. N ew ell, her hus­
band, did on the seventeenth day o f N ovem ber, 
eighteen hundred and ninety-six, file in this Court, 
a petition o f appeal from  a final decree made in the 40
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Court o f Chancery o f N ew  Jersey, by  his H onor, 
A lexander T . M cGill, bearing date the fourteenth 
day o f Septem ber, eighteen hundred and ninety-six, 
in an action w herein your said petitioners and the 
said Julia Pom eroy N ew ell, form erly  Julia Pom eroy 
M orrison and G eorge B. N ew ell, her husband, were 
D efendants and Josephine P om eroy was com plain­
ant; that the said Julia P om eroy N ew ell, form erly  
Julia Pom eroy M orrison and G eorge B. N ew ell, her 

10 husband, having by  w riting duly filed in this Court, 
refused to jo in  in said A ppeal and an order having 
been m ade and filed in this Court severing the said 
Julia P om eroy N ew ell, form erly  Julia Pom eroy 
M orrison and G eorge B. N ew ell, her husband, from  
your Petitioners herein, in the prosecution o f the 
said A ppeal and further ordering that the said Julia 
Pom eroy N ew ell, form erly  Julia Pom eroy M orrison 
and G eorge B. N ew ell, her husband, be regarded 
as respondents and that your Petitioners have leave 

2o to file an am ended Petition o f Appeal.
N ow  your Petitioners aforesaid by  this, their 

am ended appeal respectfu lly show that your Pe- 
tioners find them selves aggrieved by a final decree 
m ade in the Court o f Chancery, by  his H onor, 
A lexander T . M cG ill, Chancellor o f N ew  Jersey, 
bearing date the fourteenth day o f Septem ber, 
eighteen hundred and ninety-six, wherein the .said 
Josephine Pom eroy was com plainant, and Julia 
Pom eroy N ew ell, form erly  Julia Pom eroy M orrison, 

30 and G eorge B. N ew ell, her husband, Eugene C. 
Pom eroy, Martha E. Buckingham , A nna S. Chand­
ler, R ose A . Selfridge, form erly  R ose A . B uck ing­
ham, M ary E. Van A ulen and Frank R . Chandler 
were defendants in this respect, to w it: that the 
said decree adjudges “  that the said report o f the 
said Com m issioners, and all the matters and thing'so
therein contained, do stand ratified and confirm ed, 
and that the said Julia Pom eroy N ew ell, w ife o f 
G eorge B. N ew ell, do have, hold, use, occupy, po.s- 

40 sess and en joy  in severalty the hereinabove de-
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Scribed share or allotm ent o f said lands, be in g  the 
share marked “ T ract N um ber O ne,”  containing 
th irty-six  and s ix ty -s ix  one-hundredths acres upon 
said *1 Com m issioners’ map o f the division o f the 
real estate o f G eorge Pom eroy, deceased, M adison,
N. J ., surveyed D ecem ber, 1895, scale one inch to 
tw o hundred feet, R osw ell M. H ancock, surveyor, 
allotted and assigned as aforesaid to the said Julia 
Pom eroy N ew ell, and that the said com plainant, 
Josephine P om eroy, do  have, hold, use, occupy, 10 
possess and en joy  in severalty the hereinbefore 
described share or allotm ent o f the said lands and 
prem ises, being  the share m arked “  T ract N um ber 
T w o  A , ”  contain ing seventy-four and tw enty-six  
one-hundredths acres and “ T ract N um ber T w o  B, 
contain ing tw enty and eleven  one hundredths acres 
and “  T ract N um ber T w o  C ,”  contain ing one and 
tw enty-eight one-hundredths acres upon said 
“  Com m issioners’ m ap o f the division o f the real 
estate o f G eorge  P om eroy , deceased, M adison, N  20 
J ., surveyed D ecem ber, 1895, scale one inch  to two_ 
hundred feet, R osw ell M. H ancock , surveyor,”  allot 
ted and assigned as aforesaid to the said com ­
plainant, Josephine P om eroy, and that the said 
defendants, E ugene C. Pom eroy, Martha E. Buck­
ingham , A nna S. Chandler, R ose A . Selfridge, fo r ­
m erly  R ose A . Buckingham , M ary E. Van A ulen  
and Frank R . Chandler do  have, hold, use, occupy, 
possess and en joy  in severalty, as in the last w ill 
and testament and cod icil thereto o f G eorge Pom e- 30 
roy, deceased, the hereinbefore described share or 
allotm ent o f the said lands and prem ises, be in g  the 
share m arked “  T ract N um ber T h re e ,”  contain ing 
forty-three and tw enty-tw o one-hundredths acres, 
and tract m arked “ M eadow  L and ,”  in Passaic 
T ow n sh ip , upon the said “ Com m issioners’ map o f 
the division  o f the real estate of G eorge Pom eroy, 
deceased, M adison, N . J ., surveyed D ecem ber, 
1895, scale one inch to tw o hundred feet, R osw ell 
M. H ancock , su rveyor,”  and “ T ract N um ber T hree 40



A ,”  “ T ract N um ber T hree  B ,’ “ T ract n u m berT h ree 
C ,”  “  T ract N um ber T h ree  D ,”  “ T ract N u m ber 
T h ree  E ,”  “  T ract N um ber T h ree  F ,”  upon said 
“ Com m issioners’ m ap o f the division o f the real 
estate o f G eorge Pom eroy, deceased, Bayonne, N . 
J ., surveyed D ecem ber, 1895, scale one inch to 
fifty feet, Sm ith & W eston , surveyors,”  and that 
the said partition so as aforesaid m ade stand and 
be held, confirm ed, valid and effectual forever.

A n d  it is further ordered, adjudged and de­
creed that the several parties to this suit, am ong 
w hom  partition has been made, do forthw ith m utu­
ally release to each other, by  deed in fee sim ple the 
parts or parcels hereby allotted, and partitioned to 
them  respectively, and that in executing each o f 
said deeds, all the parties to this suit shall join , 
except the party to whom such deed shall be execu ­
ted, and his or her w ife or husband.

A n d  it is further ordered, adjudged and de- 
20 creed in con form ity  w ith the report o f said C om ­

m issioners, that the share so as aforesaid set off to 
Julia P om eroy N ew ell, is charged with the sum o f 
two thousand five hundred and ten dollars, and that 
the said sum be by  the said Josephine Pom eroy 
N ew ell, paid into this Court for the benefit o f the 
share allotted to E ugene C. Pom eroy, Martha E. 
Buckingham , Anna S. Chandler, R ose A . B ucking­
ham, now R ose A . Selfridge, and M ary E. Van 
A ulen, and that until the paym ent into this Court 

30 b y  the said Josephine Pom eroy N ew ell, o f  said sum 
o f tw o thousand five hundred and ten dollars, that 
the sum be and remain a lien upon the share allotted 
to the said Josephine Pom eroy N ew ell.”

A nd your petitioners hum bly appeal from  that 
part o f  the decree o f the Chancellor w hich decrees; 
as aforesaid, upon the fo llow in g grounds, to wit

1. T hat said Court o f Chancery m anifestly 
erred in den yin g  the petition o f the said infant de- 

40 fendant, E ugene Cowles Pom eroy, to stay all pro-
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ceedings in this cause until the final determ ination 
o f  the suit in the Circuit Court o f the U nited States 
for the D istrict o f N ew  Jersey, w hich is m entioned 
in said petition , and in answer o f said defendants for 
that the prior partition o f the lands in controversy 
is prohibited by the agreement between said deceased 
and said Josephine and said Julia, w hich is also 
m entioned in said petition and said answer.

2. A n d  the said Court o f Chancery also m ani- 
festly erred in decreeing a partition o f the lands in 
controversy in this suit, w ithout charging upon the 
lands allotted to said Josephine, and upon the lands 
allotted to said Julia, their indebtedness to said 
Eugene, under said agreem ent, the am ount w here­
o f is to be determ ined in said suit in the said Court 
o f the U nited S tates; for that the interest o f said 
Josephine and the interest o f said Julia in the lands 
w hich were sought to be partitioned, in this suit, is 
subject to an equitable lien under said agreem ent, 
to secure the paym ent o f said indebtedness w hich 
said lien is w holly  overlooked and ignored in said 
decree.

3. T h e  said Court o f Chancery also m anifestly 
erred in over-ru ling the objections o f said D efen ­
dants, Frank R . Chandler and E ugene Cowles 
Pom eroy, to the report o f the Com m issioners o f 
partition in this case, and in den yin g  the m otion o f 
said D efendants to suppress said report; for  that 
the same is clearly shown by  said objections, and 30 
by  the evidence and by  the suggestions made in 
support thereof to be m anifestly unequal, unjust and 
oppressive to  said Defendants.

4. T h e  said Court o f Chancery also otherwise 
m anifestly erred in taking jurisdiction  o f the subject 
matter o f this suit, and in proceeding therein, not­
w ithstanding the objections m ade in behalf o f said 
D efendants and in sustaining the report o f the 
Com m issioners o f partition, notw ithstanding the 40
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failure o f said Com m issioners to make any proper 
charge or allowance fo r  the furniture in the P om e­
roy  H om estead, described in the proceedings, w hich 
furniture has been so- affixed to said H om estead and 
made a part thereof by  the acts o f the parties, that 
it must g o  therewith in case o f any partition or sale 
thereof, as plainly appears from  the e v id e n ce ; and 
notw ithstanding the failure o f said Com m issioners 
to m ake any proper provision for the loss o f one o f 
the houses on the said prem ises allotted to said in- 

IQ fant, w hich was destroyed by  fire before filing of 
said report, as plainly appears from  the ev id en ce ; 
and notw ithstanding the om ission o f -said C om ­
m issioners to make any proper exh ibit o f the unpaid 
taxes standing against the property sought to be 
partitioned, nor any provision for the liquidation of 
said taxes.

Y our petitioners therefore pray that the said 
decree o f the said Chancellor m ay be in the partic- 

20 ulars aforesaid, reversed, set aside and for nothing 
holden. A n d  that your Petitioners m ay have such 
relie f in the prem ises as to this H onorable Court 
shall seem  meet.

G U IL D  & LU M ,
C. C. B O N N E Y ,

Solicitors and o f  Counsel with Petitioners and 
Appellants. '

W M . B. G U IL D ,
O f Counsel with Appellants.

30
T h e answer o f the above-nam ed respondents 

to the am ended petition o f appeal o f  the above- 
named appellants.

T hese respondents, not acknow ledging all or 
any o f the matters which in the said petition o f ap­
peal are contained to be true, for  answer thereto, 
nevertheless, say and admit, that a decree was on 
the fourteenth day o f Septem ber, eighteen hundred 

40 and ninety-six, made and ent* red in the Court of

cSmi
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Chancery, in the cause for that purpose m entioned 
in the said petition as is therein stated ; but as to 
the substance and form  thereof these respondents 
pray to refer thereto when the same shall be p ro ­
duced. A nd  these respondents are advised and 
believe that the said decree is agreeable to equ ity , 
and they pray that the same m ay be affirmed with 
costs to be adjudged to these respondents.

V R E D E N B U R G H  & G A R R E T S O N ,
Solicitors fo r  and o f  Counsel with the said 

Respondents.
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