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STATE OF NEW JERSEY - '
Department of Law and Publlc Safety ,
DIVISION OF ALCOHOLIC BEVERAGE GCONTROL
1100 Raymond ‘Blvd. Newark 2, No Jo

BULLETIN 1367 . ' . December 21, 1960
1. APPELLATE DECISIONS - 279 CLUB, INC, v, NEWARK. ’

279 Club, Inc. )
Appellant, ). ON APPEAL
CONCLUSIONS
Ve ) AND ORDER
Municipel Board of Alcoholic ) o
Beverage Control of the City of |,
Newark, , )
Respondent., )

Waldor & Beckerman, Esgqs., by Milton A. Waldor, Esq., Attorneys
for Appellante.

Vincent Pi MOrppey, Esq., by James E. Abrams, Esq., Attorney
for Respondent.

BY THE DIREGTOR:
The Hearer has filed the following Report-herein:

"This is an appeal from the action of Respondent Board whereby
on June 28, 1960 it unanimously denied appellant's application for
renewal of its plenary retail Consumption license for the 1960-61
licensing period for premises 279 West Kinney Street; Newark,

"Upon the filing of the petliion of appesl an order dated
June 30, 1960 was entered by the Director extending the term of the
1959-60 license until further order herein. Rule 12 of State
Regulation No. 15,

"Appellant sets forth as its grounds of appeal that (a)
respondent acted in an arbitrary, capriclous and discriminatory
manner; (b) violated constitutional rights of appellant and (c)
~conducted no hearing at which appellant was permitted to enter a
‘defense to charges.

"Respondent Board in its answer denies the allegations in the
petltion of appeal and contends that its decislon was 'baged upon
the factual testimony before the Board from which it, in its sound
discretion, concluded that the denial of the application substantiated
such action!, , , ,

3
M"The appeal was heard de novo pursuant to Rule 6 of State
- Regulation No., 15. The transcript of the proceedings held before

the respondent Board was received 1n evidence, and additional
testimony was presented on behalf of appellant, pursuant to Rule 8

of said Regulation,

"A notlce addressed to anpellant dated June 24, 1960 and
signed by the Secretary of the respondent Board read as follows:

"You are hereby requested to appear before this
authority on Tuesday at 3:30 P.M, June 28, 1960
in the Public Meetlng Room, Basement Room 13-21
City Hall, Newark, New Jersey.'
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» "It appears from the transcript of the proceedings held on
June 28, 1960 before the respondent Board that Captain Edward V.
Weber, Commanding Officer of the Fourth Police Precinct, in whose
Jurisdiction the defendant's licensed premises are located, in
response to a question asked by the Chairman of the respondent
Board, answered !I have no convictions., I don't know of anything
else. I received no complaints or letters about the place, only
this one where a man tending bar was charged with having possession
of marijuana and that is pending before the Grand Jury'. '

: "No witnesses were either sworn or examined at the proceedings
before the respondent Board. The decision on the application for
renewal was reserved and Saul Weissman, president of appellant~licensee,
was advised by the Secretary of the Board to 'call the office and I =
will let you know the Board's actionf. Apparently subsequent thereto,
the Secretary announced 'In the case of 279 Club, Inc., the Board

in caucus, in its meeting room B-~21, Basement, City Heall, Newark,

Ne Jos; reviéwed all the facts comcerning this licensee and after

taking everything into consideration voted unanimously to deny the
-application for renewal!',

"At the within hearing on appeal from the Board's action,
Saul Welssman, aforementioned, testifled that during the . 1959-60
licensing period, because of trouble with the burglar alarm system,
police officers came to his licensed establishment on to occasions
and on one other occasion when the officers made a search of the
premises. Welssman testified that he had no knowledge that
marijuana allegedly belonging to his son was found on the premises
as a result of the search, '

"The attorney for appellant contends that the proceeding
before the respondent Board did not constitute a hearing as
required by Sec, 3,34 of Revised Ordinances of Newark dated May 1,
1954 as amended;, which provides as follows:

"Tn the event any application for the renswal of
license shall be questioned by the local issuing
authority for any reason ws» then the applicant
for renewal of such license shall be given notice
of the reasons of the local issuing authority wss -
and a day shall be set for hearing before the '
local issuing authorlty upon due notice to the
applicant of the day of hearing in order that the
applicant may be afforded an opportunity to show
cause why the application should be granted.

If, after hearing, the local 1ssulng suthority is
of the opinion that application for the renewal of
license shall not be granted, 1t shall refuse to
grant renewal, setting forth reasons for refusal

- in the minutes of its meeting.' ’

“Judge Clapp, in Nordco, Inc., v. State, 43 N. J. Super., 277,
speaking for the Appellate Division of the Superlor Court of New
Jersey, dlscussed the provision in question of the Newark ordinance,
In the Nordco,,Inc. case the notice of the purported hearing charged
the licensee with improper conduct in the operation and made
particular reference to an fhours' violation without mentioning a
brawl that had occurred which resulted in the preceding licensing
year to a suspension of its license. Furthermore, in sald case
a police captaln, although unsworn, was examined and subjected to a
'falrly full cross-examination’, The appellate court apparently was
gsatisfled that other undisputed factors were presented and that
Nordco, Inc.'s attorney was given an adequate opportunity to argue
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v

"the'question whether,'in.view of the undisputed facts discldsed, the

license should nevertheless issue. Although the court concluded
that in 1ts opinion that 'substantial justice! had been accomplished,
it specifically cautioned the local issuing authority that it would
not sanoction a disregard of the municipal ordinance in the future

so that factual issues falling within the scope of the ordinance
should be resolved through a hearing, conducted in the manner
referred to in Handlon v. Town of Belleville, 4 N.J. 99, 105 (1950)
because 'only in this fashion In the ordinary case can justice be
done (as it should be done) "in the initisl consideration itself".

A ' Fifth Street Pier Corp., v. City of Hoboken, 22 N.J. 326, 337 (1956).f

"In the instant case the notice served upon the appellant gave
no indication whatsoever why it was requested to appear before the
respondent Board, and, therefore, Saul Welssman, president of appellant
corporation, who appeared at the stated time, was not apprized that

‘his operation of the tavern was questioned. The police captain was

asked to give his opinion with reference to the operation of the

_premises during preceding licensing term. He said he received no

complaints about the place and the only thing that was found was
that a bartender, employed by appellant, was. charged with possession
of mari juana, which matter was then pendlng before the Grand Jury.

"At the hearing of the appeal herein, the respondent Board
produced no additional testimony, but rested 1ts case on the
stenographic transcript of the proceedings before it. The record
is so sparse and the proceedings so informal that 1t is pmpossible
to make a recommendation to the Director elther to reverse or affirm
the respondent Board's action. Saul Welssman testifled at the
hearing of the appeal and in substance denied that narcotics were
found on the licensed premises.,

"Under the circumstances appearing in this case, I have no
alternative but to recommend that the matter of renewal of appellant's
license for the current llicensing psrlod be remanded to respondent
Board so that 1t may schedule a hearing and then proceed, 1in

accordance with provision of its ordinance appertalning thereto."

No exceptions to the Hearer's Report were filed within the
tima limited by Rule 14 of State Regulation No. 15.

f

Haﬁing carefully consldered the facts and circumstances herein,
I concur in the Hearer's findings and conclusions and adopt his
recommendations. - :

Accordingly, it 1s, on this 24th day of October 1960,

ORDERED that the matter be remanded to respondent in order
that 1t may schedule a hearing and then proceed pursuant to the
provislons of the local ordinance applicable thereto.

WILLIAM HOWE DAVIS .
DIRECTOR -
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2. APPELLATE DECISIONS = LOS PANCHOS, INC. v. NEWARK.

. LOS PANCHOS, INC., t/a ' )
- OLUB COZY, :
Appellant, ON APPEAL
- - . CONCLUSIONS
Ve AND ORDER

MUNICIPAL BOARD OF ALCOHOLIC
BEVERAGE CONTROL OF THE CITY
OF NEWARK,

. ,

Respondento
Waldor & Beckerman, Esqa.; by Milton A, Waldor, Esq., Attorneys
for Appellant
Vincent P. Torppey, Esq., by James E. Abrams, Esq., Attorney
for Respuv.onte

BY THE DIRECTOR:
The Hearer has filed the following Report herein:

"This is an appeal from the action of respondent whereby 1t
unanimously denied appellant's application for renewal of its
plenary retall consumption license for the 1960-61 licensing year
for premises 57-59 Parkhurst Street (and 2nd floor addition),
Newark,

"Upon the filing of the appeal an order, dated June 29, 1960,
was entered by the director extending the term of the 1959-60 license
until the entry of a further order herein. R.S. 33:1-22,

"appellant alleges that the action of respondent was erroneous:
because (a) it was not given the opportunity of having a hearing
before respondent, and (b) the action of respondent was an abuse of
its discretion,

"In its answer respondent alleges that its decision was based
upon the factual testimony before the Board from which it, in its
sound discretion, concluded that the denial of the application
substantiated such action.

"Tt is the general ruls that, in the absence of a written
ob jection, an issulng authority is not required to hold any hearing
upon an applicatlon to renew a license provided that it makes 'a
‘thorough investigation on its own initiative. Utrecht v. Hopatcong,
Bulletin 1154, Item 7; Murray v. Wanaque, Bulletin 1170, Item 1;
Rule 8 of State Regulation No., 2. However, the City of Newark has
adopted an ordinance (Sec. 3.34 of Revised Ordinances of Newark),
the pertinent portions of which provide that:

'ITn the event any application for the renewal of
'license shall be questioned by the local issuing
authorlty for any reason or in the event that an
objection shall be filed in opposition to the
application, then the applicant it shall be glven
notice of the reasons of the local lssulng authorlty
or of the objector and a day shall be set for a hearing
before the local issulng authority upon due notice to
the applicant of the day of hearing in order that the
applicant may be afforded an opportunity to show cause
why the applicatlion should be granted.!
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"The evidence in this case discloses that a notice, dated
June 15, 1960, was ser¥red by respondent on the eppellant merely
requesting 1t to appear before respondent on June 21, 1960, A
transcript of the proceedings on June 21, 1960, has been introduced
Into evlidence herein.. The transcript shows that Oscar Marty (who |
is a stockholder of appellant corporation and manager of the licensed
premises) appeared before the Board and was then advised for the first
time that he had been summoned with reference to a nolse complaint
and that an investigator had been in the vicinity of the licensed
premises on June 18 and reported that the sound of entertainment was
aggible’across}the street. The following conversation then took
placez : : - - :

'The Chairman: You have had trouble there beforee
Mr. Panchos (Mr. Marty): I kmow. I teke care of
the place in good order and there is no noise from
the place, . ’

The Chairmen: Don't come in here and tell us there
1s no noise 1in the place. That is why we have you
here today. There 1s noise from the entertainment.

Mr.  Panchos: There 1s the same people always
complaining. In front there is a lady. She lives
‘there. She no make complaint and she lives there.
There 1s a rooming house there.! o

L "The Chairman then advised Mr. Marty that tall we want is
\\\ﬁhe noigse stopped.! 'We will hold the license till the noise has
stopped.! , - ; - ' ‘ L

"The evidence further shows that a notice dated June 24,

1960, was served by respondent on appellant requesting it to appear
on June 28, 1960, with reference to a noise complaint 'that has

been preferred by you.' On June 25, 1960, respondent received a
letter signed by 'A Property Owner' complaining of noilse at
appellant's premises, On June 28, 1960, Mr. Marty, his present
attorney and ten witnesses appeared before respondent. A transcript
~of the proceedings on June 28, 1960, has also been introduced into
evldence, On June 28 the applications for renewal filed by appellant
and two other licensees were considered. At that time the Chalrman
announced that 'We have already heard these cases last week' and
refused to hear any further testimony on behalf of appellant herein.
Commissioner Cerefice stated that he had made a personal inspection
of appellant's premises and the nolse is and was very, very bad.
Appellant's application was then denled,

- "At the hearing of the appeal respondent introduced into
evidence the two transcripts and the letter recelved on June 25,
1960, hereinabove referred to. On behalf of appellant, five persons
who live in the immediate vicinity of appellant's premises testified

- that they have never been disturbed by noise from the premises.
Oscar Marty testified that appellant has no prior adjudicated .
‘record; that there is a large hall on the second floor of the
licensed premises; that appellant hires & six-piece band to play -
on week-ends in the hall; that he was summoned before the Board
about elght months ago because of a nolse complaint but that he has
since nailed the windows so that they cannot be opened and that
there is now no excessive noise from the playing of the band.

"After considering all the evidence herein, it i1s doubtful if
respondent Board complied with the requirements of the Newark
ordinance, Nordeco Inc. V.. Div, of A.B.C., 43 N. J. Super. 277,

It 1s true that in the Nordco case the Court concluded that the
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appellant therein had not been preﬁudiced because the testimony
below and on -appeal to the Division was sufficlent to sustain _
denial. However, in this case there 1is little, 1 any, testimony
to sustain the action of respondent. A denial of renewal’ -must be
‘based on reasonable grounds or 1t will be reversed. Kleinberg v, - .
. Harrison, Bulletin 984, Item 2. It is recommended, thérefore, that

- an order be entered reversing the action of wespondent and ordering'
respondent to issue a renewal of appellant?s license., If, in the =
future, appellant permits any disturbancé or unnecessary nolse on .
i1ts premises, disciplinary proceedings may be instituted. Moreover,
the manner in which the premises are. conducted may be considered by
respondent "if and when appellant applies for a further renewal of
its license."

: ~ No exceptions to the Hearer's Report were filed within the
time limited by Rule 14 of State Regulation No. 15. Nevertheless
it is my duty to déclde whether the action of respondent should be
reversed, as recommended, or remanded to respondent with inscructions
to comply with the cited section of the local ordinance.;

Primarily, it 1s the duty of -respondent Board to administer
the issuance of retaill licenses -in ‘the municipallity. R.8. 33:1-19.
In considering applications for renewal, the Newark Board 1s required -
-~ to comply with the provlsions of the local :ordinence. It has failed
to do 'so. As stated by Judge ‘Clapp in ‘Nordco, Inc. v, Div, of AsBeCiay

sugra'

"We are. by no means sanctioning a disregard -of ‘the

Newark ordinance in ‘the future. On'the contrary,

factual issues before ‘the ‘Newark ‘board, which fall
within the scope “of “the ordinance, -should be ‘resolved
through a hearing, conducted in ‘the . manner .referred  to
in Handlon v. Town of" Belleville, ‘4 NoJo 99 106 (1950)."

Accordingly, it is;?on‘thiS“ZSth~day‘of October .1960,

N ORDERED that the matter" ‘be - remanded . to - respondent in order
‘that it mey schedule a hearing’ ‘and ‘then proceed -pursuant to the
provisions of the local ‘ordinance -applicable thersto.

*WILLIAMwHOWEaDAVIS
‘DIRECTOR -
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9. APPHELLATE DECIbIONS - MARSILLO Ve hANDOLPH.

VICTOR J. MARSILLO /8 )
SAINS HOTEL BAR & GRILL,
R )
Appellant, ON APPEAL
) : CONCLUSIONS
Vo ) AND ORDER
TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF RANDOLPH, )
Respondent, )

.---—.-—-——-_-—--—-————_..-p--.——.—-—-u—-—

Leo Jo. Berg, Esq., Attorney for Appellant. ’
Young and Sears, Esqgs., by Harry D. Sears, Esq., Attorneys for
. Respondent.
BY THE DIRECTOR:
The Hearer has filed the follbwing Report herein:

“This is an appeal from the action of respondent whereby it
denled. an application for renewal of appellant's plenary retail

- consumption license for premises on Brookside Road, Mt. Freedom,

Randolph Township.'

"From the evidence it appears that since 1937 Samuel H, Sains
(alone or in partnership with another) held a plenary rétail con-
sumption licensé for the premises in question; that the said license
was transferred, effective May 26, 1960, from Sains to appellant; that
since said date Sains has been employed by appellant as manager of
the business and that on June 30, 1960, respondent adopted a resolution
denying appellant's application for renewal of his license.

"The sole question raised herein is the fitness of appellant
to hold a liquor license. Appellant alleges that, under the facts

‘and clrcumstances of this case, respondent's action was arbitrary

and unreasonable.

"In his youth appellant had a very bad record. In 1927, when
eighteen years of age, he was convicted in Massachusetts of grand
larceny and: sentenced to a reformatory., In 1928 he was convicted
in Pennsylv&nia of robbery and sentenced to serve from twelve to
twenty~-four years in prison. He was paroled in December 1935 and
has not been convicted-of any crime since that time, -

) "In 1942 appellant applied to the then Commissioner, of Alcoholic
Beverage Control, pursuant to R.5. 33:1-31l.2, for an order lifting
his statutory disqualification. On March 5, 1942, the Cormissionser
entered an order removing his statutory disqualifieation because of
the aforeseld convictions, Bulletin 498, Item 7° Thereafter
appellant held a liquor license for premlses 1ln "ge&caucus for a perlod

£ about one year; a liquor license for premises in Newark from

- 1947 to 1950, and a liguor license for other premises in Newark from

1953 to 1965. Hls record as a licensee is clear, During this period
he managed numerous boxers and admits that he met numerous boxing

- menagers, some of whom may have had past criminal records. -He

testified that he was never brought before any Commlssion for an
infraction of the laws pertaining to boxing. He 1s married and has

- four chlldren, one of whom was adopted by him and his wife in 1948,

Lppellant also testified that he has received from a Governor of

“Pennsylvania a full parygon.as to his 1928 conviction. From his

evidence as to his activitles during the past twenty-five years
and the evidence of hils character wltnesses, I am satlsfiled that,



PAGE. 8. | | | - BULLETIN:1367

despite his poor recdrd in his youth, appellant has completely reha= """
bilitated himself, o

"When appellant's application for renewal came before: respondent
for consideration, one member of the Township Committee disqualified
himself and the other four members voted to deny the application.. At

- the hearing held herein each of these four members testified. ﬁrom

- thelr testimony I am satisfied that Committeemen Bauer, . Raupp and
McMurtrie would not have voted to deny the application merely because
of appellant's convictions in 1927 and 1928. They testifled that
they voted to deny because of the information furnished to them by
Committeeman Brumell, which information is hereinafter set forth.

"At the hearing herein Helen M. Bauer, Township Clerk, testified
that appellant's application for renewal was considered by the Town-
8hip Committee at a meeting held on June 16, at which time a motion
‘made by Committeeman Brumell that the application be withheld for
further study until June 27 was seconded and carriede. The Clerk.
further testified that at the meeting.on June 27 Committeeman Brumell
stated that he had received certain confidential information by
telephone from Washington, D. C., as a result of which it was -his
opinion that approval of the epplication might attract an un-
desirable element into Randolph Township .and that the meeting was
then adjourned to June 30 in order that Committeeman Brumell might
further his investigation and sacure documentary evidenceo

"At the hearing herein Commi ttesman Brumell testified that,
during the ¢ourse of his investigation, he contacted by telephone
agents of certain Senatorlal Investigating Committees in Washington.

' He btestifled that these agents told him that Victor Marsillo was .an
intimate friend and close assoclate of notorious gangsters and
criminals not only in this area but throughout the country; that they
mentioned five names, including 'Anastasia'! and 'Morettl'!; that they
stated that elements involved with the Apalachin group, so-called

~ Mafia, had been moving into New Jersey and that this could possibly
.be the beginning of an attempt to use Randolph Township as head-

. quarters, Committeeman Brumell further testified that he subsequently
obtained a confidential letter from counsel for one of these 2
Committees which states that Viector Marsillo assoclates with rall :
the leading racketeers in boxing'; that he discussed this information
with and displayed thls letter to the -other members of the Township

. Committee at & caucus held prior to the meeting on June 30, at which
the application was denied, _

"Tn his testimony appellant denied thet he ever knew Anastasia
or Moretti, He admitted that he knew one of the. other five mentioned,.
‘but denied that he had ever done buslness with him. He admitted that
he knew .the other two of the five mentioned and ldentifiled them as
fight managers, with whom he did business years ago. Of course, there
1s nothing in the record to indicate that the latter two "are gangsters
or racketeers. Appellant also denled that any criminals or persons of
111 repute were ever on the licensed premises and states that there
.1s no intention to use the hotel as a fight-camp.

"The use, either in criminal cases or cases involving
administrative and regulatory actions, of the type of evidence
presented by respondent herein is discussed in Greene v, McElroy,

360 UoSo 4743 3 L. eds 2nd 1377; 79 S. Cte 1400 (1959). Such evidence
was admitted herein for the purpose of ascertalning the reasons which -
prompted the members of the Township Committee to deny the application,
If there were the slightest evidence to support the informatlion re=-
celved, I would, without any hesltatlon, recommend an affirmance

of respondent's action.f An application for a liquor license may be
denled when 1t appears that applicant ls an unfit person, even 1f

he has never been convicted of a c¢rime. Sylvester v. South Belmar,
Bulletin 38, Item 15; Hodanish v. Trenton, Bulletin 121, Ttem ©.
However, in this case 1t appears from all the evidenee that dppellant
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" has rehabilitated himself during the past twenty-five years, that
there 1s no evidence that he associates with racketeerg or gangsters
and a complete lack of evidence that he is in any way connected with
the Apalachin group or so=-called Mafia. The care and attentlon given
-to this case by the members of the Township Committee is to Dbe
comnended but, upon the record presented, I find that thelr action
in denying renewal of the license was unreasonable., For the reasons
afgiesaid, I recommsend that an order be entered: reversing respondent's
actlon. .

"One other matter must be considered. In his application
appellant disclosed his convictlon in 1928 but failed to disclose
his conviction in 1927. He testified that the application was
prepared by another person and that he signed and swore to the
application without reading it. However, Chief of Police Okun
testified that, during his investigation, applicant disclosed his
complete criminal record. Under the circumstances, I conclude that
appellant had no intention of misleading the issuing authority and
recommend that he be given the opportunity to amend his application
by disclosing the additional conviction." ,

No exceptions to the Hearer's Report were filed with me Within
the time limited by Rule 14 of State Regulation No. 15.

After examining the testimony and exhibits herein, and
considering the briefs filed by the attorneys for appellant and
respondent, I concur in the findings and conclusions of the Hearer.
In reversing the action of the local Board, I am glving particular
consideration to the fact that it originally approved the transfer
of this license to the appellant in Meay 1960 as a result of which .
appellant no doubt expended a substantial sum in the acquisition of
sald license from the prior owner as well as other gsums of money
in his brief operation of the licensed premises,

Had the local Board at the outset refused transfer of the
license for the reasons stated when it denled renewal, I would
have given greater weight to its decision as the appellant would
have remained in status quo had I affirmed its action.

In addition, the fact that appellant held three retall liquor
licenses commencing in 1947 and as recently as 1955 without a single
suspension for an infraction of the alcoholic beverage rules and

" regulations should militate in hls favor. Should the fears of the
local Board be reallzed and the operation of the licensed premlses
by appellant becomes detrimental to the best lnterests of the :
community, recourse may always be had through proceedings to revoke -
or suspend the license in question or by refusing to renew the same

- upon expiration thereof. The appellant is at least entitled to .
prove that his rehabilitation 1s complete, that he 1s a law=-abiding
citizen and that he will sincerely and conscilentiously live up to
the rules and regulations (both State and Hunicipal) governing
the operation of his 1icensedlpremisesa The future 1s up to him.

Accordingly, 1t, on this 26th day of October 1960,

ORDERED that the action of respondent be and the same 1is-

hereby reversed, and respondent is directed to permlt appellant
to amend his application by disclosing the additional conviction
and to renew appellant's license for the 1960~61 licensing period,
in accordance with the application heretofors filled,. as so amended.

; _

' WILLIAM HOWE DAVIS

- DIRECTOR
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4. APPELLATW DECISIONS - YOUNG MEN 'S AND YOUNG WOMEN'S CHRISTIAN
L ASSOCIATION OF. NEWARK Ve, NLWARK AND SPRING 1 WANOR, INC.

YOUNG MEN'S AND YOUNG WOMEN'S CHRISTIAN ) ' %}ﬁ~€‘
ASSOCIATION OF . NEWARK AND VICINITY, o : :“

ON APPEAL
CONCLUSIONS ™
AND ORDER

s Appella,;n;ﬁa
Vo

MUNICIPAL BOARD or ALCOHOLIC BEVERAGE.
. CONTROL' OF THE CITY OF NEWARK AND 4
SPRING MANOR, INC.,

Respondents.
Victor J. Parsonnet, nsq., Attorney for Appellant.
Morton M. Poznak, Esq., by Thomas E. Weinstock, Esq., Attorney
for Respondent Spring Manor, Inc.
Vincent P. Torppey, Esq., by James E. Abrams, Esq., Attorney
for Respondent Board,

'BY THE DIRECTOR:
. The Hearer has filed the following Report herein-

"This is an appeal from the action of respondent Board which,
by resolution dated February 2, 1960, approved an application for a
place-to-place transfer of a plenary retail consumption license held
by respondent Spring Manor, Inc,, from 57-59 Beaoon Street to a
building to be erscted at 70-74 Jones Street Newark. :

"Appellant, in its petition of appeal, alleges that (1) the
location of a tavern in close proximity to its southwest branch will
subject children and adults attending appellant's establishment to
influences injurious to the character bullding and moral education
values appellant is endeavoring to develop; (2) need for the tavern -
was not proven and (3) the gran 1ting of the transfer was ‘against the
weight of the evidence.

, “Respondent Board, 1n 1ts answer, denies appellant's allegations
and contends that the. grounds upon which it predicated its action
was the factual testimony adduced before it, from which, in.its
sound discretion, it concluded that the transfer should be granted.

" "Respondent Spring Manor, Inc. entered a written appearance
contending that respondent Board did ‘not err in its decision and
that appellant's appeal was taken out of time.»

' "When the matter came on for hearing on the appeal,
respondent Board offered in’ evidence the transcript of the pro-
ceedings before it and further testimony was adduced by appellant
and respondent Spring Manor, Inc., the 1atter offering several
exhibits which were recelved in evidence. _ : ;

"To understand: the igsue to be determined herein, a brief
chronology respecting the license in question is deemed pertinent,
On June 9, 1959 respondent Board denied an application by Spring
Manor, Inc. for a place-to-place transfer of its license, which

~application was 1dentical with that under consideration herein.
Spring Manor, Inc. appealed from said denial (Spring Manor, Inc., v.
Newark, Bulletin 1319, Item 4) and the Director, having found that
no reeson was glven by respondent for rejecting the application for
transfer, concluded that respondent's action was arbitrary and un-
B reasonable and reversed that authority a determination oh the
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record presented. However, respondent was not directed to transfer
the license because the license had expired and, although 1t was
renewed for the old premlses for the 1959-60 llcensing year, Spring
Manor, Ince. had not applied for transfer of the renewsd license.
Thereafter, Spring Manor, Inc. filed. the application for transfer
whlch was granted by respondent Board and is the subject of the
appeal herein. Pending the determlination of the appeal, the 1959~
60 llcense expired and on June 30, 1960 1t was renewed for the sole
purpose of permitting the transfer. '

"It appears from the facts set forth in Spring Manor, Inc. v,
Newark, supra that appellant herein and the Urban League of Kssex
County had submitted letters to respondent Board objecting to the
issuance of Spring Manor's application for transfer of its license
on the ground that there are two -existing taverns and a package
store on the side of Jones Street opposite to that of the proposed
slte to which Spring Manor, Inc. sought to have its license
transferred; that their agencies attracted teen~aged children,
hence, there would be danger to the general moral structure of the
area and 1t was urged on behalf of a property owner at 75 Jones
Street that there would be an undue concentration of licenses which
would affect real estate values in the neighborhood.

"In the cited case, supra, the Director said: 'It may be
noted that if the denlal of transfer is bases upon undue concen=-
tration of licensesa In the area, 1t would run counter to the
princlple that transfer from one location to another in the same
area does not constitute undue concentratlion of licenses, On the
other hand, 1f denied because of the objection of the two social
agencles, such denial could possibly rest on firm ground 1f more
fully developed,!

"Having reviewed the transcript of the proceedings on the
appeal herein, I find that the objections raised by appellant are
essentially the same as those raised before respondent Board when
that authority considered the two applications filed by Spring
Manor, Inc., 'The alleged injurious influsnces to which children
and others in the area would be subjJected are purely conjectural
and there 1ls no evidence to indicate that the offlcers and share«
holders of the corporate-licensee are unfit persons, I find further
from the testimony adduced in all the proceedings respecting the
transfer of the llcense in questilon and from the exhiblts in
evidence that the site to which the license has been transferred
is in a second-class commercial secétion of the clty and 1s in the
same area as the licensee's former premises; that the proposed
building will not only enhance the neighborhood but will tend to
increase property value therein and that the land adjacent to the
proposed bullding and owned by the licensee wlll afford ampl
parking facllities for 1lts patrons. . )

"While it is true that generally the question of public
necessity and convenlence 1s paramount in determing whether a
license should be granted for a particular locatlon, the Instant
case does not involve the ilssuance of a new license but a place=-
to-place transfer of an exlsting license wilthin the same buslness
area. In such cases, 1t has been held that the mere fact that
other licensees also serve the same nelghborhood is not.a valld
reason to deny & place-to-place transfer from one locatlon in a
neighborhood to another location 1ln the same nelighborhood since
no increase in concentratlion of licenses results from such transfer,
Kupay v. Passalc, Bulletin 803, Item 9; Geltzeller v, Newark,
Bulletin TI7L, ftem 1; Spring Manor, Inc. v. Newark, supra.

"rhe burden of proof to establish that the actlon of
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respondent Board was erroneous rests with appellant. Rule 6 of
State Regulation No. 15, The evidence presented in the instant

cage does not indicate any improper motivation on the part of the
members of respondent Board and thelr grant of the transfer appears
to be a reasonable exercise of thelr discretion. I conclude,
therefore, that appellant has falled to sustain the burden of -

proof resting upon it and I recommend that an order be entered affirm»
ing the action of respondent Board and dismissing the appeal and
directing respondent Board to lssue the license to Spring Manor, Inc.
if and when the building 1is completed in compliance with the plans
and specifications heretofore filed with respondent Board. In view
of the aforesaid, it 1s deemed unnecessary to pass upon the Juris=~
dictional question raised by respondent Spring Manor, Inc."

' No exceptions to-the Iearer'!s Report wers filed with me within
the time limited by Rule 14 of State Regulation No. 15.

Hav1ng carefully congldered the record herein, including the

Acoordingly, it is, on this 26ph day of October 1960,

_ ORDERED that the action of respondent Board be and the same
i3 hereby affirmed and that the appeal herein be and the same is
hereby dismissed. Respondent Board is directed to issue the license
to respondent Spring Manor, Inc,, if and when the building is
completed in accordance with the plans and speciflcations filed
with sald Board,.

WILLIAM HOWE DAVIS
DIRECTOR

5. APPELLATE DECISIONS - CATTS v, LOWER PENNS NECK.

Case # )
SARAH J. CATTS AND NORMAN D. CAYTS,
t/a "GALA INN", 7 )
' Appellants, ) ON APPEAL
ORDER
Ve )

TOWNSHIP COMMITTEE OF THE TOWNSHIR = )
OF LOWER PENNS NECK,

Respondent

— o o o Y S D e 0 I ) e e S Gt B 470 e S e SR S T A e

Harper & Telsey, HEsqs., by David C. Harper, hsq., Attorneys for
Appellants,
J. Bernard Rogovoy, Esq., Attorney for Respondent,

BY THE DIRECTOR:

The above appeal was taken from the actlon of respondent
.whereby it denied an application for the transfer of appellants!'
TLicense C-7 from 39-41 Main Street to 402 Hook Road, Pennsville,
Townshilp of Lower Penns Neck. L

: Prior to the hearing, a stipulation of dismissal, signed
by the attorneys for the respective partiles, was filed with me.
No reason appearing to the contrary, ‘ S

It is, on this 27th day of October 1960,
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6.

ORDERED that the above appeal be and the seme is. hereby.
dismissed. , r '

WILLIAM HOWE DAVIS

| DIRECTOR
APPELLATE DECISIONS - LANG v. CLIFTON.
PAULA LANG, | )
- Appellant ! ' |
P ON APPEAL
v CONCLUSIONS

. BEVERAGE CONTROL OF THE CITY

AND ORDER

.OF CLIFTON,

)
o )
MUNICIPAL BOARD OF ALCOHOLIC ) -
)
)

Respehdent
Joseph P. Winberry, ESq., Attorney for Appellant, '
Edward F. Johnson, Esq., by Manfred Triebel, Esq., Attorney for
. Respondent,

BY THE DIRECTOR: | |
The Hearer has filed the following Report hereins

"This is an appeal from the action of respondent on June
27, 1960 whereby it unanimously denied an application for the
renewal for the 1960-61 licensing year of a plenary retall con-
sumption license formerly held by Erwin Lang, deceased. The
premises in question are located at 541 River Road, Clifton, Ne Je

"Phe petition of appeal 1s limited to an appeal from the
refusal of an application to grant a plenary retail consumption
license to Paula Lang for the 1960-61 llcensing year for the premises
in question. The actual history of the 1959-60 license for the :

~premises is that Erwin Lang died August 1, 1959 while the holder

of such license; that physical possession of the premises was taken
for state use by a state agency of New Jersey on or about September
3, 1959; that this license was extended on September 28, 1959 pur-

suant to law to Joseph P. Winberry, executor of the estate of Erwin

Lang; that the entire bullding housing the licensed premises was

demolished by the 8tate agency on October 3, 1959; that on June 15,.
1960 three appllcations were filed with respondent, one for a person-
to-person transfer from Jpseph P. Winberry as executor of Erwin Lang
to Paula Lang for the balance of the 1959~60 licensing ysar, the ‘
other a place-~to~place transfer to a proposed building on the same
premises for the same period, and the third an ‘application for
renewal of such transferred license. On these three applications,

in completing ‘the taffidavit by individual applicant' as provided for
in such application, the name of Paula Lang is typed as the name of -
the affiant and in the place for signature, underneath which the name
of Joseph P. Winberry is signed and underneath the signature is typed
tJoseph P. Winberry, attorney for Paula Lang' and a notary public has
signed this purported arffidavit of Paula Lang.

"The resolution of denial adopted by respondent on June 27,'
1960 reads: -

'RuSOLVED that the applications for a person to

- person transfer of PRC ~18 from Joseph P. Winberry,
Executor of the Estate of Erwin Lang, deceased, to
Paula Lang, and place-to--place transfer PRC -18 from
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- .Paula Lang from 541 River Road to premises to‘
be constructed.at - 541 River Road, .and renewal
of PRC =18 for_the. .year 1960-61, be ‘and the  same
&re hereby - denie,_” v ufollowing reasons.d 3

1. The applications fo 'fe_to plaoe transfer o
- and the 1960-61 .ren al,applica'ions have not ‘.
been executed by - -the. proper party, and AR

2. The place to place transfer is’ incomplete in that
no approved plan° and speclfications are on file
with the Boaerd of Alcohoggc :Beverage Control.!

i
L

o ,"Thﬁ erounda Ofwappealﬁgek forth in the:petition‘arevas
follows: . S RN g,pr ;,51 srkon s o

t(a) The applications for, .bhe_place to place transfer

. and the renéwal were executed by Joseph P. . . .
‘Winberry,. as. attorney for Paula Lang, -since she R
8t11k 1is visiting Germany.. Theré is no specific
prohibition agalnst .an attorney acting for a
party in the making of an application, and

'(b) Plans and specificatio ,rer the place to place
» transfer could not. belsubmitted due - to a hardship,
‘ viz., Mrs,. Lang went to Germany. . for & visit on
- December 23, .1959 and became 111 there, -and has .
been unable_to return. Her expected return date is
now July 18th, doctor permitting. :

1(c) This is not a strict case where a place to place
. transfer 1is required. .The original license was

lssued for 541 River. Road, the State of New. Jersey

" took over ome-half of the premises ahd tore down the

" bullding thereon; there still remains sufficient
property upon which to erect a building and continue
_the'business on the saime premlses, hence, there is
no need for a place to place transfer. «

1(d) Appellant requested a ninety-(90) day - extension
within which to file plans and specifications on a
- hardship basis because of the 1llness and absence
of Mrs,. ‘Lang. -Same; was denied and appellant
feels that the denial thereof was arbitrary and
capricious. 3

“The requirement that an application for & license must be
‘signed and sworn to by the applicant..in. -person: is statutory.
R.S. 33: 1-25. The pertinent part of such:statute reads' :

1A11 applications shall be duly sworn to by each of
the applicants, except in the case of applicants -
in the military service of the United States whose

~ applications may.be signed .in. their behalf by. an
vattorney-in-fact holding .a power of. attorney in .
form approved by. the.- commissioner, and except . in .
cases of applications by corporations which shall be
duly sworn to by the preslident or-vice=-preaident.

All statements in. sald appllications. required to be .
‘made by law or. Dby.rules and regulations shall be .
deemed material,. and. any ‘person who shall knowingly
misstate any material fact, under oath, in said
application shall be gullty .of.a misdemeanor. Fraud,
misrepresentation, false statements, nisleading :
‘gtatements, evaslons or suppression of material facts
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In the securing of & license are grounds for
'suspension or revocation of the license.

"A similar provision (R S. 55 1—26) specifically governing
application for the transfer of a license reads:

?*%*which application for transfer shall be signed
and sworn to by the person to whom the transfer
of license .is sought and shall bear the consent
in writing of the licensee to such transfer,**%'

"This statute 1eaves no room for construction in this regardo
Re Newman, Bulletin 555, Item 7; Newark Tavern Association, Inc. ve
Niwarg and Subalpina Mutual Aid Society of Newark, Bulletin 874,
Item -

. "It appears that the building for Whioh the 1icense was
*originally 1ssued has been conpletely demolished. The requirement

of filing, with the application, plans and specifications for a new
bullding at 541 River Road and inserting notlece thereof in advertising
'such notice of application (Rules 1 and 2 of State Regulation No. 2;
‘Rules 2 and 4 of State Regulation No. 6) is to enable the local

issuing authority and any other person interested therein to

determine if such proposed bullding will be sufficient and satisfactorym
Pagsarella v, Atlantlc City and Venafro, Bulletin 818, Item 1l.

“Failure!to file such plans and specifications with the.

application and to insert notice that they have been filed when - .
advertising the notice of application, in a case where the building

is not yet constructed, deprives the local issuing authority of

Jurisdiction to act upon the application. Woodbridge Twp. Liquor
Dealers, Inc. & Starrick v. Woodbridge and Chicken Barn, Inc.,
Bulletin 1315, Item 2; Memorial Presbyterian Church v, Vineland

‘and Lee Taylor's, Inc., and Mendinl and Tubertini v. Vineland and-
Eée Taylor's InCe, Bulletin 1346, Ttem 2. ,

"For the reasons above ‘expressed these two requirements are
©nob technical but, on the contrary, are fundamental to the vesting
‘of jurisdiction in a local issuing authority to consider an application
and cannot be waived., It is, therefore, recommended that an order
be entered affirming the action of the respondent and dismissing the

appeal." !

No exceptions were taken o the Hearer's Report within the
time limited: by Rule 14 of State Regulation No. 15.

Having carefully considered the facts and circumstances.
herein, I concur in the findings and conclusions of the Hearer and
adopt his recommendations, except that I believe that the appeal
should be retained until my further order, rather than presently
dismissed, in order to afford the executor of the deceased licensee

, substantial justice.

It appears that at the expiration of the 1959 L1960 license
such executor was the holder of such license, although the licensed
building had:been demolished. So far as appears, there was no’
objection to the continuance of such llcense; the defects in the
application for person-to-person and place-to-place transfers and

" for renewal while jurlsdictional,; were procedural and incorrect dus
to misconceptlon of the licensee or her attorney as to proper
procedure., This may be corrected by amendment of the place-to~pl&ce

. and renewal applicationso



PAGE 16 i ' ' BULLETIN 1567

' I shall therefore remand the matter to the respondent to _
enable it to consider and 'act upon emended application to transfer-
the 1959-L960 license from place to place, nunc pro tunc, -as of
June 30, 1960, 1f Joseph P. Winberry, as Executor of the Estato of
Erwin Lang, amends such application to read as his application, as.
Executor,. with a further amendment by reciting that tentative plans

- and speclficatlions of the proposed building have been filed, with the

- notation that it 1s not possible for him to fils more specific plans
and specifications for reasons beyond his control, and that revised
plans will be filed when circumstances permit, and notices of S
intention, so worded and corrected, are readvertised in proper form.
The respondent may then, in the: exerclse of its discretion, grant or '
dony such application. v A ,<'""

: Gontemporaneous with the above amendments and corrections of“‘T
the application, the executor may amend the applicatlion to renew .= '
the license for the 1960-1961 licensing yedar in simllar manner, and -
readvertlise his notices of intention as above, and if respondent -
first grants the place-to-place transfer, it may grant, subject to

a oomplotion-of-premises special condition, or. deny such renowal
‘applioation, in its discretion. L

Aooordingly, it is, on this 3lst day of October, 1960, -

, 'ORDERED that the mattor be  and the same 13 hereby remanded
to respondent Municipal Board of Alcoholic Beverage Control of tho
City of Clifton to consider the merits of the applications for'’ ;
place~to-place transfer and remewal of the license as heretofore

' peferred to, 1f amended, and proper notices of such amended _
application are published, in accordance with the opinion horein,
reserving the disposition of the- appeal until the further order.
of the Directoro , o

nqchhM£E:%%§&@ng .
illiam Howe Davis .- N o
Director .

New Jersey State Library ‘.




