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- Department of ILaw and Publlc Safety
- DIVISION OF ALCOHOLIC BEVERAGE CONTROL ,
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"1, COURT DECISIONS - CANADA DRY GINGER ALE, INC. V.
.. 'F & A DISTRIBUTING CO. ET ALS. - DIRECTOR SUSTAINED.

SUPREME COURT .OF NEW JERSEY
'A-3T7 September Term 1958

'CANADA DRY GINGER ALE, INC., )
8 , Appellant,
N “vs - . o
. F & A DISTRIBUTING CO., GILIHAUS
. BEVERAGE CO., INC., MERCHANTS WINE

~ AND LIQUOR CO., and DIVISION OF
- ALCOHOLIC BEVERAGE CONTROL,

Respondents,

,-r__'._'—‘--.——._-'g-‘.. —————— PRI e 4 o 4 W8 ey o 0 ok 0w o o

Argued NoVembér 5, }958. Decided December 15, 1958,

On appeal from PFinal Decision and Order of the
Division of Aleoholic Beverage Control to the
Superior Court, Appellate Division, certified by
the Supreme Court 6n 1lts own motion prior to

~ hearing in! the Appellate Division. o

.- Mr, EdWard?J. O'Mara argued the cause for the
Appellant.i (Messrs. O'Mara, Schumann, Davis &
- Lynch, Attorneys.) ] : .

- Mp. Harold H. Fisher argued the cause for the
Respondents, F & A Digtributing Co., Gillhaus
Beverage Co., Inc., Merchants Wine and Liquor Co.

" (Messrs. Green & Yanoff, Attorneys; Messrs. Shanley
& Fisher, af counsel.) '

Mr. Samuel B, Helfand, Deputy Attorney General,

- -argued the cause for the Division of Alcoholic
Beverage Control, (Mr. David D, Furman, Attorney
General; attorney,’) :

AN

‘The opinion of the court was delivered by
- PROCTOR, J. . _— : . %‘

o This 1s an appeal by Canada Dry Ginger Ale, Inc.,
. under R.R. 4:88~8, from an order of the Director of the
- . Dlvision of Algoholic Beverage Control granting relief on
- three.separate petitions filed pyrsuvant to N.J.S.A. 33:1-93,1
8% seq, This section of the Algoholic Beverage Law, N.J.S.A. .
3341~1 et sed., prohibits a distiller of alcoholic liquors
. from arbitrarily refusing to sell to any licensed wholesaler.
-..The petitioners, F & A Distributing Co., Gillhaus Beverage
- Co., Ine., and Merchants Wine and Liquor Co., are duly
‘1llcensed New Jersey wholesalers of alcoholic liguors. Canada
Dry 1s engaged in the manufacture, distilling and importing
- of natlonally advertised brands of alcoholic liquors, Each
B 7¢pet.ition sought thelsame relief under the statute, alleging

&
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that the refusal of Canada Dry to sell its products to the
petitioner was arbitravy, unreasonable*and: discriminatory.'
The issue being the same in each case, the Hearer consoli-
dated the three petitions by consent and after a hearing
filed a single report in which he concluded that the peti-
tioners had established that the action of Canada ‘Dry wasg .
arbitrary and discriminatory. Exceptions to the Hearer's
Report were filed wilth the Director by Canada Dry and also
by Joseph E. Seagram & Sons, In¢., which had-been:permit-
ted to intervene. The Director accepted “thé recommendation
.of the Hearer and entered an order directing Canada Dry to

"sell and continue to sell to each of the three.petitioners
alcohollc beverages on terms usually and normally required
by respondent [Canada Dryl." We certified Canada Dry's
appeal on our own motlon prior to its consideration by the .
Appellate Division.

The present ‘case arises from Canada Dry's declsion

. to reduce the number of 1ts New Jersey wholesale distributors
from eleven to five. The petitioners werg among  the gix
eliminated. Complete lines of Canada Dry’ produots have. ‘been.
carried by F & A Distributing Co. for over _tWenty years, by
Gillhaus Beverage Co., Inc. since 1955 and by Merchants Wine:
and Liquor Co. since 1953. No written contracts were entered
into between the petitioners and’ the. company, and so far as
it appears there were no territorial restrictions within the-
state in which Canada Dry products. might be sold by any of
the origlnal eleven wholesalers.

Tn 1956 Paul J. Burnside was advanccd by Canada Dry
to the position of National Sales Manager.  He informed
Alfred P. LaPorte, Canada Dry's Eastern DiViSion Sales
Manager, that the company was displeased w1th the sale of
1ts products, particularly non-scotch items, in ‘New” Jersey.
and he asked him to survey the market and submit recommenda-
tions to improve the situation. Aceordiﬂgly, "LaPorte” visited ‘
each of the eleven wholesalers a number of 'times and discussed
with them future plans regarding advertising and increased
'sales crews. Thereafter, he recommended to Burnside "for
the betterment of our brand" a reduction of Canada Dry's New
Jersey wholesalers from eleven to five, It was LaPortée's
belief that the reduction would increase sales by concen-
trating distribution outlets and that "thé remaining five
would have a great deal more interest in our line and would
do a much better selling job on our items." Such procedure
had been successful in other major United States markets,

He also specified his choice of the five Wholesalers ‘who
should be retained., In explaining how he made this selec"
tion he stated:

"A, It was a very difficult decilsion’ but in
making the decision I felt, just through my experi-
ence -in the business, of the type of organization
that we would retain would be types that seemed to

' show aggressiveness in the few conferences that I '
had with them, that had an ample selling force sin
.order to sell our line. Those were 1attors that I
took into consideration. " \

He later testified: . o E
"Q. Now I am asking you specifically, what

factors entered into your determination to retaln
these five and to drop these slx°:f_ : T
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"A, Well, the factors as outlined before, con-
gideration of other lines within the houseg, the sales
force, the aggressiveness, my reaction to the aggressive-
ness of their sales force, the attitude of their '
executives towards discussions of advertising and sales

. .potentlial for our brands. All of this together made me
’ congider this move." :

Past sales were considered but more emphasis was placed on
the future potential. ILaPorte admitted on cross examination
‘that no wholesaler had shown a greater increase in purchases
. of non-scotch items than the petitioner F & A Distributing
. Co,., Canada Dry was selling all the scotch items it was able
to allocate to New Jersey.

Burnside agreed with IaPopte that the reduction in
the number of wholesalers from eleven to five should be made
- because 'we are just cutting the pie in too many pieces¢
As to the specific wholesalers to be dropped and the others
to be retained, Burngide said:

‘ "A. Well, we considered several factors. One was
our relationship with the five Jjobbers we proposed to
retdin; we also considered their sales executives, their
sales personnel and feeling of these people towards our
organizatlon, the other competitive brands which they
carry° e ‘

{

* * - % * 3 ¥* * 3¥*

"A. We pioked the wholesalers that we thought we
could work best with and I might say at this time, as
an example, i1f we had eleven applicants for a position
and we picked five, that doesn't mean the other six
are not any good’, But in our opinion and our con-
sidered Judgment we felt that the five we selected
could do the best Jjob for our company.

Hleurther testified:

"Q. Do I understand, Mr. Burnside, then that you
used no standard in determining which of these whole-
salers were going to be continued and which were golng
to. be dropped?

v

* * * * * * ¥* *

"A. We don't have any chart or there is no par-
tlcular standard that you can set for determinlng
" wWhich distributor you may retain in a given market.

"Q. Now, in reaching this conclusion,. Mr. Burn+
side, were there any requirements that you“set up
"wWhich the wholesalers were to meet in order to be
retained?

% * * * * * * ¥

"A. No."
f . ) .
‘After Burnslde reached his decision he discussed it
with his superilor, John W. Red, Jr., a Vice Preslident of the
Company, who agreed with the reasons listed by LaPorte and
Burnside for their selection of Lhe five wholesalers., He
testified-
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"Qo Will you give me those reasons that were
~lleted? a SRR

) ""A, Well, there are a number of them which I
have touched on, Mr, Greena One is the attltude of the
organizations themgelves ag indic ated to our men s the
attitude of the mandgement ‘of the organization; the
numbexr cf“competitive Iines; the number of salesmen;
the general aggressiveness of the organization; our
opinicn, our considered business Judgment of their
ability to do a good job on the Canada Dry line; their
general 1nterest in being a Canada Dry distrlbutorg' -

On Mar@h 14, 19;7$_LaPort& adv;sed"petltioners,that
they ‘were’ being discontinued as distributors as of May lst.
The only reason given was that throughout the country the
company wag reducing .the number of its distributors and that
it was for the best interest of the company to reduce the
number in New Jersey from eleven teo five. The petitioners!
ability to pay for any merchandise was not questioned. On
April 1lth this decision was confirmed by a letter from Burn-
side. Subsequent discussions between the parties concerning
a reconsidepablon proved fruitless@

The Heaver detprmlned that Canada Dry‘s method of
selecting the retained wholesalers was "arbitrary and
dis¢r1minatorya -He rejected the argument that the selection
was not arbitrary because it resulted from sound business
gudgment, The Director concurred holding that Canada Dry's

'refusal to continue to sell its nationally advertised
products to the petitioners, while continuing to sell such
products %o other wholesalers simllarly situated, was with-
out reasonable or adequate cause and constituted arbltrary
discrimination withln the meanlng of tne statute, "

, The statute here involved was added by Chapter 264 of
the Laws of 1942, (N.J.S.A. 33:1-93.1-1 to 93.5), as a supple-
ment to the Alecoholic Beverage law, N.J.S.A, 33:1-1 et sed.,
and provides as follows: .

"1, There shall be no discrimination in the
gale of alecoholic liguors by distillers; importers,
and rectifiers of nationally advertised brands of
alecoholic ligquors to duly licensed wholesalers of
alceoholic liguors. In this State.

# * * * # * #® *

"2, In the event any distiller, importer or rec-
tifier shall refuse to gell to any individual wholesaler
‘any amount of alcoholic liguor or comply with the provi-
sions of this act, then the wholesaler ghall petition
the Commissioner of Alcoholic Beverage Control setting
forth the facts and demanding a hearing thereon to deter-
mine whpther such refusal Lo sell is arbitrary or not.

% * * * * * * ¥*

© "3, If the Commissioner of Alecholic Beverage
Control is satisfied with the ability of the wholesaler
to pay for such merchandise as ordered, he shall order
‘the distiller, importer, or rectifiler to complete said.
sale of alcoholie 1iquor Lo Lhe Wholesalere

# *. * R P * * %
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"4, In the event. the distiller, importer, or rec-

tifier refuses to complete the sale or comply with the
termd of the order of the Commissioner, the Commissi@nef
. 8hall issue an order to every licensed wholesaler pro~
hibiting the purchase by such wholesaler of any aleccholic -
liquor product of the said distiller, importer or raevim L
~ fier directly or indirectly until there is strict

compliance by the distiller, importer, or rectifier with '
ghe orier of the Commilssioner of Alecohclic Beverage
: ontro . :

"5, The State Commissioner of Aleoholic Beverage

’”Control shall adopt and promulgate such ryles and regu-
lations as may, be necegsary to carry out and insure
omplianee with the provisions of this acte”

1948, c. 439816 p. 1712 (N.J.5.A. 52:17B-16).

The title of Commissioner was changed to Director by -
«
The above act has been the subjeet of only one judi-

clal decision., Hoffman v. Hock, 8 N. J. 397 (1952), In’that
case a distiller, who was also a licensed wholesdler in ‘this
State, determined to sell directly to retailers in the northern
part of. the State, thereby eliminating the wholesalers in thdt.
section with whom it had previously dealt. It continued to ,
operate through wholesalers in the southern and western parts
~of the State. One of the wholesalers who had been eliminated
presented two orders for specified quantities of liquor with
the distiller. Upon the latter's refusal to fill the orders,

“ the wholesaler instituted a proceeding before the Director for
a determination as to whether the aforesaid refusal was

. arbiltrary within the intendment of the statute. This court in
affirming the Director's denial of the petition held that the
Statute did not intend that the ability of the wholesaler to .
‘pay is the sole test to determine whether or not a refusal to ,
sell is arbitrary and discriminatory. It further held that
the statute does not prohibit a distiller from selling its
products directly to retailers if its business policy so diec-
tates, provided it is licensed to do sp; that such policy is
not discriminatory within the intendment of the statute as

all wholesalers similarly situated are treated alike° Justice
.Ackerson speaking for the cecourt saild:

e’

", . . what is prohibited by this legislation is an

act of arbitrary discrimination between wholesalers

- by a distiller in the sale of a nationally advertised .

product and that in order to grant the relief provided
for the Director not only must find that the complain-

Ing wholesaler or distributor is able to pay for the

product ordered but that the distlller's refusal to

-8ell to him is discriminatory and arbitrary, and the
~ inquiry must be limited solely t6 such considerations.

* * * K3 %* * 3* #* #

- "Phe apparent scope of the. statute ‘in question is to be

found in section 1 thereof which bars ‘'discrimination
in the sale of alcoholic liquors by distillers, * * ¥
of nationally advertised brands'! thereof ‘to duly .

‘licensed wholesalers of ‘aleoholic liguors * # ¥,

Thus 1t is still open to the distiller to sell. direetly
to retall dealers if licensed so to do., It may, of

-course, sell indlrectly through the medium of duly

licensed wholesalers, if it so chooses, but in the lat-

- ter event it may not disoriminate between such wholesa]erse
8 N.J. at 408-09,

I
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'The court found no arbltrary discrimination in the retention .
by the distiller of its wholesalers in the southern and '
western parts of the State.- It said° :

"Mhe fact that the distiller, L o still operates
~througn wholesalers in southern andl western parts

of the ' State, whose authorizations are limited to
such areas, does not make its aotioh with respect

to the crowded northern countiess where retailers

are closer together and more easily reached, an
»arbitrary or unfair discrimination against its
former distributors in such counties whose authoriza-
tions had been confined theretoe" “Id .at 410,

: Canada bry on this appeal initially asserts that
the Director erroneously placed the burden of proof upon it
rather than upon the petitioners who normally must bear that
- burden in an administrative proceedingov It further contends

- that there was no proof that the: petitioners were better
qualified than the five wholesalers who were retained.
These arguments proceed from the following statements of the
Director°_ S , :
, | )
"T'have carefully examined the entire record herein
and I am unable to find any >justification for :
‘respondent ‘s action concerning the three petitioners.
If respondent's action .18 based on fair and adequate
cause, it is not reflected in the record v

'ﬁ% B %,f"3‘¥d3"1 L I :* % *

'"e"; . the petitioners have been ‘shown to be in a
_ position in no way different from the wholesalers
retained by the respondent." - e

‘Canada Dry has not been obliged to show anything beyond what
the statute requires. Petitioners have shown that Canada _

Dry hag refused to deal further with them while continuing .
to sell to other wholesalers: Canada Dry:is in a far better

position than the petitioners to know why.fhis actlion was

‘taken. It 1s reagsonable to require it toicome forward with

an explanation and factual statement so that the Director

.- may effectively fulfill his statutory duty and determlne
whether the refusal to sell was the result of a decision -
vfalirly arrived at or was-arbitrary within the statutory pro-
‘hibltion. This is the only feaslible manner in which the
statutory hearing can be conducteds See 9 Wigmore, Evidence

- 82486 (3d ed 1940); Swain V. Neeld, 28 N. J. 60, 65 (19587);

' Ocean County.National Pank v, Stiliwell, 123 N J, Eq. 337,

- 343 (E. & A, 1938). In order to prevail it was not neces-
sary for the petitioriers to 'show that they were superilor to

. the retained wholesalers. The statute contemplates that

- those in similar positions are entitled to similar treatment.

Canada Dry next contends that : "Accepting arguendo
‘the Director's basic finding that the three petltloners were
as equally qualified as the retained wholesalers, his ultimate
finding that Canada Dry's selection of the five retained whole-
palers was arbitrary and discriminatory deprives Canada Dry,
without due prooess of law, of 1ts inherent right to manage
'its own business," Reliance is placed upon-.a number of cases
~ under the SHerman Anti-Trust Act, 15 U.S.C.A, 81 et seq.
upholding a-manufacturer's right to select among distributors
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of his particular product. See egg@.United States v,
Colgate & Co,., 250U.S. 300, 39 8. Ct, 465, 63 L, Ed, 992
(1819); Packard Motor Car Co, V. Webster Motor Car Co.,
243 F. 2d 418 (D,C, Cir., 1957). These cases do not apply

to the present 51tuation.' Our Appellate Division in Eskridge
v, Division of Alcoholic Beverage Control, 30 N. J. Super,

472, 474 (App. Div., 1954) appropriately stated that:

n

. « there is no common, inherent- natural or con-
'stitutional right to engage in the business of selling -
. liquor.- The power of the State over the sale of
Intoxicating beverages 1s plenary. ~'It is a subject
by itself, to the treatment of which all the analogles
of the 1aw appropriate to other topics cannot be
applied. Paul v. Gloucester Co., 50 N.J.L. 585,
' 595'(E & A, 1868 ). "

, The. inherent ‘social dangers of the 11quor industry are
evident and the State may rightly prohibit the business ’
entirely or permit it to centinue under very severe restric-
tions. X-L Liquors v, Taylor, 17 N. J, 444, 449 (1955);
Ziffrin v. Reeves, 308 U.S. 132, 60 S. Ct, 1633 84 L. Ed, 129
(1939). The statute in the present case, N.J.S,A, 33:1-93.1"
to G3.5, 18 one section of the comprehensive control which
the State exercises over all’phases of the lidquor industry.
The correctness of the Director's decision must be determined
from an inquiry directed to whether he has ecorrectly ascer-=
tained the legislative intent embodied in this statute and
has accordingly applied it to the record before him. If the
Director has done this the fact that his decision restricts
Canada Dry S management prerogative in some degree does not
deprive it of any constitutionally protected righto

The ultimate goal sought to be attained by the'statute
in question, as in the entire scheme of ligueor legislation,
‘18 the protection of the public through the promotion of tem-
perance and elimination of the racketeer and bootlegger.
N.J.S.A, 33:1-3. In order to accomplish this purpose the
statute seeks to achieve as far as necessary the independence
of wholesalers from distillers. A wholesaler dependent upon
a distiller for a supply of sought-after merchandise might be
tempted to comply with the non-legitimate desires of the
distiller if the latter were free to discontinue the supply .
at will., For the purpose of strengthening the wholesaler's
resistance if confronted with a distiller's wish to over-
stimulate sales and thus negate the public policy in favor of
temperance or a desire to engage in other prohibited acts; €.8.»
tie-in sales, the statute seeks to prevent the distiller from
arbiltrarily closing the source of supply to a wholesaler. To
effectuate this end both the statute and the authority delegated
by it to the Director will be liberally construed. See Butler
Qak Tavern v, Division of Alcoholic Beverage Control, 20 N.J.
373, 38H'(19507} 3 Sutheriland, Statutory Construction B7203
(3d ed. 1943). The act itself dictates such a construction.
N.J.S.A A 33 1-73. :

Section 2 of the statute gives the Director authority
to determine whether a refusal by a distiller to sell teo a -
wholesaler i1s arbitrary or not. Implicit therein is a rescog-
nition that there is an area in which a distiller may Justi-
flably refuse to sell to a wholesaler even though the latter
1s financlally responsible. Canada Dry's initial decision .
to reduce its number of wholesalers within the State does not
in 1tself 'contravene the statute. While the Director is not
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“‘with whom“'e will or Wlll not deal. Hoffma
Whether s a reasonable ‘method has been
Dry -in :dmplementing its decision to reduce
wholesaler's was the precise issue for the D: vt
;mination, subject, of oourse, to judioial revnewu

of the Alcoholic Beverage Iaw, the petitioner'*
be sustained ; .

close that the petitioners stand in any dir;;
than the five wholesalers who ‘have :been retai
in. the absence of any justification for the . d
Canada Dry has made, the selection must be view
and prohibited by the Statute. "!Arbitrary' me

on:will or diseretion,' that is, hot governed bj
or. standards.' Paul v, Board of Zoning Appeal

LAl 24 619, 621 (Sup. Ct. ;Conn. 1955),

T4 NoJoL. 413, 418-19;@ . Ct.o 19
tives ofécanada Dry who - testified, repeatedj B
the indiv}dual ‘selections were the result of a
business decision and as such could not ‘be Vi
We ‘have no reason to-doubt their credibility.
‘vidual's bona. fide business policy in the fiel
traffic must yield to the policy of the State, ‘Guil
Mayor and:Gouncil of the City of Hoboken, 21+ Ny J. 57
-Clearly, a business policy which.results in ar
nation would be violative of the statute. "In. erder to effec-
tuate ‘the .statutory provisions, lack of arbitrariness must:
appear from the whole record. Thére must be a sh rvg that
the selection of certain wholesalers to the e :

"The axecu-
'erted that

¢

'eih'a proper

‘ja“lry has set forth the factors
:1Jking its selectionn iSome of th

competitive l&r
‘that were an ijective nature. Iheir app ieat
' demonstrated. However, Canada Dry :mad

X °$obJective criteria and thcre
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from the petitioners. To sanction diffarent treatmont to
wholesalers similerly situated would tend to engender thoge-

‘ evils which the statute seeks to prevent, On the present’
record we cannot say that the Director erred. Qppellantgs E
showing falled to reveal in depth the underlying facts from
which the Director could evaluate the reasonableness of the
appellant 's actions, including the basis of selection, in. .

- the light of the statutory policy desecribed above.. We
frankly apprecilate that the statute immediately involved
‘1s not as explicit as it might be. To guide distillers .
the Director might well adopt implementing regulatlions at,

"an early date which would delineate the grounds and the
nature of the showing required. In these eircumstances we

- reserve to appellant leave to apply to the Director for a = =
rehearing at which time it may adduce such additional testi- -

- mony as may be relevant in view of this opinion. The R
decision of the Director is therefore afﬂirmed without
prejudice to such application for rehearlngm '

o me e e o R om

' VIERANCISQ (Conourring)

K - I concur in the affirmance of the! order under
‘review. But the effect of the majority opinion is that a-
“distiller may select a certain number of wholesalers and
~deal with them to the éxeclusion of all o‘chex*’s,9 and once

having done so the only duty imposed by the' statute is to

refraln from arbitrary discrimination among them in the sale
of his products. In my judgment, approval of the Direobor's
order should be reached on broader premisesg

. When language employed by the legislature is clear R
and unambiguous, the interpretive function of the judicial -
“pranch of the government is simple and con:f‘:?,nedo The . law
should be applied as written. Under our tripartite system -
of government, we cannot concern ourselves With matters of
leglslative wisdom or policy. If the constitutional power
. exilsts to promulgate the particular filat, i1t must be accepted
‘even If personally we belleve it to be a legislative mistake.
Nor can the Jjudiciary under the guise of Interpretation read_;
-into an enactment.a more limited policy than that which is:

elearly projected into action by the words of the lawmakers. e

- I think the statute in question, N.J.S.A. 33:1~ l et
- Seq., says thdt all wholesalers duly licensed by the Director
- of Alcoholic Beverage Control have an equal right to purchase
" the products of distillers operating in New Jersey, and that
it they have the financial capacity to pay therefor, they
. cannot be refused arbitrarily. Prima facie all wholesalers
~must be treated on a parity and prima facie the distillers.
‘cannot 1imit the number with whom they will deal. The impact_'
of the statute under ordinary circumstances is that any -
reagonably competent and financially capable wholesaler 1is
~entitled to be served and cannot be discriminated against
- arbitrarily. The fact that it would be more convenient or
more feasible or more efficient for the distiller to deal with
2 1imited number would not of itself provide an escape from
condemnation as arbitrary diserimination. Such is the burden
imposed by N.J.S.A. 33:1-1 et seq, on this highly regulated -
Andustry. Any lessening of that burden mumt come  from the
gource which 1mposed’it



 PAGE 1o | 4 | | }BULLETIN 12545

- ‘Let us look at the statute cloeelyo It was enacted
j'fin\lgueo L. 1942, ¢, 264, It ordains that "[t] here Shall
- be no discrimination in the sale of alcoholie liquors by = -
- distillers *2% * to duly licensed wholesplers * # %" Section |
' le‘ ‘Here 1t should be noted that a wholesaler is defined as
Malny pere}n who sells an alcoholic beverage for the purpose -
of resale either to a licensed wholesaler or to a licensed . = '
retaller; or both." N.J.S.A, 33:1-1(z); also that wholesale
licenses are issued by the Director, N.J.S.A. 33:1-11; 33:1-18.
No 1imitation on the number appears in the Act. Sueh licen- -
. sees are '"entitled, subject to rules and!regulations, to sell
and distribute alcoholic beverages to [licensed] retailers
and Wholesalers. NeJ.S.A, 33:1=1L., Whenever a distiller
. refuses to sell "to any individual wholésaler "any" amount
of alcoholic liquor, the Director, on complaint of the whole-
~saler, 1s required to ‘determine if the refusal.is arbitrary. .
Lo 1932, supray Seetion 2. If it is found to %e arbitrary and .
the Director is satisfied that the ability to.pay is present,
he "shall order'" the sale completed. Section 3. . In the :
event of fallure to eomply, the Director must forbid ‘every
1icenseduwholesaler from purchasing the distiller's produats.
Section 4,

) It is difficu]t to imagine more imperative language. ,
The supervisory administrative machinery may be set in motion -
by refusal to sell to "any" wholesaler "'any' amount of liquor.
- It 1s legislating rather than interpreting to read into this .
section the qualificatlon that the refusal to sell must be to
~a wholesaler with whom the distiller has been dealing regu~ '
nlarlya ' '
e Not only do the words used demonstrate the intent of
the legilslature to make all licensed wholesalers prima facie
‘entitled to purchase from the distillers but the introducer 8.
_statement empha31zes the fact. It says: ' ,

B The purpose of“this act. is to insure an equitable,

- basis for competition between all licensed wholesalers
- .0of alcoholic beverages in New Jersey and to prevent any
- monopolistic freezing-out of one wholesaler by another

-by preventing the sale of certain products to him. S

- it is a matter of common knowledge that in the past$ _
various brands of liquor were in shorter supply or greater '
demand than others, When such a situation exists, if those
brands are localized in the hands of one or a few wholesalers,
obviously retailers will be more anxious to deal with him or-
them  in order to obtain a supply of the scarce commodity and-
therefore will be inclined to purchase their other related
requirements of alcoholic beverages from him or them to the
detriment of the not so favored wholesalers. The legislature
may well have believed that such a situation would produce
practices known to be inimical to the public interest. And .

- when it 1s recalled that in 1942 when the statute was adopted
- the country was at war and imported ligquors were unusually
scarce, 1t is not difficult to conjJure up the reason for the . -

_ legislative désire fo secure an equitable basis for competition -

~ amohg all wholesalers. = If the reason for the adoption of )

-+ the regulation has disappeared, then-the power of the legls-
‘1ature to gilve recognition to the change is plenary. y

- ~ If this is the proper. view of the 1942 Act, and to' me ,
it is 4nescapable, then the present' case mugt be approached
from that etandpointo It 1s conceded that the excluded

" ) ¢

pal
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wholesalers have sufficient financial capacity to pay for -
their purchases. There 1s no substantial evidence in the
- record to indilcate that they are not re%sonably ‘competent

" to engage in the business as wholesalers or that they have.

.’ not done 80, There has been no suggestion of engagement in
any improper or proscribed trade practiqes. No proof was -
offered of any disparagement of the distilller's products or of"
unfair preferement in sales efforts for those of a competitor..
In the face of the mandate of the statute and the proof i

. adduced, the elimination of these wholesalers must be- deemed
,arbitrarily discriminatory.

: - . In the field of strictly private enterprise such a
curtailment of the prerogatives of management might well be
invalid. Great Atlantic & Pacific Tea 'Co. v. Cream of Wheat
Co., 227 F, 6 (2d Cir. 1915)., But the liquor business,
‘attended as it is with dangers to the community, must bow .
to the heavy and pervasive hand of the police power -- if

. the legislature wills it. Butler Oak Tavern V. Division of
Aleoholic ‘Beverage Control, 20 N.-J. 373, 3 950 ) ; Eskridge T

« Div sion of Alcohollc Beverage Control, 30 N. J Super. 172

g : It has been suggested that the views expressed herein
are incompatible with the decislon of this Court in Hoffman
. V. Hock, 8 N. J. 397 (1952). I do not think so. There it
- was said that the Act does not prevent a distiller from acting
as the exclusive distributor or wholesaler of.its own products,
" Accordingly, it would be lawful not to sell through or use - . -
‘wholesalers at_all; "thus it is still open to the distiller
- %o sell directly to retail dealers if licensed to do so.":
The Court then indicated that it was not violatlive of the
- gtatute for the distiller to divide the state into two
areas, northern and southern New Jersey, and sell directly
to retailers in the northern area, without the use of any

wholesalers at_all there. But the plain tenor of the opinion"'

. 13 that if any wholesalers were utilized in the area, discri-
mination among them would be 1llegal. See p. 409, In other

- words, 1if one wholesaler were appointed to act, all other such
licensees operating in the area would be entitled prima facle

- to have their purchase orders filled. , _

L To what extent the doctrine of the Hock case can ‘be
- refined, that is, whether a distiller can establish a great
‘many small districts in the state and sell directly in some
and through wholesalers in others, 1s not an issue now and
_need not be discussed, except to say that the Act cannot be
circumvented and that presently the Hock case is confined to
'its own factual situation. ,

HEHER J (concurring in affirmance)

- I concur. in the affirmance of the determination made by
the Director, but subject to the views expressed by Mr,., Justice.
Fraiicis on the quality and scope of the particular regulatory ‘

. provisions of the statute.: L _

The “ban on "discrimination” In the’ sale of alcoholic o
'liquors by distillers, importers and rectifiers of nationally o
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.- advertised brands to duly licensed wholesalers 18 peremptory.
“L. 1942, ‘e, 264, N.J.S8.A, 33 '1-93 ., 16- A refusal to sell to o
Tany +ind 1vidual wholesaler" or to" "complly wWith the provisions.
of [the] act" is'made reviewable by the Director "to determine
- whether Sueh refusal to sell is arbltrary or not." NeJ.S.A. .
33:1-93.2.: But if the Director "is satisfied with the ability
of the- wholesaler to pay for such merohandise as ordered, he _
M"shall order" the dlstiller, ‘importer or rectifier "to complete
said sale of alcoholic "liguor to the wholesaler,' and in the
event of a wrefusal so to do, the: Directgr shall issue an.order
to every licensed’wholesaler prohibitinjy the purchase by such
~Wholesaler of any alcoholic liquor prodwmcts of the offending
distiller, importer or rectifier, directly or indirectly, until
there is strict compliance with the ordgr. N.J.S.A. 33:1-93.3;
33:1-93.4, " ‘And the Director-is enjoineﬂ, N.J.S.A. 33:1-93.5,
to. adopt and promulgate Such rules. and regulatlons as may be
necessary .- to.carry out and insure compulance with the provi-
“sions of [the] act." But' this does tiot 'mean, I would suggest,
‘that the- Dlreetor 18 thereby empowered ﬁo define the statutory
'discrimination in terms of ‘his own unregulated discretion
‘and Judgment ‘as to what is reasonable and not arbitrary. He
- cannot-enlarge or detract from the declared policy and rule of
- actlon. It is fundamental law that the administrative author-
- ity is to be contailned by a certain and definite legislative
standard. . State Board of ‘Milk Control v. Newark Milk Co., 118
N. J.Eq.. 504 (B« & A. 1935). Here, it is’ "discrimination,"
without more, that is forbidden by ‘this provision. And the -
-only- specific. statutory criterlong N.J.S.A, 33:1-93.3, is the
ability of ‘the wholesaler to pay for the i'merchandise as
~ "ordered.'" The policy and purpose of the act measure the sig-
'~ nificanceé of particular terms; and’ the Director is obliged to
. effectuate ‘the inteéent of the lawgiver, and not to modify the
“legilslative expression. The rule-making power concerns pro-
cedure alone; rules are mechanical aids to the fulfillment of
. the plan and courqe of actlon laid down by the Leglslature.

This provision agalnst dlscrimination, the frult of

1ong experience,'ls designed to fulfill the basic statutory

- policy of temperance and the -avoidance of the evils of undue
competition, direct and indirect, in a field of business that
has its own peculiar perils and 1is ‘subject to strict regula-
tion for the essential common and individual good. Paul v,
Gloucester County, 50 N.J.L. 585 (E. & A, 188% Butler Oak
Tavern v, Division of Alcoholic Beverage Control, 20 N. J,
373 -(1956) ;- Crowley v, Christensen, 137 U, S. 86, 11 S, C%
13, 34 L. Ed, 620 (1890); United States v. Frankfort
Distilleries, 324 U, S. 293, 300, 65°5, Ct. 661, 89 L., Ed.
951 (1945) Dealers deniled access to 'mationally advertised
‘brands" are placed at & competitive disadvantége that could
make for untoward consequences 1in relation to the beneficent
policy of the act.

. The design of the act, N.J.S.A. 33:1-3, to which the
particular statute is a supplement, is the supervision by the
Director of the manufacture, distribution and sale of alco-

- holic beverages in, such a manner as ‘to promote temperance and
~eliminate the racketeer and bootlegger. The chapter is
"intended to ‘be remedial of abuues inherent in liquor traffic
and shall be liberally construed’ to that end, N.J.S.A.
3331273, And, as pointed out by Justice Franois, the intro--
ducer of the measure made known a purpose "to insure an
-equltable basis for competitlion between all llcensed whole-
salers of aleoholic beverages in New Jersey and to prevent any
monopolistic freezing-out of one wholesaler by another by . :

" preventing the sale of certain products to him." The legis-

“lative terms, in thelr normal usage, express this purpose.



¢

, 2 | »
BULLETIN 1254 SRR ; - PAGE 13,

_ - We have no occasion in thls setting to determine the
essentlal significance of the "abllity to pay" provision. It
sufflces to say that it is the only explicit standard of o

,actlon In this regard; and, at all events, 1t suggests the
Imperative quality of the rule against discrimination. There
18 to be no erosion of the principle by illusory distinctions..

In Hoffman v. Hock, 8 N. J. 397 (1952), the distiller
undertook to sell directly to retailers in the northern and
populous sections of New Jersey; and the holding was that it

~'is ®till open to the distiller to sell directly to retailers
# % %," and "[1]t may, of course, sell indirectly through the

- medium of 'duly licensed wholesalers, if it chooses, but in
the 1at%er event 1t may not discriminate between such whole-
salers.

Here, the distiller avows. a purpose "to achieve a
greater share of its potential" in New Jersey, that is to say,
to carry on its business through whelesalers who will "push"
the sale of its products, and thus to place its sales opera-
tion on the level of ordinary business pursuits, a conception

© alien to the statutory scheme -- "company policy" as against
State policy. : o

The distillerfs "national sales manager" testified
that "several factors" were considered: " * * % our relation-
ship with the five jobbers we proposed to retain'; "their sales
executives, their sales personnel and feeling of these people
towards our organlization; the other competitive brands which
they carry;" an undue interference with the wholesalers' open
business policy consistent with the statutory principle; "the
aggressiveness of [the wholesalers'] sales force, the attitude
of thelr executives towards discussions of advertising and -
sales potential for our brands'"; " * * ¥ we picked the whole-
salers that we thought we would work best with'; " % * ¥ we
didn't feel any one of the eleven [wholesalers] was'doing the
.business they could do in our products." L '

3

' The Director's conclusion is well founded.

s mm B mw  sem wm ed we ' e
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2. .DISCIPLINARY PROGEEDI : , S THA LI
.IN MINIMUM CONSUMER RES c LIST;-jLICENSE SUSPENDED
_ FOR 10 DAYS, LESS.5 FOR/BI R ,

~In the Matter of. Discip‘_
Proceedings against

SOPHIE JAY '
St /a MULDOON LIQUORS
776 So. Orange. Avenu
- Newark, N. J., : ’

. CONCLUSIONS
AND  ORDER -

Holder of Plenary Retai&
tion License C-189, iss
Municipal Board:of Alcol
Beverage Control of the’
Newark. , .

Defendant = 1icensee, Pro
Edward F. Ambrose, Esq,

BY THE: DIRECTOR'f'

. Defendant pleade ;
_.she sold an alcoholic bé
in the minimum consumer:
tion of Rule'5 of" StatehR u

The. file discloses that on- October 29, 1958 the licen- A

see sold one case. (4 one gallon bottles) of Fior Di California -
Brand California Burgundy Scelto. for $8.60, . The: minimum
consumer ;resale pricée then: effect for a. one ‘gallon bottle
of sald item was $2. 69, with ‘a-permissible. 10% discount on
case~-lot purchases, thus. ma-ing $9 68 the minimum .corisumer
price of the case sold to . the agent ‘After the sale was -~ -
made, the. agent,: and .another . agent who. joined him; identified
jthemselves to the- 1icensee -admitted the sale. ;,_ Loh

Defendant: has. no prior.ad udicated record I shall

suspend defendant's license for ‘the minimum period of ten days;f?f
Re Arinsberg, Bulletin. 124l Item-10. ' Five days will be remit-

ted for the plea entered,herein, 1eaving a net suspension of
five daysi . _ . S P

Accordingly, it. 1s,;onlthis loth day of- November, 1958

" ORDERED. that: Plenary Retail Consumption Ticense G- 189, :
issued by the;Municipal Board: 6f Alcoholie: Beverage .Control
of the City of. Newark to. Sopl V. t/a ‘Muldoon: quuors, for
premises. 776" So.. Orange Avénué: -Newark;,  be and the same ls -
‘hereby ‘suspended for five (5) days;: commencing at: 2.:00- a.m.
Monday,” November .1T7;" 1958, and terminating at- 2 OO a.m.c '
Satu?day, November 22, 1958 = , : A

if WILLIAM HOWE: DAVIS'
' Director. “
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:31, DISCIPLINARY PROQLEDING“ ~ SALES TO MINORS - PRlOR REGQRD -
 LICENSE- SUSPENDED FOR 35 DAYS, LESS 5 FOR PLEA,

In the Matter of Disciplinary - )
- Proceedings ag&imst»

o)
ELY S, MANDﬁLy ROSLYN E; MANDEL &
CHARTES R, MANDEL | )
t/a IMPERIAL BAR & GRILL . CONCLUSIONS
459 Ocean Avenue . ) AND ORDER
Jersey Gityg N, Jug : >
)

lHolders of Plenary Retail Gonsumption

‘License C-357, issued by the Municipal

Board of Alccholic Beverage Control of

the City of Jerhey Cityw

Robert W, WOlfeg L&qwg Attarpev for Dexen@amt Eleenaeeso ‘

Edward F. Ambrose, Esq., appearing for Division of Alecoholic
. ‘Beverage Conf rola

BY THE DIRECTORS
Defendant pleaded non vult to the following charge:

"On October 3, 1958, you sold, gerved and delivered
and allowed, permitted and suffered the sale, service
and delivery of alcoholic beverages, directly or indi-
rectly, to persons under the age of twenty~-one (21) -
years, viz., James T, —=--, age 16, Richard ~--, age 19
- and James A, ---, age 19, and allowedg pérmitted and .
suffered the consumption of alcoholic beverages by such
persons in and upon your lilcensed premjsesg in viclation
~of Rule 1 of State Regulation No. 20."

 The file herein discloses that on uatulday, October 35
1958, at about 10:25 p.m., two ABC agents entered defendants?
licensed premises and took seats at the bar which was belng
tended by a bvartender and Charles Mandel, one’ of the licen-
sees, At about 11:30 p.m., the agents observed Charles Mandel
serve a glass of beer to each of the minors mentioned in the

- ¢charge herein and’ accept 45 cents in payment thereof, Prior
.. thereto each minor, upon request for identification by Mandel, .
~> - had displayed a draft card indicating the person named thereon
" was ‘over twenty-one (21) years of age. Mandel, however, failed.
- to obtaln a written representation from the minors that they: .
- were of legal age. Thus one of the necessary requirements to o
. gstgbli;hla valid defense to & sale to a minor'was 1acking°¢
: e .

- By way of mjbigatiun Ely S, Mandel, one of the partners
‘lrl,eac*fari.m9 has submitted a statement setting forth therein that
the minors presented fietitious draft cards indicating they

- were over twenty-one years, and that the defendants did not
knowingly violate the law. However, ignorance of the law or

regulation afford§ no excuse. Re Kr ni@ki, Bulletin 1238,
'Item 5n A A

Defendants have no prior adjuﬁicated recordm Howeverg
when Ely S, Mandel held this licenge iIn parinership with
Charles R, Mandél, for the same premlses, it was suspended by
the local issulng authority for five days effective Qctober 1,
1951, for sale to mino¥s and when Roslyn E. Mandel held the
~license in partnership with Charles R. Mandel, for the same
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) premises, it was suspended by this Division for fifteen
' days effective July 14, 1958 for an "hours" violation and
for permitting a gambling device (punch board) on the :
licensed premises. See Bulletin 1238, Item 6. Ordinarily,
7 ¥he penalty imposed for a sale of aleoholic beverages to a
‘rgixteen~year-old minor where three minors are involved is
thirty days. See Re Jennings, Bulletin 1244, Item 3, How-
' ever, in view of the circumstances appearing in the instant
.¢gase, I shall suspend defendants' license for twenty-five
days, Re Florence_ Warner, Inc., Bulletin 1226, Item 11, to
which will be added ten days (for the prior Similar viola-
. tion within ten years and the prior-dissimilar violation -
within five years by the defendants' predecessor-in-interest),.
- g8ee Bulletin 1201, Item 5 and Bulletin 1244, Item 4, making
a total suspension of thirty-five days.. Five days will be
remitted for the. plea entered herein, leaving a net suspen-
. 8lon of" thirty days.

Aecordingly, it is, on the 5th day of ‘November, 1958,

‘ORDERED that Plenary Retail Consumption License 0—357,
- issued by the Municipal Board of Alcoholic Beverage Control -
of the-City of Jersey City to Ely S. Mandel, Roslyn E. Mandel
. 'and Charles R. Mandel, t/a Imperial Bar -& Grill, for premises
- 459 Ocean Avenue, Jersey City, be and thé: same is hereby - .
“suspended for thirty (30) days, commencing at 2:00 a.m.
Wednesday, November 12, 1958, and terminetlng at 2:00 a.m..
Fridey, December 12, 1958. .

W wwm%m‘ ’

- William Howe Davis .~
D1rector K

- New Jersey Stete Library



