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. l·. · .. COURT. DEOIS):O.· ~~ ,. CANADA DRY GINGER ALE, .INC~ v • .. ' 
.. · .. _. F ·~ A p!STRI~WING Op. ET ALS. - DIBEQTOR SUSTAINEDo 

'... . · .. 

. . . 
' , ... 

CAN.ADA DRY GINGER ALE, INC., 

Appelia11t, 
-vs-

SUPREME OOURT .OF NEW JER.SEY 
.A-37 S~ptemb~r Term 1958 

) 

) 

- ) 
F & A DlSTRIBurING CO-., QI~LHAUS 
.BEVERAGE co.,,INC., M~~CHANTS WINE 

. ·AND LIQUOR co .• , ~n~ nrvrs:r;o~ OF 
_ ALCOHOL:\:C: BEV~:flAC~E CONTRO~,,. 

) 

) 
. . 

Res~ondent s ~ _ ) 
··--~-~---~-~~----~--~~-~~~r·-~-------

. ....__,/. 

Arg\led ;Noveml)er 5, +~58. . Decided December 15, 1958 G 

I • 

On appeal from fi11al ·Decision and Order of the 
Division of AlcohQ11o Beverage Control to the 
Sup•riQr· Q6urt, App~liat~ D1vision3 certified by 
the Sup;m~me.' Coµrt on lts own n:iotion prior to 
hearing +n! th~ A~pellate Div1sione 

· Mr. Edwa:rd J • 0 'Mara argued the cause for the 
Appellant.! (Messrs. Q 'Mara, Schumann, Davis·&· 
Ly:qch, · Attorneys .. ) 

. ' ' 

M~. Harold:H. Fisher argued the cause for the 
Respondents~ F & A Di~tributing Coo, Gillhaus 
Bevt? rage Co • , Inc .. , -Merchants Wine and Liquor Coe 
-(Messrs. Green & Yanoff, Attorneys; Messrs o Shanley 
& Fisher, Q'.f counsel.) . · · 

I 

·Mr. Samuel J?~ Helfand, Deputy Attorney General, 
_:, -._.·argued the ca~~e for the Division of Alcoholic 
· · _'. Be·v~rage Control. {Mr. David Do Furman, Attorney 

. Gen~ralj attorney,) · 
I . 

The opinion of thfJ cou!lt was delivered by 

. PBrOCTOR, · J • \ 
. This is an appe~l by Canada D~y Ginger Ale, Ince: 
- -u~der R.R. 4 :88~8, fron-i an order of the Director of the 

- Div1·s1on of Alqoholic Beverage Control granting relief on 

. \· 

.three.sep~rate pet1tion~ filed pyrsuant to· NoJ~S~A. 33:1-93ol 
· ... et~ This section of the Alpoholic·Beverage Law, N"J~SGA. 

33il-l et. seq., prohibits ~distiller of alcoholic liquors 
>. from arbitrarily refusing to ~ell to any licensed wholesaler 0 

., The ·petitioners, f & .A D;tst'ributing Co., G~llhaus Beverage 
co .• ,. Inc., and Merchants Wine and Liquor Co$~- are duly 
licensed New Jers~y WhQ~esalers of alcoholic -liquors o Canada 

·Dry is engaged. in the manufacture, distilling and importing 
. of nationally advertised brands of alcoholic liquors, Each 
)letition sought the :same r~l:Lef under the s_tatute, a+leging 

I ,, 
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that the refusal of Canada ·Dry. to· sell ·1t-s:- -proctu·cts to· the 
II . • . _,.._. _ ...... 

petitioner was_ arbitrary, unreasonable'--and:·d::vs--clr-iminatory." 
The issue being the same in each case, ·theL,HeaA:.!:~.;r consoli­
dated the three petitions by consent and;arter a hearing 
filed _a s:ingle report. in which he concluded that 't):le peti­
tioners had es·tablished that· the action of Canada ]})J,y wattr 
arbitrary and discriminatory. Exceptions to the Hearer's 
Report were filed with the Directo~ by Canada Dry and also 
by Joseph E. Seagram· & Sons, ·Inc.,. -wnach .. had:- .. bee~rf',:·per'mit·­
ted to intervene. The Director accepte,d 'thef·re'1c·6mmendat·ion 

.of the Hearer and entered an order directing Canada Dry to 
"se 11 and continue t;o sell to each of the three .petitioners 
alcoholic. beverages on terms usually and normally required 
by respondent [Canada. Dry] o" We certified Canada Dry's . 
appeal on our own motion prior to its c.ori's·iderat::ion ·:--by .-.the· 
Appellate Division* · 

The IJresent --case ari'ses from Cana,da Dry rs decision 
to reduce the number of its New Jersey wholesale distributors 
from eleven to five,, The petitioners we·rsi among the- ,~ix 
eliminated. Complete lines o-f_ Canada· Pry· prod.:uc.ts _have .. ·been: 
carried by F & A Dis-tributing Co •.. for· over1 twenty', ye~rf?·,:. by.· 
Gillhaus Beverage Cos, Inc. since ._1-955. -ari..g<bY')~e_r-~h~~,t,s ·W~r>.~·:. 
and Liquor Co·. since 1953. No written contracts were .. ente.red 
into betwee·n the petitioners and·: tne. ·comp4{ny, and so far as 
it appears there were no territori·a·1 -restrd.:·c·t .. 1-ons w-:tthin the~ 
state. in which Canada Dry products _migp.t_ b~e._, sC?l~ ,by __ any of 
the original eleven wholes·a.·1ers". ·- · · · .. __ ,~ .. _,_,-·-- ,, .. _.,_ · - ·<<.~ _·: , 

In c1956 Paul J .. BU'rhfdde:··wcis. a~va'iic:·e.d. -b'y'~ ccihaoa Dry 
to the position o_f. Na·t1onal Sale_s M~riag'er_.~·-~ :; H.~ ,in.f'~·t·med 
Alfred ·p. La.Porte,, Canada D:ry 's Eas,tern Pi vf~Hot.l'' Sal'es-, 
Manager, that ·the ?om:pahy wa_s di.f:3P.f~as_·e'd:· '~f~,p:~---~1\-e:_: s~l~_ of 
it;s products, particularly non-scotch--items-t. in ,New· Jersey. 
and he asked him to survey the m_arket a.nd s.l(.tbrn_it ... l:'ecomm,enda­
tions to improve the sit'uation· •. · -. Ac·co_rd1ng~:ty ,·'::Lal?orte .. '·· visited 
each of the eleven· wholesalers a nwnber or--: times an·d discussed· 
with them future ·~1~ris r$garding advertisiri~ and ±ricreased 
·sales crews. Thereafter!, ! .. ·he recommended, to' Burnside 11for 
the betterment of our brapd" a reduction of CahadaDr·y 1s New 
Jersey wholesalers from elev(3n to five_. It was :'LaPorte 1 s 
belief that. the_. re·ductiori' wo_u1d increase s·al.es by concen­
trating- distribution but1ets and that '~~~ ~~mairiing.five 
would have a great deal·more interest in ~ur lih~ and would 
do a much bet.ter selling job on our item1;3. 11 Such.procedure 
had been s-uccessful in other major United ·States._ markets o 

He also specified his choice '_of the five~ who~¢salers ·who 
should be retainedo In explaining how he made this ·selec-
tion he stated: ·. · · .. 

\-

'-'A. . It: was a v·ery difficult dee is ion·· 1)\{t -in. 
making the decision I felt, just through my experi­
ence :_in the business, of the type of organization 
that we would ~eta1n would.be types that ~eemed to 
show aggressiveness· in· the· few c'onfer:-_ence~: .that I 
had With them, that had an· ample S_-e11ing f'o_r.ce :'.in 

. order to se11 o·ur · lirie. Those were 'facitors. that . I 
took into consider·at.iori'. "... · · · · ... - ·: ... 

He later testified:· 

"Q •. Now I am a·s_k.ing you~ s-pecif'_i.caily ,- .. what·: 
fac tor·s e_nt_er-ed into your) cte·t.e:rm:Ln9:.tion_ ·:to ·r·etain 
.these f:l ve and. to drop these s·ix?· 

·~·-..... 

' ' 
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11 A. Well,, the factors as outlined before, con­
sideration of other lines within the house~, the sales 
force, ·the aggressiveness, my reaction to the aggres~ive-· 
ness of their sales force, the attitude of their 
ex~cutives towards discussions of advertising and sales 

___ potential for our brands. All of this together made me 
cons-ider this move." 

Past sales were considered but· more emphasis was placeJd on 
the future potential. LaPorte admitted on cross examination 
,that no wholesaler had sho\'m a greater increase. in purchases 
of non-scotch items than the petitioner F & A Distributing 

_, Co. Canada Dry was selling all the scotcp items it was able 
to allocate to New Jerseyo 

\ 
\..~ 

·Burnside agreed with ·La.Porte that the reduction in 
the number ·or wholesalers from eleven to five should.be made 
because "we are just"' cutting the pie in too mapy pieces 0" 
As to the specific wholesalerE:I to be dropped and the ot.hers 
to be retained, Burnside said: 

"A. Well, we considered several factors. One·was 
our relationship with the five jobbers we proposed to 
retain; we also considered their sales executivesffe their 
sales personnel and feeling of these people towards our 
orgariization; the other competitive brands which they 
carry"" · ~' 

* * * * * * * * 
"A. We picked the wholesalers that, we thought we 

could work best with and I might say at· this time, as _ 
an example, if we· had eleven applican:ts for a position 
and we picked five, that doesn't mean the other six 
ar~1 not any good;-~ ·But in our opinion and our con­
sidered judgment we felt that the r+ve

1
we selected 

.~ould do the best job for our company. ' 
r 

He further testified: 

"Q• 'no I understand, Mr. Burnside, then that you 
used no standard in determining which of these whole:~ 
salers were going to be continued and which were going 
to. be dropped? 

* * * * * * * 
"A. We don't have any chart or there is no par­

ticular stanqard that you can set for determining 
· which distributor you may r~tain in a given market. 

"Q. · Now, in reaching this conclusion, .. Mro Burn.i. 
side, 'w:e·r.e there any reql,lirements that you'--1 set up 

· which the wholesalers were to meet in order 'to be 
retained? 

* * * * * * * 
"A. No." 

·After Burnside reached his d~cision he dtscussed it 
with his superior, John w. Red, Jr., a Vice President of the 
Company, who agreed with th8' reasons listed by La~orte.:,and 
Burnside for their selection. of the five wholesalersf) He 
testified: 
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11Q a Wj.11 you give me ·those reasons that were 
, listed? .·, 

· 
11 Ao Well,, there· are· a .·nµmbe:r of them which I 

have touched on.~ Mrlb Greeri ~ Orie is.· the attitude of the 
organizations ·themselves ·a:s indicated to our men; the 
a:'tt'itude of the management. -of ·the. organization; the 
number of'· competitive lines; the nuinber of salesmen; 
the general aggressiveness of the organization; out 
opi:qi·on, our· consldered busi1}ess judgmenJG of their 
abil~ty to do a good job on the.Canada Dry line; their 
ge!leral interest in being a Qan~da Dry distributor~ 11 

.. On March 14 3 1957.si LaPorte: advj:-sed petitioners that 
they rwere·· bedng di-scontiriued· ·as. distJ~ibutor•s as of May 1st. 
The only reason given was that throughout the country the 
company was reducing .. the numbe.r of its dist:r)ibutors and, that 
it was for _the best interest,of the company to reduce the 
number ·111 ·New ·Jersey from· eleven to five o The. petitioners'· 
abili'ty to -pay fot, any merc.h~andise· was not ques··tioned ~ On 
April 11th thia· -decision 1ria's cm1firmed by a letter from Burn­
side$ Subsequent discussions betwe·en ~the parties concerning 
a reconsideration proved fruitless Go 

r • •- • j -

The He"a1.,er determined tha 1.-; ·Canada Dry rs method of 
selecting the· retained· wholesalers was· "arbitrary and . 
discriminator-y Q 

11 ···He· r-eje_cted the a~gument that the selection 
was not arbitrary ·'because i't :r1 e·sulted from sound business 
~udgment$ The Director concurred holding that Canada Dry's 
'refusal to continue to sell its na.tional,,ly advertised . 

products to the petitioners,. while continuing to sell such 
products to other wholesalers similarly situated, was with­
out reasonable or· adequate, cause and constituted arbitrary_ 
discrimination ·Within the meahlng_ of ~he statute" 11 

· · 

. The statute·· here involved was· added by Chapter 264 of . 
the Laws' of 1942, {&JeS~Ae 33 :l·-93 .. 1-1 to 9305), _as a supple-· 
.ment to the Alcoholi.c Beverage Law,, N 11J,eq,0Jl~ 33 :l-l et .~,, 
and provides as follows~ · 

ul 111· There shall be no discrimination in the 
sale of alcoholic liquors by distillers, importers, 
and rectifie~s of nationally advertised brands of 
alcoholic liquors to duly·licensed wholesalers of 
alcoholic ·liquors in this· State,. 

* * * * * * * * 
112 o In the event any distiller, ·importer or rec­

tifier shall refuse to sell to any individual wholesaler 
any amount of alcoholic liquor or comply with the provi­
sions of this act, then the 1 wholesaler· shall petition 
the Commissioner of .Alcoholic Beverage C_ontrol setting 
forth-the facts and demanding a hearing thereon to deter­
mine whether such refusal to·· Sell is arbitrary or not.~ 

* * * * * * * 
n3 al If the Commis s i'oner of Ale oho lie Beve1-aage 

Control :ts satisfied with the p.bility of the wholesaler 
to pay for such merchandise as ordered,, he sha.11 order 

·the distilleP, importer, or rectifier to complete said. 
sale of alcoholic liquor to the wholesalero 

*: *· * * * * 
I:• 
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'J /- .' 

. "4e In the event. the distiJ,.ler, importer, or rec-
tifier refuses to ao~plete the sal~ or oociply-with the 
terms of the order of the Comm1ssioner 9 the .Comrn,1as.ioner .,. ,,. 

._. ::ihall issue an 9rder to every licensed wholes~lerrp~o~ " ;· 
hibiti-ng the purchase by.J3

1
u.ch wh,ols-saler of any alooholJc · 

liquor product of the said distiller, importer or rect1·~ l 

f ier directly or indil;'ectly until there is str.ict ,.~ <·· · 
. comp·11ance by the ,distiller, importer., or rectifier* with·.::· 
' the· order of _the Commission~r of. 4lcoholic Beverage 

Control. ~ 

. . ( "5 e The State Comm:Lssione:r of Alc_obolic Beverage 
1 Co~trol shall adopt and promulgate such rqles and regu­

lat'ions as may) be nec~ss·ary to carry out and insure · 
c6mplian~e )(ith the provisions of this acte" 

The title of Commissioner was changed' to Director 
h 1948,, .Q..o 439,·il~ .2.· 1712 (~oJ ~Sc;Ae 52':1VB-16h \ -.. 

by. 

l 

_. .The above act has been the subject of only one judi-
cial decisiono Hoffman v" Hock, 8 N" J~_397 (19,52)~ Irt)that 
case a distiller, who was also a licensed wholesaler in this 
State, determined to sell directly to retailers in the northern 
part of. the State, thereby eliminating the wholesalers +n that._ 
section with whom it had previously dealt4P It1continued to 
operate through wholesalers in the southern and western parts 
o'f the St.ate. One of the wholesalers who 11,ad been eliminated. 

·presented .two orders for specified quant1ities of liquor with 
the distiller. Upon the latter;~~efusal to fill the orders, 
the Wholesaler instituted a proceeding before the ~irector for 

· a determination as to :whether the aforesaid refuse,:f' was · l 

arbitrary within the intendment of tne statute@ This court in 
{3.ffirming the Direotorvs denial of the petition held that.the 
statute did not intend that- the abi<~ .. ity of the wholesaler- to . 
pay is the sole test to.determine whether or not a refusal to 
sell is arbitrary and discriminatoryo It further held that 
the statute does not prohibit a distiller from se+ling its . 
Hroducts directly to retailers ff its business. policy so dio­
tat~s~ provided it is licensed to dn sp; that such polio~ is 
not, discriminatory within ,the intendment of the statute as 
all wholesalers ·similarly situated are t!'eated alike Q Justice . 
Ackerson speaking for' the eourt said: 

1 

".· .• · • what is prohibited by this legis.lation is an ~ 
act of arbitrary discrimination between wholesalers 
by a distiller in the sale of a nationally advertised 
prod,l;lct and that in order tp grant the. re lief provided · 
for the Director· not only must find that the complain-

. ing whe>le·saler or distributor i~ able to pay for the 
product ordered but that the di~tiller's refusax to 
.sell to him is ·disc1-i:tminatory and arbitrary, .. and the 
inquiry must be limited solely t6 sucn considerations o 

* * * * * * * 
"The apparent scope of the.statute ·in question is to be 
found. in section l thereof which bars ·ic;J.iscrimination 
1·n tfle\/ sale of alcoholic liquors by distillers,. * * * 
of nationally ad,ver.tised. brands 1 thereof· !to duly 

,. licensed wholesale/rs of .. alcoholic liquors * * *. e _ 
Thus it 'is still open t6 the distiller to sell-directly 
to retail dealers if licensed so to doG It may, of 

. course, ·sell indirectly through the medium of duly 
licensed wholesalers, if ft so chooses, but in· the lat-
ter event it may not discriminate between such wholesalers f) 

11 

8 N.Jo at 408-09~ . . . 
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. • ' I 

The court found no arbit.rary discriminaJtion in the retention _,J 

by the distiller of.its wholesalers in the southern and 
, · west~rn part~ of the State o · It .. said z: : ·' · 

~ i . . • . { 

"Tlfe. 1fact that the distillep" ~ o ~st~ll operates 
·thro.ug~ whol~s.alers .in southern a.ndi western parts 
9f the)· S~ate, .whose authorizations fire limited to 
sucp areas, does not make its actioh with respect 
to. the· crqwded · no'rthern count.ies,, where retailers 
are Qloser .togethe·r. and more easily: reached, an 

.-.,,,. r • 
. • r.· 

· arbj.tra~y ·_or .,u~f..a,i:r' dis.crimination ~gainst · it·s 
former· distributors in such countiE!S whose authoriza­
tions had been confined theretoa 11 .·M.at 410e 

< 
, . Oanada ~~Y .on thfs "a·ppeal initially as 1serts that 

the Director .. ·err·o.ne·ously placed the bw='den of proof upon it 
rather than. upon ''the .petitioners who normally must bear that 
burden in an· administrative proceedinge 1

. It further contends· 
that :the.re was no _proof'. tha.t th~· petitidn~rs were better 
qualified 'than ·the ·rive wholesalers· who: '.were retained~ 
These.arguments proceed from the following statements of the 
Direoto:r1.; 

. a.:.· . . ".&.: • I .-

, ' ' : . . . '• i·' 
"I·have carefully examined the entire· re·cord herein 
and I am unable to find any )justification for 

. · res.ponden.t 8s. ·action concerning the three petitioners 111: 

.'If .respondent's act.ion .i-~ based .. on fa.ir and adequate 
cause;·-. it is not .. ;~efle.cted in the record • 

. ,._ * -, ' *". * -- * * * 
If e 0 0 the p:eti.tiorie~f:l. h·ave been· 'shown··! to be in a 

· · ·position in no way O.iffer~nt· from the· wholesalers .· 
· retained by the . re s-pondent o " · . '1. • , · • - · 

. . 

Canada .. Dry has not been obliged to show anything beyond what 
the statute requires. Petitioners have shown that Canada 

·nry.has"refused to·deal.fLlrther with them.while continuing 
to sell to other wholesalers·,~ · Canada .Dry·; is' in a .far better 
pos-ition than the petitioners to khow why ;t;his action was 
taken.· It is reasonable to require it toi6ome forward with 
an· explanation apd factual· statement so that the Director 
may effectively fulfill nis statutory duty and determine 
whether. the· refusal'· to· sell was the result· of a decision ,_ 

yfai~ly·arrived at or wasnar~itra~y within the statutory pro-
11 hibition. This is the only. feas ib+e manner in which the 
statutory ·hearing can be' condµct~.,_d ~ See 9~·-w1gmor6 ~ Evidence 
132486 (3d ed 1940); Swain -v~ Neeld;. 28 No J., O~ 5 (1958)_; 
Ocean -.count , .. National Barik v~ St:Lllwell_., 123 ·N. J Q F.g. 337, 
3 3 E. & Ao .. 193 o In order to prevail it was not neces­
sary for .the p_et'i;tion~rs. to ':show that they .were superior ·to 

. the retai'h'ed wholesalers~: The statute contemplates that 
' those .in similar pos1t·1ons are entitled to simi)l~r treatment. 

) 

·Canada Dry ne.xt co'ntends that: ."Accepting arguendo 
the Director's basic finding that' the three petitioners were 
as equally-qualified as ~he retained wholesalers, his l:lltimate 
finding that Canada Dry 8s selection of the five r13ta1ned whole­

·aaJprs w~s a~btt~~ry.~nd ~1s~r1m1natbry dep~i~es C~nada Dry, 
without. due pr.o·c.ess of law,··· of its inherent right 1.to manage 
·1ts ownbus~oe'sse 11 Reliance.is placed upon"'a number of.cases 
under the· S}j.erman Anti'-rrrust Act, 15 U .s.c .A. ~l et .se~ · 
upholding a··1manufacturer's right to select among distributors 
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of his par·tic~lar, product~ See 0~~-~- JJl"_!~ed.,,.~t~~~ 
Colgate & Coe, 250UvS., 300, 39 uc Ctt:.q405~ 63 I.i\L Ed!. 992 
Tf919);. Packard·· Motor Car Coo v ~ Webster Motor Car Co~:: 

· 243 ~ 2d. 418 {D'.c. ·cir. 1957 r~ These ·cas~es-(fo-·~not a-pply 
to the pres·ent ··situation.· Our Appellate Division in Eskridge 
v. Di~ision df Alcoh611c Beverage· Control, 30 N0.~0 Super~ 
472, 474. (~·Divo 1954) appropriately stated that~ .. 

" ' ' ' ' ' ' 

• • • there is no common, inher•ent;. · na·tural or con-
~tit~tional right to engage in the b~siness of selling 

. liquo·r.... The power of the State over the sale of 
into~icating beverages is plenary. , 'It is a subject 
by itself,' to the treatment of whlch all the analogies 
of the law appropriate to other topics cannot be 
applied.' Pau1 Vo Gloucester Co~, 50 NQJ~L. 585, 
595 {E G & A.--1888) e II 

. . The. inherent social dangers of' the liquor industry are 
evident .and the St.ate may rightly prohibit the business 
entirely or permit it 'to continue under. very, severe restric-
t ions •· X-L · Liquors v 1.1 Taylor, 17 _N (' J . ., 4ll,.L~ :i .. L~49. ( 1955}; 
Ziffrin v •. Reeves 9 308 U oSe 132, 60 S~~Ct~. 163, 8'4 LQ Ed, 129 
(1939) .. The statute in the present case, N"JeSoA© 33:1-93el · 
to 93 .. 5, is OP~. section of the comprehens1.ve control which 
the State exercises over all phases of the 1:1.quor industry. 
The.correctness of the Director's decision must be determined 
from an·' inquiry directed to whether he has correctly asce:r-:- · 
taihed the legislative intent embodied in-this ~tatute and 
has accordingly' applied it to the record before him@ If the 
Director has done this the fact that his dec:i.sion restricts 
Canada Dry 1s management prerogative in some degree· does not 
deprive it- of any constitutionally. protected righto · 

The ultimate goal sought to be attal.ned. by tl)e. statute 
in question,, as in the entire scheme of liquo1"3 .legiE:Jlation, 

·1s the ·protection· of the public through the promotion of tem­
perance and elimination of the racketeer and bootleggers 
N.J eS.A. 33 ~1-3 & In order to accomplish this purpose .the 
statute seeks to achieve as far as necessary the .independence 
of wholesal~rs.from distiller~o A wholesaler dep~rident upon 
a distiller .for" a supply of sought-after merchandise might be 
tempted.to comply with the· non-legitimate desires of the 
distiller if th~ latter wer~ free to discontinue the supply . 

' at w111·.· Fo'r· the purpose Of strengthening the Wholesaler's 
resistancie ·if conf~onted with a distiller's wish.to over­
stimulate.: ·sales and th11s negate the public policy in favor of 
temperarice or a d~sire to engage in other prohibited ~eta, eog., 
tie~in sal~s, the· statute seeks to prevent the di~tiller from 
arbitrarily closing the source of supply to a wholesaler. To 
effectuate this end both the- statute and the authority delegated 
by it t;o the Direc.to'r will be liberally construed o See Butler 
Oak Tavern v. Divis.ion of Alcoholic Beverage Control, 20 N@J .. 
373, 38:4 (1956'); 3 Sutherland, Statut_or~ Construction E17203 
(3d·ed~ J943)G The act itself dictates such a constructiono 
N.J.S.A. 33:1-73e . 

~ . - . . . . . . 
' ' 

'.section 2· of the· statute gives tl~e Director authority 
to dete;rrnine whether a refusal by a distiller to sell to a '. 
who).esaler is arbttr~ary or not. Implicit therein is a .recog­
nition that there i~ an area in which a· distiller may justi­
fiably· r·eru·se to sell to a wholesqler even though the latter 
is finahciall~ responsiblee Canada Dryis initial decision .. 
to reduce it's number of wholesalers wi th:tn the State doe·s not 
in ·itself 'contravene the·statuteo While the Director is not 

f, 
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:authoriz'e,.cV·t.o :command a dist::t.11e:r :t:o :d1str.~t:bt.tt~~ In;t;:s. '::p>rodtte,~ ·. 
to. every ·.who.l.e:sale1r who d.es~ire-s :t.o· ·,.purc:ha.s:e .. it,:, ·:·the ''.D:1,r,~cl'ii~r.' 
is ,erripowel?·e:.a. ... t.o de-t:e,rmine whe-ther· a .reasonabJfe' :~met'hod .ha/a Lff.:-~ . 

. bee.n empl~.y~ed bu ·a -dist,iller in t,he s:el,e··c.~~:tqn-:o~f »W\ao,:~e13.~~~~~:s 
· · wf: th . ·whoIQ. -~~.e -wlTl o:r wi 11 ,not deia;l.. Mo:ffrn:an -vr .. ~. H.o:C~k.J,, .,,s .upr:~• 

:;t~r,:~~=~~::0~,~~1~-ei~~~~:.· .~~8r~:.:e~:!:~~!:n!f:• ;V;ft··· 
Wh0;le:·s;a:ler;s ·:was. '.the p:re·.a:1:se ·:ts-su:e · .f:.o·r th·e ·.D:b.?:e:c'.t~or:·'':~s :dec;Oe,ni-,, . 

. :miriati.0n.,, ~::sJ.xb:;J':e:c:t:., o,f "e.:~;urse, ·:to' J.ud·i:c:±·a1 .. r:e':v~~~w... ·.'J!r itl;ie:: ··t' 
>s·e lecti·o'n,:n:f' ·the .T·iv:e. ·wh.olesa.1.er.•s ·t.o .. he· .r:e·t:a±ne:d ·'ml:s ·dret:ei·+.~ · 
mined on· .8; :·rat~it:onal basis,, ,cons.is·t·en.t W'i th ttJ;:ei :>o,v;e~:l'a;1:r .. :poi'icry _ 
o.:f·: the :A.lc·ohoTic .Be·ve-~a.ge :.Law .. , .the ·Jl:et·i.ti:one.r:§:·~.:,',c~i:~\irg.;::1. :cq;r1not 
be· · ~-,u.s·t·~$. iFJe;,4 ;,•, ·i~ ·! · ,.. ,,. :: ·> 

ThS _·D;ir:e0c:,tor .conc'luded ·that ·~the __ r:e:e:o~d'.:_;·fai~la ".to ···dis.:.. 
ol9s·e thai;.:·tihe -·pe~it,i·9.p·~r~. sta~d;.i:n any. ai+f::e.:#~fi:t ·:;po~s:i~tioi~. 
th~n the ·r1.ve who.1e·sa1:§:rs ·:who "hav:e -. .bee'n ret:airf~=f~~ ".and .. 5t:hat. . 
in .. the ·:a:bs:e:na~e ·.of ariy .· j u;st.ifica.tion f:o,r :the: .. d:+~.h·in,:e't'.i-:o:p 'wt4·ch 
pa~ada Dey ':!);as ·made i the .He.:lecti':on. mu$::t .. la$ : '.tf;fecweei ;~a~ ,::a·rbit~ary 
find. p;r·ohip:l15:ed >RY 't~e .~ .. tat'l1t'.e.·.: ,.'':·•Arbl,traT,y'l ::-mefap:~_·;--:1 /d/e'1?:¢~ding 
~:>n~\will -.or ·-di:se:re.tioh.,} ··tnat ·i.s., ·h(?t g;o.v~.r.rted: ;;p·y ;aqy"·:r_·;t~ed ::rules 

· b r .;:S tandai':ds: .• ·11 ~Pa:uL v.~ . Board o . .f". :Z~n:.ing 'Appea:la)_, ::±.4.2 :~C:~6:nn .• ~ · -
4o,,· 110::.;iJL~ :·~d ,,~6"1:9:-, :62.~ <{;S.tlP--· :ct,~ Udnn .• 1955:S~:·;, ~~;~:ee: ,,~]::tlo ,.State 
v. /Then) ~14 -N, •. J,~~.L. ~:,4.J3..;t 418..;:1.:g :;.(di>up,.- '.C'.t,. :193,:5:~,:.. ~srr:i:e '~'xe.c1;1-
ti1Ves _··of :,t::ana:Q:a .-:n~y ·wn:q ·, .t:e"at-±r::ted:, ::·re:p.e:ahe·cb.:l.:y:'-~~fae·r_t:ed '.that 
t 11~ ind±vtctmd · ::1H:fl.e'c t~cms ·: we:r.·e · ·th~ · re s·ll'}t :Of~ >a .i:g·o,ad • f.a:t~h · ·; 
'bus ine.s's: .d£fr:trs~ion ... and · a.cs such ~epulcl ·not ·; ~:e -':Y,i:ewe;d, :;~a:~1 ·(lrb.1trary • 
We .::·have" nQ. I re:ason t.c) ,<d:oubt; thelr pre.d'.i:b1:i1t~Y::.~ ':'~Bt+t, :Sn\ ·:ipdi~ 

· vi4,µal 1:s; bone.. T'id-e · bus triess po:'liqy :in the f:;t~'.4;o>:.ril' ;:':1.::tq q9~ -'i 
tr~f.fic· mlis::p-.·y.i:elQ. t'ff the poli-cy.' .or the State.~ _:-:G;uttll': v:,,, · -
Mayor ana..>:c·ouoc·:11 ·of .. the City of Hoboken:, :2.l;'·N~~ .:J" .• :"574 .,'(1956 ),. 

-Clearly, a bus:iness ,,Policy which. ;r1~·~:u1t:·s in \arb':t:t:r.a:ry qi~_cr.imi­
nation w.otild :·he vio'la:tive· of the·. s,tat . .u:te .... -In :er:der to ::effec­
t~a.te the ; .. ' .. sltat,utory :prpvision.s., "1aok .of .. ar:b:ttva.f;tn;e~·s~a ~ust}: 
appear .f,r.Om ·the "Who.le re·c,ord. ·Tn~re ·must be a:·,::aho'W±lJg :.that 
the·. se.le·c't~i<on :oT. «Jertain ·who.lesal:l.:er-:s .. t~o the ;:e:xc1.usiJDri o.f .others 
was "made Jan ;,t::fue :b:as.1-s'. p:f .'·'8 $'tar;id0~;r?d rea;s:o:na:b.iy::·h·?:e1a:te:d :to the 

· legitinra.te·"~b:ui~-ina.s.s gn9-'.l .-s:oqght ·~;Q :be :a:chi€ved ;?n:d ·":not :·aon7 ·. 
· duici ve .. toJ::µ-ne .>;ew'X:-ls · ,;wni¢h -the·. ac-t , ::Ls de:s'.igneq. ~9<::pre~·ven.t:. · 
This ,st,ari'Cl?11d. :must -.be· ' . .()_·~c .. s.uch ·a .tangihle :o.r .. :o:p'j~i.ct:::ty:~· "·nature 

, as· w1r1 ;,.e#~tp;,£e ~·:trre· Dir.e-<~t:or to de~t.eJ:~niirre .from:,·:the ":~p:r:-:c1ofs ,, 
whether -j.t.:s '-;~P.P'.l:i:cat~:Lo'n "-.to _·the :.wt10:1e·s1:tler~~ · .:in>'9lue·sit:1on .. could 
reasonably.::rers·:tilt in ·the d'.istln.ct·i:on -wni:.ch 'a d,'i:'s~ttf.11er ~Jaas. 
·made.· •. "Th.~ Jf.o1Ihnari -ca;~,·~.-;; ,·supra, ·s::eryes to i.J.El\..l~j;~'c~rt;e one: · · 
such .etanac:t~d,, .,'-1.~'e_: •. ' ""t€p:~r.1·toria:l ~ovat:l·:on :oi' :.Wh.ti"1:'el3:.~.];~rs • 1• or;· cown;;e-~ .. ':t:ne:r;e; ':ar;e ·,othe:r ·ohJe.ct .. 1.ve .Tact~o:r·~._,,·,yrh~'r.efp >a ;proper 
g 1 s, t ir;ictz:to;:h.:;ma.Y ''.he ~rrrad-$. :. Th.e·ir ~11f.f'ic:1'.ency , .'.±fi-Y~~:~:on ''c'as.e · is · 

• ·•ii:f !:i;!:~li?~~=~iii:~i:i~~i:i~~i~~iif i!!~;::r;ing 
.· ~~~r!~!;f f~~~:::::,c:::~::::~~:::::;:::::i~1:~!r!'.ain 
side.red :~ifi:.'.Wct·k,ing -~1.t:s ~:s--~.l:e-:c:t:ion:. ·_,Scl~e .::of th'e;~~~- .weer·~·:~ .-'as· ... · .. \.' 
charac: t'e ~ii,'Z'r:a~;1,it~~ . ·the .. pi.re·c .. t:or, ris ~.ub ~-ffct'.i:V:e .. f'.att~o,r,s'. ·'.·<'if_ ,,:n 6-QU ~ 
lo us qua.a~;yy. •. · •There were .others,;, __ i.,.:e, •.. , ·.the \numl:Y~::r-:,,,01' · · , 
compe ~itl ve :. ·~1.m~ s., the .'numhe:r nf . :sa+e'.s:men ·:. anct: · pa:s·:t ·. ::e:ale.s :j 
."that -w:e·re,·::,_pf >am ~o.bJe.c'tive natur:e·. .'l'Bre~i·r .. a:mpi~;:t:q::ati;Qri.":cou:ld ~ · · 
ha tfe be~etil, ;ael1Jo:ns~ra;t'ed .;, ' "Jtow.e v.er., . Canada'·.:Dr!y #acte, ~nx~> :a:p·j;:em~t 
to· d.ocJ)rrie:~~~ <:~t:s "::ohJec·t-1\re ·cr:Lte.r:ia and ther~ ·.~t.S': ::pp~t:~~i'ng ·'in_; 
the' :rec:ot.d.·'·,;t:O ,:·show .that .the ·f':ive ·whole.S'a:lers· 2w:t;io· \biav;e · be·en :r. 
r'eta±,ned ·",.:can~::.1oe. d:tst-f.ng~;~hed on ·the _,:~ac3is. ;of ·t~t:te:~.~e ::'.cr.iter:La 
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from the petitionerso To sanction different. treatment to. 
wholesalers similarly situated would tend to engender tho~e< 

: evils which the .statute seeks to prevent~ . On the present:·. 
record we··cannot say that the Director erredo . Appellant 8s 
showing failed to reveal in depth th~ un?-erlying fac·ts f:tiiom 
which the Direc;cor could evaluate the ·reasonableness of the 
appellant 1s actions, including the basis of selection; in . 

.. the light of the statutory po.licy described abo've G. We · 
. frankly, appreoiat·e that the statute immediately involved 

.. is not. as explicit as it might ·be 111 To guide distillers 
the Director might well adopt implementing regulations at. 

· ·an early date which would delineate the grounds and the· · 
·nature of the showing 1 required$· In these circumstances we 

·reserve to appellant .leave to apply to the Director for a 
rehearing at which time it may adduce such additional testi.;,, 

· mony as may be relevant in view of this a.pinion$ The· 
decision of the Dire·ctor is therefore afffi:trmed· without 
_prejudice to such application for reheariHg@ · · · 

. I 

. FRANCIS a J ~. · (Concurring) 

I concur 1\n the affirmance of the 1 o:rder under 
·review.· But the effect of the majority _opifdon is that a· 
· distiller may select a certain number of wholesalers and· 

deal with them to the exclusion of all oth~~s.11 and ·once 
having done so the only duty imposed_ by the:,statute is to 
refrain.from arbitraryQ.iscrimination among therq in the sale 
of his products. In my judgment, approval .iC?,f 

1 
the Director's 

order.should be reached on broader premise~!· . .·• •··•·· 
· .,. When language employed by the leg~~iature :ta· olear .'. · 

and unambiguous,, the interpretive function '.o~ the judio1al ,. 
· branoh of the government is simple and conf~ned."' 1 The·.1aw 

should be applied as written. Under our t:ciipart;ite. system 
of government., we cannot concern our.selves 1w1:t;h matters or 
legislative. wisdom or polioy o If the constitutibnal power · . · 

. ~xists to ·prcimulgate the particular fiat~ it ~~s~ _be accepted 
even if personally ·,we· believe it to be a legislative mistake. 
Nor oan the· judioi~ry under .the guise 'Of interpretation ·read · 

··into an. enactmen~, ·a more limited policy than .that which· 'is · · 
clearly p~ojected into action by the words of the lawmakersD 

I th~nk.the statt1te.in question 3 NeJ,S.A. 33:1-l et 
~, says that all wholesalers duly licensed by the Director 
of Alcoholic Beverage Control have an equal. right to purchase 

· ther:c,,,I'.>roducts of distillers operating in New Jer:sey / and tha~ 
if they have the financial capacity to pay therefor J) they . 
cannot be refused arbitrarilyo Prima faci~ all w~olesalers 

.·must be treated.on a.parity and· prima facie the distillers. 
,coannot limit the number with whom they will _deal~ The inipaot. 
of the, statute. under ordinary circumstances is that any · 
reason.ably competent· and finanoi~·lly capable who

1

1esaler is 
. entitled to be s~rved and cannot be ~~sc~iminat~d,against 
. arbitr~rily e The fact that it would -be inore convenient or 
~ore feaaible or more eff fcient for the distiller· to deal with 
·a Timit,ed number would not of itself provid~ an escape from . · 
condemnation, as arbitrary dis-cr1mination o · Su~h is the burden 
1~posed by NGJoS"A. 33:1-l et~ on this highly-regulat.ed · 
.indus~ry_. Any lessening .of that bur.den muf1t come. from the 
source wh'ich imposedr 1 t:o 
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__ ·: __ Let. us- -look at· the -statute c:loselye . It wa·s enacted_.:_ 
- · -1n 1942 o h 1942, ·h 264-o It ordains: tpat "[t] here shall -- _ .. , 

.:be-:-._no discrimination in the sale of alco1~ol1c liquors· by . . - _. 5 __ 

di,s.-t~llers *)*- *· to d.uly licensed wholes~lers * * *~" Section - _ 
le ·: ·He_:re i~ should ·be noted that_ a ;whole·saler is .defined' as ·. 
~:~.fa]ny_ per(on who sells an alcoholic be"~rage ~or_ the purpose _'· ·, 
of resale ~:tther to a licensed wholesa1er or to a licensed , · "-
retailer,p -or both$" N.JeSeAQ 33:1-l(z);ialso-that wholesale . :;, 
licenses are issued by- the Director~ N~J~SeAe 33:1-11; 33tl-l8o-
No 1.imitation on· the number appears in the ActQ Sueh licen- · 

:. se.-:e.s are ."entitled,, subject to rules and 1 regulations, ·to sell 
and,: di.stribute a.lcoh9lic beverages to [licensed] retailers 
and wholesalerse-" N.J.S.Ae 33:1-11. Whenever a distiller 

- ~ef uses _to_ sell_ "to J!.QX_ individual whoiesaler," "any" amount 
of alcohplic liquor, the Dire.ctor, on complaint of the whole­
-~;3.l~r4 i's ~equired to·Aetermine if the r~erusa1i;<-.. ;ts _arbitrary" . 

. L~ 19 2, supra~.;. Section 2 ii If it is found _to ,be arbitrary· and 
the ~Director_ is· satisfied that the ab:Llity to ~ay is present,, 
he 'shall order 11 the sale, completed o Section 3. -, In the 
event of failure- to comply, the Director:

1 
must forbid "every 

licensed wholesaler" from purchasing ther· distiller's product.a~ 
Section ~L~ ; ! • 

- , - -- I . . 

It is difficult to imagine more imperative language • . 
The supervisory-administrative machiner¥. ma;y; be· set in motion' 

· by ref us.al to- sell ·to "any" wholesa'ler 'any ' amount of liquor. 
It is legislating· rather than interpreting\ to r~ad _into this. 
·section the qualification that the refusaf·to sell rriust be· to­
a ~holesaler with whom the disti,ller has 'b?·en dealing regu..:. 

._. larlyill - ·= 1 

c 
. , ~ tr\ f', ) ' • 

. _ Not only do the -vf6rds used demonstrat.e the intent of 
the legislature to make' al_l licensed wholesalers prima facie 

. ~ntitled to p·urchase frolf!. ·the _distillers bµt the intr_oducer·•s 
statement emphasizes the facto It says~ · 

"The purpose of':"this act. is to insure an equitable.-
·basis for ·competition between all licensed wholesalers 
-of alcoholic beverages in New Jersey and to prevent any 
monopolistic freezing-out of ~ wholesaler by another 
by prevent:lng the sale of certain prod4cts to him. 11 

.• --_ : - It is a matter of conunon knowledge that in the .pas9 _ . 
various brands of liquor were in shorter supply or greater 
demand than others~ When such a situation exists, if those 
brands are localized in the hands of one or a few wholesalers, 
obviously retailers will be mo're anxious to deal with him .or·· 
them_· in order· to obtain a supply of the scarce commodity and -
.the~efo-re will b,e inclined to purchase their other re_lated 
r.~quirements of alcoholic beverages from him or them to the 
detriment of the not so favored wholesaiers. The legislature 
may weil have believed that such a situation would produce 
practices known to be inimical to the public interest. And when it is recalled that in 1942 when the statute- was ·adopted 
the country was at war and imported 11ciuors were· unusti.ally · 
sca~ce, .it is not difficult to conjure up,the reason for the - . _ 
legislative de sir~· --~o· ·secure an equitabl_e basis ·ror competition. 
among all wholesale;rs e , If the reason for the adoption of 1 

the ~.:regulation has disappeared, then ~the power of the le-gis- _ 
latu!)e to give recognition to the change is· plenary o _ · 

-. _ If this is the .proper 'view of the 1942. Act, and. to-' me 
it, is. ·inescapable, then thE? present·- case must be approached 
fr•om tha"P -standpoint o It is conceded that the excluded 

6. 
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wpolesal.!.!rs have sufficient fini:l.nc~l 'i:il\\t:pa. City to p .. a. 'if for .• 
their purchases. There :is no substan~i I:~ evidence. in t(le. · 
record . to.· indicate that they are not r.e :sonably ·competent: 
to engage in the. busine·ss as Whole~aler 1. or· that ·they nave· . 

.. ·not· do'ne so.. There has been no euggest~on of engagemerft in 
any. imprope:r o.r proscribed. trade pract;;io1es. No· proof'· w:a.s 
9ff'ered of any.dispa~agement of the.dis~~lle~'s produc~s o~ ot· 
unfair preferement:in sales effort~ for !thos~ of a competitor •. 
In the :race o.f. the mandate of' the. stat·ute. and the proof -· · 

. adduced,,. the eliminatlon of th~se whole~ale:\s must be· .deemed 
.arbitrarily 4,iscriminatory. . . · .. · ·. · 

·. . ... In the field .of s.trictly private (f;!.nterpriae such ·:a 
curtailment of the.prerogatives of man~gement might well be• 
invalid• Great Atlantic &·Pacific Tea;Co., v. Cream of.Whet 
Co., 227 F·~ ~d Cir. 1915 • Bu,t the· liquor busine·~s.,-

. attended as i·t i.s w:tth dangers to the com.mun1ty:,· must .,bow . · 
to the ·he·avy and pervasive· hand of the. P'<;>J..ice· power . -- if ... 
the legislature wills it.. Butler Oak Tavern· v •. Division of · 
Aleoholic Beverage Control,, .20 N. · J. 373,; 384 (1956) f Eskridge , 

. v. Division of Alcoho11c Beverage. Control,~ :30 N. J·. Super •. 472 · 
(App. Diy ... 1954 ). .+ . . . . . 

' i 

. . It has· be·en suggested that the v1ew;3 express:ed herein 
are '.incompatible. w~th the dec~s1on of' th~s Court in· Hoffman · . 
v. Hock,, ·a N. J. 397 (1952) .·, I do not think so. There ·1t . ; 
was .said that the Act does not prevent a ·gistiller f.rom aot·1ng 
as· the exclusive ·distributo:r or who,lesa·ler of, 1t·s ·own products. 

: Acc·ordingly, it would be lawful not· to sell through_· or use · 
. wholesalers at all; "thus ·,it is still open, to the distiller· 
to sell d~rect·1y to retaii· dealers if licensed to do ~o. ''. 
The Court :then indicated that it· was not y:1olat1ve: of the 
statute for the distiller to divide the state into two. . 
areas,, no.rthern and southern New .Jersey,, ·~nd sell directly .. 
to ·retailers in the ~orthern area, without: the use of any'. . 
wholesalers at all there. But· the plain« tenor· of the opinion 
is that. if any wholesalers were· utilized· ;ln. the area,, di·scri­
miriation among them would-be illegal. See .. p. 409. In other 
words, if one wholesaler .were appoint.ed to. act,· all o·ther such 
. licensees .operating in· the area would be entitled pr1ma i'ac1e 
to have their .P~·chase orders f11.led. ·~ · 

·To what e~tent · the doctrine of ·the : Hock. case can 'be 
· refined, that :is:, whe,ther a distiller can· establish a great 
·many small districts in the· state and sell. directly in ·.some­
and through wholesalers ill others, .is not:an 1ssue·now and .... : 
need not be discussed, except to ,say-that the Act cannot: be 
oircum,vented and that .Presently. the Hock 9a~e is. conr+ned ·to. 

·j.ts own factual situation~ 

--- .... ·- .... -
\ . 

J:iEHER, J •. '(concurring in· affirmance) 
.. c.~ ' • . . 

· I conc.ur in· the affirmance »of the determination made by 
the Director, but subject .to· the views expres_sed by Mr~ Justice 
Fra'}_Jcis ori the quality, and scope o;f' the particular regulatory 
provisions of the statute.· , .. 

. Thec'.:,ban on 11d.1sc~iminat io'n II' in the:;: sale' of alcoholic 
liquors b¥ dist iller·s, · importers· and· re,c:tif i~_rs. ·q,f' .. nationally· 
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advertised brands to· duly licensed whole~alers is peremptory. 
L. 194~_, .'.e··~- 264";· :N~J "..S.A.,::J3-:.-1~93 .L~ .. ._ ·A refusal· to sell to 

· "any:iindividual .·wholesaler 1
·
1 dr ··to· "60mpi,u with the provisions. 

of [t-heJ:a.ct" is-:·made :reviewable by t'he·Director "to det·ermine 
. whethet~ s.uch refl:lsal t~ sell is ·ar}?itrai'.y or not.," NoJ oS •. A, i 

·33 ::1.-93 ~:.2·~ :'-· But if the Director· "is'· sattsfied with the ability 
of. the :who·lesa1e·r to· pay .·{or sµch :mer.cha'.nd.ise as ordered," he 
;·"shall.:.ord.er" the ·-dis'ciller, ;·import.er;' o].• i ~·ectifier "to complete 
Said ·Sale_- Of· 8.lCOhOl:iC ·1iqudr :_to·'the ,Whd)lesaler, II and in the 
event of a ·:refusal ·SO to .ao·, -the ·Direct~vr shall issue an. order 
to every licensed' wholesaler ·Prohibiti~-~·: the· purchase -by such 

. wholesaler of any alcoholic liquor prod,ib:.cts of the offending 
distille~r, importer or rectifier, direc·~ly or indirectly, until 
there is :strict .compliance· with the ord .. l~'r. · N ,,J. S$ A" 33: 1-93 .3; 
33 .:.1-93·. 4 e :· And. ·the·. DArector ·.is en..j oine,,~, · N .J,, S. A • . 33 :·1-93. 5, 
'to·_:-ia.do_pt· .and:-' .. Pro.mulgate -~such. ~rules _an_d.''.fegulations as may be , 
nec-_ess.ary ... '!t·o·<carrY..· o,ut and·· insure cjompl'iance with the provi­
sions of :[.the I -·act •. "··· But:'. this do"es :Oqt ,-·mean,- .I would suggest, 

. that .:the· Director .ts ·ther-e·by empowered. to! de.fine ·the statutory 
11d·i:s9.r.i"min~:t-,.on 11 .tn terms .:.of h·is · .. own ~-unregulated discretion 
~~nd »Judgment :a.a to what is- reasonable anh:. not· . aroi trary. He 
canno~tic:_e.ri1arge or detract fr.om the· :declar1ed· policy and rule of 
action o . It is fundamental law that the· administrative author-

. ity is to be con.tained by a certain and definite legislative· 
standard e .: -State ,Board: of :Mi-ll< Cont.rol \/"·Newark Milk Co., 118 
N. ::J".,,·::':·EQ-...; .. 504·.(K.,·-& Ao ·1935)·. Here.., it. is' 11discriminat1on," 
wi:tho'i.lt: mo·rer, :that· i-s'· forbidden by ·this pr.9\rision. · And the · 

· on1y>speoi:f'icJ. ·s:tatu:tory c·r_iterion·,_· N.·J .SeA-~. 33 :1-.93 .3,, i"s the 
:ability. o'f-' ·the· -wp.01e·sa;len.;·, to ·pay' for the nr!ierchandise·. as 

· orde·.red •. " · 'The· ·policy .. ·and. purpo·se ··or the a·ct· measure the sig­
nif·i·cance-· bf pa'rticular-· t·erms·; -and: the' Dire:ctor is obliged to 
effectuate·>the- intent· of the lawg1ver/ and· not to modify the 

· legis:latfve expre·s-sion 6 · The rule-riiaking: pdwer · conc~rns pro·'­
cedure alone;_ rules· are ·mechanical· aids to. the fulfillment of 
the pian ~nd course ·Of· action laid. down by the Legislature• 

. ' ' .:·· . .. . 

. "" _, · ·This provision against discrimination,, the fruit of 
long·· experience, is designed to fulfill the basic· statutory 

· policy o:r temperance and the :a voidanc·e of the· ·evils of Lmdue 
COinpetition;' direct arid·:indirect, · ~n a fielp Of bus1ness that 
ha.a· its. own· pecui1ar' perils and is :subject ,to _strict regula­
tion for ,.the essential common and· individual good. Paul Ve 
Gloucester County, 50 NoJ.,L., 585 (E-1 & Ao 1888); Butler Oak 
Tavern:·:v.:~ ··Division; of Alcoholic· Be'vera e· Control, 20 .. N .• J. 
373 • 195 ; orowlefv. Christensen~ 137 u. s. , 11 s. Ct:n 
i3,·34 L •. Ed·. 620-.· 189o);·United States v. Frankfort . 
Disti1le~1~s;'.324 U~ s~ 293,.300; ~5:80 Cto 661, 89 L. Ed. . 
951 (1945) ~- Dealen'•s deniE?d. access ·'to· 11nat1on_ally advertised 

· brands'·'., are. pla:ced' :at a:· c·ompeti ti ve · di-sadvantage · that_. could 
make for untoward consequences in relation to the beneficent 
policy of the acto 

The design of the·act·,· Nr-oJoSoAc 33:1-3, to which the 
pa:iiticular statute is a supplement, .is the supervision by the 
Director of the "man.ufacture, distribution.and sale of alco­
holic beverages in,. such a ·manner -·a:s ··to ~rorriote temperanbe and 
eliminate the racketeer and bootlegger I) '· The chapter is 
''intended ·to· -be -remedial ·bf· abuses ·ir.1hererit in liquor· traffic 

·and ,t3hall be liberally· construed" to· that end 0 · NIJJ .s.A. 
33 .. :1~73 • · And,. as· pointed out by Just.ice Francis, the intro-· 
ducer of the measure made known a purpose "to ipsure an 
.equitable basis for competition betweeri all licerised whole-
saler·s.·of a1coho:11c· beve·rage·s in New Jersey and to prevent any 
monopolistic fr~ezing~out:or··on~ wh61e~aler by another by 
preventing the sale of certain. products to him. 11 The legis-

-~ lative terms;, in their normal usage, express this purpose o 
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We have no occasion in .this setting to detennj~e· the 
essential significance of the · 11ahility to pay" provision ii! It · -, 
suffices to say that. it is the only e.x:plicit standard of' \. 

,action _in this regard; and, at all events, it suggests .. the 
:Imperative quality of the rule against discriminations There 
is to be no erosion of the principle by·illusory distinctionsQ 

In Hoffman v. Hock, 8 Ne Je 397 (1952), the distiller 
undertook to sell directly to retailers in the northern and 
~opulous sections of New Jersey; and the holding was that it . 

. · 'is still open to the distiller to sell directly to retailers 
* * *,, 11 and "[i]t may, of course, sell indfrectly through the 
medium of/duly licensed wholesalers, if it chooses, but in 
the latter event it may not discriminate between such whole-
salers." · · 

Here·,. the distiller avows. a purpose "to achieve a 
greater share of its potential" in New JerseyJ that is to say~ 
to carry on its business through wholesalers who ·will· "push" 
the sal.e of .its products, and thus to place its sales opera­
tion on the level of ordinary business pursuits,·a conception 
alien to the statuto~y scheme -- "company policy" as against 
State policy $ 

( 

The distiller's "national sales .manager" testified 
that fiSeVeral factors II Were CODSidered: If * * * 0Ur relation­
ship with the five jobbers we proposed to retain n; "their sales ,' 
executives,$ their sales personnel and feeling of these_ people 
towartls our organization; the other competitive brands which 
they carry; 11 an undue interference with the wholesalers 1 open 
business policy consistent with the statutory principle; "the 
aggressiveness of [the wholesalers'] sales force~ the attitude 
of their executives towards discussions of advertising and 
sales potential for our brands"; " * * * we picked the whole­
salers that we thought we would work best with"; 11 * * * we 
didn wt feel any one· of the eleven [wholesalers] -was"doing the 

. business they could do in our products ii>" . . 

The Directorss conclusion· is well founded~ .I 
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. · . · .· . . >t~~~;~~;.%0·~ fr L .,. > < : , ·. . . .. . 
2. . DISCIPLINARY: PROCEEDI.NG~B">'~'.¥:~,,~a:A\BE<:~:A.T. :.TJEB:s:· THAN. PRTCE,~LISTED 

: IN MINIMUM .. CONSUME~ RE-S1t{fu~Jf,~~·Ft[cif :Lr~T ' - ~~CEN$E~ .".SUSPENI?ED 
FOR' 10 DAYS, LESS·~5 ,FOR/H3~~·•'" .. · - . 

'"' .. , ··'' :.: ... ii-, · •• :· 

~~o~~:dr~:;e~g~i~~f se±p1.~f t~~:,/; >;.!~.f ; ,· ... ·. 
". SOPHIE .. JAY' · .. ~">. ~,· ·"~;::. ·-.'·;< , . 

. :.: ... · tN/e7. w6a.MrS~kt_oN· ·~.~nJ··~ •. ~,. Q~e~~;i~}:;,~,,.: .. '.·:\~······· }. . . . '·coNCLUSI6NS ,, .j· .· ",. AND._.ORDE!t · 

~~~i;!.~~i:~~;~~~~!;:i i~~~ll~!i';t ' \ . . ,, '• 
.. '1 . 

.. 

Newark. · · · .:.· · · · · :.:·: . ) · 

D~f ;~d~~t:11;;.~;;;~'"~~~J~;"}.f~~-:--,"., . · .... , , .. · . -. 
Edward F. Ambrose.,. E~q··~·; )iip~§-~i1i:o:g~)t'.o-±( P.i.visio~, ·or j\lcoholic · 

BY THE·DIRECTDR: . '.··rdi~2l,~(~'.t')fe·~~r~~~:doritfol ..... 

it~f -5~ 
The.: file .. dlsc.lose:s- "tO:at: .. _on·,Qctob.er .2~'i, · 1958~~ ·the 11cen- . 

see· sold .. one, case. (4. one ···gal1on- ~bot·tl'ed:t) ·: o~·· Fior T)i c·ali'fornia 
· Brand California ·.-Bur.gupdy .$cH~.ito-. fo;r. $-8.60: .•. The:~ minimum . 

corisumer/r.esale Pr.ic·e .then~·:<.1.~<~e~rfe~·!t·'. ~or. a)op:€; ·ga)lorf :o6ttl.e 
o·f said item·: was $'2 .69·, ... w1~ttL:a .. I?erni1s·an»le:.: ... l0%.:dis·co.Ul1t". on · 
eas·e-lot purchases,· t:Q.us~, m~tk·in'g, $9·.6H _the· minini\lm '.-consumer 
Pr.ice of· the case s-oiCr to:.·tJ1e.,a,g~pt~. -After. th~ sale was · · .· 
made, the. agent,.~. ~md· another. ;·ageri~-. whg::· ... Jo.ined:.'.h:l.m·,. identified . 
themselves ... to the,··liC~ensJ~«e; .. ,wrto~ ~admitted; 'the : sa.re. .. . '. . 

. Defel}dant· has ~o··,pr.:lo·r·~::-~9,j·udfca~ed ;re·aq.rd_. · ... I -shali.. . . . 
s uspe.nd defendant.• s lfcense:· .. ro'r·::;~he mipiniU!n p:er·iod··.ot. ten.· ·da.ys_ •. · 
Re Arinsbe.rg~. Bulle't~n- ... 124!1;<.I'.tem/'·110:• > Fttre 1dayf3 ~:·.W.111 ·be remit-.: 
ted for the 'Plea: entered.:·.he:Fetin:,:-.lea.ving .a ,ne:.t~, ·suspension"'Of . 

five dayst , , >. . \ ' ·< . ' ..... ·· .... ·. • ..... · ·•·. ·• . . 
According-ly;, it.,.~s·,,.-_on<:th1s· ... -~10tfn day-0f·'No.vember,,-·.· °1958.,, · 

· ORDERED .. · that.·. PJ,eiiary . ~a.tail. "CQnslll!lpU·on: L:i.oense C-189, . 
1 ssued .by .the·/Munic:tp·a.i~ .B6ard:~::5of:< :Alcoho-licf~ :E3everage',CQ:ntrol . 
of the City of.· Newark ·.to:: -so:phiet>J}iy~;,·:·t/a ;Muidcmn · I4qubrs 1 ... for· 
p·remises .. 776 .. : so·· • .: orang.e· .. ::f\venue:y: Ne-wark:~ .he ·:and· ·the··;'·same:" is ·. . 
"hereby ·$uspended' :·foi·· five_._,c(5:;}'f Q.ays,;~· cornmehcin'g::··.ci't·~ 2 .. :00~ a .m .• 
Monday.;·;- Novem.be r .. l T,·::.1958"; ~ ~nd> ,te rmina t.irig . ~t ,: 2 :~oo·.· a: .m. -:· · · 
SatUf.day, · Novembe:r: 22, J.958,~> · · · · · · · · · 

· w111rAr,1r_ ·H:owE:-.: DAVI s:·. 
· Dfrect·or.·.··.- · 

' . -. ~ . 

• , • - ~, _ _,. f -: . ·.!. • 

.. 
~ ... 

• - • f 

.. 
' '1• •• "r. !.." • 

·- .,, 

.'·':- _. - .... ; 

. ,.·. ' 
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·.3.. DISCIPLINAHY .PHOCEED!NOS ... SJU~S TO MINORS -. PRJ:OR RECORD -
. ' LICENSE· SUSPENDED F10H 35 DAYSo11 IiESS 5 FOR PIBA~ 

In the Mattei-- o:r Disciplinary 
. l?roceedings against; 

EI,Y S ~ MANDEL 1 . RO SIJYN E ~ · MAI~EL & 
CHARI.,ES Hci MANDEL . 

t/a I1VIP~(
1

!AL BAR & GRilr:L1 
459 Ocean Avenue 
Jer~ey City, No Ja 1 

·.Holde1~s of Plena.r~y Reta:tl Con~umption 
. Lioerise C-357 J} issued by the. Munic:tpal 
Board of Alcohol,ic Beveirage Contt11ol of 
the City of. J'e:r.sey Oity~ 

) 

) 

) 

) 

) 

) 

) 
--------------------------------------~- _: 

CONCLUSIONS 
AND ORDER 

,1 ' I 

·Robert WQ Wolfe.~ ;.Esq ~l .') .A.t;torney for Defenciant-J.ioensee·s o 

Edward F o Ambrose ;ii Esq IS>~ appea.x~:tng fox~ Di.vision. of Alcoholic 
·Beverage ControlQ 

BY TH.E DIRECTQRg 

Defendant. pleaded !1Qll ~ to _the f'cpllowing charge; 

uon October 3$ 1958~ you so.ld.fi ~e1"11ve.d ·and de~ivered. 
and allowed.9 pennitted and suffered the sale~ serv:tce 
and del_iver~y qf alcohol:t~ beverages -9 di~ectly or ·1ndi­
rectlY.ll t~o persons u.ncier~ th~ age of twenty..,,one (21-} _ ·. 
yearis, v:tz 9 $1 James. To . ""'_ .. ,. "" ··age 16:; Richard - .... -, age 19 

·and James AQ "~--~:age 19~ and allowed 3 permitted and· 
suffe:r~ed the consumpt:ton of alcoholic beverages by such. 
pe·rsons in and upon your licens,ed prem:i.~es; in violatio1~ 
of Rule l of State Regulation Noe 20~H 

_ 'I'he file-- herein discloses th.at on Satv.;--day, Ootober_ 3., 
1958 ~ at about 10 :.25 p 0m o ~ two ABC agents entered defendants a .. 
licensed prendses and too1c seats at the bar v..rhich was· being 
tended by a bartender and Charles Mandel, onei

1 

of the licen- · 
·sees w . At about 11 ~30 p @ID w :J the agents observe.d Charles Mandel 
serve a gla·ss of. beer 'to ·ea.ch of the minors mentioned in the 
charge herein and· accept li5 cents in pasmenb thereof"'· Prior _ · -~ 
.thereto each m:ll1or .~ upon reque·s"t for identification· by Man¢!el,, .· 
had displayeda·draft card indicating the person·named thereon 
was "over. twe:nt y~one (21) yea.rs of age." Mande l,p: howeve~: ra1~ed 

_ to· obtain a wr:l.tten re,presentat:ton from th_e mitiors that· they .. ·: 
were of ·legal age 4' Thus one of the n.ecessary requirements tq 
establish a valid defense to a sale to a in:t1101~ ·was lacking .. -: 
Ro Su· 33:1~77~ . . 

By way of mj:t;:tga'cion Ely s~- Mf;U1del.t1 one or the partners . 
·herein., has submitted ·a sta.tement sett;ing forth therein that 
the minor~a pre.semted fictitious draft cards :lndica'ting th,ey -

- were over twent:y·-one years.~ and that. the defendants did not _ 
knowingly v:i.olate .. J;he J.<~w d, However~ ignorance of the law o:tl 
regulation .. affor'd~~:;··· tlO excuse_ a B~,J~.r,,X!11,Q]ii, Bulletin 1238, 
Item 5-~ · 

Defendantc-:i have no p1'1l:t<.n~ adj urlioated record,~ However$) 
when Ely so Mandel held ·this lj .. ce11se in partnership w-ith 
Chariles Ro Mandel.ri f1o:r-a_the same .. premises, it was suspended by 
the local j.,sstdpg autl~_or1 :J.ty for five da-y·s effectiye Qctobe111 l., 
1951~ fo1-; sale .to m1.nors and when Roslyn Et;) Ma.ndel held the 
license in pa.rtne:NJh1p with Charles R@ Ma.ndel9 for th~ same 

), 
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. ·pr·e~ise-ef, it was ·s~spended· by th:ts D:J.vision for fifte~en • 
·, · days .. effecti v~~ July 14, 1958 for an ·"hours··" violation and 

for ·pehnitting a gambling device {punch board) on the. 1 

l.ic.rensed premi·ses •. See Bulletin 1~.88, Item 6. Ordinarily, 
;; c~he ·penalty imposed f 9r a sale of· a.lcoho lie· beverages to a. 

1 '~ixteen-ye_ar:-o:_ld -~_i_nor w};J.e;re thre·e ·minor~ are involv~d is · 
~thirty days. See ·_Re. Jennings, Bulletin 124~4, Item 3• How--

.. e~er-,· :tn view of. the· ·c1rcum_stances appeari;ng fn the instant . 
. c~ase ,· I shall' 'suspend defer:}dants .1 license for twenty-five 
.days, Re' Florence ·warn er 1 Inc., Bullet in 1226, Item 11, to 
which will be added t~n days . (for the prior similar viola- .. 

. tion .within· ten year,s, and the· prior,·dis.similar violat·ion · · 
within five years by the defendant~ 1 pr~decessor-in-in.terest)1~,· 

. see. -Bulletin 1201, .-~tern 5 and Bulletin 12,44, Item 4, making . 
a total suspension· of th:Lrty~f ive days.:_ .Five days will be 
reniitted fqr the .. plea entered· herein,, lea:ving ·a nei;; suspen-
s ~on. of .. thirty.~ dliys. · · · · ' · · 1 

· · • 

. ..._ . . . ·: ·'. . 

· Accordingl#, it is, o.n the s·th day_'.or Novemqer, ~958, 

'ORDERED that Plenary Retail Cons
1
timP,:.t:ton License c-357, 

,- issued by 'f1he Mµnicipa~.·B,oard of Alcohol.~p: Beverage Control 
of the·,City of :Jersey City to Ely s. Mart~~l, Roslyn E. Ma_ ndel 
a·nd Charles Ro Mandel, t/a Imperial· .Bar··&. Grill; ,for premises· 
459 Ocean Avenue; Jers-ey City, be and th~; same is' hereby . . · . 
suspended f-or thirty (30.) .days .. commencirilg ·at 2 :OO a .m.. . · 
Wednesday,, November 12~ 1958, and termincfi.ibing at 2 :OO a.m •. 
:B,:r;iida~, December 12, 1958 •. · · · · 

~µ-~ 
. Will.iam Ho"we Davis . 

: >Di!'ec tor 

'· 


