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New York, Su sq u e h a n n a  and  
Western Railroad Com pany ,

Rachel An n  Lange and J urgen 
P. Lange, J r., E xecutors, etc., 
under the la st w ill and testa ­
ment of J urgen P . Lange,

Defendant-Respondent.

Plaintiffs-Appellants,

against

O n  A p p e a l  
f ro m  

S u p re m e  
C ourt.

10

B R IE F  ON B E H A L F  O F  P L A I N T I F F S - 20

This is  a n  a p p e a l b y  th e  p la in t i f f s  a s  e x e c u to rs  
under the  la s t  w ill  a n d  te s ta m e n t  o f J u r g e n  P . 
Lange from  a  g e n e ra l v e r d ic t  r e tu r n e d  in  f a v o r  of 
the d e fen d an t in  th e  ab o v e  e n t i t le d  a c tio n . T h e  
cause w as t r ie d  b e fo re  H o n . G eo rg e  S. S ilz e r  a n d  
a ju ry  a t  th e  P a s s a ic  C ir c u i t  o n  D e c e m b e r 1 s t, 
1914, and  su b se q u e n t d ay s . 30

This ac tio n  is  b ro u g h t  b y  th e  p la in t i f f s ,  a s  
executors a g a in s t  th e  d e f e n d a n t  fo r  d a m a g e s  r e ­
sulting from  th e  d e a th  of p la in t i f f ’s  In te s ta te ,  
caused th ro u g h  n eg lig e n c e  o f d e fe n d a n t.

The d e fe n d a n t r a i l r o a d  c o r p o ra t io n  is  e n g a g e d  
in the business o f r a i l r o a d in g ,  a n d  o n  S e p te m b e r  
27, 1913, o p e ra ted  a  s te a m  r a i l r o a d  r u n n in g  a c ro s s  
a Public h ig h w ay  in  P a te r s o n ,  N ew  J e r s e y , k n o w n  
us E ast 27th  S tre e t .  T h e  s t r e e t  c ro s s in g  over
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th e  r a i l r o a d  a t  th i s  p o in t  w as  a t  g rade . The ra il­
ro a d  a t  th e  p o in t  in  q u e s tio n  ru n s  generally  east 
a n d  w e s t  a n d  th e  h ig h w a y  n o r th  a n d  south. Ad­
ja c e n t  to  th e  r i g h t  o f w a y  of th e  d efen d an t and 
th e  s a id  h ig h w a y  th e r e  w e re  c e r ta in  buildings 
a n d  fe n ces  so  c o n s tru c te d  as  to  o b s tru c t the view
of p e r s o n s  a p p ro a c h in g  th e  r ig h t  of w ay of the 
d e f e n d a n t  f ro m  th e  n o r th .  T h e  d e fen d an t main­
ta in e d  a  c ro s s in g  b e ll a t  th e  p o in t  in  question as 
a  m e a n s  o f w a rn in g  tr a v e le r s  ap p ro ach in g  the 
r a i l r o a d  c ro ss in g .

O n  S a tu rd a y ,  S e p te m b e r  2 7 th , 1913 , Joseph 
L an g e , so n  o f th e  d ec ease d  J u r g e n  P . Lange, being 
th e n  th e  o w n e r  of a  C a d illa c  c a r  licensed in  his 
n a m e  u n d e r  lic e n se  N o. 4 4 ,9 3 6 , an d  having a 
d r iv e r ’s l ic e n se  N o. 3 4 ,2 0 5 , dec ided  to  tak e  a  trip  
to  H a s k a l l ,  N ew  J e r s e y , to  v is i t  h is  b ro ther, the 
p la in t i t f f  J u r g e n  P . L a n g e , J r . ,  a t  w h a t is known 
a s  th e  H a s k a l l  Q u a r ry ,  a  c o rp o ra tio n  which was 
ch iefly  o w n e d  b y  th e  p la in t if f ’s te s ta te . Joseph, 
th e  d r iv e r  o f th i s  c a r  w a s  tw e n ty  y ea rs  old (Case, 
p . 9 5 , fo l. 3 0 ) .  H e  h a d  h a d  a  la rg e  experience 
in  th e  o p e ra t io n  a n d  c o n s tru c tio n  of automobiles, 
h a v in g  d r iv e n  o n e  s in ce  1910  u n d e r  a  license, and 
p r io r  to  t h a t  t im e , f o r  a n  e n t i re  perio d  of seven 
y e a r s  (C a se  p. 9 6 , fo l. 2 0 ) .  T he reason  his father 
w e n t w ith  h im  w a s  t h a t  h e  s im p ly  asked  his father 
to  go  a lo n g  (C a se  p . 9 7 , fo l. 3 0 ) . H is  fa thei i 
n o t  go u p  o n  b u s in e s s  o f th e  C om pany. He trans 
a c te d  n o  b u s in e s s  t h a t  d a y  ( C ase p. 104 , o . ,

p. 1 0 5 , fo l. 3 0 ) .
T h e  d r iv e r  a n d  o w n e r of th e  ca r, Jo seph  Lange, 

ch o se  h is  o w n  co u rse . H e  took  th is  27 th  street 
ro a d  th ro u g h  P a te r s o n .  I t  w a s  h is  cust0™ ® 
b y  a  d if fe re n t  ro a d  o n  o th e r  occasions, 
o n ly  b een  o v e r th i s  c ro s s in g  once before _(Cas _ P- 
1 0 8 , fo ls . 2 0 -3 0 ) .  H e  d id  n o t c o n s u l t ^ f a t h e r  
a b o u t  t r y in g  th a t  ro a d  (C ase  p. 108 , o . •
th e  r e tu r n  t r i p  f ro m  H a s k a l l  h e  b ro u g h t back h 
g ra n d m o th e r ,  M rs. P ie rc e , a n d  h is  fa th e  .
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both s a t  in  th e  r e a r  s e a t.  T h e  p la in t i f f ’s te s ta te ,  
the d riv e r’s f a th e r ,  w a s  o n  th e  le f t  h a n d  s id e  
in the re a r  s e a t a n d  a lo n g s id e  o f h im  w a s  M rs. 
Pierce, th e  g r a n d m o th e r  (C a se , p . 9 8 , fo l. 3 0 ) .  I t  
was a c lea r  d ay  a n d  th e  a c c id e n t  h a p p e n e d  in  
daylight (C ase , p . 1 1 0 , fo l 1 0 ) . I t  h a p p e n e d  
shortly befo re  s ix  o’c lo ck  (C ase , p . 1 3 4 , fo l. 2 0 ). 
They le ft H a s k a ll  a t  tw en ty -f iv e  m in u te s  to  five 
and cam e b ack  o v er th e  s a m e  ro a d . T h e  o w n e r 
of the c a r  w as d r iv in g , s i t t i n g  a lo n e  o n  th e  f r o n t  
seat on th e  r ig h t  h a n d  s id e . A s h e  c a m e  d o w n  
27th  s tree t h e  w a s  g o in g  a b o u t  12 o r  15  m ile s  
an hour u n ti l  h e  g o t w i th in  o n e  h u n d re d  fe e t o r  
so of th e  c ro ssin g . T h e n  h e  s lo w ed  d o w n  to  
around e ig h t m ile s  a n  h o u r ,  a n d  h e  re ce iv ed  n o  
warning fro m  a n y  b e ll o r  a n y  w h is t le  o r  o th e r ­
wise of th e  a p p ro a c h  o f a n  e n g in e  o r  t r a in .  H e  
listened fo r one a n d  h e  h e a rd  n o n e . H e  lo o k ed  
towards th e  le f t, th e  d ire c t io n  in  w h ic h  th e  t r a i n  
came, and  cou ld  see n o th in g  b e c a u se  of th e  fence. 
He looked to w a rd s  th e  r ig h t  a n d  w a tc h e d  to  th e  
right and  as he tu r n e d  to  th e  le f t  to  lo o k  a g a in  in  
that d irec tion  h e  w a s  h it .  H e  w a s  th e n  o n  th e  
track (C ase, p. 9 8 , fo l. 3 0 ; p . 9 9 , fo l. 1 ) .  T h e  
distance from  H a s k a l l  to  t h a t  r a i l r o a d  c ro s s in g  
was between 12  a n d  14  m ile s  (C ase , p . 9 8 , fo l. 1 0 ).

As Joseph  L a n g e  a p p ro a c h e d  th is  r a i l r o a d  c ro s s ­
ing he could see a  s ig n  b o a rd  “ R a i l ro a d  C ro ss in g ” 
or som ething to  t h a t  e ffec t (C a se , p . 110, fo l. — ). 
He knew he w as a p p ro a c h in g  a  r a i l r o a d  c ro ss in g . 
He does n o t k n o w  w h e th e r  h is  f a th e r  s a id  a n y ­
thing to  h im  a t  th e  t im e  o r  n o t, b u t  sa y s  th e  
chances a re  h is  f a th e r  s a id  s o m e th in g  to  h im  b e ­
cause he a lm o st a lw a y s  w a rn e d  h im . H e  d o es n o t  
recall as to  w h a t h e  d id  o n  th i s  o cc as io n  (C ase ,
P. HO, fols. 2 0 -3 0 ). H is  f a th e r  w a s  ta lk in g  w ith  
Mrs. P ie rce  as  h e  s a t  o n  th e  r e a r  s e a t  a s  th e y  
came down fro m  H a s k a l l ,  a n d  m ig h t h a v e  b een

Iking w ith  M rs. P ie rc e  a s  th e y  a p p ro a c h e d  th e  
crossing.

In the co llision  th e  f a th e r  w a s  k ille d .
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G r o u n d s  o f  A p p e a l.

1 . T h e  t r i a l  c o u r t  e r ro n e o u s ly  su b m itted  to  the 
j u r y  th e  q u e s tio n  of c o n tr ib u to ry  negligence upon 
th e  p a r t  o f  th e  o w n e r  a n d  d r iv e r  o f th e  car as 
im p u ta b le  t o  th e  te s ta to r .

U p o n  th i s  q u e s t io n  th e  C o u r t ch a rg ed  as  follow s:
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“ I f  y o u  f in d  t h a t  th e y  (R a ilro a d  Company) 
d id  n o t  g iv e  th e  n e c e ssa ry  s ignal, then of 
c o u rse , y o u  m u s t  go  to  th e  n e x t s tag e  of the 
ca se , a n d  see w h e th e r  th e re  w as an y  contribu­
to r y  n eg lig en c e .

“ N ow , in  t h a t ,  y o u  w o u ld  n a tu ra l ly  take up 
f irs t ,  th e  boy  J o s e p h , w h a t h is  ac tions were, 
a n d , th e n , w h a t  th e  a c tio n s  of th e  fa th e r were.

“ T h is  is  th e  la w  w ith  re fe ren ce  to  contribu­
to ry  n e g lig en c e , i f  y o u  find  th e re  w as such 
o n  th e  p a r t  o f th e  b o y :

“ ‘W h e re  a  p e rso n  receives an  in jury 
b y  c o ll is io n  w ith  a  r a i l ro a d  w hile riding 
b y  in v i ta t io n  a n d  w ith o u t h ire  in  a  car­
r ia g e  d r iv e n  a n d  ow ned  by  another, the 
n e g lig e n c e  of th e  d r iv e r  is  n o t im putable 
to  h im .’

“ I n  th i s  case , a s  I  re c a ll  th e  testim ony 
y o u  w il l  h a v e  to  t r u s t  to  y o u r recollection, 
h o w e v e r— th e  so n  J o s e p h  sa id  th a t  he owned 
th e  c a r ,  t h a t  i t  w a s  licen sed  in  h is nam e and 
t h a t  h e  d ro v e  i t ,  t h a t  h e  chose th e  course they 
w e re  to  ta k e , t h a t  h e  se lec ted  th is  particu la r 
ro a d  to  go, a n d  t h a t  i t  w as h is  ca r and e
w a s  d r iv in g  i t .  . . .

“ T h e  C o u r t  h a s  a lso  s ta te d  th e  law  in  tins
w a y :

“  ‘I f  th e  r e la t io n  of m a s te r  and  servant, 
o r  p r in c ip a l  a n d  a g e n t  o r  m u tu a l J ^ P ° o  
s ib i l i ty  in  a  com m on  en te rp rise , i 
in  f a c t  e x is t  b e tw e en  th e  deceased au 
th e  d r iv e r ,  th e  n eg lig en ce  o f the d n  
is  n o t  im p u ta b le  to  th e  deceased ine  
f a c t  t h a t  th e  d eceased  w as a  
n o t  re lie v e  h im  fro m  exerc is in g  ordinary 
c a re . O ne w h o . w h ile  r id in g  in  . f  <\Pby 
v a te  co n v e y an ce  o f a n o th e r  is  m j
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the negligence of a third party, may re­
cover against the latter, notwithstanding 
that the negligence of the driver of the 
conveyance, in driving his auto, con­
tributed to the injury, where the person 
injured is without fault and had no 
authority over the driver.’

“So you see, gentlemen, if the deceased, Mr. 
Lange, had no authority over the driver, and 
was not negligent himself and th e  r e l a t i o n  
o f m a s t e r  a n d  s e r v a n t  o r  p r i n c i p a l  a n d  a g e n t  1 0  
o r  m u tu a l  r e s p o n s i b i l i t y  in  a  c o m m o n  e n t e r ­
p r is e  d id  n o t  e x i s t ,  then it does not make any 
difference how negligent the boy was, and that 
negligence could not be imputed to the father.

“Now, as to the duty of the father—”
“Th e  F orem an  : Would that be true 

if the boy were under 21?”
“Th e  Co u r t : It does not make any differ­

ence. I charge you that it does not make 
any difference. If he was under 21, it he 
was the man in charge of that car, if he 20 
owned it, a n d  th e s e  r e l a t i o n s h i p s  w h ic n  I  
h ave in d ic a t e d  to  y o u  d i d  n o t  e x i s t ,  and the 
deceased had no control over the car, t h e n  
the negligence of the son is not imputable 
to the deceased, any more than the negligence 
would be imputable to him, if the driver was 
somebody who was not his son (Case, pp. 425 
and 426).”

Objection and exception were noted to this by 
plaintiffs as follows:

# ^ desire to except to your Honor’s charge 30
* * in which you stated the rule of the 

relationship existing with the boy Joseph, 
either of master and servant, or agent or 
engaged in a common enterprise. I think 
as a matter of law none of them existed.”

Exception allowed (Case, p. 435).
2- That the Court left to the jury to determine 

whether or not the questions of whether master 
and servant, principal and agent, or engagement 
in joint enterprise, existed, without instructing the

y as to the legal principles upon which either 
°r any of said relationships must be established.
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A R G U M E N T .

P O I N T  I .

T h e  c h a r g e  o f  th e  C o u r t  u p o n  the ques­
t io n  o f  im p u t in g  th e  n e g lig e n ce  of the 
son , w h o  w a s  d r iv e r  a n d  o w n er of the 
c a r ,  to  h is  fa t h e r ,  th e  deceased, was 
e rr o n e o u s .

10  The above quoted excerpts from the charge 
clearly show that the Court left to the jury 
to find whether “ th e s e  r e la t io n s h ip s  w h ic h  I  have  
i n d i c a t e d  to  y o u ” exist, and he left it to them 
as a question of fact which they might find, for 
he says:

“If the relation of master and servant, or 
principal and agent, or mutual responsibility 
in a common enterprise, d i d  n o t  in  f a c t  ex is t  
between the deceased and the driver, the 

20 ’ negligence of the driver is not imputable to 
the deceased.”

30

And again he says:
“If the deceased, Mr. Lange, had no author­

ity over the driver, and was not negligent him­
self, and the r e l a t i o n  o f  m a s t e r  a n d  se rva n t, 
o r  p r i n c i p a l  a n d  a g e n t  o r  m u tu a l  r e s p o n s ib il i ty  
i n  a  c o m m o n  e n t e r p r i s e  did not exist, then i 
does not make any difference how n eg lig e n t 
the boy was,” etc.

The appellants here contend that this was 
error for the reason that under the proof in the 
case the Court should have charged as a matter 
of law that the relation of master and servant did 
not exist; that the relation of principal and 
agent did not exist and that the father and son 
here were not engaged in common enterprise.

Kot only is the vice of his charge to he fo 
in the fact that he left this as a question o 
to he determined by the jury, but he likewise
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ed to indicate to them when the relation of mas­
ter and servant might arise; when the relation of 
principal and agent might arise and when the re­
lation of mutual responsibility in a common enter­
prise might arise. The jury were left unguided 
on the law controlling these relations and were 
left to speculate, (as is indicated by the question 
of the foreman

“Would that be true if the boy were under 
twenty-one?”)

that the father had control over his son because 
he was his son under twenty-one and that if the 
boy was negligent the father had to be charged 
with it.

The law of this State and all other states is 
very clear upon the question as to when the negli­
gence of a driver of a vehicle is chargeable and 
imputable to the occupant in the car.

Indeed we need go no further than the charge 
as made (fol. 10, p. 425) by the trial court in this 
very case. There was a correct exposition of the 
law, and the Court should have charged as matter 
of law that the father here was not bound in any 
respect by the negligence of his son Joseph be­
cause there was no relation of master and servant 
between them, there was no relation of principal 
and agent between them and they were not en­
gaged in any common enterprise.

The facts in this case are undisputed that the 
son Joseph was a student at Stevens Institute; 
that he had native abilities as a mechanician and 
that he and his brother had constructed an auto­
mobile while he was still under age. He owned 
his own car; the license was his and he was a 
licensed driver to operate. He asked his father 
upon this particular occasion to take a ride with 
im to go up and see his brother, since he was 

going and he thought that his father would en­
joy the pleasure of going along to see his other
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son at the same time. It was a mere invitation 
to have a drive out in the country. Joseph chose 
his own course, selected this particular road, and 
as is pointed out (fol. 20, p. 425), it was his car 
and he was driving it. He sat in the front seat 
and his father sat in the rear seat, with the grand­
mother and they both left the operation and con­
trol of the car to Joseph.

The relation of master and servant did not ex- 
io ist.

L e w i s  v .  L .  I .  B .  B . ,  162 N. Y., 52, 66;
E n g l e  v .  E u r e k a  C lu b ,  137 N. *Y., 100, 

103;
N .  Y .  L .  E .  & W .  B .  B .  C o . v .  S te in b re n -  

n e r ,  47 N. J. L., 161;
H o r a n d t  v .  C e n t .  B .  B .  C o . o f  N. J., 83 

Atl. Rep. 511;
C o n s .  T r a c t .  C o . v .  H o im a c k ,  60 N. J. L., 

456; be. -
*** C o n s .  T r a c t  C o . v. B e h r ,  59 N. J. L., 477;

H a r r i s o n  v .  K a n s a s  C i t y  E le c .  L t .  Co., 

195 M. O., 606;
B u t l e r  v .  N e w m a n ,  116 111. App., 546;
U n i t e d  B .  & E .  C o . v .  B ie d le r ,  98 Md., 

564;
W e l d o n  v .  T h i r d  A r e .  B .  B .  C o ., 3 App. 

Div. (N. Y.) 370;
M u r r a y  v .  D w i g h t , 161 N. Y., 301.

30  The fundamental proposition controlling the re­
lation of master and servant is one which is too 
often overlooked.

In L e w i s  v .  L .  I .  B .  B . ,  (supra) the infant 
plaintiff was in a coach which had been hired and 
its driver was run down by a train belonging to 
the defendant. In that case, commenting upon 
the question as to whether the relation of m aster 
and servant arose between the driver and the oc 

. cupant of the vehicle, the Court says.



9

“The only other question that need be 
specially considered arises upon the defend­
ant’s exception to the refusal of the court to 
charge that the relation of master and ser­
vant existed between the plaintiff and his as­
sociates and the driver and helper; that the 
former were responsible for their competency, 
and that their negligence, if there was any, 
was imputable to the plaintiff and his as­
sociates. In order to establish the liability 
of one person for an injury caused by the 
negligence of another, it is not enough to 
show that the latter was, at the time, acting 
under an employment by the former; it must 
be shown in addition that the employment 
created the relation of master and servant 
( H e m m e r  v. W e b b ,  101 N. Y. 377; K i n g  v. 
N. Y . C . & H .  R .  R .  R .  C o . ,  66 N. Y. 184; B u t ­
le r  v .  T o w n s e n d ,  126 N. Y. 105). In the lat­
ter case Judge Finch said that the relation 
of master and servant exists where the em­
ployer selects the workman, may remove or 
discharge him for misconduct, and may not 
only order what work shall be done but the 
manner and mode of performance.

“The plaintiff in the case at bar did not hire 
or pay the driver or attendant, and had no 
voice in the selection of either, which was an 
important element in determining the relation 
between them. The fact that the driver may 
have received from the plaintiff or his asso­
ciates orders when to go forward and stop, did 
not make the plaintiff the servant of the de­
fendant (J o h n s o n  v. N. A. S. N. C o .,  132 N. 
Y. 576). No farther discussion of the ques­
tion is necessary at this time, as we have re­
cently had this subject under consideration. 
(M u r r a y  v. D w i g h t ,  161 N. Y. 301). It is 
manifest that under the principles established 
hy the decisions of this court the relation of 
master and servant did not exist between the 
plaintiff and the driver or helper, or either 
of them.”

In M u r r a y  v .  D w i g h t  (supra) the Court says 
in defining the relation of master and servant, at 
Page 305:
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“The relation of master and servant is often 
confused with some other relation. T h e  m ere  
f a c t  t h a t  o n e  p e r s o n  r e n d e r s  s o m e  se rv ic e  to  
a n o th e r  f o r  c o m p e n s a t io n , e x p r e s s e d  o r  im ­
p l i e d  d o e s  n o t  n e c e s s a r i l y  c r e a te  th e  le g a l re ­
l a t i o n  o f  m a s t e r  a n d  s e r v a n t .  There are many 
kinds of employment which are peculiar and 
special, where one person may render service 
to another without becoming his servant in 
the legal sense. A  s e r v a n t  is  one w ho is em ­
p lo y e d  to  r e n d e r  p e r s o n a l  se rv ic e s  to  h is  em- 

10 p lo y e r  o th e rw is e  t h a n  in  th e  p u r s u i t  of an
in d e p e n d e n t  c a ll in g . The truckman who 
transports the traveler’s baggage, or the mer­
chant’s goods to the railroad station, though 
hired and paid for the service by the owner 
of the baggage or the goods, is not the ser­
vant of the person who thus employs him.”

Again it is said:
“The relation of master and servant cannot 

be created, but by a contract express or im- 
20 plied.”

S t e v e n s  v .  A r m s t r o n g , 6 N. Y. 435, 442;
D r i s c o l l  v .  T o w le ,  181 Mass. 416.

In B u t l e r  v .  T o w n s e n d  cited supra, the Court 
says:

“One may be employed without being a 
servant, and have an employer who is, never­
theless, not the master.”

B u t l e r  v .  T o w n s e n d ,  126 N. Y. 105, 108.
30 And again it is said:

“The relation of master and servant is often 
confused with some other relation.

M u r r a y  v .  D w i g h t  (supra).
Here it is apparently attempted to be confused 

with the relation of father and son which under 
the facts of the case can have nothing to do wi 
the cause of action being sued upon. e 

40 has been generally held in cases of hiring that
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right of the hirer to control the driver as to where 
to go and when to stop, and even generally as to 
the rate of speed, as where the hired driver of an 
ambulance was told “to make time.” (K e l l o g g  v .  

C hurch C h a r i t y  F o u n d a t i o n , 203 N. Y. 93) is not 
sufficient ground for holding the hirer liable as 
master.

So likewise the relation of principle and agent 
did not exist.

10The son was not the agent of the father. The 
son was pursuing an independent right. He was 
the owner of property; that property was an auto­
mobile. He was going for a drive and he asked 
his father to come along. There was no relation 
of principal and agent between them. There was 
no agency whatever. The son was guiding the 
machine and transporting the father. The father 
was not exercising any control and was not di­
recting him, and the relation of principal and 20 
agent did not exist.

The father and son in this case were not en­
gaged in a common or joint enterprise within the 
rule of imputed negligence, for to constitute such 
a common or joint purpose there must be a joint 
interest or community of interest in the object or 
purpose of the undertaking and an equal right to 
direct and govern the movements and conduct of 
each other in respect thereto. Each must have 
some voice and right to be heard in his control 30  
and management.

E l y t o n  L a n d  C o . v .  M in g e a ,  89 Ala. 521;
A d a m s  v .  T h i e f  R i v e r  F a l l s , 84 Minn. 30;
C u n n in g h a m  v .  T h i e f  R i v e r  F a l l s , 84 

Minn. 21;
K i n m o u t h  v .  M c D o u g a l l ,  19 N. Y. Supp.

771.
It has been held that a master and servant can­

not be said to be engaged in a joint enterprise. 40 .
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B r u s h  E l e c .  L i g h t  e tc .  G o. v .  L e fev re  
(T e x . C iv . A p p . 1 9 0 0 ) 55  S. W . 396 .

T h e  r e la t io n  o f h u s b a n d  a n d  w ife  o f itse lf  does 
n o t  c r e a te  a  co m m o n  e n te rp r is e .

B a i l e y  v .  C e n t r e v i l l e ,  1 1 5  Iow a, 271 .

T h e  r e la t io n  o f  j o in t  e n te r p r is e  is  n o t created 
b y  th e  m e re  f a c t  t h a t  tw o  p e rs o n s  a r e  do ing  some­
th in g  to g e th e r .

10  S ee

B a r n e s  v .  M a r c u s ,  96  Io w a , 6 7 5 ;
S c h o e n f e ld  v .  M e t .  S t .  R .  C o ., 40 Misc.

201;
L a n e  v .  A t l a n t i c  W o r k s ,  111  M ass., 136.

In d e e d  i t  h a s  m a n y  t im e s  been  h e ld  th a t  the 
n e g lig e n c e  o f th e  h u s b a n d  c a n n o t be im puted  to 
th e  w ife  in  a c t io n s  w h e re in  sh e  seeks to  recover 
fo r  th e  in ju r ie s  w h ic h  sh e  h a s  received ,

20
K o e h l e r  v .  M i l l e r ,  2 1  III. A pp . 5 5 7 ;
L o u i s v i l l e  e t c .  R .  C o . v .  C r e e k ,  130 Ind. 

1 3 9 ; 1 4  L . R . A . 73 3  ;
M i l l e r  v .  L o u i s v i l l e  e tc .  R .  R .  C o., 128  

I n d .  9 7 ;
B a i l e y  v .  C e n t r e v i l l e ,  115  Iow a, 2 7 1 ;
S t r e e t  v .  H o l y o k e ,  1 0 5  M ass. 8 2 ;
H e d g e s  v .  K a n s a s  C i t y ,  18  Mo. App. 62 ;
P l a t z  v .  C o h o e s ,  2 4  H u n , 1 0 1 ; 89 N. Y.

30  2 1 9 ;
D a v i s  v .  G u a r n i r t i ,  45  O hio  S t. 4 7 0 ;
P e n n .  R .  C o . v .  G o o d e n o u g h ,  55  N. J .  L .  

5 7 7 ;
L e w i n  v .  L e h ig h  V a l l e y  R .  C o ., 41 App. 

D iv . (N . Y .) 8 9 .

C e r ta in ly  i f  n e g lig e n c e  is  n o t  to  be im puted to 
th e  w ife  f ro m  th e  m e re  r e la t io n  of h u sband  and 
w ife , n e g lig e n c e  is  lik e w ise  n o t  to  be im pu ted  from 
th e  m e re  r e la t io n  o f p a r e n t  a n d  ch ild . A nd indeed 
i t  h a s  b e e n  so  e x p re s s ly  h e ld .
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B u c k l e r  v .  N e w m a n ,  1 1 6  111. A p p ., 5 4 6 ;
H e n n e s s e y  v .  B k l y n .  C . R .  C o . ,  6  N . Y . 

A p p . D iv ., 2 0 6 ;
S t .  C l a i r  S .  R .  C o . v .  E a d i e ,  4 3  O h io  S t. 

9 1 ;
C e n t .  T e x a s  & c. R .  C o . v .  G ib s o n ,  8 3  S. 

W ., 8 6 2 ;
K o w a l s k i  v .  C h ic a g o ,  8 4  F e d .,  5 8 6 ;
G r if f i th  v .  B a l t .  § c .  R .  C o ., 4 4  F e d .,  5 7 4 ;

In  C o n s o l id a te d  T r a c t i o n  C o . v .  B e h r ,  59  N . 
J. L. 477 , th e  f a c ts  w e re  th e s e :  T h e  f a th e r  w a s  
the ow ner o f a  m a r k e t  w a g o n  w h ic h  w a s  b e in g  
driven by h im  to  m a rk e t .  H is  n in e te e n  y e a r  o ld  
daughter w a s  in  th e  w a g o n  a c c o m p a n y in g  h e r  
father u p o n  h is  jo u rn e y  to  m a rk e t .  S h e  w a s  
asleep in  th e  w a g o n  u p o n  a n  im p ro v is e d  c o n c h  
at the tim e  o f h e r  in ju r y .  W h ile  th e  f a th e r  w a s  
driving to  m a rk e t  h e  l e f t  th e  w a g o n  te m p o r a r i ly  
in the n ig h t  t im e  to  s e a rc h  fo r  a  lo o se n e d  a n d  
m issing w h ee l n u t  a n d  j u s t  a f te r  c ro s s in g  b u t  
when n o t q u ite  c le a r  o f a  s t r e e t  r a i lw a y  t r a c k .  
W hile he w as lo o k in g  fo r  th e  m is s in g  n u t  a  t r o l le y  
ear n e g lig en tly  r a n  th e  w a g o n  d o w n , th r e w  th e  
daughter o u t  a n d  in ju r e d  h e r . I t  w a s  h e ld  t h a t  
the negligence o f th e  f a th e r  w a s  n o t  im p u ta b le  
to the d a u g h te r . T h e  u n d e r ly in g  p r in c ip le  w h ich  
controls th e  d is p o s it io n  o f th i s  c a se  c o u ld  n o t  
he b e tte r  e x p re sse d  th a n  a s  b y  th i s  C o u r t  in  
the case o f P a t e r s o n  v .  E r i e  R a i l r o a d  C o .,  7 8  N . 
J- L., 592 , in  w h ic h  th i s  C o u r t  la y s  d o w n  th i s  
principle a s  th e  d e te r m in in g  p r in c ip le  g o v e rn in g  
this c lass o f cases.

“A  p e rs o n  w h o se  n e g l ig e n t  a c t  p ro d u c e s  
in ju ry  to  a n o th e r  c a n n o t  e sc a p e  l i a b i l i ty  th e r e ­
fo r m ere ly  b y  s h o w in g  t h a t  th e  in ju r y  w a s  
c o n tr ib u te d  to  b y  th e  c a re le s s  a c t  o f t h i r d  p e r-  

^n . or(her to  re lie v e  h im  f ro m  s u c h  
™ t y  i t  m u s t  a ls o  a p p e a r  t h a t  th e  a c t  

of th e  th i r d  p e r s o n  w a s  o n e  fo r  w h ic h  th e

io

so

30

40



14

i n ju r e d  w a s  re s p o n s ib le  u n d e r  th e  doctrine  of 
r e s p o n d e n t  s u p e r i o r .  I n  th e  absence of proof 
o f t h a t  f a c t  th e  in ju r e d  p e rso n  is  en title d  to 
c o m p e l b o th  o r  e i t h e r  o f th e  w rong-doers to 
c o m p e n s a te  h im  fo r  h is  in ju r ie s .”

I n  N .  Y .  Tj . E .  & W .  R .  R .  C o . v .  S te in b r e n n e r  

( s u p r a )  th e  d is c lo se d  fa c ts  w e re  t h a t  p la in tif f  was 
in ju r e d  in  c o ll is io n  w i th  d e fe n d a n t’s t r a in  while 
he, w i th  h is  fo u r  n iece s , w a s  r id in g  in  a  coach 

lH? o w n e d  b y  o n e  M e rk in s , a n d  d r iv e n  by  a  driver 
w h o  w a s  em p lo y e d  b y  M e rk in s . T he coach, horses 
a n d  d r iv e r  w e re  h i r e d  b y  th e  p la in t if f  of M erkins 
fo r  th e  jo u rn e y  in  th e  c o u rse  o f w h ich  th e  collision 
o c c u rre d . In , d is c u s s in g  th e  ca se  in  th is  Court, 
M r. J u s t ic e  D e p u e  s a id :

“ I n  t h i s  c a se  th e r e  w e re  n o  sp ec ia l circum ­
s ta n c e s  w h ic h  w o u ld  m ak e  th e  d r iv e r’s negli­
g e n t  a c t  th e  a c t  o f th e  p la in tif f .  The p la in ­
t i f f  h i r e d  th e  co a ch  to  c a r r y  h im se lf an d  four 
n ie c e s  to  a  p a r t i c u la r  p lace . T he journey 

2 0  w a s  a lo n g  a  p u b l ic  ro a d  n o t  sp ec ia lly  danger­
o u s  e x c e p t  in  th e  f a c t  t h a t  i t  crossed the 
d e f e n d a n t ’s  r a i l r o a d .  T h e  coach w as a u : 

o r d in a r y  c lo sed  co ach , w ith  tw o  sea ts  inside 
a n d  a  d r iv e r ’s b o x  in  th e  f ro n t,  a n d  a  window 
o n  e a c h  s id e . T h e  p la in t i f f  te s tified  th a t  he 
to ld  th e  d r iv e r  b e fo re  s ta r t in g ,  to  be careful- 
a b o u t  c ro s s in g  th e  r a i l r o a d ;  t h a t  th e  driver 
s la c k e n e d  u p  a s  h e  a p p ro a c h e d  th e  crossing; 
t h a t  h e  ( th e  p la in t i f f )  l is te n e d  a l l  th e  time, 
a n d  m a d e  i t  h is  p a r t i c u la r  b u s in ess  to  look and 

•rt, see  w h e th e r  a n y  t r a i n  w a s  com in g ; th a t  he 
d id  n o t  h e a r  a n y  w h is t le  o r  bell, o r the ap­
p ro a c h in g  t r a i n ,  a n d  w a s  n o t  aw are  of the 
a p p r o a c h  o f th e  t r a i n  u n t i l  i t  w as r ig h t upon 
th e m .”

A t  th e  t r i a l ,  th e  J u d g e  re fu s e d  to  charge th a t 
th e  n e g lig e n c e  o f th e  d r iv e r  of th e  coach was 
im p u ta b le  to  th e  p la in t if f ,  a n d  d id  n o t  submit 
th e  q u e s t i o n  o f  th e  d r i v e r ’s  n e g l ig e n c e  to  th e  ju ry . 

(4 7  N , J .  L ., p . 1 6 2 ) . T o  h is  re fu s a l to  submit 
th is  q u e s t io n  to  th e  j u r y  th e  d e fe n d a n t took an 

^  e x c e p tio n  w h ic h  w a s  th e  b a s is  fo r  th e  review of
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this C ourt. T h is  C o u r t  a ffirm ed  th e  ju d g m e n t  
and h e ld :

“T h a t  th e  r e la t io n  o f m a s te r  a n d  s e r v a n t  
d id  n o t  e x is t  b e tw e e n  th e  p la in t i f f  a n d  th e  
d river, a n d  t h a t  th e  n e g lig e n c e  o f th e  d r iv e r ,  
co -o p era tin g  w i th  t h a t  o f th e  p e r s o n s  in  c h a rg e  
of th e  t r a i n  w h ic h  c a u s e d  th e  a c c id e n t ,  w a s  
n o t im p u ta b le  to  th e  p la in t i f f  a s  c o n t r ib u to r y  
negligence to  b a r  h is  a c t io n .”

In  th e  case  a t  b a r ,  th e  p e r s o n  to  w h o m  th is  
negligence is  s o u g h t to  b e  im p u te d  w a s  d e a d  a t  
the tim e o f t r i a l  a n d  c o n s e q u e n tly  h is  ev id en ce  
could n o t be ta k e n  to  sh o w  w h e th e r  o r  n o t  h e  
was look ing  o r  l i s te n in g ,  b u t  in  o th e r  re s p e c ts  
the facts a re  v e ry  s im ila r  w i th  th e  e x c e p tio n  of 
the fam ily  r e la t io n s h ip  b e tw e e n  th e  d r iv e r  a n d  
passenger.

If  i t  w as n o t  e r r o r  to  re fu s e  to  s u b m it  th e  
question o f im p u ta b le  n e g lig e n c e  to  th e  j u r y  fo r  i t s  
d e term ina tion  in  th e  S te in b re n n e r  case , th e n  i t  
was e r ro r  to  s u b m it  s u c h  q u e s t io n  to  th e  j u r y  in  
the case a t  b a r  a n d  e sp e c ia lly .

POINT II.
It w as e r r o r  to  s u b m it  su c h  q u e stio n  

to the j u r y  w it h o u t  d e fin in g  w h a t  
would c o n s titu te  th e  le g a l  s t a t u s  u p o n  
w hich su ch  im p u t a b il i t y  c o u ld  be  
rested.

The C o u rt sh o u ld  n o t  h a v e  l e f t  th e  ju r y ,  w i th ­
out guide, to  s p e c u la te  u p o n  w h e th e r  th e  so n  
Joseph w as th e  a g e n t  o f th e  f a th e r  in  th e  s i tu a t io n  
described, w h e th e r  th e  f a th e r  w a s  th e  p r in c ip a l ;  
and shou ld  n o t  h a v e  le f t  th e m  to  a r r iv e ,  b y  
surm ise o r guess, a t  th e  c o n c lu s io n  t h a t  th e y  w e re  
engaged in  a  co m m o n  e n te r p r i s e  b e c a u se  t h a t  
18 a  b ro ad  te rm , h a v in g  o n e  m e a n in g  to  a  lay - 
nian an d  a n  e n t i r e ly  d if fe re n t  m e a n in g  u n d e r  th e  
law of im p u te d  n eg lig en c e .

xo
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T h e  ju r y  m a y  h a v e  s a id  t h a t  th e y  w ere engaged 
in  a  co m m o n  e n te r p r i s e  b ec au se  th e y  w ere going 
o n  a  p le a s u r e  t r i p .  T h a t  w as n o t  th e  te s t  of 
r e s p o n s ib i l i ty  f o r  th e  a c t io n  o f th e  d r iv e r  in  the 
c ir c u m s ta n c e s  o f th i s  case , so  th a t ,  even if  the 
C o u r t  h a d  th e  r i g h t  to  s u b m it  th e se  questions 
to  th e  j u r y  a s  m a t te r s  o f f a c t  (w h ic h  we deny), 
h e  h a d  th e  d u ty  a t  th e  sam e  tim e  to  in s tru c t  the 
j u r y  u p o n  th e  la w  g o v e rn in g  th e se  re la tio n s  and 

10 n o t  l e t  th e m  c o n c lu d e  w h a t  re s u lts  should  be 
re a c h e d  u n d e r  th e  ev id en ce , w ith o u t legal rules 
fo r  t h e i r  g u id a n c e .

P O I N T  I I I .

T lie  a b o v e  e r r o r s  w e r e  b a r m f u l  to the 
a p p e lla n t s .

W h e re  th e r e  h a s  b e e n  a  g e n e ra l verd ic t, as 
in  th i s  c a se  ( J u d g m e n t ,  p . 1 3 ) a n d  i t  is impos- 

20 s ib le  to  s a y  t h a t  th e  v e rd ic t  w a s  n o t  based  upon 
th i s  ju d g m e n t  o f im p u te d  n eg lig en ce , th e  judgm ent 
w il l  be re v e rs e d  a n d  a  n ew  t r i a l  g ra n te d .

I v e s  v .  E l l i s ,  1 6 9  N . Y . 85 , 9 3 ;
B a n k  o f  S t a t e  o f  N .  Y .  v .  S o u th e r n  N .B k .,  

1 7 0  N . Y . 1 , 5 ;
M u e n c h  v .  T e r r y ,  154  A pp. Div.
G e n o v e s ia  v .  P e l h a m  O p . C o ,, 130  App. 

D iv . 2 0 0 ;
J e n n i n g s  v .  D e g n o n  C o n t.  C o ., 165  App. 

D iv ., 2 4 8 ;
C o n k l in  v .  C e n t .  N .  Y .  T e l . & T el. Co. 

1 3 0  A p p . D iv ., 3 0 8 ;

I n  I v e s  v .  E l l i s  ( s u p r a )  th e  C o u r t  says a t  p. 

9 3 :

“ T h e  C o u r t  s u b m itte d  to  th e  ju ry  two 
q u e s tio n s , a s  to  w h ic h  i t  in s tru c te d  t  em 
t h a t  i f  th e y  fo u n d  in  fa v o r  o f th e  defendants 
o n  e i th e r  q u e s t io n  th e i r  v e rd ic t  should
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fo r th e  d e fe n d a n ts  * * *. A s  th e  v e rd ic t
of th e  ju r y  w a s  g e n e ra l  w e  a r e  n o t  a d v is e d  
w h e th e r th e  j u r y  fo u n d  in  fa v o r  o f th e  d e ­
fe n d an ts  u p o n  th e  f i r s t  o r  th e  se c o n d  q u e s tio n  
su b m itte d  to  th e m ;  a n d  in  s u c h  ca se  i t  is  
the  d u ty  o f a n  A p p e lla te  C o u r t  to  re v e rs e  th e  
ju d g m e n t fo r  s u b s ta n t i a l  e r r o r s  o n  th e  p a r t  
of th e  C o u r t  in  e i th e r  re c e iv in g  o r  r e je c t in g  
evidence b e a r in g  u p o n  e i th e r  o f th e  is s u e s  
su b m itte d  to  th e  ju r y ,  o r  f o r  e r r o r s  o f  s u b ­
s ta n c e  in  th e  c h a r g e  a s  t o  e i t h e r  o f  s u c h  
is s u e s .”  10

Of course, th e  c h a rg e  o f th e  C o u r t  w a s  th e  
law of th e  ca se  a n d  n e c e s s a r i ly  th e  j u r y  fo llo w ed  
the C o u rt’s d ire c t io n  u p o n  th e  la w  a n d  d re w  t h e i r  
own co n c lu sio n s in  th i s  c a se  u p o n  th e  q u e s t io n  
of im pu ted  n e g lig e n c e  w i th o u t  a n y  g u id a n c e  f ro m  
the C o u rt a s  to  h o w  th e y  s h o u ld  d o  i t  e x c e p t b y  
their ow n g e n e ra l a n d  u n tu to r e d  im p re s s io n s  w h e n  
these re sp ec tiv e  r e la t io n s  a ro se .

The v e rd ic t  i f  s u s ta in e d  a t  a l l ,  m u s t  b e  sus- 20  
tained u p o n  th e  th e o ry  o n  w h ic h  th e  ca se  w a s  
subm itted  to  th e  C o u r t .

M a r k s  v .  R a i l r o a d  C o ., 1 4 6  N . Y . 1 8 1 , 1 8 8 ;

The p re s u m p tio n  is  t h a t  a n  e r ro n e o u s  i n ­
struction  to  a  j u r y  w h ic h  is  d u ly  e x c e p te d  to  is  
p re jud ic ia l to  th e  p a r ty  e x c e p tin g .

Q u in l i v a n  v .  B u f f .  R .  & P .  R .  R .  C o . ,
52  A p p . D iv ., 1 ;

3 °
F o r th e  fo re g o in g  re a s o n s , w e  re s p e c tfu l ly  s u b ­

m it th a t  th e  ju d g m e n t  b e lo w  s h o u ld  b e  re v e rse d .

W a r r e n  D i x o n ,

O f C o u n se l w ith  A p p e lla n t .  
Ja m es F . D o n n e l l y ,

(O f th e  N e w  Y o rk  B a r )
Of C ounsel.
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O n A p p ea l 
fro m  10 

S u p re m e  
C o u rt.

R e s p o n d e n t  !

B R I E F  O N  B E H A L F  O F  R E S P O N ­
D E N T .

A fter ju d g m e n t  e n te r e d  in  fa v o r  o f t l ie  r e ­
spondent (h e r e in a f te r  c a lle d  th e  d e f e n d a n t)  o n  2o 
a verd ic t r e tu r n e d  b y  a  j u r y  in  i t s  fa v o r  a t  a  
tr ia l in  th e  P a s s a ic  C irc u i t ,  th e  a p p e l la n ts  (h e re ­
in afte r c a lle d  p la in t i f f s )  a p p e a le d  to  th i s  C o u r t  
on c e r ta in  g ro u n d s  in v o lv in g  th e  a d m is s ib il i ty  of 
evidence a n d  v a r io u s  p o r t io n s  o f th e  c h a rg e  of 
the t r ia l  ju d g e . A c c o rd in g  to  th e  b r ie f  s e rv e d  in  
behalf of th e  p la in t if f s ,  a l l  th e  g ro u n d s  o f a p p e a l  
are ab a n d o n ed  e x c e p t a  p a r t  o f G ro u n d  N o. 5  
dealing w ith  th e  c o u r t ’s c h a rg e  to  th e  ju r y  (see 
p. 3 , 1. 10 , to  p. 4 , 1. 3 0 ) . T h is  b r ie f  w ill  th e re fo re  3q 
be lim ited  to  th e  g ro u n d  s ta te d  a n d  a r g u e d  in  s a id  
brief.

In  th e  “A b s tra c t  o f C ase”  in  th e  b r ie f  o f p la in ­
tiffs, w e find  c e r ta in  e r ro n e o u s  s ta te m e n ts  o f fa c t,  
and sh a ll f i r s t  c a ll  a t t e n t io n  to  th e s e  b e fo re  d e a l­
ing w ith  th e  le g a l p o in t  th e re in  a rg u e d .

P la in tif fs ’ b r ie f  s ta te s  t h a t  th e  r a i l r o a d  a t  th e  
point of th e  a c c id e n t  r u n s  e a s t  a n d  w e s t a n d  th e  
highw ay n o r th  a n d  so u th . T h is  is  n o t  s t r ic t ly

B achel  A n n  L a n g e  a n d  J u r g e n  
P. L a n g e , J r ., E x e c u to r s  o f J u r ­
gen P . L an g e ,

A p p e l l a n t s .

v s .

N ew  Y o r k , S u s q u e h a n n a  a n d  
W ester n  R a il r o a d  C o m p a n y ,

40
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a c c u r a te ;  a c c o rd in g  to  th e  co m p ass  p o in t on the 
m a p  t h a t  w a s  o ffe red  in  ev id en ce , w h ile  the high­
w ay  r u n s  n e a r l y  n o r th  a n d  so u th  (crossing  the 
r a i l r o a d  t r a c k s  a t  a n  a n g le )  th e  ra ilro a d  tracks 
r u n  n e a r ly  s o u th e a s t  a n d  n o r th w e s t  (see m ap as 
te s tif ie d  to  b y  th e  s u rv e y o r , K a la h e r , Ex. D -l, p. 
1 9 5 ) . T h e re  is  som e co n fu s io n  in  th e  testimony 
o f th e  w itn e s se s  a s  to  th e  p o in ts  o f  th e  compass, 
a s  i t  i s  th e  p r a c t ic e  o f th e  r a i l r o a d  employes to 

10 d e s c r ib e  th e  m o v e m e n t o f  t r a in s  to w ard s  Jersey 
C ity  a s  e a s tb o u n d  a n d  th e  m ovem en t of trains 
f ro m  J e r s e y  C ity  a s  w e stb o u n d . I n  th is  case the 
a u to m o b ile  in  w h ic h  th e  p la in t if f s ’ te s ta te  was rid­
in g  a t  th e  t im e  o f th e  a c c id e n t  w as  m oving in a 
s o u th e a s te r ly  d ire c t io n  (a c c o rd in g  to  th e  compass) 
a lo n g  E a s t  2 7 th  S t r e e t  a n d  w as s tru c k  by a  light 
e n g in e  m o v in g  b a c k w a rd  w e stb o u n d  (o r  nearly 
n o r th w e s t  a c c o rd in g  to  th e  co m p ass) on th e  west­
b o u n d  m a in  t r a c k .  A t  th e  p o in t  of th e  accident 

20 th e re  a r e  tw o  t r a c k s  k n o w n  resp ec tiv e ly  as west­
b o u n d  a n d  e a s tb o u n d , a n d  in  th e  d irec tio n  from 
w h ich  th e  a u to m o b ile  a p p ro a c h e d  th e  crossing it 
f i r s t  re a c h e d  th e  w e s tb o u n d  tra c k , an d  the acci­
d e n t  h a p p e n e d  o n  t h a t  t r a c k .

P la in t i f f s ’ b r ie f  is  a lso  in a c c u ra te  in  so fa r  as 
i t  s ta t e s  t h a t  a d ja c e n t  to  th e  d e fe n d a n t’s righ t of 
w a y  a n d  th e  h ig h w a y  th e re  w e re  c e r ta in  buildings 
a n d  fe n ces  so c o n s tru c te d  a s  to  “o b stru c t” the 
v iew  o f p e r s o n s  a p p r o a c h in g  th e  r ig h t  of way from 

30  th e  n o r th .  T h e  in a c c u ra c y  of th is  s ta tem en t is 
fo u n d  in  th e  f a c t  t h a t  i t  does n o t s ta te  the entire 
t r u t h .  I t  is  t r u e  t h a t  th e re  w e re  c e rta in  houses 
w h ic h  w o u ld  o b s t r u c t  th e  v iew  o f th e  t r a in  under 
th e  c irc u m s ta n c e s  n a m e d , b u t  th e y  w ere located 
se v e ra l  h u n d re d  fe e t f ro m  th e  crossing . Adjacent 
to  th e  r ig h t  o f w a y  on  th e  n o r th  a n d  to the high­
w a y  o n  th e  e a s t  is  th e  co a l y a r d  o f J .  H . Dederick. 
A  p ic k e t  fe n c e  9 f e e t  in  h e ig h t  ex ten d s along the 
e a s te r ly  s id e  o f th e  h ig h w a y  a n d  m eets another 
s im ila r  fe n ce  w h ic h  e x te n d s  a lo n g  th e  edge of the40
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righ t of w ay  a n d  o n  th e  n o r th e r ly  s id e  th e re o f  fo r  
a  d is tan ce  o f a b o u t 2 1 9  fe e t  (see  m ap , E x . D - l ,  
and th e  v a r io u s  p h o to g ra p h s  o ffe red  in  ev id en ce  
as E x h ib its  D -5 to  D - l l  in c lu s iv e ) .  B u t  th e  d i s ­
ta n ce  f r o m  th e  c o r n e r  w h e r e  th e s e  f e n c e s  i n t e r s e c t  
fro m  th e  n e a r e s t  r a i l  o f  th e  w e s t b o u n d  t r a c k ,  
m e a su re d  a t  r i g h t  a n g le s  i s  t h i r t y  f e e t  a n d  o n e  
in ch , a n d  th e  d i s t a n c e  f r o m  th e  b o a r d  f e n c e  p r o ­
je c te d  a c r o s s  th e  h i g h w a y  to  t h e  s a i d  r a i l ,  a s  
m e a su re d  in  th e  l in e  o f  th e  h ig h w a y ,  i s  a p p r o x i -  10 
m a te ly  f o r ty - f i v e  f e e t  (p . 1 9 6 , 11. 1 -2 0 ) . T h e  m a p  
and p h o to g ra p h s  a n d  th e  te s t im o n y  o f th e  s u r ­
veyor show  th a t  a f t e r  p a s s in g  th e  fe n ces  th e re  is  
no o b s tru c tio n  w h a te v e r  t o  th e  v iew  o f a n  a p ­
p roaching  w e s tb o u n d  t r a i n — in d e e d , J o h n  L a n g e  
one of th e  sons o f  p la in t i f f s ’ te s ta te ,  w h o  w a s  r i d ­
ing in  a n  a u to m o b ile  fo llo w in g  t h a t  in  w h ic h  h is  
fa th e r w as  r id in g , a d m it te d  t h a t  a f t e r  p a s s in g  
th is fence th e re  w a s  n o th in g  to  p r e v e n t  a  v iew  
down th e  t r a c k  in  th e  d ire c t io n  f ro m  w h ic h  th e  20 
engine cam e (p . 9 1 , 1. 3 5 , to  p . 9 2 , 1. 1 5 ) .

The v iew s of a n  a p p ro a c h in g  w e s tb o u n d  e n g in e ,
taken fro m  a  p o s it io n  in  th e  c e n tr e  o f th e  h ig h w a y  
and on th e  n o r th e r ly  s id e  of th e  t r a c k s  (b e in g  th e
side fro m  w h ich  th e a u to m o b ile  a p p ro a c h e d  ) ,
based u p o n  a c tu a l  m e a s u re m e n ts  o f th e  su rv e y o r ,
were as  fo llo w s:

D is ta n c e  fro m E x te n t  of
N e a re s t  R a il. V iew  E a s tw a rd .

2 5  fe e t 2 ,0 3 7  fe e t
42  “ 1 ,7 7 0 .5  “
45  “ 1 ,7 7 0 .5  “
47  “ 1 ,0 9 8 .4  “
50  “ 46 1  “
55  “ 2 6 0 .7  “
60  “ 1 7 0 .6  “
75  “ 100 “

100 “ 7 4 .3  “
(p . 2 0 0 , 11. 2 0 -4 0 .)

I t  w ill th e re fo re  be seen  t h a t  u p  to  a  d is ta n c e
of 45  fee t fro m  th e  n e a r e s t  r a i l  th e r e  w a s  a n  u n - 40  
ob stru c ted  v iew  of o v er 1 7 0 0  fe e t  (se e  E x . D -7 ).



4

T h e  a s s e r t io n  in  th e  b r ie f  o f p la in tif fs  th a t the 
d r iv e r  o f th e  c a r ,  J o s e p h  L an g e , w hen  he looked 
to w a r d s  h is  le f t— th e  d ire c t io n  fro m  w hich the 
t r a i n  ca m e— co u ld  see n o th in g  because of the 
fen ce , is  l ik e w ise  in a c c u ra te .  I t  is  t r u e  th a t  this 
w itn e s s  s a i d : a T h e n  I  lo o k ed  to w a rd s  th e  left and 
c o u ld  n o t  see  b e c a u se  of th e  fence. I  looked 
to w a r d s  th e  r ig h t  a n d  w a tc h e d  to  th e  r ig h t and 
w h e n  I  tu r n e d  b a c k  I  w a s  h i t ”  (p . 89 , 11. 1-5 ). 

10 B u t  c o u n se l h a v e  o m itte d  to  c a ll  a t te n tio n  to  the 
f a c t  t h a t  o n  c ro s s -e x a m in a tio n  th is  w itness said 
t h a t  h e  lo o k ed  o n ly  o n c e  to  h is  le f t  a n d  th a t tha t 
o b s e rv a tio n  w a s  a t  a  t im e  w h en  h is  view  was cut 
off by  th i s  fe n c e ;  a n d  h e  d i d  n o t  lo o k  aga in  in  
t h a t  d i r e c t i o n  u n t i l  h e  w a s  a c t u a l l y  o n  th e  tra ck  
a n d  w a s  h i t  b y  th e  e n g in e  a p p r o a c h in g  fro m  his 
l e f t  (p . I l l ,  1. 1 0 , to  p . 1 1 2 , 1. 1 5 ). F u rtherm ore , 
w h ile  i t  is  t r u e  t h a t  th i s  w itn e ss  h ad  only been 
o v e r th is  c ro s s in g  o n  o n e  o th e r  occasion  p rio r to 

20 th e  a c c id e n t, i t  i s  a ls o  t r u e  t h a t  he k n e w  th a t 
h e  w a s  a p p r o a c h in g  a  r a i l r o a d  tra c k . The w it­
n ess  s a id  t h a t  h e  s lo w ed  d o w n  “because I  knew I 
w a s  c o m in g  to  a  r a i l r o a d ” (p . 110, 11. 10-22).

C o u n se l th e re fo re  c o r re c tly  say  th a t  a t  th e  tim e  
t h i s  w i t n e s s  lo o k e d  h e  co u ld  n o t see th e  engine 
b e c a u se  o f th e  fen ce , b u t  th 'e u n d isp u te d  evidence 
sh o w s t h a t  i f  h e  h a d  lo o k ed  to  h is  le f t  a t any 
tim e  a f te r  h is  f i r s t  o b se rv a tio n  in  the direction 
f ro m  w h ich  th e  e n g in e  cam e, h e  cou ld  have seen 

3 0  i t  a t  a n y  p o in t  45 fe e t  fro m  th e  n ea re s t ra il of 
th e  t r a c k  o n  w h ic h  th e  e n g in e  w as ru n n in g .

T h e  s ta te m e n t  in  co u n se l’s  b r ie f  as  to  w hat the 
p la in t i f f s ’ t e s t a te  d id  o r  fa ile d  to  do, as th e  au to­
m o b ile  a p p ro a c h e d  th e  c ro ssin g , is  likew ise inac­
c u ra te ,  a s  i t  d o es  n o t  s ta te  th e  w hole tru th . T je  
p la in t i f f s ’ t e s t a te  w a s  r id in g  in  th e  re a r  seat on 
th e  le f t -h a n d  s id e  o f th e  au to m o b ile . This was 
th e  s id e  fro m  w h ic h  th e  e n g in e  ap p ro ach ed  (p. 91, 
11. 2 0 -3 0 ). T h e  to p  o f th e  c a r  w as dow n (p  94, 1. 

4 0  2 5 ). A  p e r s o n  s i t t in g  in  th e  c a r  cou ld  see plainly
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on e ith e r  s id e  o r  in  f r o n t  (p . 2 4 , L  2 0 ) . H e  m ad e  
no a tte m p t to  le av e  th e  c a r ,  a n d  so  f a r  a s  w a s  
observed by  h is  so n  J o h n ,  w h o  w a s  r id in g  a n o th e r  
c a r 'a  sh o r t  d is ta n c e  b e h in d , h e  m a d e  n o  e f fo r t  to  
stop th e  c a r , b u t  m e re ly  s a t  in  i t  u n t i l  th e  
collision (p . 9 4 , 1. 3 0 , to  p . 9 5 , 1. 1 5 ) ;  th e  d r iv e r  
of the ca r , J o s e p h , s a id  h e  c o u ld  n o t  te l l  w h e th e r  
or n o t h is  f a th e r  s a id  a n y th in g  to  h im  a b o u t 
slowing do w n  (p . 1 1 0 , 11. 2 0 -3 0 ) . H e  w a s  ta lk in g  
w ith M rs. P ie rc e  (p . 1 1 2 , 1. 2 5 ) .

The son  E d w in  L a n g e , w h o  w a s  r id in g  in  th e  
autom obile w ith  h is  b r o th e r  J o h n ,  a  s h o r t  d is ­
tance b eh in d  th e  c a r  in  w h ic h  th e  p la in t if f s ’ t e s ta te  
was r id in g , s a id  t h a t  h is  f a th e r  w a s  in  p la in  s ig h t. 
He d id  n o t  o b se rv e  w h e th e r  h e  lo o k ed  to  th e  
righ t o r  le ft.

“Q. W a s  h e  lo o k in g  s t r a i g h t  a h e a d f  A . J t  
se e m s  to  m e  h e  d i d ”  (p . 1 2 0 , 11. 3 0 -4 0 ).

I t  is  lik ew ise  in a c c u r a te  f o r  c o u n se l to  s ta te  
th a t as th e  a u to m o b ile  ca m e  to  th e  c ro s s in g  i t  
was m oving  a t  th e  r a te  o f a b o u t  8 m ile s  a n  h o u r . 
I t  is t r u e  t h a t  th e  d r iv e r  J o s e p h  fixed  th i s  a s  th e  
ra te  of speed  (p . 9 9 , 11. 2 0 -3 0 ) ,  c la im in g  t h a t  h e  
had slow ed d o w n  to  t h a t  r a t e  a t  a  d is ta n c e  o f 
about 100 fe e t f ro m  th e  c ro s s in g — h is  r a te  p r io r  
to  th a t  t im e  h a v in g  b een  12  to  15  m ile s  a n  h o u r  
(p. 98 , 11. 3 0 -4 0 ). B u t  o th e r  w itn e s s e s  fixed  th e  
ra te  of speed  c o n s id e ra b ly  g r e a te r  a n d  sa y  th a t  
the d riv e r  d id  n o t  s lo w  dow n .

Thus, B oyle, a  w i tn e s s  c a lle d  in  b e h a lf  o f th e  
p lain tiffs, s a id  t h a t  h e  saw  th e  a u to m o b ile  in  
which th e  p la in t if f s ’ t e s t a t e  w a s  r id in g  p a s s  h im  
as he, th e  w itn e ss , w a s  s i t t i n g  in  a n  a u to m o b ile  
about 450  fe e t f ro m  th e  c ro s s in g , a n d  fa c in g  to ­
w ards th e  c ro ssin g . I t  w a s  in  th e  r a n g e  o f th e  
vision o f th e  w itn e s s  u n t i l  i t  w a s  s t r u c k  by  th e  
locomotive.

“Q. D id  i t  s lo w  u p ?  A . I n  m y  ju d g m e n t  
th ey  k e p t  r ig h t  o n  th e  sa m e  r a t e  o f speed .

10

20

30

40
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“ Q. A b o u t w h a t  w as  th a t  r a te  of speed? 
A . S o m e w h ere  in  th e  n e ig h b o rh o o d  of twelve 
o r  fo u r te e n  m ile s  a n  h o u r ” (p . 71 , 11. 20 -25 ).

T h e  w itn e s s  Curzon, w h o  w as w alk ing  along 
E a s t  2 7 t h  S tr e e t ,  s a y s  t h a t  h e  saw  th e  automobile 
a n d  h e  h o lle re d  t h a t  a  t r a i n  w as com ing  ; th a t the 
d r iv e r  o f th e  c a r  tu r n e d  h is  h ea d  half-w ay and 
d ro v e  r i g h t  o n  a t  th e  sa m e  r a te  of speed (pp. 
1 5 5 , 6 ) .  T h e  a u to m o b ile  w a s  m oving  15 or 20 

10 m ile s  a n  h o u r  (p . 1 5 8 , 1. 2 0 ).
Gass, schoo l-boy , w a s  w a lk in g  a lo n g  th e  track 

a n d  sa w  th e  a u to m o b ile  co m in g  w hen i t  was about 
50  f e e t  aw a y . I t  w a s  g o in g  “q u ite ” fa st, about as 
f a s t  a s  th e  e n g in e  (p p . 1 8 5 , 6 ) .

C o u n se l a ls o  a s s e r t  in  th e i r  b rie f  th a t  Joseph, 
th e  d r iv e r  o f th e  c a r ,  re ce iv ed  no  w arn in g  from 
a n y  b e ll o r  a n y  w h is t le  o r  o th e rw ise  of the  ap­
p ro a c h  o f a n  e n g in e  o r  t r a in .  W h ile  i t  is true 
t h a t  th is  w a s  J o s e p h ’s s ta te m e n t, counsel omit 

20 to  c a ll  a t t e n t io n  to  th e  te s tim o n y  of o th e r w it­
n esse s , in c lu d in g  th e  te s tim o n y  of Jo sep h ’s own 
b r o th e r  (p . 1 1 9 , 11. 1 -1 0 ; p . 1 2 1 , 11. 10 -3 5 ; p. 124, 
11. 2 0 -35 ; p . 1 2 6 , 11. 10 -2 0 ), t h a t  th e  bell was ring­
in g  N u m e ro u s  o th e r  w itn e sse s  testified  to the 
f a c t  t h a t  th e  e n g in e  b e ll w a s  r in g in g ;  th a t the 
e n g in e  w h is t le s  w e re  b lo w n , a n d  th a t  th e  crossing 
b e ll w a s  r in g in g .

T h u s , w e  fin d  th e  fo llo w in g  te s tim o n y :
D avis w a s  d r iv in g  s o u th  a lo n g  E a s t  27 th  S treet 

30 in  a n  a u to m o b ile ;  h e a rd  th e  c ro ssin g  bell above 
th e  n o ise  o f h is  a u to m o b ile  w h en  he w as about 50 
fe e t f ro m  th e  c r o s s in g ; s low ed  u p  a lm o st to  a  stop 
a n d  w h e n  h e  w a s  2 5  fe e t  fro m  th e  trac k  saw the 
a p p r o a c h in g  lo co m o tiv e  w h e n  i t  wTas 400  or 500 
fe e t  a w a y , a n d  s t a r t e d  on  ac ro ss  th e  track  and 
g o t  a c ro s s  sa fe ly  (p p . 1 4 6 , 7 ). T he crossing bell 
w a s  r in g in g  a l l  th e  t im e  w h ile  p ass in g  over the 
t r a c k s  (p . 1 4 8 , 1. 2 0 ).

Curzon w as w alk ing south on East 27th Street
40
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tow ards th e  r a i l r o a d ;  a t  18 th  A v e n u e  h e a rd  th e  
crossing  be ll r in g  a n d  w h e n  a b o u t  2 7 5  f e e t  f ro m  
the c ro ssin g  h e a rd  th e  e n g in e  w h is t le  b lo w  ( p. 1 5 5 , 
11. 3 0 4 0 ; p . 1 5 6 , 11. 2 0 -3 0 ; p . 1 6 4 , 11. 5 -3 5 ; p . 1 6 7 , 
11. 20 -3 0 ).

Mbs. Crawford w a s  s i t t i n g  o n  h e r  f r o n t  p o rc h  
a t h e r hom e o n  2 7 th  S t r e e t  o n  th e  s o u th  s id e  o f 
the r a ilro a d  a b o u t  6 0 0  f e e t  f ro m  th e  c ro s s in g ;  
heard  th e  c ro s s in g  b e l l ;  i t  w a s  r in g in g  w h e n  M r. 
D avis c ro sse d ; h e a rd  a  s h r i l l  w h is t le  f ro m  th e  
engine (pp . 1 7 6 -8 ).

J ohn  Gass, schoo l-boy , w a s  w a lk in g  a lo n g  th e  
track  w ith  a  f r ie n d  to w a rd s  th e  c ro s s in g ;  saw  
engine m o v in g  b a c k w a rd s  to w a rd  P a t e r s o n ; h e a rd  
several w h is tle s  w h e n  e n g in e  w a s  a b o u t  100 fe e t 
from  c ro ss in g  (p . 1 8 5 , 11. 1 0 -2 0 ).

Merseles, em p lo y e  o f P e n n s y lv a n ia  C o a l C o m ­
pany, w as w a lk in g  a lo n g  th e  t r a c k  a n d  h e a rd  of 
the a c c id e n t;  w a s  a t  th e  c ro s s in g  w h e n  a n o th e r  
w estbound t r a i n  c a m e ; c ro s s in g  b e ll r a n g  fo r  t h a t  
tra in  (p . 1 9 0 ).

Post heard of the accident and w ent to cross­
ing; was there when another w estbound train  
passed a few m inutes after accident; crossing bell 
rang for that train  (pp. 215-7).

Garret K eyser w a s  in  h is  b a c k  y a r d  o n  2 7 th  
S tree t a b o u t 6 2 5  f e e t  f ro m  c ro s s in g ;  h e a rd  th e  
engine blow  a t  3 1 s t  S tr e e t ,  th e n  h e a rd  a  b lo w  fo r  
27th  S tr e e t ;  th e  l a t t e r  w a s  n e a r  D i l l i s t in ’s lu m b e r  
y a r d ; h e a rd  th e  c ro s s in g  b e ll a n d  th e  e n g in e  b e l l ; 
also h e a rd  c ro s s in g  b e ll r in g  fo r  a n o th e r  w e s t­
bound t r a in  a f te r  a c c id e n t  (p p . 2 3 7 -9 ).

Lawrence K eyser w as s ittin g  on front porch; 
heard of the a cc id en t; w ent to cro ssin g ; the cross­
ing bell rang for a w estbound tra in  (p. 2 45).

Lord, S e rg e a n t  in  P a te r s o n  P o lic e  D e p a r tm e n t ,  
went to  c ro s s in g  a f t e r  a c c id e n t ; a n o th e r  w e s t­
bound t r a in  c a m e ; b e ll r a n g  (p p . 2 4 7 -9 ).

Murphy, police officer, heard crossing bell for 
west-bound train  a fter accident (p. 252).

10

20

30

40



8
W hite, police officer, went to crossing after 

accident; crossing bell rang for westbound train 
(p. 2 5 6 ).

L u d d y , p o lice  officer, w e n t to  c ro ssin g  a f te r  acci­
d e n t ;  c ro s s in g  b e ll r a n g  (p . 2 5 7 ).

H ennessy, police officer, went to crossing after 
accident; crossing bell rang (p. 259 ).

H ammond, a g e n t  o f d e fe n d a n t  com pany  a t  May- 
w o o d ; liv e s  on  E a s t  2 7 th  S tr e e t  a b o u t 600 o r 700 

10 fe e t  f ro m  c ro s s in g ;  w a s  a t  hom e w hen acci­
d e n t  h a p p e n e d ; h e a rd  en g in e  blow  a t  31st 
S t r e e t  a n d  a g a in  n e a r  D i l l is t in ’s  lu m b er yard ; 
a lso  s e v e ra l s h o r t  b la s t s ;  h e a rd  th e  bell ring  as 
e n g in e  p a s s e d ;  c o u ld  see th e  en g in e  a n d  the  bell; 
s a w  th e  b e ll  m o v in g  (p p . 2 6 0 -2 ) ;  w en t to  cross­
in g  a f t e r  a c c id e n t ;  h e a rd  th e  c ro ssin g  bell ring 
fo r  th e  n e x t  w e s tb o u n d  t r a i n  (p . 2 6 3 ).

S t e e l e , t r a in m a s t e r  o f d e f e n d a n t ; w as a t  P a te r­
so n  w h e n  a c c id e n t  h a p p e n e d  a n d  on  being notified 

20 o f i t  w e n t to  c ro s s in g  in  h is  au to m o b ile ; other 
t r a in s  p a s s e d  w e s t ;  c ro s s in g  be ll r a n g  (pp. 270-2 ).

J oseph B. B u sh , fo rm e r  em ploye of Dederick 
C o a l C o .; w a s  a t  th e  s ta b le  a b o u t 300  fee t d is ta n t; 
h e a rd  th e  c ro s s in g  b e ll r in g  a n d  th en  a  crash; 
a lso  h e a rd  th e  c ro s s in g  b e ll fo r  a n o th e r  t r a in  after 
a c c id e n t ;  p a s s e d  o v e r  th e  c ro ss in g  betw een 4 and 
5 o ’c lo ck  o n  d a y  o f a c c id e n t  w hen  a  westbound 
t r a i n  p a s s e d  a n d  th e  b e ll r a n g  (p p . 284 -6 ).

J oseph C. B ush  w e n t to  c ro ss in g  a f te r  accident ; 
30  b e ll r a n g  f o r  w e s tb o u n d  t r a in  ( p. 2 9 3 ).

H o s f ie l d ,  c le rk  em p lo y ed  by E r ie  R ailroad , 
w e n t to  c ro s s in g  a f te r  a c c id e n t;  bell ran g  for 
w e s tb o u n d  t r a i n  (p . 2 9 4 ).

D a g e l m a n , w a tc h m a n  fo r  D i l l i s t in ; h ea rd  whistle 
b low , a n d  b e ll w a s  r in g in g  a t  th e  crossing  (PP- 
2 9 5 , 6 ) .

Mrs. Salisbury liv e s  a b o u t a  b lock from  cross­
in g  o n  s o u th  s id e ; h e a rd  a  no ise  a n d  h e r husban 

40  m a d e  a  r e m a rk  a s  th e y  w ere  w a lk in g  along t e
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stree t (p p . 2 9 9 , 3 0 0 ) ;  h e a rd  th e  c ro s s in g  b e ll 
(p. 300 , 1. 4 0 ) ;  t h i s  w a s  b e fo re  th e  n o ise  o f th e  
acc id en t; h e a rd  th e  e n g in e  b lo w  a n d  th e  b e ll r in g  
on th e  en g in e  (p . 3 0 1 , 11. 2 0 -3 0 ).

Van B uskikk, e n g in e e r  in  c h a rg e  o f th e  e n g in e  
th a t  cau sed  a c c id e n t ;  w a s  o n  th e  w a y  fro m  P a s ­
saic J u n c t io n  a n d  N o r th  P a te r s o n  r u n n in g  b a c k ­
w ard s; b e ll w a s  tu r n e d  o n  ju s t  a f t e r  le a v in g  C oal- 
berg a n d  w a s  n o t  t u r n e d  off u n t i l  a f t e r  a c c i­
dent (p . 3 1 1 , 11. 3 0 -4 0 ) . B lew  th e  r e g u la r  s t a n d a r d  
crossing  w h is t le  fo r  3 1 s t  S t r e e t  a n d  2 7 th  S tr e e t  
(p. 3 1 2 ).

Melvin, fireman, regular crossing whistles were 
sounded; engine bell was ringing (p p . 3 2 6 , 7 ) .

Murray, brakeman, riding on engine; whistle 
was blown and bell ringing (p. 3 3 6 ) ;  noticed  
the crossing bell for another westbound train; 
it was ringing (p. 3 3 8 ).

Storms, went to crossing after accident; cros­
sing bell rang for other trains westbound (p. 
342, 3 ).

Thompson, brakeman riding on engine; crossing 
whisle was blown; engine bell was ringing (p. 
3 4 4 ).

Grover, was riding on engine; crossing whistle  
was blown and engine bell was ringing (p. 355).

Luce, o p e r a to r  in  s ig n a l  to w e r  a t  P a r k  A v e n u e  
abou t 1400  fe e t  w e s t  o f c ro s s in g  s a w  th e  e n g in e  
co m in g ; h e a rd  th e  w h is t le  b lo w ; a lso  a n o th e r  
w histle (p . 3 6 7 ) .

Caffrey, t e le g r a p h  o p e r a to r  a t  D u n d e e  L a k e ;  
saw l ig h t e n g in e  p a s s  th e  s t a t i o n ;  b e ll  w a s  r i n g ­
ing (p. 3 6 9 ).

Paulison, conductor in charge of westbound 
passenger train 9 1 7 ; train was flagged and he 
got out and walked to the crossing; at that time 
the crossing bell was ringing (p. 373).

Havens, e n g in e e r  o f t r a i n  9 1 7 ; c ro s s in g  b e ll 
was r in g in g  fo r  t h a t  t r a i n  (p . 3 7 5 ) .
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Case, b a g g a g e m a s te r  o n  9 1 7 ; c ro ssin g  bell rang 
fo r  t h a t  t r a i n  (p . 3 7 5 ).

H en ry , c o lle c to r  o n  9 1 7 ; c ro ss in g  be ll ran g  for 
t h a t  t r a i n  (p . 3 7 6 ).

C l e v e l a n d ,  to w e rm a n  a t  P a s s a ic  Ju n c tio n : 
h e a r d  th e  w h is t le s  o f th e  e n g in e  (p . 3 9 7 ).

P is c e ,  la b o re r  in  e m p lo y  o f d e f e n d a n t ; kep t rec­
o rd  o f c o n d i t io n  o f c ro s s in g  b e l l ;  be ll ran g  0 . 
K . o n  th e  d a y  o f a c c id e n t  (p p . 39 8 , 9 ).

C a v a n a g h ,  s ig n a l  r e p a i r m a n ;  in sp ec ted  cross­
in g  b e ll  th r e e  d a y s  b e fo re  ac c id en t cleaned 
a n d  te s te d  i t ;  b e l l  w a s  a l l  r ig h t  (p . 4 0 2 ).

M rs. Carr, o n e  o f p la in t i f f s ’ w itn esses ; went 
to  c ro s s in g  a f t e r  a c c id e n t  a n d  h e a rd  a  bell when 
a  t r a i n  w a s  c o m in g  f ro m  N ew  Y o rk  (p. 34 , 1. 
30  to  p . 3 5 , 1. 2 5 ) .

T h e re  a r e  7  w itn e s s e s  w h o  te s tified  th a t  the 
c ro s s in g  b e ll  w a s  r in g in g  fo r  th e  eng ine  by which 

20 th e  a c c id e n t  w a s  c a u se d  ; 9  w itn e sse s  w ho testified 
t h a t  th e  b e ll  o f t h a t  e n g in e  w a s  rin g in g , and  14 
w itn e s s e s  w h o  te s t if ie d  t h a t  th e  c ro ssin g  whistles 
w e re  b lo w n ;  th e r e  w e re  3  w itn e sse s  w ho testified 
t h a t  th e  b e ll  r a n g  O. K . b e fo re  th e  acciden t (one 
o f th e m  w i th in  a n  h o u r  o r  tw o  of th e  tim e of ac­
c id e n t  ) ,  a n d  20 w itn e s s e s  w h o  te s tif ie d  th a t  th e  cross­
in g  b e ll  r a n g  fo r  a n o th e r  t r a i n  t h a t  approached  the 
c ro s s in g  a  few  m in u te s  a f te r  th e  acc id en t in  the 
sa m e  d ir e c t io n  a n d  o n  th e  sam e tra c k  as the 

30 e n g in e  in  q u e s tio n . B es id es  th e se  w itnesses, one 
o f th e  d e c e d e n t’s  so n s, E d w in  L ange , said  th a t 
h e  h e a r d  w h a t  h e  “ th o u g h t” w as th e  engine bell, 
a n d  o n  c ro s s -e x a m in a tio n  a d m itte d  th a t  he had 
s a id  to  th e  G r a n d  J u r y  w h e n  q u estio n ed  th a t he 
“ th o u g h t”  h e  h e a r d  t h a t  b e l l ;  th e  c lerk  of the 
G r a n d  J u r y ,  M r. B e rg e n , b y  re fe re n ce  to  h is notes 
ta k e n  a t  th e  t im e  w h e n  E d w in  L an g e  testified, 
sw o re  t h a t  t h a t  w itn e s s  h a d  te s tified  I  hear 
b e l l” (p . 3 9 5 , 11. 1 0 -2 0 ) .

4 0  A s a g a in s t  th is ,  th e r e  w a s  th e  testim ony  for
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the p la in tif fs  o f M r. R o g e rs , w h o  w a s  t a lk in g  
w ith a  f r ie n d  a b o u t  45 0  f e e t  f ro m  th e  c ro s s in g  
(p. 16 , 1. 2 0 ) .  H e  s a id  t h a t  h e  h e a r d  n o  h e lls  
or w h istles, b u t  a d m i t te d  h e  w a s  n o t  p a y in g  a n y  
a tten tio n  to  th e  c ro s s in g  a n d  h a d  n o  in te r e s t  in  
it an d  w a s  b u s y  t a lk in g  w i th  h is  f r ie n d  B o y le  
(p. 21 , 11. 1 -3 0 ) ;  h e  f u r th e r  a d m it te d  t h a t  h e  
could n o t sa y  t h a t  th e  c ro s s in g  b e ll  d id  n o t  r in g  
(p. 25 , 1. 2 5 ) .

T here w a s  a lso  th e  te s t im o n y  o f M rs . C a r r ,  o f 
her son H e n ry , o f M r. P a x to n ,  a n d  o f M r. B o y le , 
to th e  effec t t h a t  th e y  d id  n o t  h e a r  th e  s ig n a ls . 
These w itn esse s , h o w e v e r, w e re  a  c o n s id e ra b le  
d istance fro m  th e  c ro s s in g  a n d  w e re  n o t  p a y in g  
any p a r t ic u la r  a t t e n t io n  to  th e  a p p r o a c h  o f th e  
engine.

Thus, Mrs. Carr l iv e d  52 5  f e e t  f ro m  th e  c ro s s ­
ing w ith  a  n u m b e r  o f h o u se s  b e tw e e n  h e r  h o u se  
and th e  c ro s s in g  (p . 3 2 , 11. 1 -1 0 ) ,  a n d  sh e  w a s  
busy in  th e  k i tc h e n  c o o k in g  h e r  d in n e r  (p . 3 3 , 
11. 1-10), a n d  sh e  k n e w  n o th in g  o f th e  a c c id e n t  
or of th e  a p p ro a c h  o f th e  e n g in e  u n t i l  sh e  h e a rd  a  
crash  (p . 3 0 , 1. 1 0 ) .  H e r  so n  H e n r y  w a s  s i t t i n g  
on th e  p o rc h  o f th e  h o u se  a n d  w a s  o b v io u s ly  n o t  
paying  a n y  a t t e n t io n  to  c o n d it io n s  a s  h e  d id  n o t  
even h e a r  th e  c r a s h  a n d  k n e w  n o th in g  o f th e  
accident u n t i l  h is  b r o th e r  to ld  h im  a b o u t  i t  (p . 
39, 11. 1 -1 0 ).

P axton liv ed  5 0 0  f e e t  f ro m  th e  c ro s s in g  n e x t  
to M r. R o g e rs  w i th  s e v e ra l  h o u se s  b e tw e e n  h is  
house a n d  th e  c ro s s in g  a n d  w a s  t a lk in g  w i th  a  
physician  w ho  h a d  c a lle d  to  a t t e n d  h is  b o y  fo r  
an  acciden t. H e  a d m it te d  t h a t  h e  w a s  n o t  w a tc h ­
ing fo r th e  e n g in e  a n d  w a s  p a y in g  n o  a t t e n t io n  
to i t  a n d  k n ew  n o th in g  a b o u t  i t  u n t i l  h e  h e a r d  
the c ra sh  (p . 4 4 , 11. 1 -2 0 ) . H is  so n , H a r r y  P a x ­
ton, w as s ta n d in g  in  f r o n t  o f h is  h o u se  w a tc h in g  
the au to m o b ile s  go  b y  (p . 49, 11. 1 -1 0 ).

Boyle was sitting in an automobile 450 feet
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f ro m  th e  c ro s s in g , t a lk in g  w ith  a  fr ie n d  about 
a u to m o b ile s . H e  w a s  in te r e s te d  in  th is  conversa­
t io n  a n d  d id  n o t  e x p e c t th e  e n g in e ; d id  n o t listen 
fo r  i t  a n d  d id  n o t  k n o w  i t  w as  com ing until 
i t  r e a c h e d  th e  c ro s s in g  (p . 7 0 , 11. 10 -4 0 ).

P h il l ip s  a n o th e r  w itn e s s  fo r  p la in tiffs  said 
h e  d id  n o t  p a y  a n y  a t t e n t io n  a n d  th a t  he could 
n o t  t e l l  w h e th e r  th e  s ig n a ls  w e re  given or not 
(p . 7 7 , 11. 2 0 -3 5 ) . H e  w a s  p a y in g  no atten tion  

10 to  th e  e n g in e  a n d  w a s  n o t  l is te n in g  fo r bells or 
w h is t le s  o r  a n y th in g  e lse  (p . 78 , 11. 25 -3 5 ).

O f c o u rse , J o h n  a n d  J o s e p h  L ange , sons of the 
d e c e d e n t, s a y  th e y  d id  n o t  h e a r  an y  bell or 
w h is t le ,  b u t  a s id e  f ro m  th e i r  tes tim o n y , there 
is  n o th in g  in  th e  ca se  u p o n  w h ich  to  base the 
a s s e r t io n  t h a t  th e r e  w a s  n o  w a rn in g  of the ap­
p ro a c h  o f th i s  en g in e . O n  th e  c o n tra ry , as ap ­
p e a r s  f ro m  th e  fo re g o in g  su m m ary , th e re  was 
a  c lo u d  o f w itn e s s e s  w h o se  te s tim o n y  demon- 

20  s t r a t e d  t h a t  a l l  th e  p ro p e r  s ig n a ls  w ere  given.
C o u n se l in  t h e i r  A b s t r a c t  o f C ase also omit 

to  m e n t io n  t h a t  th e  c a r  in  w h ich  th e  p lain tiffs’ 
in te s ta te  w a s  r id in g  w a s  eq u ip p ed  w ith  two 
b ra k e s ,  o n e  k n o w n  a s  th e  fo o t serv ice brake, the 
o th e r  a s  th e  h a n d  e m erg en cy  b ra k e ;  th a t  both of 
th e s e  b ra k e s  w e re  in  good  c o n d itio n ; th a t  a t  a 
sp e e d  o f 8 m ile s  a n  h o u r  ( th e  r a te  fixed by the 
d r iv e r ) ,  th e  c a r  c o u ld  b e  s to p p e d  in  12 feet (pp. 
1 0 7 , 8 ) ; a n d  t h a t  a t  10  m ile s  a n  h o u r th e  auto 

30 c o u ld  b e  s to p p e d  in  a  d is ta n c e  o f 5 fee t 8 inches, 
a n d  a t  15  m ile s  a n  h o u r  in  16  fe e t a n d  9 inches 
a s  sh o w n  b y  a c tu a l  t e s ts  (p . 2 2 0 , 11. 10-3 0 ; p. 
2 2 9 , 1 -1 0 ; p . 2 3 2 , 11. 1 0 -3 0 ).

W e  th e re fo re  h a v e  a  s i tu a t io n  w here there 
w a s  a  c le a r  v iew  o f th e  a p p ro a c h in g  engine for 
a  d is ta n c e  o f o v er 1 7 0 0  fe e t  u p  to  th e  po in t 45 
fe e t  f ro m  th e  n e a r e s t  r a i l  o f th e  tr a c k  on which 
th e  e n g in e  is  r u n n in g ;  th e  d r iv e r  o f th e  car in 
w h ic h  th e  p la in t i f f s ’ t e s ta te  w a s  r id in g  looked

40
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only once in  th e  d i r e c t io n  f ro m  w h ic h  th i s  e n g in e  
approached , a n d  a t  th e  t im e  t h a t  h e  lo o k ed  h is  
view w as c u t  off b y  a  p ic k e t  fe n ce  a n d  w h e n  h e  
again  looked  in  t h a t  d i r e c t io n  h e  w a s  a l r e a d y  
on th e  t r a c k  a n d  w a s  a b o u t  to  b e  s t ru c k .

The p la in t if f s ’ te s ta te ,  th e  f a th e r  o f th e  d r iv e r  
of th e  ca r, w a s  r id in g  in  th e  r e a r  s e a t  o n  th e  sam e  
side from  w h ic h  th e  e n g in e  a p p ro a c h e d . H e  m a d e  
no effort to  le av e  th e  c a r  o r  to  c a u se  i t  to  b e  
stopped o r to  e x e rc ise  a n y  c o n tro l  w h a te v e r  o v er 
the d riv e r , a l th o u g h  th e  r a i l r o a d  t r a c k s  a n d  th e  
crossing s ig n  w e re  in  p la in  s ig h t— h e  d id  n o t  even  
look in  e i th e r  d i r e c t io n  fo r  a  t r a i n  b u t  lo o k ed  
s tra ig h t a h e a d ;  h e  w a s  p ro b a b ly  t a lk in g  w i th  
Mrs. P ie rce , w ho  w a s  r id in g  o n  th e  s e a t  n e x t  
to h im  in  th e  r e a r  o f th e  a u to m o b ile ;  th e r e  w a s  
evidence fro m  w h ic h  th e  j u r y  c o u ld  in f e r  t h a t  
the c a r  w as t r a v e l l in g  a t  l e a s t  12  to  15  m ile s  p e r  
hour a n d  p ro b a b ly  ev en  f a s te r ,  a n d  t h a t  i t  d id  
no t slow  u p  a s  i t  d re w  n e a r e r  th e  t r a c k s ,  o r  i f  
i t  d id , t h a t  i t  w a s  s t i l l  m o v in g  n o t  le s s  th a n  8 
m iles a n  h o u r  a t  th e  m o m e n t o f th e  a c c id e n t ;  th e  
ju ry  cou ld  a lso  fin d  ( a n d  in d e e d , a s  w e  s h a l l  l a t e r  
urge, w ere  b o u n d  to  f in d )  t h a t  w a r n in g  o f th e  
app ro ach  of th e  e n g in e  w a s  g iv e n  to  th e  d r iv e r  
and  th e  o th e r  o c c u p a n ts  o f th e  c a r  b y  th e  u s u a l  
signals o f b e ll a n d  w h is t le  o f th e  e n g in e  a s  w e ll  a s  
by th e  so u n d in g  o f a  c ro s s in g  b e l l ; th e  j u r y  c o u ld  
also find t h a t  a t  a  r a te  o f 15  m ile s  a n  h o u r  th e  
au to  cou ld  h av e  b ee n  s to p p e d  w i th in  a  sp a c e  
of 16 fe e t a n d  a  f r a c t io n ,  a n d  a t  th e  r a t e  
of 8 m iles a n  h o u r  w i th in  a  sp a c e  o f  12 fee t.

I t  is u n d is p u te d  t h a t  t h e  e n g in e  w a s  m o v in g  
a t  th e  r a te  o f f ro m  12 to  15  m ile s  a n  h o u r  (p . 
312 , 1. 4 0 ; p . 3 2 7 , 1. 3 ; p . 3 4 4 , 1. 2 ) . I t  w a s  th e r e ­
fore m oving  a t  a b o u t  th e  sa m e  r a t e  o f sp e e d  a s  
the au to m o b ile— j u s t  a s  s t a t e d  b y  th e  b o y  G a ss  
(p. 186 , 11. 1 -5 ) . T h e  a u to m o b ile  a n d  th e  e n g in e  
collided w ith  ea ch  o th e r  s q u a r e ly  o n  th e  c ro ss in g .
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I f  th e y  w e re  b o th  t r a v e l l in g  a t  p ro x im ate ly  the 
sa m e  r a te ^ o f  sp ee d  i t  w i l l  b e  seen  th a t  w hen the 
a u to m o b ile  w a s  7 5  f e e t  f ro m  th e  n e a re s t  r a i l  of the 
t r a c k  th e  e n g in e  a t  t h a t  t im e  m u s t  have been 
a b o u t  th e  s a m e  d is ta n c e  fro m  th e  crossing , but 
th e  m e a s u rm e n ts  sh o w  t h a t  a t  75  fee t from  the 
t r a c k  th e  e n g in e  c o u ld  h a v e  b een  seen  fo r a  dis­
ta n c e  o f 1 0 0  f e e t  f ro m  th e  c ro ss in g . T he engine m ust 
th e re fo re  h a v e  b e e n  in  s ig h t  w h e n  th e  autom obile 

10 w a s  a b o u t  75  f e e t  f ro m  th e  r a i l .  T he view in­
c re a s e d  r a p id ly  a s  th e  a u to m o b ile  ap p ro ach ed  the 
t r a c k  u n t i l  a t  a  d is ta n c e  o f 50  fe e t  fro m  th e  track  
th e  e n g in e  c o u ld  h a v e  b een  seen  u p  to  a  point 
a b o u t  4 6 0  f e e t  f ro m  th e  c ro ss in g , a n d  a t  45  feet 
f ro m  th e  t r a c k  a n d  e n g in e  co u ld  have  been seen 
a p p r o a c h in g  w h e n  i t  w a s  1700  fee t from  the 
c ro s s in g . O f c o u rse , w h e n  th e  au tom ob ile  was 
45  fe e t  f ro m  th e  c ro s s in g  th e  en g in e  was not 
1 7 0 0  f e e t  d i s ta n t ,  b u t  o n ly  a b o u t th e  sam e distance 

20 f ro m  th e  c ro s s in g  a s  th e  a u to  w a s  fro m  th e  track. 
A  s i tu a t io n  is  th e re fo re  p re s e n te d  in  w hich the 
e n g in e  w a s  in  p la in  s ig h t  o f th e  o ccu p an ts  of the 
a u to m o b ile  w h e n  th e  l a t t e r  w a s  a b o u t 75  feet from 
th e  c ro s s in g . I t  c o u ld  h av e  been  stopped  in 
16  fe e t, i f  m o v in g  a t  th e  r a te  of 15  m iles a n  hour, 
a n d  y e t  n e i th e r  th e  d r iv e r  n o r  th e  decedent made 
th e  s l ig h te s t  e f fo r t  to  s to p  th e  au to m o b ile ; and 
a c c o rd in g  to  th e  d r iv e r ’s te s tim o n y  he d id  not 
ev en  see th e  e n g in e  u n t i l  h e  w as  a c tu a lly  on the 

30  t r a c k .  U n d e r  th i s  ev id en ce  a n  h o n es t ju ry  could 
n o t  d o  o th e rw is e  th a n  e x a c tly  w h a t w as done in  this 
ca se , n a m e ly , to  fin d  a  v e rd ic t  in  fav o r of the 
d e fe n d a n t.

H a v in g  p o in te d  o u t  th e  e r ro r s  b o th  of com­
m is s io n  a n d  o m iss io n  in  th e  A b s tra c t  of Case 
s u b m itte d  in  th e  p la in t i f f s ’ b rie f , we w ill now 
d is c u s s  th e  le g a l  p o in t  u p o n  w h ich  counsel for 
p la in t if f s  r e ly  fo r  a  re v e rsa l.

40
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b r i e f  o f  t h e  a r g u m e n t .

I .

T h a t p a r t  o f  t h e  c h a r g e  o f  t h e  t r i a l  
ju d g e  u p o n  w h ic h  e r r o r  is  a s s ig n e d  
w as m e r e ly  a  c o m m e n t  u p o n  e v i­
d e n ce ; a n d  t h e r e f o r e  d o es n o t  c o n s t i­
tu te  g r o u n d  f o r  r e v e r s a l .

C ounsel q u o te  c e r ta in  e x c e rp ts  f ro m  th e  c h a rg e  1 
which th e y  sa y  c o n s t i tu te  e r r o r  fo r  th e  re a s o n  
th a t  u n d e r  th e  p ro o f  th e  c o u r t  s h o u ld  h a v e  
charged  a s  a  m a t te r  o f  la w  t h a t  th e  r e la t io n  o f 
m aste r a n d  s e rv a n t  d id  n o t  e x is t ;  t h a t  th e  r e la ­
tion  o f p r in c ip a l  a n d  a g e n t  d id  n o t  e x is t  a n d  
th a t  th e  f a th e r  a n d  so n  w e re  n o t  e n g a g e d  i n  a  
com m on e n te rp r is e . I t  s h o u ld  f i r s t  b e  n o te d  t h a t  
a t  th e  t r ia l ,  co u n se l f o r  p la in t i f f s  r e f r a in e d  f ro m  
su b m ittin g  to  th e  t r i a l  ju d g e  a n y  re q u e s ts  to  
charge on th e se  p o in ts  o r  a n y  o f  th e m . T h e  o n ly  2 
way in  w h ich  th is  s u b je c t  wTa s  c a lle d  to  t h e  a t t e n ­
tion  of th e  t r i a l  ju d g e  w a s  a t  th e  c o n c lu s io n  o f 
the ch a rg e  w h e re in  p la in t i f f ’s  co u n se l s a i d :

“ I  d e s ire  to  e x c e p t to  y o u r  H o n o r ’s c h a rg e  
in  w h ich  y o u  s ta te d  th e  r u le  o f th e  r e la t io n ­
sh ip  e x is t in g  w i th  th e  boy  J o s e p h , e i th e r  o f 
m a s te r  a n d  s e rv a n t ,  o r  a g e n t  o r  e n g a g e d  in  
a  com m on e n te rp r is e .  I  th in k  a s  a  m a t te r  
o f law  n o n e  o f th e m  e x is te d ” (p . 4 3 5 , 11. 
5-1 5 ). 3 0

The ex cep tio n  a s  s t a t e d  in  th i s  fo rm , w e sub- 
m it, d id  n o t  c le a r ly  p r e s e n t  to  th e  t r i a l  ju d g e  th e  
po in t of w h ich  co u n se l w e re  c o m p la in in g , a n d  
there fo re  sh o u ld  n o t  b e  c o n s id e re d  a t  th is  tim e .

State v. Kroll, 93 Atl., 571;
State v. Lovell, 96 Atl., 36.

“ I f  co u n se l co n ce iv ed  t h a t  a  p e r t in e n t  
p ro p o s itio n  of la w  h a d  b een  o m itte d , he 
sh o u ld  h av e  sp e c if ic a lly  r e q u e s te d  th e  d e s ire d  
in s tru c tio n  a n d  e x c e p te d  to  a  r e fu s a l .” 40
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N e w a r k  P a s s e n g e r  R y .  C o . v . B lo c k , 55 
N . J .  L ., 6 0 5 , a t  p . 613 |.

B u t  a s s u m in g  t h a t  th e  p o in t  w hich  is now 
a r g u e d  by  co u n se l fo r  p la in t if f s  in  th is  c o u rt was 
f a i r ly  p re s e n te d  a n d  m ay  th e re fo re  now  be con­
s id e re d , w e n e v e r th e le s s  s u b m it  t h a t  th e  rem arks 
o f th e  t r i a l  ju d g e  o n  th is  su b je c t w ere nothing 
m o re  th a n  co m m e n ts  u p o n  th e  evidence. Com- 

0 m e a ts  o f th e  t r i a l  c o u r t  u p o n  th e  evidence, which 
d o  n o t  m is le a d  th e  ju r y ,  a r e  n o t  leg a lly  erroneous 
ev en  th o u g h  th e  c o m m e n ts  a m o u n t to  an  expres­
s io n  o f o p in io n  by  th e  c o u r t  u p o n  th e  w eight of 
ev id en ce .

B r u c h  v .  C a r t e r ,  32  N . J .  L., 5 5 4 ; 
C a s tn e r  v .  S l i k e r ,  33  N. J .  L., 96 , af­

firm ed  Id . 5 0 7 ;
E n g l e  v .  S t a t e ,  50  H , J .  L., 2 7 2 ;
C a m d e n  & A t l a n t i c  R .  R .  C o. v. W il-  

2 0  H a m s , 61  N . J .  L ., 6 4 6 ;
F a u l k n e r  v .  P a t e r s o n  R y .  C o ., 65 N. J . L. 

1 8 1 .

T h a t  p a r t  o f th e  c h a rg e , w h ich  p u rp o rte d  to 
s t a t e  th e  r u le  o f  la w  w ith  re fe re n ce  to  contribu­
to ry  n e g lig e n c e  o n  th e  p a r t  of th e  boy Joseph 
w a s  a s  fo l lo w s :

“T h is  is  th e  la w  w ith  re ference  to  con­
t r ib u to r y  n eg lig e n c e  i f  yo u  find th a t  there 
w a s  su c h  o n  th e  p art, of th e  boy :

30
“  ‘W h e re  a  p e rso n  receives an  in ju ry  

b y  c o llis io n  w ith  a  ra il ro a d  w hile riding 
b y  in v i ta t io n  a n d  w u th o u t h ire , in  a  car­
r ia g e  d r iv e n  a n d  ow ned  by another, the 
n eg lig en c e  o f th e  d r iv e r  is  n o t im putable 
to  h im .’ ’’ (p . 4 2 5 , 11. 10 -2 0 .)

T h is  s t a t e m e n t  o f th e  la w  w as correct.

S ee N o o n a n  v .  C o n s o l i d a te d  T r a c t io n  C o., 64 N. 
J . ,  L ., 5 7 9 ; a lso  ca ses  c ite d  on  th e  b rie f fo r counsel 

m  f ° r  p la in t if f s .  A f te r  s t a t in g  th is  p rincip le , the
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tr ia l ju d g e  to o k  p a in s  to  p o in t  o u t  ( a s  h e  h a d  th e  
rig h t in  h is  d is c re t io n  to  d o ) t h a t  u n d e r  th e  
testim ony  J o s e p h  s a id  t h a t  h e  o w n e d  th e  c a r ;  
th a t i t  w a s  l ic e n se d  in  h is  n a m e ;  t h a t  h e  d ro v e  
i t ;  th a t  h e  ch o se  th e  c o u rs e  th e y  w e re  to  t a k e ;  
th a t h e  se lec ted  th e  p a r t i c u la r  r o a d ;  a n d  t h a t  i t  
was h is  c a r  a n d  h e  w a s  d r iv in g  i t  (p . 4 2 5 , 11. 2 0 - 
30 ). U p  to  th i s  p o in t  w e a p p re h e n d  t h a t  c o u n se l 
for p la in t if fs  d o  n o t  s e r io u s ly  u rg e  t h a t  th e r e  w as 
any e r ro r  in  th e  c h a rg e , a l th o u g h  th e  p o r t io n s  
thereof j u s t  q u o te d  a r e  in c lu d e d  b y  th e m  in  th e i r  
s ta te m e n t o f  th e  g ro u n d s  of a p p e a l. S o  f a r  th e  
charge w a s  n o th in g  m o re  n o r  le ss  t h a n  a  s ta te ­
m ent of a  g e n e ra l  p r in c ip le  o f la w  w h ic h , i t  is  
possible, m ay  n o t  h a v e  b een  a p p lic a b le  to  th e  ca se  
a t b a r , b u t  ta k e n  in  c o n n e c tio n  w ith  th e  re m a rk s  
of th e  t r i a l  ju d g e  w h e re in  h e  p o in te d  o u t  to  th e  
ju ry  t h a t  u n d e r  th e  ev id en c e  th i s  p r in c ip le  h a d  
no a p p lic a tio n , th e r e  s u re ly  w a s  n o  p r e ju d ic ia l  
erro r. I t  m ay  n o t  h a v e  b een  n e c e s s a r y  f o r  th e  
tr ia l ju d g e  even  to  s t a te  th i s  g e n e ra l  p r in c ip le ,  
bu t c e r ta in ly  i t  w a s  n o t  in a p p r o p r ia te  f o r  h im  
to do so  in  v iew  o f th e  f a c t  t h a t  th e r e  w a s  ev i­
dence a s  to  th e  a c tio n s  o f th e  d r iv e r  o f th e  a u to ­
mobile, a s  h e  a p p ro a c h e d  th e  c ro ss in g .

A fte r  c h a rg in g  a s  ab o v e  s ta te d ,  th e  t r i a l  ju d g e  
then c o n tin u e d  w i th  a  q u o ta t io n  ta k e n  in  p a r t  
from  th e  d ec is io n  in  th e  ca se  of M i t t e l s d o r f e r  v .  

W e s t  J e r s e y  & S e a s h o r e  R .  R . ,  77  N . J .  L ., 6 9 8 , 
a t  p. 7 0 0 . C o n s id e re d  a s  a n  a b s t r a c t  le g a l p ro p o ­
sition  th e re  c a n  be n o  d o u b t  t h a t  th i s  s ta te m e n t  
of th e  leg a l p r in c ip le s  w a s  a b so lu te ly  c o r re c t.  T h e  
tr ia l  ju d g e  th e n  p o in te d  o u t  b y  w a y  of c o m m e n t 
upon th e se  p r in c ip le s  t h a t  i f  th e  r e la t io n  o f m a s te r  
and  se rv a n t, e tc ., d id  n o t  e x is t ,  th e n  i t  m a d e  n o  
d ifference how  n e g lig e n t  th e  bo y  w as, a n d  t h a t  
negligence c o u ld  n o t  b e  im p u te d  t o  th e  f a th e r ;  
and  he th e n  s ta te d  in  a n s w e r  to  a  q u e s t io n  fro m  
the  fo rem an  o f th e  j u r y  t h a t  i t  m a d e  n o  d iffe re n c e  
in  th e  a p p lic a tio n  o f th e s e  p r in c ip le s  w h e th e r  o r .
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n o t  th e  bo y  w a s  u n d e r  th e  ag e  o f 21 (p. 426 11 
1 -2 5 ) .

S o  f a r  a s  c o n c e rn s  th e s e  co m m en ts  upon the 
ev id en ce , th e y  a r e  n o t  g ro u n d  o f e r r o r ;  th e  tria l 
ju d g e  m a y  m a k e  su c h  co m m en ts  as  he th inks 
n e c e ssa ry  o r  p ro p e r .

‘‘T h e  m a t t e r  is  e n t i r e ly  one of ju d ic ia l dis­
c r e t io n  w h ic h  is  n o t  su b je c t  to  review in 
e r r o r .”

10
D e l a w a r e , e t c . ,  R . R .  C o ., v .  T o jfey , 38 

N . J .  L ., 5 2 5 .

W e  s u b m it  t h a t  th e  le g a l p r in c ip le s  s ta ted  in  
th e  p a r t  o f th e  c h a rg e  w h ich  is  now  criticized 
a r e  c o r r e c t ;  p o s s ib ly  th e y  w e re  su rp lu sa g e  under 
th e  p a r t i c u la r  f a c ts  o f th e  case, b u t  ce rta in ly  they 
w e re  n o t  m is le a d in g  in  v iew  of th e  re m a rk s  of the 
t r i a l  ju d g e  re la t iv e  to  th e  re la tio n s  th a t  were 
sh o w n  to  e x is t  b e tw e e n  th e  boy Jo sep h  and  the 

20  p la in t i f f ’s t e s ta te .

II.
T h e  c h a r g e  a s a  w h o le  c o r r e c t ly  stated  

t h e  l a w  a n d  p r o p e r ly  l e f t  to  th e  ju r y  
t h e  is s u e s  p r e s e n te d  b y  th e  evid ence.

In  t h e i r  a r g u m e n t  co u n se l fo r  p la in tif fs  have 
ta k e n  c e r ta in  e x c e rp ts  f ro m  th e  ch a rg e  and  have 
u rg e d  t h a t  th e se  c o n s t i tu te  re v e rs ib le  e rro r, but 

30  th e y  h av e  o m itte d  to  c a ll  th e  a tte n tio n  of the 
c o u r t  to  o th e r  p a r t s  o f th e  c h a rg e  d ea lin g  w ith  the 
sa m e  s u b je c t  m a t te r .  W e  s u b m it th a t  th e  case is 
o n e  t h a t  c a lls  f o r  th e  a p p l ic a t io n  of th e  princip le 
s ta t e d  in  th e  ca se  o f R e d i t in g  v . C e n tr a l  R . R- Oo., 
68 N . J .  L ., 6 4 1 , w h e re in  th is  c o u r t  held th a t 
a l th o u g h  se n te n c e s  in  a  c h a rg e  m ay, if  read  ap a rt 
f ro m  th e i r  c o n n e c tio n , n eed  som e qualification  to 
r e n d e r  th e m  a c c u ra te ,  y e t  if  th e  qualifica tion  be 
g iv en  in  th e  c o n te x t  so  t h a t  th e  ju ry  canno t rea-

40
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sonably be th o u g h t  t o  h av e  b een  m is le d  by  th e  
charge, ta k e n  in  i t s  e n t i r e t y ,  th e r e  is  n o  e r ro r .

In  o rd e r  to  d e te rm in e  w h e th e r  th e r e  is  re v e rs ib le  
error, i t  is  n e c e s sa ry  to  c o n s id e r  th e  c h a rg e  a s  a  
whole. A f te r  a  t r i a l  t h a t  h a d  c o n tin u e d  f o r  f o u r  
days th e  t r i a l  ju d g e  g av e  a  m o s t c o m p le te  a n d  
carefu l c h a rg e  o n  a l l  o f th e  n u m e ro u s  p o in ts  i n ­
volved. H e  d id  n o t  u n d e r ta k e  to  s u m m a r iz e  fo r  
the ju ry  th e  a c tio n s  o f th e  boy  J o s e p h ,  th e  d r iv e r  
of th e  ca r , a s  h e  a p p ro a c h e d  th e  c ro s s in g ;  b u t ,  1 
a f te r  s ta t in g  th e  le g a l p r in c ip le s  a p p lic a b le  to  th e  
case of a n  i n ju r y  re c e iv e d  b y  a  p e rs o n  w h ile  r id in g  
by in v ita tio n  a n d  w i th o u t  h i r e  in  a  c a r r ia g e  
driven a n d  o w n ed  b y  a n o th e r ,  h e  th e n  d is c u s s e d  in  
considerab le  d e ta i l ’ th e  q u e s tio n  of th e  d e fe n se  
th a t th e re  w as  c o n tr ib u to ry  n e g lig e n c e  o n  th e  p a r t  
of th e  d e c e d e n t ,  s a y in g :

“ N ow , th e n , a s  to  th e  d u ty  o f t h e  f a th e r :
T he d u ty  of th e  f a th e r  u n d e r  th e  c irc u m - 
s tan ce s  w a s  to  u se  t h a t  c a r e  w h ic h  a  re a s o n ­
ab ly  p ru d e n t  m a n  w o u ld  u se  u n d e r  th o se  
c irc u m sta n ces . S o  y o u  see, y o u  h a v e  to  ta k e  
in to  c o n s id e ra t io n  w h a t  w e re  th e  c irc u m ­
s tan ce s  Y o u  c a n  re a d i ly  see  t h a t  i f  a  m a n  
w as d r iv in g  in  a  c a r  a n d  h e  saw  t h a t  th e  • 
d r iv e r  w as  g o in g  re c k le s s ly  o n to  a  c ro s s in g  
a n d  in to  a  t r a in ,  a n d  h e  s a t  th e r e  a n d  m ad e  
no  e ffo rt w h a te v e r  t o  sav e  h im se lf , i f  h e  h a d  
a n  o p p o r tu n i ty ,  f o r  in s ta n c e , to  ju m p  o u t  in  
tim e , o r  i f  h e  h a d  a n  o p p o r tu n i ty  to  s to p  th e  
d riv e r , a n d  d id  n o t  d o  i t ,  o f co u rse , h e  w o u ld  30 
be g u il ty  o f c o n tr ib u to ry  n eg lig en ce . B e c a u se  
a  m an  co u ld  n o t  t a k e  a d v a n ta g e  o f h is  ow n  
ca re lessn ess  a n d  th e n  c h a rg e  i t  u p  to  so m e­
body else. B u t ,  a s  I  s ta te d  to  y o u  b e fo re , 
you h av e  to  ta k e  in to  c o n s id e ra t io n  th e  s i t u ­
a tio n  of th e  m a n  a t  th e  tim e . H e re  w a s  a  
m an  r id in g  in  th e  b a c k  of th e  c a r , a p p a r e n t ly  
ta lk in g  w ith  a  la d y  s i t t in g  n e x t  to  h im — I 
th in k  y o u  w ill  r e c a l l  w h a t  th e  ev id en c e  is—  
a p p ro a c h in g  a  c ro s s in g ;  th e r e  is  n o  ev id en c e  
w h e th e r h e  h a d  g o n e  o v e r  t h a t  b e fo re  o r  n o t ;  
an d  he m u s t  e x e rc ise  t h a t  c a re  w h ic h  a n  40
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o r d in a r i ly  p r u d e n t  m a n  w o u ld  u n d e r the 
c irc u m s ta n c e s  in  w h ic h  he fo u n d  him self.

“ N ow , if , u n d e r  th e  c irc u m sta n c e s  in  which 
h e  fo u n d  h im se lf , h e  d id  a l l  t h a t  any  ordi­
n a r i ly  p r u d e n t  m a n  w o u ld  do, th e n  he would 
n o t  h a v e  b ee n  g u i l ty  o f c o n tr ib u to ry  negli­
g en ce  a n d  y o u  c o u ld  n o t  c h a rg e  i t  against 
h im .” ip .  4 2 6 , 1. 2 5 , to  p . 4 2 7 , 1. 18 .)

10

20

30

I t  w il l  be o b se rv ed  t h a t  th e  a t te n tio n  of the 
j u r y  w a s  d ire c te d  sp ec if ic a lly  to  th e  question  of 
w h e th e r  th e r e  w a s  c o n tr ib u to ry  neg ligence on the 
part of the father,  a n d  th e re  w as no  reference 
w h a te v e r  to  c o n tr ib u to ry  n eg lig en ce  on th e  p a r t 
o f J o s e p h , th e  d r iv e r  o f th e  c a r ,  excep t as the 
c o u r t  s ta te d  th e  le g a l  p r in c ip le s  ap p licab le  to  the 
r e la t io n s  e x is t in g  b e tw e e n  J o s e p h  a n d  h is  fa ther, 
th e  d e c e d e n t. U n d e r  th i s  c h a rg e  th e  ju ry  could 
n o t  p o s s ib ly  h a v e  b een  m is le d  in to  th in k in g  th a t 
th e  v e r d ic t  sh o u ld  b e  fo r  th e  d e fe n d a n t if there 
was contributory negligence on the part of Joseph; 
o n  th e  c o n tr a ry ,  th e  w h o le  em p h asis , so fa r  as 
th i s  p h a s e  o f t h e  c a se  is  concern ed , w as placed 
b y  th e  t r i a l  ju d g e  u p o n  th e  a lleg ed  con tribu to ry  
n e g lig e n c e  o f  th e  d e c e d e n t h im se lf.

B u t  in  o rd e r  to  av o id  a n y  possib le  question 
a b o u t  th e  m a t te r  th e  t r i a l  ju d g e , by w ay of ex tra  
p re c a u t io n ,  n e a r  th e  e n d  o f h is  ch a rg e , an d  before 
d e a lin g  w ith  th e  q u e s tio n  o f th e  m easu re  of dam ­
ag e s  in  th e  e v e n t o f a  reco v ery  fo r  th e  plaintiffs, 
s u m m a riz e d  th e  q u e s tio n s  w h ich  th e  ju ry  should 
c o n s id e r  (so  f a r  a s  r e la te d  to  th e  liab ility  of the 
d e f e n d a n t  to  r e s p o n d  in  d am ag e s  to  th e  plain tiffs) 
in  th e  fo llo w in g  la n g u a g e  ( i ta l ic s  o u r s ) :

“ T h a t  b r in g s  y o u  d o w n  to  th is , gentlem en, 
i f  y o u  fin d  t h a t  th e  r a i l r o a d  com pany exer­
c ised  th e  c a re  w h ich  th e  law  casts  upon 
a n d  th a t  i t  w a s  n o t  g u i l ty  of negligence^ t  
t h a t  e n d s  th e  c a s e ;  th e n  y ° u r  v®rd lc  men 
n o  c a u s e  of a c t io n ;  o r, if  you  find, g  -j
t h a t  th e  r a i l r o a d  c o m p an y  w as negligent, an 
t h a t  th e  deceased w as a lso  neglige ,40
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th a t  h is  n eg lig e n c e  c o n tr ib u te d  to  th e  in ju ry ,  
then , o f co u rse , t h e  p la in t i f f  c a n n o t  re c o v e r ;  
because, i f  M r . L a n g e  h im s e l f  w a s  n e g l ig e n t ,  
and  th e  c o m p a n y  w a s  n e g lig e n t  a lso — t h a t  is , 
th e  f a t h e r  I  am  s p e a k in g  of now — 'th en , o f 
course, th e  p la in t i f f  c a n n o t  re c o v e r ;  b e c a u se  
a  m an  c a n n o t  be n e g lig e n t  h im se lf  a n d  th e n  
have p eo p le  re c o v e r  fo r  h im .” ( p. 4 2 9 , 1. 1 8 , 
to  p. 4 3 0 , 1. 3 .)

C ounsel f o r  p la in t i f f s  a r g u e  t h a t  th e  t r i a l  ju d g e  
should n o t  h av e  p e r m it te d  th e  ju r y  to  s p e c u la te  
upon w h e th e r  th e  s o n  J o s e p h  w a s  th e  a g e n t  o f  
the f a th e r  o r  w h e th e r  th e y  w e re  en g a g e d  in  a  
common e n te rp r is e ,  e tc . B u t  th is  a r g u m e n t  lo ses  
sight of th e  f a c t  t h a t  in  th e  ab o v e  q u o te d  s u m m a ry  
this q u es tio n  w a s  n o t  s u b m itte d  to  th e  j u r y  a t  a l l ;  
in th e  fina l a n a ly s is  th e  t r i a l  ju d g e  l e f t  to  th e  
ju ry  tw o  q u e s tio n s , a n d  o n ly  tw o ;  F i r s t ,  w h e th e r  
the d e fe n d a n t h a d  e x e rc ise d  th e  c a re  w h ich  th e  
law c a s t u p o n  i t ;  S eco n d , w h e th e r  t h e  n e g lig e n c e  
of the d ec ed en t c o n tr ib u te d  to  th e  in ju ry .  S u re ly  
no c o m p la in t c a n  be m a d e  o f th e  c h a rg e  o n  t h a t  
score, e sp e c ia lly  w h e n  th e  t r i a l  ju d g e  h a d  p o in te d  
out in  d e ta i l  th e  spec ific  ev id en c e  u p o n  w h ic h  th e  
co n trib u to ry  n e g lig e n c e  o f th e  d e c e d e n t d ep e n d ed .

C ounsel f u r th e r  a r g u e  t h a t  th e  t r i a l  ju d g e  
should hav e  d e f in e d  w h a t  w o u ld  c o n s t i tu te  th e  
legal s ta tu s  u p o n  w h ich  im p u te d  n e g lig e n c e  w o u ld  
depend (see p. 1 5 , P o in t  I I  o f  B r ie f ) .

Such a rg u m e n t i s  fa lla c io u s ,  a s  i t  w o u ld  o n ly  
tend to  co n fu se  th e  is su e s , a n d  th e  t r i a l  ju d g e  
had a lre a d y  s ta te d  th e  le g a l r u le s  a p p lic a b le  to  
a case of im p u te d  c o n tr ib u to ry  n e g lig e n c e ; n o t  
only h ad  he s ta te d  th e  le g a l r u le s  b u t  h e  sp e c i­
fically p o in te d  o u t  t o  th e  j u r y  ( c a u t io n in g  th em , 
however, t h a t  th e y  m u s t  t r u s t  to  th e i r  o w n  re c o l­
lection o n  th e  s u b je c t)  t h a t  J o s e p h  s a id  t h a t  h e  
owned th e  c a r ;  t h a t  h e  d ro v e  i t ,  e tc . (p . 4 2 5 , 11. 
*■'0-30 .) I f  th e  t r i a l  ju d g e  h a d  u n d e r ta k e n  to  do  
w hat counse l no w  sa y s  h e  sh o u ld  h a v e  d o n e , i t
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m ig h t b e  t h a t  th e n  th e r e  w o u ld  be ground to 
u rg e  th e r e  w a s  le g a l  e r r o r  b ecau se  he had  done 
so. H o w e v e r  t h a t  m ay  be, w e  su b m it th a t  the 
c h a rg e  ta k e n  a s  a  w h o le  s ta te d  th e  law  accurately, 
a n d  t h a t  th e  j u r y  w e re  n o t  a n d  cou ld  no t have 
b een  m is le d  b y  a n y  in c id e n ta l  d iscussion  of the 
r e la t io n s  b e tw e e n  th e  d e c e d e n t an d  th e  driver 
o f th e  c a r .

10

T l i a t  p a r t  o f  t lie  c h a r g e  o f  th e  tr ia l  
ju d g e  u p o n  w h ic h  e r r o r  is  assigned, 
e v e n  i f  c o n s t r u e d  to  p e r m it  th e  ju ry  
to  i m p u t e  t h e  n e g lig e n c e  o f  th e  son as 
t h e  d r i v e r  o f  t h e  c a r  to  h is  fa th e r  as 
a  p a s s e n g e r  t h e r e i n  w a s  n o t erron­
e o u s .

T h e  a r g u m e n t  o f c o u n se l fo r  p la in tif fs  is based 
20 e n t i r e ly  u p o n  th e  c la im  th a t ,  a s  a  m a t t e r  o f  law , 

th e  r e la t io n s h ip  b e tw e e n  J o s e p h , th e  d riv e r  of the 
c a r ,  a n d  h is  f a th e r  is  m a s te r  a n d  se rv a n t or p rin ­
c ip a l  a n d  a g e n t,  o r  m u tu a l  re sp o n sib ility  in  a 
co m m o n  e n te r p r is e ,  d id  n o t  ex is t. T hey  quote cer­
t a i n  e x c e rp ts  f ro m  th e  c h a rg e  in  w h ich  th is  point 
is m e n tio n e d  b y  th e  t r i a l  ju d g e . See (p. 6 of 
B r i e f ;  p . 4 2 5 , 11. 3 0 -3 5 ; p . 4 2 6 , 11. 20-25  of C ase). 
B u t  in  t h e i r  a r g u m e n t  th e y  o m it to  quote th a t 
p a r t  o f th e  c h a rg e  w h e re in  th e  t r i a l  judge, after 

30 q u o t in g  th e  la w  f ro m  c e r ta in  decisions, sa id .

“ S o  y o u  see, g e n tle m e n , if  th e  deceased, Mr. 
L a n g e , h a d  n o  a u t h o r i t y  o v e r  th e  d r iv e r ,  and 
w a s  n o t  n e g l ig e n t  h im se lf , th e  re la tio n  o  ̂
m a s te r  a n d  s e r v a n t  * * * d id  n o t exist,
e tc . (p . 4 2 6 , 11. 1 -1 0 ).

I t  w i l l  b e  o b se rv e d  t h a t  th e  ch a rg e  qualified 
th e  g e n e ra l  s ta te m e n t  o f th e  ru le  a s  to the re la  
t i o n s  b e tw e e n  th e  so n  a n d  h is  f a th e r  by adding 
th e  l im i ta t io n  i f  th e  f a th e r  “h a d  n o  authority over 

40 th e  d r iv e r .”  A s th u s  q u a lified , w e subm it that
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this p a r t  o f th e  c h a rg e  w a s  n o t  le g a lly  e r ro n e o u s —  
even if  i t  be  c o n s id e re d  s e p a r a te  a n d  a p a r t  f ro m  
the o th e r p o r t io n s  o f th e  c h a rg e  q u o te d  b y  n s  
under P o in t  I I .  T h e  q u e s t io n  o f w h e th e r  o r  n o t  
the neg ligence o f th e  d r iv e r  o f a  v e h ic le  is  im p u t ­
able to  a n o th e r  o c c u p a n t  th e re o f  d o es n o t  d e p e n d  
necessarily  n o r  e n t i r e ly  u p o n  th e  r e l a t i o n  t h a t  
m ay h a p p e n  to  e x is t  b e tw e e n  th e m . T ru e , th e  f a c t  
of th e  e x is te n c e  o f  th e  r e la t io n  o f m a s te r  a n d  
servan t o r  o f p r in c ip a l  a n d  a g e n t  o r  o f a n  en g ag e- 10 
m ent in  a  co m m o n  e n te r p r i s e  m ay  h a v e  a n  im ­
p o rta n t b e a r in g  u p o n  th e  q u e s t io n  o f w h e th e r  th e  
negligence o f th e  d r iv e r  is  to  b e  im p u te d  to  o th e r  
occupants o f th e  v eh ic le , b u t  in  th e  l a s t  a n a ly s is  
th a t q u e s tio n  d o es n o t  d e p e n d  m e re ly  u p o n  th e  
p a r tic u la r  r e la t io n  t h a t  m a y  e x is t  b u t  r a th e r  u p o n  
the n a tu r e  o f  th e  c o n t r o l  o r  a u t h o r i t y  e x e rc ise d  
by the  m a s te r  o r  th e  p r in c ip a l ,  a s  th e  ca se  m a y  be, 
over th e  a c ts  o f th e  d r iv e r .  O f co u rse , in  th e  
o rd in ary  case  o f m a s te r  a n d  s e rv a n t ,  i t  w o u ld  be 20 
assum ed, a n d  p e r h a p s  n e c e s s a r i ly  so, t h a t  th e  
m aster w as e x e rc is in g  c o n tro l  o v e r th e  s e r v a n t ;  
hence, th e  n eg lig en c e  o f th e  l a t t e r  w o u ld  b e  im p u t ­
ed to  th e  fo rm e r. B u t  th e  a n s w e r  to  th e  q u e s ­
tion  of w h e th e r  th e  c o n t r ib u to r y  n e g lig e n c e  o f th e  
driver is  to  b e  im p u te d  to  th e  o c c u p a n t  o f th e  
autom obile d e p e n d s  u p o n  w h a t  c o n tro l ,  i f  a n y , 
was o r co u ld  h a v e  b e e n  e x e rc is e d  b y  s u c h  oc­
cup an t u p o n  th e  d r iv e r .

U nder th e  ev id en ce  in  th e  p r e s e n t  case , w e  sub- 3 
niit th a t  th e  j u r y  m ig h t  p r o p e r ly  h a v e  com e to  
the co n c lu sio n  t h a t  th e  f a th e r  o f th e  d r iv e r  o f 
the au to m o b ile  d id  in  f a c t  h a v e  a u th o r i ty  o v e r th e  
driver even  th o u g h  th e  l a t t e r  c la im e d  to  b e  th e  
owner of th e  a u to m o b ile , a n d  ev en  th o u g h  th e r e  
was no  com m on  e n te r p r is e .  T h e  ev id en c e  sh o w s 
th a t Jo sep h , th e  d r iv e r  o f th e  c a r ,  a s k e d  h is  f a th e r  
to go w ith  h im  o n  a  t r i p  to  H a s k e l l ; a t  t h a t  p la c e  
there  w as lo c a te d  th e  p l a n t  o f th e  H a s k e l l  Q u a r r y

40
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C o m p an y . T h e  f a th e r  w a s  th e  p re s id e n t of the 
c o m p a n y  (p . 8 7 , 11. 1 -1 5 ) ; a n d  w as the “real 
o w n e r” o f i t  (p . 1 0 4 , 1. 1 8 ) . T h e  ac tiv e  managers 
o f th e  c o m p a n y  w e re  J o h n  L a n g e  (p . 87 , 11. 20-25) 
a n d  J u r g e n  L a n g e , J r . ,  th e  l a t t e r  a t  th e  tim e of 
th e  a c c id e n t  b e in g  th e  s u p e r in te n d e n t  (p. 127, 11. 
2 0 -3 0 ) .  T h e  b o y  J o s e p h  w a s  n o t  connected  with 
i t  (p . 1 2 7 , 1. 3 2 ) .  I t  w a s  th e  cu sto m  fo r John 
to  s p e n d  th e  w eek  a t  H a sk e ll,  a n d  on  Saturday 

10 J o s e p h  w o u ld  go  a f t e r  h im  in  th e  au tom obile and 
b r in g  h im  h o m e  to  P a s s a ic  (p . 104 , 11. 10-20 ). 
J o s e p h  d e n ie d  t h a t  o n  th e  d a y  w h en  th e  accident 
h a p p e n e d  h is  f a th e r  w e n t  to  H a sk e ll  in  connec­
t io n  w i th  th e  c o m p a n y ’s b u s in ess , b u t  h is denial 
w a s  so m e w h a t q u a lif ie d . T h e  fa th e r ,  on arriv ing 
a t  H a s k e l l ,  s p e n t  tw o  a n d  a  h a lf  h o u rs  working 
o n  a n  a u to m o b ile  (p . 1 0 4 , 11. 2 0 -3 0 ). I n  view of 
th e  f a c t  t h a t  th e  f a th e r  w a s  th e  p re s id e n t and 

\ f in a n c ia l  b a c k e r , i t  is  p re p o s te ro u s  to  assum e that
20 w hen  h e  m e t  th e  s u p e r in te n d e n t— h is  ow n son—at 

H a s k e l l  th e y  d id  n o t  to  som e e x te n t  discuss the 
c o m p a n y ’s a f fa ir s .  T h is  so n  ( J o h n )  gave no tes­
t im o n y  o n  th i s  s u b je c t.  B u t  how ever th a t  m ay be, 
th e  p o in t  w h ic h  w e  a r e  n o w  u rg in g  is th a t  the 
j u r y  c o u ld  h a v e  fo u n d  t h a t  o n  th e  t r ip  back from 
H a s k e l l  th e  f a th e r  d id  in  f a c t  h a v e  con tro l or 
a u th o r i ty  o v e r th e  m in o r  son , w h e th e r o r no t he 
a t te m p te d  to  e x e rc is e  i t .  T h is  so n  lived  a t  home 
a n d  w a s  s u p p o r te d  b y  h is  fa th e r .  A t th e  tim e of 

30 th e  a c c id e n t  h is  f a th e r  w a s  p a y in g  fo r  h is educa­
t io n  a t  S te v e n s  I n s t i t u t e  a n d  m ade h im  an  al­
lo w a n c e  fo r  p e r s o n a l  ex p en ses , in c lu d in g  sufficient 
m o n ey  to  r u n  th e  a u to m o b ile  in  q u es tio n  indeed, 
h is  f a th e r  h a d  b o u g h t  a n d  p a id  fo r  i t  an d  made 
h im  a  p r e s e n t  o f i t  p r io r  to  th e  acc id en t (p. 100,
1. 3 0  to  p . 1 0 1 , 1. 2 5 ) .  U n d e r  th e se  circum stances, 
w e  s u b m it  t h a t  th e  j u r y  m ig h t w ell have found 
a s  a  m a t t e r  o f f a c t  t h a t  th e  f a th e r  d id  have con 
t r o l  o v e r th i s  so n .
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C ounsel fo r  p la in t i f f s  a r g u e  t h a t  n e g lig e n c e  is  
not to  be im p u te d  f ro m  th e  m e re  r e la t io n  o f p a r e n t  
and ch ild  a n d  th e n  th e y  s a y : “A n d  in d e e d  i t  h a s  
been so e x p re s s ly  h e ld .”  T h e n  fo llo w  re fe re n c e s  
to c e r ta in  ca ses  w h ic h  c o u n se l seem  to  th in k  s u s ­
ta in  th e ir  s ta te m e n t  (se e  p p . 12  a n d  1 3  o f B r ie f ) .
B u t a n  e x a m in a tio n  o f th e  ca se s  c i te d  b y  co u n se l 
show th a t  th e y  a r e  n o t  in  p o in t  a t  a l l .  A l l  o f 
them (w ith  o n e  e x c e p tio n )  a r e  ca se s  w h e re in  th e  
parent w as d r iv in g , a n d  th e  q u e s tio n  fo r  con- 10 
sid era tio n  w a s  w h e th e r  th e  n e g lig e n c e  o f th e  
p aren t w o u ld  b e  im p u te d  to  th e  c h ild , a n d  not 
w hether th e  n e g lig e n c e  o f th e  c h ild  w o u ld  b e  im ­
puted  to  th e  p a r e n t  w h e n  th e  c h ild  w a s  d r iv in g .
We g ra n t  t h a t  th e  m e re  e x is te n c e  o f th e  r e la t io n  
of p a re n t  a n d  c h ild  w o u ld  n o t  b e  d e c is iv e  o f th e  
question, b u t  t h a t  r e la t io n  is  o n e  o f th e  f a c ts  f ro m  
which th e  j u r y  m ig h t  re a s o n a b ly  fin d  t h a t  th e  
fa ther h a d  su ffic ie n t c o n tro l  o v e r th e  a c ts  o f th e  
child to  m ak e  th e  f a th e r  c h a rg e a b le  w i th  th e  20  
negligence o f th e  l a t t e r .

The o n ly  ca se  c i te d  b y  c o u n se l fo r  p la in t if f s ,  
w herein th e  c h ild  w a s  d r iv in g , is  Buckler v. New­
man, 116  111. A p p . 5 4 6 . T h is  h e ld  t h a t  th e  mere 
fact th a t  th e  d r iv e r  w a s  th e  so n  o f th e  o th e r  oc­
cupan t of th e  v eh ic le , h is  m o th e r , d id  n o t  r e n d e r  
the n eg ligence  o f th e  so n  im p u ta b le  to  th e  m o th e r .
B u t in  th e  o p in io n  th e  c o u r t  p o in te d  o u t  t h a t  th e  
test of su c h  im p u te d  n e g lig e n c e  d e p e n d e d  u p o n  
w hether th e  m o th e r  h a d  th e  “right of control” 30 
over th e  so n  so  a s  to  c o n s t i tu te  th e  r e la t io n  o f 
m aster a n d  s e r v a n t  b e tw e e n  th e m ;  a n d  th e  c o u r t  
fu r th e r  s a id  t h a t  w h e th e r  th e r e  w a s  su c h  “ r ig h t  
of co n tro l” was a question of fact for the jury.
The ju d g m e n t o f th e  t r i a l  c o u r t  in  fa v o r  o f th e  
p la in tiff w as re v e rs e d  b e c a u se  th e  t r i a l  c o u r t  h a d  
charged t h a t  a s  a  matter of late th e  j u r y  sh o u ld  
find in  fa v o r o f th e  d e f e n d a n t  i f  th e r e  w a s  n e g l i ­
gence on  th e  p a r t  o f th e  d r iv e r .  T h is  ca se  is
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r e a l ly  a n  a u th o r i t y  fo r  th e  d e fe n d a n t because un­
d e r  th e  p la in t i f f ’s o w n  a rg u m e n t,  a l l  th a t  was done 
in  th e  p r e s e n t  c a se  w a s  to  leave  to  th e  ju ry  the 
q u e s t io n  o f w h e th e r  th e  f a th e r  h a d  con tro l over 
th e  d r iv e r .

W e  fin d  a  ca se  in  M a s s a c h u s e tts  w hich  is direct 
a u th o r i ty  fo r  o u r  p r e s e n t  p ro p o s itio n .

I n  P e a b o d y  v .  H a v e r h i l l ,  e tc .  B y .  C o ., 200  Mass.
2 7 7 , 8 5  N . E . 1 0 5 1 , th e  c o u r t  s a id :  

io
“N o r  is  th e  m e re  re la t io n  of p a ren t and 

c h i ld  d e c is iv e  u p o n  th is  q u es tio n . U ndoubt­
ed ly , i f  a  f a th e r  is  d r iv in g  h is  young child, 
('■ i f  3 . c h i ld  is  d r iv in g  h is  p a r e n t  w hile under 
th e  g e n e ra l  c o n tro l  o r  th e  sp ec ia l supervision 
o f th e  l a t t e r ,  th e  n eg lig en c e  of th e  one who 
w a s  d r iv in g  w o u ld  be im p u te d  to  th e  other. 
A n d  u n d o u b te d ly  th e  re la t io n s h ip  of parent 
a n d  c h ild  w o u ld  m a k e  i t  e a s ie r  to  in fer the 
e x is te n c e  o f s u p e rv is io n  a n d  c o n tro l th an  if 
th e  q u e s t io n  a ro s e  b e tw e en  m ere  strangers; 

20  a n d  th i s  is  e s p e c ia lly  so  i f  th e  ch ild  is a 
m in o r .”

I n  t h a t  c a se  th e  c o u r t  w a s  of th e  opin ion  that 
i t  w a s  a  q u e s t io n  fo r  th e  ju r y  to  say  w hether the 
n e g lig e n c e  o f th e  p la in t i f f ’s son , w ho w as driving 
th e  v eh ic le , s h o u ld  b e  im p u te d  to  th e  p lain tiff.

C o u n se l a lso  a t t e m p t  to  p o in t  o u t a n  analogy 
b e tw e e n  th e  r e la t io n  o f p a r e n t  a n d  ch ild  and  the 
r e la t io n  o f h u s b a n d  a n d  w ife  so f a r  as re la tes to 
th e  d o c t r in e  o f im p u te d  n eg lig en ce , a n d  they  cite 
th e  ca se  o f P e n n s y l v a n i a  B .  B .  C o . v .  G oodenough , 

5 5  N . J .  L . 5 7 7 , a s  a u th o r i ty  fo r  h o ld in g  th a t the 
n e g lig e n c e  o f th e  h u s b a n d  c a n n o t be im puted to 
th e  w ife  in  a n  a c tio n  w h e re  sh e  is  seeking to re­
co v e r fo r  in ju r ie s  re c e iv e d  b y  h e r  (p . 12  of B rief). 
B u t  th e  a n a lo g y  w h ic h  co u n se l seek to  draw  is 
s o m e w h a t u n f o r tu n a te  so  f a r  a s  i t  depends upon 
th e  G o o d e n o u g h  case , a s  t h a t  case  decided exactly 
to  th e  c o n t r a r y  o f w h a t  c o u n se l suppose. I t  held 

40  t h a t  in  a n  a c t io n  b y  h u s b a n d  a n d  a  w ife for a
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personal i n ju r y  to  th e  w ife , th e  n e g lig e n c e  o f th e  
husband w o u ld  d e fe a t  th e  a c tio n . T h e  c h a rg e  o f 
the t r ia l  ju d g e  t h a t  th e  n e g lig e n c e  o f th e  h u s b a n d  
could n o t  be im p u te d  to  th e  w ife  w a s  h e ld  to  be 
erroneous a n d  a  ju d g m e n t  fo r  th e  p la in t i f f  w a s  
for th a t  re a s o n  re v e rse d . O f c o u rse , w e  d o  n o t  
claim  th a t  th e r e  is  a n y  n e c e s s a ry  a n a lo g y  b e tw e e n  
the re la t io n  o f h u s b a n d  a n d  w ife  a n d  th e  r e la t io n  
of p a re n t  a n d  c h i ld  so  f a r  a s  c o n c e rn s  th i s  d o c­
trin e  of im p u te d  n e g lig e n c e . B u t  w e d o  u rg e  t h a t  10 
the q u es tio n  d e p e n d s  n o t  so  m u c h  u p o n  th e  r e la ­
tion b e tw een  th e  p a r t i e s  a s  u p o n  th e  f a c t  o f th e  
existence v e l  n o n  o f c o n tro l  o r  a u th o r i ty .  W e s u b ­
m it th a t  in  th e  p r e s e n t  ca se  th e r e  w a s  ev id en ce  
from w h ich  th e  j u r y  m ig h t  p ro p e r ly  h a v e  fo u n d  
th a t th e  f a th e r  d id  h a v e  s u c h  c o n tro l  o r  a u th o r i ty  
over h is  m in o r  so n  in  th e  d r iv in g  o f th e  a u to m o ­
bile— o r to  p u t  i t  a n o th e r  w ay , t h a t  th i s  q u e s t io n  
was n o t so  c le a r  t h a t  th e  p la in t if f s  w e re  e n t i t le d  
to have th e  t r i a l  ju d g e  ru le ,  a s  a  m a t t e r  o f law , 20  
th a t th e  f a th e r  d id  n o t  h a v e  o r  e x e rc ise  a n y  c o n ­
tro l w h a te v e r o v e r th e  m in o r  so n .

P la in tiffs  c a n n o t  c o m p la in  o f th e  c h a rg e  o n  th is  
subject b ecau se  th e  t r i a l  ju d g e  s ta te d  t h a t  th e  f a c t  
th a t th e  boy  w a s  u n d e r  21 d id  n o t  m a k e  a n y  d if fe r ­
ence (p . 42 6 , 1. 1 5 ) .  A t  th e  t r i a l  c o u n se l fo r  d e ­
fen d an t o b jec te d  to  th i s  p a r t  o f th e  c h a rg e  (p .
434, 11. 1 -1 0 ) , a n d  w e s t i l l  th in k  i t  w a s  e r ro n e o u s .
B u t how ever t h a t  m a y  be, c o u n se l fo r  p la in t if f s  
are c e r ta in ly  n o t  in  a  p o s i t io n  to  c o m p la in  th e re o f .

W e th e re fo re  s u b m it  t h a t  even  i f  th is  p a r t  o f th e  
charge be c o n s id e re d  w i th o u t  r e g a r d  to  th e  o th e r  
po rtions o f c h a rg e  to  w h ic h  w e h a v e  c a lle d  a t t e n ­
tion  u n d e r  P o in t  I I ,  n e v e r th e le s s  th e  c h a rg e  in  
th is re sp e c t w a s  n o t  e r ro n e o u s .
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I V .

T h e  a lle g e d  e r r o r  i n  th e  c h a r g e  did not 
i n j u r i o u s l y  a f f e c t  th e  su b sta n tia l  
r i g h t s  o f  t h e  p l a i n t i f f s .

S e c tio n  2 7  o f th e  P r a c t ic e  A c t o f 1912  provides 
a s  fo l lo w s :

“ N o  ju d g m e n t  s h a l l  be reversed , or new 
10 t r i a l  g r a n te d ,  o n  th e  g ro u n d  o f m isdirection, 

* * * u n le s s  a f t e r  e x a m in a tio n  of the
w h o le  case , i t  s h a l l  a p p e a r  t h a t  th e  e rro r in­
ju r io u s ly  a f fe c te d  th e  s u b s ta n t ia l  r ig h ts  of a 
p a r ty . ”

U n d e r  th i s  s e c tio n  th e r e  is  no  p re su m p tio n  th a t 
a n  e r ro n e o u s  in s t r u c t io n  is  p re ju d ic ia l.  The New 
Y o rk  a u th o r i t y  c i te d  b y  co u n se l fo r  p la in tiffs  on 
p a g e  1 7  o f t h e i r  b r ie f  m a y  be good law  in  the 
S ta te  o f N e w  Y o rk , b u t  i t  is  n o t  th e  law  in  New 
J e r s e y  in  v iew  o f th i s  p ro v is io n  of th e  Practice 

20  A c t o f  1 9 1 2 ; o n  th e  c o n t r a r y  w e su b m it the  bur­
d e n  is  o n  th e  p a r ty  c o m p la in in g  of e rro r , to  show 
n o t  o n ly  t h a t  th e r e  is  e r ro r ,  b u t  a lso  th a t  such 
e r r o r  “in ju r io u s ly  a f fe c te d ” h is  s u b s ta n tia l  rights.

I n  th e  p r e s e n t  c a se  th e  s u m m a ry  of th e  evidence 
w h ic h  w e  h a v e  g iv e n  in  o u r  c r itic ism  of the 
“A b s t r a c t”  in  b r ie f  o f th e  p la in t if fs  dem onstrates 
t h a t  ( i f  th e r e  w a s  a n y  q u e s tio n  of fa c t for the 
j u r y  to  c o n s id e r  a t  a l l  w i th  re sp e c t to  th e  alleged 

30 n e g lig e n c e  o f th e  d e fe n d a n t  o r  th e  con tribu to ry  
n e g lig e n c e  o f th e  p la in t i f f s ’ t e s ta te )  a  verd ic t dif­
f e r e n t  f ro m  t h a t  w h ic h  w a s  in  fa c t  ren d ered  could 
n o t  h a v e  b e e n  s u s ta in e d — in  o th e r  w ords, a  righ t­
eo u s  r e s u l t  h a s  b ee n  re a c h e d ;  a n d  indeed, as we 
su b m it, th e  o n ly  p o ss ib le  r e s u l t  u n d e r  th e  evidence. 
T o  c h a n g e  th i s  r e s u l t  o n  a  m e re  te c h n ic a l objection 
o n  a  p o in t  c o n c e rn in g  w h ic h  n o  re q u e s t was made 
to  th e  t r i a l  ju d g e , w o u ld  be c o n tra ry  to  both the 
l e t t e r  a n d  th e  s p i r i t  o f  th e  P ra c tic e  A ct of 1912. 

4 0  T h e  ev id en c e  h e re in b e fo re  sum m arized  shows
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that if  a  v e rd ic t  h a d  b e e n  r e n d e re d  in  f a v o r  o f th e  
plaintiffs o n  th e  g ro u n d  t h a t  th e re  w a s  n e g lig e n c e  
on the  p a r t  o f th e  d e f e n d a n t  w i th  r e s p e c t  to  
either th e  c ro s s in g  b e ll  o r  th e  e n g in e  s ig n a ls , su c h  
verdict co u ld  n o t  h a v e  b e e n  s u s ta in e d .

Eissing v. Erie R. R. Co., 73  N . J .  L . 3 4 3 ;
Holmes v. Pennsylvania R. R. Co., 74  N .

J .  L . 4 6 9 ;
Weiss v. Central R. R. Co., 7 6  N . J .  L .

3 4 8 ;
Stetson v. Baltimore & 0. R. Co., 77  N .

J .  L . 1 2 1 ;
Howe v. Northern R. R. Co., 7 8  N . J .  L . 

j 6 8 3 ;
Blauvelt v. Erie R. R. Co., 81  N . J .  L .

1 4 2 .

A v e rd ic t in  fa v o r  o f th e  p la in t if f s  w o u ld  h a v e  
to be se t a s id e  o n  th e  f u r th e r  g ro u n d  t h a t  th e re  
was c o n tr ib u to ry  n e g lig e n c e  o n  th e  p a r t  o f th e  
p lain tiff’s  te s ta te .  T h e  a u th o r i t i e s  a r e  c le a r  t h a t  
a guest w ho  is  r id in g  in  a  v e h ic le  m u s t  e x e rc ise  
the d u ty  of re a s o n a b le  c a re  o n  h is  o w n  p a r t  e n t i r e ­
ly in d ep en d en t o f th e  q u e s t io n  o f w h e th e r  o r  n o t  
the neg ligence  o f th e  d r iv e r  o f th e  v e h ic le  is  im ­
putable to  th e  g u e s t.  T h e  fo llo w in g  a r e  a  few  o f 
the m an y  cases  t h a t  m ig h t  b e  c i te d  o n  th i s  p o i n t :

Mittelsdorfer v. West Jersey & S. S. R.
R. Co., 7 7  N . J .  L . 6 9 8 ;

Clarke v. Connecticut Co., 76  A tl .  5 2 3 ;
Davis v. Chicago etc. R. Co., 1 5 9  F e d . 1 0 ;
Brommer v. Pennsylvania R. R. Co., 179  

| F e d . 5 7 7 ;
Erie R. R. Co. v. Hurlhurt, 2 2 1  F e d . 9 0 7 ;
United Railways Co. v. Crain, 91  A tl .

4 0 5 ;
Tousley v. Pacific Ry. Co., 1 3 7  P a c .  3 1 ;
Noakes v. New York Cent. R. R., 1 0 6  N .

Y . S u p p . 5 2 2 ; (a ff irm e d  1 9 5  N . Y. 
! 5 4 3 ) ;
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Read v. New York Gent. R. R., 107 N.Y. 
S u p p . 1 0 6 8 ;

Gaminez v. Brooklyn etc. R. Go., I l l  N. 
Y . S u p p . 3 8 ;

Pouch v. Staten Island Ry. Go., 126 N. 
Y . S u p p . 7 3 8 ;

Lake Shore & M. S. Ry. Go. v. Bouts, 45 
N . E . 8 1 2 ;

Brickell v. New York Gent. R. R., 120 N. 
io  Y . 2 9 0 ;

Marsh v. Kansas Gity Ry. Go., 78 S. W. 
2 8 4 .

I f  th e r e  is  e r r o r  o n  th e  p a r t  o f th e  t r ia l  judge 
in  s u b m i t t in g  a  q u e s t io n  to  th e  ju ry ,  such error 
d o es n o t  e n t i t le  th e  p a r ty  c o m p la in in g  thereof to 
a  r e v e r s a l  if , u p o n  a l l  th e  ev idence, a  verdict in 
fa v o r  o f th e  c o m p la in in g  p a r ty  co u ld  n o t lawfully 
h a v e  b e e n  s u s ta in e d .  U n d e r  su ch  circum stances 
a n  e r r o r  in  th e  c h a rg e  m a y  he d isreg a rd ed  as it 

20  c o u ld  n o t  h a v e  p re ju d ic e d  th e  u n su ccessfu l party.

Mallery v. Erie R. R. Go., 86 N. J . L.
210;

Aetna Indemnity Go. v. Goal Go., 154 
F e d . 5 4 5 ;

Robinson v. Denver Gity Go., 164 Fed. 

1 7 4 ;
Brobst v. Brock, 10  W a ll. 5 1 9 ;

3Q West v. Gambden, 1 3 5  U . S. 507 .

I f  “ th e  w h o le  c a se ” h e  ex am in ed , w e subm it tha t 
i t  w i l l  a p p e a r  t h a t  a  v e rd ic t  in  fa v o r of the  p lain­
tiffs  c o u ld  n o t  h a v e  b ee n  su s ta in e d . I t  follows 
t h a t  th e  te c h n ic a l  e r r o r  o f w h ich  com plain t is 
m ad e , i f  i t  h e  e r r o r ,  h a s  n o t  in ju r io u s ly  affected 
th e  s u b s ta n t i a l  r ig h t s  o f th e  p la in tiffs . They 
h a v e  h a d  th e i r  d a y  in  c o u r t  a n d  a f te r  a n  exhaust­
iv e  t r i a l  th e  j u r y  b ro u g h t  in  a  v e rd ic t in  favor 
o f th e  d e fe n d a n t .  T h a t  r e s u l t  sh o u ld  n o t be dis-
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turbed m ere ly  b e c a u se  c o u n se l fo r  p la in t if f s  im ­
agine th a t  th e re  m a y  h a v e  b ee n  so m e te c h n ic a l  
error w h ich  b y  a  p ro c e s s  o f  u l t r a - r e f in e d  r e a s o n ­
ing m ay be t o r tu r e d  in to  p re ju d ic e .

V.
The ju d g m e n t in  f a v o r  o f  th e  d e fe n d ­

a n t  sh o u ld  be a ffirm e d .

Collin s  & C orbin , 10 
A tto rn e y s  o f D e fe n d a n t.

Gilbert Collins,
Geo. S. H obart,

O f C o u n se l.
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N o t i c e  o f  A p p e a l .

C O U R T  O F  E R R O R S  A N D  A P P E A L S .

10
R a c h e l  A n n  L a n g e  a n d  J u r g e n  

P . L a n g e ,  J r ., E x e c u t o r s  & c., 
u n d er  the. l a s t  w i l l  a n d  t e s t a ­
m e n t  o f J u r g e n  P . L a n g e ,

Plaintiffs-Appellants, Notice 
of Appeal.

N e w  Y o r k ,  S u s q u e h a n n a  a n d  
W e s t e r n  R a il r o a d  C o m p a n y ,

D e f e n d a n t - A p p e l l e e .

20

To M essrs. C o llin s  & C o rb in , A tto rn e y s  o f  D e ­
fe n d a n t :

T a k e  n o t ic e ,  t h a t  t h e  p la i n t i f f  a p p e a ls  f r o m  
th e  w h o le  o f  t h e  j u d g m e n t  e n t e r e d  i n  t h i s  c a u s e  

on th e  f o l lo w in g  g r o u n d s :

The fo llo w in g  q u e s tio n s  w e re  o v e r ru le d :

1 . To th e  w itn e s s  P e te r  J .  R o g e rs :

“ Q. I f  y o u  a r e  p o s it iv e  t h a t  y o u  sa w  y o u r  
f r ie n d  a p p ro a c h in g  a t  tw e n ty  m ile s  a n  h o u r  
o r le ss  a n d  th e  b e ll  w a s  r in g in g , d o n ’t  yo u  
th in k  y o u r  a t t e n t io n  w o u ld  h a v e  b e e n  a t ­
t r a c te d  to  i t ?

“ Q. W o u ld  i t  o r  n o t?

The fo llo w in g  q u e s tio n s  w e re  a d m i t te d :

2 . T o  th e  w itn e s s  E d w in  L a n g e :

“ Q. D id  y o u  sa y  b e fo re  th e  m e m b e rs  o f 40 
th e  S e p te m b e r p a n e l  o f th e  g r a n d  ju r y  w h e n
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y o u  w e n t  b e fo re  th e m  in  re fe ren ce  to  this 
v e ry  m a t te r  t h a t  y o u  d id  h e a r  th e  crossing 
b e l l? ”

3 . T o  th e  w itn e s s  J o h n  S c h m id t:

“ Q*. D id  h e  te s t i f y  o n  th a t  occasion before 
th e  g r a n d  j u r y  w h e n  d ep o s in g  ab o u t the  acci­
d e n t ,  th e  c o llis io n  b e tw e en  th e  engine and 
th e  a u to m o b ile  in  w h ic h  h is  fa th e r  w as rid ­
in g  t h a t  d a y  a n d  w a s  k ille d , t h a t  he heard 
th e  c ro s s in g  b e ll?  A . H e  te s tified  yes, bu t 
I  do  n o t  re m e m b e r w h a t  to . W h a t w as th a t 
q u e s t io n  a g a in ?

“ Q. T h a t  h e  h e a rd  th e  c ro ssin g  bell? A. 
I  c o u ld  n o t  re m e m b e r every  testim ony  th a t 
to o k  p la c e  th e re .  I  do  n o t  know  as I  could 
te s t ify .  I  to o k  a  c o n s ti tu tio n a l  oath .

“The Court: T h a t  does n o t m ake any 
d iffe ren c e  w h a t  y o u  th in k  ab o u t it. The 
C o u r t  r u le s  t h a t  y o u  m u st, t h a t  is  the law 
of o u r  S ta te .

“The Witness: I  have sworn mat I 
would not disclose what took place.

“The Court: We won’t argue about it 
that is the ruling of the Court.

“The Witness: Alright, Will you re­
peat that question.
“ Q. D id  h e  te s t i f y  t h a t  a s  he approached 

t h a t  c ro s s in g  in  a n  au to m o b ile  th a t  he heard 
th e  c ro s s in g  b e ll?

“ Q. D id  h e  o n  t h a t  occasion  te s tify  th a t 
a s  h e  a p p ro a c h e d  th e  c ro ss in g  he h ea rd  the 
e n g in e  b e ll?

“ Q. D id  h e  te s t i f y  t h a t  he h ea rd  some 
b e l l? ”

4 . T o  th e  w itn e s s , J o s e p h  A . B erg en :

“ Q. Y o u  a r e  c le rk  o f th e  G ra n d  J u ry  of 
P a s s a ic  C o u n ty ?

“ Q. A n d  w e re  y o u  su c h  c le rk  fo r feeptem-
t)6i* 1913« •

“ Q. D id  t h a t  g ra n d  ju r y  hav e  before i t
th e  m a t te r  of th e  in v e s tig a tio n  of th is  acc -
d e n t a t  T w e n ty -se v e n th  S tre e t?  #

“ Q. D o  y o u  re c o lle c t F a th e r  Edwm Lang> 
being  c a lle d  a s  a  w itn e s s ?



3

N o t i c e  o f  A p p e a l .

“ Q. Y o u  to o k  n o te s  a t  th e  tim e , d id  y o u ?
“Q. P le a s e  r e f e r  to  y o u r  n o te s .
“ Q. H e  w a s  o ne  o f  th e  w itn e s s e s  b e fo re  

th e  g ra n d  ju r y ?
“Q. D id  h e  te s t i f y  a s  to  th i s  a c c id e n t?
“Q. D id  he , in  h is  te s t im o n y , b e fo re  th e  

g ra n d  ju r y  sa y  t h a t  h e  h e a rd  a  b e ll  r in g in g ?
“ Q[. Y e s ; lo o k  a n d  see i f  y o u  h a v e  a n y  

reco rd  o f  h is  h a v in g  te s t if ie d  on  th e  s u b je c t  
of th e  b e ll? ”

5 T he C o u r t  c h a rg e d  th e  j u r y :

“ I f  y o u  f in d  t h a t  th e y  d id  n o t  g iv e  th e  
n ecessary  s ig n a l ,  th e n , o f  co u rse , y o u  m u s t  
go to  th e  n e x t  s ta g e  o f th e  case , a n d  see 
w h e th e r th e re  w a s  a n y  c o n tr ib u to ry  n e g li­
gence.

“ N ow , in  th a t ,  y o u  w o u ld  n a tu r a l ly  ta k e  
up  f irs t, th e  b o y  J o s e p h , w h a t  m s  a c tio n s  
w ere, a n d , th e n , w h a t  th e  a c tio n s  o f th e  
fa th e r  w ere .

“ T h is  is  th e  la w  w i th  re fe re n c e  to  c o n ­
t r ib u to ry  n eg lig en c e , i f  y o u  f in d  t h a t  th e re  
w as su c h  o n  th e  p a r t  o f th e  b o y :

“ ‘W h e re  a  p e r s o n  re c e iv e d  a n  in ju r y  b y  
co llis ion  w ith  a  r a i l r o a d  w h ile  r id in g  b y  in ­
v ita tio n  a n d  w i th o u t  h ire ,  in  a  c a r r ia g e  d r iv ­
en a n d  o w n e d  b y  a n o th e r ,  th e  n e g lig e n c e  o f 
th e  d r iv e r  is  n o t  im p u ta b le  to  h im .’

“ In  th is  case , a s  I  r e c a l l  th e  te s tim o n y ,—  
you w ill  h av e  to  t r u s t  to  y o u r  re c o lle c tio n , 
how ever,— th e  so n  J o s e p h  s a id  t h a t  h e  o w n ­
ed th e  c a r , t h a t  i t  w a s  l ic e n se d  in  h is  n am e , 
an d  t h a t  he d ro v e  i t ,  t h a t  h e  ch o se  th e  co u rse  
th a t  th e y  w e re  to  ta k e , t h a t  h e  s e le c te d  th is  
p a r t ic u la r  ro a d  t o  go  a n d  t h a t  i t  w a s  h is  
c a r  a n d  h e  w a s  d r iv in g  it .

“ T he C o u r t  h a s  a lso  s ta te d  th e  la w  in  th is  
w a y :

“ ‘I f  th e  r e la t io n  o f m a s te r  a n d  s e rv a n t ,  
o r p r in c ip a l  a n d  a g e n t,  o r  m u tu a l  r e s p o n s i­
b ility  in  a  co m m o n  e n te rp r is e ,  d id  n o t  in  f a c t  
ex is t b e tw e en  th e  d e c e a se d  a n d  th e  d r iv e r , 
the  n eg lig en c e  o f th e  d r iv e r  i s  n o t  im p u ta b le  
to  th e  d eceased . T h e  f a c t  t h a t  th e  d eceased
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w a s  a  g u e s t  w h o  w h ile  r id in g  in  th e  private 
c o n v e y a n c e  o f a n o th e r  is  in ju re d  by the  negli­
g en ce  o f a  t h i r d  p a r ty ,  m ay  recover against 
th e  l a t t e r ,  n o tw i th s ta n d in g  th a t  the negli­
g en ce  o f th e  d r iv e r  o f th e  conveyance in  driv­
in g  h is  a u to  c o n tr ib u te d  to  th e  in ju ry , where 
th e  p e r s o n  in ju r e d  is  w ith o u t f a u lt  and  had 
n o  a u th o r i ty  o v er th e  d r iv e r .’

“ So y o u  see, G e n tlem e n , if  th e  deceased, 
M r. L a n g e , h a d  n o  a u th o r i ty  o v er th e  driver, 
a n d  w a s  n o t  n e g lig e n t  h im se lf, an d  the  rela­
t io n  o f m a s te r  a n d  s e rv a n t  o r  p rin c ip a l and 
a g e n t  o r  m u tu a l  re s p o n s ib ili ty  in  a  common 
e n te r p r is e  d id  n o t  e x is t, th e n  i t  does n o t make 
a n y  d iffe ren c e  h o w  n e g lig e n t  th e  hoy was, and 
t h a t  n e g lig e n c e  c o u ld  n o t  he im p u te d  to  the 
f a th e r —

“ N o w  a s  to  th e  d u ty  o f th e  fa th e r—
“ T h e  F o r e m a n : W o u ld  th a t  be t ru e  if the 

b o y  w e re  u n d e r  tw e n ty -o n e ?
“ T h e  Co u r t : I t  does n o t  m ake any  differ­

ence. I  c h a rg e  yo u  t h a t  i t  does n o t make 
a n y  d iffe ren c e . I f  he w a s  u n d e r  twenty-one, 
i f  h e  w a s  th e  m a n  in  c h a rg e  o f th a t  car, if 
h e  o w n e d  i t ,  a n d  th e se  re la tio n sh ip s  w hich 1 
h a v e  in d ic a te d  to  y o u  d id  n o t e x is t and  the 
d ec ease d  h a d  n o  c o n tro l over th e  car, then 
th e  n e g lig e n c e  o f th e  so n  is  n o t  im putable 
t o  th e  d eceased , a n y  m o re  th a n  th e  negligence 
w o u ld  h e  im p u ta b le  to  h im  if  th e  d river was 
so m eb o d y  w h o  w a s  n o t  h is  son .”

* * * * *
“ M r . H o ba rt : T h e  d e fe n d a n t excepts to 

t h a t  p a r t  o f y o u r  H o n o r ’s ch a rg e  w hich dealt 
w i th  th e  q u e s tio n  o f th e  p rov isions of the 
C ro ss in g  S ta tu te ,  f ro m  w h ich  th e  ju ry  might 
i n f e r  t h a t  th e r e  is  a n y  s ta tu to ry  duty on the 
p a r t  o f th e  c o m p a n y  to  b low  th e  w histle  m  
c itie s . T h a t  is  n o t  re q u ire d  a t  a ll  by tne

’h e  Co u r t : W e ll, I  d o n ’t  th in k  I said 
, b u t  I  s a y  th is ,  G en tlem en , as Mr. H - 
say s , th e re  is  n o  d u ty  u p o n  the railroad 

o any  to  b lo w  a  w h is tle  w hen  the
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ap p ro ach e s  a  c r o s s in g ;  w h a t  I  d o  say , i f  I  
h av e  n o t  a l r e a d y  s a id  i t ,  is , t h a t  i f  th e y  d id  
blow  t h a t  in  p la c e  o f th e  b e ll ,  t h a t  th e n  
they  d id  p e r fo rm  th e i r  d u ty .  I  th in k  t h a t  i s  
w h a t I  s a id  b e fo re .”

D ated , J u n e  2 6 , 1 9 1 5 .

N E W  J E R S E Y  S U P R E M E  C O U R T .

Rachel Ann Lange and J urgen 
P. Lange, J r., Executors &c., 
under the last w ill and testa­
ment o f J urgen P . Lange,

New Y ork , S u s q u e h a n n a  & W e s te rn  R a i l ro a d  
Company, th e  d e f e n d a n t  in  th i s  c a u se , w a s  su m ­
moned to  a n s w e r  u n to  R a c h e l A n n  L a n g e  a n d  
Ju rgen  P . L an g e , J r . ,  E x e c u to r s  &c., u n d e r  th e  
last m i l  a n d  te s ta m e n t  o f J u r g e n  P . L a n g e , de- 30 
ceased, th e  p la in t if f s  th e re in ,  in  a n  a c tio n  a t  law  
upon th e  fo llo w in g  c o m p la in t :

I Warren Dixon, 
A tto r n e y  o f A p p e lla n ts .

J u d g m e n t  R e c o r d  
IN THE io

New York, Susquehanna and 
Western Railroad Company,

D e f e n d a n t - A p p e l l e e .

P l a i n t i f f s - A p p e l l a n t s ,  

v s . 20

40
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Complaint.
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P la in ti f f s ,  re s id in g  a t  L ak ev iew , P a ssa ic  C oun­
ty ,  N ew  J e r s e y ,  s a y  t h a t :

1. A t  a l l  t im e s  h e re in  s ta te d ,  d e fe n d a n t was, 
a n d  s t i l l  is , a  r a i l r o a d  c o rp o ra tio n , engaged  in  
th e  b u s in e s s  o f  r a i l r o a d in g  w i th in  th e  C oun ty  of 
P a s s a ic ,  a n d  S ta te  o f N ew  J e r s e y  a fo resa id .

2 . O n  th e  2 7 t h  d a y  o f S ep tem b er , 1913 , de­
f e n d a n t  o p e ra te d , c o n tro l le d  a n d  m an ag e d  a  cer­
t a in  r a i l r o a d ,  r a i l r o a d  t r a c k s ,  r a i l r o a d  s team  loco­
m o tiv e s , r u n n in g  th e re o n , a c ro s s  a  c e r ta in  public 
h ig h w a y  in  P a te r s o n ,  N ew  J e r s e y , w h ich  said  
h ig h w a y s  is  co m m o n ly  c a lle d  E a s t  2 7 th  S tree t, 
a n d  is  c ro s se d  b y  s a id  r ig h t-o f-w ay  o p e ra ted  and  
c o n tro l le d  b y  th e  d e fe n d a n t,  a t  g rad e .

3 . S a id  rig h t-o f-w ay , w i th  th e  t r a c k s  thereon, 
a t  s a id  tim e , r a n  in  a  g e n e ra l ly  e a s te r ly  an d  w est­
e r ly  d ire c t io n , a n d  s a id  p u b lic  h ig h w ay  ra n  in  a 
g e n e ra l ly  n o r th e r ly  a n d  s o u th e r ly  d irec tio n , and  
a d ja c e n t  to  s a id  r ig h t-o f-w a y  a n d  to  sa id  h igh­
w a y  o n  th e  n o r th e a s t  c o rn e r  o f  s a id  in te rsec tio n  
w e re  b u ild in g s  a n d  e re c tio n s  so c o n s tru c te d  as to 
o b s t r u c t  th e  v iew  o f p e rs o n s  a p p ro a c h in g  said 
r ig h t-o f-w a y  a lo n g  s a id  h ig h w a y  fro m  th e  n o rth  
a s  to  t r a i n s  o r  lo co m o tiv e s  t ra v e l in g  a lo n g  the 
t r a c k s  in  s a id  r ig h t-o f-w a y  in  a  w e ste rly  d irec tion  
u n t i l  th e  s a id  p e r s o n s  so t r a v e l in g  on  sa id  h ig  - 
w a y  w e re  c lo se  to  o r  u p o n  th e  s a id  w estbound 
t r a c k ,  a n d  b y  re a s o n  o f s a id  o b s tru c tio n  an d  eiec 
t io n s ,  th e  s a id  c ro s s in g  w a s  o f  a n  u n u su a lly  dan

iro u s  c h a r a c te r .
4 . I n  o rd e r  to  w a r n  p e rs o n s  tra v e lin g  upon 

lid  h ig h w a y , a n d  a b o u t  to  c ro ss  sa id  tra c k s , de- 
n d a n t  in s ta l le d  a n d  m a in ta in e d  in  connec 1 
i t h  th e  o p e ra t io n  o f  i t s  s a id  r a il ro a d , a  ce rta  
•ossing  h e ll, in te n d e d  to  h e  ru n g  a s  to  g 
■a son  a b le  n o t ic e  to  t r a v e le r s  o n  sa id  h ig  J

40
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C o m p la in t .

of the a p p ro a c h  o f lo c o m o tiv e s  a n d  t r a in s  to  s a id  
crossing, in  o rd e r  to  a v o id  i n ju r y  t o . s a id  t r a v ­
elers, w h ich  s a id  sy s te m  o f  s ig n a l l in g  h a d  b een  
for a  long  t im e  p r io r  to  s a id  2 7 t h  d a y  o f S e p ­
tember, 1913 , so  m a in ta in e d  b y  s a id  d e fe n d a n t.

5 . O n a n d  p r io r  to  s a id  2 7 t h  d a y  o f  S e p te m ­
ber, 1913 , s a id  d e f e n d a n t  p e r m i t te d  s a id  sy s te m  
of s ig n a llin g  b y  c ro s s in g  b e ll  to  b ecom e a n d  be 
out of re p a ir ,  so  t h a t  th e  s a id  s ig n a l  b e ll w o u ld  
not r in g  in  t im e  to  n o t i fy  p e d e s tr ia n s  a b o u t  to  
cross sa id  r ig h t-o f-w ay , o f th e  a p p ro a c h  o f lo co ­
motives o r t r a in s  o n  th e  w e s tb o u n d  t r a c k ,  a n d  
failed to  p o s t  n o tic e  o r  o th e rw is e  n o t i fy  th e  t r a v ­
eling p u b lic  t h a t  s a id  sy s te m  w a s  so o u t  o f r e ­
pair.

6. O n sa id  2 7 t h  d a y  o f S e p te m b e r , 1 9 1 3 , s a id  
defendant o p e ra te d , p ro p e lle d  a n d  r a n  a  c e r ta in  
locomotive u n d e r  th e  m a n a g e m e n t o f i t s  s e rv a n ts  
and ag en ts  a lo n g  s a id  w e s tb o u n d  t r a c k ,  in  a  w e s t­
erly d irec tio n , o v e r s a id  g ra d e  c ro s s in g , a t  a n  
unusual a n d  d a n g e ro u s  r a te  o f speed , w i th o u t  
giving a n y  w a rn in g  b y  b e ll  u p o n  s a id  lo co m o tiv e  
or by w h is tle , o r  b y  c ro s s in g  b e ll o r  b y  s ig n a l , o r  
by o th er m ean s, so a s  to  n o t i fy  t r a v e le r s  u p o n  
said h ig h w ay  o f th e  a p p r o a c h  o f s a id  lo co m o tiv e  
to said  c ro ss in g

7 . On sa id  2 7 t h  d a y  o f S e p te m b e r , 1 9 1 3 , one 
Ju rg en  P . L an g e , w a s  t r a v e l in g  a n d  b e in g  t r a n s ­
ported in  a n  a u to m o b ile  a lo n g  s a id  E a s t  2 7 t h  
S treet, w h ich  a u to m o b ile  w a s  p ro c e e d in g  in  a  
southerly  d ire c t io n  a c ro s s  s a id  r ig h t-o f-w a y  o n  
said w e stb o u n d  t r a c k  o f  th e  d e fe n d a n t ,  a n d  w h e n  
upon sa id  t r a c k ,  s a id  a u to m o b ile  w a s  s t r u c k  b y  
the sa id  lo eo m o tiv e  p ro c e e d in g  w e s te r ly  u p o n  s a id  
w estbound t r a c k  in  th e  m a n n e r  s e t  f o r th  in  th e  
proceeding p a r a g r a p h ,  a n d  th e  s a id  J u r g e n  P . 
Lange w a s  th e re u p o n  s t r u c k  b y  s a id  lo co m o tiv e , 
and w as th e n  a n d  th e r e  in ju r e d  in  su c h  m a n n e r  
th a t he th e re u p o n  d ied .
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Complaint.

8. S a id  c o llis io n  b e tw e e n  sa id  locom otive and 
s a id  a u to m o b ile  w a s  p ro d u c e d  so le ly  by  the  negli­
g en ce  o f  tb e  d e fe n d a n t  in  th e  o p e ra tio n  of its 
s a id  lo co m o tiv e  a lo n g  s a id  t r a c k  a n d  over said 
c ro s s in g , a t  a  d a n g e ro u s  r a te  o f speed, w ithout 
g iv in g  re a s o n a b le  n o tic e  b y  b e ll o r  w h istle  upon 
i t s  s a id  lo co m o tiv e  o r  b y  s a id  c ro ssin g  bell o r by 
s ig n a l, o r  f la g m a n  o r  o th e r  g u a rd  o r  reasonable

10 w a rn in g  o f th e  a p p ro a c h  o f s a id  locom otive to 
s a id  c ro ss in g .

9 . S a id  c o llis io n  a n d  in ju r y  to  sa id  Ju rg e n  P. 
L a n g e  w a s  o c c a s io n e d  w i th o u t  an y  negligence 
u p o n  th e  p a r t  o f s a id  J u r g e n  P . L ange, in  any 
m a n n e r  c o n t r ib u t in g  th e re to ,  a n d  w ith o u t negli­
g en ce  u p o n  th e  p a r t  o f th e  p la in tif fs , o r e ith e r of 
th e m , in  a n y  m a n n e r  c o n tr ib u t in g  th e re to .

1 0 . S a id  J u r g e n  P . L a n g e  d ied  fro m  sa id  in jur- 
20 ie s  so c a u se d  th ro u g h  th e  n eg lig en ce  of sa id  de­

f e n d a n t  o n  th e  2 7 t h  d a y  o f S ep tem b er, 1913 , leav­
in g  h im  s u rv iv in g  h is  w id o w  R ach a e l A n n  Lange, 
o n e  o f th e  p la in t i f f s  h e re in ,  a n d  J u rg e n  P . Lange, 
J r . ,  a  son , o n e  o f th e  p la in t if f s  h e re in , an d  Ed- 
w in  L a n g e , J o s e p h  L a n g e , D o ro th y  L ange and 
M a r th a  B o w k er , so n s  a n d  d a u g h te rs , a ll  of whom 
w e re  d e p e n d e n t u p o n  th e  s a id  deceased  fo r th e ir 
s u p p o r t ,  m a in te n a n c e  a n d  ed u c a tio n , a n d  have 
su ffe re d  g r e a t  d a m a g e  b y  re a so n  of th e  d ea th  0

30

40

s a id  J u r g e n  P . L an g e .
1 1 . S a id  J u r g e n  P . L a n g e  d ied  on the date 

a fo re s a id  in  th e  C ity  o f P a te r s o n ,  leav in g  a  las t 
w ill  a n d  te s ta m e n t ,  d u ly  a d m it te d  to  p ro b a  e 
th e  8 th  d a y  o f O c to b e r, 1 9 1 3 , by  th e  su rro g a te  of 
th e  C o u n ty  o f P a s s a ic ,  N e w  J e r s e y  w here in  and 
w h e re b y  h e  a p p o in te d  p la in tif fs , K ac ae 
L a n g e  a n d  J u r g e n  P .  L a n g e , J r . ,  h is  exeeuton , 
a n d  th e r e a f te r  a n d  p r io r  to  th e  commence™  
th is  a c t io n  l e t t e r s  t e s ta m e n ta r y  w e re d u i  y 
b v  th e  s u r ro g a te  o f  P a s s a ic  C o u n ty  o
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tiffs, an d  th e y  d u ly  q u a lif ie d  a s  e x e c u to rs  o f  s a id  
Ju rg en  P . L an g e , d eceased , a n d  a s su m e d  th e  d u ­
ties of th e i r  s a id  office.

12 . S a id  p la in t if f s ,  b r in g  th i s  s u i t  f o r  th e  b e n e ­
fit of th e  s a id  w id o w  a n d  n e x t  o f k in  o f s a id  J u r ­
gen P . L an g e , d ec ease d  p u r s u a n t  to  th e  s t a tu t e  
in such case  m a d e  a n d  p ro v id e d .

P la in tiffs  d e m a n d  $ 1 5 0 ,0 0 0  d am ag e s .
The d e fe n d a n t a n s w e re d  a s  fo llo w s :

Answer. 10
New Y o rk , S u s q u e h a n n a  & W e s te rn  R a i l r o a d  

Com pany, a  c o rp o ra t io n  o f th e  S ta te s  o f  N ew  J e r ­
sey a n d  P e n n s y lv a n ia ,  h a v in g  i t s  p r in c ip a l  office 
in New J e r s e y  o n  P a v o n ia  A v e n u e , J e r s e y  C ity ,
New J e rse y , sa y s  t h a t :

1. I t  a d m its  th e  a l le g a tio n s  o f p a r a g r a p h  one.
2 . I t  a d m its  th e  a l le g a tio n s  o f p a r a g r a p h  tw o .
3 . I t  a d m its  t h a t  s a id  r i g h t  o f w a y  a n d  t r a c k s  

ran  in  a  g e n e ra l ly  e a s te r ly  a n d  w e s te r ly  d irec - 
tion a n d  t h a t  s a id  p u b lic  h ig h w a y  r a n  in  a  g e n ­
erally  n o r th e r ly  a n d  s o u th e r ly  d i r e c t io n ;  i t  d e ­
nies th a t  a d ja c e n t  to  s a id  r ig h t  o f w a y  a n d  to  
said h ig h w ay  o n  th e  n o r th e a s t  c o r n e r 'o f  s a id  i n ­
tersection  th e re  w e re  b u i ld in g s  a n d  e re c tio n s  so 
construc ted  a s  to  o b s t r u c t  th e  v iew  of p e rs o n s  
app ro ach in g  s a id  r i g h t  o f w a y  a lo n g  sa id  h ig h ­
way fro m  th e  n o r th  a s  to  t r a in s  o r  lo co m o tiv e s  
trave ling  a lo n g  th e  s a id  t r a c k s  o f s a id  r ig h t  o f 
way in  a  w e s te r ly  d ire c t io n  u n t i l  th e  s a id  p e r s o n s  30 
so tra v e lin g  o n  s a id  h ig h w a y  w e re  c lo se  to  o r  u p o n
the sa id  w e s tb o u n d  t r a c k ;  i t  d e n ie s  t h a t  b y  r e a s ­
on of sa id  a lle g e d  o b s t ru c t io n s  a n d  e re c tio n s  o r  
o therw ise th e  s a id  c ro s s in g  w a s  o f a n  u n u s u a l ly  
dangerous c h a ra c te r .

4 . I t  a d m its  th e  a l le g a tio n s  o f p a r a g r a p h  fo u r .
5 . I t  d en ies  th e  a l le g a tio n s  o f  p a r a g r a p h  five

40



A n s w e r .

e x c e p t t h a t  i t  a d m its  t h a t  i t  d id  n o t p o s t notices 
o r  o th e rw is e  n o t i fy in g  th e  t ra v e l in g  p ub lic  th a t 
s a id  sy s te m  o f  s ig n a l l in g  w a s  o u t  of re p a ir  and 
sa y s  t h a t  i t  d id  n o t  so p o s t  n o tic e s  o r otherw ise 
n o t i fy  th e  t r a v e l in g  p u b lic  fo r  th e  reaso n  th a t  on 
s a id  d a te  th e  s a id  sy s te m  w a s  n o t  o u t  of repair.

6. I t  d e n ie s  th e  a l le g a tio n s  o f p a ra g ra p h  six 
e x c e p t  t h a t  i t  a d m its  t h a t  o n  S ep tem b er 27th,

1C 1 9 1 3 , i t  o p e ra te d , p ro p e lle d  a n d  r a n  a  c e rta in  lo­
co m o tiv e  u n d e r  th e  m a n a g e m e n t of i ts  servants 
a n d  a g e n ts  a lo n g  s a id  w e s tb o u n d  tr a c k  in  a  w est­
e r ly  d ire c t io n  o v er s a id  g ra d e  c rossing .

7 . I t  a d m i ts  th e  a l le g a tio n s  o f p a ra g ra p h  seven 
e x c e p t t h a t  i t  d e n ie s  t h a t  th e  locom otive by which 
s a id  a u to m o b ile  w a s  s t r u c k  w a s  o p e ra ted  a t  an 
u n u s u a l  a n d  d a n g e ro u s  r a te  of speed, a n d  except 
t h a t  i t  d e n ie s  t h a t  s a id  lo co m o tiv e  w as operated

M  w i th o u t  g iv in g  a n y  w a rn in g  by  bell upon  said  
lo c o m o tiv e  o r  b y  w h is t le  o r  b y  c ro ss in g  bell or by 
s ig n a l.

8. I t  d e n ie s  th e  a l le g a tio n s  o f p a ra g ra p h  eight.
9 . I t  d e n ie s  th e  a l le g a tio n s  o f p a ra g ra p h  nine.
1 0 . I t  a d m its  t h a t  s a id  J u r g e n  P . L ange died 

f ro m  s a id  in ju r ie s  b u t  d en ies  t h a t  th e  said  in ­
ju r i e s  w e re  c a u s e d  th r o u g h  th e  neg ligence of th is 
d e f e n d a n t ;  i t  h a s  n o  k n o w led g e  o r in fo rm ation  
su ffic ie n t to  fo rm  a  b e lie f  a s  to  th e  rem ain ing

8 a l le g a tio n s  o f p a r a g r a p h  .ten .
1 1 . I t  h a s  n o  k n o w le d g e  o r  in fo rm a tio n  suffi­

c ie n t  to  fo rm  a b e lie f  a s  to  th e  a lleg a tio n s of 
p a r a g r a p h  e leven .

S eco n d  D efen se .
T h e  a c c id e n t  a lle g e d  in  th e  complaint w as due 

to  c o n tr ib u to r y  n e g lig e n c e  on  th e  p a r t  of the e 
c e d e n t, J u r g e n  P . L a n g e , in  fa il in g  to  tak e  reason 
a b le  c a re  to  lo o k  o r  l i s te n  o r  o th erw ise  m orm

40  h im s e lf  o f th e  a p p r o a c h  o f th e  locom otive J



11

A n s w e r .

which said automobile was struck; and in failing 
to hear, or to take reasonable care to hear, the 
signal given by said locomotive as it approached 
said crossing; and in failing to see, or to take 
reasonable care to see, said locomotive as it ap­
proached said crossing; and in failing to hear, 
or to take reasonable care to hear, the crossing 
bell when it rang at said crossing shortly before 
said locomotive approached said crossing; and in 
failing to alight, or to make reasonable effort to 
alight, from said automobile at a time and place 
when he knew, or with reasonable care, should 
have known that the same was about to be struck 
by said locomotive.

Third Defense.
The accident alleged in the complaint was due 

to negligence on the part of one Joseph Lange, 
in that the said Joseph Lange failed to take reas­
onable care to look or listen or otherwise inform 
himself of the approach of the locomotive by 
which said automobile was struck; and also in 
that said Joseph Lange failed to hear, or to take 
reasonable care to hear, the signal given by said 
locomotive as it approached said crossing; and 
also in that the said Joseph Lange failed to see, 
or to take reasonable care to see, said locomotive 
as it approached said crossing; and also in that 
said Joseph Lange failed to hear, or to take reas­
onable care to hear, the crossing bell when it rang 
at said crossing shortly before said locomotive 
approached said crossing; said negligence of said 
Joseph Lange is imputable to the «aid Jurgen P. 
Lange and therefore bars recovery on the part of 
the representatives of said Jurgen P. Lange.

Fourth Defense.
So far as relates to any right of recovery for 

the benefit of Joseph Lange as one of the next 
of kin of the decedent, Jurgen P. Lange, said
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A n s w e r .

right is barred by the negligence of said Joseph 
Lange in that the said Joseph Lange failed to 
take reasonable care to look or listen or otherwise 
inform himself of the approach of the locomotive 
by which said automobile was struck; and also 
in that the said Joseph Lange failed to hear, or 
to take reasonable care to hear, the signal given 
by said locomotive as it approached said cross- 

1 0  ing; and also in that the said Joseph Lange fail­
ed to see, or to take reasonable care to see, said 
locomotive as it approached said crossing; and 
also in that the said Joseph Lange failed to hear, 
or to take reasonable care to hear, the crossing 
bell when it rang at said crossing shortly before 
said locomotive approached said crossing.

The plaintiffs replied as follows:
Plaintiffs deny every allegation in the answer:
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J u d g m e n t .

This action was tried before Judge George S. 
Silzer, with a jury, at the Passaic Circuit on De­
cember 1st, etc., 1914.

The cause having been heard and submitted to 
the jury, they return their verdict as follows:
They find a general verdict in favor of the defend­
ant and against the plaintiffs.

Whereupon it is adjudged that the complaint iq  
of the plaintiffs’ be dismissed and that the de­
fendant recover of the plaintiffs its costs which 
are taxed at $ . f

Dated,
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T e s t im o n y .

NEW JERSEY SUPREME COURT.
PASSAilC COUNTY.

Rachel A nn Lange, et al., Execu­
trix, &c.,

Plaintiff,
1C vs.

N ew York, Susquehanna & West­
ern Railroad Company,

D e f e n d a n t .

Before Hon. George S. Silzer, Judge, and a Jury.

Paterson, N. J., December 1, 1914. 
Appearances :

Warren Dixon, E sq., JbsEPH F. Farmer, Esq., 
for the Plaintiff.

Messrs. Collins & Corbin, by Hon. Gilbert Col­
lins, George S. Hobart, Esq., for the Defendants.

A Jury being empanelled and found satisfactory, 
they were sworn.

30  -----------------------------------—

P eter J. Rogers, sworn as witness on behalf of 
the plaintiff, testifies as follows:

Direct Examination by Mr. Dixon:

Q. Where do you live? A. 756 East Twenty- 
seventh Street, Paterson.

Q. What is your business? A. Building con­
tractor.

40
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P e t e r  J .  R o g e r s - D i r e c t .

Mr. Dix o n : The plaintiff offers in evi­
dence the will Of the deceased and. the let­
ters testamentary issued thereon.

Admitted and marked “Plaintiff’s Exhibit 
P-1” of this date.

Q. How long have you lived in that vicinity?
A. Four years.

Q. On which side of East Twenty-seventh Street 1 0  

did you live? A. 1 live on the west side.
Q. Is that place where you live near the railroad 

crossing of the Susquehanna Railroad? A. It is 
four hundred and fifty feet from there.

Q. And in which direction do you live from the 
railroad? A. North.

Q. The railroad there runs in about what direc­
tion? A. East and west.

Q. And the street you live on runs north and 
south? A. Yes, sir. *®

Q. Have you frequently crossed that crossing 
since you have been there? A. Almost daily.

Q. On the east side of East 27th Street and on 
the north side of the railroad tracks or right-of- 
way are there any erections there, buildings or 
fences? A. Yes, sir; there is a fence there.

Q. Where does that fence run from and to? A.
It runs from Eighteenth Avenue to within a very
short distance of the railroad track. __30Q. That is, up to the railroad track, that paral­
lels East 22nd Street? A. Yes, sir.

Q. Is there any fence paralleling the railroad 
from that? A. Yes, sir.

Q. About how far does that run? A. It runs 
down to the end of that coal yard, I should judge 
eight or nine hundred feet.

Q. Have you ever crossed that track at that 
place in an automobile? A. Yes, sir.

Q. In a southerly direction, going south? A. 40  
Yes, sir.
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Q. As you approach the tracks in an automobile 
which is travelling about how near must you get 
to the tracks before you can see in an easterly 
direction up the track? A. Well, I should judge 
a man in an automobile would be almost upon the 
tracks or not more than twenty feet away before 
he could see, unless he was leaning way out of 
his car and trying to get the first view; but driving 

1 0  in a natural position in a car he would get within 
ten or fifteen or twenty feet away from the tracks.

Q. On the twenty-seventh day of September, 
1913, in the afternoon, were you on East 27th 
Street? A. I was standing there talking to a 
friend; yes.

Q. Where were you standing? A. In front of 
my driveway.

Q. That would be about four hundred and fifty 
2Q feet away from the crossing? A. Yes, sir.

Q. About what time were you standing there? 
A. 'I was standing there about half an hour, until 
about a quarter to six.

Q. As you stood there did you observe any 
automobiles travelling along that street in a 
southerly direction? A. Yes, sir; three.

Q. About what time was that? A. About twen­
ty minutes to six, as near as I  can remember.

Q. How many did you see go by? A. Three.
3 0  Q. Did you observe them as they approached 

the railroad tracks? A. I did.
Q. Did anything unusual occur to any of the 

automobiles as they got on the track? A. Why, 
yes; I was standing looking up, talking to Boyle, 
who was in his machine, looking south towards 
the crossing.

Q. Just describe to the court and jury what 
you observed at that time and at that place? A. 
Without hearing any noise of an engine approach, 
whistle or bell, I heard a crash as though two
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freight cars had collided, and I looked down the 
tTaCk and I saw the third automobile pulling up 
in the act of getting out and running in a westerly 
direction along the track; so I realized that some­
thing had happened to the second automobile be­
cause the first automobile was in the distance up 
the street.

Q. Beyond the track? A. Yes; the first auto­
mobile was probably forty or fifty feet beyond. 10

Q. When you saw this crash or heard this crash, 
did you look in any direction? A. Yes; I looked 
towards the crossing.

Q. What did you see there? A. I saw noth­
ing-

Q. What did you do? A. I left Boyle and ran 
up to the track and looked westerly, where I seen 
the two people lying, and I found about two hun­
dred and fifty feet up the track—we measured it 
afterwards—an engine with the tender first with 
an automobile at right angles across the track, the 
track pretty well torn up, showing where the 
machine had been dragged, and it was wedged up 
the tonneau of the car. The man at the throttle, 
we asked to back down, but it seems his brakes 
were locked and we could not push it, so Boyle 
arrived then and I went for a crowbar. We tried 
to get the woman out and we could not get her 
out. She was wedged in between the car and the 
sleepers of the track from having been dragged 
along. While I went for the crowbar Boyle had 
arrived and Boyle took the young man in his 
machine up to the armory. I got back with the 
bar and reached the woman and carried the woman 
out to the Twenty-seventh Street crossing, and 
Doctor McAllister had been visiting in the neigh­
borhood; his machine was standing there, and he 
volunteered to take the woman to the hospital 
and I held the woman and drove to the hospital. 4 0
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Q. Yon took the boy to the hospital? A. Mr. 
Boyle took the boy and Dr. McAllister and I took 
the woman to the hospital.

Q. 'She was living then? A. Yes.
Q. Was there any other passenger of the car 

there at that time? A. The old gentleman was in 
the car, but he was dead.

Q. Where was he lying? A. He was lying in 
1  the back seat of the car, in the tonneau of the car 

—it was a demi-tonneau; he seemed to have been 
sitting on the left; he was lying half-way across 
the old lady.

Q. Did you know who he was? A. No.
Q. Do you know now who he was? A. Yes.
Q. Who was he? A. Mr. Lange.
Q. Then, I understand you did not see this 

engine at all until after you got around— A. f In- 
2 0  terrupting.) No; I did not see the engine.

How long did you stay around there? A. 
The scene of the accident?

Q. After the accident? A. It was probably fif­
teen or twenty minutes before we got the old lady 
released, and then I went to the hospital and came 
right back in Boyle’s machine.

Q. How long did it take you to go to the hos­
pital? A. The way we went it took about four 
minutes.

30 Q. What is that? A. About four minutes.
Q. When you came back where did you go? 

A. To the Twenty-seventh Street crossing of the 
accident.

Q. Was the engine there then? A. They had 
backed the engine down below the crossing , about 
twenty-five feet east of the crossing.

Q. They had backed it east of the crossing? A.
Yes.

Q. When you got back and the engine was 
40  backed twenty-five feet east of the crossing, did
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yon observe whether the crossing bell was ring­
ing? A. 'The bell was not ringing.

Q. The engine was standing within twenty-five 
feet of the crossing? A. I should say twenty-five 
feet east of the crossing.

Q. Where was the automobile? A. Two hun­
dred and fifty feet west of the crossing.

Q. Still there, or had it been taken down the 
track? A. Yes, it was still there, and they were l 0  
forking, rolling it, because I believe there was a 
passenger train due at that time.

Q. At your house can you hear the crossing 
bell on that crossing when it is rung? A. Yes.

Q. Do you hear it from your house, as far as 
your house? A. Yes.

Q. Do many automobiles pass that place, along 
that road? A. Oh, yes; considerable of them.

Q. What? A. Yes, sir; quite a number, a large 
number. 20

Q. A large number? A. Yes.
Q. On this day were there any crossing gates 

erected? A. They had started to erect some 
stanchions some weeks before that, and they had 
not finished them; I believe there were some 
stanchions but no gates. The stanchions were 
left there three or four—yes, five—weeks before 
the gates were erected.

Q. Are there gates there now?
3°

Mr. Hobart : Objected to as immaterial.
The Court : I overrule the question.

Q. Were there gates on the ground at that 
time? A. I don’t think so; I am not sure; I have 
not seen any.

Q. At that time was there any flagman at the 
crossing? A. No.

Q. Do you know where the bell is, the bell that 
we call the crossing bell, in what part of the road-

40
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way it is? A. Yes; it is on tlie northeast comer 
of the crossing.

Q. Whereabouts on the ground? A. Between 
the railroad tracks and the fence, on posts.

Q. On posts? A. On posts; yes.
Q. Is that post within the line of the fence in 

the roadway or is it to the east of the fence, do 
you know? A. Why, as near as I can judge it

10 lines up with the fence.
Q. About where? A. It may be a little west 

of it.
Q. How tall is that post? A. Above the ground 

I should judge eight feet—ten feet.
Q. Where is the box located? A. The box.
Q. The box with the bell? A. The box is on 

top of the post ; it is a sort of a cast iron enclose- 
ment around the bell tapper.

20
Cross Examination by Mr. Hobart:

Q. You lived on the northerly side of the cross­
ing, Mr. Rogers, did you not? A. Yes.

Q. On which side of the street? A. On the 
westerly side.

Q. Is that part of the city built up with houses? 
A. Yes.

Q. How many houses are there between your 
house and the Twenty-seventh Street crossing? A.

30 Six.
Q. Are they all on the same side of the street 

as your house? A. Yes.
Q. And, then, on the other side of the street, 

are there houses? A. There is one directly oppo­
site mine, and then there is none until you come 
to the coal yard.

Q. The coal yard has several buildings there, 
has it not? A. Yes.

Q. There is also a fence west of the coal yard, 
is there not? A. Yes.
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Q. So t h a t  a s  y o u  s ta n d  a t  y o u r  h o u se  a n d  
look to w a rd  J e r s e y  C ity  y o u  c a n n o t  see a n  a p ­
proaching t r a i n  c o m in g  f ro m  t h a t  d ire c t io n , c a n  
you? A. N o.

Q. Y ou c a n n o t  see  i t  u n t i l  i t  g e ts  p r a c t ic a l ly  
on the c ro ss in g ?  A . F ro m  m y  h o u se , y o u  m e a n ?

Q. T h a t  is, f ro m  y o u r  h o u se . A . Y es.
Q. On th is  o ccas io n , a s  I  u n d e r s ta n d  y o u , y o u  

were ta lk in g  to  a  f r ie n d  by  th e  n a m e  o f M r. B o y le?  1 0  
A. T h a t is  r ig h t .

Q. Y ou w ere  s ta n d in g  in  f r o n t  o f y o u r  h o u se , 
were you n o t?  A . Y es.

Q. You w ere  fa c in g  a w a y  fro m  th e  c ro ss in g , 
were you n o t?  A . F a c in g  e a s t,  a t  r i g h t  a n g le s  to  
the crossing .

Q. In  o th e r  w o rd s , y o u  w e re  n o t  lo o k in g  a t  th e  
crossing? A . N o.

Q. Y ou w ere  n o t  p a y in g  a n y  a t te n t io n  to  th e  
crossing? A . I  w as  n o t.

Q. Y ou h a d  n o  in t e r e s t  i n  i t  a t  t h a t  t im e ?  A . 
None.

Q. D o yo u  re c o lle c t  se e in g  th r e e  a u to m o b ile s  
pass sh o rtly  b e fo re  th e  c r a s h ?  A . T h e re  w e re  
three, yes.

Q. D o yo u  k n o w  w h o  w a s  in  th e  f i r s t  o n e ?  A . 
Why, y es ; i t  w a s  D a v is .

Q. M r. W ill ia m  T . D a v is ?  A . Y es.
Q. Y ou k n o w  h im ?  A . I  k n o w  h im  w ell. 30
Q Y ou spoke to  h im  a s  h e  w e n t b y ?  A  I  d o n ’t 

think so. I  m ay  h a v e  n o d d e d , b u t  m y  re c o lle c tio n  
is th a t  I  d id  n o t.

Q. A f te r  M r. D a v is , w a s  th e r e  a  seco n d  a u to ­
mobile? A. Y es.

Q. Do y o u  k n o w  w ho  w a s  in  t h a t  m a c h in e ?  A .
I know now  th a t  th e y  w e re  th e  L a n g e  fa m ily .

Q. T he m a n  w h o  w a s  k i l le d ?  A . Y es.
Q. A nd  a lso  th e  o ld  la d y  w h o  w a s  h u r t ?  A .

Yes. 40
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Q. A n d  a f te r w a r d s  d ie d ?  A . Yes.
Q. D id  y o u  n o tic e  in  w h ich  s id e  of th e  c a r  Mr. 

L a n g e , w ho  w a s  k il le d , w a s  r id in g ?  A. Yes, he 
w a s  in  th e  r e a r .

Q. D id  y o u  o b se rv e  on  w h ich  s id e?  A. N o; but 
f ro m  th e  p o s i t io n  w e fo u n d  h im , I  ju d g e  he was on 
th e  l e f t  s id e .

Q. O n  th e  l e f t  s id e ?  A . O n  th e  le f t  side going 
10 so u th .

Q. T h a t  w o u ld  be th e  s id e  fro m  th is  engine ap­
p ro a c h e d , w o u ld  i t  n o t?  A . Y es.

Q. W a s  th e r e  a n y o n e  in  th e  f ro n t  sea t except 
th e  d r iv e r  o f th e  c a r ?  A . T h e  y o u n g  m an  who was 
¡hurt,

Q. Y o u  d id  n o t  k n o w  h im  a t  th a t  tim e, of 
C ourse? A . I  d id  n o t.

Q. Y o u  a f te r w a r d s  fo u n d  t h a t  i t  was Mr. 
M  L a n g e ’s son , d id  y o u  n o t?  A . Y es, sir.

Q. A n d  h o w  f a r  b e h in d  M r. D a v is ’s autom obile 
w a s  th e  sec o n d  a u to m o b ile , w h en  i t  passed you? 
A . A b o u t o n e  h u n d re d  fee t, I  sh o u ld  say.

Q. D id  y o u  o b se rv e  a b o u t how  fa s t  M r. Davis 
w a s  g o in g  in  th e  f i r s t  a u to ?  A . Yes.

Q. A b o u t  h o w  f a s t?  A . A b o u t tw en ty  miles.
Q. A n d  th e  sec o n d  a u to m o b ile ?  A. A bout fif­

te e n  m iles .
Q. A  l i t t l e  S low er?  A . Y es, s ir , he w as going 

30  a  l i t t l e  s lo w er.
Q, T h e re  w a s  A lso a  th i r d  c a r ,  w as th e re  not? 

A . Y es.
Q. I n  w h ic h  som e re la t iv e s  o f  M r. L ange were 

r id in g ?  A . Y e s ;  I  fo u n d  o u t  a f te rw a rd s .
Q. A b o u t  h o w  f a s t  w a s  t h a t  go ing?  A. About 

th e  sa m e  r a te  a s  th e  second , tw elv e  o r fifteen 

m iles .
Q. H o w  f a r  b e h in d  th e  seco n d  one w as the th ird  

o n e ?  A . A b o u t  seven ty -five feet.
4 0  Q. W a s  a n y  o th e r  a u to m o b ile  on th e  stree t a t
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tha t tim e, t h a t  y o u  sa w ?  A . N o t  a t  t h a t  t im e ;  
no.

Q. W ere  th e r e  a n y  o th e r  w a g o n s  o r  c a r r ia g e s  
on the s t re e t  a t  t h a t  tim e , a s  f a r  a s  y o u  sa w ?  A .
I did n o t see an y .

Q. W hen  I  sp e a k  o f “ th a t  t im e ” I  a m  r e f e r r in g  
to th e  t im e  th a t  y o u  sa w  th e s e  th r e e  a u to m o b ile s  
coming. A . Y es.

Q. T h a t is  w h a t  y o u  u n d e r s to o d ?  A . Y es. 10

Mr. D ix o n  : H e  sa id  t h a t  B o y le  w as 
s i t t in g  in  h is  m a c h in e  a t  t h a t  tim e .

Mr. H o ba rt : I  u n d e r s ta n d  th a t .

Q. B oyle’s c a r  w a s  th e re ?  A . Y es.
Q. W h ich  w ay  w a s  B o y le ’s  c a r  h e a d e d ?  A . 

Boyle’s c a r  w as  h e a d e d  so u th .
Q. T h a t  w o u ld  be to w a r d s  th e  c ro s s in g ?  A . 

Tow ards th e  c ro s s in g ;  yes. ^
Q. Y ou a n d  h e  w e re  c h a t t in g ?  A . Y es.
Q. A nd  y o u  h a d  b een  fo r  som e t im e  b e fo re  th e  

crash? A. Y e s ; fo r  som e tim e .
Q. A b o u t how  lo n g ?  A . A t  le a s t  h a l f  a n  h o u r.
Q. D o you  re c o lle c t w h a t  y o u  w e re  ta lk in g  a b o u t  

—business m a t te r s ?  A . Y e s ; w e w ere  ta lk in g  
about au to m o b ile s , w e w e re  b o th  a u to m o b ile  e n ­
th u sias ts  a n d  w e w e re  t a lk in g  au to m o b ile s .

Q. Y ou w ere  sw a p p in g  e x p e rie n c e s  in  th e  a u to ­
mobile lin e?  A . S o m e th in g  l ik e  th a t .  qq

Q. A n d  y o u  h a d  n o  in t e r e s t  in  a p p ro a c h in g  
engines o r t r a in s  w h ile  y o u  w e re  ta lk in g  a b o u t  
autom obiles? A. N o n e  w h a te v e r .

Q. A f te r  th e se  a u to s  p a s s e d  y o u , I  m e a n  th e  
three th a t  yo u  h av e  sp o k en  o f— M r. D a v is ’s a n d  th e  
other tw o, d id  y o u  look  a t  th e m  a s  th e y  a p p ro a c h e d  
the c ro ssin g ?  A . I  p ro b a b ly  fo llo w ed  th e m  w ith  
my eyes a s  f a r  a s  E ig h te e n th  A v e n u e  b u t  n o t  a s  
fa r as th e  c ro ss in g .

40
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Q. E ig h te e n th  A v e n u e  is  how  f a r  fro m  th e  cross­
in g ?  A . A b o u t  tw o  h u n d re d  fee t, I  should  judge.

Q. T h e n  y o u  p a id  n o  f u r th e r  a t te n tio n  to  them, 
o f c o u rs e ?  A . I  p a id  n o  f u r th e r  a t te n tio n  to  them.

Q. E ig h te e n th  A v e n u e  w a s  b etw een  you and  the 
c ro s s in g ?  A . Y es, s ir .

Q. D id  y o u  o b se rv e  w h a t  k in d  o f a  ca r the 
sec o n d  a u to m o b ile  w a s?  A . Y es.

1 0  Q. W h a t  k in d  o f  a  c a r  w a s  i t ?  A . I t  was a 
D e m m e n e a u JC a d a lla c .

Q. F o r  th o se  o f u s  w h o  d o  n o t  hav e  o r  under­
s ta n d  a b o u t  a u to m o b ile s , w h a t  k in d  o f an  auto­
m o b ile  is  t h a t ?  A . ¡It i s  a  b ab y  to n n eau , the ton­
n e a u  is  c o m fo r ta b le  in  th e  r e a r  to  s e a t two per­
s o n s  a n d  tw o  in  th e  d r iv e r ’s  sea t.

Q. I t  w a s  n o t  c o v e re d ?  A . T h e re  w as a  cover on 
i t  b u t  i t  w a s  do w n .

Q. A  p e r s o n  s i t t i n g  in  th e  au tom ob ile  could 
see  p la in ly  on e i th e r  s id e  a n d  in  f ro n t?  A. Yes, 
s ir .

Q. I  w a n t  to  c a ll  y o u r  a t te n t io n  to  th is  paper 
o n  w h ic h  y o u r  n a m e  a p p e a rs  a n d  ask  i f  th a t is 
y o u r  s ig n a tu r e  h e re , “ P e te r  J .  R o g ers” ? A. Yes; 
t h a t  is  m y  s ig n a tu re .

Q. A n d  a ls o  o n  th e  seco n d  sh ee t o f  p ap e r which 
I  sh o w  y o u ?  A . Y es, s ir .

Q. Y o u  s ig n e d  th e s e  p a p e rs , M i. R ogers? A.
30  Y es, s ir .

Q. A n d  w h a t  y o u  s t a te d  th e re in  w as true , was 
i t  n o t?  A . I  th in k  s o ;  yes.

A d m it te d  a n d  m a rk e d  “ D efen d an t’s Ex­
h ib i t  D - l  a n d  D -2 fo r  id en tifica tio n .

Q. A n d  a c c o rd in g  to  th e  d a te  w hich  appears on 
th is  p a p e r ,  m a rk e d  E x h ib i t  D -2 fo r  identification, 
i t  w a s  s ig n e d  o n  S e p te m b e r  19 th ,  1913 , w as i t  n o t. 
A . I  d o n ’t  k n o w . .

4 0  Q. 'I t  w a s  a  few  d a y s  a f te r  th e  accid en t?  A. 
d o n ’t  re m e m b er.



25

P e t e r  J .  R o g e r s — C r o s s .

Q. I t  w as w ith in  a  w eek  o r  tw o — w ith in  a  
m onth? A . I  h a v e  n o  k n o w le d g e ; I  c a n n o t  p la c e  
the tim e.

Q. N ow , c a l l in g  y o u r  a t te n t io n  to  th e  s ta te m e n t  
th a t a p p e a rs  on  th e  f i r s t  sh e e t, E x h ib i t  D - l  fo r  
iden tification , a n d  q u o t in g  fro m  E x h ib i t  D - l ,  I  
find t h i s : “I  d id n ’t  p a y  a n y  a t t e n t io n  to  th e  a u to ­
mobiles a f te r  th e y  p a s s e d  m e u n t i l  I  h e a r d  th e  
crash,” is t h a t  t r u e ?  A . Y es, s ir .  10

Q. iCI  w a s  in te r e s te d  in  m y  c o n v e rs a t io n  w ith  
Boyle a n d  do  n o t  k n o w  w h e th e r  th e  c ro s s in g  b e ll  
was r in g in g  o r  n o t ” ? A . I  d o n ’t  k n o w ; I  th in k  
I m ean t to  sa y  t h a t  I  d id  n o t  h e a r  th e  c ro s s in g  
bell rin g in g .

Q. Y ou w e re  in te r e s te d ;  y o u  h a v e  to ld  u s  t h a t  
to-day? A . Y e s ; I  w a s  in te re s te d .

Q. Y es; y o u  s a y  h e re , “ I  d id n ’t  h e a r  i t  r in g ,” 
m eaning th e  c ro s s in g  b e ll?  A . I  d id n ’t  h e a r  i t  
ring th a t  I  re m e m b er.

Q. A n d  c o n t in u in g  th e  s t a te m e n t  y o u  say , “ I  
cannot sa y  t h a t  i t  d id  n o t  r in g .”  A . N o ; I  c a n n o t  
say th a t  i t  d id  n o t  r in g  a t  t h a t  tim e .

Q. T he f i r s t  th in g , th e n  a s  I  u n d e r s ta n d  i t  is , 
th a t th e  f ir s t  th in g  o u t  o f  th e  o rd in a ry ,  t h a t  c a lle d  
it  to  y o u r a t te n t io n  is  w h e n  y o u  h e a rd  th i s  c r a s h  
by fre ig h t c a rs  co m in g  to g e th e r?  A . Y es, s ir .

Q. Y ou co u ld  te l l  f ro m  th e  so u n d  w h e re  i t  w a s?
A. Y es; I  re a liz e d  i t  w a s  n e a r  th e  c ro ss in g . 30

Q. T h en  y o u  ru s h e d  d o w n  w ith  y o u r  f r ie n d  
Boyle? A. Y e s ; I  g o t  th e r e  a h e a d  o f h im . H e  
had to  g e t o u t  a n d  c r a n k  u p  h is  a u to m o b ile , a n d  
I ran  r ig h t  d o w n  a n d  w a s  th e r e  b e fo re  h e  g o t 
there.

Q. D o y o u  re c a l l  w h e th e r  w h e n  y o u  g o t to  th e  
crossing th e  e n g in e  o f  th e  a u to m o b ile  t h a t  h a d  
been h i t  w as s t i l l  r u n n in g ?  A . I t  w a s  ru n n in g ,  
yes.

40
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Q. A n d  w a s  th e  a u to ,  a t  t h a t  tim e, tig h t up 
a g a in s t  th e  te n d e r  o f th e  loco m o tiv e?  A. Yes, sir.

Q. I t  w a s  g o in g  b a c k w a rd s ?  A . Yes, s ir ;  tender 
f irs t .

Q. G o in g  in  th e  d ire c t io n  o f N o r th  Paterson? 
A . G o in g  w e s t ;  y e s ;  in  th e  d ire c tio n  of North 
P a te r s o n .

Q. T h a t  is  a ll .
10

R e -Direct  E x a m in a t io n  by Mr. D ixo n  :

Q. M r. R o g e rs , y o u  n o tic e d  th e  f irs t  automobile 
a n d  k n e w  th e  p a s s e n g e rs  in  i t — k n ew  ihe  driver? 
A . Y es.

Q. A n d  re c o g n iz e d  th e  d r iv e r  a s  he passed you? 
A . Y es.

Q. I f  th e  c ro s s in g  b e ll h a d  been  rin g in g  you 
co u ld  h a v e  h e a rd  i t ?  A . Y es.

20 Q. Y o u  a r e  p o s it iv e  t h a t  i f  i t  h a d  been ringing 
y o u  c o u ld  h a v e  h e a rd  i t ?  A . Yes.

Q. I f  y o u  a r e  p o s it iv e  t h a t  y o u  saw  y o u r friend 
a p p r o a c h in g  a t  tw e n ty  m ile s  a n  h o u r or less and 
th e  b e ll w a s  r in g in g , d o n ’t  y o u  th in k  y o u r a tten­
t io n  w o u ld  h a v e  b ee n  a t t r a c te d  to  i t ?

Q u e s tio n  o b je c te d  to .

Q. W o u ld  i t  o r  n o t?

Q u e s tio n  o b je c te d  to .
Q u e s tio n  o v e r ru le d . E x cep tio n .

Q. Y o u r  c o n v e rs a t io n  w ith  B oy le  w as no t so 
e n g ro s s in g  a s  to  h a v e  p re v e n te d  you  from  hearing 
th e  b e ll i f  i t  ru n g ?  A . N o , s ir .

Q. A n d  y o u  k n ew  t h a t  th ese  th re e  automobiles 
w e re  a p p r o a c h in g  th e  c ro s s in g ?  A . I  d id ; yes.

Q. A n d  th e n  w h e n  y o u r  eyes w ere  on them  and 
th e y  w e re  t h a t  c lo se  to  th e  t r a c k  you  h ea rd  no bell, 
d id  y o u ?  A . I  d id  n o t.

40
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Peter J. Rogers—Re-Cross.

Q. A n d  y o u  h e a rd  n o  w h is tle  b e fo re  th e  c r a s h ?
A. T h ere  w a s  n o  w h is tle .

Cross E x a m in a t io n  b y  M r . H o b a r t :

Q. W e re  y o u  e x p e c tin g  t h a t  e n g in e ;  d id  y o u  
know i t  w a s  co m in g  b e fo re  th e  c r a s h ?  A . N o , s ir .

Q. Y ou d id  n o t  k n o w  w h a t  t im e  i t  w a s  d u e  
there o r w h a t t im e  i t  s h o u ld  be th e re  o r  a n y o n e  10 
should be th e re  t h a t  d a y ?  A . N o , s i r ;  I  d id  
not.

Q. Y ou k n ew  n o th in g  a b o u t  i t ?  A . N o , s ir .
Q. Y ou h a d  n o  in t e r e s t  in  i t ?  A . P o s it iv e ly  

none.
Q. I s  y o u r  f r ie n d  M r. D a v is  h e re  to -d a y ?  A . I  

don’t  know  t h a t ;  I  d o n ’t  see h im .
Q. W a s  h e  h e re  y e s te rd a y ?  A . I  d id  n o t  see 

him.

30
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E l iz a  A . Ca r r , sw o rn  a s  a  w itn e ss  on behalf of 
the p la in t if f ,  te s tif ie s  a s  fo llo w s  :

D ir e c t  E x a m i n a t i o n  b y  M r . D i x o n :

Q. W h e re  d o  y o n  liv e?  A . 743  E a s t  27th  
S tr e e t .

Q. H o w  lo n g  h a v e  y o u  liv ed  th e re ?  A. Since 
10 th e  29 t h  o f  A p r i l ,  1 9 1 3 .

Q. I s  y o u r  h o u se  o n  th e  e a s t  o r  w est side of 
E a s t  2 7 t h  S tr e e t?  A . O n  th e  e a s t  side.

Q. H o w  f a r  a b o u t  f ro m  th e  S u sq u eh an n a  R ail­
ro a d  c ro s s in g  is  i t ?  A . W h y , I  sh o u ld  judge it 
to  b e  a b o u t  five h u n d re d  a n d  tw en ty -five  feet.

Q. H a v e  y o u  e v e r  c ro s se d  th a t  c ro ssin g ?  A. Re­
c e n tly .

Q. A s  y o u  a p p ro a c h  t h a t  c ro ss in g  going south 
a lo n g  2 7 t h  S t r e e t  a n d  on  th e  e a s t  side of the 

20  . s t r e e t  a n d  n e a r  th e  c ro s s in g  w h a t  erec tions are 
th e re ?  A . W e ll, th e re  a r e  tw o  houses beyond my 
re s id e n c e , th e  h o u ses  a r e  n o t  close to g e th e r; I  
sh o u ld  ju d g e  a b o u t  th ir ty -f iv e  fe e t betw een my 
h o u se  a n d  th e  n e x t  a n d  f if ty  fe e t  betw een th a t 
h o u se  a n d  th e  th i r d ,  a n d  th e n  th e  coa l y a rd  fence, 
a n d  th e n  th e  l i t t l e  coa l.

Q. H o w  f a r  d o es  t h a t  e x te n d  a lo n g  E a s t  27th  
S t r e e t  a b o u t?  A . W e ll ,  r e a l ly  I  cou ld  n o t say.

Q. A  c o n s id e ra b le  d is ta n c e  o r  n o t?  A. W ell, 
a s  n e a r  a s  I  c a n  ju d g e , I  sh o u ld  say  you see the 
p u b l ic  se rv ic e  h a d  th e i r  logs th e re  then .

Q. T h e i r  w h a t?  A . T h e ir  po les, th e ir  telephone 
p o les , a n d  I  sh o u ld  ju d g e  i t  ta k e s  u p  fifty  feet, of 
c o u rse  I  w o u ld  n o t  s w e a r  to  th e  d efin ite  m easure­

m en t.
Q. I s  i t  a  c o n s id e ra b le  d is ta n c e  th e  fence runs 

a lo n g ?  A . W e ll ,  y e s ;  i t  does, i t  o b s tru c ts  the 
v iew  o f th e  r a i l r o a d ,  o n  o u r  side, th e  fence does. 

4 0  Q. A t o u t  t o w  c lo se  d o  y o u  h av e  to  get before
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you can  see to w a r d  th e  e a s t— h o w  c lo se  to  th e  
track , i f  y o u  w e re  i n  a n  a u to m o b ile , f o r  in s ta n c e ?
A. W ell, I  h a v e  v e ry  r a r e ly  ta k e n  a n y  o b se rv a ­
tion in  a n  a u to m o b ile , b u t  I  g e n e ra l ly  c ro ss  o n  
foot, you  k n o w , t h a t  c ro ss in g , a n d  th e n  th e r e  i s  
quite a  s lo p e  g o in g  to w a r d  th e  r a i l r o a d ,  a n d  a s  I  
say, you w o u ld  h a v e  to  be v e ry  n e a r  to  th e  r a i l ­
road to  see, th e  c u rv e  com es so m e w a y s  f u r th e r  
down. 20

Q. Do y o u  re m e m b e r th e  e v e n in g  o f  S e p te m b e r  
27th , I  th in k  i t  w a s  S a tu r d a y ,  1 9 1 3 ? A . Y es, M r. 
Dixon, I  do.

Q. W h en  a n  a c c id e n t  h a p p e n e d  th e r e  a t  t h a t  
crossing? A . W e ll ,  I  w a s  in  m y  h o m e a t  th e  
time.

Q. Y ou re m e m b e r t h a t  o c c a s io n ?  A . Y e s ; i t  
was very  c le a r— m a y  I  d e sc r ib e  i t ?

Q. W ell, y o u  m a y  a f t e r  w e g e t  th e  p a r t i c u la r s —  
where w ere you  th e n ?  A . I n  m y  k itc h e n  p re p a r -  
ing m y d in n e r .

Q. W h a t  k in d  o f a  d a y  w a s  i t ?  A . A  v e ry  
p leasan t a f te rn o o n .

Q. W a s  i t  w a rm  o r  c o ld ?  A . W e ll, r a th e r  
warm, a ll  th e  w in d o w s  w e re  o p en , a n d  th e  d o o rs , 
and th e  sc reen  d o o rs .

Q. Y ou sa y  y o u  w e re  in  y o u r  k i tc h e n ?  A . Y es, 
sir.

Q. I n  w h a t  p a r t  o f  th e  h o u se  i s  y o u r  k i tc h e n ?  ao  
A. W ell, in  th e  b a c k ; o u r  h o u se  is  b u i l t  in  a n  odd  
way; th e  le n g th  co m es o n  th e  s t r e e t  in s te a d  of 
the w id th  of th e  h o u se . I t  is  a n  u n u s u a l ly  b ig  
house, a n d  th e  h o u se  is  n a r ro w . W h a t  I  m e a n  is , 
the k itch en  is  v e ry  n e a r  th e  f r o n t  d o o r. T h e r e  is  
not tw elve fe e t f ro m  m y  k i tc h e n  d o o r  to  m y  f r o n t  
door. I t  i s  a  p e c u lia r ly  b u i l t  h o u se .

Q. W ho  liv e s  th e re  w ith  y o u ?  A . M y fa m ily , 
my h u sb an d  a n d  m y  c h ild re n .

Q. H ow  m lany c h i ld re n  h a v e  y o u ?  A . W e ll ,  I  40 
have n ine.
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Q. H o w  m a n y  o f th e m  liv e  th e re  w ith  you, how 
m a n y  a r e  l iv in g  w ith  y o u ?  A . I  have tw o m ar­
r ie d , a l l  th e  r e s t  w e re  re s id e n ts .

Q. W e re  a n y  of th e m  w ith  yo u  th e re  on th a t 
d a y ?  A . O n ly , tw o  so n s, o n e  ta k in g  h is  b a th  and 
o ne  o n  th e  s id e  p o rc h , w h ic h  I  d id  n o t  know at 
th e  tim e , m y  y o u n g e s t  c h ild .

Q. O n  t h a t  a f te rn o o n  w a s  y o u r  a t te n tio n  called 
10 to  a n y th in g  by  h e a r in g  a n y  c ry ?  A. W ell, the 

o n ly  th in g  I  c a n  s a y  I  h e a rd , lik e  a  crash  i t  
so u n d e d  to  m e, l ik e  tw o  f r e ig h t  c a rs  w hen they 
b u n k  to g e th e r ,  o r  p e r h a p s  tw o  au to m o b ile s ; bu t I 
d id  n o t  p a y  a n y  a t te n t io n  to  th a t .  I  w en t on with 
m y  d in n e r  a n d  m y  so n  com e d o w n s ta irs ;  he was 
p a r t i a l ly  d re s s e d ;  h e  h a d  g one to  h is  room  for his 
ra z o r . H e  s a id , “ M o th e r, th e r e  h a s  been an  acci­
d e n t .”  “W h y ,”  I  s a id ,  “ how  is  th a t?  W as i t  an  

20 a u to ,  o r  w h a t  h a p p e n e d ? ” H e  sa id , “W hy on the 
r a i l r o a d .” “W e ll ,”  I  sa id , “ th e  b e ll d id  n o t ring.” 
B e c a u se  i t  w a s  so  c le a r  t h a t  I  cou ld  d istinctly  
h e a r  th e  b e l l ;  I  w a s  a c c u s to m e d  to  it .  I  have 
l iv e d  22 y e a r s  in  th e  v ic in i ty  o f ra ilro a d s  so I  
w a s  a c c u s to m e d  to  th e  bells . H e  sa id , “Y e s; there 
i s  a n  e n g in e  o n  th e  t r a c k .” I  h a d  n o t heard  the 
e n g in e  a n d  I  d id  n o t  h e a r  th e  bell, so th a t  w as why 

I  spoke.
Q. D id  y o u  h e a r  a n y  w h is tle ?  A . N o, s i r ;  I  did 

3 0  n o t. I  w a s  c o m p le te ly  s u rp r is e d  w hen I  heard 

th e  c ra sh .
Q. F ro m  w h e re  y o u r  h o u se  i t  o r  a t  you r house 

c a n  y o u  h e a r  th e  c ro s s in g  b e ll if  i t  is  rung? A. 
V e ry  d is t in c tly .

Q. H a v e  y o u  h e a rd  i t ?  A . O f te n ; frequen tly ; 
h e a rd  i t  a  few  m in u te s  a f te r  th e  accid en t.

Q. Y o u  d id  h e a r  i t  a f t e r  th e  acc id en t?  A. Yes,

q u i te  a  n u m b e r  o f be lls .
Q. C a n  y o u  h e a r  th e  loco m o tiv e  bell from  your 

40  h o u se ?  A . Y e s ;  a l l  su m m er, b u t  w hen the win 
d o w s a r e  c lo s e d ;  e x c e p t a t  n ig h t  tim e.
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Q. H ow  a b o u t  th e  w h is t le  o f  a  lo co m o tiv e , i f  
sounded, c a n  y o u  h e a r  i t  a t  y o u r  h o u se ?  A . Y o u  
can g e n e ra lly  te l l  w h e n  a  t r a i n  is  co m in g , in  f a c t  
you know , w e c a n  h e a r  a lm o s t  d o w n  f ro m  th e  
V reeland  A v e n u e  s ta t io n .  I  h av e , i f  y o u  w il l  
pardon  m e, I  h a v e  la id  in  b ed  a n d  h e a rd  th e  t r a i n  
tou'ch D u n d e e  L a k e  a c ro s s  th e  r iv e r  a n d  a t  th e  
V reeland  A v e n u e  s t a t io n  a n d  com e o n  a n d  I  w a s  
so accu sto m ed  to  i t  in  a l l  th e  y e a r s  I  h a v e  liv ed  
near a  r a il ro a d , n o t  o n ly  th e re  b u t  a t  o th e r  p lace s .

Q. I f  a n  e n g in e  b e ll h a d  b een  ru n g , o r  a  w h is t le  
sounded, o r  th e  c ro s s in g  b e ll r u n g  o n  t h a t  d a y , 
im m edia tely  p re c e d in g  t h a t  c ra s h , w e re  y o u  in  
such a  p o s it io n  a s  to  h a v e  b een  a b le  to  h e a r  i t ?

M r . H o b a r t : O b je c te d  to  a s  a r g u m e n ta ­
tive.

O b je c tio n  o v e r ru le d . D e fe n d a n t  ex c ep ts .

A. 'C erta in ly .
Q. W ill  y o u  s t a t e  w h e th e r  o r  n o t  th e  b e ll  d id  

ring? A. I  w ill  p o s i t iv e ly  s w e a r  th e  b e ll  d id  n o t  
ring.

Q. O r th e  w h is t le  b lo w ?  A . N o. I  h a d  n o th ­
ing to  in te r f e r e  w i th  m y  h e a r in g  t h a t  a f t e r ­
noon.

Q. W ill  y o u  sa y  w h e th e r  o r  n o t  th e  w h is t le  d id  
blow b efo re  th e  a c c id e n t?  A . N o , I  d id  n o t  
hear it.

Cross E x a m in a t io n  b y  M r . H o b a r t :

Q. O n w h ich  s id e  o f E a s t  2 7 t h  S t r e e t  do  y o u  
live? A . O n  th e  e a s te r ly  s id e .

Q. T h a t  i s  o n  th e  s id e  o p p o s ite  to  w h e re  M r. 
Rogers liv es?  A . A b o u t f if ty  fe e t  n e a r e r  to  S ev en ­
teenth A venue, in  a  n o r th e r ly  d ire c t io n .

Q. I t  is  o n  th e  o p p o s ite  s id e  t o  M r. R o g e rs ?  A . 
Yes, s ir.

10

20
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Q. H o w  f a r  a r e  y o u  fro m  th e  ra il ro a d  crossing? 
A . I  s h o u ld  ju d g e  f ro m  h is  house , a s  I  say, I 
h a v e  n o  d i s t in c t  m e a s u re m e n ts ;  I  shou ld  judge 
I  w a s  five h u n d re d  a n d  tw en ty -fiv e  fee t from  the 
c ro ss in g .

Q. Y o u  w e re  f u r th e r  aw ay , th e n , th a n  Mr. 
R o g e rs  w a s?  A . Y es, s ir .

Q. A re  th e re  a n y  h o u se s  be tw een  y o u r house 
10 a n d  th e  r a i l r o a d  c ro s s in g ?  A . Y es, a  few large 

h o u ses , s e p a ra te d ,  th o u g h , th e y  a re  n o t close 
to g e th e r .

Q. O n  th e  s a m e  s id e  o f  th e  s t r e e t  w ith  your 
h o u se ?  A . Y es, s ir .

Q. A re  th e re  a n y  b u ild in g s  o f th e  lu m b er com­
p a n y ?  A . O n ly  th e  c o a l office, a  l i t t le  low build­
in g , a n d  th e n  a  l i t t l e  sh ac k , I  d o n ’t  know  w hat 
i t  is , I  d o n ’t  k n o w  w h a t  i t  i s ; I  d o n ’t  th in k  i t  has 
b een  o c c u p ie d  in  tw o  y e a rs .

20 Q . A n d  th e n  th e r e  is  a  fen ce  a ro u n d  th e  coal
y a r d ,  i s n ’t  th e r e ?  A . Y es, s ir .

Q. A f te r  y o u  g e t  b y  th e  c o rn e r  o f th a t  fence 
th e re  i s  n o th in g  to  in te r f e r e  w ith  y o u r  seeing a  
t r a i n  co m in g , is  th e r e ?  A . I  w ou ld  n o t swear 

p o s itiv e ly .
Q. I f  th e r e  is , w h a t  is  i t ?  A . W ell, i t  is the 

c o a l y a r d  fe n ce  t h a t  is  th e  o n ly  th in g  to  bother 

u s.
30 Q. T h a t  i s  th e  o n ly  th in g , i s  i t  n o t?  A. And

th e  s lo p e , i t  i s  n o t  a n  even  ro a d .
Q. A s  so o n  a s  y o u  g e t  b y  th e  coal y a rd  fence 

th e r e  i s  n o th in g  to  in te r f e r e  w ith  y o u r seeing a 
t r a i n  co m in g  f ro m  N ew  Y o rk ?  A . N o ; I  don

th in k  so . v  .
Q. A n d  th e re  w a s  n o t  a t  t h a t  tim e . A.

t h a t  I  k n o w  of. _ »
Q. A n d  y o u  h a v e  b een  th e re  freq u en  y .

F r e q u e n t ly  I  w a lk  o v e r th e re .
4 0  Q . O n  th i s  o cc as io n , a s  I  u n d e rs ta n d , you we
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p rep arin g  a  d in n e r  a t  y o u r  h o m e  in  th e  k i tc h e n ?  
A. Yes, s ir .

Q. I  p re su m e  y o u  w ere  in te r e s te d  in  p r e p a r in g  
«your d in n e r?  A . Y e s ; b ec au se  I  w a s  c o o k in g  o n  a  
gas sto v e  a n d  y o u  c a n n o t  leav e  th a t .

Q. Y ou h a v e  to  p a y  p r e t t y  c lo se  a t t e n t io n  to  
the gas, d o n ’t  y o u ?  A . Y es, s ir .

Q. T o  see t h a t  i t  i s  c o o k in g  p ro p e r ly ?  A . Y es, 
sir.

Q. T h a t  i s  w h a t  y o u  w e re  th in k in g  a b o u t  a t  
th a t tim e?  A . T h a t  w a s  m y  d u ty .

Q. T h a t  is  y o u r  d u ty  a s  a  goo d  w ife  a n d  a  
m other? A . Y es, s i r .

Q. I  am  n o t  s u r e  w h e th e r  y o u  to ld  u s  w h e th e r  
your k itc h e n  w a s  in  th e  r e a r  o f th e  h o u se  o r  o n  
the side?  A . I t  i s  i n  th e  r e a r .

Q. O n w h ich  s id e ?  A . O n  th e  s o u th e r ly  side.
Q. T h a t  w o u ld  b e  to w a rd s  th e  c ro s s in g ?  A . T o ­

w ards th e  c ro ss in g , yes , s ir .  W e  h a v e  f o u r  o r  
'five doo rs in  t h a t  h o u se . A s  I  s a y  i t  i s  a  v e ry  
pecu liarly  b u i l t  h o u se , o n e  w in d o w  a n d  a  d o o r  in  
the k itch en  a n d  th e n  th e re  i s  a  l i t t l e  d o o r  th e re  
and you  go  th r e e  s te p s  d o w n  to  th e  c e l la r  e n t r a n c e  
and a  d o o r th e re ,  a  w ire d  d o o r, y o u  k n o w , th e y  
were a ll  w ire d  fo r  th e  s u m m e r  a n d  a  f r o n t  d o o r  
righ t o p p o s ite  th e  k i tc h e n , w ell, a  l i t t l e  s id ew a y s .

Q. Y ou sp o k e  o f y o u r  tw o  so n s  w h o  w e re  th e  
only ones w ho h a p p e n e d  to  be h o m e a t  t h a t  tim e ?  
A. Yes, s ir .

Q. H ow  o ld  w e re  th e y ?  A . O n e  w a s  i n  h is  
th ir tie th  y e a r  a n d  th e  o th e r  w a s  in  h is  th i r ty - f i f th  
year.

Q. W h a t a r e  th e i r  n a m e s ?  A . W il l ia m  A . a n d  
H enry P a rk .

Q. A re  th e y  h e re  to -d a y ?  A . N o. O n e  is  a w a y  
far ou t o n  th e  se a s , a n d  th e  o th e r  o n e  is  in  c o u r t.

Mr. Dixon : One went to what?
The Witness: My oldest son is in the

10

20

30

40
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e m p lo y  o f  th e  S ta n d a r d  O il Com pany’s 
•boats. H e  is  o u t  o n  th e  o ce an  now .

Q. W h ic h  o n e  o f  th e  so n s  o f th e se  tw o  is i t  th a t 
w a s  o u t  o n  th e  p o rc h ?  A . M y youn g est son, 
P a r k .

Q. D id  y o u  go  d o w n  to  th e  c ro ssin g  a f te r  you 
h e a rd  th is  c r a s h ?  A . W e ll ,  I  d id , to  te l l  th e  t ru th ;

10 I  w a s  n e rv o u s , o n e  o f  m y  so n s w as o u t and  I 
th o u g h t  p e rh a p s  h e  w a s  o n  m y b ro ther-in-law ’s 
a u to m o b ile . M r. D u n n  h a d  ta k e n  h im  o u t the 
S a tu r d a y  p re c e d in g  a n d  I  n a tu r a l ly ,  a s  a  woman,
w a n te d  to  see.

Q. Y o u  w e n t  d o w n  to  th e  c ro ss in g ?  A. I  went 
d o w n  to  th e  c ro ss in g .

Q. E ig h t  a w a y ?  A . I n  a  few  m in u te s , as soon 
a s  m y  so n  cam e  d o w n s ta ir s  I  tu rn e d  th e  gas off 
a n d  s h u t  m y  d o o rs , th e r e  w as  nobody  else in  the 

20 h o u se , a n d  I  w e n t o u t  b a re h e a d e d , ju s t  like a  
w o m an , j u s t  to  see w h a t  w a s  th e  tro u b le .

Q. J u s t  l ik e  a  m a n , to o , th e re  w ere  a  lo t  of men 
a r o u n d  th e re ,  w e re n ’t  th e r e ?  A. I t  was crowded 
w h e n  I  g o t a r o u n d  th e re . T h e re  w as q u ite  a  lot 

o f a u to m o b ile s .
Q. D o  y o u  re c o lle c t  w h e n  y o u  g o t th e re  if  the 

a u to m o b ile  h a d  b een  m oved  a w ay  fro m  th e  engine. 
A . I  th in k  th e y  w e re  t r y in g  to  rem ove th e  bodies, 
b u t  I  d id  n o t  go n e a r .  I  d id  n o t  w ish  to  see any

30

40

su ffe rin g .
Q. Y o u  s a id  y o u  h e a rd  a  b e ll a  few m inutes 

a f te r  th e  a c c id e n t. W a s  t h a t  w hen  you  were on 
th e  c ro s s in g  o r  b e fo re  y o u  g o t th e re ?  A. W hen 
g o t to  th e  c ro ss in g . T h e re  w ere  q u ite  a  num ber 
o f b e lls  b e c a u se  th e  n e x t  te a m  th e n  w as 
th e y  h a d  m en  w i th  th e i r  flags a n  p

Q. Y o u  h e a rd  th e  b e ll  th e n , d id  y ou? A. Oh, I 
d i s t in c t ly  h e a rd  th e  b e ll, I  h e a rd  th e  tra m  hell 
a n d  th e  o th e r  b e ll. I  h e a rd  th e m  bo th .
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Q. Y ou h e a rt!  th e  c ro s s in g  b e ll?  A.. Y es, s i r ;
I hea rd  th e  c ro s s in g  b e ll, too . I  h e a rd  th e m  
both.

Q. B u t y o u  h e a rd  th e  c ro s s in g  b e ll?  A . I  h e a rd  
th a t too.

Q. Y ou a r e  s u r e  y o u  h e a rd  th e  c ro s s in g  b e ll?
A. W ell, I  h e a rd  th e m  a ll .  I  w o n ’t  s w e a r  a n y  
p a r tic u la r  one, I  h e a rd  th e m  a ll.

Q. A re  y o u  s u re  y o u  h e a rd  th e  c ro s s in g  b e ll?
A. I  w o u ld n ’t  s w e a r  to  i t .

Q. W h a t  b e ll w a s  i t ?  A . T h e re  w a s  a  dozen  
being ru n g  th e n .

Q. T h e re  w a s  a  t r a i n  co m in g  a lo n g  r ig h t  th e n —  
coming w e s t?  A . I  c o u ld n ’t  s w e a r  w h ic h  w a y  i t  

'was com ing, b u t  I  th in k  i t  w a s  f ro m  N ew  Y o rk .
Q. Y ou a r e  s u re  y o u  h e a rd  a  b e ll?  A . O h , yes , 

num ber o f b e lls  w e re  r in g in g  th e n .
Q. Y ou k n o w  th e  c ro s s in g  b e ll?  A . Yes.
Q. U p  to  th e  t im e  o f  th e  c r a s h  y o u  h a d n ’t  h e a rd  £ 0  

the r in g in g  o f  a  b e ll?  A . N o , s ir .
Q. D id n ’t  h e a r  th e  a u to m o b ile s  go  b y ?  A . N o, 

sir.
Q. T hey  w e n t r i g h t  by  y o u r  h o u se ?  A . Y es, 

sir.

Re-Direct Examination by Mr. D ixon :

Q. O ne m o m en t, M rs . C a r r .  W h o se  a u to m o b ile  
did you say  y o u  w e re  a f r a id  w a s  h i t ?  A . My 
bro ther-in-law , M r. M ic h a e l D u n n ;  h e  h a d  ta k e n  
one of m y so n s  o u t  j u s t  b e fo re  th a t .

Q. T h a t  w a sn ’t  o n e  o f th e s e  tw o ?  A . O h , n o ;
I th o u g h t i t  m ig h t  b e  so m eo n e  b e lo n g in g  to  m e.

Q. W h e n  w as  i t  t h a t  y o u r  o ld e s t  so n  w e n t to  
sea? A. H e  le f t  o u r  h o u se  o n  M o n d a y  n ig h t  a n d  
I couldn’t  say — I  th in k  h e  s a ile d  o n  W e d n e sd a y .
He sen t u s  a  p o s ta l  c a rd  s a y in g  h e  w o u ld n ’t  be 
home fo r  h is  T h a n k s g iv in g  d in n e r .

Q. T h a t is  a ll . 40
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Henry P ark Carr, a witness produced on be- 
h e lf  o f the plaintiff, being first duly sworn ac­
cording to law, etstifies as follows:

Direct Examination by Mr. Dixon:

Q. H o w  o ld  a r e  y o u , H e n ry ?  A . F o u rteen .
Q. W a s  th is  l a d y  t h a t  j u s t  l e f t  th e  s tan d  your 

m o th e r?  A . Y es, s ir .
Q. Y o u  liv e  w ith  h e r  o n  E a s t  Tw enty-seventh 

S t r e e t?  A . Y es, s ir .
Q. D o  y o u  re m e m b e r th e  d a y  of th e  accident to 

M r. L a n g e ’s a u to m o b ile ?  A . Y es.
Q. O n  t h a t  a f te rn o o n  w h e re  w ere  you? A. I 

w a s  s i t t i n g  o n  th e  p o rc h .
Q. D o  y o u  k n o w  w h e re  y o u r  m o th e r was? A. 

N o , s ir .
Q. Y o u  w e re  s i t t in g  o n  th e  p o rch ?  A. Yes, 

20 s ir .
Q. A b o u t w h a t  t im e  w a s  th e  a c c id en t?  A. Be­

tw e e n  h a l f  p a s t  a n d  s ix  o ’clock.
Q . W h a t  w a s  th e  f i r s t  th in g  you  hea rd ?  A. 

I  d id n ’t  h e a r  a n y th in g .
Q. Y o u  d id n ’t  h e a r  a n y th in g — y o u  d id n ’t  hear 

a n y  b e lls ?  A . N o , s ir .
Q. H o w  d id  y o u  com e to  kn o w  ab o u t the ac­

c id e n t?  A . M y b r o th e r  cam e  dow n an d  sa id  there 
w a s  a n  a c c id e n t.

30  Q. W e re  y o u  in  a  p o s it io n  th a t  y o u  could have 
h e a rd  a  b e ll  i f  i t  h a d  been  ru n g ?  A. Yes, sir.

Q. H a v e  y o u  ev e r h e a rd  b e lls  fro m  th e  engine 
o r  c ro s s in g  f ro m  y o u r  p o rc h ?  A. Yes, sir.

Q. F ro m  t h a t  p la c e  c a n  y o u  h e a r  th e  whistles 
i f  th e y  a r e  b lo w n ?  A . Y es, s ir.

Q. A f te r  y o u r  b r o th e r  to ld  y o u  ab o u t the ac­
c id e n t , w h a t  d id  y o u  d o ?  A . I  w e n t u p  there.

Q. W h a t  d id  y o u  see?  A. I  saw  th e  au to  and

th e  m a n  ly in g  dow n .40
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Q. W h a t?  A . I  sa w  th e  body .
Q. W h ere  Was t h a t ?  A . O n  th e  tra c k .
Q. O n th e  ro a d w a y ?  A . O n  th e  t r a c k ;  in  th e  

way o f th e  t r a in .
Q. H ow  n e a r  T w e n ty -se v e n th  S t r e e t?  A . 1 

couldn’t  ju s t  te l l  you .
Q. In  w h ich  d ire c t io n  f ro m  E a s t  T w e n ty -se v e n th  

S treet? A . I n  a  w e s te rn  d ire c t io n .
Q. W h ere  w a s  th e  lo co m o tiv e  a t  t h a t  t im e ?  A .

On the e a s te rn  s id e  o f  th e  ro a d w a y .
Q. A n d  th e  a u to m o b ile  w a s  w h e re ?  A . O n  th e  

west side.
Q. D id  y o u  see  a n y  m en  w o rk in g  a r o u n d  th e re  

on the e a s t  s id e ?  A . N o , s i r .
Q. W as a n y b o d y  w o rk in g  th e re  a t  a l l?  A .

No, sir.
Q. H ow  f a r  w a s  th e  e n g in e  f ro m  th e  ro a d w a y ?

A. I  co u ld n ’t  ju s t  te l l  b u t  i t  w a s n ’t  v e ry  f a r  fro m  20  
the roadw ay .

Q. A t t h a t  t im e  w a s  th e re  a n y  c ro s s in g  b e ll 
ringing? A . N o , s ir .

Q. H ow  lo n g  d id  y o u  s ta y  th e r e  w h ile  th e  
engine w as o n  th e  e a s t  s id e  o f  th e  ro a d w a y ?  A. 
About a  h a l f  a n  h o u r .

Q. A ro u n d  t h a t  n e ig h b o rh o o d ?  A . Y es, s ir .
Q. D id  y o u  see th e  e n g in e  w h e n  i t  l e f t  th e r e ?

A. No, s ir.
Q. W h en  y o u  le f t  th e re  i t  w a s  s t i l l  s ta n d in g  on  30  

the east s id e ?  A . Y es, s ir .
Q. H ow  n e a r  th e  c ro s s in g  d id  y o u  g o ?  A . I  

was on th e  c ro s s in g , a n d  d o w n  b y  th e  a u to .
Q. D ow n b y  w h a t?  A . D o w n  b y  th e  a u to .
Q. A u to m o b ile— a n d  y o u  a r e  p o s it iv e  t h a t  w h e n  

you w en t d o w n  th e re  th e  a u to m o b ile  w a s  o n  th e  
west side a n d  th e  e n g in e  w a s  o n  th e  e a s t  s id e ?
A. Yes, s ir.

Q. A n d  w a s  t h a t  c ro s s in g  b e ll  r in g in g  th e n ?  A .
No, s ir. 40
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Cross Examination by Mr. Dixon:

Q. H o w  f a r  e a s t  o f  th e  c ro s s in g  w as the  engine 
w h e n  y o u  g o t  th e re ?  A . C o u ld n ’t  te l l  you.

Q. O ne h u n d re d  fe e t?  A . N o, s ir .
Q. T w o  h u n d r e d  fe e t?  A . N o, s ir.
Q. H o w  f a r ;  y o u  c a n  g iv e  u s  som e idea. A. Be­

tw e e n  tw en ty -fiv e  a n d  f if ty  fee t.
10 Q. Y o u  d id n ’t  m e a s u re  i t  a n d  y o u  a re  giving us 

y o u r  b e s t  e s t im a te  o f  i t ?  A . Y es, s ir.
Q. W e re  y o u  th e r e  w h e n  th e  en g in e  backed in 

o n  th e  s id in g ?  A . N o , s ir .
Q. Y o u  d id n ’t  see  t h a t ?  A . N o, s ir .
Q. W e re  y o u  th e re  w h e n  th e  o th e r  tr a in  came 

a lo n g ?  A . Y es, s ir .
Q. A n o th e r  t r a i n  c o m in g  fro m  N ew  Y ork? A. 

Y es, s ir .
Q. C o m in g  o n  th e  sam e  t r a c k ?  A. Yes, sir. 

20  Q. H o w  d id  th e y  go b y ?  A . T hey  rem oved the 
b o d y  a n d  th e  a u to .

Q. A n d  th e  e n g in e  w a s  o n  th e  sam e tra c k ?  A. 
N o , s ir .

Q. W h a t  b ec am e  o f i t ?  A . T h e  engine went
b a c k  o n  th e  sw itc h .

Q. D id  i t  o r  d id n ’t  i t ?  A . Y es, s ir.
Q. D id  y o u  see  i t  go b a c k ?  A . N o, sir.
Q. Y o u  sa w  i t  w h e n  i t  w a s  o n  th e  sw itch? A.

Y es, s i r .
30  7

Q. T h e  s w itc h  is  th e  sw itc h  go ing  in to  the 
c o a l y a r d ?  A . Y es, s ir .

Q. A n d  w h e n  th e y  m oved  i t  th e y  h a d  m ade way 
f o r  th e  o th e r  t r a i n ?  A . Y es, s ir .

Q. D o  y o u  re m e m b e r w h e th e r  th e  o ther tra in  
s to p p e d  o r  s lo w ed  u p ?  A. Y es, s ir.

Q. D id  i t  s to p ?  A . Y es, s ir .
Q. H o w  lo n g  d id  i t  s t a n d  th e re ?  A. I  couldn’t 

j u s t  t e l l ;  I  d o n ’t  k n o w  ju s t  how  lo n g  i t  was.
Q. N o w  y o u  d id n ’t  k n o w  a n y th in g  abou t this40
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accident u n t i l  y o u r  b r o th e r  to ld  y o u ?  A . N o, 

sir.
q .  D id n ’t  h e a r  t h e  c r a s h ?  A . N o , s ir .
Q. D id  y o u  h e a r  th e  a u to m o b ile s?  A . N o , s ir .
Q. W h a t w e re  y o u  d o in g ?  A . S i t t in g  th e re .
Q. R ead in g  a  b o o k  o r  p a p e r?  A . N o , s ir .
Q. J u s t  re s t in g ?  A . Y es, s ir .
Q. W e re n ’t  s tu d y in g , w e re  y o u ?  A . N o , s i r .  10 
Q. T h a t i s  a ll .

Re-D ir e c t  E x a m i n a t i o n  b y  M r . D ix o n  :

q .  D id  y o u  see th e  a u to m o b ile s  go b y ?  A . Y es, 
sir.

Q. T h a t  is  a ll.

T h o m a s  G . P a x t o n ,  a  w itn e s s  p ro d u c e d  o n  be- 20  
half o f th e  p la in t i f f  b e in g  f i r s t  d u ly  s w o rn  a c ­
cording to  la w  te s tif ie s  a s  fo llo w s :

D irect E x a m i n a t i o n  b y  M r . D i x o n  :

Q. M r. P a x to n , w h e re  do  y o u  liv e ?  A . 75 2  E a s t  
Twenty S ev en th  S tr e e t .

Q. H ow  f a r  is  t h a t  f ro m  th e  c ro s s in g  o f  th e  
S usquehanna R a i l ro a d ?  A . F iv e  h u n d re d  fee t.

Q. H ow  lo n g  h a v e  y o u  liv ed  th e re ?  A . S in c e  ■. 

the f irs t of M ay, n in e te e n  th i r te e n .
Q. A n d  on  w h ich  s id e  o f  E a s t  T w e n ty -se v e n th  

S treet is  y o u r  h o u se ?  A . W e s t  s id e .
Q. D esc ribe  th e  s i tu a t io n  o f th e  c ro s s in g  a s  

it  was on th e  tw e n ty -se v e n th  d a y  o f  S e p te m b e r , 
n ineteen th ir te e n ,  w ith  re s p e c t  to  th e  a p p ro a c h  to  
the c ro ssin g  th ro u g h  T w e n ty -se v e n th  S t r e e t  g o in g  
in a s o u th e r ly  d ire c t io n . A . O n  th e  e a s t  s id e  o f  
T w enty-seventh  S tr e e t  n e a r  th e  c ro s s in g  w a s  a  
high p ick e t fe n ce  o f  th e  c o a l y a r d  a n d  o n  th e  ^  
west side th e re  is  a  h ig h  b o a r d  fen ce  a n d  th e re  
was no g a te s  th e re  a t  th e  t im e .
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Q. A n y  f la g m a n  s ta t io n e d  th e re  a t  the cross­
in g  a t  t h a t  t im e ?  A . N o , s ir .

Q. W a s  th e r e  a  b e ll?  A . T h e re  w as a  bell; 
yes.

Q. A  c ro s s in g  b e ll  a t  t h a t  t im e ?  A. Yes, sir.
Q. H o w  lo n g  h a d  t h a t  b een  in s ta lle d , do you 

k n o w ?  A . A s  lo n g  a s  I  h av e  b een  there .
Q. W h a t  is  y o u r  b u s in e s s ?  A . G en era l Super- 

10 in te n d e n t  o f  th e  R o g e rs  co m p an y .
Q. W h a t  d o  y o u  d o ?  A . C a rp e n te r .
Q. N ow , th is  p ic k e t  fen ce  t h a t  yo u  speak of, 

a b o u t  h o w  f a r  d oes t h a t  e x te n d  a lo n g  E a s t  Twenty- 
s e v e n th  S tr e e t?  A . T h e  y a r d  is  close in  from 
E ig h te e n th  A v e n u e  u p  n e a r  f ro m  th e  avenue.

Q . H o w  c lo se  to  th e  t r a c k s  does th a t  fence 
s ta n d ,  d o  y o u  k n o w ?  A . I  c o u ld n ’t  say  positively; 
a b o u t  te n  o r  tw e lv e  fee t.

2 0  B y  t h e  C o u r t :

Q. H o w  h ig h  is  i t ?  A . A b o u t e ig h t feet.

B y  M r . D i x o n :

Q. L o o k in g  to w a r d  th e  e a s t  is  th e re  a  fence 
th e re ?  A . Y es, s ir .

Q. H o w  f a r  d oes t h a t  e x te n d  a lo n g ?  A. Down 
to  th e  s w itc h  g o in g  in to  th e  co a l y ard .

Q. H o w  f a r  is  t h a t ?  A . I  c o u ld n ’t  judge.
Q. O v e r a  h u n d re d  fe e t?  A . Yes.
Q. O v e r tw o  h u n d re d  fe e t?  A . I  co u ldn ’t say.
Q. C e r ta in ly  o v e r  o n e  h u n d re d  fe e t?  A. Yes, 

s ir .
Q. H o w  h ig h  i s  i t ;  i t  i s  a s  h ig h  as the other? 

A . Y es, s ir .
Q. A  p ic k e t  fe n c e ?  A . Y es, s ir.
Q. H a v e  y o u  e v e r c ro sse d  over th is  crossing 

in  a n  a u to m o b ile ?  A . Y es, s ir.
Q. H o w  o f te n ?  A . O h, n e a r ly  every  day.

40
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Q. H ave y o u  e v e r  t r a v e l le d  a lo n g  t h a t  s t r e e t  
going so u th ?  A . Y es, s ir .

Q. C an  y o u  s ta te ,  t r a v e l l in g  a lo n g  t h a t  s t r e e t  
in a so u th e r ly  d ire c t io n  in  a  d r iv e r ’s s e a t  o f  a n  
autom obile how  close  y o u  h a v e  to  g e t  to  th e  w e s t­
bound tr a c k  b e fo re  y o u  c a n  g e t a  v iew  u p  to w a rd s  
the ea s t?  A . F i f te e n  o r  tw e n ty  fee t.

Q. D o y o u  k n o w  t h a t  a s  a  f a c t?  A . Y es, s ir .
Q. D o m a n y  a u to m o b ile s  u se  t h a t  r o a d ?  A . Y e^ 10 

sir.
Q. D id  th ey  p r io r  to  th e  tw e n ty -se v e n th  d a y  of 

Septem ber 1 9 1 3 ? A . Y es, s ir .
Q. On t h a t  a f te rn o o n  w h e re  w e re  y o u ?  A . I  

was leav ing  m y  h o u se  w ith  D o c to r  M c A llis te r .
Q. D id  y o u  see th e  a u to m o b ile s  p a s s in g  to w a r d  

the c ro ssin g ?  A . N o , s ir .
Q. D id  y o u  h e a r  a n y th in g  o n  t h a t  a f te rn o o n ?

A. Yes, s ir . 2o
Q. W h a t  d id  y o u  h e a r ?  A . I  h e a rd  a  c ra s h  j u s t  

like tw o f re ig h t  c a r s  c o u p lin g  to g e th e r .
Q. W h ere  w ere  y o u  a t  t h a t  t im e ?  A . A t  th e  

side of m y house.
Q. D id  y o u  see a n y  c o llis io n ?  A N o , s ir .
Q. P r io r  to  th e  c r a s h  d id  y o u  h e a r  a n y  b e ll 

or w h istle  o r  c ro s s in g  b e ll?  A . N o , s i r .
Q. C an y o u  h e a r  th e  c ro s s in g  b e ll  i f  i t  ru n g , 

a t y o u r h o u se?  A . Y es, s ir .
Q. P la in ly  o r  n o t?  A . Y es, s ir . 3 0
Q. C an y o u  h e a r  a  lo co m o tiv e  w h is t le  a t  y o u r  

house? A. Y es, s ir .
Q. C an  y o u  h e a r  a  lo co m o tiv e  b e ll?  A . Y es, 

sir.
Q. P la in ly  o r  n o t?  A . Y es, s ir .
Q. C an  y o u  a t  y o u r  h o u se  h e a r  th e  w h is t le  o f a n  

engine if  i t  is b lo w n ?  A . Y es, s ir .
Q. T he f ir s t  th in g  y o u  h e a rd  w a s  th e  c r a s h ?  A .

Yes, sir.
40
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Q. W h a t  d id  y o u  th e n  d o ?  A . D octor Mc­
A l l i s te r  a n d  I  g o t  i n  h is  au to m o b ile  and  ran 
d o w n  to  th e  c ro ss in g .

Q. A n d  g o in g  d o w n  th e r e  w h a t  d id  you see? 
A . I  s a w  th e  a u to m o b ile  s ta n d in g  on  the west 
t r a c k  a n d  u p  a g a in s t  th e  s id e  o f a  locomotive.

Q. H o w  f a r  w a s  i t  f ro m  th e  c ro ss in g ?  A. Two 
h u n d re d  a n d  f if ty  fee t.

10 Q . H o w  d o  y o u  k n o w ?  A . W e  m easured  it.
Q. W h o  d id ?  A . M r. B o^ le , M r. Rogers, De­

te c tiv e  L o rd  a n d  m y se lf.
Q. W a s  th e  h e a d lig h t  o n  th e  locom otive lit? 

A  N o ;  i t  w a s  d a y lig h t .
Q. H o w  w a s  th e  lo co m o tiv e  ap p ro ach in g ?  A. 

I t  w a s  p a s s in g  e a s t.
Q. D e sc r ib e  th e  s i tu a t io n  o f th e  locom otive and 

th e  a u to m o b ile . A . T h e  au to m o b ile  stood on the 
w e s tb o u n d  t r a c k  h e a d e d  e a s t, th e  locom otive was 
h e a d e d  th e  o th e r  w a y  ru n n in g  b ackw ard  and 
in  th e  a u to m o b ile  w a s  th e  b o y  th a t  had  been 
d r iv in g  i t  a n d  o n  th e  l e f t  th e  o ld  m an  lay  to the 
r e a r  a n d  o n  th e  o th e r  s id e  w a s  th e  o ld  lady.

Q. D id  y o u  n o tic e  th e  o ld  g e n tle m a n ?  A. Yes, 
s ir .

Q. W a s  h e  d e a d  th e n ?  A . I n  m y opinion, yes.
Q. D id  y o u  see a n y b o d y  e lse  com e u p  there, or 

w a s  th e r e  a n y b o d y  e lse  th e r e  w hom  you knew?
30 A . Y e s ; th e r e  w a s  a  few  a ro u n d  th e re  when I 

g o t  th e re .
Q. H o w  lo n g  d id  y o u  s ta y  th e re ?  A. I  stayed 

th e r e  u n t i l  w e  g o t  th e  w re ck ag e  c lea red  off the 
t r a c k .

Q. A b o u t  ho w  lo n g  w a s  t h a t?  A. T h a t I  have 
n o  id e a  h o w  long .

Q. Q u ite  a  w h ile ?  A . Q tiite  a  w hile, yes.
Q . W h a t  w a s  d o n e  a f te r  y o u  g o t th e re ?  A. The 

f i r s t  th in g  I  d o n e  w a s  to  h e lp  M r. B oyle get the 
b o y  o u t  o f  th e  m ach in e .
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Q. Was lie conscious or unconscious? A. Un­
conscious.

Q. What was done then? A. Then I helped to 
get the old lady and carry her down to the auto­
mobile and took her to the hospital.

Q. Did you remain with them? A. No, sir; I 
came back.

Q. Then what was done? A. Then we rolled the 
automobile off the track. 10

Q. Did you help in that? A. Yes.
Q. How did they get the old lady out? A.

We pried the automobile up with a crow-bar.
Q. You say the tender was against the auto­

mobile? A. Yes, sir.
Q. Why didn’t  they back the engine off? A.

Well, I think I heard a man say his wheels were 
locked; he could not pull down.

Q. He could not pull out; the engine did not 2Q 
move? A. The engine did not move—not then; 
no.

Q. You had to pry the car up with a crow-bar?
A. Yes.

Q. How was the car smashed? A. All the 
wheels off; the tonneau was off; the mud-guards 
on the left side were smashed up.

Q. You lived there with your family, did you 
not? A. Yes.

Q. Of whom did your family consist? A. My 3 0  

wife and two boys.
Q. What are your boys names? A. Harry Pax­

ton and Isaac Paxton.
Q. And how old are they? A. One is thirteen 

and the other is past fourteen.

Cross Examination by Mr. Hobart:

Q. Your house number was 752, was it not?
A. Yes. 40
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Q. That is right next to Mr. Rogers? A. Yes.
Q. How many houses between you and the rail­

road tracks? A. Well, that I have never taken 
the trouble to find out.

Q. Well, there are four or five or six, are there 
not? A. Yes.

Q. You were talking with Dr. McAllister? A. 
Yes.

Q. At your house? A. Yes.
Q. Had the doctor gone to see any member of 

your family? A. To see my boy.
Q. Your boy was sick, or had an accident, or 

something? A. Had an accident.
Q. Which boy was that? A. My oldest boy.
Q. And you were talking with the doctor about 

that? A. No.
Q. What about? A. Talking about automobiles. 

„  Q. You are another automobile fan, are you? 
A. Yes.

Q. You were not watching for this particular 
engine, of course? A. No.

Q. Paying no attention to it at all? A. No, sir.
Q. Did you know it was coming? A. No, sir.
Q. Until this crash called your attention? A. 

No, sir.
Q. That is right, is it not? A. That is right.
Q. Have you ever measured the distance that 

30 you have to be in order to see an approaching 
train coming from New York? A. No, sir; 
have not.

Q. I understood you to say that you did not 
observe this particular automobile on that day. 
A. I did not.

Q. They went by your house? A. Yes.
Q. They had to go by your house in order to 

get to the crossing? A. Yes, sir; they did.
Q. But you were so interested in talking to Dr.

40
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McAllister you paid no attention to them? A. I 
did not.

Q. You did not hear them? A. I did not hear 
them.
By Mr. Dixon :

Q. You were outside when the crash came, were 
you not? A. Yes, sir.

10
Harry Paxton, sworn as a witness on the pant 

of the plaintiff, testifies as follows:

Direct Examination by Mr. D ixon :

Q. How old are you? A. Thirteen.
Q. The gentleman who was just on the stand 

is your father? A. Yes, sir.
Q. You live with him? A. Yes, sir.
Q. In Twenty-seventh Street? A. Yes, sir. 2 0  

Q. Do you remember the day when this automo­
bile with Mr. Lange in was hit? A. Yes, sir.

Q. Where were you on that afternoon? A. Step­
ping down on the steps.

Q. Of what place? A. Going down towards 
the sidewalk.

Q. How is that? A. Going down towards the 
sidewalk.

Q. Of your house? A. Yes, sir.
Q- Did you see the car get struck by the en- 30  

gine? A. Yes, sir.
Q. Did you see the automobiles pass you? A.

Yes, sir.
Q. What was the first thing that attracted your 

attention to the situation there, the scene there; 
what did you see or hear? Tell your own way
what you saw and heard. A. I didn’t hear noth­
ing.

40
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Q. What? A. I didn’t  hear any bell.
Q. Yon did not hear any bell? A. No, sir.
Q. Did yon hear any whistle? A. No, sir.
Q. You say you saw the engine hit the car? 

A Yes.
Q. Yon were looking at them? A. Yes.
Q. Where was the car when it was struck by 

the engine? A. About in the middle of the 
1 0  west bound track.

Q. On the roadway? A. On the crossing.
Q. What did the engine do with the car when 

it struck it? A. It drug it two hundred and fifty 
feet up the track.

Q. What did you do after the collision? A. I 
ran in and told my father; he was by the cor­
ner of the house.

Q. What did you do? A. I ran and told my
father; he was by the corner of the house.

«20 7  *Q. By the corner of the house? A. Yes.
Q. Then what did you do? A. I ran down

there.
Q. Down where? A. Down to the engine.
Q. Where? A. To the engine.
Q. Where did you say the engine was? A. Two 

hundred and fifty feet up the track.
Q. Did you go up there to it? A. Yes, sir. 
Q. What did you do when you got up there? 

30 I seen the automobile and the engine, and I seen 
the boy driving the engine, and I seen the old
man, and I seen the lady.

Q. How long did you stay up there? A. I could
not say.

Q. Well, very long? A. Yes, sir.
Q. Did you come back again to the crossing.

A. Yes.
Q. When you got back there did you see any­

thing? A. Yes, sir.
40
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Q. What did you see then? A. I seen a man 
go up to the bell and put a ladder up to the 
bell.

Q. Where is that bell? A. The crossing bell.
Q. On the post? A. Yes.
Q. A man put a ladder up there? A. Yes, 

sir.
Q. What did he do, if anything; could you 

see? A. No, sir; I did not pay any more atten- 40 
tion to it.

Q. He went up there, and— A. (Interrupt­
ing.) I didn’t pay any more attention.

Q. You saw him go up to the bell?
Mr. Collins: He did not say that; he 

said he saw him put a ladder up.
A. I saw him put a ladder up.
Q. Did you see him go up? A. No, sir.
Q. Where did he go after he put the ladder up? 20  

A. I don’t know here he went. I did not pay any 
more attention to it.

Q. Did you see anybody else around there, 
doing anything? A. Around the bell?

Q. Yes, around the tracks? A. No, sir.
Q. What did you do then? A. I just ran 

around.
Q. What? A. Kan around.
Q. How long after the collision was it, about, 30  

that you saw this man put the ladder up against 
the bell? A. About twenty minutes.

Q. And during that interval of twenty minutes 
where had you been? A. I was up by the auto­
mobile, and then I came down by the cross­
ing.

Q. Where is this post with the bell on it?
A. On the northern side of the track; on the 
eastern side of Twenty-seventh Street.

40
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Q. Had you, at your house, every heard the 
crossing bell ring? A. Yes, sir.

Q. 'Can you hear it there easily? A. Yes, sir.
Q. At your house can you hear the locomotive 

bell ring, if it is rung? A. Yes, sir.
Q. Readily? A. Yes, sir.
Q. And at your house can you hear the whistle 

blow if it is sounded? A. Yes, sir.
10  Q. Was the crossing bell rung or the locomo­

tive bell rung, or the whistle sounded before this 
engine struck the car? A. The bell did not ring, 
but the whistle blew after the automobile hit—or 
after the engine hit the automobile.

Q. After the engine hit the automobile the 
whistle blew? A. Yes.

Q. What kind of a blast did it give? A. Shrill,
loud.

2 0  Q. You were looking at the car when it wail 
struck with the locomotive, were you? A. Yes,
sir. e •

Q. How soon after it struck the car was it that
the whistle was blown? A. A couple of minutes
after it hit the car.

Q. Was the car still going or not? A. Yes, 
sir.

Q. Being pushed along? A. Yes, sir.
Q. It was not whistling when the car was 

30  up there two hundred and fifty feet away an 
the engine stopped? A. No, sir.

Cross E x a m i n a t i o n  by Mr. Hobart:
Q. Were you on the porch of your house? A. 

No, sir; I was on the steps going down o
sidewalk, on the last step down.

Q. How many houses are there between J
and the crossing? A. About seven . m

Q. What were you doing, as you40
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step? A. Just stepping there, and watching the 
automobiles, as I always do.

Q. Did you see these three automobiles go by 
that have been mentioned in this case? A. Yes.

Q. You saw them, did you? A. Yes, sir.
Q. How fast was he going? A. That I could 

not say.
Q. Did they make any noise as they went by?

A. No, sir. 10
Q. What? An automobile that did not make 

any noise? A. It made a little noise, but not a 
loud noise.

Q. You could hear it? A. Yes, sir.
Q. Did you see the three of the automobiles?

A. Yes.
Q. Did you also see Mr. Boyle’s auto, who was 

standing near there? A. Yes, sir.
Q. And the first that you knew that anything 

happened was when this crash came? A. No, ® 
sir; I seen it.

Q. You saw it just at the time of the crash?
A. Yes, sir.

Q. And this whistle that you. spoke of, was 
just about the time it struck, or immediately 
after? A. After.

Q. Was it a loud whistle? A. Yes.
Q. Was it as loud as this whistle that we have 

just heard from the factory at one o’clock? A. 
Louder. 80

Q. Louder than that? A. Yes.
Q. How far could you hear it? A. That I don’t 

know.
Q. You could hear it a good ways, could you 

not? A. Yes.
Q. You were running toward the crossing at 

that time, were you not? A. Yes, sir.
Q. Did you know what time this engine was

40
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due to come over that crossing? A. The one that 
struck it?

Q. Did you know what time that engine wag 
due, what time it usually came over that cross­
ing? A. No, sir.

Q. You did not know anything about that? A. 
No, sir.

Q. You never had seen it before, as far as you 
1  know, had you? A. Maybe I have seen it before, 

but not as I  know of.
Q. Not to pay any particular attention? A. 

No, sir.
Q. I understand that it was an engine with no 

car fastened /to it? A. Yes, sir.
Q. What they call a light engine? A. As I 

heard the name of it, it was called a switch 
engine.

20  Q. A switch engine? A. Yes, sir.
Q. Were you there when this passenger tram 

came along? A. Yes.
Q. When that train came along the switch 

engine had backed on the side track, had it not? 
A. Yes.

Q. You saw that? A. Yes, sir.
Q. How soon after the accident did this other 

train come along? A. That I could not say.
Q. Was it within a few minutes, five or ten 

30  minutes? A . I  guess it was a little b it  longer 
than that.

Q. Fifteen minutes? A. Between ten and fif­
teen minutes.

Q. Do you remember whether that train slowed 
up? A. Yes; it slowed up.

Q. Did it stop, or did you notice that? A. I 
did not notice.

40
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Re-Direct Examination by. Mr. D ixon:

Q. How was the engine running that struck this 
car? A. That was going quite fast.

Q. How was it facing; was the front of the 
engine going forward or back? A. I t  was going 
back; it was on the west bound track going 
east. 10

Re-Cross Examination by Mr. Hobart:

Q. Where was this engine when you first saw 
it; was it then already on the crossing, or had 
you seen it before it got to the crossing? A. No, 
sir; I had not seen it before it got to the cross­
ing.

Q. The first time you saw it was just the mom­
ent before it struck the automobile; is that right? 20  

A. Yes, sir.

At this point a Recess is taken until two o’clock.

After Recess.

Peter J. Rogers, a witness already sworn on the 
part of the plaintiff, recalled and testifies as fol- 
lows: , 30

Direct Examination by Mr. Dixon :

Q. Mr. Rogers, after the accident and while 
you were in that vicinity, did you see anything 
of a ladder around there? A. No ; I did not see 
any ladder.

Q. Did you see any men working there? A.
I saw one man at the bottom of the tower with 
a crow-bar and another man with a big stone 
in his hand, a train man.

Q. How long after the accident was that? A. 
Twenty minutes.
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Q. Was lie doing anything? A. Why, he seemed 
to he working around that little box at the bottom 
of the tower; I don’t  know what he was doing.
B y  t h e  Co u r t :

Q. What do you call the tower? A. The bell 
post; I call that the tower.

__ By Mr. Dixon:
Q. The bell, post? A. Yes.
Q. That is, the post with the bell on? A. Yes.

B y t h e  C o u r t :

Q. Is that what you call the crossing bell? A. 
Yes, sir.
By Mr. Dixon:

Q. What was the man with the rock doing? 
20  A. I don’t know just what he was doing; he had a 

rock in his hand.
Q. Do you know where this man got the crow­

bar from? A. Evidently from the locomotive; 
there are tools on the locomotive.

Q. Do you know who he was? A. No; I do not. 
He had on a pair of overalls.

Q. A pair of overalls? A. A pair of overalls; 
yes.

30  Cross Examination by Mr. Hobart:
Q. Would you know that man if you saw him 

again? A. No; I cannot say that I would.
Q. Then, you do not know whether you have 

seen him in the court room, today? A. No; I do 
not.

Q. You do not see any ladder there at all? A. 
No; I did not see any ladder.

Q. At any time? A. No.
40  Q. You do know what this man with the over­

alls was doing, do you? A. Why, I don’t  know, 
but he seemed to be prying the box—
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Q. He had the crow-bar in his hand? A. Yes; 
and working there on that little box at the bot­
tom of the bell post.
By Mr. Dixon :

Q. What is that box? A. I believe it contains 
the batteries for the bell.
By Mr. Hobart:

10
Q. Do you know whether it does or not? A.

No; I do not.
Q. You do not know anything about it? A.

I have seen batteries in these boxes.
Q. You do not know anything about this par­

ticular battery? A. No.
Q. You do not know anything about this par­

ticular bell? A. No.

By Mr. Dixon:
20

Q. Have you ever seen the batteries in this box?
A. I have not seen them, but they are generally 
kept in these boxes.

Q. There was on this post two boxes, one 
at the foot and one at the top? A. Yes.

Q. And it is in the top box that the bell is?
A. The bell is in a cast iron covering, enclosing 
the gong; it is not a box on to; it is a gong 
with a cast iron casement, as we call it.

Q. That is what is referring to as the box? 30 
A. No; the box is further down, at the bottom of 
the post.

Q. This cast iron— A. That is simply the 
gong.

Q. What is it on; how is it fastened? A. 
Fastened on the post.

Q. At the top of the post? A. Yes.

40
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T h o m as  P r e h n , s w o rn  a s  a  w itn e s s  on the  part 
o f  th e  p la in t if f ,  te s tif ie s  a s  fo l lo w s :

D irect  E x a m in a tio n  by Mr . D ixon :

Q. W h e re  d o  y o u  liv e?  A . I n  P assa ic .
Q. W h a t  i s  y o u r  b u s in e s s?  A . I  am  the Sec­

r e ta r y  o f t h e  B o ta n y  W o rs te d  M ills.
Q. H o w  lo n g  h a v e  y o u  b een  S e c re ta ry  of th a t 

C o m p a n y ?  A . T e n  y e a rs .
Q. D id  y o u  k n o w  M r. J e r g e n  L an g e  in  his 

l i fe t im e ?  A . I  d id .
Q. H o w  lo n g  h a d  y o u  k n o w n  h im ?  A. As long 

a s  h e  w a s  w i th  th e  B o ta n y  W o rs te d  M ills.
Q . A b o u t  h o w  lo n g  w a s  th a t?  A. I  should 

th in k  a b o u t  tw e n ty — o r  tw en ty -fiv e  y e a rs—  twenty

20

30

y e a rs .
Q. W h a t  c o n n e c tio n  d id  h e  h av e  w ith  th a t  com­

p a n y ?  A . H e  w a s  a  S u p e r in te n d e n t—A ssistan t 
S u p e r in te n d e n t  o f th e  m ills .

Q. H o w  lo n g  h a d  h e  b ee n  su ch ?  A. A s long 
a s  h e  w a s  th e re ,  I  th in k  i t  is  ab o u t tw enty 

y e a rs .
Q. W a s  h e  u n d e r  s a la r y ?  A . H e  w as under

s a la ry .
Q. B e s id e s  h is  s a la ry ,  d id  h e  e a rn  anything 

e lse  f ro m  th e  c o m p a n y ?  A. H e  received  compen­
s a t io n  a t  th e  e n d  of th e  y e a r , a  c e r ta in  g ra tu ity ,
l ik e  a n y  o th e r  em p lo y ee .

Q. W h a t  w a s  h is  s a la ry ,  d o  y o u  know ? A. Hw 
s a la r y  in  th e  l a s t  few  y e a rs  w as fo u r hundref 
d o l la r s  a  m o n th . T h a t  m e a n s  fo r ty -e ig h t hun  re 

d o l la r s  a  y e a r.
Q. A n d  in  a d d i t io n  to  t h a t  w h a t  d id  ie * 

c e iv e ?  A . H e  re c e iv e d  a  g r a tu i ty  in  different 
a m o u n ts . T h e  l a s t  g r a tu i ty  h e  received  w as twen- 
ty - fo u r  h u n d re d  d o l la r s  fo r  th e  y ea r.

Q. W h e n  d id  h e  re ce iv e  th a t ?  A. F o r  the year

1912.40



55

T h o m a s  P r e h n — D i r e c t .

Q. W h en  d id  h e  re c e iv e  t h a t ,  i n  J a n u a r y ,  o r —
A. H e rece iv ed  t h a t  th e  f i r s t  o f A p r i l ,  th e  e n d  
of M arch, 1 9 1 3 .

Q. W h a t  h a d  h e  b een  re c e iv in g  fo r , s a y , th re e  
or fo u r y e a rs  p r io r  to  th a t ,  in  a d d i t io n  to  h is  
salary? A . I  h a v e  a  s ta te m e n t  h e re  o f  h is  a c ­
count, so I  c a n  r e f e r  to  th a t .

Q. R efresh  y o u r  m e m o ry  f ro m  t h a t ?  A . H e  r e ­
ceived in  1 9 1 1 , f o r  th e  y e a r  1 9 1 0 , tw e n ty - fo u r  xQ 

hundred d o lla rs ,  th e  n e x t  w a s  f if te e n  h u n d re d  
dollars, b e s id es  h is  s a la r y  o f fo r ty -e ig h t  h u n d re d  
dollars.

By Mb. Co l l in s :

Q. Y ou sa id  “ T h e  n e x t”  y o u  m e a n t  th e  p re v io u s  
year? A. T h e  n e x t  y e a r ,  1 9 1 1 , h e  re c e iv e d  fif te e n  
hundred  d o lla rs  g r a tu i ty .  I n  th e  y e a r  fo llo w in g  
again tw e n ty -fo u r  h u n d re d  d o l la r s ;  t h a t  w a s  fo r  
the y ea r 1 9 1 2 ; h e  re ce iv ed  t h a t  in  M a rc h  1 9 1 3 ; 2 0
and a t  th e  e n d  o f  1 9 1 3 , h is  a c c o u n t  w a s  c r e d i te d —  
his e s ta te  a f te r  h is  d e a th  w a s  c re d i te d — w ith  e ig h t  
hundred  d o lla rs , a s  p a r t  g r a tu i ty  f o r  th e  y e a r  
1913.

By Mb. D ixon :

Q. B esides b e in g  s u p e r in te n d e n t  o r  A s s i s ta n t  
S u p e rin ten d e n t o f  th e  m ills ,  d id  h e  h a v e  a n y  o th e r  
connection w ith  th e  co m p a n y , in  a n y  o th e r  c a p a ­
city? A. N o t fo r  th e  B o ta n y  W o rs te d  M il ls ;  h e  30  
m ight have h a d  o th e r  b u s in e s s  o u ts id e .

Q. W a s  h e  c o n s u l t in g  e n g in e e r  f o r  th e  m ills ?
A. H e w as en g in e e r. H e  h a d  th e  m a c h in e ry  a n d  
steam  en g in es  a n d  o th e r  m a c h in e ry  u n d e r  h is  s u ­
pervision.

Q. W h a t c a n  y o u  s a y  a s  to  h is  a b i l i ty  in  th e  
business t h a t  h e  w a s  c o n n e c te d  w ith ?  A . H e  w a s  
a very ab le  m a n  fo r  o u r  b u s in e s s . H e  w a s  w ith  
us over tw e n ty  y e a rs . 40
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Q. A b o u t h o w  o ld  w a s  he, do yo u  know? A 
W e ll—

Q. W a s  h e  v ig o ro u s , in  good  h e a lth ?  A. He was 
in  g o o d  h e a lth ,  yes. H e  w a s  a b o u t six ty  years 
o ld , o r  in  t h e  e n d  o f  th e  fifties.

Q. A n d  a t te n d e d  to  b u s in e s s  a l l  the  tim e? A. 
H e  w a s  th e re  r e g u la r ly .

C ross E x a m in a t io n  b y  M r . C o l l in s :

Q. H o w  lo n g  h a d  h e  b een  rece iv in g  forty-eight 
h u n d re d  d o l la r s  a  y e a r ;  fo r  how  lo n g  a  tim e? A. 
I  sh o u ld  th in k  fo r  a t  le a s t  fo u r  o r  five years. 1 
h a v e  th e  b o o k s h e re . I  c a n  show  you for the 
l a s t  te n  y e a rs .

Q. Y o u  m a y  lo o k  a t  th e  books, i f  you  like. A. 
T h is  ( in d ic a t in g  p a p e r  in  w itn e s s ’s h a n d )  is only 
f o r  th e  l a s t  th r e e  o r  f o u r  y ea rs .

Q. I  w o u ld  lik e  to  k n o w  w h a t h is  sa la ry  was 
e a r l ie r  th a n  th r e e  y e a r s  befo re . A. I  have it in 
th i s  b o o k  fro m  1 9 0 6 . H e  rece iv ed  in  1907  a  salary 
o f  tw o  h u n d r e d  a n d  f if ty  d o lla rs  a  m onth  and k 
g r a tu i ty  o f  tw e n ty - fo u r  h u n d re d  d o lla rs  for th a t 
y e a r ,  1 9 0 6 ; t h a t  w a s  p a id  in  M arch , 1907 .

Q. A n d  th e  n e x t  y e a r?  A . I n  1908  he received 
th e  sa m e  s a l a r y  u p  to  A p r i l  1s t., tw o  hund red  and 
f if ty  d o l la r s  a  m o n th , a n d  a n  ad v an ced  sa la ry  from 
A p r i l  1 s t ,  1 9 0 7  th re e  h u n d re d  d o lla rs  a  month.

Q. W h a t  d o  y o u  m e a n  by  “ ad v an ced  sa lary” ? 
T h e y  a d v a n c e d  i t  f ro m  tw o  h u n d re d  an d  fifty to 
th r e e  h u n d re d  d o l la r s  a  m o n th ?  A. A d van ced .it  
to  th r e e  h u n d re d  d o l la r s  a  m o n th .

Q. W h a t  w a s  th e  g r a tu i ty ?  A. T he g ra tu ity  for 
1 9 0 7  w a s  tw o  th o u s a n d  d o lla rs .

Q. A n d  th e  n e x t  y e a r?  A . I n  1908 - he received 
th e  sam e  s a la r y  o f th re e  h u n d re d  d o lla rs  a  month, 
a n d  th e  s a la r y  w a s  a d v a n c e d  on  A p r il  1s t, 1909, 
to  f o u r  h u n d re d  d o lla rs ,  a n d  h a s  ever since been 
f o u r  h u n d re d  d o l la r s  a  m o n th .
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Q. W h a t w as th e  g r a tu i ty  t h a t  y e a r?  A . T h e  
g ra tu ity  fo r  n in e te e n  h u n d re d  a n d  e ig h t  w a s  se v e n ­
teen h u n d re d  d o lla rs .

Q. W h a t w a s  th e  g r a tu i ty  f o r  n in e te e n  h u n d re d  
and n in e?  A . T h e  g r a tu i ty  fo r  n in e te e n  h u n d re d  
and n in e  w a s  t h i r t y  s ix  h u n d re d  d o lla rs .

Q. A n d  fo r  n in e te e n  h u n d re d  a n d  te n  y o u  h av e  
told u s  w h a t i t  w a s?  A . I t  w as  tw e n ty  fo u r  h u n ­
dred d o lla rs . 10

Q. W hy  d id  i t  v a ry , th is  g r a tu i ty ,  w h a t  w a s  i t  
based o n ?  A . I t  w a s  in  a c c o rd a n c e  w ith  th e  good  
results of th e  b u s in e s s  y e a r .

Q. T h a t is  to  s a y  y o u r  firm  o r  c o m p a n y  h a d  a  
good y ea r a n d  th e y  d iv id e d  i t  a m o n g  th e i r  d i f ie r ­
en em ployees? A . T h e y  a llo w e d  a  p ro p o r t io n a te  
sum fo r th e  g r a tu i t ie s  to  th e i r  em ployees.

Q. D id  a l l  th e  e m p lo y ee s  h a v e  g r a tu i t i e s ?  A .
All th e  em ployees re c e iv e d  a c c o rd in g  to  th e i r  posi- 2Q  
tion.

Q. T he c o m p a n y  w a s  u n d e r  n o  o b lig a tio n  to  
pay these g r a tu i t ie s ?  A . M ore  o r  le s s ;  th e  c o n ­
trac t o r  a g re e m e n t m a d e  fo r  th e  m o n th ly  s a la r y  
was a lw ay s  w i th  th e  u n d e r s ta n d in g  t h a t  a t  th e  
end of th e  y e a r  a  c e r t a in  g r a tu i ty  w o u ld  be 
paid.

Q. D e p en d in g  u p o n  h o w  m u c h —  A . D e p e n d in g  
upon how  m u c h  th e  r e s u l t  w o u ld  be.

40
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Ch a rles  T. Young , s w o rn  a s  a  w itn ess  on behalf 
o f th e  p la in t i f f ,  te s t if ie s  a s  fo llo w s :

D irect  E x a m in a tio n  by Mr. D ix o n :

Q. W h e re  d o  y o u  liv e ?  A . A t  P assa ic , New 
J e r s e y .

Q. W h a t  is  y o u r  b u s in e s s ?  A . M anufacturing , 
1Q f a c to ry  m a n a g e r  o f  th e  M a n h a tta n  R ub b er Com­

p a n y .
Q. H o w  lo n g  h a v e  y o u  b een  co n n e c ted  w ith  that 

c o m p a n y  in  t h a t  c a p a c i ty ?  A . N in e teen  years.
Q. D id  y o u  k n o w  M r. J e r g e n  B. L ange in his 

l i f e t im e ?  A . V e ry  w e ll  in d eed , s ir .
Q. H o w  lo n g  h a d  y o u  k n o w n  h im ? A. Over 

f if te e n  y e a rs .
Q. W a s  h e  c o n n e c te d  w i th  y o u r  com pany  in  any 

w a y ?  A . N o t  a t  a l l ,  s ir .
20 Q. D id  h e  do  a n y  b u s in e s s  w ith  y ou? A. Yes, 

s ir .
Q . O f w h a t  n a tu r e ?  A . W e ll, he, n o t  personal­

ly , b u t  h is  c o m p a n y  o rd e re d  m a te r ia ls , rubber 
m a te r ia ls  f ro m  o u r  co m p an y .

Q. D id  h e  h a v e  a n y  a g re e m e n ts  o r  contracts 
w i th  y o u r  c o m p a n y  fo r  se rv ic es  o f any  kind, 
p a te n t s ?  A . W e ll  y e s ;  ro y a lty  on p a ten ts .

Q. R o y a lt ie s  o n  p a te n ts ?  A . Y es, sir.
Q. W h a t  w a s  th e  n a tu r e  o f th e  p a te n ts  on which 

30 h e  re c e iv e d  ro y a l t ie s  f ro m  y o u r  co m p an y ?

M r. Co llins  : O b jec te d  to  o n  th e  ground 
f i r s t  t h a t  th e  b e s t  ev idence  w ould  be the 
p a t e n t s ;  b u t  a p a r t  f ro m  th a t  I  do no t un­
d e r s ta n d  t h a t  th e  in co m e fro m  a n  invest­
m e n t  s u c h  a s  a  p a t e n t  r ig h t  is  w ith in  die 
sco p e  o f  a  re c o v e ry  b ase d  o n  th e  earning 
c a p a c i ty  o f th e  d eceased , becau se  th a t  would 
go o n  ju s t  th e  sam e , th e  ro y a ltie s  of patents 

40  w o u ld  go to  th e  e s ta te . —
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The Court: That is what I understand 
to be the rule.

Mr. Collins: M r. D ix o n  o p e n e d  a b o u t  
th e  in co m e f ro m  in v e s tm e n ts  b u t  t h a t  c o u ld  
n o t be ta k e n  in to  a c c o u n t.

Q. W h a t p a te n t s  d id  h e  h av e , h o w  m a n y  d id  h e  
have?

Mr. Collins: O b je c te d  to  a s  i r r e le v a n t  10 
a n d  n o t  th e  b e s t  ev idence .

O b je c tio n  o v e r ru le d ;  d e f e n d a n t  ex c ep ts .

(N o an sw e r.)
Q. H ow  m a n y  p a te n t s  d id  h e  h a v e  w i th  y o u r  

com pany?

Mr. Collins: Objected to on the same 
grounds.

O b jec tio n  o v e r r u le d ; d e f e n d a n ts  ex c ep t.
20

A. One.

Q. W h a t  w a s  t h a t  fo r ?
Mr. Collins : O b je c te d  o n  th e  sam e  

g ro u n d s .
O b jec tio n  o v e r ru le d ;  d e f e n d a n t  ex c ep ts .

A. it  was a peculiar shaped ring which used in 
connection with other rings made up a roll for 
ringing out the crude wool.

Q. H ow  lo n g  h a d  t h a t  b een  r u n n in g  u n d e r  y o u r  3q 
con tro l?  A . T h re e  y e a rs .

Q. D id  h is  c o n t r a c t  w i th  y o u  re s p e c t in g  t h a t  pat- 
ent su rv iv e  h is  d e a th ?

Mr. Collins: Objected to on the ground 
that it is attempting to give evidence of a 
contract not produced.

Q. W a s  i t  in  w r i t in g ,  o r  n o t  m  w r i t in g ?  A .
No. I t  h a d  b een  in  w r i t in g  b u t  i t  w a s  c a n c e lle d

40
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i n  a  w a y  a l th o u g h  i t  w a s  a  s o r t  of a  verbal 
u n d e r s ta n d in g .

Q. W h a t  w a s  t h a t  v e rb a l  u n d e rs ta n d in g  with 
r e s p e c t  to  t h a t  p a te n t?

Mr. Collins: O b jec te d  to  as incompet­
e n t  a n d  i r r e le v a n t .

The Court: H o w  do  y o u  th in k  th a t  is 
10 a d m is s ib le ?  H a v e n ’t  o u r  c o u r ts  held  that

in v e s tm e n ts  a n d  th in g s  o f  th a t  n a tu re  are 
n o t  a d m is s ib le ?  I  so u n d e r s ta n d  th e  rule.

Mr. D ixon: Suppose that it should ap­
pear that this contract lapsed with his 
death, and suppose that it should appear 
that the contract was in force at the time 
of his death, suppose that it should appear 
that that was a valuable asset?

The Court: You think his earning capa- 
80 city can be measured by a contract which

ceased at the time of his death?
Mr. Dixon: O f co u rse , th e y  would lose 

th e  b e n e fit  o f t h a t  th e  ben efits  of that con­
t r a c t  w o u ld  c e a se  a t  th e  tim e  o f his death.

The Court: How is it evidential then?
Mr. Dixon: It is a pecuniary loss suf­

fered by the beneficiary.
The Court: If it ceased it could not 

be a loss.
30 Mr. D ixon : If it ceased at his death, if

he had not died it would not cease; sup- 
pose that were the fact; suppose he were 
to live ten years longer and this was to 
pay a thousand dollars a month which 
thousand dollars was devoted to his family 
wouldn’t that be legitimate?

The Court: Well, if some of his ser­
vices were incidental to the patent, if there 

4Q is anything of kind.
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Mr. Dixon: I  d o n ’t  th in k  t h a t  w o u ld  
he so. I  th in k  i f  th e y  lo s t  a n y th in g ,  w h a t ­
ever th e y  lo s t  b y  re a s o n  o f h is  u n t im e ly  
d e a th  w o u ld  be le g i t im a te  te s tim o n y . I t  is  
n o t i r r e le v a n t ,  i t  is  n o t  in c o m p e te n t.

The Court: The loss is caused by his 
death.

Mr. Dixon : T h a t  w o u ld  be a  lo ss  d i r e c t ­
ly  a t t r ib u ta b le  to  h is  d e a th . 'S u p p o se  h e  
h a d  to  g ive  h is  a t t e n t io n  to  t h a t  c o n tr a c t .

The Court : I f  h is  p e r s o n a l  se rv ic es  
w ere  in c id e n ta l  to  i t  th e n  i t  i s  so m e th in g  
w h ich  m a y  b e  sh o w n  in  ev idence .

Mr. Dixon : I t  seem s to  m e i t  i s  n o t  e i th e r  
i r r e le v a n t  o r  in c o m p e te n t  a t  th i s  tim e . O f 
co u rse , i t  m a y  be e v e n tu a l ly  so.

The Court: I  don’t want to let it in if 
it is going to be eventually incompetent. -

Mr. Dixon : Y o u r  H o n o r  c o u ld  th e n  r u le  
i t  o u t.

The Court: I  d o n ’t  w a n t  to  r u le  i t  in , 
n o t  u n le s s  i t  is  so m e th in g  t h a t  is  g o in g  to  
be c o m p e te n t, y o u  o u g h t  to  k n o w  th a t .

Mr. Dixon: I  c a n n o t  te l l  w h a t  th e  w it­
ness i s  g o in g  to  te l l  a b o u t  it.

The Court : Y o u  o u g h t  to  k n o w  w h a t  
th e  w itn e s s  k n o w s.

Mr. Dixon: I  o n ly  k n o w , h e  k n o w s ; I  3 0  
o n ly  w a n t  to  g e t  b e fo re  th e  j u r y  w h a t  n e  
know s, I  th in k  i t  is  c o m p e te n t  to  sh o w  
w h a t h e  k n o w s.

The Court: No. U n le s s  y o u  c a n  show  
th a t  h is  se rv ic e s  w e re  in c id e n ta l  to  th e  
u se  o f  th e  p a t e n t  I  w ill  r u le  i t  o u t.

O b jec tio n  s u s ta in e d ;  p la in t i f f  ex c ep ts .

No Cross Examination. 40
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J ambs Boyle, sworn as a witness on behalf of 
the plaintiff, testifies as follows:

Direct Examination by Mr. Dixon:

Q. W h e re  d o  y o u  liv e ?  A . A t  N o r th  Paterson, 
N e w  J e r s e y .

Q. O n  w h a t  S t r e e t?  A . I n  L e a  A venue.
10 Q. W h a t  is  y o u r  b u s in e s s?  A . A utom obile me­

c h a n ic .
Q. H o w  lo n g  h av e  y o u  been  in  t h a t  business? 

A . S ix  o r  sev en  y e a rs .
Q. W h a t  w a s  y o u r  b u s in e s s  befo re  th a t?  A. 

E le c tr ic a l .
Q. W h a t  k in d  o f  e le c tr ic a l  b u s in ess?  A. Gener­

a l  e le c t r ic a l  w o rk .
Q. D e sc r ib e  w h a t  y o u  m e a n  by  th a t?  A. Motor 

a n d  l ig h t in g  w o rk , a r m a tu r e  w ir in g , genera l elec- 
20  t r i c a l  w o rk .

Q. H o w  lo n g  h a d  y o u  b een  in  th a t  business? 
A . S e v e n te e n  y e a rs .

Q. W h e re ?  A . W e ll ,  s e v e ra l c o u n tr ie s ;  I  have 
t r a v e l le d  f o r  f o u r  o r  five y e a r s  to  E u ro p e , work­
in g  a t  d iffe re n c e  p la c e s  in  E u ro p e .

Q. Y o u  h a v e  b ee n  in  th e  e le c tr ic a l business 
th e n  se v e n te e n  y e a r s ?  A . A b o u t seventeen  years, 
yes, s i r .

Q. D o  y o u  re m e m b e r  th e  o ccasio n  o f the  alter- 
3 0  n o o n  o f th e  tw e n ty -s e v e n th  o f  S ep tem b er nineteen 

th i r t e e n ?  A . I  do.
Q. W h e re  w e re  y o u  o n  t h a t  a f te rn o o n ?  A. On 

T w e r ty -sev e n th  S tre e t .
Q. W h e re a b o u ts  on  T w e n ty -sev en th  S tree t?  A. 

C lose  to  th e  S u s q u e h a n n a  R a ilro a d .
Q. A b o u t  h o w  f a r  a w a y  fro m  i t?  A. About

f o u r  h u n d re d  a n d  f if ty  fee t.
Q. W e re  y o u  w a lk in g , s ta n d in g  o r  w h a t?  A. l

w a s  s i t t i n g  in  a n  au to m o b ile .
40
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Q. W hose a u to m o b ile ?  A . I t  b e lo n g ed  to  M r. 
Ed. P ie rce .

Q. A n d  w h a t  w a y  w a s  t h a t  a u to m o b ile  p a s s in g  
a t  th a t  tim e ?  A . P a s s in g  s o u th .

Q. O n w h ic h  s id e  o f th e  s t r e e t  w a s  i t  s t a n d ­
ing? A. O n  th e  w e s t  s ide .

Q. I t  w as o n  th e  r i g h t  h a n d  s id e  a s  i t  fa c e d ?  
A. Yes, s ir .

Q. A re  y o u  f a m i l ia r  w i th  t h a t  c ro s s in g ?  A . 
I  cross th e re  v e ry  o f te n .

Q. W ell, a r e  y o u  f a m i l ia r  w ith  i t ?  A . I  m ig h t  
say th a t  I  am .

Q. I f  y o u  c ro s se d  o f te n  I  su p p o se  y o u  a re . A . 
N a tu ra lly .

Q. N ow , w ill  y o u  s t a te  th e  c h a r a c te r  o f  th e  
crossing so  f a r  a s  th e  e re c tio n s  a r e  c o n c e rn e d  
on th e  e a s t  s id e  o f T w e n ty -se v e n th  S t r e e t  a t  o r  
near th e  r a i l r o a d  c ro s s in g . A . W e ll ,  th e r e  is  a  
fence th e re , a  d is ta n c e  b a c k  o f  th e  c ro ss in g .

Q. R u n n in g  th e  c ro s s in g ?  A . R u n n in g  r i g h t  to  
the c ro ssin g , yes , s ir .

Q. H ow  h ig h  is  t h a t  fen ce , how  t a l l  is  i t ?  A . 
R oughly s p e a k in g  I  s h o u ld  s a y  sev en  fee t.

Q. I s  i t  so  h ig h  t h a t  a  p e r s o n  s i t t in g  in  a n  o r ­
d inary  a u to m o b ile  w o u ld  h a v e  h is  h e a d  b e lo w  i t?  
A. Yes, s ir .

Q. H ow  f a r  d o es  t h a t  fe n ce  e x te n d ?  A . B eg  
pardon?

Q. A long  T w e n ty -se v e n th  S t r e e t  h o w  f a r  does 
the fence e x te n d ?  A . T h a t  I  c o u ld n ’t  say .

Q. A b o u t h o w  f a r — g iv e  m e y o u r  b e s t  ju d g m e n t  
—I know  y o u  h a v e n ’t  m e a s u re d  i t?  A . R o u g h ly  
speaking a  l i t t l e  o v er o ne  h u n d re d  fee t.

Q. D o y o u  k n o w  w h e re  E ig h te e n th  S t r e e t  is  
or w here E ig h te e n th  A v e n u e  ru n s ?  A . Y es, s ir .

Q. H ow  c lo se?  A . U p  c lo se  to  i t .
Q. N ow , a t  th e  c o r n e r  o f  t h a t  fe n c e  a n d  g o in g  

para lle l w ith  th e  r i g h t  o f w a y  o f th e  r a i l r o a d ,
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g o in g  e a s t  w h a t  is  th e r e  i f  a n y th in g ?  A. There 
i s  a lso  a  fe n ce  o n  t h a t  s id e .

Q . H o w  f a r  d o es  t h a t  e x te n d  e a s t?  A. East 
i t  e x te n d s  a b o u t  th re e  h u n d re d  fe e t I  guess, along 
th e  r a i l r o a d .

Q. W h a t  i s  th e  c h a r a c te r  o f  th o se  tw o  fences, 
h o w  a r e  th e y  b u i l t?  A . T h e y  a re  b o ard  fences.

Q. L a t t ic e d  o r  s la t te d ?  A . T h ey  a re  n o t built 
c lo se  to g e th e r ;  th e r e  is  a  sp a c e  betw een  them.

Q. H o w  m u c h  o f  a  sp a c e ?  A . I  co u ldn ’t  say; 
I  n e v e r  m e a s u re d  th a t .

Q. G iv e  u s  a n  id e a  a s  n e a r  a s  yo u  can, not 
w i th in  a  f r a c t io n  o f  a n  in ch . A. A b o u t an  inch 
o r  so.

Q. N o w , o n  th e  a f te rn o o n  o f th is  twenty-seventh 
d a y  o f  S e p te m b e r  y o u  w e re  in  a n  autom obile sit­
t i n g  th e re ?  A . Y es, s ir .

Q. A nd w e re  y o u  ta lk in g  o r  w h a t w ere you 
d o in g ?  A . I  w a s  t a lk in g  w ith  M r. R ogers.

Q. W i th  re s p e c t  to  M r. R o g e rs ’ house where 
w a s  t h a t  a u to m o b ile ?  A . A  few  fee t off of Mr. 
R o g e rs ’ h o u se .

Q. H o w  lo n g  h a d  y o u  been  th e re  before the 
a c c id e n t?  A . P e r h a p s  a  h a l f  o f a n  hour pre­

v io u s  to  th a t .
Q. A s  y o u  s a t  in  t h a t  au to m o b ile  w hat way 

w e re  y o u  fa c in g ?  A . I  w a s  fa c in g  south.
Q. W h ile  y o u  w e re  th e r e  d id  y o u  notice any 

a u to m o b ile s  p a s s  y o u r  c a r  tra v e llin g  south or 
s o u th e r ly ?  A . Y es, s i r ;  se v e ra l o f them .

Q. D id  y o u  o b se rv e  th e  L a n g e  c a r  passing?

i? A.
Y es, s i r .

Q. A b o u t  w h a t  t im e  d id  t h a t  p a ss  you 
S o m e w h ere  b e tw e e n  five fo rty -fiv e  a n d  s ix  o’cloc • 

Q. W h e n  d id  y o u  f i r s t  o bserve  t h a t  c a r.

A s  i t  w e n t  b y  m e.
Q. A n d  h o w  lo n g  d id  y o u  h a v e  i t  m  your rang 

o f  v is io n ?  A . U n t i l  i t  w a s  s tru c k  by the 

m o tiv e .
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Q. Y on saw  i t  s t r u c k  th e n ,  d id  y o u ?  A . Y es, 
sir.

Q. D id  y o u  see a n y  o th e r  c a r s  th e re  a t  t h a t  
tim e? A . A  c a r  w e n t  o v e r th e  c ro s s in g  a h e a d  
of i t  a n d  th e re  w a s  a lso  a  c a r  b e h in d  i t .

Q. H ow  f a r  a w a y  f ro m  th e  c a r  t h a t  w a s  s t r u c k  
was th e  c a r  a h e a d  o f i t  a t  th e  t im e  i t  p a s se d  y o u ?

. A b o u t o ne  h u n d re d  fe e t  I  s h o u ld  ju d g e .
Q. H ow  f a s t  w a s  i t  g o in g ;  d id  y o u  e s t im a te  i t ?  1 0  

A. Som ew here a b o u t  tw e lv e  m ile s  a n  h o u r .
Q. D id  yo u  fo rm  a n y  ju d g m e n t  a b o u t  h o w  f a s t  

the c a r  w a s  g o in g  t h a t  w a s  s t r u c k ?  A . T hey  
were a ll t r a v e l in g  a b o u t  th e  sa m e  r a te  o f  speed , 
all th ree  ca rs .

Q. In  y o u r  ra n g e  o f v is io n  u n t i l  i t  g o t  to  th e  
track? A . Y es, s ir .

Q'. W h a t o c c u r re d ?  A . A  lo co m o tiv e  a p p e a r ­
ed sud d en ly  a n d  th e r e  w a s  a  c r a s h  a n d  b o th  d is- _ 
appeared  fro m  view .

Q. W h ich  w a y  d id  th e  lo c o m o tiv e  a p p e a r?  A . 
F rom  th e  ea s t.

Q. T ra v e lin g  w e s t?  A . T ra v e l in g  w e st.
Q. W h a t t r a c k  w o u ld  t h a t  b e  f ro m  y o u r  p o s i­

tion, th e  w e s tb o u n d  t r a c k ?  A . T h e  t r a c k  n e a re s t  
me.

Q. T he t r a c k  n e a r e s t  to  y o u  w o u ld  b e  th e  f i r s t  
track  u p o n  w h ic h  th e  a u to m o b ile  w o u ld  g o ?  lA  
Yes, sir.

30
Q. A n d  th e  n e a re s t  t r a c k  to  th e  fe n c e ?  A .

Yes, s ir.
Q. W h en  d id  y o u  f i r s t  o b se rv e  th e  lo c o m o tiv e ?

A. A  second b e fo re  th e  c r a s h ,  o r  a  f r a c t io n  o f a  
second.

Q. H ow  w a s  i t  t r a v e l in g ,  s lo w  o r  f a s t?  A . 
T raveling  p r e t ty  f a s t  b y  th e  lo o k s  o f th in g s .

Q. W hen  i t  s t r u c k  w h a t  d id  i t  d o  to  th e  c a r ?
A. To th e  a u to m o b ile ?

40
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Q. Y es. A . A f te r w a r d s  w h e n  I  w e n t down the 
t r a c k —

Q. S p e a k  a  l i t t l e  lo u d e r . A . W h e n  I  go t down 
I  fo u n d  th e  w h e e ls  to r n  off a n d  th e  ton n eau  off 
a n d  th e  w re c k  a l l  th e  w a y  fro m  th e  fence to 
w h e re  th e  c a r  s to p p e d .

Q\ W h e re  w a s  th e  c a r  s to p p e d ?  A . Two hun­
d re d  a n d  f if ty  fe e t  f ro m  th e  c ro ssin g .

10  Q. W h e n  y o u  sa w  th e  co llis io n  w h a t d id  you 
d o ?  A . I  im m e d ia te ly  ju m p e d  o u t  o f m y ca r and 
c r a n k e d  i t  a n d  d ro v e  d o w n  to  th e  crossing .

Q. N ow , a s  th e  c a r  a p p ro a c h e d  th e  crossing 
a n d  u p  u n t i l  th e  t im e  o f  th e  c r a s h  w as th ere  any 
b e ll r u n g  o n  th e  lo co m o tiv e  o r  w h is tle  b low n? A. 
N o t  t h a t  I  h e a rd .

Q. A n y  c ro s s in g  b e ll  ru n g ?  A . N o t th a t  I 
h e a rd .

Q. W e re  y o u  in  a  p o s it io n  to  h e a r  i t  if  i t  had 
b e e n  r u n g ?  A . I  th in k  s o ;  yes, s ir.

Q. W h a t  w a s  th e  f i r s t  in t im a t io n  th a t  you seen 
t h a t  a  lo c o m o tiv e  w a s  a b o u t  to  c ro ss  o r  w as cross­
in g  th e  s t r e e t  a t  t h a t  p la c e ?  A . W h en  i t  crash­
e d  in to  th e  a u to m o b ile .

Q. N ow , w h e n  y o u  w e n t  d o w n  th e re  a n d  around 
w h e re  th e  e n g in e  c a m e  to  a  s to p  w h a t  d id  you see 
w i th  r e s p e c t  to  th e  c a r  a n d  th e  passengers?  A. 
I  sa w  tw o  o f th e  p a s s e n g e rs  w e re  u n d ern ea th  the 

30  c a r ;  M rs . P ie r c e  w a s  la y in g  b e tw een  th e  tracks 
w ith  th e  c a r  o v e r h e r  u p  to  h e r  w a ste  line the 
c h a s s is  o f  th e  c a r . M r. L a n g e  la id  fu r th e r  up 
u n d e r  th e  c a r  a n d  h is  so n  w a s  u n d e r  th e  wheel 
w i th  h is  h e a d  n e a r  th e  d ra w -lin e  u p  ag a in s t the 

te n d e r .
Q. W h a t  w a s  th e  p o s i t io n  w ith  re sp ec t to  the 

y o u n g  m a n  a n d  o ld  m a n  a s  y o u  g o t there? • 
M r. L a n g e ’s h e a d  w a s  c ru s h e d  so  f a r  a s  I  coiiJ 
s e e ;  h is  h e a d  w a s  a l l  b lood . M rs. P ie rce  la y  as 

4 0  i f  sh e  w a s  a s le e p  h e r  c lo th e s  w e re  n o t even 18
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arranged. H e r  h a t  a n d  v e il w e re  s t i l l  o n  b u t  
Mr. L ange’s h e a d  w a s  sm ash ed .

Q. Y oung M r. L a n g e ?  A . N o , th e  o ld  m an .
Q. W h a t a b o u t  th e  y o u n g  m a n ?  A . H is  h e a d  

was up  a g a in s t  th e  te n d e r .
Q. W as M r. L a n g e  d e a d ?  A - T h a t  I  c o u ld n ’t  

say; th e  d o c to r  p ro n o u n c e d  h im  d e a d  s h o r t ly  
afterw ards.

Q'. W ell, now , w h a t  d id  y o u  th e n  d o ?  A . W h e n  
we ap p ro ach ed  th e  w re c k —

Q. S ir?  A . W h e n  I  a p p ro a c h e d  th e  w re c k —
]Q. W hen  y o u  g o t  to  th e  w re c k  w h a t  d id  y o u  

do? A  I  w e n t  to  th e  s id e  o f th e  c a b  a n d  a sk e d  
the eng ineer to  d r iv e  h is  e n g in e  b a c k  a  l i t t l e  so 
we could  g e t th e m  o u t  f ro m  u n d e r  th e  c a r  a n d  
he said  h e  c o u ld n ’t  d o  t h a t  b e c a u se  h is  b ra k e s  
were locked  a n d  I  h a d  b e e n  d o w n to w n  a n d  g o t  
a crow b a r  t h a t  I  h a d  j u s t  g o t  d o w n to w n  a n d  I  
had i t  in  m y c a r ,  a n d  I  s e n t  a  boy  to  m y  c a r  to  
get i t— th e  b ra k e s  w e re  f a s t  a n d  th e  e n g in e e r  s a id  
he cou ldn ’t  re le a se  th e m  a n d  I  s e n t  d o w n  a n d  
got the  crow  b a r  to  re le a s e  i t  a n d  w e  ja m m e d  i t  
on the  b ra k e  shoe a n d  g o t  th e  b r a k e s  loose.

Q. W h a t d id  y o u  th e n  d o ?  A . I  w e n t  to  th e  
car an d  b e n t  th e  w h e e l p o s t  a n d  g o t  M r. L a n g e , 
Jr., out.

Q. Y ou ja c k e d  u p  th e  w h e e ls?  A . N o ; w e  
bent th e  w h ee l ca se  so  w e  c o u ld  g e t  M r. L a n g e  
out an d  th e n  w e  p la c e d  h im  in  m y  a u to m o b ile  
and I  r a n  h im  u p  to  th e  h o s p i ta l .

Q. W as h e  u n c o n s c io u s ?  A . Y es.
Q. A n d  you  l e f t  h im  th e re ?  A . Y e s ;  a n d  w h e n  

I re tu rn e d  th e y  w e re  e x t r a c t in g  M r. L a n g e  a n d  
Mrs. P ie rc e  fro m  th e  m a c h in e .

Q. D id  y o u  o b se rv e  a n y b o d y  w o rk in g  a r o u n d  
there? A. B e fo re  th e  p a s s e n g e r  t r a i n  a r r iv e d  I  
saw th re e  m en  s ta n d in g  a r o u n d  th e  b e ll  p o s t.

Q. W h a t w e re  th e y  d o in g ?  A . T h ey  seem ed  to  
be ja r r in g  th e  b e ll p o s t .  [
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Q. W h a t  w e re  th e y  d o in g ?  A . I  have just 
s ta te d .

Q. D id  th e y  h a v e  a n y  to o ls?  A . I  d idn ’t  no­
t ic e  w h a t  to o ls  th e y  h a d .

Q\ N o w , d o  y o u  k n o w  a n y th in g  ab o u t th a t  spe­
c ia l  b u s in e s s — a b o u t  th e  w a y  th e se  bells  are  in­
s ta l le d ?  A . N o t  m u ch .

Q. D o  y o u  k n o w  a n y th in g  a b o u t i t?  A. Well, 
10 I  k n o w  a  l i t t l e  a b o u t  th e m , b u t  i t  is  a  l ittle  out 

o f m y  l in e  o f b u s in e ss .
Q . D o  y o u  k n o w  h o w  th e y  a r e  opera ted ?  A. 

T h e y  a r e  w h a t  w e  t e r m  a  c lo sed  c irc u it.
Q. A  c lo sed  c i r c u i t ;  s p e a k  u p . A . Yes.
Q. W h a t  d o  y o u  m e a n  b y  th a t ?  A . They w ort 

w i th  a  b a t te r y .
Q. I  d o n ’t  k n o w  w h a t  t h a t  i s ;  t r y  to  explain 

i t .  A . I  w o u ld  r a th e r  b e  excused .
Q . W h e re  is  th e  b e ll  lo c a te d ?  A . A t th e  cross-

20 . 
m g .

Q. A t  th e  c ro s s in g , w e ll, o n  th e  g round, on 
th e  fe n c e  o r  p o le  o r  w h e re ?  A . O n a  pole.

Q. W h a t  k in d  o f a  p o le ?  A . I r o n  pole.
Q. W h e re  i s  t h e  p o le  lo c a te d ?  A . O n th e  south­

e a s t  c o r n e r  o f  t h a t  c ro ss in g .
Q. H o w  f a r  f ro m  th e  s t r e e t  l in e  ab o u t?  A. A 

fe w  fe e t.
Q’. A n d  is  i t  t h a t  p o le  t h a t  these  m en  were 

3 0  w o rk in g  a r o u n d ?  A . Y es, s ir .
Q. W h a t  e lse  is  o n  th i s  p o le  besides th e  bell 

a t  th e  t o p ;  w h a t  e lse  is  o n  th e  po le  o r n ea r it?  
A . B a t t e r y  b o x es  I  p re su m e .

Q. D o n ’t  y o u  k n o w ?  A . N o.
Q. I s  th e r e  a  b o x  th e re ?  A . Y es, th e re  is.
Q . W h e re  i s  t h a t  b o x ?  A . A t  th e  base of the

po le .
Q. A n y th in g  r u n n in g  f ro m  th e  box? A. W ires 

r u n n in g  o u t  to  th e  t r a c k  le a d  in  th e re .
40 q . H o w  do  y o u  k n o w ?  A . T h a t  is  how e 

b e ll w o rk s ;  t h a t  is  w h e re  th e y  go.
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Q. 'H ave y o n  seen  th e m ?  A . Y es, s ir .
Q. H ow  f a r  d o w n  th e  t r a c k  d o  th e y  r u n ;  d o  

you know ? A . I  b e liev e  d o w n  to  th e  lo w e r  c ro s s ­
ing.

Q. H ow  f a r  a w a y  is  t h a t ?  A . I  s h o u ld  ju d g e  
fifteen h u n d re d  fe e t.

Q. N ow  f ro m  t h a t  b o x  to  th e  po le , th e  to p  o f
the pole, is  th e re  a n y th in g  t h a t  y o u  k n o w  o f?  A .
No. sir. _10

Q'. Y ou d o n ’t  k n o w  o f  a n y  w ire s  le a d in g  f ro m  
the box to  th e  to p  o f th e  p o le ?  A . C e r ta in ly ,  
wires le a d in g  f ro m  th e  b o x  to  th e  po le .

Q. W h e re  do  th e y  go, d o  y o u  k n o w ?  A . O n  
the in sid e  o f th e  p o le , I  p re su m e .

Q. D on’t  y o u  k n o w  h o w  th e y  g o ?  A . I t  i s  a n  
electric bell.

Q. Do y o u  k n o w  w h a t  k in d  o f b a t te r ie s  th e y  
are? A. I  d o n ’t  k n o w  w h a t  k in d  th e y  u s e  o n  
the rin g in g  c i r c u i t ;  th e y  c a n  u s e  a n y  k in d  o f  b a t-  2Q 
teries; I  d o n ’t  k n o w  w h a t  k in d  th e y  u s u a l ly  u se .

Q. Y ou d o n ’t  k n o w  h o w  th e  b e ll  i s  o p e ra te d  b y  
these b a t te r ie s  th e n ?  A . T h e  e n g in e  c lo se s  th e  
circuit.

Q. W h a t?  A . A s  so o n  a s  th e  e n g in e  r u n s  on  
th a t block i t  c lo ses  th e  c i r c u i t  a n d  r in g s  th e  b e ll.

Q. W h a t  d oes t h a t  d o ?  A . T h a t  r in g s  th e  b e ll.
Q. N ow  th e n , w e re  y o u  in  a  p o s i t io n  w h e n  y o u  

sat in  t h a t  a u to m o b ile  t o  b e  a b le  to  h e a r  th e  
crossing b e ll h a d  i t  b e e n  r u n g ?  A . I  w a s , yes , 30  
sir. t

Q. A n d  a t  t h a t  d is ta n c e  c o u ld  y o u  h a v e  h e a rd  
the engine b e ll i f  i t  h a d  b e e n  r u n g ?  A . Y es, s ir .

Q. C ould  y o u  h a v e  h e a r d  th e  s te a m  w h is t le  h a d  
it been b lo w n ?  A . I  co u ld , yes.

Q. H av e  y o u  c ro s se d  t h a t  t r a c k  o n  t h a t  s id e , 
going in  a  s o u th e r ly  d i r e c t io n  in  a n  a u to m o b ile ?
A. Yes, s ir.

Q. H ow  f r e q u e n t ly ?  A . F o u r  o r  five t im e s  a  
month.
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Q’. A s  y o u  p ro c e e d  in  a  so u th e r ly  direction, 
d r iv in g  a n  a u to m o b ile , b o w  n e a r  to  th e  west­
b o u n d  t r a c k  m u s t  y o u  b e  b e fo re  you  g e t a  view 
to w a r d s  th e  e a s t?  A . I n  th e  neighborhood of 
a b o u t  f if te e n  fe e t.

Q. W h a t  is  i t  t h a t  p re v e n ts  y o u  from  seeing 
b e fo re  t h a t ?  A . T h e re  i s  a  fence  erec ted  there 
o b s t r u c t in g  th e  v iew .

1C Q. C ro ss  ex a m in e .

Cross E x a m in a t io n  by Mr . H obart:

Q. A s  so o n  a s  y o u  g e t  b y  th e  fen ce  you  can see 
a lo n g  th e  t r a c k  fo r  a  lo n g  d is ta n c e , can  you not? 
A . Y es, s ir .

Q. A  q u a r te r  o f a  m ile  o r  m o re?  A . Quite a 
d is ta n c e .

Q. Y o u  n e v e r  m e a s u re d  h o w  n e a r  you  have to
2 0  g e t  b e fo re  y o u  c a n  see?  A . N o, sir.

Q. S o  w h e n  y o u  sa y  f if te e n  fe e t you  a re  just 
g iv in g  u s  y o u r  b e s t  ju d g m e n t?  A . Y es, sir.

Q. W i th o u t  a n y  m e a s u re m e n ts ?  A . Yes, sir.
Q. H o w  f a r  a w a y  f ro m  th e  t r a c k  w ere you 

w h e n  y o u  w e re  t a lk in g ?  A . A b o u t fo u r  hundred 
a n d  f if ty  fe e t.

Q. T a lk in g  a b o u t  a u to m o b ile s?  A. Yes, sir.
Q. I n te r e s te d  in  y o u r  co n v e rsa tio n ?  A. Yes, 

s ir .
30  Q. D id n ’t  e x p e c t  th i s  e n g in e  to  come along. 

A . N o, s ir .
Q\ D id n ’t  l i s te n  fo r  i t  a n d  d id n ’t  know  i t  was 

c o m in g  u n t i l  i t  g o t  to  th e  c ro ss in g ?  A. No, sir;

I  d id n ’t .  f
Q. W h e n  y o u  f i r s t  saw  i t  w a s  i t  a t  th e  end o

th e  c ro s s in g  o r  in  th e  m id d le  of th e  crossing. 
A . I  s a w  i t  w h e n  i t  g o t  p a s t  th e  fence.

Q. T h a t  is  th e  f i r s t  y o u  h a d  seen i t  o r knew
a b o u t  i t s  c o m in g ?  A . Y es, s ir .40
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Q. Y on sa w  th e se  a u to m o b ile s  g o  b y  w h ile  
you stood  th e re  ta lk in g  to  M r. R o g e rs?  A . Y es, 
sir.

Q. D id  a n y  o f th e m  s la c k e n  u p  a s  th e y  a p ­
proached th e  c ro s s in g ?  A . I  c o u ld n ’t  a n s w e r ;  I  
wasn’t  p a y in g  t h a t  m u c h  p a r t i c u la r  a t te n t io n .

Q. Y ou d id n ’t  w a tc h  th e m  c lo se ly ?  A . T h ey  
were in  m y l in e  o f  v ie w ; I  c o u ld n ’t  h e lp  see in g  
them. 1 0

Q. D id  a n y  o f th e m  in c re a s e  th e i r  sp e e d ?  A .
I couldn’t  say .

Q. D id  a n y  o f th e m  s to p ?  A . I  c o u ld n ’t  say .
Q. Y ou w o u ld  h a v e  se e n  i t  i f  th e y  d id ?  A .

Yes, sir.
Q. T hey  a l l  k e p t  r i g h t  o n ?  A . Y es, s ir .
Q. S p eak in g  a b o u t  th e  sec o n d  a u to m o b ile — d id  

it  stop b e fo re  i t  w a s  h i t ?  A . I  d o n ’t  th in k  i t  d id .
Q. D id  i t  s low  u p ?  A . I n  m y  ju d g m e n t  th e y  

kept r ig h t  o n  th e  sam e  r a te  o f  speed .
Q. A b o u t w h a t  w a s  t h a t  r a t e  o f  sp e e d ?  A . 

Somewhere in  th e  n e ig h b o rh o o d  o f tw e lv e  o r  f o u r ­
teen m iles a n  h o u r .

Q- D id  y p u  n o tic e  w h a t  k in d  o f a n  a u to m o b ile  
it was, th e  seco n d  o n e?  A . I  k n e w  i t  w a s  a  C a d il­
lac.

Q. N ow, ho w  lo n g  w e re  y o u  a t  th e  c ro s s in g  
after th e  a c c id e n t, h o w  lo n g  d id  y o u  s ta y  a r o u n d  
there? A. A b o u t  o n e  h o u r .  30

Q. W ere  y o u  th e r e  w h e n  D e te c tiv e  S e rg e a n t  
Lord w as th e re ?  A . D e te c tiv e  S e rg e a n t  L o rd  
and Mr. P a x to n  a n d  I  w e re  th e re  w h e n  w e  m e a s ­
ured th e  d i s ta n c e ; I  h a d  a  s te e l t a p e  a n d  I  h e ld  
it and  h e lp ed  th e m  m e a s u re  i t .

Q. M r. L o rd  w a s  th e r e  w h e n  y o u  g o t  th e re ?
A. No, sir.

Q- G ot th e re  a f te r w a r d s ?  A . S o m e tim e  a f t e r ­
wards.

Q- W as M r. L o rd  th e re  w h e n  th e  m a n  w a s  a t  4 0  
the foot of th e  p o le ?  A . Y es, s ir .
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Q. A n d  r i g h t  a t  th e  c ro s s in g ?  A . l  can ’t  say 
h e  w a s  a t  th e  c r o s s in g ;  h e  m a y  hav e  been up to 
th e  en g in e .

Q. Y o u  d o n ’t  k n o w  w h a t  th e y  w e re  doing? A. 
J a r r i n g  th e  p o le .

Q. I n  w h a t  w a y ?  A . T h ey  h a d  som ething in 
th e i r  h a n d .

Q. D id  th e y  h a v e  a  ro c k  o r  cro w  b a r?  A. I 
10 d o  n o t  k n o w .

Q. A  ro c k ?  A . I  d id n ’t  p a y  t h a t  m uch atten­

20

l a d d e r  th e re  an y  tim e? A.

tio n .
Q . H o w  w a s  h e  d re s se d ?  A . O ne m an  with 

a  d e rb y  h a t  o n  a n d  tw o  o th e rs  a p p a re n tly  work­

in g  m en .
Q. W a s  th e r e  a  la d d e r  u p  th e  pole? A. I 

d id n ’t  see  an y .
Q\ W a s  th e r e  

N o t  t h a t  I  seen .
Q. Y o u  c o u ld n ’t  h e lp  b u t  see i t  i f  i t  h ad  been 

th e r e ?  A . I  th in k  I  w o u ld  h a v e  seen it.
Q. I t  w a s  d a y l ig h t ,  w a s n ’t  i t ?  A. I t  w as day­

l ig h t ,  yes.
Q. W a s  th e r e  a  w h is t le  w h e n  i t  c rashed  m  o 

th e  a u to m o b ile ?  A . J u s t  a  m o m en t before i t

s t r u c k  i t .  . . * ■ ^
Q. W h a t  k in d  o f a  w h is t le  w a s  i t . A. 8

w h is t le .
Q. A  lo u d  o n e?  A . Y es, s ir .
Q . A  lo n g  o n e  o r  se v e ra l s h o r t  b la s ts?  A. o n

l0 QS J u s t  a b o u t  a s  i t  h a p p e n e d ?  (A. J u s t  as rt 
w a s  a b o u t  t o  h i t  i t  th e  w h is t le  b lew  o u t  

QWe re  y o u  a t  t h e  c ro s s in g  w h en  th is  
t r a i n  ca m e  a lo n g , th e  w e s tb o u n d  passenger? A.

Y<Q. T h e  e n g in e  h a d  th e n  b een  b ack ed  in  on the

s w itc h ?  A . Y es, s ir .
40  Q. T h a t  i s  a ll .

30
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Re-Direct E x a m in a t io n  by Mr. D ix o n :

Q. Y on w e n t  to  t h e  h o s p i ta l— h o w  lo n g  w e re  
you aw ay  f ro m  th e  a c c id e n t  w h ile  y o u  w e re  a t  
the h o sp ita l?  A . F r o m  th r e e  to  five m in u te s  I  
should judge.

Q. Y ou w e re  a s k e d  o n  c ro ss  e x a m in a tio n  w h e ­
ther any  o f th o se  c a r s  s to p p e d  b e fo re  th e y  g o t to  
the c ro ssin g  a n d  y o u  s a id  “n o ” , d o  y o u  m e a n  
th a t?  A . N o t  t h a t  I  c a n  see. 10

Q. W h e re  d id  th e  t h i r d  c a r  g o ?  A . T h e  th i r d  
car d id  s to p  on  th i s  s id e  o f th e  c ro ss in g .

Q. T hen  y o u  d id n ’t  m e a n  t h a t  th e  t h i r d  c a r  
didn’t  s to p ?  A . N o , s ir .

Q. N o q u e s tio n  a b o u t  t h a t ?  A . N o, s ir .
Q. Y ou th o u g h t  h e  r e f e r r e d  to  th e  f i r s t  tw o  

cars? A. Y es, s ir .
Q. A n d  t h a t  c o n fu s e d  y o u ?  A . T h e  t h i r d  c a r  

did stop.
Q. W h e re  d id  i t  s to p ;  h o w  n e a r  th e  c ro s s in g ?  20  

A. W ith in  a  few  fe e t  o f th e  c ro ss in g .
Q. H ow  f a r  w a s  th e  sec o n d  c a r  b e h in d  th e  f ir s t  

car w hen i t  p a s s e d  y o u ?  A . A b o u t seven ty -five 
or one h u n d re d  fe e t  I  sh o u ld  ju d g e .

Q. T hey  w e re  g o in g  a w a y  f ro m  y o u  b u t  y o u  
couldn’t  ju d g e  w h e th e r  th e y  s lo w ed  u p  o r  n o t?
A. No, s ir.

Q'. Y ou h a d  n o  d iff ic u lty  in  h e a r in g  th e  w h is tle  
when th e  c ra s h  c a m e ?  A . N o , s i r ;  I  d id  n o t.7 7 3 0

Q. Y ou sa y  o n e  o f th e s e  m en  h a d  a  d e rb y  h a t  
on, how  w e re  th e  o th e r  tw o  m e n  d re s se d ?  A  
Dressed a s  w o rk in g m e n .

Q. W h a t do  y o u  m e a n  b y  t h a t— h a d  o v e ra lls  
on? A. Y es, s ir .

Q. Y ou d id n ’t  o b se rv e  w h a t  in s t r u m e n ts  th e y  
had? A. I  d id  n o t ,  no .

Q. H ow  lo n g  d id  th e y  w o rk  a r o u n d  th e r e  o r  
stay a ro u n d  t h a t  h o le ?  A . I  d o n ’t  k n o w .

40



74

J a m e s  B o y l e — R e -C r o s s .

Q. T o  th e  b e s t  o f y o u r  ju d g m e n t?  A. I  w asn’t 
in te r e s te d  a t  a l l  a n d  I  d id n ’t  give i t  a second 
th o u g h t .

R e -Cross E x a m in a t io n  by M r. H obart:

Q. Y o u  s p o k e  a b o u t  th e  th r e e  au tom obiles and 
th e  t h i r d  o n e  s to p p in g ; h o w  n e a r  to  th e  tra c k  did 
th e y  go  b e fo re  i t  s to p p e d ?  A . T e n  o r  tw elve feet.

10 Q. T h e  f i r s t  c a r  w e n t  r i g h t  a c ro ss  th e  track? 
A . Y es, s ir .

Q. B e fo re  th e  a c c id e n t?  A . B efo re  the  acci­

d e n t .
Q. D id  th e s e  th r e e  c a r s  a s  th e y  w e n t by yon 

m a k e  a n y  n o ise  o r  ru m b le  o f th e  au tom obile en­
g in e ?  A . T h e  o r d in a r y  n o ise  t h a t  you  h ea r from 
a n y  a u to m o b ile .

Q. T h e y  m a d e  som e n o ise?  A . T h e  sam e as

20  a n y  o th e r  a u to m o b ile .
Q. B u t  th e y  m a d e  th e  sam e  no ise  a s  any  other 

a u to m o b ile  r u n n in g  a t  th e  sa m e  speed? A. Yes, 

s ir .
Q. T h a t  i s  a ll.

30
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William 'Howard P hillips, a witness produc­
ed on behalf of the plaintiff, being first duly 
sworn, according to law, testifies as follows:

Direct Examination by Mr. Dixon :

Q'. W h ere  d o  y o u  liv e , M r. P h i l l ip s ?  A . T w e n ­
ty-seventh S tre e t .

Q. H ow  o ld  a r e  y o u ?  A . E ig h te e n .
Q. W h e re a b o u ts  o n  T w e n ty -se v e n th  S tr e e t  d o  

you live? A . B e tw e e n  S e v e n te e n th  A v e n u e  a n d  
P ark  A venue.

Q. W h ich  s id e  o f th e  s t r e e t?  A . E a s t  s ide.
Q. W h ich  s id e  o f th e  r a i l r o a d  c ro s s in g ?  A . 

North.
Q. H ow  f a r  f ro m  th e  r a i l r o a d  c ro s s in g ?  A . 

About tw o  b lo ck s a n d  a  h a l f  o r  th r e e  b lo ck s.
Q. Do y o u  re m e m b e r  th e  d a y  w h e n  th e  a u to ­

mobile w as  s t r u c k  b y  th e  e n g in e  i n  S e p te m b e r , 2Q 
nineteen h u n d re d  a n d  th i r t e e n ?  A . Y es, s i r .  ,

Q. T h a t o c c u rre d  a t  w h a t  t im e  a b o u t?  A . 
About five m in u te s  to  six .

Q. W h ere  w e re  y o u  a t  t h a t  t im e ?  A . O n  E a s t  
T w enty-seventh  S t r e e t  b e tw e e n  th e  r a i l r o a d  a n d  
P ark  A venue.

Q. W ere  y o u  w a lk in g  o r  s ta n d in g  o r  w h a t?  A .
I was walking.

Q. W h ich  w a y  w e re  y o u  w a lk in g ?  A . N o r th .
Q. A b o u t how  f a r  f ro m  th e  r a i l r o a d  w e re  y o u  

at the  tim e  of th e  a c c id e n t?  A . W e ll ,  tw o  b lo ck s. 80  
Q. A b o u t ho w  m a n y  fe e t  w o u ld  y o u  th in k ?  A . 

About six  h u n d re d  o r  sev en  h u n d re d  fee t.
Q. D id  y o u  see th e se  th r e e  a u to m o b ile s  p a s s ?

A. 1 saw  tw o . 1
Q. Y ou sa w  tw o  go b y ?  A . Aes, s ir .
Q. D id  y o u  com e a lo n g  T w e n ty -se v e n tn  S tr e e t?

A. I  saw  th e m  w h e n  I  w a s  o n  S e v e n te e n th  A v e ­
nue, before I  tu r n e d  in to  T w e n ty -se v e n th  S tr e e t .

Q. T here  is  f i r s t  th e  r a i l r o a d  t r a c k ,  th e n  co m es
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E ig h te e n th  A v e n u e ?  A . I  d o n ’t  believe Eigh­
te e n th  A v e n u e  g o es th r o u g h  th e re .

Q . Y o u  d o n ’t  th in k  i t  g oes th ro u g h ?  A. I 
d o n ’t  th in k  i t  does.

Q. W e ll ,  i t  i s  n o t  a  t r a v e le d  s tre e t,  is  i t?  A. 
E ig h te e n th  A v e n u e ?

Q. Y e s?  A . I t  s to p s  a t  T w e n ty -fo u rth  street, I 
t h i n k ;  I  a m  q u i te  s u re  i t  does. I t  s to p s  there  I 

10 a m  q u i te  s u r e ;  I  d o n ’t  k n o w  w h e th e r  i t  continues 
o r  n o t.

Q. I  m e a n  a t  t h i s  T w e n ty - s e v e n th . S tree t?  A. 
A t  T w e n ty -se v e n th  S tr e e t?

Q. Y es, a t  th i s  T w e n ty -se v e n th  S tre e t does 
E ig h te e n th  A v e n u e  c o n tin u e , i t  does n o t cross it 
a c tu a l ly ?  A . N o , s ir .

Q. T h e n  d o es  S e v e n te e n th  A v en u e  cro ss  i t?  A. 

Y es, s ir .
Q. A n d  t h a t  i s  a  t r a v e le d  s t r e e t ,  i s  i t?  A. Yes, 

20 x 
s ir .

Q. T h a t  is  th e  s t r e e t  y o u  cam e o u t  o f. A.

30

Y es, s ir .
Q. A n d  y o u  tu r n e d  to  th e  n o r th ?  A. Yes, sir. 
Q\ W h a t  w a s  th e  f i r s t  th in g  th a t  a ttrac ted  

y o u r  a t t e n t io n ?  A . I  h e a r d  a  c ra sh .
Q. W h a t  d id  i t  s o u n d  lik e ?  A . W hy, i t  soun -

ed  l ik e  tw o  th in g s  h i t t in g .
Q. W h a t?  A . 1 c o u ld  n o t  te l l  you  w ha

s o u n d e d  lik e .
Q. W e ll ,  a  c r a s h  y o u  sa y ?  A . 

a  c ra s h .
Q. W h a t  d id  y o u  d o  th e n ?  A . 

in  th e  d ire c t io n  o f th e  c ra sh .
Q. D o w n  to  th e  r a i l r o a d ?  A .

Y es, s ir, i t  was 

I  tu rn e d  to  look 

T o w a rd  the  rail-

40

I'° Q 1 A n d  w h e n  y o u  g o t  d o w n  th e re  w h a t  d id you 
see?  A . P a r t  o f th e  a u to m o b ile  w a s  ly in f? 
t r a c k ,  th e  e n g in e  w a s  s t i l l  b y  th e  kg’ and
a m a n , th e  o ld e r  m a n  w a s  ly in g  o n  th e  t
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the boy w a s  s t i l l  a t  th e  w h ee l a n d  th e  la d y  w a s  
in the  f ro n t  s e a t  w i th  th e  boy.

Q. L y in g  d o w n ?  A . W e ll, th e  tw o  w h ee ls  w e re  
off, the  tw o  s id e  w h e e ls  w e re  off th e  m a c h in e , i t  
was ly in g  on  i t s  ax le s , h e  w a s  in  t h a t  p o s it io n  
(in d ica tin g ) h a l f  s i t t i n g  a n d  h a l f—

Q'. W ere  th e re  a n y  p e o p le  th e r e  w h e n  y o n  g o t  
there? A . Y es, s ir .

Q. D id  y o n  k n o w  w h o  th e y  w e re ?  A . N o , s i r .
Q. H ow  lo n g  d id  y o n  s ta y  th e re ?  A . A b o u t 

ten o r fifteen  m in u te s .
Q. W ere  y o n  th e r e  w h e n  th e y  to o k  a n y  o f th e  

people aw ay ?  A . Y es, s ir ,  I  th in k  th e y  w e re  
taken aw ay  w h ile  I  w a s  th e re .

Q. W ho d id  th e y  ta k e  a w a y  w h ile  y o n  w e re  
there? A . T h ey  to o k  th e  la d y  a w a y  a n d  th e  boy.

Q*. On w h ich  s id e  o f T w e n ty -se v e n th  S tr e e t  w a s  
this locom otive a n d  th e  c a r  a t  th e  t im e  y o n  g o t  
there? A. O n  w h ic h  s id e  o f  T w e n ty -se v e n th  
S treet?

Q. Y es? A . O n  th e  w e s t  s ide.
Q. H ow  f a r  w e s t  o f  T w e n ty -se v e n th  S t r e e t  w a s  

the locom otive w h e n  y o n  sa w  i t  s ta n d in g  th e re ?  
A. A bout tw en ty -fiv e  o r  t h i r t y  y a rd s .

Q. B efore y o n  h e a r d  th e  c r a s h  d id  y o n  h e a r  a n y  
bell ru n g  o r  w h is t le  b lo w n ?  A . I  d id  n o t .  I  d id  
not p ay  a n y  a t te n t io n .

Q. W ere  y o u  in  a  p o s i t io n  w h e re  y o n  c o u ld  
have h e a rd  i f  i t  h a d  b e e n  b lo w n ?  A . I  c o u ld  
not say w h e th e r  I  c o u ld .

Q. W h a t?  A . I  c o u ld  n o t  say . I  m ig h t h av e  
heard i t  i f  I  h a d  b ee n  p a y in g  a t te n t io n .

Q. Y on sa y  y o u  d id  n o t  h e a r  i t ,  d id  y o n ?  A . 
I d id no t.

Q. D o y o n  k n o w  w h e th e r  a  s te a m  w h is t le  e n ­
gine w h is tle  c o u ld  b e  h e a r d  f ro m  th e  d is ta n c e  
you w ere fro m  th e  t r a c k ?  A . I  c o u ld  n o t  s a y  
w hether i t  co u ld  o r  n o t .  \

10

20

30

40
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Q. B u t  y o u  d id  h e a r  th e  c ra s h ?  A. Yes, sir.
Q. T h a t  is  th e  f i r s t  th in g  y o u  h e a rd ?  A. Yes, 

s ir .

Gross Examination by Mr. Hobart:

Q. D id  y o u  h e a r  t h a t  lo n g  screech  th a t  was 
g iv e n  j u s t  b e fo re  th e  c r a s h  cam e  o r  ju s t  after 

10 i t  ca m e ?  A . I  d id  n o t  h e a r  a n y th in g  h u t the 
c ra s h .

Q. A b o u t  h o w  f a r  w e re  y o u  u p  fro m  th e  cross­
in g ?  A . A  l i t t l e  o v e r  tw o  b locks.

Q. W e re  th e re  h o u se s  b e tw een  w h e re  you were 
a n d  th e  r a i l r o a d  t r a c k s ?  A . W h a t  is  th a t?

Q'. W e re  th e r e  h o u se s  b e tw e e n  w h ere  you were 
a n d  th e  r a i l r o a d  t r a c k s ?  A . Y es, sir.

Q. D id  y o u  a c tu a l ly  see th e  c r a s h  o r  ju s t  hear 
i t ?  A . N o , s ir ,  I  d id  n o t  see a n y th in g  of the 

80  c ra s h .
Q. H o w  m a n y  fe e t  a w a y  w e re  you? A. About 

tw o  b lo ck s.
Q. Y o u  c o u ld  n o t  see th e  c ro ss in g  from  where 

y o u  w e re ?  A . I  c o u ld  see  th e  crossing , b u t I 
tu r n e d  a r o u n d ,  a n d  I  c o u ld  n o t  see an y th in g , bu t 
th e  a u to m o b ile  w a s  b e h in d  it .

Q. Y o u  d id  n o t  see  i t  a n d  th e  eng ine  come to­
g e th e r?  A . N o, s ir .

Q. Y o u  w e re  p a y in g  n o  a t te n t io n  to  th a t en­
g in e  w e re  y o u ?  A . N o , s ir .

Q. O r  l i s te n in g  fo r  b e lls  o r  w h is tle s  o r any­
th in g  e lse?  A . N o , s ir .

Q. W e re  y o u  o n  y o u r  w a y  hom e? A. Yes, sir.
Q. W a s  th e re  a n y b o d y  w i th  y o u ?  A. No, sir.

40
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John Lange, s w o rn  a s  a  w itn e s s  o n  b e h a lf  o f 
the p la in tif f , te s tif ie s  a s  fo llo w s :

Direct Examination by Mr. Dix o n:

Q. W h e re  d o  y o n  liv e ?  A . I n  C lif to n .
Q. A re  y o u  a  so n  o f J u r g e n  P . L a n g e ?  A . I  

am.
Q. H ow  o ld  a r e  y o u ?  A . I  a m  tw e n ty -e ig h t. 1Q
Q. A re  y o u  m a r r ie d  o r  s in g le ?  A . I  a m  s in g le .
Q'. D o y o u  re m e m b e r th e  d a y  t h a t  y o u r  f a th e r  

w as k ille d  in  a  c o llis io n  o n  T w e n ty -se v e n th  
S tree t?  A . I  do.

Q. W h a t  d a y  w a s  t h a t ?  A . O n  a  S a tu rd a y .
Q. W h a t d a te ?  A . O n  th e  tw e n ty  ̂ seventh  o f 

Septem ber, 1 9 1 3 .
Q. A b o u t w h a t  t im e  d id  t h a t  a c c id e n t  o c c u r?

A. A b o u t tw e n ty  m in u te s  to  s ix .
Q. W h e re  w e re  y o u  a t  t h a t  t im e ?  A . I  w a s  go 

in an  a u to m o b ile  fo llo w in g  t h a t  one t h a t  w a s  
struck.

Q. Y ou w e re  fo llo w in g  in  a n o th e r  a u to m o b ile ?
A. Yes, s ir .

Q. W ho w a s  i n  y o u r  f a th e r ’s a u to m o b ile , o r  
the one he w a s  r id in g  in ?  A . W h y , m y  f a th e r ,  
my g ra n d m o th e r , M rs. P ie rc e  a n d  m y  b ro th e r ,  
Joseph.

Q. ‘H ow  o ld  is  y o u r  b r o th e r  J o s e p h ?  A . W h y , 
tw enty  now . 30

Mr. Collins: N o w , y o u  mean?
The Witness: That is now.

Q. N ow  tw e n ty ?  A . Y es, s i r .

Mr. F armer: Nineteen then.

Q. H ow  m a n y  m e m b e rs  o f y o u r  fa m ily  a r e  
there? A . S even .

Q. N am e th e m ?  A . M y m o th e r , m y  b ro th e r  
Ju rg en , m y b r o th e r  E d w in , a n d  m y  s is te r ,  M ar- 40  
tha, M rs. B o w k er, n o w —
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Q. D o  y o u  k n o w  th e i r  ag e s?  A . W ell, about.
Q. W e ll ,  s t a t e  th e i r  a g e s?  A . M y b ro th e r J u r ­

g e n  a b o u t  t h i r ty - th r e e ;  m y  s is te r  th irty -o n e ; my 
b r o th e r  E d w in  tw e n ty -n in e ;  m y se lf tw enty-eight; 
m y  s i s te r  D o ro th y , tw e n ty - th re e , a n d  Joseph 
tw e n ty .

Me. Collins: H e  did not give the moth- 
10  e r ’s  age .

Q*. W h e re  d o es  y o u r  m o th e r  liv e  now ? A. At 
C lif to n .

Q. W h e re  d id  y o u r  f a th e r  liv e  a t  th e  tim e of 
h is  d e a th ?  A . A t  N o. 2 3 4  L ex in g to n  Avenue, 
P a s s a ic ,  N ew  J e r s e y .

Q. H o w  lo n g  d id  h e  liv e  th e re ?  A. A bout fif­
te e n  y e a rs ,  I  th in k ,  to  th e  b e s t  o f m y knowledge.

Q. A b o u t  h o w  o ld  w a s  y o u r  f a th e r  a t  th e  time 
2Q o f h is  d e a th ?  A . S ix ty  one.

Q. D id  y o u  a lw a y s  liv e  w ith  h im  u p  to  the 
t im e  o f  h is  d e a th ?  A . A lw a y s , yes, s ir .

The Court: How old is your mother?
The Witness: Fifty-six.

Q. W h a t  w a s  y o u r  f a th e r ’s  c o n d itio n  of health  
u p  to  th e  t im e  o f h is  d e a th ?  A . W hy, he was in 
f i r s t  c la s s  h e a lth .

Q. A  s t ro n g  m a n ?  A . A lw ay s.
30  Q- W h a t  w a s  h is  b u s in e s s ?  A . C onsu lting  en­

g in e e r .
Q. W h e re  d id  h e  c a r r y  o n  h is  business? A. 

W h y , w i th  th e  B o ta n y  W o rs te d  M ill, Passaic.
Ql. H e  d ie d  le a v in g  a  w ill, d id  he n o t?  A. He

d id . J
Q. W h o  w e re  th e  e x e c u to rs?  A. Why, niy 

m o th e r  a n d  m y  b r o th e r  J u r g e n .
Q . O n  th e  d a y  o f  th e  a c c id e n t  w here  d id  you 

com e f ro m ?  W h e re  h a d  y o u  com e from ? A. 
40  F ro m  H a s k e ll ,  N ew  J e r s e y .

Q'. A b o u t  w h a t  t im e  d id  y o u  leave  there? 
A b o u t  tw e n ty -f iv e  m in u te s  a f te r  fo u r.
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Q. W h en  h a d  y o n  g o n e  th e r e ?  A . I  w a s  u p  
there.

Q. Y ou w e re  u p  th e re ?  A . Y es, I  w a s  u p  
there. t

Q. H ow  lo n g  h a d  y o u  b ee n  u p  th e re ?  A . F r o m  
the fo llow ing  M o n d ay .

Q. E h ?  A . F r o m  th e  fo llo w in g  M o n d ay .
Q. 'How lo n g  b e fo re  th e  a c c id e n t  w a s  i t  t h a t  

you w en t u p  to  H a s k e l l?  A . W e ll, t h a t  is  r ig h t .
Q. W h a t?  A . T h e  fo llo w in g  M o n d ay .

M e . Collins: H e  m e a n s  th e  p re c e d in g  
M onday .

The Witness: T h e  p re c e d in g  M o n d ay .

Q. T he M o n d ay  b e fo re  th e  a c c id e n t?  A . Y es, 
sir.

Q. N o t th e  M o n d a y  a f te r ?  A . O h, no .

M r . Collins: You s a id  th e  fo llo w in g  20  
M onday .

The Witness: I  beg y o u r  p a rd o n .

Q. D o y o u  k n o w  w h a t  t im e  y o u  l e f t  t h a t  a f te r ­
noon? A. L e f t  H a s k e l l?

Q. Y es? A . A t  fo u r  tw en ty -fiv e .
Q. D id  y o u r  f a th e r  le a v e  in  th i s  c a r  a t  th e  

same tim e ?  A . N o, s ir .
Q. D id  h e  leav e  a h e a d  o f y o u  o r  b e h in d  y o u ?

A. H e m u s t h a v e  l e f t  a b o u t  five m in u te s  a f te r  u s .
Q'. W h ere  d id  y o u  p ic k  h im  u p ?  A . W h y , o u t ­

side of P o m p to n .
Q. T hen  y o u  t r a v e le d  a lo n g  to g e th e r ?  A . W e  

traveled  a lo n g  to g e th e r  a l l  th e  w a y  in  to  P a t e r ­
son.

Q. Y ou w e n t  th r o u g h  T w e n ty -se v e n th  S tr e e t ,  
did you, s o u th ?  A . W e  d id .

Q. W h e n  y o u  e n te r e d  T w e n ty -se v e n th  S t r e e t  
how fa r  w a s  y o u r  c a r  b e h in d  t h a t  o f y o u r  f a th e r  
or th e  one h e  w a s  r id in g  in  th e n ?  A . A b o u t 40 
'seventy-five fe e t.



82

J o h n  L a n g e — D ir e c t .

Q. A s  y o u  a p p ro a c h e d  th e  S u sq u eh an n a  cross­
in g  d id  y o u  c o n t in u e  a t  th e  sam e speed or in­
c r e a s e  i t  o r  s la c k e n  i t ?  A . W e  slackened  it.

Q. W h e re  d id  y o u  b e g in  to  s lack e n  y o u r speed? 
A . W h y , in  a b o u t  tw o  h u n d re d  fe e t from  the 
c ro ss in g .

Q. W h a t  w a s  th e  m o v e m e n t of th e  ca r ahead 
o f y o u  w i th  r e g a r d  to  th a t ,  d id  t h a t  keep on the 

1 sa m e  sp e e d  o r  s la c k e n  a lso ?  A . T h a t  slackened 
a lso .

Q. W a s  th e  c a r  a h e a d  o f y o u  in  y o u r fu ll view 
u p  to  th e  t im e  i t  g o t u p o n  th e  tra c k ?  A. I t  was.

Q. A s  y o u  a p p ro a c h e d  th e  c ro ssin g , w hat, if 
a n y , e ffo rts , d id  y o u  m ak e  to  a s c e r ta in  whether 
o r  n o t  a n y  t r a i n s  w e re  a p p ro a c h in g  o r  about to 
a p p ro a c h ?  A . W h y , I  s la c k e n e d  u p  a n d  listened 
fo r  a  w a rn in g .

20 Q- W h a t  w a rn in g s  d id  y o u  lis te n  fo r?  A. 
W h y , th e  g o n g  a n d  th e  w h is t le  fro m  th e  locomo­
tiv e .

Q. A n d  d id  y o u  see th e  c a r  ah e ad  of you go 
u p o n  th e  t r a c k  a ls o ?  A . O h, yes.

Q. W h e n  i t  g o t  u p o n  th e  t r a c k ,  w h a t happen­
e d ?  A . W h y , th e  lo co m o tiv e  ap p e a re d  and 
sm a s h e d  in to  i t ,  a n d  to o k  i t  o u t o f o u r sight 
r ig h t  aw ay .

Q. W h a t?  A . I  sa y  th e  locom otive  ra n  in to  it  
3 0  a n d  to o k  i t  o u t  o f  o u r  s ig h t  a lm o s t im m ediately.

Q. W h a t  w a y  w a s  t h a t  locom otive  traveling? 
A . B a c k w a rd .

Q. I n  w h a t  d ire c t io n ?  A . C om ing  from  the 
e a s t .

Q. G o in g  to  th e  w e s t?  A  G o in g  to  th e  west.
Q. W h e re  w a s  th e  c a r  a h e a d  o f you  w hen the 

e n g in e  s t r u c k  i t ?  A . O n  th e  r ig h t  h a n d  n ea r the 
c ro ss in g .

Q. W h e n  th e  e n g in e  s t ru c k  th e  c a r  ahead of 
40  y o u , h o w  f a r  w a s  y o u r  c a r  f ro m  th e  crossing. 

A . A b o u t  seven ty -five  fee t.
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Q. U p  to  th e  t im e  t h a t  y o u  s t a r t e d  to  l is te n  
for a  be ll o r  w h is tle , o r  b o th , u p  to  th e  t im e  w h e n  
the c a r  w a s  s t ru c k ,  b y  th e  e n g in e  a t  th e  c ro s s in g , 
was th e re  a n y  b e ll  r u n g  o r  w h is t le  b lo w n ?  A . 
No, sir.

Q. Y ou  a r e  p o s it iv e  o f  t h a t ?  A . I  a m  p o s i­
tive.

Q. Y ou k n o w  w h a t  a  c ro s s in g  b e ll  is , do  y o u ?  
A. I  do.

Q. I f  t h a t  h a d  b e e n  r u n g  co u ld  y o u  h a v e  h e a rd  
it?  A. O f c o u rse , w e  w o u ld  h av e .

Q. W h en  th e  e n g in e  s t r u c k  th e  c a r  d id  i t  s o u n d  
a w h istle  th e n ?  A . W h y , a f t e r  i t  h a d  g o n e  d o w n  
the tra c k  aw ay s , t h a t  i s  a f t e r  i t  s t r u c k  th e  a u to ­
mobile, th e y  b lew  th e  w h is tle , yes , s ir .

Q. D id  y o u  c o n t in u e  to  c ro s s  th e  t r a c k  o r  
stop? A . W h y , I  s to p p e d .

Q. H ow  c lose  to  th e  t r a c k ?  A . A b o u t  f ifte e n  
feet.

Q'. W h en  y o u  s to p p e d , w h a t  d id  y o u  do  th e n ?  
A. W hy, w e im m e d ia te ly  r a n  d o w n  th e  t r a c k .

Q. W h ere  d id  y o u  g o ?  A . W h y , w e  w e n t  to  
the w reckage.

Q. A n d  w h e re  w a s  . th a t?  A . A b o u t  tw o  h u n ­
dred a n d  fif ty  f e e t  d o w n  th e  t r a c k .

Q. To th e  w e s t?  A . T o  th e  w e s t.
Q. W h a t d id  y o u  see w h e n  y o u  g o t  d o w n  th e r e ?  

A. W hy, w e sa w  t h a t  m y  f a th e r  w a s  d e a d ;  g r a n d ­
m other w a s  u n c o n sc io u s , a n d  m y  b r o th e r  w a s  
hanging on  th e  s te e r in g  p o s t ,  u n c o n sc io u s .

Q. W h a t?  A . A p p a r e n t ly  h a n g in g  o n  th e  
steering  c o lu m n , u n c o n sc io u s .

Q. W h a t w a s  d o n e ?  A . W h y , th e y  w e re  im ­
m ediately ta k e n  to  th e  h o s p i ta l .

Q. D id  y o u  go w i th  th e m ?  A . N o, s ir .
Q. W h a t d id  y o u  d o ?  A . I  w e n t  o u t  to  te le ­

phone to  m y  b ro th e r .
Q. W h a t b r o th e r ?  A . M y b r o th e r  J u rg e n .

10
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J o h n  L a n g e — D ir e c t .

Q. D id  y o u  g e t  h im  o n  th e  te lep h o n e?  A. I
did.

Q. A n d  y o u  to ld  h im  w h a t  h a d  happened? A. 
I  d id .

Q. A n d  h o w  so o n  a f te r  y o u  to ld  h im  d id  he get 
d o w n  th e re ?  A . A b o u t  a n  h o u r.

Q'. H a d  y o u  ev e r b e e n  o v er t h a t  crossing  be­
fo re ?  A . N e v e r, no , s ir .

10 Q. H o w  lo n g  h a v e  y o u  b een  driving a car? 
A . S in c e  a b o u t  1 9 0 0 .

Q. D o  y o u  k n o w  h o w  lo n g  y o u r  b ro th e r Joe 
h a s  b ee n  d r iv in g  a  c a r ?  A . S in ce  ab o u t six or 
sev e n  y e a rs .

Q. H e  d ro v e  th e m  b e fo re  licen ses  w ere requ ir­
ed , d id n ’t  h e ?  A . H e  d id .

Q. A b o u t  h o w  f a s t  w a s  y o u r  c a r  tra v e lin g  and 
J o e ’s c a r ,  a s  y o u  a p p ro a c h e d  th e  crossing , when 
y o u  g o t  w i th in  s a y  a  h u n d re d  fe e t o r  seventy-five 

20  fe e t?  A . W e ll ,  I  sh o u ld  ju d g e  be tw een  eig h t and 
t e n  m ile s  a n  h o u r .

Q; A s  y o u  p ro c e e d  a lo n g  t h a t  s t re e t  in  a  south­
e r ly  d ire c t io n  in  y o u r  a u to m o b ile  c a n  you see to 
th e  e a s t?  A . N o. T h e re  i s  a  t a l l  fence there.

Q. H o w  t a l l  is  t h a t  fe n ce?  A . A b o u t eight 
fee t.

Q. A n d , a s  y o u  s i t  in  y o u r  ca r , is  th a t  above 
y o u r  eyes o r  n o t?  A . O h, yes.

Q. H o w  c lo se  m u s t  y o u  g e t  to  th e  tra c k  be­
fo re  y o u  c a n  see in  a n  e a s te r ly  d irec tio n ?  A. 
A b o u t  f if te e n  fee t.

Q. Y o u  k n e w  y o u  w e re  a p p ro a c h in g  a  crossing 
d id n ’t  y o u ?  A . I  d id .

Q. H o w  d id  y o u  k n o w  i t ?  A . W hy, I  saw  the 
s ig n .

Q. W h a t  is  th e  s ig n , do  y o u  k n o w ? A. Why, 
i t  i s  th e  b e ll, i t  i s  th e  lo co m o tiv e  no tice , th e  pole 
w h ic h  h a s  th e  n o tic e  to  lo o k  o u t  fo r  th e  locomo- 

40  tiv e .
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J o h n  L a n g e — G r o s s .

Q'. W h a t  is  i t  a  c ro s s  o r  w h a t?  A . A  cross.
Q. Y ou d id  n o t  see a n y  n o tic e  p o s te d  a lo n g  

there  t h a t  th e  b e ll  w a s  o u t  o f o rd e r , d id  y o u ?  A .
Oh, no.

Q. A re  th e re  a n y  g a te s  th e re ?  A . T h e re  a r e  
no gates.

Q. O r, is  th e re  a n y  f la g m a n ?  A . T h e re  is  n o  
flagm an, no , s ir .

>Q. P r io r  to  h is  d e a th ,  d id  y o u r  f a th e r  con - 10 
tr ib u te  a t  a l l  to  y o u r  s u p p o r t?  A . N o t  to  m y  
support, no , s ir .

Q. D o y o u  k n o w  w h e th e r  h e  d id  to  a n y  o f th e  
»other m em b ers  o f th e  f a m ily ?  A . H e  d id .

Q. To w h ic h  m em b ers  d id  h e  c o n tr ib u te ?

Mr. Hobart: O b je c te d  to  u n le s s  th is  
w itn e s s  c a n  sa y  t h a t  h e  k n o w s.

Mr. Dix o n : He says he knows.
Mr. 'Hobart: L e t  u s  see w h e th e r  h e  d o es 20  

o r n o t ;  t h a t  is  j u s t  w h a t  w e  w a n t  t h a t  h e  
w ill s a y  so.

Mr. Dix o n : You can cross examine him.

Cross Examination by Mr. Hobart:

Q. H ow  d o  y o u  k n o w ?  A . H o w  do  I  k n o w ?
Q. Y es? A . W h y , b e c a u se  th e y  re c e iv e d  i t .
Q. H ow  do  y o u  k n o w  t h a t  y o u r  f a th e r  c o n t r ib u ­

ted a n y th in g  o r  w h a t  h e  c o n tr ib u te d  to  th e  o th e r  
m em bers o f th e  fa m ily ?  A . W e ll, b e c a u se  th e y  
were d e p e n d e n t u p o n  h im .

Q. H ow  do  y o u  k n o w  t h a t  h e  c o n tr ib u te d  a n y ­
th ing? D o  y o u  k n o w  a n y th in g  a b o u t  i t  o f  y o u r  
own kn o w led g e  o u ts id e  o f  w h a t  th e y  h a v e  to ld  
you? A . W h y , yes.

Q. W ell, w h a t  is  i t ?  T e ll  u s  h o w  y o u  k n o w , 
th a t  is  w h a t  w e  w a n t  to  f in d  o u t?  A . I  k n o w  
th a t  he w a s  s u p p o r t in g  th e m .
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J o h n  L a n g v — C r o s s .

The Couet: How d o  y o u  k n o w ; that is 
th e  q u e s tio n ?

Me. Dix o n: Did you ever see him  give 
them money or checks?

The Witness: Why, of course, I have 
seen him give them money.

Me. H obabt: V e ry  w ell, t h a t  is  a ll right 
t h e n ;  t h a t  is  j u s t  w h a t  w e w ere  try in g  to 

10 f in d  o u t. G o  a h e a d .

By Me. Dix o n :
Q. H o w  f r e q u e n t ly  a n d  to  w h ich  m em bers of 

th e  fa m ily  h a v e  y o u  seen  h im  g ive m oney? A. 
W h y , to  m y  m o th e r  a n d  to  D o ro th y  an d  my sis­
ter.

Q'. W h a t  is  h e r  n a m e ?  A . M rs. B ow ker now, 
a n d  to  J o s e p h . *

Q. A n d  d id  h e  g iv e  th e m  m oney  on occasions 
20 o r  r e g u la r ly ?

Me. Collins: What y o u  saw and know, 
y o u  a r e  a s k e d ?

A . W h y —
Q. T e ll  u s  w h a t  y o u  d id  see w ith  respect to 

h is  g i f t s  to  th e s e  m e m b e rs  o f  th e  fam ily ?  A. 1 
h a v e  see n  t h a t  h e  g av e  m o th e r  every  m onth  and 
m y  s i s te r  D o ro th y .

Q. E v e ry  m o n th ?  A . Y es, s ir ,  every  m onth  he 
30  g av e  to  th e m .

Q. D o  y o u  k n o w  h o w  m u c h  h e  gave them ? A.
I  d o n ’t  k n o w  t h a t  e x a c tly .

Q . Y o u  k n o w  t h a t  h e  d id  c o n tr ib u te , b u t do 
n o t  k n o w  h o w  m u c h  he c o n tr ib u te d ?  A. I  know
t h a t  h e  d id  c o n tr ib u te .

Q. D o  y o u  k n o w  o f a n y  o th e r  b u s in ess  connec­
t io n s  y o u r  f a th e r  h a s  b e s id e s  h is  connection wit 
th e  B o ta n y  W o r s te d  M ills?  A. W hy , I  know 
t h a t  h e  h a s  d o n e  c o n s u l t in g  e n g in e e rin g  w o r t  or 

o th e rs .
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J o h n  L a n g a — C r o s s .

Q. O f w h a t  n a tu r e ?  A . W h y , in  th e  e n g in e e r­
ing line.

Q. D o y o u  k n o w  w ith  w h o m ?  A . W h y , I  
could n o t  n a m e  th e  p a r t ie s ,  no .

Q. 'H ow  a b o u t  th e  H a s k e l l  C o m p an y , do  y o u  
know a n y th in g  a b o u t  t h a t  C o m p a n y ?  A . I  do .

Q. T he H a s k e l l  Q u a r ry  C o m p a n y ?  A . I  do.
Q. D id  h e  h a v e  c o n n e c tio n s  w i th  th a t ?  A . 

Yes, sir.
Q'. W h a t c o n n e c tio n  d id  h e  h a v e  w i th  i t ?  A . 

Oh, he w a s  P r e s id e n t  o f i t .
Q. P re s id e n t  o f t h a t  C o m p a n y ?  A . Y es, s ir .
Q. D o y o u  k n o w  w h a t  s a la r y  h e  d re w  o r  w h a t  

he m ade f ro m  i t ?  A . N o , s ir .

\
Cross E x a m in a t io n  by Mb . H o ba rt :

Q. Y ou  a r e  in te r e s te d  in  th e  H a s k e l l  C o m p an y , 
are you  n o t?  A . I  am .

Q. I t  w a s  in  c o n n e c tio n  w i th  t h a t  c o m p a n y  t h a t  
y o u  w ere a t  H a s k e l l  o n  th e  d a y  o f  th i s  a c c id e n t?  
A. I t  w as.

Q. Y ou r u n  th e  c o m p a n y , in  o th e r  w o rd s , do  
you n o t?  A . W e ll ,  p a r t ly .

Q. Y o u r f a th e r  h a d  som e s to c k  in te r e s t  in  i t ,  
did he? A . H e  h a d .

Q. W h a t  k in d  o f a  c o m p a n y  w a s  t h a t ?  A . I n ­
corporated .

Q. W h a t d id  i t  d o ?  A . C o n tra c t in g , q u a r r y ­
ing, m a n u fa c tu r in g  c e m e n t b lo ck .

Q. W h en  y o u  l e f t  H a s k e l l  a b o u t  4 .2 5 , I  th in k  
you said , o n  th e  a f te rn o o n  o f th is  d a y  o f th e  a c c i­
dent, w hom  w e re  y o u  w i th  in  th e  c a r  t h a t  y o u  
were d riv in g ?  A . M y b ro th e r .

Q. A n y o n e  e lse?  A . T h a t  is  a ll .
Q. W h a t is  y o u r  b r o th e r ’s  n a m e ?  A . E d w in .
Q. W h e re  d o es h e  l iv e ?  A . D o v e r.
Q*. D over, N ew  J e r s e y ?  A . Y es.
Q. I s  h e  h e re  to d a y ?  A . I  c o u ld  n o t  te l l  y o u  

tha t.

ioi
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John Longed—Gross.

Q. D o n ’t  y o u  k n o w  M m  w h e n  yo u  see him 9 
A . I  do.

Q. L o o k  a r o u n d  th e  c o u r t  ro o m  a n d  see if he 
is  h e re . A . I  d o n ’t  see  M m .

Q. Y o u  k n o w  h e  is  n o t  h e re , d o n ’t  you? A. 
N o w , I  d o ;  yes.

Q. Y o u  h a v e  n o t  seen  h im  to d ay , have you? 
A . I  h a v e  n o t.

10  Q. H e  w a s  r id in g  in  th e  c a r  w ith  you, w as he? 
A . H e  w a s.

Q. W h a t  k in d  o f  a  c a r  d id  y o u  have? A. A 
K r i t .

Q. W a s  t h a t  a  tw o  s e a te d  c a r?  A . One seated. 
Q. T h e n  b o th  o f  y o u  w e re  se a te d  a long  side of 

e a c h  o th e r?  A . W e  w ere .
Q. Y o u  w e re  d r iv in g  th e  c a r ?  A . I  w as.
Q. W h a t  k in d  o f  a  c a r  w a s  i t  t h a t  y o u r bro th­

e r  J o s e p h  w a s  d r iv in g ?  A . A  C ad illac .
Q. O f w h a t  y e a r  w a s  i t ,  do  y o u  know ? A. 

1 9 1 0 .
Q\ 'H ow  lo n g  h a d  y o u r  b ro th e r  driven th a t 

c a r— e v e r  s in c e  i t  h a d  b ee n  p u rc h a se d  do you

30
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k n o w ?  A . O h, yes.
Q. H e  h a d  d r iv e n  i t  s in ce  1 9 1 0 , h a d  he not?

A . N o ;  n o t  s in c e  1 9 1 0 .
Q. E v e r  s in c e  h e  h a d  b o u g h t i t ?  A. Ever since

h e  b o u g h t  i t .
Q. Y o u  h a d  d r iv e n  i t  y o u rs e lf?  A . Oh, yes.
Q. H o w  m a n y  b ra k e s  h a s  t h a t  C ad illac  car

g o t?  A . T w o.
Q. W h a t  a r e  th e y — a  fo o t  b ra k e  a n d  a  han 

b ra k e ?  A . F o o t  b ra k e  a n d  em ergency  brake.
Q. W h e n  w a s  th e  l a s t  t im e  y o u  drove th a t  car 

b e fo re  th e  a c c id e n t?  A . I  co u ld  n o t  te ll you ^  
Q. W a s  i t  a  m a t te r  o f a  few  d ay s  o r  a e 

w e e k s?  A . O h , n o — a b o u t  a  co u p le  of weekf*
Q. W h e n  y o u  d ro v e  i t  a  co u p le  of w eeks e 

th e  a c c id e n t ,  d id  y o u  h av e  a n y  tro u b le  in  m an­
a g in g  i t ?  A . N o n e  w h a te v e r .
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John Lang#— Cross.

Q. T he b ra k e s  w e re  a l l  r ig h t?  A . T h e  b ra k e s  
were a ll  r ig h t .

Q. So f a r  a s  y o u  k n o w  th e y  w e re  a l l  r i g h t  o n  
the day  o f th e  a c c id e n t ,  w e re  th e y  n o t?  A . A s  
far as I  know .

Q. D id  y o u r  b r o th e r  J o s e p h  s t a r t  to  d r iv e  t h a t  
car from  th e  t im e  y o u  l e f t  H a s k e l l  o r  P o m p to n , 
or w h a tev er i t  w a s?  A . O h , yes.

Q. H e  w as d r iv in g  i t  a l l  th e  w a y ?  A . A ll  th e
10way.

Q'. I s  y o u r  b r o th e r  J o s e p h  h e re  to d a y ?  A . O h, 
yes.

Q. W a s  t h a t  C a d il la c  c a r  t h a t  y o u r  b ro th e r  
Joseph w a s  d r iv in g  w h a t  y o u  c a ll  a  r i g h t  h a n d  
drive? A . Y e s ; a  r i g h t  h a n d  d riv e .

Q. T h a t  is , th e  d r iv e r  s i t s  o n  th e  r i g h t  h a n d  
side? A . O n  th e  r i g h t  h a n d  s id e .

Q. A b o u t how  f a r  b e h in d  th e  o th e r  c a r  w a s  
your c a r  a s  y o u  w e re  c o m in g  u p  E a s t  2 7 t h  S tr e e t?  2Q 
A. A bou t seven ty -five fee t.

Q. Y ou sa y  y o u  w e re  g o in g  a b o u t  e ig h t  o r  te n  
miles a n  h o u r?  A . I  d id  n o t  s a y  th a t .  I  s a y  
when w e s ta r t e d  to  a p p ro a c h  th e  c ro s s in g  w e 
were go ing  b e tw e e n  e ig h t  a n d  te n  m ile s .

Q. S upp o se  y o u  t e l l  u s  h o w  f a s t  y o u  w e re  go ­
ing before th a t ?  A . A b o u t  tw e lv e  m iles .

Q. W h en  d id  y o u  d ro p  to  e ig h t  o r  t e n  m ile s?
A. A bout tw o  h u n d re d  fe e t  f ro m  th e  c ro ss in g .

Q. T h a t  is  a  m a c a d a m  ro a d w a y , i s  i t  n o t?  A . 3 0  
I t  is.

Q. A b o u t o n  a  lev e l a s  i t  a p p ro a c h e s  th e  r a i l ­
road tra c k s ?  A . N o ;  th e r e  is  a  s l ig h t  g ra d e .

Q. S lig h t u p -g ra d e  a s  y o u  a p p ro a c h  th e  t r a c k ?
A. Yes.

Q. Y ou h a d  n e v e r  b een  o v e r t h a t  w a y  b e fo re ?
A. Never.

Q. D o y o u  k n o w  w h e th e r  y o u r  b r o th e r  J o s e p h  
had been t h a t  w a y  b e fo re ?  A . O nce, I  be lieve .

40
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John Lange— Cross.

Q. D o  y o u  k n o w  w h e n  t h a t  w as?  A. That 
a f te rn o o n .

Q'. C o m in g  in  t h e  o p p o s ite  d ire c tio n ?  A. Yes.
Q. T h e re  is  a  s ig n  u p  th e re  “ R a ilro a d  cross­

in g ”  o r  “ L o o k  o u t  f o r  th e  Locom otive” ? A. 
T h e re  is .

Q. Y o u  sa w  th a t ,  d id n ’t  y o u ?  A . I  did.
Q. I t  w a s  d a y  l ig h t  w h e n  th is  acc id en t hap- 

10 p e n e d ?  A . I t  w a s .
Q. W a s  t h a t  th e  re a s o n  y o u  slow ed up  your 

c a r ,  b e c a u se  y o u  sa w  t h a t  s ig n ?  A . I t  was.
Q. D id  y o u  s lo w  u p  b e fo re  o r  a f te r  y o u r broth­

e r  J o s e p h  s lo w ed  u p ?  A . H e  s low ed  u p  before I 
d id , a n d  th e n  I  s la c k e n e d .

Q. D id  y o u  see a n y th in g  of a n o th e r  ca r th a t 
w a s  a h e a d  o f y o u r  b r o th e r ’s  c a r?  A. I  did  not 
n o tic e  th a t .

Q. Y o u  d id  n o t  s to p  y o u r  c a r  u n t i l  a f te r the 
a c c id e n t ,  d id  y o u ?  A . N o.

Q. N e i th e r  d id  y o u r  b ro th e r  s to p  h is  ca r until 
th e  c a r  w a s  h i t ,  d id  h e ?  A . S to p  i t?

Q. S to p  i t ,  y es— b e fo re  h e  g o t to  th e  tracks? 
A . N o.

Q. A s  h e  a p p ro a c h e d  th e  t r a c k  h e  w as going 
a t  th e  r a te  o f  t e n  o r  e ig h t  m ile s  a n  h o u r ;  is th a t 
l i g h t ?  A . Y es..

Q. A t  th e  t im e  h e  w a s  s t ru c k  h e  w as s till go- 
3 0  in g  a t  t h a t  sam e  r a t e ; is  t h a t  r ig h t?  A. Yes.

Q . A n d  h a d  b een  g o in g  a t  t h a t  r a te  for how 
f a r  b e fo re  h e  g o t  to  th e  t r a c k ?  A. W ell, prob­
a b ly  o n e  h u n d r e d  fe e t.

Q\ I n  h o w  s h o r t  a  sp a c e  c a n  you  stop that 
C a d il la c  c a r  t h a t  y o u  w e re  d r iv in g ?  A. I  never

t r i e d  i t .  ,
Q. Y o u  n e v e r  p u t  o n  / th e  b ra k es?  A. 

c o u rse  I  p u t  o n  th e  b ra k e s , b u t  I  never measur 
ed  th e  d is ta n c e  in  w h ic h  i t  w o u ld  stop .

Q. W e ll ,  a b o u t  h o w  f a r ?  A. W ell, th a t  is  a
h a r d  th in g  to  t e l l ;  y o u  c a n n o t  te ll.

40
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John Lunge— Gross.

Q. Y on c a n n o t  t e l l  o r  y o u  d o  n o t  w a n t  to  te l l  
—w hich is  i t ?  A . Y o u  c a n n o t  te l l .  I f  y o u  w e re  
on a g rad e , n a tu r a l ly  y o u  c a n n o t  s to p  a s  q u ic k ly  
as if y o u  w e re  o n  a  level.

Q. T h ere  is  a n  e m e rg e n c y  b ra k e , i s  t h e r e  n o t?
A. Yes.

Q. T h a t  y o u  c a n  p u t  o n  w i th  y o u r  fo o t?  A .
No.

Q. O r w ith  y o u r  h a n d ?  A . W i th  th e  h a n d .
Q. T hen , th e re  is  a  fo o t  b r a k e  b e s id e s  t h a t ?

A. A  foo t b ra k e s  b e s id es .
Q. Y ou do  n o t  k n o w  h o w  q u ic k ly  t h a t  c o u ld  

he stopped  i f  y o u  p u t  o n  b o th  b ra k e s  a t  on ce , o r  
how q u ick ly  i t  c o u ld  b e  s to p p e d  i f  y o u  p u t  on  
either o ne  o f th e m ?  A . N o.

Q. T he f i r s t  y o u  k n e w  o r  sa w  o f th i s  lo co m o tiv e  
was w hen  y o u  sa w  i t  c o m in g  o n  th e  c ro s s in g ?
A. T h a t w a s  th e  f i r s t  v iew  I  h a d  o f i t . 20

Q. I  d id  n o t  a s k  y o u  th a t .  I  a s k  y o u  i f  t h a t  
was th e  f ir s t  y o u  k n e w ?  A . Y es.

Q. F ro m  w h ic h  s id e  d id  i t  com e?  A . I t  c a m e  
from th e  e a s t  s id e .

Q. T h a t  w o u ld  b e  f ro m  y o u r  l e f t  h a n d  s id e  a s  
you w ere g o in g  to w a r d  th e  t r a c k ?  A . Y e s ;  o n  
my le f t  h an d .

Q'. O n w h ich  s id e  o f  th e  o th e r  c a r ,  t h a t  is , th e  
car in  w h ich  y o u r  b r o th e r  J o s e p h  w a s  r id in g ,  w a s  
your f a th e r  s i t t in g ?  A . O n  th e  l e f t  h a n d  side . 30

Q. T he s id e  f ro m  w h ic h  th e  e n g in e  a p p r o a c h ­
ed, w as i t  n o t?  A . Y es.

Q. Y ou  sp o k e  o f a  t a l l  fe n ce  n e a r  t h a t  c ro s s ­
ing. T he fen ce  t h a t  y o u  m e a n , is  t h a t  th e  o n e  
around th e  co a l y a r d ?  A . I  d o n ’t  k n o w  w h e th e r  
it is a  coa l y a r d ; i t  i s  o n  th e  l e f t  h a n d  side .

Q. A n d  a f te r  y o u  p a s s e d  t h a t  fe n ce  th e r e  is  
nothing to  p re v e n t  y o u  f ro m  se e in g  d o w n  th e  
track, is  th e re ?  A . N o.

40
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Q. I  m e a n  d o w n  th e  t r a c k  in  th e  d irec tio n  from 
w h ic h  th i s  e n g in e  c a m e ?  A . N o.

Q. Y o u  c a n  see fo r  a  lo n g  d is ta n c e  a fte r you 
g e t  p a s t  th e  fe n c e ?  A . I  d o n ’t  know  how far 
y o u  c a n  see.

Q. Y o u  c a n  see  a  g o o d  w ay s. T h ere  is noth­
in g  to  p r e v e n t  y o u  f ro m  see in g  a t  le a s t  one thou­
s a n d  fe e t, i s  th e r e ?  A . I  co u ld  n o t  te ll  th a t.

1Q Q. A t  a n y  r a te ,  th e r e  is  n o th in g  to  interfere 
w i th  y o u r  se e in g  a f t e r  y o u  g e t  b y  th e  fence, is 
th e r e ?  A . N o.

Q. D id  y o u  r e m a in  a r o u n d  th e  c rossing  for 
so m e l i t t l e  t im e  im m e d ia te ly  a f te r  th e  accident? 
A . I  d id .

iQ. D id  y o u  go  to  th e  h o s p i ta l  w ith  y o u r broth­
e r ?  A . I  d id  n o t.

Q. H o w  lo n g  w e re  y o u  a t  th e  crossing  alto- 
20 g e th e r  a f te r  th e  a c c id e n t?  A . I  cou ld  n o t tell 

t h a t ,  b e c a u se  I  w e n t  off a n d  te lephoned .
Q. A n d  th e n  y o u  cam e  b a c k  a g a in  to  th e  cross­

in g ?  A . O h, y e s ;  I  c a m e  b a c k  ag a in .
Q*. C a n n o t  y o u  sa y  w h e th e r  y o u  w ere  th e re  half 

a n  h o u r  o r  a n  h o u r?  A . I  co u ld  n o t  te ll you 
th a t .

Q. W h e re  w e re  y o u  g o in g  t h a t  a f te rn o o n  with 
t h i s  c a r ?  A . G o in g  hom e.

Q. T o  y o u r  h o m e  in  C lif to n ?  A . N o ; in  Pas-
30  sa ic .

Q. Y o u  liv e d  in  P a s s a ic ?  A . A t  t h a t  tim e, yes.
Q. D o  y o u  k n o w  w h e re  y o u r  f a th e r  w as going? 

A . G o in g  ho m e.
Q. D id  y o u  liv e  w i th  y o u r  f a th e r  a t  th a t  time? 

A . I  d id .
Q. D o  y o u  k n o w  w h e re  y o u r  g ra n d m o th e r was 

g o in g ?  A . I  do.
Q. W h e re  w a s  sh e  g o in g ?  A . G oing  home.
Q. A n d  y o u r  b ro th e r  J o s e p h  a lso ?  A. Going 

4 0  hom e.
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Q. H e  liv ed  w ith , y o u r  f a th e r  a t  t h a t  tim e , d id  
he no t?  A . Y e s ; h e  d id .

Q. A n d  y o u r  g ra n d m o th e r  a ls o  l iv e d  w i th  y o u r  
fa ther? A . Y es.

Q. So, y o u  w e re  a l l  g o in g  h o m e a l l  to g e th e r  to  
your f a th e r ’s  hom e in  P a s s a ic ,  is  t h a t  r ig h t?  A .
We were.

Q. D id  y o u  o b se rv e  im m e d ia te ly  a f te r  th e  a c c i­
dent in  w h a t w a y  th e  a u to m o b ile  w a s  ly in g  u p  
against th e  te n d e r  o f th e  lo co m o tiv e ?  A . I  d id .

Q'. J u s t  d e sc rib e  t h a t  to  u s , w o n ’t  y o u ?  A .
Why, i t  s t r a d d le d  th e  t r a c k — th e  c a r — a n d  th e n  
the coup lin g  s t r e tc h e d  o v e r a p a r t  o f th e  f ra m e , so 
th a t i t  h e ld  i t  in  a  p o s i t io n  l ik e  t h a t  ( i l l u s t r a t ­
ing).

Q. W hen  y o u  s a y  t h a t  th e  a u to m o b ile  w a s  
straddled  o v er th e  t r a c k  y o u  m e a n  tw o  w h e e ls  
were on one s id e  o f a  r a i l  a n d  tw o  w e re  o n  th e  20  
other side o f th e  sam e  r a i l ?  A . Y es.

Q. T h a t is  w h a t  y o u  m e a n ?  A . Y es.
Q. W as th a t  a  r a i l  o f th e  w e s t  b o u n d  t r a c k ?

A. I t  w as.
Q. W hich  o f th o se  r a i l s  w a s  i t — th e  f i r s t  r a i l  

or th e  second  o n e?  A . T h e  f i r s t  one .
Q. W hich  w a y  w a s  th e  a u to m o b ile  h e a d e d ?  A . 

W hich w ay ?
Q. Yes. A. R ig h t  a c ro ss .
Q. A t r ig h t  a n g le s  to  th e  t r a c k ?  A . Y e s ;  a t  r i g h t  30 

angles.
Q. So, th e  tw o  f r o n t  w h e e ls  w e re  o n  o n e  s id e  

of the t r a c k ;  is  t h a t  r ig h t?  A . Y es.
Q. A nd  th e  tw o  h in d  w h e e ls  w e re  o n  th e  o th e r?

A. The tw o  h in d  w h e e ls  w e re  o n  th e  o th e rs .
Q. D o yo u  k n o w  w h y  y o u r  b r o th e r  E d m u n d  

is not h e re  in  th i s  c a s e  to -d a y ?  A . I  d o  n o t.
Q. Do y o u  k n o w  w h e th e r  h e  is  c o m in g  h e re ?

A. I  do n o t.
40
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Q. H e  k n o w s, o r  o u g h t to  k n o w  every th ing  that 
y o u  k n o w  a b o u t  i t ,  o u g h t  h e  n o t?  A. I  suppose so.

J o s e p h  L a n g e , sw o rn  a s  a  w itn e ss  on th e  part 
o f  th e  p la in t if f ,  te s tif ie s  a s  fo l lo w s :

A t  t h i s  p o in t  a n  a d jo u rn m e n t is taken 
u n t i l  W e d n e sd a y , D ecem b er 2 nd, 1914, a t 
te n  o’c lo ck  in  th e  fo ren o o n .

10 P a te r s o n ,  1ST. J . ,  D ecem b er 2 nd, 1914.
T h e  t r i a l  w a s  re su m e d  th is  d a te  pursuant 

to  a d jo u rn m e n t.

P r e s e n t :  M r. D ix o n , M r. F a rm e r .  M r. Hobart.
J o h n  L a n g e ,  re c a lle d  a s  a  w itn ess  on behalf 

o f th e  p la in t if f ,  te s tif ie s  a s  fo llo w s:

C ross E x a m i n a t i o n  ( c o n t in u e d )  b y  M r. H obart:

Q. Y o u  to ld  u s  y e s te rd a y  t h a t  th e  c a r  th a t  you 
20  w e re  d r iv in g  w a s  a b o u t  f if ty  fe e t beh ind  the  car 

in  w h ic h  y o u r  f a th e r  w a s  r id in g ?  A. I  d id  not 
s a y  f if ty  fee t.

Q. W e ll ,  w a s  i t  seven ty -five?  A. A b o u t seventy- 
five.

Q. W a s  th e  to p  o f  th e  c a r  in  w hich  y o u r father 
w a s  r id in g ,  d o w n ?  A . I t  w a s  dow n.

Q. A n d  h e  w a s  s i t t i n g  o n  th e  le f t  h a n d  side, you 
to ld  u s ?  A . O n  th e  le f t  h a n d  side.

Q. A n d  M rs . P ie rc e , y o u r  g ra n d m o th e r was 
3 0  s i t t i n g  a lo n g  s id e  o f h im ?  A. Y es, sir.

Q. D id  y o u  o b se rv e  a s  th e  c a r  in  w hich your 
f a th e r  w a s  r id in g  a p p ro a c h  th e  crossing , what 
y o u r  f a th e r  w a s  d o in g ?  A . W h y , he w as just 
frittin g 1 tTiP'PG

Q . W a s  h e  t a lk in g  w ith  M rs. P ie r re , o r d idn’t  
y o u  n o tic e ?  A . I  d id  n o t  n o tic e  th a t .

Q. D id  y o u  o b se rv e  w h e th e r  h e  m ade any  at 
t e m p t  to  g e t  o u t  o f th e  c a r ?  A . N one w hatever 

Q. D id  y o u  o b se rv e  i f  h e  le an e d  fo rw ard  as i
40
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to make a n y  e f fo r t  to  s to p  th e  c a r ?  A . I  c o u ld  
not see th a t .

Q. H e w as in  p la in  s ig h t ,  w a s n ’t  h e ?  A . H e  
was.

Q. So f a r  a s  y o u  sa w  h e  m a d e  n o  s u c h  e f fo r t, 
did he? A. H e  m a d e  n o  su c h  e ffo rt.

Q. H e ju s t  s a t  th e r e  u n t i l  th e  c o llis io n ?  A . Y es, 
sir.

Q. D id  y o u  o b se rv e  w h e th e r  h e  t u r n e d  h is  h e a d  
in e ith er d ire c t io n  to  lo o k  f o r  th e  t r a i n ?  A . I  
could n o t t e l l  th a t .

Q. (So f a r  a s  y o u  sa w  h e  s a t  r i g h t  s t i l l  i n  th e  
same sea t a n d  m a d e  n o  e f fo r t  to  g e t  u p  o r  to  h a v e  
your b ro th e r  s to p  th e  c a r ,  i s  t h a t  r ig h t?  A . So 
far as I  co u ld  see, yes.

By Mr. D ix o n  :

Q. W h ere  d id  y o u  g e t  t h a t  c a r  y o u  w e re  d r iv ­
ing? A. I  b o u g h t t h a t  f ro m  a n o th e r  p a r ty .

Joseph Lange, re c a lle d  a s  a  w itn e s s  o n  b e h a lf  o f 
the p la in tif f  te s tif ie s  a s  f o l lo w s :

Direct E x a m in a t io n  b y  M r. D ix o n :

Q. W h ere  do  y o u  liv e ?  A . A t  p r e s e n t  I  liv e  
at C lifton .

Q. You a r e  a  so n  o f  J e r g e n  D . L a n g e , d ec ease d ?  
A. Yes, s ir.

Q. H ow  o ld  a r e  y o u ?  A . I  a m  tw e n ty  now .
Q. W h ere  d id  y o u  liv e  in  S e p te m b e r , 1 9 1 3 ? 

A. I  lived a t  2 3 4  L e x in g to n  A v e n u e , P a s s a ic .
Q. W ho liv ed  in  t h a t  h o u se  w ith  y o u ?  A . M y 

father a n d  m y m o th e r , a n d — w e ll, th e  r e s t  o f th e  
family w ith  th e  e x c e p tio n  o f  m y  o ld e s t  b ro th e r ,  
he is m a rr ie d , a n d  m y  s is te r ,  w h o  w a s  m a r r ie d ,  
my oldest s is te r ,  a n d  m y  b ro th e r  w h o  is  a  P r ie s t .  

Q. W h a t is  h is  n a m e ?  A . H is  n a m e  i s  E d w in .

io

20

30

4 0
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Q. O n  th e  tw e n ty -s e v e n th  o f  S eptem ber, 1918, 
y o u  w e re  r id in g  in  a n  au to m o b ile , w ere you not? 
A . Y es, s ir .

Q. D r iv in g  i t ?  A . Y es, s ir .
Q. W h o se  a u to m o b ile  w a s  i t ?  A. I t  w as mine. 
Q. H o w  lo n g  h a d  y o u  o w n e d  i t?  A. I  had  owned 

i t  s in c e  L in c o ln ’s  b i r th d a y  in  1 9 1 2 .
Q. W a s  i t  r e g is te r e d ?  A . I t  w as registered.
Q. I n  w h o se  n a m e  a s  o w n e r?  A. U nder my 

n am e .
Q. H a v e  y o u  y o u r  r e g is t r y  c a r ?  A. I  have them 

h e re .
Q. W e re  y o u  a  l ic e n se d  c h a u ffe u r, d riv e r?  A. I 

w as.
Q. H o w  lo n g  h a v e  y o u  b een  d r iv in g  automobiles? 

A . W h y , I  d ro v e  s in c e  1 9 1 0  u n d e r  licenses and 
a lso  d ro v e  b e fo re  th e y  re q u ir e d  a  license.

20  Q. H o w  lo n g ?  A . W e ll  i t  covers a  period of 
a b o u t,  n p  t o  th e  t im e  o f  th e  acc id en t, i t  covered 
a  p e r io d  o f p ro b a b y  sev en  y e a rs .

Q. Y o u  w e re  p e r fe c tly  f a m il ia r  w ith  automobiles, 
w e re  y o u  n o t?  A . Y es, s ir .

Q. A n d  th e r e  c o n s t ru c t io n ?  A . Y es, sir.
Q. H o w  d id  y o u  becom e f a m il ia r  w ith  th e ir  com 

s t r u c t io n ?  A . W e ll ,  I  w a s  e i th e r  d ire c tly  connect 
ed  w ith  th e  b u i ld in g  o r  w a s  a n  observer of the 
c o n s t ru c t io n  o f  s ix te e n  o f th em .

3 0  Q. O f w h a t?  A . S ix te e n  m ach in es  th a t  were
b u i l t  b y  o u r  o w n  fa m ily .

Q. Y o u  h a d  b u i l t  th e m  y o u rse lv es?  A. We

b u i l t  th e m  o u rse lv e s .
Q. H o w  lo n g  a g o  d id  y o u  m ak e  th e  firs t one. 

A . T h e  f i r s t  o n e  w a s  b u i l t  in  1 9 0 0 .
Q . A n d  d id  y o u  p a r t ic ip a te  in  th a t?  A. Not in

th e  f i r s t  on e , n o , s ir .   ̂ . • ,
Q. i n  w h ic h  o n e  d id  y o u  p a r tic ip a te  in  the 

40  b u i ld in g ?  A . W h y , I  d o n ’t  kn o w  exac tly  when 

I  s t a r t e d  in .
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The Court : H o w  is  th i s  im p o r ta n t  to  in ­
q u ire  in to  th e  d e ta i l s  o f  th e  b u i ld in g  o f 
m ach in e .

Mr. Dixon : T o  sh o w  h is  f a m i l ia r i ty  with 
th e  c a r  a n d  i t s  o p e ra t io n  a n d  c o n s tru c tio n , 
m ech an ism .

The Court: I  th in k  h e  h a s  to ld  u s  th e
tim e  h e  h a s  b een  d r iv in g  a  c a r  a n d  i f  h e  h a s

. . 10
been d r iv in g  a  c a r  fo r  t h a t  lo n g  i t  i s  f a i r  
to  a ssu m e  t h a t  h e  is  f a m i l ia r  w ith  th e m .

Q. L e t u s  see  th o s e  c a rd s ,  w il l  y o u ?  A . ( W i t ­
ness p ro d u c es  c a rd s .)

Q. I s  th is  d r iv e r ’s  lic e n se  3 4 2 0 5  th e  o n e  u n d e r  
which you  w e re  d r iv in g  o n  th e  d a y  in  q u e s tio n ?
A. Yes, s ir.

Mr. Dix o n: I  o ffe r th i s  in  ev id en ce .
(¡Card is  m a rk e d  “ E x h ib i t  P -2 .)  20

Q. I s  th is  m a s te r ’s lic e n se  4 4 9 3 6  fo r  a  C a d illa c  
the license o f th e  c a r  t h a t  y o u  w e re  d r iv in g  o n  
th a t d ay ?  A. Y es, s ir .

Mr. Dixon : I offer this card in evidence.
(C a rd  is  m a rk e d  “ E x h ib i t  P -3 .)

Q. O n th e  tw e n ty -s e v e n th  d a y  o f  S e p te m b e r , 
1913, w here d id  y o u  go  in  y o u r  c a r ?  A . I  w e n t  
up to  H a sk e ll, N ew  J e r s e y .

Q. F ro m  w h e re ?  A . F ro m  m y  h o m e  in  L e x ­
ington A venue.

Q. F ro m  w h e re ?  A . F r o m  L e x in g to n  A v en u e .
Q. S peak  u p  lo u d e r . A . I  s a y  I  w e n t f ro m  m y  

home in  L e x in g to n  A v e n u e , P a s s a ic .
Q. D id  yo u  c a r r y  a n y  p a s s e n g e rs  w ith  y o u ?  A . I  

asked m y fa th e r  to  go  a lo n g .
Q. W ho d ro v e  th e  c a r ?  A . I  d ro v e  i t .
Q. W h ere  d id  y o u  g o ?  A . I  w e n t  u p  to  H a s k e ll ,

New Je rsey . 40
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Q. H o w  d id  y o n  g o ?  A . W h y , w e w en t through 
P a te r s o n  w ay . T h a t  w a s  o u t  th ro u g h  E a s t  Twen­
ty -S e v e n th  S tr e e t ,  o r  th ro u g h  Tw enty-Seventh 
S e v e n th  S t r e e t  a s  f a r  a s  P a r k  A venue, and  down 
P a r k  A v e n u e  th ro u g h  M a rk e t  o u t  to  M ain, and 
f ro m  M a in  o u t  to w a r d s  S n a k e  H ill.

Q. H o w  f a r  i s  th i s  p la c e  t h a t  y o u  w en t to  from 
th e  c ro s s in g  o f  th e  S u s q u e h a n n a  R ailroad  a t 

10 T w e n ty -S e v e n th  S t r e e t  a b o u t?  A. I  should  say 
i t  w a s  b e tw e e n  tw e lv e  a n d  fo u r te e n  m iles.

Q. W h a t  t im e  d id  y o u  leav e  t h a t  d a y  to  go there? 
A . T o  go  th e r e  w e le f t  s h o r t ly  a f te r  one.

Q. D id  y o u  s t a r t  f ro m  h e re  o n  th e  re tu rn  trip? 
A. F ro m  H a s k e l l?

Q. Y es. A . Y es.
Q. A n d  a b o u t  w h a t  t im e  d id  y o u  leave Haskell? 

A . A b o u t  tw e n ty -f iv e  m in u te s  to  five.
Q  H o w  d id  y o u  com e b a c k ?  A. Came back 

20 *

o v e r  th e  s a m e  ro u te .
Q. D id  t h a t  r o u te  c a r r y  y o u  ac ro ss  the  grade 

c ro s s in g  o f th e  S u s q u e h a n n a  R a ilro a d  on E ast 
T w e n ty -S e v e n th  S tr e e t ,  P a te r s o n ?  A. Yes, sir.

Q. S ta te  in  y o u r  o w n  w ay  how  th e  c a r  was 
ru n n in g ,  a n d  w h o  w a s  d r iv in g , w ho w as in  the 
c a r ,  w h a t  y o u  d id ,  a n d  w h a t  h ap p en ed  a s  you 
ca m e  th ro u g h  T w e n ty -S e v e n th  S tre e t,  approaching 
th e  c ro s s in g  o f th e  S u s q u e h a n n a  R ailroad . A. 

30 W h y , I  w a s  d r iv in g  a n d  I  w a s  a lo n e  in  th e  front 
s e a t. F a t h e r  w a s  o n  th e  le f t  h a n d  side on t  e 
r e a r  s e a t,  a n d  a lo n g  s id e  o f  h im  w as M rs. Pierce.

Q. W h o  is  M rs. P ie rc e ?  A . T h a t  is  m y gran -

m o th e r . ,
Q. G o  on . A . A n d  w e cam e dow n Twenty-Sev­

e n th  S t r e e t  a t  a b o u t  tw e lv e  to  fifteen  miles an 
h o u r  u n t i l  I  g o t  w i th in  o n e  h u n d re d  feet o r so 
o f  t h e  c ro s s in g . X s lo w ed  d o w n  to  r o m i « «  
m ile s  a n  h o u r  th e re ,  a n d  I  h a d  no  w arn ing , 
w a s  n o  w a r n in g  to  t e l l  m e  o f th e  app roac  0
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engine of a n y  d e s c r ip tio n , a n d  I  l is te n e d , a n d  I  
heard none. T h e n  I  lo o k ed  to w a r d s  th e  le f t  
and could n o t  see  b e c a u se  o f  th e  fence . I  lo o k ed  
tow ards th e  r ig h t  a n d  w a tc h e d  to  t h e  r ig h t ,  a n d  
when I  tu rn e d  b a c k  I  w a s  h i t .

Q. Y ou w ere  o n  th e  t r a c k ?  A . O n  th e  t r a c k .
Q. You sa y  w h en  y o u  t u r n e d ;  w h a t  d o  y o u  

mean? A. W h e n  I  tu r n e d  to  lo o k  in  th e  o th e r  d i­
rection. l3

Q. You w ere  s t r u c k ?  A. Y es.
Q. I s  t h a t  th e  l a s t  y o u  re m e m b e r?  A . Y e s ;  t h a t  

is the la s t  I  re m e m b er.
Q. Y ou w ere  r e n d e re d  u n c o n sc io u s , w e re  y o u ?

A. I  w as re n d e re d  u n c o n sc io u s .
Q. You say  y o u  l is te n e d ?  A . I  l is te n e d .
Q. F o r  w h a t d id  y o u  l i s te n ?  A . I  l is te n e d  fo r  

a bell o r a  w diistle.
Q. D id y o u  k n o w  y o u  w e re  a p p r o a c h in g  a  c ro s s ­

ing? A. I  d id . 20
Q. W as th e re  a n y  b e ll r u n g  o r  w h is t le  b lo w n ?

A. There w as n o t.
Q. Y our m a c h in e  w a s  p ro c e e d in g  r i g h t  a lo n g ?

A. Yes.
Q. A t a n  even  g a te , a b o u t  e ig h t  m ile s  a n  h o u r?

A. A bout e ig h t m iles.
Q. W hen  y o u  w e re  o n  th e  r a i l r o a d  t r a c k ?  A.

Yes, sir.
Q. W hen  d id  y o u  r e g a in  co n sc io u sn e ss  a f t e r  

the acciden t— w h e n  d id  y o u  f i r s t  k n o w  a f te r  t h a t ?  30 
A. A bout m id n ig h t.

Q., W here  w ere  y o u  th e n ?  A . I n  th e  h o s p i ta l .
Q. Y ou d id n ’t  k n o w  t h a t  y o u r  f a th e r  w a s  th e n  

dead? A. N o, s ir .
Q. W hen y o u  c ro sse d  th e  c ro s s in g  w a s  th e r e  a n y  

car behind y o u ?  A . Y e s ;  m y  b r o th e r  w a s  b e h in d  
me.

Q- W as th e re  a n y  c a r  a h e a d  o f  y o u ?  A . Y es.
Q. T here w as a c a r  a h e a d  o f  y o u ?  A . Y es. 40
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Q. H o w  f a r ?  A . O n e  h u n d re d  o r  a  hundred 
a n d  f if ty  fee t.

Q. D id  y o u  go a t  th e  sa m e  speed  a s  th e  same 
o n e  h a d  b een  g o in g  t h a t  p re c e d in g  you? A. I  
s h o u ld  s a y  so.

Q. I f  y o u  c a n  s a y , h o w  h ig h  w as th e  fence ahead 
o f  y o u ?  A . O v e r e ig h t  fee t.

Q. C o u ld  y o u  see o v e r i t ?  A . I  cou ld  not.
10 Q. H o w  h ig h  fro m  th e  s u r fa c e  o f th e  ground 

w o u ld  b e  th e  s e a t  o f y o u r  c a r  in  w h e re  you sat? 
A. I  s h o u ld  s a y  a b o u t  th i r ty - f o u r  inches.

Q. O n  w h ich  s id e  o f  th e  c a r  w as  th e  driving 
w h e e l?  A . O n  th e  r ig h t .

Q. Y o u  s a t  o n  th e  r ig h t?  A . O n  th e  righ t, yes, 
s i r

Q. W a s  i t  a n  o p en  c a r?  A . O pen  ca r, yes, sir.
Q. T h e  to p  w a s  d o w n ?  A . T h e  to p  w as down. 

z o  Q. H a v e  y o u  c ro sse d  r a i l r o a d  crossings where 
th e r e  a r e  c ro s s in g  b e lls?  A . I  have .

Q. O n  o th e r  o c c a s io n s?  A . Y es, s ir .
Q. H a v e  y o u  c ro sse d  in  au to m o b ile s?  A. tes, 

s ir .
Q. A p p ro a c h in g  c ro s s in g s  w h en  th e  bells were 

r in g in g ?  A . Y es, s i r .
Q. I n  y o u r  e x p e rie n c e  how  f a r  aw ay  can you 

h e a r  th e  c ro s s in g  b e ll, i n  y o u r  experience as a 
d r iv e r ?  A . I n  m y  e x p e rie n c e , a t  le a s t  five hundred 

so fe e t  aw a y .
Q. W h ile  y o u  w e re  r id in g ?  A. Y es, sir.
Q. I n  t h a t  c a r ?  A . I n  t h a t  c a r .
Q. Y o u  sa y  y o u  liv e d  w ith  y o u r  fa th e r  during  

h is  l i f e t im e ;  w h a t  b e s id e  y o u r  su p p o rt,  i f  he gave 
y o u  s u p p o r t ,  w h a t  d id  y o u  g e t?  A . H e  w as giving 

m e a n  e d u c a tio n .
Q. I n  w h a t?  A . S te v e n ’s I n s t i tu te  of ec

n o lo g y * „  9 a TheQ. D id  h e  g iv e  y o u  a n  a llo w an c e?  A.
4 0  a llo w a n c e  w a s  to  d e f r a y  m y  expenses.
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Q. W h a t w a s  th e  a llo w a n c e  t h a t  h e  g a v e  y o u ?  
A. H e gave m e m o n ey  to  r u n  th e  au to m o b ile .

Q. W h e re  d id  y o u  g e t  t h a t  a u to m o b ile  f ro m ?  
A. W e g o t i t  in  J e r s e y  C ity .

Q. D id  y o u  b u y  i t ?  A . M y f a th e r  p a id  f o r  
it w ith  h is  ow n check .

Q. D id  h e  g iv e  y o u  m o n ey  to  r u n  i t ?  A . N o t  
d irec tly ; no.

Q. H ow  m u c h  m o n ey  d id  h e  g iv e  y o u ?  A . I f  
I bought a n y th in g  a t  a l l  h e  g a v e  m e th e  check .

Q. H ow  m u ch  d id  i t  c o s t a  m o n th ?  A . I  sh o u ld  
judge i t  c o s t a b o u t  s ix  d o l la r s  a  m o n th  to  r u n  
the car.

Q. A bou t h o w  m u c h — d id  y o u  e v e r  f ig u re  i t  o u t  
—he gave y o u  a  y e a r  fo r  e d u c a tio n  a  y e a r ;  d id  
you ever fig u re  i t  u p ?  A . I t  w a s  in  ex cess  o f 
six h u n d re d  d o l la r s  a  y e a r .

Q. A nd  besid es  t h a t  d id  h e  g iv e  y o u  y o u r  b o a rd  
and lo d g in g ?  A . Y es, s ir .

Q. Y ou d id n ’t  p a y  h im  f o r  b o a rd  a n d  lo d g in g ?  
A. I  d id  no t.

Q. H ow  a b o u t y o u r  c lo th in g  a n d  w e a r in g  a p ­
parel? A. H e  g av e  m e th a t .

Q. C ross ex am in e .

Cross Examination by Mr. Hobart:

Q. Y ou w e re  l iv in g  a t  h o m e  w h e n  y o u  w e re  
away a t  co llege a t  S te v e n s?  A . I  c o m m u ted .

Q. H ow  lo n g  h a d  y o u  b een  th e r e ?  A . O n e  y e a r  
in the in s t i tu t io n  a n d  o n e  y e a r  in  p re p .

Q. Y o u r f a th e r  p a id  th e  t u i t i o n  b i l ls  a n d  e x ­
penses? A. Y es.

Q. A nd  y o u  f ig u re  t h a t  th o s e  a llo w a n c e s  w o u ld  
be abou t s ix  h u n d re d  d o l la r s  a  y e a r?  T h a t  i n ­
cluded y o u r  p e r s o n a l  e x p e n se s  a n d  c a r  f a r e ?  A . 
Yes, sir.

Q- D id  t h a t  in c lu d e  c lo th in g ?  A . Y es, s ir .

10

20

30

4H*
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Q. Y o u  w e re  s u p p o se d  to  b u y  y o u r  clo th ing? A. 
N o ;  th e r e  w as  n o  s t ip u la te d  a m o u n t. W hen I 
w a n te d  c lo th in g  I  b o u g h t it.

Q. W h e n  y o u  g av e  u s  th e  s ix  h u n d re d  dollars, 
t h a t  in c lu d e d  th e  c lo th in g ?  A . Y es, sir.

Q. T h e n  th e  m o n ey  to  r u n  th e  au tom obile  was 
a  d if fe re n t  m a t t e r  e n t i r e ly ?  A . Y es, sir.

Q. I  d o n ’t  s u p p o se  y o u  p a id  a n y  o f th e  bills of 
10 r u n n in g  th e  a u to m o b ile ?  A . S om e o f them  I  paid.

Q. A n d  th e  o th e r s  y o u  tu r n e d  over to  your 
f a th e r ?  A . Y es, s ir .

Q. A n d  h e  p a id  i t  b y  ch eck  o r  cash ?  A. Yes, 
s ir .

Q. D id  y o u  p a y  i t  o u t  o f  y o u r  a llow ance? A. 
M y a llo w a n c e  w a sn ’t  la rg e  enough .

Q. T h e n  y o u  d id n ’t  p a y  fo r  th o se  o u t of your 
a l lo w a n c e ?  A . N o ;  I  d id n ’t .

20 Q. T h a t  a u to m o b ile  t h a t  y o u  w ere  d riv in g  that 
d a y  w a s  t h a t  th e  o n ly  a u to m o b ile  in  th e  family? 
A. N o ; i t  w a s n ’t .

Q. H o w  m a n y  m o re  w e re  th e re ?  A. Two.
Q. T h e  o th e r  w a s  th e  o n e  y o u r  b ro th e r was 

d r iv in g ?  A . Y es, s ir .
Q, W h o  o w n e d  t h a t  c a r ?  A. M y b ro ther.
Q. W h o  o w n e d  th e  o th e r?  A. M y o ld es t brother.
Q. A ll  k e p t  a t  y o u r  h o m e?  A . N o, sir.
Q. W h e re  w e re  th e  o th e r  ones k ep t?  A. In 

3 3  H a sk e ll .
Q. A t  H a s k e l l  y o u r  f a th e r  h a d  som e in te rest. 

A . Y es, s ir .
Q. A t  th e  H a s k e l l  C o n c re te  C om pany? A. Yes, 

sir*
Q. T h is  p a r t i c u la r  c a r  y o u  h a d  th e  exclusive use 

o f?  A . Y es, s ir .
Q. W o u ld n ’t  y o u r  f a th e r  u se  i t ?  A. No, sir.
Q. W h y  n o t?  A . H e  c o u ld n ’t  d riv e  a  car.
Q. I f  y o u  w e re  n o t  a t  ho m e w o u ld n ’t  he use

i t ?  A . N o , s ir .
40
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Q. W h y  n o t?  A . H e  c o u ld n ’t  d r iv e  a  c a r .
Q. Y ou d id n ’t  em p lo y  a  c h a u f fe u r?  A . N o , s ir .
Q. I f  y o u  a r e  n o t  a t  h o m e  a n d  h e  w a n te d  to  

use th e  c a r  a n d  o n e  o f y o u r  b ro th e r s  w e re  th e r e  
he w ould  d r iv e  i t  f o r  h im , w o u ld n ’t  h e ?  A . T h e  
chances a re , h e  m ig h t.

Q. D on’t  y o u  k n o w  h e  d id ?  A . I  d o n ’t  k n o w  o f  
any p a r t ic u la r  in s ta n c e ;  no .

Q. Y ou d id n ’t  f o rb id  y o u r  f a th e r  f ro m  d r iv in g  
the ca r?  A . N o ; I  d id n ’t.

Q. I f  he w a n te d  to  u s e  i t — a t  th e  t im e  o f th e  
accident w h e re  d id  y o u r  f a th e r  g e t  in to  th e  c a r ?
A. A t P assa ic .

Q. A nd  y o u  w e re  g o in g  u p  to  H a s k e l l?  A . Y es, 
sir.

Q. H ow  lo n g  o f  a  d r iv e  is  t h a t ?  A . O rd in a ry ,  
an hour.

Q. A nybody  e lse  in  th e  c a r  w h e n  y o u  l e f t  h o m e?  20  
A. Yes, s ir.

Q. W ho? A . M y m a r r ie d  s i s te r  a n d  h e r  h u sb a n d .
Q. M r. a n d  M rs . B a r k e r ?  A . Y e s ;  t h a t  is  

them.
Q. A n d  th e n  y o u  a n d  y o u r  f a th e r  ro d e  to  

H askell?  A . Y es.
Q. W h a t t im e  d id  y o u  go  to  H a s k e l l?  A . S h o r t ­

ly a f te r  tw o .
Q. In  th e  a f te rn o o n , o f c o u rs e ?  A . Y es, s ir .
Q. W as th is  a  S a tu r d a y  a f te rn o o n ?  A . Y es, s ir .
Q. W as i t  y o u r  f a th e r ’s c u s to m  to  r u n  u p  to  

H askell on  a  S a tu r d a y  a f te rn o o n ?  A . Y es, s i r .
Q. W h en  d id  h e  u s u a l ly  go  u p ?  A . I t  w a s  m y  

duty  to  go u p  th e r e — i t  w a s n ’t  a  d u ty ,— I  u se d  
to go u p  th e re  w ith  m y  b ro th e r .

By Mr Dixon:

Q. W o n ’t  y o u  t a lk  lo u d e r  a n d  t a lk  to  th e  ju ry .
I  can’t  h e a r  y o u  a n d  I  d o n ’t  b e liev e  th e  j u r y  can .

Q. T h a t is  y o u r  b r o th e r —
40
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M r . Dixon : M r. L a n g e , w on’t  you speak 
a  l i t t l e  lo u d e r  i f  y o u  can , a n d  to  th e  Jury. 
Y o u  c a n  l i s te n  to  M r. H o b a r t ’s question but 
h e  w il l  fo rg iv e  y o u  i f  y o u  speak  a  little 
lo u d e r . I  c a n n o t  h e a r  y o u  a n d  I  believe the 
ju r y  c a n n o t  h e a r  a n y  b e tte r .

Q. Y o u r  b r o th e r  w h o  j u s t  te s tif ie d  w as the ae- 
10 r iv e  m a n  in  t h a t  b u s in e ss , w a s  h e  n o t?  A. Yes, sir. 

Q. A n d  h e  h a s  been  s p e n d in g  th e  e n tire  week a t 
H a s k e l l  a s  a  ru le ,  h a s n ’t  h e ?  A. T h a t  is from 
M o n d a y  to  S a tu rd a y .

Q. A n d  y o u  w o u ld  r u n  u p  in  a  c a r  an d  get him 
o n  S a tu r d a y  a n d  b r in g  h im  h om e? A. Yes, sir.

Q. A n d  y o u r  f a th e r  so m etim es  w e n t w ith  you? 
A . Y es, s ir .

Q. A n d  y o u r  f a th e r  w as  th e  re a l  ow ner of that 
c o m p a n y , w a s n ’t  h e ?  A . Y es, s ir .

20  Q. A n d , o f  c o u rse , w h en  h e  w e n t u p  to  Haskell 
o n  th i s  o cc as io n , h e  w e n t u p  in  connection  with 
so m e w o rk  f o r  th e  co m p an y , d id  h e  n o t?  A. No, 
h e  d id  n o t.

Q. D id n ’t  h e  d o  a n y th in g  a b o u t th e  business of 
th e  c o m p a n y  a t  a l l  w h ile  u p  th e re ?  A. As fa r as 
I  k n o w  h e  t r a n s a c te d  n o  b u s in e ss  t h a t  day.

Q. W h a t  d id  h e  d o  u p  th e re ?  A. H e  helped 
w o rk  o n  a n  a u to m o b ile .

3 0  Q. H o w  lo n g  w a s  h e  th e re ?  A. H e  m u st have 
b een  th e r e  a b o u t  tw o  a n d  a  h a l f  ho u rs .

Q. A n d  a l l  t h a t  t im e  h e  s p e n t  w o rk in g  on an
a u to m o b ile ?  A . Y es, s ir .

Q. I  th o u g h t  y o u  s a id  h e  d id  n o t  know  anything 
a b o u t  a u to m o b ile s ?  A . I  d id  n o t  say  th a t. I
s a id  h e  c o u ld  n o t  d r iv e  one.

Q. H e  d id  n o t  k n o w  en o u g h  a b o u t them  to  drive 
o n e ?  A . I  d id  n o t  sa y  th a t ,  I  sa id  h e  d id not

d r iv e  one.
M r . D ixo n: H e  d id  n o t  have a  license.40
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Q. D id  h e  d r iv e  o n e ?  A . I  d o n ’t  d o u b t  b u t  
what he co u ld  h a v e  le a rn e d .

Q. D id  h e?  A . H e  n e v e r  le a rn e d , n o t  to  d r iv e  
that p a r t ic u la r  c a r .

Q. D id  h e  ev e r d r iv e  a n y  c a r ?  A . Y es, s ir .
Q. W h a t c a r ?  A . H e  d ro v e  s e v e ra l o f th e  m a ­

chines th a t  h e  b u i l t  h im se lf .
Q. So h e  k n ew  h o w  to  d r iv e  a  c a r ?  A . Y es, s ir .
Q. A nd  h e  k n e w  h o w  to  s to p  a  c a r ?  A. Y es, s ir .
Q. A nd  h e  k n e w  h o w  q u ic k ly  a  c a r  c o u ld  b e  

stopped? A . I  be liev e  so.
Q. B u t he d id  n o t  h a v e  a n y  lic e n se  to  d r iv e , i s  

tha t c o rrec t?  A . H e  d id  n o t.
Q. W h ile  y o u  w e re  a t  th e  q u a r r y  t h a t  S a tu r d a y  

afternoon d id  y o u r  f a th e r  go  to  th e  office o f th e  
com pany? A . N o, h e  d id  n o t.

Q. H ave y o u  g o t  a n  office th e re ?  A . N o.
Q. W h a t h a v e  y o u  g o t  th e r e ?  A . W h y , th e r e  is  

the b u ild in g s  o f th e  c o m p a n y , th e r e  i s  m e re ly  th e  
buildings o f th e  c o m p an y .

Q. W h a t l in e  o f b u s in e s s  is  t h a t ?  A . I t  i s  
crushed s to n e , g r a n i t e  a n d  ru b b le .

Q. Y ou h av e  so m e b u i ld in g s  a n d  som e m a c h in ­
ery? A. Y es, s ir .

Q. Y o u r f a th e r  s p e n t  so m e o f  h is  t im e  t h a t  
afternoon u p  a t  th e  b u i ld in g s  t h e r e  o r  a t  th e  
quarry, o r  lo o k in g  a t  th e  m a c h in e ry ?  A . A s  f a r  
as I  know  h e  w a s  n o t  o v e r th e re .

Q. H ow  f a r  is  th e  q u a r r y  f ro m  w h e re  y o u  la n d e d  
with th e  a u to m o b ile ?  A . I t  i s  p ro b a b ly  th r e e  
hundred fee t, p o ss ib ly  m o re .

Q. D id  yo u  go  to  th e  b u i ld in g s  o f  th e  q u a r r y  
or w hat?  A. N o , I  w e n t to  m y  b r o th e r ’s  h o u se .

Q. H e liv ed  a t  H a s k e l l?  A . H e  liv e d  a t  H a sk e ll.
Q. Is  t h a t  w h e re  y o u r  f a th e r  w e n t?  A . W h y , 

he w ent w ith  m e.
Q. D id  y o u  go  a n y w h e re  e lse  e x c e p t to  y o u r  

bro ther’s h o u se?  A . N o  I  d id  n o t.
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Q. Y o u r  b ro th e r  i s  s u p e r in te n d e n t  o f the  com­
p a n y , h e  w a s  th e n , w a s n ’t  h e ?  A . Y es, sir.

Q. A n d  d id n ’t  h e  a n d  y o u r  f a th e r  discuss the 
b u s in e s s  o f  th e  c o m p a n y ?  A . I  c a n n o t say  for 
th a t .

Q. Y o u  w e re  th e re ,  w e re n ’t  y o u ?  A. No, I  was 
n o t  r ig h t  th e re .

Q. W h a t  d id  y o u r  f a th e r  go th e re  th a t  afternoon 
10

fo r ?  A . I  im a g in e  h e  w e n t  fo r  a  n d e .
Q. D o  y o u  k n o w  w h a t  h e  w e n t fo r?  A. I  asked 

h im  to  go  a lo n g .
Q. W h e n  h e  g o t  th e re  h e  d id  n o t  do anyth ing  

n u t  t i n k e r  w ith  th e  a u to m o b ile , is  th a t  right? 
A . A s f a r  a s  I  k n o w  t h a t  is  a l l  h e  d id .

Q. W e re  y o u  w i th  h im  a l l  th e  tim e ?  A. I  was 
a b o u t  tw o  h u n d re d  fe e t  a w a y  g e tt in g  chestnuts 
b u t  I  sa w  h im  o v er th e r e  a iround  th e  autom obile. 

20 Q. H e  d id n ’t  even  g o  in  y o u r  b ro th e r’s house? 
A . Y es, I  b e liev e  h e  d id .

Q. Y o u  sa w  h im  do  th a t ,  d id  y o u ?  A. I  believe 
so.

Q. H o w  lo n g  w a s  h e  in  th e re ?  A. W hy, he was 
in  th e r e  p o s s ib ly  f if te e n  o r  tw e n ty  m inu tes.

Q. A n d  a l l  th e  r e s t  o f th e  tim e , a  m a tte r  of 
tw o  h o u r s  a n d  a  h a l f  h e  s p e n t  w ith  th e  auto­
m o b ile , is  t h a t  r ig h t?  A . Y es, s ir.

Q. W h a t  w a s  th e  m a t te r  w ith  th e  autom obile? 
8 0  A . W h y  th e y  h a d  b een  o v e rh a u lin g  th e  m achine 

a n d  th e  c y lin d e rs  w e re  off a n d  to  p u t  th e  cylinders
o n  ta k e s  m o re  th a n  o n e  p e rso n .

Q. W a s  th e r e  a n y th in g  e lse  th e  m a tte r  w ith  it?
A . N o , th e r e  w a s  n o t.

Q. T h e  b ra k e s  w e re  a l l  r ig h t  w e ren ’t  they? A. 
T h a t  i s  th e  K r i t  c a r  I  am  ta lk in g  about.

Q. O h , t h a t  is  th e  c a r  t h a t  h e  w as help ing  on?

A. Y es, s ir .
40 Q. Y o u r  c a r  w as  a l r ig h t ,  w a sn ’t  i t ?  A. O ur car 

w as  a l l  r ig h t .  . .. ------
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Q. The brakes were all right? A. Yes, sir.
Q. They were in first class working order? A. 

A. Yes, sir.
Q. You knew how to run them didn’t you, how 

to operate the brakes? A. Yes, sir.
Q. How many brakes had you? A. There were 

two.
Q. What were they? A. The foot service brake 

and the hand emergency brake.
Q. For ordinary purposes you used the foot 

brake is that right? A. Yes, sir.
Q. And if you wanted to stop the car quickly 

you put on the emergency brake, is that right? A. 
Well, the emergency brake did not hold as good 
as the foot brake.

Q. You said it was all right, didn’t you? A. 
Yes, sir. I did The emergency brake would 
hold after it was stopped but you could not 
lock the wheels, you could with the foot brake.

Q. Can you put them on both at once? A. Yes, 
you can.

Q. And if you put them both on at once would 
the car stop more quickly than if you put on 
either one separately? A. Not more quickly than 
if you put on the foot brakes because when you 
locked the wheels you cannot do any more.

Q. All you can do anyway is to lock the wheels? 
A. Yes, sir.

Q. When you locked the wheels on that car did 
you have to put on both brakes? A. No, sir.

Q. Which brake did you have to put on? A. 
the foot brake.

Q. Would the hand brake lock the wheels? A. 
The hand brake would not lock them.

Q. But the foot brake would? A. The foot brake 
would.

Q. It is a righthand drive, is it not? A. Yes, 
sir.
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Q. Model of 1910? A. Yes, sir.
Q. How quickly could you stop when you put on 

the hand brake? A. Well, that depends upon the 
speed you are going and the condition of the road.

Q. Going, let us say, about eight miles an hour? 
A. At eight miles an hour I could lock the wheels 
and stop the car in its own length.

Q. And its own length is what? A. Its own io length was nine feet, two inches over, well the 
length of the car itself was probably twelve feet, 
the wheel base was nine feet two inches,

Q. So then if you were going at about eight miles 
an hour you could stop that car in twelve feet 
by putting on the brakes? A. Yes, sir.

Q. And if you were going, say, twelve miles an 
hour, how quickly could you stop it? A. Why, I 
never tried it.

20  Q. You never tried that? A. No, sir.
Q. Had you ever been over this crossing before? 

A. Once.
Q. When? A. On the way up that afternoon.
Q. Of course, at that time, you were going in 

the opposite direction? A. Yes, sir.
Q. How did you usually go to Haskell? A. 

Why, we usually went all the way up Main Ave­
nue, straight up Main Avenue, and drove to 
Snake Hill.

30 Q. How did you happen to go across Twenty- 
Seventh Street on this day? A. Why, 1 saw the 
road, I had passed there, and saw the road looked 
pretty good and that was probably a day or two 
before, and this day I thought I would try it.

Q. Did you say anything to your fatner about
tring that road? A. I did not.

Q. As a matter of fact the road was 'pretty good, 
wasn’t it, it was a hard macadam road? A. It 
was a hard macadam road. ■ ■ ■ _

40
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Q. This was a clear day? A. This was a clear 
day.

Q. Now, as yon were coming back from Haskell 
and after yon had reached 27th Street did yon 
notice an automobile that was a short distance 
ahead of you? A. Yes, sir.

Q. Did you know whose car that was? A. I 
know now.

Q. Whose was it? A. It was the Davis car.
Q. How far ahead was he? A. I should say 

between one hundred and one hundred and fifty 
feet.

Q. He was going in the same direction that you 
were? A. In the same direction.

Q. Is Mr. Davis here to-day? A. I don’t  know.
Q. You don’t know him? A. I don’t know him.
Q. Then the other car that your brother was 

driving was behind you? A. Behind me.
Q. About how far? A. Well, I don’t  know, 

but most of the way down it was never further 
than two hundred feet behind.

Q. You were both intending to go to your 
father’s house, were you not? A. Yes.

Q. Where you were going to have dinner or 
supper? A. Going to have supper.

Q. You were all living together there at that 
time? A. Well, my brother the Priest was visit­
ing. SO

Q. He was riding in the car behind? A. In 
the car behind; yes, sir.

Q. You spoke of Mrs. Pierce, your grandmother, 
where did you get her? A. I got her in Haskell.

Q. She had been visiting your brother? A. She 
had been visiting my brother.

Q. Now, as I understand you, Mr. Lange, as 
you were coming along 27th Street, and before 
you had got very close to the track, you were 40
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going about twelve or fifteen miles an hour; is 
that right? A. Yes, sir.

Q. And then, as you came nearer the track, you 
slowed down? A. I slowed down.

Q. To about eight miles an hour? A. Yes, sir.
Q. Why did you slow down? A. Because I 

knew I was coming to a railroad.
Q. How did you know that? A. Because we 

had been there on the way up and I had seen it.
Q. You could see the sign board “Railroad 

Crossing” or something like that? A. I guess 
you could.

Q. You saw that? A. I don’t remember.
Q. Pardon me. A. I don’t  remember having seen 

that.
Q. It was day light? A. It was day light.
Q. When the accident happened, was it not? 

20  A. Yes, sir.
Q. You knew you were approaching a railroad 

crossing? A. I knew I was approaching a rail­
road.

Q. Did your father say anything to you about 
slowing down? A. I don’t know whether he did or 
not.

Q. You don’t recollect now that he said any­
thing to that effect? A. I do not, but almost 
always he warned me, and the chances are he said 

80 something.
Q. I mean on this particular occasion; did he 

warn you on this particular occasion? A. I cannot 
say whether he did or not, to my recollection.

Q. About how far from the railroad track were 
you when you slowed down to eight miles an 
hour? A. About one hundred feet.

Q. Were you driving about in the middle of the 
highway? A. Well, I don’t know that exactly; 
I could not say that.

40
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Q. Well, there were no other wagons or cars 
that you were meeting,, were there?. A. No*.

Q. You did. not have to turn out for anybody?
A. No, sir.

Q. Now, as I  understand you, when yon ap­
proached this track, or as you approached it, you 
looked to your left? A. Yes, sir.

Q. That is the direction from which this train 
came, was if not? A. Yes, sir. 1Q

Q. When you looked to your left you say you 
could not see because1 of the* fence? A.. The fence, 
yes.

Q. I suppose the fence that you mean is the coal 
yard fence that has been mentioned? A. The 
picket fence..

Q. Then, you looked to your right? A. Then I 
looked to the right.

Q. You did not stop at any time? A. I did not 
stop; no.. 20

Q. You did not slacken at all after you first 
slackened up? A. No.

Q. When you looked to the right, when you 
turned, you were hit? A. Yes.

Q. The only time you looked to the left was the 
time when the fence cut off your view? A. I 
looked then, and then when I turned again to 
look, I was hit.

Q. You looked once to the left? A. Yes.
Q. And that is when your view was cut off by 

the fence? A. Yes.
Q. That is right, is it? A. Yes, sir.
Q. Do you recollect hearing any sharp blast 

or shrill whistle just about the moment of the 
collision? A. No, sir.

Q. I think you have told us that the top of the 
automobile was down? A. Yes, sir.

Q. Did that car have doors on the side? A. In 
the rear. 40



112

J o s e p h  L a n g e — C r o s s .

Q. In the rear? A. Yes, sir.
Q. Your father was sitting on the left? A. On 

the left.
Q. He did not say anything to you anout stop­

ping or anything of that kind? A. Not as I recol­
lect; no.

Q. You were looking ahead, I suppose, after you 
had looked to the left and to the right, you looked 

10 ahead? A. I looked to the left and then to the 
right and then back to the left again.

Q. And the time that you looked the last time 
you were on the track? A. I was hit.

Q. You were on the first track were you not? A. 
I don’t know just which track it was.

Q. Did your father make any attempt to tell 
you or to make you slow up more, or »ay any­
thing to you at all about it? A. I don’t  recollect 

20 anything.
Q. Pardon me. A. I do not recollect it. I do 

not think he appreciated the fact that he was ap­
proaching a crossing.

Q. Was he talking with Mrs. Pierce as you 
came down from Haskell? A. He was; yes, sir.

Q. And as you approached the crossing? A. A 
he approached the crossing he might have been.

Q. You were talking with him, too, from time 
to time, as you came along the road? A. Very 
seldom.

Q. Occasionally? A. Once in a while.
Q. Who decided by what road you were to return

to your home? A. I did.
Q. Did you tell your father you were going to

take that road? A. I did not.
Q. He made no objection to taking that road. 

A. He never said anything about the road.
Q. He said nothing about it at all? A. No.
Q. Now, you referred to the height of the sea 

of the car, I think. Did you mean from the40
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ground measured to the top of the seat where 
you were sitting? A. I do not know just which 
part. The seat was about four inches thick; that 
is, the cushion; I don’t remember whether it was 
the bottom or top of the cushion.

Q. You say it was about thirty-four inches? A. 
Around that.

Q. Did you measure it, or are you giving just 
your best judgment? A. I measured it one time.

Q. Before the accident? A. Yes, sir.
Q. How tall are you? A. I am about five feet, 

seven and three-quarter inches.
Q. Would you object* to my having the surveyor 

measure you? A. No, sir.
(At this point Mr. Hobart calls surveyor 

who measured witness and announces “Five 
feet, six and a half.” )

Mr. H obart: Please measure the height 
of the witness’s eyes.

(Surveyor: That is about five feet two 
inches.)

Q. Now, Mr. Lange, will you kindly sit down a 
moment. A. (Witness sits down.)

Mr. Hobart : Mr. Surveyor, will you kind­
ly measure the height of the eyes as he 
sits in the chair.

Mr. Dixon : Sit as you would in the auto­
mobile.

Mr. Hobart: First measure the height 
from the floor.

The Surveyor : That is three feet.
Mr. Hobart: Measure from the ground 

first.
The Surveyor: That is three feet, four.
Mr. Hobart: About three feet, four, from 

the ground?
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The Surveyor : To the height oi his eyes.
Mr. H obart : From the top of the seat to 

the level of the eye?
Tht Surveyor: That is two feet.

Re-Direct Examination by Mr. Dixon :

Q. On this day when you started for Haskell 
■ did your father tell you where you were to go, 

or did you tell him where you were going, and 
invite him to go along with you? A. I told him 
where I was going.

Q. Did you invite him to go? A. I asked him 
to go.

Q. Were you going on business, or was he, to 
your knowledge? A. What is the question?

Q. Was he going on any business, to your 
knowledge, as far as you know? A. As far as I 

20 know, no.
Q. What were you going on? A. I was going 

up there to get my brother.
Q. What did you have your brother and sister 

and brother-in-law along for? A. I took them 
as far as Paterson.

Q. And left them on the way? A. Left them at 
Paterson.

Q. You selected the road yourself? A. Yes, sir.
Q. Both going and coming? A. Yes, sir.
Q. When you spoke of this six hundred dollars 

as an allowance, you did not include in that the 
cost of your board and keep, did you? A. No; 
I did not.

40
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Edwin Lange, sworn as a witness on the part 
of the plaintiff, testifies as follow s:

D irect Examination by Mr. Dix o n :

Q. Where do you live? A. In St. Mary’s Rec­
tory, Dover, New Jersey.

Q. How long have you lived there? A. For 
the past three years.

Q. Are you a son of Jergen P. Lange, de­
ceased? A. I am.

Q. How old are you? A. I am at the present 
time, thirty.

Q. Are you an ordained priest of the Catholic 
Church? A. I am.

Q. How long have you been such? A. About 
three years and a half.

Q. And were you such on the twenty-seventh 
of September, 1913? A. Yes.

Q. Now, on that day were you riding with your 
brother in an automobile along East 27th Street 
in the City of Paterson? A. I was.
By The Court :

Q. With which brother? A. With my brother 
John.
By Mr Dixon:

Q. Was that automobile following the one in 
which your father was riding? A. Yes, sir.

Q. Did you observe in what part of the automo­
bile your father was riding? A. My father was 
riding on the left hand side.

Q. Front or rear seat? A. In the rear seat.
Q. Anybody in the seat with him? A. Mrs. 

Pierce, my grandmother.
Q. As you approached the Susquehanna Railroad 

crossing on 27th Street, about how far, in your 
judgment* was your car behind that in which
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y o u r  f a th e r  w a s  r id in g ?  A . A n y w h e re  from  sev­
en ty -fiv e  to  o n e  h u n d re d  fe e t  I  sh o u ld  judge.

Q. W h o  w a s  d r iv in g  th e  c a r  in  w hich you 
w ere  r id in g ?  A . M y b r o th e r  J o h n .

Q. D id  y o u  see  th e  c a r  y o u r  f a th e r  w as riding 
in , s t r u c k ?  A . I  d id .

Q. D id  y o u  see  th e  lo co m o tiv e  h i t  th e  ca r?  A. I 
d id .

10 Q. W h e re  w a s  th e  c a r  w h e n  th e  locom otive hit 
i t ?  A . H o w  d o  y o u  m e a n ?  O n  th e  tra c k s  or—

Q. I n  w h a t  p a r t  o f  th e  ro a d w a y  a n d  w hat part 
o f  th e  t r a c k ,  to  t h e  b e s t  o f y o u r  ju d g m en t?  A. 
P ro b a b ly  to  th e  r ig h t ,  a  t r i f le ;  I  d o n ’t  know ex­
a c t ly —

Q. W h a t?  A . P ro b a b ly  a  t r i f le  to  th e  rig h t of 
th e  c e n te r  o f th e  ro a d .

Q. I n  th e  r o a d  w a s  i t ?  A. I t  w as in  th e  road.
Q. O n  w h a t  t r a c k ?  A . O n  th e  w estbound  track.

20 v
Q. T h a t  w o u ld  b e  th e  n e a re s t  t ra c k ?  A. The 

n e a r e s t  t r a c k .
Q. T h e  f i r s t  t r a c k  t h a t  y o u  w ou ld  m eet? A. 

T h e  n e a r e s t  t r a c k .
Q. W h e n  d id  y o u  f i r s t  see th e  locom otive? A. I 

c o u ld  n o t  see  i t  u n t i l  i t  g o t fro m  behind the 
fence .

Q. T h a t  w o u ld  b e  in  th e  ro a d w a y ?  A. And 
c ro s s in g  th e  ro a d .

30 Q- W h a t  p a r t  o f t h e  lo co m o tiv e  d id  you first 
see?  A . T h e  p a r t  t h a t  I  f i r s t  saw ?

Q. Y es. A . W h y —
Q. H o w  w a s  i t  r u n n in g ?  A . W hy , i t  was ru n ­

n in g  b a c k w a rd s ,  to  m y  know ledge .
Q. I n  w h a t  d ire c t io n ?  A . I t  w as ru n n in g  west­

w a rd .
Q. W h e n  th e  a u to m o b ile  cam e in  co n tac t with 

th e  c a r  a b o u t  h o w  f a t  f ro m  th e  ra ilro a d  crossing 
w a s  th e  c a r  w h ic h  y o u  w e re  ru n n in g ?  A. I  shou

4 0  ju d g e  a b o u t  seven ty -five  o r  o n e  h u n d re d  feet.
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Q. A nd  d id  y o u  s to p  b e fo re  y o u  g o t  to  th e  c ro s s ­
ing a f te r  th e  c o llis io n ?  A . Y es, w e  r a n  a b o u t  
twenty-five fe e t o r  so.

Q. F ro m  th e  c ro s s in g ?  A . F ro m  th e  c ro ss in g .
Q. A n d  w h a t d id  y o u  th e n  d o ?  A . I  g o t  o u t  

of the au to m o b ile  a n d  r a n  u p  to  th e  c ro ss in g .
Q. A nybody  go w ith  y o u ?  A . I  th in k  I  w a s  

the firs t o n e  a n d  w a s  fo llo w ed  b y  m y  b ro th e r .
Q. H ow  f a r  u p  th e  t r a c k  d id  y o u  g o ?  A . U p  

to the  lo co m o tiv e ; a b o u t  tw o  h u n d re d  a n d  fifty - 
feet,

Q. A n d  w hen  y o u  g o t  u p  to  t h e  lo co m o tiv e  d id  
you th e n  s to p ?  A . T h e n  s to p p e d .

Q. W h e re  w a s  th e  c a r  th e n ?  A . Y o u  m e a n  th e  
dam aged c a r?

Q. Y es, th e  au to m o b ile . A . A t  th e  fair e n d  o f  th e  
engine.

Q. In  f r o n t  o f  th e  te n d e r ?  A . B e h in d  th e  
tender.

Q. In  f r o n t  o f  th e  lo co m o tiv e ?  A . Y es, s ir .
Q. In  w h a t c o n d it io n  w a s  th e  a u to m o b ile ?

By T h e  Co u r t :

Q. I s  th e re  a n y  d is p u te  a b o u t  th e  d a m a g e  to  
the au to m o b ile?

B y  M r . D i x o n : I  d o n ’t  th in k  so , w e  a r e  
n o t s u in g  fo r  th e  d a m a g e  to  th e  a u to m o b ile .

B y  M r . H o b a r t : I  th in k  i t  m a y  h a v e  a  
b e a r in g  in  th e  case.

B y Mr. H o b a r t :

Q. W h a t w as th e  p o s it io n  o f  th e  a u to m o b ile ?  A . 
I t  was ac ro ss  th e  t r a c k .

Q. H a d  i t  th e  sa m e  r e la t io n  to  th e  t r a c k  a s  i t  
did ju s t  b efo re  i t  w a s  s t r u c k ?  A . P r a c t ic a l ly  th e  
same, b u t i t  w as th ro w n  o v e r  o n  i t s  side.

Q. A cco rd in g  to  th e  d i r e c t io n  in  w h ic h  i t  w a s  
going? A . T h e  sam e.
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Q. F a c in g  in  t l ie  sa m e  d ire c tio n ?  A. Facing 
in  th e  sa m e  d ire c tio n .

Q. W h e re  w e re  th e  p e o p le  t h a t  w ere in  the car, 
y o u r  f a th e r ,  y o u r  b ro th e r ,  th e  d riv e r , an d  Mrs. 
P ie r c e ?  A . A f te r  th e  c o llis io n  i t  w as in  a  debris. 
T h e y  a l l  g o t in  th e  d e b r is , m y  b ro th e r  was on 
to p  o f  th e  m a c h in e  a n d  m y  f a th e r  w as in—p art 
o f h is  b o d y  w a s  u n d e r  th e  m ach in e .

Q. W h a t  d id  y o u  do  w h e n  y o u  g o t th e re ?  A. Beg 
p a r d o n ?

Q. W h a t  d id  y o u  d o  w h e n  y o n  g o t th e re ?  A. I 
d id  th e  b e s t  I  co u ld — th e  l a s t  r i te s  to  them .

Q. W a s  y o u r  f a th e r  th e n  liv in g  o r  no t, do you 
k n o w ?  A. I  c o u ld n ’t  say , th e  b lood  w as running 
o u t  o f  h is  m o u th  a t  th e  tim e .

Q. Y o u  s a y  t h a t  y o u  w e re  fo llow ed by your 
b r o th e r ?  A . Y es, s ir .

20  Q. D id  o th e r  p e o p le  com e u p ?  A. O th er people 
c a m e  u p .

Q. H o w  lo n g  a  t im e  e la p se d  befo re  they  were
re le a s e d ?  A . I  c o u ld n ’t  say .

Q. Y o u  w e re  so m e w h a t ex c ite d , of course? A. I

w as.
Q. D o  y o u  k n o w  h o w  lo n g  a  tim e  e lapsed?  A. I 

d o  n o t  k n o w .
Q. D o  y o u  k n o w  h o w  th e y  w ere  re leased?  A. 

S o m e y o u n g  m a n  ca m e  a n d  s h u t  th e  m o to r off; i t
3 0 w a s  s t i l l  ru n n in g .

Q. O f th e  a u to m o b ile ?  A . O f th e  w recked car; 
I  re m e m b e r  t h a t  th e  sa m e  y o u n g  m an  brought
so m e k in d  o f a n  in s t ru m e n t .  ■

Q. A  c ro w b a r?  A . A  c ro w b a r  o r  something

lik e  th a t .  . ,
Q. D id  th e  e n g in e  m ove d u r in g  th e  t i m e -

lo c o m o tiv e ?  A . I  b e liev e  i t  h a d  to  be move 
s h o r t  d is ta n c e  in  o rd e r  to  t u r n  th e  machine over. 

4 0  Q . D o  y o u  re m e m b e r  w h e th e r  th e y  h a d  to  uo
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any th ing  to  m ove i t  b e fo re  i t  w o u ld  m o v e?  A . I  
don’t  rem em ber.

Q. D o y o u  re m e m b e r  a s  y o u  a p p ro a c h e d  th e  
crossing in  y o u r  c a r  b e fo re  y o u  sa w  th e  e n g in e  
did you h e a r  a n y  c ro s s in g  b e ll r u n g  o r  a n y  w h is t le  
or any  lo co m o tiv e  b e ll?  A . N o t  u n t i l  I  sa w  th e  
engine.

Q. T h ere  w a s  n o  b e ll  o r  n o  w h is t le ?  A . N o  
whistle.

Q. W hen  y o u  sa w  th e  e n g in e  a s  i t  em e rg e d  d id  
you h e a r a n y th in g ?  A . S o m e t im e  a f t e r  I  s a w  th e  
engine a n d  b e tw e en  th e  t im e  o f  th e  im p a c t  o r  
some in d e fin ite  t im e  to  m y  o p in io n  I  h e a rd  w h a t  
I  th o u g h t w a s  th e  e n g in e  b e ll.

Q. W a s  th a t  th e  t im e  th e  im p a c t  c a m e ?  A . I t  
was, I  th in k , a b o u t  th e  sa m e  tim e .

Q. Y ou saw  th e  e n g in e  b e fo re  y o u  h e a r d  th e  
bell? A. T h a t  is  m y  im p re s s io n .

Q. W as th e re  a n y  c ro s s in g  b e ll r in g in g  th e re ?  
A. I  d id n ’t  h e a r  an y .

Q. H ave yo u  ev e r h e a r d  c ro s s in g  b e lls  in  a u to ­
mobiles? A. Y es, s ir .

Q. W ere  y o u  c lo se  e n o u g h  to  h e a r  i t  i f  i t  h a d  
been r in g in g ?  A. I  th in k  so .

Q. Y ou h av e  h e a rd  lo c o m o tiv e  w h is t le s ?  A . Y es, 
sir.

Q. D id  y o u  h e a r  i t  th e n ?  A . I  h e a rd  i t  a f t e r  
the au to m o b ile  w a s  s t r u c k — I  h e a rd  th e  d is t r e s s  
signals.

Q. H u h ?  A. I  h e a rd  th e  d i s t r e s s  s ig n a ls .
Q. Y ou h e a rd  t h a t  d i s t in c t ly  d id  y o u ?  A . Y es, 

sir.
Q. C ross ex am in e .

Cross E x a m in a t io n  b y  M r . H o b a r t :

Q. T he a u to m o b ile  i n  w h ic h  y o u  w e re  r id in g  
was a  tw o -sea ted  c a r ,  w a s  i t  n o t?  A . I n  w h ich  
I was r id in g ?
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Q. Y es. A . A  o n e -se a te d  ca r .
Q. A n d  y o u  w e re  r id in g  o n  th e  le f t?  A. Yes, sir. 
Q. A n d  y o u r  b r o th e r  o n  th e  r ig h t?  A. Yes, sir. 
Q. A n d  h o w  f a r  b e h in d  th e  o th e r  c a r?  A. About 

sev en ty -fiv e  o r  a  h u n d re d  fee t.
Q. A n d  y o u  k e p t  t h a t  s a m e  d is ta n c e  a ll the  way? 

A . P r a c t ic a l ly ,  th e y  w o u ld  g e t a  l i t t le  ahead of 
u s  a n d  w e  w o u ld  c a tc h  u p  to  th e m  again .

10 Q. Y o u  w e re  g o in g  h o m e to  v is it  y o u r father? 
A . I  w a s  g o in g  h o m e  j u s t  f o r  a n  h o u r  o r  two.

Q. A b o u t h o w  f a s t  w a s  th e  au to m o b ile  in which 
y o u  w e re  r id in g  g o in g ;  h o w  f a s t  w as th a t  going? 
A . Y o u  m e a n  a s  w e  a p p ro a c h e d  th e  crossing?

Q. Y es. A . A b o u t e ig h t  m ile s  a n  hour,
Q. Y o u  h a d  s lo w ed  d o w n ?  A. Y es, sir.
Q. A n d  th e  c a r  a h e a d  h a d  slow ed down too? 

A . Y es, s i r .
20  Q. A b o u t h o w  f a s t  w as  th e  c a r  ahead  going? 

A . A b o u t  th e  sam e  a s  o u rs , a n d  I  th in k  i t  has 
s lo w ed  d o w n  a c c o rd in g ly .

Q. A b o u t  h o w  f a s t  w a s  t h a t  c a r  going, in  your 
ju d g m e n t ,  w h e n  i t  w a s  h i t  by th e  engine? A. 
A b o u t s ix  o r  e ig h t  m ile s  a n  h o u r.

Q. D id  i t  s to p ?  A . N o , s ir .
Q. Y o u  sa w  y o u r  f a th e r  a n d  M rs. Pierce 

w h e re  w a s  y o u r  f a th e r  lo o k in g ?  A. I  don ’t  know. 
Q. D id  h e  lo o k  fo r w a rd ?  A . I  d id n ’t  see it.

30 Q. H e  w a s  in  p la in  s ig h t?  A . Y es, sir.
Q. Y o u  w e re  lo o k in g  a h e a d ?  A . I  was.
Q. D id  y o u  n o tic e  w h e th e r  h e  w as ta lk ing  to 

M rs . P ie rc e  o r  n o t?  A . I  d id  n o t.
Q. Y o u  d id n ’t  o'b'serve t h a t?  A . No, sir.
Q. Y o u  d id n ’t  o b se rv e  w h e th e r  he w as looking

to  th e  r ig h t  o r  l e f t?  A . N o, s ir .
Q. W a s  h e  lo o k in g  s t r a ig h t  a h e a d ?  A. I t  seems

to  m e h e  d id .
Q. A s  th i s  c a r  a h e a d  o f  y o u  w as approaching 

40 th e  c ro s s in g  d id  y o u  n o tic e  t h a t  th e re  w as sti
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ano th er c a r  a h e a d  o f y o u ?  A . I  d id n 't  n o tic e  i t ;  
I  have no  re c o lle c tio n .

Q. T h e re  w a s  n o  c a r  o r  w a g o n  co m in g  in  th e  
opposite d ire c t io n ?  A . I  d id n ’t  see  i t .

Q. A n d  in  th e  c a r  in  w h ich  y o u  w e re  r id in g  w a s  
about in  th e  m id d le  o f th e  s t r e e t?  A . I  th in k  i t  
was.

Q. A n d  h o w  aJbout th e  c a r  in  w h ich  y o u r  f a th e r  
was r id in g ?  A . I  th in k  a b o u t  th e  c e n te r  o r  a  l i t t l e  
to the r ig h t.

Q. T h is  b e ll t h a t  y o u  h e a rd  w as  i t  th e  e n g in e  
bell th a t  y o u  h e a r d ?  A . T h a t  is  th e  p o in t  t h a t  I  
cannot say  d e f in ite ly  a t  a ll .

Q. Y ou h e a rd  a  b e ll r in g in g ?  A . Y es, s ir .
Q. Y ou k n o w  i t  w a s  b e fo re  th e  s o u n d  o f  th e  

crash? A . I  c a n n o t  s a y  fo r  su re .
Q. W h a t is  y o u r  b e s t  ju d g m e n t— y o u r  b e s t  re c o l­

lection? A . I t  m ig h t  h a v e  b een  a  sec o n d  b efo re .
Q. D o y o u  k n o w  w h e th e r  i t  w a s  th e  e n g in e  b e ll 

or the c ro ss in g  b e ll?  A . I t  so u n d e d  to  m e l ik e  th e  
engine bell.

Q. T h e re  w a s  n o  o th e r  e n g in e  a r o u n d  th e r e  
th a t you sa w  ? A . I  d id n ’t  see an y .

Q. T h e  co llis io n  b e tw e en  th e  e n g in e  a n d  th e  
au tom obile m a d e  q u i te  a  lo u d  n o ise ?  A . Y es, 
sir.

Q. L o u d  en o u g h  to  d ro w n  a n y  s o u n d  o f  a  b e ll?  
A. I t  m ig h t h a v e  been .

Q. I t  w o u ld  p re v e n t  y o u  f ro m  h e a r in g  th e  b e ll?  
A. I t  m ig h t h av e  b e e n  a  se c o n d  bOfore.

Q. W as i t  a f te r  th e  c o ll is io n ?  A . I t  m ig h t  h a v e  
been.

Q. W a s  i t  a t  th e  m o m e n t o f th e  c o llis io n ?  A . 
T hat I  c a n n o t te ll .

Q. Y o u r b e s t re c o lle c t io n  i f  i t  i s  t h a t  i t  w as  
w hat is  c a lle d  a n  e n g in e  b e ll?  A . I t  w as.

Q. D o yo u  k n o w  D e te c tiv e  S e rg e a n t  L o rd ?  A . I  
m et him  a t  th e  a c c id e n t.
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Q. He was there a few minutes after the colli­
sion? A. Yes, sir.

Q. You saw him there? A. Yes, sir.
Q. And you and he were talking about the acci­

dent, weren’t  you? A. We were there together.
Q. The Sergeant was in charge on this occa­

sion of the accident, wasn’t he? He seemed to be, 
at least? A. I suppose so; he was sergeant.

10  Q. You know he was sergeant? A. I did not 
ask; I did not at the time.

Q. You learned it since? A. Yes; I did.
Q. Were you there when another train came 

over the crossing? A. I was.
Q. Do you recall Sergeant Lord pointing out 

to you that the hell rang when tbe second train 
passed there? A. I have not any recollection of 
that.

Q. You have no recollection? A. No, sir.
20 Q. I am referring now to the crossing bell. A. 

I have not any recollection of that.
Q. Will you swear that the sergeant did not 

point it out to you? A. Why, I have no recollec­
tion of it, if he did; I don’t know anything about 
it.

Q. How long were you there after the accid en t?  

A. I should judge about fifteen or twenty min­
utes.

ao Q. That other train came along while you were 
there, didn’t it? A. There was a passenger train 
went by.

Q. Coming on the same track and in the same
direction as this engine? A. Yes, sir.

Q. And during that time, within ten or fifteen  

minutes after the accident did ydu say to  S ergeant 

Lord that you thought you heard the crossing be
A. I don’t  think so. .

Q. Do you deny it? A. I deny that I sai a
40 is, I have no recollection of saying it.
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Q. D o y o u  d e n y  th a t  y o u  d id  s a y  i t ?  A . I  
m ight h av e  been  e x c ite d  a n d  d id  s a y  i t ,  b u t  I  am  
alm ost p o s itiv e  t h a t  I  c a n  d e n y  s a y in g  th a t .

Q. C a n  y o u , o r  c a n  y o u  n o t  d e n y  i t ?  A . F i r s t  
of all, I  w o u ld  l ik e  t o  h a v e  th e  s t a te  o f th e  q u e s ­
tion. Y ou  m e a n  w h e n  th e  t r a i n  cam e  in — th e  
second t r a in —

Q. N ev er m in d  th e  seco n d  t r a in .  W h ile  y o u  
were th e re  im m e d ia te ly  a f te r  th e  a c c id e n t—

Me. Dixon : W h a t  is  th e  q u e s tio n ?  L e t  
u s  k n o w  w h a t  y o u  a r e  a sk in g .

Mr. Hobart: H e  k n o w s  w h a t  th e  q u e s ­
t io n  is . Y o u  n ee d  n o t  i n te r r u p t .

Mr. Dix o n : I don’t think he does know 
what the question is.

The Court: The witness has asked to 
have the question read and I think it is fair 
that it be read to him.

Q. (Q u e s tio n  re a d  a s  fo l lo w s :)  A n d  d u r in g  
th a t tim e , w i th in  te n  o r  f if te e n  m in u te s  a f te r  th e  
accident, d id  y o u  s a y  to  S e rg e a n t  L o rd  t h a t  y o u  
th o u g h t y o u  h e a rd  th e  c ro s s in g  b e ll?

Mr. Dix o n : I ask now which bell do 
you mean—the crossing bell, what time?

Mr. Hobart: I  w il l  h a v e  th e  q u e s tio n  
re a d  a g a in .

Q. (Q u e s tio n  r e a d  a s  fo l lo w s :)  A n d  d u r in g  
th a t tim e , w ith in  te n  o r  f if te e n  m in u te s  a f te r  th e  
accident, d id  y o u  s a y  to  S e rg e a n t  L o rd  t h a t  y o u  
though t y o u  h e a rd  th e  c ro s s in g  b e ll?  A . I  d o n ’t  
rem em ber, I  d o n ’t  re m e m b e r s a y in g  t h a t  to  S e r ­
geant L o rd .

Q, D o yo u  re m e m b e r t h a t  sa m e  t im e  s a y in g  to  
S ergean t L o rd  t h a t  y o u  sa w  a  c a r  c ro ss  a h e a d  o f 
the c a r  in  w h ich  y o u r  f a th e r  w a s  a n d  t h a t  y o u  
th o u g h t th a t  th e  o c c u p a n ts  o f  th e  c a r  in  w h ich  
your f a th e r  w a s  sa w  t h a t  c a r  go  a h e a d  a n d  th o u g h t
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th e y  c o u ld  go a h e a d , d id  y o u  say  th a t?  A. I  did 
n o t.

Q. Y o u  d e n y  th a t ,  d o  y o u ?  A . I  deny  th a t.
Q. O n  o r  a b o u t  th e  se v e n th  d ay  o f October, 

1 9 1 3 , a t  S t.  M a ry ’s  P a r i s h  H o u se  d id  you say 
to  o n e  H a r o ld  W h ie t in g  in  a n  in te rv iew  a t  tha t 
p la c e  t h a t  y o u  h e a rd  a  b e ll  a s  y o u  ap p ro ach ed  the 
c ro s s in g ?  A . N o t  d i s t in c t ly ;  n o t  defin itely .

10 Q. D o  y o u  d e n y  t h a t ?  A . M r. W h ie tin g  said to 
m e, “ A s  th e  e n g in e  g o t to  th e  fen ce  d id  you hear a 
b e ll? ” I  m a d e  n o  p o s it iv e  s ta te m e n t w hatever; 
I  to ld  M r. W h ie t in g  I  w o u ld  n o t  give any  sta te­
m e n t a n d  I  s h ru g g e d  m y  sh o u ld e r  a n d  said  I  did 
n o t  k n o w , o r , in  o th e r  w o rd s , I  le f t  i t  in  doubt, as 
I  s a id  I  c o u ld  n o t  be s u re .

Q. Y o u  d id  n o t  h a v e  a n y  d o u b t a b o u t i t  a t th a t 
tim e , d id  y o u ?  A . W h a t?

Q. D id  y o u  h av e  a n y  d o u b t a t  t h a t  tim e about 
20 w h e th e r  y o u  h e a rd  t h a t  b e ll?  A . C e rta in ly , I  had 

d o u b ts  a b o u t  i t ; th e  s a m e  a s  I  s a id  before.
Q. H a v e  y o u  a n y  d o u b t  a b o u t i t  now ? A. T hat 

I  c o u ld  n o t  be p o s it iv e  a t  th e  e x a c t tim e.
Q. H a v e  y o u  a n y  d o u b ts  now  t h a t  you  did hear 

a  b e ll?  A . I  sa y  t h a t  I  th o u g h t  I  h e a rd  a  bell a t 
so m e tim e .

Q. A re n ’t  y o u  s u r e  t h a t  y o u  h e a rd  a  bell? A. 
N o ;  I  a m  n o t  su re , I  d o n ’t  k n o w  w h e th e r I  am

30  s u re  a b o u t  th a t ,  even.
Q. D o  y o u  k n o w  t h a t  y o u  a re  u n d e r  oa th?  A. 

I  do , b u t  I  h a v e  a lr e a d y  sa id  th a t  I  though t I 
h e a rd  a  be ll.

Q. D o n ’t  y o u  k n o w  t h a t  y o u  h e a rd  a  bell? A. 
W e ll ,  som e b e ll, yes.

Q. A n d  d id n ’t  y o u  so s ta te  to  S e rg e an t Lord 
a n d  M r. W h ie t in g  o n  th e  o cc as io n s  th a t  I  have 
m e n tio n e d ?  A . I  d o n ’t  re m e m b er ab o u t Sergeant 
L o rd  a n d  a s  to  th e  o th e r  one I  to ld  h im  I  woul 

4 0  m a k e  n o  s ta te m e n t  a n d  t h a t  I  cou ld  n o t be sure 
a b o u t  a n y th in g .  ........— ------
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Re-Direct Examination by Mr. Dix o n:

Q. W h o  w a s  th i s  W h ie tin g , d o  y o u  k n o w ?  A . 
W h ie tin g  w as  th e  c la im  a g e n t,  I  be liev e , o f th e  
Erie.

Q. H e  is  th e  c la im  a g e n t  fo r  th e  E r ie ?  A . Y es, 
sir.

Q. W o u ld  y o u  k n o w  h im  i f  y o u  sa w  h im ?  A . 
I th in k  so. I  h a v e  n o t  seen  h im  in  a  lo n g  w h ile .

Mr. Dixon : I s  M r. W h ie t in g  in  c o u r t.  
Mr. Hobart : I d o n ’t k n o w  w h e th e r  h e  is 

h e re  o r  n o t. I s  M r. W h ie t in g  h e re ?
Mr. Dixon : I f  h e  is  n o t  h e re  I  w o u ld  

lik e  y o u  to  se n d  fo r  h im .
Mr. Hobart: H e  h a s  a l r e a d y  b een  s e n t  

'for.
Mr. Dixon : I want to identify him.

By Mr. Dixon :
Q. Y ou s a id  t h a t  y o u  w e re  n o t  q u i te  s u re  

w hether yo u  h e a rd  a  b e ll a  sec o n d  b e fo re  th e  co l­
lision o r n o t. T h a t  is  c o r re c t,  i s  i t  n o t?  A . A  
second befo re  th e  c o llis io n  o r  n o t?

Q. T h a t is, a s  th e  e n g in e  em e rg e d  f ro m  b e h in d  
the fence? A . Y es.

Q. A re  y o u  s u re  t h a t  y o u  d id  n o t  h e a r  a n y  b e ll 
or w h istle  b e fo re  th e  e n g in e  cam e  in to  v iew ?  A .
I am  q u ite  c e r ta in  o f th a t .

RejCross Examination by Mr. Hobart :

Q. W e re  y o u  e x a m in e d  b e fo re  th e  G ra n d  J u r y  
of th is  co u n ty , th i s  y e a r?  A . I  w as.

Q. D id  y o u  te s t i f y  b e fo re  th e  G ra n d  J u r y ?  A .
1 did.

Q. D id  y o u  sa y  b e fo re  th e  m em b ers  o f th e  S e p ­
tem ber p a n e l o f  th e  G ra n d  JHiry w heti y o u  w e n t 
before th em  in  re fe re n c e  to  th is  v e ry  m a t te r  t h a t  
you d id  h e a r  th e  c ro s s in g  b e ll?
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Mr. Dix o n: O b je c te d  to  a s  being im­
p ro p e r .  W h a t  h e  s a id  b efo re  th e  Grand 
J u r y  I  u n d e r s ta n d  is  a lw a y s  a  sec re t of the 
S ta te .

The Court: I  w ill  a d m it  it.
P la in t i f f  ex c ep ts .

A . 'No, s i r ;  I  d o n ’t  th in k  I  d id . I  had  no in- 
20 te n t io n s  o f s a y in g  th a t ,  an y w ay .

Q. D id  y o u  s a y  b e fo re  th e  sam e G ra n d  Ju ry , on 
th e  sa m e  o c c a s io n , t h a t  y o u  d id  h e a r  th e  engine 
b e ll?  A . I  th in k  t h a t  I  s a id — m y opening  state­
m e n t  w a s  t h a t  I  c o u ld  n o t  be s u re  b u t  I  thought 
t h a t  I  h e a rd  th e  e n g in e  bell. A n d  a ll  th e  rest of 
i t  I  s a id  j u s t  th e  sa m e  a s  I  s a id  h ere , th a t  I  think 
I  h e a rd  a  b e ll b u t  a t  th e  e x a c t  tim e , I  could not 
say .

By Mr. Dix o n:
20

Q. Y o u  s a id  t h a t  i t  w as w hen the  engine 
em e rg e d  o r  a f t e r  i t  em erg ed  in to  y o u r  view, didn’t  
y o u ?  A . I  th in k  t h a t  i s  a s  f a r  a s  I  reco llect now, 
t h a t  I  l e f t  th e  w h o le  m a t te r  in — because I  said I 
th o u g h t  I  h e a rd  i t .

Q. Y o u  s ta te d  p r a c t ic a l ly  w h a t you  have told 
h e re , d id  y o u ?  A . A s  f a r  a s  I  c a n  recollect.

30

40
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J ergen P . Lange, s w o rn  a s  a  w itn e s s  on  be­
half of th e  p la in t if f ,  te s tif ie s  a s  fo llo w s :

Direct Examination by Mr. Dix o n:

Q. Y ou a r e  a  so n  o f  J e r g e n  P . L an g e , d ec ease d , 
are you n o t?  A . Y es.

Q. H ow  o ld  a r e  y o u ?  A . T h ir ty - th r e e  y e a r s  
old.

Q. W h ere  d o  y o u  liv e?  A . A t  H a sk e ll ,  N ew  
Jersey.

Q. W h ere  d id  y o u  liv e  in  S e p te m b e r , 1 9 1 3 ? A . 
A t H aske ll, N ew  J e r s e y .

Q. A re  y o u  a n  e x e c u to r  o f J e r g e n  P . L a n g e , d e­
ceased? A . Y es, s i r ;  I  am .

Q. W h o  is  th e  o th e r  e x e c u to r?  A . M y m o th e r .
Q. W ere  y o u  a d m it te d  a s  e x e c u to r  by  th e  S u r r o ­

gate o f th e  c o u n ty ?  A . W e  w ere.
Q. Y ou q u a lif ie d ?  A . Y es, s ir .
Q. A nd  yo u  to o k  y o u r  o a th  a s  e x e c u to rs  a n d  a r e  

now a c tin g  a s  e x e c u to rs  o f h is  w ill?  A . Y es, 
sir.

Q. A re  y o u  c o n n e c te d  w ith  th e  H a s k e l l  C om ­
pany? A. I  am .

Q. In  w h a t c a p a c i ty ?  A . V ic e -P re s id e n t  a n d  
T reasu re r a n d  I  w as  a t  t h a t  t im e  s u p e r in te n d e n t .

Q. A nd  w as y o u r  f a th e r  c o n n e c te d  w ith  t h a t  
com pany? A . H e  w as.

Q. In  w h a t c a p a c ity  w a s  h e  c o n n e c te d  w ith  i t ?  
A. P re s id e n t a n d  f in a n c ia l  b a c k e r.

Q. W as J o s e p h  c o n n e c te d  w ith  i t ?  A . N o , s ir .
Q. In  no w ay  a t  a l l ?  A . N o , s ir .
Q. 'T ha t is th e  boy  w h o  is  d r iv in g  th e  c a r  in  

which y o u r  f a th e r  w a s  k i l le d ?  A . Y es, s ir .
Q- O n  th e  2 7 th. d a y  o f S e p te m b e r , 1 9 1 3 , w e re  

you in  H a sk e ll?  A . I  w as.
Q- In  th e  a f te rn o o n  w e re  y o u  v is i te d  by  a n y  o f 

the m em bers o f y o u r  f a m ily ?  A . I  w a s.
Q. W h o ?  A . M y f a th e r .

10
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Q. W h o  e lse ?  A . A n d  m y  b ro th e r  Jfoe.
Q. A n d  y o u r  o th e r  b ro th e r ,  w h ere  was he, the 

m in is te r ,  th e  p r ie s t?  A . M y o th e r  b ro th er was 
s ta y in g  w ith  m e fo r  th e  w eek.

Q. W h a t  t im e  d id  th e y  a r r iv e  th e re , y ou r father 
a n d  J o e ?  A . S o m e w h e re  a f te r  tw o.

Q. D id  y o u r  f a th e r  v is i t  y o u ?  A . Yes, sir.
Q. W h a t  t im e  d id  th e y  leav e ?  A. I t  w as about 

10 4 :3 8 .
Q. D id  th e y  a l l  go  to g e th e r?  A. W hy, no ; my 

b ro th e r  J a c k  le f t  a  l i t t l e  a h e a d  o f them  in  his 
c a r .

Q. W h o  w e n t  in  th e  c a r  w ith  y o u r  b ro th er Joe? 
A . M y f a th e r  a n d  m y  g ra n d m o th e r , M rs. Pierce.

Q. A n d  w ho  d ro v e ?  A . Jo se p h .
Q. A n d  w h e n  h e  l e f t  in  w h a t  sea ts  were your 

g ra n d m o th e r  a n d  f a th e r  s i t t in g ?  A. F a th e r  was 
2Q s i t t in g  o n  th e  le f t -h a n d  side.

Q. I n  th e  r e a r ?  A . I n  th e  re a r .
Q. W h e re  w a s  y o u r  g ra n d m o th e r?  A. On the 

r ig h t-h a n d  side.
Q. Afbout w h a t  d is ta n c e  is  i t  fro m  the  back of 

th e  r e a r  s e a t  to  th e  b a c k  o f  th e  f ro n t  sea t of the 
c a r  in  w h ich  y o u  w e re ?  A . I  d o n ’t  know.

Q. 'C an ’t  y o u  g ive  u s  a n y  id e a ?  A. I  suppose 
a b o u t  fo u r  fe e t c e n te r  to  c e n te r .

Q. D id  y o u  le a r n  o f  a n  a c c id e n t th a t  occurred to 
30  y o u r  f a th e r  o n  t h a t  d a y ?  A. I d id .

Q. W h e n  d id  y o u  le a r n  o f  t h a t  an d  how? A. 
M y b ro th e r  te le p h o n e d  to  m e ab o u t six  o’clock in 

!th e  ev en in g .
Q. W h ic h  b ro th e r  w a s  t h a t ?  A. Jack .
Q. H e, te le p h o n e d  to  y o u  a t  H a sk e ll?  A. At 

H a s k e ll ,  yes, s ir .
Q. W h a t  d id  y o u  th e n  d o ?  A. W hy, I  got into 

th e  m a c h in e  a n d  cam e  d o w n  to  th e  scene of the 

a c c id e n t.
40  Q. D id  th e y  n o t i fy  y o u  t h a t  y o ^ r  fa th e r  was 

d e a d ?  A . W h y , w h e n  I  g o t—
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Q. A t th e  t im e  th e y  te le p h o n e d ?  A . I  m is u n d e r ­
stood m y b ro th e r . I  th o u g h t  h e  w as  l iv in g  y e t.

Q. A n d  y o u  ju m p e d  in  a  c a r  a n d  w e n t d o w n  to  
the scene o f th e  a c c id e n t  ? A . I  d id .

Q. A b o u t w h a t  t im e  d id  y o u  g e t  d o w n  th e re ?
A. W hy, I  im a g in e  so m ew h e re s  a r o u n d  seven  
o’clock.

Q. W h a t w as  th e  c o n d it io n  o f  th in g s  w h e n  y o u  
got th e re?  A . W h y , I  sa w  d e b r is  s t r e w n  a l l  a lo n g  10 
the trac k . I  sa w  th e  d e b r is  to  o ne  s id e  a s  I  g o t u p  
there p o ss ib ly  tw o  h u n d re d  fe e t  a lo n g , a n d  in  
the d itch  w as  th e  m a c h in e , tu r n e d  o v er, a n d  m y  
fa ther ly in g  o n  th e  g ro u n d .

Q. H e  w as s t i l l  ly in g  th e re  o n  th e  g ro u n d ?  A .
Yes, sir.

Q. W a s  i t  d a r k  th e n ?  A . Y es, s ir .
Q. A nd  th is  d e b r is  t h a t  w a s  s p re a d  a lo n g  th e  

track  w h ere  d id  t h a t  f i r s t  s t a r t ?  A . W h y , I  20 
should say  p o ss ib ly  o n e  h u n d re d  a n d  f if ty  fe e t u p  
the track .

Q. W h en  y o u  g o t  to  th e  c ro s s in g  a t  2 7 th  S tr e e t  
and th e  S u s q u e h a n n a  R a i l ro a d ,  d id  a n y  t r a in  
come a lo n g  in  a  w e s te r ly  d i r e c t io n ?  A . W h y , y e s ;  
th a t is, s h o r tly  a f t e r  I  re a c h e d  th e  c ro ss in g .

Q. D id  y o u  p u l l  o u t  f o r  i t  o r  n o t?  A . O h , no;
I did n o t p u ll  o u t  f o r  th e  t r a in .

Q. W h ere  w e re  y o u  a t  th e  t im e  t h a t  w e n t  o v e r 
the crossing?  A . W h y , I  w a s  g o in g  u p  to w a rd s  30 
the acciden t.

Q. D id  th e  c ro s s in g  b e ll r in g  a s  t h a t  t r a i n  w e n t 
over th e  c ro s s in g ?  A . I  d id  n o t  h e a r  i t .

Q. W ere  y o u  in  a  p o s it io n  to  h e a r  i t ?  A . I  
should th in k  I  w as.

Q. D id  yo u  o b se rv e  to  see  w h e th e r  i t  d id  r in g ?
A. W hy, som eone c a lle d  a t t e n t io n  in  th e  c ro w d  
there say in g  t h a t  th e  c ro s s in g  b e ll w as  n o t  r in g in g  
now.

40
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Q. D id  y o u  l i s te n  fo r  i t ?  A . I  d id  no t hear it. 
I  l is te n e d  fo r  i t ,  b u t  I  d id  n o t  b e a r  it.

Q. H o w  f a r  u p  w e re  y o u  fro m  i t  then?  A. 
W h y , I  m u s t  h a v e  been , I  w as in  some little, 
I  th in k ,  f ro m  th e  b e ll, b e tw een  th e  bell and 
th e  a u to m o b ile , I  w a s  n e a r  M r. L ord , I  think, 
a n d  o n e  o f  th e  p o licem en  th a t  w ere on duty 
th e re .

10 Q. A b o u t h o w  f a r  u p  fro m  2 7 th  S tre e t  were you? 
A . W h y , I  w as, I  m u s t  h av e  been 200  feet.

Q. Y o u  w e re  b e tw e e n  w h e re  th e  c a r  w as in the 
d i tc h  a n d  th e  c ro ss in g , w e re  y o u ?  A. Between the 
bell a n d  th e  a c c id e n t.

Q. B e tw e e n  th e  b e ll a n d  w h e re  th e  ca r was in 
th e  d i tc h ?  A . Y es, s i r .

Q. S o m e w h ere  in  t h a t  d is ta n c e ?  A. Yes, sir.
Q. W h a t  w a s  y o u r  f a th e r ’s S ta te  o f health  in 

a o  h is  l i fe t im e ?  A . W h y , h e  w a s  u su a lly  in  excellent 
h e a lth .

Q. H o w  o ld  ¿ b o u t w as  h e  w hen  he died? A. 
S ix ty -o n e  y e a rs .

Q. W h a t  w as  h is  b u s in e s s ?  A. C onsu lting  en­
g in ee r .

Q. W a s  h e  em p lo y ed  a n y w h e re ?  A. H e  was em­
p lo y e d  in  th e  B o ta n y  W o rs te d  M ills.

Q. D id  h e  c a r r y  on  a n y  o th e r  business than 
t h a t  w ith  th e  W o rs te d  M ills?  A. H e  was con- 

30  n e c te d  w ith  th e  H a s k e ll  Q u a r ry  a n d  he d id  some 
c o n s u l t in g  w ith  th e  F ir s tm a n -H u ffm a n  Company 

of P a s s a ic .
Q. H o w  a b o u t  th e  ru b b e r  co m p an y , th e  M anhat­

t a n  R u b b e r  C o m p a n y ?  A . I  d o n ’t  know  th a t he 
a c tu a l ly  h a d  a n y  b u s in e s s  w ith  them , sim ply wit 
h is  p a te n ts ,  t h a t  is  th e  ru b b e r  ro ll.

Q. W a s  h e  a n  in v e n to r ,  to o ?  A . Yes, sir.
Q. H o w  lo n g  h a d  h e  b een  w o rk in g  on inven­

t io n s  a n d  o f w h a t  c h a ra c te r ?  A. E v er since 

40  k n ew  h im .
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Q. W h a t k in d  o f in v e n t io n s ?  A . V a r io u s .
Q. A lo n g  w h a t  l in e s ?  A . W e ll, th e y  h a d  b een  

in th e  ru b b e r  b u s in e ss , h e  m a d e  p a te n ts ,  to o k  o u t  
paten ts  fo r  im p ro v e m e n ts  on  m a c h in e ry , a lso  
w orsteds, ru b b e r  ro l ls  a n d  m o to r  veh ic les .

Q. H e  w as in te r e s te d  in  a l l  th o s e  th in g s ?  A . 
Yes, sir.

Q. Do y o u  k n o w  w h a t  h is  in co m e  w a s  p e r  
annum ? A. E le v e n  th o u s a n d  d o lla rs .

The Court: D o you know, is the ques­
tion?

Q. D o yo u  k n o w  w h a t  i t  w as  p e r  a n n u m ?  A . 
Yes, sir.

Q. H ow  do  y o u  k n o w ?  A . F r o m  h is  a c c o u n t 
book.

Q. W h a t w a s  i t  p e r  a n n u m ?

Mr. Hobart: O b je c te d  to . H e  sa y s  h e  
k now s f ro m  books. H e  c e r ta in ly  m u s t  p ro ­
d u ce  th e  books.

Q. H av e  y o u  g o t th e  b o o k s?  A . W h y , I  h a v e  
some. T h a t  is , I  h a v e  o n e  o f th e  p r in c ip a l  books.

Q. W ell, p ro d u c e  i t .  A . W e ll  ( p r o d u c in g ) ,  th i s  
is the  book w ith  th e  B o ta n y  W o rs te d  M ills .

Q. I s  t h a t  th e  boo k  w ith  th e  c o m p a n y ?  A . 
T hat is  th e  book  t h a t  th e  B o ta n y  k e p t.

Q. W h o  k e p t?

Mr. Dixon : T h a t  is th e  B o ta n y  book.
Mr. Collins: Did he say who kept it?
The Court : T h e  B o ta n y  p eo p le  k e p t  it, 

h e says.

Q. W h a t o th e r  b o o k s h a v e  y o u  g o t?  A . W h y , 
I  have n o t a n y  o th e r  b o o k s h e re .

Q. D id  y o u  go th r o u g h  h is  e s ta te  to  m a k e  a n  
inventory? A . I  d id .

Q. F ro m  th e se  b o o k s d o  y o u  k n o w  w h a t  h is  
income w as?

10
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Mr. Hobart: O b jec te d  to. The books 
m u s t  be p ro d u c e d .

Mr. Collins : I t  h a s  been  so held in  sev­
e r a l  cases.

The Court: I  th in k  th a t  is  tru e . This 
b o o k  w e h a v e  p ro v e d , h a v e n ’t  w e?

Mr. Dix o n : Yes; we have proved that.
The Court: Y e s ; you have proved th a t

1 a lre a d y .
Mr. Dixon : T h a t  book  we have proved 

a l r e a d y  b y  th e  B o ta n y  peop le , haven ’t  we?
The Witness : Yes, sir.
Mr. Dixon : T h a t  is  seven o r  eigh t thou­

s a n d  d o l la rs .

, Q. W h e re  d id  y o u  g e t  t h a t  book? A. W hy, it  
w as  f ro m  th e  B o ta n y , t h a t  is, i t  w as in  his pos­
sessio n .

20 Q. W h e re  d id \y o u  g e t  i t ?  A . G e t th is  book?
Q. Y es. A . T  g o t  i t  f ro m  h is  effects.
Q. W h e re a b o u ts  w e re  th e y ?  A . I n  th e  safe.
Q. I n  y o u r  sa fe  o r  in  h is  sa fe ?  A. In  his 

sa fe .
Q. N ow , do y o u  re m e m b e r a n y  o th e r  books from 

h is  sa fe  sh o w in g  a c c o u n ts  o f h is  incom e? A. I 
do.

Q. W h e re  a r e  th e y ?  A . T h ey  a re  home.

so Mr. Dix o n: Well, you will have to get
them.

Q. D id  y o u  g e t h is  check  books, have you got 
h is  ch eck  b o o k s?  A . Y es, s ir .

Q. D o  y o u  k n o w  w h e th e r  o r  n o t he contribu ted  
a n y th in g  to  h is  c h ild re n  in  ca sh  besides th e ir  sup­
p o r t?

Mr. Collins: You are asked if you 
know.

Q. O f y o u r  o w n  k n o w led g e ?  A. I  have never
40
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seen h im , t h a t  is , I  h a v e  seen  h im , ¡but I  d o  
not—

Q. T h a t  is  w h a t  I  a m  a s k in g  y o u . W h e th e r  
you have seen  h im ?  A . I  h a v e  seen  h im , yes.

Q. G iv ing  th e m  m o n ey ?  A . Y es, s ir .
Q. D o y o u  k n o w  h o w  m u c h  h e  g av e  th e m  a n d  

when? A. N o ;  I  do  n o t.
Q. Y ou sa y  y o u  h a v e  seen  h im  g iv e  th e m  

money? A . Y es, s ir .  1Q
^Q. W h en  h a v e  y o u  seen  h im  g ive  m o n ey  to  

the ch ild re n ?  A . A t  t im e s  w h e n  I  h av e  b een  a t  
the house.

Q. I  d o n ’t  m e a n  th e  sp ec ific  d a te s ,  o f  co u rse .
How o ften , h o w  f r e q u e n t?  A . W e ll, I  h a v e  n o t  
been hom e e n o u g h  to  see th a t .

Q. H ow  m a n y  tim e s , a b o u t, h a v e  y o u  seen  h im  
give th em  m o n ey ?  A . W e ll, I  c a n n o t  a n s w e r  
that.

Q. Y ou h av e  a  m a r r ie d  s is te r ,  M rs. B o w k e r?  20 
A. Yes, s ir.

Q. W h e re  i s  M rs. B o w k e r  now , do  y o u  k n o w ?
A. She is  in  th e  h o s p i ta l .

Q. In  w h a t h o s p i ta l?  A . S t. M a ry ’s.
Q. H ow  lo n g  h a s  sh e  b een  th e re ?  A . A  l i t t l e  

over a  week.
Q. She is  n o t  a b le  to  g e t  h e re  to  th e  t r i a l ?  A .

No, sir.
Q. D id  y o u  file  a n  in v e n to ry  o f  y o u r  f a th e r ’s 

estate w ith  th e  S u r ro g a te ?  A . I  d id .
Q. H av e  y o u  g o t  a  co p y  o f i t ?  A . I  th in k  so 

(p ro d u c in g ).
Q. A m ong  y o u r  f a th e r ’s  e ffec ts  w h a t  s to c k  d id  

he have?

Mr. Hobart: Objected to as immaterial 
and incompetent.

Mr. Dixon : I don’t  see why it should be 
objected to as incompetent. They served
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in te r r o g a to r ie s  o n  u s  a sk in g  th is  specific 
i q u e s tio n .

Mr. Hobart: W h a t  o f i t?
Mr. D ix o n: I f  it was incompetent why 

did you do it?
Mr. Hobart : Why did you answer it?
Mr. Dixon : W h y  d id  I  an sw er i t?  That 

i s  w h a t  I  w a n t  to  know . I  am  going to 
10 p ro v e  i t  a n d  w h y  d o n ’t  yo u  accept it?  I

a m  o n ly  p ro v in g  th e  in te rro g a to r ie s  or the 
a n sw e rs . I  w ith d ra w  th e  question .

Cross Examination by Mr. Hobart :

Q. A b o u t  h o w  lo n g  a f t e r  th e  acc id en t th a t  you 
a r r iv e d  a t  th e  c ro ss in g , M r. L an g e?  A. Why, I 
su p p o se  i t  w a s  a r o u n d  seven  o ’clock.

Q. T h e  a c c id e n t  h a p p e n e d  sh o rtly  before six 
20  o’clock , d id  i t  n o t?  A. I th in k  so.

Q. W e ll, h a d  th e  b o d ies  been  ta k e n  away by 
th e  t im e  y o u  h a d  g o t te n  th e re ?  A. T h a t is, my 
b r o th e r  a n d  m y  g ra n d m o th e r  h a d  been taken 
aw a y , b u t  m y  f a th e r  h a d  n o t  been  ta k e n  away.

Q. W a s  th e  t r a c k  c le a re d  of th e  wreckage at 
t h a t  t im e ?  A . Y es.

Q. W h e re  d id  y o u  com e fro m  in  o rd e r to  get 
to  th e  c ro s s in g — fro m  y o u r  hom e? A. I  did.

Q. Y o u  liv ed  in  P a s s a ic ?  A . N o ; I  live in  Has- 
k e lls .

Q. Y o u  cam e  d o w n  b y  a u to m o b ile ?  A. I  did.
Q. A s  so o n  a s  y o u  g o t w o rd  by telephone, I  sup­

p o se?  A . I  d id .
Q. Y o u  th in k  i t  w a s  a b o u t seven o’clock when 

y o u  g o t  th e re ?  A . W h y , I  am  n o t positive about 
th a t ,  b u t  I  su p p o s e  i t  w a s  a b o u t t h a t  tim e because

it was dark. .
Q. W a s  S e rg e a n t  L o rd  th e re  a t  t h a t  tim e.

-n  I  b e lieve  h e  w as.
Q. Y o u  k n o w  h im , do  y o u ?  A. I  th in k  I  o.
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Q. Do yo u  r e c a l l  h is  b e in g  a t  th e  c ro s s in g  a n d  
w aiting  fo r  a  t r a i n  to  co m e?  A . N o t  a t  th e  c ro s s ­
ing.

Q. N e a r  th e  c ro s s in g ?  A . N e a r  th e  a c c id e n t.
Q. N e a r  th e  a c c id e n t?  A . Y es.
Q. W a s  th e  S e rg e a n t  th e re  th e n ?  A . I  th in k  h e  

was.
Q. In  w h ich  d ire c t io n  d id  th e  t r a i n  com e f ro m ?  

A. F ro m  N ew  Y o rk .
Q. T h e  sam e  d ire c t io n  t h a t  th is  l ig h t  e n g in e  

came fro m ?  A . F ro m  th e  e a s t.
Q. G o ing  w e s t?  A . G o in g  w est.

Dorothea Lange, s w o rn  a s  a  w itn e s s  o n  th e  
p a r t  of th e  p la in t if f ,  te s t if ie s  a s  fo llo w s :

Direct Examination by Mr. Dix o n:

Q. W h e re  do  y o u  liv e ?  A . I  liv e  a t  C lif to n , 
now.

Q. In  S ep tem b er, 1 9 1 3 , w h e re  d id  y o u  liv e?  A . 
I lived a t  P a s s a ic ,  o n  L e x in g to n  A v en u e .

Q. W ith  w h o m ? A . W i th  m y  f a th e r  a n d  
m other a n d  'b ro th e rs  a n d  s is te rs .

Q. S p e a k  u p  lo u d e r . T e ll  m e w ith  w h o m  y o u  
lived? A. I  liv ed  w ith  m y  f a th e r  a n d  m o th e r  a n d  
g ran d m o th e r a n d  m y  b ro th e r s  a n d  s is te rs .

Q. W h e re  w a s  t h a t ?  A . L e x in g to n  A v e n u e , 
Passaic.

Q. Y ou a re  a  d a u g h te r  o f J u r g e n  P . L a n g e , 
deceased, a re  y o u  n o t?  A . Y es.

Q. H ow  o ld  a r e  y o u ?  A . I  am  tw e n ty - th re e .
Q. H ow  o ld ?  A . T w e n ty - th re e .
Q. U p  to  y o u r  f a th e r ’s d e a th  w h o  s u p p o r te d  

you? A. M y fa th e r .
Q. W h o  c lo th ed  y o u ?  A . M y fa th e r .
Q. W a s  y o u r  f a th e r  a c c u s to m e d  to  g ive  y o u  

money fo r  y o u rse lf?  A . Y es.

10

20

30

40
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Q. H o w  f r e q u e n t ly  d id  lie  g ive you  m oney? A. 
W h e n e v e r  I  a sk e d  h im .

Q. H o w  is  t h a t ?  A . W h e n e v e r  I  asked  him.
Q. H o w  m u c h  w o u ld  h e  g ive  y o u ?  A. Some­

tim e s  i t  w a s  five o r  te n  d o lla rs  fo r  spending 
m oney .

Q. C a n  y o u  te l l  a b o u t  how  m uch  y o u r father 
g av e  y o u  a  m o n th  o r  a  y e a r , besides y o u r shelter 

10 a n d  r a im e n t?  A . W h y , I  do n o t  know  the exact 
a m o u n t.

Q. W e ll ,  w h a t  is  y o u r  b e s t  ju d g m e n t about it? 
A . I  d o n ’t  kn o w .

By the Court :
Q. D o  y o u  k n o w  h o w  m u c h  i t  w as?  A. Why, 

m y  s p e n d in g  m o n ey  w a s  te n  d o lla rs , an d  every- 
ih m g  e lse  w a s  b o u g h t fo r  m e.

20 b y  Mr. Dixon :
Q. A b o u t  h o w  m u c h  w o u ld  yo u  g e t from  him in 

c a s h  a  m o n th  f o r  y o u r  ow n  p e rso n a l use? A. 
W h y , I  s h o u ld  ju d g e  a b o u t  f ifty  d o lla rs .

Q. I  d id n ’t  h e a r . A . A b o u t fifty  do llars f 
m o n th  f o r  c lo th in g  a n d  th in g s .

Bv the Court:
Q. A  m o n th ?  A . Y es.

30  B y Mr. Dix o n :
Q. W h e n  w a s  y o u r  s is te r  m a rr ie d ?  A. About 

th r e e  y e a r s  ago .
Q. A n d  a f t e r  h e r  m a r r ia g e  w here  d id  she live? 

A . S h e  liv e d  o n  B u rg e s s  P la c e .
Q. D o  y o u  k n o w  w h e th e r  o r n o t  y o u r fa ther 

c o n tr ib u te d  to  h e r  a n y  m o n ies  a f te r  h e r  m arriage? 
A . W h y , h e  g av e  h e r  p re s e n ts  o f m oney.

Q. H o w  is  t h a t ?  A . H e  gave  h e r  p resen ts of 
m oney .

Q. T h a t  is  w h a t  I  m ean . A . Y e s; he did.
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Q. Y ou k n o w  t h a t ?  A . Y e s ; I  k n o w  th a t .
Q. H ow  f re q u e n tly ,  h o w  o f te n  w o u ld  h e  g iv e  h e r  

money? A . I  r e a l ly  d o n ’t  k n o w .
Q. I  d id  n o t  h e a r  y o u ?

The Court: “1 really don’t know.”

Q. D o y o u  k n o w  h o w  m u c h  h e  w o u ld  g ive  h e r  a t  
a tim e? A . N o ; I  do  n o t.

Q. H av e  y o u  seen  h im  g ive  h e r  m o n ey ?  A . I  10 
have.

Q. Y ou d o n ’t  k n o w  how  m u c h  i t  w a s?  A . N o.
Q. Do yo u  k n o w  w h e th e r  h e  u se d  to  p a y  a n y  

of her b ills?  A . N o . W e ll ,  I  th in k  h e  h e lp e d  w ith  
one of th e  d o c to r  h il ls .

Q. H ow  is  t h a t ?  A . H e  h e lp e d  w ith  o n e  of h e r  
doctor b ills .

Q. H e  h e lp e d  w h a t?  A . H e  h e lp e d  to  p a y  o n e  
of her d o c to r  h i l ls .  20

Q. W h ere  is  sh e  n o w ?  A . S h e  is  in  th e  h o s ­
pital a t  p re se n t.

Q. H ow  lo n g  h a s  sh e  b een  th e re ?  A . A  w eek  
ago S u nday .

Q. I s  she a b le  to  com e to  c o u r t?  A . N o.
Q. D o y o u  k n o w  o f a n y  o th e r  ex p e n ses  t h a t  

he used to  h e lp  h e r  b e a r  b e fo re  h is  d e a th ?  A .
No; I  d o n ’t  k n o w  o f a n y  o th e r .

Cross Examination by Mr. H obart : 30

Q. Y ou say  t h a t  y o u r  a llo w a n c e  w a s  a b o u t  fifty  
dollars a  m o n th ?

The Court : T h a t  in c lu d e d  h e r  w e a r ­
in g  a p p a re l .

A. My c lo th es .
Q. Y ou b o u g h t y o u r  c lo th in g  o u t  o f th a t ,  d id  

you? A. N o , I  d id  n o t. M y f a th e r  p a id  a l l  m y  
bills fo r  c lo th es  a n d  th in g s  a n d  g av e  m e sp en d - 40 
ing m oney.
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Q. H o w  m u c h  s p e n d in g  m o ney  d id  he give you? 
A . H e  g av e  m e te n  d o lla rs .

Q. H e  g av e  y o u  te n  d o l la r s  a  m onth , and in 
a d d i t io n  to  t h a t  h e  p a id  a l l  y o u r  b ills , bought all 
y o u r  c lo th e s  fo r  y o u ?  A . Y es.

Q. A n d , o f  c o u rse , y o u  b o a rd ed  a t  home? A. 
Y es.

10 --------------------------

Rachel Lange, sworn as a witness on the part 
of the plaintiff, testifies as follows:

Direct Examination by Mr. Dixon:

Q. M rs. L a n g e , y o u  a r e  th e  w idow  o f Ju rg e n  P. 
L a n g e , d ec ease d ?  A . I  am .

Q. A n d  e x e c u to r  o f  h is  l a s t  w ill?  A. Yes, sir.
Q. H o w  o ld  a r e  y o u ?  A . F if ty -e ig h t a t  present. 

20 Q. H o w  o ld  w a s  y o u r  h u s b a n d  w hen he died? 
A . S ix ty -o n e .

Q. I n  S e p te m b e r , 1 9 1 3 ? A . S ixty-one.
Q. O v e r s ix ty -o n e ?  A . S ix ty -o n e  y ea rs  and  nine 

m o n th s .
Q. H o w  lo n g  h a d  y o u  been  m a rr ie d ?  A. Thirty  

y e a rs  w h e n  h e  d ied .
Q. H o w  m a n y  c h i ld re n  h av e  you  borne? A.

Six.
Q. H o w  m a n y  a r e  l iv in g ?  A . S ix.

30  Q. W h ic h  is  th e  y o u n g e s t c h ild ?  A. Joseph.
Q. W h a t  i s  h is  a g e ?  A . T w en ty , now.
Q. T h e r e  is  n o  d is p u te ,  I  th in k , ab o u t the  chil­

d re n  a n d  th e i r  ages.

Mr. Hobart: You might as well prove 
them.

Q. W h a t  is  th e  n e x t  c h ild ’s  ag e ?  A. Twenty- 
th re e .

Q. W h a t  is  h e r  n a m e ?  A . D o ro th ea .
Q. A n d  the next? A . Twenty-eight.
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Q. W ho  is  t h a t ?  A . Jfohn a n d  th e n  con ies E d ­
ward.

Q. W ho is  n e x t?  A . M a r th a .
Q. M a r th a  is  th e  m a r r ie d  d a u g h te r ?  A . Y es, 

sir.
Q. W h e re  is  sh e  n o w ?  A . I n  th e  h o s p ita l .
Q. W h e n  d id  sh e  go th e re ?  A . T w o  w eek s  a g o  

Sunday.
10

The Court: T h e re  c a n ’t  be a n y  d is p u te  
a b o u t  th a t .  T h a t  h a s  b een  p ro v e n .

Q. U p  to  th e  t im e  o f y o u r  h u s b a n d ’s d e a th  
where d id  y o u  liv e ?  A . 2 3 4  L e x in g to n  A v e n u e , 
Passaic.

Q. H ow  lo n g  h av e  y o u  liv ed  th e re ?  A . T w e n ty  
years.

Q. W h a t  w a s  y o u r  h u s b a n d ’s b u s in e s s ?  A . C o n ­
su lting  en g in ee r.

Q. W h e re ?  A . I n  th e  B o ta n y  W o rs te d  M ills . 20
Q. D o  y o u  k n o w  w h a t  h is  in co m e  w a s?  A . Y es, 

sir.
Q. W h a t  w a s  i t ?

Q u e stio n  o b je c te d  to .

Q. D o y o u  k n o w ?  A . Y es, s i r .
Q. H ow  do  y o u  k n o w ?  A . F r o m  w h a t h e  to ld  

me an d  th e  b o o k s  h e  l e f t  a f t e r  h is  d e a th .
Q. D id  y o u  f ig u re  i t  u p  f ro m  th e  b o o k s?  A .

Yes, we d id , m y  so n  a n d  I  a f t e r  h is  decease .
Q. N ow , M rs. L a n g e , w h a t  i s  a n d  h a s  b een  g e n ­

erally  th e  c o n d itio n  o f h e a l th  o f y o u r  c h i ld re n  u p  
un til th e  p re s e n t  t im e ?  A . M y g i r ls  h a d  b een  
ra th e r d e lica te .

Q. H ow  a b o u t  th e  b o y s?  A . P r e t t y  good  h e a lth  
generally.

Q. N ever lo s t  a n y  c h ild re n , h a v e  y o u ?  A . A  
b a b y ; yes.

Q. O nly  a  b a b y ?  A . Y es. 40
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Q. A n d  y o u r  h e a lth ,  h o w  h a s  i t  been generally? 
A . N o t  so  good.

Q. Y o u r  h u s b a n d ’s h e a lth  w as good? A. Very 
good , in d eed .

Q. N ow , w a s  y o u r  h u s b a n d  accustom ed  to con­
t r ib u te  a n y th in g  to  y o u  o r  a n y  o th e r  member of 
th e  f a m ily ?  A . Y e s ;  ev e ry  m em b er of the  family.

Q. D o  y o u  k n o w  t h a t  he n o t  o n ly  contributed 
to  y o u  b u t  to  e v e ry  m em b er o f  th e  fam ily? A. 
Y es.

Q. H o w  m u c h  w a s  h e  in  th e  h a b it  o f con tribu t­
in g  to  y o u  in  th e  Way o f a n  a llow ance or if he 
m a d e  y o u  a n  a llo w a n c e  w h a t d id  he give you? A. 
O ne h u n d re d  d o l la r s  a  m o n th .

Q. W e re  th e r e  a n y  o th e r  m o n ies  t h a t  he gave 
y o u ?  A . Y e s ;  v e ry  f re q u e n tly .

Q. H o w  m u c h  d id  h e  g ive y o u ?  A. I  cannot 
20  s a y  I ^  m ig h t be te n  d o l la r s  o r  fifteen  do llars or 

tw en ty -f iv e  d o l la r s ,  a c c o rd in g  to  w h a t I  wanted.
Q. A b o u t h o w  m u c h  w o u ld  i t  m ake du ring  a 

y e a r?  A . I  h o n e s tly  th in k  a b o u t tw enty-five hun­
d re d  d o l la r s  a  y e a r .

Q. T h a t  w o u ld  in c lu d e  y o u r  d o c to r’s b ill?  A. 
M y d o c to r  b ill, c lo th in g , e v e ry th in g  th a t  I  needed.

Q. A n d  to  y o u r  c h i ld r e n ;  d o  yo u  know  th a t  he 
g av e  th e m  m o n ey  f ro m  tim e  to  tim e ?  A. H e gave 
to  a l l  o f th e m .

30  Q. D o  y o u  k n o w  h o w  m u ch  th a t  w ould  be? A. 
H e  g av e  f if ty  d o l la r s  a^ one tim e  to  m y m arried 
d a u g h te r  a n d  tw en ty -fiv e  d o l la r s  a t  an o th e r time.

Q. T h a t  is  y o u r  m a r r ie d  d a u g h te r?  A. Yes, 
h e r  h usiband  is  y o u n g  a n d  o n ly  a  beginner.

Q. A n d  y o u  k n o w  t h a t  y o u r  h u sb an d  d id  con­
t r i b u t e  to  h e r  a f te r  h e r  m a rr ia g e ?  A. I  do, posi­

tiv e ly .
Q. W h a t  e lse  b es id es  c a sh  w o u ld  he give her. 

A . H e  w o u ld  g ive  h e r  p re s e n ts  som etim es.
Q. P a y  a n y  b il ls ?  A . Y e s ; d o c to rs ’ bills, and40
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bought a  sew in g  m a c h in e  fo r  h e r  a n d  o th e r  l i t t l e  
artic les albout th e  ho u se .

Q. W a s  h e  a c c u s to m e d  to  d o  t h a t  u p  u n t i l  th e  
time of h is  d e a th ?  A . Y es.

Q. W o u ld  h e  g ive  J o e  a n y th in g ?  A . Y es.
Q. W h a t  a m o u n t?  A . F iv e  o r  te n  d o l la r s  a n d  

pay fo r h is  c lo th in g  a n d  sc h o o lin g  a n d  a u to m o b ile  
expenses a n d  e v e ry th in g  h e  n e e d e d ; h e  h a d  n o  
o ther m ean s  o f s u p p o r t .

Q. H ow  a b o u t  D o ro th e a ?  A . H e  g av e  h e r ,  too .
Q. H ow  a b o u t  h e r  c lo th in g ?  A . H e  p a id  fo r  

th a t an d  I  m ig h t  b u y  h e r  so m e th in g  o u t  o f  m y  
allow ance fo r  h e r  c lo th in g .

Q. H ow  m u c h  d id  t h a t  com e to ?  A . D o  y o u  
mean e v e ry th in g  o r  j u s t  fo r  c lo th in g ?

Q. E v e ry th in g . A . S h e  w e n t to  c o n v e n t fo r  
two y e a rs  a n d  w h e n  sh e  cam e fro m  th e r e  sh e  w a s  
very d e lica te .

Q. H ow  m u ch  w o u ld  i t  a m o u n t  to  a  y e a r?  A . 
A t le a s t o n e  th o u s a n d  d o lla rs .

Q. H ow  a b o u t  th e  o th e r  boys, d id  h e  c o n tr ib u te  
to them ? A . J u r g e n  a n d  J o h n ,  th e y  h a d  b een  
su p p o rtin g  th e m se lv e s  fo r  som e y e a rs .

Q. D id  y o u  p a y  th e  f u n e r a l  b i l ls ?  A . N o t  I  
personally .

Q. W ell, y o u  o r  th e  e x e c u to rs ?  A . Y e s ;  th e  

executors oif th e  w ill.

Mr. Collins: You don’t intend us to 
pay that too?

Mr. D ixon : I am going to prove it.
The Court : M r. D ix o n , y o u  d o n ’t  n e e d  

to  w a s te  t im e  o n  t h a t ;  y o u  k n o w  i t  w a s  
s e tt le d  by  th e  C o u r t  o f  E r r o r s  lo n g  ago .

Mr. Dix o n : I  know it was, but it may 
have been decided later.

Cross Examination by Mr. Collins :

Q. Y ou sa y  y o u r  h e a l th  is  n o t  g o o d ?  A . N o t  
very ro b u s t. _______ _
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Rachel Lange—Gross.

Q. M ay  I  a s k  y o u  w h a t is  th e  n a tu re  of your 
t ro u b le ?  A . P r in c ip a l ly  n e rv o u s  tro u b le  the last 
y e a r  a n d  o th e r  th in g s  t h a t  I  d o  n o t ca re  to men­
t io n  h e re .

Q. F e m a le  t ro u b le s ?  A . Y es, s ir.
Q. A n d  t h a t  h a s  b een  so fo r  som e years? A. 

Y es, s ir .
Q. Y o u  s a id  t h a t  y o u  h a d  a  h u n d re d  dollars 

a  m o n th  a llo w a n c e ?  A . Y es, s ir .
Q. A n d  o u t  o f  t h a t  y o u  fu rn ish e d  an d  supplied 

th e  ta b le ?  A . Y es, s ir .
Q. A n d  I  u n d e rs to o d  y o u  to  say  th a t  o u t of that 

a llo w a n c e  y o u  s p e n t  so m e th in g  fo r  D oro thea? A. 
Y es, s ir .

Q. T h e  o ne  h u n d re d  d o l la rs  a  m o n th  was suffi­
c ie n t  f o r  t h a t ?  A . Y es, s ir .

Q. D o  y o u  o w n  th e  h o u se  o r  p a y  re n t?  A. My 
20 h u s b a n d  o w n e d  th e  house .

Q. A n d  y o u  h a d  one h u n d re d  d o lla rs  to  supply 
th e  ta b le ?  A . Y es, s ir .

Q. A n d  o u ts id e  o f  t h a t  y o u  say  th a t  you got 
a b o u t tw en ty -f iv e  h u n d re d  d o lla rs  a  y ea r— no, I  am 
w ro n g — o u ts id e  o f t h a t  y o u  g o t a b o u t th ir te en  hun­
d re d  d o l la r s  a  y e a r— how  do  yo u  know  th a t?  A. 
I  c a n ’t  f ig u re  o u t  b u t  I  th in k  I  g o t abou t tha t 
m u ch .

Q. H o w  d o  y o u  k n o w  i t ?  A . E v ery th in g  Mr. 
30  L a n g e  s p e n t  fo r  m e h e  u se d  to  co u n t in  th a t.

Q. Y o u  u n d e rs to o d  t h a t  fro m  counsel in the 
c a se ?  A . Y es, s ir .

Q. E v e r y th in g  t h a t  h e  s p e n t  fo r  you over the 
a llo w a n c e  ca m e  w ith in  th e  th ir te e n  hundred  a 
y e a r?  A . Y es, s ir .

Q. Y o u  c a n ’t  g iv e  u s  w h a t th e  item s are? A. 
N o, s ir .

Q. D id  y o u  c lo th e  y o u rs e lf?  A. No, sir.
Q. Y o u r  c lo th in g  w as  o u ts id e  o f th a t?  A. Yes, 

s i r40
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Rachel Lange—Crass.

Q. A n d  l i t t l e  e x c u rs io n s  t h a t  y o u  w e n t  on , w as 
that in c lu d e d  in  t h a t ?  A . N o , s i r ;  a n d  I  d id n ’t  
pay fo r g as  o r  c o a l o r  a n y th in g  lik e  th a t .

Q. I  su p p o se  in c lu d e d  in  th e  th i r te e n  h u n d re d  
dollars in c lu d e d  a n y  a r t ic le  o f f u r n i tu r e  o r  a n y ­
thing lik e  t h a t  t h a t  y o u  m ig h t  b u y  fo r  th e  h o u se ?  
A. Yes, s i r ;  a n y th in g  h<£ b o u g h t h e  s a id  w a s  fo r  
me.

Q. T h a t  w as  in c lu d e d  in  th e  th i r te e n  h u n d re d  
dollars? A . Y es, s ir .

Q. Y ou n e v e r k e p t  a n y  a c c o u n t  y o u rs e lf ?  A . 
No, sir.

Q. A n d  n o w  j u s t  a t  th e  s u g g e s tio n  o f co u n se l 
you try  to  re m e m b e r w h a t  i t  w a s?  A . Y es, s ir .

Q. W h e re  w a s  i t  t h a t  y o u  w e re  l iv in g  a t  th e  
time of y o u r  h u s b a n d ’s d e a th ?  A . 2 3 4  L e x in g to n  
Avenue.

Q. A n d  y o u  m o v ed  a w a y  f ro m  th e re ?  A . Y es, 
sir.

Q. W h e re?  A . I  th in k  i t  w a s  a r o u n d  N o v em ­
ber.

Q. W h e re ?  A . I  th in k  N o v e m b e r, 1 9 1 3 .
Q. W h e re?  A . O h , y o u  w a n t  to  k n o w  w h e re  I  

moved; in  C lif to n .
Q. The h o u se  y o u  liv e d  in  in  P a te r s o n  w a s  so ld ?  

A. In  P a ssa ic .
Q. Oh, yes, P a s s a ic ,  y o u  so ld  th a t ?  A . N o, s ir .
Q. D id  y o u  r e n t  i t ?  A . Y es, s ir .
Q. W hy  d id  y o u  m ove to  C l if to n ?  A . M y h u s ­

band w as b u i ld in g  a  h o u se  f o r  m y  m a r r ie d  d a u g h ­
ter an d  I  w e n t to  liv e  w ith  h e r .

Q. W ith  w h o m ? A . M y m a r r ie d  d a u g h te r  a n d  
her h u sband .

Q. A n d  y o u  a r e  l iv in g  th e re  w ith  h e r?  A . Y es, 
sir.

Q. A nd  J o s e p h , to o ?  A . Y e s ; a n d  D o ro th e a , 
also.

Q. W ho r u n s  t h a t  h o u se , y o u ?  A . N o .
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i Rachel Lange—Re-Direct.

Q. W h o  r u n s  i t ?  A . M rs. B ow ker.
Q. T h a t  is  y o u r  m a r r ie d  d a u g h te r?  A. Yes, 

s ir .
Q. Y o u  sp o k e  o f  M r. B o w k e r being  a  beginner; 

w h a t  is  h is  b u s in e s s ?  A . I n  th e  N ew  Y ork Belting 
& P a c k in g  C o m p an y .

Q. W h a t  is  h is  s a la r y ?  A . H e  is  now  getting 
tw en ty -f iv e  d o l la r s  a  w e e k ; h e  w a sn ’t  ge tting  that 

1 0  w h e n  h e  w a s  f i r s t  m a rr ie d .
Q. O h, i t  h a s  b een  in c re a se d  since? A. Yes, 

s ir .
Q. T h a t  i s  a l l .

Re-Direct Examination by Mr. Dixon:

Q. W h e n  y o u  s a y  y o u  m ad e  th is  ca lcu lation  at 
th e  r e q u e s t  o f  y o u r  la w y e rs  i t  w as in  answ er to 
in te r r o g a to r ie s  se rv ed  on  yo u  by  th e  o ther side? 

20 A . Y es, s ir .
Q. A n d  y o u  sw o re  to  th o se  in te rro g a to rie s?  A. 

I  d id .
Q. T h a t  is  a ll .

Mr. D ix o n : Mr. Hobart, is  that gentle­
m a n , M r. W h ie tin g , h e re  y e t?

Mr. Hobart : H e  is  n o t  h ere  yet. He is 
co m in g  o u t  o n  th e  tw elv e  o ’clock tra in .

M r . D ix o n: W e  re s t,  b u t  I  w an t to re­
se rv e  th e  p r iv ile g e  o f  h a v in g  M r. W hieting 

30  id e n tif ie d .
M r . H obart : C e r ta in ly .

Plaintiff Rests.

40
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William T. Dams—Direct.

D e f e n d a n t ’ s C a s e .

William T. Davis, sw o rn  on  th e  p a r t  o f th e  
defendan t, te s tif ie s  a s  f o l lo w s :

Direct Examination by Mr. Hobart:

Q. W h e re  do y o u  liv e?  A . 151  T w e n tie th  A v e­
nue, P a te rs o n .

Q. H ow  lo n g  h a v e  y o u  liv e d  th e re ?  A . T h re e  IG 
years a n d  s ix  m o n th s .

Q. W h e re  w e re  y o u  o n  th e  2 7 th  d a y  o f S e p te m ­
ber on th e  o cc as io n  o f  a n  a c c id e n t  a t  th e  T w en ty - 
seventh S tr e e t  c ro s s in g  o f th e  S u s q u e h a n n a  R a i l ­
road? A . A t  a n y  p a r t i c u la r  tim e .

Q. W e ll, I  m e a n  aibout 5 :3 0  o r  5 :4 0  in  th e  
afternoon . A . W e ll, I  w a s  r id in g  in  a  m a c h in e , 
com ing—

Q. I n  a n  a u to m o b ile ?  A . A n  au to m o b ile .
20

Q. O f y o u r  o w n ?  A . M y ow n .
Q. W ere  y o u  o n  T w e n ty -se v e n th  S tr e e t?  A . 

A bout th a t  tim e .
Q. A n d  in  w h ic h  d ire c t io n  w e re  y o u  d r iv in g  

your c a r?  A . S o u th .
Q. W a s  a n y b o d y  w ith  y o u ?  A . A  l i t t l e  boy.
Q. H ow  o ld  w a s  h e ?  A . F iv e  y e a r s  o ld .
Q. Is  t h a t  y o u r  ow n  l i t t l e  h o y ?  A . M y o w n  

boy.
Q. W h e re  w ere  y o u  g o in g ?  A . H o m e. 30
Q. Y ou w e re  g o in g  ho m e fro m  y o u r  b u s in e s s?

A. N o ; I  h a d  been  u p  to  a  f a rm  t h a t  I  o w n  on  
Goffle H ill.

Q. W h a t is  y o u r  b u s in e s s ?  A . I  a m  a  p a in t in g  
con trac to r.

Q. L o ca ted  h e re  in  P a te r s o n ?  A . Y es, s ir .
' Q- T hen , y o u  k n o w  w h e re  th e  T w e n ty -se v e n th  
S tree t c ro ss in g  o f th e  S u s q u e h a n n a  R a i l ro a d  is  
located? A . I  do.

Q. A n d  y o u  k n e w  a t  t h a t  t im e  w h e re  i t  w a s?  40 
A. Yes, s ir .
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'! William T. Davis—Direct.

Q. A n d  y o u  a p p ro a c h e d  th a t  c rossing  in  a 
s o u th e r ly  d ire c t io n  a b o u t 5 :40 o n  th a t  day , did you 
h e a r  a n y  s ig n a ls  th e n , o r  w a rn in g s ?  A. I  heard 
th e  c ro s s in g  b e ll.

Q. W h e re  w a s  th e  c ro s s in g  bell th a t  you heard? 
A . O n  a  p o le  on  th e  e a s t  s id e  of Twenty-seventh 
S tr e e t .

Q. W a s  i t  a  b e ll  o n  t h a t  c ro ss in g ?  A. Y es; at 
1 t h a t  c ro ss in g .

Q. H o w  f a r  a w a y  fro m  th e  c ro ssin g  were you 
w h en  y o u  f i r s t  n o tic e d  th e  b e ll?  A . W ell, I  should 
sa y  a b o u t  f if ty  fe e t— a b o u t  f ifty  feet.

Q. W a s  y o u r  c a r  m a k in g  a n y  no ise? A. Oh, 
yes.

Q. T h e  o r d in a r y  n o ise  o f a n  au tom ob ile?  A. 
T h e  o r d in a r y  n o ise  o f  a n  en g in e .

Q. W h e n  y o u  h e a rd  t h a t  c ro ss in g  bell w hat did 
20 y ° n  d o ?  A . I  S low ed u p ;  I  w as go in g  to  stop.

Q. Y o u  d id  n o t, h o w ev er, s to p , d id  you? A. No, 
s ir .

Q. W h e n  y o u  s lo w ed  u p  w h e re  w ere you? A. 
W e ll, I  s lo w e d  u p  g ra d u a l ly ,  p ro b a b ly  a. couple of 
h u n d re d  fe e t  f ro m  th e  c ro ss in g , b u t  w hen I  heard 
th e  b e ll I  c am e  a lm o s t  to  a  s to p , p robab ly  four 
o r  fo u r  m ile s  a n  h o u r .

Q. A b o u t  h o w  f a r  fro m  th e  ra il ro a d  tra c k  were 
y o u  w h e n  y o u  h a d  com e a lm o s t to  a  stop? A. 

3 0  I sh o u ld  ju d g e  tw en ty -fiv e  feet.
Q. W a s  th e  b e ll r in g in g ?  A . T he bell was ring­

in g .
Q. H a d  i t  b een  r in g in g  fro m  th e  tim e  you first 

h e a r d  i t  u p  to  t h a t  t im e ?  A . Y es.
Q. W e ll ,  now , w h e n  y o u  h a d  com e alm ost to a 

s to p  w hat d id  y o u  d o  in  th e  w ay  of observing the 
t r a c k s ?  A . L o o k ed  f i r s t  to  th e  ea s t, th en  to  the 
w est.

Q. T h a t  is , to  y o u r  r ig h t  a n d  to  th e  le ft?  A. 
T o  m y  le f t ,  f irs t.
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William T. Davis-—Direct.

Q. A n d  y o u  w e re  a t  t h a t  t im e  a b o u t  tw en ty -fiv e  
feet fro m  th e  t r a c t ?  A . A b o u t  t h a t ;  yes.

Q. W h e n  y o u  lo o te d  to  y o u r  le f t ,  t h a t  is , to ­
w ards th e  e a s t,  d id  y o u  see  a n y th in g  in  th e  w a y  o f 
tra in s  o r  e n g in e s?  A . I  sa w  a  lo co m o tiv e .

Q. Y ou w e re  th e n  a b o u t  tw en ty -f iv e  fe e t  f ro m  
the t r a c t ?  A . I  s h o u ld  ju d g e  th a t .

Q. W h ic h  w a y  w a s  t h a t  lo co m o tiv e  co m in g ?  A . 
Going w est.

Q. C o m in g  f ro m  y o u r  le f t?  A . C o m in g  fro m  
New Y o r t .

Q. T h a t  w o u ld  be fro m  y o u r  le f t  a s  y o u  a p ­
proached  th e  t r a c t ?  A . Y es.

Q. H o w  f a r  a w a y  w a s  t h a t  lo c o m o tiv e  w h en  
you saw  i t ?  A . I  sh o u ld  sa y  a b o u t  f o u r  h u n d re d  
or five h u n d re d  fe e t.

Q. D id  y o u  h a v e  a n y  t ro u b le  se e in g  i t ?  A . N o.
Q. I t  w as  d a y l ig h t ,  w a s  i t ?  A . I t  w a s  d a y ­

light.
Q. A n d  d id  y o u  n o tic e  w h e th e r  i t  w a s  g o in g  

fro n tw a rd  o r  b a c k w a rd s ?  A . N o ;  I  d id  n o t  n o tic e .
Q. D id  y o u  n o tic e  w h e th e r  i t  w a s  a  s in g le  e n ­

gine? A . I  n o tic e d  i t  w a s  a  f r e ig h t  en g in e .
Q. W ith o u t  a n y  c a r s ?  A . W i th o u t  a n y  c a rs .
Q. W h e n  y o u  s a w  t h a t  e n g in e  w h a t d id  y o u  d o ?  

A. I  s ta r te d  o n  a c ro s s  th e  t r a c k .
Q. W h y  d id  y o u  d o  t h a t ?  A . I  th o u g h t  I  h a d  

p len ty  o f  tim e .
Q. D id  y o u  g e t  a c ro s s  a l l  r ig h t?  A . I  g o t  

across.
Q. D o y o u  k n o w  w h e th e r  th e re  w e re  a n y  c a rs  

com ing b e h in d  y o u , a n y  a u to m o b ile s ?  A . N o, 
sir.

Q- Y ou  k n ew  n o th in g  a b o u t  th a t ,  u n t i l  a f t e r ­
w ards? A . N o th in g  a t  a ll .

Q. W h en  d id  y o u  f i r s t  k n o w  t h a t  a n y  a c c id e n t  
had h a p p e n e d ?  A . W h y , I  g o t  a b o u t  tw o  h u n d re d  
(feet, I  sh o u ld  ju d g e , f ro m  th e  t r a c k s ,  a n d  I  sa w
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W i l l i a m  T . D a v i s — C r o s s .

a n  o ld  m a n  s t a r t i n g  to  ru n ,  g o in g  a s  i f  he was go­
in g  to  s t a r t  a t  a  ru n .

Q. R u n n in g  to w a rd s  th e  c ro ss in g ?  A. R unning 
to w a r d s  th e  c ro s s in g ;  I  w a s  a lm o s t  even w ith  him 
a t  t h a t  tim e .

Q. T h e n , w h a t  d id  y o u  d o ?  A . S topped the 
m a c h in e  a n d  lo o te d  h ack .

xo By the Court:
Q. D id  y o u  h e a r  th e  c ra s h , M r. D av is?  A. No, 

s ir .

By M r . Hobart :
Q. Y o u  d id  n o t  h e a r  th is  co llis io n , o r  the  sound 

o f th e  c o llis io n ?  A . N o.
Q. B u t  w h e n  y o u  sa w  th is  o ld  g en tlem an  run­

n in g  o r  s t a r t i n g  to  ru n ,  y o u  tu rn e d  an d  looked 
b a c k ?  A . I  th o u g h t  th e re  m u s t  be som eth ing  the 

20  m a t te r .
Q. L e t  m e  a s k  y o u  a b o u t t h a t  crossing  bell 

a g a in . W h e n  y o u  w e re  g o in g  ov er th e  tra c k s  was 
th e  b e ll  r in g in g  th e n ?  A . A ll  th e  tim e  th a t  I  was 
g o in g  over.

Q. D id  y o u  t u r n  y o u r  c a r  a ro u n d  a n d  come back
to  th e  c ro s s in g ?  A . Y es, s ir .

Q. W h a t  d id  y o u  see w h en  y o u  g o t th ere?  A. 
I  sa w  a  m a c h in e  fa s te n e d  u p  a g a in s t  the locomo­

tiv e , p r e t ty  w e ll d a m a g e d .
30 Q. D id  y o u  a s s is t  in  lo o k in g  a f te r  th e  people. 

A . N o. I  h a d  m y  l i t t l e  boy w ith  m e an d  he made 
su c h  a  t im e  t h a t  I  h a d  to  q u i t  i t ;  I  h ad  to  take 

c a re  o f  h im .
Q. H e  w a s  e x c ite d ?  A . V e ry  m uch exci e 
Q. A n d  y o u  w e re , to o ?  A . Yes.
Q. D id  y o u  go h o m e a f te r  th a t?  A. I  too

c a r  hom e.

Cross Examination by Mr. Dixon:
Q. A re  y o u  q u ite  f a m i l ia r  w ith  th a t  crossing, 

M r. D a v is ?  A . Y es, s ir .
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W i l l i a m  T . D a v i s — G r o s s .

Q. H o w  o f te n  d o  y o u  go o v e r  i t ?  A . A n  a v e r ­
age of tw ice  a  d ay .

Q. A n d  y o u  a r e  q u i te  f a m i l ia r  w ith  t h a t  b e ll, 
are y o u ?  A . V e ry  f a m il ia r .

Q. N ow , a s  y o u  c a m e  u p  to  th e  t r a c k  y o u  say  
you h e a rd  th e  c ro s s in g  b e ll. Y o u  a r e  s u re  i t  w a s  
not a n y  o th e r  b e ll  th a n  th e  c ro s s in g  b e ll?  A .
N o; i t  w a s  th e  c ro s s in g  b e ll.

Q. T h a t  is  th e  o n ly  b e ll y o u  d id  h e a r?  A . T h a t  10 
is the  o n ly  b e ll I  h e a rd .

Q. Y ou  a re  s u re  y o u  h e a rd  t h a t ?  A . Y es.
Q. W h en  y o u  a p p ro a c h e d  th e  c ro s s in g ?  A . Y es, 

sir.
Q. Y ou  d id  n o t  h e a r  t h a t  b e ll  u n t i l  y o u  w e re  

about fifty  fe e t  f ro m  th e  c ro s s in g ?  A . I  sh o u ld  
judge a b o u t th a t .

Q. A n d  w h e n  y o u  d id  h e a r  t h a t  be ll y o u  w ere  
going a t  w h a t  sp e e d ?  A . I  w o u ld  s a y  e ig h t  o r  
ten  m iles a n  h o u r ,  th e n .

Q. A n d  th e n  y o u  s lo w ed  d o w n  to  n e a r ly  a  s to p ?
A. Yes, sir.

Q. W ith in  tw e n ty  o r  tw en ty -f iv e  fe e t o f  th e  
track , a n d  y o u  sa w  a  t r a i n  a p p ro a c h in g , d id  y o u ?
A. A  locom otive .

Q. H ow  d o  y o u  k n o w  i t  w a s  o n ly  a  lo co m o ­
tive? A. I  co jild  see th e re  w a s  n o th in g  b e h in d  
it,

Q. W a s  i t  l ig h t  e n o u g h  fo r  t h a t ?  A . O h, yes.
Q. H ow  f a r  d o  y o u  th in k  th e  lo co m o tiv e  w a s  

aw ay fro m  y o u ?  A . I  c o u ld  s a y  f o u r  o r  five h u n ­
dred  feet.

Q. Y ou  w ere  a b o u t  to  im p e r i l  th e  l i fe  o f y o u r  
child a n d  y o u r  o w n  life , w e re  y o u  n o t ;  d o n ’t  
you know  b e t te r  th a n  th a t ?  A . I  re a l iz e  th a t ,  to o ;  
yes, sir.

Q. H ow  f a r  a w a y  w e re  y o u  f ro m  th e  lo co m o tiv e ?
A. I  sa id  a b o u t fo u r  o r  five h u n d re d  fe e t.

Q. N o t o v e r  t h a t ?  A . W h a t  s a y ? 40
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Q. N o t  o v e r t h a t ?  A . I t  m ig h t have been a  
th o u s a n d  fee t.

Q. I t  m ig h t  h a v e  b ee n  a  th o u sa n d  fee t; you 
co u ld  n o t  te l l?  A . N o.

Q. Y o u  c o u ld  n o t  t e l l  w h ich  w ay  i t  w as going? 
A . I  k n o w  i t  w a s  g o in g  w est.

Q. H o w  d o  y o u  k n o w  th a t ?  A. I  could  see it  
co m in g .

10 Q. Y o u  w e re  a lm o s t  in  f r o n t— alm o st on the 
t r a c k s — w e re  y o u  not.— on  w h ich  th e  locomotive 
w a s  ru n n in g ?  A . W h e n  I  f irs t saw  it ,  about 
tw e n ty -f iv e  fe e t  o f  i t .

Q. H o w  m a n y  t r a c k s  a r e  th e re  th e re ?  A. Two.
Q. A n d  tw o  a l l  th e  w a y  u p  E a s t?  A. There 

a r e  s w itc h e s  on  b o th  ends.
Q. D id  y o u  s ta y  in  th i s  p o s it io n  w ith in  a few 

f e e t  o f  th e  r a i l r o a d  t r a c k  lo n g  enough  to  see 
w h ic h  w a y  t h a t  e n g in e  w a s  tra v e llin g ?  A. I  never 
s to p p e d  a t  a ll .

Q. B u t  y o u  lo o k ed  a n d  s a w  th a t  i t  h ad  no cars 
a t ta c h e d  to  i t ,  d id n ’t  y o u ?  A . I  co u ld  see th a t  as 
I  w a s  g o in g .

Q. A n d  y e t y o u  do  n o t  k n o w  w h e th e r i t  was 
g o in g  w i th  th e  te n d e r  b a c k in g  o r  com ing  ahead, 
th e  lo c o m o tiv e  w ith  th e  co w  c a tc h e r  in  fro n t?  A. 
N o , s i r ;  I  d o n ’t  k n o w  w h ich  w ay  i t  w a s  tu rned .

Q. D id  y o u  c h a n g e  y o u r  g e a r  w hen  you  slowed 
30  d o w n ?  A . I  d id ;  I  w e n t in  second.

Q. Y o u  w e n t  a c ro s s  in  second? A. Alm ost 
a c ro s s  ; p u t  i t  i n  th i r d  a s  I  w a s  g o in g  over.

Q. T h e n  y o u  sh o t  a h e a d , how  fa s t?  A. W ell, 
I  w o u ld  sa y  I  w e n t  a c ro s s  th e re , by  the tim e I 
g o t  o n  th e  o th e r  s id e  1 w a s  go ing  fou rteen  or 

fifteen .
Q. H o w  f a r  w e re  y o u  fro m  th e  c ro ssin g  on t  t  

s o u th  s id e  w h e n  y o u  s to p p e d  y o u r  c a r  a fte r the 
a c c id e n t?  A . A b o u t tw o  h u n d re d  feet.

40
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Q. C o u ld  y o u  te l l  how  f a s t  th e  lo co m o tiv e  w a s  
trav e llin g ?  A . N o , s i r .

Q. W e ll, o r d in a r i ly ,  i f  th e  lo co m o tiv e  w a s  h e a d e d  
tow ard  th e  e a s t,  a n d  w ith  n o  c a r s  o n  e i th e r  s id e  
of it, an d , sa v , a  d is ta n c e  o f  s ix  o r  e ig h t  h u n d re d  
feet aw ay , y o u  w o u ld  su p p o se  t h a t  sh e  w a s  g o in g  
in the w ay  sh e  w a s  h ea d ed , w o u ld  y o u  n o t?  A .
N ot a lw ays.

Q. O rd in a r i ly ?  A . N o t  a lw a y s .
Q. B u t w o u ld  y o u  n o t  n a tu r a l ly ?  A . I  d o n ’t  

th in k  so. I  d o n ’t  th in k  I  w o u ld  c ro s s  u n t i l  I  
knew w h ich  w a y  sh e  w a s  g o in g . I  d o n ’t  th in k  1 
would—

Q. D o y o u  m e a n  to  sa y  th a t  a t  a  d is ta n c e  o f  one 
thousand  fe e t  f ro m  y o u r  p o s it io n  a t  th e  s id e  o f 
the tra c k  y o u  c o u ld  d i s t in g u is h  in  w h ic h  d ire c t io n  
th a t lo co m o tiv e  w a s  g o in g ?  A . I  d id  n o t  k n o w  
which w ay  i t  w a s—

Q. Y ou d id  n o t  k n o w  w h ic h  w a y  i t  w a s —  A . 2 0  
N ot w hen I  w a s  c ro ss in g .

Q. Y ou d id  n o t  k n o w  w h ic h  w a y  i t  w a s  w h e n  y o u  
were c ro s s in g ?  A . N o , s ir .

Q. Y ou  d id  n o t  k n o w  w h ic h  w a y  s h e  w a s  g o in g ?
A. I  know  sh e  w a s  g o in g  to w a rd s  m e.

Q. H o w  d id  y o u  k n o w  th a t ?  A . I  c o u ld  see i t  
coming.

Q. Y ou  co u ld  see i t  m o v in g , c o u ld  y o u ?  A,
Yes.

Q- T hen , c a n n o t  y o u  sa y  h o w  f a r  a w a y  i t  w a s  30  
when you  f i r s t  s a w  i t ?  A . I  s a id  i t  w a s  a b o u t  
four h u n d re d  o r  five h u n d re d  fee t.

Q. T h a t  i s  y o u r  b e s t ju d g m e n t?  A . Y es.
Q. Y ou th o u g h t  t h a t  g av e  y o u  p le n ty  o f t im e  

to get o v e r?  A . Y es.
Q. A s y o u  w e n t o v e r , th e  b e ll  w a s  r in g in g ?  A .

The bell w a s  r in g in g .
Q. H ow  f a r  a w a y  d id  y o u  g e t  b e fo re  y o u  ceased

40
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to  h e a r  th e  b e ll  r in g in g ?  A . W e ll, I  could not 
t e l l  y o u  th a t ,

Q. W e ll, w e  w a n t  y o u r  b e s t reco llec tion . A. I t  
m ig h t  h a v e  b een  r in g in g  a l l  th e  w ay, as  fa r as 
I  h a v e  g one—

Q. D id  y o u  h e a r  i t  r in g in g  a l l  th e  tim e? A. 
I  d o n ’t  re m e m b er.

Q. W h y  d o n ’t  y o u  re m e m b e r?  A. Because I 
10 sa w  I  h a d  m a d e  a  m is ta k e  in  g o in g  across the 

t r a c k s ,  a n d  I  w a s  a  l i t t l e  ex c ited  a f te r  I  got 
oy er.

Q. W h y  s h o u ld  y o u  re m e m b e r ab o u t the bell 
r in g in g  w h ile  y o u  w e re  g o in g  ac ro ss  a n d  not re­
m e m b e r w h e n  y o u  ce a se d  to  h e a r  i t  rin g in g ?  A. 
B e c a u se  I  w a s  in te r e s te d  in  th e  bell going over 
b u t  n o t  a f te r  I  g o t  over.

Q. D o  y o u  k n o w  w h e n  i t  w as th a t  y o u  ceased hear- 
20  th e  b e ll  r in g ?  A . N o , s i r ;  I  do  no t,

Q. Y o u  d id  ce a se  h e a r in g  i t  r in g ?  A. I  must 
h av e , o r  I  w o u ld  h e a r  i t  y e t.

Q. W h e n  w a s  i t  t h a t  y o u  ceased  h e a r in g  it  ring? 
A . I  c o u ld  n o t  say .

Q. B e fo re  y o u  ca m e  to  a  s to p  w ith  y o u r car? 
A . I  d o n ’t  kn o w .

Q. Y o u  d o n ’t  k n o w  w h e th e r  yo u  remember 
h e a r in g  i t  r in g  a t  th e  t im e  y o u r  c a r  cam e to  a stop 
o r  n o t ,  do  y o u ?  A . N o , s i r ;  I  do  no t.

3 0  Q. Y o u  d o n ’t  re m e m b e r w h e th e r  you  ceased to 
h e a r  i t  r in g  a f t e r  y o u  w e re  im m e d ia te ly  across the 
t r a c k ?  A . N o. I  k n o w  i t  w as r in g in g  w hen I  went 
a c ro ss .

Q. B u t  y o u  d o n ’t  k n o w  w h e th e r  i t  ceased ring­
in g  im m e d ia te ly  a f te r  y o u  g o t across, do you? 
A . N o , s i r ;  I  d o  n o t.

Q. Y o u  d o n ’t  k n o w  w h e th e r  i t  im m ed ia te ly  ceased 
r in g in g  w h e n  y o u  w ere  tw en ty -’five fee t aw ay from 
th e  c ro s s in g ?  A . N o , s ir .

4 0  Q. I n  o th e r  w o rd s , y o u  d id  n o t  h e a r  i t  twenty
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five feet fro m  th e  c ro s s in g , w h e n  y o u  h a d  c ro s se d ?
A. No, s ir.

Q. Y ou  d id  n o t  h e a r  i t  w h en  y o u  h a d  com e to  
a stop tw o  h u n d re d  fe e t  f ro m  th e  c ro s s in g ?  A .
I don’t  re m e m b er.

Q. Y ou d id  n o t  h e a r  i t ,  d id  y o u ?  A . N o.
Q. W h y  w o u ld  y o u  n o t  re m e m b e r i t  a s  w e ll  a s  

you rem em b er h e a r in g  i t  r in g in g  th e  o th e r  t im e ?
A. B ecause I  to ld  y o u , g o in g  o v e r I  w a s  in te r e s te d  10 
in th e  b e ll ;  a f t e r  I  g o t o v e r I  w a s  v e ry  m u ch  
excited.

Q. Y ou  w e re  in te r e s te d  in  th e  b e ll  n o t  to  s to p  
your m ach in e  b e c a u se  y o u  sa w  so m eb o d y  r u n ­
ning? A. I  s a w  th e  m a n  ru n n in g .

Q. W h y  w e re  y o u  n o t  in te r e s te d  e n o u g h  to  
know w h e th e r th e  b e ll c o n t in u e d  to  r in g ?  A . B e ­
cause I  fig u re d  I  h a d  a  n a r ro w  e sc a p e  m y se lf.

Q. W h a t is  y o u r  b u s in e s s ?  A . P a in t in g  c o n ­
trac to r. 2 0

Q. P a in te r ?  A . Y es.
Q. H ow  lo n g  h av e  y o u  b een  in  t h a t  b u s in e s s ?

A. I  have b een  in  th e  c o n t r a c t in g  b u s in e s s  te n  
years.

Q. D o p a in t in g  fo r  th e  S u s q u e h a n n a  R a i l ro a d  
C om pany? A. N o , s ir .

Q. D o y o u  do  p a in t in g  fo r  th e  E r ie ?  A . N o , 
sir.

Q. N ev er h a v e ?  A . N o , s ir .7 30
Q. H av e  y o u  e v e r  d o n e  a n y  jo b s  f o r  th e m ?  A .

Never.
Q. A nd  h av e  n e v e r b ee n  in  th e i r  em p lo y ?  A .

No, sir.
Q. O r in te re s te d  in  th e m  in  a n y  w a y ?  A . N o  

way a t  a ll.
Q. E h ?  A . N o n e  w h a te v e r .
Q. Y ou d id  n o t  s to p  y o u r  c a r  a t  a l l  a s  y o u  

approached  th e  c ro ss in g , d id  y o u ?  A . N o , s ir .
Q. Y ou w ere  m o v in g  a l l  th e  t im e ?  A . I  k e p t  

on m oving.
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Q. T h e  o n ly  b e ll t h a t  y o u  d id  h e a r, th a t  you are 
s u r e  o f, a r e  y o u , w a s  th e  c ro s s in g  bell?  A, That 
is  th e  o n ly  one.

Q. T h a t  is  th e  o n ly  w a y  y o u  knew  the  engine 
w a s  a p p ro a c h in g ?  A . Y es, s ir .

Q. Y o u  a r e  p o s it iv e  o f  th a t ,  a re  y ou? A. I  am 
p o s it iv e  o f  th a t .

Q. Y o u  d o n ’t  k n o w  w h en  y o u  ceased  hearing 
10 i t ?  A . N o ;  I  d o  n o t.

B y J uror N o. 12:
Q. A re  y o u  s u r e  th e re  w as no  w a rn in g  from 

th e  e n g in e  c o m in g  d o w n  to  t h a t  c ro ssin g ?  A. 1 
a m  n o t s u r e ;  no .

Q. Y o u  d id  n o t  h e a r  th e  w h is tle ?  A. I  d id not 
h e a r  it .

Q. D id  y o u  h e a r  a n y  b e ll  fro m  th e  locomotive?
- A . N o.

20

Re-Direct Examination by Mr. Hobart:

Q. F ro m  th e  t im e  t h a t  y o u  f irs t heard  the 
c ro s s in g  b e ll, u p  to  th e  t im e  y o u  h a d  got across 
th e  t r a c k ,  d id  t h a t  b e ll k ee p  o n  r in g in g  a ll that 
¡tim e? A . W h ile  I  w a s  c ro s s in g  th e  track .

Q. F ro m  th e  t im e  y o u  f i r s t  h e a rd  i t  u p  to the 
t im e  y o u  g o t a c ro s s  th e  t r a c k ?  A. Yes.

Q. W a s  th e  b e ll  r in g in g  a l l  th e  tim e?  A. Yes. 
3 0  Q. W a s  th e  e n g in e  m a k in g  a n y  ru m b lin g  noise 

o r  a n y th in g  o f  t h a t  s o r t  a s  i t  cam e along? A. 
N o t  t h a t  I  n o te d .

Q. D id  y o u  h e a r  a n y  s h a r p  b la s t  o r shriek  of 
th e  w h is t le  ju s t  b e fo re  y o u  saw  th is  old man, 
o r  j u s t  a b o u t  th e  t im e  y o u  saw  th is  o ld  m an begin 

to  r u n ?  A . N o.
Q. Y o u  w e re  so m e w h a t ex c ited  because of your 

n a r r o w  escap e , w e re  y o u ?  A. I  w as  very  excited.

40
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Harold Curzon, sw o rn  a s  a  w itn e s s  o n  tn e  p a r t  
of the d e fe n d a n t, te s tif ie s  a s  fo llo w s :

Direct Examination by Mr. Hobart :

Q. H ow  o ld  a r e  y o u ?  A . N in e te e n .
Q. D o y o u  go  to  sc h o o l?  A . I  g o  to  sch o o l a n d  

work, b o th .
Q. Y ou a t te n d  th e  H ig h  S ch o o l now , do  y o u ?  10  

A. Yes.
Q. W h e re  d o  y o u  w o rk ?  A . W a r n e r  M a n u fa c ­

tu rin g  C om p an y .
Q. Y ou  w o rk  th e r e  a f t e r  sch o o l h o u rs ?  A . Y es, 

sir.
Q. D o y o u  re m e m b e r th i s  a c c id e n t  t h a t  h a p p e n e d  

on the  T e w e n ty -se v e n th  S tr e e t  c ro s s in g  o f  th e  
S u sq u eh an n a  R a i l ro a d  o n  S e p te m b e r  2 7 th ,  1 9 1 3 ?
A. Yes, s ir .

Q. A n d  w h e re  w e re  y o u  t h a t  a f te rn o o n  a b o u t  *® 
5:30 o r  5 :4 0 ? A . O n  T w e n ty -se v e n th  S tr e e t .

Q. H ow  d id  y o u  h a p p e n  to  b e  th e re ?  A . I  h a d  
ju st le f t  m y  b oss o n  T w e n ty -s ix th  S t r e e t  a n d  ca m e  
through  S e v e n te e n th  A v e n u e  to  T w e n ty -se v e n th  
S tree t a n d  w a lk e d  a lo n g  th e re .

Q. W e re  y o u  g o in g  h o m e ?  A . Y es, s ir .
Q. I n  w h ich  d ire c t io n  w e re  y o u  w a lk in g  o n  

T w enty-seventh  S t r e e t?  A . S o u th , to w a rd s  th e  
ra ilroad . 30

Q. D o y o u  k n o w  o n  w h ic h  s id e  of th e  r a i l r o a d  
you w ere?  A . R ig h t  h a n d  s id e  g o in g  to w a rd s  
M arket S tre e t.

Q. A s y o u  w e re  g o in g  a lo n g  d id  y o u  n o tic e  a n y  
autom obiles c o m in g  a lo n g ?  A . A t  18 th  A v e n u e  
I h ea rd  th e  b e ll  r in g  a n d  w h e n  I  w a s  a b o u t  tw o  
hundred  a n d  seven ty -five  fe e t  f ro m  th e  c ro s s in g  
I h ea rd  th e  w h is t le  o f  th e  e n g in e  b low , a n d  w h e n  
I w as a b o u t seven ty -five  fe e t  I  sa w  a n  a u to m o b ile  
coming, a n d  I  h o lle re d  a t  th e m  t h a t  th e r e  w a s  40  
a tra in  co m in g , a n d  I  s te p p e d  o u t  a b o u t  th r e e
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y a r d s  to  th e m , a n d  h e  d ro v e  s t r a ig h t  ahead  on to 
th e  t ra c k s .

Q. D o  y o u  m e a n  th a t  y o u  le f t  th e  sidew alk and 
w e n t  o u t  in to  th e  ro a d ?  A. T here  is  no side­
w a lk  th e re .  T h e re  i s  j u s t  a  p lace  a long  side of 
th e  ro a d .

Q. Y o u  m e a n  y o u  s te p p e d  fro m  th e  side of 
th e  ro a d  w h e re  th e  s id e w a lk  w o u ld  he? A. i'es, 

10 s i r .
Q. U p  to  t h a t  t im e  h a d  y o u  h e a rd  th e  autom obile 

c o m in g ?  A . N o , s i r ;  n o t  u n t i l  I  saw  it.
Q. Y o u  sa y  y o u  s te p p e d  o u t. T e ll us ju s t wiiat 

y o u  d id . A . I  s te p p e d  o u t  a n d  I  h o lle red  "Heigh, 
th e re  is  a  t r a i n  c o m in g / ’ a n d  th e  ch a u ffe u r turned 
h is  h e a d  h a l f  w a y  a n d  looked  a t  m e an d  drove right 
on.

Q. D id  h e  s la c k e n  a n y ?  A. N o, s i r ;  he did 

20  n o t.
Q. D id  h e  in c re a s e  h is  sp eed ?  A. H e kept on 

g o in g  a t  th e  sam e  ra te .
Q. A t  t h a t  t im e  w h e n  y o u  ra n  o u t  an d  warned 

t h a t  a u to m o b ile  o r  t h a t  c h a u ffe u r  w as the engine 
in  s ig h t?  A . N o ;  I  w a s  a b o u t seventy-five feet 
a w a y  t h e n ; I  c o u ld  n o t  see i t ; I  h e a rd  it.

Q. W h a t  d id  y o u  h e a r?  A . I  h e a rd  th e  wmstle.
Q. Y o u  sp o k e  o f  som e b e ll t h a t  you  h ea rd ; wiiat 

b e ll  w a s  i t  t h a t  y o u  h e a rd ?  A. I  h e a rd  the cross- 

30  in g  b e ll.
Q. D id  y o u  h e a r  t h a t?  A. Y es, s i r ;  I  heard 

v e ry  p la in .
Q. W h a t  b ec am e  o f t h a t  au to m o b ile  th a t you 

t r i e d  to  w a r n ?  A . W e ll, h e  d rove  n e a r  the cross 
in g , a n d  th e  e n g in e e r  h o lle re d  a t  h im ; you could 
h e a r  h im  p la in ly ,  a n d  h e  tu rn e d  to  his right 
a n d  h e  w e n t  o u t  d o w n  o n  th e  r ig h t  an d  he went 
o n  th e  t r a c k s ,  a n d  w h en  th e  en g in ee r hollered at 
h im , h e  d id n ’t  s to p , a n d  h e  h a d  tw o  wheels on 

4 0  o n e  s id e  o f  th e  t r a c k  a n d  tw o  on  th e  o ther, anc 
th e  e n g in e  to o k  h im  d o w n  th e  trac k .
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Q. W as th a t  th e  s a m e  a u to m o b ile  t h a t  y o u  h a d  
tried  to  w a rn ?  A . Y es. I  d id  n o t  see th e  l i r s t  
one. I  o n ly  sa w  tw o  au to m o b ile s .

Q. D id  y o u  h e a r  a n y  b e ll  o n  th e  e n g in e , a s  
d is tin g u ish ed  f ro m  th e  c ro s s in g  b e ll?  A . I  d id  
not ta k e  n o tic e  to  t h a t ;  I  h e a r d  th e  w h is t le ;  th a t  
is all.

Q. Y ou  a r e  s u re  y o u  h e a rd  th e  w h is t le ?  A . 
Yes; th e  w h is tle  b lew .

Q. W a s  th e  e n g in e  in  s ig h t  th e n ?  A . N o ;  I  
could n o t  see i t  th e n  u n t i l  I  w a rn e d  h im .

Q. A fte r  th is  a u to m o b ile  t u r n e d  to  th e  r ig h t  
and go t a s t r a d d le  a s  y o u  h a v e  to ld  u s , h o w  f a r  a id  
it go b efo re  i t  w a s  h i t  b y  th e  e n g in e ?  A . I  c o u ld  
not ju d g e  b u t  i t  o n ly  w e n t a  few  fe e t b e fo re  i t  goc 
up on th e  t r a c k .

Q. I t  w a s  h i t  b y  th e  e n g in e ?  A . Y es, s i r .
Q. I t  w a s  c a r r ie d  a lo n g  o r  p u s h e d  a lo n g  b y  th e  

engine? A. I t  w a s  p u sh e d .
Q. D o y o u  k n o w  w h e th e r  t h a t  w as* a  l ig h t  e n ­

gine— w h e th e r  th e r e  w e re  a n y  c a r s ?  A . T h e re  
were no  ca rs . I  d id  n o t  t a k e  m u c h  n o tic e  to  th e  
engine.

Q. D id  y o u  n o tic e  wTh e th e r  th e  e n g in e  w a s  m ov­
ing f ro n tw a rd s  o r  b a c k w a rd s ?  A . I t  w a s  b a c k ­
w ards.

Q. D id  y o u  n o tic e  h o w  m a n y  p e o p le  t h a t  w e re  
in  the  a u to m o b ile  t h a t  y o u  t r i e d  to  w a r n ?  A . 
I believe th e re  w a s  th re e .

Q. Do y o u  k n o w  w h e th e r  th e re  w a s  a  la d y  in  
it?  A. O ne la d y  a n d  o ne  g e n t le m a n  in  b a c k  a n d  
the boy d ro v e  th e  c a r  in  f ro n t .

Q. T he boy t h a t  w a s  d r iv in g  th e  c a r ,  d o  von  
see him  in  c o u r t  to -d a y ?  A . I s  h e  h e re ?  I  d id  
not have a  good  look  a t  h im , b u t  I  th in k  I  co u ld  
recognize h im .

Q. H ow  f a r  f ro m  th e  c ro s s in g  w a s  th i s  a u to ­
mobile w h en  y o u  h o lle re d  to  h im ?  A . A b o u t 
seventy-five fee t.
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Q. W a s  th e re  a n  o ld  g e n tle m a n  rid in g  in  tiie 
b a c k  o f t h a t  a u to m o b ile ?  A . Y e s; th e re  was.

Q. W h e n  y o u  h o lle re d  o r  r a n  ou t, o r wnat- 
e v e r  i t  w a s  t h a t  y o u  d id , d id  th e  o ld  gentlem an 
d o  a n y th in g ?  A . N o ;  I  d id  n o t  n o tice  h im ; ) 
w a s  w a tc h in g  th e  m a n  d r iv in g .

Q. A ll  h e  d id  w a s  to  t u r n  h is  head ?  A. All 
h e  d id  w a s  to  t u r n  h is  h e a d  h a lf  way.

^  Q. T o w a rd  y o u ?  A . Y es.
Q. T h a t  w o u ld  be in  w h ic h  d ire c tio n — rig h t or 

l e f t?  A . T o w a rd s  m e— t h a t  w o u ld  be righ t.
Q. D id  y o u  o b se rv e  th e  d r iv e r  a s  he approacned 

th e  c ro s s in g , w h e th e r  h e  lo o k ed  a s  he cam e ap 
c lo s e r  t o  th e  c ro s s in g ?  A . H e  seem ed to  drive 
s t r a i g h t  a h e a d .

Q. C o u ld  y o u  see  w h e th e r  h e  tu rn e d  h is head 
a f t e r  t h a t  a g a in ?  A . N o , s i r ;  he  d id  n o t tu rn  

2 0  h is  h e a d ;  h e  w e n t  s t r a i g h t  on.
Q. C a n  y o u  g iv e  u s  a n y  id e a  how  fa s t tha t 

a u to m o b ile  w a s  m o v in g ?  A . I  sh o u ld  judge fif­
te e n  o r  tw e n ty  m ile s  a n  h o u r .

Q. D id  y o u  s t a y  a ro u n d  th e  c ro ssin g  fo r some 
t im e  a f te r  th e  a c c id e n t?  A . I  w e n t dow n the 
t r a c k  f ro m  th e r e ;  I  w e n t to  N o. 10  eng ine house 
o n  1 7 t h  A v e n u e  a n d  a  fire m a n  telephoned  for 
th e  a m b u la n c e , a n d  I  w e n t a n d  go t D r. Golding 
o n  1 7 t h  A v e n u e  a n d  to o k  h im  o v er there , and 

30  b y  t h a t  t im e  I  fo u n d  t h a t  th e y  h a d  moved the 

b o y  a n d  o ld  la d y .
Q. W e re  y o u  th e r e  w h e n  a n o th e r  t r a m  came

fro m  N e w  Y o rk ?  A . Y es.
Q. A  p a s s e n g e r  t r a i n ?  A . Y es. T h a t  w as up

th e  t r a c k  th e n .
Q. W h a t  w a s  u p  th e  t r a c k ?  A. T he passeng

t r a i n  w a s  u p  f ro m  th e  c ro ss in g .
Q. I t  h a d  n o t  y e t  re a c h e d  th e  c ro ssin g .

I t  h a d  n o t  y e t re a c h e d  th e  c ro ssin g .
40
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Q. W e re  y o u  a t  a n d  a r o u n d  th e  c ro s s in g  w hen  
it  w as th e re ?  A . I t  w a s  s ta n d in g  o n  th e  t r a c k  
when I  cam e b ack .

Q. D id  y o u  n o tic e  a n y th in g  a b o u t th e  c ro s s in g  
bell th e n ?  A . T h e  c ro s s in g  b e ll w as r in g in g  
then.

Q. T he sam e  a s  i t  h a d  b een  b e fo re?  A . Y es, 
sir.

'Cross Examination by Mr. Dixon:

Q. T hese p eo p le  in  th e  a u to m o b ile  y o u  h a d  
never seen b e fo re  y o u  s a w  th e m  o n  th e  s t r e e t  
th a t d ay ?  A . N o , s i r ;  n ev e r.

Q. H av e  y o u  e v e r seen  a n y  o f th e m  s in c e ?  A, 
N o; n o t t h a t  I  re m e m b e r, n ev e r. T u e s d a y  o r  
M onday m o rn in g  I  s a w  th e  P r i e s t  t h a t  w a s  h e re  
I believe; I  am  n o t  p o s i t iv e ;  b u t  I  th in k  h e  w a s  
here.

Q. D id  y o u  see h im  o n  t h a t  d a y ?  A . Y e s ; I  
saw h im  g e t o u t  o f th e  c a r  b e h in d .

Q. H ow  w a s  th e  d r iv e r  o f th e  f i r s t  a u to m o b ile  
dressed? A . W e ll, I  d id  n o t  t a k e  p a r t i c u la r  n o tic e  
of th a t ;  I  c o u ld  n o t  d e sc r ib e  h im  to  y o u , a n d  I  
would n o t  c a re  to .

Q. W h a t w a s  h is  c o n d it io n  w h e n  h e  w a s  u n d e r  
the c a r  a f te r  th e  a c c id e n t?  A . H is  h e a d  seem ed  
to be th a t  w a y  ( i l l u s t r a t i n g )  a n d  h is  h a n d  w a s  
on th e  s te e r in g  g e a r.

Q. F a c e  d o w n ?  A . K in d  o f fa c e  dow n .
Q. D id  y o u  l i f t  u p  h is  h e a d ?  A . N o , s i r ;  i  

ran  r ig h t  to  th e  e n g in e  h o u se  to  te le p h o n e  fo r  
the am b u lan ce .

Q. Y ou d id  n o t  lo o k  a t  h im  th e r e ?  A . N o , s i r ;  
I  d id n ’t  look  a t  h im .

Q. So th e  o n ly  t im e  y o u  g o t a  g la n c e  a t  h tm  
was w hen h e  w a s  g o in g  b y ?  A . I  j u s t  h a d  a  
glance a f te r  h e  h a d  b ee n  h i t ;  I  j u s t  lo o k ed  a t  
him.
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Q. Y o u  j u s t  s a id  y o u  d id  n o t. A. H e was 
p la c e d  th a t  w a y , a n d  I  r a n  fo r  th e  ambulance. 
I  d id  n o t  w a it ,  I  k n e w  h e  w a s  h u r t .

Q. H is  fa c e  w a s  d o w n ?  A . I t  w as k ind of 
do w n .
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Q. D id n ’t  y o u  s w in g  h is  h e a d  a ro u n d  to  take a 
lo o k  a t  h im ?  A . N o , s i r ;  I  d id n ’t  to u ch  Mm at 
a ll .

Q. H o w  f a r  a w a y  d id  y o u  s ta n d  w hen  you looked 
a t  h im  in  t h a t  p o s i t io n ?  A . I  w as on the track, 
b e tw e e n  th e  tw o  tr a c k s .

Q. J u s t  id e n t i fy  h im  h e re  in  c o u r t ;  pick him 
o u t,  w il l  y o u ?  A . I  w o u ld  n o t  be sure , but 1 
th in k  i t  is  t h a t  fe llo w  o v e r th e re  w ith  the  black 
h a i r  ( in d ic a t in g ) .

Q. W h ic h  o n e?  A . T h a t  w o u ld  be the  sixth 
one , I  th in k .

Q. (C a l l in g  “ S ta n d  u p ! ” ) I s  th a t  the  boy? 
A . I  b e liev e  t h a t  i s  h im ;  yes, s ir .

Q. W h a t  k in d  o f a  c a p  d id  h e  hav e  on  th a t  day? 
A . I  d id  n o t  ta k e  n o tic e  o f  th e  cap .

Q. D o  y o u  s w e a r  n o w  t h a t  y o u  n ev e r seen that 
b o y  f ro m  th e  d a y  y o u  s a w  h im  o n  th a t  s tree t un­
t i l  y o u  ju s t  id e n tif ie d  h im ?  A. W o u ld  I  swear?

Q. A re  y o u  te s t i f y in g  now  t h a t  you  never saw 
i a t  b o y  f ro m  th e  t im e  y o u  saw  h im  on th e  street 
l a t  d a y , w h e n  h e  w a s  g o in g  a lo n g  there , until 
ou  id e n t i fy  h im  h e re  in  c o u r t?  A. U n til now? 
Q. Y es. A . I  h a v e  seen  h im  ou tside , I  guess; 
h a v e  seen  h im  a r o u n d  th e  b u ild in g .
Q. W h o  p o in te d  h im  o u t  to  y o u ?  A. Nobody. 
Q. H o w  d id  y o u  k n o w  t h a t  he w a s  the driver,

te n ?  A . B e c a u se  I  s a w  h im .
Q. W h o  p o in te d  h im  o u t  to  y o u ?  A. No y>

scau se  I  sa w  h im .
Q. W h o  is  th e  m a n  t h a t  y o u  gave y o u r s 

Lent to ?  A . M r. J a m e s .
Q . W h e re  is  h e ?  A . ( I n d ic a t in g )  E ig h t there.



161

H a r o l d  C u r z o n — C r o s s .

Q. W ho is  h e ?  A . I  b e liev e  h e  i s  a  c la im  a g e n t  
for th e  E r ie  R a i l ro a d .

Q. W h en  d id  y o u  g iv e  i t  to  h im ?  A . A  w eek  
ago M onday.

Q. W as t h a t  th e  f i r s t  t im e  y o u  ev e r g av e  i t  
to h im ? A . Y e s ; i t  w a s  th e  f i r s t  t im e  I  ev e r 
seen an y  offic ia l f ro m  th e  E r ie  R a ilro a d .

Q. A  w eek  a g o  M o n d a y ?  A . Y es.
Q. D id  y o u  g iv e  i t  to  h im  in  w r i t in g .  A . H e  10 

wrote i t  d o w n  a n d  I  r e a d  i t  off to  h im . I  g av e  
him th e  s ta te m e n t  a s  I  s a w  th e  a c c id e n t.

Q. D id n ’t  he, d u r in g  th e  l a s t  w eek , p o in t  o u t 
to you th is  y o u n g  m a n  a s  b e in g  th e  d r iv e r  o f t h a t  
autom obile? A . N o , s ir .

Q. D id n ’t  a n y b o d y ?  A . N o , s ir .
Q. So th a t ,  f ro m  th e  t im e  t h a t  y o u  sa w  h im  f irs t  

in  th a t b r ie f  sp ac e , u n t i l  y o u  sa w  h im  in  c o u r t ,  
nobody h a s  in d ic a te d  t h a t  h e  w a s  th e  m a n  th a t  
was d riv in g ?  A . N o , s i r ;  no b o d y .

Q. W h a t s t r e e t  w a s  i t  t h a t  y o u  c a m e  d o w n ?
A. I  w as on T w e n ty -se v e n th  S t r e e t  a t  th e  t im e  o f 
the acciden t.

Q. Y ou g o t in to  2 7 th  S t r e e t  f ro m  so m e o th e r  
s tree t; w h a t  s t r e e t  w a s  i t ?  A . F ro m  2 6 t h  S t r e e t  
to 17th  A venue— I  b e lie v e  I  c a m e  t h a t  w a y ;  I  
would n o t be p o s itiv e , b u t  I  w a s  g o in g  ho m e, a n d  
I was ta lk in g  to  th e  b o ss  o n  2 6 th  S t r e e t  a n d  
P ark  A venue, a n d  I  h a d  j u s t  l e f t  h im . go

Q. F ro m  w h a t  s t r e e t  d id  y o u  g o ?  A . I  th in k  
I cam e dow n 2 6 th  S tr e e t  to  1 7 th  A v en u e , a n d  
up 17 th  A v en u e  to  2 7 th  S tr e e t ,  a n d  a lo n g  2 7 th  
S treet to  th e  E r ie  R a i l ro a d .

Q. 17th  A v en u e  is  w h e re  w ith  r e g a r d  to  th i s  r a i l ­
road? A. T h a t  i s  tw o  b lo ck s  a w a y  fro m  th e  
S usquehanna c ro ss in g .

Q. Two b locks f ro m  th e  S u s q u e h a n n a  c ro s s in g ?
A. N o r th ;  yes, s ir .

Q. Tw o b locks n o r th ?  A . Y es. 40
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Q. H o w  f a r  in  fe e t  is  i t  f ro m  th e  Susquehanna? 
A . I  c o u ld  n o t  ju d g e  b y  fee t.

Q. W h y  n o t?  A . I  d o n ’t  kn o w  n o th in g  much 
a b o u t  fee t.

Q. W h y  n o t?  A . I  d o n ’t  k n o w ; I  d id  no t meas­
u r e  i t .

Q. C a n n o t  y o u  g iv e  u s  a p p ro x im a te ly  how fa r 
i t  is ?  A . N o , s ir .

Q. Y o u  d o n ’t  k n o w  w h e th e r  i t  is  five hundred 
fe e t  o r  h a l f  a n  h o u r?  A . O h, w ell, I  guess i t  was 
n o t  h a l f  a  m ile ;  I  c o u ld  n o t  te l l  yo u  th a t.

Q. Y o u  w e re  th e re ?  A . Y es, s ir .
Q . A t  1 7 th  A v e n u e  tw o  b lo ck s fro m  th e  ra il­

r o a d ?  A . Y es.
Q. A n d  w h a t  w a s  th e  f i r s t  th in g  you  heard? 

A . A t  18 t h  A v e n u e  w as  th e  c ro ssin g  bell.
Q. W h e n  y o u  g o t to  e ig h te e n th  A venue? A. 

20 Yes.
Q. T h a t  is  th e  n e x t  b lo ck  to w a rd  the  ra ilroad? 

A . T o w a rd  th e  r a i l r o a d .
Q. H o w  f a r  is  i t  to w a rd  th e  ra ilro a d ?  A. 1 

ju d g e — I  d o n ’t  k n o w — a b o u t  tw o  h u n d red  and 
seven ty -fiv e  fe e t— so m e th in g  lik e  th a t ,  I  guess.

Q. C o u ld  y o u  h e a r  i t  p la in ly ?  A. Y es; I  could 
h e a r  i t  v e ry  p la in ly .

Q. Y o u  mean lo u d  e n o u g h  so  a s  to  be able to 
d is t in g u is h  i t  f ro m  th e  loco m o tiv e  b e ll?  A. Yes, 

30  s i r ,  t h a t  is  h o w  I  k n e w  th e  t r a in  w a s  coming.
Q. Y o u  d id  n o t  h e a r  th e  locom otive bell? A. 

N o t  th e n .
Q. A n d  th e n  w a s  i t  th e re  y o u  s topped  to  warn 

th i s  c a r ?  A . N o , w h en  I  w a s  b y  th e  telegraph 
p o le , i f  y o u  h a v e  th e  p ic tu r e  th e re  you  can see 
th e  p o le  th e re .

Q. D o n ’t  b o th e r  a b o u t t h a t —  A. I  am  giving 
y o u  th e  d i s t in c t  d is ta n c e  w h e re  I  w as when 
I  n o tif ie d  th e  m a n  b e c a u se  I  f e l t  v ery  bad  affei 
t h a t  w h e n  I  d id  n o t  sav e  h im .



163

H a r o l d  C u r z o n — C r o s s .

Q. Y ou  w e re  g o in g  o n  th e  r i g h t  h a n d  s id e  w e re  
you, to w a rd s  th e  r ig h t?  A . I  w a s  o n  th e  r ig h t  
hand side  g o in g  to w a rd s  th e  ra i l ro a d .

Q. A n d  th e  m a n  t h a t  y o u  n o tif ie d  w a s  th is  y o u n g  
m an? A . Y e s ; I  a m  p r e t t y  s u r e  i t  w a s  t h a t  y o u n g  
man.

Q. A re n ’t  y o u  p o s it iv e ?  A . Y es, I  c a n  be p o s i­
tive.

Q. W h y  d id n ’t  y o u  n o t i fy  th e  c a r  a h e a d  o f  h im  
th a t  w a s  a b o u t  to  c ro s s  th e  t r a c k ?  A . I  d id  
not see th e  c a r  a h e a d  o f h im  b ec au se  I  h a d  a  
paper in  m y  h a n d  a n d  I  w a s  re a d in g  a n d  w a lk ­
ing along.

Q. Y ou w e re  re a d in g  a  n e w sp a p e r?  A . Y e s ; I  
had som e b u s in e s s  I  h a d  to  a t t e n d  to , so m e  p a p e rs  
to  go aw ay  o n  M o n d ay  m o rn in g  a n d  I  w a s  w a lk ­
ing a lo n g  th e re .

Q. So t h a t  y o u  h e a rd  th i s  b e ll  tw o  h u n d re d  a n d  
seventy five fe e t a w a y ?  A . Y es, s i r .

Q. A n d  y e t  h e re  w as  a n  a u to m o b ile  r i g h t  a h e a d  
of you  g o in g  o v e r th e  t r a c k  a n d  y o u  d id  n o t  
even see th a t?  A . I  d id  n o t  n o tic e  th a t ,  no , s ir ,  I  
was n o t  in te re s te d  u n t i l  th e n  w h e n  I  h e a rd  th e  
bell rin g .

Q. T he o th e r  a u to m o b ile  w a s  c lo s e r  t o  th e  
track  th a n  t h a t  one, w a s n ’t  h e ?  A . I  d id  n o t  
notice th a t .  I  d id  n o t  see th e  f i r s t  a u to m o b ile , I  
only saw  tw o .

Q. Y ou o n ly  sa w  tw o ?  A . Y es, s i r .
Q. T hen  y o u  w e re  h o w  m a n y  fe e t  a w a y  fro m  th e  

trac k ?  A. W h e n  I  sa w  th e  f i r s t  o ne  I  w a s  sev en ­
ty-five fe e t a w a y  w h e n  I  sa w  th e  f i r s t  c a r .

Q. Seventy-five fe e t  aw a y . A . Y es, w h e n  I  s a w  
the f irs t c a r .

Q. I n  o th e r  w o rd s  th e  b e ll w a s  r in g in g  d u r in g  
the tim e  y o u  w e re  w a lk in g  fro m  a  d is ta n c e  o f 
two h u n d re d  a n d  seven ty -five  fe e t a w a y  fro m  th e  
track  u n t i l  y o u  g o t to  a  d is ta n c e  o f  seven ty -five  fe e t

10

20

30

40
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a w a y  f ro m  th e  t r a c k ?  A . W e ll, I  w as  a t  seventy- 
five fe e t  w h e n  I  w a rn e d  th e  d r iv e r  o f th e  car.

Q. Y o u  a r e  d o in g  th e  c a lc u la t in g , I  am  only ask­
in g  q u e s tio n s . A . Y es, a l l  r ig h t ,  su re .

Q. I s  i t  a  f a c t  t h a t  y o u  h e a rd  th e  bell ringing 
f ro m  th e  p la c e  w h e re  y o u  f i r s t  h e a rd  i t  two nun- 
d re d  a n d  sev en ty -fiv e  fe e t a w a y  from  the track 
u n t i l  y o u  g o t  w i th in  seven ty -five fe e t from  the 

1 t r a c k ?  A . Y es, s ir .
Q. A n d  d u r in g  t h a t  t im e  y o u  sa y  you were 

w a lk in g  to w a r d  th e  t r a c k  tw o  h u n d re d  feet and 
th e  sec o n d  a u to m o b ile  h a d  n o t  com e u p  to you yet 7 
A . N o , I  d o n ’t  th in k  so. I  d id  n o t see the first 
c a r  a t  a ll . I  d id  n o t  see a n y th in g  of it.

Q. T h e  sec o n d  o n e  d id  n o t  com e u p  u n til  you 
g o t  a b o u t  s e v e n ty  five fe e t a w a y  fro m  th e  track? 
A . I  w a s  a b o u t  s e v e n ty  five fe e t aw ay  when 1 

20 sa w  it.
Q. T h e n  y o u  h a i le d  th e  d r iv e r , d id  you? A. Yes, 

s ir ,  I  d id .
Q. W a s  i t  w h e n  y o u  h a ile d  th e  d r iv e r  th a t you 

h e a rd  th e  w h is t le  b lo w ?  A . Y es, s ir , I  heard  the 
c ro s s in g  w h is t le  b low .

Q. Y o u  h e a rd  th e  c ro s s in g  w h is tle ?  A. ¥es, 
s ir .

Q. A f te r  y o u  n o tif ie d  th e  d r iv e r?  A. Yes, sir.
Q. Y o u  m e a n  th e  lo co m o tiv e  w h is tle ?  A. Yes, 

30  s ir .
Q. H o w  lo n g  d id  i t  ta k e  y o u  to  w alk  th a t  two 

h u n d re d  fe e t?  A . F ro m  w h e re ?  F ro m  Eigh­
te e n th  A v e n u e ?

Q. Y es. A . I  d o n ’t  know .
Q. Y o u  w e re  re a d in g  a  n e w sp a p e r?  A. YV ell, 

I  w a s  n o t  th e n . I  w a s  a l l  th ro u g h  th en  when 1 
c a m e  a lo n g  w h e n  I  h e a rd  th e  bell, I  stopped.

Q. T h e n  w h y  d id n ’t  y o u  see th e  f irs t c a r?  A. 
I  d id  n o t  n o tic e  i t  I  to ld  you , I  d id  n o t see th^ 

40  f i r s t  c a r .
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Q. I  k n o w  y o n  to ld  i t ,  b u t  w h y  d id n ’t  y o n ?
You sa id  y o u  w e re  w a lk in g  a lo n g  a n d  y o u  w ere  
read ing  a  n e w sp a p e r . A . S u re . T h e n  I  s to p p e d  
and  w a lk ed  a lo n g  a n d  I  w a s  lo o k in g  a t  th e  r a i l ­
road.

M b . Co l l i n s : H e  d id  n o t  s a y  h e  w a s  
re a d in g  a  n e w sp a p e r , h e  s a id  h e  w a s  r e a d ­
in g  som e b u s in e s s  p a p e rs .  10

W it n e s s  : S om e b u s in e s s  p a p e r s  th e y  
w ere.

Q. W h a t  k in d  o f b u s in e s s  p a p e r s ?  A . A  l i s t  
of cu s to m ers  t h a t  I  h a d  to  see  on  M o n d ay .

Q. T h a t  w a s  w h y  y o u  w ere  w a lk in g  a lo n g  tw o  
hund red  fe e t?  A . I  w a s  h e re  o n  th e  r ig h t  h a n d  
side o f th e  ro a d  a n d  w a lk in g  a lo n g , I  w as  lo t 
read ing  th e n , a n d  I  h e a rd  th e  b e ll, I  w a s  n o t  lo o k ­
ing to w a rd  th e  r a i l r o a d ,  a n d  I  h e a rd  th e  b e ll 

. ’ 20 * 
ring  u n t i l  I  g o t  a b o u t  seven ty -five  fe e t  a w a y  a n d
then I  g o t o u t, I  sa w  th e  a u to m o b ile  a n d  I  
stepped o u t a n d  h o lle re d  “ H ey , th e r e  is  a  t r a i n  
com ing,” a n d  h e  tu r n e d  h is  h ead .

Q. Y ou  sa y  t h a t  a s  th o u g h  y o u  a lm o s t  le a rn e d  it .
A. Yes, a n d  I  p i tc h e d  i t ,  a n d  I  sa w  i t ,  t h a t  is  
how I  k n o w  i t  so w e ll. I  n e v e r  w a n t  t o  see a  
s ig h t lik e  t h a t  a g a in .

Q. W h e re  w a s  th e  c a r  w h e n  th e  w h is t le  b lew ?
A. W ell, I  w o u ld  sa y  th a t  i t  w a s  a b o u t f if ty  fe e t 30  
then , so m e th in g  lik e  th a t .  I  a m  n o  ju d g e  o n  
feet, I  c a n n o t  g iv e  y o u  th e  fee t.

Q. Y ou a r e  n o t  a  ju d g e  n o w ?  A . O n  fee t.
Q. Y ou  h av e  b ee n  ju d g in g  on  fe e t  p r e t ty  w e ll?

A. W ell, I  ju s t  im a g in e  t h a t  i t  is  t h a t  fa r .
Q. W h e n  th e  a u to m o b ile  w a s  f if ty  fe e t  a w a y  

you h e a rd  th e  w h is t le  b lo w ?  A . Y es, s ir .
Q. A n d  th e  c a r  w e n t  r ig h t  o n ?  A . Y es, s i r .
Q. A n d  a s  i t  g o t  to  th e  t r a c k  i t  w e n t to  th e

40
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w e st, d id  i t ?  A . T o  th e  r ig h t ,  th a t  w ould be to 
th e  w e s t, yes , to  th e  w est.

Q. A n d  th e n  d id  i t  g e t in  th e  tra c k  an d  go up 
th e  t r a c k ?  A . I t  w e n t off th e  ro ad w ay  and  on 
u p  th e  t r a c k .

Q. S o  t h a t  a t  th e  t im e  th e  co llis io n  occurred  me 
a u to m o b ile  a n d  th e  lo co m o tiv e  w ere  bo th  travel­
l in g  in  th e  sam e  d ire c tio n , w ere  they , w as the 
a u to m o b ile  a h e a d ?  A . W e ll, th e  au tom obile  tried 
to  g e t  u p  o n  th e  t r a c k  a s  th o u g h  he h ad  seen 
th e  e n g in e  co m in g  o r  sp m e th in g  lik e  th a t.

Q. T h e y  w o u ld  be b o th  g o in g  w e s t a t  th a t  rate, 
is  t h a t  th e  f a c t?  A . W e ll, th e y  seem ed to  be both 
g o in g  w e s t  a s  th o u g h  th e  c a r  h a d  tr ie d  to  come 
u p  o n  th e  r a i l r o a d  a n d  b e a t  th e  en g in e  across.

Q. I s  i t  a  f a c t  t h a t  b e fo re  th e  collision  oc­
c u r r e d  th e  d r iv e r  o f th e  au to m o b ile  tu rn ed  his 

2Q a u to m o b ile  to w a rd s  th e  w e s t?  A . T o w ard  the rigid 
yes , s i r .

Q. A n d  w a s  p re c e d in g  th e  locom otive u p  the 
t r a c k ?  A . N o , s i r ;  he  t r ie d  to  cro ss  th e  track.

Q. Y o u  m e a n  h e  sw u n g  a ro u n d  th e  locomotive? 
A . Y es, s i r ;  t h a t  is  w h a t  I  th o u g h t he seemed to 
do.

Q. H e  s w itc h e d  a r o u n d  th e  locom otive?  A. Yes, 
s ir ,  a s  th o u g h  h e  h a d  a  ch a n ce  to  g e t across.

Q. Y o u  m e a n  to  sa y  h e  w e n t in  an d  then 
30  sw itc h e d  off a r o u n d  in  a  c irc le . A. T h a t is  w hat 

h e  d id , h e  h a d  tw o  w h ee ls  on  one side of tne 
t r a c k  a n d  tw o  o n  th e  o th e r  w hen  th e  engine m t 
h im .

Q. W e ll,  th e r e  is  n o  d o u b t  a b o u t th a t ;  he was 
n o t  th e n  fa c in g  u p  to w a rd s  th e  w e st w hen the 
e n g in e  h i t  h im ?  A . N o , h e  w a s  fac in g  righ t 
s t r a i g h t  a c ro ss , tw o  w h ee ls  o n  one side and  two 
o n  th e  o th e r .

Q. A n d  y o u  n e v e r  ta lk e d  to  anybody  for the 
40  r a i l r o a d  u n t i l—  A. A  w eek  ag o  M onday.
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Q. A  w eek  ag o  M o n d a y ?  A . N o , s ir ,  n ev e r. 
W ho w as th e  y o u n g  m a n  w h o  ca m e  to  m y  h o u se  
a t h a lf  p a s t  tw e lv e  a  w eek  a g o ?

Q. W a s  th is  th e  o n ly  m a n  f ro m  th e  r a i l r o a d  
com pany y o u  ta lk e d  to ?  A . Y es, s ir . S ay , w ho  
was th e  tw o  m en  w h o  c a m e  to  m y  h o u se  a  w eek 
ago a t  h a lf  p a s t  tw e lv e  a t  n ig h t?

Q. W ho  w e re  th e y ?  A . Y es, w h o  c a m e  lo o k ­
ing fo r  m e, a n d  I  h a d  m o v ed  o r  s o m e th in g  o r  
th a t  so r t. 10

Q. D o n ’t  y o u  k n o w  w ho th e y  w e re ?  A . i  
d id n ’t  see th em .

Q. D id  y o u  h av e  a n y  t ro u b le  a b o u t  g iv in g  
'this s ta te m e n t  to  M r. J a n e s ?  A . N o , I  d id n 't  
have an y  tro u b le .

Q. Y ou  w e re n ’t  r e lu c ta n t  a b o u t g iv in g  i t ?  A . 
H uh?

Q. Y ou  g av e  i t  f r e e ly ?  A . Y e s ; I  to ld  h im  
w h a t I  saw . „ o

Q. N ow  re p e a t  a g a in  j u s t  w h a t  a u d ib le  s ig n a ls  
you h e a rd  a t  t h a t  lo c a tio n  a s  to  th e  a p p ro a c h  or 
th is eng ine  a n d  th e  p la c e  y o u  w e re  a n d  w h en  y o u  
hea rd  th em ?  A . T h e  c ro s s in g  b e ll a n d  th e  w h is t le  
on th e  eng ine .

Q. W h e re  w e re  y o u  w h e n  y o u  h e a rd  t h a t ?  A. 
E ig h teen th  A v en u e .

Q. W h en  d id  y o u  ce ase  to  h e a r  t h a t  b e ll?
A. I  h e a rd  i t  a l l  th e  w a y  u p  u n t i l  th e  e n g in e  
had  crossed . 30

Q. W a s  i t  r in g in g  w h e n  y o u  g o t o n  th e  c ro s s ­
ing? A. T he e n g in e  h a d  p a sse d .

Q. W a s  i t  r in g in g  w h e n  y o u  g o t o n  th e  c ro s s ­
ing? A. N o.

Q. W a s  i t  r in g in g  w h e n  y o u  g o t th e re ?  A .
I don’t  k n o w ; I  w a s  ex c ite d .

Q. Y ou  w e re n ’t  e x c ite d  b e fo re  th e  a c c id e n t?
A. I  h o lle re d  a t  th e  m a n ;  th e re  is  n o th in g  to  ex 
cite y o u  i f  y o u  d o n ’t  see a n y th in g .

40
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Q. Y o u  h e a rd  th e  c ro s s in g  b e ll a n d  yon «ap­
p o sed  h e  h e a r d  i t  to o ?  A . Y es.

Q. T h e n  w h y  w e re  y o u  e x ic te d ; w hy d id  yon 
r u n  o u t  in  th e  ro a d w a y  a n d  h o lle r?  A. I  wanted 
to  sav e  h im .

Q. Y o u  w e re n ’t  so e x c ite d  th a t  yo u  d id n ’t  warn 
th e  f i r s t  m a n ?  A . I  d id n ’t  see him .

Q. W e re  y o u  so  ex c ite d  t h a t  y o u  though t He 
d id n ’t  h e a r  th e  b e ll?  A . I  d o n t  know .

Q. H e  h e a rd  th e  w h is t le ?  A. I  don ’t  know.
Q. W a s n ’t  i t  s o u n d e d  lo u d  eno u g h  fo r him  to 

h e a r  i t ?  A . Y es, s ir .
Q. W a s  i t  lo u d  e n o u g h  fo r  y o u  to  h e a r i t?  A. 

H e  w as in  th e  c a r .
Q. D id  th e  w h is t le  b lo w  b e fo re  yo u  ca lled  to him 

o r  a f te r ?  A . A f te r .
Q. H o w  lo n g  a f te r ?  A. A  m in u te  o r so$ 1 

c o u ld n ’t  ju d g e  th e  tim e .
Q. A n d  h o w  n e a r  w a s  h is  c a r  to  th e  track 

w h e n  y o u  h e a rd  th e  w h is tle  b low ? A. About 
f if ty  fee t.

Q. A n d  y o u  w e re  a t  a b o u t  seventy-five feet? A. 
Y es, s ir .

Q. M ig h t i t  n o t  h av e  b een  tw enty-five feet? A. 
I  d o n ’t  know .

Q. D id  J a n e s  te l l  y o u  i t  w as ab o u t fifty  feet? 
A . N o , s i r ;  I  to ld  h im  a l l  th e  s ta te m e n t he had.

30 Q. Y o u  a r e  q u i te  p o s it iv e  t h a t  w hen  you heard 
th e  w h is t le  b lo w  th e  au to m o b ile  w as no t over 
f if ty  fe e t  a w a y , a r e  y o u ?  A . N o ; i t  w asn ’t  over 
f if ty  fee t.

Q. I t  m ig h t h a v e  b een  tw en ty -five feet? A. I 
w o u ld n ’t  s a y ;  I  c o u ld  n o t  te l l  you.

Q. Y o u  a r e  n o t  s u re  a s  to  w h e th e r o r  not 1 
w a s  tw en ty -f iv e  fe e t?  A. I  w ill  say  i t  w as fifty 

fee t,
Q. Y o u  h av e  s a id  t h a t  a lre a d y . A. Yes, sir.
Q. A re  y o u  s u re  i t  w a s n ’t  o v e r tw en ty  five 

A . I t  w a s  f if ty  f e e t

40
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Q. Y ou  a re  n o w  p o s it iv e ?  A . Y es, s ir .
Q. W h y  d id n ’t  y o u  s a y  so b e fo re ?  A . I  d id .
Q. W h y  d id n ’t  y o u  s a y  i t  w a s  f if ty  fe e t?  A . I  

did.
Q. N ow , y o u  sa y  i t  w a s  f if ty  fe e t?  A . I  s a id  

i t  w as f if ty  fe e t a n d  n o w  y o u  w a n t  m e to  s a y  i t  
w as tw en ty -five  fee t.

Q. Y ou  a r e  s u re  a b o u t  t h a t  a r e  y o u ?  A . Y es, 
s ir. 10

A t th is  p o in t  a n  a d jo u rn m e n t  w a s  ta k e n  fo r  
re ce ss  u n t i l  tw o  o ’c lo ck  P . M.

T r ia l  re su m e d  a t  tw o  P . M. a s  p e r  a d jo u rn m e n t.  

H arold Curzon , re c a lle d .

Cross E x a m in a tio n  Co n tin u ed  by  M r. D ixo n  : 20

Q. A t th e  t im e  o f th e  c o llis io n  b e tw e e n  th e  e n ­
gine a n d  th e  m o to r  w h e re  w e re  y o u ;  h o w  f a r  fro m  
th e  c ro ss in g ?  A . W h e n  th e y  c a m e  to g e th e r?

Q. Y es; w h en  th e y  ca m e  to g e th e r— fro m  th e  
trac k s?  A. I  c o u ld n ’t  s a y  a s  to  th e  d is ta n c e .

Q. G ive u s  y o u r  b e s t  ju d g m e n t ;  in d ic a te  in  t in s  
room. A. I  w a s  p r e t t y  c lo se  b u t  I  c o u ld n ’t  g t f e  
you a n y  d e fin ite  a m o u n t  o f  fee t.

Q. Show  u s  h e re  in  th i s  ro o m  h o w  c lo se  w e re  30  
you.

B y the  Court :

Q. W a s  i t  a s  f a r  a s  fro m  h e re  to  th e  d o o r?  A . 
A bout lik e  th a t .

By  Mr. D ix o n :

Q. W a s  i t  a  l i t t l e  o v e r o r  n o t?  A . A b o u t th a t .
Q. A b o u t t h a t  w h e n  th e  c r a s h  c a m e ?  A . Yes.
Q- H o w  f a r  w e re  y o u  f ro m  th e  t r a c k  w h e n  th e  *o
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e n g in e e r  h o lle re d  a t  th e  a u to m o b ile ?  A. H e holler­
ed  w h e n  h e  w a s  a t  th e  e a s t  s id e  o f th e  crossing.

Q. H o w  n e a r  w e re  y o u  w hen  th e  eng ineer Hol­
le re d  to  th e  m a n ?  A . A b o u t tw enty-five feet.

Q. A s  f a r  a s  f ro m  h e re  to  th e  w a ll?  A. ¡Some­
th in g  lik e  th a t .

Q. W e re  y o u  n e a r e r  to  th e  t r a c k  w hen th e  au to ­
m o b ile  c r a s h  c a m e  th a n  w h e n  th e  en g in ee r hollered 
o r  n o t?  A . I t  c a m e  v e ry  q u ic k  a f te r  th a t.

Q. D id  y o u  see  th e  e n g in e e r  w h en  he hollered 
to  th e  d r iv e r  o f th e  c a r ?  A . I  co u ld  see the men 
o n  th e  t r a in .

Q. I  d id n ’t  a s k  y o u  th a t .  A . I  d id n ’t  p ay  any 
p a r t i c u la r  a t t e n t i o n ; y o u  co u ld  h e a r  h im  for 
a  b lo ck .

Q. H o w  do  y o u  k n o w  i t  w a s  th e  eng ineer?  A. 
I t  ca m e  f ro m  th e  cab .

20 Q. C o u ld  y o u  see th e  c a b  a t  th e  tim e ?  A. N o; 
i t  w a s  in  b ack .

Q. Y o u  te s t if ie d  in  y o u r  d ire c t  e x a m in a tio n  th a t 
th e  e n g in e e r  g a v e  w a rn in g  to  th e  d riv e  of this 
c a r ;  y o u  s a y  h e  c a lle d  o u t  a n d  y o u  could  hear 
h im  fo r  a  b lo c k ;  w a s  i t  in  y o u r  v iew ? A. Yes, 

sir.
Q. W a s  th e  c a b in  y o u r  v iew ?  A. The engine 

w a s  tu r n e d  a ro u n d .
Q . I  d id n ’t  a s k  y o u  t h a t ;  w a s  th e  cab  in  you r

3 0  v iew  w h e n  th e  e n g in e e r  c a lle d  o u t?  A. I  d idn’t 

w a tc h  th a t .
Q. W h y  n o t?  A . I  w a tc h e d  th e  c rash .
Q. Y o u  s a id  i t  w a s  th e  e n g in e e r ca lled  out. 

A . I  h e a r d  h is  vo ice  a f te rw a rd s  a n d  i t  w as the 

sa m e  voice.
Q. Y o u  k n o w  t h a t  th is  m a n  w hose voice you 

c o u ld  n o t  p la c e  a t  th e  t im e  y o u  h e a rd  h im ?
I  c o u ld n ’t  see  h im  b u t  a f te rw a rd s  I  knew  i t  was

4f> h im . „-Pf/vr*?
Q. Y o u  k n e w  i t  b ec au se  h e  sp o k e  to  you
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A. H e d id n ’t  s p e a k  to  m e ; I  h e a rd  h im  t a lk  w h e n  
the m an  a sk e d  h im  to  b a c k  u p .

Q. A n d  w a s  h is  vo ice  th e n  a b o u t  th e  sam e  a s  
when y o u  f i r s t  h e a r d  i t ?  A . N o t so lo u d .

Q. Y o u  w e re  a b o u t  tw en ty -fiv e  f e e t  f ro m  th e  
tra c k ?  A . I  s h o u ld  ju d g e  a b o u t  tw en ty -f iv e  fe e t 
from  th e  t r a c k .

Q. I n  o rd e r  t h a t  we m a y  k n o w  w h a t  y o u  m e a n  
by tw en ty -five  fe e t in d ic a te  in  th is  ro o m  w h a t  y o u  
th in k  w o u ld  b e  tw en ty -fiv e  off, i f  y o u  c a n . A. 
F ro m  h e re  to  th e  d o o r ; so m e th in g  lik e  th a t .

Q. Y ou  w e re  a b o u t  f ro m  h e re  to  th e  d o o r  a w a y  
w hen th e  c r a s h  c a m e ?  A . I  h a d  j u s t  com e u p  th e  
ro a d ; I  c a n ’t  t e l l  y o u  a n y th in g  d e f in ite  o n  fee t.

Q. Y o u  s a y  y o u  w e re  f ro m  h e re  to  th e  d o o r  
aw ay w h en  th e  c r a s h  cam e , a n d  a b o u t  tw en ty -fiv e  
feet w h en  th e  e n g in e e r  h o lle re d  o u t?  A . I  w a s  
n ea re r w h e n  th e  c r a s h  cam e , b e c a u se  I  h a d  m oved  
up.

Q. H o w  f a r ?  A . N o t v e ry  f a r  b e c a u se  h e  w as  
on th e  e a s t  s id e  a n d  h e  h o lle re d  a t  h im  a n d  w h e n  
he h i t  h im  h e  w a s  o n  th e  w e s t  s ide.

Q. H o w  f a r  w e re  y o u  a w a y  w h e n  y o u  h e a rd  th e  
eng ineer c ry  o u t?  A . A  l i t t l e  f u r th e r  th a n  ik e  
door.

Q. H ow  f a r  h a d  y o u  w a lk e d — h o w  m a n y  s te p s ?  
A. N o t v e ry  f a r .

Q. A s f a r  a s  f ro m  h e re  to  th e  d o o r?  A . N o ;  
no t th a t  fa r .

Q. H a lf  t h a t  f a r ?  A . I  d o n ’t  k n o w , i t  c a m e  so  
quick.

Q. T he w h o le  th in g  h a p p e n e d  so  q u ic k ly '/  A . 
The w ho le  th in g  ca m e  a t  once .

Q. T hey  b o th  c a m e  to g e th e r ?  A . N o ;  h e  h a d  a  
li tt le  ch a n ce  i f  h e  h a d  tu r n e d  to  th e  le f t .

Q. Y ou  m ean  to  av o id  th e  c r a s h ?  A . Y es, s ir .
Q. H o w  f a r  w a s  h is  a u to m o b ile  a w a y  f ro m  th e  

tra c k  w hen  th e  c r a s h  c a m e ?  A . Y o u  m e a n  th e  
engine a n d  th e  a u to m o b ile  o n  th e  c ro s s in g ?
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Q. H o w  f a r  f ro m  th e  t r a c k  on  w h ich  the tra in  
w a s  r u n n in g  a n d  th e  a u to m o b ile  a t  th e  tim e io u  
h e a rd  th e  c ry  o f  th e  e n g in e e r?  A. I  co u ldn ’t  give 
y o u  a n y th in g  d e f in ite  o n  t h a t ; I  d o n ’t  Know 
th a t .

Q. H u h ?  A . I  c o u ld n ’t  te l l  y o u  exactly .
Q . G iv e  u s  a b o u t  h o w  f a r  in  th is  room ; snow 

u s  a n d  w e  w ill  ju d g e ;  sh o w  u s, d o n ’t  h esita te  «0 
lo n g . A . I  c a n ’t  t e l l ;  I  w a s  excited .

Q. Y o u  re m e m b e re d  v e ry  w e ll o n  y o u r d irect 
e x a m in a tio n . A . W e ll ,  I  w a s n ’t  so  p a r tic u la r  
a b o u t  i t .

Q. J u s t  sh o w  u s  h o w  f a r  y o u  th in k  i t  w as—how 
f a r  w h e n  y o u  h e a rd  th e  c ry  o f th e  engineer. A. 
A b o u t  tw e n ty  fee t.

Q. W h a t  do  y o u  c a ll  tw e n ty  fe e t?  A. About 
f ro m  h e re  t o  th e  n e x t  to  th e  la s t  s e a ts  there .

20 Q. T h e n  y o u  w e re  w i th in  five fe e t of th e  auto­
m o b ile  w h e n  y o u  h e a rd  th e  c ry  o f  th e  engineer, 
w e re  y o u ?  A . S o m e w h ere  a ro u n d  th e re ;  I  couldn’t  
g iv e  y o u  a  d e f in i te  id e a  o f  it.

Q. W e re  y o u  w a lk in g  o r  ru n n in g ?  A. I  s ta rted  
to  r u n  a  l i t t le .

Q. W h e n ?  A . W h e n  I  w a s  a b o u t seventy-five 

fe e t  aw ay .
Q. D id  y o u  k eep  u p  w i th  th e  au tom ob ile?  A. 

N o ;  I  d id n ’t  k eep  u p  w ith  th em .
30 q . W h e n  th e  a u to m o b ile  p a sse d  y o u  you  said 

i t  w a s  g o in g  a b o u t tw e n ty  m iles  a n  h o u r?  A- 
A b o u t f if te e n  o r  tw e n ty  m iles.

Q. I f  i t  w a s  g o in g  t h a t  f a s t  h o w  co u ld  you  catch 
u p  to  i t  to  w i th in  five fe e t?  A. I  d id n ’t  get u p  to 

i t .
Q. W i th in  th e  d is ta n c e  o f th is  ro o m ? A. Some­

th in g  lik e  th a t .
Q. Y o u  d id n ’t  c a tc h  u p  to  i t ,  d id  y o u ?  A. N o; 

I  d id n ’t  c a tc h  u p  to  i t .
40  Q. W h a t  is  y o u r  b u s in e s s ?  A. I  go to  schoo .
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Q. W h a t  i s  y o u r  b u s in e s s ?  A . I  w o rk  fo r  
W a rn e r  a f te r  schoo l.

Q. W h e re  d o  y o u  liv e ?  A . M a d iso n  T e r ra c e  
now.

Q. D o  y o u  liv e  w ith  y o u r  p a r e n ts ?  A . W i th  
my m o th e r ; m y  f a th e r  is  d ea d .

Q. A n y  b ro th e r s ?  A . Y es, s i r .
Q. H o w  m a n y ?  A . F o u r .
Q. W h a t  is  th e i r  b u s in e s s?  A . O n e  is  a  b i l l ­

p oster, one h e lp s  m e w h e n  I  w o rk  a n d  th e  o th e r  
drives fo r  P r e s c o t t  a n d  W a y w e ll.

Q. A n d  th e  o th e r— is  t h a t  a l l?  A . A n d  o ne is  
a loom fixer in  F r a n k  & D u g a n s .

Q. W e ll, i f  y o u  w e re  w i th in  tw e n ty  fe e t o f  th e  
tra c k  a t  th e  t im e  th e  a u to m o b ile  w a s  s t r u c k  a n d  
th en  y o u  s t a r t e d  to  r u n  to  th e  t r a c k  th e n  y o u  g o t  
th ere  b e fo re  a n y b o d y  e lse ?  A . I  d o n ’t  s a y  t h a t ;  
I  s ta r te d  o n  a  l i t t l e  t r o t  a f t e r ;  I  w a rn e d  h im ;  1 
was b e h in d  th e  a u to  a l l  th e  tim e .

Q. W e re  y o u  th e  f i r s t  o ne  to  g e t  th e re  a f t e r  
the  c o llis io n ?  A . I  d id n ’t  see a n y b o d y  o n ly  th e  
crew  on  th e  t r a in .

Q. A n d  y o u  w e re  th e  o n ly  o n e  th e re  th e n ?  A . 
I  o n ly  saw  th e  p r ie s t .

Q. D id  he p a s s  y o u ?  A . H e  d id n ’t  p a s s  m e ; I  
was th e re  a h e a d  o f h im  I  th in k .

Q. D o y o u  k n o w ?  A . I  d o n ’t  kn o w .
Q. W a s  th e re  a n y b o d y  e lse  th e re ?  A . I  d id n ’t  

see a n y b o d y  e lse  th e re  e x c e p t th e  p r ie s t .
Q. Y ou  w e re  th e  f i r s t  o ne  to  g e t  th e re  a f t e r  th e  

acciden t o u ts id e  o f  th e  t r a i n  c re w ?  A . I  th in k  
so.

Q. W a s  a n y b o d y  e lse  th e re ?  A . I  d o n ’t  re ­
m em ber ; I  r a n  a n d  te le p h o n e d  f o r  th e  a m b u la n c e .

Q. Y ou  d o n ’t  k n o w ?  A. I  d id n ’t  n o t ic e ;  no , 
sir.

Re-Direct Examination by Mr. Hobart:

Q. Y o u  s a y  l a s t  M o n d a y  y o u  sa w  th i s  m a n  t h a t

10

20

30

40



174

i{ Harold Curzon—Re-Cross.

y o u  id e n t i fy  in  th e  c o u r tro o m ?  A. I  seen him 
a r o u n d  h ere .

Q. W a s  i t  in  th e  c o u r t  h o u se ?  A. Yes, sir.
Q. D o  y o u  th in k  i t  w a s  som e d a y  la s t  w eek? A. 

I  w o u ld n ’t  be p o s it iv e  a b o u t i t ;  I  saw  th e  p rie s t 
h e re . - f  ,

Q. H ;ow  d id  y o u  com e to  b e  h e re  la s t  M onday? 
A . L a n g e ’s  p e o p le  su b p o e n a e d  m e o r  e lse  I  w ouldn’t 

10 h a v e  com e.

¿ e-Cross Examination by Mr. Dixon :

.. Q. Y o u  w o u ld  n o t  h a v e  co m e?  A . N o, sir.
\  Q. Y o u  f re e ly  to ld  th e  r a i l r o a d  peop le  about 

th e  a c c id e n t?  A . T h ey  a sk e d  m e a n d  I  to ld  
th em .

Q. D id  y o u  t a lk  to  m e o n  th e  d a y  y o u  cam e here? 
^  A . Y es, s i r ;  y o u  to o k  m e in  t h a t  room .

2Q Q. D id  y o u  re fu s e  to  te l l  m e a n y th in g  about 
th e  a c c id e n t?  A . N o , s ir .

Q. D id n ’t  I  . a s k  y o u  a b o u t  th e  s ig n a ls  a n d  d idn ’t  
y o u  re fu s e  to  a n s w e r?  A . N o, s ir . ,

Q. A n d  d id n ’t  y o u  a s k  m e w ho  I  rep resen ted?  
A . Y es, s ir .

Q. A n d  w h e n  I  to ld  y o u  th e  p la in t if f  a n d  then 
y o u  re fu s e d  to  te l l  m e?  A . Y es, s i r ;  I  did.*.

Q . A n d  u p  to  t h a t  t im e  y o u  h ad  n o t  to ld  the 
c d n ip a n y  a n y th in g , h a d  y o u ?  A . N o, s ir .

30  „By Mr. Hobart:
Q. D id  M r. D ix o n  te l l  y o u  th a t  y o u  n eed n ’t come 

h e re  a g a in ?  A . Y es, s ir .
Q. D id  h e  g ive  y o u  a n o th e r  su b p o en a  to  come 

b a c k  a g a in ?  A . N o , s ir .

40
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Caroline Crawford, sw o rn  a s  a  w itn e s s  o n  b e ­
h a lf  o f th e  D e fe n d a n t,  te s tif ie s  a s  fo l lo w s :

Direct Examination by Mr. Hobart :

Q. W h e re  d o  y o u  liv e?  A . A t  N o . 72 6  M a rk e t  
s tre e t, P a te r s o n .

Q. W e re  y o u  l iv in g  th e re  o n  th e  tw e n ty -se v e n th  
of S ep tem b er, 1 9 1 3 ? A . Y es, s ir .

Q. W h e re  is  t h a t  w i th  re fe re n c e  to  th e  S u sq u e ­
h a n n a  c ro s s in g  a t  T w e n ty -se v e n th  s t r e e t?  A . I t  
is  on  th e  s o u th  s id e  o f th e  r a i l r o a d .

Q. O n  w h ic h  s id e  o f  T w e n ty -se v e n th  s t r e e t ,  e a s t  
o r w est. A . W h e re  I  liv e?

Q. W h e re  y o u  liv e , y e s?  A . W e ll ,  I  fa c e  th e  
n o rth , m y  h o u se  r u n s  f ro m  e a s t  to  w e s t  b u t  I  fa ce  
the n o r th  s id e  o f th e  s tre e t.

Q. D o y o u  fa ce  to w a r d  th e  r a i l r o a d ?  A . Y es, 
sir.

Q. A re  y o u  o n  th e  s id e  o f T w e n ty -se v e n th  s t r e e t  
th a t  is  n e a r e r  th e  C ity  o r  t h a t  i s  n e a r e r  to  
D undee L a k e ?  A . I  t a k e  in  th e  w h o le  e n t i r e  b lo ck  
from  T w e n ty -s ix th  to  T w e n ty -se v e n th  s tre e t.

Q. T h en  y o u  a r e  b e tw e e n  T w e n ty -s ix th  a n d  
T w e n ty -sev en th  s t r e e t s  a r e  y o u ?  A . Y es, s ir .

Mr. Dixon: Which is that, east or west 
of Twenty-seventh street?

The Court : I s  i t  E a s t  o f  th e  E r ie  c ro s s ­
in g , o r  W e s t  o f th e  E r ie  c ro ss in g .

The W itness: I  am north of the cross­
ing.

Mr. Dixon: O n w h ich  s id e  of T w en ty - 
se v e n th  s t r e e t?

The W itness: I  am on the west side of 
Twenty-seventh street.

Q. W e re  y o u  a t  y o u r  h o m e o n  th e  a f te rn o o n  .o f 
the  tw e n ty  s e v e n th  o f  S e p te m b e r  1 9 1 3  a t  a b o u t  
5:30  o r  5 :4 0  P .  M .?  A . I  w as.
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Q. W h a t  w e re  y o u  d o in g  a b o u t th a t  tim e? A. 
1 w a s  s i t t in g  o n  m y  f r o n t  p o rc h .

Q. W e re  y o u  e x p e c tin g  a n y  f r ie n d s  to  come 10 
see  y o u  t h a t  e v e n in g ?  A . I  w as.

Q. W h e re  w e re  th e y  .com ing fro m ?  A. F rom  
N e w  Y o rk .

Q. O n  w h a t  w e re  th e y  co m in g ?  A. T hey were 
to  b e  o n  th e  t r a i n  t h a t  w o u ld  a r r iv e  n e a r six 

10 o ’c lo ck .
Q. D o  y o u  k n o w  a t  w h a t  t im e  th a t  t r a in  us­

u a l ly  p a s s e d  T w e n ty -se v e n th  s t r e e t?  A. Yes, sir.
Q. A s y o u  s a t  o n  th e  p o rc h  o f  y o u r  home, of 

y o u r  h o u se , w e re  y o u  p a y in g  a n y  a tte n tio n  m 
p a r t i c u la r  to  th e  w a rn in g s  o r  s ig n a ls  fro m  the 
r a i l r o a d  t r a i n s ?  A . I  w a s  l is te n in g  fo r  th e  tra m  
to  com e u p  f ro m  N ew  Y o rk .

Q. T h e  t r a i n  o n  w h ic h  y o u  expected  your 
- 0  f r ie n d s ?  A . Y es, s ir .

Q . A s y o u  s a y  th e re  d id  y o u  h e a r  a n y  signals 
f ro m  a n y  t r a in s ?  A . I  h e a rd  th e  bell.

Q . W h a t  k in d  o f a  b e ll?  A. T he w arn in g  
b e ll.

Q. O n  th e  lo co m o tiv e , d o  y o u  m ean , o r on 
w h a t?  A . N o , s i r ,  th e  b e ll  on  M a rk e t s tree t.

Q. Y o u  m e a n  t h a t  is  u p  above by  th e ?  A. On 
th e  o p p o s ite  s id e  o f th e  c ro s s in g  th a t  w ould  be 
th e  n o r th  s id e  o f  th e  c ro ss in g .

3 0  Q. W h a t  a t t r a c t e d  y o u r  a t te n t io n  to  i t?  A. 1 
w a s  l i s te n in g  fo r  th e  t r a i n  to  com e u p  an d , I  don 't 
k n o w  w h a t  a t t r a tc e d  m y  a t te n t io n ,  I  m ere ly  heard  
th e  b e ll  a n d  I  th o u g h t  i t  m ig h t be th e  t r a in  th a t
I  w a s  e x p e c tin g  m y  f r ie n d s  on.

Q . D id  y o u  o b se rv e  w h e th e r , a s  a  m a tte r  ot 
f a c t ,  a  lo co m o tiv e  h a d  com e a lo n g  a t  ab o u t th a t  
t im e ?  A . N o , th e  f i r s t  t h a t  I  s a w  w a s  M r. Davis 
c ro s s in g  th e  t r a c k .

Q. Y o u  sa w  h im  go a c ro s s?  A . I  saw  h im  com- 
4 0  in g  a c ro s s , yes, s ir .
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Caroline Crawford—Direct.

Q. C an  y o u  see  th e  c ro s s in g  fro m  y o u r  h o u se?
A. Y es, s ir .  N o t a t  th e  p r e s e n t  t im e . A t  t h a t  
tim e ; b u t  n o t  a t  th e  p r e s e n t  tim e .

Q. A n d  d id  y o u  o b se rv e  w h e th e r  o r  n o t  t h a t  
bell w as  r in g in g  w h e n  M r. D a v is  c ro s se d ?  A . I t  
was.

Q. D id  y o u  se e  a n y  e n g in e  co m e a lo n g ?  A.
I saw  a n  e n g in e  co m in g  f ro m  N ew  Y o rk  C ity .

Q. W h a t  k in d  o f a n  e n g in e  w a s  i t ?  A . W e ll, 
i t  w as a n  e n g in e  w ith o u t  c a r s  o r  w i th o u t  a  c a ­
boose o r  a n y th in g ,  i t  w a s  an  e n g in e  a lo n e .

Q. D id  y o u  o b se rv e  w h e th e r  o r  n o t  i t  w as  ru n n in g  
fro n tw a rd  o r  b a c k w a rd ?  A . I t  w as ru n n in g  b a c k ­
w ard , w as  r u n n in g  to w a r d s  th e  C ity .

Q. D id  y o u  o b se rv e  a n y  s ig n a ls  f ro m  th e  e n ­
g ine? A . I  d id  la te r .

Q. W h a t  s ig n a ls  d id  y o u  h e a r?  A . I  h e a rd  
a very  s h r i l l  w h is tle .

Q. D id  y o u  o b se rv e  w h e re  th e  e n g in e  wTa s  a t  20  
ab o u t t h a t  t im e ?  A . It w a s  b a c k in g  up over 
T w en ty -sev en th  s t r e e t .

Q. W h a t  k in d  o f a  w h is t le  w a s  i t ,  o n e  long  
w h istle  o r  se v e ra l s h o r t  w h is tle s ?

Mr. D ixon: I  o b je c t to  t h a t  a s  le a d ­
in g .

O b je c tio n  o v e r ru le d .

A. I t  w a s  a  lo n g  w h is tle , a  s h r i l l  w h is tle .
Q. D id  y o u  see  th e  c o llis io n ?  A . I  s a w  som e- 30 

th in g ;  I  c o u ld  n o t  te l l  y o u  w h a t  i t  w a s :  I  h e a rd  
the s h r i l l  w h is t le  a n d  w e  lo o k ed  a n d  w e sa w  sum c- 
th in g  go o v er, o n  th e  r a i l r o a d  t r a c k ,  a n d  I  r a n  
ac ross  m y  p o rc h , I  d id  n o t  k n o w  w h a t  i t  w as,
I  co u ld  n o t  te l l  y o u , b u t  I  sa w  i t  w a s  a n  a c ­
cident.

Q. W h e n  y o u  sa w  th a t  w a s  th e re  a n y  n o ise  of 
any  c ra s h  in  c o n n e c tio n  w i th  i t ?  A . Y es, th e re  
was a c ra sh . 40
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Caroline Crawford—Direct.

Q. T h is  lo n g  s h r i l l  w h is t le  t h a t  y o n  have spoken 
o f, w a s  t h a t  b e fo re  o r  a f te r  th e  c ra sh ?  A. I t  was 
a f t e r  th e  c ra s h .

Q. T h a t  w a s  a f te r  y o u  h e a rd  th e  c rash?  A. 
Y es, s i r .

Q. D id  y o n  go d o w n  to  th e  crossin g ?  A. 1 
s ta r te d ,  b u t  I  tu r n e d  b a c k  w h e n  I  found  out 
th e re  w a s  so m eo n e  k il le d  I  tu rn e d  b ack  and  went 

10 hom e.
Q. S o  y o u  d id  n o t  go to  th e  c ro ss in g  a t  any  time 

t h a t  e v e n in g ?  A . N o, s ir .
Q. H o w  f a r  is  y o u r  h o u se  fro m  th a t  crossing 

b e ll?  A . W e ll ,  I  s h o u ld  ju d g e  a b o u t s ix  to  seven 
h u n d re d  fee t.

The Court: Which crossing bell?

20

30

Q. I  m e a n  th e  c ro s s in g  b e ll a t  Twenty-seventti 
s t r e e t?  A . Y es, s ir ,  th e  c ro s s in g  a t  Twenty- 
se v e n th  s t r e e t .

Q. A b o u t s ix  o r  seven  h u n d re d  feet, did you 
sa y ?  A . I  sh o u ld  ju d g e  so, yes.

Q. C o u ld  y o u  h e a r  th e  b e ll  a t  th a t  d istance/ 
A . O h, yes , p la in ly ,  e sp e c ia lly  i f  th e  w in d  comes 
f ro m  th e  n o r th  y o u  c a n  h e a r  i t  v ery  d istinctly .

Q. D o  y o u  re m e m b e r h o w  th e  w in d  w as on that 
o c c a s io n ?  A . W e ll ,  a c c o rd in g  to  th e  bell, i t  must
h a v e  b een  f ro m  th e  n o r th  th e n .

Q. A t  a n y  r a te  y o u  h e a rd  th e  b e ll?  A. I  P^sl

t iv e ly  d id , yes, s ir .
The Court: What was the bell at Market

s t r e e t  t h a t  y o u  sp o k e  o f?
The W itness : I t  w a s  th e  s ig n a l aiw< 5 . 

g iv es  a s  d a n g e r  a s  th o u g h  the  tra in  «*«*

in  Marketa p p r o a c h in g .
rnT™  iC*nTT'RrP • H i l t  VOU I

s t r e e t  n o w ?
The W itness ' T w e n ty -s e v e n th  street.

40
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C a r o l in e  C r a w f o r d — C r o s s .

The Court : W h a t  w a s  th e  one a t  M a rk e r  
s t re e t  t h a t  y o u  sp o k e  a b o u t?

The Witness : I  c a l l  t h a t  M a rk e t  s t re e t.  
T w e n ty -sev en th  s t r e e t ,  th e r e  is  a b s o lu te ly  
no  c ro s s in g  a t  M a rk e t  s tre e t.  A t  T w en ry - 
sev en th  s t r e e t  th e re  is  a  c ro ss in g .

Q. W h en  y o u  h av e  sp o k e n  o f th e  M a rk e t  s t r e e t  
bell you  m ean  th e  o n e  w e h a v e  b een  c a ll in g  th e  
T w enty-seventh  s t r e e t  b e ll d o  y o u ?  A . Y es, s ir .

Cross Examination by Mr. Dixon :

Q. I t  w as th e  c r a s h  th e n  w h ic h  y o u  h e a rd  t h a t  
you m ade i t  look  u p ?  A. N o , s ir ,  I  w a s  lo o k in g  
tow ards th e  r a i l ro a d .

Q. Y ou w e re  a l r e a d y  lo o k in g ?  A . Y es, s ir .
Q. A n d  th is  th in g  flew  b y  th a t  y o u  k n o w  w a s  a n  

engine? A . N o , I  c o u ld  n o t  see w h a t  i t  w as.
Q. Y ou c o u ld  n o t  even  s a y  w h a t  i t  w as. S o m e­

th ing w en t b y  a c ro s s  T w e n ty -se v e n th  s t r e e t ,  a c ro s s  
the tra c k s  to w a rd s  th e  w e s t?  A . T o w a rd s  th e  
west, yes, s ir .

Q. A n d  i t  w as a f t e r  t h a t  t h a t  y o u  le a rn e d  t h a t  
it  w as a lo co m o tiv e  e n g in e ?  A . N o , I  s a w  i t  w a s  
a locom otive e n g in e .

Q. Y ou saw  it w a s  a locomotive engine? A. 
No, sir.

Q. D id  y o u  see th e  im p a c t , d id  y o u  see th e  
engine s tr ik e  th e  c a r?  A . N o , s ir ,  I  d id  n o t.

Q. Y ou d id  n o t  see  t h a t ?  A . N o , s ir .
Q. A n d  i t  w a s  g o in g  p r e t t y  f a s t  w a s n ’t  i t ?  A . 

W hich? T he e n g in e ?  N o t  v e ry  f a s t  a t  a l l .  N o, 
sir, I  sho u ld  n o t  sa y  so, r a th e r  slow .

Q. R a th e r  s lo w ? A . R a th e r  s low .
Q. B u t y o u  h a d  i t  in  v iew , h o w  f a r  in  y o u r  

view? A. I t  w a s  s im p ly  c ro s s in g  th e  s t r e e t ,  t h a t  
is a l l ;  I  f i r s t  o b se rv ed  th e  e n g in e  c o m in g  f ro m  
the,— of co u rse , th e  b e lls  w e re  r in g in g  a n d  I  w a s  
expecting th i s  t r a in .

10
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' C a r o l in e  C r a w f o r d — C r o s s .

Q. Y o u  m e a n  th e  c ro s s in g  b e ll w as ringing? 
A . T h e  c ro s s in g  b e ll  w a s  r in g in g , a n d  I  was ex­
p e c tin g  th e  t r a in ,  so  I  lo o k ed  to w a rd s  New York 
to  see w h e th e r  i t  w a s  a  p a s se n g e r  t r a in  and—

Q. T h a t  a l l  w a s  in  s ig h t  th e re ?  A . Yes, sir.
Q\ Y o u  c o u ld  see f ro m  y o u r  house w ay down? 

A . Y es, s i r .
Q. S o  t h a t  y o u  sa w  t h a t  en g in e  com ing a ll the 

10 w a y  d o w n ?  A . Y es, s i r .
Q. A n d  y o u  d id  n o t  see  i t  h i t  th e  car, the  auto­

m o b ile ?  A . I  h e a r d  th e  c ra sh .
Q. T h e  s to o p  t h a t  y o u  w e re  s i t t in g  on  faced 

to  th e  e a s t?  A . T o  th e  r a ilro a d .
Q. F a c e d  th e  r a i l r o a d ?  A . Y es, s ir.
q . A re  th e r e  a n y  h o u ses  b e tw een  you  and  the 

r a i l r o a d ?  A . A t  th e  p r e s e n t  tim e  th e re  is one, 
r a th e r  tw o , I  sh o u ld  s a y ;  a t  t h a t  tim e  there  was 

20  b u t  one.
Q. W h o  liv e d  in  th o s e  h o u ses?  A. Mr. 'H unt­

e r , th e  ice  c re a m  m a n  h a d  th e  o n e  a n d  th e  party  
w h o  b u i l t  th e  n ew  h o u se , I  d o n ’t  rea lly  know 

n a m e , th e y  b u i l t  th e  h o u se  a n d  i t  has just 
b ee n  f in ish ed . I t  h a s  b ee n  ju s t  fin ished  only in 
th e  l a s t  c o u p le  m o n th s , p ro b a b ly  a  m onth .

Q. Y o u  d id  n o t  go d o w n  a f te r  th e  c rash  to  find 
o u t  w h a t  h a d  h a p p e n e d ?  A . N o, s i r ;  I  walked 
a c ro s s  M a rk e t  S tr e e t .

30  Q. W h e re  is  th e  s ta t io n  t h a t  you  w ere speak­
in g  o f?  A . T h e  s ta t io n  w o u ld  be th e  Broadway 

s ta t io n .
Q. O n  w h ic h  s id e  o f th i s  c ro ss in g  w as th a t sta­

t io n ,  o n  th e  e a s t  o r  th e  w e s t?  A . T h a t I  don • 
r e a l ly  k n o w ; oh, i t  w o u ld  b e  to  th e  w est, of course.

Q. H o w  f a r  w e s t?  A . W e ll, I  am  a t  Twenty- 
s e v e n th  S t r e e t  a n d  I  th in k  th e  s ta t io n  is  a t  Twen­
ty -se c o n d  S tr e e t ,  I  a m  n o t  p o sitiv e .  ̂ .

Q. D id  y o u  go d o w n  to  m e e t y o u r  fr ie n d s .

4 0  N o , s ir .
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C a r o l in e  C r a w f o r d — R e - D ir e c t .

Q. D id  y o u r  f r ie n d s  co m e t h a t  d a y ?  A . Y es, 
sir.

Q'. O n t h a t  t r a i n  t h a t  y o u  e x p e c te d ?  A . Y es, 
sir.

Q. T h a t  w a s  th e  o n ly  b e ll  t h a t  y o u  d id  h e a r ,  
th a t  c ro ss in g  b e ll?  A . I  h e a rd  th e  e n g in e  b e ll 
la ter.

Q. L a te r , a f t e r  th e  c r a s h ?  A . Y es, s ir .
Q. Y ou d id  n o t  h e a r  t h a t  b e fo re ?  A . N o, s ir .  10

Re-Direct Examination by Mr. H obart:

Q. Y ou sa y  y o u  h e a r d  th e  e n g in e  b e l l?  A .
Yes, s ir.

Mr. Dix o n : L a te r .

Q. H ow  co u ld  y o u  te l l  t h a t  f ro m  th e  c ro s s in g  
hell? A . W h y , b y  th e  so u n d .

Q. W h e re  w a s  th e  e n g in e  a t  t h a t  t im e . A . I t  z o  
w as b ac k in g  u p , i t  s t a r t e d  to  r in g  a s  th e  e n g in e  
s ta rte d  to  back .

Q. Y ou  co u ld  fe l l  th e  d iffe re n c e  b e tw e e n  th e  
two bells  by  th e  f a c t  t h a t  th e y  so u n d e d  d if fe re n t­
ly? A. Y es, s ir .
By Mr. Dixon:

Q. A n d  y o u  c o u ld  h e a r  i t  p e r fe c tly  p la in ly  
from  w h ere  y o u  w e re ?  A . Y es, s ir .

--------------------  30

40
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H a r r y  N .  W e l t i n g — D ir e c t .

Harry N . Writing,, sw o rn  a s  a  w itn ess  on be­
h a l f  o f  th e  d e f e n d a n t ,  te s tif ie s  a s  fo llo w s:

Direct Examination by Mr. Hobart:

Q. W h e re  a r e  y o n  em p lo y ed ?  A. W ith  the 
A e tn a  In s u r a n c e  C o m p an y .

Q. W e re  y o u  a t  o n e  t im e  in  th e  em ploy of the 
10 E r i e  a n d  th e  S u s q u e h a n n a  R a ilro a d s ?  A. I  was.

Q. I n  w h a t  d e p a r tm e n t?  A . I n  th e  claim  de­
p a r tm e n t .

Q. W e re  y o u  in  th e  em p lo y  of th o se  ra ilroad  
c o m p a n ie s  o n  th e  tw e n ty -se v e n th  o f Septem ber, 
1 9 1 3 , a n d  fo r  so m e  t im e  th e re a f te r ?  A. I  was.

Q\ D id  y o u  h a v e  a n  o cc as io n  to  m ake some in­
v e s t ig a t io n  o f th i s  a c c id e n t  a t  Tw enty-seventh 
S t r e e t?  A . I  d id , yes, s ir .

Q. H o w  d id  y o u  com e to  m ak e  i t ?  A. Through 
20  th e  r e g u la r  c o u rse  o f  m y  d u ty , w h en  th e  report 

o f  th e  a c c id e n t  ca m e  in , I  to o k  u p  th e  re p o rts  and 
w e n t  o u t  a n d  m a d e  th e  in v e s tig a tio n .

Q. I n  th e  c o u rse  o f t h a t  in v e s tig a tio n  w as your 
a t t e n t io n  c a lle d  to  th e  n a m e s  o f  th e  persons who 
w e re  in  th e  a u to m o b ile s  a n d  w ho  w ere  supposed 
to  k n o w  s o m e th in g  a b o u t  th e  ac c id e n t?  A. I t 
w a s .

Q. A n d  a m o n g  th e m  w a s  th e  n am e  of th e  Rev. 
E d w in  L a n g e  g iv en  to  y o u  a s  a  w itn e ss?  A. Yes, 

30  s ir .
Q. D id  y o u  k n o w  h im  u p  to  t h a t  tim e or ever 

m e e t h im  b e fo re ?  A . N o, I  n ev e r m et him  be­
fo re .

Q. D id  y o u  fin d  o u t  w h e re  h e  lived?  A. Yes, 
I  th in k  i t  w a s  e i th e r  M r. J o h n  L an g e  o r  Mr. J u r ­
g e n  L a n g e , J r . ,  w h o  to ld  m e t h a t  h e  w as living 
u p  in  D o v er.

Q. D o  y o u  r e c a l l  w h e re  y o u  w ere  to ld  th a t  he
liv e d ?  A . W h y , h e  w a s  co n n e c ted  w ith  St. 

40
M a ry ’s  P a r i s h  m  D over.
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J o h n  G a s s — D v rV c t.

Q. D id  y o u  go to  see h im  a t  t h a t  p la c e ?  A . 
I did.

Q. D o y o u  re c o lle c t  a b o u t  w h e n  i t  w a s?  A . 
I w ould  n o t  h a v e  re c a lle d  i t  e x c e p t  t h a t  I  j u s t  
refreshed  any m em o ry , b y  th e  p a p e r  th e re ,  I  see 
it  w as on  O c to b e r s e v e n th  I  k n o w  i t  w a s  a b o u t  
th a t tim e.

Q. T he p a p e r  y o u  r e f e r  to  is  som e n o te s  t h a t  
you m ade a t  t h a t  t im e ?  A . A t  th e  t im e  o f th e  
in v estig a tio n , '¡yes, s ir .

Q. D id  y o u  h av e  a n  in v e s t ig a t io n  w i th  h im  a t  
th a t p lace?  A . I  d id .

Q ./O n  O c to b e r s e v e n th ?  A . Y es,; s i r ,  I  th in k  
th a t is  th e  d a te .

Q. D id  y o u  in q u i r e  f ro m  h im  a b o u t  th e  c irc u m ­
stances of th e  acciden t?*  A . Y es, s ir .

Qf. D id  he s a y  to  y o u  a t  t h a t  t im e  a n d  p la c e  
th a t he h e a rd  a  b e ll a s  h e  a p p ro a c h e d  th e  c ro s s ­
ing? A. H e  d id .

N o  C ro ss  E x a m in a t io n .

John Gass, sworn as a witness on behalf of 
the defendant, testifies as follows:

D irect E x a m in a t io n  -b y  M r . H o b a r t :

Q. 'How o ld  a r e  y o u ?  A . T h ir te e n  y e a r s  o ld . 
Q. Do yo u  go to  sch o o l?  A . Y es, s ir .
Q. W h e re  d o  y o u  g o ?  A . A t  P ie rc e  in  P h i l a ­

delphia.
Q. L a s t  S e p te m b e r , t h a t  is , S e p te m b e r  o f 1 9 1 3 , 

did you live in  P a te r s o n ?  A . Y es, s i r .
Q. D id  y o u  liv e  h e re  w i th  y o u r  f a th e r  a n d  

m o th er? ’ A . Y es, s ir .
Q. W ere  y o u  g o in g  to  sch o o l a t  t h a t  t im e ?  A . 

Yes, sir.
Q. D o y o u  re m e m b e r a b o u t  a n  ac c id en t.« in  E a s t  

T w enty-seventh  S t r e e t?  A . Y es, s i r .
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J o h n  G o s s — D ir e c t .

Q. W h e re  w e re  y o u  j u s t  b e fo re  th a t  accident 
h a p p e n e d ?  A . I  w a s  w a lk in g  do w n  th e  le f t  side 
o f th e  t r a c k  w i th  F r a n k ie  S im m ons.

Q. H o w  d id  y o u  h a p p e n  to  be th e re ?  A. I 
w a s  w a lk in g  d o w n  to  h is  ho u se , m e a n d  him in 
th e  a f te rn o o n .

Q. W a s  th e re  a n y b o d y  w i th  y o u ?  A. I  was 
w a lk in g  d o w n  th e  l e f t  s id e  o f th e  tra c k  with 
F r a n k ie  S im m o n s  in  th e  a f te rn o o n .

Q. W a s  th e re  a n y b o d y  w ith  y o u ?  A. F rank ie  
S im m o n s.

Q. W h ic h  s id e  o f  th e  c ro s s in g  w ere  you  on as 
to  to w a r d s  N ew  Y o rk  o r  th e  C ity , to w ard s  P a t­
e rs o n  C ity ?  A . T o w a rd s  P a te r s o n  C ity.

Q'. I n  w h ic h  d ire c t io n  w e re  y o u  w a lk in g ?  A. 
T o w a rd s  N e w  Y o rk , to w a rd s  th e  Tw enty-seventh 
S t r e e t  c ro ss in g . -

20  Q- D o  y o u  re m e m b e r  w h ic h  t r a c k  i t  w as that 
y o u  w e re  w a lk in g  on , w h e th e r  i t  w as the  east- 
b o u n d  t r a c k  o r  th e  w e s tb o u n d  t r a c k ?  A. The 
t r a c k  t h a t  th e  t r a i n  com es to  P a te rs o n  on.

Q. T h a t  th e y  com e to  P a te r s o n  from  New 
Y o rk ?  A . Y es, s ir .

Q. A s  y o u  w e re  w a lk in g  a lo n g  d id  you  see any­
t h i n g  o f  a n  e n g in e ?  A . Y es, s ir .

Q. W h e re  w a s  t h e  e n g in e  w h e n  y o u  firs t saw 
i t ?  A . I t  w a s  c o m in g  o u t  o f  th e  s id e  tra c k  from 

3 0  th e  r e d  h o u se  d o w n  th e  o th e r  s id e  o f th e  Twenty- 
s e v e n th  S t r e e t  c ro s s in g .

Q. D o w n  b y  th e  r e d  h o u se ?  A . Y es, sir.
Q. A b o u t  h o w  f a r ,  c a n  y o u  g ive u s  any  idea, 

h o w  f a r  t h a t  w a s  f ro m  th e  c ro ss in g ?  ’A . About 
th r e e  h u n d r e d  y a rd s .

Q. D id  y o u  n o tic e  w h ic h  t r a c k  th e  engine was 
o n ?  A . Y es, s ir .

Q. D id  y o u  n o tic e  o n  w h ic h  t r a c k  th e  engine 
w a s  o n ?  A . Y es, s ir .
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Q. W h ich  t r a c k  w a s  i t  o n ?  A . T h e  t r a c k  I  
was co in ing  on .

Q. W h ich  w a y  w a s  th e  e n g in e  m o v in g ?  A . 
B ackw ards, to w a rd s  P a te r s o n  C ity .

Q. W as i t  m o v in g  b a c k w a rd  o r  f r o n tw a r d ?  A . 
B ackw ard.

Q. D id  y o u  h e a r  a n y  s o u n d , o r  w h is t le s  f ro m  
th a t en g ine?  A . I  h e a r d  s e v e ra l w h is t le s , b u t  I  
don’t  know  h o w  m a n y  tim e s . 10

Q'. W h en  y o u  h e a r d  th o se  w h is t le s  w h e re  w a s  
the eng ine?  A  I t  w a s  a b o u t  a  h u n d re d  f e e t  f ro m  
the c rossing .

Q. W as i t  s t i l l  m o v in g ?  A . Y es, s ir .
Q. I t  h a d  n o t  y e t  g o t  to  th e  c ro s s in g ?  A . N o, 

sir.
Q. H ow  close to  th e  c ro s s in g  w e re  y o u  a t  t h a t  

tim e? A . I  sh o u ld  sa y  a b o u t  a  h u n d r e d  fee t.
Q. D id  yo u  k ee p  o n  w a lk in g  to w a r d s  th e  c ro s s ­

ing a s  th e  e n g in e  a p p ro a c h e d  th e  c ro s s in g ?  A . 20  
Yes, sir.

Q. D id  y o u  see a n y th in g  o f  th i s  a u to m o b ile  
th a t w as h i t?  A . I  d id  n o t  see th e  f i r s t  one , b u t  
I saw  th e  seco n d  o n e  c o m in g  i t  w a s  a b o u t  f if ty  
feet aw ay  fro m  th e  c ro ss in g .

Q. A n d  d id  y o u  see i t  s t r u c k  b y  th e  e n g in e ?
A. Yes, s ir.

Q. W h e re  w e re  y o u  w h e n  th e y  s t r u c k ?  A . 
A bout seventy-five fe e t  f ro m  th e  c ro ss in g .

Q. W ere  y o u  s t i l l  o n  th e  t r a c k  o r  h a d  y o u  
got off, o r  w h a t?  A . I  w a s  o n  th e  s id e  o f th e  
track .

Q. D id  i t  m a k e  a n y  c r a s h ?  A . I  d id  n o t  h e a r  
the c ra s h ; I  tu r n e d  aw ay .

Q. W h y ?  A . I  d id  n o t  w a n t  to  see th e  s ig h t?
Q. W ere  y o u  a f r a id ?  A . Y es, s ir .
Q. H ow  c lose  to  th e  t r a c k  w a s  th e  a u to m o b ile  

when you  f i r s t  sa w  i t ?  A . A b o u t  f if ty  fee t.
Q'. C an  y o u  g ive  u s  a n y  id e a  o f a b o u t  h o w  f a s t 40
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i t  w a s  g o in g ?  A . I t  w a s  g o in g  q u ite  fast, as 
f a s t  a s  th e  e n g in e  a b o u t.

Q. A b o u t  th e  sa m e  r a te  a s  th e  engine? A. 
Y es, s ir ,  b o th  o f th e m  w e n t  q u ite  fa s t.

Q. D id  y o u  n o tic e  i f  th e  au to m o b ile  slowed 
u p  b e fo re  i t  g o t  t o  th e  c ro s s in g ?  A . No, sir.

Q. D id  i t  s lo w  u p ?  A . N o, s ir.
Q. D id  y o u  see h o w  m a n y  p eo p le  w ere in  th a t 

10  a u to m o b ile ?  A . N o , sip .
Q. D id  y o u  n o tic e  w h o  i t  w a s  t h a t  w as driv­

in g ?  A . N o, s ir .

Cross Examination by Mr. Dixon:
Q. A b o u t  h o w  m a n y  h u n d re d  fee t, w ere you, 

y o u  s a y ;  y o u  w e re  a b o u t  a  h u n d re d  fee t from  
th e  c ro s s in g  w h e n  y o u  h e a rd  th e  f irs t whistle, 
w e re  y o u ?  A . Y es, s ir .

20 Q. A n d  w h e n  y o u  h e a rd  th e  f ir s t  w h istle  the 
a u to m o b ile  w a s  a b o u t  f if ty  fe e t aw ay  from  the 
t r a c k ?  A . Y es, s ir .

Q. A n d  d id  y o u  h e a r  th e  w h is tle  a f te r  th e  car 
w a s  s t r u c k ?  A . N o , s ir ,  j u s t  before .

Q. J u s t  i n s ta n t ly  b e fo re ?  A . Y es, s ir.
Q. T h e y  w e re  a lm o s t  to g e th e r , w ere  they?  A. 

Y es, s ir .
Q. A n d  th o s e  w e re  th e  o n ly  tw o  sounds you 

h e a rd , w e re n ’t  th e y ?  A . S e v e ra l so u n d s, I  don’t  
30  k n o w  h o w  m an y .

Q. T h e  w h is t le  a n d  th e  c ra s h ?  A . Yes, sir.
Q\ T h a t  is  a l l  y o u  d id  h e a r?  A . Yes, sir.
Q. A n d  h o w  f a r  h a d  y o u  w a lk e d  before you got 

to  t h a t  p o s i t io n ?  A . A b o u t f ifty  feet.
Q. A lo n g  th e  t r a c k ?  A . F i f ty  y a rd s , I  mean. 
Q. W h e re  h a d  y o u  com e f ro m ?  A . F ro m  Sev­

e n te e n th  A v e n u e , f ro m  m y  house , fro m  th e  Sev­
e n te e n th  A v e n u e  c ro ss in g .

Q. F r o m  y o u r  h o u se ?  A . Y es, s ir.
40



187

J o h n  G a s s — C r o s s .  X

Q. A n d  d id  y o u  w a lk  a lo n g  th e  t r a c k  a l l  t h a t  
way? A. Y es, s ir .

Q. H ow  f a r  is  t h a t  f ro m  th e  c ro s s in g  a t  T w e n ­
ty-seventh S tr e e t?  A . I  s h o u ld  s a y  a b o u t  f ifty  
yards I  w as.

Q. F if ty  y a r d s ?  A . Y es, s ir .  . ,
Q. T h a t  is  a  h u n d re d  a n d  f if ty  fe e t?  A* Y es, 

sir.
Q. go  y o u r  h o u se  is  w i th in  a  h u n d re d  a n d  f if ty  

feet of th e  c ro s s in g ?  A . N o , s i r ,  i t  i s  a b o u t  five 
hundred  y a rd s  f ro m  S e v e n te e n th  A v en u e . I  liv e  
up  by N in e te e n th  S tr e e t .

Q. H a d  y o u  w a lk e d  a l l  th e  w a y  d o w n  th e  t r a c k ?  
A. Yes, s ir.

Q. A ll th e  w a y  a lo n g  th e  t r a c k ?  A . Y es, s ir .
Q. T h a t is  w h a t  I  s a y ;  a n d  y o u  h a d  w a lk e d  

from  y o u r h o u se  a lo n g  th i s  t r a c k ?  A . F r o m  S ev­
en teen th  A venue.

Q*. A nd  th e  f i r s t  w h is t le  y o u  h e a rd  w a s  w h e n  
you go t a b o u t a  h u n d r e d  fe e t  a w a y  f ro m  T w e n ty - 
seventh  S tre e t.  A . F i f t y  y a rd s .

Q. W hy  do  y o u  s a y  f if ty  y a rd s ,  w h o  to ld  y o u  
to  say th a t?  A . N o b o d y .

Q. Do y o u  sp e a k  i n  y a r d s  g e n e ra l ly  r a th e r  th a n  
feet? A . N o, s ir ,  a  h u n d r e d  a n d  f if ty  fe e t.

Q. A  h u n d re d  a n d  f if ty  fe e t?  A . Y es, s ir .
Q. A n d  y o u  w e re  w i th in  a  h u n d re d  a n d  fifty  

feet th e n  o f th e  c ro s s in g  w h e n  y o u  f i r s t  sa w  th e  
au to? A. Y es, s ir .

Q. A n d  w h e n  y o u  f i r s t  h e a rd  th e  w h is t le ?  A .
Yes, s ir . \

Q. A n d  a f te r  th e  e n g in e  c a m e  to  a  s to p , w h a t  
d id  you do, r u n  a w a y ?  A . N o , s ir ,  I  w e n t  to  see 
the acciden t.

Q. A n d  y o u  c o u ld  p la in ly  h e a r  th e s e  s ig n a ls , 
could y ou? A . Y es, s ir .

Q. H ow  f a r  a w a y  w a s  th e  e n g in e  f ro m  th e  
crossing w h e n  t h a t  w h is t le  w a s  b lo w n  f i j s t ?  A .
I shou ld  say  a b o u t  a  h u n d r e d  fe e t. ,

10

20

SO
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Of- A n d  y o u  d id  n o t  see  a n y  o th e r automobile 
c ro s s?  A . N o , s ir .

Q. W e ll, i f  i t  h a d  c ro sse d , i t  w a s  r ig h t  in  your 
v iew , w a s n ’t  i t ?  A . N o , s ir .

Q. W a s  th e re  a n y th in g  to  o b s tru c t  y ou r view? 
A . Y es, s ir .

Q. W h a t  w a s  th e re ?  A . T h e  fence.
Q. W h a t  fe n c e ?  A . T h e  lu m b e r  y a rd  fence.

10 Q. H o w  w o u ld  t h a t  p re v e n t  y o u  from  seeing 
th i s  a u to m o b ile  c ro s s  th e  t r a c k ?  A. W ell, i t  was 
to o  h ig h  to  lo o k  o ver.

Q. W h o ?  D o es  i t  c u rv e  a r o u n d  th e re ?  A. Yes, 
s ir .

Q. I s  th e r e  a  c u rv e ?  A . Y es, s ir.
Q . Y o u  w e re  g o in g  to w a r d  th e  e a s t  weren’t 

y o u ?  A . Y es, s ir .
Q. T h e re  is  n o t  a n y  fen ce  on  th a t  side, on the 

w e s t s id e  o f t h e  s t r e e t?  A . N o, s ir , i t  is  on the 
l e f t  h a n d  s id e  g o in g  dow n .

Q. S o  t h a t  a n  a u to m o b ile  t h a t  w o u ld  go south 
o v e r t h a t  c ro s s in g  w o u ld  be b e tw een  you  and  the 
fe n c e  w o u ld n ’t  i t ?  A . T h a t  h a d  c rossed  a ll right, 
I  d id  n o t  see t h a t ;  I  d id  n o t  p a y  an y  atten tion  
to  i t ,  I  d id  n o t  k n o w  th e r e  w a s  go ing  to  be an 
a c c id e n t.

Q. Y o u  d id  n o t  e x p e c t a n y  a c c id e n t a t  a ll?  A. 
N o, s ir .

3Q Q. W h e n  th e  a c c id e n t  cam e  i t  w as an  entire 
s u r p r i s e  to  y o u , w a s n ’t  i t ?  A . Y es, sir.

Q[. Y o u  h a d  n o  re a s o n  to  believe th a t  there 
w o u ld  b e  a n  a c c id e n t?  A . N o, s ir .

40



189

G a r r e t  G . M e r s e l e s — D i r e c t .

Garret G. Merseles, sworn as a witness on 
behalf of the defendant, testifies as follows :

Direct Examination by M r . Hobart :
Q. W h ere  a re  y o u  em p lo y e d ?  A . B y  th e  P e n n ­

sy lvania  C oal C o m p an y .
Q. L o ca ted  w h e re ?  A . R o ch e lle  P a r k ,  N ew

Jersey . 10
Q. W ere  y o u  em p lo y ed  th e r e  o n  th e  tw e n ty -  

seventh d a y  of S e p te m b e r , 1 9 1 8 ? A . Y es, s ir .
Q. In  th e  a f te rn o o n  o f t h a t  d a y , a b o u t  h a l f  

p a s t five o r  a  q u a r te r  to  s ix  w h e re  w e re  y o u ?
A. I  cam e u p  to  P a te r s o n  o n  th e  t r a i n  a r r iv in g  
here ab o u t 5 .41  i n  th e  a f te rn o o n .

Q. A t w h a t  s ta t io n  d id  y o u  g e t  o ff?  A . A t  
B roadw ay.

Q. T h en  w h e re  d id  y o u  g o ?  A . I  w a lk e d  d o w n  
back, do w n  th e  t r a c k  to w a r d  hom e. 20

Q. B ack  to w a rd s  N ew  Y o rk ?  {A Y es, s i r ,  to ­
w ards P a r k  A venue.

Q. W a s  y o u r  a t te n t io n  c a lle d  to  a n  a c c id e n t  a t  
T w en ty -seven th  S tr e e t?  A . W h y , th e  f i r s t  I  k n e w  
of i t  w as  w h en  I  see n  th e  b ra k e m a n .

Q. W h a t  d id  y o u  d o ?  A . I  a sk e d  h im  w h a t  
w as th e  m a tte r ,  w h e n  I  sa w  th e  m a n  ru n n in g ,  a n d  
he sa id  th e re  w a s  a n  a c c id e n t  a n d  I  w e n t  d o w n  
there .

Q. D id  y o u  go d o w n  to  th e  c ro s s in g ?  A . Y es, 
sir.

Q. H ow  lo n g  d id  y o u  s ta y  th e re ?  A . I  w a s  
th e re  u n t i l  a b o u t tw e n ty  m in u te s  p a s t  s ix  o r  
th e reab o u ts .

Q. D id  y o u  see th e  a u to  a n d  th e  l i g h t  e n g in e ?
A. Yes, s ir .

Q'. W h ile  y o u  w e re  a t  th e  c ro s s in g  d id  a n o th e r  
t r a in  com e g o in g  w e s t?  A . C o m in g  f ro m  N ew  
Y ork, yes, s ir .

Q. W e re  y o u  th e re  w h e n  t h a t  t r a i n  ca m e  u p  to  
the  c ro ssin g ?  A . Y es, s ir .
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Q. D o  y o u  k n o w  w h e re  th e  c ro ssin g  bell is a t  
t h a t  c ro s s in g ?  A . Y es, s ir .

Q. S ta te  w h e th e r  o r  n o t  th e  c ro ssin g  bell rang 
w h e n  t h a t  o th e r  t r a i n  ca m e  u p ?  A . I t  did.

Q. F o r  h o w  lo n g  a  t im e  d id  i t  r in g  as  fa r  as 
y o u  n o t ic e d ?  A . W h y , u n t i l  th e  t r a in  passed  the 
c ro ss in g .

10 Cross E xamination by Mr. Dixon:

Q. Y o u r  t r a i n  a r r iv e d  a t  a b o u t w h a t hour? 
A . I t  w a s  d u e  to  a r r iv e  a t  B ro a d w a y  a t  5 .41 .

Q. W e re  y o u  l a te ?  A . I  co u ld  n o t  say , I  don’t 
re m e m b er.

Q. W h e n  y o u  d id  a r r iv e  th e re , h a d  th e  acci­
d e n t  a l r e a d y  ta k e n  p la c e ?  A . N o, s ir.

Q. I t  h a d  n o t  t a k e n  p la c e ?  A . N o, sir. 1
Q. S o  t h a t  y o u  p a s s e d  t h a t  c ro ss in g  before the 

20 a c c id e n t  to o k  p la c e ?  A . Y es, s ir .
Q. W h e n  y o u  w e n t  b a c k  d id  y o u  see th e  loco­

m o tiv e ?  A . Y es, s ir .
Q. A n d  w a s  sh e  to  th e  e a s t  o r  w e s t o f th e  cross­

in g  a t  t h a t  t im e ?  A . E a s t  o f  th e  crossing .
Q\ A n d  th e  a u to m o b ile , th e  w re ck  o f it ,  was 

w h e re ?  A . O n  th e  t r a c k .
Q. A n d  w h e re , to  th e  w e s t?  A . To th e  w est of 

th e  c ro ss in g .
Q. A n d  w a s  th e  lo co m o tiv e  on th e  m ain  track  

a t  t h a t  t im e  o r  o n  a  s w itc h ?  A . O n a  sw itch.
Q. A n d  i t  w a s  w h ile  i t  w a s  on  th e  sw itch  there 

t h a t  th i s  o th e r  t r a i n  w e n t  b y ?  A . Yes, sir.

By Mr. Hobart:
Q. D id  y o u  n o tic e  th e  n u m b e r  of t h a t  engine? 

A . N o . 1 2 5 .

Mr. Collins: You mean this engine on 
th e  s w itc h ?

Mr. Hobart: Yes.40
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John W . B l a c k b u r n ,  s w o rn  a s  a  w itn e s s  o n  
behalf of th e  d e fe n d a n t,  te s tif ie s  a s  fo llo w s :

D irect E x a m in a t io n  by Mr. Hobart:

Q. Y on a r e  e m p lo y e d  b y  th e  S u s q u e h a n n a  R a i l ­

road? A . Y es, s ir .
Q. In  w h a t c a p a c i ty ?  A . R o a d  fo re m a n  o f

engines. : «
Q. A s su ch  d o  y o u  h a v e  g e n e ra l  c h a rg e  a n d  10

supervision o f th e  e n g in e s  o f  t h a t  r a i l r o a d ?  A .

Yes sir.
Q. D id  y o u  o n  th e  tw e n ty -s e v e n th  o f S e p te m ­

ber, 1913 , h av e  a n  e n g in e  k n o w n  a s  N u m b e r  1 2 5 ?

A. Yes, s ir.
Q. W h a t k in d  o f a n  e n g in e  w a s  t h a t ?  A . T h a t  

is know n a s  a  C o n s o lid a tio n  E n g in e .
Q. U sed  fo r  w h a t  p u rp o s e ?  A . F o r  sw itc h in g

purposes.  ̂ 80
Q. D id  y o u  a t  m y  re q u e s t  w e ig h  th e  b e ll  o n

th a t  en g in e?  A . Y es, s i r ;  I  w e ig h e d  i t  m y se lf.
Q. H ow  m u c h  d o es  i t  w e ig h ?  A . 1 3 6  p o u n d s .
Q'. H a s  i t  g o t th e  sa m e  b e l l  n o w  a s  i t  h a d  l a s t

Sep tem ber? A . Y es, s ir .
Q. A n d  i t  h a s  h a d  th e  sa m e  b e ll  o n  a l l  th e  t im e  

fo r seve ra l y e a r s  p a  i t ,  h a s  i t ?  A . Y es, s i r ,  th e  

sam e bell.

N o  C ro ss  E x a m in a t io n .
30



192

J o h n  F .  K a l a h e r — D ir e c t .

John F. Kalahee, sw o rn  a s  a  w itn ess  on be­
h a l f  o f th e  D e fe n d a n t,  te s tif ie s  a s  fo llow s:

Direct Examination by Mr. Hobart:

Q. Y o u  a r e  a  s u rv e y o r?  A . Y es, s ir.
Q. A n d  th e  sa m e  su rv e y o r  w ho  m ade some 

m e a s u re m e n ts  o f  a  w itn e s s  w ho  w a s  on  th e  stand  
10 th i s  m o rn in g ?  A . Y es, s ir .

Q. A n d  th o se  m e a s u re m e n ts  t h a t  w ere made 
o f t h a t  w itn e s s  a r e  c o r re c t  a s  s ta te d  by you a t  
t h a t  t im e  a r e  th e y ?  A . Y es, s ir .

Q. D id  y o u  m a k e  a  m a p  fo r  u s  in  th is  case? 
A . Y es, s ir .

Q. W h e n  d id  y o u  m ak e  th e  su rv ey ?  A. Oc­
to b e r  fo u r th ,  1 9 1 3 .

Q. D id  y o u  a f te rw a rd s  e x te n d  th e  m ap  a t  my 
re q u e s t?  A . Y es, s ir .

20 Q. T h is  b lu e  p r i n t  t h a t  I  sh o w  you , is  th a t  the 
m a p  t h a t  y o u  su rv e y e d ?  A . Y es, s ir.

Q. S ta te  g e n e ra l ly  w h a t  i t  show s? A. I t  shows 
th e  p h y s ic a l  c o n d i t io n s  a s  I  fo u n d  th em  around  
th e  c ro s s in g  a t  E a s t  T w e n ty  sev e n th  S tree t, i t  
sh o w s  th e  t r a c k  d o w n  a s  f a r  a s  T h ir ty -f irs t S treet, 
T w e n tie th  A v e n u e  a n d  th e  fen ces  a n d  th e  poles 
in  th e  im m e d ia te  v ic in i ty  o f th e  tra c k .

Q. I s  th e r e  a n y  s t r e e t  c ro s s in g  betw een  Thirty- 
f i r s t  S t r e e t  a n d  T w e n ty -sev en th  S tre e t?  A. No, 
s ir .

Q. A n d  th e  sc a le  o f  th e  m a p  is  w h a t?  A . One 
in c h  to  tw e n ty  fe e t, o ne  in c h  eq u a ls  tw en ty  feet.

Q. I s  t h a t  b a se d  u p o n  a n  a c tu a l  su rvey? A. 
Y es, s ir .

Qf. B y  y o u ?  A . Y es, s ir.
Q. A s s is te d  b y  w h o m ?  >A B y  M r. M allalieu.

Mr. ‘Hobart: I offer the map in evi­
dence .

40 Mr. Dix o n : I want to cross examine the
witness first.

Mr. Hobart: A ll right.
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By Mr. Dixon:
Q. T h is m a p  y o u  m a d e  w h e n ?  A . O c to b e r 

fourth , 1913 .
Q. D id  y o u  m a k e  th is  b lu e  p r i n t  O c to b e r 4 th ?

A. Yes, s ir. <
Q. O r th e  su rv e y  O c to b e r  f o u r th ?  A . I  g o t  

a ll my m e a su re m e n ts  o n  O c to b e r  f o u r th  a n d  I  
sim ply  ex ten d e d  th e  m a p  a  y e a r  l a t e r ,  o n  O cto- 10 
her tw e n tie th , j u s t  to  sh o w  th e  s t r e e t  f u r th e r  e a s t.

Q. D id  y o u  p u t  d o w n  a t  th e  c ro s s in g  h e re  a l l  
the  p h y sica l p o le s  e tc .?  A . Y es, s i r ,  a l l  t h a t  I  
found  there .

Q. D o y o u  sh o w  th e  c ro s s in g  g a te s  th e re ?  A . 
There w as n o t  a n y  th e re  w h e n  I  w a s  t h e r e ; th e r e  
w as ju s t  th e  p o s ts  th e r e  fo r  th e  c ro s s in g  g a te s .

Q. W h ere  w e re  th e  p o s ts ?  A . W e ll ,  th e y  a r e  
ind ica ted  th e re  o n  th e  m a p .

Q. T hey  a r e  n o t  so  m a rk e d ?  A . T h e n  I  d id  20  
no t d e s ig n a te  th e m  b y  a n y  w r i t in g ,  b u t  I  h av e  
got them  m a rk e d .

Q. W o n ’t  y o u  com e h e re  a n d  d e s ig n a te  th e m ?
A. (T he w itn e s s  d o es s o ) .

Q. M ark  o n  th e  m a p  w h a t  th e y  a r e ?  A . (T h e  
w itness does s o ) .

Q. W h a t d o  y o u  c a l l  th e m ?  A . G a te  b ase .
Q. W h a t d o  y o u  m e a n  b y  G a te  b a se ?  A . T h a t  

is the  base th e  g a te  i t s e l f  i s  f i t te d  on.
Q'. G a te  fo r  w h a t?  W h a t  k in d  o f a  g a te ?  A . 30 

A crossing  g a te .
Q. A n  a rm , d o  y o u  m e a n ?  A . T h e  a rm .
Q. I s  th e  b e ll p o s t  in d ic a te d  h e re ?  A . G ro ss­

ing bell ( in d ic a t in g )  in d ic a te s  th e  p o s t,  a n d  th e  
bell itse lf, t h a t  i s  th e  b e ll  p o s t  is  in d ic a te d  a n d  
th e  c ro ssin g  b e ll i s  th e re .

Q. T he c ro s s in g  b e ll  is  th e  c irc le  w i th  a  c ro s s  
in  i t  n e a r  th e  l in e  o f th e  fe n ce  o n  th e  e a s te r ly  
side? A . Y es, s ir .

Q. D o y o u  in d ic a te  h o w  h ig h  th e  b o a r d  fe n c e  
is? A. N o, s ir .

40
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Q. D id n ’t  y o u  m e a s u re  i t ?  A . Yes, sir.
Q- W h y  d id n ’t  y o u  in d ic a te  how  h ig h  i t  was? 

A . W e ll, t h a t  is  a  p la n ,  I  w o u ld  have  to  show 
th e  e le v a tio n  to  sh o w  th e  h e ig h th  o f th e  plan .

Q. C a n  y o u  te l l  u s  h o w  h ig h  i t  is?  A . Yes, sir.
Q. H o w  h ig h  w a s  i t ?  A . N in e  fee t high.
Q. T h a t  b o a r d  fen ce  is  in d ic a te d  h e re  by a 

l in e  p a r a l le l in g  th e  e a s t  T w e n ty -sev en th  S tree t 
a n d  is  t h a t  l in e  in te n d e d  to  show  th e  te rm in a tio n  
o f t h a t  fe n c e ?  A . N o, s ir .

Q. H o w  f a r  d o es  t h a t  fen ce  e x te n d  a lo n g  Twen­
ty -se v e n th  S tr e e t?  A . I  d o n ’t  k n o w ; I  d id  no t 
m e a s u re  i t  b a c k  T w e n ty -se v e n th  S tre e t.

Q. W h y  n o t?  A . W e ll, I  w a s  ju s t  s im p ly  m ak­
in g  a  m a p  o f  c o n d it io n s  a ro u n d  th e  crossing .

Q. W e re n ’t  y o u  to ld  to  ta k e  in to  consideration  
t h a t  fe n ce?  A . N o , s i r ;  I  w a s  s im p ly  to ld  to 

20 m a k e  a  su rv e y  o f  t h a t  c ro ss in g .
Q'. D id n ’t  y o u  u n d e r s ta n d  th e  su rv ey  of the 

c ro s s in g  w a s  to  e m b ra c e  th e  d ire c tio n  a n d  ex ten t 
o f  th e  fe n ce?  A . N o, s ir . I  d id  n o t  know  any­
th in g  a t  a l l  a b o u t  i t .  I  d id  n o t  k n o w  w h a t they 
w a n te d  th e  m a p  fo r .

Q. Y o u  c a n n o t  te l l  u s  f ro m  a n y  m em orandum  
h o w  f a r  t h a t  fe n ce  e x te n d s  a lo n g  T w enty-seventh  
S t r e e t?  A . N o , s ir .

Q . Y o u  h a v e  a n o th e r  l in e  o f a  b o a rd  fence th a t  
30  p a r a l le l s  th e  r i g h t  o f w a y  o f th e  ra ilro a d  com­

p a n y ?  A . Y es, s ir .
Q. I t  seem s to  jo in  th e  o th e r  fen ce?  A. Yes, 

s ir .
Q. H o w  f a r  d o es  t h a t  e x te n d  a lo n g  th e  ra il­

ro a d ?  A . I  c a n  te l l  y o u  th a t ,  t h a t  is  ab o u t two 
h u n d re d  a n d  n in e te e n  fee t.

Q. T h o se  tw o  l in e s  o r  p a i r s  o f lin e s  e a s t and
w e s t  a r e  th e  m a in  t r a c k s  a r e  th e y ?  A. They are
m a rk e d  o n  th e  m a p  th e re ,  I  d o n ’t  kn o w  w hich  one 

40
y o u  a r e  p o in t in g  to .
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Q. T hey  a r e  m a rk e d  “ W e s t”  a n d  “ E a s t ” ? A .
Yes, s ir , th e  m a in  l in e  t r a c k s .

Q. T hose a r e  th e  w e s tb o u n d  t r a c k s  a n d  th e  
eastbonnd  t r a c k s ?  A . Y es, s ir .

Q. A n d  J .  H . D ie d e r ic k  s id in g , w h a t  i s  t h a t ?
A. T h a t is  a  s id in g  a  sw itc h  t r a c k  t h a t  r u n s  in to  
the coa l y a r d  th e re .

Q. D oes t h a t  c o n n e c t  a lso  w i th  th e  m a in  t r a c k ,  
w ith  th e  w e s tb o u n d  t r a c k ?  A . Y es, s ir . 10

Q. H ow  f a r  d o es  t h a t  s id in g  p a r a l le l  th o se  
tw o m a in  t r a c k s ?  A . W h y , f ro m  th e  p o in t  o f th e  
sw itch  to  th e  e n d  o f th e  s id in g  is  1 1 2 6  fe e t.

Mr. Dix o n : T h a t  i s  a ll.
Mr. Hobart: The map is offered.
Mr. Dix o n : There is no objection.
A d m it te d  a n d  m a rk e d  “ D e fe n d a n t’s E x ­

h ib i t  D - l”  o f th i s  d a te .

By Mr. ‘Hobart:
Q. N ow , w ill  y o n  com e d o w n  to  th e  ea se l so 

th a t  I  c a n  a sk  y o u  to  p o in t  o u t  c e r ta in  o th e r  
m a tte rs  in  c o n n e c tio n  w i th  th is  b lu e  p r in t .  A s  
you see in  a  s o u th e r ly  d ir e c t io n  f ro m  E a s t  T w e n ­
ty  sev en th  S t r e e t  to w a r d  th e  r a i l r o a d  t r a c k s ,  
k ind ly  s ta te  w h e th e r  th e  s t r e e ts  c ro s s  th e  t r a c k s  
a t a n  a n g le  o r  d i r e c t ly  a c ro s s ?  A . T h ey  c ro s s  
a t  an  an g le  o f a b o u t  tw e lv e  d eg rees . I  d id  n o t  
m easure th a t .  T h a t  is  w h a t  I  g o t  f ro m  c a lc u la t-  30 
ing th e  t r i a n g u la r  m e a s u re m e n ts , t h a t  I  to o k  w i th  
a t r a n s i t ,  a n d  t h a t  a r e  c o r re c tly  sh o w n  o n  th e  
map.

Mr. Dix o n: H ow do you know they are 
correctly shown?

The W itness: W e ll, b e c a u se  t h a t  h a s  
to  b e  c o r re c t,  b e c a u se  I  h a v e  ta k e n  i t  f ro m  
th e  d if fe re n t  m e a s u re m e n ts  a n d  i t  h a s  g o t 
to  b e  c o r re c t. 40
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Q. I t  c a n n o t  b e  d if fe re n t  a n d  com e rig h t?  A. 
N o, s ir .

Q\ A s  y o u  a p p ro a c h  th e  r a i l ro a d  tra c k s  from 
th e  n o r th  w il l  y o u  s ta te  th e  d is ta n c e  from  the 
n o r th e r ly ,  th e  m o s t  n o r th e r ly  r a i l  o f th e  west 
b o u n d  t r a c k  to  th e  b o a rd  fen ce  a ro u n d  the  coal 
y a r d  m e a s u re d  a t  r i g h t  a n g le s?  A. T he corner 
o f th e  fe n ce  a t  r ig h t  a n g le s  f ro m  th e  n o rth  rail 

10 o f th e  w e s tb o u n d  t r a c k  is  th i r t y  fe e t an d  one 
in ch .

Q. W h a t  is  th e  d is ta n c e  fro m  th e  n o rth  ra il 
o f  th e  w e s tb o u n d  t r a c k  to  th e  b o a rd  fence ex­
te n d e d  a c ro s s  th e  h ig h w a y  a n d  m easu red  in  the 
l in e  o f  th e  h ig h w a y ?  A . T h a t  w ill  m easu re  about 
fo r ty -fiv e  fe e t  a p p ro x im a te ly ,  w ith in  a n  inch  or 
so . 1

Q. D id  y o u  g e t  th e  w h is t l in g  p o s t in d ica ted  on 
2 q  t h a t  m a p  a n y w h e re ?  A . Y es, s i r  (sh o w in g ).

Q. P o in t  i t  o u t  p le a se ?  A . (T h e  w itn ess  does 
s o ) .

Q. I t  i s  m a rk e d  W . P .?  A . Y es, s ir .
Q. A t  a  p o in t  a  s h o r t  d is ta n c e  w e st o f Thirty- 

f i r s t  S t r e e t?  A . Y es, s ir .
Q. D o  y o u  in d ic a te  th e  te le g ra p h  poles along 

th e  r i g h t  o f w a y  l in e s ?  A . Y es, s ir.
Q. R e fe r r in g  to  th i s  s id in g , is  th e re  a  siding 

le a d in g  f ro m  th e  w e s tb o u n d  t r a c k  to w a rd s  the 
3Q c o a l y a r d  a n d  th e  lu m b e r  y a r d ?  A . Yes, sir.

Q. A n d  w h e re  is  th e  sw itc h  p o in t  o f th a t  sid­
in g , h o w  f a r  f ro m  th e  T w en ty -sev en th  S tree t 
c ro s s in g ?  A . F o r ty -se v e n  fe e t a n d  six  inches 
f ro m  th e  c e n tr e  l in e  o f th e  c ro ssin g .

Q. H a v e  y o u  g o t a n y  m e a su re m e n ts  show ing 
th e  h e ig h th  o f th e  p o s t  on  w h ic h  th e  c ro ssin g  hell 
w a s  e r e c te d ?  A . W h y , no , s ir , I  d id  n o t take 
th e  h e ig h th ,  I  k n o w  w h a t  th e y  g e n e ra lly  are.

Q. W h at, a r e  th e y ?  A . W e ll, th e y  a re  about 
tw e lv e  fe e t h ig h .40



197

J o h n  F .  K a l a h e r — D i r e c t .

Q. H o w  f a r  is  t h a t  w h is t l in g  p o s t  to  w h ic h  
you have  a lr e a d y  r e fe r r e d ,  h o w  f a r  is  t h a t  f ro m  
the T w e n ty -sev en th  S t r e e t  c ro s s in g ?  A . 1 2 2 5  

feet east.
Q'. A n d  h o w  f a r  is  T h ir ty - f i r s t  S t r e e t  f ro m  

T w enty-seven th  S t r e e t?  A . A b o u t  1 4 9 7  f e e t  to  
the in te rs e c tio n  o f b o th  s tre e ts .

Q. B e tw een  T w e n ty -se v e n th  S t r e e t  a n d  T h ir ty -  
firs t S tr e e t  is  th e  t r a c k  s t r a ig h t?  A . Y es, s ir .

Q. A n d  fo r  h o w  lo n g  a  d is ta n c e  f u r th e r  d o  th e  
tra c k s  c o n tin u e  to  b e  s t r a ig h t?  A . A b o u t  a  h u n ­
d red  a n d  t h i r t y  fe e t  f u r th e r .

Q. D id  you  a lso  m a k e  a n o th e r  p la n  a t  m y  r e ­
quest sh o w in g  th e  lo c a t io n  o f c e r t a in  b u i ld in g s  in  
th e  n e ig h b o rh o o d  o f th e  c ro s s in g ?  A . Y es, s i r .

Q. T h is  p la n  t h a t  I  sh o w  y o u , is  t h a t  m a d e  b y  
you fro m  a c tu a l  s u rv e y ?  A . Y es, s i r .

Q. A n d  does t h a t  sh o w  in  a d d i t io n  to  th e  su r-  2Q  
ro u n d in g s  im m e d ia te ly  a r o u n d  th e  c ro s s in g  c e r ­
ta in  b u ild in g s  a r o u n d  N in e te e n th  A v e n u e ?  A .
Yes, s ir.

Mr. H o b a r t : I  o ffe r th e  seco n d  a n d  
s m a lle r  b lu e  p r i n t  in  ev id en ce .

The Court: Admitted.
M a rk e d  “ E x h ib i t  D -4 .”

Q. N ow , in  re fe re n c e  to  th e  s m a ll  b lu e  p r i n t  
th is  house  s to o d  h o w  f a r  i s  t h a t  f ro m  th e  c ro ss- 30 
ing?  A . F ro m  th e  n o r th  r a i l  o f th e  w e s tb o u n d  
tra c k  i t  i s  f o u r  h u n d r e d  a n d  se v e n ty  sev e n  a n d  
one h a lf  feet.

Q. D o you  k n o w  h o w  f a r  M rs . S tr o u ts b e rg  
lived  fro m  th e re ?  A . T h a t  i s  i t  h e re .

Q. H av e  y o u  a n y  m e a s u re m e n t  o h o w in g  th e  a r ­
ra n g e m e n t o f th e  w ire s  a n d  c i r c u i t s  fo r  th e  c ro s s ­
ing  b e ll?  A . I  h a v e  th e  m e a s u re m e n t f ro m  w h e re  
the  c irc u it  s t a r t s  e a s t.

Q. T h a t  w o u ld  b e  fo r  th e  w e s tb o u n d  t r a c k ?  4 0  

A. Y es, s ir .
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By Mr. Dix o n:

Q. W h e n  d id  y o u  m a k e  th a t ?  jA. O ctober the 
fo u r th .

¡Q. W a s  th e  c i r c u i t  in  th e  sam e co n d itio n  then 
a s  i t  w a s  o n  th e  d a y  o f  th e  a c c id e n t?  A. I  don’t 
kn o w .

Q. D id  y o u  h e a r  i t  w a s  c h a n g e d ?  A . No, sir.
Q’. Y o u  w e re  j u s t  a b o u t  to  te l l  u s  a b o u t the 

b e ll  c i r c u i t  m e a s u re d  b y  y o u  on  th e  fo u rth  of 
O c to b e r, 1 9 1 3 . W i th  p a r t i c u la r  re fe ren ce  to  the 
w e s t  b o u n d  t r a c k s  s t a te  h o w  f a r  f ro m  th e  cross­
in g  t h a t  c i r c u i t  b eg a n . A . 1415  fe e t an d  three 
in c h e s  to  th e  c e n te r  l in e  o f  E a s t  2 7 t h  S tree t.

Q. H o w  w e re  y o u  a b le  to  d e te rm in e  th a t  loca­
t io n ?  A . W e ll ,  I  m e a s u re d  d o w n  a lo n g  the  track  
u n t i l  I  c a m e  to  th e  jo in t  d o w n  a t  a  b a tte ry  box 
t h a t  th e y  h a v e  p la c e d  th i s  s id e  of 3 1 s t  S treet 

2 0  w h e re , a s  th e  t r a i n  goes over, i t  r in g s  th e  bell— 
w h e re  th e  r a i l  i s  b o n d ed .

Q. Y o u  c a n  te l l  b y  th e  w ire s  on  th e  ra il?  A. 
Y es.

Q. D id  y o u  a lso  m e a s u re  h o w  f a r  th a t  c ircu it 
e x te n d s  to  th e  w e s t  o f th e  c ro ss in g ?  A. I  did. 
I t  e x te n d s  f ro m  th e  c e n te r  o f th e  c ro ssin g  about 
tw e n ty -se v e n  fee t.

Q. T w e n ty -sev en  fe e t  f ro m  th e  c e n te r  p o in t of 
th e  c ro s s in g ?  A . Y es.

30 Q. H o w  w id e  is  th e  c ro ss in g  i ts e lf  a t  th a t 
p o in t?  A . T h e  c ro s s in g  i t s e l f  a t  t h a t  p o in t is 
tw e n ty -e ig h t  fe e t  a n d  th r e e  inches.

By the Court:
Q. T h a t  p o in t  tw e n ty -se v e n  fee t, is  th a t  w here 

i t  s h u ts  i t  o ff?  A . A s  th e  t r a in  goes over, it  
s to p s  th e  b e ll.

By Mr. 'Hobart:
Q. A s  soon  a s  th e  w h e e ls  go p a s t  th a t  point40
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the c i rc u i t  is  o p e n  a n d  th e  b e ll  s to p s  r in g in g ;  is  
th a t  r ig h t?  A . T h a t  is  th e  id e a .

Q. D id  y o u  m e a s u re  th e  e a s t  b o u n d  c i r c u i t?  A . 
No, s ir.

Q. A re  th e y  s e p a ra te  c i r c u i ts ?  A . Y es.
Q. B u t  o n ly  o ne  b e ll?  A . O n e  b e ll, tw o  c i r ­

cuits.
Q. D o y o u  k n o w  w h e th e r  th e  g e n e ra l  p la n  of 

the  e a s t  b o u n d  c i r c u i t  i s  th e  sa m e  a s  th e  w e s t  
bound c irc u it ,  t h a t  is  " to  sa y , a p p ro a c h in g  fo r  a  
co n sid erab le  d is ta n c e , r in g in g  th e  b e ll, a n d  s to p ­
p ing  a f te r  th e  t r a i n  p a s s e s  b e y o n d  th e  c ro s s in g ?  
A. Yes, s i r ;  i t  is.

Q. D id  y o u  m a k e  som e o b s e rv a tio n s  o f th e  ex ­
te n t  o f th e  v iew  a p p r o a c h in g  th i s  c ro s s in g  fro m  
n o rth  a n d  lo o k in g  to w a r d s  N ew  Y o rk ?  A . Y es, 
sir.

Q\ W h en  d id  y o u  m a k e  y o u r  o b s e rv a tio n s ?  A. 
W hy, I  m ad e  th e m  a t  tw o  d if fe re n t  tim e s . I  m a d e  
th e  f irs t on  O c to b e r 4 th ,  1 9 1 3 , a n d  I  m a d e  one 
also on  O c to b e r 30 th ,  1 9 1 4 .

Q. W a s  th e  v iew  o n  th e s e  tw o  d if fe re n t  o c c a ­
sions th e  sam e  o r  o th e rw is e ?  A . W e ll, i t  v a r ie d  
a l i t t le  on  a c c o u n t o f th e  o b je c t  t h a t  I  w a s  u s in g . 
The la s t  t im e  I  u se d  a  t r a in .  T h e  t im e  b e fo re  
th a t  I  s im p ly  h a d  a  s ig h t in g  p o ll. I  c o u ld  see  
fu r th e r  b a c k  w i th  th e  s ig h t in g  p o ll  th a n  w i th  
th e  o th e r  o b jec t. I t  v a r ie d  so m e tim e s  tw e lv e  fe e t, 
som etim es f if te e n  fe e t.

Q. S u b s ta n t ia l ly  i t  is  a b o u t  th e  s a m e ?  A . 
A b o u t th e  sam e.

Q. W h e re  d id  y o u  ta k e  y o u r  p o s i t io n  in  th e  
h ighw ay  in  o rd e r  to  m a k e  th i s  o b s e rv a tio n ?  A . 
In  th e  c e n te r  o f th e  h ig h w a y .

Q. A ll o f th e m  w e re  m a d e  in  th e  c e n te r  o f  th e  
h ig h w ay ?  A . Y es.

Q. F ro m  w h a t  p o in t  d id  y o u  m a k e  y o u r  m e a s  
u rem en ts , t h a t  is , f ro m  w h a t  p a r t  o f th e  c ro ss  
iog?  A . T h e  c e n te r  o f th e  c ro s s in g .
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Q. M e a su re d  in  th e  l in e  o f th e  h ighw ay? A 
Y es, s ir .

Q. A n d  in  th e  m id d le  o f th e  h ig h w ay ?  A. In 
th e  m id d le  o f th e  h ig h w a y .

Q. S ta te  w h a t  th e  e x te n t  o f th e  v iew  w as a t a 
p o in t  tw e n ty -f iv e  fe e t  n o r th  o f th e  n o r th  ra il of 
th e  w e s t  b o u n d  t r a c k ,  m e a s u re d  in  th e  line of 
th e  h ig h w a y  a s  y o u  h a v e  d e sc rib e d ?  A. Twenty-

10 five fe e t  n o r th ?
Q. T w en ty -fiv e  fe e t  n o r th ;  yes, n o rth . A. 2037 

fee t.
Q. N o r th  o f th e  n o r th  r a i l  o f th e  w e st bound 

t r a c k ?  A . N o r th  o f  th e  n o r th  ra i l .

By the Court:
Q*. T h a t  is  lo o k in g  e a s tw a rd ?  ¡A. Yes, sir.

By Mr. 'Hobart:
SO Q. D id  y o u  ta k e  a n y  v iew s  a t  fo rty -tw o  feet 

a n d  a t  fo rty -fiv e  fe e t?  A . Y es, s ir .
Q. W h a t  w a s  th e  e x te n t  o f  th e  v iew  a t  forty- 

tw o  fe e t  a n d  a t  fo rty -fiv e  fe e t?  A . T he same 
v iew , 1 7 7 0 .5 .

Q. T h a t  w as a lso  lo o k in g  to w a rd s  the  east? 
A . Y es, s ir .

Q. S a m e  d ire c t io n  a s  th e  o th e r  v iew ? A. Yes.
Q. A n d  th e  d is ta n c e  th e r e  a lso  m easu red  from  

th e  sa m e  r a i l ?  A . Y es, s ir .
30  Q . D id  y o u  ta k e  a n y  o th e r  v iew s?  «A. Yes, 

s i r ; I  to o k  o n e  a t  4 7  f e e t  back .
Q. W h a t  w a s  th e  v iew  a t  47  fe e t?  A. 1098 .4 .
Q. D id  y o u  ta k e  a n y  a t  50  fe e t?  A. Yes, sir.
Q . W h a t  w a s  th e  v iew ?  A . 461  feet.
Q. A n d  a t  55  fe e t. A . 2 6 0 .7 .
Q A n d  a t  6 0 . A  1 7 0 .6 .
Q . A n d  a t  75  fe e t. A . 100  fee t.
Q'. A n d  a t  10 0  fe e t?  A . 7 4 .3 .
Q. N ow , g o in g  b a c k  to  th e  v iew  a t  25  feet, d id

40
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you m ak e  a n y  o b s e rv a tio n s  b e tw e e n  2 5  f e e t  a n d  
42 fe e t to  see b o w  th e  v iew  w a s  in  b e tw e e n  th o s e  
tw o p o in ts ?  A  N o , s ir .  !

By the Court:
Q. W h a t  d id  y o u  s a y  th e  v iew  a t  4 2  fe e t  w a s?

A. 1 770 .5 .

By Mr. Hobart:
10

Q. D id  y o u  h a v e  th e  s a m e  v iew  a t  4 5  fe e t?  A .
Yes.

Q. So t h a t  th e r e  w a s  n o  c h a n g e  b e tw e e n  4 2  
fee t a n d  45  fe e t?  A . N o , s i r .

Q. L e t m e a s k  y o u  s o m e w h a t o f  a  g e n e ra l  q u e s ­
tion . A t  45  f e e t  d id  t h i s  c o a l y a r d  fe n ce  o b s t r u c t  
y o u r v iew ? A . Y es, s ir .

Q. To w h a t  e x te n t?  A . W e ll, th e  e x te n t  o f  
th e  d iffe rence  b e tw e e n  w h e n  y o u  a r e  c le a r  o f i t —  
you can  see d o w n  th e  t r a c k  fo r  2 0 3 7  fe e t, a n d  a s  2o 1 
you go b a c k  to  4 2  f e e t  th e  fe n c e  s t a r t s  to  c u t  off 
y o u r v iew , to  th e  e x te n t  o f th e  d iffe re n c e  b e tw e e n  
2037  fe e t a n d  1 7 7 0  fe e t.

Q. I s  th e re  a n y th in g  e lse  a t  t h a t  p o in t  o u ts id e  
of th e  fen ce?  A . N o , s ir .

Q. T h en  a t  42  f e e t  a n d  4 5  f e e t  th e  fe n ce  o b ­
s tru c ts  th e  v iew  to  th e  s a m e  e x te n t?  A . Y es.

Q. Y ou  c a n  s t i l l  see  1 7 7 0  fe e t?  A . Y es.
Q. W o u ld  t h a t  b r in g  y o u  e a s t  o f  3 1 s t  S tr e e t?

A. I  th in k  so. Y e s ;  t h a t  w o u ld  b e  e a s t  o f 3 1 s t  30  
S tr e e t ;  yes, s i r ;  f u r th e r  do w n .

Q. T h en , a s  y o u  go  f u r th e r  b a c k , th e  v iew — A .
B ecom es s m a lle r .

Q. A s y o u  h a v e  d e s c r ib e d ?  A . Y es.
Q\ W h o  a s s is te d  y o u  in  ta k in g  th e s e  v iew s?

A. W h y , a  m a n  b y  th e  n a m e  o f  M r. M a lla lie u .
Q. I  w ish  y o u  w o u ld  d e sc r ib e  a  l i t t l e  m o re  in  

d e ta il  j u s t  h o w  y o u  to o k  th e m ?  A . W h y , w e  ✓
m easu red  d o w n  th e  c e n te r  o f  2 7 t h  S t r e e t  a n d  
m easu red  off th e se  d is ta n c e s ,  2 5  fe e t, 42  fe e t, 45 40
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fe e t, a n d  so on , u p  to  100 fe e t, a n d  se n t  a man 
d o w n  th e  t r a c k  w i th  a  p o ll  w h e re  y o u  could see 
in  a  s t r a ig h t  l in e , so  w e  m a rk e d  t h a t  p o in t; and 
t h a t  w a s  o u r  c le a r  v is io n , a n d  w e m easu red  from 
w h e re  t h a t  p o in t  w a s  m a rk e d  o n  th e  tra c k  to  the 
c e n te r  o f 2 7 t h  S tr e e t .

Q. Y o u  s p e a k  o f a  p o ll. 'H ow  h ig h  above the 
g ro u n d  w a s  th e  p o ll?  A . Y o u  m ean  th e  crossing 

10 p o ll?
Q. N o ; th e  s ig h t  p o l l?  A . S ix  fe e t h igh.
Q. H o w  h ig h  is  a  lo co m to iv e , do  you  know? 

A . I  c o u ld  n o t  t e l l  you .
Q. I t  is  c o n s id e ra b ly  m o re  th a n  six  feet high, 

is  i t  n o t?  A . O h, yes.
By the Court:

Q. H o w  h ig h  w e re  y o u  w h e n  th e se  view s were 
ta k e n ?  A . S ta n d in g  u p .

Q. W h e n  y o u  m a d e  th e  m e a su re m e n ts  an d  the 
d is ta n c e s  w i th  y o u r  n a k e d  eye?  A . S tan d in g  on 
th e  s tre e t.

By Mr. H obart:
Q. H o w  h ig h  w o u ld  t h a t  b r in g  y o u r  eye above 

th e  g ro u n d , a b o u t?  A . F iv e  fe e t, e igh t.
Q. Y o u  h a v e  a  r u le  in  y o u r  p o ck e t?  A. Yes, 

s ir .
Q. T h is  m a p  is  m a d e  w ith  a  ru le ?  A. W ith  a 

s te e l ta p e .
~30 Q. I  m e a n  to  s c a le ?  A . T o  sca le , yes.

Q. W il l  y o u  com e h e re  a n d  in d ic a te  on this 
m a p  w i th  in k  th e  in i t i a l  p o in t  fro m  w hich you 
m a d e  y o u r  m e a s u re m e n t  a n d  to  w h ich  you have 
te s t i f ie d ?  A . (W itn e s s  d o e s  s o ) .

Q N ow , s ta n d in g  a t  t h a t  p o in t  how  fa r  could 
y o u  see d o w n  th e  t r a c k  to  th e  ea s t?  A. Two 
th o u s a n d  a n d  t h i r t y  se v e n  fee t.

Q. A n d  w h y  c a n ’t  y o u  see f u r th e r ?  A - There 
40  is  a  c u rv e  o f th e  t r a c k  w h e re  i t  goes around.
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Q. I n  w h ic h  d i r e c t io n ?  A . G oes n o r th .
Q. N ow , w h a t  i s  th e  d is ta n c e  f ro m  th e  m o s t  

n o rth e r ly  r a i l  o f  th e  s id in g  to  th e  n o r th e r ly  r a i l  
of th e  m a in  t r a c k ?  A . A b o u t  s ix te e n  a n d  o n e  
h a lf feet.

Q. T a k in g  y o u r  i n i t i a l  p o in t  a n d  m e a s u r in g  
back to  th e  h u n d re d  a n d  f o r ty  fo o t  p o in t  w a s  
the o b se rv a tio n  m a d e  a t  o n e  h u n d re d  f e e t ;  m e a s ­
u re  i t  off on  th e  d ia g r a m ;  th o s e  w e re  th e  tw o  ex  10 
trem e p o in ts  t h a t  y o u  to o k ?  A . Y es, s ir .

Q. D id  y o u  lo c a te  o n  th i s  m a p  th e  l i t t l e  r e d  
house? A . N o, s i r .

Q. D o y o u  k n o w  o f a n y  l i t t l e  r e d  h o u se  f ro m  
w hich th is  e n g in e  c a m e ?  A . N o , s i r ;  I  d o n ’t  r e ­
m em ber a n y  l i t t l e  r e d  h o u se  d o w n  h e re .

jQ. No, d o w n  h e re  w h e re  th e  e n g in e  ca m e  f ro m ?
A. No, s ir .

Q. O n th e  r ig h t  o f w a y ?  A . N o , s ir .  2Q

By the Court:
Q. I s  t h a t  b o a r d  fe n ce  c o n t in u o u s ?  A . T o  th i s  

p o in t h ere .
Q. A n d  d o e s  i t  jo in  to  th e  o n e  a t  T w e n ty -sev ­

en th  S tr e e t?  A . Y es, s i r .
Q. H o w  f a r  i s  t h a t  m e a s u re d  a t  r ig h t  a n g le s  

from  th e  w e s tb o u n d  t r a c k ?  A . T h i r ty  f e e t  a n d  
one inch . '

Q. W h e n  y o u  go  b a c k  o n e  h u n d r e d  f e e t  d o e sn ’t  
th a t  o b s tru c t  y o u r  v iew  d o w n  th e  t r a c k ?  A . Y es, 
s i r ;  i t  does.

By Mr. Dixo n:
Q. H ow  f a r  c a n  y o u  see  d o w n  th e  t r a c k ?  A . 

S even ty -fou r fe e t a n d  th r e e  in ch es .
Q. I s  t h a t  c o r re c t ,  a c c u r a te  I  m e a n ?  A . Y es, 

sir.
Q. T h a t  is  a c ro s s  th e  ed g e  o f th e  fe n c e ?  A ,

Yes, s ir .
40
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Q .  N o w  y o u  sa y  y o u  w e n t  o v er th i s  s ig n a l sys- > 
te m  c i r c u i t  a n d  m e a s u re d  t h a t ?  A . Y es, sir.

By the Court:
Q. Y o u  s a y  y o u  to o k  th e s e  m e a su re m e n ts  s ta rt­

in g  a t  tw en ty -fiv e  fe e t a n d  so  b a c k  to  one hun 
d re d  fe e t  f ro m  w h ic h  t r a c k ?  A . F ro m  th e  north 
r a i l  o f th e  w e s tb o u n d  t r a c k .

10 Q. T h a t  w a s  th e  c lo s e s t  m i l  to  p eo p le  coming 
d o w n  T w e n ty -se v e n th  S tr e e t?  A . Y es, s ir.

By Mr. Dix o n :
Q. N ow , d o  y o u  k n o w  a n y th in g  a b o u t th a t  sig­

n a l  sy s te m ?  A . W h y , n o ;  e x c e p t t h a t  w here the 
r a i l s  a r e  b o n d ed .

Q. W h a t  d o  y o u  m e a n  b y  t h a t ?  A . T he rails 
a r e  jo in e d  to g e th e r  by  w ire s  a n d  m ak es  a  con­
t in u o u s  c i r c u i t  to  th e  bell.

Q A  *

Q. A re  th o s e  w ire s  ex p o se d  to  v iew ?  A. Yes, 
s i r .

Q. S o  y o u  c o u ld  te l l  th e m ?  A . O h, yes.
Q. A re n ’t  th e re  o th e r  w ire s  th e re ?  A. There 

a r e ,  b u t  y o u  c a n  a lw a y s  te l l  a  b e ll w ire .
Q. H o w  c a n  y o u  te l l  th e m ?  A . T h ey  w ay they 

a r e  c o n n e c te d  w i th  th e  ra il .
Q. H o w  a r e  th e y  jo in e d ?  A . W h e re  th e  rails 

com e to g e th e r .
3 0  Q’. D o n ’t  th e y  fo llo w  o n ?  A . N o, ju s t  a t  the

e n d s  o f th e  r a i l s .
Q. A n d  th e n ?  A . T h a t  m a k e s  th e  c irc u it  and 

c a r r ie s  i t  o n  d o w n  to  th e  b e ll.
Q. A n d  th e n  r in g s  th e  b e ll?  A . Y es, sir.
Q. D id  y o u  s t a r t  to  m e a s u re  t h a t  from  the 

p o le  in d ic a te d  h e re  o n  th e  m a p ?  A . N o ; I  meas­
u r e d  i t  f ro m  th e  c e n te r  o f  th e  c ro ssin g .

Q. N ow , t h a t  b e ll, w h a t  is  lo c a te d  a t  th e  foot 
o f t h a t  p o s t?  A . A  b a t t e r y  box .

4 0  Q. A  b a t t e r y  b o x ?  A . Y es, s ir .
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Q. W h a t  k in d ?  A . I  d o n ’t  kn o w .
Q. W e t o r  d ry ?  A  I  c o u ld n ’t  te l l  y o u .
Q. H o w  do  y o u  k n o w  i t  is  a  b a t te r y  b o x ?  A . 

I t  w as  m a rk e d .
Q. A n d  y o u  m e a s u re d  fro m  o n e  b a tte ry -b o x  to  

th e  o th e r  b a t te ry -b o x ?  A . N o ;  d o w n  to  w h e re  i t  
is  bonded .

Q. T o  th e  e n d ?  A . W h e re  i t  i s  jo in e d .
Q. D o th e y  h a v e  tw o  b a t t e r y  b o x es  o r  o n ly  

one? A . I  th in k  tw o .
Q. O ne a t  e a c h  e n d ?  A . I  th in k  so
Of. Y o u  h a d  to  k n o w  in  o r d e r  to  te l l  w h e re  th e  

end  w a s?  A . I  c o u ld  te l l  th e  w a y  th e  r a i l s  a r e  
bonded .

Q. Y o u  m e a n  t h a t  th e re  w a s  a  lo n g  d is ta n c e  
w here  th e r e  w a s  n o  w ire s ?  A . T h e re  is  a  p ie c e —  
I  d o n ’t  k n o w  w h a t  y o u  c a l l  i t .

Q. W h a t  d o  y o u  m e a n  b y  b o n d e d ?  Y o u  m e a n  
th e  w ire  g oes th ro u g h  th e  r a i l  o r  w h a t?  A . C o n ­
n ec ts  th e  r a i l s  to  th e  b e ll.

Q. H o w  is  i t  f a s te n e d  to  th e  r a i l ?  A . I  d o n ’t  
know  th a t .

Q. I t  h a s  to  b e  in  c o n ta c t  w i th  e a c h  r a i l ?  A . 
Yes, s ir .

Q. I f  th e  c o n ta c t  is  b ro k e n  th e  c o n n e c tio n  i s n ’t  
th e re ?  A . N o , s ir .

Q. A n d  th e n  th e  th in g  is  o u t  o f  o rd e r?  A . I  
su p p o se  so.

Q. Y o u  m a d e  y o u r  e x a m in a tio n  o n  w h a t  d a y ?  
A. O c to b e r fo u r th ,  1 9 1 3 .

Q. I  sh o w  y o u  a  p h o to g ra p h  o f th e  w ire  o r  
w ire s  o r  w h a t  a p p e a r s  to  b e  a  w i r e ;  w a s  t h a t  
w h a t y o u  c a ll  a  b o n d in g  w ire ?  A . I  g u ess  so ; 
I d o n ’t  kn o w .

Q. T h a t  is  th e  o n ly  w ire  th e re ,  i s n ’t  i t ?  A . 
T h a t  is  th e  o n ly  w ire  sh o w n  in  t h a t  p h o to g ra p h .

By the Court:
Q. I s  t h a t  th e  o n e  y o u  m e a s u re d  to ?  A . I

10

so

30
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m e a s u re d  to  th e  w ire — I  m e a s u re d  to  th e  connec­
t io n .

Q. W a s  i t  th e  sa m e  a s  is  n o w  show n  you? A.
Y es, s ir .

By Mr. Dix o n :
Q. W a s  t h a t  th e  s a m e ?  A . Y es, s ir .

10 A t  th i s  p o in t  a n  a d jo u rn m e n t  w as taken
u n t i l  T h u rs d a y ,  th e  t h i r d  d a y  of Decem­
b e r , n in e te e n  h u n d re d  a n d  fo u rte en , a t  ten 
o ’c lo c k  A . M.

P a te r s o n ,  N . J . ,  D e cem b er 3 rd , 1914 .

T h e  t r i a l  w a s  re s u m e d  th i s  d a te  p u rs u a n t  to 
a d jo u rn m e n t.

P r e s e n t :  M r. D ix o n , M r. F a rm e r ,  M r. Collins, 
20  M r. H o b a r t .

J ohn F. Kalaher, recalled on the part of the 
defendant, testifies as follows:

Cross Examination by Mr. Dixo n:

Q'. M r. K a la h e r ,  I  th in k  w e  w ere  exam ining 
a b o u t  a  l i t t l e  p h o to g ra p h  y e s te rd a y ?  A. Yes, sir.

Q. T h a t  is  th e  o n e  y o u  te s tif ie d  a b o u t yester­
d a y  m o rn in g  (s h o w in g  w itn e s s  p h o to g ra p h )?  A. 
Y es, s i r .

Mr. Dix o n : I w ill have this photograph 
marked for identification.

T h e  s a id  p h o to g ra p h  is  m ark e d  “P la in ­
t i f f ’s P -6  fo r  id e n t i f ic a t io n ” o f th is  date.

Q. I  u n d e r s to o d  y o u  to  sa y  y e s te rd a y  th a t  you 
d id  n o t  m e a s u re  th i s  a n g le , i ts e lf ,  th e  o b tu se  angle 

^  o f  th e  n o r th e a s t  in te r s e c t io n  o f th e  fence. A. I
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m easu red  th e  a n g le  b u t  I  d id n ’t  m e a s u re  i t  w i th  
a  t r a n s i t .

Q. G e n e ra lly  y o u  do  m e a s u re  a n g le s  w ith  a  
t r a n s i t  do y o u  n o t?  A . N o, s ir .

Re-Direct Examination by Mr. Hobart:

Q. R e fe r r in g  to  th i s  p ic tu r e  m a rk e d  P -6  fo r  
id en tific a tio n  y o u  d o n ’t  k n o w  w h e re  t h a t  w a s  10 
taken , I  su p p o se ?  A. N o , s i r ;  I  h av e  n o t  a n y  id e a .

Q. D oes t h a t  look  lik e  th e  g e n e ra l  a r r a n g e ­
m en t of th e  w ire s  b y  w h ic h  th e  r a i l s  a r e  b o n d e d ?
A. S o m ew h at, yes , s ir .

Q. I s  th e re  a n y th in g  o n  th i s  f ro m  y o u r  re c o l­
lection , d iffe rs  f ro m  w h a t  th e r e  w a s  a t  E a s t  2 7 t h  
S tre e t c ro ss in g ?  A . W h y , I  c o u ld  n o t  t e l l  w h e re  
th a t  p h o to g ra p h  w a s  ta k e n . I t  lo o k s  to  m e a s  i f  
th e  w ires , o ne  o f th e  w ire s  w a s  b ro k e n , so m e th in g  
like th a t ,  in  t h a t  p ic tu r e ,  I  d o n ’t  k n o w  w h e th e r  20  
i t  is  o r  n o t, i t  lo o k s  a  l i t t l e  to o  lo n g  fo r  th e  
jo in t.

Q. B u t i t  sh o w s th e  g e n e ra l  a r r a n g e m e n t  o f 
co n n ec tin g  th e  tw o  b o n d s?  A . Y es, s ir .

Q. R e fe ren c e  w a s  m a d e  y e s te r d a y  to  a  l i t t l e  
red  house  o r  re d  b u i ld in g  o f  som e k in d , d id  y o u  a t  
m y re q u e s t go d o w n  to  th e  c ro s s in g  l a s t  n ig h t?
A. Y es, s ir .

Q. D id  y o u  lo o k  fo r  th e  r e d  b u ild in g ?  A . Y es, 
sir. 30

Q. D id  y o u  fin d  i t ?  A . Y es, s i r .
Q. W h e re  w as  i t ?  A . I t  w a s  2 0 1 0  f e e t  f ro m  

th e  c e n te r  o f th e  c ro s s in g  o n  th e  s o u th  s id e  o f  th e  
tra c k , a b o u t th e  s t a r t i n g  o f th e  p o in t  o f  th e  
curve.

Q. W h e re  w a s  i t  w i th  re fe re n c e  to  3 1 s t  S tr e e t?
A. I  sh o u ld  im a g in e  i t  w o u ld  b e  a b o u t  15 0  to  1 7 5  
fee t fro m  31 s t  S tre e t .

Q. E a s t  o r  w e s t?  A . I t  w a s  e a s t.
40
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Q. T h a t  is  f u r th e r  to w a r d s  N ew  Y ork? A. 
F u r t h e r  to w a r d s  N e w  Y o rk .

Q. C a n  y o u  see  t h a t  r e d  b u ild in g  from  the 
c ro s s in g ?  A . Y es, s ir .

Q. W h a t  k in d  o f  b u i ld in g  w a s  i t ?  A. I t  was 
a  s m a ll  s ta b le  I  th in k  o r  a  sh e d  fo r  wagons or 
h o rs e s  o r  so m e th in g .

Re-Cross Examination by Mr. Dixon:

Q. A g a in  r e f e r r in g  to  th i s  p h o to g ra p h  plaintiff 
P -6  fo r  id e n t i f ic a t io n  w ill  y o u  in d ic a te  w h a t i t  is 
t h a t  y o u  s a y  lo o k s  l ik e  a  b ro k e n  w ire , m ark  it  
o n  th e re .  A . I  d o n ’t  k n o w  w h e th e r  i t  is  a  broken 
w ire , t h a t  is , m y  ju d g m e n t  on ly .

Q. I t  lo o k s  l ik e  a  b ro k e n  w ire  w h ich  h as been 
tw is te d  u p , d o es  i t  n o t?  A . (T h e  w itn ess  marks 

20  o n  th e  p h o to g ra p h  w ith  in k .)
Q. I t  lo o k s  l ik e  a  b ro k e n  w ire  t h a t  h ad  been 

tw is te d  d o es i t  n o t?  A . Y e s ;  i t  does,
Q. A n d  i f  t h a t  w e re  o n e  o f  th e  b o n d in g  wires, a 

p a r t  o f  th e  b e ll sy s te m  t h a t  w a s  b roken  and 
th e  e n d  tw is te d  w o u ld  i t  a f fe c t th e  b e ll?  A. I 
d o n ’t  k n o w , I  c o u ld  n o t  t e l l  you .

Q,. W e ll ,  th e  p u rp o s e  o f  th e  w ire  is  to  make 
th e  c o n n e c tio n , is  i t  n o t?  A . I  su p p o se  so.

F rederick D. Pangborn, sworn as a witness on 
the part of the defendant, testifies as follows:

D irect Examination by Mr. Hobart :

Q. Y o u  a r e  a  p h o to g ra p h e r?  A . Y es, sir.
Q. D id  v o u  m a k e  so m e p h o to g ra p h s  of this 

c ro s s in g  a t  E a s t  T w e n ty -S e v e n th  S tree t. P a te rso n / 
A . Y es.

Q. W h e n  d id  y o u  m a k e  th e m ?  A . Septem ber 
tw e n ty -n in th ,  1 9 1 3 .

Q . Y o u  m a d e  th e m  S e p te m b e r  tw en ty -n in th , 
1 9 1 3 ? A . S e p te m b e r  tw e n ty -n in th ,  1 913 .
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Q. A re  th e s e  th e  p h o to g ra p h s  w h ic h  I  sh o w  
you? A. Y e s ; th e s e  a r e  th e  p h o to g ra p h s ,

Q. I  n o tic e  a  n u m b e r  in  th e  le f th a n d  c o r n e r  o f  
each p h o to g ra p h , b e g in n in g  w ith  4 0 9 5 . W h a t  is  
th a t?  A . T h a t  r e p re s e n ts  th e  n u m b e r  o f th e  
n ega tive  ta k e n . I  n u m b e r  a l l  n e g a tiv e s  ta k e n .

Q, (S h o w in g  w itn e s s .)  I  sh o w  y o u  sev en  p h o to ­
g rap h s. W e re  th e s e  a l l  ta k e n  b y  y o u  o n  S e p te m b e r  
tw e n ty -n in th , 1 9 1 .3 ? A . Y es, s i r ;  th e y  w e re  a l l  
tak en  by m e o n  t h a t  d a y .

Q. W h e n  y o u  to o k  th e s e  p h o to g ra p h s  d id  y o u  
m ake a  m e m o ra n d u m  o f  w h e re  y o u  s to o d  w h e n  
they  w ere  ta k e n ?  A . I  d id .

Q. C o rre s p o n d in g  to  y o u r  file  n u m b e r?  A . I t  
co rresp o n d s  to  th e  file  n u m b e r.

Q. C a llin g  y o u r  a t te n t io n  to  p h o to g ra p h  n u m b e r
4095 , w h e re  w a s  t h a t  ta k e n ?  A . T h a t  w a s  ta k e n  
looking  e a s t  o v e r th e  n o r th  r a i l  o f  th e  w e s tb o u n d  20 
tra c k  in  th e  c e n te r  o f th e  h ig h w a y .

Q. W h e n  y o u  s a y  th e  n o r th  r a i l  o f th e  w e s tb o u n d  
trac k , y o u  m e a n  t h a t  y o u r  c a m e ra  s to o d  o n  th e  
n o rth  r a i l?  A . S to o d  d i r e c t ly  o v e r  th e  r a i l .

Q. O f th e  w e s tb o u n d  t r a c k ?  A . O f th e  w e s t­
bound t r a c k  lo o k in g  e a s tw a rd .

Q. H a v e  y o u  m a rk e d  t h a t  o n  th e  b a c k ?  A . Y es, 
sir.

Q. T h e  w o rd s  “ e a s t,  f ro m  o v e r n o r th  r a i l ,  w e s t­
bound t r a c k ” ? A . T h a t  is  c o r re c t.  30

Q. C a llin g  y o u r  a t te n t io n  to  p h o to g ra p h  n u m b e r
4096 , w h e re  w a s  t h a t  ta k e n ?  A . 4 0 9 6  w a s  ta k e n  a t  
a  p o in t fo r ty - tw o  fe e t  n o r th  o f th e  n e a r  r a i l  o f  th e  
w estb o u n d  t r a c k ,  lo o k in g  e a s t.

Q. D id  y o u  m a k e  th e  m e a s u re m e n ts  y o u rs e lf?
A. A s to  w h e re  I  s to o d ?

Q. A s to  w h e re  y o u  s to o d ?  A . Y es, s ir .
Q. D id  y o u  m e a s u re  in  th e  c e n te r  o f  th e  h ig h ­

w ay? A . N o ;  I  c a lc u la te d  th e  c e n te r  o f t h e  h ig h ­
way.

40
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Q. D id  y o n  g e t  i t  a s  c lo se  to  th e  c e n te r  as  you 
co u ld , b y  o b s e rv a tio n ?  A . Y e s ;  approxim ately  
th e  c e n te r .

Q. D id  y o u  m e a s u re  th e  d is ta n c e  fro m  th e  north 
r a i l ?  A . Y es.

Q. W h e n  y o u  s a y  i t  is  fo r ty - tw o  fee t th a t is 
f ro m  a c tu a l  m e a s u re m e n t?  A . Y e s ; t h a t  Is from 
a c tu a l  m e a s u re m e n t.

Q. H a v e  y o u  g o t  m a rk e d  o n  th e  b ack  of number 
4 0 9 6  th e  p o in t  w h e re  y o u  to o k  i t ?  A . I  have.

Q. “ F o r ty - tw o  fe e t n o r th  f ro m  n e a r  r a i l  of west­
b o u n d  t r a c k ” ? A . Y es.

Q. I  sh o w  y o u  p h o to g ra p h  n u m b e r  4 0 9 7 . Where 
w a s  t h a t  ta k e n ?  A . T h a t  w a s  ta k e n  forty-five 
fe e t n o r th  f ro m  th e  n e a r  r a i l  o f th e  westbound 
t r a c k  lo o k in g  e a s t.

Q. Y o u  h a v e  g o t  t h a t  m a rk e d  o n  th e  back for 
20 re fe re n c e s ?  A . I  hav e .

Q. A n d  p h o to g ra p h  n u m b e r  4 0 9 8 — w here was 
t h a t  t a k e n ?  A . T h a t  w a s  ta k e n  fif ty  feet north 
f ro m  th e  n e a r  r a i l  o f th e  wTe s tb o u n d  t r a c k  looking 
e a s t.

Q. A n d  t h a t  is  m a rk e d  o n  th e  b a c k ?  A. That 
is  a lso  m a rk e d  o n  th e  b ack .

Q. I  sh o w  y o u  p h o to g ra p h  n u m b e r  4 0 9 9 . Where 
w a s  t h a t  t a k e n ?  A . T h a t  w a s  ta k e n  seventy-five 
fe e t  n o r th  f ro m  th e  n e a r  r a i l  o f  th e  westbound 

30  t r a c k ,  lo o k in g  e a s t,  a n d  i t  i s  m a rk e d  on  th e  back.
Q. A n d  p h o to g ra p h  n u m b e r  4 100  ; w here was 

t h a t  t a k e n ?  A . T h a t  w a s  ta k e n  o ne  h u n d re d  feet 
n o r th  o f th e  n e a r  r a i l  o f  th e  w e stb o u n d  track, 
lo o k in g  e a s t.

Q. T h a t  w a s  lo o k in g  d i r e c t ly  a t  th e  crossing? 
A . W e ll, i t  w a s  a  g e n e ra l  c ro s s in g  view , b u t there 
is  a n  e a s te r ly  v iew  a lso .

Q. L o o k in g  s l ig h tly  to  th e  e a s t?  A . Yes. That
4 0  is  a lso  m a rk e d  o n  th e  back .

Q. A n d  p h o to g ra p h  n u m b e r  4 1 0 1 ; w here was
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th a t ta k e n ?  A . T h a t  w a s  ta k e n  lo o k in g  n o r th  
one h u n d re d  a n d  f if ty  fe e t s o u th  o f th e  w e s tb o u n d  
track . T h a t  is  a lso  a  g e n e ra l  c ro s s in g  v iew .

Q. L o k in g  d ire c t ly  to w a r d  th e  t r a c k ?  A . D i­
rec tly  to w a rd  th e  c ro s s in g . T h a t  w a s  ta k e n  fro m  
th e  n o r th s id e  o f th e  t r a c k .  T h a t  is  m a rk e d  o n  
the back  a lso . Q. T h a t  is  ta k e n  fro m  th e  so u th - 
side of th e  t r a c k ?  A . I  sh o u ld  s a y  so u th s id e , 
looking in  th e  o p p o s ite  d ire c t io n .

Q. A ll th e s e  p h o to g ra p h s  a r e  m a rk e d  o n  th e  
back? A . Y e s ; th e y  a r e  a l l  m a rk e d  o n  th e  b ack .

Q. W e re  th e  m e a s u re m e n ts  sh o w in g  w h e re  y o u r  
cam era  s to o d  ta k e n  b y  y o u ?  A . I  w a s  r ig h t  th e re  
w hen th e  ta p e  w a s  la id  d o w n , a n d  I  w a tc h e d  th e  
m easu rem en t w h e n  th e y  w e re  m a rk e d  d o w n , a n d  
I m ade a  n o te  a t  th e  t im e ;  I  sa w  th e  f ig u re s  a s  
they  w ere  m a rk e d .

Q. H ow  h ig h  w a s  th e  c a m e ra  ab ove th e  g ro u n d  20 
w hen y o u  to o k  th e  p ic tu r e ?  A . I  th in k  th e s e  
p ic tu re s  w e re  ta k e n  a t  a  h e ig h t  o f five f e e t  th r e e  
inches.

Q. I s  t h a t  a b o u t th e  eye  lev e l a s  y o u  s to o d  
upon th e  g ro u n d ?  A . T h a t  is  a b o u t  o n  m y  eye 
level; yes.

Q. T hese  v a r io u s  d is ta n c e s  t h a t  y o u  h a v e  g iv en  
fo r th e  p o s it io n  o f  th e  c a m e ra  w e re  a l l  b y  m e a s ­
u re m e n ts  a p p ro x im a te ly  in  th e  c e n te r  o f th e  h ig h ­
w ay? A. Y es. 30

Mr. Hobart: I  o ffe r th e s e  seven  p h o to ­
g ra p h s  in  ev id en ce .

By The Court : They will be admitted.

Q. L o o k in g  a t  th e  s ta n t io n  o n  w h ic h  th e  g a te  
sw ings— w h e re  w a s  t h a t ?  A . W e ll, t h a t  w o u ld  
be here .

Q. Y ou  a r e  p o in t in g  to  p h o to g ra p h  N o. 4 1 0 0 ?
A. Y es. T h is  is  th e  o n e  a n d  th is  i s  th e  o th e r  one.

40
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By Mr. H obart:
Q. W a i t  a  m in u te .  W e  w ill  o ffe r th e m  in  evidence. 
T h e  d e fe n d a n ts  o ffe r sev en  p h o to g ra p h s  in  evi­

d en c e  a n d  th e y  a r e  n u m b e re d  D -5 , to  D - l l  inclu­
sive.

By Mr Dix o n:
Q. I n  D - l l  y o u  a r e  lo o k in g  in  a  n o rth e rly  di- 

10 r e c t io n  u p  th e  r a i l r o a d ,  a r e  y o u  n o t?  A. Yes, sir. 
Q. A n d  w i th in  th e  fe n ce  e n c lo su re ?  A. Yes.
Q. W o u ld n ’t  t h a t  fe n ce  e n c lo su re  th e re  in  th a t 

p h o to g ra p h  sh o w  y o u  th e  b u i ld in g  of D . H . F red­
e r ic k s  c o a l p o c k e ts  r i g h t  h e re  on  th e  photograph 
in  la rg e  le t te r s .  H o w  f a r  is  t h a t  fro m  th e  fence 
p a r a l le l in g  2 7 t h  S tr e e t?  A . I  d o n ’t  know .

Q. D o  y o u  k n o w  h o w  f a r  a w a y  y o u r camera 
w a s  a t  t h a t  p la c e ?  A . Y es, s ir .

„  Q. Y o u  w e re  o n e  h u n d re d  a n d  f ifty  feet away? 
A . Y es, s ir .

Q. Y o u  d o n ’t  k n o w  h o w  f a r  th i s  w as aw ay? A. 
N o ;  I  d o n ’t ;  d o  y o u  m e a n  th e  b u ild in g ?

Q. Y e s ;  f ro m  2 7 t h  S tr e e t .  A . N o, I  do n ’t.
Q. H o w  n e a r  th e  fe n ce  does i t  ap p ro ach , do you 

k n o w ?  A . N o ;  I  d o n ’t.
Q. A c c o rd in g  to  th e  p h o to g ra p h s  can  you give 

a n y  a p p r o x im a tio n ?  A . N o ;  ac c o rd in g  to  this 
p h o to g ra p h , I  c a n ’t .

s o  Q. Y o u  d o n ’t  th in k  i t  d o e s?  A. N o ; not in 
th i s  case .

Q. W h y  n o t  in  th i s  c a se ?  A . B ecau se  i t  doesn’t 
in  th i s  case .
By Mr. Hobart:

Q. C a l l in g  y o u r  a t t e n t io n  to  D -7 , does th a t 
b u i ld in g  r e f e r r e d  to  b y  M r. D ix o n  a p p e a r  in  th a t 
p ic tu r e  in  t h a t  p h o to g ra p h ?  A . N o, s ir.

Q. A n d  t h a t  is  th e  p h o to g ra p h  ta k e n  a t  forty- 
five fe e t  f ro m  th e  r a i l ?  A . Y es, s ir .

40
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Q. C a llin g  y o u r  a t t e n t io n  to  D 06  d o es  th e  b u i ld ­
in g  a p p e a r  in  t h a t  p ic tu r e ?  A . N o , s ir .

Q. T h a t  w a s  ta k e n  a t  4 2  fe e t  f ro m  th e  r a i l ?  A .
Yes, s ir.

Q. D id  t h a t  b u i ld in g  in  a n y  w a y  in te r f e r e  w ith  
the view  u p  to  th e  p o in t  s a y  45  f e e t  f ro m  th e  r a i l ?
A. N o, s ir .

Q. C a llin g  y o u r  a t t e n t io n  n o w  to  E x h ib i t  D -6 
aga in , ta k e n  a t  42  f e e t  f ro m  th e  ra i l ,  w il l  y o u  10 
s ta te  w h e th e r  o r  n o t  a  lo co m o tiv e  a p p e a r s  in  t h a t  
p ic tu re ?  A . Y es, s i r ;  th e r e  i s  a n  e n g in e  d o w n  
below.

Q. I n  w h ich  w a y  w a s  t h a t  e n g in e  h e a d e d  a t  
the  tim e  y o u  to o k  th e  p ic tu r e ?  A . W e ll, i t  w as  
headed  in  a n  e a s te r ly  d ire c t io n ,  to w a r d s  J e r s e y  
City.

Q. T h a t  is  w ith  th e  t e n d e r  fa c in g  to w a r d s  th e  
c rossing?  A . Y es, s i r .  20

Q. G o in g  to w a r d s  th e  e a s t?  A . Y es, s ir .
Q. W h ich  t r a c k  w a s  i t  o n ?  A . I t  w a s  o n  th e  

w estbound  t r a c k .
Q. C a llin g  y o u r  a t te n t io n  to  G -7 d o e s  th e  v iew  

of th e  e n g in e  sh o w  in  t h a t  p ic tu r e ?  A . Y es, s i r ;  
i t  does.

Q. I s  t h a t  th e  s a m e  e n g in e ?  A . Y es, s i r ;  t h a t  
is  th e  sam e en g in e .

Q. W ith  th e  t e n d e r  fa c in g — fa c in g  to w a r d s  th e  
c ro ssin g ?  A . Y es, s ir . SO

Q. A n d  o n  th e  w e s tb o u n d  t r a c k ?  A . A lso  o n  
th e  w e stb o u n d  t r a c k .

Q. D id  y o u  o b se rv e  w h a t  th e  n u m b e r  o f  th e  
engine w a s?  A . I  d o n ’t  th in k  so, j u s t  a  m in u te ,  I  
w ill see ( r e f e r r in g  to  n o te s )  N o ;  I  m a d e  n o  n o te  
of th e  n u m b e r  o f th e  en g in e .

Q. C a llin g  y o u r  a t t e n t io n  to  E x h ib i t  D -8 d o es  
th e  sam e e n g in e  a p p e a r  in  t h a t  p ic tu r e ?  A . Y es, 
sir.
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Q. O n  th e  sa m e  t r a c k ?  A. O n  th e  sam e track. 
Q. C a l l in g  y o u r  a t te n t io n  to  E x h ib i t  D-9, does 

th e  sa m e  e n g in e  a p p e a r  in  t h a t  p ic tu re  on the 
sam e  t r a c k ?  A . Y es, s ir .

Q. A n d  d o e s  i t  a lso  a p p e a r  in  D -10? A. I t  does.

Cross Examination by Mr. Dixon:

10  Q- Y o u  s a y  i t  a p p e a r s  in  th is  p ic tu re  D-6? 
A . Y es, s ir .

Q. W h e re  is  i t ?  A . (T h e  w itn e s s  indicates.)
Q. Y o u  w o u ld  n o t  k n o w  th e re  w as  a n  engine un­

le s s  so m eb o d y  to ld  y o u , w o u ld  y o u ?  A. I  think 
y o u  w o u ld .

Q. I s  t h a t  th e  s a m e  e n g in e  t h a t  a p p e a rs  in  all 
th e  p h o to g ra p h s ?  A . Y es, s i r ;  th e  sam e  engine.

Q. H o w  do  y o u  k n o w  th a t ?  A . B ecause I  
sa w  i t  w h e n  i t  w a s  th e re ,  n o  o th e r  engine was 

20  a r o u n d  a t  t h a t  tim e .
Q. T h is  e n g in e  w a s  p la c e d  in  p o s itio n  fo r you, 

w a s  i t ?  A . N o t  t h a t  I  k n o w  o f ; i t  w as tu ere , th a t 
is  a l l  I  kn o w .

Q. W a s  i t  s ta n d in g  o r  r u n n in g  a t  th e  tim e when 
w e see i t  o v e r  by  th e  fen ce  th e re ,  w hen  you took 
t h a t  p h o to g ra p h ?  A . I  b e liev e  i t  w a s  standing.

Q. I t  w a s  s to p p e d  th e n  fo r  yo u  to  tak e  the 
p h o to g ra p h , w a s  i t ?  A . Y es, s i r ;  i t  h a d  to  stop 
so  t h a t  I  c o u ld  g e t a  p ic tu r e  o f it.

Q. I t  w a s  a  t im e  e x p o su re . A. Y es, s i r ;  i t  was 
a  c lo u d y  d ay .

Q. A n d  th e  f i r s t  p ic tu r e  w h e re  yo u  say  i t  is 
a n  e n g in e  d o w n  in  th e  v is ta  th e re  w as th a t 
s ta n d in g  a t  t h a t  t im e ?  A. I  th in k  i t  w as, yes, sir; 
yes , I  th in k  i t  w as.

Q. W h a te v e r  i t  i s  th e r e  in  y o u r  p h o to g rap h  it  
w a s  s ta n d in g  fo r  th e  p u rp o s e  o f y o u r  ta k in g  the 
p ic tu r e ?  A . Y es, s ir .
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Foster Post—Direct.

Foster Post, sw o rn  a s  a  w itn e s s  o n  th e  p a r t  o f 
th e  d e fe n d a n t, te s t if ie s  a s  fo l lo w s :

Direct Examination by Mr. Hobart :

Q. W h e re  d o  y o u  liv e ?  A . 1 0 3  1 7 t h  A v en u e .
Q. W e re  y o u  l iv in g  th e r e  o n  th e  2 7 t h  o f  S e p ­

tem ber, 1 9 1 3 ? A . Y es, s i r .
Q. A b o u t 5 :4 5  i n  th e  a f te rn o o n  o f t h a t  clay 

w as y o u r  a t te n t io n  a t t r a c t e d  to  a n  a c c id e n t  a t  10 
th a t  c ro ssin g , th e  2 7 t h  S t r e e t  c ro s s in g ?  A . N o , s ir .

Q. Y ou d id  n o t  see th e  a c c id e n t?  A . N o , s i r .
Q. D id  a n y th in g  u n u s u a l  h a p p e n  a t  t h a t  t im e ?

A. Yes, s ir .
Q. W h a t  w a s  i t ?  A . A  y o u n g  fe llo w  r a n  u p  

th e  s t r e e t  to  th e  r a i l r o a d .
Q. H e  r a n  p a s t  y o u r  h o u s e ?  A . Y es, s ir .
Q. Y ou saw  h im ?  A . Y es, s ir .
Q. W h a t  d id  y o u  d o ?  A . I  r a n  o u t. ^
Q. D id  y o u  g o  u p  to  th e  c ro s s in g ?  A . Y es, s i r ,
Q. W h a t  d id  y o u  f in d  w h e n  y o u  g o t  th e re ?  A . I  

saw  th e  a u to m o b ile  o n  th e  t r a c k .
Q. H o w  f a r  is  y o u r  h o u se  f ro m  th e  c ro s s in g ?

A. Oh, s ix  o r  seven  h u n d r e d  fe e t.
Q. D id  y o u  see a  lo co m o tiv e  e n g in e  n e a r  th e  

c rossing  w h en  y o u  g o t  th e re ?  A . Y es, s ir .
Q. W a s  i t  s ta n d in g  s t i l l  a t  t h a t  t im e ?  A . Y es, 

sir.
Q. H o w  lo n g  d id  y o u  s ta y  a r o u n d  th e  c ro s s in g ?  30 

A. Oh, a b o u t a n  h o u r .
Q. W h ile  y o u  w e re  th e r e  did. a n y  t r a in ,  a n y  p a s ­

senger t r a in  com e o n  th e  w e s tb o u n d  t r a c k ?  A .
Yes, s ir.

Q. W a s  i t  c o m in g  o n  th e  sa m e  t r a c k  o n  w h ich  
th a t  en g in e  s to o d  w h e n  y o u  f i r s t  g o t  th e re ?  A.
Yes, s ir .

Q. D o  y o u  k n o w  w h e th e r  o r  n o t  th e  c ro s s in g  
bell r a n g  w h e n  t h a t  p a s s e n g e r  t r a i n  c a m e  a lo n g ?
A. Y es, s ir .
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Q. D id  i t  r in g ?  A . Y es, s ir .
Q. I n  w h a t  w a y  d id  i t  r in g ?  A . O h, so I  could 

h e a r  i t .
Q. W a s  i t  a  c o n tin u o u s  r in g ?  A . Y es, sir.
Q. A n d  d id  y o u  n o tic e  w h e re  th e  passenger 

t r a i n  w a s  w h e n  t h a t  c ro s s in g  b e ll f irs t began to 
r in g ?  A . B e y o n d  2 7 t h  S tr e e t .

Q. Y o u  d o n ’t  k n o w  h o w  f a r  b eyond? A. No, I  
d o  n o t.

Q. Y o u  d id  n o t  n o tic e  t h a t ?  A . N o, sir.
Q. W h e n  y o u  s a y  b ey o n d  2 7 th  S tre e t,  do you 

m e a n  to w a r d s  N ew  Y o rk ?  A . Y es, sir.

Cross Examination ry Mr. Dixon:

Q. W h a t  t im e  d id  t h a t  t r a i n  com e th e re ?  A. 
O h, so m ew h e re s  a r o u n d  s ix  o’clock .

Q. A f te r  s ix , w a s n ’t  i t ?  A . Y es, o f course.
80 Q. D o  y o u  k n o w  w h a t  t r a i n  i t  w as, w h a t tim e 

i t  w a s  d u e  a t  th e  s ta t io n  th e re ?  A. I t  was one 
m in u te  a f t e r  s ix , I  th in k .

Q. W a s  i t  l a te  do  y o u  k n o w ?  A. I  couldn’t  
te l l  you .

Q. D id  sh e  s to p  b e fo re  sh e  w e n t oyer th e  cross­
in g ?  A . Y es, s ir .

Q. C am e to  a  s to p ?  A . Y es.
Q. W h e re  d id  sh e  com e to  a  s to p ?  A. Twenty- 

30  S e v e n th  S tr e e t .
Q. H u m ?  A . N e a r  T w e n ty -S e v en th  S tree t.
Q. B e fo re  T w e n ty -S e v e n th  S tr e e t?  A. Yes, sir. 
Q. H o w  f a r  b e fo re— b e fo re  i t  g o t to  Twenty- 

S e v e n th  S t r e e t?  A . Y es, s ir .
Q. H o w  f a r  a w a y ?  A . T w enty -five feet?
Q. T h e  b e ll w a sn ’t  r in g in g  w h ile  she w as stand­

in g  th e re ?  A . I  c o u ld n ’t  s a y  th a t .
Q. I t  w a s  a f t e r  sh e  s t a r t e d  u p  th a t  you heard 

t h a t ?  A . Y es.
Q. W h a t  p a r t  o f th e  t r a i n  w a s  tw enty-five feet 

a w a y , th e  e n g in e ?  A . Y es.
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Q. H o w  lo n g  d id  sh e  s ta n d  th e r e ?  A . A b o u t 
fifteen m in u te s .

Q. A n d  w h e re  w e re  y o u  s ta n d in g  w h e n  sh e  
crossed  th e  c ro s s in g ?  A . S o m e w h e re  a r o u n d  
T w en ty -S ix th  S tre e t .

Q. H u m ?  A . T w e n ty -S ix th  S tr e e t ,  d o w n  th e te  
fu r th e r .

Q. A n d , w ell, c o u ld  y o u  s a y — w h e n  th e  h e ll - 
s topped  r in g in g  c o u ld  y o u  s a y  w h e re  th e  t r a i n  
w as w hen  i t  s to p p e d  r in g in g ?  A . N o ;  I  c o u ld  n o t.

Q. D id  i t  s to p  r in g in g  b e fo re  sh e  g o t  a l l  th e  
w ay o v er th e  c ro s s in g ?  A . N o ;  I  d o n ’t  th in k  so.

Q. Y ou  w e re n ’t  p a y in g  a t t e n t io n  to  th e  b e l l?  A .
N o ; I  w a sn ’t .

Q. W h e re  w e re  y o u  w h e n  y o u  h e a rd  i t  r in g in g ?
A. U p  by  th e  a c c id e n t.

Q. H o w  lo n g  d id  i t  r in g — h o w  lo n g  a  t im e  
d id  i t  c o n tin u e  to  r in g ?  A . I d o n ’t  k n o w  th a t .  20

By The Court: M r. P o s t ,  s p e a k  u p . T h e  
ju ry m e n  h a v e  to  s t r a i n  t h e i r  e a r s  a l l  d a y  
lo n g  to  h e a r  w h a t  t h e  w itn e s s e s  a r e  s a y ­
in g ;  sp e a k  u p  so  th e y  c a n  h e a r  y o u .

By Mr. Dixon : W h a t  was t h a t  l a s t  
an sw e r, M r. S te n o g ra p h e r?

By The Stenographer: “I don’t  know 
that.”

Q. T h a t  is  a ll . 8 0
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E ugene Zinn, sworn as a witness on behalf of 
the defendant, testifies as follows:

By The Court: Mr. Zinn, please speak 
up so we can hear you.

By The Witness: I will try and do so.
By The Court: All right. Proceed.

10 Direct Examination by Mr. Hobart :

Q. W h a t  is  y o u r  b u s in e s s ?  A . A u tom ob ile  busi­
n ess.

Q. H o w  lo n g  h a v e  y o u  b een  in  t h a t  business? 
A . A b o u t sev en  y e a rs .

Q. H o w  lo n g  h a v e  y o u  o p e ra te d  c a rs?  A. About 
sev en  y e a rs .

Q. H a v e  y o u  o p e ra te d  C a d illa c  c a rs?  A. Yes, 
s ir .

2Q Q. F o r  h o w  lo n g ?  A . A b o u t seven  years.
Q. H a v e  y o u  a  C a d il la c  1910  c a r?  A. Yes, sir.
Q. D id  y o u  som e d a y s  ago , a t  m y  req u est, make 

so m e te s t s  w ith  t h a t  c a r ?  A . Y es, s ir .
Q. W a s  i t  a  tw o  s e a te d  c a r ?  A . A  five pas­

s e n g e r  to n n e a u .
Q. T h a t  is  a  d e m i- to n n e a u ?  A . A  five passenger 

c a r .
Q. W h e re  d id  y o u  m a k e  th o se  te s ts ?  A. Twenty- 

S e v e n th  S tr e e t .
30 q . H o w  c lo se  to  th e  t r a c k  d id  y o u  m ake them ?

A . I  d o n ’t  k n o w  h o w  close.
Q. D id  y o u  m a k e  th e m  o n  th e  n o r th  side or 

th e  s o u th ?  A . B e tw e e n  B ro a d w a y  a n d  P a rk  Av­

en u e .
Q. Y e s ;  b e tw e e n  B ro a d w a y  a n d  P a rk  Avenue, 

a n d  h o w  w a s  th e  w e a th e r ,  c le a r  w hen  you made 
th o s e  te s t s ?  A . C le a r ;  yes, s ir .

Q. W h a t  c o n d it io n  w a s  th e  ro a d  in ?  A. Dry.
Q. M a c a d a m  is  i t ?  A . N o , d i r t  road .
Q. A n d  w h e n  y o u  m a d e  th e  te s ts  w hich way
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did  you  g o ?  A . W e ll, le t  m e see, I  w a s  lo o k in g  
to w ard  M a rk e t  S tr e e t .

Q. T o w a rd  th e  r a i l r o a d ?  A . Y es, s ir .
Q. H o w  m a n y  p e o p le  w e re  in  th e  c a r  w ith  y o u ?  

A. Me a n d  tw o  o th e rs .
Q. D id  y o u  h a v e  a  sp e e d o m e te r  o n  y o u r  c a r ?  

A. Y es, s ir .
Q. Y ou s a id  th e r e  w e re  tw o  o th e r s  w ith  y o u . 

W here  d id  y o u  s i t — in  th e  f r o n t  s e a t ,  o f  c o u rse ?  
A. Y es; a n d  th e  o th e r  tw o  s a t  in  th e  back .

Q. D id  y o u  m a k e  a n y  t e s t  to  see  h o w  q u ic k ly  
you co u ld  s to p  g o in g  a t  c e r ta in  sp e e d s?  A . Y es.

Q. G o in g  a t  a  sp ee d  o f  five m ile s  a n  h o u r  in  
w h a t sp ac e  d id  y o u  m a k e  t h a t  s to p ?

Mr. Dix o n: I  o b je c t  to  t h a t  as b e in g  
im m a te r ia l  a n d  i r r e le v a n t ,  u n le s s  d e f e n d a n t  
show s t h a t  th e  c irc u m s ta n c e s  w e re  p r a c t i c a l ­
ly  th e  sa m e  a s  a t  th e  t im e  o f  th e  a c c id e n t. 
N o th in g  h a s  b een  sh o w n  to  in d ic a te  t h a t  
th e y  a r e  th e  sam e . I t  i s  n o t  sh o w n  t h a t  
fen ces  a r e  th e  sam e , o r  t h a t  th e  ro a d w a y  
is  th e  sam e.

The Court : I s  th e r e  a n y  ev id en c e  a s  to  a  
. sp eed  o f  five m ile s  a n  h o u r?

Mr. Hobart: I  th in k  n o t.
Mr. Dix o n: The reason that I object is 

that I think they are bound to show that 
the conditions are the same, and we want 
them to show that they are the same.

The Court: T h e y  sh o w  t h a t  th e y  a r e  
p ra c t ic a l ly  th e  sam e.

Mr. Dixon : I d o  n o t  th in k  t h a t  th e y  hav e . 
I  w a n t  th e m  to  sh o w  t h a t  th e y  a r e  th e  
sam e.

Mr. Hobart: I will admit that they were.
Mr. Dix o n : All these conditions?
Mr. Hobart : I concede they were.
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The Court: I will admit it if it relates 
to the same speed as testified to.

Mr. Hobart: Of course, there has been 
varying testimony as to speed.

The Court: Eight miles, as I recollect, 
is the lowest.

Q. D id  y o u  m a k e  th e  t e s t  o f  th e  sp ace  in  which 
i o  y o u  co u ld  s to p  g o in g  a t  a  sp eed  o f te n  m iles an  

h o u r?  A . Y es, s i r ;  I  d id .
Q. G o in g  a t  a  sp ee d  o f te n  m iles  a n  hour, in  

h o w  s h o r t  a  sp a c e  c o u ld  y o u  s to p , o r  d id  you 
s to p ?  A . I  d o  n o t  j u s t  rem em b er. I  could  te ll 
y o u  i f  I  lo o k ed  a t  th e  th in g .

Q. D id  y o u  m a k e  a  m em o ra n d u m  o f i t?  A. I  
m a d e  a  m e m o ra n d u m  o f it .

Q. Y o u  m a d e  a  r e p o r t  o f i t ,  d id  y o u ?  A. Yes, 
s ir .

20 _
Q. R e f re s h in g  y o u r  re c o lle c tio n  by  th e  p ap e r 

t h a t  p u r p o r ts  to  be s ig n e d  b y  you , u n d e r  d a te  of 
O c to b e r  2 2 , 1 9 1 4 , c a n  y o u  by  re fe r r in g  to  th a t  
n o w  te l l  u s  in  w h a t  sp a c e  y o u  s to p p ed  going  a t  
a  sp e e d  o f  te n  m ile s  a n  h o u r?  A. 68  inches.

Q. A n d  g o in g  a t  a  sp eed  o f fifteen  m iles an  
h o u r ,  in  w h a t  sp a c e  d id  y o u  s to p ?  A. 16  feet 
n in e  in ch es .

Q. A n d  g o in g  a t  a  sp eed  o f tw e n ty  m iles an  
3 0  h o u r?  A . 31  f e e t  th r e e  in ch es.

Q. W h e n  y o u  m ad e  th e s e  te s ts  d id  you have 
th e s e  tw o  p e r s o n s  in  th e  a u to m o b ile  w ith  you? A. 
Y es, s ir .

Q. A n d  h o w  d id  y o u  d e te rm in e  th e  r a te  of 
sp ee d  a t  w h ich  yo u  w e re  g o in g ?  A. H ow  did  I  
w h a t?

Q. H o w  d id  y o u  te l l  h o w  f a s t  yo u  w ere going? 
A. B y  th e  sp ee d o m e te r .

Q. A n d  h o w  d id  y o u  d e te rm in e  th e  d is tan ce  
40  w i th in  w h ich  y o u  s to p p e d ?  A. I  p u t  th e  b rake 

on  w h e re  I  w a s  s e a te d  a t  th e  w heel.
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Q. D id  y o u  m e a s u re  i t ?  A . Y e s ;  w e m e a s u re d  
them  a ll.

Q. W ith  a  ta p e  l in e ?  A . W i th  a  ta p e  lin e .
Q. Y ou  s a y  “ w e m e a s u re d  i t ” . W a s  M r. F in k le -  

s te in  w ith  y o u ?  A . Y es.
Q. H e  h e lp e d  y o u  m a k e  th e s e  m e a s u re m e n ts ?  A . 

yes, s ir.

Cross Examination by Mr. Dix o n : 10

Q. W e re  th e re  p e o p le  w a tc h in g  y o u  m a k e  th e s e  
te s ts ?  A . W h y , th e r e  w e re  a  c o u p le  th e re .

Q. S ev e ra l t im e s  y o u  m a d e  th e m ?  A . S ir ?
Q. Y ou  m a d e  th e s e  te s t s  s e v e ra l t im e s ?  A . 0 No 

a n sw e r.)
Q. Y ou  m a d e  th e s e  te s t s  o n  v a r io u s  d a y s ?  A .

One day .
Q. D id n ’t  y o u  m a k e  a n y  on  tw o  d a y s ?  A . W h y , 

n o t th e  t e s t s ;  w e m a d e  th e  t e s t  in  o n e  d a y . s o
Q. W h a t  y o u  c a ll  th e  t e s t  is— w h a t  y o u  c a ll  

th e  te s t— to  f in d  o u t  th e s e  f ig u re s?  A. T h ese  
figures, h o w  q u ic k  w e c o u ld  s to p .

Q. Y ou  m a d e  a  g o o d  m a n y  t r i a l s  to  see  h o w  
qu ick ly  y o u  c o u ld  s to p  o n  t h a t  c ro s s in g ?  A . N o. 
E v ery  t im e  w e  s to p p e d , w e w o u ld  go  f u r th e r .

Q. W h a t?  A . W e  o n ly  d o n e  i t  o n ce  f o r  ea c h  
tim e.

Q. A re  y o u  s u re  a b o u t  t h a t ?  A . Y es, s ir .
30

Q. W h a t  d a y  d id  y o u  do  i t ?  A . I  d o n ’t  j u s t  r e ­
m em ber th e  d a te . I  w a s  p r e t t y  b u s y  a l l  th e  tim e .

Q. D o  y o u  k n o w  M r. B o y le?  A . Y e s ; I  k n o w  
M r. B oyle.

Q. A n d  y o u  d id  k n o w  h im  th e n ?  A. Y es.
Q. D o yo u  k n o w  M r. P a x to n — M r. R o g e rs?  A .

M r. R o g ers , yes.
Q. D o y o u  re m e m b e r  th e m  s ta n d in g  th e r e  w a tc h ­

in g  yo u  m a k e  th e s e  te s t s ?  A . N o , s i r
Q. S om e t im e s  y o u  s to p p e d  o n  th e  r a i l r o a d  40



222

E u g e n e  Z in n — C r o s s .

t r a c k ,  d id  y o u  n o t?  A . N o t  t h a t  I  rem em ber of.
Q. D o  y o u  m e a n  to  s a y  t h a t  y o u  d id  no t, in 

m a k in g  th e s e  te s ts ,  m o re  th a n  once ru n  r ig h t 
in  th e  m id d le  o f th e  r a i l r o a d  t r a c k ?  A. No, sir.

Q. Y o u  d id  n o t  d o  th a t ?  A. N o, s i r — n o t on 
th e  r a i l r o a d  t r a c k ,  b u t  n e a r  i t —  w ith in  about 
th r e e  fe e t, t h a t  is—

10 Q- W h ic h  t e s t  w e re  y o u  m a k in g  w hen  you did 
t h a t ?  A . I  th in k  i t  w a s  th e  tw e n ty  m iles an 
h o u r  te s t .

Q. H o w  d id  y o u  s to p  th is  m a c h in e  u n d e r  these 
te s t s ?  A . F o o t  b ra k e .

Q. O n ly  th e  fo o t  b ra k e ?  A . Y es, s ir .
Q. N o t th e  e m e rg e n c y  a n d  fo o t?  A . N o, sir.
Q. W h o  m a rk e d  th e  p la c e  t h a t  th e  m ach in e  was 

w h e n  y o u  c la m p e d  y o u r  b ra k e  d o w n ?  A. Mr. 
F in k le s te in  a n d  a n o th e r  m an .

20 Q. H o w  d id  h e  d o  i t ?  A . W h y , a s  soon as  the  
w h ee l,— a s  so o n  a s  I  w o u ld  p u t  th e  b ra k e  on  w here 
h e  w a s  s ta n d in g ,  I  w o u ld  p u t  on  th e  b rake .

Q. W h e re  h e  s to o d , y o u  p u t  on  th e  b ra k e?  A. 
W h e re  h e  s to o d , I  p u t  on  th e  b rak e .

Q. G o in g  a t  tw e n ty  m ile s  a n  h o u r?  A. Yes.
Q. M ig h t y o u  n o t  h a v e  g o n e  a  fo o t o r  two 

b e y o n d  h im , b e fo re  y o u  p u t  on  th e  b rak es , going 
a t  a  sp ee d  o f tw e n ty  m ile s  a n  h o u r?  A. I  p u t 
th e m  o n  r ig h t  a w a y  a s  soon  a s  I  w a s  even w ith  

3  h im . A s so o n  a s  I  w a s  even  w ith  h im  I  w ould 

p u t  i t  on.
Q. Y o u  w e re  p r e p a re d  fo r  h im , a n d  he was

s ta n d in g  in  th e  ro a d ?  A . Y es.
Q. A t  a  p la c e , a n d  y o u  w e re  p re p a re d  fo r  him , 

a n d  yo u  ja m m e d  on  th e  b ra k e , d id  y o u ?  A. Yes. 
Q. I t  d id n ’t  t u r n  y o u r  m a c h in e  a ro u n d ?  A.

N o , s ir .
Q. O r  s k id ?  A . N o t  a  b it.
Q. N o t a t  a l l?  A . N o , s ir .  _40
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Q. Y ou  sa y  y o u  c o u ld  d o  t h a t  a t  a n y  t im e  y o u  
tr ie d ?  A . Y es.

Q. T h en , w h y  d id  y o u  s to p  o n  th e  t r a c k ?  A .
W hy d id  I  s to p  o n  th e  t r a c k ?

Q. Y es. A . W h e n ?
Q. O n o n e  o f th e se  te s ts .  A . T h e re  w a s  som e 

horse m a n u re  th e re  a n d  i t  s l id  o n  th a t .
Q. T h en , y o u  d id  s k id ?  A . Y es, on ce , w h e n  I  

to ld  you  I  w a s  m a k in g  tw e n ty  m ile s  a n  h o u r ,  i t  
h ap p en ed  to  h i t  th e  h o rs e  m a n u re ,  a n d  i t  sk id  
along.

Q. D id  y o u r  c a r  t u r n  a r o n n d ?  A . N o , s i r ;  i t  
d id  n o t t u r n  a ro u n d .

Q. D o y o u  s w e a r  y o u  d id  n o t  s to p  r i g h t  o n  th e  
tra c k  o r  in  th e  m id d le  o f  th e  t r a c k ?  A . N o , s i r ;
I  d id  n o t.

Q. H o w  m a n y  m en  w e re  e n g a g e d  in  m a k in g  th i s  
te s t w ith  y o u ?  A . H o w  m a n y  m en  e n g a g e d ?  * •

Q. Y es. A . T h e re  w a s  M r. F in k le s te in  a n d  
a n o th e r m a n  th e re .

Q. W7h o  w a s  th e  o th e r  m a n ?  A . T h e  c ro s s in g  
m an.

Q. W h o  is  h e ?  A . I  d o n ’t  k n o w . I  k n o w  h im , 
w hen I  see h im .

Q. T he f lag m a n , d o  y o u  m e a n ?  A . T h e  flag m a n , 
yes, s ir.

Q. T h e  c ro s s in g  f la g m a n ?  A . Y es, s ir .
Q. Y ou  m e a n  th e  f la g m a n  a t  t h a t  c ro s s in g ?  A . 

th e  flag m an  a t  t h a t  c ro ss in g .
Q. W h o  w e re  th e  m en  in  th e  c a r ?  A . M r. 

F in k le s te in  a n d  th e  f lag m a n .
Q. D id  th e y  r id e  in  th e  c a r  w h e n  y o u  w e re  

m ak in g  th e  te s t s ?  A . Y es, once , a n d  th e n  M r. 
Ja m e s  g o t in  a n d  th e n  M r. F in k le s te in  g o t  off, 
a n d  th e n  w e s t a r t e d  th e  te s ts .

Q. W h o ?  A . M r. F in k le s te in  g o t  off a n d  th e n  
M r. J a m e s  g o t in , a n d  w e s t a r t e d  th e  te s ts .  40

Q. M r. J a m e s  g o t  o u t?  A . M r. J a m e s  g o t  in .
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Q . Y o u  d id n ’t  t e l l  u s  a b o u t  J a m e s . W as he 
th e r e ?  A . Y e s ; h e  to o k  th e  s ta te m e n t.

Q. W h o  is  J a m e s ?  A . C la im  a g e n t fo r the 
E r i e  K a ilro a d .

Q. W a s  h e  th e  m a n  w ho  d id  th e  m easu rin g ?  A. 
M e a n d  M r. F in k le s te in  a n d  h im  b o th  done the 
m e a s u r in g .

Q. D id  h e  p u t  d o w n  th e s e  f ig u re s  t h a t  you have 
r e a d ?  A . S ir ?

Q. D id  h e  p u t  d o w n  th e s e  fig u re s  t h a t  you have 
re a d ?  A . Y es, s ir .

Q. W h e n  d id  h e  p u t  th e m  d o w n ?  A. B ig h t a t 
th e  p la c e  th e re .

Q. H o w  d o  y o u  k n o w  h e  d id ?  A. W hy, I  seen 
h im .

Q. Y o u  m e a n  h e  p u t  d o w n  fig u re s— w ith  w h a t— 
a  p e n c il  o r  a  p e n ?  A . A  pen .

Q. T h ese  f ig u re s  t h a t  y o u  re a d  w ere type­
w r i t t e n ?  A . S ir ?

Q. T h ese  f ig u re s  t h a t  y o u  r e a d  fro m  w ere type­
w r i t te n ?  A . T y p e w r i t te n ;  yes, s ir , b u t  th ey  are  
c o r re c t.

Q. Y ou  d id  n o t  p u t  th e s e  fig u re s  d o w n ?  A. No.

Mr. Hobart: You a r e  m is tak en , Mr. 
D ix o n . T h e  fig u re s  t h a t  th e  w itn ess  read  
fro m  a r e  w r i t te n  in  in k , in  m an u sc rip t.

Mr. Dix o n: What you showed me were 
typewritten, and I thought they were the 
same that you showed the witness.

M r. H obart: T h a t  w a s  a  copy.
Mr. Dixon : T h en , p le a se  le t  m e have the 

o r ig in a l .

Q. ( S h o w in g  w itn e s s  p a p e r  h a n d e d  by Mr. 
H o b a r t  to  M r. D ix o n .)  N ow , I  show  you th is  
d o c u m e n t. I s  t h a t  th e  o n e  y o u  w ere read ing  
f ro m ?  A . T h a t  is  th e  o n e  th a t  I  w as read in g  
f r o m ;  yes.
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Q. T hese  fig u re s  a r e  in  M r. —  A . I n  M r. J a m e s ’ 
h a n d w ritin g .

Q. T hey  w e re  p u t  d o w n  o n  th is  p a p e r  a t  th e  t im e  
th e  te s ts  w e re  m ad e , im m e d ia te ly  w h e n  th e y  
w ere m ade, w e re  th e y ?  A . A t  th e  t im e  w h a t?

Q. A t  th e  t im e  th e  t e s t s  w e re  m a d e , im m e d ia te ly  
succeed ing  th e  te s ts ,  h e  p u t  d o w n  th e s e  fig u re s , 
d id  h e?  A . Y e s ; h e  p u t  d o w n  th e s e  fig u re s . F i r s t  
he m ade a  s ta te m e n t  o u t  a n d  th e n  p u t  f ig u re s  
down.

Q. H e  m a d e  th e  s ta te m e n t  o u t  a n d  th e n  p u t  th e  
figures dow n. W h e re  d id  h e  m a k e  th e  s ta te m e n t  
o u t?  A. I n  th e  f la g m a n ’s  c a b in .

Q. T h is  s ta te m e n t  w a s  w r i t t e n  in  t h a t  c a b in , 
w as i t ?  A . Y es.

Q. W h e n  y o u  w e re  in  th e  c a b in , y o u  m e a n  t h a t  
he m ad e  o u t  th is  s ta te m e n t  a n d  th e n  p u t  d o w n  
these f ig u re s ;  th e n  h e  d id  n o t  m a k e  th e s e  f ig u re s  
a s  th e  te s t s  w e re  m a d e ?  A . W e  ch eck ed  th e m  off 
as  we m ad e  th e m  a n d  m a d e  th e  s ta te m e n t  o u t  in  
the  cab in .

Q. I t  is  t r u e  t h a t  th i s  i s  n o t  th e  o r ig in a l  s e t  
of fig u res  t h a t  y o u  p u t  d o w n ?  A . T h a t  i s  th e  
o rig in a l se t o f  fig u re s .

Q. T h en , so m eb o d y  c a r r ie d  th e h i in  h is  m em o ry  
u n t i l  yo u  go to  th e  c a b in ?  A . I  c a r r ie d  th e m .

Q. Y ou  c a r r ie d  th e s e  f ig u re s?  A . I  m a rk e d  
th em  d o w n  m y se lf  ; y e s , s ir .

Q. Y ou  m a rk e d  th e m  d o w n ?  A . I  m a rk e d  
them  do w n  to o , so to  b e  s u re  a b o u t  i t  I  w a n te d  
to  be r ig h t  so  t h a t  th e y  d id n ’t  c h a n g e  o r  a n y ­
th in g .

Q. T h ey  h a v e  b een  c h a n g e d , h a v e n ’t  th e y ?  A . 
No, n o t  t h a t  I  k n o w  of, th e y  a r e  th e  sa m e  th in g .

Q. L ook  a t  t h a t  tw e n ty  m ile s  a n  h o u r  a n d  
te ll m e w h e th e r  t h a t  h a s  n o t  b ee n  c h a n g e d  so m e­
how , so m ew h ere?  A . T h a t  is  th ir ty -o n e .

Q. H a s n ’t  t h a t  b een  c h a n g e d , w h a t  w a s  i t  f i r s t?
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(T h e  w itn e s s  r e fe r s  to  a  p a p e r ) .  W h a t  a re  you 
r e f e r r in g  to  n o w ?  A . A  p a p e r  t h a t  I  k e p t where 
I  p u t  th e m  d o w n  m y se lf, I  p u t  th e n T d o w n  here 
m y se lf, t h a t  i s  th i r ty -o n e  th re e ,  th e re  is  tw enty 
m ile s  a n  h o u r .

Q. L o o k  a t  t h a t ,  h a s n ’t  t h a t  b een  ch an g ed ?  A. 
N o, s ir .

Q. T h e re  w a s  n o  o th e r  f ig u re  w r i t te n  th e re  first? 
10 A . S ir ?

Q. T h e re  w a s  n o  o th e r  f ig u re  w r i t te n  th e re  first? 
A . H e  m a y  h a v e  m a d e  a  m is ta k e  b u t  t h a t  is my 
fig u re , t h i r t y  o ne  th re e .

Q. H o w  m a n y  te s ts  d id  y o u  m a k e ?  A. I  made 
f ro m  five to  tw en ty -f iv e  m ile s  a n  h o u r .

Q. H o w  m a n y  te s t s  d id  y o u  m a k e ?  A. From  
five to  tw e n ty -f iv e  m ile s  a n  h o u r .

Q. T e ll  m e th e  n u m b e r  o f t e s t s  t h a t  you made. 
A. F iv e  te s t s  I  th in k .

Q. E h ?  A . I t  m u s t  h a v e  b een  five te s ts , five 
o r  s ix  te s ts ,  I  d o n ’t  k n o w  h o w  m an y , ab o u t five 
o r  s ix  te s ts .

Q. W a s n ’t  i t  e ig h t  o r  t e n ?  A . N o, s ir , no t th a t 
m an y .

Q. D o n ’t  y o u  k n o w  w h e th e r  i t  w a s  s ix  o r five? 
A . I  k n o w  e i th e r  one, i t  w a s  in  betw een , I  don’t 
k n o w  w h ich  i t  w a s, five o r  s ix , I  d o n ’t  know.

Q. Y o u  s a y  y o u  m a d e  th o s e  in  a  cab in , what 
30  c a b in  d o  y o u  r e f e r  to ?  A . T h e  flag m an ’s.

Q. T h e  f la g m a n ’s h o u se ?  A . Y es, s ir.
Q. W h e re  is  t h a t ?  A . R ig h t  by  th e  crossing.
Q. O n  w h ich ' s id e ?  A. T h e  r ig h th a n d  side, 

to w a r d s  M a rk e t  S tr e e t .
Q. O n  th e  e a s t  o r  th e  w e s t s id e  of Twenty- 

S e v e n th  S tr e e t?  A . O n  th e  r ig h th a n d  side of the 
t r a c k  is  th e  c a b in , I  d o n ’t  k n o w  w h e th e r i t  is 
e a s t  o r  w e st, i t  w a s  o n  th e  r ig h th a n d  side of 
th e  t r a c k .  . ^

40
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Q. T he r ig h th a n d  s id e  g o in g  w h ic h  w a y ?  A. 
G oing to  N ew  Y o rk .

Q. I s  th e re  a  g r a d e  th e r e ?  A . A  g ra d e ?
Q. Y es. A . W h e re  on  th e  r a i l r o a d  t r a c k ?  I  

could  n o t  te l l  th a t .
Q. E h ?

By Me. Collins: H e  asks, do you mean 
on  th e  railroad track.

Q. D o y o u  k n o w  w h e th e r  th e r e  is  o n  th e  r a i l ­
ro ad  t r a c k ?  A . I  d o n ’t  k n o w  o f a n y  g ra d e  o n  th e  
ra ilro a d  t r a c k .

Q. I s  th e re  o n  th e  ro a d ?  A . N o , s i r ;  n o t  o n  
th e  ro ad .

Re-Direct Examination by M r . Hobart:

Q. Y ou  w e re  r e f e r r in g  to  a  p a p e r  w h ic h  y o u  
have, is  t h a t  y o u r  o w n  m e m o ra n d u m ?  A . Y es, 
s i r ;  t h a t  is  m y  o w n  m e m o ra n d u m  b u t  th is  a i n t  a  
very  good one.

Q. W a s  t h a t  m a d e  b y  y o u  a t  th e  t im e ?  A . Y es, 
s i r ;  t h a t  is  t h i r t y  o n e  th r e e ,  yes , s ir,

Q. T h a t  i s  y o u r  f ig u re s ?  A . T h a t  is  m y  fig u re s , 
yes, s ir .

Q. D id  y o u  m a rk  th e m  d o w n  a t  th e  t im e  th e s e  
te s ts  w e re  m a d e ?  A . Y es, s i r ,  a n d  I  k e p t  i t  i n  
m y p o cke t.

Q. R e fe r  to  th o s e  f ig u re s  a n d  te l l  u s  w h a t  th e  
re su lt  w a s  a t  th e  r a te  o f  t e n  m iles . A . S ix  fe e t 
e ig h t in ch es.

Q. A n d  f if te e n  m ile s ?  A . S ix te e n  n in e .
Q. A n d  tw e n ty  m ile s?  A . T h i r ty  o n e  th re e .

Re-Cross Examination by Mr. Dixon :

Q. D id  M r. F in k e ls te in  r id e  in  th e  c a r  o n  ea ch  
of th ese  te s ts  w ith  y o u ?  A . N o , s ir .

Q. D id  h e  r id e  in  a n y  o f  th e  te s t s ?  A . H e

10
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ro d e  in  o n e  te s t ,  o n e  th e re ,  w e  m ig h t have tried
o n e  o v e r , t h a t  is  th e  te s ts  w e re  a b o u t five or
s ix  a n d  w e  m ig h t  h a v e  t r i e d  o n e  o v er by that
s k id d in g  o n  t h a t  h o rse  m a n u re ,  t h a t  is  all.

Q. D id  h e  r id e  in  th e  c a r  in  a n y  o th e r  test
th a n  th i s  o n e?  A . H e  s ta y e d  th e re  w hen  he went
lik e  th a t .  (W a iv in g  h a n d  in  th e  a i r . )  W hen I
p u t  th e  b ra k e  on.

10
Q. H e  g av e  y o u  th e  s ig n a l?  A . Y es, s ir.

B y  M r . H o b a r t :
Q. H e  s to o d  a lo n g s id e  o f th e  ro a d ?  A. H e  stood 

a lo n g s id e  o f th e  ro a d  so w e k n ew  w h ere  to  check 
i t  off, m a rk  i t  off.

Q. Y o u  sp o k e  a b o u t  m a k in g  five o r  Six tests 
a n d  t h a t  y o u  m a d e  th e m  fro m  five to  twenty-five 
m ile s  a n  h o u r ,  y o u  m e a n  t h a t  y o u  m ad e  th e  tests 
a t  five m ile  in te r v a ls ?  A . Y es, s ir ,  five, ten, 

20  fif te e n , tw e n ty  a n d  tw en ty -fiv e .

J e s s e  F i n k l e s t e i n ,  s w o r n  a s  a  w it n e s s  on  be­
h a l f  o f  t h e  d e f e n d a n t ,  t e s t i f ie s  a s  fo l lo w s :

D ir e c t  E x a m i n a t i o n  b y  M r . H o b a r t  :

Q. D o  y o u  k n o w  M r. Z in n , th e  w itness  th a t 
j u s t  te s t if ie d ?  A . Y es, s ir .

30 Q- W e re  y o u  w ith  h im  w h e n  c e r ta in  te s ts  were 
m a d e  n e a r  T w e n ty - 'S ev en th  S tr e e t?  A. Yes, sir.

Q. W h o  o p e ra te d  th e  c a r ,  d id  y o u  p r  M r. Z inn? 
A . M r. Z in n .

Q. T e ll  u s  w h a t  y o u  d id  in  th e  w ay o f helping 
h im  to  m a k e  th e  te s ts .  A. W h e n  he cam e down 
I  w o u ld  te l l  h im  to  s to p .

By The Court: My, my, speak up, every 
witness that I get on the stand I have 
to tell him to speak up. You would speak 
up louder if  you were out with the boys.
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A. (¡C o n tin u ed .) I  w o u ld  s ta n d  in  a  c e r ta in  
p lace in  th e  ro a d  a n d  h e  w o u ld  m e a s u re  th e  
d is tan ce  fro m  th e r e  to  w h e re  th e  c a r  s to p p e d .

Q. A n d  w h o  a l l  w e re  th e r e  a t  th e  t im e  th e s e  
te s ts  w e re  m a d e ?  A . T h e  f la g m a n  a n d  M r. J a m e s  
an d  M r. Z in n .

Q. W h o , w h e n  th e  t e s t s  w e re  m a d e ?  A . T h e  
flagm an a n d  M r. Z in n  a n d  m y se lf. 10

Q. C ro ss  ex a m in e .

Cross E xam ination  by Mr. D ixon  :

Q. Y ou  sa y  y o u  w e re  in  th e  a u to m o b ile ?  A . Y es, 
sir.

Q. Y ou w e re  in  th e  a u to m o b ile ?  A . Y es, s ir .
Q. H o w  m a n y  t im e s ?  A . A b o u t  five tim e s .
Q. W h ic h  s e a t  d id  y o u  r id e  in ?  A . I  w a s  in  

th e  le f th a n d  s e a t  in  th e  r e a r .  g0
Q. I n  th e  le f th a n d  s e a t  r e a r ?  A . Y es, s ir .
Q. W e re n ’t  y o u  th e r e  m o re  th a n  five t im e s ?  A. 

A bou t five tim e s .
Q. W e re n ’t  y o u  in  s ix  o r  sev en  t im e s ?  A . N o , 

sir.
Q. H o w  do  y o u  k n o w ?  A . I  k n o w  a b o u t  ho w  

m an y  tim e s  w e w e re  th e r e  b u t  I  d id n ’t  k ee p  c o u n t  
of th em .

Q. W e re n ’t  th e r e  a  d o zen  te s t s  m a d e ?  A . N o , s ir .
Q. W e re  y o u  in  w h e n  i t  re a c h e d  th e  t r a c k ?  A . 30 

N o, s ir.
Q. W h o  ro d e  w ith  y o u ?  A . T h e  flag m an .
Q. H o w  m a n y  tim e s  d id  h e  r id e  w ith  y o u ?  A .

H e  w as in  ev e ry  t im e  t h a t  I  w as.
Q. W h e re  J a n e s  r id e ?  A . H e  d id n ’t  r id e  in  

th e  ca r.
Q. J a n e s  d id n ’t  r id e  in  th e  c a r ?  A . N o t  in  th e  

te s ts .
Q. I  d o n ’t  h e a r  y o u . A . N o t  o n  th e  te s ts .

• • i ck 4C
Q. Y o u  d id n ’t  d o  a n y th in g  in  m a k in g  th e  te s ts ?

A. N o, s ir .
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Q. W h y  d o  y o u  s a y  t h a t  J a n e s  d id n ’t  rid e  in 
th e  c a r ?  A . H e  ro d e  u p  th e re .

Q. J u s t  ro d e  u p  to  th e  p la c e ?  A . Y es, s ir.
Q. W h e n  d id  y o u  m a k e  th e s e  te s ts ?  A. I  don’t  

re m e m b e r.
Q. H o w  lo n g  ag o ?  A . A b o u t a  m o n th  ago.
Q. S u re  o f  t h a t ?  A . Y es, s ir .
Q. W h o  em p lo y ed  y o u  to  h e lp  m ak e  th ese  tests?

10 A . M r. J a m e s .
Q. W h e re  d id  h e  f in d  y o u ?  A . A t th e  H otel 

L a n sd o w n e .
Q. H o te l  w h a t?  A . L an sd o w n e .
Q. T h a t  is  w h e re  y o u  liv e ?  A . T h a t  is  where 

w e h a v e  o u r  c a rs .
Q. T h a t  is  a  g a r a g e ?  A . A  h o te l ;  w e have 

o u r  c a r s  th e re  o u ts id e .
Q. A n d  M r. J a m e s  w e n t  th e re  a n d  h ire d  you? A.

2 0  Y es, s ir .
Q. H e  a n d  th e  f la g m a n ?  A . Y es, s ir .
Q. A n d  t h a t  w a s  a  m o n th  ag o ?  A. T h a t  was 

a b o u t  a  m o n th  o r  five w eek s  ago.
Q. D o n ’t  y o u  k n o w  t h a t  y o u  m ad e  tw e n ty  tests?  

A. N o , s ir .
Q. A ll  m a d e  in  o n e  d a y ?  A. Y es, s ir .
Q. A f te rn o o n  o r  m o rn in g ?  A . I  d o n ’t  know.
Q. T h a t  is  a ll .

so Re-Direct E xam ination  by Mr. H obart:

Q. W h e n  y o u  m a d e  th e  te s ts  w e re  you  rid ing  
in  th e  c a r ?  A . Y es, s ir .

Q. W a s  th e r e  a n y b o d y  s ta n d in g  o n  th e  s tree t 
to  in d ic a te  w h e n  th e  c a r  s h o u ld  s to p ?  A. Yes, 
s ir .

Q. W h o  w a s  t h a t ?  A . I  d o n ’t  k n o w ; he w as a 
s t r a n g e r  to  m e.

Q. Y o u  k n o w  M r. J a m e s ?  A . Y es, s ir .
Q. I s  h e  th e  g e n tle m a n  in  c o u r t?  A. Yes, sir.40
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By Me. Dix o n:
Q. D id  th e  s t r a n g e r  in d ic a te  w h e n  y o u  s h o u ld  

s to p ?  A . Y es, s ir .
Q. T h a t  i t  a ll .

Grover B. J ames, sworn as a witness o n  behalf 
of the defendant, testifies as follows : 10

Direct Examination by M r . Hobart:

Q. Y ou  a r e  in  th e  e m p lo y  o f  th e  E r i e  R a i l ro a d  
C om p an y ?  A . Y es, s ir .

Q. C la im s  d e p a r tm e n t?  A . Y es, s ir .
Q. D id  y o u  a r r a n g e  w ith  M r. Z in n  a n d  M r. 

F in k le s te in  to  h i r e  t h e i r  a u to m o b ile ?  A . Y es, s ir .
Q. D o  y o u  re m e m b e r  w h e n  t h a t  w a s?  A . O c­

to b e r second , n in e te e n  fo u r te e n . 2Q
Q. W h e re  w e re  th o s e  te s t s  m a d e ?  A . A t  

the  T w e n ty -S e v e n th  S t r e e t  c ro ss in g .
Q. W h ic h  s id e ?  A. A c c o rd in g  to  w h a t?
Q. A c c o rd in g  to  th e  c o m p a ss , n o r th  o r  s o u th ?

A. N o rth .
Q. H e a d in g  to w a r d  M a r k e t  S tr e e t?  A . Y es, s ir .
Q. W a s  th e re  a n y b o d y  t h a t  w a s  th e r e  to  g iv e  

s ig n a ls  to  M r. Z in n  a s  to  w h e n  h e  sh o u ld  p u t  
on th e  b ra k e s ?  A . Y es, s ir .

Q. W h o  w a s  t h a t ?  A . I  d id . 30
Q. O n  w h ich  s id e  o f  th e  t r a c k  w a s  t h a t ?  A .

T he e a s t  s id e ;  th e  s id e  to w a r d s  J e r s e y  C ity .
Q. H o w  d id  y o u  g iv e  th e  s ig n a ls ?  A . I  y e lle d  

o u t lo u d  a n d  th re w  u p  m y  h a n d s ;  I  h a d  p la c e d  
a  la rg e  p iece  o f c o a l a n d  I  y e lle d  w h e n  th e y  
reach ed  t h a t  p lace .

Q. H o w  f a r  b a c k  d id  h e  s t a r t  o n  th e s e  s e v e ra l 
te s ts ?  A . W h e n  h e  w a s  co m in g  o n  th e  five m ile  
te s t  h e  w a s  u p  a t  E a s t  E ig h te e n th  S t r e e t  a n d  
as  th e  sp eed  in c re a s e d  h e  w e n t b a c k  I  th in k  th e  
la s t  one w a s  a b o u t  tw o  b locks.
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Q. W h o  e lse  w a s  th e r e ?  A . M r. Jan e s , the 
c ro s s in g  w a tc h m a n , a n d  h e  w a s  s i t t in g  in  the 
b a c k  s e a t  w ith  M r. J e s s e  F in k e ls te in  th e  m an  who 
h a s  j u s t  te s t if ie d  a n d  th e r e  w a s  a  s tra n g e r  that 
c a m e  th e re  a n d  I  d o n ’t  k n o w  w h o  h e  w as.

Q. D o  y o u  k n o w  M r. B o y le  a n d  M r. R ogers? A. 
I  d o  v e ry  w ell.

Q. W a s  M r. B o y le  th e r e ?  A . H e  w a s  not.
Q. W h e n  y o u  s p e a k  o f  M r. J a n e s  you don’t  

m e a n  y o u rs e lf ?  A . N o ;  t h a t  i s  M r. E dw in  H. 
J a n e .

Q. D id  y o u  k eep  a n y  re c o rd  o f th e  te s ts ?  A. I 
d id ;  th e  te s t s  a s  th e y  w e re  m ad e . T h ey  measured 
th e m  a n d  I  w ro te  th e m  d o w n , a n d  a s  I  recollect 
i t  M r. Z in n  a lso  k e p t  a  re c o rd  a n d  p u t  i t  down 
a f t e r  e a ch  t e s t  w a s  m ad e .

Q. A n d  d id  y o u  go d o w n  to  th is  cab in?  A. 
20 w h a t  is  t h a t ?

Q. D id  y o u  go  d o w n  to  th e  c a b in  o r  gatem an’s 
s h a n ty ?  A . Y e s ; I  w e n t th e r e  w ith  b o th  Janes 
a n d  Z in n .

Q. A n d  t h a t  is  th e  s ta te m e n t  to  w hich both 
r e f e r ?  A . Y es, s i r .

Q. A n d  t h a t  is  a l l  in  y o u r  h a n d w r i t in g  except 
th e  s ig n a tu re s ?  A . Y es, s ir .

Q . H o w  d id  y o u  m a k e  th e  m easu rem en ts?  A. 
W e  grot th e  m e a s u re m e n ts  f ro m  th e  C astle  and 

3 0  I n m a n  ta p e  m e a su re , I  b e liev e  t h a t  is  th e  stan­
d a r d  m e a su re .

Q. H o w  m a n y  t e s t s  d id  y o u  m ak e?  A. I  be­
liev e  five t e s t s ;  w e m a d e  five te s ts  before we 
m a d e  th e  r e g u la r  t e s t s  a n d  th e  re a so n  w as is th a t 
I  h a d  fo r g o tte n  t h a t  th e r e  w e re  tw o  people in 
th e  r e a r  s e a t  o f th i s  c a r  t h a t  w a s  s t ru c k  and  we 
w e n t o v e r th e m  a g a in .

Q. A n d  th e n  M r. J a n e s  a n d  th e  o th e r  m an got 
in  th e  r e a r  s e a t  o f th e  c a r ?  A. Y es, s ir .
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Q. N o t y o u rs e lf ?  A . N o ;  th e  c ro s s in g  w a tc h m a n  
an d  th a t  is  th e  re a s o n  b e c a u se  h e  w a s  th e  h a n d y  
m an  th e re  a t  th e  t im e .

Q. A n d  th e  te s t s  t h a t  w e re  m a d e  w e re  m a d e  
w ith  th re e  p e o p le  in  th e  c a r ?  A . Y es, s i r .

Q. T ak e  th e  w itn e s s .

Cross E x a m in a t io n  by M r . D ix o n : 10
Q. T h en  i t  is  t r u e  t h a t  y o u  m a d e  tw e lv e  o r  

fifteen  te s ts ?  A . I  w o u ld n ’t  s w e a r  to  it .
Q. Y ou  d id n ’t  k e e p  c o u n t  o f  th e m  d id  y o u ?  A . I  

w ou ld  be q u i te  s a f e  in  s a y in g  n o t  o v e r te n  o r  
tw elve te s ts .

Q. A b o u t tw e lv e  o r  f if te e n ?  A . 1 w o u ld n ’t  
say.

Q. I t  m ig h t h a v e  b een  tw e n ty ?  A . N o ;  i t  
m ig h t n o t.

Q. A re n ’t  y o u  u n c e r ta in ?  A. N o ;  w e  d id n ’t  20  
m ake tw e n ty  te s ts .

Q. W h e re  d id  y o u  s ta n d ?  A . R ig h t  o n  T w e n ty - 
S even th  S tre e t .

Q. T h a t  is  in d e fin ite . A . I  b e liev e  th e  e a s t  s ide.
Q. W h ic h  s id e ?  A . A s th e  c a r  w a s  a p p ro a c h in g  

M a rk e t S tr e e t  I  s to o d  o n  th e  le f th a n d  s id e  o f  th e  
s tree t.

Q. T h a t  is  in d e f in i te  y e t ;  w h e re a b o u ts  o n  T w e n ­
ty -S ev en th  S t r e e t  o n  th e  le f th a n d  s id e , h o w  n e a r  
th e  n o r th  r a i l  o f th e  w e s tb o u n d  t r a c k ?  A . A b o u t 
fo rty -tw o  fee t.

Q. A b o u t w h a t?  A . A b o u t fo r ty - tw o  fe e t  o r  a  
l i t t le  b e tte r .

Q. T h a t  is  w h e re  y o u  s to o d  a l l  th e  t im e ?  A . I t  
w ould  v a ry  a  l i t t l e ;  I  d id n ’t  m e a s u re  i t .

Q. Y o u  d id n ’t  m e a s u re  i t  a t  a l l  th e n ?  A. W h e n  
I  m ad e  th e  f i r s t  t e s t  i t  w a s  m e a s u re d  a n d  a f te r  
th a t  i t  w a s  m a d e  b y  M r. J a m e s  a n d  M r. F in k le -  
s te in — I  w o u ld  p u t  a  b ig  p iece  o f c o a l th e r e  a n d  4 0
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w h e n  th e y  re a c h e d  t h a t  I  w o u ld  y e ll a n d  throw  
u p  m y  h a n d s  a t  th e  s a m e  tim e .

Q. W h e n  w e re  th e  te s t s  m a d e ?  A . October 
seco n d , n in e te e n  f o u r te e n ; I  fo rg e t  J u s t  w hat 
t im e  o f d a y ;  th e  p a p e r  w o u ld  sh o w  it.

Q. W h e re  d o  y o u  liv e ?  A . N ow , in  Passaic 
P a r k ,  N ew  J e r s e y ;  m y  h o m e  is  in  B uffa lo .

Q. H o w  lo n g  h a v e  y o u  liv e d  th e re ?  A. I  have 
10 l iv e d  w ith  th e  A s s is ta n t  C la im  A g e n t of th e  R ail­

ro a d  s in c e  th e  f if te e n th  o f l a s t  M a y ; w ith  m y wife 
s in c e  th e  l a s t  m o n th  o r  tw o .

Q. H o w  lo n g  h a v e  y o u  k n o w n  M r. R o g e rs?  A. I 
fo rg e t  h o w  lo n g  ag o  i t  is , I  c o u ld  te l l  by  looking 
a t  m y  files.

Q. H o w  lo n g  h a v e  y o u  k n o w n  M r. P a x to n ?  A. 
A b o u t  th e  sa m e  le n g th  o f tim e .

Q. M r. B o y le ?  A . A b o u t  th e  sam e  len g th  of 
2 0  tim e .

Q. H o w  m a n y  c la im  a g e n ts  a r e  th e re  th a t  have 
b een  in te r e s te d  in  th e  in v e s t ig a t io n  o f  th is  case 
fo r  th e  r a i l r o a d  b e s id e s  y o u rs e lf?  A . W ell, say 
th e re  is  one, t w o ; tw o , I  be lieve .

Q. W h o  a r e  th e y ?  A . M r. W . E . B row n , Mr.
H . N . W ie tin g .

Q. M r. W ie t in g  h a s  b een  in  c o u r t,  how  about 
M r B ro w n , is  h e  in  c o u r t?  A . M r. B ro w n  is in 
th e  c o u r t  a t  th e  p r e s e n t  d ay .

30 Q. W h e re  is  h e ?  A . R ig h t  o v e r th e re , th e  man 
w ith  th e  w h isk e rs .

Q. I s  t h a t  a l l?  A . W h a t  d o  y o u  sa y ?
Q. A re  th o s e  a l l  th e  c la im  a g e n ts  who have 

b een  in te r e s te d  in  th i s  case , to  y o u r  know ledge? 
A . N o , I  im a g in e  o u r  N ew  Y o rk  c la im  agent 
k n o w s  s o m e th in g  a b o u t  i t .

Q. I  m e a n  in v e s t ig a t in g  i t  u p  h e re , seeing  the 
w itn e s se s  a n d  a l l  t h a t  s o r t  o f  th in g ?  A . I  don’t 
r e c a l l  t h a t  a n y  o th e r  c la im  a g e n ts  besides Mr. 
W ie t in g  a n d  M r. B ro w n  a n d  m y se lf  have been 
a t  th e  scen e  o f  th e  a c c id e n t.
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J o h n  S c h m i d t — D i r e c t .

Q. H a v e  y o n  h a d  a n y  o th e r  a s s i s ta n ts  u n d e r  
you w ho  d id  i t ,  o r  u n d e r  M r. W ie t in g  o r  M r. 
B ro w n ?  A . N o , s i r ;  I  h a v e  n o t ,  I  b e liev e  n o t.

Re-Direct Examination by Mr. Hobart :

Q. W h e n  y o u  s p e a k  o f th e  N ew  Y o rk  office, t h a t  
is  th e  g e n e ra l office o f  th e  c o m p a n y ?  A . 'T h a t is  
o u r g e n e ra l office. 10

Q. T o  w h ich  y o u  m a k e  r e p o r ts  f ro m  tim e  to  
tim e? A . W e  m a k e  a l l  o u r  r e p o r t s  to  t h a t  
office.

Q. H o w  m a n y  te s ts  d id  y o u  m a k e  w h e n  th e re  
w ere th re e  p e o p le  in  th e  a u to m o b ile ?  A . W e  
m ade five te s ts .

Q. T h o se  w e re  th e  five t h a t  M r. Z in n  m e n ­
tio n ed ?  A . T h e y  w e re  r e f e r r e d  to  b y  M r. Z in n ;  
th ey  w ere  re c o rd e d  by  M r. Z in n  a n d  m y se lf.

John Schmidt, s w o rn  a s  a  w itn e s s  o n  b e h a lf  Of 
the  d e fe n d a n t, te s tif ie s  a s  fo l lo w s :

Direct Examination by Mr. Collins :

Q. W h e re  d o  y o u  liv e?  A . I n  P a s s a ic .
Q. W e re  y o u  th e  fo re m a n  o f th e  G ra n d  J u r y  fo r  

th e  S e p te m b e r  T e rm  fo r  th e  P a s s a ic  C o u n ty  
C o u rts?  A . 1 9 1 3 , yes , s i r .  80

Q. D id  t h a t  g r a n d  ju r y  in v e s t ig a te  th e  a c c id e n t  
a t  th e  c ro s s in g  o f 2 7 th  S tr e e t  a n d  th e  S u sq u e ­
h a n n a  R a i l ro a d  o n  S e p te m b e r  2 7 , 1 9 1 3 ? A . I t  
d id .

Q. I t  d id  in v e s t ig a te  t h a t ?  A . Y es, s ir .
Q. D id  th e  R ev . E d w in  L a n g e  a p p e a r  a s  a  w it­

ness b e fo re  t h a t  g r a n d  ju r y ?  A . E d w in  L a n g e ?  
R everend  L an g e .

Q. F a th e r  L a n g e ?  A . Y es, h e  a p p e a re d .
Q. H e  a p p e a re d  a s  a  w itn e s s  b e fo re  t h a t  g r a n d  

ju ry ?  A . Y es, s ir .
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Q. A n d  d id  lie  te s t i f y ?  A . H e  tes tified , yes, 
s ir .

Q. D id  lie  te s t i f y  o n  t h a t  o cc as io n  before the 
g r a n d  ju r y  w h e n  d e p o s in g  a b o u t  th e  acc id en t, the 
c o llis io n  b e tw e e n  th e  e n g in e  a n d  th e  autom obile 
in  w h ic h  h is  f a th e r  w a s  r id in g  t h a t  d a y  an d  was 
k il le d , t h a t  h e  h e a rd  th e  c ro s s in g  b e ll?  A. Well, 
I  d o n ’t  th in k  I  c a r e  to  te s t i f y  h e re  w h a t  w as testi- 

1 fled  in  th e  ro o m  o f  th e  g r a n d  ju r y  session.

'Mr. Dixon : H is  o a th  w a s  th a t  he would 
n o t  d is c lo se  i t .

Mr. Collins : 'I s u b m it  th e  m a t te r  to the 
c o u r t.

The Court: You will have to answer.
The Witness: I  will have to answer?
The Court: Yes; answer.

A . H e  te s tif ie d  yes , b u t  I  d o n ’t  rem em b er w hat 
to . W h a t  w as  t h a t  q u e s t io n  a g a in ?

Q. T h a t  h e  h e a rd  th e  c ro s s in g  b e ll?  A. I  could 
n o t  re m e m b e r  ev e ry  te s t im o n y  t h a t  took  place 
th e re . I  d o n ’t  k n o w  a s  I  c o u ld  te s t ify .  I  took a 
c o n s t i tu t io n a l  o a th .

The Court : T h a t  d oes n o t  m ak e  any  dif­
fe re n c e  w h a t  y o u  th in k  a b o u t  i t .  T he court 
ru le s  t h a t  y o u  m u s t. T h a t  is  th e  law  of 
o u r  s ta te .

The Witness : I have sworn that I 
would not disclose what took place there.

The Court: W e  w o n ’t  a rg u e  it, th a t is 
th e  r u l in g  o f th e  c o u r t.

The Witness : A l l  r i g h t ; w ill you repeat 
t h a t  q u e s t io n  a g a in ?

Q. D id  h e  te s t i f y  t h a t  a s  h e  a p p ro a c h e d  th a t 
c ro s s in g  in  a n  a u to m o b ile  t h a t  he h ea rd  the 
c ro s s in g  b e ll?  A . I  c a n n o t  te l l  w h a t  w as testified 

40  in  th e  g r a n d  ju r y  ro o m  so  lo n g  ago , i t  is  n early  a
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year a n d  a  h a l f  a g o  a n d  I  c a n n o t  a t  th i s  l a te  d a te  re ­
m em ber.

Q. D id  h e  o n  t h a t  o cc as io n  te s t i f y  t h a t  a s  h e  
ap p ro ach e d  th e  c ro s s in g  h e  h e a rd  th e  e n g in e  b e ll?  
A. I  d o n ’t  re m e m b er. I t  is  im p o ss ib le  fo r  m e  to  
rem em ber w h a t  w a s  te s tif ie d  to  w a y  b a c k  th e re .

Q. D id  h e  te s t i f y  t h a t  h e  h e a rd  som e b e ll?  A . 
I  c a n n o t re m e m b e r a n y  o f h i s  te s t im o n y  a n y  m o re  
th a n  I  c a n  a n y  o th e r  ca se  a t  th is  t im e ;  i t  i s  
im possib le  to  re m e m b e r w h a t  to o k  p la c e  th e re  a  
y e a r a n d  a  h a l f  ag o  o r  m o r e ; I  c a n n o t  re m e m b er.

N o  C ro ss  E x a m in a t io n .

Garret Keyser, sworn as a witness on the part 
of the defendant, testifies as follows:

Direct Examination by Mr. Hobart:

Q. W h e re  do  y o u  liv e ?  A . 8 6 7  E a s t  2 7 th  
S tree t.

Q. W h a t  i s  y o u r  o c c u p a t io n ?  A . S la te  ro o fe r .
Q. O n  th e  2 7 th  o f  S e p te m b e r , 1 9 1 3 , w h e re  d id  

you liv e?  A . 8 6 7  E a s t  2 7 t h  S tr e e t .
Q. A b o u t 5 :4 5  in  th e  a f te rn o o n  o f t h a t  d a te  

w here w e re  y o u ?  A . I n  m y  b a c k  y a rd .
Q. W h a t  w e re  y o u  d o in g ?  A . I  w a s  j u s t  s t a n d ­

in g  th e re  s m o k in g  a  c ig a re t te .
Q. W a s  y o u r  a t t e n t io n  c a lle d  to  a n y th in g  u n ­

u su a l a t  th e  2 7 th  S tr e e t  c ro s s in g ?  A . W h y , n o ;  
no t j u s t  a t  p r e s e n t ;  I  s to o d  th e re  a n d  a s  I  s to o d  
th e re  I  h e a rd  th e  t r a i n  b lo w  f o r  3 1 s t  S tr e e t .

Q. Y ou  h e a rd  w h a t  b lo w ?  A . T h e  e n g in e  b lo w  
by 31s t  S tre e t .

Q. W h a t  k in d  o f a  b lo w  w a s  i t ?  A . A  p r e t t y  
loud blow .

Q. C o u ld  y o u  see th e  e n g in e  f ro m  w h e re  y o u  
w ere? A . W e ll ,  n o t  a t  t h a t  p r e s e n t  tim e .

Q. B u t  y o u  h e a rd  th e  b lo w ?  A . Y es, s ir .

10

20

30

40
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Q. W h ic h  d ire c t io n  d id  i t  com e fro m ?  A. W hy 
i t  w a s  co m in g  f ro m  N ew  Y o rk .

Q. W h a t  d id  y o u  h e a r  n e x t?  A. I  h e a rd  the 
b lo w  fo r  2 7 t h  S tr e e t .

Q. A b o u t w h e re  w a s  th e  e n g in e  th e n  a s  n ea r as 
y o u  c a n  te l l?  A . R ig h t  n e a r  D il l is to n ’s lum ber 
y a rd .

Q. T h e  lu m b e r  y a r d  is  e a s t  o f 2 7 th  S tree t 
10 c ro ss in g , is  i t ?  A . Y es, s ir .

Q. C o u ld  y o u  see th e  e n g in e  a t  t h a t  tim e?  A. 
Y es, s i r .

Q. W h a t  k in d  o f  a  b lo w  w a s  th a t ?  A. I t  was 
a  v e ry  lo u d  b low .

Q. W h a t  d id  y o u  n e x t  h e a r?  A . I  h e a rd  the 
bell r in g  a t  th e  c ro ss in g . T h e  en g in e  bell was 
r in g in g .

Q. W e re  th e re  tw o  s e p a ra te  b e lls?  A. Yes, 
s ir .

20
Q. W h a t  h a p p e n e d  n e x t?  A . W h y , th e re  w as a  

k in d  o f a  n o ise  d o w n  th e re  a n d  I  d id  n o t  p ay  m uch 
a t te n t io n  to  i t  t i l l  I  sa w  som e peop le  com ing 
d o w n  th e re  a n d  I  w e n t  d o w n  th e re  a n d  I  saw  th e re  
w a s  a n  a c c id e n t  th e re . I  fo u n d  th e re  w as an  
a u to m o b ile  on  th e  t r a c k s  t h a t  th e  en g in e  had  
h it .

Q. W h a t  k in d  o f  a n  e n g in e  w as i t?  W hy, ju s t  
a  l ig h t  d r i l l  en g in e .

30  Q- W a s  th e re  a  ta n k  o r  a  te n d e r  fa s te n ed  to  it, 
d id  y o u  n o tic e ?  A . Y es, s ir .

Q. W h ic h  w a y  w a s  th e  en g in e  h ea d ed ?  A. T he 
e n g in e  w a s  h e a d e d  to w a rd s  N ew  Y ork .

Q. W a s  th e  t a n k  m o v in g  to w a rd s  P a te rs o n ?  A. 
Y es, s ir .

Q. H o w  lo n g  d id  y o u  s ta y  a ro u n d  th e  crossing? 
A . I  s ta y e d  a r o u n d  th e re  a r o u n d  a  h a lf  a n  
h o u r .

Q. D id  a n y  o th e r  p a s s e n g e r  t r a in  com e along 
40  w h ile  y o u  w ere  th e r e ?  A . Y es, s ir .
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Q. D id  y o u  n o tic e  w h e th e r  th e  c ro s s in g  b e ll 
ra n g  a s  t h a t  t r a i n  w e n t b y ?  A . Y es, s i r ;  i t  r a n g  

a ll th e  w ay.
Q. W h e re  w a s  th e  p a s s e n g e r  t r a i n  so f a r  a s  

you n o tic e d  w ith  re fe re n c e  to  t h a t  c ro s s in g  w h e n  
the  c ro ss in g  b e ll  f i r s t  b e g a n  to  r in g  fo r  t h a t  t r a i n ?
A. J u s t  th is  s id e  o f 3 1 s t  S tre e t .

Q. W h e n  y o u  sa y  th is  s id e , y o u  m e a n  to w a rd s  
New  Y o rk ?  A . N o ;  to w a r d s  P a te r s o n .

Q. Y o u  h e a rd  t h a t  c ro s s in g  b e ll r in g , d id  y o u , 
fo r th a t?  A . Y es, s ir .

Q. A n d  w h e re  w e re  y o u  a t  t h a t  t im e ?  A .
Standing right on the crossing.

q  H ow  f a r  i s  y o u r  h o u se  f ro m  th e  c ro s s in g ?

A. A b o u t 62 5  fe e t.
Q. C an  y o u  h e a r  th e  c ro s s in g  b e ll  f ro m  th e

house? A . Y es, s i r ;  p la in ly .
Q. O n  w h ich  s id e  o f 2 7 t h  S tr e e t?  A . O n  th e  2Q

Gcist sid o
Q. T h a t  w o u ld  be to w a r d s  N ew  Y o rk , w o u ld n ’t  

i t?  A . Y es, s ir .
Q. A n d  o n  w h ic h  s id e  o f th e  t r a c k ,  o n  th e  n o r th  

side o r  s o u th  s id e ?  A . T h a t  w o u ld  be o n  th e  
so u th  side.

Q. D id  y o u  a s s i s t  in  re m o v in g  th e  b o d ie s?  A .

No, s ir.
Q. Y o u  w e re  j u s t  s ta n d in g  a r o u n d  th e r e ?  A .

I  w as ju s t  s ta n d in g  a ro u n d . 30
Q. D id  y o u  see  S e rg e a n t  L o rd  a r o u n d  th e re ?  A .

I  d id  n o t  ta k e  n o tic e  o f a n y o n e  d o w n  th e re .

Cross Examination by Mr. Dixon :
Q. Y ou  liv e  on  th e  sa m e  s id e  o f  th e  s t r e e t  a s  

M rs. C a r r  liv e s  o n , do  y o u ?  A . Y es, s ir .
Q. H o w  n e a r  M rs. C a r r ’s  h o u se ?  A . M rs . C a r r  

lives on  th e  o th e r  s id e  of th e  t r a c k ,  th e  n o r t h ;  I  
live o n  th e  e a s t  s id e , o n  th e  s o u th  s id e . 40

Q. N o w  y o u  h a v e  g iv e n  u s  th r e e  p o in ts  o f  th e  
com panss, w h e re  d o  y o u  liv e ?  A . I  l iv e  j u s t  off 
M ark e t S tr e e t .
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Q. O ff M a rk e t  S t r e e t?  A . Y es, s i r ;  on 27th 
S tr e e t .

Q. Y o u  liv e  to  th e  s o u th  o f  th e  ra il ro a d  then? 
A . Y es, s ir .

Q. A b o u t s ix  o r  sev en  h u n d re d  fe e t  so u th ?  A. 
6 2 5  fe e t.

Q. H o w  d o  y o u  k n o w  i t  w as  2 5  fe e t?  A. Well, 
I  j u s t  ju d g e d  th a t .

10 Q. Y o u  j u s t  ju d g e d  th a t ?  A . Y es, s ir .
Q. W h e n  d id  y o u  j u s t  ju d g e  th a t ?  A . The day 

th e y  g o t  m y  s ta te m e n t .
Q. T h e n  y o u  w e n t o u t  th e r e  to  m ake some 

m e a s u re m e n ts , d id  y o u ?  A . N o , s ir .
Q. H o w  n e a r  do  y o u  liv e  to  t h a t  la d y  th a t  was 

o n  th e  s ta n d  h e re  y e s te r d a y ?  A . M rs. Craw­
fo rd ?

Q. I s  t h a t  h e r  n a m e ?  A . W e ll ,  I  d o n ’t  know  who 
2 q  y o u  a r e  r e f e r r in g  to .

Q. Y o u  s a w  h e r  on  th e  s ta n d  y e s te rd a y ?  A. 
I  seen  a  la d y  u p  h e re  y e s te rd a y , yes , s ir .

Q. S h e  k e e p s  a  b o a rd in g  h o u se  o f som e kind? 
A . W e ll, I  d o n ’t  k n o w  w h a t  k in d  o f a  house she 
keeps.

Q. Y o u  d o n ’t ?  A . N o , i t  i s  n o n e  o f  m y busi­
n ess .

Q. I t  i s  n o t, e h ?  A . N o , s ir .
Q. H o w  n e a r  h e r  d o  y o u  liv e?  A . S he lives on 

30  th e  o th e r  s id e  o f M a rk e t  S tr e e t .  I  liv e  say , about 
200 fe e t  a w a y  f ro m  h er.

Q. W e re n ’t  y o u  in  h e r  h o u se  a t  th e  tim e  of this 
a c c id e n t  a w a i t in g  to  m e e t h e r  f r ie n d s  from  New 
Y o rk ?  A . W h y , m e?

Q. Y es, y o u ?  A . N o.
Q. H o w  n e a r  to  h e r  h o u se  d o  y o u  live? A, 

200 fe e t, I  to ld  you .
Q. O n  th e  sa m e  s id e  o f  th e  s t r e e t?  A. No. 

S h e  liv es  o n  th e  o p p o s ite  c o rn e r . S h e  lives on the 
s o u th w e s t  c o rn e r .
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Q. H o w  w o u ld  y o u  g e t  f ro m  y o u r  h o u se  a r o u n d  
to th is  c ro s s in g ?  A . Y o u  w o u ld  go  r i g h t  d o w n  
27 th  S tre e t ,  n o r th .

Q. Y o u  w e n t d o w n  to  th e  c ro s s in g , a n d  w h ich  
side o f th e  c ro s s in g  d id  y o u  s ta n d  o n  w h e n  th i s  
t r a in  w e n t th ro u g h  t h a t  y o u  s p e a k  o f?  A . I  s to o d  
on  th e  w e s t s id e  o f th e  c ro ss in g , 
r  Q. W e ll, th e  s id e s  o f th e  c ro s s in g  t h a t  I  h a v e  
re fe ren ce  to  a r e  n o r th  a n d  s o u th ;  w h ic h  s id e  of 
th e  r a i l r o a d  t r a c k  w a s  i t ?  A . W h ic h  s id e  o f  th e  
tra c k ?

Q. Y es. A . ( I n d ic a t in g .)  T h a t  side.
Q. W h ic h  s id e ?  A . T h e  n o r th  side.

, Q. T h e  n o r th  s id e  o f  th e  r a i l r o a d  t r a c k ?  A .
Yes.

Q. W h e n  th e  t r a i n  w e n t  th ro u g h ?  A . Y es, 
sir.

Q. D id  y o u  go  th e re  b e fo re  th e  t r a i n  w e n t 20  
th ro u g h  o r  j u s t  a s  i t  w e n t th ro u g h ?  A . I  w a s  
th e re  b e fo re  th e  t r a i n  w e n t th ro u g h .

Q. Y o u  s to o d  th e re  w a tc h in g  fo r  i t ?  A . Y es.
Q. W a it in g  fo r  i t ?  A . Y es.
Q. T o  see i f  i t  w o u ld  r in g ?  A . Y es.
Q. Y o u  s to o d  w a i t in g  to  see  i f  i t  w o u ld  r in g ?

A. W e ll, i t  d id  r in g .
Q. Y o u  s to o d  th e r e  w a i t in g  to  see i f  i t  w o u ld  

r in g ?  A . Y es.
Q. H o w  lo n g  d id  y o u  s ta y  b e fo re  th e  t r a i n  c a m e  30 

th ro u g h ?  A . A b o u t  h a l f  a n  h o u r  1 s to o d  th e re  
a lto g e th e r .

Q. B e fo re  th e  t r a i n  ca m e ?  A . T h e  a c c id e n t  
h ap p e n ed  a t  five fo r ty -n in e  a n d  I  s ta y e d  th e re  
from  t h a t  t im e  on.

Q. I  d id  n o t  a s k  y o u  th a t .  H o w  lo n g  d id  y o u  
s tay  th e re  a t  th is  c ro s s in g  w a tc h in g  fo r  t h i s  t r a i n  
to  com e o v e r in  o r d e r  to  see  i f  th e  b e ll w o u ld  
fin g ?  A . I  sh o u ld  ju d g e  f if te e n  m in u te s ,  an y w a y .

Q. F if te e n  m in u te s ?  A . Y es. 40
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Q. T h e n , y o u  d id  n o t  go u p  to  see  th e  accident? 
A . W e ll, I  w as  th e re ,  c e r ta in ly .  T h a t  is  a l l  in  th a t 
tim e .

Q. Y o u  w e n t  f i r s t  to  see  th e  w re c k ?  A. Yes.
Q. T h e n  y o u  ca m e  b ac k  a n d  w a tc h ed  fo r this 

t r a i n  to  go th ro u g h ?  A . Y es.
Q. D id  y o u  com e b a c k  to  th i s  p la c e  before the 

e n g in e  b a c k e d  d o w n  o n to  th e  s id in g ?  A. W ell, i t  
w a s  j u s t  b a c k in g  in to  th e  s id in g  w h en  I  g o t there.

Q. I t  w a s  b a c k in g  in  w h e n  y o u  g o t th e re ?  A. 
Y es.

Q. H o w  lo n g  a f t e r  h e  b ac k ed  in to  th e  siding 
d id  th e  t r a i n  com e th ro u g h ?  A . W e ll, i t  w as not 
m o re  th a n  te n  m in u te s , I  guesls.

Q. W e ll, d o  y o u  k n o w  h o w  lo n g  i t  w as?  A. No, 
s i r ;  I  d id  n o t  h a v e  a n y  w a tc h  o u t.

Q. N ow , w h e n  y o u  s to o d  on  th e  so u th  side of 
20  th e  c ro s s in g —  A . I  s to o d  on  th e  n o r th  side, as I 

to ld  y o u  b e fo re
Q. W h e n  y o u  s to o d  o n  th e  n o r th  s id e  w atch ing  

fo r  t h a t  t r a i n  to  com e th ro u g h —  A . Yes.
Q. H o w  c lo se  to  th e  t r a c k  d id  y o u  s ta n d ?  A. 

W h y , I  s h o u ld  ju d g e  a b o u t  s ix  fee t from  the 
tra c k .

Q. Y o u  s to o d  th e re  a b o u t  fifteen  m in u te s?  A. 
Y es, a b o u t.

Q. O n  w h ic h  s id e  o f T w e n ty -sev en th  S tre e t did 
30 y o u  s ta n d ?  A . W h y , o n  th e  le f t  side.

Q. A n d  y o u  sa w  i t  com e u p ; h o w  f a r  d id  you see 
h e r ?  A . W h y , T h ir ty - f i r s t  S tr e e t— ju s t  over 
T h ir ty - f i r s t  S tr e e t .

Q. T h a t  is  th e  f i r s t  y o u  co u ld  see of h e r?  A. 
Yes.

Q. H o w  f a r  b ey o n d  T h ir ty - f i r s t  S tre e t?  A. I  
sh o u ld  ju d g e  a b o u t  tw o  h u n d re d  feet.

Q. Y o u  sa w  h e r  com e a lo n g  a n d  proceed to  
c ro ss  th i s  t r a c k ,  d id  y o u ?  A . S h e  stopped .

Q. W h e re  d id  sh e  s to p ?  A . S h e  sto p p ed  rig h t 
by  th e  bell.

40
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Q. A t  th e  h e ll  p o s t?  A . Y es.
Q. H o w  lo n g  d id  sh e  s ta n d  th e re ?  A . A  few  

seconds.
Q. A n d  th e n  w e n t  off? A . Y es.
Q. D o  y o u  k n o w  w h a t  sh e  s to p p e d  fo r?  A .

W hy, c e r ta in ly .
Q. W h a t  fo r ?  A . W h y , th e  w re c k  w a s  o n  th e  

tra c k  ye t. in
Q. S t i l l  o n  th e  t r a c k ?  A . Y es, s ir .
Q. W h e n  d id  th e  b e ll s t a r t  to  r in g ?  A . W h e n  

i t  ju s t  g o t  o y er T h i r ty - f i r s t  S tr e e t .
Q. E h ?  A . W h e n  th e  t r a i n  p a s se d  o v e r T h ir ty -  

f irs t S tre e t.
Q. H o w  f a r  a w a y ?  A . I  d o n ’t  k n o w ; I  n e v e r  

looked a t  it.
Q. D id n ’t  y o u  o b serv e  t h a t ?  A . I  d id  n o t  w a lk  

u p  th e  t r a c k  to  see  w h e re  i t  s t a r t e d  to  r in g .
Q. Y o u  w e re  w a tc h in g  fo r  t h a t  p u rp o s e ?  A . 20 

I  ju s t  a b o u t ju d g e d  w h e re  i t  s ta r te d .
Q. W h e re  d id  i t  s to p  r in g in g ?  A . A f te r  th e  

la s t  coach  w e n t o v e r  th e  c ro ss in g .
Q. W h e re  w a s  th e  t r a i n  w h e n  th e  b e ll s to p p e d  

r in g in g ?  A . W h y , a c ro s s  th e  c ro ss in g , o f co u rse .
Q. W h a t  p a r t  o f i t  w a s  a c ro s s  th e  c ro s s in g ?

A. T h e  l a s t  p a r t  o f  i t .
Q. T h e  l a s t  c a r ?  A . W h y , c e r ta in ly .
Q. H o w  m a n y  c a r s  w e re  th e re ?  A . I  s h o u ld  

ju d g e  a b o u t s ix . 30
Q. H o w  f a r  a c ro s s  th e  c ro s s in g  w a s  i t  b e fo re  

i t  s to p p e d ?  A . I t  i s  j u s t  a c ro s s  th e  c ro s s in g  
w hen i t  s to p s .

Q. H o w  f a r ?  A . I  d o n ’t  kn o w .
Q. D id n ’t  y o u  n o tic e ?  A . N o.
Q. W h y ?  A . B e c a u se  I  d id n ’t  lo o k  a t  i t ,  

th a t  is  a ll .
Q. D id  a n y b o d y  te l l  y o u  to  s ta n d  a n d  w a tc h

th a t  t r a in ?  A . N o , s i r .
7 40

Q. W h a t  is  y o u r  b u s in e s s ?  A . I  s a id  s la te
ro o fe r by  t r a d e ;  I  a m  n o t  in  b u s in e s s  a t  a l l .
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Q. Y o u  a r e  a  ro o fe r?  A . I  am  a  roo fer.
Q. A  s la te  ro o fe r  by  tra d e . W h e n  w ere you 

l a s t  a  s la te  ro o fe r?  A . U p  to  th e  p re se n t day  I 
a m  a  s l a te  ro o fe r .

Q. W h e re  d id  y o u  w o rk  la s t?  A . H e rb e r t  C. 
R u t t .

Q. H o w  lo n g  a g o ?  A . I  am  w o rk in g  th e re  th ree  
y e a r s  a n d  a  h a lf .

Q. H o w  lo n g  ag o  d id  y o u  cease to  w ork  there? 
A . D id  I  cease  to  w o rk ?  W h y , I  sh o u ld  judge 
a b o u t  tw o  m o n th s  ago.

Q. Y o u  a r e  n o t  d o in g  a n y th in g  n ow ? A. N ot 
j u s t  a t  th e  p r e s e n t  tim e , o n ly  s i t t in g  h e re  in  th is  
c h a ir .

Lawrence Keyser, sworn as a witness on the 
zo part of the defendant, testifies as follows:

Direct Examination by Mr. Hobart:

Q. Y o u  a r e  a  b r o th e r  o f th e  la s t  w itn ess?  A. 
Y es.

Q. W h e re  d id  y o u  liv e  o n  th e  2 7 th  o f S eptem ­
b e r , 1 9 1 3 ? A . E a s t  T w e n ty -sev en th  S tre e t.

Q. A re  y o u  s t i l l  l iv in g  th e re ?  A . S ti l l  there .
Q. W h a t  is  y o u r  b u s in e s s ?  A . P lu m b e r.
Q. W e re  y o u  a t  h o m e a b o u t h a lf-p a s t five o r 

30  q u a r te r  to  s ix  on  th e  e v e n in g  o f th e  d ay  of th is  
a c c id e n t?  A . I  w as.

Q. W h e re  w e re  y o u ?  A . O n  th e  f r o n t  porch.
Q. W h a t  f i r s t  a t t r a c te d  y o u r  a t te n t io n  to  an y ­

th in g  o u t  o f  th e  o r d in a r y ?  A . W h y , th e  neighbor 
n e x t  d o o r  to ld  m e th e re  w as a n  a c c id e n t dow n the  
s t r e e t ,  a n d  w e  w a lk e d  dow n.

Q. D id  y o u  go  d o w n  w ith  h im ?  A. I  w ent 
d o w n  w ith  h im .

Q. B e fo re  th i s  n e ig h b o r  spoke to  you  abou t 
40  a n  a c c id e n t, h a d  y o u  n o tic e d  a n y th in g  ab o u t the  

c ro s s in g  b e ll a t  t h a t  c ro s s in g ?  A . I  d id  no t.
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Q. W h e n  y o u  g o t  to  th e  c ro ss in g , h o w  lo n g  
d id  yo u  s ta y  th e r e ?  A . A b o u t tw e n ty  m in u te s .

Q. W h ile  y o u  w e re  th e re  d id  a  t r a i n  com e fro m  
N ew Y o rk ?  A . W h ile  I  w a s  th e re ,  g o in g  d o w n  
there , th e  f r e ig h t  e n g in e  w a s  ju s t  b a c k in g  in to  
the  sw itc h  a n d  th e n  a  t r a i n  cam e  f ro m  N ew  Y o rk , 
an d  I  s ta y e d  th e re .

Q. Y o u  w e re  a t  th e  c ro s s in g  w h e n  th i s  t r a i n  
cam e a lo n g ?  A . I  w a s  a t  th e  c ro s s in g  w h e n  10 
th e  t r a in  cam e, yes.

Q. D id  y o u  n o tic e  w h e th e r  t h a t  t r a i n  s to p p e d  
o r s low ed  u p ?  A . I t  d id . I t  s to p p e d .

Q. D id  y o u  n o tic e  a n y th in g  a b o u t  th e  c ro s s in g  
bell a s  t h a t  N ew  Y o rk  t r a i n  w e n t b y ?  A . T h e  
c ro ssin g  b e ll w a s  r in g in g .

Q. D id  y o u  n o tic e  w h e re  t h a t  t r a i n  w a s  w h e n  
th e  bell b e g a n  to  r in g ?  A . W h y , i t  g e n e ra l ly  r in g s  
r ig h t o v er T h ir ty - f i r s t  S tr e e t .

Q. D id  y o u  m a k e  a n  o b s e rv a tio n  w h e th e r  th e  
t r a in  w e n t b ey o n d  th e  c ro s s in g —  A . N o , s ir ,  i t  
d id  n o t.

Q. H o w  f a r  d id  i t  g o ?  A . I  sh o u ld  ju d g e  i t  
s to p p ed  b a c k  o f th e  c ro s s in g  a b o u t tw e n ty  fe e t  
o r tw en ty -fiv e  f e e t ;  I  a m  n o t  s u re  w h a t  i t  w as.

Q. W h ile  i t  w a s  th e re  d id  y o u  h e a r  th e  c ro s s ­
in g  b e ll?  A . T h e  c ro s s in g  b e ll w a s  r in g in g .

Q. W h o  w as  th e  n e ig h b o r  t h a t  w e n t d o w n  w ith  
you? A . M r. H a n n a n .  35

Cross Examination by Mr. Dixon :

Q. Y ou  d id  n o t  go d o w n  w ith  y o u r  b ro th e r ?
A. N o, s i r ;  h e  w a s  a h e a d  o f  m e.

40
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William H. Lord, sworn as a witness on the 
part of the defendant, testifies as follows:

Direct Examination by Mr. Hobart:

Q. S e rg e a n t ,  y o u  a r e  in  th e  P o lic e  D ep artm en t 
o f th e  C ity  o f P a te r s o n ?  A . Y es, s ir .

Q. A n d  h a v e  b een  fo r  a  n u m b e r  o f y ea rs , have 
10  y o u  n o t?  A . Y es.

Q. H o w  lo n g ?  A . T w e n ty - th re e  y e a rs , go ing  on 
tw e n ty - fo u r .

Q. Y o u r  p o s it io n  a t  th e  p re s e n t  t im e  is  detective 
s e rg e a n t ,  is  i t  n o t?  A . Y es.

Q. D id  y o u  h o ld  t h a t  p o s it io n  on  th e  27 th  of 
S e p te m b e r , 1 9 1 3 ? A . Y es.

Q. A n d  h a d  h e ld  i t  fo r  so m e  y e a rs  b efo re  th a t?  
A . Y es.

Q. W a s  y o u r  a t te n t io n  c a lle d  to  th is  ac c id en t a t  
20  T w e n ty -se v e n th  S tr e e t?  A . Y e s ; i t  w as. On 

S a tu r d a y  ev e n in g , S e p te m b e r  2 7 th , a t  5 :5 4  th e re  
'w a s  a  te le p h o n e  c a ll  re ce iv ed  a t  P o lic e  H e a d q u a r­
te r s  t h a t  th e re  w a s  a n  a c c id e n t o n  th e  S usque­
h a n n a  R a i l ro a d  t r a c k  a t  T w e n ty -sev en th  S tree t.

Q. W h a t  d id  y o u  d o  w h en  t h a t  r e p o r t  cam e in ?  
A . I  g o t  in  th e  a u to m o b ile  p a t ro l  w agon  along  
w ith  O fficers L u d d y  a n d  M c G ra th , a n d  we p ro ­
ceeded  to  th e  c ro ss in g , u p  P a r k  A v en u e  to  Tw enty- 

„  s e v e n th  S tr e e t ,  a n d  fro m  T w e n ty -sev en th  S tre e t to  
th e  c ro ss in g .

Q. H o w  lo n g  d id  i t  ta k e  y o u  to  go fro m  head­
q u a r te r s ?  A . I  sh o u ld  ju d g e  i t  w as a b o u t six  
o ’clock  w h e n  w e a r r iv e d  th e re .

Q. W h e n  y o u  g o t th e re  w h a t  d id  yo u  find? A. 
I w e n t o n  d o w n  th e  t r a c k  to  w h ere  th e  acc id en t—  
to  w h e re  th e  a u to m o b ile  la y — a n d  th e  body of Mr. 
L a n g e  la y  in  th e  c e n te r  o f th e  tra c k . I  o rdered  
th e  b o d y  l i f te d  off th e  t r a c k  a n d  th e  au tom ob ile  
p u sh e d  o v e r  to  th e  s id e , d o w n  th e  em b an k m e n t; 
th e re  w a s  a  l i t t l e  e m b a n k m e n t th e re .
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Q. D o  y o n  re c o lle c t  w h e th e r  th e  e n g in e  t h a t  
w as th e re  w a s  b a c k e d  o n to  th e  s id e  t r a c k ?  A .
I t  w as on  th e  s id in g  w h e n  I  w e n t th e re .

Q. A b o u t h o w  lo n g  w e re  y o u  th e re  a l to g e th e r ,  
S e rg e a n t?  A . I  w a s  u p  th e re  u n t i l  d a rk .
I Q. T h a t  w o u ld  b e  a b o u t  w h a t  h o u r?  A . O h , I  
suppose, a  q u a r te r  o f  e ig h t  o r  h a l f - p a s t  sev en —  
a  q u a r te r  o f  e ig h t. 10

Q. W h e n  y o u  f i r s t  g o t  th e r e  w a s  i t  d a r k ?  A .
N o ; d a y lig h t.

Q. W h ile  y o u  w e re  a t  th e  c ro s s in g  d id  a n o th e r  
t r a in  com e a lo n g  f ro m  N ew  Y o rk ?  A . W e ll, th e re  
w as a n  a r g u m e n t  a ro s e  th e r e  b e tw e e n  so m eb o d y —

By the Court:
Q. iS e rg ean t, th e  q u e s tio n  is  w h e th e r  th e  t r a i n  

cam e a lo n g  fro m  N ew  Y o rk ?  A . Y es.

By Mr. Hobart: 20
Q. T h e  t r a i n  ca m e  f ro m  N ew  Y o rk ?  A . Y es.
Q. O n  w h ic h  t r a c k ?  A . O n  th e  w e s tb o u n d  

trac k .
Q. D id  y o u  o b se rv e  w h e th e r  th e re  w a s  a n y  

c ro ssin g  b e ll r u n g  f o r  t h a t  t r a i n ?  A . Yes.
Q. H o w  d id  y o u  com e to  o b se rv e  t h a t ?  A .

W ell, th e re  w a s  a n  a r g u m e n t  a ro se  a b o u t  th e  b e ll 
n o t b e in g  in  w o rk in g  o rd e r ,  a n d  I  seen  th e  d r i l l  
eng ine  th e re  a n d  I  s a id , “T o  s e t t l e  th a t ,  w e w il l  3Q 
have th e  d r i l l  e n g in e  com e u p ,” a n d  I  sp o k e  to  
one of th e  r a i l r o a d  o ffic ia ls  in  r e g a rd s  to  h a v in g  
i t  com e u p , a n d  w ith  t h a t  th e  b e ll s t a r t e d  to  r in g , 
a n d  th e  t r a i n  cam e. I  s a id , “ th e  b e ll is  r in g in g , 
a n d  h e re  is  a  t r a i n  co m in g . T h a t  s e t t le s  t h a t . ”

Q. T he b e ll w a s  r in g in g ?  A . T h e  b e ll  w a s  r in g ­
ing.

Q. H o w  f a r  a w a y  w a s  t h a t  t r a i n ?  A . I  s u p ­
pose i t  w a s  so m ew h e re  in  th e  n e ig h b o rh o o d  o f 
T w e n ty -n in th  S t r e e t— T w e n ty -n in th  o r  T h i r t i e th  40 
S tree t.
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f Q. T h a t  is , e a s t  o f th is  c ro ss in g ?  A. E ast, 
yes.

Q. T w o  o r  th r e e  b lo ck s  e a s t?  A . Yes.
Q. D id  th e  c ro s s in g  b e ll c o n tin u e  to  r in g  as 

th is  t r a i n  a p p ro a c h e d  th e  c ro ss in g ?  A. I t  con­
t in u e d  to  r in g .

Q. 'T w e n ty -n in th  S t r e e t  a n d  T h ir t ie th  S tree t 
a r e  w e s t o f  T h ir ty - f i r s t  S tr e e t?  A . Yes.

10 Q. T w e n ty -n in th  S t r e e t  a n d  T h ir t ie th  S tre e t are  
b e tw e en  T h ir ty - f i r s t  S t r e e t  a n d  T w enty-seventh  
S tr e e t ,  a r e  th e y  n o t?  A . Y es. T h e  s tre e ts  are  
n u m b e re d  fro m  M a d iso n  A venue. A f te r  you pass 
M a d iso n  A v e n u e , th e re  is  T w e n ty -firs t S tree t, 
T w e n ty -se c o n d  S tr e e t ,  T w e n ty - th ird  S tree t, 
T w e n ty -se v e n th  S tr e e t ,  a n d  so on, o u t, east.

By Mr. Dix o n:
Q. E a s t  o f w h a t?  A . E a s t  o f M ad iso n  A venue. 

20 B y Mr. Hobart:
Q. D id  y o u  o b serv e  w h e th e r  th is  t r a in  slowed 

u p  o r  cam e  to  a  s to p ?  A . I t  s to p p e d  a t  the 
c ro ss in g .

Q. D o  y o u  re c o lle c t w h e th e r  i t  w e n t a ll the 
w a y  o v e r  th e  c ro s s in g  b e fo re  i t  s to p p ed  or 
w h e th e r  i t  s to p p e d  p a r t i a l ly  on  th e  c ro ssin g ?  A. 

- I t  s to p p e d  n o t  to  co v e r th e  c ro ssin g , b u t i t  
s to p p e d  w ith  th e  c o w c a tc h e r  n o s in g  th e  cross- 

3 0  in g .
i Q. So t h a t  p a r t  o f  th e  lo co m o tiv e  w as a lm ost 
o n  th e  c ro s s in g ?  A . Y es.

Q. W a s  th e  b e ll r in g in g  w h ile  i t  s tood  th ere?  
A . O h, yes.

Q. W h a t  d o  y o u  sa y ?  A . Y es, s ir .
Q. C o u ld  y o u  h e a r  i t  c le a r ly ?  A . Y es, s ir .
Q. Y o u  w e re  a ro u n d  th e  c ro ssin g , you  say, 

u p  to  h a lf -p a s t  seven  o r  a  q u a r te r  o f e ig h t?  A. 
Y e s ; so m ew h e re  in  th e re .

Q. D u r in g  t h a t  t im e  d id  y o u  see an y body  try40
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to  open  a  "box a t  th e  fo o t o f  th e  p o le  o n  w h ic h  th e  
bell w as lo c a te d ?  A . N o , s i r ;  I  d id  n o t.

Q. Y ou , o f co u rse , k n e w  w h e re  th e  b e ll w a s, th e  
c ro ssin g  b e ll?  A . Y es, s ir .

Q. Y o u  k n ew  i t  w a s  lo c a te d  o n  a  s o r t  o f a  p o s t  
o r  p o le?  A . I t  i s  o n  a  p o le  th e re .

Q. D id  a n y b o d y  p u t  a  l a d d e r  u p  t h a t  p o s t  o r  
pole w h ile  y o u  w e re  th e re ?  A . I  saw  n o th in g  o f  ^  
th e  k in d .

Q. D id  y o u  see a n y b o d y  h a m m e r  a g a in s t  th e  
pole o r  p o s t  o n  w h ic h  th e  b e ll  w a s?  A . N o , s ir .

Q. O r do  a n y th in g  w ith  t h a t  p o s t  o r  p o le  o r  
bell? A . N o , s ir .

Q. W a s  th e re  a n y th in g  d o n e  w ith  t h a t  p o s t  o r  
pole o r  b e ll w h ile  y o u  w e re  th e re ?  A . I  saw  n o th ­
in g  done w ith  th e  p o s t  a t  a ll .

Q. W e re  y o u  th e re  fo r  th e  p u rp o s e  o f k n o w in g  
w h e th e r th e re  w a s  a n y th in g  d o n e  o f t h a t  k in d ?  A . 2 q 
I  w as th e r e  to  f in d  o u t  w h a t  th e  c a u se  o f  th e  a c c i­
d en t w a s  a n d  to  g e t  a l l  th e  ev id en ce  I  c o u ld  p e r ­
ta in in g  to  i t .

Q. D o  y o u  k n o w  th e  K ev. E d w in  L a n g e ?  A .
Y es, s ir.

Q. W h e n  d id  y o u  f i r s t  k n o w  h im ?  A . T h a t  
evening , w h e n  I  m e t  h im  o n  th e  r a i l r o a d  t r a c k  
there .

Q. D id  y o u  h a v e  a n y  c o n v e rs a t io n  w ith  h im  
w hile y o u  w e re  th e re  in  r e g a rd s  to  th is  a c c id e n t?  3 0  
A. Y es, s i r ;  I  g o t th e  n a m e s  o f h is  f a th e r  a n d  
b ro th e r  and,. I  th in k  i t  w as, h is  g ra n d m o th e r ,  i f  I  
am  n o t m is ta k e n .

Q. D u r in g  t h a t  c o n v e rs a t io n  w ith  h im  w a s  
th e re  a n y  q u e s tio n  ra is e d  a b o u t  th e  r in g in g  o f th e  
c ro ssin g  b e ll?  A . Y e s ;  t h a t  is  w h e re  th e  a r g u ­
m en t s t a r t e d  w ith  som eb o d y , w h o e v e r i t  w a s, I  
don’t  k n o w  now , o v e r th e  r in g in g  o f  th e  b e ll.

Q. D id  F a t h e r  L a n g e  sa y  to  y o u , d u r in g  t h a t  
co n v e rsa tio n , t h a t  h e  th o u g h t  h e  h a d  h e a rd  th e
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c ro s s in g  b e ll?  A . Y es, s i r ;  lie s a id  he though t 
h e  h e a rd  a  b e ll o r  c ro s s in g  b e ll r in g ;  he d idn ’t  
k n o w  fo r  su re .

Q. A n d  d id  he, d u r in g  th e  c o u rse  o f th e  same 
c o n v e rs a t io n , s a y  a n y th in g  a s  to  h av in g  seen a 
c a r  go  o v er th e  c ro s s in g  a h e a d  o f th e  c a r  in  which 
h is  f a th e r  w a s  r id in g ?  A . I  w o u ld  n o t  be positive 
a b o u t  th a t ,  th e r e  w a s  so m e th in g  sa id  ab o u t it, 

10 b u t  I  w o n ’t  be p o s it iv e  on  th a t  j i o in t .
Q. Y o u  a r e  n o t  c le a r?  A . N o ; I  am  n o t clear 

o n  i t ; I  d o n ’t  w a n t  to  sa y  so  u n le ss  I  am  posi­
tiv e .

Q. Y o u  a r e  p o s it iv e  h e  s a id  he th o u g h t  he hea rd  
a  b e ll?  A . H e  th o u g h t  h e  h e a rd  a  b e ll rin g .

Q. W a s  F a t h e r  L a n g e  th e re  w hen  th is  o ther 
t r a i n  ca m e  a lo n g ?  A . Y es.

Q. D id  y o u  p o in t  o u t  to  h im  th a t  th e  bell was 
r in g in g  w h e n  t h a t  t r a i n  cam e  a lo n g ?  A . N o ; n o t 
d i s t in c t ly  to  h im , b ec au se  th e re  w ere  several 
o th e rs  th e re .

Q. W a s  h e  s ta n d in g  th e re ?  A . H e  w as stand- 
' in g  t h e r e ; yes.
> Q. W h ile  y o u  w ere  d is c u s s in g  i t?  A . Yes, sir.

Cross Examination by Mr. Dixon :

Q. A b o u t h o w  lo n g  a f te r  y o u  received  th e  te le­
p h o n e  m essag e  d id  y o u  go  to  th e  c ro ss in g ?  A. W ell, 

3 0  I  sh o u ld  ju d g e  i t  w a s  in  th e  n e ig h b o rh o o d  o f p ro b ­
a b ly  five o r  s ix  m in u te s .

Q. I t  w o u ld  be a b o u t s ix  o’c lo ck ?  A. Some­
w h e re  in  th e  n e ig h b o rh o o d  o f  s ix  o’clock.

Q. H o w  lo n g  h a d  y o u  been  th e re  befo re  th is  
o th e r  t r a i n  com e u p ?  A . W e ll, I  co u ld  n o t  ju s t  
s a y  h o w  lo n g , b ec au se  I  d id  n o t  ta k e  no tice  of 
th a t .  I  w as  sp e a k in g  to  o n e  o f th e  ra ilro a d  offi­
c ia ls  a n d  te l l in g  h im  th a t  I  w a n te d  th e  sw itch  
e n g in e  b a c k e d  o u t  to  see i f  th e  b e ll w as ring ing , 
a n d  w ith  t h a t  i t  s t a r t e d  to  r in g , a n d  I  saw  th e
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t r a in  co m in g  u p . W h a t  t im e  i t  w a s  I  d o n ’t  
know .

Q. Y o u  w e re  n o t  th e r e  v e ry  lo n g  th e n ?  A . N o ;  
I  w as n o t ,  b e c a u se  th i s  t r a i n  ca m e  a lo n g  a n d  
s ta r te d  th e  b e ll r in g in g .

Q. Y o u  d id n ’t  g e t  to  th e  sc e n e  o f  th e  a c c id e n t  
a t  th e  t im e  th e  e n g in e  w a s  w e s t o f th e  c ro s s in g ?  
A . N o, s ir .

Q. W h e n  y o u  g o t  th e re  th e  e n g in e  w a s  a c tu a l ly  
in  th e  s w itc h ?  A . Y es, s ir .

Q. W h e re  w a s  th e  a u to m o b ile  th e n ?  A . L y in g  
dow n th e  t r a c k  a b o u t  2 5 0  fe e t.

Q. A n d  h is  f a th e r ’s  b o d y  a n d  th e  g r a n d ­
m o th e r’s?  A . Y es, s i r .

Q. I s  t h a t  a f t e r  i t  h a d  b a c k e d  u p  in  th e  
sw itch ?  A . N o ;  f u r th e r  u p  th e  t r a c k ;  I  w a s  go­
in g  e a s t  th e n .

Q. W h o  e lse  w a s  a r o u n d  th e re ?  A . Q u ite  som e 
o th e r p e o p le  th e re .

Q. D id  y o u  o b se rv e  som e p e o p le  th e r e  w o rk in g  
on th e  w ire s  o n  th e  e a s t  o f  th e  c ro s s in g ?  A . N o , 
s i r ;  I  d id n ’t  see  a n y b o d y  th e re .

Q. D id n ’t  see  tw o  m en  w ith  o v e ra l ls  th e r e ?  A . 
N o, s i r ;  I  d id  n o t.

Q. T h a t  is  a l l ,  S e rg e a n t .
By the Court:

Q. J u s t  o ne  m o m e n t, S e rg e a n t .  N e v e r  m in d , 
th a t  i s  a l l .
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John B . Murphy, sw o rn  a s  a  w itn ess  on the 
p a r t  o f th e  d e fe n d a n t,  te s tif ie s  a s  fo l lo w s :

Direct Examination by Mr. Hobart:

Q. Y o u  a r e  a  m e m b e r of th e  p o lice  d ep a rtm en t 
o f  th e  C ity  o f  P a te r s o n ?  A . I  w as a t  th a t 
tim e .

Q. I  be liev e  y o u  w ere  a  m o to rc y c le  m an ?  A. 1 
w as.

Q. D id  y o u  h e a r  o f  th e  a c c id e n t  sh o rtly  a f te r  
i t  h a p p e n e d  d o w n  a t  2 7 t h  S tr e e t?  A . Y es, sir.

Q. H o w  soon  a f te r ?  A . I  im a g in e  a b o u t ten  
m in u te s .

Q. W h a t  d id  y o u  d o  th e n ?  A . I  ro d e  r ig h t  over 
to  2 7 th  S tr e e t .

Q. W e re  y o u  th e r e  w h e n  S e rg e a n t  L o rd  was 
th e re ?  A . Y e s ; j u s t  a f t e r  th a t .

Q. H o w  lo n g  d id  y o u  s ta y  th e re ?  A. U n til 
q u a r te r  to  e ig h t  o r  e ig h t  o’clock.

Q. W e re  y o u  th e re  w h e n  th e  t r a in  cam e from  
N ew  Y o rk ?  A . Y es, s ir .

Q. W e re  y o u  th e re  a t  t h a t  t im e ?  A . D ow n a t  
th e  body .

Q. D id  y o u  h e a r  th e  c ro s s in g  be ll r in g in g ?  A. 
Y es, s ir .

Q. D id  y o u  o b se rv e  w h e re  th e  t r a in  w as w hen 
th e  b e ll s t a r t e d  r in g in g ?  A . N o, s i r ;  I  d id  not.

Q. D id  y o u  h e a r  th e  b e ll?  A , Y es, s i r ;  I  did.
Q. Y o u  d id n ’t  o b se rv e  th e  d is ta n c e ?  A. No, 

s ir .
Q. T h a t  is  a ll .

Cross Examination by Mr. Dixon :

Q. Y o u  a r e  f a m i l ia r  w ith  t h a t  c ro ssin g , a re n ’t  
y o u , o ffice r?  A . Y es, s ir .

Q. W h e re  w e re  y o u  a t  th e  t im e  o f th e  colli­
s io n ?  A . I  sh o u ld  ju d g e  a b o u t  M ad iso n  A venue 
a n d  M a rk e t  S tre e t .
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Q. D id  y o n  h e a r  th e  c r a s h ?  A . N o , s i r ;  I  d id n ’t .
Q. W h a t  t im e  d id  y o u  g e t  to  th e  scen e  o f  th e  

a c c id e n t?  A . A b o u t  five m in u te s  to  s ix  o r  t e n  
m in u te s  to  six .

Q. Y o u  k n ew  t h a t  th e  b e ll a t  t h a t  c ro s s in g — 
th a t  c ro s s in g  b e ll f r e q u e n t ly  g o t o u t  o f  o rd e r?
A. I  d o n ’t  k n o w  th a t .

Q. Y o u  h a d  b een  th e re  w h e n  th e  t r a i n  w as  
p ass in g  a n d  i t  d id n ’t  r in g ?  A . N o , s ir ,

Q. Y o u  h a v e  k n o w n  t h a t  i t  d id n ’t  r in g  in  t im e  
to  w a rn  p a s s e n g e rs ?  A . N o , s ir .

Q. D o n ’t  y o u  k n o w  t h a t  y o u  h a v e  h a d  to  g ive  i t  
a  j a r  to  s t a r t  th e  b e ll r in g in g ?  A . N o , s i r ;  I  
don ’t  k n o w  th a t .

Q. D id n ’t  y o u  a lm o s t  g e t  h i t  th e r e  y o u rs e lf ,  o n e  
tim e , w h en  y o u  w e re  o n  y o u r  m o to r  cyc le , j u s t  
p r io r  to  t h a t ?  A . I  sh o u ld  ju d g e  a b o u t  tw o  w eeks 
before t h a t  I  h a d  com e a c ro s s  th e re  w ith  m y  20  
m ach in e  a n d  I  h a d  j u s t  g o t a c ro s s  w h e n  th e  t r a i n  
com e a lo n g , b u t  I  d o n ’t  re m e m b e r h e a r in g  th e  
bell.

Q. I t  d id n ’t  r in g ?  A . I  d o n ’t  kn o w .
Q. I t  r a n g  o n  th e  n e x t  t r a in ,  th o u g h ?  A . I  

don ’t  k n o w ; I  w a s n ’t  th e r e  w h e n  th e  n e x t  t r a in  
cam e in .

Q. T h a t  is  a ll .

40
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Thomas J. McGrath, sworn as a witness on 
the part of the defendant, testifies as follows:

Direct Examination by Mr. Hobart :

Q. Y o u  a r e  a  p o lic e  d e p a r tm e n t  officer? A . Yes, 
s ir .

Q. D id  y o u  go  to  th is  c ro s s in g  a  few  m inutes 
10 a f te r  th e  a c c id e n t?  A . W e ll, I  g o t a  telephone 

m e ssag e  a t  th e  p o lice  s ta t io n  t h a t  th e re  w as an 
a c c id e n t  a t  E a s t  2 7 th  S t r e e t  a n d  to  go th e re  as 
soon  a s  w e co u ld .

Q. D id  y o u  g o  w ith  O fficer L o rd ?  A. Officer 
L o rd , O fficer L u d d y  a n d  m y se lf.

Q. H o w  lo n g  d id  y o u  s ta y  th e re ?  A . I  should  
ju d g e  in  th e  n e ig h b o rh o o d  o f  h a l f  a n  h o u r.

Q. W e re  y o u  a t  th e  c ro s s in g ?  A . I  w as a t  the 
c ro s s in g  a n d  d o w n  by  th e  body , too.

2 0  Q. D id  y o u  see a  la d d e r  u p  a g a in s t  th e  bell 
p o le ?  A . N o , s i r ;  th e  m o s t o f m y  t im e  w as spen t 
d o w n  b y  th e  body .

Q. Y o u  w e re  in te r e s te d  in  th e  b o d y ?  A . I  was 
in te r e s te d  to  g e t  n a m e s  to  b r in g  b ack  to  th e  
p o lice  s ta t io n .

Q. I t  w a s  y o u r  p u rp o s e  to  g e t  n a m e s— in  g e ttin g  
n a m e s  to  m a k e  a  p o lice  re c o rd ?  A . Y es, sir.

Q. D id  y o u  n o tic e  a n y th in g  a b o u t th e  crossing  
hel l  w h ile  y o u  w e re  th e re ?  A . N o, s i r ;  m y m ind 
w a sn ’t  d re w  to  th a t .

Q. W h a t  w a s  t h a t ?  A . N o b o d y  d re w  m y m ind 
to  th a t .

Q. Y o u  w ere  w a tc h in g  th e  b o d y ?  A . W a tch in g  
th e  b o d y  a n d  g e t t in g  th e  n a m e s  th a t  I  cou ld  get.

Q. T h a t  is  a ll .

40



25 5

W i l l i a m  B .  W h i t e — D i r e c t .

William B. W hite, sworn as a witness on the 
part of the defendant, testifies as follows:

Direct Examination by Mr. H obart:

Q. Y o u  a r e  a lso  o n  th e  p o lice  d e p a r tm e n t  o f th e  
C ity  o f  P a te r s o n ,  o fficer?  A . I  am .

Q. A n d  y o u  w e re  o n  th e  o cc as io n  o f th is  a c c i­
d en t o n  E a s t  2 7 th  S tr e e t?  A . Y es, s ir .  _ 10

Q. W h e re  w e re  y o u  w h e n  w o rd  com e o f th e  a c c i­
d en t?  A . A t  th e  d e p o t of th e  B ro a d w a y  s ta t io n  
of th e  S u s q u e h a n n a  R a ilro a d .

Q. W h a t  d id  y o u  h e a r  o f  i t ?  A . M r. S te e le  
w as th e re  a n d  I  a sk e d  h im  w h a t  w a s  w ro n g  a n d  h e  
to ld  m e th e re  w a s  a n  a c c id e n t  a n d  w e w e n t d o w n  
there .

Q. Y o u  w e n t d o w n  th e re ?  A . I  w e n t in  h is  
ca r.

Q. I n  h is  a u to m o b ile ?  A . Y es, s ir .  P0
Q. W h a t  t im e  d id  y o u  g e t th e re ?  A . T e n  m in ­

u te s  to  six .
Q. A n d  w h e n  y o u  re a c h e d  th e  c ro s s in g  d id  y o u  

see a n y  s ig n s  o f  a n  a c c id e n t  th e re ?  A . Y es,
/Sir.

Q. W h a t  d id  y o u  see?  A . I  sa w  a n  a u to m o b ile  
on th e  w e s tb o u n d  t r a c k  som e d is ta n c e  f ro m  th e  
c ro ssin g — som e d is ta n c e  f ro m  2 7 th  S tr e e t— a n d  
th e  body  o f  th e  m a n  u n d e r n e a th  o r  p a r t ly  u n d e r  
th e  au to m o b ile . I t  w a s  on  i t s  s id e , t h a t  is , fa c in g  30 
to w a rd s  th e  w e st, a n d  th e  r e a r  o f  th e  a u to m o b ile  
w as to w a rd  th e  e a s t.

Q. H o w  lo n g  d id  y o u  re m a in  th e re ?  A . I  s ta y e d  
u n t i l  6 :4 5 .

Q. W h a t  d id  y o u  d o ?  A . I  a s s is te d  in  re m o v ­
in g  th e  a u to m o b ile  a n d  g e t t in g  th e  b o d y  o f  M r. 
L an g e  a n d  ta k in g  i t  to  th e  s id e  o f th e  t r a c k .

Q. W e re  y o u  th e re  w h e n  th e  o th e r  t r a i n  cam e 
fro m  N ew  Y o rk ?  A . Y es, s ir .

Q. W h e re  w e re  y o u  w h e n  th e  t r a i n  a p p ro a c h e d ?
A. O n 2 7 th  S tr e e t .
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Q. D id  th e  c ro s s in g  b e ll r in g ?  A . Y es, sir.
Q. H o w  f a r  a w a y  fro m  th e  c ro ss in g  w as the 

t r a i n  w h e n  th e  b e ll s t a r t e d  to  r in g , i f  you  noticed 
i t ?  A . I  d id  n o tic e  i t ;  th e r e  w e re  som e con­
tro v e r s y — som e sa id  i t  r a n g  a n d  som e said  i t  
d id n ’t  r in g , a n d  so  fo r th ,  a n d  I  sh o u ld  say  th a t 
th e  d is ta n c e  o f th e  t r a i n  f ro m  th e  c ro ssin g  when 
th e  b e ll s t a r t e d  to  r in g  ,w as tw o  o r  th re e  blocks 

10 a w a y — tw o  or,, th re e  c i ty  b locks.
?Q. D id  th e  t r a i n  s to p ?  A . I t  h a d  to  be stopped. 
Q. B o w  lo n g  d id  y o u  n o tic e  th a t  i t  cam e to  a  

s to p ?  A . I  sh o u ld  ju d g e  th r e e  o r  fo u r  m in­
u te s .

Q. W h ile  i t  w a s  s to p p e d , d id  th e  be ll r in g ?  A. 
C o n tin u o u s ly .
• Q. Did,, y o u  see a n y b o d y  ,£ lim b  u p  th a t  pole or 
p u t  a  l a d d e r  u p  a g a in s t  th e  p o le?  A . I  d id  not.

Q. D id  y o n  se e -a n y b o d y  a ro u n d  th e  batterie s?  
A . I  d id  n o t. • ■' r.T rr

Q. C ro ss-ex am in e .

Cros  ̂ Exa^ ^ ation by Mr- Dixon :
Q. D id  y o u  see  th e  e n g in e  b ack  d o w n  a n d  en ter 

th e  s w itc h ?  A . A t  th e  t im e  I  g o t dow n  th e re  the 
c rew  w a s  g e t t in g  off th e  en g in e .

Q. Y o u  d id n ’t  g e t th e re  u n t i l  a f te r  i t  w as on 
th e  s w i tc h ?  A . N o , s ir .

3 0  Q- G o in g  in  th e  sw itc h ?  A . I t  w as a lre a d y  in. 
Q. Y o u  d o n ’t  k n o w  w h e th e r  i t  s ta r te d  to  ring  

w h e n  i t  w a s  g o in g  b a c k  o v e r  th e  sw itch  o r  no t? 
A . I  d o n ’t  k n o w ; no , s ir .

Q. T h a t  is  a ll .
-voîîîst n* ' _________ ____

40
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T h o m a s  L u d d y — D i r e c t .

Thomas Luddy, sworn as a witness on the part 
of the defendant, testifies as follow s:

Direct Examination by Mr. Hobart:

Q. Y ou  a r e  a ls o  a  m e m b e r o f th e  P a te r s o n  
police fo rc e ?  A . Y es.

Q. A n d  w ere  o n  S e p te m b e r  2 7 th ,  l a s t?  A  Y es, 
sir.

Q. D id  y o u  h e a r  o f th e  a c c id e n t  a t  th e  2 7 th  
S tre e t  c ro s s in g ?  A . I  w a s  in  th e  s ta t io n  a t  th e  
tim e.

Q. Y ou  r e c a l l  i t ?  A . Y es, s i r .
Q. D id  y o u  go  to  th e  sce n e  o f th e  a c c id e n t?  A . 

Yes, s ir .
Q. W h o  w e n t w ith  y o u ?  A . S e rg e a n t  L o rd  an d  

Officer M c G ra th .
Q. I n  th e  p a t r o l  w a g o n ?  A . Y es, s ir .
Q. H o w  lo n g  d id  i t  ta k e  y o u  to  g o  th e r e  a f t e r  

th e  r e p o r t  c a m e  in ?  A . A b o u t  five m in u te s , I  
suppose.

1 Q. D id  y o u  see  a n y  s ig n s  o f t h e  a c c id e n t  w h e n  
you g o t th e re ?  A . Y e s ;  I  sa w  th e  a u to m o b ile  
dow n th e  t r a c k  a n d  th e  p e o p le  th e re .

Q. H o w  lo n g  d id  y o u  re m a in  th e re ?  A . A b o u t 
h a lf  a n  h o u r .

Q. W h a t  d id  y o u  d o  th e re ?  A . K e p t  th e  c ro w d  
off th e  c ro s s in g  to  a v o id  a n o th e r  a c c id e n t.

Q. W h e n  y o u  g o t th e re  d id  a n o th e r  t r a i n  com e 
in  fro m  N ew  Y o rk ?  A . Y es, s ir .

Q. D id  th e  c ro s s in g  b e ll  r in g  w h e n  t h a t  t r a in  
cam e in ?  A . Y es, s ir .

Q. H o w  f a r  d o w n  th e  t r a c k  w a s  th e  t r a i n  w h en  
t h e  b e ll s ta r te d  to  r in g ?  A . D ow n  to  3 0 t h  S tr e e t ,  
I  sh o u ld  ju d g e — th re e  b locks.

Q. D id  th e  t r a i n  s to p ?  A . Y es, s ir .
Q. H o w  lo n g  d id  i t  s to p ?  A . T h re e  o r  f o u r  

m in u te s .

10

20

30

40
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T h o m a s  L u d d y — C r o s s .

Edward Henmessy—Direct.

Q. D id  i t  s to p  e a s t  o r  w e s t o f  th e  crossing? 
A . T o w a rd  N e w  Y o rk .

Q. A n d  w h ile  i t  w a s  s to p p e d  d id  th e  crossing 
h e ll  r in g  th e r e ?  A . Y es, s ir .

Q. W h ile  y o u  w e re  th e r e  a l l  the  w h ile?  A. Yes, 
s ir .

Q. D id  y o u  see a n y b o d y  j a r r in g  o r  tin k e rin g  
10 w ith  th e  p o s t?  A . N o , s ir .

Q. Y o u  w e re  th e re  f ro m  th e  t im e  y o u  go t there 
fo r  a b o u t h a l f  a n  h o u r?  A . Y es, s ir .

Q. T h a t  is  a l l .

Cross Examination by Mr. Dixon:

Q. T h e  e n g in e  w a s  s t a n d in g  on  th e  sw itch  when 
y o u  g o t  th e r e ?  A . Y es, s ir .

Q. T h a t  i s  a l l .
20

Edward Hennessy, sworn as a witness on the 
part of the defendant, testifies as follows:

Direct Examination by Mr. Hobart:

Q. Y o u  a r e  a ls o  a  m e m b e r o f th e  P a te rso n  
p o lice  fo rc e ?  A . Y es, s ir .

Q. A n d  w a s  a t  th e  t im e  o f th is  a c c id en t?  A. 
30  Y es, s ir .

Q. W a s  y o u r  a t te n t io n  c a lle d  to  th is  acc id en t?  
A . Y es, s i r ;  I  w a s  o n  th e  c o rn e r  a n d  S erg ean t 
F i t z p a t r i c k  ca m e  a lo n g  a n d  to ld  m e th a t  th ere  
h a d  been  a n  a c c id e n t  a n d  to ld  m e to  g e t over 
th e r e  a s  so o n  a s  I  co u ld .

Q. H o w  lo n g  d id  i t  ta k e  y o u  to  g e t  th e re ?  A. 
I  sh o u ld  ju d g e  a b o u t  te n  m in u te s .

Q. W h e n  y o u  a r r iv e d  d id  y o u  see som e in d ica tio n  
o f a n  a c c id e n t?  A . I  sa w  th e  au to m o b ile  and  

40  j u s t  ab o v e  t h a t  M r. L a n g e ’s  bod y  la id .
Q. H o w  lo n g  w e re  y o u  th e re  t h a t  d a y ?  A . I  was 

th e re  t h a t  t im e  r ig h t  u p  to  th e  t im e  th e  under-
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E d w a r d  H e n n e s s y — C r o s s .

ta k e r__D r. A rm s tro n g  ca m e  th e re  a n d  e x a m in e d
the body a n d  s a id  a l l  r ig h t  y o u  c a n  ta k e  i t  o v e r 
to  th e  u n d e r ta k e r .

Q. A b o u t h o w  lo n g  w a s  t h a t ?  A . I  s h o u ld  
judge t h a t  w a s  n e a r  e ig h t  o’c lo ck  w h e n  th e  u n d e r ­
ta k e r  rem o v ed  th e  body .

Q. Y o u  w e re  th e r e  a l l  th e  t im e  a r o u n d  th e  
c ro ssin g ?  A . N o t  b y  th e  c ro s s in g  b u t  M r. L a n g e ’s 
body. S e rg e a n t  L o rd  to ld  m e to  s ta y  b y  t h a t  1Q 

body.
Q. D o  y o u  re c o lle c t  a  t r a i n  co m in g  a lo n g  w h ile  

you w ere  th e re ?  A . Y es, s i r ;  I  re c o lle c t  o ne  

tra in .
Q. D id  th e  c ro s s in g  b e ll  r in g  a t  t h a t  t im e ?  A .

Yes, s i r ;  th e  c ro s s in g  b e ll  r a n g  a t  t h a t  tim e . 
T h ere  w a s  a n  a r g u m e n t  a n d  som eb o d y  s a id  som e­
th in g  a b o u t  th e  b e ll  r in g in g  a n d  I  l is te n e d  a n d  

h e a rd  i t  r in g .
Q. D id  y o u  h e a r  i t  r in g ?  A . Y es, s ir .  20
Q. D id  y o u  n o tic e  i f  t h a t  t r a i n  s to p p e d ?  A .

N o ; I  th in k  th e r e  w a s  a  t r a in ,  a n o th e r  o n e  th a t  
h ad  s to p p e d ; w e  g o t a r o u n d  a n d  c le a re d  th e  t r a c k  
an d  g o t th e  p e o p le  off th e  t r a c k .

Q. Y o u  th in k  th e r e  w a s  a n o th e r  t r a i n  ca m e
alo n g ?  A . Y es, s i r .

Q. D id  y o u  o b se rv e  a  la d d e r  u p o n  th e  b e ll p o s t  
w hile  y o u  w e re  th e re ?  A . I  w a s  u p  f ro m  th e  
c ro ssin g  to w a rd s  th e  w e st. I  w a s  n o t  d o w n  n e a r  ^  
th e  c ro ssin g .

Q. Y o u  w e re  n o t  d o w n  b y  th e  c ro s s in g ?  A . N o .
M y a t te n t io n  w a s  to  th e  w e s t  o f  th e  c ro ss in g .

Cross Examination by Mr. Dix o n:
Q. H o w  lo n g  a f t e r  y o u  g o t th e re  d id  th i s  a r g u ­

m en t s t a r t  b e tw e en  th e  p e o p le  th e re ,  th e  b y ­
s ta n d e r s ,  a s  to  th e  b e ll  n o t  r in g in g ?  A . I  d o n  t  
th in k  i t  w a s  v e ry  lo n g , i t  w a s  n o t  v e ry  lo n g  a f te r  
I  go t th e re , w e h a d  to  c le a r  th e  p eo p le  off. 40
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N e l s o n  B .  H a m m o n d — D ir e c t .

Q. T h a t  a r g u m e n t  to o k  p la c e  b e tw een  th e  peo­
p le  w h o  w e re  u p  n e a r  th e  b o d y ?  A . Yes, s ir ;  
r i g h t  n e a r  th e  b o d y  th e re .

Q. N e a r  th e  b o d y ?  A . Y es, s ir .
Q. T h a t  is  w h e re  y o u  w e re  a l l  th e  tim e  you  were 

th e re ?  A . Y es, s i r ;  I  k e p t  th e m  off, k e p t th e  peo­
p le  off.

Q. Y o u  h e a rd  th e  a r g u m e n t  a n d  th e re fo re  you 
m u s t  h a v e  b een  n e a r  th e  b o d y  a n d  th e  argum en t 
m u s t  h av e  b ee n  n e a r  th e  b o d y ?  A . Y es, sir.

Q. A n d  th e  a r g u m e n t  w a s  w ith  re sp e c t to  the 
b e ll h a v in g  r u n g  a t  th e  t im e  th e  en g in e  passed 
th e  c ro s s in g  w h ic h  h i t  th e  au to m o b ile ?  A. No, 
s i r ; n o t  t h a t  t im e , I  w a s  n o t  th e re  th en .

Q. B u t  th e  a rg u m e n t  w a s  w ith  re sp e c t to  the 
b e ll a t  t h a t  t im e  t h a t  th e  e n g in e  h i t  th e  au to m o ­
b ile?  A . Y es, s ir .

2 0  Q. A n d  th e  p e o p le  th e re  s a id  i t  d id  n o t  r in g ?  A. 
Y es, s ir .

Q. A n d  y o u  d o n ’t  k n o w  w h e th e r  i t  w as fixed in 
th e  m e a n tim e  o r  n o t?  A . N o , s i r ;  I  do  n o t;  I  
w a s  u p  on  th e  w e s t s id e  o f  th e  c ro ssin g .

Nelson B. Hammond, sworn as a witness on 
the part of the defendant, testifies as follows:

30 Direct Examination by Mr. Hobart:

Q. W h e re  d o  y o u  liv e?  A . A t  865  E a s t  27 th  

S tr e e t .
Q. W h a t  is your occupation? A . A g e n t for 

th e  N . Y ., S. & W . Railroad at Maywood, New 
J e r s e y .

Q. W e re  y o u  su c h  a n d  so  em p lo y ed  o n  th e  27th  
o f S e p te m b e r , 1 9 1 3 ? A . I  h av e  been  since  A p ril 
2 1 s t, 1 9 1 0 .

4 0  Q. H o w  f a r  is  y o u r  h o u se  fro m  th e  2 7 th  S tree t 
c ro s s in g ?  A . B e tw e e n  s ix  a n d  seven  h undred  

fee t.
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Nelson B. Hammonds-Direct.

Q. A b o u t 5 :3 0  o r  5 :4 0  i n  tb e  a f te rn o o n  o f S e p ­
tem b er 2 7 , 1 9 1 3 , w e re  y o n  a t  b o rn e?  A . I  w as.
In  tb e  r e a r  o f tb e  b o u se .

Q. W h ile  y o u  w e re  th e re  d id  y o u  b e a r  a n y  
engine c o m in g  a lo n g  tb e  S u s q u e h a n n a  t r a c k s ?  A .
I  b e a rd  a  l ig h t  e n g in e  g o in g  w e s t, co m in g  w e st,
as she b lew  fo r  3 1 s t  S tr e e t .

Q. C o u ld  y o u  see ,tke e n g in e  f ro m  w h e re  y o u  ^

w ere?  A . I  co u ld .
Q. A n d  d id  y o u  see i t ?  A . I  d id .
Q. I n  w h a t  d ire c t io n  w a s  i t  g o in g ?  A . I t  w as

going  w est.
q . Y o u  h a v e  to ld  u s  y o u r  s t r e e t  n u m b e r  o u t  

te ll u s  w h e th e r  y o u  a r e  n o r th  o r  s o u th  o f th e  
c ro ssin g ?  A . I  a m  s o u th  o f th e  c ro ss in g .

Q. A n d  a r e  y o u  e a s t  o r  w e s t o f th e  c ro s s in g ?
A. E a s t  o f th e  c ro ss in g ,

Q. T h a t  is  n e a r e r  N ew  Y o rk ?  A . N e a re r  N ew  2o j 
Y o rk ; yes, s ir .

Q. W h e re  w a s  t h a t  e n g in e  w h e n  y o u  f i r s t  sa w  
it?  A. 'I t  j u s t  c am e  o v er 3 1 st, S tr e e t ,

Q. W h a t  k in d  o f a  w h is t le  d id  y o u  h e a r?  A .
I  h e a rd  tw o  lo n g  a n d  tw o  s h o r t  b la s ts  o f th e  

w histle .
Q. D o  y o u  re c o lle c t  w h e th e r  y o u  h e a r d  a n y  o th e r  

w h is tle s  a f te r  t h a t  b e fo re  th e  a c c id e n t?  A- I  d id .
I  h e a d  th e m  b lo w  fo r  2 7 th  S t r e e t  a t  D il l is to n  s

80
lu m b er y a r d  o r  c o a l y a r d  d o w n  th e re .

Q. N e a r  th e  lu m b e r  y a r d ?  A . N e a r  th e  lu m b e r

y a r d ;  yes, s ir .
Q. W h a t  k in d  o f a  w h is t le  w a s  t h a t?  A . T w o 

long  a n d  tw o  s h o r t ,
Q. D o  y o u  re c o lle c t  w h e th e r  th e re  w e re  a n y  

o th e rs?  A . Y e s ; a b o u t  th e  t im e  o f th e  c ra s l i  T 
h e a rd  se v e ra l s h o r t  b la s t s  o f  th e  w h is t le  t h a t  
ca lled  m y a t te n t io n  to  th e  c ra s h .

Q. D id  y o u  h e a r  a n y  o th e r  s ig n a l  f ro m  tn a f  40  
eng ine  o u ts id e  of th o s e  w h is t le s ?  A . I  h e a rd  th e
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Nelson B. Hammond—Direct. >

b e ll  r in g in g  a s  sh e  w e n t b y  m e. S he  w as only 
a b o u t  60 0  f e e t  f ro m  m e.

Q. C o u ld  y o u  h e a r  i t  c le a r ly ?  A . I  could. 
Q. C o u ld  y o u  see  th e  b e ll f ro m  w here you 

w e re ?  A . I  c o u ld ;  n o th in g  o b s tru c te d  m y view 
o f  th e  tr a c k .

Q. D id  y o u  see w h e th e r  th e  b e ll w as  moving^ 
A. I t  w as.

Q. I s  th is  th e  e n g in e  b e ll t h a t  y o u  re fe r  to? 
A . T h e  e n g in e  b e l l ;  yes, s ir .

Q. D id  y o u  se e  th e  a c c id e n t, i ts e l f ?  A. I  did 
n o t  see th e  a c c id e n t ;  no , s ir .

Q. D id  y o u  h e a r  a n y  c ra s h  o r  n o ise?  A. I  heard  
a  ru m b le  a s  i f  th e y  h a d  g o n e  o n  th e  g ro u n d  and 
a b o u t  th e  sam e  t im e  t h a t  I  h e a rd  th is  rum bling  
n o ise  I  h e a rd  a  s e r ie s  o f s h o r t  w h is tle s .

Q . W h a t  d id  y o u  d o  th e n ?  A . I  im m edia tely  
2 0  r a n  a r o u n d  o u t  o n  2 7 th  S tr e e t  a n d  I  co u ld  see 

w h e n  I  g o t  o u t  o n  2 7 tli  S t r e e t  t h a t  th ey  had  
h i t  so m e th in g .

Q. D id  y o u  go  d o w n  to  th e  c ro ss in g ?  A. I 
d id .

Q. H o w  lo n g  d id  y o u  s ta y  th e re ?  A. I  stayed 
th e re  p ro b a b ly  a  h a l f  o r  th re e  q u a r te r s  o f a n  hour.

Q. W h ile  y o u  w e re  th e re  d id  a n y  o th e r  tra in  
com e a lo n g ?  A . Y es, s ir .

Q. H o w  m a n y , w h ile  y o u  w e re  th e re ?  A. Three. 
30 Q. I n  w h ich  d ire c t io n ?  A. T w o fro m  th e  east 

a n d  o n e  f ro m  th e  w est.
Q. H o w  soon  a f te r  y o u  g o t th e re  d id  th e  first 

t r a in  com e f ro m  th e  e a s t?  A. W e ll, 917  pu lled  
in  th e re ,  I  sh o u ld  ju d g e , p ro b a b ly  te n  o r  fifteen 
m in u te s  a f te r  I  a r r iv e d  th e re , c o m in g  w est.

Q. W h e n  y o u  s a y  9 1 7  do  y o u  m ean  th e  num ber 
o f  th e  t r a i n ?  A . T h e  n u m b e r  o f th e  tr a in ,  917 .

Q . I s  t h a t  a  p a s s e n g e r  t r a in ?  A . T h a t  is  a  
p a s s e n g e r  t r a in ,  yes, s ir .
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Nelson B. Hammond—Direct. 1 <

Q. W e s t  b o u n d . A . A  w e s t b o u n d  p a s s e n g e r  
tra in .

Q. C o m in g  o n  th e  s a m e  t r a c k s  t h a t  th e  e n g in e  
cam e o n ?  A . O n  th e  sam e  t r a c k  t h a t  th e  e n g in e  
w as on.

Q. H o w  so o n  a f te r  91 7  d id  th e  n e x t  t r a i n  com e?
A. T he n e x t  t r a i n  w a s  9 5 5  w h ic h  w a s  p ro b a b ly  
5 m in u te s  b e h in d  9 1 7 .

Q. A lso  c o m in g  w e s t?  A . C o m in g  w e s t, o n  
the w e st b o u n d  t r a c k  f ro m  N ew  Y o rk .

Q. W h e n  t r a i n  9 1 7  a p p ro a c h e d  th e  c ro s s in g  
w ere y o u  a t  th e  c ro s s in g ?  A . N o , n o t  d ire c t ly  a t  
th e  c ro ss in g . I  w a s  u p  b y  th e  w re c k  o f  th e  a u to ­
m obile w h en  9 1 7  p a s se d , a s s is t in g  in  th ro w in g  i t  
dow n th e  b a n k .

Q. W h e re  w e re  y o u  w h e n  9 5 5  a p p ro a c h e d  ? A.
A. I  w a s  a t  th e  c ro s s in g  w h e n  9 5 5  c a m e  u p .

Q. D id  y o u  h e a r  th e  c ro s s in g  b e ll  r in g  fo r  a n y  2o
of th o se  t r a in s ?  A . I  d id .

Q. D id  y o u  h e a r  fo r  e i th e r  o ne  o r  fo r  bo tJi o f 
them ? A . I  h e a rd  i t  f o r  b o th  o f  th e m , I  c a lle d  
M r. S te e le ’s  a t te n t io n  to  th e  c ro s s in g  b e ll  r in g ­
ing, b ecau se  th e re  w a s  so m e c o n tro v e rs y  a b o u t  
th e  b e ll n o t  r in g in g  a n d  o u r  t r a i n  m a s te r  M r. 
S teele  w a s  th e r e  a n d  1 to ld  h im  to  go d o w n  a n d  
exam ine th e  b e ll  a s  th e  b e ll w a s  r in g in g  w h e n  I  
f irs t cam e  th e re .

Q. D id  a n y b o d y  k n o c k  a g a in s t  th e  b e ll  p o s t o r  °  
a n y th in g  of t h a t  s o r t?  A . I  se e n  n o  o n e  a r o u n d  
th e  b e ll p o s t  a t  a l l ,  t h a t  is , w o rk in g  a r o u n d  th e  

bell p o s t.
Q. W e re  th e re  p e o p le  s ta n d in g  a r o u n d ?  A . O h, 

th e re  w e re  p e o p le  s ta n d in g  a ro u n d ,  I  s h o u ld  ju d g e  
th e re  w e re  tw o  h u n d re d  p e o p le  a t  th e  scen e  o f  th e  
ac c id en t b e fo re  i t  c o m m en c ed  to  d ie  aw ay .

Q. T h ey  w e re  o n  a l l  s id e s  o f  th e  c ro s s in g ?  A .

Oh, c e r ta in ly . 40
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Nelson B. Hammond—Gross.

Cross E x a m in a tio n  by M r. D ixon  :

Q. W h a t  d id  y o u  s a y  y o u r  e m p lo y m en t is? A. 
A g e n t  o f  th e  S u s q u e h a n n a  R a i l ro a d  a t  Maywood, 
N. J.

Q. A g e n t?  A . Y es, s ir .
Q. W h a t,  a g e n t  fo r  w h a t?  A . A g e n t fo r  me 

r a i l r o a d  th e re  a t  th e  s ta t io n .
10 Q* W h a t  k in d  o f a n  a g e n t?  A . S ta t io n  agent.

Q. H o w  n e a r  th e s e  K e y se r  boys d o  you  live? 
A . I  liv e  r ig h t  n e x t  d o o r  to  th em . T hey  live a t  
8 6 7  a n d  I  l iv e  a t  8 6 5 .

Q. Y o u  k n o w  th e m  p r e t ty  w e ll?  A. I d o 5 yes, 
s ir .

Q. A n d  d id  y o u  see o ne  o f  th em  in  th e  yard  
t h a t  n ig h t?  A . T h ey  w e re  in  th e  r e a r  o f the 
h o u se , o n e  o f th em , I  c o u ld  n o t  te l l  y o u  which 
one.

Q. D id  y o u  ta lk  to  h im ?  A . W h y  one o f tnem  
w e n t  d o w n  w ith  m e a n d  o n e  of th e m  w e n t ahead 
o f m e.

Q. W h y  d id  y o u  sa y  th e n  t h a t  y o u  co u ld  not 
te l l  w h ic h  o n e  w a s  in  th e  r e a r  o f th e  house?  A. 
W e ll  I  d o n ’t  re m e m b er, w e a l l  w e n t o u t  of the 
h o u se  a t  th e  s a m e  tim e .

Q. T h e  tw o  K e y se r  b oys a n d  y o u ?  A. A bout 
th e  sa m e  t im e ;  yes , s ir ,  one w e n t o u t  th rough  

30  th e i r  a l le y  a n d  I  w e n t o u t  th ro u g h  o u r alley.
Q. W h ic h  o n e  d id  y o u  go w ith ?  A. W e both 

s t a r t e d  o u t.
Q. W h ic h  o n e  d id  y o u  go do w n  w ith ?  A. I  

w e n t  d o w n  w ith  L aw ren c e .
Q. L a w re n c e ?  A . Y e s ; G a r re y  w e n t ahead  of 

u s , lie s t a r t e d  o n  a  ru n .
Q. Y o u  to ld  M r. S te e le  to  go a n d  exam ine the 

b e ll?  A . 1 re q u e s te d  h im  to  go dow n  a n d  look 
a t  th e  b e l l ;  yes, s ir .

Q. D id  h e  do  i t ?  A . I  th in k  h e  d id ;  yes, sir. 
H e  e x a m in e d  i t .

40
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Nelson B. Hammond—Gross.

Q. W h a t  do  y o u  m e a n  b y  e x a m in in g  i t ?  A .
W ell, I  s u p p o se  to  see  i f  th e  b e ll r a n g  w h e n  a  
t ra in  ca m e  o n  th e  c irc u i t .

Q. I s  t h a t  th e  o n ly  e x a m in a tio n  h e  m a d e ?  A .
T h a t is  a l l ;  yes , s ir ,  t h a t  i s  th e  o n ly  e x a m in a tio n  
he co u ld  m ak e .

Q. W h y  d id  h e  n ee d  to  go  d o w n  to  th e  b e ll 
to  do th a t  w h e n  y o u  c o u ld  h e a r  th e  b e ll  w n e re  ^  
you  w ere , c o u ld n ’t  y o u ?  A . Y o u  c o u ld  h e a r ,  K ; 
yes, s ir.

Q. W h y  d id  h e  n e e d  to  go  d o w n , w h y  d id  y o u  
te ll h im  to  go  d o w n  a n d  e x a m in e  th e  b e ll  i f  y o u  
could  h e a r  i t  w h e re  y o u  w e re ?  A . B e c a u se  th e r e  
w as som e c o n tro v e rs y  w h en  th is  b e ll  r a n g  w h e th e r  
i t  ra n g  o r  n o t.

Q. Y o u  c o u ld  h e a r  th e  b e ll  a n d  t h a t  e n d e d  th e  
co n tro v e rsy ?  A . W e  c o u ld  n o t  h e a r  th e  b e ll  a t  
th a t  tim e  b e c a u se  th e r e  w a s  n o  t r a i n  o n  th e  s o  
c irc u it.

Q. T h e n  h e  d id  g o  d o w n  a n d  e x a m in e  th e  b e ll, 
d id  he?  A . H e  w e n t  d o w n  t h a t  w a y , yes, s i r ;  w h e n  
917  m oved  in  a f te r  w e  h a d  th ro w e d  th e  w re c k a g e  
from  th e  t r a c k .

Q. D o  y o u  m e a n  to  s a y  t h a t  h e  d id  n o t  e x a m in e  
th e  b e ll o r  t h a t  h e  d id  e x a m in e  th e  b e ll?  A . H e  
ex am in ed  th e  b e ll, yes, s ir .

Q. A t  y o u r  re q u e s t?  A . I  c a lle d  h is  a t te n t io n

to  i t ;  yes, s ir .
Q. W h a t  e x a m in a tio n  d id  y o u  see h im  m ax e  

o f th e  b e ll?  A . H e  s to o d  o n  th e  trac fc  a n d  
lis te n ed  w h e n  a  t r a i n  ca m e  in  th e  c ir c u i t .

Q. B u t  t h a t  w a s  n o t  e x a m in in g  th e  b e ll. A . 
W h a t w o u ld  y o u  c a l l  i t  i f  y o u  d o n ’t  c a l l  i t  e x a m in ­

in g  th e  bell.
Q. W a s  t h a t  w h a t  y o u  m e a n  b y  e x a m in in g  tn e  

b e ll?  A . Y es, s i r ;  t h a t  is  a l l  th e  e x a m in a tio n  
you  ca n  m ak e , y o u  c o u ld  n o t  u n lo c k  th e  b o x  a n d  
m ake a n  e x a m in a tio n .



2 6 6

1 Nelson B. Hammond—Cross.

Q. H e  c o u ld  g e t a  la d d e r ,  c o u ld n ’t he? A. 
T h e re  w e re  n o  la d d e r s  th e re .

Q. C o u ld n ’t  he, a n d  e x a m in e  th e  b ell?  A. jNo ; 
t h a t  w o u ld  b e  n o  e x a m in a tio n  to  g e t a  ladder.

Q. W h a t  y o u  m e a n  to  s a y  b y  ex a m in in g  the 
b e ll  is  t h a t  h e  sh o u ld  go d o w n  a n d  s ta n d  on tne 
c ro s s in g  a n d  w a i t  f o r  a  t r a in  to  com e on  and 
see  i f  i t  r a n g ?  A . Y es, s ir .

Q. W h e re a s , a s  a  m a t t e r  o f fa c t, ju s t  w here 
y o u  w e re  a n d  w h e re  y o u  w e re  h a v in g  th e  conver­
s a t io n  y o u  c o u ld  e q u a lly  a s  w e ll h e a r  w hether 
th e  b e ll r a n g  o r  n o t?  A . W e  c o u ld  i f  th e  tra in  
g o t  in  th e  c i r c u i t .

Q. Y o u  h a d  to  w a i t  fo r  a  t r a in  to  be in  the 
c i r c u i t  a n y w a y ?  A . Y es, s ir .

Q. T h e n  w h y  d id  h e  h av e  to  go dow n an d  ex­
a m in e  i t ?  Y o u  d id n ’t  m e a n  th a t ,  d id  y ou? A. 1 

20 m e a n t  t h a t  I to ld  h im  to  ex a m in e  th e  b e l l ; yes, 
s i r .

Q. Y o u  d id n ’t  m e a n  to  te l l  h im  to  go  a n d  w a it 
fo r  a  t r a i n  to  com e in  th e  c irc u i t ,  d id  you? A. 
Y es, s ir .

Q. Y o u  k n e w  t h a t  th e re  w a s  a  t r a in  com ing 
in  a lm o s t  im m e d ia te ly , d id n ’t  y o u ?  A . 'I d id  not, 
n o , s i r ;  n o t  t i l l  th e  t r a i n  cam e.

Q. D id n ’t  y o u  k n o w  t h a t  th i s  t r a in  n in e  some­
th in g  w a s  d u e ?  A . I  k n ew  th a t  w as  d u e ; yes, 

30 sir.
Q. 9 1 7 , d id n ’t  y o u  k n o w  e x a c tly  w hen  i t  was 

d u e ?  A . I t  w a s  d u e  a t  B ro a d w a y  a t  6 :01 , yes, 

s ir .
Q. T h is  w a s  a b o u t  th e  tim e  y o u  h ad  th e  con­

v e r s a t io n ?  A . I  c o u ld  n o t  te l l  y o u  th e  tim e we
h a d  th e  c o n v e rs a t io n ;  no , s ir .

Q. A n d  y o u  w e re  w a tc h in g  th i s  lo co m o tiv e  

p r io r  to  th e  a c c id e n t  w ith  s u c h  c a re  th a t  you 
4 0  c o u ld  t e l l  a t  th i s  d is ta n c e  of s ix  o r  seven  hundred  

fe e t  a w a y  th a t  th e  b e ll  w as  m oving , y o u  w atched
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\ N e l s o n  B .  H a m m o n d — C r o s s .

to h e a r  th e  b e ll d id  y o u  a n d  y o u  w a tc h e d  
h er m ove? A . I  d id ;  yes, s i r ;  n o th in g  o b s tru c te d  

my view.
Q. W h y  sh o u ld  y o u  w a tc h  t h a t  b e ll  m ove? A .

I t  is  a  cu s to m .
Q. I t  is  a  c u s to m  to  s i t  th e r e  in  y o u r  b ac k  

y a rd  a n d  lo o k  a t  th e  b e lls  m o v e?  A . I  d o n ’t  s a y  
I  w as  s i t t in g  in  m y  b a c k  y a rd . 10

Q. W h e re  w e re  y o u — on  y o u r  f r o n t  p o rc h ?  A .
I  d id  n o t  s a y  so.

Q. W h e re  w e re  y o u ?  A . I  s a id  I  w a s  in  m e  
y a rd  a t  th e  r e a r  o f  th e  h o u se .

Q. W h e re  w h o se  y a r d ?  A . M y y a rd .
Q. I s  t h a t  a  b a c k  y a r d ?  A . Y es, s ir .
Q. A n d  y o u  s a t  th e r e  w a tc h in g  th e  b e ll m ove?

A. I  d id  n o t  s a y  I  s a t  th e re .
Q. S to o d  th e r e ?  A . I  w a s  w a lk in g  a c ro s s  m y  

back y a rd  a t  th e  t im e  th i s  t r a i n  c a m e  in  v iew . 20  
Q. W h a t  t r a i n ?  A . T h is  en g in e , l ig h t  engvne.
Q. A n d  y o u  w a tc h e d  th e  b e ll  m o v e?  A . I  

w atched  th e  b e ll m ove.
Q. W h a t  d id  y o u  w a tc h  th e  b e ll m o v e  f o r ;  

co u ld n ’t  y o u  h e a r  i t  r in g in g ?  A . I  c o u ld ;  yes.
Q. W h y  d id  y o u  w a tc h  i t  m ove w h e n  y o u  co u ld  

h e a r  i t  a n d  k n e w  i t  w a s  r in g in g ?  A . I  c o u id  
see, th e re  w a s  n o th in g  o b s tru c te d  m y  v iew , I  w a s  
look ing  d ire c t ly  a t  i t  a n d  I  c o u ld  see th e  b e ll

3C
move,

Q. T h en  y o u  c o u ld  n o t  te ll  f r o m  h e a r in g  r t  
th a t  i t  w a s  r in g in g , c o u ld  y o u ?  A . I  c e r ta in ly  
c o u ld ; yes, s ir .

Q. B u t  y o u  w a n te d  to  be a b le  to  te s t i f y  b o th  
as  to  y o u r  eye s ig h t  a n d  y o u r  h e a r in g ?  A . 1 
d id  n o t  k n o w  t h a t  th e r e  w a s  g o in g  to  b e  a n  a c ­
c id en t a t  t h a t  tim e .
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■ W e s l e y  H .  S t e e l e — D ir e c t .

W esley H . Steele, sworn as a witness on be­
half of defendant testifies as follows:

D irect E xamination by Mr. H obart:

Q. Y o u  liv e  in  P a te r s o n ?  A . Y es, s ir.
Q . A n d  y o u r  o c c u p a tio n  is  w h a t?  A. T ra in  

m a s te r  o f th e  S u s q u e h a n n a  R a ilro a d .
10  Q- A n d  y o u  h a v e  b een  in  t h a t  p o s itio n  fo r some 

y e a r s  p a s t?  A . Y es, s i r .
Q. H o w  lo n g ?  A . S in c e  1 8 8 2 .
Q. O n  th e  2 7 t h  o f S ep tem b er , 1913  on  the  oc­

c a s io n  o f  th i s  a c c id e n t  o n  th e  2 7 th  S tre e t  cross­
in g  w h e re  w e re  y o u ?  A . A t  th e  B ro ad w ay  s ta ­
tio n .

Q. H o w  d id  y o u  h a p p e n  to  be th e re ?  A. I  m a te  
t h a t  a n  office w h e n  I  a m  in  P a te r s o n ;  m y office 
p ro p e r  i s  in  J e r s e y  C ity  b u t  w h en  I  am  ou t 

20 o n  th e  l in e  m y  office w il l  d o  to  do  m y business 
a n y w h e re  o n  th e  lin e , I  h av e  te lep h o n es and  
te le g ra p h  w ire s  a t  a l l  th o se  offices.

Q. O n  w h ich  s id e  o f 2 7 t h  S tr e e t  is  th e  B roadw ay 
s ta t io n ,  e a s t  o r  w e s t?  A . W e st.

Q. A b o u t  h o w  f a r  w e s t?  A . I  sh o u ld  th ink  
a  q u a r te r  o f  a  m ile .

Q. H o w  d id  y o u  f irs t  k n o w  o f th e  acc id en t?  A.
W h y  o n e  o f th e  t r a i n  m en  o n  e x t ra  125  t h a t  h it
th i s  a u to m o b ile  r a n  to  th e  d e p o t fro m  th e  cross- 

30
in g  a n d  n o t i f ie d  u s  a t  t h a t  p o in t.

Q . W h a t  d id  y o u  do  w h e n  y o u  go t th a t  w ord? 
A . I  f i r s t  c a lle d  u p  p o lice  d e p a rtm e n t, head­
q u a r te r s ,  a n d  to ld  th em , a n d  th e n  I  w ent across 
th e  s t r e e t  a n d  g o t  m y  a u to m o b ile  t h a t  w as m 
a  g a ra g e  th e r e  a n d  b ro u g h t  t r a in  m an  M urray  
a n d  O fficer W h i te  dow n to  th e  scene of th e  ac­

c id e n t . 9
Q. T h e n  th e y  w e n t w ith  y o u  in  y o u r  au tom obile .

A . T h e y  w e n t w i th  m e in  m y  au tom ob ile .
40
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W e s l e y  H .  S t e e l e — D i r e c t .

Q. H o w  q u ic k ly  d id  y o u  g e t  th e re ?  A . W e ll 
I  a ssu re  y o u  I  ex ceed ed  th e  sp e e d  lim it .

Q. Y ou  o n ly  h a d  a b o u t  a  q u a r te r  o f  a  m ile  to  
go? A. T h a t  is  a ll .

Q. W h a t  d id  y o u  f in d  w h e n  y o u  g o t  th e re ?  A .
I  fo u n d  e n g in e  1 2 5  w e s t o f th e  c ro s s in g , off o f 
the  c irc u i t ,  th e  b e ll  c i r c u i t ,  a g a in s t  th e  a u to ­
m obile a n d  sh e  l a id  in  th e  t r a c k  in  f a c t  sh e  la id  
a b o u t lik e  t h a t  ( in d ic a t in g  w ith  h a n d s ) .

Q. S o r t  o f  c a ta c o m e r e d ?  A . S o r t  o f o a ta c o r-  
n e re d ; a n d  th e y  h a d  g o t te n  th e  la d y  o u t  a n d  th e  
young  m a n  a n d  M r. L a n g e  w as  s t i l l  u n d e r  th e  
au to m o b ile  y e t.

Q. W a s  th e re  a n  a m b u la n c e  c a lle d ?  A . A n  
am b u lan ce  h a d  b een  c a lle d . I  to ld  o u r  a g e n t  to  
ca ll th e  a m b u la n c e  a f te r  I  le f t ,  I  to ld  h im  b e fo re  
I  le f t  th e re  r a th e r ,  a n d  h e  h a d  c a lle d  i t  b e tw e e n  
th a t  a n d  th e  t im e  I  g o t d o w n  th e re . 20

Q. T h a t  is , th e  B ro a d w a y  a g e n t?  A . Y es, s ir .
Q. Y o u  h a d  to ld  h im  to  c a l l  th e  a m b u la n c e ?

A. I  to ld  h im  to  g e t  th e  a m b u la n c e . I  g o t th e  
police d e p a r tm e n t  a n d  I  w a s  l i t t l e  d e ta in e d  in  m 

g e ttin g  t h a t  a n d  I  to ld  h im  to  g e t th e  a m b u la n c e  
I  w a n te d  to  g e t d o w n  th e r e  a s  q u ic k  a s  I  co u ld .

Q. H o w  lo n g  d id  y o u  re m a in  th e r e ?  A . 1 
w as th e re  u n t i l  a b o u t  a  q u a r te r  o r  tw e n ty  m in u te s  
p a s t  six .

Q. W h ile  y o u  w e re  th e re  d id  a n y  o th e r  t r a m  30  
com e a lo n g  f ro m  N e w  Y o rk . A . W e  h a d  th r e e  
t ra in s  b ac k  of th e  b lo c k ;  94 4  w e n t  e a s t,  9 1 7  w e s t 
a n d  9 5 5 ; a n d  e x t r a  1 2 8  w a s  s t i l l  a t  P a s s a ic  ju n c ­
tio n  w h en  I  g o t b a c k  to  th e  s ta t io n .

Q, W e ll  91 7  a n d  9 5 5  w e re  b o th  w e s t b o u n d  
t r a in s ?  A. T h e y  w e re  b o th  w e st b o u n d  t r a i n s ;  
b u t one c o u ld  g e t  in  t h a t  b lo ck , 9 1 7  w a s  in  th e  
b lock, ‘17  c a m e  in  o n  th e  c a rd , w h a t  w e  c a ll  th e  
ca rd , fro m  Y re e la n d  A venue, b e tw e e n  Y re e la n d  a n d  
B ro ad w ay .



2 7 0

W e s l e y  H .  S t e e l e — D ir e c t .

Q. T h a t  m e a n s  th e  s ig n a ls  w e re  to  slow  dow n? 
A . T h a t  is  th e  s ig n a l ;  yes, s i r ;  a n d  th ey  Held 
9 5 5  b a c k  u n t i l  ‘17  c le a re d  a t  B ro a d w a y  an d  f17 
c o u ld  n o t  c le a r  a t  B ro a d w a y  u n t i l  we got tn is 
w re c k  c le a re d  u p  a n d  g o t  th is  en g in e  off on the 
s id in g .

Q. D id  y o u  o r d e r  i t  o n  th e  s id in g ?  A. Y es’ 
s i r .

Q . H o w  lo n g  a f te r  y o u  g o t th e re  w as i t  p u t  on 
th e  s id in g ?  A . N o t  u n t i l  a f t e r  w e h a d  g o tten  Mr. 
L a n g e  o u t  a n d  O fficer L o rd  h a d  ta k e n  h im  aw ay 
a n d  th e n  w e  m a d e  th r e e  tu r n s  o f th e  au tom obile  
b e fo re  w e c o u ld  c le a r  i t  f ro m  th e  tra c k .

Q. W h e n  9 1 7  c a m e  a lo n g  d id  y o u  n o tice  an y th in g  
a b o u t  th e  c ro s s in g  b e l l?  A . B efo re  917  came 
a lo n g  w e  d id  th is — sh e  h a d  com e in  o n  th e  block, 
b u t  sh e  w a s  s t i l l  b ack  b e h in d  o u r  flag, w e h ad  a 

20  flag  u p  b es id es  th e  b lo ck , b u t  I  w a n te d  to  work 
th is  1 2 5  i n to  th e  s id in g  a n d  w h e n  w e backed  her 
b a c k  w e  p u t  h e r  in  th e  c i r c u i t  a g a in  a n d  th a t  
s t a r t e d  th e  b e ll  r in g in g  ju s t  a b o u t  t h a t  tim e , and  
th e  m o v er, th e  c o n d u c to r  o f  125  o p en ed  th e  sid ing  
a n d  t h a t  b ro k e  th e  c ir c u i t .

Q. T h a t  is  12 5  e n g in e ?  A . E n g in e  1 2 5 ; yes, 
s i r ;  a n d  t h a t  b ro k e  th e  c i r c u i t  a n d  she  w en t in  the  
s id in g  a n d  L o rd  ca m e  to  m e a n d  sa id  to  m e—

80 Mr. D ixon: I object to what he said.

Q. N e v e r  m in d  w h a t  M r. L o rd  sa id ?  A . Yes.
Q. A t  a n y  r a te  y o u  o rd e re d  th e  en g in e  back in  

o n  th e  s id in g ?  A . I  p u t  h e r  in  th e re .
Q. A f te r  th e  e n g in e  w as  p u t  in  o n  th e  sid ing  

th e n  t r a i n  9 1 7  c a m e  a lo n g ?  A . T h en  917  cam e 
u p ;  yes, s i r .

Q. D id  y o u  o b serv e  a n y th in g  a b o u t th e  crossing  
b e ll  w h e n  9 1 7  c a m e  u p  b y  th e  c ro ss in g ?  A. The 
b e ll w a s  r in g in g  a s  soon  a s  w e c lo sed  th e  sid­

in g . . -
40
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Q. D id  y o u  o b se rv e  th a t ?  A . Y es, s ir .
Q. H o w  d id  y o u  co m e to  n o tic e  th a t ?  A . That^ 

is  w h a t I  w a s  lo o k in g  fo r  p ro b a b ly , I  w a s  g o in g  
to  d ra w  th is  e n g in e  u p  a n d  sh o w  i t—

Q. A t  w h o se  re q u e s t  ? A . W e ll, th e re  w e re  tw o  
o r th re e  ta lk in g  a b o u t  th e  b e ll  n o t  r in g in g  a n d  
I  th o u g h t I  w o u ld  p ro v e  to  th e  p e o p le  th e re  t h a t  
the bell w as  r in g in g .

Q. A n d  y o u  s t a r t e d  to  d r iv e  th e  e n g in e  o u t?  A .
I  s ta r te d  to  d r iv e  th e  e n g in e  o u t  a n d  I  sa w  91 7  
com e in  o n  th e  c i r c u i t  a n d  I  s a id  h e  b e t te r  s ta y  
there .

Q. H o w  f a r  a w a y  f ro m  th e  c ro s s in g  w a s  th is  
917 w h en  th e  c ro s s in g  b e ll  b e g a n  to  r in g ?  A .
W ell i t  d o w n  a r o u n d  n e a r  3 1 s t  s t r e e t .

Q. A n d  a b o u t  w h e re  th e  c i r c u i t  b e g in s?  A.
Yes, s ir .

Q. W h ile  w e  a r e  o n  th e  s u b je c t  o f th e se  c ir-  20 
cu its  y o u  s a id  t h a t  th e  e n g in e  w h e n  y o u  g o t  th e re  
w as in  th e  b e ll  c i r c u i t?  A . Y es, s i r ;  th e  b e ll 
c irc u it, t h e  b e ll  c i r c u i t  e x te n d e d  a b o u t  4 0  fe e t,
I  sh o u ld  ju d g e , w e s t  o f th e  c ro s s in g —

Q. I  w a s  a b o u t  to  a s k  y o u  t h a t — d o  y o u  k n o w  
th e  d is ta n c e  t h a t  th e  b e ll c i r c u i t  e x te n d e d  w e s t  
o f th e  c ro s s in g ?  A . T h e  b e ll  c i r c u i t  e x te n d e d  
ab o u t 4 0  fe e t, I  s h o u ld  ju d g e  w e s t o f  th e  c ro s s in g  
so t h a t  g o in g  w e s t  th e  b e ll  w il l  c o n tin u e  r in g ­
in g  u n t i l  i t  g e ts  a b o u t  t h a t  d is ta n c e  o v e r  th e  c ro ss- 30  
ing, w est o f  th e  c ro s s in g ?

Q. A s  soon  a s  i t  c le a r s  t h a t  d o es  th e  b e ll  s to p  
r in g in g ?  A . T h e  b e ll  s to p s  r in g in g  b e c a u se  i t  is  

off th e  c i r c u i t .
Q. Y o u  w e re  a lso  th e r e  w h e n  th i s  o th e r  w e s t 

b o und  t r a in  c a m e  a lo n g ?  A . 9 5 5 ; yes , s ir .
Q. D id  th e  c ro s s in g  b e ll  r in g  f o r  t h a t  t r a i n ?

A. Y es, s ir .
Q. D o  y o u  re c o lle c t  w h e th e r  y o u  s to p p e d  9 1 7 , M  

a t  o r  n e a r  th e  c ro s s in g ?  A . I  d id .
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Q. W h y ?  A . M r. P a u l is o n  th e  c o n d u c to r of 917 
w a s  u p  w ith  m e a f t e r  h e  h a d  b een  s to p p ed  by our 
flag  h e  c a m e  u p  to  see  i f  h e  co u ld  re n d e r any 
a s s is ta n c e  o r  d o  a n y th in g  to  help .

Q. D id  9 1 7  s to p  e a s t  o r  w e s t o f  th e  crossing? 
A . E a s t  o f  th e  c ro ss in g .

Q- H o w  c lo se  to  th e  c ro s s in g ?  A . W ell, I  should 
th in k  tw o  o r  th r e e  h u n d re d  feet.

Q. W a s  i t  in  th e  b e ll  c i r c u i t  a t  th a t  tim e? A. 
O h, h e  w a s  in  th e  b e ll c i r c u i t  w h e n  h e  cam e over 
3 1 s t  S tr e e t .

Q. H o w  lo n g  d id  i t  s to p ?  A . O h, he w as there 
e ig h t, p e r h a p s  tw e lv e  m in u te s .

Q. F r o m  th e  t im e  th a t  he s to p p e d , d u r in g  th a t 
tim e , w a s  th e  c ro s s in g  b e ll r in g in g ?  A. A fter 
w e  c lo sed  th e  sw itc h .

Q. 'T he o p e n in g  o f  th e  sw itc h  c u ts  off th e  cir- 
20 c u i t  d oes i t ?  A . Y es.

Q. W h ile  y o u  w e re  th e re  d id  y o u  observe if  any­
b o d y  ta m p e re d  w ith  th e  b e ll o r  th e  bell c irc u it in 
a n y  w a y ?  A . I  m a d e  i t  m y  b u s in e s s  to  know  th a t 
n o b o d y  to u c h e d  th e  bell.

Q. W h y  w e re  y o u  w a tc h in g  th a t  p a r tic u la r ly ?  
A . I  w a s  w a tc h in g  th e  b e ll  a lo n g  w ith  th e  re s t  of 
th e  d u t ie s  t h a t  I  h a d .

Q. W a s  th e re  a n y  la d d e r  p u t  u p  on  th e  post? 
A . N o  la d d e r  w h a te v e r .

Q. W a s  th e re  a n y b o d y  m o n k ey in g  w ith  the 
b a t te r ie s ?  A . N o n e  a t  a l l ;  th e  b a t te ry  box was 
lo ck ed , u n d e r  lo ck  a n d  k ey  a n d  n obody  could  get 
in to  i t  b u t  th e  b a t t e r y  m an .

Q. W a s  i t  lo c k e d  a t  t h a t  tim e ?  A. Yes, sir.

Cross E xamination by Mr. D ixon:

Q. T h e  s w itc h  t h a t  y o u  sp e a k  o f is  th a t  sw itch 
in d ic a te d  o n  th i s  c a r ?  A . Y es, s i r ;  th a t  is  the 

40  one. - - ••
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Q. A n d  th e  e n g in e  h a d  b a c k e d  d o w n  a n d  d id  
i t  go d ire c t ly  in  th e  s w itc h  o r  d id  i t  s to p  b e fo re  
i t  w e n t in  th e  sw itc h ?  A . W h e n  I  f i r s t  a r r iv e d  
th e re  th e  e n g in e  w as a g a in s t  th e  a u to m o b ile , 1 
backed th e m  a w a y  a s  so o n  a s  I  g o t  M r. L a n g e  
c lea r so t h a t  w e  c o u ld  t u r n  th e  a u to m o b ile  o ver, 
and  i t  d id  n o t  p u t  th e  e n g in e  o n  th e  c i r c u i t  a s  
y e t a n d  th e n  w h e n  w e g o t  th e  a u to m o b ile  tu r n e d  
off o f th e  t r a c k  I  to ld  G ru b e r  to  o p e n  th e  s w itc h  
an d  le t h is  e n g in e  in  th e  s id in g .

Q. W h a t  d o  y o u  m ean  b y  o p e n in g  th e  s w itc h ?
A. O p e n in g  th e  c la p , th e  sw itc h , b re a k  th e  r a i l s ,  
th e re  to  a llo w  th e  e n g in e  to  g o  in  th e  s id in g .

Q. T h e  sw itc h  h a s  a  s id in g ?  A . T h e  s w itc h  
has a  s id in g  a n d  h e  w a s  to  t u r n  th e  sw itc h .

Q. Y ou  o p en  th e  s w itc h  by  c lo s in g  th e  r a i l s ,  
you  c a ll  t h a t  o p e n in g  th e  sw itc h , w h e n  y o u  
close th e  r a i l s ,  b r in g  th e  r a i l s  in to  c o n ta c t  so 20  
th a t  th e  flan g e  o f  th e  w h e e l ta k e s  th e  r a i l ,  t h a t  
is  w h a t  y o u  c a l l  o p e n in g  th e  s w itc h ?  A . Y es, 
s ir.

Q. T h e  e n g in e  s to p p e d  b e fo re  i t  g o t t o  th e  p o in t  
of th e  sw itc h , d id n ’t  i t ?  A . I n  b a c k in g  up .

Q. Y es. I t  c a m e  to  a  s to p  a t  o r  n e a r  t h e  c ro s s ­
in g  a n d  to  th e  e a s t  a n d  s to o d  th e r e  b e fo re  i t  w e n t  
in to  th e  s w itc h ?  A . I t  s t a r t e d  r i g h t  f ro m  th e  
s ta r t in g  p o in t .  W h e n  w e  b a c k e d  th e  e n g in e  a w a y  
from  th e  c a r  a n d  t u r n e d  th e  c a r  d o w n  th e  b a n k , 
th e n  w e  w e n t b a c k  a n d  o p e n e d  th e  s id in g  to  le# 
the  en g in e  in  th e  s w itc h  a n d  sh e  s t a r t e d  a b o u t  
ten  fee t a w a y  f ro m  w h e re  th e  a u to m o b ile  w a s  
w hen I  g o t th e r e  a n d  b a c k e d  r ig h t  o n  in  th e  s id ­
in g  w ith o u t m a k in g  a n y  s to p .

Q. S he d id  n o t  m a k e  a n y  s to p  a t  a l l  to  th e  e a s t  
o f 27 th  S tr e e t?  A . N o , s ir .

Q. T il l  she  w e n t  in  th e  s id in g ?  A . S h e  w e n t  
r ig h t  o n  in  th e  s id in g , c le a r .

Q. W h e n  sh e  w a s  s e t t le d  in  t h e r e  w i th  th e
40
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sw itc h  o p en , t h a t  is , w ith  th e  r a i l s  to g e th e r would 
s h e  s o u n d  th e  b e ll?  A . N o , t h a t  b re a k s  the cir­
c u i t  g o in g  in  th e re . I n  o th e r  w o rd s  those  ra ils_

Q. H o w  lo n g  is  t h a t  s id in g ?  A. Oh, about 
t h i r t y  c a r  le n g th s .

Mr. Collins: You started to say some­
thing else “In other words.”

10  The W itness: The switch rails are not
bonded.

Q. T h is  s id in g  is  n o t  b o n d e d ?  A. N o t w ith  the 
w i r e ;  no , s ir .

Q. S o  t h a t  w h e n  y o u  a r e  ru n n in g  a  t r a in  out 
o f  th is  s id in g , b a c k in g  a  t r a i n  o f  c a rs  ou t of 
t h a t  s id in g  a n d  a c ro s s  2 7 t h  S tr e e t  y o u  don’t ring 
a n y  g o n g ?  A . I t  does n o t  r in g  a n y  gong  u n til  she 
g e ts  o n  th e  c ro ss in g .

20 Q. T i l l  sh e  is  o n  th e  c ro ss in g ?  A. J u s t  as 
sh e  co m es o n  th e  c ro ss in g .

Q. T h a t  i s  a f te r —  A . T h a t  is  a f te r ,  m ay I 
sh o w  y o u  th e re ?

Q. S u re . A . (S h o w in g  o n  th e  p h o to g ra p h .)  A 
p o in t  r i g h t  th e re ,  t h a t  is  e a s t  o f  th e  crossing.

Q. H o w  f a r  e a s t?  A . T w e n ty  feet.
Q. I s  i t ?  A . Y es, s ir .
Q. S u re ?  A . M e a su re  i t  i f  y o u  d o n ’t  th in k  so, 

th e r e  is  th e  m a p  sh o w s y o u  th e  inches to  the 
30  m ile .

Q. W e ll, f ro m  th e  fen ce  lin e , t h a t  is  th e  first 
p o in t ,  is  i t ,  y o u  r in g  th e  bell, w h en  yo u  com e out 
o f  th i s  s w itc h , tw e n ty  fe e t a w a y  fro m  th e  cross 
in g  o n  t h a t  s id e ?  A . (N o  an sw e r.)

Q. Y o u  s t a r t  w ith  a n  en g in e  a n d  a  c a r  a  th o u ­
s a n d  fe e t d o w n  t h a t  s id in g  a n d  ru n  h e r  u p  onto 
th i s  w e s tb o u n d  t r a c k ,  a n d  she  w ill r u n  righ t 
a lo n g  f ro m  t h a t  s w itc h  o n to  t h a t  t r a c k  an d  get 
w ith in  tw e n ty  fe e t  o f th e  c ro s s in g  w ith o u t ring-
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ing  a n y  c ro s s in g  b e ll, i s  t h a t  c o r r e c t?  A . Y es, 

sir.
Q. T h a t  is  r ig h t?  A . T h a t  is  th e  s id e  t r a c k ,  

you re m e m b er, t h a t  i s  n o t  th e  m a in  t r a c k .
Q. W e ll, i t  is  u s e d  th e re ?  A . O n e  e n d  o f  a

stub switch.
Q. I t  is  u s e d  th e re ,  i s  i t  n o t?  A . T h e y  a r e  

u s in g  i t  yes , s i r ,  t o  s h i f t  c a r s  in .
Q. And out again? A . Yes, sir. 
q. in order to shift them in and out you have 

got to cross Twenty-seventh street haven't you? A 
Yes, sir; and before you cross Twenty-seventh 
street you will get an alarm from the bell, and 
before you cross the Twenty^seventh street the 
switch has got to be open and the man that opens 
the switch protects the crossing.

Q. T w e n ty  fe e t  b e fo re  y o u  g e t  in to  T w e n ty - 
seventh  s t r e e t  y o u  g e t  y o u r  a la r m , d o  y o u ?  A . 

Yes s ir .
Q. H ow  lo n g  h a s  t h a t  c o n d it io n  e x is te d  b e fo re  

th e  d a y  in  q u e s tio n ?  A . I  d o n ’t  k n o w  j u s t  ow  
long  th a t  b e ll  h a s  b e e n  u p  in  th e re . S o m e  t im e  

Q. A  n u m b e r  o f  y e a rs ,  w a s n ’t  i t ?  A . X co u ld

n o t say  ju s t  h o w  m a n y  y e a rs . ,
Q. Y o u  h a d  in  m in d  t h a t  y o u  w o u ld  ta k e  th a  

en g in e o u t  of th e  s w itc h  a n d  r u n  h e r  a c ro s s  th e re  
to  show  th e se  d o u b te r s  t h a t  th e  h e ll  w o u ld  r in g ,

h ad  y o u ?  A . H o w  is  th a t .
Q. Y ou  h a d  i t  in  m in d  to  ta k e  th i s  sw itc h  

eng ine  o u t  o f th is  s id in g  to  sh o w  th e s e  d o u b te rs  
o r a rg u e rs  t h a t  th e  b e l l  w o u ld  r i n g . 
w as n o t a n y  d o u b te rs  th e re ,  o n ly  o ne  m a n  e a r  

say  a n y th in g  a b o u t  i t .
Q. Y o u  sa y  th e y  w e re  a r g u in g  a b o u t  i t .  a . 

Y g*s
Q. A n d  th e n  y o u  c o n c lu d e d  y o u  w o u ld  n o t  d o  

th a t  b ecau se  y o u  k n e w  th e  t r a i n  w a s  co m in g  
along? A. I  sa w  th e  t r a i n  co m in g , y es , s ir .

10

so

30

40
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Q. Y o u  d id  n o t  k n o w  i t  w a s  co m in g  u n ti l  you 
s a w  i t ?  A . S h e  c o u ld  n o t  com e t i l l  w e cleared 
u p .

Q. D id n ’t  y o u  k n o w  a s  a  m a t te r  o f fa c t tn a t 
t h a t  t r a i n  w as  d u e  th e r e  a t  s ix  o ’c lo ck ?  A. Sure, 
I  k n e w  i t  w a s  d u e  th e re ,  a n d  i t  w as  she  w as righ t 
th e re  th e n  a n d  o u r  flag  w o u ld  h o ld  h e r  u n til  she 
w as c le a re d , a n d  sh e  h a d  to  be c le a re d  u p  before 
sh e  d a re d  to  com e.

Q. W h e n  d id  th is  a r g u m e n t  s t a r t ?  H ow  long 
a f t e r  y o u  g o t  to  th e  scen e  o f th e  ac c id en t?  A. 
W h a t  a rg u m e n t?

Q. T h e  a r g u m e n t  a b o u t th e  b e ll  n o t  ring ing? 
A . T h e  m a n  ca m e  to  m e a n d  to ld  m e th e  bell was 
n o t  r in g in g , I  d o n ’t  k n o w  j u s t  w h a t  tim e  i t  was 
e x a c tly , a n d  I  to ld  h im  I  w o u ld  sh o w  h im  thac it  
d id  r in g .

Q. W h e re  w a s  th e  e n g in e  w h e n  y o u  to ld  him 
th a t ?  A . W e s t  o f th e  c ro ss in g , off o f the  c ir­
c u it .

Q. W h e n  y o u  r a n  h e r  b a c k  a g a in , w a sn ’t  th a t 
a  d e m o n s tra t io n  e n o u g h  t h a t  i t  w o u ld  r in g /  A. 
T h a t  l e f t  th e  sw itc h  o p en . I f  th e  sw itch  w a s  closed 
i t  w o u ld  h av e  b een  a l l  r ig h t  b u t  w e h a d  to  close 
th e  sw itc h  b e h in d  h im .

Q. I s  i t  th e  f a c t  t h a t  th e  en g in e  w en t across 
th i s  c ro s s in g  w i th o u t  th e  c ro s s in g  b e ll r in g in g ?  a  
T h e  m in u te  sh e  g o t  in to  th is  fo r ty  fee t she 
s t a r t e d  r in g in g  i f  y o u  leav e  th e  sw itc h  closed.

Q. H o w  is  i t  i f  sh e  w e n t b ac k w ard s  over 
T w e n ty -se v e n th  s t r e e t  a n d  d id  n o t  r in g  th e  cross 
in g  b e ll?  A . I  c o u ld  n o t  t e l l  you , I  w a s  n o t lis ten ­

in g  to  th a t .
Q. W h y  w e re n ’t  y o u ?  A . B ecau se  i t  w as more 

m y  in te n t io n  to  g e t th e  r a i l r o a d  c le a re d  then.
Q. Y o u  w e re  h a v in g  am a rg u m e n t th e re  an  

w a n te d  to  p ro v e  to  th is  m a n  t h a t  she woiff r in £j- 
W h y  d id n 't  y o u  p ro v e  i t  to  h im ?  A. a

th a t ?
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Q. T h a t  th e  c ro s s in g  b e ll  r a n g  w h e n  th e  e n g in e  
p assed  o v e r th e  c ro s s in g ?  A . T h e  c ro s s in g  b e ll 
d id  r in g  w h e n  th e  e n g in e  p a s se d  o ver.

Q. Y o u  s a id  i t  d id  n o t  r in g ?  A . I  to ld  y o u  w e 
h ad  th e  c i r c u i t  b ro k e .

Q. N ow , I  w a n t  to  k n o w  w h e th e r  o r  n o t ,  w h e n  
th a t  e n g in e  b a c k e d  u p , w e n t e a s t,  o v e r t h a t  c ro s s ­
ing , u n d e r  y o u r  d ire c t io n , to  go  in to  th e  s w itc h  1Q 
o r s id in g , w h e th e r  w h e n  sh e  c ro s se d  g o in g  m  
th a t  d ire c t io n  sh e  r a n g  th e  c ro s s in g  b e ll?  A . N o ,
I  to ld  y o u  t h a t  sh e  d id  n o t  b e c a u se  th e  c i r c u i t  w a s

broke.

Re-Direct E xamination by Mr. H obart:

Q. C o u ld  sh e  g e t  in to  th e  sw itc h  w i th o u t  b r e a k ­
in g  th e  c i r c u i t?  A . N o , s i r .

Q. I  w a n t  to  sh o w  y o u  som e p ic tu r e s  t h a t  h a v e  ^  
a lre a d y  b een  o ffe re d  in  ev id en c e  a n d  m a rk e d  E x ­
h ib its  D-6 to  D - l l ,  a n d  I  w a n t  to  c a l l  y o u r  a t ­
te n tio n  to  a n  e n g in e  t h a t  a p p e a r s  in  som e o f th e  
p ic tu re s , ta k e , f o r  ex a m p le , th e  e n g in e  t h a t  a p p e a rs  
in  E x h ib i t  D -9 , d o  y o u  k n o w  w h e th e r  t h a t  w a s  th e  
sam e k in d  o f a n  e n g in e  a s  e n g in e  N o. 1 2 5 ? A .
T h a t is  N o. 1 2 5  in  th e  p ic tu r e ,  a n d  a ls o  12 5  t h a t  
w as  in  th e  w re ck .

Q. T h a t  is  w i th  a h ig h  ta n k  a t  th e  to p ?  A .
Yes, s i r ;  t h a t  i s  th e  sa m e  en g in e , I  w a s  th e r e  w n e n  30

th e  p ic tu re s  w e re  ta k e n .
Q. C a n  y o u  p o in t  o u t  o n  a n y  o f th o se  p ic tu r e s  

w h a t y o u  m e a n  b y  c u t t i n g  o u t  th e  c i r c u i t  w h en  
th e  en g in e  b a c k e d  in  o n  th e  s id e  t r a c k ?  A . I  c a n , 

yes, s ir .

Mr. Collins: Breaking the circuit.

Q. L o o k  a t  E x h ib i t  N o. D -5 ? A . T h is  is  s e t  

to  th e  m a in  t r a c k  now .
Q. A s i t  a p p e a rs  in  th e  p ic tu r e ?  A . A s  i t  ap -
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p e a r s  i n  th e  p ic tu re ,  i t  i s  s e t  in  th e  m a in  t r a c t  
now , a n d  b y  th e  e n g in e  co m in g  o n  th is  c ircu it, 
th e  sa m e  a s  th i s  is  o n  th e  w e s tb o u n d  tra c k , way 
d o w n  h e re , t h a t  w il l  s t a r t  t h a t  b e ll rin g in g , out 
i f  y o u  b re a k  th a t  b y  d ra w in g  th is  ra i l  over 
a g a in s t  t h a t  a n d  o p en  t h a t  i t  w il l  go in  there, 
a n d  a n  e n g in e  w o rk in g  o r  b a c k in g  fro m  h ere  w onwt 
ring , th e  bell.

10 Q. W h o  w a s  t h a t  m a n  t h a t  w a s  a rg u in g  about 
th e  b e ll, d o  y o u  k n o w ?  A . N o. I t  w as a  police 
officer.

Q. W a s  i t  S a r g e a n t  L o rd , d o  y o u  know  i f  i t  was 
S a rg e a n t  L o rd ?  A . N o , i t  w a s  S a rg e a n t L ord  
t h a t  s a id —

Mr. D ixon: Never mind about that.

Q. I t  w a s  n o t  S a rg e a n t  L o rd ?  A. N o, sir.

20
Re-Cross E xamination by Mr. D ixon :

Q. R e fe r r in g  to  th i s  E x h ib i t  D -5 w est of the 
sw itc h , i f  y o u  th ro w  in  th e  r a i l  to  th e  sw itch 
t h a t  m a n ip u la te s  i t ,  now , w h e re  i s  th a t?  A. See 
t h a t  s ta n d ?

Q. T h a t  th e re ,  y es?  A . T h a t  is  it.
Q. R ig h t  o p p o s ite  th e  p o in t  o f th e  sw itch  tken 

is  i t  n o t?  A . Y es, s ir .

30 Mr. D ixon : T h e  w itn e s s  in d ica te s  th is
h a n d le  t h a t  th ro w s  th e  p o in t  o f th e  sw itch.

Q. T h a t  y o u  sa y  is  a b o u t  tw e n ty  fe e t from  the 
c ro s s in g ?  A . E a s t  o f th e  c ro ssin g .

Q. A n d  in  o r d e r  to  th ro w  t h a t  sw itch  y o u  have 
to  h a v e  a  m a n  go  th e re  a n d  do i t ?  A . Yes, sir.

Q. W h y  d id  y o u  th ro w  th a t  sw itch  before t  e 
e n g in e  c ro s se d  th e  c ro s s in g ?  W h y  d id n ’t  you 
le a v e  i t  th e r e  a n d  th ro w  i t  a s  sh e  e n te re d  upon

40 th e  p o in t  a n d  so  d e m o n s tra te  to  th e  audience
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th a t  sh e  w o u ld  r in g  th e  b e ll?  I n s te a d  o f l e t t in g  
them  th in k  t h a t  s h e  w o u ld  n o t  r in g  i t  b y  g o in g  
over a n d  h a y in g  i t  s i le n t?  A . I  w o u ld  r a th e r  
have p eo p le  see  t h a t  t r a i n  ‘17  r in g  th e  b e ll f ro m  
its  o rd in a r y  s t a r t i n g  p o in t ,

Q. B u t  w h y  d id n ’t  y o u  l e t  th e  p e o p le  see t h a t  
the  en g in e  w h e n  sh e  w e n t  o v e r t h a t  c ro s s in g  
w ou ld  r in g  th e  b e ll, w h e n  i t  w a s  n o t  n e c e s sa ry  
to  o p en  th e  s w itc h  u n t i l  sh e  g o t to  th e  p o in t ,  
a ll  th e  w a y  o y e r?  A . W a s n ’t  i t?

Q. W a s n ’t  i t ?  A . I t  w a s , I  th in k ,  f ro m  a  r a i l ­
ro ad  s t a n d p o in t ;  i t  w a s  m y  d u ty  to  g e t  t h a t  e n ­
g ine in  th e  sw itc h  o u t  o f th e  w a y  a n d  o p en  th e  
m ain  line .

Q. Y o u  h a d  a  flag  a c ro s s  th e  l in e , a c ro s s  th e  
m ain  l in e ?  A . N o , I  d id  n o t  h a v e  a  flag  a c ro s s  
th e  m a in  lin e .

Q. I  th o u g h t  y o u  d id ?  A . I  h a d  a  flag  u p  
a g a in s t th i s  p a s s e n g e r  t r a i n  t h a t  I  w a s  h o ld in g  
w ith  s ix  o r  e ig h t  c a r lo a d  o f p e o p le  in to  i t ,  a n d  th is  
eng ine  s to o d  th e r e  a l l  a lo n e .

Q. Y o u  w e re  t r y in g  to  d e m o n s tra te  t h a t  th e  b e ll 
w as r in g in g ?  A . I  d id  d e m o n s tra te  i t .

Q. W h y  d id n ’t  y o u  o p e n  th e  sw itc h  a n d  show  
she w o u ld  r in g  u p  h e re ?  A . I  w a n te d  to  g e t 
h e r  u p  h e re  in  th e  sw itc h  o u t  o f th e  w a y  a n d  
show  th a t  sh e  w o u ld  r in g  a s  th e y  s t a r t e d  d o w n  
a t  T h ir ty - f ir s t  s t r e e t  w h e re  th e  p a s s e n g e r  t r a i n  
w as com ing .

T h e  C o u r t  : W h e n  a  t r a i n  g e ts  p a s t  th e  
c ro s s in g  th e n  th e  b e ll  r in g s ?

T h e  W i t n e s s  : T h e n  sh e  r in g s .

Q. (B y  th e  C o u r t .)  A n d  i f  sh e  goes in  th e  
sw itch  i t  d o es  n o t  r in g ?

T h e  W i t n e s s  : T h e n  s h e  s t o p s ,  
i T h e  Co u r t : B u t  w h e n  y o u  h a v e  a n  *?n-

10

20

80

40
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g in e  go  o v e r  t h a t  a g a in  she  w ill r in g  the 
b e ll?

T h e  W i t n e s s : Y es, s i r ,  b u t  as  long as 
y o u  o p e n  th e  sw itc h  u p  h e re  in  th e  sid ing—

Q. I r re s p e c t iv e  o f  th e  s id in g ?

T h e  W i t n e s s  : I r re s p e c tiv e  o f  th e  siding, 
th e  m in u te  y o u  com e b ack  o n to  i t  sne 

10 r in g s .
B y  t h e  F o r e m a n  : I  w o u ld  l ik e  t o  know  

i f  t h a t  a r g u m e n t  s t a r t e d  a f t e r  th e  sw itch  

e n g in e  w a s  o n  t h e  s i d in g  o r  w h ile  i t  w as 
s t i l l  a t  t h e  w r e c k ?

T h e  W i t n e s s : T h a t  w a s  s ta r te d  ju s t 
— I  h e a rd  th is  o fficer s a y  th a t  th is  bell did 
n o t  r in g  a f t e r  th e  e n g in e  b ack ed  o n to  the 
s id in g , a n d  I  w a s  g o in g  to  b r in g  th e  engine 

20 o u t  t o  p ro v e  t h a t  sh e  w o u ld  r in g  w hen T 7
lo o m ed  u p  in  s ig h t  a ro u n d  T h irty -tlrs t 
s t r e e t  a n d  I  s a id , “W h o a , s ta y  in  th e re , close 
y o u r  s w itc h  a n d  c le a r  th in g s .” A n d  bang 
b a n g  w e n t y o u r  b e ll, ‘17  w a s  o n  th e  cir­
c u it .

B y  M r . D i x o n :

Q. D id n ’t  y o u  te s t i fy  a  s h o r t  w h ile  ago  in  re­
sp o n se  to  m y  e x a m in a tio n  t h a t  t h a t  a rg u m en t 

30 to o k  p la c e  w h ile  th e  e n g in e  w as w e s t o f  th e  cross­
in g  a n d  s ta n d in g  th e re  a b o u t te n  fe e t from  the 
a u to m o b ile ?  A . W h a t  is  t h a t ?  W h a t  is  th a t?

Q. D id n ’t  y o u  te s t i f y  a  s h o r t  w h ile  ag o  in  re- 
sp o se  to  m y  e x a m in a tio n  t h a t  t h a t  a rg u m e n t took 
p la c e  w h ile  th e  e n g in e  w a s  w e s t o f  th e  crossing  
a n d  s ta n d in g  th e re  a b o u t  te n  fe e t fro m  th e  a u to ­
m o b ile ?  A . W h a t  d id  I  sa y  n o w ?

T h e  Co u r t : J u s t  a n s w e r  th e  question .

Q. W h a t  d o  y o u  sa y  n o w ?  A . I  say  th a t—40



281

W e s l e y  H .  S t e e l e — R e - C r o s s .

Q. W h a t  d o  y o u  sa y  n o w  in  a n s w e r  to  t h a t  q u e s ­
tio n ?  W h e re  w a s  th e  e n g in e ?  T h e  F o r e m a n ’s  
q u estio n  w a s, w h e re  w a s  th e  e n g in e  w h e n  th i s  
a rg u m e n t w a s  g o in g  on , r e s p e c tin g  th e  s o u n d in g  
of th e  b e ll?  W h e re  w a s  i t ?  A . W e ll ,  I  w a s  
beh ind  th e  e n g in e  a t  t h a t  tim e .

Q. W h e re  w a s  th e  e n g in e , c a n  y o u  u n d e r s ta n d  
th a t?  A . Y es. A n d  c a n  y o u  u n d e r s ta n d  m e ; I  
w as b e h in d  th e  e n g in e  a t  t h a t  tim e , I  d o n ’t  k n o w  
ju s t  w h e re  i t  w a s.

Q. W h e re  w a s  th e  e n g in e  a t  th e  t im e  th e  a r g u ­
m en t w a s  g o in g  o n ?  A . I  w a s  b e h in d  th e  e n ­
g ine a t  t h a t  t im e  a n d  I  d o n ’t  k n o w  j u s t  w h e re  i t  
was.

Q. W h e re  w a s  th e  e n g in e  a t  th e  t im e  th e  a r g u ­
m en t w a s  g o in g  o n ?  A . I  w a s  b e h in d  th e  e n g in e  
a t  t h a t  tim e  a n d  I  c a n n o t  sa y  e x a c tly  w h e re  sn e  
w as. 20

Q. C an  y o u  sa y  w h e th e r  sh e  w a s  u p o n  th e  w e s t 
sw itch ?  A . U p o n  th e  w e s t s w itc h  y o u  sa y ?

Q. W e s t o f th e  c ro s s in g ?  A . S h e  w a s  w e s t  o f 
th e  sw itc h  I  say , b u t  w h e th e r  o n  th e  c i r c u i t  o r  
no t, I  c o u ld  n o t  te l l .

Q. W a s  sh e  w e s t o f th e  c ro s s in g ?  A . S h e  m u s t  
have b ee n  w e s t  o f th e  c ro ss in g .

M r . D ix o n  : D o es  t h a t  a n s w e r  y o u r  q u e s ­
t io n ?  s o

T h e  F o r e m a n : N o t  c le a r ly .

Q. A s I  u n d e r s to o d  th e  fo r e m a n ’s q u e s tio n , ne 
w a n ts  to  k n o w  w h e re  th e  lo co m o tiv e  w a s  w ith  
re sp ec t to  th e  c ro s s in g , is  i t  n o t?  W i th  re s p e c t  
to th e  c ro s s in g ?  W h e th e r  i t  w a s  e a s t  o f  th e  c ro s s ­
in g  o r  w e s t o f th e  c ro s s in g  a t  th e  t im e  o f th e  a r g u ­
m en t?  A . T h a t  is  b e fo re  th e  c i r c u i t  w a s  b ro k e n  
you m ean ?

T h e  Co u r t : A t th e  t im e  o f  th e  a rg u -  40  
m en t.
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Q. N e v e r  m in d  th e  c i r c u i t ;  w h e re  w as th e  loco­
m o tiv e  a t  t h a t  t im e  o f  th e  a rg u m e n t?  W as it 
e a s t  o r  w e s t o f  th e  c ro s s in g ?  A . W ell, i t  was 
w e s t  o f m e  a n d  c e r ta in ly  w e s t  o f  th e  c ro ssin g  for 
I  s to o d  o n  th e  c ro ss in g .

Q- H o w  f a r  w e st o f th e  c ro s s in g  w as i t?  A. 
I  c o u ld  n o t  te l l  y o u .

io Was in the c i r c u i t  o r  o u t  o f th e  c ircu it?
A . I  c o u ld  n o t  t e l l  y o u  th a t ,  b ec au se  th e  c ircu it 
w a s  b ro k e n .

Q. S o  t h a t  a f t e r  th e  a r g u m e n t  th e  eng ine pro­
ceed ed  to w a rd  th e  e a s t  a n d  onto th e  s id in g  did 
i t ?  A . W e ll, I  w o u ld  n o t  s a y  p o s itiv e  to  th a t.

Q. W h y  n o t?  A . W h a t?
Q. I f  th e  e n g in e  w a s  w e s t  o f th e  c ro ssin g  a t  

th e  t im e  o f th e  a r g u m e n t  a n d  w e n t fro m  th e  west 
o f  th e  c ro s s in g  to  th e  s id in g  a n d  i t  w e n t d irec tly

20 in  w i th o u t  s to p p in g , w h y  c a n  y o u  n o t  an sw er tne 
q u e s tio n ?  A . W e ll, I  su p p o se  i f  I  h a d  known 
t h a t  I  w a s  g o in g  to  b e  q u e s tio n e d  on  th a t  th ing  
I  w o u ld  h a v e  m a d e  a  n o te  o f  t h a t  a n d  bo re  th a t  
in  m y  m in d  so  t h a t  I  c o u ld  h av e  p ro p e r ly  fixed 
i t  to  a n s w e r  y o u  y o u r  q u e s tio n . I  w a s  looking 
a f te r  th e  r a i l r o a d  in te r e s t  w h e n  I  w as there .

Q. Y o u  b e t  y o u  w e re ?  A . T h a t  is  m y  business, 
t h a t  is  w h a t  th e y  w e re  p a y in g  m e fo r.

3 0  T h e  C o u r t : W h ic h  w a y  w a s  t h is  tra in
t h a t  s t r u c k  t h e  a u to m o b ile ,  g o in g , w a s  i t  
c o m in g  d o w n  t h i s  s id in g  o r  o n  th e  m am  

l in e ?
T h e  W i t n e s s : O n  t h e  m a in  lin e .
M r . H obart : A ll  th e  w itn esse s  dep ic t it  

a s  o n  th e  m a in  lin e .

B y  M r . H o b a r t :

Q. H o w  lo n g  d id  th is  a rg u m e n t  c o n tin u e ?  A.
40 J u s t  a  w o rd ;  I  j u s t  s im p ly  h e a rd  th a t ,  a n d  I  was
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a f ra id  so m eb o d y  m ig h t o f  h e a rd  t h a t  a n d  I  ( s n a p ­
p in g  fin g e rs )  th o u g h t  I  w o u ld  s q u a s h  i t  r ig h t  
there .

Q. H a d  y o u  a l r e a d y  g iv en  o rd e r s  to  b a c k  th e  
engine in to  t h a t  s id in g ?  A . T h e  m a n  h a d  o r ­
ders j u s t  a s  soon  a s  w e g o t  th e  a u to m o b ile  o u t  
of th e  w ay , I  to ld  h im  to  g e t o u t  o f  th e  w a y  so 
th a t  w e c o u ld  m ove ‘1 7 .

Q. H a d  y o u  g iv en  o rd e r s  to  b a c k  o n to  th e  s id in g  10 
som e tim e  b e fo re  th e  e n g in e  s t a r t e d ?  A . Y es, s i r ,  
an d  th e  c o n d u c to r  h a d  g o n e  b a c k  o n  th e  sw itc h  
an d  o p en e d  th e  s w itc h  so  t h a t  th e  e n g in e  co u ld  
go in , b e fo re  th e  e n g in e  h a d  a t te m p te d  to  m ove 
in . V ?

Q. I n  a c c o rd a n c e  w i th  y o u r  o rd e r s ?  A . I n  a c ­
co rd an ce  w ith  m y  o rd e rs .

Q. P r e p a r a to r y  to  b a c k in g  i n  on  th e  s id e  t r a c k ?
A. Y es, s ir.

20  ]
B y  t h e  C o u r t  : C o u ld  a  t r a i n  co m e d o w n  

th e  m a in  l in e  w i th  th §  s w itc h  o p e n  f o r  t h a t  
s id in g ?

T h e  W i t n e s s  : C o m e  d o w n  t h e  m a in  l in e ?
I T h e  C o u r t : Y es, a n d  c ro s s  T w e n ty -

s e v e n th  s t r e e t ,  w i th  th e  sw itc h  o p en  fo r  th e  
s id in g ?

T h e  W i t n e s s  : Y o u  m e a n  d o w n  th e  w e s t­
b o u n d  t r a c k ?

T h e  C o u r t : Y es, th e  sam e  a s  th is  t r a in  3 0  
w a s c o m in g ?

T h e  W i t n e s s : Y e s ,  s i r .
T h e  C o u r t : S o t h a t  i t  w o u ld  b e  p o s s ib le  

th e n  f o r  a  t r a in  t o  c o m e  d o w n  t h i s  m a in  
l in e  w i t h  t h a t  s i d in g  o p e n , w h ic h  w o u ld  

I c u t  o f f  t h e  b e l l  a n d  p r e v e n t  i t  f r o m  r in g ­
in g ?

T h e  W i t n e s s : Y o u  u n d e r s t a n d  t h a t  i s  

a  d o u b le  t r a c k .
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T h e  C o u r t : I  w a n t  t o  k n o w  w hether  
t h a t  i s  p o s s ib le  t o  b e  d o n e ?

T h e  W i t n e s s : T h a t  is  p o ssib le  to  be 
d one. Y o u  d o n ’t  b o n d  ev e ry  w ire. The 
o n ly  w ire  y o u  b o n d  is  w h e re  th e  tra in s  are 
r u n n in g  o u t  o n  th e  d o u b le  tra c k .

Q. T h a t  is  w h a t  y o u  c a l l  a  tra ff ic  sw itch  there?

10 T h e  W i t n e s s  : Y e s ,  s ir .

Q. S o  t h a t  i f  th e  s w itc h  w a s  open  an d  the 
s w itc h  c u t  off th e  c i r c u i t  a  t r a i n  com ing  on the 
w e s tb o u n d  t r a c k  w o u ld  n o t  s t a r t  th e  bell?  A. 
T h a t  is  so.

Q. U n t i l  th e  s w itc h  w a s  p u t  b ack  in  the 
c i r c u i t?  A . U n t i l  i t  w a s  p u t  b ac k  in  i t s  proper 
p o s it io n .

80
J o s e p h  B . B u s h ,  s w o r n  a s  a  w it n e s s  o n  the  

p a r t  o f  th e  d e f e n d a n t ,  t e s t i f ie s  a s  f o l lo w s :

D ir e c t  E x a m i n a t i o n  b y  M r . H o b a r t  :

Q. W h e re  do  y o u  liv e ?  A . 114  S p rin g  Street.
Q- A n d  y o u r  b u s in e s s  i s  w h a t?  A. F orm erly  

em p lo y ed  a t  J .  H . D e d e ric k .
Q. I n  th e  c o a l b u s in e s s ?  A . Y es, s ir.
Q. A t  th e  t im e  o f t h i s  a c c id e n t w here did 

y o u  liv e ?  A . O n  t h e  c o rn e r  o f  T w en ty -sev en th  

S tr e e t  a n d  E ig h te e n th  A venue.
Q. H o w  c lo se  to  th e  T w e n ty -sev en th  S tre e t cross­

in g ?  A . I  sh o u ld  ju d g e  a b o u t th re e  hundred  
fe e t.

Q. A n y o n e  «call y o u r  a t te n t io n  to  th e  accident 
t h a t  d a y ?  A . I  w a s  u p  to  th e  s ta b le  a n d  I  heard  
th e  c ro s s in g  b e ll r in g in g  a n d  a s  I  s ta r te d  to  go 
u p s ta i r s  in  th e  h o u se  I  h e a rd  th e  c ra sh  o f the 

4 0  a u to m o b ile  a n d  th e  en g in e .
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Q. D id  y o u  h e a r  th e  c ro s s in g  b e ll  b e fo re  y o u  
h e a rd  th e  c r a s h ?  A . Y es, s ir .

Q. A f te r  y o u  h e a r d  th e  c r a s h  d id  y o u  g o  to  
th e  scene o f  th e  a c c id e n t?  A . Ye®, s ir .

Q. H o w  lo n g  d id  y o u  s ta y  th e re ?  A . P ro b a b ly  
one h a lf  h o u r .

Q. W e re  y o u  th e re  w h e n  th e  o th e r  t r a in  cam e  
from  N ew  Y o rk ?  A . Y es, s ir .

Q. D id  y o u  see  i t  c o m in g ?  A . Y es, s ir .
Q. D id  y o u  h e a r  th e  b e ll  r in g  fo r  th e  o th e r  

t r a in ?  A . Y es, s ir .

B y  t h e  C o u r t :

Q. T h a t  is  th e  c ro s s in g  b e ll?  A . Y es, s i r .

B y  M r . H o b a r t :

Q. H a d  y o u  b ee n  o v e r t h a t  c ro s s in g  e a r l ie r  in  
th a t  d a y ?  A . Y es, s ir .

^  7 .  20  
Q. H o w  m a n y  t im e s ?  A . P ro b a b ly  te n  t im e s —

a  dozen tim es .
Q. I n  c o n n e c tio n  w ith  y o u r  b u s in e s s  th e re ?  A .

Yes, s ir .
Q. H a d  a n y  o th e r  t r a i n s  c ro sse d  t h a t  c ro s s in g  

th a t  d a y ?  A . Y es, s i r .
Q. W h ile  y o u  w e re  th e re ?  A . Y es, s ir .
Q. H o w  m a n y ?  A . I  s to p p e d  o n  th re e  d if fe r ­

e n t  o ccasio n s fo r  t r a i n s  to  g o  by .
Q. G o in g  w e s t?  A . E a s t  a n d  w e s t b o th . g o
Q. D o  y o u  k n o w  a t  w h a t  h o u r?  A . N o ;  n o t  

ju s t  a t  w h a t  h o u r .
Q. M o rn in g  o r  a f te rn o o n ?  A . T h e  l a s t  o n e  w as 

som ew here b e tw e e n  f o u r  a n d  five o ’c lock .
Q. I n  th e  a f te rn o o n ?  A . Y es, s ir .
Q. D id  th e  c ro s s in g  b e ll  r in g  fo r  t h a t  t r a i n ?  A .

Y es, s ir .
Q. D o  y o u  re m e m b e r w h e th e r  t h a t  w a s  g o in g  

e a s t o r  w e s t?  A . I  a m  q u i te  s u re  i t  w a s  a  w e s t­
b o u n d  t r a in .  40

Q. C ro ss  ex a m in e .
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C r o ss  E x a m i n a t i o n  b y  M r . D i x o n :

Q. O n  th is  a f te rn o o n  o n  th e  tw en ty -sev en th  day 
o f  O c to b e r  w h e re  w e re  y o u  g o in g  ju s t  before you 
h e a rd  th e  c r a s h ?  A . I  w a s  b u sy  i n  th e  stable.

Q. T h a t  i s  p r io r  to  th e  a c c id e n t?  A. Yes, sir.
Q. W h a t  i s  y o u r  p o s i t io n ?  A . I  w ork  in  the 

y a rd .

10  Q. I n  w h a t  y a r d ?  A . I  am  em ployed  by J .  H. 
D e d e ric k .

Q. W h a t  d o  y o u  do  th e re ?  A . D riv e  team s and 
ta k e  c h a rg e  o f th e  y a rd .

Q. D r iv e r?  A . T a k e  c h a rg e  o f th e  yard .
Q. D r iv e r  fo r  th e  c o m p a n y ?  A. Y es; driver.
Q. H o w  lo n g  h a d  y o u  been  in  th e  s tab le  be­

fo re  y o u  h e a rd  th e  c r a s h ?  A . T h re e  q u a r te rs  or 
h a l f  a n  h o u r .

20 Q - W h e n  y o u  h e a rd  th e  c r a s h  w h e re  w ere you? 
A . G o in g  u p s ta i r s .

Q. In  y o u r  h o u se ?  A . Y es, s ir .
Q. Y o u  w e re  in  th e  in c lo s u re  o f th e  s ta irs?  

A . Y e s ; g o in g  u p  th e  s ta i r s .
Q. W a s  t h a t  a  lo u d  c r a s h ?  A. Q u ite  loud.
Q. W a s  i t  th e n  t h a t  y o u  h e a rd  th e  b e ll?  A. Be­

fo re  th a t .
Q. H o w  lo n g  b e fo re ?  A . A s I  w as go ing  to  the 

h o u se .
30  Q. I s  t h a t  th e  o n ly  b e ll y o u  h e a rd  ru n g ?  A. 

T h a t  is  th e  o n ly  o n e  I  rem em b er.
Q. T h a t  i s  th e  o n ly  o n e  y o u  kn o w  a b o u t— the 

t r a i n  ca m e  a lo n g  a n d  th e  b e ll w a s  rin g in g — 
th e  c ro s s in g  b e ll?  A . I t  w as.

Q. Y o u  c a n ’t  te l l  u s  w h e th e r  i t  w as go ing  eas" 
o r  w e s t?  A . I  d id n ’t  p a y  a n y  a t te n t io n  to  it.

Q. H o w  f a r  is  y o u r  h o u se  fro m  th e  stab le? 
A . A b o u t o n e  h u n d re d  fee t.

Q. A n d  w h e re  is  th e  s ta b le  w ith  re sp ec t to  the
4 0  c ro s s in g ?  A . T h e  s ta b le  is  o n  E ig h te e n th  A venue 

— fa c in g  o n  E ig h te e n th  A venue.
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Q. H o w  f a r  a w a y  is  t h a t ?

By the Court:
Q. T h e  s ta b le  a n d  th e  c ro s s in g ?  A . A b o u t 

th e  sam e d is ta n c e  a s  the, h ouse .
L A N G E  93

By Mr. Dixon :
Q. H o w  f a r  is  i t ?  A . I t  m ig h t b e  a  l i t t l e  1 0  

m ore.

By the Court:
Q. H o w  m a n y  fe e t?  A . A b o u t  a  h u n d re d  f e e t  

m ore.

By Mr. Dixon :
Q. Y o u  k n o w  a b o u t  th i s  y a r d ?  A . J .  H . De- 

d e ric k ’s?
Q. Y e s ; th e r e  a r e  so m e  c o a l p o c k e ts  th e re ?  20  

A. Y es.
Q. W h e re  a r e  th o se  p o c k e ts ?

A t th i s  p o in t  a n  a d jo u rn m e n t  w a s  ta k e n  u n t i l  tw o  
o ’c lo ck .

J oseph B. Bush, resumes the stand.
30

Cross Examination (continued) by Mr. Dixon:
Q. Y o u r  e m p lo y m e n t b r in g s  y o u  in  th i s  c o a l 

y a rd , d o es i t  n o t?  A . Y es, s ir .
Q. J u s t  w e s t o f th e  lu m b e r  y a r d ?  A . Y es,

sir.

By the Court:
Q. W e s t  o f th e  lu m b e r  y a r d ?  A . Y es.

By Mr. Dixon :
Q. I s  t h a t  lu m b e r  y a r d  u s e d  in  c o n n e c tio n  w ith  

th e  coal y a r d ?  A . N o , s ir . _

40
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Q. A re  th e re  b u ild in g s  i n  th e re ?  A . I n  th e  lum­
b e r  y a r d ?

Q. I n  th e  c o a l y a rd . A . T h e re  is  a  c o a l trestle.
Q. W h a t?  A . A  c o a l t r e s t le .
Q. W h e re  is  t h a t  c o a l t r e s t l e ?  A . A lo n g  E ast 

T w e n ty -e ig h t S tr e e t .
Q. I n d ic a te  on  th is  d ia g ra m  w h e re  t h a t  is? A. 

T w e n ty -e ig h t S t r e e t  is  n o t  sh o w n  o n  th e  m ap.
Q. W h e re  d o  y o u  f ig u re  T w e n ty -e ig h th  S treet 

w o u ld  b e ?  A . I t  w o u ld  b e  to w a r d s  th e  lum ber 
y a rd . H e re  is  th e  lu m b e r  y a r d  h e re . T h is  track  
( in d ic a t in g )  goes o n  th e  c o a l t r e s t le .

Q. T h a t  i s  m a rk e d —  A . J .  H . D ed erick  sid­
in g .

Q. A  s id in g , is  i t ?  A . T h e y  a r e  b o th  marked 
s id in g s .

Q. A n d  th e  o n e  to  th e  lu m b e r  y a r d —  A. Goes 
20  o n  th e  c o a l t r e s t le .

Q. W h e re  does t h a t  b e g in  to  r is e  from  the 
g ro u n d ?  A . W h y , o u ts id e  o f  th i s  fen ce  som ething 
lik e  tw e n ty -f iv e  o r  t h i r t y  fee t.

(Q., A s  t h a t  l i t t l e  s id in g  leav e s  th e  m a in  sid ing  it 
b e g in s  to  a sc e n d  th e  c o a l t r e s t le ,  d o es  i t ?  A. Yes, 
s ir .

Q. H o w  f a r  i n  does t h a t  c o a l t r e s t le  reacn? 
A . W i th in  a b o u t  tw en ty -fiv e  f e e t  o f E igh teen th  
A v e n u e  o r  th e  l in e  o f fe n ce  o n  E ig h te e n th  Avenue.

Q. I s  th e re  a  l in e  o f  fe n c e  o n  E ig h te e n th  Aven­
u e ?  A . Y es.

Q. T h a t  is  n o t  in d ic a te d  o n  th is  d ia g ra m ?  A. 
N o , s ir .

Q. W h e re  w o u ld  y o u  p u t  t h a t  lin e  o f fence on 
th i s  d ia g ra m ?  A . ( I n d ic a t in g .)  A lo n g  about 

h e re .
Q. D o es n o t  th e  fe n ce  r u n  a lo n g  E a s t  Twenty- 

s e v e n th  S t r e e t?  A . N o , s i r ;  o n  E ig h te e n th  Avem

40  ue.
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Q. A n d  i t  r u n s  n e a r ly  a t  r ig h t  a n g le s  to  th e  r ig h t  
of w a y ?  A . A b o u t ;  yes , s ir .

Q. H o w  h ig h  is  t h a t  fe n c e ?  A . I  s h o u ld  ju d g e  
th a t  fe n ce  is  t e n  f e e t  h ig h .

Q. T h a t  is , to  th e  e a s t  o f E a s t  T w e n ty -se v e n th  
S tre e t?  A l F r o m  e a s t  T w e n ty '-sev en th  S tr e e t  

dow n to  th e  D i l l i s t in  L u m b e r  Co., o n  E a s t  
T w en ty -e ig h t S t r e e t  o r  E ig h te e n th  A venue.

Q. T h a t  fe n c e  r u n s  a lo n g  th e re ?  A . Y es, s ir .  10
Q. H o w  f a r  is  t h a t ?  A . I  s h o u ld  ju d g e  tw o  

h u n d re d  a n d  f if ty  fe e t.
Q. T h a t  b eg in s , y o u  th in k ,  a b o u t  a t  th e  p o in t  

w h ere  th e  b o a rd  fe n ce  ru n n in g  o n  E a s t  T w e n ty - 
sev en th  S t r e e t  m e e ts  th e  b o a rd  fe n ce  t h a t  r u n s  
p a ra l le l  w ith  th e  r a i l r o a d  t r a c k ?  A . T h e re  is  
no  b o a rd  fe n ce  a lo n g  th e  r a i l r o a d  tra c k .

Q. N o  b o a rd  fe n ce  a lo n g  th e  r a i l r o a d  t r a c k ?
4 . N o , s i r .  2 0

Q. W a s  th e re  in  1 9 1 3 ? A . N o , s ir .
Q. A re  y o u  s u r e  a b o u t  t h a t ?  A . Y es, s ir .
Q. I s  th e r e  a n y  p ic k e t  fe n c e ?  A . Y e s ;  a  p ic k e t  

fence.
Q. T h e re  i s  a  p ic k e t  fe n c e ?  A . Y es, s ir .
Q. T h e re  i s  a  p ic k e t  fe n ce  t h a t  r u n s  a lo n g  tn e  

r a il ro a d ?  A . Y es.
Q. T h a t  b o a rd  fen ce  t h a t  y o u  sp e a k  o f  te n  

fe e t h ig h , s t a r t s  a t  a b o u t  th e  c o r n e r  fo rm e d  
b y  th e se  tw o  p ic k e t  fen ces , d o es  i t ?  A . I t  r u n s  3® 
fro m  th e  office. T h e  office i s  a t  T w e n ty -se v e n th  
S tre e t a n d  E ig h te e n th  A v e n u e  a n d  i t  s t a r t s  a t  
th e  r e a r  e n d  o f  th e  office a n d  c o n t in u e s  to  T w e n ty - 
e ig h th  S tr e e t  w ith  th e  e x c e p tio n  o f a  p a i r  o f 
g a te s  w h ic h  a r e  p ic k e ts .

Q. A n d  th is —  A . A n d  s ta b le .
Q. A n d  th is  c o a l t r e s t le ,  h o w  h ig h  d o e s  t h a t  

r u n ?  A . W e ll, a t  th e  e x tre m e  en d , I  sh o u ld  ju d g e  
i t  is  a b o u t tw e n ty - tw o  fe e t  h ig h  to  th e  to p . 40
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Q. H o w  f a r  b ac k  f ro m  th e  r a i l r o a d  r ig h t  of 
w a y  does t h a t  r u n  u n t i l  y o u  g e t  to  th e  en d  of it?  
A . H o w  f a r  f ro m  th e  r ig h t  o f  w a y ?

Q. Y es, w h e re  th i s  s id in g  b eg in s  a n d  comes 
o u t  o f  th e  m a in  t r a c k ,  I  c a ll  i t ,— th e  m ain  sid­
in g — w h e re  does t h a t  com e o u t, how  fa r  up 
d o es  t h a t  g o  to w a rd s  th e  n o r th ?  A. I  should 
ju d g e  th re e  h u n d re d  fee t.

Q. T h a t  is  n o t  sh o w n  o n  th is  m a p ?  A. No, 
s ir .

Q. W h a t  is th i s  s id in g  u s e d  fo r?  A. T he lower 
o n e?

Q. T h e  m a in  s id in g  t h a t  com es o u t  of th e  west 
b o u n d  t r a c k ,  a b o u t tw e n ty  fe e t to  th e  ea s t of 
E a s t  T w e n ty -se v e n th  S t r e e t?  A . W h y , p u tt in g  in 
c a r s  to  u n lo a d .

Q. W h a t?  A . U n lo a d in g  c a rs .
20 Q. S h if t in g  c a r s  in  th e re ?  A. Y es.

Q. W h a t  k in d  o f c a r s ?  A . W h y , M r. B u tt 
u se s  i t  fo r  u n lo a d in g  s l a te ;  M r. D ed erick  uses 
i t  f o r  u n lo a d in g  g r a in  a n d  su c h  like.

Q. A ll  k in d s  o f f r e ig h t  c a r s  in  th e re ?  A. 
Y es, s ir .

Q. D o  y o u  k n o w  h o w  f a r  t h a t  s id in g  runs 
d o w n  to w a r d s  th e  e a s t?  A . N o, s i r ;  I  do not.

Q. A  lo n g  w a y , is  i t  n o t?  A . Q u ite  a  dis­
ta n c e .

8 0  Q. W h o se  lu m b e r  y a r d  is  th is ?  A . D illis tin  
L u m b e r  Co.

Q. D o  th e y  u se  a n y  s id in g ?  A. O f th e ir  own, 
yes , s ir .

Q. W h e re  does th e i r  s id in g  com e in ?  A. W ell, 
i t  sw itc h e s  off th e  m a in  t r a c k  th e re  som e dis­
ta n c e  b e lo w  th e  T w e n ty -se v e n th  S tre e t  cross­

in g .
Q. W e ll ,  is  t h a t  sh o w n  o n  th is  m ap ?  A. I

4 0  c a n n o t  see  i t  f ro m  h ere .
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Q. C om e d o w n  a n d  lo o k  a t  i t .  A . i t  s t a r t s  
r ig h t  a t  th is  p o in t  h e re  ( in d ic a t in g  o n  m a p ) ,  
a n d  back  d o w n  h e re , a n d  th e n  y o u  com e in to  
D e d e rick ’s  y a r d ,  b a c k  u p  in to  D e d e r ic k ’s.

Q. T h ey  u se  th e  D e d e r ic k  s id in g ?  A . W ho?
Q. T h e  lu m b e r  co m p a n y . A . N o , s ir .

H o w  d o  th e y  g e t  in to  th e  lu m b e r  y a r n ?
A. C o  r ig h t  s t r a ig h t  dow n . T h is  i s  th e  lu m - 10 
b e r y a rd .

Q. T h e y  h a v e  n o  t r a c k  r u n n in g  u p  in to  th e  
y a rd ?  A . N o , s ir .

Q. A re  th e r e  c a r s  s t a n d in g  a lo n g  th e re  oc­
c a s io n a lly ?  A . A t  th e  lu m b e r  y a r d ?

Q. S ta n d in g  th e re  a t  th e  lu m b e r  y a rd ,  a r e  th e re  
n o t c a r s  th e re  g e n e ra l ly ?  A . W e ll, q u i te  o f t e n - -

Q. W h a t?  A . I t  i s  q u i te  o f te n  t h a t  th e  s id in g  
is  c lea r .

Q. B u t  i t  i s  q u i te  o f te n  t h a t  i t  i s  n o t  c le a r?
A. Y es, i t  is  q u i te  o f te n  t h a t  i t  is  n o t.

Q. A n d  o c c a s io n a lly  y o u r  c a r s  o r  c a r s  f o r  y o u r  
coa l y a r d  s t a n d  o n  th e  s id in g  to o ?  A . W h iJe  
be in g  u n lo a d e d .

Q. A n d  t h a t  i s  q u i te  f r e q u e n t?  A . N o , s ir .
Q. N o t v e ry  f r e q u e n t?  A . N o.
Q. Y o u  do  n o t  u se  m a n y  c a r s ?  A . N o n e  o f 

th a t  d e s c r ip t io n ;  no .
Q. W h a t?  A . N o t o f  f r e ig h t.  30
Q. A n y  k in d ?  A . W e  do  c o a l c a r s ,  b u t  th e y  

a re  p u t  u p  o n  th e  t r e s t le .
Q. T h ey  g o  u p  o n  th e  t r e s t le ?  A . Y es, s ir .
Q. W h a t  k in d  o f c a r s  do  y o u  u se  t h a t  s ta n d  

on th e  m a in  t r a c k ?  A . B o x  c a rs .
Q. W h a t  co m es in  th e m ?  A . S la te ,  h a y , o a ts , 

w h a tev er th e  p u rc h a s e  is.
Q. D o  y o u  k n o w  w h e th e r  th e s e  fe n c e s  to  w h ic h  

you  r e f e r  a r e  n o w  in  a b o u t th e  sam e  c o n d itio n  
in  w h ich  th e y  w e re  in  1 9 1 3 ? A . Y es. 40
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' J o s e p h  C . B u s h — D i r e c t .

Q. S e p te m b e r , 1 9 1 3 ? A . Y es.
Q. T h e re  h a s  b ee n  n o  c h a n g e ?  A . N o.

By Me. Hobart:
Q. T h e  c ro s s in g  is j u s t  th e  s a m e ?  A . J u s t  the 

sam e, to  m y  k n o w led g e .
Q. T h e  sam e  k in d  Of a  s t r e e t  le a d in g  u p  to  it?  

A . Y es.

J oseph C. Bush, sworn as a witness on the part 
of the defendant, testifies as follows:

Direct Examination by Mr. Hobart :
Q. Y o u  a r e  a  r e la t iv e  o f th e  l a s t  w itn e ss?  A. 

Y es.
Q. A  so n ?  A . Y es, s ir .

8 0  Q. W h e re  d id  y o u  liv e  o n  th e  tw en ty -seven th  
o f S e p te m b e r , 1 9 1 3 ? A . 83  C h e s tn u t  S tree t.

Q. A n d  ho w  n e a r  is  t h a t  to  E a s t  Twenty- 
S e v e n th  S t r e e t  c ro s s in g ?  A . A b o u t tw o  m iles and 
a  h a lf .

Q. O n  t h a t  d ay , S e p te m b e r  tw e n ty -se v en th , 1913, 
s h o r t ly  b e fo re  s ix  o ’c lo ck  w h e re  w e re  y o u ?  A. In  
th e  s ta b le .

Q. W h a t  s ta b le  is  t h a t ?  A . J a m e s  M cG uire’s
o n  T w e n ty -S ix th  S tr e e t .

30 47
Q. W e re  y o u  em p lo y ed  th e re ?  A . Y es, sir.
Q. W lia t  d id  y o u  d o ?  A . D ro v e  a  po le  wagon. 
Q. N ow , d id  y o u  h a v e  y o u r  a t te n t io n  called 

to  a n y  a c c id e n t  a t  th e  c ro s s in g ?  A . I  did.
Q. W h a t  d id  y o u  d o ?  A . I  h e a rd  somebody 

h o l le r  f o r  h e lp , a n d  I  w e n t d o w n  to w ard s  the 
c ro ss in g .

Q. D id  y o u  go a l l  th e  w a y  to  th e  c rossing?  A. 
Y e l, s ir .

4 0  Q. D id  y o u  fin d  som e in d ic a t io n  o f a n  a cc id en t?  

A . Y e s ; I  sa w  a n  a u to m o b ile  on  th e  tra c k .
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H o m e r  J .  H o s f le ld — D i r e c t .

Q. H o w  lo n g  d id  y o u  re m a in  th e re ?  A . A b o u t 
a n  h o u r.

Q. W h ile  y o u  w e re  th e re  d id  a  t r a i n  com e fro m  
N ew  Y o rk — a  p a s s e n g e r  t r a i n ?  A . I t  d id .

Q. H o w  so o n  a f t e r  y o u  g o t th e re  d id  t h a t  t r a i n  
com e? A . I  sh o u ld  ju d g e  a b o u t  tw e n ty  m in u te s .

Q. D id  y o u  o b se rv e  w h e th e r  th e  c ro s s in g  b e ll 
ra n g ?  A . I t  w as.

Q. D o  y o u  re c o lle c t w h e th e r  a n y  o th e r  t r a i n  
cam e a f t e r  t h a t  f i r s t  o n e ?  A . T h e re  w a s  o n e  
cam e f ro m  th e  w e s t g o in g  to w a r d  N ew  Y o rk .

Q. T h o se  tw o  a r e  th e  o n ly  o n e s  t h a t  y o u  r e ­
m em b er?  A . Y es, s ir .

N o  C ross E x a m i n a t i o n .

H o m e r  J .  H o sf ie l d ,  sw o rn  a s  a  w itn e s s  o n  th e  
p a r t  o f  th e  d e fe n d a n t,  te s tif ie s  a s  fo l lo w s : 80

D ir e c t  E x a m i n a t i o n  b y  M r . H o ba r t  :

Q. W h e re  a r e  y o u  em p lo y ed ?  A . E r i e  R a i l ro a d  
C o m p an y  in  N ew  Y o rk .

Q. I n  w h a t  c a p a c i ty ?  A. C le rk , t r e a s u r y  d e ­
p a r tm e n t.

Q. W h e re  d id  y o u  liv e  o n  S e p te m b e r  tw e n ty -  
sev en th , 1 9 1 3 ? A . 194  E a s t  T w e n ty -S e v e n th  
S tre e t.  30

Q. H o w  f a r  f ro m  th e  E r ie  R a i l ro a d ?  A . A b o u t 
th re e  b lo ck s— fo u r  b locks.

Q. W h e re  w e re  y o u  o n  th i s  d a y  o f  th e  a c c id e n t?
A. O n  M a rk e t  S t r e e t  w a lk in g  to w a r d  th e  c ro ss in g .

Q. H o w  f a r  f ro m  th e  c ro s s in g  w e re  y o u ?  A . 
A b o u t th r e e  b locks.

Q. W a s  y o u r  a t t e n t io n  d ire c te d  to  a n y th in g  u n ­
u s u a l?  A. N o , s i r ;  i t  w a s  n o t.

Q. W a s  y o u r  a t te n t io n  c a lle d  to  th e  a c c id e n t?
A. Yes.

40
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t H o m e r  J .  H o s f i e ld — D it 'c c t .

Q. W h a t  w a s  i t  t h a t  c a lle d  y o u r  a t te n t io n  to 
i t ?  A . I  n o tic e d  th e  a u to m o b ile  c o m in g  u p  with 
th e  in ju r e d  lad y .

Q. A n d  th e n  w h a t  d id  y o u  d o ?  A . Proceeded 
to  th e  c ro ss in g .

Q. A n d  h o w  lo n g  d id  y o u  s ta y  th e re ?  A . F u lly  
o n e -h a lf  h o u r .

Q. W h ile  y o u  w e re  th e r e  d id  a n y  t r a in  come 
1 a lo n g  f ro m  N ew  Y o rk ?  A . Y es, s e v e ra l tra in s .

Q. H o w  m a n y  d id  y o u  n o tic e  co m in g  fro m  New 
Y o rk ?  A . T w o.

Q. H o w  c lo se  w e re  y o u  to  th e  c ro ss in g  when 
th e  t r a i n  c a m e ?  A . D ire c t ly  o n  th e  c rossing .

Q. D o  y o u  k n o w  w h e re  th e  c ro s s in g  bell is 
lo c a te d ?  A . Y e s ; I  do.

Q. W h e n  th o s e  t r a i n s  ca m e  fro m  N ew  York 
d id  y o u  n o tic e  w h e th e r  th e  b e ll  w a s  r in g in g ?  A. 

20 Y es, s ir .
Q. W a s  i t  r in g in g ?  A . Y es, s ir .
Q. H o w  m a n y  t r a in s  ca m e  fro m  N ew  York? 

A . T w o.
Q. W a s  i t  r in g in g  fo r  b o th ?  A . Y e s; i t  was.
Q. Did* y o u  o b se rv e  h o w  f a r  th e  f ir s t  of those 

tw o  t r a i n s  w a s  f ro m  th e  c ro s s in g  w h en  th e  bell 
s t a r t e d  to  r in g ?  A . N o ;  I  d id n ’t.

Q. D o  y o u  k n o w  w h e th e r  th e  t r a in  cam e to a 
s to p ?  A . Y e s ;  I  do.

3 0  Q. D id  i t  s to p ?  A . Y es, s ir .
Q. E a s t  o r  w e s t o f th e  c ro s s in g ?  A. E a s t  of 

th e  c ro ss in g .
Q. H o w  lo n g  d id  i t  s to p ?  A . T h re e  o r  four 

m in u te s .
Q. D id  y o u  n o tic e  w h e th e r  th e  cro ssin g  bell 

w a s  r in g in g  a f t e r  i t  s to p p e d ?  A. Y es, s i r ;  all 
th e  tim e .

Q. C ro ss  e x a m in e .

40 N o  C ross E x a m i n a t i o n .
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J a c o b  H .  D a g e lm a n — D i r e c t .

J acob  H . D a g e l m a n , sw o rn  a s  a  w itn e s s  o n  th e  
p a r t  o f th e  d e f e n d a n t ,  te s tif ie s  a s  fo llo w s :

D ir ec t  E x a m i n a t i o n  b y  M r . H o ba r t  :

Q. W h a t  is  y o u r  b u s in e ss , M r. D a g e lm a n ?  A. 
W h a t?

Q. W h a t  is  y o u r  b u s in e s s ?  A . O c c u p a tio n , y o u  
m ean ?  10

Q. Y es. A . W a tc h m a n .
Q. F o r  w h o m ?  A . D i l l is t in  L u m b e r  y a rd .
Q. W e re  y o u  em p lo y e d  b y  t h a t  c o m p a n y  in  

S ep tem b er , 1 9 1 3 ? A . W h a t?
Q. D id  y o u  w o rk  f o r  th e m  in  S e p te m b e r , 1 9 1 3 ?

A. Y es, s ir .
Q. W e re  y o u  th e r e  o n  S a tu r d a y  a f te rn o o n , 

S e p te m b e r tw e n ty -s e v e n th ?  A . I  w a s  th e r e  a t  
h a lf  p a s t  five.

20
Q. T h a t  is  th e  t im e  y o u  com e to  w o rk ?  A . 

E v e ry  d ay .
Q. Y o u  a r e  t h e  n ig h t  m a n ?  A . Y es, s ir .
Q. D id  y o u  h a v e  y o u r  a t te n t io n  c a lle d  to  a n  

a c c id e n t?  A . N o t  p ro p e r ly .
Q. W h a t?  A . N o t  p r o p e r ly ;  I  h e a rd  t h e  w h is t le  

b u t  I  d id n ’t  p a y  a n y  a t t e n t io n  a n d  I  s a w  th e  
boys ru n n in g  u p  th e  t r a c k .

Q. D id  y o u  h e a r  th e  w h is t le  b e fo re  y o u  sa w  
th e  boy s?  A . T h e y  do  th a t .  so

Q. D id  y o u  o r  d id n ’t  y o u  o n  th i s  d a y ?  A . S u re .
Q. W h a t  d id  y o u  d o  th e n ?  A . I  p a id  n o  a t t e n ­

tio n  ; I  th o u g h t  i t  w a s  a  lo t  o f  bo y  sc o u ts .
Q. D id  y o u  g o  u p  to  th e  c ro s s in g ?  A . N o t  

r ig h t  aw ay .
Q. D id  y o u  a f te r ?  A . A b o u t tw e n ty  m in u te s  

a f te rw a rd s .
Q. H o w  d id  y o u  com e to  go  u p  th e r e ?  A . I t  

is  m y d u ty  to  go  u p  t h a t  fa r .
Q. In  th e  c o u rse  o f  y o u r  ro u n d s ?  A . Y es, s ir .  40
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I J a c o b  H .  D a g e lm a n — C r o s s ,  R e - D ir e c t .

Q. W e re  y o u  th e r e  w h e n  th e  t r a i n  cam e up 
fro m  N ew  Y o rk ?  A . N o , s ir .

Q. H o w  lo n g  d id  y o u  s ta y  th e re ?  A . W here? 
Q. A t  th e  c ro s s in g ?  A . A t  th e  c ro ss in g ?
Q. A t  th e  c ro s s in g  a t  T w e n ty -S e v e n th  S tree t?  

A. A b o u t th r e e  m in u te s .
Q. T h e n  w h e re  d id  y o u  g o ?  A . B a c k  to  work. 
Q. D id  y o u  th e n  see th e  t r a i n  co m in g  from  

10 N ew  Y o rk ?  A. N o , s ir .
Q. D id n ’t  see  t h a t  t r a i n  a t  a l l?  A . N o , s ir.
Q. W h a t  k in d  o f  w h is t le s  w a s  i t  yo u  heard  

b e fo re  y o u  sa w  th e s e  b oys co m in g ?  A . O ne long 
o n e  a n d  tw o  s h o r t  ones.

Q. T h a t  is  a l l .

Cross Examination by Mr. Dixon:
Q. Y o u  a r e  s u re  a b o u t  t h a t  a r e  y o u ;  one long 

®° a n d  tw o  s h o r t?  A . Y es, s ir .
Q. A n d  t h a t  is  a l l  y o u  h e a rd ?  A . Y es, s i r ;  and 

th e  b e ll  r in g in g .
Q. W h e re  w e re  y o u  w h en  y o u  h e a rd  th e  bell 

r in g in g ?  A. O n  th e  c ro s s in g  a t  T w enty -S even th  
S tr e e t .

Q. A n d  th e n  th e  b e lls  r a n  u p ?  A . T h ey  do th a t 
r i g h t  a lo n g .

Q. T h a t  is  a ll.

30 Re-Direct Examination by Mr. Hobart:
Q. T h e y  d o  w h a t  r ig h t  a lo n g ?  A . T he bell 

r in g s .
Q. T h a t  is  a ll .

By Mr. Hobart: I  w ill  now  re ad  the 
d e p o s itio n s  ta k e n  o f a  w itn e s s  w ho is not 
n o w  a b le  to  a t t e n d  c o u r t.

By Mr. Dixon : WTh a t  is  th e  m a tte r  w ith 
h e r?40
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D e p o s i t i o n  o f  M r s .  J e n n ie  S a l i s b u r y .

By Mr. Hobart : She is not able to attend 
court.

By Mr. Dixon : W h a t  is  th e  m a t t e r  w ith  
h e r ?

By Mr. Hobart: E p ile p t ic  fits , I  believe . 
I  w il l  n o w  r e a d  th e m .

N E W  J E R S E Y  S U P R E M E  C O U R T .

Rachel Ann Lange, \
P l a i n t i f f ,1

v 8 ’ \ Deposition.
New York, Susquehanna and(

Western Railroad Company, \
D e f e n d a n t .

Deposition of M rs. J e n n ie  S a lis b u ry , a n  a g e d  
a n d  in f irm  w itn e s s , ta k e n  b e fo re  m e, D a v id  A . 
N e w to n , a  S u p re m e  C o u r t  E x a m in e r  o f  th e  S ta te  
o f N ew  J e r s e y ,  o n  N o v e m b e r 7 , 1 9 1 4 , a t  th e  
re s id e n c e  o f  s a id  J e n n ie  S a lis b u ry , 8 3 6  E a s t  2 7 th  
S tr e e t ,  P a te r s o n ,  N ew  J e r s e y ,  b y  c o n se n t, w i th o u t  
fo rm a l n o tic e , i n  th e  p re se n c e  o f  W a r r e n  D ix o n , 
E sq ., a t to r n e y  o f p la in t if f ,  a n d  G e o rg e  S. H o b a r t ,  
E sq ., o f  C o llin s  & C o rb in , a t to rn e y s  o f  d e fe n d a n t.

It Was Stipulated and Agreed b y  th e  
re s p e c tiv e  co u n se l t h a t  th e  d e p o s it io n  s h a l l  
b e  ta k e n  s te n o g ra p h ic a l ly  b y  th e  E x a m in e r ,  
by  h im  t r a n s c r ib e d ,  a n d  t h a t  th e  s ig n a tu r e  
o f  th e  w itn e s s  to  s a id  t r a n s c r i p t  is  h e re b y  
w aived .

40
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M r s .  J e n n i e  S a l i s b u r y — D i r e c t .

“Mrs. J ennie Salisbury, a witness produced in 
behalf of the defendant, upon being duly sworn 
acording to law, on her oath, testified as follows:

Direct Examination by Mr. Hobart:
Q. Y o u  liv e  a t  8 3 6  E a s t  T w e n ty -S e v e n th  S treet, 

P a te r s o n ?  A . Y es.
10  Q. A n d  h o w  lo n g  h a v e  y o u  liv ed  th e re ?  A. (A fter 

c o llo q u y  w ith  h e r  h u s b a n d .)  A  y e a r  ago last 
J u n e ,  a  y e a r  a n d  f o u r  o r  five m o n th s .

Q. W e re  y o u  liv in g  h e re  in  l a s t  S ep te m b e r , 1913? 
A . Y es, s ir .

Q. A n d  y o u  liv e  in  th e  seco n d  floo r o f this 
b u i ld in g ?  A. Y es, s ir .

Q. W ith  y o u r  h u s b a n d ?  A . Y es, s ir .
Q. W h a t  is  y o u r  age , M rs. S a l is b u ry ?  A. Sixty- 

one . M y b i r th d a y  w a s  th e  o th e r  d a y  so  I  am20 sixty-two.
Q. W h a t  is  y o u r  s ta te  o f  h e a lth ,  M rs. S alisbury? 

A . W e ll, i t  is  b e t te r  n o w  th a n  i t  h a s  been in 
y e a rs . H e  to o k  m e a w a y  th i s  su m m e r  a n d  pro­
p o se d  s ta y in g  th r e e  w eeks a n d  w h e n  w e reached 
th e r e  i t  w a s  so  p le a s a n t  t h a t  w e  s tay ed  for 
e ig h t  w^eeks.

Q. A re  y o u  a t  t im e s  s u b je c t  to  i l ln e s s — to  fits? 
A . W e ll ,  I  d o n ’t  k n o w  a s  y o u  w o u ld  c a ll i t  a  fit. I

30 to o k  c a re  o f m y  m o th e r  w h e n  sh e  w a s  very ill 
a n d  a f t e r  sh e  d ie d  o n e  n ig h t  I  w oke u p  an d  the 
d o c to r  w a s  th e r e  a n d  m y  f a th e r ,  a n d  h e  had 
g o n e  fo r  m y  s is te r  a n d  h e r  fa m ily — th o u g h t  I  was 
d y in g . I t  is  n o t  a  f i t ;  i t  is  a  s o r t  o f— I  don’t 
k n o w  w h a t  i t  is .

Q. N e rv o u s  a t ta c k  o f  som e k in d ?  A. I  have 
n o  w a rn in g  o f i t  w h a te v e r  a n d  w h e n  I  come to 
I  a m  c o m p le te ly  u n n e r v e d ;  I  h a v e n ’t  even the 
p o w e r o f m y  h a n d s .

Q. D o  y o u  becom e u n c o n sc io u s?  A. Y es; l  
b e lieve  I  do.
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M r s .  J e n m e  S a l i s b u r y 1— D i r e c t .

Q. Yon lose jrour senses for a while? A. Yes,
I do.

Q. How far is the house where you live from 
the Twenty-Seventh Street crossing of the Sus­
quehanna Railroad? A. Well, would you call it 
a block?

Q. What is your idea? A. I would call it about 
a block.

Q. And on which side of the tracks,—on the 1Q 
north side or the south side? A. On the south 
side.

Q. Do you recall an accident to an automobile 
on Twenty-Seventh Street on the Susquehanna 
line? A. Yes.

Q. Do you remember about when it was? A. It 
was one Sunday afternoon.

Q. And about what time in the afternoon? A.
I should judge about four o’clock.

Q. Are you sure of the time? A. I don’t  know; 20  
I am not sure of the time.

Q. Was it during daylight or after dark? A. It 
was in daylight.

Q. What did you see of the accident yourself?
A. I didn’t see anything; didn’t see anything at all.

Q. Did you see the automobile after the acci­
dent? A. Well, it was—I guess probably four 
weeks before I went down there.

Q. When did you first know of the accident;. 3 0what called your attention to it? A. The noise, 
the shock; the noise of the—I suppose the engine 
and Mr. Salisbury says, “Well, that is an acci­
dent.”

Q. Where were you when you heard that noise 
and Mr. Salisbury said something about an acci­
dent? A. Between here and the railroad.

Q. About how far from the railroad were you?
A. I cannot tell; I think we were right near 
Nineteenth Avenue; Nineteenth Avenue is right 40 
near.
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Q. Nineteenth Avenue crosses Twenty-Seventh 
Street? A. Yes.

Q. Nineteenth Avenue—is there a street called 
Nineteenth Avenue? A. Yes, sir.

Q. On the south side of the tracks that is? A. 
Yes.

Q. Where were you with reference to this street, 
Nineteenth Avenue, when you heard the shock or 
noise? A. Well, I think we were just near Nine­
teenth Avenue.

Q. Were you in this Street, in East Twenty- 
Seventh Street? A. Yes, sir.

Q. Were you walking with your husband? A. 
Yes.

Q. Anybody else? A. No.
Q. Which direction were you walking? A. Walk­

ing south.
20 Q. Would that be away from the railroad 

track? A. Yes.
Q. After you heard this noise or crash did you 

turn around or pay any further attention to see 
what it was? A. Why, certainly, we turned 
around and we said that is—

Mr. Dix o n : Don’t  give us any conversa­
tion; just tell what you saw.

Q. You turned around and what did you see?
30 A. I just saw the engine stopped and I didn’t 

see any automobile.
Q. Do you know which way the engine was 

going? A. Going west.
Q. Towards Broadway? A. Yes.
Q. Did you go back to the crossing? A. No, sir.
Q. Where did you go? A. I came in the house.
Q. Had you heard anything of the engine before 

this noise or shock? A. Well, yes; I heard the 
bell ringing, the crossing bell, and I heard the 
engine coming, and I said—
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Mr. Dixo n: Never mind what you said.
Q. What kind of a noise did the bell make that 

you heard, can yon describe it in any way? A. 
just regular noise of the bell. It is a strange 
sounding bell. Have you heard it?

Q. Just answer the questions. Had you heard 
it before? A. Yes, sir; hundreds of times. I 
am very good at hearing. I  can hear it in the 10  
house when the doors and windows are closed.

Q. In your own house? A. Right here, yes, sir.
Q. So you had heard it before a number of 

times? A. Yes.
Q. And knew the sound of it? A. Yes.
Q. And was that the sound that you heard 

before this shock or noise? A. Yes.
Q. You said something about hearing the engine; 

do you remember what you heard about the ^  
engine? A. No, I don’t remember only as—just 
as I heard it before. The engine was puffing and 
coming on. They always start quite a ways down 
there to ring the bell and to blow the whistle.

Q. Do you recollect whether you heard any 
bell or whistle on the day when this accident 
happened? A. Why I certainly heard the engine 
blow and the bell ring on the engine, and I 
heard this bell at the crossing.

Q. Did you see anything of the engine before 30  

it came to the crossing? A. No, sir.”
Mr. H obart: Mr. Dixon will now read 

you the cross examination.
Mr. Dix o n:

“Cross Examination by Mr. Dixon :

Q. You hear a bell now, do you not? A. I 
heard a bell.

Q. Do you know what bell that was that you 
just heard? A. That was the engine bell.

40
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Q. An engine bell? A. Going west.
Q. What you hear is an engine bell, going 

west? A. Yes, sir.
Q. Why do you say that? A. Well, because 

I know it.
Q. Was that a moving engine ringing that bell?

A. I am not positive about that, but I should
think it was.10 Q. Do you hear it moving now? A. Yes.

Q. It was not moving when the bell was ringing, 
was it? A. No.

Q. Which way did you say it was going? A. I 
said west, wasn’t it?

Q. No. Going east. In fact, it didn't go very 
far at all; it kicked a car. Now it is going east. 
Just crossing now. You don’t  hear her moving 
now, do you? A. No. But you cannot catch me

20 or trip me on the trains, because I  know. I 
understand them thoroughly, and I hear them 
without noticing it.

Q. In other words, you are so accustomed to 
hearing the bells ring and whistles blow that 
you don’t pay any attention to them? A. Yes, I 
most always do pay attention because there is 
nobody here to take my attention from anything 
else.

Q. But you were not in the house on that day?
80 A. No.

Q. Where were you? A. Right here on the 
street.

Q. How far from the railroad? A. I should 
think it was about a quarter of a block from 
19th Avenue.

Q. From the railroad track how far were you? 
A. That would be about three-quarters of a block 
from the railroad.

40 Q. Had you crossed the railroad? A. Yes, we 
came across the railroad.
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Q. When were you born, what year? A. Well,
I could not tell that without going back. I 
think it was 1860, wouldn’t it be? ’58—some- 
wheres there. I was born in Scotland.

Q. Don’t you know what year you were born in?
A. No, sir; I have papers that tell me, but I don’t 
pay enough attention to it.

Q. Have you never known what year you were 
born in? A. Oh, yes: I have known and I know 
to-day, but I don’t remember.

Q. What is the date of your birth; what day 
of month I mean? A. Fourth of November. You 
know a woman does not care to have per age 
known. Of course, it doesn’t make any difference 
to me; but still I wouldn’t like to see it in the 
paper.

Q. Where had you come from on that day? A. 
Well, we were just out for a walk, I think; don’t  2o 
think we were any place.

Q. You saw the engine standing after the crash?
A. Yes, I saw the engine standing after the crash.

Q. That is, it was in the lines of the road which 
we call 27th Street? A. Yes, sir.

Q. And it had stopped there? A. It had stopped 
between 27th and—26th and 27th streets.

Q. Between 26th and 27th streets? A. Yes.
Q. In what direction from 27th Street is 26th 

Street? A. West. 30
Q. And on which side of 27th street were you 

walking? A. Well, we were walking on the west 
side, near our home. There is not any sidewalk 
between this place and the railroad, and you have 
to walk in the street to keep out of the dust.

Q. How near your home were you at the time 
you heard the bell ring? A. We were very near 
19th Avenue.

Q. How near your house were you at the time 40
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you first heard the bell ring, the crossing bell? 
A. Probably 125 feet.

Q. From your house? A. Yes.
Q. When you first heard it? A. Oh, I was 

further than that when we first heard the bell.
Q. That is what I asked you; how far were 

you when you first heard the crossing bell? A. 
Probably 225 feet.

10  Q. From the crossing? A. From the crossing.
Q. From your house or from the— A. From my 

house.
Q. How far from the crossing? A. That would 

be a block—about three-quarters of a block, 
wouldn’t it?

Q. Didn’t you hear the crossing bell before you 
heard the engine bell? A. That I could not say; 
I don’t  think I did, though the crossing bell you 

, 2 0  can hear most any time before you hear the 
engine bell.

Q. But you have no distinct recollection of 
which you heard first on that day? A. No.

Q. Did you hear the whistle before you heard 
the crossing bell or after? A. Oh, I heard the 
whistle,—well, I don’t  know that either. General­
ly you hear the bell before you hear the whistle.

Q. How far from your house were you when 
you heard the whistle? A. Well, a b o u t— probably 
between here and the railroad.

Q. How far away from your house at the time 
you heard the whistle? A. Well, about 125 feet.

Q. How far were you from the railroad cross­
ing, the tracks, when you heard the whistle? A. 
Well, we were about, just at 19th Avenue.

Q. How far away from the railroad crossing? 
A. That would be about two blocks, 19th Avenue 
and 18th Avenue—about a block and a half from 

40  the railroad.
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Q. How far from your house would you be at 
that time? A. From my house, that would be 
about a block, about 125 feet.

Q. From your house? A. From our house.
Q. How many blocks do you say there are be­

tween your house and the railroad? A. Well, I 
call it about one block and a half—one block 
and about 100 feet.

Q. You call how many feet to a block—200 feet? 10 
A. I don’t know; I was going to ask you that 
question, how many feet there was to a block.

Q. How many feet do you think there are to 
the block here that you refer to? A. Well, it 
is a pretty long block from the railroad to 19th 
Avenue.

Q. I understand you to say that there is 
a block and a half between your house and the 
railroad? A. Yes.

20Q. That is the way you figure it? A. Yes.
Q. Which do you call a half-block; is that 

next to your house or next to the railroad? A. 
Here, next to the house.

Q. You call that the half-block? A. Yes.
Q. Is there a street there? A. 19th Avenue.
Q. And from that on to the railroad is what 

you call a block? A. Yes, it is a pretty long block, 
too.

Q. Is it in fact a block; there are no streets 30 
intervening? A. No.

Q. First conies your house; then comes 19th 
Avenue and then comes the railroad to the north?
A. Yes.

Q. So, going north, first is your house, then 
19th avenue and then the railroad? A. Yes.

Q. You were about 19th Avenue then when 
you heard the bell ring? A. A little below prob­
ably.

Q. Below, which way do you mean? A. North. 40
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Q. And that is about, 125 feet nor th of your house, 
as you figure it? A. Yes.

Q. And you were about there when you heard 
the crash? A. Yes*

Q. And you were walking along leisurely? A. 
Yes.

Q. Nothing to distract your attention until 
the crash came? A. Nothing, except hearing the 

lc bell down there ringing, and the engine.
Q. You hear that every day, thousands of 

times? A. Hundreds of times.
Q. And many times a day, don’t you? A. Yes.

Re-Direct Examination by Mr. Hobart:

Q. Won’t you please look out the window of 
your house; now, can you see the number of that 

* engine on the tracks? A. No, sir.
Q. Can you make out that it is 47? A. I can 

see that it is 47 now that you tell me.
Mr. H obart: We can agree on that, I 

suppose.
Mr. Dixon : I can’t  tell any better than 

she can.
Mr. Hobart : Oh, you haven’t your glasses.

Q. Mr. Dixon asked you about a bell on an 
30 engine that was ringing just as he began to ask 

yon some questions, you heard that bell? A. Yes.
Q. Was that a bell on an engine on the Susque­

hanna railroad? A. Yes.
Q. And the time that you heard that was about 

half past ten? A. Well, what is it now?
Q. It is now a quarter of eleven, is it not 

(showing witness watch)? A. Yes.
Q. And was it about 10 or 15 minutes before

this? A. Yes.
«O q . You hear a bell ringing now, and it is now
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a quarter of eleven. You hear it distinctly, 
don’t you? A. Yes.

Q. You hear it clearly? A. Yes, don’t you.
Q. And you are now sitting in the front room 

of your house on the second floor? A. res.
Q. And all the windows are down? A. Yes.
Q. And all the doors are closed? A. Yes.
Q. Going back for a minute now to the crossing 

bell that you heard? A. Yes.
Q. Can you give us any idea how long you heard 

that crossing bell ring before you heard this 
crash? A. You mean the bell at the gates?

Q. The crossing bell? A. Well, the bell was ring­
ing at the time of the crash.

Q. Was it ringing before the crash? A. Oh, yes.
Q. How long before, as near as you can +^"7 a .

I don’t know. I haven’t any idea. I heard it 
before, but I haven’t any idea how long before 20  
the crash.

Q. Do you recall that you heard the crossing 
bell ring before you heard the puffing of the 
engine? A. Yes, I can generally hear the crossing 
bell before I hear the engine bell.

Q. Did you on this time hear the crossing bell 
first? A. Yes.

Q. Can you tell whether you heard the crossing 
bell before you heard the engine whistle? A. Yes,
I always do. 30

Q. Did you this time? A. As far as I remem­
ber, I did; but I won’t say I positively did. I 
think I did.

Q. Has there ever been an accident before at 
27th Street and the railroad tracks, since you 
lived here? A. No, sir.

Re-Cross Examination by Mr. Dixo n:

Q. Can you hear the crossing bell at your house? 40
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A. You mean here, with the windows and doors 
closed?

Q. Yes. A. Yes.
Q. Did you hear any crossing bell at the time 

that I called your attention to the ringing of the 
engine bell? A. No, I didn’t notice it.

Q. You didn’t hear it? A. No, I didn’t hear 
it. If you had heard it I would have noticed it. I 
don’t think it crossed the track, did it?

Q. Yes. You observe the engine is now crossing 
the track, do you hear any crossing bell? A. No, 
no, I don’t hear the crossing bell.

Re-Direct Examination by Mr. Hobart:

Q. As a matter of fact when you answered Mr. 
Dixon’s last question about observing the engine 
you did not look to see where the engine was? 

20 A. No.
Q. You were not looking out of the window? A. 

No.
Q. So you don’t  know where the engine was? 

A. No.

Re-Cross Examination by Mr. Dixo n:

Q. If you will look around at it you will see it 
crossing back, and you don’t hear any bell, do 

30  you? A. No, there is no bell ringing now.
Deposition closed.”

40
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Lemuel Van B uskirk, sworn as a witness on 
behalf of the defendant, testifies as follows:

Direct Examination by Mr. Hobart :

Q. Are you employed by the Susquehanna Rail­
road? A. Yes, sir.

Q. Were you so employed on the twenty-seventh 
day of September, 1913? A. Yes, sir.

Q. What is your line of work? A. Engineer.
Q. And how long have you been an engineer?

A. About nine years.
Q. On the twenty-seventh day of September,

1913, were you running an engine on the Sus­
quehanna Railroad? A. Yes, sir.

Q. What was the engine number? A. Engine 
number 125.

Q. That engine had a high tank on it like 
the one I show you in the photograph referred 20 
to as Exhibit D-9? A. Yes, sir.

Q. Where had you been working that day? A.
At Coalberg between Passaic Junction and Ro­
chelle Park.

Q. How far is that from Twenty-Seventh Street?
A. A little over three miles; no; a little less.

Q. Is that a drill engine—a switch engine? A.
Yes, sir.

Q. And you were operating it? A. Yes, sir. 30 
Q. Did you leave the yard at Coalberg that 

afternoon with your engine? A. Yes, sir.
Q. About what time, do you recall? A. We left 

there about three-thirty five and stopped at Pas­
saic Junction and left there about three-thirty 
nine.

Q. Three-thirty nine? A. No, five thirty-nine;
I said three but I meant five.

Q. Where were you taking your engine? A. 
North Paterson. 40
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Q. That is where you lay it up for the night? 
A. Yes, sir.

Q. After you—or when you started from Passaic 
Junction which way was your engine heading? 
A. East.

Q. Which way were running it? A. Backwards.
Q. In a westerly direction? A. Yes, sir.
Q. Which track? A. Westbound.
Q. Were you intending to stop at any place? 

A. No, sir; unless the block was against us.
Q. Is that the reason you quit at Passaic 

Junction? A. Yes; we ran in there to let train 
number 941 go through.

Q. What was the number of that train? A. 941.
Q. On which side of the engine were you riding 

when you started from Passaic Junction? A. 
Bight side.

20 Q. How many men were there on the engine? 
A. There were four besides myself—five alto* 
gether.

Q. That constituted the yard crew? A. Yes, sir.
Q. Where was the fireman riding? A. On 

the back of the tank.
Q. Do you know where the other three men 

were? A. One man on the pilot and one brake- 
man, one brakeman back on the tank with the 
fireman, and the conductor was on the left hand 

30 side in the cab.
Q. You were riding on the right hand side? 

A. Yes, sir.
Q. Between Passaic Junction and Broadway, 

Paterson, how many crossings are there? A. Well, 
there is a crossing there at Passaic Junction, but 
we crossed that before we leave there; we cross 
that; then the next crossing was what we call 
just east of the fair grounds—I do not know 
what crossing it is called—at the fair grounds;

40
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one at Dundee Lake station; one each side of 
Yreeland Avenue station, one at 31st Street, then 
27th Street would be the next one.

Q. 27th Street crossing is the one nearest to 
Broadway on the west, is it not? A. Yes.

Q. Is there any crossing between 31st Street 
and 27th Street? A. Not to cross the track.

Q. What kind of a bell did you have on your 
engine? A. Regular standard bell. 10

Q. How was it operated? A. Automatic, by air.
Q. How did you start it and stop it? A. A 

little valve in the cab starts it.
Q. Who has control of it? A. I do.
Q. Do you start it with one hand or finger? A.

Yes, a little turn turns it off or on.
Q. If you want to stop it what do you do? A. 

Close the valve.
Q. Turn it the other way? A. Yes.
Q. Yes. A. There is also a rope, so that in case 

one air fails you can pull it by hand.
Q. How was your air on this occasion? A. All 

right.
Q. Did you have anything to do with the ring­

ing of the bell that afternoon? A. Only with the 
air.

Q. Did you ring it? A. Yes.
Q. Where did you turn it on? A. I turned it on 

Coalberg, just after I started. 30
Q. Did you turn it off at any time up to the 

time of the accident? A. No, sir; I did not.
Q. State whether or not the bell was ringing.

A. Yes; it was, because as I was running back­
wards I look right towards it all the time.

Q. How far is the bell from you as you sit in 
the cab? A. Well, I should judge seven or eight 
feet; I should judge not over—between seven or 
eight feet.

Q. It is in plain sight? A. Yes, as you are 40
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running backwards. If yon are running ahead 
you would not see it as the bell would be behind 
then.

Q. You, of course, remember the accident? A. 
Yes, sir.

Q. How long after the accident was the bell
shut off? A. Well, I could not say exactly, as I
did not close it off until after I got in out of the 

lo  T , », ®way; I left it run.
Q. Until you got on the side track? A. Yes.
Q. Up to the time you got on the side track 

was the bell ringing? A. Yes, sir.
Q. State what signals you gave after your 

engine started from Passaic Junction up to the 
time when the accident happened. A. Well, I 
blew the standard crossing whistle which is two 
long and two short before approaching the cross- 

2 0  ing, and the bell was ringing continuously. That 
was not closed off, because the crossings are 
close together and it does not pay to shut off 
the valve.

Q. You keep the bell ringing all the time? A. 
Yes; kept it ringing from the time I left Coalberg 
until I get to Riverside.

Q. Did you give the crossing whistle before 
you approached 31st Street crossing? A. Yes, sir.

Q. Did you give the crossing whistle before 
you approached East 27th Street? A. Yes.

Q. Do you know where you were when you gave 
the signal for 27th Street? A. Shortly after I 
passed over 31st Street.

Q. Were there any other whistles blown after 
that before the accident? A. No, sir.

Q. What kind of a whistle did you have? A. 
Regular standard whistle, a large whistle.

Q. How fast were you going as you approached 
40  27th Street? A. About fifteen miles an hour.

Q. How fast had you been going before that? 
A. About that rate all the way.
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Q. From the time you left Passaic Junction? A.
Yes.

Q. Do you recollect whether there was any 
danger whistle blown just about at the time of the 
accident? A. No, sir; there was not.

Q. You were riding on the right hand side 
of the engine—on the engineers side, I should 
say? A. Yes, sir.

Q. That would be on the left hfluri side on 10 
account of running backwards? A. That would 
be on the left hand side as we were running back­
wards—right hand side of the engine going ahead.

Q. That would be on the south side? A. That 
would be between the east and west bound track, 
on the south side.

Q. From that side of the engine could you see 
East 27th Street crossing? A. No, sir; I could 
not—that is, only on the one side; I could see on 20 
this side, but not on the upper side.

Q. You could not see on the northerly side?
A. No.

Q. As you approached 27th Street did you ob­
serve whether there was any kind of a vehicle 
that passed over the crossing in front of you? A. 
yes.

Q. What did you observe in that respect? A.
An automobile passed over just ahead of me, and 
I observed too— 3Q

Q. How far ahead of you? A I should judge 
I was between 40 or 50 feet of the crossing. There 
was two automobiles standing on this side waiting 
for me to go by, and this man came from the 
other side and went across ahead of me.

Q. Do you recollect from which side the auto­
mobile came that passed ahead of you? A. Yes; 
it came from the north side across.

Q. Did you see any other automobile after that 
until the accident? A. No, sir; I did not. 40
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Q. Were yon looking towards the crossing? A. 
Yes, sir.

Q. What was the first that you knew that 
anything happened? A. When I felt the air 
go on and at the same time I seen the wheels 
appear on my side of the tank.

Q. What did you do—apply the brakes? A. 
There is automatic application of the brake, when- 

1 ever anything happens that would cause a reduc­
tion of the air, that would apply the brake.

Q. Does that apply the brake with considerable 
force? A. It is all according to how big the leak 
might be.

Q. Did you afterwards find out that there was 
anything broke on the train? A. Yes; the train 
pipe was broke, that would run to the end of the 
tank.

20 Q. Would that cause the brakes to go on? A. 
I t would cause the brakes to go on in emergency.

Q. Where was your engine when the brakes went 
on? A. I should judge about five rail lengths 
west of the crossing.

Q. You had already got over the crossing? A. 
Yes, sir.

Q. What did you do when you felt the brakes 
apply? A. I pulled the brake handle around and 
reversed the engine.

30 Q. Did the engine stop? A. The engine stopped. 
By the time I had it reversed we were standing 
still.

Q. When you came to a stop did you notice 
whether your engine bell was then ringing? A. 
Yes, sir.

Q. What did you do with your engine after­
wards? A. Why, I got down on the ground to 
see what the damage was, and before I got hack 

4Q to the hind end of the tank the conductor asked 
me to move ahead, and I got back on the engine,
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a n d  I  fo u n d  I  c o u ld  n o t  m ove. T h a t  w a s  th e  f i r s t  
I  n o tic e d  th e  t r a i n  l in e  w a s  b ro k e n , a n d  u n t i l  I  
g o t th e  b ra k e s  off, I  c o u ld  n o t  m ove, a n d  I  a s k e d  
h im  to  ta k e  th e  b ra k e s  off so  I  c o u ld  m ove. I  
le f t  th e  b ra k e s  in  em erg en cy , w h ic h  c lo se  t h a t  
line. I  h a d  to  re le a s e  th e  a u x i l ia r y  re s e rv o irs .

Q. D id  y o u  a f te r w a r d s  m ove th e  e n g in e ?  A . I  
m oved  ju s t  a  s h o r t  w ay s, a n d  I  w e n t a n d  g o t  o u t  
a g a in  to  see w h a t  th e  d a m a g e  w as, a n d  b y  th e  t im e  
I  fo u n d  t h a t  th e y  w a n te d  m e  to  m o v e  a h e a d  a n d  
I  g o t  u p  a n d  m o ved  to  th e  s id in g  o u t  o f th e  
w ay.

Q. T h a t  is  to  th e  s id in g  by  th e  co a l y a r d ?  A . 
Y es, s ir .

Q. D id  y o u  go  to  th e  sce n e  o f  th e  a c c id e n t  a t  
a n y  t im e  a f te r w a r d s ?  A . N o , s i r ;  I  d id  n o t  go  
b ack  a s  f a r  a s  th a t .

Q. D id  y o u  g o  th e r e  th e  n e x t  m o rn in g ?  A . I  
w e n t d o w n  o n  S u n d a y  m o rn in g ;  yes , sir,

Q. D id  y o u  see a n y  m a rk s  o f a u to m o b ile s?  A . 
Yes.

Q. W h a t  d id  y o u  see?  A . I  c o u ld  t r a c e  a  p a i r  
o f w h e e ls  t h a t  h a d  w e n t a r o u n d  fro m  th e  ro a d  
c ro ss in g  a n d  r u n  u p  th e  t r a c k ,  w ith  o n e  p a i r  
o f w h ee ls  in s id e  th e  r a i l  a n d  o n e  p a i r  o u ts id e , 
fo r  a  d is ta n c e  o f o v e r  five r a i l  le n g th s , y o u  c o u ld  
t r a c e  th e  w h ee ls  o n  S u n d a y  m o rn in g .

Q. Y o u  t r a c e d  th e  w h ee l m a rk s ,  d id  y o u ?  A . 
Y es, a n d  a s  I  w a s  g o in g  b a c k  I  m e t M r. J o h n s  
a n d  I  to o k  h im  d o w n  a n d  sh o w ed  h im .

Q. M r. J o h n s  w a s  s u p e r in te n d e n t  o f  th e  S u s ­
q u e h a n n a  R a i l ro a d  C o m p a n y ?  A . Y es.

Q. H e  h a s  s in c e  d ie d ?  A. Y es, a n d  I  to o k  
h im  d o w n  a n d  sh o w ed  h im  th e  m a rk s .

Cross Examination by Mr. Dix o n:

Q. W h o  w a s  in  th e  cab  b e s id e s  y o u rs e lf?  A . T h e
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c o n d u c to r  w a s  o n  th e  o p p o s ite  s id e  o f th e  cab—
Q. W h a t  p a r t  o f th e  e n g in e  w a s  h e  r id in g  on? 

A . T h e  le f t  h a n d  s id e  o f  th e  cab .
Q. I n  th e  c a b ?  A . I n  th e  cab , o n  th e  le f t  side.
Q. W h e re — on th e  r i g h t  s id e —  A . O n  th e  righ t 

s id e  a s  w e  w e re  g o in g .
Q. O n  th e  r ig h t  s id e  a s  y o u  w e re  p ro g ressing?  

A . Y es.
Q. I n  o th e r  w o rd s , w e re  y o u  o n  th e  so u th  side 

o f th e  e n g in e ?  A . Y es, s i r ;  w e a lw a y s  describe 
th e  e n g in e  b y  r ig h t  o r  le f t ,  th e  w a y  th e  engine 
is  g o in g .

Q. Y o u  a r e  a lw a y s  su p p o se d  to  be fac in g  the 
e n g in e  a n d  y o u  s p e a k  o f r i g h t  a n d  le ft from 
t h a t ?  A . R ig h t  a n d  le f t  a c c o rd in g ly .

Q. A s a  m a t t e r  o f  f a c t ,  o n  th i s  occasion , yon 
w e re  o n  th e  o p p o s ite  s id e  o f th e  e n g in e  fro m  th a t 

20 o n  w h ich  y o u  w o u ld  be i f  th e  e n g in e  w ere  going 
f r o n tw a r d s ?  A . I  w a s  o n  th e  r ig h t  s ide, b u t of 
c o u rse  th e  l e f t  w a s  a c c o rd in g  to  th e  w ay  I  was 
g o in g .

Q. A n d  th e r e f o r e  i t  w a s  t h a t  y o u  d id  n o t see 
th i s  a u to m o b ile  a p p ro a c h  a t  a l l?  A . R o , s ir ;  I 
d id  n o t.

Q. W h y  c o u ld  y o u  n o t  see?  A. B ecause  my 
v iew  w a s  o b s tru c te d  by  th e  b a c k  o f th e  ta n k .

Q. H o w  d id  th e  b a c k  o f th e  t a n k  o b s tru c t  your 
30  v iew ?  A . T h e re  is  a  h o o d  in  b ack , a n d  i t  was 

a  d o u b le  cab  en g in e , a n d  th e r e  is  a  hood—
Q. I s  th e r e  a  h o o d  t h a t  d ro p s ?  A . T h ere  is a 

h o o d  fro m  th e  to p , a n d  th e r e  is  a  sm a ll  door th a t 
g o es th ro u g h ,  a n d  y o u  c a n n o t  look  th ro u g h  th a t 
d o o r—

Q. B u t  y o u  c a n  lo o k  o v e r th e  ca b ?  A. No, sir.
Q. Y o u  h a v e  to  p u t  y o u r  h e a d  o u t  o f th e  win­

d o w ?  A . Y o u  h a v e  to  p u t  y o u r  h e a d  o u t of the 
w in d o w , a n d  y o u  c a n n o t  see  o n ly  a lo n g  y o u r own

40
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s id e  u n le s s  a  th in g  is  q u i te  a  w a y s  off, a n d  th e n  
you  c a n  see  a  g r e a t  d is ta n c e , h u t  n o t  c lo se  by.

Q. S o  t h a t ,  a s  a  m a t t e r  o f f a c t ,  y o u  h a d  n o  
a c tu a l  k n o w le d g e  o f  th e  a p p ro a c h  o f  th i s  a u to ­
m o b ile  o r  th e  im p e n d in g  d a n g e r  o f  s t r ik in g  i t  
u n t i l  y o u  a c tu a l ly  h i t  i t ?  A . N o , s i r ;  I  d id  n o t.

Q. N o t th e  s l ig h te s t?  A . N o , s ir .
Q. A n d  c o n s e q u e n tly  y o u  w o u ld  n o t ,  o f  c o u rse ,

a o
hav e  g iv e n  a n  e x t r a  b la s t?  A . N o , s i r ;  I  d id  n o t.

Q. A n d  y o u  d id  n o t?  A . N o , s ir .
Q. Y o u  g a v e  n o  w h is t le  a f t e r  th e  c o llis io n ?  A . 

N o th in g  a f t e r  I  b lew  f o r  th e  c ro ss in g .
Q. N o th in g  a f t e r  y o u  b lew  fo r  th e  c ro s s in g ?  A .

N o, s ir .
Q. Y o u  a r e  p o s it iv e  o f t h a t ?  A . Y es.
Q. Y o u  h a d  n o  in t im a t io n  w h a te v e r  f ro m  a n y  

so u rce  t h a t  y o u  w e re  a b o u t  to  h a v e  a n  a c c id e n t  
u n t i l  th e  th in g  h a d  h a p p e n e d ?  A . N o t u n t i l  a f t e r  ¿ 0  
th e  th in g  h a d  a l l  h a p p e n e d .

Q. W h o  e ls e  w e re  o n  th e  e n g in e  b e s id e s  y o u r ­
se lf?  A . F i r e m a n  a n d  b ra k e m a n  a n d  c o n d u c to r  
a n d —

Q. D id  y o u  h a v e  y o u r  h e a d  o u t  o f  th e  w in d o w ?
A. Y es.

Q. L e a n in g  o u t?  A . ( I l l u s t r a t i n g . )  I  w a s  in  
th is  p o s it io n  le a n in g , w i th  o ne  h a n d  o n  th e  
th ro t t le ,  a n d  th e  o th e r  a r m  o n  th e  a r m  re s t ,  
w h ich  w o u ld  fe tc h  m e in  th i s  p o s it io n .

Q. Y o u  f e l t  n o th in g  u n t i l  y o u  h e a rd  th e  c r a s h ?
A. N o , s i r ;  th e  a i r  w a s  o n  in  fo rce , th e  f i r s t  th in g  
I  le f t ,  j u s t  l ik e  t h a t  ( i l l u s t r a t i n g )  t h a t  is  a l l  I  
fe lt , a n d  a t  th e  sam e  t im e  I  f e l t  t h a t  I  s a w  th e  
w heels.

Q. Y o u  fe l t  th e  a i r  a n d  sa w  th e  w h e e ls  o f  th e  
a u to ?  A . A t  th e  sam e  tim e , p ra c t ic a l ly ,

Q. T h e  w h e e ls  e x te n d e d  th e n  a c ro s s  th e  r a i l s ?
A. J u s t  s tu c k  o u t  b e h in d  th e  te n d e r .  40

Q. B e h in d  th e  te n d e r ?  A . Y e s ; j u s t  e n o u g h  to  
see th e m .
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Q. D id n ’t  y o u  fee l th e  im p a c t  a t  a l l?  A. No, 
s i r ;  I  d id  n o t  k n o w  I  h a d  a n y th in g  a t  a l l ;  the 
a i r  w as  a l l  I  fe lt .

Q. Y o u  h e a rd  i t ,  o f  c o u rse ?  A . N o , s ir .
Q. Y o u  d id n ’t  even  h e a r  th e  c r a s h ?  A . N o, sir.
Q. W a s  th e r e  a n y th in g  to  p re v e n t  y o u  from 

h e a r in g  th e  c r a s h ?  A . T h e  n a t u r a l  n o ise  o f the 
en g in e . Y o u  h a v e  a n  in je c to r  w o rk in g  a |o n g  side 

* o f y o u ;  t h a t  m a k e s  no ise . Y o u  h a v e  th e  bell 
r in g in g  a lo n g  s id e  o f y o u , a n d  y o u  h a v e  th e  ex­
h a u s t  f ro m  th e  en g in e .

Q. W h e re  is  t h a t  b e ll lo c a te d ?  A . R ig h t be­
tw e e n  th e  tw o  cabs; a b o u t  in  th e  c e n te r , between 
th e  tw o  cab s, o n  to p  o f th e  b o ile r .

Q. O n  to p  o f  th e  b o ile r?  A . Y es.
Q. A re  th e r e  tw o  c a b s?  A . Y e s ;  th e r e  is w hat 

is  c a l le d  a  d o u b le  c a b  e n g in e . T h e re  i s  one fo r the 
20 f ire m a n  a n d  o ne  fo r  th e  e n g in e e r  a n d  th e  m a­

c h in e ry .
Q. I s  th e  e n g in e e r ’s c a b  a h e a d  o f th e  flrem an’s 

c a b ?  A . Y e s ; t h a t  is  a b o u t  in  th e  c e n te r  of the 
en g in e .

Q. T h e n , th e  c o n d u c to r  w a s  n o t  d ire c t ly  across 
f ro m  y o u ?  A . D ire c t ly  a c ro s s  f ro m  th e  cab.

Q. W a s  th e re  a n y b o d y  in  th e  f lre m a n ’s cab? A. 
N o , s i r ;  t h a t  is  o n ly  a  h o o d  fo r  th e  pro tec tion  
o f  th e  f ire m a n  in  ca se  o f  r a in .

3 0  Q. I s  i t  o v e r th e  b e ll?  A . N o ;  th e  bell is 
'b e tw e e n  th e  tw o , o n  to p  o f th e  bo ile r.

Q. C a n  y o u  s t ic k  y o u r  h e a d  o u t  a n d  see th e  bell? 
A . Y es, b e c a u se  i t  h a s  g la s s  in  th e  d o o r ;  you  have 
a  g la s s  d o o r, w h ic h  is  a lw a y s  o p en , a n d  you can 
lo o k  th ro u g h  th a t .

Q. C a n  y o u  s t ic k  y o u r  h e a d  o u t  a n d  w a tch  your 
t r a c k  a n d  see  th e  b e ll in  t h a t  p o s it io n ?  A. Yes; 
y o u  can . I  c a n  sh o w  y o u .

40 Q. W e ll,  h e r e  a r e  th e  p ic tu re s .  S how  me. A.
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W e ll, I  c a n  sh o w  y o u  r ig h t  h e re . H e re  ( i l l u s t r a t ­
in g )  is  th e  b a c k  o f  th e  c a b  w h e re  th e  b a c k  d o o r  
w o u ld  be.

Q. W h ic h  c a b  d o  y o u  m e a n ?  A . T h e  c a b  t h a t  I  
am  r id in g  in  h e re  ( i l l u s t r a t i n g )  is  th e  w in d o w .
T h is  is  th e  w in d o w  I  a m  lo o k in g  o u t  o f. T h is  
is  g la ss . W h a t  i s  to  in te r f e r e  w ith  m e  lo o k in g  
th ro u g h  t h a t ,  a t  th e  sa m e  t im e  y o u  a r e  lo o k in g —

Q. T h e  t r o u b le  i s  t h a t  y o u  a r e  n o t  lo o k in g  t h a t  
w ay . Y o u  a r e  le a n in g  o u t. A . Y o u  a r e  n a tu r a l ly  
lo o k in g  a h e a d , a n d  n a tu r a l ly  y o u  c a n  see  th a t .

Q. W h y  w o u ld  y o u  be lo o k in g  to  see  i f  th e  b e ll 
w as  r in g in g  w h e n  y o u  k n e w  i t  w a s  r in g in g ?  A .
Y ou a r e  lo o k in g  a h e a d , a n d  y o u  c a n n o t  h e lp  b u t  
see i t .

Q. T o  see  i t  y o u  h a v e  to  ta k e  y o u r  ey es  off th e  
t r a c k  a n d  b r in g  th e m  b a c k  to  th e  lo co m o tiv e ?  A .
N o, s i r ;  y o u  d o n ’t  h av e  to . Y o u  a r e  lo o k in g  in  20 
t h a t  d i r e c t io n  a l l  th e  t im e  a n d  y o u  c a n n o t  h e lp  see 
i t .  I t  is  in  th e  m id d le  b e tw e e n  th e  tw o  cab s , o n  
to p  o f  th e  b o ile r  a n d  y o u  a r e  n a tu r a l ly  lo o k in g  
t h a t  w ay .

Q. Y o u  a r e  n a tu r a l ly  lo o k in g  a h e a d  a lo n g  th e  
t r a c k ?  A . A lo n g  th e  t r a c k  o n  b o th  s id es . T h is  
bell, h a n g s  in  th e  m id d le  b e tw e e n  t h e  r a i ls .

Qf. Y o u r  h e a d  is  o u t  th e  w in d o w ?  A . Y o u  a r e  
lo o k in g  to  see  w h e re  y o u  a r e  g o in g . H e re  is—

Q. D o  y o u  te s t i f y  t h a t  y o u  w e re  a c tu a l ly  d o in g  30  
t h a t  th in g ?  A . I  w a s  lo o k in g  r i g h t  a h e a d  se e in g  
w h e re  I  w a s  g o in g .

Q. A s  y o u  a p p ro a c h e d  E a s t  2 7 th  S tr e e t?  A .
Y es, a n d  a t  th e  sam e  t im e  I  c o u ld  see m y  b e l l ;
I  c o u ld  n o t  h e lp  b u t  see  i t .

Q. D id n ’t  th e y  rem o v e  th e  b ra k e s  w ith  a  c ro w  
b a r ?  A . N o, s i r ;  i t  i s  im p o ss ib le  fo r  a n y  m a n  
to  do  i t .

Q. D id n ’t  th e y  u s e  t h a t ?  A . N o , s i r ;  th e y  
co u ld  n o t .
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Q. D id  y o u  t a lk  to  a n y b o d y  a b o u t  y o u r  brakes 
b e in g  lo c k e d ?  A . Y es, s i r ;  I  d id , w h e n  they 
a sk e d  m e to  m ove. I  to ld  M m  i t  w a s  im possib le—

Q. A s  soon  a s  th i s  p ip e  b ro k e  t h a t  l e t  th e  air 
o u t  w ith  a  ru s h ,  d id n ’t  i t ?  A . Y es.

Q. M u ch  q u ic k e r  t h a n  y o u  c o u ld  h av e  done it?  
A . J u s t  th e  sa m e  sp e e d ;  I  h a v e  to  t u r n  the 
v a lv e ;  a  t u r n  p u t s  i t s  o n  s e rv ic e  a p p lic a tio n  or 
e m e rg e n c y  a p p l ic a t io n . N o th in g  c a n  do  i t  quick­
e r.

Q. W h ic h  d id  y o u  p u t  o n ?  A . I  d id n ’t  pu t 
e i th e r  on. I  t r i e d  to  p u t  i t  o n , b u t  w h e n  I  pulled 
th e  h a n d le  th e r e  w a s  n o  a i r ; th e  a i r  w a s  on. W hen 
th e  p ip e  b ro k e  t h a t  p u t  i t  o n  a s  q u ic k  a s  I  could 
p u t  i t  on .

Q. W h e n  t h a t  p ip e  b ro k e , th e  a i r  b re a k  was 
a p p l ie d  im m e d ia te ly ?  A . Y es, a n d  i t  m ad e  w hat 
y o u  c a ll  a n  em e rg e n c y  a p p l ic a t io n ,  w h ic h  w as all 

20  t h a t  I  c o u ld  h a v e  d o n e  m y se lf.
Q. D o  y o u  k n o w  w h e th e r  y o u  w e re  going up 

h i l l?  A . T h e re  is  a  v e ry  s l ig h t  u p  h il l  grade 
th e re ,  v e ry  s l ig h t  ; a  m a n  w o u ld  n o t  h a rd ly  notice 
i t  u n le s s  h e  h a d  a  h e a v y  t r a i n  a n d  s to p p e d  there

Q. H o w  lo n g  is  t h a t  e n g in e  in  fe e t  fro m  th* 
e n d  o f  th e  b o i le r  t o  th e  p la c e  w h e re  you  hoo\ 
o n  th e  te n d e r ?  A . J u s t  th e  le n g th  o f th e  engine?

Q. Y es. A . I  s h o u ld  ju d g e  a b o u t  fo r ty  feet. 
3  Q'. 'H o w  lo n g  is  th e  te n d e r ?  A .  I  sh o u ld  judge

/ . .  t h a t  w a s  a b o u t  tw e n ty  o r  tw e n ty - tw o  fee t; I 
s h o u ld  ju d g e  th e  w h o le  e n g in e  w a s  a b o u t sixty- 
five f e e W I  s h o u ld  ju d g e ;  I  n e v e r  m easu red  one, 
b u t  I  s h o u ld  ju d g e  t h a t  is  a b o u t  w h a t  th a t  was.

Q. I n  w h a t  p a r t  o f  th e  lo co m o tiv e  is  y o u r cab 
s i tu a te d ?  A . A b o u t  in  th e  c e n te r  o f th e  boiler.

Q. T h e re  i s  a s  m u c h  o f th e  b o ile r  b eh in d  you 
a s  th e r e  i s  in  f r o n t  o f y o u ?  A . J u s t  abou t.

Q. W h a t  a r e  th e  s ig n a l  w h is t le s ?  A . Tw o long 
40  a n d  tw o  s h o r t  f o r  a  r o a d  c ro ss in g .
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Q. W h e re  d id  y o u  f i r s t  see  th i s  a u to m o b ile  t h a t  
e sc a p e d ?  A . W h e n  I  w a s  a b o u t  4 0  o r  50  fe e t  
f ro m  th e  c ro s s in g  h e  w e n t  o v e r a h e a d  o f  m e.

Q. W h e re  w a s  i t  w h e n  y o u  f i r s t  sa w  i t ?  A  
A f te r  i t  w e n t  b y  m e.

Q. A f te r  i t  w e n t  b y  y o u ?  A . A f te r  h e  w e n t 
by  m e, yes , a s  h e  ca m e  f ro m  b e h in d  th e  te n d e r .

Q. W a s  i t  o ff th e  r a i l r o a d  r ig h t-o f-w a y ?  A . I t  
w a s  off th e  r a i l  I  w a s  on , b u t  i t  w a s  o n  th e  o th e r  10 
ra il .

Q. I t  w a s  o n  th e  o th e r  r a i l  w h e n  y o u  s a w  i t ?
A . Y es.

Q. A n d  y o u  w e re  w i th in  f o r ty  o r  f if ty  fe e t?  A .
A s h e  c a m e  f ro m  b e h in d  th e  t a n k  I  sa w  h im  go, 
a n d  I  w a s  th in k in g  h e  w a s  ta k in g  a n  a w fu l  
ch an ce .

Q. Y o u  w e re  4 0  o r  50  f e e t  a w a y ?  A . N o t  m o re  
th a n  th a t . SO

Q. Y o u  a r e  s u re  o f t h a t ?  A . T h a t  i s  th e  b e s t  
o f m y  ju d g m e n t ,  h e  w a s  f o r ty  o r  f if ty  fe e t  w h e n  
he c u t  o v e r th e  c ro ss in g .

Q. W h e re  w e re  th e s e  o th e r  a u to m o b ile s  t h a t  
you  s p o k e  o f?  A . T h e re  w e re  tw o  s ta n d in g  on  
th e  o th e r  s id e  o f th e  t r a c k  w a i t in g  fo r  m e to  go
by.

Q*. W h e re  w e re  th e y  s ta n d in g ?  A . R ig h t  n e a r  
th e  c ro s s in g  g o in g  th e  o p p o s ite  d ire c tio n .

Q. I n  w h a t  p a r t  o f th e  ro a d w a y  w e re  th e y ?  30  
A . T h ey  w e re  s ta n d in g  to  th e  s id e , on  th e  r ig h t  
h a n d  s id e  o f th e  w a y  th e y  w e re  g o in g , a n d  th e y  
w ere  g o in g  in  th e  o p p o s ite  d ire c t io n .

Q. Y o u  sa w  th e m , o f c o u rse , a  lo n g  w h ile  b e ­
fo re  y o u  g o t  th e r e ?  A . Y es.

Q. W h e re  w e re  y o u  w h e n  y o u  f i r s t  sa w  th e m ?
A. W h e n  I  c a m e  a r o u n d  th e  c u rv e  a t  31s t  S tr e e t ,  
r v  b e lo w  3 1 s t  S tr e e t ,  w h e n  I  b lew  th e  w h is tle , 
a f te r  I  b le w  th e  w h is t le  I  seen  th e s e  tw o  c a r s  
s ta n d in g  th e re .  40
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Q. Y o u  w e re  th e n  a  th o u s a n d  o r  tw o  th o u san d  
fe e t  a w a y ?  A . A b o u t  a  th o u s a n d  fe e t  aw ay, I 
s h o u ld  ju d g e .

Q. T h e y  w e re  w a i t in g  f o r  y o u  to  com e along?
A . Y es.

Q. B o th  s ta n d in g  th e re ?  A . Y es.
Q. A n d  y o u  w e re  a  th o u s a n d  fe e t  aw ay ?  A. 

Y es. O ne b e h in d  th e  o th e r ;  yes , s i r .
10 Q. W h a t  is  th e  n a m e  o f th e  c o n d u c to r  t h a t  was 

in  th e  c a b ?  A . T h e o d o re  G ru b e r .
O- W e re  th e r e  a n y  o th e r  m e n  in  th e  cab?  A. 

N o, s i r ;  n o t  in  th e  cab .
Q. A n y  o th e r  m en  o n  th e  e n g in e ?  A . There 

w a s  o n e  m a n  o n  th e  p i lo t  a n d  tw o  on  th e  tender.
Q. W h e re  w a s  th e  m a n  o n  th e  p i lo t?  A. In  

f r o n t  on  th e  p i lo t  in  f r o n t  o f th e  eng ine .
Q. O n  th e  t a n k ?  A .  O n  th e  f r o n t  en d  of th £ ^ -‘ 

en g in e , o n  th e  p i lo t .
Q*. D id  y o u  see  a n y th in g  o f th e  ac c id en t to 

w a r n  y o u  a t  a l l?  A . H e  w a s  n o t  w h e re  I  could 
see.

Q. C o u ld  h e  n o t  t a l k  to  y o u ?  A . N o, s i r ;  not 
f ro m  w h e re  h e  w as.

Q. D id n ’t  th e  c o n d u c to r  say , “ H e re  com es an 
a u to m o b ile ;  b e  c a r e f u l” ? A . N o t  t h a t  I  h ea rd ; 
no , s ir .  I  h e a r d  n o b o d y  s p e a k  a t  a l l  fro m  the 
t im e  I  l e f t  C o a lb u rg .

Q. Y o u  c o u ld  h a v e  h e a rd  h im  i f  h e  sa id  any­
th in g ?  A . H e  w o u ld  h a v e  to  h o lle r  q u ite  loud 
o r  p u t  h is  h e a d  in  th e  w in d o w ; i f  h e  h a d  h is head 
o u ts id e , th e  sa m e  a s  I  d id , h e  w o u ld  have to 
s p e a k  q u i te  lo u d  fo r  m e to  h e a r  h im .

Q. H e  d id  n o t  a t t e m p t  to  h e a r  y o u ?  A. No, 
s i r ;  n o t  to  m y  k n o w led g e .

Q. N o b o d y  a t t r a c t e d  y o u r  a t te n t io n ?  A. No, 
s i r ;  n o b o d y  a t  a ll .

Q. D o  y o u  k n o w  w ith in  w h a t  d is ta n c e  you 
4 9  c o u ld  s to p  t h a t  lo co m o tiv e  g o in g  u p g ra d e , such
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a s  th i s  g r a d e  w a s  i f  y o u  c la m p e d  o n  y o u r  e m e r­
g en cy  b ra k e  a s  h a r d  a s  i t  w o u ld  go  on  th ro u g h  
a  b re a k  in  th e  p ip e ?  A . N o , s i r ;  I  n e v e r  m a k e  
th e  te s ts .

Q. H o w  lo n g  h a v e  y o u  been  a n  e n g in e e r?  A . 
A b o u t n in e  y e a rs .

Q. Y o u  n e v e r  te s te d  to  see  h o w  q u ic k ly  y o u  
c o u ld  s to p  t h a t  e n g in e ?  A . N o, s i r ;  th e r e  a r e  
d if fe re n t c i r c u m s ta n c e s  in  d if fe re n t  ca ses . O ne 10 
t im e  y o u  m ig h t  s to p  v e ry  s h o r t  a n d  a n o th e r  t im e  
y o u  c o u ld  n o t ;  i t  i s  a l l  a c c o rd in g  to  c o n d itio n s , 
a c c o rd in g  to  y o u r  c a rs .

Q. T h is  w a s  th e  t im e  t h a t  y o u  d id n ’t  h a v e  a n y ­
th in g  to  d o  w i th  c a r s ?  A . N o, s ir .

Q. Y o u  h a d  n o  t r a i n ?  A . N o.
Q. C a n n o t  y o u  te l l  u s  w i th in  w h a t  d is ta n c e  

t h a t  e n g in e  c o u ld  b e  s to p p e d  i f  y o u  p u t  o n  y o u r  
em erg en cy  b ra k e  a s  h a r d  a s  i t  w o u ld  g o  o n ?  A . ^  
1 w o u ld  n o t  t a k e  m y  o a th  o n  th e  e x a c t  d is ta n c e .

Q. H o w  n e a r  w o u ld  y o u  ta k e  y o u r  o a th ?  A .
40  fe e t.

Q\ Y o u  w o u ld  n o t  th in k  th e r e  w o u ld  b e  a n y  
t ro u b le  a b o u t  s to p p in g  f o r ty  fe e t?  A . N o , s i r ;  I  
w o u ld  n o t ,  n o t  o n  a  goo d  r a i l .

Q. W e ll, t h a t  w a s  a  g o o d  r a i l ?  A . Y e s ;  t h a t  
w a s  a  g o o d  ra i l .

Q. Y o u  c o u ld  s to p  t h a t  e n g in e  g o in g  u p  t h a t  
h ill, a p p ly in g  th e  b ra k e s ,  in  f o r ty  f e e t?  A . Y e s ;  3 q  
I  b e liev e  I  c o u ld . I  h av e  n o t  m a d e  a n y  t e s t  to  
t h a t  effect.

Q. O f c o u rse , i f  y o u  c a r r ie d  a  h e a v y  c a r , y o u  
co u ld  s to p  i t  q u ic k e r?  A . Y es, s i r ;  c e r ta in ly  i t  
w o u ld  m a k e  a  l i t t l e  d iffe ren ce .

Q. S u p p o se  t h a t  e n g in e  w a s  g o in g  u p  t h a t  h i l l  
a t  s a y  f o r ty  m ile s  a n  h o u r ,  h o w  q u ic k ly  c o u ld  
y o u  s to p  i t ?  A . I  d o n ’t  k n o w . I  n e v e r  w e n t  t h a t  
f a s t  w i th  o n e  o f  th o s e  e n g in es , b e c a u se  th o s e  e n ­
g in es  d o n ’t  g o  t h a t  f a s t . 40
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Q. T h a t  e n g in e  w o u ld  n o t  r u n  fo r ty  m ile s  an 
h o u r ?  A . S h e  is  n o t  s u p p o s e d  to .

Q. D o  y o u  m e a n  to  sa y  t h a t  t h a t  e n g in e  w ould 
n o t  r u n  f o r ty  m ile s  a n  h o u r?  A . S h e  is  n o t  sup­
p o sed  to . S h e  is  n o t  b u i l t  f o r  speed . She is 
b u i l t  f o r  h a u l in g ;  sh e  h a d  s m a ll  w h ee ls .

Q. D o  y o u  th in k  sm a ll  w h e e ls  h a v e  a n y th in g  
to  do  w i th  sp e e d ?  A . I t  h a s  a  w h o le  lo t  to  do 
w i th  th e  s p e e d  o f  a n  en g in e .

Q. T h a t  p re v e n ts  i t  f ro m  g o in g  a t  40  m iles an 
h o u r?  A . I t  c o u ld  n o t  m a k e  f o r ty  m ile s  a n  hour.

Q. Y o u  th in k  s m a ll  w h e e ls  h a v e  a l l  to  do w ith 
i t .  A u to m o b ile s  h a v e  s m a ll  w h e e ls  a n d  th ey  can 
r u n  a  h u n d r e d  m ile s  a n  h o u r ?  A . T h e re  is a 
d iffe re n c e  b e tw e e n  e n g in e s  a n d  a u to m o b ile s .

Q. Y o u  d o  n o t  m e a n  to  g iv e  th e  size of the 
w h e e ls  a s  th e  re a s o n  w h y  th i s  e n g in e  cou ld  nor 

20 r u n  f o r ty  m ile s  a n  h o u r?  A . A  f r e ig h t  engine 
is  n o t  b u i l t  f o r  speed .

Q. 'H ow  f a s t  w il l  sh e  r u n ?  A . I  sh o u ld  judge 
t h i r t y  m ile s  a n  h o u r — 2 5  o r  30  m ile s . I  have run  
th i s  en g in e , a n d  I  k n o w  i f  y o u  r u n  th em  over 
tw e n ty  m ile s  a n  h o u r  th e y  g e t  h o t.

Q. T a k e  h e r  o u t  o n  th e  r o a d  w i th o u t  a n y  tra in  
b e h in d  h e r ,  h o w  f a s t  c a n  y o u  r u n  h e r ?  A. W ell, 
I  d o n ’t  k n o w ; I  h a v e  n e v e r  r u n  i t  o ver—

Q. H o w  f a s t  h a v e  y o u  r u n  i t ?  A . A b o u t twen- 
30 ty  m ile s  a n  h o u r , a n d  th e n  y o u  go  a n y  distance 

th e y  r u n  h o t. Y o u  d o n ’t  o f te n  go  a n y  distance 
w i th  sp eed .

Q. H o w  q u ic k ly  c a n  y o u  s to p  h e r  w ith  your 
e m e rg e n c y  b ra k e , o r  w h a te v e r  y o u  c a ll  it ,  if  she 
is  g o in g  tw e n ty  m ile s  a n  h o u r  u p  h il l?  A. I 
d o n ’t  k n o w . W h e n  I  h av e  r u n  i t  I  ta k e  o u t a 
t r a in .

Q . Y o u  n e v e r  t r i e d  to  r u n  th i s  l ig h t  engine?
A . N o t  tw e n ty  m ile s  a n  h o u r .

40 J ( , n
)Q. Y o u  h a v e  n o  id e a  h o w  q u ic k ly  she  can  stop .

A . N o t  to  s w e a r  to  i t .
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Q. Y o u  h av e  b een  a n  e n g in e e r  n in e  y e a r s ?  A .
Y es.

Q. D o n ’t  y o u  k n o w  t h a t  i t  i s  y o u r  b u s in e s s  to  
b e  a b le  to  ju d g e  d is ta n c e s ?  A . Y es.

Q. A n d  h o w  q u ic k ly  y o u  c a n  s to p ?  A . Y es.
Q. T h a t  i s  y o u r  b u s in e s s ?  A . T h a t  is , b u t  I  

a in ’t  r u n n in g  t h a t  e n g in e — d r i l l  e n g in e — w h e n  y o u  
go o v er th e  r o a d  w i th  t h a t  e n g in e  y o u  h a v e  a  
t r a i n ;  i f  y o u  a r e  m a k in g  2 0  m ile s  a n  h o u r , w h ic h  /• 
is  th e  l im i t ,  y o u  a lw a y s  h a v e  a  t r a i n  b e h in d  you .

By J uror N o. 6 :
Q\ W h e n  th i s  b ra k e  goes o n  a u to m a t ic a l ly  i s  

th e re  a n y  k in d  o f  a  w h is t le  g iv e n ?  A . N o , s i r ;  
w h e n  i t  g o es  o n  t h a t  w a y  y o u  g e t  n o  d is c h a rg e  
o f a i r  f ro m  th e  v a lv e . W h e n  I  p u l l  th e  h a n d le  
I  k n e w  i t  w a s  o n  a u to m a t ic a l ly  f ro m  som e o th e r  
cause .

Q. T h e re  i s  n o  n o ise ?  A . N o.

By the Court:
Q. T h e re  is  n o  n o ise ?  A . T h e re  i s  n o  n o ise  

w h a te v e r . Y o u  g e t r e d u c t io n  a n d  w h e n  y o u  g e t  r e ­
d u c tio n , a n y th in g  t h a t  g iv e  y o u  re d u c t io n , t h a t  
p u ts  i t  o n  a u to m a tic ,  a n d  y o u  g e t  n o  d is c h a rg e  in  
th e  cab , a n d  y o u  h a r d ly  fee l th e  b ra k e , a n d  th e n  
of c o u rse  y o u  h a v e  to  re le a s e  i t  f ro m  th e  c a b ;  y o u  
c a n n o t  re le a s e  i t  d o w n  b e lo w  w i th o u t  le t t in g  i t

ao
By J uror N o. 1 2 :

Q. Y o u  d id  n o t  k n o w  a n y th in g  a b o u t  i t ,  d id  
th e  t r a c k ?  A . N o , s i r ;  I  d id  n o t.

Q. Y o u  d id  n o t  c a ll  to  th e  m a n  g o in g  a c ro s s  
y o u ?  A . I  d id  n o t  k n o w  a  th in g  a b o u t  i t  u n t i l  
i t  w a s  p r a c t ic a l ly  o v er.

40
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H a r r y  M e l v i n ,  s w o r n  a s  a  w i t n e s s  o n  behalf 
o f  t h e  d e f e n d a n t ,  t e s t i f i e s  a s  f o l l o w s :

D ir e c t  E x a m i n a t i o n  b y  M r . H o b a r t :

Q. Y o u  a r e  em p lo y e d  b y  T h e  S u s q u e h a n n a  R ail­
ro a d  a s  a  f ire m a n ?  A . Y es, s i r .

Q. W e re  y o u  f ir in g  w i th  e n g in e e r  V a n  Bus- 
10  k i r k ?  A . Y es, s i r .

Q. W e re  y o u  o n  th e  e n g in e  w h e n  th i s  acc iden t 
h a p p e n e d  a t  T w e n ty -se v e n th  S t r e e t?  A . Yes, sir.

Q . D o  y o u  re c o lle c t  s t a r t i n g  o u t  f ro m  th e  yard  
a t  C o a lb e rg ?  A . Y es, I  do.

Q\ A n d  th e n  y o u  s t a r t e d  o u t  a t  P a s s a ic  J u n c ­
t io n  I  th in k ?  A . P a s s a ic  J u n c t io n .

Q. W h e n  y o u r  e n g in e  re a c h e d  P a s s a ic  Ju n c tio n  
w h e re  w e re  y o u  r id in g ?  A . O n  th e  b a c k  of the 
ta n k  o n  th e  r i g h t  h a n d  s id e  u p  o n  th e  coal.

20 Q. T h a t  w a s  u p  o n  th e  r ig h t  h a n d  s id e  in  the 
d ire c t io n  in  w h ic h  th e  e n g in e  w a s  go ing?  A. 
G o in g  b a c k w a rd  w e s tw a rd .

Q. T h a t  w o u ld  b e  o n  th e  n o r th e r ly  s id e  would 
i t  n o t?  A . O n  th e  n o r th e r ly  s id e , yes, s ir.

Q\ D id  y o u  h e a r  a n y  w h is t le s  so u n d e d  a t  any 
t im e  a f t e r  y o u  l e f t  P a s s a ic  J u n c t io n ?  A. Yes, 
s ir .

Q. D o  y o u  re c o lle c t  w h a t  w h is t le  w a s  sounded 
a n d  w h e re ?  A . T h e  s t a n d a r d  code , f o u r  w histles 

8 0  fo r  e a c h  ^crossing.
Q. F o u r  w h is t le s ?  A . F o u r  b la s ts .
Q. A re  th e y  a l l  o f th e  sam e  le n g th ?  A. No, 

th e r e  w a s  tw o  lo n g  a n d  tw o  s h o r t .
Q. Y o u  k n o w  w h e re  E a s t  T w en ty-seven th  

S tr e e t  is ?  A . Y es, s ir .
Q. A n d  y o u  k n o w  w h e re  E a s t  T h ir ty - f ir s t  S tree t 

i s ?  A . Y es, s ir .
Q. 'H av e  y o u  b een  o v er t h a t  p a r t  o f  th e  line 

^  b e fo re  m a n y  t im e s ?  A- Y es, s ir ,  fo r  s ix  years.
Q. A f te r  y o u r  e n g in e  p a s se d  T h ir ty - f ir s t  S treet 

w a s  th e r e  a n y  w h is t le  s o u n d e d ?  A . Y es, sir.
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Q. W h a t  w h is t le  d id  y o u  h e a r?  A . T h e  fo u r  
b la s ts .

Q. H o w  f a s t  w e re  y o u  g o in g  a t  t h a t  t im e ?  A . 
A b o u t f if te e n  m ile s  a n  h o u r , f o u r te e n  o r  fifteen , 
so m ew h eres  a r o u n d  th e re .

Q. D id  y o u  n o tic e  a n y th in g  a b o u t  th e  b e ll  o n  
th e  e n g in e ?  A . O n ly  t h a t  i t  w a s  r in g in g .

Q. W h e re  w a s  i t  r in g in g , w h e re  d id  i t  s t a r t  to  
r in g ?  A . T h e  e n g in e e r  s t a r t e d  th e  b e ll  to  r in g  
a t  C o a lb e rg  w h e n  w e  l e f t  th e  sw itc h  a n d  i t  w a s  
r in g in g  y e t  p a s s in g  th i s  c ro ss in g .

Q. H o w  f a r  f ro m  th e  b e ll  w e re  y o u  a s  y o u  w e re  
r id in g  th e r e  o n  t h a t  e n g in e ?  A . O h, a b o u t  e lev en  
fee t.

Q'. W e re  th e r e  a n y  o th e r  p e r s o n s  w i th  y o u  r i d ­
in g  o n  t h a t  t a n k ?  A . B ra k e m a n  T h o m p so n .

Q. W h a t  p a r t  o f th e  t a n k  w e re  y o u  r id in g  in  
o r  o n ?  A . O n  th e  r i g h t  h a n d  side .

Q. W e re  y o u  s i t t in g  o r  w h a t?  A . O n  th e  to p  
of th e  co a l.

Q. W h ic h  w a y  w e re  y o u  fa c in g ?  A . W e s t­
w a rd .

Q. I n  th e  sam e  d ire c t io n  th e  e n g in e  w a s  m o v ­
in g ?  A . I n  th e  sam e  d ire c t io n  t h a t  w e  w e re  go ­
in g .

Q. A f te r  y o u  h a d  p a s s e d  T h ir ty - f i r s t  S t r e e t  a n d  
w e re  a p p ro a c h in g  T w e n ty -se v e n th  S t r e e t  d id  y o u  
see a n y  a u to m o b ile  p a s s  o v e r th e  c ro s s in g  a t  
T w e n ty -se v e n th  S tr e e t?  A . Y o u r  q u e s tio n  a g a in ?

Q. A f te r  y o u  h a d  p a s s e d  T h ir ty - f i r s t  S t r e e t  a n d  
w e re  a p p r o a c h in g  T w e n ty -se v e n th  S t r e e t  d id  y o u  
see a n y  a u to m o b ile  p a s s  o v e r th e  c ro s s in g  a t  
T w e n ty -se v e n th  S t r e e t?  A . Y es, s i r ;  one.

Q. P r o m  w h ic h  d ire c t io n  d id  t h a t  o n e  com e? 
A . F ro m  to w a r d s  th e  s o u th ,  g o in g  to  th e  s o u th , 
f ro m  th e  n o r th  t o  th e  so u th .

Q. D id  h e  co m e f ro m  th e  sam e  s id e  o n  w h ic h  
y o u  w e re  r id in g ,  t h a t  i s  o n  th e  n o r th  s id e ?  A . 
Y es, s ir .
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Q. D id  h e  g e t  a c ro s s  a l l  r ig h t?  A . Y es, h e  got 
ac ro ss .

Q. H o w  f a r  f ro m  th e  c ro s s in g  w a s  y o u r  engine 
w h e n  t h a t  a u to m o b ile  w e n t  o v e r?  A . A b o u t a  
h u n d re d  a n d  f if ty  fee t.

Q. A f te r  t h a t  a u to  h a d  p a s s e d  d id  y o u  see a n ­
o th e r  a u to m o b ile ?  A . N o , w e  d id  n o t  see  none 
t i l l  w e  g o t  r i g h t  o n  th e  c ro ss in g .

10  Q . W h a t  d id  y o u  see  th e n ?  A . T h en , w hen 
M r. L a n g e  ca m e  w i th  h is , a n d  h e  c o u ld  n o t  m ake 
i t  so h e  s t a r t e d  u p  th e  t r a c k  o r  b e h in d  u s  and  
f ro m  th e re  I  ju m p e d  d o w n  in  th e  t a n k  a n d  I 
h o lle re d  to  a t t r a c t  th e  a t t e n t io n  o f th e  eng ineer 
b u t  h e  d id  n o t  h e a r  m e.

Q'. H o w  f a r  d id  t h a t  a u to  g o  a lo n g  th e  track  
b e fo re  i t  w a s  h i t  b y  th e  e n g in e ?  A . A b o u t four 
o r  five r a i l  le n g th s .

Q. W h e n  y o u  s a y  h e  w e n t  b e h in d  th e  engine, 
y o u  m e a n  b e h in d  th e  t a n k ?  )A. B e h in d  th e  tan k

Q. I n  th e  s a m e  d i r e c t io n  in  w h ic h  th e  engine 
w a s  m o v in g ?  A . I n  th e  sam e  d ire c t io n  th e  en­
g in e  w a s  g o in g .

Q. D id  y o u  n o tic e  a n y th in g  a b o u t  y o u r  brake 
o n  y o u r  e n g in e  th e n ?  A . T o  w h a t  e x te n t?

Q W e ll,  d id  i t  g o  o n  o r  w h a t  h a p p e n e d ?  A 
Y es, th e  a i r  w e n t  on .

Q. A n d  d id  th e  e n g in e  s to p ?  A . Y es, s ir , the 
30  e n g in e  s to p p e d .

Q. A n d  d id  y o u  g e t  d o w n ?  A . Y es, s ir .
Q. A n d  d id  y o u  n o t ic e  a n y th in g  a b o u t the 

a n g le  c o c k ?  A . T h e  a n g le  co ck  w a s  b ro k e n  on 
th e  b a c k  o f th e  ta n k .

Q. D o  y o u  k n o w  a t  w h a t  t im e  t h a t  w a s?  A. 
W e ll, a b o u t  5 .4 7 , o r  5 .4 8 , so m ew h e re  a r o u n d  there.

Q. A n d  h o w  f a r  w a s  i t  f ro m  th e  tim e  yon 
s t a r t e d  a t  P a s s a ic  J u n c t io n  u p  to  th e  tim e  the 
a c c id e n t  h a p p e n e d , w h a t  w a s  th e  d is ta n c e  about? 

W  A . T h e  d is ta n c e ?
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Q. Y e s?  A . W h y , i t  i s  a  l i t t l e  le s s  th a n  th r e e  
m iles.

Q. B e fo re  th e  e n g in e  s t r u c k  th e  a u to m o b ile , d id  
y o u  n o tic e  a n y th in g  a b o u t  th e  c ro s s in g  b e ll  a t  
t h a t  c ro s s in g ?  (A . N o , s ir .

Q. W e re  y o u  w a tc h in g  th e  a u to m o b ile  t h a t  h a d  
g o t a h e a d  o f y o u ?  A . Y es, s ir ,  th e  o n e  t h a t  h a d  
gone.

Q. D id  y o u  o b se rv e  th e  c ro s s in g  b e ll  a t  a n y  
tim e  w h ile  y o u  w e re  a r o u n d  th e re ?  A . N o, s ir .

Q. D id  y o u  h a v e  a n y th in g  to  d o  w i th  f ix in g  
th e  en g in e , th e  b ro k e n  p a r t s  o f  t h e  e n g in e ?  A . 
Y es, I  h e lp e d  to  fix  th e  en g in e .

Q. Y o u  w e re  a s s is t in g  w i th  t h a t  w e re  y o u ?  A . 
Y es, s ir .

Q. D id  y o u  h a v e  a n y th in g  to  d o  w i th  lo o k in g  
a f te r  th e s e  p e o p le  t h a t  w e re  h u r t ?  A . I  h e lp e d  
th e m  to  g e t  th e  m a c h in e  u p  a n d  g e t  th e  p eo p le  
o u t  f ro m  u n d e r  i t .

C r o ss  E x a m i n a t i o n  b y  M r . D i x o n :

Q. W e re  y o u  o n  th e  e n g in e  w h e n  sh e  w e n t b a c k  
a g a in  to  th e  s id in g ?  A . N o , s ir .

Q. Y o u  d id  n o t  g o  b a c k  w i th  i t  to  th e  s id in g ?  
A. N o , s ir .

Q. H o w  lo n g  d id  sh e  re m a in  u p  a g a in s t  th e  
a u to m o b ile  a f t e r  th e  c o ll is io n ?  A . O h, a b o u t  
th re e  m in u te s .

Q. D id  so m eb o d y  com e u p  w i th  a  c ro w  b a r  to  
h e lp  to  m o v e  h e r  off? A . W h y , a  fe llo w  ca m e  
th e re  w i th  a  c ro w b a r  a n d  t r i e d  to  re le a s e  th e
b ra k e  b u t  h e  c o u ld  n o t.

Q. Y o u r  b ra k e s  w e re  a l l  ja m m e d  w e re n ’t  th e y ?  
A . Y es, s ir ,  t h e  b ra k e s  w e re  a l l  jam m e d .

Q. W h a t  d id  y o u  h a v e  to  do  in  o rd e r  t o  re le a s e  
th e m ?  A . W h y , b le e d  th e  r e s e rv o ir  t o  re le a s e  th e

b ra k e s .
Q. H o w  d o  y o u  do  t h a t ?  A . A  l i t t l e  p e t  cock
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u n d e r n e a th  th e  re s e rv o ir ,  j u s t  o p en  t h a t  a n d  th a t  
l e ts  th e  a i r  o u t ,  l e t s  th e  a i r  e sc a p e  f ro m  th e  re ser­
v o ir .

Q. W h e re  is  t h a t ?  A . B e n e a th  th e  ta n k .
Q*. H o w  d o es  t h a t  re le a s e  t h e  b r a k e s ?  A . W 1 

th e r e  is  th e  r e s e rv o ir  a n d  th e  a i r  flow s o u t, th ere  
is  tw o  re s e rv o ir s  a n d  th e  a i r  flow s o u t  fro m  one 
to  th e  o th e r  a n d  w h e n  th e  b ra k e  is  ja m m e d  like 
t h a t  a n d  th e  a n g le  co ck  b ro k e n  w h y  th e  eng ineer 
c o u ld  n o t  re le a s e  i t ,  t h a t  is , f ro m  th e  valve, so 
y o u  h a d  to  g e t  t h a t  p e t  cock  lo o se  b e fo re  you 
c o u ld  re le a s e  th e  b ra k e .

Q. W h a t  is  i t  p u t s  th e  b ra k e  on , i s  i t  th e  a ir 
p r e s s u r e  o r  th e  a i r  v a c u u m ?  A . T h e  a i r  p res­
su re .

Q. T h e  a i r  p re s s u r e  p u t s  o n  th e  b ra k e ?  A. 
T h e  a i r  p r e s s u r e  p u t s  o n  th e  b ra k e .

20 Q- 'H o w  is  i t  th e  b re a k in g  o f a  p ip e  a n d  let' 
t i n g  th e  a i r  o u t ,  h o w  is  i t  t h a t  p u t s  o n  th e  b rake? 
A . I f  th e  a i r  le a k s  t h a t  w il l  p u t  o n  th e  brake.

Q. T h a t  le ts  th e  c o m p re sse d  a i r  flow  o u t  doesn’t 
i t ?  A . Y es, s ir .

Q. T h a t  i s  w h a t  c la m p s  y o u r  b ra k e ?  A. T hat 
is  w h a t  c la m p s  th e  b ra k e , th e  co m p re ssed  a ir .

Q. S o  i t  i s  n o t  t h e  a i r  p r e s s u r e  t h a t  com­
p re s s e s ?  A . W e ll ,  th e  c o m p re sse d  a ir .

Q. I t  i s  th e  re le a se  o f th e  a i r ,  i s  i t  n o t?  A.
30  N o , s ir .

Q. I f  th i s  b r e a k  o c c u rre d  in  th e  p ip e  d id  you 
h a v e  a n y  c o m p re sse d  a i r ?  A . N o , s ir .

Q. T h e re  w a s  n o t  a n y  co m p re sse d  a ir ?  A. 
N o, n o t  a  b i t ,  t h a t  is  w h y  I  h a d  to  re le a se  it.

Q. T h e n  h o w  c o u ld  y o u  re le a s e  th e  b rak es, by 
e x te r io r  fo rc e ?  A . B y  p lu g g in g  th e  p ip e  up.

Q. A n d  th e n  y o u  s t a r t  a n d  m a k e  com pressed 
a i r ?  A . Y es, s ir .

Q. Y o u  p u m p e d  t h a t ?  A . Y es, s ir .
Q’. T h e n  y o u  s t a r t e d  y o u r  p u m p  g o in g ?  A. No, 

th e  p u m p s  w a s  g o in g .
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Q. T h e n  i t  w a s  n o t  th e  o p e n in g  o f th e  c o c k ; 
i t  w a s  th e  s to p p in g  u p  o f th e  a i r  b re a k  t h a t  e n ­
a b le d  y o u  to  ta k e  th e  b ra k e s  off w a s n ’t  i t ?  A . 
N o.

Q. H o w  f a r  a h e a d  o f th e  e n g in e  te n d e r  w a s  
th i s  a u to m o b ile  a s  i t  w a s  p ro c e e d in g  u p  th e  
t r a c k ,  h o w  f a r  a h e a d  o f  y o u  w a s  sh e ?  A . T h e  
a u to m o b ile  t h a t  w e n t  u p  th e  t r a c k ?

Q. Y e s?  A . W h y , w h e n  I  f i r s t  s e e n  i t  i t  w a s  
a b o u t five fe e t, five o r  s ix  fe e t  a h e a d  o f th e  e n ­
g ine.

Q. A n d  sh e  r a n  f o u r  o r  five c a r  le n g th s  b e fo re  
y o u  c a u g h t  h e r ?  A . R a i l  le n g th s .

Q. A n d  ea c h  r a i l  is  h o w  lo n g ?  A . A b o u t  tw e n ­
ty - fo u r  fee t.

Q. T h i r ty  fe e t, i s  i t  n o t, th i r ty - th r e e  fe e t, a  
r a i l  le n g th ,  a b o u t  th i r ty - th r e e  fe e t?  A . W e ll, I  
w o n ’t  j u s t  s a y  h o w  lo n g  th e y  a re ,  I  g av e  a  ju d g e  
o f a b o u t  tw e n ty - fo u r  fe e t  o n  it .

Q. Y o u  a r e  s u r e  i t  w a s  f o u r  o r  five r a i l  le n g th s  
t h a t  sh e  r a n  a h e a d  o f  th e  te n d e r  a lo n g  th e  t r a c k  
b e fo re  y o u  c a u g h t  h e r ?  A . Y es, a h e a d  o f it .

Q. A n d  s h e  w a s  g o in g  th e n  in  e x a c tly  th e  sam e  
d ire c t io n  y o u  w e re ?  A . T h e  sam e  d ire c t io n  a s  
us.

Q. W a s  sh e  ru n n in g  o n  th e  t ie s ?  A . O n  th e  
tie s .

Q. W h e re  w e re  h e r  r ig h t  h a n d  w h e e ls , on  w h ic h  
s id e?  Y o u  h a d  b e s t  com e d o w n  h e re  a n d  show  
us o n  th i s  m a p  w h e re  th e  r i g h t  h a n d  w h e e ls  w e re  
a n d  w h e re  th e  l e f t  h a n d  w h e e ls  w e re ?  S h e  t u r n ­
ed  in  E a s t  T w e n ty -se v e n th  S t r e e t  a n d  tu r n e d  
d o w n  to  th e  w e s t  a n d  w e n t  o n to  th e  w e s tb o u n d  
t r a c k ;  n o w  w h e re  w a s  th e  r i g h t  h a n d  w h ee l a s  
sh e  w a s  g o in g  u p  th e  t r a c k ?  A . (T h e  w itn e s s  
in d ic a te s  o n  th e  b lu e  p r i n t  E x h ib i t  D - l ) .

Q. B e tw e e n  th e  tw o  r a i l s  o r  a lo n g s id e ?  A . 
O ne r a i l  o n  th e  o u ts id e  a n d  one in s id e  o f th e  
w e s tb o u n d  r a i ls .
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Q. A n d  w h e re  w e re  th e  o th e r  tw o  w h ee ls?  A. 
W e ll, th e r e  w a s  o ne  w h e e l h e re  a n d  o ne  in  on 
th e  f r o n t  h e re , a n d  th e  sa m e  o n  th e  b ack .

Mr. Collins: O n  e a c h  s id e  of th e  ra il.

Q*. T h e  f r o n t  a n d  r e a r  w h ee l o n  th e  r ig h t  h an d  
s id e  w e re  o u ts id e  o r  to  th e  n o r th  o f th e  n o rth  
r a i l  w e re  th e y ?  A . Y es, s ir .

&  Q. A n d  th e  f r o n t  a n d  r e a r  w h e e ls  on  th e  left 
h a n d  s id e  o f th e  c a r  w e re  b e tw e e n  th e  tw o  ra ils?  
A . Y es, s i r ,  t h a t  is  r ig h t .

Q. A n d  sh e  w a s  r i g h t  u p  a h e a d  o f  y o u  in  th a t 
p o s i t io n ?  A . Y es, s ir .

Q. W h a t  i s  th e  n a tu r e  o f th e  ro a d b e d ?  (A. I t  
is  b a l l a s t  s to n e  th e y  h a v e  th e re .

Q. I s  i t  lev e l, s to n e  le v e lle d  o ff w ith  th e  ties, 
o r  d o  th e  t i e s  com e u p  ab o v e  th e  s to n e ?  A . W ell, 
t h a t  I  c a n n o t  say .

M  Q. D id  sh e  seem  to  go  sm o o th ly  a lo n g ?  A. I 
d id  n o t  see i t  go a lo n g .

Q. Y es, y o u  d id , y o u  s a y  sh e  w a s  a b o u t five 
fe e t a h e a d  o f y o u  a n d  i t  w a s  r u n n in g  five feet 
a h e a d  o f y o u ?  A . J u s t  a b o u t  five fe e t  ah ead  of 
m e w h e n  I  seen  h im  t u r n  o n  th e  t r a c k  I  jum ped 
o ff f ro m  th e r e  to  g e t d o w n  in  th e  m an h o le  of the 
ta n k .

Q. Y o u  s a id  sh e  r a n  a lo n g  f o u r  o r  five ra il 
30  le n g th s  b e fo re  y o u  s t r u c k  h e r  a lo n g  u p  th e  track?  

A . Y es, s ir .
Q. T h e n  y o u  m u s t  h a v e  seen  h e r?  A . T hen I 

c a m e  b a c k  a g a in  u p  th e  ta n k .
Q. Y o u  cam e  b a c k  a n d  sh e  w a s  s t i l l  go ing  and 

y o u  h a d  n o t  y e t  c a u g h t  h e r ?  A . Y es, s ir.
Q. S h e  w a s  s t i l l  ru n n in g ,  y o u  h a d  n o t  caught 

'h e r  y e t?  A . N o , w e  h a d  n o t  c a u g h t  h e r  yet.
Q. Y o u  sa w  h e r  g o in g  o n  th e  t r a c k  ahead  of 

y o u , h o w  f a r  a h e a d  o f y o u  y o u  sa y ?  H ow  far 
40 h e a d  o f y o u  w a s  sh e  o n  th e  t r a c k  w h e n  you  saw 

h e r ?  A . I d id  n o t  see h e r  o n  th e  t r a c k .
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Q. T h e  f i r s t  y o u  sa w  sh e  w a s  o n  th e  t r a c k  r u n ­
n in g  a h e a d  o f y o u ?  A . Y es, s ir .

Q‘. U p  th e  t r a c k ?  A . Y es, s ir .
Q. A s  so o n  a s  y o u  sa w  t h a t  y o u  ju m p e d  d o w n  

w h e re ?  A . I n to  th e  m a n h o le  w h e re  th e  c o a l is , 
th e  co a lh o le .

Q. W h e re  d o es t h a t  le a d  y o u  to ?  A . W h y  
a b o u t  five fe e t  f ro m  w h e re  w e  w e re  s i t t in g ,  w h e re  
y o u  h a v e  th e  co a l.

M r . Collins: H e  a s k s  w h e re  i t  le a d s  to ?
The W itness : I t  le a d s  to  th e  fire  box .

Q. Y o u  w e n t  d o w n  th e r e  fo r  w h a t  p u rp o s e ?  
A . T o  h o l le r  to  th e  e n g in e e r .

Q. Y o u  w e re  g o in g  to  te l l  th e  e n g in e e r  a b o u t  
i t ?  A . Y es, s ir .

Q. D id  y o u  te l l  h im ?  A . N o .
Q. D id  y o u  te l l  h im ?  A . N o.
Q. D id n ’t  t e l l  h im ?  A . N o.
Q. D id n ’t  h o l le r  to  h im ?  A . No.
Q. Y o u  g o  b a c k  a g a in  to  th e  c a r ,  th e  c a r  w a s  

/s till g o in g ?  A . I  d o n ’t  k n o w ; i t  w a s  a h e a d  o f 
th e  e n g in e  a n d  I  d o n ’t  k n o w  w h e th e r  a n y b o d y  
/h o lle red  o r  n o t ,  I  d o n ’t  k n o w  t h a t  b e c a u se  M r. 
T h o m p so n  w a s  th e re .

Q. H e  fo llo w e d  y o u  d o w n ?  A . Y es, s ir .
Q. Y o u  c lim b e d  u p  a g a in  to  w h e re  y o u  w e re  

b e fo re ?  A . Y es, s ir .
Q. A n d  th e  m o to r  c a r  w a s  s t i l l  g o in g ?  A . I  

d id n ’t  see th e  c a r  th e  s e c o n d  t im e  I  g o t  u p  th e re .
Q‘. W h e re  w a s  th e  c a r ,  w a s  i t  so m ew h e re  

a r o u n d ?  A . I  d o n ’t  k n o w  w h e re  i t  w a s ;  I  d id n ’t  
look  th e  sec o n d  tim e .

Q. D id n ’t  y o u  s w e a r  th e  c a r  w a s  r u n n in g  u p  
th e  t r a c k  fo u r  o r  five e n g in e  le n g th s  a h e a d  o f th e  
lo co m o tiv e ?  A . Y es, s ir ,  I  d id .

Q. A n d  d id  y o u  sa y  a t  w h a t  p o in t  t h a t  w a s?  
A . T h a t  w a s  th e  f i r s t  p la c e — th e r e  w a s  n o  w a tc h

10

20

SO

40



834

Harry Melvin—Cross.

o r  c lo ck  th e re . I  d o n ’t  k n o w  w h a t  th e  t im e  was.
Q. T h e n  y o u  a r e  te s t i f y in g  f ro m  w h a t  y o n  im a­

g in e  to  b e  th e  fa c t ,  y o u  d o n ’t  k n o w  w h a t  y o n  saw 
th e r e  a t  t h a t  t im e ?  A . I  a m  te l l in g  y o u  w h a t 
I  saw .

Q. N o w  y o u  h a v e  sw o rn  t h a t  y o u  saw  th is  car 
r u n  f o u r  o r  five r a i l  le n g th s  a h e a d  o f th e  tra in , 
is  t h a t  r ig h t?  A . Y es, s ir .

* °  Q. I s  t h a t  t r u e ?  A . Y es, s ir .
Q. W a s  t h a t  b e fo re  y o n  ju m p e d  d o w n  in  the 

c o a l h o le ?  A . Y es, s i r .
Q. H o w  f a r  a h e a d  o f th e  lo co m o tiv e  w as she 

b e fo re  y o n  seen  i t ?  A . F iv e  fee t.
Q. A n d  sh e  c o n t in u e d  ru n n in g  a lo n g  fo r  four 

o r  five r a i l  le n g th s ?  A . I  c a n ’t  say .
Q. W a s  sh e ?  A . I  c a n ’t  s a y ;  a  m a n  h asn ’t 

t im e  to  s to p  a n d  m e a s u re  t h a t  in  a  ca se  o f th a t
__ k in d .20

Q. Y o u  k n o w  w h e re  y o u  s to p p e d ?  A . Yes, sir.
Q. Y o u  sa y  t h a t  w a s  tw o  h u n d re d  a n d  fifty 

fe e t w e s t  o f th e  c ro s s in g ?  A . N o ;  tw o  hundred  
a n d  t e n  fee t.

Q. H o w  d o  y o u  k n o w  t h a t ?  A . B ecau se  i t  was 
m e a s u re d  b y  som ebody .

Q\ D id  y o u  h e a r  o th e r s  te s t i f y  t h a t  m entioned 
i t ?  A . N o , s ir .

Q. H ow  do  y o u  k n o w  th e n  t h a t  i t  w as  on ly  two
30 h u n d re d  a n d  te n  fe e t?  A . B e c a u se  somebody 

s a id  i t  w a s  tw o  h u n d re d  a n d  te n  fee t.
Q. S o m eb o d y  e lse  s a id  i t  w a s  tw o  h u n d re d  and 

f if ty  fe e t?  A . M y w o rd  is  j u s t  a s  good  as  th e ir’s.
Q. I s  i t ;  y o u  d id n ’t  m e a s u re  i t  a n d  th ese  peo­

p le  m e a s u re d  i t  a n d  s t i l l  y o u  sa y  i t  w a s  tw o  hun­
d re d  a n d  te n  fe e t,— w h y ?  A . B ecau se  I  heard 
so m eb o d y  s a y  i t  w a s  tw o  h u n d re d  a n d  te n  feet.

Q. S o  y o u  d id n ’t  c a ll  to  th e  en g in ee r?  A. 
O n ly  h o lle re d , t h a t  is  a ll .

4 0  Q. W h o  d id  y o u  h o l le r  to ?  A . T h e  engineer.
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Q. W h e re  w e re  y o u ?  A . O n  th e  to p  a n d  th e n  
I  ju m p e d  d o w n  in  th e  c o a l b o x  a n d  h o lle re d  once.

Q. W h e re  w a s  th e  c a r  th e n ?  A . G o in g  u p  th e  
tra c k .

Q. 'H ow  f a r  u p  h a d  i t  g o t te n ?  A . I  d o n ’t  
know .

Q. I  w a n t  to  k n o w  ho w  f a r  u p  i t  g o t?  A . P o s ­
s ib ly  th r e e  r a i l  le n g th s  o r  so. ;

Q. I t  m a y  h a v e  b een  tw o  r a i l  le n g th s ?  A . I  w  
d o n ’t  k n o w .

Q. W h y  d id n ’t  y o u  h o l le r  w h e n  y o u  f i r s t  sa w  i t  
on  th e  t r a c k ?  A . W e  d id .

Q. T h e n  i t  m a y  h a v e  b ee n  tw o  r a i l  le n g th s  b e ­
ca u se  i t  w e n t  o n ly  s ix  r a i l  le n g th s  a l to g e th e r ?
A. F o u r  o r  five r a i l  le n g th s  a l to g e th e r .

Q\ A n d  t h a t  e n g in e  k e p t  g o in g  a f t e r  i t  a n d  
k e p t  o n  so b e fo re  y o u  ju m p e d  d o w n  in  th e  h o le?
A . Y es.

20
Q. H o w  f a r  a c ro s s  th e  ro a d w a y  h a d  y o u r  e n ­

g in e  g o n e  w h e n  y o u  h o lle re d — h o w  f a r  t o  th e  w e s t  
o f th e  ro a d w a y  h a d  y o u r  e n g in e  r a n ?  A . F iv e  
o r  s ix  fe e t.

O. T h e  c ro s s in g  b e ll w a s  r in g in g , w a s n ’t  i t  
th e n ?  A . I  d o n ’t  k n o w .

Q. T h a t  i s  a ll .

30

40
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William Edward Murray, sworn as a witness 
on behalf of the defendant, testifies as follows:

Direct E xamination by Mr. H obart:

Q. W e re  y o u  o n e  o f th e  w o rk in g  c re w  on  en­
g in e  n u m b e r  12 5  t h a t  d a y ?  A . Y es, s ir .

Q . D o  y o u  re c o lle c t  th i s  a c c id e n t  a t  Tw enty- 
1Q S e v e n th  S t r e e t?  A . Y es, s ir .

Q. W e re  y o u  r id in g  o n  th e  e n g in e ?  A . Yes, 
s ir .

Q. W h e re a b o u ts ?  A . O n  th e  to o l  b o x  on  the 
f r o n t  o f th e  en g in e .

Q. O n  th e  c o w c a tc h e r?  A . O n  th e  to o l box 
to p  o f  th e  p i lo t .  \

Q. H o w  lo n g  h a d  y o u  b ee n  r id in g  th e re ?  A. 
F r o m  th e  t im e  w e  l e f t  P a s s a ic  J u n c t io n  u n t i l  the 
t im e  th e  a c c id e n t  h a p p e n e d .

20 Q. H o w  lo n g  h a v e  y o u  b ee n  r id in g  over th a t 
s e c tio n  o f  th e  ro a d ?  A . M o re  o r  le ss , five an d  a 
h a l f  o r  s ix  y e a rs .

Q. Y o u  k n o w  w h e re  T h ir ty - f i r s t  S t r e e t  is?  A. 
Y es, s ir .

Q*. W a s  th e re  a  w h is t le  b lo w n ?  A . T h e re  was 
o n e  b lo w n  a t  T h ir ty - f i r s t  S tre e t .

Q . H o w  d o  y o u  re m e m b e r t h a t ?  A . Because 
th e  s a m e  t im e  i t  w a s  b lo w in g  I  re ce iv ed  a  wave 
o f th e  h a n d  f ro m  th e  f la g m a n  th e re .

30  q  Do you know where the whistling post is?
A . Y es, s ir .

Q. D o  y o u  k n o w  w h e re  th e  e n g in e  w a s  a t  that 
t im e ?  A . R ig h t  n e a r  th e  c ro s s in g — a  l i t t le  to 
th e  e a s t  o f  th e  w h is t l in g  p o s t  I  m ean .

Q. W a s  th e  e n g in e  b e ll  r in g in g  o n  th e  engine 
w h e n  y o u  s t a r t e d  o u t?  A . Y es, s i r .

Q. C o u ld  y o u  h e a r  i t  f r o m  w h e re  yo u  w ere?

A . Y es, s ir .
Q. And do you remember after the acciden
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a n d  a f t e r  th e  e n g in e  h a d  s to p p e d , d id  y o u  n o tic e  
w h e th e r  i t  w a s  r in g in g  th e n  o r  n o t?  A . Y es, s i r ;  
i t  w a s  s t i l l  r in g in g .

Q. W h a t  w a s  th e  f i r s t  t h a t  y o u  n o tic e d  t h a t  
th e re  w a s  a n y th in g  w ro n g ?  A . A b o u t  th r e e  o r  
fo u r  e n g in e  le n g th s  a c ro s s  th e  c ro s s in g  I  n o tic e d  
th a t  th e  e n g in e  th re w  u p  so m e s m a ll  s to n e s  o r  
p ebb les, a n d  th e y  flew  o u t  f ro m  u n d e r  th e  e n g in e .

Q. W a s  t h a t  a c ro s s  th e  c ro s s in g ?  A . Y es, s ir . ^
Q. H a d  a n y th in g  h a p p e n e d  o u t  o f  th e  o rd in a r y  

b e fo re  t h a t ?  A . T h e re  w a s  so m eo n e  g o in g  to  
th e  s o u th  in  a n  a u to m o b ile  a n d  I  w a s  w a tc h in g  
th a t .

Q. Y o u  sa w  a n o th e r  a u to m o b ile  t h a t  h a d  c ro s s ­
ed  th e  c ro s s in g  g o in g  s o u th ?  A . Y es, s ir .

Q. W a s  h e  g o in g  f a s t  o r  s lo w ?  A . G o in g  a b o u t  
tw e n ty  o r  tw en ty -f iv e  m ile s  a n  h o u r .

Q\ Y o u  w e re  lo o k in g  in  a  s o u th e r ly  d ire c t io n  
a t  th e  t im e ?  A . I  w a s  lo o k in g  a t  th e  m a c h in e . g 6

Q. D id  y o u  n o tic e  th e  c ro s s in g  b e ll a t  th e  tim e ?
A. I  d id  n o t.

Q. Y o u  d id n ’t  n o tic e  t h a t ?  A . N o , s ir .
Q. A f te r  th e  e n g in e  s to p p e d  w h a t  d id  y o u  d o ?

A . I  im m e d ia te ly  r a n  b a c k  in  b a c k  o f o u r  en g in e .
\Q. W e ll ,  w h a t  d id  y o u  see?  A . T h e n  I  to o k  

n o tice  o f th e  p o s i t io n  o f  th e  p e o p le  t h a t  w a s  in  
th e  m a c h in e  a n d  som e o th e r  p e o p le  ca m e  u p  a n d  
I  a sk e d  o n e  o f  th e m  to  g iv e  m e a  h a n d  to  g e t  th e  
m ac h in e  off o f th e m  a n d  to  t r y  a n d  g e t  th e  wo- 30 
m an  o u t  a n d  I  t r i e d  t o  l i f t  th e  m a c h in e  a n d  I 
c o u ld n ’t .

Q. T h e n  w h a t  d id  y o u  d o ?  A . I  r a n  u p  th e  
r a i l r o a d  t r a c k  to  th e  B ro a d w a y  d e p o t a n d  I  t a l k ­
ed  to  M r. S te e le  a n d  M r. C ro w ley  w a s  th e re  a n d  
I  w e n t b a c k  to  th e  scen e  o f  th e  a c c id e n t  in  Mr. 
S te e le ’s  m a c h in e .

Q. Y o u  w e re  th e r e  w h e n  th e  n e x t  t r a i n  cam e  
a lo n g ?  A . Y es, s ir . 40
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Q. T h a t  w a s  t r a i n  n u m b e r  9 1 7 ? A . 9 1 3 .
Q. D id  y o u  n o tic e  th e  b e ll  th e n ?  A . T he bell 

w a s  r in g in g .  r

Q. I  m e a n  th e  c ro s s in g  b e ll?  A . T h a t  w as 
r in g in g .

Q. T h e  b e ll  w a s  r in g in g ;  d id  a n o th e r  tra in  
co m e a lo n g ?  A . Y es, s ir .

Q. I  m e a n  o n  th e  w e s tb o u n d  t r a c k ?  |A. T h a t 
w a s  n in e -f if ty  five.

Q'. W e re  y o u  th e re  w h e n  t h a t  c a m e  a lo n g ?  A. 
Y es, s ir .

Q. D id  th e  c ro s s in g  b e ll  r in g  fo r  th a t?  A. 
Y es, s ir .

Q. U p  to  th e  t im e  t h a t  y o u  o b se rv ed  th is  d ir t 
a n d  s to n e s  fly a r o u n d  u n d e r  th e  en g in e , u p  to  
t h a t  t im e  h a d  a n y th in g  h a p p e n e d  to  a t t r a c t  your 
a t t e n t io n ?  A . N o , s ir .

2 q  Q. C ro ss  ex a m in e .

Cross E xamination by Mr. Dixo n: ;

Q. H o w  lo n g  a  d is ta n c e  d o  y o u  fig u re  i t  ou t 
f ro m  th e  f r o n t  o f  th e  e n g in e  to  th e  b ack  of the 
t e n d e r ?  A . T w en ty -fiv e  o r  tw e n ty  feet.

;Q. F ro m  th e  f r o n t  o f th e  e n g in e ?  A . T h a t is
f ro m  th e  f r o n t  o f  th e  p i lo t  to  th e  r e a r  end  of
th e  t a n k  I  s h o u ld  s a y  w a s  tw en ty -fiv e  o r  th ir ty
fee t.

30
Q. F r o m  th e  f r o n t  o f  th e  loco m o tiv e  to  the 

r e a r  o f th e  te n d e r ?  A . N ow , y o u  a re  a sk in g  me 
f o r  m y  o p in io n  a n d  I  a m  t r y in g  to  te l l  y o u ; I  
n e v e r  m e a s u re d  i t .

Q. T w en ty -fiv e  o r  t h i r t y  fe e t, w e ll w h a tev er i t  
w a s  i t  w a s  five t im e s  t h a t  d is ta n c e  w e s t of the 
c ro s s in g  w h e n  th e  d i r t  s t a r t e d  to  fly, w a sn ’t  i t?  
A . F o u r  o r  five r a i l  le n g th s .

Q. A n d  u p  to  t h a t  m o m e n t th e re  h a d  been  noth- 
40 in g  u n u s u a l  o c c u r re d  t h a t  y o u  n o tic e d ?  A. No, 

s ir .
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Q. And you were sitting on the front of the 
engine? A. On the tool box on the pilot.

Q. The pilot—where is that? A. Commonly 
called the cowcatcher.

Q. Riding backwards? A. Yes, sir.
Q. Did you see the automobile that crossed the 

road until you got opposite the crossing? A. I 
got over to about the west end of the crossing 
when I saw this machine going ahead. 10

Qf. Where was that then? A. It may have 
been a hundred and fifty or a hundred and seven­
ty-five feet across the crossing.

Q. Still going? A. Yes, sir.
Q. Could you tell it was going about twenty 

miles an hour before that? A. I figured its speed 
as such.

Q. 'How far did he go so you could figure his 
speed? A. We didn’t  go long.

Q. You didn’t  see him after that? A. Not that 20 
I know of.

Q. The last thing you saw of him was that he 
was still going? A. Yes, sir.

Q. And he was a hundred and fifty or two 
hundred feet from the crossing? A. Yes, sir.

Q. And you were at the west end of the cross­
ing? A. Yes, sir.

Q. There had been no whistle blown? A. No, 
sir.

Q. No crash? A. No, sir; there had been a 80 
whistle at Thirty-first Street.

Q. At this crossing there wasn’t? A. No, sir.
Q. No crash had occurred or no hollering? A.

No, sir.
Q. You heard somebody holler didn’t you? A.

No, sir.
Of. Not at all? A. No, sir.
Q. After your engine had backed in clear of 

the Twenty-seventh Street crossing and you rode
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backwards on the front of it looking down to the 
south and watching this automobile flying along 
twenty miles an hour away from the track what 
did the other two automobiles do here? A. I 
never paid any attention to them; this was be­
fore that.

Q. And you are going along here for four or 
five engine lengths and tender and nothing oc- 

10  curred to attract your attention? A. No, sir.
Q. Nothing at all to attract your attention? 

A. No, sir.
Q. Nothing to call your attention to the fact 

that there was an accident? A. I never took any 
notice of that automobile only once.

Q. Did you see them after the accident? A. 
«No, sir.

Q. Where was it that you say you saw them? 
A. On the east side of the road south of the 
crossing.

Q. East side of the road? A. Yes, sir.
Q. And you didn’t  notice them after that? A. 

No, sir.
Q. Didn’t  see them back up to start across the 

track? A. No, sir.
Q. What was the first thing you did notice? 

A. The throwing up of the pebbles, the small 
pebbles and dirt and gravel, it started to fly from 

30 the engine.
Q. You didn’t feel any tightening up of the 

air brakes? A. No, sir; not at that time.
Q. At what time was that? A. The time I saw 

the gravel fly.
Q'. You mean to say you didn’t  feel the air 

brakes go on at the time you saw the gravel fly? 
A. No, sir.

Q. How long after you saw the gravel fly did 
you first feel the air brakes going on? A. A 
minute or two after.
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Q. How far had you gone in that length of 
time? A. Fifteen or twenty feet maybe.

At this point an adjournment was taken 
until Friday, December 4th, 1914, at ten 
o’clock in the forenoon.

Paterson, N. J., December 4th, 1914.

The trial was resumed this date pursuant to 
adjournment.

Present : Mr. Dixon, Mr. Farmer, Mr. Hobart, 
Mr. Collins.

William E. Murray, resumes the stand.

Re-Direct Examination by Mr. Hobart:
Q. There is one other question that I wanted to 

ask you, Mr. Murray. Were you present at this 
crossing at the time there was a conversation be­
tween Father Lange and Sergeant Lord? A. 
Yes, sir.

Q. Did you hear what was said? A. Why, 
Sergeant Lord—

Q. Did you hear what was said? ftL Yes, sir. 
Q. In the course of that conversation did Fath­

er Lange say anything about having heard a bell? 
A. Yes, sir.

Q. Did Father Lange at that time say to Ser­
geant Lord that he thought he heard a bell ring­
ing? A. He didn’t say he thought. He says the 
bell was ringing.

Re-Cross Examination by Mr. Dixon :
Q. Sergeant Lord is mistaken when he says 

that Father Lange said he thought he heard a

10

20

30

40
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bell ringing? A. If Sergeant Lord says that 
Father Lange said that, he must be mistaken.

Q. What? A. He must be mistaken if he says 
that.

Q. You could not possibly be mistaken? A. 
No, sir; not on those words.

J ohn A. Storms, sworn as a witness on the 
part of the defendant, testifies as follows:

Direct Examination by Mr. 'Hobart:
Q. What is your business? A. Brakeman on 

the N. Y. S. & W. Railroad.
Q- Were you employed by that company on 

the 27th of September, 1913? A. Yes, sir. »
Q. Where had you worked that day? A. On 

20 the Paterson Drill engine.
Q. That is a separate engine from the one that 

caused this accident, is it not? A. Yes, sir.
Q. About 5.45 in the afternoon of that day, 

where were you? A. I was coming down Market 
Street from my house on East 25th Street.

Q. Was your attention called to anything un­
usual as you were walking along? A. When I 
got to Market Street I saw Mr. Steele and brake- 

30  man Murray coming in an automobile quite fast 
and brakeman Murray motioned to me to come 
on, and there was some trouble, and I walked 
over the lots then to the accident.

Q. Did you go to the crossing? A. Yes, sir.
Q. Were you there when a train came from 

New York? A. Yes, sir.
Q. Were you there when the train came from 

New York? A. Yes, sir. 1
Q. Did you notice whether or not the crossing 

40 bell was ringing for that train? A. I did.
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Q. Did you observe whether that train stopped 
before it came to the crossing? A. Yes, sir.

Q. Did it stop? A. Yes, sir.
Q. How long did it stop there? A. Three or 

four minutes.
Q. While it was stopped there was the bell 

ringing? A. All the while; yes, sir.
Q'. I am referring to the crossing bell? A.

1 7 - * i oYes, sir.
Q. Were you there when another train came 

from New York? A. I was there about an hour 
and fifteen minutes.

Q. Did you observe every train that came 
along? A. Yes, sir.

Q. How about the crossing bell? A. It was 
ringing for every train.

Q. Cross examine.
No Cross Examination. 20

William Thompson, sworn as a witness on be­
half of the defendant, testifies as follows:

Direct Examination by Mr. Hobart:
Q. You are one of the crew of this engine which

caused the accident? A. Yes, sir.
Q. You were the brakeman, I believe? A. Yes,. dosir.
Q. Which part of the engine were you riding 

on? A. I was sitting on the tank.
Q. Which side? A. Right side going back­

wards.
Q. Right side in the backward direction? A.

Yes, sir.
Q. Were you near Mr. Melvin the flagman?

A. Yes, sir; right next to him.
Q. After your engine had crossed Twenty-sev-. 40
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enth Street—how fast were you going? A. About 
twelve or fifteen miles an hour.

Q. Was there any signal given after yon cross­
ed Thirty-first Street? A. Yes, sir.

Q'. There was a signal given? A. Right at 
the foundry.

Q. Where is that? A. East of the crossing.
Q. How far from Twenty-seventh Street? A. 

10  It was about thirty feet west of Thirty-first 
Street.

Q. What kind of a whistle was it, Mr. Thomp­
son? A. Two long blasts and two short.

Q. As you approached Twenty-seventh Street 
did you notice an automobile crossing the tracks? 
A. Yes, sir.

Q. What did you see of that? A. I didn’t pay 
much attention to that, I was looking ahead for 

20 the block at Park Avenue. *
Q. Did he get over—the car you saw got over? 

A. Yes, sir.
Q. You are speaking of a block signal, what do 

you mean by that? A. The block signal was 
against us at Passaic Junction and I was watch­
ing for the one at Park Avenue.

Q. That was west of you? A. Yes, sir.
Q. That signal was to the west? A. Yes, sir.
Q. Then what did you do? A. Then the acci- 

30  dent happened.
Qf. I mean after that? A. I started to run 

back to flag for 917.
Q. That was the number of the next train com­

ing west? A. Yes, sir.
Q'. How about the bell on your engine, was it 

ringing? A. Yes, sir.
Q. When you left your engine to go back with 

the flag what was your bell doing then? A. I 
wouldn’t  say as to that.

Q. You didn’t notice that when vou was go­
ing back with the flag? A No, sir.

40
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Q. Which direction did you go? A. To the east 
on the westbound track to protect our engine 
from 917.

Q. Did you observe anything about the cross­
ing bell any time while you were there? A. After 
I came back after flagging 917 the bell was ring­
ing.

Q. How did you get back to the crossing? A.
I came back on 917’s engine. 10

Q. And did that train stop before it reached 
the crossing? A. Yes, sir.

Q\ After it stopped did you notice that? A.
Yes, sir.

Q. Where did you go then? A. I walked up 
to the crossing.

Q. That is when you heard the bell? A. Yes, 
sir.

Q. Did you see 955 come in? A. Yes, sir. 20
Q. You were there then? A. Yes, sir.
Q How long after that was that? \A. About 

fifteen minutes.
Q. Did the crossing bell ring? A. Yes, sir.
Q. Cross examine.

Cross Examination by Mr. Dixon:
Q. How long had you been working as a brake- 

man employed by this company? A. Six years.
Q. How long had you been working on this 30 

engine No. 125 or with it? A. I could not say 
how long I was working on that engine; I might 
too (referring to book) I have in this book Jan­
uary 1 to February 11; I don’t  know whether I 
did before or not. That is all I have in this book.

Q. Only about a month at that time? A. Yes, 
sir. I may have been on there before but I don’t 
know for sure.

Q. This accident happened in September? A.
Yes, sir.
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Q. How long prior to the accident had you 
been working with that engine? A. I could not 
say that.

Q'. Were you accustomed to working in that 
place? A. Yes, sir.

Q. On this same strip of run? A. Yes, sir.
Q. Where is it you were accustomed to work­

ing? A. Between Passaic Junction and Rochelle 
Park, at Coalburg.

Q. Where is that situation? A. Between Pas­
saic Junction and Rochelle Park.

Q. How far away from the Broadway station? 
A. Oh, three miles, a little less.

Q. This junction that you stopped at, where is 
that, Passaic Junction, how far from the Broad­
way station? A. About three miles.

Q. They are not both in the same place, Pas- 
20 saic Junction, and Coalburg are not in the same 

place? A. I t is practically the same.
Q. On this afternoon you were riding in the 

tender all the way along? A. Yes, sir.
Q. How long had you stopped at Passaic Junc­

tion? A. Well, I would not say that, probably 
two or three minutes.

Q. You had made this journey before frequent­
ly? A. Yes, sir.

Q. Have you any turn tables in Coalburg, or 
30  Passaic Junction? A. No, sir.

Q. So that you always run backward, coming 
out, do you? A. Yes, sir.

Q. Where were you going? A. We were go­
ing west to North Paterson to tie up.

Of. And you knew that this train was right 
behind you, you were blocking the following 
train? A. Yes, sir.

Q. And you had to keep out of her way? A. 
Yes, sir.

40 Q. Are you familiar with the working of that
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bell on No. 125 engine? A. Well, I would not 
say so, no.

Q. You don’t know? A. I am not an engin­
eer.

Q. Wbat do you have to do on the engine, 
around the engine? A. Why, we are supposed 
to drill up cars,, couple cars.

Q. You only couple the cars? A. Yes, sir.
Q. Do you have anything to do with coupling 10 

the car? A. Yes, sir; the air on the cars.
Q. You couple the air on the cars, you couple 

that up to the engine? A. Yes, sir.
Q. The same compressed air that works the 

engine brake works the brake on the cars? A.
Yes, sir.

Q. What is that coupling, do you make any­
thing between the engine and the car? A. The 
air, yes, sir; the air hose. 20

Q. From what part of the tender does that 
air hose come which you couple up to the cars?
A. From the back end of it.

Q. Whereabouts, under the tender—A. No, ex­
actly no; it is on the end of it.

Q. And sticks right out at the end? A. At 
the end.

Q*. You have a bumper or coupling, don’t  you?
A. Yes, but that has nothing to do with that.

Q. Is It under that bumper? A. I t Is right so 
along side of the coupling.

Q. That pipe Is a rubber pipe, is it  not? A.
No; the air hose is rubber, the angle cock and 
pipe is iron.

Q. The angle cock and pipe is iron and on 
that angle cock is the rubber hose? \A. Yes, sir.

Q. And that has a little coupler on the end 
of that to couple a similar hose' on the car? A.
Yes, sir.

Q.. That cocky the iron or rubber cock is sit- v.
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uated right along side of the coupler, is it not? 
A. Yes, sir.

Q. On which side of the coupler? A. On the 
back of the tank it would be on the right side 
of it.

Q. How far does that little pipe project out 
from the tank? A. Well, about —well I don’t 
know that there is any certain length.

10  Q- There is scarcely any projection, is there? 
A. No, sir; they are about four inches I think.

Q. Three or four inches? A. Yes, sir.
Q. And in that coupler is there a valve? A. 

What do you mean?
Q. When you hold the two pipes together how 

do you get the air to go through? A. You mean 
the two hose?

Q. Yes; the two hose. A. Why there is an 
angle cock.

20 Q‘. Where is that angle cock? A. Well there
is one on the engine and there is one on the air.

Q. Where is that one on the engine, on the 
tender, where is that situated? A. That is just 
right next to the coupler, 1 told you.

Q. Well, it is in that copper tube, is it not, 
to which the rubber pipe is connected? A. There 
is no copper about it; it is iron.

Q. An iron pipe—whatever it is—a metal pipe?
30 ^ eS*

Q. That cock is located in that metal pipe, 
is it not, and close up to tlie body of the tender? 
A. Yes, sir.

Q. And beyond that extends the car coupler 
does it not? A. Yes.

Q. What is that car coupler made of? A. 
Iron.

Q. So that when you run your coupler up 
against another car these two couplers conn* 
together; there is nothing that can possibly 
touch that cock? A. No, sir.
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Q. That pipe, that metal pipe, extending two 
or three inches from behind the tender goes 
where, leads where—under the tender? A. Yes.

Q. To the engine? A. Yes, sir.
Q. What was broken on that coupler or that 

angle cock; what part of it was broken? A. 
There wasn’t anything broken.

Q. Did you see it after the accident? A.
V  4,- 1 0Yes, sir.

Q. Was there not something broken then? A.
The angle cock was broke off then.

Q. That is what I say; the angle cock was 
broken off, was it? A. Yes, sir.

Q. And that let out all the compressed air?
A. Yes, sir.

Q. And jammed your brakes on the engine, 
did it? A. Yes.

Q. Now, how many pumps are there on that 20 
engine that pump compressed air? A. Well, 1 
don’t know; I think it is one.

Q. One pump? A. Yes, I think so.
Q. Is it the same compressed air that works 

the brakes on the engine which also rings the 
bell? A. I should think so.

Q. Don’t you know it is? A. I don’t  know 
it is.

Q. On this engine don’t you know it is? A.
I dont know whether it is air or steam that 
works that bell.

Q. You do not? A. No, sir.
Q. You have been working around that engine 

for months? A. Yes.
Q, Don’t you know whether air or steam works 

the bell? A. That is not my business.
The Court : He is a brakeman.

Q. Have you not heard the engineer tell about 40 
it? A. Well, I have never gotten in any con­
versation about it.
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Q. N e v e r  ta lk e d  a b o u t  i t ?  A . N o, s ir.
Q. W e re  y o u  h e re  y e s te rd a y  w h e n  h e  w a s  te s ti­

fy in g ?  A . Y es, s i r .
Q. D id n ’t  y o u  h e a r  h im  te s t i f y  a b o u t th a t?  

I  d o n ’t  re m e m b er.
Q. Y o u  re c o lle c t  v e ry  d i s t in c t ly  a b o u t  th e  r in g ­

in g  o f  th e  e n g in e  b e ll, d o n ’t  y o u ?  A . Y es, sir.
Q. W h e n  d id  i t  s to p  r in g in g ?  A. I  co u ld  not 

sa y .
Q. W h y  n o t?  A . B e c a u se  I  w e n t b ack  to  flag.
Q. I t  w a s  r in g in g  w h e n  y o u  le f t ,  w as  i t  n o t?  

A . Y es, s ir .
Q. Y o u  c a n  s a y  t h a t ?  A . Y es, s ir .
Q. W h e n  y o u  le f t  to  go b ac k  a f te r  th e  engine 

ca m e  to  a  s to p , th e  b e ll  w a s  s t i l l  r in g in g ?  A. 
Y es, s ir .

Q. Y o u  a r e  a s  p o s it iv e  o f  t h a t  a s  y o u  a r e  th a t  
SO i t  w a s  e v e r r in g in g , a r e  y o u  n o t?  A . Y es, s ir .

B y  t h e  C o u r t : S p e a k in g  o f  th e  en g in e  

b e l l?
B y  M r . D i x o n : T h e  e n g in e  b e ll .

Q. Y o u  a r e  s p e a k in g  o f  th e  e n g in e  bell, a re  
y o u ?  A . Y es, s ir .

Q. N o w  a s  y o u  w a lk e d  b ac k , how  f a r  d id  y o u  get 
b e fo re  y o u  c e ased  t o  h e a r  i t  r in g ?  A. YV ell, I  
d o n ’t  k n o w ; I  d id  n o t  p a y  a n y  a t te n t io n  to  the 

8 0  b e ll  a f te r  I  s t a r t e d  to  w a lk  back .
Q. W h y  d id n ’t  y o u  p a y  a n y  a t te n t io n  to  i t?  

A . W e ll ,  I  w a s  th in k in g  a b o u t th e  o th e r  tra in , 
a n d  I  w a s  ex c ite d , a n d  d if fe re n t  th in g s , a n d  I 
d id n ’t  p a y  a t te n t io n  to  th e  b e ll,

Q. Y o u  c e r ta in ly  w e re  n o t  p a y in g  specia l a t ­
te n t io n  to  th e  b e ll  b e fo re  th e  a c c id e n t?  A. Why? 
I  p a id  a t te n t io n  t h a t  a f te r  w e  s t ru c k  th e  au to ­
m o b ile  th e  b e ll  w a s  r in g in g .

¿ q  Q. Y o u  d id  n o t  p a y  a n y  sp e c ia l  a t te n t io n  to  the 
b e ll  b e fo re  th e  a c c id e n t, d id  y o u ?  A . W ell, the
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b ell h a d  b een  r in g in g  a l l  th e  w a y  f ro m  P a s s a ic  
J u n c t io n .

Q. Y o u  u n d e r s ta n d  th e y  a lw a y s  r in g , d o n ’t  th e y ?
A. W e ll,  n o t—

Q. W h a t?  A . I  w o u ld  n o t  sa y  to  th a t .
Q. Y o u  w o u ld  n o t  s a y  th e y  a lw a y s  r in g ?  A .

N o.
Q. W h y  w o u ld  y o u  n o t  s a y  th a t ?  A . B e c a u se  

I  d o n ’t  k n o w  th a t .  1 8
Q. W h e n  y o u  a r e  on , th e y  a lw a y s  r in g ?  A . 

W e ll, m o re  o r  less.
Q. W h a t?  A . M ore  o r  le ss  th e y  a r e  u s u a l ly  

r in g in g .
Q. W h y  s h o u ld  y o u  p a y  a n y  a t t e n t io n  p a r ­

t ic u la r ly  to  th e  b e ll  b e fo re  th e  a c c id e n t  w h e n  y o u  
d id  n o t  p a y  a n y  a t te n t io n  to  i t  a f te r  th e  a c c id e n t  ?
A. W e ll, I  w o u ld  n o t  s a y  to  t h a t  now .

Q. Y o u  w o u ld  n o t  l ik e  to  s a y  a b o u t  t h a t ?  A . 20 
N o, s i r .

Q. A s so o n  a s  th e  a c c id e n t  o c c u rre d  y o u  k n e w  
i t  w a s  th e  im p o r t a n t  th in g  t o  k n o w  w h e th e r  th e  
b e ll w a s  r in g in g ?  A . I  n o tic e d  th e  b e ll  b e c a u se  
t h a t  is  th e  f i r s t  c ry  th e y  a lw a y s  h o lle r , th e  b e ll 
is  n o t  r in g in g .

Q. Y o u  re m e m b e r t h a t  r ig h t  a f t e r  th e  a c c id e n t  
i t  w a s  r in g in g ?  A . I t  w a s  r in g in g .

Q. R ig h t  a f t e r  th e  a c c id e n t  i t  w a s  r in g in g ?  A .
I t  w a s  r in g in g ;  yes. 8 0

Q. W h y  d id n ’t  y o u  o b se rv e  a s  y o u  w e n t a w a y  
fro m  i t  h o w  lo n g  i t  c o n tin u e d  to  r in g ?  A . 1 
w a s  th in k in g  a b o u t s o m e th in g  else . T h e re  w as an, 
e x p re s s  d u e  b e h in d  m e a t  t h a t  tim e .

Q. Y o u  w e re  g o in g  d o w n  w ith  th e  flag ?  A.
Y es.

Q. T h a t  d id  n o t  p r e v e n t  f ro m  l is te n in g  to  th e  
b e ll?  A . I  d id  n o t  s to p  to  l i s te n  to  th e  b e ll  t h a t  
tim e . T h e  e x p re s s  w a s  a b o u t d u e .

Q. H o w  f a r  c o u ld  y o u  h e a r  t h a t  b e ll?  A . I  
w o u ld  n o t  s a y  to  th a t .

40



352

William Thompson—Cross.

Q. W h y  n o t?  A . B e c a u se  th e y  a r e  a  p re tty  
h e a v y  b e ll, a n d  I  c o u ld  n o t  g iv e  y o u  a n y  idea.

Q. H o w  f a r  d id  y o u  g o  fro m  th is  c ro ss in g  to 
m e e t th e  o th e r  t r a i n ?  A . I  w e n t e a s t  o f T h irty - 
f i r s t  S tr e e t  c ro ss in g .

Q. C o u ld  y o u  n o t  h e a r  th e  b e ll th e re , i f  i t  w as 
r in g in g ?  A . N o , s ir .

Q- Y o u  c o u ld  n o t  h e a r  i t  th e re ?  A. I  d id  n o t 
p a y  a n y  a t te n t io n .

Q. Y o u  s a y  y o u  w e re  s i t t in g  o n  th e  ten d e r , w ith  
y o u r  b ack  in  w h ic h  d ire c t io n ?  A . T he e a s t d irec­
tio n .

Q. W e re  y o u  r id in g  fa c e  fo rw a rd ?  A. Yes.
Q. F a c e  fo r w a rd ?  A . Y es.
Q. T h e n , y o u  o f co u rse , h a d  a  good  view  when 

y o u  c a m e  u p  to  th i s  E a s t  T w e n ty -sev en th  S tree t 
c ro s s in g , d id n ’t  y o u ?  A . Y es, s ir .

20  Q. W h a t?  A . Y es, s ir .
Q. Y o u  w e re  r a th e r  s i t t in g  th e r e  a s  a  g u a rd  on 

th e  t r a in ,  w e re  y o u  n o t?  A . I  w a s  s i t t in g  th ere  
w ith  th e  f ire m a n .

Q. W h a t?  A . I  w a s  s i t t in g  th e re  w ith  th e  fire­
m an .

Q. W h a t?  A . I  w a s  s i t t i n g  th e re  w ith  th e  fire­
m an .

Q. Y o u  w e re  k in d  o f  s i t t in g  on  th a t  p la c e  to  g u ard  
th e  e n g in e  w ere  y o u  n o t?  A . W e ll, n o t  ex a c tly ; 

3® i t  w as  a  n ic e  d a y ;  i t  w a s  b e t te r  r id in g  u p  th e re  
th a n  i t  w o u ld  b e  s i t t i n g  u p  a lo n g  th e  h o t bo iler 
in  th e  cab .

Q. Y o u  k n ew  th e  e n g in e e r  w a s  in  such  a  posi­
t io n  th a t  h e  co u ld  n o t  see th e  c ro s s in g ?  A . I  d id  
n o t  k n o w  su ch  a  th in g .

Q. W e ll, h e  w a s?  A . S o  h e  s a id  y es te rd ay .
Q. Y o u  d o n ’t  be liev e  th a t ,  th e n ?  A. I  d o n ’t 

know .
Q. D o n ’t  y o u  k n o w  en o u g h  a b o u t a n  en g in e  to  

4 0  k n o w  t h a t  w h e re  th e  e n g in e e r  s i ts  h e  co u ld  n o t  see
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a c ro s s  t h a t  te n d e r  on  th e  r ig h t  h a n d  s id e  th e  w a y  
y o u  w e re  p ro g re s s in g ?  A . I  d o n ’t  kn o w .

Q. Y o u  d o n ’t  k n o w  th a t ?  A . N o , s i r ;  I  a m  n o t 
a n  e n g in e e r .

Q. D id n ’t  h e  p u t  y o u  th e re  fo r  th e  p u rp o s e  o f  
g u a r d in g  h im ?  A . H e  d id n ’t  p u t  m e th e r e  a t  a l l ;  
I  g o t th e re  m yse lf.

Q. W h e n  d id  y o u  f i r s t  see th e  a u to m o b ile  t n a t  
w a s  h i t ?  A . A s  h e  a t te m p te d  to  t u r n  u p  th e  
tra c k .

Q. W e ll, co m e  h e re  a n d  sh o w  u s  o n  th e  m a p  
w h e re  h is  a u to m o b ile  w a s  w h e n  y o u  f i r s t  sa w  
h im ,— h e re  i s  E a s t  2 7 th  S tr e e t .  Y o u  re co g n ize  
th e  d ia g ra m , d o n ’t  y o u ?  A . Y es, s ir .

Q. W h e re  w e re  y o u  w h e n  y o u  f i r s t  sa w  h im —  
in d ic a te  o n  th e  m ap .

T h e  C o u r t : S p e a k  u p  so th e  s te n o g ­
r a p h e r  c a n  h e a r  you .

A . H e  w a s  s t a r t i n g  o n  th e  tra c k .
Q. H o w  n e a r  th e  t r a c k  w a s  h e ?  A . E ig h t  on  

th e  t r a c k .
Q. H o w  n e a r  th e  c ro s s in g  w a s  h e  w h e n  y o u  f ir s t  

saw  h im ?  A . T w o  r a i l  le n g th s .
Q. H e a d in g  r ig h t  u p  th e  t r a c k — h o w  f a r  i s  t h a t ?  

A. 3 0  f e e t  to  th e  r a i l ,  a n d  tw o  w o u ld  b e  60  
feet.

Q. W h e re  w a s  th e  te n d e r  in  w h ich  y o u  w e re  
r id in g  w h e n  y o u  f i r s t  saw  h im  w ith  r e s p e c t  to  
th e  c ro s s in g ?  A . A b o u t t e n  fe e t a w a y  f ro m  th e  
c ro ss in g , f ro m  th e  a u to m o b ile .

Q. W h e n  y o u  f ir s t  sa w  th e  a u to m o b ile  th e  te n d e r  
w a s  a l l  th e  w a y  a c ro s s  th e  s t r e e t ,  w a s  i t ?  A . H e  
w a s  w e s t o f  th e  c ro ss in g .

Q. A n d  th e  e n g in e  p ra c t i  ally off o f  th e  s t r e e t?  
A . Y es, s ir .

Q. T h a t  is  c o r re c t,  is  i t ?  A . Y es, s ir .
Q. A n d  th e n  y o u  s tu m b le d  d o w n  a n d  y o u  d o n ’t  

kn o w  w h a t  h a p p e n e d ?  A . N o , s i r .

10
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Q. D id n ’t  th e  e n g in e e r  g ive  a  s h r i l l  b la s t  of his 
w h is t le  w h e n  th e  a u to m o b ile  tu rn e d ?  A. No, 
s i r .

Q. Y o u  d id n ’t  g e t a n y  v iew  o f th e  au tom obile  
b e fo re  t h a t  a t  a l l ?  A . N o , s ir .

Q. Y o u  d id n ’t  s e e  th e  o th e r  au to m o b ile  pass 
th e r e ?  A . Y es, s i r ;  I  saw  th a t  one.

Q- D id  y o u  see  th e  o th e r  tw o  s ta n d in g  a u to ­
m o b ile s?  A . N o , s ir .

Q. Y o u  w e re  s i t t i n g  th e re  r id in g , fa c in g  it, 
w e re n ’t  y o u ?  A . Y es, s ir .

Q. A n d  t h a t  i s  a l l  y o u  s a w ?  A . Y es, s ir.
Q. T h a t  is  a l l .

T h e o d o r e  G r o v e r ,  a  w itn e s s  sw o rn  on  th e  pare 
o f th e  d e fe n d a n t,  te s tif ie s  a s  fo llo w s :

¿o
D ir e c t  E x a m i n a t i o n  b y  M r . H o b a r t :

Q. Y o u  a r e  th e  e n g in e e r  o n  t r a in  N o. 1 2 5 ? A. 
Y es, s ir .

Q. I  m e a n  th e  e n g in e ?  A . Y es, s ir .
Q. Y o u  h a d  b een  w o rk in g  a t  C o a lb u rg  th a t  day? 

A . Y es, s i r .
Q. A n d  y o u  w e re  o n  y o u r  w a y  b ack  to  N orth  

P a te r s o n ?  A . Y es, s ir .
Q. D o  y o u  re m e m b e r w h a t  t im e  y o u  le f t  th e re  

30  t h a t  d a y ?  A . W e  le f t  a t  :35 a n d  l e f t  th e  ju n c tio n  
a t  :3 9 .

Q. W e re  y o u  d e la y e d  a t  th e  ju n c tio n ?  A. 
Y e s ; to  le t  a  t r a i n  g o  by.

Q. W h e n  y o u  sa y  th e  ju n c t io n  y o u  m ean  P assa ic  
ju n c t io n ?  A . Y es, s ir .

Q. A n d  y o u  m e a n  5 :3 9  w h e n  y o u  say  3 9 ? A. 
Y es, s ir .

Q. A s th e  e n g in e  l e f t  P a s s a ic  ju n c tio n  which 
4 0  p a r t  o f  th e  e n g in e  w e re  y o u  r id in g  in ?  A. In  the 

c a b  o f th e  en g in e .
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Q. W h ic h  s id e ?  A . E ig h t  h a n d  side, g o in g  
w e s t,

Q. S a m e  s id e  a s  th e  f ire m a n ?  A . Y es, s ir .
Q. W a s  t h a t  th e  s id e  fro m  w h ic h  th e  a u to m o b ile  

c a m e ?  A . Y es, s i r ,
Q. A f te r  y o u  le f t  P a s s a ic  ju n c t io n  a n d  w a s

m o v in g  w e s t h o w  f a s t  w a s  th e  e n g in e  g o in g ?  A .
F if te e n  m ile s  a n  h o u r ,  a b o u t.7 10

Q. Y o u  h a v e  m a d e  th i s  t r i p  s e v e ra l  t im e s ?  A .
Y es, s ir .

Q. Y o u  k n o w  th e  lo c a tio n  o f 3 1 s t  S tr e e t?  A .
Y es, s ir .

Q. A n d  2 7 t h  S t r e e t?  A . Y es, s i r .
Q. A f te r  y o u r  e n g in e  p a s s e d  3 1 s t  S t r e e t  w a s  

th e re  a n y  s ig n a l  g iv e n ?  A . Y es, s i r .
Q. W h a t  w a s  i t ?  A . A  w h is tle .
Q. W h a t  k in d  o f  a  w h is t le ?  A . T w o lo n g  a n d  

tw o  s h o r t .  SO
Q. A n d  w h e re  w a s  th e  e n g in e  w h e n  i t  w a s  

so u n d e d ?  A . A t  th e  e n d  o f t h a t  lu m b e r  y a r d —
I  th in k  i t  i s  D il l is to n s . I  th in k  r ig h t  n e a r  th e  
w h is t l in g  p o s t  th e re .

Q. W a s  i t  th e r e  a t  th e  w h is t l in g  p o s t?  A . 
Q u ite  n e a r  to  it .

Q. H o w  c lo se  to  i t ?  A . I  c o u ld n ’t  q u i te  te l l  
yo u  how  c lo se  to  it .

Q. D id  y o u  h e a r  a n y  b e ll  o n  th e  e n g in e ?  A.
T h e  b e ll w a s  s t a r t i n g  to  r in g  a t  P a s s a ic  ju n c ­
tio n .

Q. W h e n  d id  i t  s to p , so f a r  a s  y o u  n o tic e d ?
A. W e ll  i t  s to p p e d  a f t e r — m a y b e  th r e e  o r  f o u r  
m in u te s  a f t e r  th e  a c c id e n t. I  d id  n o t  k eep  a n y  
c o u n t.

Q. A re  y o u  s u re  i t  w a s  a f t e r  th e  a c c id e n t?
A. Y es, s i r ; yes, s i r ; yes, s ir .

Q. W a s  i t  s to p p e d  a t  a n y  tim e  b e fo re  t h a t ?
A. N o , s i r .

Q. A s  y o u  a p p ro a c h e d  2 7 th  S t r e e t  d id  y o u
40
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io

20

30

see  a n y th in g  o f th e  a u to m o b ile  p a s s in g  over th e  
t r a c k s ?  A . I  s a w  o n e  go o v e r ;  I  guess w e w ere 
a b o u t  200  fe e t  f ro m  th e  c ro s s in g  o r  som eth ing  
— t h a t  w e n t s o u th .

Q. T h e  o n e  y o u  sa w  w a s  i t  g o in g  fa s t  c* 
s lo w ?  A . W e ll, i t  w a s  g o in g  p r e t ty  good, fa s te r  
th a n  I  co u ld  r u n ,  I  know .

Q. F a s t e r  th a n  th e  e n g in e  w a s  g o in g ?  A. Oil, 
y e s ;  h e  m u s t  h av e  g o in g  tw e n ty  o r  tw enty-five as 
n e a r  a s  I  c a n  ju d g e .

Q. A f te r  t h a t  a u to m o b ile  g o t  ac ro ss  d id  you  see 
a n o th e r  o n e?  A . Y es, s ir .

Q. H o w  c lo se  w a s  y o u r  e n g in e  to  th e  c rossing  
a s  n e a r  a s  y o u  c a n  te l l  a t  t h a t  t im e ?  A. W ell, 
th e  h in d  e n d  o f th e  ta n k  o f  th e  e n g in e  w as about
a t  t h a t  s w itc h , a b o u t  20 fe e t f ro m  th e  crossing  
a s  n e a r  a s  I  c a n  te ll ,  I  g u ess  i t  w as ab o u t th a t  
d is ta n c e , I  d id  n o t  m e a s u re  it.

Q. W h e re  d id  t h a t  a u to m o b ile  com e fro m ? A. 
T h a t  a u to m o b ile  cam e  o u t  f ro m  th e  n o rth , sue 
w a s  g o in g  so u th .

Q. H o w  f a s t  w a s  t h a t  g o in g  w h e n  you  saw  it?  
A . I  c o u ld  n o t  t e l l  e x a c tly , I  th in k  m ay  be 20  o r 

2 5 .
Q . W h a t  d id  th e  d r iv e r  o f  t h a t  au to m o b ile  do, 

i f  a n y th in g , t h a t  y o u  sa w ?  A . T h is  one th a t 

th e  a c c id e n t  w a s?
Q. Y e s ;  th e  o n e  t h a t  w a s  h it ,  A . W hy , w hen 

w e w e re  a b o u t  to  e n te r  th e  c ro ss in g  h e  wheeled 
h is  m a c h in e  a n d  w e n t u p  b e h in d  th e  engine.

Q. T h a t  is  b e h in d  th e  ta n k ?  A. Y es, s ir . H e 
g o t  in  a b o u t  so m u ch  o f  th e  c ro ssin g , on  th e  w est 
s id e  o f th e  c ro s s in g  w i th  th e  w h ee l on  th e  south  
s id e  th e  f r o n t  w h e e l s t r a d d le d  th e  r a i l  a lso  the  
r e a r  e n d  o f th e  m a c h in e  on  th e  so u th  s tra d ­
d le d  th e  r a i l  a n d  o n  th e  n o r th  s id e  w a s  on  the

s id e  o f  th e  h e a d s  o f  th e  tie s . _ _ '
W h a t  d id  y o u  do  w h e n  th is  d r iv e r  d id  a40



357

Theodore Grover—Direct. ' ^

A. I  s a w  th e  m a c h in e  co m in g  a n d  I  y e lle d  to  th e  
e n g in e e r— I  d o n ’t  w h e th e r  I  lo o k ed  o v e r  th e  
b o ile r  o r  I  d id n ’t ,  p u t  m y  h e a d  u p , I  s a w  t h a P  
m a c h in e  c o m in g  a n d  i t  w a s  so e x c it in g  to  m e 
th a t  I  d o n ’t  k n o w  w h e th e r  I  p u t  m y  h e a d  o v er 
th e  b o ile r  o r  w h e th e r  I  d id  n o t  p u t  m y  h e a d  m  
th e  c a b  a t  a ll . A n d  a s  so o n  a s  h e  w e n t  u p  I  g o t 
u p  on  th e  cab  o f  th e  e n g in e  to  see w h e re  h e  w e n t  
to  a n d  I  s a w  h im  th e n  I  g u e s s  h e  w e n t  to  c ro ss , 
to  go  o v er o n  th e  e a s t  b o u n d  t r a c k ,  a n d  th e n  w e 
c a u g h t  h im , I  c o u ld  n o t  sa y  ho w  f a r  h e  g o t  u p  
b e h in d  th e  e n g in e  b e fo re  w e  c a u g h t  h im  b e c a u se  
h e  w a s  o u t  o f  m y  s ig h t.

Q. W h e n  y o u  sp e a k  o f h is  b e in g  b e h in d  th e  
en g in e  d o  y o u  m e a n  w e s t  o f th e  te n d e r ?  A . O n  
th e  w e s t  e n d  o f  th e  e n g in e  b e h in d  th e  ta n k . 
H e  w e n t  in  th e  s a m e  d ire c t io n  w e  w e re  ru n n in g .

Mb. Collins: You mean ahead of the 
t e n d e r ?

The Witness: Yes.

Q. D id  y o u  h e lp  rem o v e  th e  p e o p le  t h a t  w e re  
in ju re d ?  A . I  c o u ld  n o t  s a y  th a t ,  I  k n o w  t h a t  1 
h e lp ed  t u r n  th e  m a c h in e  o ver, th e r e  w e re  so m e 
officers th e re  d o n e  th a t ,  I  c o u ld  n o t  s a y  w h a t  
officers th e y  w ere .

Q. B e fo re  th e  d r iv e r  o f t h a t  c a r  tu r n e d  in  th e  
d ire c tio n  y o u  h a v e  d e sc r ib e d  d id  y o u  o b se rv e  w h e ­
th e r  h e  s a w  y o u r  e n g in e  o r  w h e th e r  h e  looked  
to w a rd  y o u ?  A . H e  c o u ld  n o t  h e lp  to  see  th e  
en g in e  o r  h e  w o u ld  n o t  h av e  w e n t d o w n  th e  
tra c k .

Mr. Dixon : O b je c te d  to  a n d  m ove to  
s t r ik e  i t  o u t.

M o tio n  g ra n te d .

Q. B e fo re  th e  d r iv e r  o f t h a t  c a r  tu r n e d  in  th e  
d ire c t io n  y o u  h av e  d e sc r ib e d  d id  y o u  o b se rv e

10

20

SO

40
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w h e th e r  h e  s a w  y o u r  e n g in e  o r  w h e th e r  he looked 
to w a r d  y o u ?  A . O h , yes, h e  w a s  lo o k in g  r ig h t 
fa c in g  u s , th e  w h o le  th r e e  w a s  lo o k in g  facing  
u s .

Q . Y o u  s a y  th e  w h o le  th re e ,  w h o  do  y o u  m ean? 
A . T h e  o ld  g e n tle m a n  a n d  la d y  a n d  th e  d riv e r 
w a s  a l l  fa c in g  u s .

Q . W h e n  h e  w a s  lo o k in g  to w a rd  y o u r  engine 
10 w h e re  w a s  h e ?  A . W e ll  h e  w a s  a b o u t 20  fe eL 

I  g u e ss  o f  th e  w e s t  b o u n d  tra c k .
Q. D id  h e  c o n t in u e  to  look  a t  y o u  o r  w h a t did  

h e  d o ?  A . H e  d id  u n t i l  h e  w e n t  w est.
Q. A b o u t  how  f a r  w a s  th e  au to m o b ile  fro m  the 

r a i l r o a d  t r a c k s  w h e n  y o u  f irs t  sa w  i t ?  A. I t  wa- 
n o t  o v e r  2 0  o r  2 5  fe e t.

Q. D id  h e  s low  u p  a t  a n y  tim e  a f te r  th a t?  A. 
H e  d id  n o t  se m  to  s low  u p  m u ch , no.

20 By t h e  Court: How far from the cross­
ing were you when you first saw him?

'The W itness: Well about 2d feet I 
should judge that.

Q. D o  y o u  m e a n  t h a t  y o u  a s  y o u  s a t  in  the 
c a b  w e re  a b o u t 20  fe e t  o r  th e  e n d  o f th e  tan k  
w a s  2 0  fe e t?  A . N o , th e  h in d  e n d  of th e  engine, 
th e  t a n k  w a s  20 fro m  th e  c ro ss in g .

The Court: When you first saw the 
80 automobile ?

The Witness : Y es, s i r ; t h a t  is  th e  re a r  
e n d  o f th e  ta n k ,  a n d  th e n  I  s a t  on  th e  east 
e n d  o f  t h a t  y e t  a s  n e a r  a s  I  c a n  judge.

Q. W a s  y o u r  e n g in e  b a c k e d  u p  o n  th e  side 
t r a c k  a f te r  t h a t ?  A . S h e  w a s  h e a d e d  in  th e  side 

t r a c k  th a t  is  e a s t.
Q. S h e  w a s  m oved  on  to  th e  s id e  tra c k ?  A. 

Y es s ir .
40 Q . H o w  lo n g  did y o u  s ta y  around th e re ?  A. 

W e  w e re  th e r e  t i l l  9 5 5  w e n t.
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Q. Y o u  m e a n  th e  n u m b e r  o f  th e  t r a i n  t h a t  c a m e  
a lo n g ?  A . Y es, s ir ,  sh e  g o t  th e re , I  th in k  she  
w a s  a  c o u p le  o f m in u te s  la te ,  sh e  g o t  th e re  6 :1 5  
a n d  leav es  th e re —

Q. D o  y o u  re c a l l  a n o th e r  t r a i n  N o. 9 1 7  co m ­
in g  a lo n g  w h ile  y o u  w e re  th e re ?  A . Y es, s ir .

Q. W h e re  w e re  y o u  w h e n  9 1 7  a n d  9 5 5  c a m e ?  
A. O n  th e  c ro ss in g .

Q. D id  th e  c ro s s in g  b e ll r in g  fo r  th o se  t r a in s ?  
A . Y es, s ir .

Q. W h ile  y o u  w e re  u p o n  th e  c ro s s in g  d id  y o u  o b ­
se rv e  i f  a n y b o d y  h a d  a n y  la d d e r  u p  o n  th e  b e ll 
p o s t?  A . N o , s ir .

Q. W a s  th e r e  a n y  su c h  th in g ?  A . N o , s i r ;  th e re  
w a s  n o b o d y  a r o u n d  th e  b e ll  w h a te v e r .

Cross E xamination by Mr. D ix o n :

Q. Y o u  w e re  o n ly  a  c o n d u c to r ,  y o u  d o n ’t  know  
m u ch  a b o u t  t h a t  en g in e , do  y o u ?  A . O h , I  k n o w  
a  l i t t le ,  n o  n o t  m u ch .

Q. E h ?  A . N o.
Q. D o  y o u  o r  d o n ’t  y o u ?  A . W e ll, I  k n o w  

a  l i t t le .  I  k n o w  a  l i t t l e  a b o u t  th e  a i r ,  y o u  c o u p le  
u p  th e  a i r ,  I  k n o w  h o w  t h a t  is , a n d  su c h  a s  th a t .

Q. Y o u  d o n ’t  k n o w  w h e th e r  t h a t  b e ll  is  r u n g  ny 
a i r  p r e s s u r e  o r  b y  s te a m ?  A . W h y , i t  is  b y  a ir .

Q. Y o u  k n o w  t h a t ?  A . Y es, s ir .
Q. I s  i t  th e  s a m e  p u m p  t h a t  w o rk s  th e  b e ll  t h a t  

w o rk s  th e  a i r  p r e s s u r e  f o r  th e  b ra k e ?  A . N o.
Q. H o w  m a n y  p u m p s  h a v e  y o u  g o t?  A . W e  

h av e o n ly  g o t o n e  b u t  th e re  is  a  p ip e  ru n s  f ro m  
th e  p u m p , a  s m a l l  p ip e  t h e r e  t h a t  r in g s  th e  bell.

Q. W h a t?  A . T h e re  i s  a  sm a ll  p ip e .
Q. I s  i t  n o t  th e  sam e  p re s s u re  t h a t  r in g s  th e  

b e ll t h a t  o p e r a te s  th e  b ra k e ?  A . I  su p p o se  i t  is  
th e  sam e  p re s s u re .

Q. D o n ’t  y o u  k n o w  i t  is ?  A . I t  d o n ’t  ta k e  
so  m u c h  p re s s u r e  th o u g h .

10
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40
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Q. N o , o f  c o u rs e  n o t ,  b u t  y o u  kn o w  i t  is  th e  
sa m e  p ip e , th e  sa m e  ta n k ,  d o n ’t  y o u ?  A . W ell, 
w e  h a v e  g o t a n o th e r  l in e  th e re .

Q. H o w  lo n g  h a v e  y o u  b een  a  co n d u c to r?  A. 
A b o u t 2 9  y e a rs .

Q. W e re  y o u  ev e r a n  e n g in e e r?  A. N o, s ir
Q. Y o u  n e v e r  s tu d ie d  a n y th in g  a b o u t th e  engine? 

A . N o, s ir .
Q. B u t  w i th  y o u r  f a m i l ia r i ty  w ith  th e  engine 

d o n ’t  y o u  k n o w  a s  m a t te r  o f f a c t  t h a t  i t  is  the 
sa m e  a i r  p re s s u r e  t h a t  w o rk s  th e  b ra k e  th a t  w orks 
th e  b e ll?  A . N o ;  I  d o  n o t.

Q. I  th o u g h t  y o u  s a id  y o u  d id  k n o w ?  A. W ell, 
I  su p p o s e  i t  is  f ro m  th e  p u m p  b u t  I  n e v e r looked a t 
th e  a i r  p r e s s u r e  o n  th e  p ip e  to  see how  i t  w orked.

Q. I n  r e p ly  to  a  q u e s t io n  o f  th e  c o u r t  you 
s a id  t h a t  th e  e n g in e  ta n k ,  th e  en d  of the 

20  ta n k  w a s  a b o u t  2 0  f e e t  f ro m  th e  c ro ss in g ?  A. 
Y es, s i r ;  a s  n e a r  a s  I  c o u ld  ju d g e —

Q. H o ld  on , y o u  d o n ’t  k n o w  w h a t I  am  going 
to  a sk . A . Y e s ; I  know .

Q. — w h e n  y o u  f ir s t  sa w  th e  au to m o b ile , is  th a t  
t r u e ?  A . T h a t  is  a b o u t  2 5  fe e t, 2 0  o r  25  feet from  
th e  c ro s s in g .

Q. Y o u  s a id  o n  y o u r  d i r e c t  e x a m in a tio n  a  few 
m in u te s  b e fo re  t h a t  i t  w a s  40  fe e t o r  m o re /  A. 
N o ;  I  d o n ’t  th in k  so.

8 0  Q . I  th in k  so . D id n ’t  y o u  say  th a t?  A. I  
m ig h t  h av e , I  c o u ld  n o t  say , I  d o n ’t  th in k  so 

th o u g h .
Q. D o  y o u  m e a n  to  s a y  th a t  y o u  d id  n o t  say  a 

few  m in u te s  b e fo re  y o u  h a d  j u s t  sa id  th a t?  A. 
I  s a id  i t  m ig h t  h av e  b ee n  2 0  o r  2 5  feet.

Q. D id n ’t  y o u  sa y  4 0  fe e t?  A . N o ; I  d id  not

m e a s u re  i t .  ,
Q. O f c o u rs e  y o u  d id  n o t  m e a su re  i t . A. 1 coum

Q. Y o u  d id n ’t  m e a s u re  h o w  f a r  th e  au tom obile  
w a s  f ro m  th e  c ro s s in g  e i th e r?  A . N o, s ir.
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Q. B u t  y o u  th in k  th e y  w e re  b o th  a b o u t  th e  sam e  
d is ta n c e  f ro m  th e  c ro s s in g ?  A . I  sh o u ld  th in k  
a b o u t th e  sam e  d is ta n c e .

Q. W h e n  y o u  sa w  th e  a u to m o b ile ?  A . Y es, 
s ir .

Q. W a s  y o u r  h e a d  o u t  o f  th e  w in d o w ?  A . Y es, 
s ir.

Q. W e re  y o u  lo o k in g  f o r  a u to m o b ile s ?  A . 1 
w a s lo o k in g  b a c k w a rd s ,  t h a t  is  w h a t  I  w a s  p u t  u p  10 
th e re  fo r .

Q. Y o u  w e re  lo o k in g  fo rw a rd , w e re n ’t y o u ?  A . 
F o rw a r d  w o u ld  b e  th e  w a y  th e  e n g in e  ra n .

Q. Y o u  w e re  lo o k in g  a h e a d  o f  th e  t r a c k  to w a rd  
th e  c ro s s in g ?  A . Y es, s i r ;  lo o k in g  w e st.

Q. F o r  th e  p u rp o s e  o f n o t i fy in g  th e  e n g in e e r  
if  y o u  sa w  a n y  d a n g e r?  Y o u  k n ew  th is  w a s  <1 
d a n g e ro u s  p la c e , d id n ’t  y o u ?  A . O h th e re  is  q u ite  
a  n u m b e r  o f  th e m  d a n g e ro u s . 20

Q. Y o u  k n e w  th i s  c ro s s in g  w a s  e sp e c ia lly  d a n g e r ­
o u s  d id n ’t  y o u ?  A . O h, y es , s ir .

Q. I t  w a s  so  re co g n ized , w a s n ’t  i t ,  b y  a l l  m en , 
by y o u  m en  a n y h o w ?  A . Y es, g o in g  u p  w ith  th e re  
w ith  a n  e n g in e  ru n n in g  b a c k w a rd s ; I  su p p o se .

Q. Y o u  h a d  to  be e sp e c ia lly  c a r e f u l  th e re ,  d id n ’t  
y o u ?  A . O h, w e  d id n ’t  r u n  th e  sam e  a m o u n t o f 
speed.

Q. B e c a u se  y o u  k n e w  i t  w a s  a  p a r t i c u la r ly  
d a n g e ro u s  c ro s s in g , th i s  o ne  h e re , 2 7 t h  S tr e e t ,  i s n 't  30 
th a t  a  f a c t?  A . I t  i s  no  m o re  d a n g e ro u s  th a n  a n y  
o th e r  c ro s s in g  I  k n o w  of.

Q. I t  h a s  g o t a  b ig  b o a rd  fe n ce  o r  p ic k e t  fen ce  
a lo n g  th e r e  a n d  b ru s h , h a s n ’t  i t ,  c lo se  u p  to  th e  
tra c k ?  A . Y es, i t  h a s  g o t a  b o a rd  fe n ce  o r  p ic k e t  
fence on  o n e  s id e .

Q. A n d  b ru s h ,  a n d  s m a ll  w eeds, a n d  u n d e r b ru s n  
r ig h t  u p  to  th e  t r a c k ?  A . I  d id  n o t  see  n o  b ru s h .

Q. Y o u  n e v e r  sa w  a n y ?  A . N o  b ru s h , n o ;  th e re  
w as som e l i t t l e  w eed s th e re ,  s m a ll  w eed s , I  sa w  40  
no  u n d e rb ru s h .
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Q. H o w  h ig h  w e re  th o se  sm a ll  w eeds, how 
h ig h  d id  th e y  g ro w ?  A . W e ll, in  th e  su m m er tim e 
th e y  a r e  h ig h e r  th a n  in  th e  fa ll ,  o f cou rse , I  never 
m e a s u re d  ho w  h ig h  th e y  w ere.

Q. W e re  y o u  ta k in g  sp e c ia l c a re  b ecause  i t  is  
a  d a n g e ro u s  c ro s s in g ?  A . N o t  p a r tic u la r ly ,  1 
w a s  w a tc h in g  th e  s a m e  a s  I  a lw a y s  do.

Q. Y o u  a lw a y s  w a tc h  th e re , d o n ’t  y o u ?  A.
10 Y es, s ir .

Q. H o w  f a r  w a s  y o u r  te n d e r  fro m  th e  c rossing  
w h e n  th e  f i r s t  a u to m o b ile  w e n t b y ?  A. Well* 
n o w , I  co u ld  n o t  say , so m e th in g  lik e  200 feet, 
i t  m ig h t  n o t  h a v e  b een  th a t  fa r .

Q. I t  m ig h t  h av e  b ee n  50  fe e t?  A . Oh, i t  w as 
m o re  th a n  50  fee t.

Q. I t  c o u ld  n o t  h av e  b een  50  fe e t?  A. I  say 
i t  w a s  m o re  th a n  50  fee t.

2 0  Q. W a s  th e  b e ll r in g in g  a f te r  th e  locom otive 
c a m e  to  a  s to p  fo llo w in g  th e  co llis io n ?  A. On 
th e  c o llis io n ?  W e ll  w e  m ig h t  hav e  been  over the 
c i r c u i t ,  t h a t  I  d o n ’t  know .

Q. N o , I  m e a n  th e  e n g in e  b e ll, th e  b e ll on tne 
e n g in e , w a s  t h a t  r in g in g  a f te r  th e  locom otive 
c a m e  to  a  s to p ?  A . Y es, s i r ;  i t  r a n g  a ll  the  w ay 
d o w n  th e  c ro s s in g  u n t i l  a f te r  th e  acciden t,

Q. A n d  i t  w a s  s t i l l  r in g in g  w hen  i t  stopped? 

A . Y es, s ir .
30  Q. W a s  i t  b e in g  r u n g  b y  y o u  o r  b y  th e  eng ineer?

A . I t  is  r u n g  b y  a ir .
Q. A ll  th e  t im e ?  A . Y es, s ir .

40
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Lemuel Van B uskirk, recalled as witness on 
behalf of the defendant, testifies as follow s:

Direct Examination by Mr. Hobart;. . .

Q. I  w a n t  y o u  to  e x p la in  f u r th e r  how , t h a t  
a u to m a tic  b e ll  w a s  operated a n d  w h e th e r  th e r e  w as 
a n y  c o n n e c tio n  b e tw e en  i t  a n d  th e  a n g le  co ck  o r  
hose t h a t  y o u  s a id  t h a t  w a s  b ro k e n ?  A . N o , s i r ;  
th e  a n g le  co ck  w a s  c o n n e c te d  to  th e  t r a i n  lin e  
a n d  th e  b e ll  w a s  r u n g  f ro m  th e  m a in  re s e rv o ir  
p re ssu re .

Q. T h e  b ro k e n , a n g le  cock, h a d  t h a t  a n y  effec t 
on  th e  o p e ra t io n  o f  'th e  b e ll?  A . N o t if  y o u r  
b ra k e  is  n o t  on , th e  a i r  b r a k e  w o u ld  .b e  effec ted  
b u t  th e  a i r  in  th e  b e i i  w o u ld  n o t  b e  e ffec ted  b y  
it. •

Q. N o t  i f  fh e  .b ra k e  is  n o t  on. W h e re  w a s  i t  
on  th is  d a y ?  .A. T h e  b e ll on  th e  e n g in e  a s  so o n  sq  
as w e got, g o in g  I  p u l le d  th e  b e ll  o n  th e  e n g in e  
a n d  se t i t  g o in g , a n d  le f t  i t  th e re .

Cross Examination by Mr. Dixon :
Q. Y o u  o p e n  y o tir  v a lv e  to  r in g  y o u r  b e ll, 

d o n ’t  y o u ?  A . T h a t  i s  a  s e p a r a te  v a lv e , yes, s i r ;  
th a t  is  n o t  th e  b r a k e  v a lv e , th e  a i r  v a lv e  t h a t  is  
co n n ec ted  f ro m  th e  m a in  reservo ir..

Q. T h e  v a lv e  t h a t  o p e ra te s  th e  b e ll  is  a  v a lv e  
th a t  c o n tro ls  th e  a i r  f ro m  th e  ta n k ?  A . N o, s i r ;  
th e  a i r  t h a t  co m es f ro m  th e  m a in  re s e rv o ir  to  
t h a t  v a lv e  a n d  f ro m  t h a t  - v a lv e  f to  th e  b e ll does 
n o t go to  th e  t a n k  a t  a i l , 1 i t  h a s  n o  c o n n e c tio n  
w ith  th e  ta n k .

Q. I t  h a s  to  com e? f ro m  th e  sa m e "p la c e j-  w h e re  
is th e  p r e s s u r e ?  A . F ro m  th e  m a in  re s e rv o ir .

Q: T h a t  is  w h e re  a l l  th e  a i r  com eS' fro m . A .
T h a t  is  w h e re  a l l  th e  aii*‘ cbiftes f r o m  b u t  y o u  g e t  
it  f ro m  a  d if fe re n t  v a lv e . 4 0
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Q . T o  a llo w  t h a t  b e ll  to  r in g  you. h av e  to  open 
t h a t  v a lv e , d o n ’t  y o u ?  A . N o t  th e  b ra k e  valve, 
n o , s ir .

Q. N o t  th e  b r a k e  v a lv e  o f  c o u rse  b u t  y o u  open 
th e  a i r  v a lv e ?  A . Y es, s ir .

Q. A n d  t h a t  th e n  g e ts  i t s  fo rce  fro m  th e  m ain  
re s e rv o ir ,  d o e sn ’t  i t ?  A . Y es, s ir.

Q. W h e n  th e  a i r  v a lv e  is  o p en  t h a t  a i r  is  forced 
10 u p  th r o u g h  th e  p ip e  to  th e  b e ll a n d  keeps i t  

r in g in g ?  A . Y es, s ir .
Q. N ow , w i th  r e g a rd  t o  y o u r  d i r e c t  valve and  

c o u p lin g  v a lv e , b a c k  o f y o u r  te n d e r  t h a t  w as the 
o n e  t h a t  w a s  b ro k e n ?  A . Y es, s ir .

Q. T h a t  w a s  th e  o n e  t h a t  com es fro m  th e  d ire c t 
t a n k ?  A . Y es, s ir .

Q. F r o m  th e  ta n k ?  A . I t  h a s  to  go th ro u g h  the 
valv e .

20 Q. F r o m  th e  m a in  re s e rv o ir?  A . Y es, s ir.
Q. A n d  i f  y o u  b re a k  t h a t  y o u  c a n n o t o p era te  

y o u r  b ra k e ?  A . N o , s i r  n o t  i f  y o u  h o ld  your 
b ra k e  v a lv e  dow n .

Q. W h a t  b ra k e  v a lv e ?  A . T h e  e n g in e e r’s b rake  
v a lv e , y o u  c a n  h o ld  t h a t  i f  y o u  w a n t  to— yo u  can  
h a v e  a  h u n d re d  p o u n d s  in  y o u r  m a in  ta n k  an d  
n o t  h av e  a n  o u n ce  in  y o u r  v a lv e  if  y o u  do n ’t 
h o ld  t h a t  h a n d le  d o w n .

Q. Y o u  sa id  in  y o u r  d ire c t  e x a m in a tio n  th a t  
th a t  c o n n e c tio n  w a s  b ro k e n ?  A . Y es, s ir.

Q. A n d  b e c a u se  i t  w a s  b ro k e n  y o u  co u ld n ’t  re ­
le a s e  y o u r  b ra k e ?  A . Y es, s ir .

Q. A n d  th e  v a lv e  in  y o u r  h a n d  w a s  positive ly  
o u t  o f  o rd e r?  A . I t  w o u ld n ’t  re le a se  th e  b rakes.

Q. T h e re  w a sn ’t  a n y th in g  y o u  co u ld  do th a t  
y o u  c o u ld  re le a s e  th e m ?  A. I f  I  h a d  re le a sed  m ine 
i t  w o u ld  h a v e  le f t  a l l  th e  o x y g en  r u n  o u t  o f the 
m a in  re s e rv o ir  b u t  a s  lo n g  a s  I  h e ld  i t  i t  w as 

40  a l l  r ig h t .
Q. W h a t  d iffe ren ce  d id  i t  m ak e  i f  yo u  le t i t
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out or not, your engine was not running? A. 
No, sir.

Q. Y o u  w e re  s to p p e d ?  A . Y es, s ir .
Q. W h y  d id n ’t  y o u  o p e n  i t ?  A . I  w o u ld  h a v e  

to  s to p  i t  g r a d u a l ly  a n d  leav e  i t  o u t  t h a t  w a y  
a n d  th e n  I  w o u ld  h av e  to  re f ill  th e  ta n k  w ith  th e  
p u m p .

Q. D id n ’t  som e k in d  h e a r te d  c i t iz e n  a s k  y o u  to  
p le a se  b a c k  u p  so  th e y  c o u ld  g e t  th e  b o d ie s  o u t  
o f—  A. Y es, s ir .

Q. S o  th e y  c o u ld  g e t  th e  b o d ies  o u t  o f  th e  
w re c k ?  A . I  d id n ’t  see th e  bod ies.

Q. A n d  d id n ’t  y o u  te l l  th e m  t h a t  y o u  c o u ld n 't  
re le a se  y o u r  b ra k e s ?  A . Y es, s ir .

Q. A n d  d id n ’t  y o u  see a  m a n  co m e u p  th e r e  
w ith  a  c ro w b a r?  A . I  d id n ’t  see th a t .

Q. W h y  d id n ’t  y o u  re le a se  th e  a i r  a n d  o p en  
th e  b ra k e s ?  A . I t  w o u ld  s im p ly  h a v e  g o n e  o u t  
in  th e  a tm o s p h e re  a n d  w o u ld  n o t  h av e  d o n e  a n y  
good.

Q. Y o u  s a id  a  m o m e n t a g o  t h a t  i f  y o u  d id  t h a t  
y o u  w o u ld  h a v e  e x h a u s te d  y o u r  a i r  p re s s u re ,  i s n 't  
t h a t  r ig h t?  A . I  s a id  t h a t  t h a t  w o u ld  h av e  a l l  
gone o u t  o f  th e  m a in  ta n k  a n d  w o u ld  n o t  h a v e  
re le a se d  th e  b ra k e s .

Q. Y o u  w e re  in  a  p o s i t io n  th a t  y o u  c o u ld  h a v e  
re le a se d  th e m ?  A . N o t  w i th o u t  b e in g  b led  o u t.

Q. W h a t  d o  y o u  m e a n  by  th a t ?  A . I  w o u ld  
h av e  b le d  o u t  a l l  th e  a i r  in  th e  m a in  ta n k .

Q. I t  w o u ld  h a v e  re le a se d  th e  b ra k e s ?  A . N o, 
s ir.

Q. I f  y o u  h a d  b le d  th e  a i r  o u t  y o u  c o u ld  h a v e  
re le a sed  th e  b ra k e s ?  A . N o, s i r ;  i t  w o rk s  w ith  
th is  t r i p l e  a c t io n ;  a f t e r  y o u  re le a se  i t  th e  p u m p  
h a s  to  p u m p  th e  a i r  in  a g a in .

Re-Direct Examination by Mr. Hobart:

Q. Y o u  m e a n  i f  y o u  re le a s e  th e  a i r  y o u  h a v e

DO

eo

30

40
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t o  re f ill  th e  ta n k  w ith  th e  p u m p s  a g a in ?  A. 
Y es, s ir .

Q. A n d  w o u ld  t h a t  re le a se  th e  v a lv e ?  A. No, 
s i r ;  n o t  n e c e s sa r ily .

Q. I s  t h a t  th e  sam e  o n e  t h a t  m ak es  th e  bell 
r in g ?  A . Y es, s ir .
By J uror No. 1:

Q. A re  th e  b ra k e s  h e ld  b y  th e  a i r  in s id e?  A. 
I t  is  a  t r ip le  a c tio n  a n d  i t  is  h e ld  th e re  an d  m 
o rd e r  f o r  y o u  to  re le a se  th e m  y o u  hav e  to  le t it 
o u t  g r a d u a l ly  a n d  th e n  fill i t  a g a in ; y o u  see i t  is 
a  p e c u l ia r  w a y  i t  w o rk s , a n d  w ith  t h a t  sy stem  if 
y o u  c a n ’t  re le a se  y o u r  l in e  e n o u g h  to  re lease  i t  you 
h av e  to  co lo n iz e  i t  a g a in  in  o rd e r  th a t  you  can 
re le a s e  y o u r  b ra k e s  t h a t  w ay .

Q. T h a t  is  a ll .

Howard Luce, sworn as a witness on behalf 
of the defendant, testifies as follows:

D irect Examination by Mr. Hobart :

Q. W h e re  a r e  y o u  e m p lo y e d ?  A . I n  th e  signal 
to w e r , P a r k  A v e n u e  c ro ss in g .

Q. I s  P a r k  A v e n u e  w e s t  o f  E a s t  T w enty-seventh  
S tr e e t?  A . Y es.

Q. H o w  f a r  w e s t?  A . A b o u t fo u r te e n  h undred  
30  fe e t.

Q. W e re  y o u  th e re  on  th e  a f te rn o o n  of the 
tw e n ty  se v e n th  o f S e p te m b e r , 1 9 1 3 ? A. I  was.

Q. H o w  h ig h  w a s  y o u r  to w e r  above th e  track s?  
A . T h e  floo r o f th e  to w e r , y o u  m ean ?

Q. Y es. A . W h y , a b o u t  tw e lv e  o r  fo u rte e n  teet, 
I  s h o u ld  say .

Q. C a n  y o u  see T w e n ty -se v e n th  S tre e t  fro m  your 
to w e r?  A . Y es, s i r .

4Q Q. H o w  m u c h  f u r th e r  east th a n  Twenty-seventh 
S tr e e t  c a n  y o u  see? A . W h y , e a s t  o f  Thirty-first 
S tr e e t ,  a r o u n d  th e  c u rv e . ______
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Q. D id  y o u  see  th i s  l ig h t  e n g in e  c o m in g ?  A .
I  d id .

Q. W e re  y o u  in  y o u r  to w e r  a t  t h a t  t im e ?  A .
I  w as. ,

Q. I n  which direction were you looking? A. 
E a s t .

Q. WTh e re  w a s  t h a t  e n g in e  w h en  y o u  f i r s t  sa w  
i t?  A . W h y , j u s t  a r o u n d  by  th e  c u rv e  a t  th is  s id e  
o f V re e la n d  A v en u e . 10

Q. D id  y o u  w a tc h  i t  a s  i t  c a m e  a lo n g ?  A . 1 
w a tc h e d  i t  u n t i l  i t  g o t o u t  o f m y  s ig h t.

Q. D id  y o u  h e a r  a n y  w h is t le  b lo w n  f ro m  t h a t  
e n g in e ?  A . Y es.

Q. W h a t  w h is t le s  d id  y o u  h e a r?  A . T w o  lo n g  
a n d  tw o  s h o r t .

Q. W h e re  w a s  th e  e n g in e  w h e n  y o u  h e a rd  t h a t  
w h is tle , a s  n e a r  a s  y o u  c a n  te l l  f ro m  w h e re  y o u  
w ere?  A . W h y , h e  w a s  n o t  q u ite  in  m y  s ig h t  
a r o u n d  th e  c u rv e . * I  h e a rd  th e  w h is t le  a n d  ju s t  20 
a s  I  h e a rd  th e  w h is t le  h e  a p p e a re d  in  m y  s ig n t  
a ro u n d  th e  c u rv e  b y  T h ir ty - f i r s t  S tre e t .

Q. D id  y o u  h e a r  a n o th e r  w h is t le  a f te rw a rd s ?
A. Y es, s ir .

Q. W h e re  w a s  th e  e n g in e  th e n ?  A . J u s t  b y  
T h ir ty - f i r s t  S tr e e t ,  w e st.

Q. W h a t  k in d  o f  a  w h is t le  w a s  t h a t ?  A . T w o 
lo n g  a n d  tw o  s h o r t .

Cross Examination by Mr. Dixon :

Q. W e re  th o s e  th e  l a s t  y o u  h e a rd ?  A . Y es.
Q. A f te r  T h ir ty - f i r s t  S t r e e t?  A . A f te r  h e  p a s se d  

T h ir ty - f ir s t  S t r e t  t h a t  w a s  th e  la s t :
Q. W e ll ,  th e  l a s t  o n e  y o u  h e a rd  w a s  a b o u t a t  

T h ir ty - f ir s t  S t r e e t?  A . W e s t  o f  T h ir ty - f i r s t  S tr e e t .
Q. A n d  h o w  f a r  w e s t o f  T h ir ty - f i r s t  S tr e e t?

A. I  c o u ld  n o t  s e e ; h e  w a s  to o  f a r  aw ay .
Q. C a n  y o u  g iv e  u s  a n y  id e a ?  A . N o , s i r ;

40
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I  c a n n o t  b e c a u se  b e  w a s  w e s t o f T h irty -firs t 
S t r e e t ;  I  c o u ld  n o t  te l l  y o u  b ec au se  I  w as up 
ab o v e  th a t .

Q. I t  m ig h t  h a v e  b een  T w e n ty -sev en th  S tree t, 
a s  f a r  a s  y o u  c a n  s a y ?  A . N o.

Q. H o w  do  y o u  k n o w ?  A . B eca u se  I  know  fie 
w a s  n o t  to  T w e n ty -se v e n th  S tre e t .

Q. Y o u  d o  n o t  k n o w  h o w  f a r  f ro m  T h irty -firs t 
1 S t r e e t  i t  w as, do  y o u ?  A . H e  w a s  a t  T h irty  - 

f i r s t  S tr e e t .
Q. B y  T h ir ty - f i r s t  S tr e e t?  A . Yes.
Q. Y o u  m e a n  h e  h a d  p a s se d  o v e r?  A . Yes.
Q. B u t  y o u  c a n n o t  s a y  w h e re ?  A . A b o u t m id­

w a y  b e tw een .
Q. A b o u t  m id w a y  b e tw e en  T h ir ty - f ir s t  S tre e t 

a n d  T w e n ty -se v e n th  S tr e e t?  A . P ro b a b ly  a  li tt le  
n e a r e r  T h ir ty - f i r s t  S tre e t .

20  Q. A n d  t h a t  w a s  th e  l a s t  w h is t le  th a t  y«u 
h e a r d ?  A . Y es.

Walter S. Caffrey, s w o rn  a s  a  w itn e ss  on  De­
h a l f  o f  th e  d e fe n d a n t,  te s tif ie s  a s  fo llo w s:

D irect Examination by Mr. Hobart:

Q. Y o u  a r e  e m p lo y ed  by  th e  S u sq u e h a n n a  Rail* 
ro a d ?  A . Y es.

Q. A s  a  te le g ra p h  o p e ra to r ,  I  believe? A. Yes.
Q. W e re  y o u  w o rk in g  fo r  t h a t  co m p an y  on  tue 

tw e n ty -se v e n th  o f S e p te m b e r , 1 9 1 3 ? A. Yes.
Q. W h e re  w e re  y o u  lo c a te d  th a t  d a y ?  A. I  w as 

a g e n t  a t  D u n d e e  L a k e  s ta t io n .
Q . D u n d e e  L a k e  is  e a s t  o f T w en ty -sev en th  S tree t 

c ro s s in g , is  i t  n o t?  A . Y es, s ir .
Q. A n d  i t  is  b e tw e en  T w en ty -sev en th  S tree t 

a n d  P a s s a ic  J u n c t io n ?  A. Y es, s ir .
40 Q. W e re  y o u  th e r e  a b o u t  five-forty-five in  tfie 

e v e n in g  o f t h a t  d a y ?  A. Y es, s ir .
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Q. D id  y o u  see  a  l ig h t  e n g in e  b a c k in g  u p  on  tn e  
w e s tb o u n d  t r a c k ?  A . Y es, s ir .

Q. W h e re  w e re  y o u  w h e n  t h a t  e n g in e  a p p ro a c h e d ?  
A . W h y , s ta n d in g  u p  in  th e  b a y  w in d o w  o f  th e  
s ta t io n .

Q. D id  y o u  see i t  go  b y ?  A . Y es, s ir .
Q. D id  y o u  n o tic e  w h e th e r  th e r e  w a s  a n y  bell 

o n  th e  e n g in e ?  A . W h y , I  h e a rd  th e  bell. 1 
d id  n o t  lo o k  a t  i t  b u t  I  h e a rd  th e  b e ll.

Q. A s th e  e n g in e  p a s s e d 'y o u r  s ta t io n ?  A . Y es.
Q. D id  y o u  o b se rv e  a n y th in g  a b o u t  a n y  

w h is t le s ?  A . W h y , th e y  b lo w ed  c o m in g  to w a rd s  
th e  s ta t io n ,  I  su p p o se  f o r  th e  D u n d e e  L a k e  c ro s s ­
ing .

Q. T h e re  i s  a  c ro s s in g  n o t  v e ry  f a r  f ro m  y o u r  
s ta t io n ?  A . Y es, a b o u t f if ty  fee t.

Q. A f te r  th e  e n g in e  p a s se d  y o u r  s ta t io n  d id  
y o u  p a y  a n y  f u r th e r  a t te n t io n  to  i t ?  A . N o, 
s ir .

Cross Examination by Mr. Dixon:

Q. T h a t  e n g in e  p a s se s  p r e t t y  n e a r ly  ev e ry  d ay , 
does i t  n o t?  A . M o stly — w e ll, I  w a s  o n ly  th e re  
a b o u t a  m o n th  ta k in g  th e  p la c e  o f th e  a g e n t  w n o  
w a s  o ff o n  v a c a tio n .

Q. I  s a y  i t  p a s s e s  th e re  a b o u t e v e ry  d a y ?  A . 
I  g u ess  i t  d o e s ; yes.

Q. Y o u  d id  n o t  k n o w  th a t  th e re  w a s  a n  a c c id e n t  
g o in g  to  o c c u r  a t  T w e n ty -se v e n th  S tr e e t ,  d id  y o u ?  
A. N o, s i r .

Q. W h e n  d id  y o u  le a r n  a b o u t t h a t?  A . W h y , 
th e  f i r s t  in d ic a t io n  o f a n y  t ro u b le  w a s  w h e n  we 
g o t to  Y re e la n d  A v en u e , 1 b e liev e  th e  t r a i n  w a s  
s to p p e d  in  o r d e r  to  b e  c a r te d  in to  th e  b lo ck .

Q. T h a t  i s  w h e n  y o u  le a rn e d  o f i t ?  A . T h a t  
is, th e re  w a s  som e in d ic a tio n  of som e t ro u b le  o n  
th e  t r a c k  so m ew h ere .
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Q. Y o u  w e re  u s in g  th e  w ire ?  A . N o, s i r ;  there  
w as n o  w ire  th e re  in  o u r  s ta t io n .

Q. D id  y o u  h e a r  o f  th e  a c c id e n t befo re  the 
n e x t  d a y ?  A . Y es, s ir .

Q. W h e n  d id  y o u  h e a r  o f i t ?  A. W hy , I  le ft 
th e  s ta t io n  a b o u t te n  m in u te s  a f te r  s ix  o n  T ra in  
9 5 5 , a n d  a s  th e  t r a i n  s la c k e n e d  u p  a t  th e  scene 
o f th e  a c c id e n t  I  g o t  off.

1 Q. Y o u  w e n t a w a y  a t  n in e  fifty-five, fo u r m* 
five h o u rs  a f t e r  th e  a c c id e n t?  A . N o ; t r a in  955 .

Q. F o u r  o r  five h o u rs  a f t e r  th e  ac c id en t?  A. 
N o , s i r ;  I  l e f t  th e  s ta t io n  te n  m in u te s  a f te r  six.

Q. I t  w a s  th e n  y o u  le a rn e d  o f th e  acciden t?  
A . Y es.

Q. T h a t  is  w h a t  fixes i t  in  y o u r  m in d  th a t 
y o u  s to o d  in  th e  w in d o w  a n d  w a tc h e d  th a t  tra m  
go  b y ;  t h a t  is  w h a t  fixes in  y o u r  m in d  th e  fac t 

s o  t h a t  y o u  s to o d  in  th e  w in d o w  w a tc h in g  th is 
e n g in e  a n d  h e a r in g  th e  b e ll r in g ?  A . No, sir.

Q. W h a t  is  i t  t h a t  fixes t h a t  in  y o u r  m in d ?  A. 
T h a t  th e  b e ll  w a s  r in g in g ?

Q. O n  th i s  p a r t i c u la r  d ay . A . W h y , I  heard  
th e  e n g in e  c o m in g , a n d  I  k n ew  i t  w a s  n o t  tim e for 
a  p a s s e n g e r  t r a in .

Q. Y o u  h e a rd  t h a t  e n g in e  co m in g  th e re  every 
d a y ?  A . N o , s i r ;  n o t  ev e ry  d ay .

Q. W e ll ,  p r e t t y  n e a r ly  ev e ry  d a y ?  A. W ell, 
3 0  I  su p p o se  i f  I  a m  w o rk in g  a t  t h a t  p o in t  I  w ould

Q. W h a t  w e re  y o u  d o in g  th e  d a y  p r io r  u  
th is  d a y  y o u  l a s t  h e a rd  th e  en g in e  co m ing? A. 
I  c o u ld  n o t  s a y  o n  th i s  p a r t i c u la r  en g in e  because 
th e r e  a r e  se v e ra l e n g in e s  c o m in g  a lo n g  in  the 

sa m e  p o s itio n .
Q. W h a t  w e re  y o u  d o in g  w h e n  th is  engine 

w e n t b y  th e  t im e  l a s t  b e fo re  th i s  occasion? A. 
W e ll ,  I  c o u ld  n o t  ju s t  e x a c tly  say .

_n Q. O f c o u rse  y o u  c o u ld  n o t?  A. N o, sir.
Q. W h y  c o u ld  y o u  sa y  o n  th is  occasion  any
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m o re  th a n  o n  a n y  o th e r  o c c a s io n ?  A . I  w as s i t ­
t in g  th e re  p ro b a b ly  d o in g  a  l i t t l e  w r i t in g , o r  so m e­
th in g  o f  t h a t  s o r t ,  w h e n  t h i s . e n g in e  com e a lo n g . 
O f c o u rse , n o t  b e in g  t im e  fo r  a  p a s s e n g e r  t im e  
i t  n a tu r a l ly  a t t r a c t e d  m y  a t te n t io n .

Q. I t  n a t u r a l l y  a t t r a c t e d  y o u r  a t t e n t io n  be­
fo re  b e c a u se  th is  w as  n o t  th e .  f i r s t  t im e  fo r  t n a t  
t r a in  to . g o  a lo n g  th e re ?  A . N o.

Q. W h y  d o n ’t  y o u  t e l l  u s  .a b o u t th e  la s t  tim e  
b e fo re  t h a t  w h e n  i t  w e n t b y  a n d  a t t r a c te d  y o u r  
a t te n t io n ?  A . W e ll ,  I  h a v e  seen  th e m  m o s tly  
ev e ry  t im e  ¡ t h a t  I  w o rk e d  th e re , I  su p p o se .

Q. T e ll  u s  w h a t  y o u  w e re  d o in g  w h e n  i t  l a s t  
w e n t b y  b e fo re  t h i s  o cc as io n . A . W e ll, t h a t  
w o u ld  b e  im p o ss ib le  to  te ll.

By Mr. Hobart :
Q. Y o u  d id  n o t  h a v e . a n  » a c c id e n t  o n  a n y  o th e r  

t im e  e x c e p t -th is o c c a s io n ?  A . N o, s i r .
i. Q. W o u ld  t h a t  h e lp  y o u  to  re m e m b e r w h a t  h a p ­

p en e d  o n  th i s  d a y ?  A . Y es, s ir .

By Mr. Dixon :
Q.. Y o u  j u s t  to ld  m e i t  d id  n o t. >1 a sk e d  y o u  

a b o u t th a t .  A . T h a t  is  w h a t  m a d e  m e re m e m b e r 
s in ce  t h a t  t im e  u n t i l  to d a y .

Q. T h e re  w a s ’ n o  a c c id e n t  w h e n  y o u  lo o k ed  
a t  th é  e n g in e  g b in g  b y ?  A . N o , s ir .

Q. Y o u  d id  n o t  know . th e re  w a s  g o in g  to  b e  a n  
àc c îd en t? ' A . N o , s ir .

Q. Y o u  d id  n o t  k n o w  th e r e  w a s  a n y  a c c id e n t  
u n t i l  h o u rs  a f tè r w à r d s ?  A . U n t i l  a b o u t  te n  m in ­
u te s  a f te r .
' Q. Y o u  d id  n o t  k n o w , w h e n  t h a t  e n g in e  w e n t  

by, t h a t  y o u  w e re  g o in g  to  b e  c a lle d  u p o n  to  
s w e a r  t h a t  y o u  h e a r d  th e  b e ll r in g in g ?  A . N o , 
sir.

Q: Y o u  d id  n o t  k n o w  w h e n  t h a t  e n g in e  w e n t 
by, i f  you; Were- g o in g  -to ;be c a lle d  u p o n  to  s w e a r
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t h a t  th e  w h is t le  w a s  b lo w n  d id  y o u ?  A. No, sir.
Q. T h en , w h y  do  y o u  sa y  t h a t  y o u  w e re  s ta n d ­

in g  in  th e  w in d o w  a n d  h e a rd  th i s  b e ll?  A. B e­
c a u se —

B y  M r . H o b a r t :

Q. F in is h  y o u r  a n sw e r. A . W e ll, I  ju s t  re ­
m e m b e r o f s ta n d in g  u p , t h a t  is  a l l ,  a n d  w a tch ing  

10 i t  g o in g  by.
Q. T h a t  i s  th e  o n ly  t im e  th e re  ev e r w a s  an 

a c c id e n t  to  t h a t  en g in e , a s  f a r  a s  y o u  know ? A. 
A s f a r  a s  I  k n o w  of, yes, s ir .

L e m u e l  P a u l is o n , sw o rn  a s  a  w itn ess  on  Be­
h a l f  o f  th e  d e fe n d a n t,  te s tif ie s  a s  fo l lo w s :

__D ir e c t  E x a m in a t io n  b y  M r . H o b a r t :20
Q. Y o u  a r e  a  r a i l r o a d  c o n d u c to r , M r. P a u liso n ?  

A . Y es, s ir .
Q. H o w  lo n g  h av e  y o u  w o rk e d  fo r  th e  Sus­

q u e h a n n a  B a i l ro a d ?  A . T h ir ty - tw o  yea rs .
Q. W e re  y o u  in  c h a rg e  of th e  p a s s e n g e r  tra in  

n u m b e r  9 1 7  o n  th e  tw e n ty -se v e n th  o f S ep tem b er , 

1 9 1 3 ? A . Y es, s ir .
Q. I t  w a s  a  w e s tb o u n d  t r a in ,  w as  i t  n o t?  A. 

Y es, s ir .
3 0  q . W h e re  w a s  y o u r  l a s t  s to p  b e fo re  you  got 

to  T w e n ty -se v e n th  S tr e e t?  A . J e r s e y  C ity . E x ­
cu se  m e. B e fo re  w e g o t to  T w en ty -sev en th  S tree t 
w e  w e re  flag g ed  a t  o r  n e a r  T h ir ty -f irs t  S tree t.

Q. B e fo re  t h a t  w h e re  w a s  y o u r  l a s t  s to p ?  A. 
W e m a k e  n o  s to p s  b e tw e en  J e r s e y  C ity  a n d  P a te r ­

son .
Q. Y o u  s to p  a t  B ro a d w a y ?  A . Yes.
Q. So, y o u  a r e  a n  e x p re ss  t r a in ?  A. E xp ress  

t r a i n  f ro m  J e r s e y  C i ty ;  yes, s ir .
Q. Y o u  sp o k e  o f b e in g  flagged  e a s t  o f  T w en ty -

se v e n th  S tr e e t?  A . Y es.

40
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Q. D id  y o u r  t r a i n  s to p ?  A . Y es, s ir .
Q. D id  y o u  g e t  o u t?  A . I  j u s t  g o t o u t  o n  th e  

p la tfo rm , a n d  th e  e n g in e e r  p ro c e e d e d ; h e  p ic k e d  
th e  flag  u p .

Q. H o w  f a r  d id  i t  go to w a rd s  th e  c ro s s in g ?
A . W e  w e n t u p  w ith in ,  I  s h o u ld  ju d g e , a b o u t  f if ty  
o r  s ix ty  fe e t  o f th e  c ro ss in g .

Q. W h a t  d id  y o u  do  th e n ?  A . I  w a lk e d  u p  to  
th e  c ro s s in g  to  fin d  o u t  w h a t  th e  t r o u b le  w a s.

Q. D id  y o u  see  a  l ig h t  e n g in e  s ta n d in g  a r o u n d  
th e r e  so m ew h e re?  A . Y es.

Q. W a s  i t  o n  th e  s id e  t r a c k  w h e n  y o u  g o t th e re ?
A . O n  th e  s id e  t r a c k .

Q. H o w  lo n g  d id  y o u  s t a y  a r o u n d  th e  c ro s s in g ?
A. I  s h o u ld  ju d g e  p ro b a b ly  five m in u te s , u n t i l  
th e y  tu r n e d  th e  a u to m o b ile  o v e r so  I  c o u ld  p r o ­
ceed.

Q. W h ile  y o u  w e re  th e re  d id  y o u  o b se rv e  2 0  
w h e th e r  th e  c ro s s in g  b e ll w a s  r in g in g ?  A . Y es, 
s i r ;  I  d id .

Q. W a s  i t  r in g in g ?  A . I t  w a s  r in g in g .
Q. W h e re  w a s  y o u r  t r a i n  w h ile  i t  w a s  r in g ­

in g ?  A . S ta n d in g  a b o u t f if ty  o r  s ix ty  fe e t  e a s t  
o f th e  c ro s s in g .

Q. D id  y o u r  t r a i n  a f te rw a rd s  p u l l  u p  o v e r  tn e  
c ro s s in g  a n d  c o n t in u e  o n  i t s  r e g u la r  w a y ?  A .

Y es.
Q. W h e re  d id  y o u  b o a r d  th e  t r a in ?  A . R ig h t  8 0  

a t  th e  c ro s s in g .
Q. W a s  th e  b e ll  r in g in g  a t  t h a t  t im e ?  A . T h e  

b e ll w a s  r in g in g  w h e n  I  b o a rd e d  th e  t r a in .

Cross E x a m in a t io n  by Mr. D i x o n :

Q. D o  y o u  re m e m b e r  w h e re  i t  s t a r t e d  to  r in g ?

A. W h e re  i t  w h a t?
Q. D o  y o u  re m e m b e r  w h e re  th e  t r a i n  w a s  w h e n  

th e  b e ll  s t a r t e d  t o  r in g ?  A . O h, n o ;  I  w a s  o n  40 

th e  t r a in .
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J a m b s  H a v e n s , sw o rn  a s  a  w itn e s s  o n  b eh a lf of 
th e  d e fe n d a n t,  te s tif ie d  a s  fo llo w s :

D ir e c t  E x a m in a t io n  b y  M r . H o b a r t :

Q. Y o u  a r e  a n  e n g in e e r  em p lo y ed  on  th e  S us­
q u e h a n n a  R a i l ro a d ?  A . Y es, s ir .

Q. W e re  y o u  r u n n in g  th e  e n g in e  o f  t r a in  917 
10  o n  th e  tw e n ty -se v e n th  of S ep tem b er , 1 9 1 3 ? A. 

Y es.
Q. D o  y o u  re c o lle c t  b e in g  s to p p e d  befo re  you 

go  to  th e  T w e n ty -se v e n th  S tr e e t  c ro ss in g ?  A. 
Y es, s ir .

Q. A f te r  th e  t r a i n  s to p p e d  w h a t  d id  y o u  do? A. 
B e fo re  I  g o t  to  th e  T w e n ty -sev en th  S tr e e t  c ross­
in g ?

Q. Y es, b e fo re  y o u  g o t  to  th e  c ro ss in g ?  A. 
P ic k e d  u p  th e  flag .

20 Q. B y  p ic k in g  u p  th e  flag , y o u  m ean  th e  t r a in ­
m a n  t h a t  h a d  th e  s ig n a l?  A . Y es.

Q. D id  y o u  go u p  to  th e  c ro s s in g ?  A. Yes.
Q. D id  y o u  p e r s o n a l ly  w a lk  u p ?  A. No, s ir ;  

I  d id  n o t.
Q. W e ll ,  y o u r  t r a in  s to p p e d , d id  i t  n o t?  A. 

Y es, s i r .
Q. H o w  lo n g  d id  i t  s to p ?  A . F iv e  m in u te s  a t 

le a s t .
Q. D id  y o u  a f te r w a r d s  p ro c eed  ac ro ss  2 7 tli 

S t r e e t?  A . D id  I  w h a t?
Q. D id  y o u  a f te rw a rd s  p ro ceed  ac ro ss  2 7 th 

S tr e e t  w ith  y o u r  t r a in ?  A . Y es, s i r ;  I  did.
Q. D id  y o u  n o tic e  a n y th in g  u n u s u a l?  A. Yes, 

s ir .
Q. W h a t  did y o u  see ?  A . T h e  automobile.
Q. W e re  th e re  a  n u m b e r  o f  p e o p le  a ro u n d  th e re ?  

A . Y es, s ir .
Q. H o w  «fast w a s  y o u r  t r a i n  m o v in g ?  A. V ery  

slow .
40
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Q. Y o u  w e re  r id in g  in  th e  c a b  a n d  o n  th e  
e n g in e e r ’s s id e , w e re n ’t  y o u ?  A . Y es, s i r .

Q. D id  y o u  n o tic e  th e  c ro s s in g  b e ll?  A . Y es, 
s ir .

Q. W h a t  d id  y o u  n o tic e  a b o u t i t ?  A . I t  w a s  
r in g in g .

N o  C r o ss  E x a m i n a t i o n .

C h a r l e s  F .  C a s e ,  s w o r n  a s  a  w i t n e s s  o n  t h e  
p a r t  o f  t h e  d e f e n d a n t ,  t e s t i f i e s  a s  f o l l o w s :

D ir e c t  E x a m i n a t i o n  b y  M r . H o b a r t :

Q. Y o u  w e re  o n e  o f th e  c re w  o f t r a i n  N o. 9 1 7 ? 
A . Y es, s ir .

Q. Y o u  w e re  th e  b a g g a g e  m a s te r ,  I  th in k ?  A . 
Y es, s ir .

Q. Y o u  re c o lle c t  y o u r  t r a i n  b e in g  s to p p e d  a s  i t  
c a m e  u p  to w a rd s  2 7 th  S tr e e t  in  th e  o cc as io n  o f  th is  
a c c id e n t?  A . Y es, s ir .

Q. D id  y o u  g e t  off th e  t r a i n  a f te r  i t  s to p p e d ?  
A . I  g o t  off a s  i t  p u l le d  u p  2 7 t h  S tre e t .

Q. Y o u  w e re  a t  th e  c ro s s in g  a s  y o u r  t r a m  
p a s se d ?  A . I  w a s  a t  th e  c ro ss in g .

Q. Y o u r  t r a i n  s to p p e d , d id  i t  n o t?  A . Y es, s ir .  
Q. H o w  f a r  e a s t  o f  th e  c ro s s in g  d id  y o u r  t r a m  

s to p ?  A . I  d o n ’t  k n o w  e x a c tly .
Q. D id  y o u  g e t  off th e  t r a in ?  A . Y e s ; I  g o t 

off a n d  w a lk e d  u p  to  th e  c ro ss in g .
Q. A n d  th e n  d id  y o u  g e t  on  y o u r  t r a i n  a g a in ?  

A. Y e s ; I  w a lk e d  b a c k  a n d  g o t  o n  i t  a g a in .
Q. W h ile  y o u  w e re  a t  th e  c ro s s in g  d id  y o n  

n o tic e  a n y th in g  a b o u t  th e  c ro s s in g  b e ll?  A . Y e s ; 
I  n o tic e d  t h a t  i t  w a s  r in g in g .

Q. C ro ss  e x a m in e .
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( B e n j a m i n  H .  H e n r y — D i r e c t .

B e n j a m i n  H . H e n r y ,  a  w itn e s s  ca lle d  on th e  

p a r t  o f  th e  d e fe n d a n t,  te s t if ie s  a s  fo llo w s :

D ir e c t  E x a m i n a t i o n  b y  M r . H o b a r t :

Q. Y o u  w e re  a lso  o n e  o f  th e  c re w  of 9 1 7 ? A. 
Y es, s ir .

Q. Y o u  w e re  th e  c o lle c to r?  A . Y es, s ir .
10 Q. D o  y o u  re m e m b e r y o u r  t r a i n  s to p p in g ?  A. 

Yes, s ir .
Q. H o w  f a r  e a s t  o f th e  c ro s s in g  d id  y o u r  tra in  

s to p ?  A . 50  o r  60  fe e t.
Q. D id  y o u  g e t off y o u r  t r a in ?  A. I  d id .
Q. W h e re  d id  y o u  g o?  A . U p  to w a rd  th e  

scen e  o f  th e  a c c id e n t.
Q. D id  y o u  go  u p  to w a rd  th e  scene o f  th e  ac­

c id e n t?  A . I  d id .
Q. W a s  th e  c ro s s in g  b e ll r in g in g ?  A. I t  was.
Q. W h e re  w a s  y o u r  t r a in  th e n ?  A . 50  o r  00 

fe e t  b a c k  f ro m  th e  c ro ss in g .
Q. W h e re  w e re  y o u  th e n ?  A . I  w e n t u p  to 

th e  c ro s s in g .
Q. W h a t  d id  y o u  d o ?  A . I  g o t  o rd e rs  to  go 

b a c k  to  m y  t r a i n  a n d  th e y  h a d  to  m ove th e  a u to ­
m o b ile  off th e  t r a c k  a n d  I  w e n t b a c k  a n d  gave 
th e  s ig n a l  to  s t a r t .

Q. W h e n  y o u  w e n t  b a c k  to  th e  t r a in  w as  the  
30  c ro s s in g  b e ll r in g in g ?  A . I t  w as s t i l l  rin g in g .

Q. A n d  y o u  g o t  o n  y o u r  t r a in ?  A . Y es, sir.
Q. A n d  th e  b e ll  w a s  s t i l l  r in g in g ?  A. Yes, sir.
Q. A n d  w h e n  y o u  g o t  b a c k  o n  y o u r  t r a in  w here 

w e re  y o u  s ta n d in g ?  A . O n  th e  p la tfo rm  of one 
o f  th e  c a rs .

Q. W a s  th e  b e ll s t i l l  r in g in g  a s  y o u  passed  
2 7 t h  S t r e e t?  A . I t  w as.

Q. C ro ss  e x a m in e .

N o  C r o ss  E x a m i n a t i o n .
40
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W . H .  S t e e l e — D i r e c t .

W . H . S t e e l e ,, r e c a l le d  o n  t h e  p a r t  o f  t h e  d e ­
f e n d a n t ,  t e s t i f i e s  a s  f o l l o w s :

D ir e c t  E x a m i n a t i o n  b y  M r . C o l l i n s :

Q. M r. S te e le , h a v e  y o n  r e a d  o v e r th e  s te n o g ra ­
p h e r ’s r e p o r t  o f  y o u r  te s t im o n y ?  A . Y es, s ir .

Q. H a v e  y o u  a n y  c o r re c tio n s  y o u  w ish  to  m a k e ?  
A. I  do.

Q. W h a t  a r e  th e y ?  A . I t  s a y s  h e re  o n  p a g e  
466—

M r . D i x o n  : I  d id n ’t  k n o w  th e r e  w a s  a n y  
te s t im o n y  ta k e n . W h a t  d o  w e k n o w  a b o u t  
p a g e  4 6 6 ?

Q. I t  s a y s  h e re  th e  m o v er, th e  c o n d u c to r , w h a t  
d o es t h a t  m e a n ?  A . T h a t  is  a  m is ta k e . T h a t  
m ean s  M r. G ro v e r ;  n o t  th e  m over.

Q. N o w , i t  s a y s  h e re  t h a t  th e  b e ll  w a s  n o t  
r in g in g — w h a t  do  y o u  s a y  a b o u t  t h a t ?  A . I  s a y  
i t  w a s  r in g in g  w h en  w e w e n t o v e r th e  c ro ss in g .

Q. W h e re  w a s  i t  r in g in g ?  A . W h e n  w e  b a c k e d  
in to  th e  s id in g  a n d  o n  p a g e  4 7 7  I  s a id  th e  b e ll 
d id n ’t  r in g . I  w a n t  to  c o r re c t  th a t .

Q. W h ic h  is  r ig h t?  A . I  w a n t  to  s a y  t h a t  i t  w a s  
r in g in g .

Q. W h e n  i t  w a s  b a c k in g  in to  th e  sw itc h ?  A. 
In to  th e  s id in g .

Q. W a s  r in g in g  fo r  h o w  lo n g ?  A . W a s  r in g in g  
fro m  th e  t im e  w e p a s se d  in to  th e  s id in g .

Q. A n d  w h a t  i s  th e  o th e r  c o r re c tio n ?  A . T h e  
o th e r  c o r re c tio n  is  o n  p a g e  4 8 6 .

Q. W h a t  i s  i t ?  A . T h e  c o u r t  a sk e d  m e i f  a  
t r a in  g o in g  w e s t  o n  th e  w e s tb o u n d  t r a c k  a s  I  
r e a d  i t  w o u ld  th e  b e ll  r in g  a s  i t  p a s se d  th r o u g h  i f  
th e  e n g in e  w a s  in  th e  sw itc h , a n d  I  s a id  n o ;  I  
to o k  i t  i f  th e  s id in g  o f th e  w e s tb o u n d , a n d  I  w e n t 
d o w n  th e r e  a n d  t r i e d  to  d e m o n s tra te  i t ,  a n d  I
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W . H .  S t e e l e — D ir e c t .

g o t c o n fu se d  a n d  th e  b e ll  h a d  been  r in g in g  a ll 
th e  t im e  f ro m  3 1 s t  S tre e t .

Q. Y o u  sa y  f ro m  th e  s id in g ;  y o n  m ean  th e  
s w itc h ?  A . I t  w o u ld n ’t  r in g  th e n .

Q. U n t i l  w h e n ?  A . U n t i l  i t  s t r ik e s  w ith in  
20  fe e t o f  th e  c ro s s in g ;  l e t  m e e x p la in  i t  a  li tt le , 
p le a se . W e  w ill  t a k e  i t  th i s  w ay . W e  h a d  been 
t a lk in g  a b o u t  th e  s id in g , a n d  M r. D ix o n  asked  

10 m e how  m a n y  cars w e re  o n  th e  s id in g .
Q. W e ll, h o w  m a n y  w e re  th e re ?

O b je c te d  to .

A . I  s a y  w e h a d  b een  t a lk in g  a b o u t th e  sid ing , 
d i r e c t ly  p r io r  to  t h a t ,  a n d  m y  a n s w e r  w as to  th e  
q u e s tio n  a s  to  h o w  m a n y  c a r s  th e  s id in g  w ould 
h o ld , a n d  I  s a id  a b o u t  35  c a rs  a n d  w h a t  led  me 
to  b e liev e  t h a t  a  c a r  g o in g  w e s te r ly —

2Q q . — W o u ld  a  t r a i n  c o m in g  d o w n  th e  m a in  line 
r in g  th e  c ro s s in g  b e ll th e n ?  A . Y es.

Q. I t  w o u ld  r in g ?  A . Y o u  m ean  d o w n  th e  
w e s tb o u n d  t r a c k ?

Q. Y e s ;  in  th e  d ire c t io n  t h a t  th is  t r a in  w as 
co m in g ?  A . Y es, s ir .

Q. S o  i t  w o u ld  b e  p o ss ib le  fo r  i t  to  r in g  even 
i f  i t  w a s  in  on  th e  s id in g ?  A . Y es, sir.^

Q. S o  i t  w o u ld  b e  p o ss ib le  fo r  a  t r a in  to  come 
d o w n  th i s  m a in  l in e  w ith  th e  sw itc h  open  and  

30 ring th e  b e ll?  A . Y e s ; y o u  see  th i s  w as a  double.
Q. I  w a n t  to  k n o w  i f  i t  is  p o ss ib le  w hen  i t  is 

o p e n ?  A . Y es, y o u  co u ld  o p en  fo r ty  of them .
Q. I t  i s  w h a t  y o u  c a ll  a  t r a i l i n g  sw itc h ?  A. Yes,

Q. D id n ’t  y o u  u n d e r s ta n d  th e n  t h a t  th e  c o u rt 
a sk e d  y o u  w h e th e r  a  t r a i n  co u ld  com e dow n th is  
w e s tb o u n d  t r a c k  w ith  th i s  s id in g  open , th e  sw itch  
o p en  a n d  i f  i t  w a s  o p en  i f  a  t r a i n  cam e  dow n i t

40  w o u ld  n o t  r in g ?  A . N o , s ir .
Q. D o  y o u  w a n t  to  c h a n g e  th a t ?  A . Yes.
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Q. T h a t  is  n o t  t r u e .  A . T h a t  is  n o t  a  f a c t ,  a n d  
I  u n d e r s to o d  i t  a s  i t  con ies d o w n  th e  g ra d e  w o u ld  
be d o w n  th e  w e s tb o u n d  t r a c k ,  a n d  e n te r e d  th e  
s id in g  a n d  I  g o t  p u z z le d  o n  th a t .  W e  s a y  d o w n  
b ec au se  th e r e  is  a  l i t t l e  g ra d e  th e r e  a n d  t h a t  
w o u ld  n o t  r in g  th e  b e ll u n t i l  i t  g o t  w i th in  f o r ty  
fe e t o f th e  c ro s s in g , b u t  a  t r a i n  g o in g  to w a r d  
P a te r s o n — sh e  w o u ld  r in g  a t  3 1 s t  S t r e e t ;  t h a t  is  
w h e re  I  g o t  m is ta k e n . I t  i s  d o w n  h i l l  a n d  I  
m is c o n s tru e d  y o u r  m e a n in g , J u d g e ,  i f  y o u  w e re  
r u n n in g  e a s t  o n  th e  w e s tb o u n d  t r a c k  th e n  sh e  
w o u ld  n o t  r in g .

Q. N o w , M r. S te e le , l e t  m e c a ll  y o u r  a t te n t io n  
to  th is . Y o u  s a y  i t  is  n o t  im p o r ta n t .

Mr. Dix o n : N ow, Y o u r  H o n o r ,  I th in k  
t h a t  is  im p ro p e r  to  a r g u e  t h a t  o u t  w i th  th e  
ju ry .

The Court: Y e s ; M r. C o llin s , I  d o n ’t  
th in k  t h a t  is  p ro p e r .

Q. W h a t  i s  th e  f a c t ;  w h e n  a  t r a i n  o r  e n g in e  is  
r u n n in g  w e s te r ly  o n  th e  w e s tb o u n d  t r a c k  sa y  
fro m  3 1 s t  S tr e e t  o n  th e  m a in  l in e  to w a r d  B ro a d ­
w ay, w ill  i t  o r  w ill  i t  n o t  r i n g  th e  b e ll w h e th e r  
th e  sw itc h  a t  th e  s id in g  is  o p e n  o r  c lo sed ?  A . I t  
w o u ld  r in g  i t  i f  th e r e  w a s  fo r ty  s w itc h e s  open .

Q. P o s it iv e ly ?  A . P o s itiv e ly .
Q. I  n o tic e d  in  th e  te s t im o n y  t h a t  y o u  s a y  i t  

is  so— y o u  sa y  t h a t  e v e ry  w ir e  is  n o t  b o n d e d ?  A . 
T h a t  m e a n s  e v e ry  r a i l ,  b u t  n o t  in  th e  s id in g .

Cross Examination by Mr. Dix o n:

Q. W e re n ’t  y o u  a w a r e  o f th e  f a c t  y e s te rd a y  
a f te rn o o n  o n  c ro s s  e x a m in a tio n  t h a t  y o u  w e re  b e ­
in g  a sk e d  w h e th e r  o r  n o t  th i s  lo co m o tiv e  w e n t 
back  a c ro s s  2 7 t h  S t r e e t  a n d  e n te r e d  th e  s w itc h  
w h e th e r  i t  r a n g  th e  b e ll?  A . Y es, s i r ;  a n d  I  
sa id  i t  w o u ld .
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Q. D id n ’t  y o u  te l l  m e t im e  a n d  tim e  ag a in  
t h a t  i t  d id  n o t  r in g  th e  b e ll w h en  y o u  se n t i t  
b a c k  to  e n te r  th e  sw itc h ?  A . I  d id n ’t  w h a t?

Q. D id n ’t  y o u  g iv e  m e th e  re a so n , b ecause  th e  
sw itc h  w a s  c lo se d ?  A . Y es, s ir .

Q. D id n ’t  y o u  te l l  m e t h a t ?  A . D id n ’t  I  te ll 
y o u  t h a t  th e  e n g in e  w h e n  sh e  w e n t b ack  I t  w ould  
r in g  th e  b e ll, d id n ’t  I  t e l l  y o u  t h a t  on  p ag e  4 6 6 ?

10 Q. I  a m  n o t a s k in g  y o u  a n y th in g  a b o u t pages. 
P u t  t h a t  in  y o u r  p o c k e t o r  t e a r  i t  u p , I  do n ’t  
w a n t  to  k n o w  a n y th in g  a b o u t t h a t ;  d id n ’t  you 
y e s te r d a y  o n  th e  s ta n d  u n d e r  c ro ss  ex am in a tio n  
s t a te  t im e  a n d  t im e  a g a in  in  re p ly  to  m y question  
t h a t  w h e n  y o u  s t a r t e d  t h a t  e n g in e  to  go back  on 
th e  s w itc h  t h a t  th e  b e ll w o u ld  n o t  r in g ?  A. The 
f i r s t  t im e  y o u  a sk e d  m e t h a t  q u e s tio n , I  sa id  “yes.”

Q. D id n ’t  y o u  sa y  t im e  a n d  tim e  a g a in  th a t  i t
M  d id  n o t  d o  so ?  A . I  to ld  y o u  th e  f ir s t  tim e.

Q. W il l  y o u  a n s w e r  t h a t  q u e s tio n ?  A. W h a t 
is  th e  q u e s tio n ?

Q. M r. S te n o g ra p h e r ,  w ill  y o u  k in d ly  rep ea t 
th e  q u e s tio n ?

(Q u e s tio n  re p e a te d .)
A . I  s a id  th e  f i r s t  t im e — I  s a id  yes.
Q. W h a t?  A . I  s a id  y es , th e  f ir s t  tim e.
Q. Y es, w h a t?  A . Y es, s i r ;  t h a t  i t  w ou ld  rin g  

th e  bell.
20  Q. T h a t  is  n o t  m y  q u e s tio n . R e p e a t th e  ques­

t io n , M r. S te n o g ra p h e r .  (Q u e s tio n  rep ea ted .)  
T h a t  i t — th e  e n g in e — w h en  i t  w e n t b ack  over th e  
c ro s s in g  a t  th e  sw itc h  d id n ’t  r in g  th e  bell. A. I  
d o n ’t  th in k  y o u  w ill  fin d  t h a t  in  th e  m inu tes.

Q. M r. S te n o g ra p h e r ,  p le a se  re p e a t  th e  question . 
( Q u e s tio n  r e p e a te d .) A n sw e r t h a t  q u es tio n , i f  you 
p lea se . A . I  to ld  y o u  t h a t  once.

Q. W il l  y o u  k in d ly  a n s w e r  th e  q u e s tio n ?  A. I  
a n s w e re d  i t .

40 Q. D id n ’t  y o u  te l l  i t  to  m e tim e  a n d  tim e  ag a in  
y e s te rd a y ?  A . N o, s ir .
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Q. Y o u  d id n ’t  h a v e  t h a t  in  m in d  th e n  y e s te r ­
d a y , d id  y o u ?  A . I  m a y  h av e  m a d e  a  m is ta k e  
once.

Q. D id  y o u  m ak e  a n y  o th e r  m is ta k e s  t h a t  y o u  
w a n t  to  c o r re c t  n o w ?  A . N o ;  t h a t  is  a ll .

Q. W a s n ’t  y o u r  a t te n t io n  c a lle d  b y  th e  q u e s ­
t io n  th e  q u e s tio n  a s  to  th e  f a c t  a s  to  w h e th e r  o r  
n o t  th e  e n g in e  r a n g  th e  c ro s s in g  b e ll  a f t e r  i t  
c ro ssed  th e  c ro s s in g ?  A . Y es, s ir .  10

Q. A n d  w e re n ’t  y o u  a sk e d  t im e  a n d  t im e  a g a in  
w h e th e r  th e  c ro s s in g  b e ll w a s  r u n g  b y  th e  co n ­
t a c t?  A . D id n ’t  I  te l l  y o u  y es?

Q. N o ;  y o u  d id n ’t .  A . N o t  a t  a l l?
Q. N o  ; y o u  s a id  i t  d id n ’t  r in g  ; d id n ’t  y o u  ; d id n ’t  

y o u  te l l  m e  w h y  i t  d id n ’t  r in g ?  A . I  to ld  y o u  
th e  f i r s t  t im e  i t  w e n t o v e r i t  r a n g , b e c a u se  w e 
w e n t o v e r th e  c ir c u i t .

Q. D id n ’t  y o u  s a y  t h a t  th e  re a s o n  w a s  b ec au se  
y o u  h a d  g iv en  o rd e r s  to  c lo se  th e  s w itc h  a n d  *0  
w h en  th e  s w itc h  w a s  c lo sed  i t  c o u ld n ’t  r in g  ; d id n ’t  
y o u  sa y  t h a t ?  A . N o.

Q. D id n ’t  y o u  s a y  t h a t  w h e n  th e  sw itc h  w a s  
c losed  i t  c o u ld n ’t  r in g  g o in g  in  t h a t  d ire c t io n ?
A. U n t i l  i t  s t r ik e s  th e  c ro ss in g , u n t i l  i t  s t r ik e s  
to  w h e re  th e  r a i l s  w e re  b o n d ed .

Q. D id n ’t  y o u  sa y  b e c a u se  th e  sw itc h  w a s  c lo sed  
i t  c o u ld n ’t  r in g ?  A . I  d id  n o t ;  I  o n ly  s a id  t h a t  
once. # ao

Q. H o w  m a n y  t im e s  do  y o u  h av e  to  s a y  a  th in g  
to  m ak e  i t  t r u e ?  A . I  w o u ld  l ik e  to  k n o w  h o w  
m a n y  tim e s  I  h a v e  to  a n s w e r  i t  to  m a k e  i t  t r u e .

Q. D id n ’t  y o u  s a y  th e  re a s o n  i t  d id n ’t  r in g  
w as b e c a u se  y o u  h a d  g iv en  th e  o rd e r s  t o  c lo se  i t ?
A. I t  c o u ld n ’t  b e  c lo sed , to  re c e iv e  th e  e n g in e ;  
i t  w o u ld  h a v e  to  b e  o pen .

Q. D id n ’t  y o u  h a v e  i t  re v e rse d  y e s te rd a y ?  A . I  
w o u ld  h a v e  h a d  i t  d o w n  th e  m a in  t r a c k ,  i f  I  
h ad . 40
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Q. I  m e a n  th e  te s t im o n y ?  A . N o , s ir .
Q. D id n ’t  y o u  s a y  i t  w a s  b ec au se  o f th e  cond i­

t io n  o f  th e  s w itc h  t h a t  th e  b e ll w o u ld  n o t  r in g  
w h e n  th e  e n g in e  w e n t  a c ro s s  th e  c ro ss in g ?  A. I  
s a id  t h a t  in  a n s w e r  to  th e  seco n d  q u estio n .

Q. T h a t  th e  c o u r t  a s k e d  y o u ?  A. T h a t  led  me 
to  b e liev e  i t  w a s  so m e th in g  e lse . T h a t  is  w h a t
puzzled me.

10
Mr. Dix o n : Answer the question.
Mr. Collins: I  o b je c t to  i t  a s  a rg u ­

m e n ta tiv e .
The Court: Yes, I don’t think it is 

proper in that form; put it in another 
form, Mr. Dixon.

Q. D o  y o u  re m e m b e r b e in g  e x a m in e d  a b o u t th e  
c o n tro v e rs y  a s  to  th e  r in g in g  o f th e  bell an d  

20  w h e re  i t  o c c u r re d ?  A . Y o u  m e a n  h e re  y es te rd ay ?  
Q. Y es, o f  c o u rse , y e s te rd a y . A . Y es, s i r ;  I  do.

By Mr. Collins:
Q. S p e a k , d o n ’t  bow  y o u  h ead .

The Witness: Y es, s i r ;  I do.

Q. D o  y o u  re m e m b e r y o u  sa id  i t  to o k  place 
w h e n  th e  e n g in e  w a s  w e s t  o f th e  c ro ss in g ?  A. I  
d id  n o t  c a tc h  y o u , M r. D ix o n .

Q. D o  y o u  re m e m b e r y o u  sa id  i t  to o k  p lace 
^  w h e n  th e  e n g in e  w a s  w e s t o f th e  c ro s s in g . A.. 

W h ic h  d id ?
Q. T h e  c o n tro v e rs y  a b o u t  th e  r in g in g  of th e  

b e ll. A . Y es, s ir .
Q. D o  y o u  re m e m b e r th e  fo re m a n  of th e  ju ry  

a s k in g  y o u  a b o u t  t h a t ?  A . Y es, s i r .  A n d  I  w ould  
l ik e  to  e x p la in  th e re  t h a t  th e  co n tro v e rsy —

Q. N e v e r  m in d  a b o u t  th e  ^exp lan a tio n , ju s
a n s w e r  m y  q u e s tio n s . A . Y es, s ir .

40, q  N o w  do  y o u  re m e m b e r t h a t  I  a sk ed  you  dis
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t in c t ly  th e n  w h e th e r  th e  e n g in e  b e ll r a n g ,  th i s  
c ro s s in g  b e ll  w h e n  sh e  b ac k ed  in  o n to  th e  sw itc h  
a n d  y o u  s a id  no , fo llo w in g  t h a t  q u e s t io n ?  A . N o , 
s ir .

Q. D o  y o u  re m e m b e r t h a t ?  A . N o , s ir .
Q. W e ll ,  a n s w e r?  A . N o , s i r ;  I  sa id .

Mr. Collins: A lw a y s  sp e a k , d o n ’t  bow  
y o u r  h ead .

Re-Direct Examination by Mr. Collins:

Q. C o u n se l a sk e d  y o u  a b o u t  a  q u e s t io n  th e  
fo re m a n  a sk e d  o f y o u  a n d  y o u  re p lie d  t h a t  th e  
fo re m a n  h a d  a sk e d  i t  a n d  w h a t  y o u  h a d  s a id  a n d  
th e n  y o u  s a id  y o u  w a n te d  to  e x p la in  a n d  h e  w o u ld  
n o t  p e r m i t  y o u , p le a s e  e x p la in  w h a t  y o u  w a n te d  
to  s ta te .  A . T h e  a r g u m e n t  a b o u t  th e  b e ll t h a t  
I  r e f e r  to  w as  w h e n  M r. L a n g e  w a s  t a lk in g  to  
M r. L o rd  a b o u t  t h a t  b e ll. A t  t h a t  t im e  I  g o t  
tw o  o r  th r e e  w itn e s se s  o r  tw o  o r  th r e e  o f  t h e  m en  
a ro u n d  t h a t  h e a r d  t h a t  b e ll a n d  a lso  h e a r d  M r. 
L a n g e  m a k e  t h a t  a s s e r t io n  to  M r. L o rd  a n d  I  
th o u g h t  t h a t  g e n t le m a n  th o u g h t  o r  m e a n t  th e n  
t h a t  w as  w e s t o f  th e  c ro s s in g  a n d  th e  o n ly  m a n  
th a t  s a id  a n y th in g  to  m e a b o u t  th e  b e ll w a s  th e  
officer o n  th e  c ro s s in g  a f te r  w e b a c k e d  in  th e  
sw itch .

Q. W h e re  y o u  sp o k e?  A . Y es, s ir .

The Court: H e  m e n tio n e d  t h a t  y e s te r ­
d ay .

Q. W h e re  y o u  sp o k e  y e s te r d a y  a b o u t  t h e  p o lice  
officer c a l l in g  y o u r  a t te n t io n  to  i t ?  A . Y es, s ir .

Q. A n d  i t  w a s  th e n  a f t e r  th e  p o lic e  officer d id  
t h a t  t h a t  y o u  d e c id e d  to  m a k e  th e  t e s t?  A . Y es, 
s ir.

Q. W h e re  w a s  i t  t h a t  th e  p o lice  o fficer sp o k e  
to  y o u , w h e re  w a s  th e .  e n g in e  th e n ?  A . T h e  
en g in e  w a s  in  th e  s w itc h  a n d  9 1 7  w a s  a p p ro a c h in g .

10

20

30

40
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Q. A n d  w h e n  th e  e n g in e  w a s  in  th e  sw itch  was 
th e  s w itc h  c lo sed ?  A . Y es, s ir .

Q. A n d  o f c o u rse , th e  h e ll co u ld  n o t  r in g ?  A. 
A n d  th e  b e ll  w a s  r in g in g . B ecau se  917  w as 
c o m in g  in  th e  c ir c u i t .

Q. A n d  w h en  9 1 7  ca m e  th e  b e ll w as  r in g in g ?  
A . B e c a u se  sh e  w a s  in  th e  c irc u it ,  u n d e rs ta n d , 
w h e n  t h a t  e n g in e  ca m e  o n  th e  c irc u it ,  91 7 , way 

1 0  d o w n  a t  T h i r ty - F i r s t  S tr e e t .
Q. I  m e a n  b e fo re  9 1 7  c am e  in to  th e  c ircu it. 

A . O h , no .
Q. B e fo re  9 1 7  c a m e  in to  th e  c ir c u i t  a n d  th e  

sw itc h  w a s  c lo sed  o p en e d  to  a n  en g in e  in  th e  
s id in g  a n d  th e n  c lo sed , w o u ld  i t  r in g ?  A. N o, sir.

Q. B u t  n o t  u n t i l  91 7 —  A . N o t  t i l l  917  cam e 
in  on  th e  c irc u it .

so Re-Cross Examination by Mr. Dixon:

Q. W h a t  i s  th a t .  I f  th e  sw itch  is  closed i t  
w o n ’t  r in g ?  A . I f  th e  s w itc h  is— ev e ry th in g  w as 
t ie d  u p , t h a t  is  w h a t  I  m ean , e v e ry th in g  w as tied  
u p  a n d  I  w a s  t r y in g  to  m a k e  e v e ry th in g  clear.

Q. F i r s t  t e l l  m e  w h a t  y o u  m ean  by  th e  sw itch  
b e in g  c lo sed . A . A s y o u  c lo se  a  d o o r.

Q. Y o u  te l l  m e w h a t  y o u  m ean  by  a  sw itch  
b e in g  c lo sed ?  D o n ’t  b e  so  fa c e tio u s , you  m ay 

3 0  be v e ry  fu n n y , b u t  s t i l l  y o u  d o n ’t  sp eak  s tr ic tly  
th e  t r u th .  A . I  d o n ’t  w a n t to  be fu n n y , I  don’t  
w a n t  to  a p p e a r  to  be a n y th in g  o f th e  k ind . I  
c a n  sh o w  y o u  o n  t h a t  c a rd  th e re .

Q. J u s t  e x p la in  to  m e w h a t  y o u  m ean  by the 
sw itc h  b e in g  c lo sed . A . I f  th e  sw itc h  is  th ro w n  
o u t  a n d  s h u t  off f ro m  th e  m a in  t r a c k  p ro p e rly  
t h a t  m e a n s  c lo sed  a n d  w h en  i t  i s  open  i t  m eans 
fo r  y o u  to  ta k e  th e  s id e  tra c k .

Q. C a n ’t  y o u  e x p la in  w h a t  y o u  m ean  by th e  
s w itc h  b e in g  c lo sed ?  A . T h a t  is  w h a t  I  m ean  ex­

a c tly . L
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Q. H o w  a r e  th e  sw itc h  r a i l s  a n d  m a in  r a i l s  
to w a rd  e a c h  o th e r  w h en  th ey  a r e  c lo sed  a s  y o n  
c a ll  th e m ?  A . M ay  I  sh o w  h im  o n  th e  c a rd —

The Court: Just tell him.
Witness: W e ll, t h a t  is  a l l  I  c a n  sh o w  

h im  th e r e  h o w  i t  i s  c lo sed  a n d  ho w  i t  is  
o p en ed .

The Court: H e  w a n ts  to  k n o w  ho w  th e  1G 
r a i l s  a r e  f ro m  e a c h  o th e r .

The Witness : O n e  r a i l  is  u p  a g a in s t  th e  
s to c k  r a i l  o f  th e  m a in  t r a c k  a n d  th e  o th e r  
p o in t  is  a w a y  f ro m  it .

Q. O n e  r a i l  a g a in s t  th e  s to c k  r a i l ?  A . Y es, 
s i r ;  o ne  p o in t  a g a in s t  th e  s to c k  ra i l .

Q. W h ic h  is  th e  s to c k  r a i l ?  A . T h e  s to c k  r a i l  is  
th e  m a in  r a i l  o n  th e  m a in  t r a c k .

Q. T h e re  a r e  tw o  r a i l s ?  A . Y es, s i r ;  a n d  th e  2Q  

o th e r  r a i l  th e  p o in t  is  a w a y  fro m  i t ,  o p en  e n ­
tire ly .

Q. T h a t  is  w h a t  y o u  c a ll  a  c lo sed  s w itc h ?  A .
Y es, s ir .

Q. W h e n  t h a t  sw itc h  is  c lo sed  th e  t r a in s  o n  t h a t  
t r a c k  w ill  n o t  r in g  th e  b e ll?  A . W h o  s a id  so ?

Q. I s  t h a t  th e  f a c t  o r  is  i t  n o t?  A . I t  w ill  r in g  
th e  b e ll i f  a n y th in g  com es in  o n  th e  c i r c u i t ,  i f  a  
t r a in  co m es in  on  t h a t  c i r c u i t  i t  w il l  r in g  th e  b e ll.

Q. W e ll  t h e  b e ll  n e v e r  w ill  r in g  u n le s s  a  t r a i n  s o  
is  o n  th e  c i r c u i t?  A . Y es.

Q. I t  w il l?  W h e n ?  A . W h y  la y in g  a  b a r  
a c ro ss  th e  t r a c k  w ill  r in g  th e  b e ll.

Q. L a y in g  a b a r  a c ro s s  th e  t r a c k  w ill  r in g  th e  
bells, e h ?  A . Y es, s ir .

The Court: Making the circuit, in other 
w o rd s ?

The Witness: Making the circuit.
40

Q. D o es  t h a t  o f te n  h a p p e n ?  A . V e ry  se ldom .
Q. Y o u  w e re  n o t  t a lk in g  a b o u t la y in g  a  b a r
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a c ro s s  th e  t r a c k  w e re  y o u  w h e n  y o u  w ere te s tify ­
in g ?  A . N o , s ir .

Q. Y o u  d id  n o t  h a v e  t h a t  in  m in d ?  A . N o, sir.
Q. W e ll  y o u  to ld  u s  a t  som e t im e  th e  h e lls  w ould  

n o t  r in g , n o w  w h e n  w a s  i t  th e  b e lls  w ou ld  no t 
r in g  w h e n  th e  t r a i n  w a s  o n  th e  c ir c u i t?  A . G oing 
e a s t  o n  th e  w e s tb o u n d  t r a c k  th e  b e ll w ou ld  no t 
r in g  g o in g  in to  t h a t  s id in g  u n t i l  she  s tru c k  fo rty  

1 fe e t w e s t o f  t h a t  c ro ss in g .
Q. O h , w e ll, w e k n o w  t h a t  th e  c i r c u i t  does no t 

co m m en ce  a t  f o r ty  fe e t w e st, w e h av e  n ea rd  a ll 
o f  t h a t ,  b u t  y o u  h a v e  to ld  u s  t h a t  so m etim es when 
th e  t r a i n  w a s  in  th e  c i r c u i t  th e  b e ll w o u ld  n o t ring , 
n o w  w h e n  w a s  t h a t ?  A . I  d id  n o t  te l l  you  an y ­
th in g  a b o u t  th a t .

Q. Y o u  n e v e r  to ld  a n y  su c h  th in g  as  th a t?  A. 
W h e n  th e  t r a i n  w a s  in  th e  c ir c u i t?  N o, because 

20 co m m o n  sen se  w o u ld  te a c h  y o u  b e t te r  th a n  th a t.

The Court: You just said when the 
switch was closed in the way you have in­
dicated the bell would ring; suppose the 
switch is not closed would the bell ring?

The Witness: J u s t  th e  sam e.
The Court: I t  does n o t  m ak e  a n y  differ­

en c e  th e n  w h e th e r  th e  sw itc h  is  open o r 
c lo sed ?

The Witness : W e ll  y o u  close th e  sw itch  
30 .

b e fo re  th e  m a in  line .
The Court: You sa id  in  an sw e r to  a 

q u e s tio n  o f J u d g e  C o llin s  t h a t  th e  sw itch 
b e in g  c lo sed  a n  e n g in e  com es on  th e  bell 
w o u ld  r in g , w h y  is  i t  n ec essa ry  to  em phasize 
th e  f a c t  t h a t  th e  sw itc h  w as closed when 
i t  d o es  n o t  m a k e  a n y  d iffe ren ce  w hether 
i t  w a s  o p en  o r  c lo sed ?

The W i t n e s s : You could not run the 
An main line if it was not closed.



387

W . H .  S t e e l e — R e - C r o s s .

The Court : C o u ld  n o t  a  t r a i n  com e d o w n  
o n  th e  w e s tb o u n d  t r a c k  w ith  th e  t r a i l i n g  
sw itc h  o p e n ?

Witness: Y o u  k n o w  w h a t  w o u ld  h a p p e n  
th e n .

The Court: She would go through the 
switch.

Mr. Collins: Y o u r  H o n o r  m is u n d e rs to o d  
m e, I  w as  c a l l in g  a t t e n t io n  to  th e  f a c t  t h a t  
i t  w a s  clo sed .

The Court : D o  y o u  m e a n  to  s a y  a  sw itc h  
r u n n in g  in  th e  sam e  d ire c t io n  w ith  th e  
t r a c k —

W itness: T h e  sa m e  p o in t?  I  w ill  sh o w  
y o u  i f  y o u  le t  m e  h a v e  o n e  o f  th o s e  ca»ds.

The Court: W o u ld  i t  r u n  r ig h t  th r o u g h  
t h a t  sw itc h  w h e n  i t  i s  o p en e d  o r  c lo se d ?

Mr. Collins: N o, they can run— 20

Mr. Dixon : N ow , a r e  y o u  g o in g  o n  th e  
s ta n d ,  J u d g e  C o llin s , i f  y o u  a r e  k in d ly  
be sw o rn .

Mr. Collins: I t  is o n ly  a  m a t t e r  o f  co m ­
m o n  k n o w led g e .

Mr. Dixon : N e v e r  m in d  th e  co m m o n  
k n o w led g e . W e  w o u ld  l ik e  to  h e a r  
w h a t  th i s  e x p e r t  s a y s  a b o u t  i t .  I f  h e  d o n ’t
k n o w , n o b o d y  does. W e  w il l  see a b o u t  i t .J 30

By Mr. Dix o n :
Q. Y o u  h a v e  k in d  o f  sw itc h e d  y o u r  sw itc h  a g a in ,  

now  w h ich  is  c lo sed  a n d  w h ic h  is  o p e n e d ?  S u p ­
pose th e  p o in t  o f  th e  s w itc h  is  in  c o n ta c t  w ith  
th e  m a jo r  r a i l  o r  w h a te v e r  t h a t  is , th e  s to c k  r a i l ,  
you  sa id  t h a t  w a s  c lo sed , d id n ’t  y o u ?  A . N o , I  
sa id  w h e n e v e r  a  s w itc h  is  c lo sed —

Q. N o w , th e n ,  th e  C o u r t ’s  a p p a r e n t ly  d if f ic u lt
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q u e s tio n  a s  I  u n d e r s ta n d  i t  i s :  ( I l lu s t r a t in g  w ith  
w r i t in g  p a p e r )  w e w ill  a s su m e  th e se  a r e  th e  tw o 
r a i l s  a n d  h e re  is  th e  s w itc h  w h ich  r u n s  u p  to  
t h a t  r a i l  a n d  i t  is  c lo sed , n o w  i f  th e  c a r  is  hacked 
d o w n  h e re  a n d  b a c k e d  in to  th e  s id in g , suppose 
a  t r a i n  com es a lo n g  h e re , w h e n  i t  i s  closed, w on’t  
th e  f lan g e  o f t h a t  o p en  u p  a n d  go r ig h t  ah ead ?  
A . Y es, s ir .

10 Q. T h a t  is  w h a t  th e  C o u r t  I  u n d e rs to o d  w an ted  
to  kn o w .

The Court: Exactly.
Witness: Y es, s i r ;  th e n  y o u  n reak  th e  

sw itc h .

Q. T h e n  y o u  b re a k  th e  sw itc h ?  A. Yes, sir, 
y o u  b re a k  y o u r  sw itc h  a n d  th e  m a n  g o in g  anyw ays 
in to  th e  s w itc h  w o u ld  s im p ly  go on  th e  g round.

2C Q. N o , w o u ld n ’t  h e  go  r ig h t  a lo n g ?  A. No.
Q. Y o u  o p en e d  th e  sw itc h , th e n  th e  t r a in  goes 

r i g h t  on , d o e sn ’t  i t ?  A . Y es, s ir ,  y o u  ru n  up  
a g a in s t  t h a t  p o in t  a n d  y o u  go on  th e  g ro u n d .

The Court : T h a t  is  g o in g  in  th e  o ther 
d ire c t io n  to w a rd s  th e  sw itch , t h a t  is the 
p o in t  o f th e  sw itc h ?

The Witness: Yes, sir, the point of the
sw itch .

The Court: This is a trailing switch?
30  rpHE Witness: I t  w o u ld  b re a k  y o u r  lever,

b re a k  y o u r  ro d s  o r  b en d  th em  u p  so they  
w ill k in k  u p  in  th e  m id d le  h e re  a n d  both  
p o in ts  a r e  a w a y  fro m  th e  s to ck  r a i l  th en  
y o u r  n e x t  m a n  com es a lo n g  a n d  h e  w ill 
t a k e  th e m  b o th  o u ts id e  o f th e  ra ils  and  
h e  w ill  go  t i l l  h is  g au g e  is  w id e  enough  to  
le t  h im  d ro p  in  a n d  h e  d ro p s  in  an d  they  
w il l  h o lle r  fo r  th e  w re ck ers . ___

40
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By Mr. Collins :
Q. A re  y o u  s o m e w h a t h a r d  o f h e a r in g ?  A . A  

l i t t l e  b it .
Q. N o w  l is te n  to  m e  a n d  be s u re  y o u  u n d e r ­

s ta n d ,  w h e n  th e  s w itc h  p o in ts  on  th i s  sw itc h , i f  
y o u  p lea se , a r e  so se t, t h a t  a n  e n g in e  o r  t r a i n  
ca n  g o  in to  th e  s id in g  a s  y o u  d id  ta k e  th i s  o n e  
in to  th e  s id in g  so t h a t  th e  e n g in e  w il l  go  in to  th e  10 
s id in g  do  y o u  c a ll  t h a t  o p e n  o r  c lo se d ?  A . T h a t  
is  open .

Q. W h e n  i t  is  s e t  so  t h a t  a n  e n g in e  c o m in g  in  
th e  sa m e  d i r e c t io n  I  sp e a k  of, in  th is  case , sh e  
co u ld  n o t  g o  in to  th e  s id in g  b u t  d o w n  o n  th e  
m a in  t r a c k ,  d o  y o u  c a ll  t h a t  c lo sed  o r  o p e n ?  A . 
C losed.

Q. N ow , y o u  h av e  s a id  t h a t  a  t r a i n  co m in g  
to w a rd  th e  s w itc h  a n d  i t  is  o p en  i t  w o u ld  r u n  
in to  th e  sw itc h  i f  i t  i s  g o in g  th e  o th e r  w a y  so  i t  20  
d oes n o t  c o n n e c t  w ith  th e  s id in g  a t  a l l ,  a s  fo r  
e x a m p le  a  t r a i n  r u n n in g  w e st, w h a t  w o u ld  h a p p e n  
to  th e  t r a c k  h e r e  p a s t  th i s  s id in g ?  A . W h a t  
w o u ld  h a p p e n ?

Q. Y es, f o r  i t  to  r u n  p ro p e r ly  th e  s w itc h  o u g h t  
to  be c lo sed  I  u n d e r s to o d  y o u ?  A . Y es, s ir .

Q. N o w , su p p o se  i t  is  o p en  by  c a re le s s n e s s  o r  
o th e rw ise , w h a t  w ill  h a p p e n ?  A. W r e c k e rs  im ­
m e d ia te ly . 30

The Court: That is a train running 
west?

Witness: T h a t  is  a  t r a i n  r u n n in g  w e s t 
on  th e  e a s tb o u n d  t r a c k  a n d  r u n n in g  a g a in s t  
th e  p o in t .

Q. N o. T h e  t ro u b le  is  y o u  d o n ’t  l is te n . Y o u  sa y  
th a t  fo r  a  t r a i n  r u n n in g  w e s t o n  th e  w e s tb o u n d  
t r a c k  th i s  s id in g  a l th o u g h  i t  is  in te n d e d  to  b e  
e n te re d  f ro m  th e  w e s t n e v e r th e le s s  s h o u ld  be 40  
c lo sed ?  A . I t  sh o u ld  b e  clo sed . I  see, I  g e t  y o u .
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Q. S u p p o se  i t  w a s  o p en  w h a t w ill h a p p e n ?  A. 
S h e  w ill  t r a i l  r ig h t  th ro u g h  i t .

Q. S h e  m ig h t leav e  th e  r a i l s ?  A. S he w on’t  
leav e  th e  r a i l s ,  sh e  w ill  go a l l  r ig h t .

Q. W h a t  d id  y o u  m e a n  w h e n  y o u  sa id  she w ould  
b re a k  th e  sw itc h ?  A . S h e  w o u ld  ju s t  sim ply  
b re a k  th e  sw itc h , a n d  go on , ju s t  s im p ly  shove the 
p o in t  o f t h a t  a w a y  fro m  th e  s to ck  ra il ,  th a t  
p o in t  w h ic h  s h o u ld  b e  a w a y  fro m  th e  sto ck  ra il, 
u p  a g a in s t  th e  s to c k  r a i l  a n d  k in k  y o u r  ro d  up  
in  th e  c e n te r  a n d  p ro b a b ly  b re a k  th e  cogs in  the 

s ta n d .
Q. A n d  w h e n  y o u  s a id  she w o u ld  b reak  the 

sw itc h  y o u  d o n ’t  m e a n  by  th e  w o rd  b re ak  th a t  
sh e  w o u ld  t e a r  th e  i r o n  a p a r t?  A . I  m ean  she 
w o u ld  s im p ly  b re a k  th e  sw itc h  s ta n d .

Q. B re a k  th e  sw itc h  s ta n d ?  A . Y es, s ir.
Q. S h e  w o u ld  n o t  d o  a n y th in g  to  th e  po in ts?  

A . S h e  w ill  t r a i l  r ig h t  th ro u g h  th a t  sw itch  a ll 
r ig h t ,  sh e  c a n n o t d o  a n y  d a m a g e  a t  a l l ,  she w ill 

go  r ig h t  on.
Q. W il l  sh e  do  a n y  d a m a g e  to  th e  sw itch p o in ts  

th e m se lv e s?  A . N o t u n le s s  th e re  is  f ro s t, i t  m igh t 
be th e  ro d  is  so h eav y , i f  i t  is  a  b ig  heavy  rod 
i t  m ig h t b re a k  th e  p o in ts  off.

Q. B u t  sh e  m ig h t b re a k  th e  cogs o f th e  sw itch 
h a n d le ?  A . S h e  w ill b re a k  th e m  every  tim e.

By Mr. Dixon :
Q. H o w  d o  y o u  k n o w  sh e  w ill?  A. D on’t  get

Q. I  th o u g h t  y o u  w e re  a  l i t t l e  h a r d  of h ea rin g ?  
A . I  c a n  h e a r  y o u  ea sy , y o u  d o n ’t  need  to  ho lle r

a s  h a r d  a s  th a t .
Q  I  d id  n o t  m e a n  to  be h a r d  e x c e p t th a t  y  

s h o u ld  n o t  m iss  th e  q u e s t io n ;  how  do  you  know 
t h a t  sh e  w ill  a lw a y s  b re a k  th e  cog in  th e  sw i c 
h a n d le ?  A. WTe ll, a s  a  ru le  i t  is  a lw ay s  found

b ro k e n . -
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Q. H o w  do  y o u  k n o w ?  A . B e c a u se  I  h a v e  b een  
a n d  e x a m in e d  o n e  th i s  m o rn in g  t h a t  th e y  r a n  
th ro u g h  la s t  n ig h t  a n d  fo u n d  i t  b ro k e n .

Q. I s  t h a t  th e  re a s o n  b e c a u se  y o u  fo u n d  o n e  
b ro k e n  th i s  m o rn in g ?  A . N in e ty -n in e  p e r  c e n t, 
y o u  w ill  f in d  b ro k e n .

Q. T h e n  th e y  d o n ’t  a lw a y s  b re a k  do  th e y ?  A . 
W e ll t h a t  is  a b o u t th e  a v e rag e .

Q. W e ll, d o  th e y ?  A . T h a t  is  a b o u t  th e  a v e ra g e . 10
Q. L o o k  a t  th i s  p h o to g ra p h , t h i s  is  E x h ib i t  N o.

D-5 , lo o k  a t  i t  w i th  th e  fo re m a n  o f th e  ju r y ,  t h a t  
show s th is  sw itc h  lo o k in g  in  th e  d ire c t io n  fro m  
w hich  th e  e n g in e  cam e , d o e sn ’t  i t ?  A . Y es, s ir ,  i t  
cam e f ro m  d o w n  h ere .

Q. W e  a r e  lo o k in g  to w a r d  th e  e a s t?  A . Y es, s ir .
Q. L o o k in g  in to  th e  sw itc h  s o u th w e s t?  A . Y es, 

s ir.
Q. N ow , th e r e  a r e  tw o  r a i l s  in  t h a t  t r a c k ?  A .

20
T w o p o in ts .  *

Q. T w o  p o in t s ;  a n d  th e  p o in t  o f o n e  r a i l  is  
a g a in s t  th e  m o s t n o r th e r ly  r a i l  o f th e  t r a c k  a n d  
th a t  y o u  c a ll  th e  s to c k  r a i l ?  A . Y es, s ir .

Q. I s  t h a t  sw itc h  in  t h a t  p h o to g ra p h  o p e n  o r  
s h u t?  A . C losed .

Q. T h a t  is  c lo se d ?  A . Y es, s ir .
Q. L o o k in g  a t  th e  o th e r  r a i l  o f  t h a t  s id in g  i t  is  

n o t a g a in s t  th e  m a in  t r a c k  r a i l  is  i t ?  A . N o , s ir .
Q. I s  t h a t  a  s t a t io n a r y  r a i l  o r  n o t?  A . Y es, s ir .  s o  

I t  w o rk s  fro m  th i s  lev er.
Q. D o  b o th  o f  th o s e  r a i l s  w o rk ?  A . Y es, s ir ,  

h e re  is y o u r  c o n n e c tio n , see th e  b o l ts  ru n  th ro u g h  
a n d  r u n  r i g h t  in  b e tw e e n  th o s e  tw o  tie s , th is  
s ta n d  is  a r r a n g e d  w ith  a  cog  a n d  a  le v e r  a n d  y o u  
ra is e  i t  u p  a n d  t u r n  i t  in  t h a t  p o s it io n  t h a t  
b r in g s  t h a t  p o in t  a g a in s t  t h a t  s to c k  r a i l  a n d  th i s  
one a w a y  f ro m  i t ,  th e n  th e  t r a i n  i s  g o in g —

Q. A w a y  fro m  i t ,  w h e re , w h ic h  w a y ?  A . T h e  
o th e r  p o in t  o v e r  a g a in s t  t h a t  s to c k  r a i l  a n d  th is
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p o in t  a w a y  fro m  i t ,  a w a y  f ro m  th is  sto ck  ra il  
t h a t  le a v e s  i t  so  t h a t  y o u  c a n  go  in to  th e  sid ing, 
e n te r  th e  s id in g .

Q. I t  s p re a d s  th e  r a i l s  th e n , d o es  i t ?  A. No, 
i t  does n o t  s p re a d  th e m , i t  j u s t  s im p ly  changes 
th e  p o s it io n  o f th e m , p u ts  th e m  a g a in s t  th e  stock 
r a i l  a n d  p u l l s  th e m  a w a y  fro m  th e  s to ck  ra il.

Q. I t  m u s t  s p re a d  th e m  th e n , i t  m u s t  be fu r th e r  
10 a p a r t  th a n  th e y  a r e  th e re ?  A . N o , s ir , th e  sam e 

g au g e .
Q. T h a t  is  h o w  m a n y  in c h e s  a w ay  fro m  i t  now ? 

A . T h a t  is  su p p o se d  to  b e  fo u r  inches.
Q. F o u r  in c h e s  a w a y  fro m  t h a t  r a i l?  A. The 

s to c k  ra i l ,  yes , s ir .
Q. I f  y o u  w e re  g o in g  to  m ove i t  to w a rd s  the 

s o u th —  A . Y o u  w ill b r in g  th is  p o in t  ov er here 
a w a y  fro m  th i s  s to c k  r a i l  on  th i s  side.

^  Q. F ro m  t h a t  o n e  to  th e  n o r th ?  A. T h a t  way 
to w a r d  th e  c e n te r  o f th e  t r a c k .

The Court: They both move the same 
way the same distance when you move 
them?

Q. I s  th i s  s to c k  r a i l  a  so lid  s t r a ig h t  r a i l  a ll 
th e  w a y  th ro u g h  th e re  o r  is  a  p iece  ta k e n  out 
a t  th e  p o in t  w h ich  sw in g s?  A. H e re  is  th e  jo in t 
r ig h t  th e r e  a n d  th e re  is  th e  o th e r  one, th a t  is 

30  th e  so lid  r a i l  t h a t  le a d s  fro m  th e  m a in  t r a c k  onto 
th e  sw itc h , th i s  p o in t  f its  to  th e  s id e  of th a t  

s to c k  r a i l .
Q. A t  th e  t im e  w h e n  th e  sw itc h  is  open  do both 

o f  th o se  p o in ts  t r a v e l  to  th e  so u th ?  A. Yes, sir.

By Mr. D i x o n  :

Q. L o o k in g  a t  th e  p ic tu r e  i t  a p p e a rs  t h a t  the  
s o u th e r ly  p o in t ,  w e w ill  c a ll  i t ,  th e  s<mther y 
p o in t  is  n o w  a g a in s t  th e  r a i l ,  i s  i t  n o t?  A. e 

4 0  m a in  lin e .
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Q. I s  a g a in s t  th e  m a in  l in e  r a i l ?  A . Y es, s ir .
Q. I t  is  n o w  c lo sed ?  A . Y es, s ir .
Q . I f  i t  i s  o p en ed  th e  p o in t  w ill  be m oved  

to w a rd s  th e  n o r th ,  w o u ld  i t ?  A . T o  th e  so u th .
Q. H o w  is i t  g o in g  to  g e t  a c ro s s  t h a t  m a in  

r a i l  to w a r d s  th e  s o u th ?  A . I t  i s  n o t  g o in g  
th ro u g h  th e r e  a t  a l l ,  th i s  r a i l ,  th e  sw itc h  r a i l  is  
co u p led  w ith  th e  e n d  o f  ea ch  p o in t  a n d  w h e n  
y o u  m ove th e  sw itc h  r a i l  y o n  m ove b o th  p o in ts . 10

Q. I f  t h a t  w e re  o p en  w o u ld  th i s  r a i l  t h a t  I  n o w  
in d ic a te  w h ic h  is  th e  c u rv e d  r a i l  to w a r d s  th e  s o u th , 
w o u ld  t h a t  o p en  to  th e  s o u th  o r  o p en  to  th e  n o r th ?
A. T h a t  r a i l  s ta y s  p e r fe c tly  r ig id  w h e re  i t  is , 
th is  is  th e  o n e  t h a t  m oves th is  p o in t  th e  o n e  o n  
th e  bevel.

Mr. Dixon : I cannot understand that.
Mr. Collins: J u s t  e x p la in ,  h e  d o n ’t  seem  

to  u n d e r s ta n d ;  th i s  o n e  t h a t  is  n o w  a  few
20

in c h e s  f ro m  th e  s to c k  r a i l  m oves to  th e  
s to c k  r a i l ?

Witness : Y es, s ir .
Mr. Collins : A t  th e  sam e  t im e  th e  

s t r a ig h t  o ne  m oves th e re ?
Witnes: Y es, s ir .
Mr. Collins: T h e  s t r a ig h t  one, n o t  th e  

c u rv e d  o n e ?
W itness: Y es, s ir .
Mr. Collins: D o you understand him, 

gentlemen? Mr. Dixon thought that the 
curved one was moved but it is  the straight 
one.

Mr. Dix o n : T h e n  th e r e  is  no s t r a ig h t  
t r a c k ?

40
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J oseph A. Bergen, sw o rn  a s  a  w itn e ss  on  th e  
p a r t  o f th e  d e fe n d a n t ,  te s tif ie s  a s  fo llo w s:

D irect Examination by Mr. Hobart:

Q. Y o u  a r e  c le rk  o f th e  G ra n d  J u r y  o f P assa ic  
c o u n ty ?  A . Y es, s ir .

Q. A n d  w e re  y o u  su c h  c le rk  fo r  S ep tem ber 
10 T e rm  1 9 1 3 ? A . Y es, s ir .

Q. D id  t h a t  G ra n d  J u r y  h a v e  b e fo re  i t  th e  
m a t t e r  o f th e  in v e s t ig a t io n  o f th is  ac c id en t a t
2 7 t h  S t r e e t?  A . Y es, s ir .

Q. W e re  y o u  p re s e n t  a t  th e  sessio n  o f th e  G ran d  
J u r y  w h e n  w itn e s s e s  w e re  c a lle d  on  t h a t  sub­

je c t?  A . I  w as.
Q. D o  y o u  re c o lle c t  F a th e r  E d w in  L an g e  being 

c a lle d  a s  a  w itn e s s ?  A . M ay  I  r e fe r  to  m y notes. 
Q  Y o n  to o k  n o te s  a t  th e  t im e , did. y ou? A.

20 ATY es.
Q. P le a s e  r e f e r  to  y o u r  n o te s . A. (R e fe rr in g  to  

n o te s .)  R e v e re n d  E d w in  B . L an g e .
Q. H e  w a s  o ne  o f th e  w itn e sse s  b efo re  th e  G ran d

J u r y ?  A . Y es.
Q. D id  h e  te s t i f y  a s  to  th is  a c c id e n t?  A. le s -  
Q. D id  h e , in  h is  te s tim o n y , b efo re  th e  G ran  

J u r y  s a y  t h a t  h e  h e a rd  a  b e ll r in g ?

30
M r . D ixon : O n e  m o m en t.

By Mr. Dixon :
Q. W h a t  a r e  y o u  

to  th e  n o te s  ta k e n . 
Q. W h a t  n o te s?

r e f e r r in g  to ?  A. R efe rrin g  

A. T a k e n  in  th e  G ra n d  J u ry

40

room .
Q. W h o  to o k  th o se  n o te s?  A. I  d id .
Q. W h a t  a r e  th e y — in  ty p e w r it in g ?  A. iso , s i r ;

a n d  n o t  in  s h o r th a n d  e ith e r .
Q. I n  lo n g h a n d ?  A. Y es, s ir .
Q. C a n n o t y o u  te s t i f y  w ith  re sp e c t to  th is  wi



395

J o s e p h  A .  B e r g e n — C r o s s .
*

out referring to the notes? A. No, sir; because 
there were a number of witnesses there; That is 
a year ago.

Q. Do you mean to say that your notes show 
everything that was said? A. Do I need to say 
that? No, sir. Shall I look to see if he said 
anything about the bell?
By Mr. Hobart: 10

Q. Yes; look and see if you have any record 
of his having testified on the subject of the bell?
A. «1 heard bell.”
By Mr. Dix o n :

Q. What? A. “I heard bell.”
Q. “I heard bell”? A. “I heard bell.”

By Mr. H obart:

Q. Anything further on that subject? A. Noth- 20 
ing else as to the bell.

Cross Examination by Mr. Dix o n:

Q. That is your interpretation of what he said, 
made at the time or sometime afterwards? A. 
Made at the time.

Q. Didn’t he say “I thought I might have heard 
a bell?” A. I have written here that he said “I 
heard bell.” 30

Q. You know he did say that, don’t you? A. I 
know he didn’t say it.

Q. Do you think that Father Lange on the wit­
ness stand said “I heard bell”? A. In answer to a 
question. I make no notes of questions. I do 
not put the question and answer down as it 
happens, I merely take notes of what the witness 
says.

Q. That is not a verbatim statement of what 
he said? A. No, sir. 40
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Q. Do yon think he said “I heard bell”? A. I 
don’t think so. I have written it here that he 
said “I heard bell.”

Q. You did not put down all he said about 
the bell? A. No. I do not know that he said 
anything else about the bell.

Q. You don’t know whether he said “I heard a 
bell a second before the collision,” or anything 

10 of that sort? A. I have written that he said “I 
heard bell.”

Q. You know he did not say just those three 
words only about the bell? A. Oh, he said many 
other words.

Charles S. Cleveland, sworn as a witness on 
the part of the defendant, testifies as follows:

20
Direct Examination by Mr. Hobart :

Q. You are in the employ of the Erie Railroad
at this time? A. Yes, sir.

Q. You were at one time in the employ of the 
Susquehanna Railroad? A. At the time of the 
accident, do you mean?

Q. Yes; at the time of the accident? A. Yes; I 
was in the employ of the New York, Susquehanna

30 and Western Railroad.
Q. At what point? A. At Passaic Junction.
Q. Do you recollect engine 125 passing your

tower on that afternoon? A. I do.
Q. Were you in the tower? A. I was in t e

station.
Q. At the station? A. Yes. #
Q. At the station known as Passaic Junction.

A. Y gs. • n
Q. Did you hear any whistles from that engm

40 A. Yes, sir; I did.
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Q. What whistles and when? A. There was 
four whistles, that I first heard, then I heard 
two, and he blew a signal for the crossing at 
Passaic Junction station.

Q. How do you remember that? A. Well, if 
you had my block sheet there I can show you 
the block record.

Q. What does that have to do with it? A. I 
can show you where I can prove my statement 
that the train ahead was not out, and he did not 
have to block, and he had to blow, and after he 
got it, he had to acknowledge it, and he had that 
crossing.

Q. When you say “He had to acknowledge it” 
what do you mean? A. When a tram gets a 
signal that they don’t have at first, they acknowl­
edge it with two whistles.

20
Cross Examination by Mr. Dixon :

Q. Where were you? A. Passaic Junction.
Q. That is three miles away from this place?

A. Yes.
Q. That is where you heard the whistle? A. Eh?
Q. Where were you when you heard the whistle?

A. He signaled the whistle is right out in front 
of the station, probably fifty feet west of the 
station. 30

Q. What station? A. Passaic Junction.
Q. You were at Passaic Junction? A. Yes.
Q. And you heard the whistle? A. Yes.
Q. Is that the whistle you are swearing about?

A. That is the whistle that was blown there for 
the block.

Q. Is that the whistle that you are testifying 
about? A. Yes.

Q. That he blew at Passaic Junction? A. Pas­
saic Junction.
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F iore P isce, sworn as a witness on the part 
of the defendant, testifies as follows :

Direct Examination by Mr. Hobart :

Q. Do you understand English? A. Little bit, 
not much.

Q. Are you employed by the Susquehanna Rad­
i o  road? A. What?

Q. Do you work for the Susquehanna Railroad? 
A. Yes, sir.

Q. Did you work for that Company September 
of last year? A. Yes, sir.

Q. What position did you have; what kind of 
work did you do? A. Filling up lights, fixing up 
lights, lamp man.

Q. Did you have anything to do with watching 
2C the crossing bells? A. Yes, sir.

Q. What did you do with them? A. Well, I 
come to East 27th Street, take a book, and stay 
when the train passes, and I see the bell ring, 
and I put it in the book, I mark it in the book.

Q. Do you keep a record in the book? A. Yes, 
sir.

Q. (¡Showing witness.) I show you a book 
marked Section No. 8. A. No. 8.

Q. Section No. 8? A. Yes.
30  Q. Do you know where 27th Street crossing is? 

A. Yes.
Q. Is that in Section 8? A. Yes, sir.
Q. Now, look at this book. Is that book in your

writing? A. Sure.
Q. What have you got on the top of the page

that I show you? A. Here?
Q. Yes. What is that? A. 27th Street.
Q. Is that 27th Street crossing? A. Yes.
Q. What have you on the other side? A. Sep-

40 tember.



899

F i o r e  P i s c e — C r o s s .

Q. What year? A. 1913.
Q. On the side of the page are some figures?

A. That, is the date.
Q. That is the day of the month, is it? A. Yes.
Q. Did you make any test or observation of the 

crossing hell on the 27th day of September? A.
Here (indicating).

Q. Have you got it in your book? A. Sure. 1Q 
Q. Tell us what you did about that bell on the 

27th of September, 1913. A. Eastbound, one train 
passed, seven thirteen No. of train 916; and west­
bound nine forty four, and the number of the 
train 903.

Q. When you say seven thirteen, do you mean in 
the morning or afternoon? A. In the morning.

Q. When you say nine forty four, is that the 
morning? A. Yes.

Q. Have you got down in the book anything *0 
about the bell, whether it was ringing or not?
A. Sure, I have it here (indicating).

Q. How have you got it? A. Bell ring, here,
O. K.

Q. O. K.? A. Yes, and this is my sign.
Q. This is your name over here on the page?

A. Yes.
Q. That is your name is it? A. Yes.
Q. Is this all in your writing? A. Yes. ao
Q. Did yon write it down at the time? A. Yes.

Cross Examination by Mr. Dixon :

Q. Where is the record of the westbound trains 
on that day? A. This (indicating).

Q. All of this? A. Yes.
Q. You only keep the record of one train that 

travels each day, don’t  you? A. One train a day, 
one east and one west.

Q. One train east and one train west? A. One 
train east and one train west.

40
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Q. Where is that train that you say went west 
on that day, of which you have a record? Point it 
out. A. What?

Q. The train that went west on that track 
across 27th Street crossing on the 27th day of 
September? A. Here (indicating) see.

Q. That is it? A. Yes.
Q. That is nine forty four? A. This is the 

time—nine forty four.
Q. Nine forty four in the morning? A. In the 

morning, and this is the number of the train, 903.
Q. Now, do you stand at the crossing when 

they go by? A. Sure.
Q. To hear the bell ring? A. Oh, yes.
Q. Sometimes they ring and sometimes they do 

not? A. No.
Q. They do get out of order, don’t they? A. 

20 What?
Q. The bells. Sometimes there is something the 

matter with them? A. No. What do you piean— 
sometimes ring and sometimes not?

Q. Yes. A. Sure.
Q. Sometimes they do not ring? A. Sometimes 

they do not ring, and I have got to make a report.
Q. You have to make a report sometimes? A. If 

there is no ring, I make a report.
Q. And sometime they got out of order in a 

33 few minutes, donrt they? A. What?
Q. They let a train pass sometimes without 

ringing—get stuck? A. Yes. If I see the bell 
don’t ring I come to Broadway station and make 
a report. If the bell don’t ring, If the bell rings 
I put it in the report, O. K.

Q. You are not sure when a train runs by, 
whenever a train runs by, you only make a report 
to one train? A. One train. One train east 

40 and one train west.
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Q. Yon were not guarding the crossing, were 
yon; you were not a flagman? A. No flagman.

Q. What did you do? A. Lamp man.
Q. Do you go along and look at the wire, too? 

A. No.
Q. You just go there and stay there for one 

train to pass? A. For one train to pass, and I 
see the bell ring and put it in the book.

Q. Where is there anything in this book that 
shows that that train went by? A. 903, number 
of train, that is the time (indicating) and this 
time this train passes. This here (indicating) is 
the number of the train.

Charles Cavanagh, sworn as a witness on the 
part of the defendant, testifies as follows:

Direct E xamination by Mr. Hobart :

Q. You are employee of the Susquehanna Rail­
road? A. Yes.

Q. In what position? A. Signal repair man.
Q. Were you so employed on the 27th of Sep­

tember, 1913? A. Yes, sir.
Q. What section of the road did you cover? 

A. From Passaic to Butler.
By The Court:

Q. That includes East 27th Street? A. Yes, sir. 
By Mr. Hobart:

Q. Did you personally make any inspection of 
the crossing bells? A. Yes, sir.

Q. With particular reference to the bell at 
27th Street, do you know when that bell was 
first put in? A. Yes, sir.

Q. When was it? A. June 4th, 1909.
Q. How often was it your custom to make in-

40
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spection of the bells in the month of September, 
1913? A. Every two weeks.

Q. How did you make the inspections? A. Go 
up to the bell and see that it rings and inspect 
it for a train.

Q. Is there any other way of testing the bell 
except by watching the train? A. Yes.

Q. I notice that you have a book before you.
1 Is that a book kept by you? A. Yes, sir.

Q. Can you tell when was the last time you 
tested or observed this 27th Street bell before 
the accident of the 27th of September—the last 
time before that? A. September 24th.

Q. 1913? A. 1913.
Q. What hour was it that you inspected it? 

A. 2:49.
Q. P. M.? A. P. M.

2 0  Q. What did you do in the way of inspection, 
that is, how did you test the bell? A. Cleaned 
the track battery wires.

Q. What did you do in the way of testing the 
bell or watching to see how it worked? A. By 
a train.

Q. By a train passing while you werê  there? 
A. Yes, sir.

Q. And did the bell work all right? A. Yes, sir.
Q. When were you there next after the 24th of

30  September? A. September 27.
Q. What hour? A. 7 :40 for one train.
Q. 7:40 A. M.? A. P. M.
Q.. And when else? A. And 7 :52 P. M.
Q. How did you inspect the bell at that time? 

A. Standing at the crossing and watching the 
trains go by.

Q. Which direction did those trains go—the 
one at 7:40 and the one at 7:52? A. 921 west;

4Q 958 east.
Q. Which one went at 7:40? A. Well, that 

I don’t know. _
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Q. Yon have not got that? A. No; I nave just 
the time and the number of the train.

Q. They were both within a few minutes? A.
Yes. ,

Q. 7 :40 and 7 :52? A. Yes.
Q. How did you come to go there that evening?

A. I got a message to go there and inspect the bell 
and see that it rung.

Q. Did you make any observation of the wires 10 
while you were around there? A. No, sir.

Q. Did you make any repairs to the bell at 
that time? A. No, sir.

Q. Why not? A. Because it was not necessary.
Q. Reference has been made to a battery box.

Do you know what that is and where it is located?
A. Yes, sir; there are three of them there.

Q. Where are the batteries, or were they on the 
27th of September, 1913? A. There was two on the 
track and one behind the crossing bell. 20

Q. Are the boxes locked—the battery boxes? A.
The battery on the track is an iron chute; they 
are locked.

Q. Who has the key? A. I have.
Q. Anybody else? A. Yes; the battery man.
Q. He is under your direction? A. Yes.
Q. Was he there with you that night? A. No, 

sir.
Q. Do you know where he was or anything about RO 

him on that day? A. He was in Paterson. He 
went to the show, I believe.

Q. Were all the batteries locked? A. Yes.
Q. A separate key for each one? A. No, sir; the 

same key.
Q. The same key operates all of them? A. Yes.
Q. When you were there at 7 :40 on the evening 

of September 27th, 1913, were the battery boxes 
locked? A. I never looked.

Q. Did you unlock them? A. No, sir. 40
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Q. Will you tell us generally how these batteries 
operate, and how they operate the hell? A. Well, 
there are two sets of batteries there. Which one 
do you want?

Q. With particular reference to the westbound 
track. A. There is a track battery on that and 
there is a battery that rings the bell.

Q. Is there a separate battery for each track? 
A. Yes, sir.

Q. Let us limit ourselves to the westbound 
track. Where is the battery located for that 
track? A. 1468 feet east of the crossing.

Q. East of what part of the crossing—the center 
of the crossing or the side or what? A. Center 
of the crossing.

Q. Where is the other battery? A. Behind the 
poll.

Q. Near the ground? A. Yes; in the ground.
Q. Will you tell us how that bell is operated, 

or how it was on this day?
The Court : Is there any doubt about the 

general method of operating this bell?
Mr. H obart: I do not think there is.
Mr. Collins: There was some misunder­

standing in the testimony of Mr. Steele. It 
ought to be made plain.

The Court: I understand that when the 
train comes into the circuit, it rings the 
bell, and when it leaves the circuit, that 
shuts it off—that is, if the bell is working 
properly?

Q. With particular reference to the wires, 
reference has been made to some bonding wires. 
Tell us what those are and where they are located? 
A. The bonding wire is from one rail to the other 
to carry the current.



405

j C h a r le s  C a w a n a g h — D i r e c t .

By The Court:

Q. The rails carry the current? A. Yes.
Q. And where the rails are separated, the bond 

carries the current? A. Yes.
By Mr. Hobart:

Q. In case the wire breaks, what happens? A. 
There are two wires there.

Q. Suppose one wire breaks? A. It will ring.
Q. (Suppose both wires break? A. Sometimes 

it will ring a bell all the time, and sometimes it 
won’t.

Q. If one wire breaks— A. It will work right 
along.

Q. Do you mean it will ring the bell all the 
time? A. No, sir; it works all right; the other 
wire protects it.

Q. You have two wires to make sure, in case ^  
one wire breaks, that it will work? A. The other 
wire will carry the current.

Q. So that if there were one of the wires 
broken, it will work? A. Yes.

Q. (Showing witness.) Is this one of the bond­
ing wires? A. That is a bonding wire.

The Court: Mr. Hobart, you may ask 
about the switch.

Q. You know where the switch is at East 27th ^  
Street? A. Yes.

Q. You are familiar with the general construc­
tion as it was then? A. Yes.

Q. A train coming west on the westbound track, 
if the switch is open, will the bell operate? A.
The bell will work just the same.

Q. If the switch is closed? A. Just the same.
i Mr. H o b a r t  : I offer this wire in evi­

dence.
40
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Cross Examination by Mr.. Dixo n:

Q. 'Suppose the engine were going in the oppo­
site direction, from the west to the east side of 
East 27th Street and the switch were open, would 
the bell ring? A. What is that?

Q. (Repeated by stenographer.) Suppose the 
engine were going in the opposite direction, from 
the west to the east side of East 27th Street and 
the switch were open, would the bell ring? A. 
Yes.

Q. Would it ring whether the switch were open 
or closed? A. Yes.

Q. It would make no difference? A. No, sir; 
not a bit.

Q. These wires do occasionally break, don’t 
they? A. Yes.

Q. And you repair them? A. Yes, sir.
20  Q. Do you put any marks there to show when 

they are out of repair? A. No, sir.
Q. Nobody does? A. No, sir.
Q. No marks on the rail? A. No, sir.
Q. Or on the wire? A. No, sir.
Q. Or on your fish plate? A. No, sir.
Q. Do they put marks at all on the fish plate 

for any purpose? A. No, sir; no marks.
Q. Any chalk marks? A. No, sir.
Q. Or numbers? A. No, sir.o n Q. In red? A. No, sir.
Q. Did you never see those marks anywhere? 

A. No, sir.
Q. Did you never see those marks anywhere 

along the system of the Susquehanna Railroad, on 
its tracks? A. I never took notice of them.

Q. Did you inspect these wires yourself? A. 
Yes.

Q. And you inspected the wires in this system
40  on the twenty-fourth yourself? A. The battery 

shoot. .
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Q. These wires? A. Not these wires; no, sir.
Q. Yon didn’t  inspect the bonding wires at that 

time? A. No, sir.
Q. Did you inspect them on the twenty-seventh?

A. No, sir; it was dart.
Q. Did you inspect them after the twenty- 

seventh within a few days? A. No; I don’t  think 
I did.

Q. Didn’t you change that system within a few 1 
days after the accident? A. I don’t know when 
they changed it.

Q. When did they change it? A. I  don’t 
know.

Q. You were there? A. Yes, sir.
Q. Have you not a record of it? A. No, sir.
Q. How is it you didn’t keep a record o f that?

A. I don’t know.
Q. Where is your repair book? A. Right here.
Q. You mean to say that you have no record 

of the change in the system of this line any­
where? A. No, sir.

Q. And when is the last time you inspected 
this line on Twenty-seventh Street—this signal?
A. I guess it would be December 19th.

Q. Why do you guess? A. I know it was.
Q. How do you know it was? A. I have it right 

here.
Q. Now don’t you know that in that time—in 30  

December—you had changed the whole system at 
this place? A. No, sir.

Q. At this place? A. No, sir; I guess you are 
mistaken in that.

Q. When did you change it? A. I don’t know; 
do you?

Q. No; I am trying to find out from you. A. I 
don’t know.

Q. And when you go along there to find a break 
in the system and found any wire that was 40
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broken you didn’t make any mark to indicate it? 
A. No, sir.

Q. Well, if there was a change made in the 
wires you would know, wouldn’t  you? A. In 
what wires?

Q. These bonding wires? A. In what way?
Q. Putting in new wires. A. Not me, no, my 

men; my helpers.
10 Q. You would keep track of that? A. No, sir. 

Q. Didn’t you have any record of that? A. 
No; not bonding wires.

Q. Not if you had any defect? A. That isn’t a 
defect.

Q. If the wire was broken that would be a de­
fect? A. Not always; no.

Q. Wouldn’t that be a defect if one of them 
Was broken? A. Not necessarily.

^  Q. Suppose there were two broken? A. Then 
we would know it.

Q. You say there was no repairing done in the 
following ten days? A. I got it here.

Q. Of this inspection of the bonding wires? 
A. The first one after that accident?

Q. Yes. A. October 31st, 1913.
By the Court :

Q. What happened then? A. Cleaned the con- 
jj- tact on the bell.

By Mr. Hobart:
Q. What is that? A. That is there——the con­

tact up in the bell—that is what rings the bell.

By Mr. Dixon :
Q. And there was nothing done with the wires 

or bell from the time of the accident up until 
that time? A. No, sir.

Q. And you will swear to that positively? A. 
Yes, sir.40
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Q. And yon would know if there had? A. Yes, 
sir.

Q. Well, now, what is the reason for cleaning 
that contact? A. For cleaning it?

Q. Yes. A. If it is in there for any length of 
time we have to look that the platinum does not 
wear off of it.

Q. If it gets corroded doesn’t it stop? A. No, 
sir; it doesn’t  get corroded. 10

Q. Doesn’t it sometimes bind? A. No, sir.
Q. Why do you clean it if it doesn’t corrode?

A. We don’t exactly clean it to see if the plati­
num is all right?
By the Court :

Q. He asks you why you do it. A. Do what?
Q. Clean it. A. To keep the cobweb out of it.

By Mr. Dixon : 20

Q. If it gets corroded it is liable to stick, isn’t 
it? A. I never seen one corroded.

Q. Isn’t it a fact if the armature that operates 
the tongue of the bell, as we call it, if that is 
adjusted too tight or corroded a little it will 
stick? A. No, Sir.

Q. That isn’t a fact? A. No, sir.
Q. Nothing could happen to that so it would 

stick? A. No, sir.
By the Court :

Q. Do you mean that—nothing could happen to 
the bell so it could stick? A. I have never seen it.
By Mr. Dix o n :

Q. Not on the Susquehanna? A. No, sir.
Q. What kind of batteries do you operate? A.

On the track or bell?
Q. On the bell. A. Edison batteries.
Q. Dry or wet batteries? A. Wet batteries. 40
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Q. The same kind as is used in houses for push 
button bells? A. I don’t know about them.

Q. What kind of an electrician are you, any­
how? A. I  don’t  know; I learned on the Sus­
quehanna.

Q. And you qualify as an expert? A. No, sir; 
I never qualified.

Q. Was it out of order or not? A. No, sir.
10 Q. Did you examine the bell, armature, wires 

and everything? A. Yes, sir.
B y Me . H o ba bt :

Q. How long have you had to do with bells on 
Susquehanna? A. Nine years.

Q. And during those nine years you made re­
pairs and tests of bells and wires and necessary 
parts connected with them? A. Yes, sir.

Q. That is all.

Charles W. Thompson, sworn as a witness on 
behalf of the defendant, testifies as follows:

Direct E xaminaton by Mr. Hobart:

Q. You are connected with the Susquehanna 
Railroad? A. Yes, sir.

Q. What is your connection with the railroad? 
so A. »Signal foreman.

Mr. Collins : I could not hear you.

A. »Signal foreman.
Q. You have general charge of the signal bells? 

A. Yes, sir.
Q. Reference has been made to the change of 

the system at Twenty-seventh Street; do you 
know when that was made? A. Yes, sir.

Q. When? A. November 26th, 1913.
^  Q. And what was the change made in it—in­

stalling the new block signals? A. Yes, sir.
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Q. D id  y o u  p e r s o n a lly  m a k e  a n y  o b s e rv a tio n  o r  
In s p e c t io n  o f  tb e  b e ll a t  T w e n ty -se v e n th  S tr e e t?
A. Y es, s ir .

Q. W h e n  w a s  t h a t ?  A . N o v e m b e r 2 7 th .
Q. A t  w h a t  t im e ?  A . S ev en -fo rty .
Q. W a s  y o u  th e re  w ith  M r. C a v a n a g h ?  A . Y es, 

s ir .
Q. D id  y o u  o b se rv e  w h e th e r  o r  n o t  th e  b e ll 

r a n g ?  A . Y es, s ir .  10
Q. D id  i t  r in g ?  A . Y es, s ir .
Q. A n y  w e s tb o u n d  t r a in s  com e a lo n g ?  A . Y es, 

s ir .
Q. D id  th e  b e ll r in g  fo r  t h a t ?  A . Y es, s ir .
Q. D id  y o u  m a k e  a n y  o th e r  o b s e rv a tio n s ?  A .

O n ly  a n  eastlb o u n d  t r a in .
Q. D id  th e  b e ll r in g  fo r  t h a t ?  A . Y es, s ir .
Q. D id  y o u  h a v e  a  k ey  f o r  th e  b a t te r y  b o x ?  A .

Y es, s ir .  - n
Q. D id  y o u  n o t ic e  w h e th e r  i t  w a s  lo ck ed  o r  n o t?

¡A. I t  w as.
' Q. R e fe re n c e  h a s  b een  m a d e  to  th is  b e ll s t ic k in g , 
d id  y o u  n o tic e  a n y th in g  a b o u t  t h a t ?  A . W e n e v e r  
h av e  a n y  t ro u b le s  l ik e  th a t .

Q. W h a t  w o u ld  i t  d o ?  A . I f  i t  w a s  ad ju s ted : 
too  c lose i t  w o u ld  m a k e  a  s tro k e .

Q. D o  y o u  k n o w  w h a t  k in d  o f  a  b e ll i t  is ?  A .
A  C h icag o  bell.

Q. I s  t h a t  a  s t a n d a r d  b e ll?  A . Y es, s ir . 30
Q. H o w  lo n g  h a s  i t  b een  u s e d ?  A . I  c o u ld n ’t  

say  w e h a v e  u se d  i t  fo r  a  n u m b e r  o f  y e a rs .
Q. D o  y o u  k n o w  o f  a n y  w ay , i f  th e  b e ll g o t  

s tu c k , y o u  c o u ld  fix  i t  by  h a m m e r in g  i t  w i th  a  
ro ck  o r  a n y th in g  t h a t  w ay ?  A . N o , s i r ;  w e n e v e r  
fixed it- t h a t  w ay .

Q. C ro ss-ex a m in e .

Cross Examination by Mr. Dix o n:
40

Q. I f  th e  a r m a tu r e  g o t  s tu c k  w o u ld n ’t  t h a t  s to p  
th e  b e ll f ro m  r in g in g ?  A . N o t  t h a t  I  k n o w  of.
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Q. N e v e r  d oes th a t ?  A . N o, s ir .
Q. E v e r  see m en  th ro w  co a l a t  th e  s ig n a l box 

w h e n  i t  w o u ld  n o t  r in g ?  A . N o, s ir.
Q. N o w , I  w a n t  y o u  to  lo o k  a t  th is  p h o to g rap h  

A n d  sa y  w h e th e r  o r  n o t  i t  show s a n y  o f these 
b o n d in g  w ire s ?  A . Y es, s ir .

Q. T h a t  i s  a  b o n d in g  w ire ?  A . Y es, s ir .
Q. D o es  i t  a p p e a r  to  be b ro k e n ?  A. A ppears 

10 to  be tw is te d  to g e th e r ;  yes , s ir .
Q. I  a m  n o w  sh o w in g  y o u  E x h ib i t  P-6 for 

id e n t i f ic a t io n ;  th e y  b o th  a p p e a r  to  be broken, 
d o n ’t  th e y ?  A . Y es, s ir .

Q. I f  th e y  w e re  b o th  b ro k e n  w o u ld  you  expect 
th e  b e ll to  o p e r a te  p ro p e r ly ?  A . S o m e tim es .,

Q. S o m e tim e s  a n d  so m etim es  n o t?  A. Som e­
tim e s  n o t.

Q. U n d e r  w h a t  c o n d it io n s  m ig h t i t  o p era te  
a n d  in  w h a t  c o n d it io n s  n o t?  A . I f  th e  an g le  b ar 

20  c a r r ie d  i t  th ro u g h  p ro p e r ly  i t  w o u ld  r in g  b u t if 
n o t  i t  w o u ld  r in g  a l l  th e  tim e .

Q. W h a t  d o  y o u  m e a n  w h en  yo u  ca ll i t  th e  
a n g le  b a r ?  A . T h e  c o n n e c tin g  b a r  o n  th e  ra ils . ( 

• Q. I f  i t  r a n g  a l l  th e  tim e  i t  w o u ld  sh o rtly  ex­
h a u s t  th e  b a t te r y ?  A . N o ;  i t  w o u ld  l a s t  som e days.

Q. D o  y o u  k n o w  w h e th e r  y o u  p u t  som e m arks 
o n  th e  r a i l s  to  in d ic a te  w h e re  a  b re ak  is?  A. 
Y es, s i r ;  I  do .

Q. W h a t  d o  y o u  p u t  o n ?  A . I  d o n ’t  p u t  onu U
a n y th in g .

Q. W h y  is  th i s  re d  c h a lk  m a rk  p u t  o n /  A. i  

d o n ’t  know .
Q. N e v e r  sa w  i t ?  A . Y es, s ir . ?
Q. T h e  re d  c h a lk  m a rk  a p p e a rs ?  A. I  don’t

k n o w  th a t  i t  is  red .
Q. D id  yo u  ev er see a n y  in  th is  sy stem ? A. N ot 

t h a t  I  re c a ll .

By M r . Hobart:
Q. Y o u  sa id  w h e n  b o th  w ire s  w ere b ro k en ?  A. 

Y es s i r .
Q. T h e n  th e  b e ll m ig h t r in g  co n tin u o u s ly ?  A. 

Y es, s ir .
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Q. S u p p o se  o ne  w ire  w a s  b ro k e n ?  A . I t  w o u ld  
r in g  p ro p e r ly .

Q. A n d  w h a t  w a s  t h e  t im e  o f  y o u r  in s p e c t io n ?
A . B e tw e e n — fro m  te n  d a y s  to  tw o  w eeks.

Q. A f te r  th e  a c c id e n t?  A . Y es, s ir .
Q. D id  y o u  m a k e  th e  in s p e c tio n  y o u rs e lf ?  A .

N o, s i r ;  m y  h e lp e r .
Q. W o u ld  h e  com e to  y o u  a n d  r e p o r t?  A . H e  

w o u ld  m a k e  r e p o r t s  a n d  tu r n  in  a  r e p o r t  a n d  a lso  
m a k e  a  n o te  in  h is  in s p e c tio n  book.

Q. I s  t h a t  th e  b o o k  M r. C a v a n a g h  sp o k e  o f?  A .
Y es, s ir .

Q. Y o u  k n o w  th e  re p o r ts  w o u ld  be re p o r te d  in  
t h a t  b o o k ?  A . Y es, s ir .

By Mr. Dix o n :
Q. W h a t  w a s  th e  se c tio n  t h a t  y o u  h a d  c h a rg e  o f?

A. J e r s e y  C i ty  to  W ilk e s b a r re  a n d  M id d le to w n —  
i t  is  S u sse x  now . go

Q. H o w  lo n g  is  t h a t ?  A . A b o u t a  h u n d re d  a n d  
seven ty -five m ile s .

Q. A n d  y o u  h a v e  th e  ju n c t io n  a t  G a rf ie ld  a n d  
L i t t l e  P e r r y ?  A . N o t  G a rfie ld .

Q. H a c k e n s a c k ?  A . Y es, s ir .
Q. A n d  y o u  h a v e  to  in s p e c t  a l l  o f t h a t ?  A .

Y es, s i r .
Q. P r a c t i c a l ly  y o u  a r e  th e  o n ly  m a n  t h a t  i n ­

sp e c ts  t h a t ?  A . N o ;  I  h a v e  a  h e lp e r .
Q. H o w  m a n y  m en  d o  y o u  h a v e ?  A . F iv e . asn
Q. A n d  y o u  h a v e  to  see i f  a l l  th e se  b a t te r ie s  a r e  

filled o v e r  a l l  t h i s  t e r r i t o r y ?  A . N o ;  th e  h e lp e r s  
see to  t h a t .

Q. T h e  five m en  u n d e r  y o u r  c o n tro l?  A . I  h av e  
tw elve o r  fo u r te e n  m en .

Q. T h a t  is  a l l .

Defendant Rests.
----------------  40

The Court : A t  th is  t im e  w e w ill  ta k e  a 
re ce ss  u n t i l  tw o  o’c lock .
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After Recess.

Mr. Dixon : I f  th e  C o u r t  p lease , I  w ould 
l ik e  p e rm is s io n  to  re o p en  th e  p la in t if f s  
ca se  fo r  th e  p u rp o s e  o f o ffe rin g  th e  C arly le  
M o r ta l i ty  T a b le s ;  w e h av e  ju s t  secured  the 
d a t a  in  B e n d e r ’s L a w  D ia ry  fo r  1910 , used 

10 in  th e  S u p re m e  C o u r t  o f  N ew  Y ork .
The Court: There is no objection to 

that, is there?
Mr. Hobart: W h ic h  is  th e  ta b le ?
The Court: In d ic a te  th e  p a r t  th a t  you 

th in k  is  re le v a n t .
Mr. Hobart: You d o n ’t  w a n t  th e  whole 

book  in ?
Mr. Dix o n: No, just that table.
Mr. Hobart: Which is it you are going 

20 to put in?
Mr. Collins : T h e  C a rly le  M o rta lity  T a­

b le  d o n ’t  a t te m p t  to  fix  th e  v a lu e ; th e  C a r­
ly le  T a b le  m e re ly  g ives th e  ex p ec tan cy  of 
l i f e  o f a  p e rso n  a t  d if fe re n t ages. W h a t­
ev e r th e  C a r ly le  T a b le  say s  fo r  a  person 
s ix ty -o n e  y e a rs  o ld  is  th e  reaso n ab le  ex­
p e c ta n c y  o f  life  w e do  n o t  o b jec t to  here, 
a l th o u g h  i t  is  o u t  o f o rd e r  a n d  o u t  of tim e. 
I  d o n t’ th in k  th e y  a re  n ecessa ry . W e seldom  

30  e v e r u se  th e m  o u rse lv es , b u t  i f  th ey  w an t
to  sh o w  w h a t  is  th e  ex p ec tan cy  of life 
fo r  a  p e rs o n  s ix ty -o n e  y e a rs  o ld  as  th a t  is 
g iv en  in  th o se  ta b le s , th e y  c a n  do it. I s  the 
C a r ly le  T a b le  in  th e re ?

Mr. D ixo n: W e  w a n t  to  fo llow  th a t  up  
w ith  th e  o ffe r  o f th e  C h a n c e ry  T ab le  found­
e d  u p o n  th e  C a r ly le  T ab le .

The Court: T h e  C a rly le  T ab le  is ad-

40  m issib le .
Mr. Collins: T h e  C a rly le  T ab le  has
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been  h e ld  by  th e  C o u r t  o f E r r o r s  to  be a d ­
m iss ib le , i f  th e y  h a v e  a  co p y  o f  th e  C a r ly le  
Taible le t  th e m  p u t  i t  in .

Mr. Dixon : T h e  C a r ly le  T a b le  h a s  n o t  
b een  h e ld  n o t  to  be le g a l  ev id en c e  a n d  I  
th in k  i t  is  le g a l ev id en c e  sh o w in g  th e  
v a lu e  o f a n  in co m e  b ase d  u p o n  th e  C a r ly le  
T ab le .

The Court : W h y  w o u ld  n o t  th e  C a r ly le  
T a b le  be a d m is s ib le ? ” A n d  i f  th e  C h a n c e ry  
T a b le s  a r e  fo u n d e d  o n  th e m , th e y  w o u ld  
s im p ly  sh o w  th e  v a lu e  o f  a  c a p i ta l  fu n d  a t  
th e  p r e s e n t  v a lu e .

Mr. Collins: T h a t  is  a  m a t t e r  o f c a lc u ­
la t io n ,  a  m a t te r  o f  r e c k o n in g ;  a n d  in  th e  
ca se  o f  W i l l i a m s  v .  C a m d e n ,  I  h a d  th e  
h o n o r  o f  s p e a k in g  to  th e  C o u r t  in  t h a t  
c a s e ;  y o u  w ill  f in d  i t  s a y s  t h a t  a p p ro v e d  
ta b le s  o f  m o r ta l i ty  p ro v e d  b y  w itn e s se s  c a n  
be o ffe red  in  ev idence .

The Court: But what I am asking is, 
why should not the plaintiff be entitled to 
prove the present value of a dollar, for in­
stance, at the age of sixty-one, if y >u are 
going to capitalize it?

Mr. Collins: T h a t  is  a  m a t t e r  o f c a lc u ­
la t i o n ;  i t  i s  n o t  a  t a b le ;  a n d  th e  C h a n c e ry  
T a b le s  a r e  b a se d  o n  o ne  p e rc e n ta g e , o n e  
r a te ,  a n d  w e c a n n o t  te l l  w h a t  ra te .  I  to ld  
M r. D ix o n  th e re  w a s  n o  o b je c tio n  to  h is  
p u t t in g  in  th e  C a r ly le  T a b le  i f  h e  w a n ts  to . 
H e  is  o u t  o f  t im e , an y h o w .

Mr. Dix o n : I know that; we do not 
deny that, and I am asking permission to 
do it.

Mr. Collins: That is as far as we are 
willing to consent.

The Court : I  w ill  l e t  th e  C a r ly le  T a b le

10

so

30

40
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in . I  d o  n o t  th in k  i t  w ill  be p a r tic u la r ly  
b en e fic ia l a s  to  th e  o th e r .

Me. Dix o n : T h e  C a r ly le  T ab le s  a re  of 
l i t t l e  b e n e f it ;  b u t  th e  o th e r  ta b le  w hich  is  
b a se d  o n  th e  C a r ly le  T a b le  a n d  is used 
by  th e  C o u r ts — I  th in k  J u d g e  P a rk e r  in  
th e  c a se  o f H o r a n d t  v .  W e s t  J e r s e y  u sed  it—  
t h a t  is  th e  ta b le  g iv es  th e  figures. The 
C a r ly le  T a b le s  a r e  o f v e ry  l i t t l e  use w ith ­
o u t  i t .

Mr. Collins: That is all we consent to.
Mr. Dixon : T h a t  is  w h a t  th e  o th e r  tab le 

is  b a se d  on , b u t  i f  y o u  o b je c t to  i t ,  I  w ith ­
d ra w  th e  offer.

Mr. Collins: W e  d o  n o t  o b jec t to  the 
C a r ly le  T ab le s , i f  y o u  hav e  g o t them . I f  
y o u  h a v e  n o t  g o t th em , y o u  c a n n o t offer 

2Q th em .
Mr. Dixon : T h is  is  th e  T ab le  th a t  is 

u se d  by  th e  C o u r ts  in  N ew  Y o rk  a n d  i t  is  
co m p iled  o n  th e  C a r ly le  T a b le ;  i t  is  know n 
a s  th e  C h a n c e ry  T ab le . I  hav e  been try in g  
fo r  th r e e  w eeks o r  m o re  to  find  it, o r  to  
f in d  o u t  w h e re  I  co u ld  g e t  th e  C arly le 
T a b le  a n d  I  h av e  n o t  been  a b le  to  find it. 
I  d o n ’t  k n o w  o f  an y b o d y  w ho h a s  go t it.

Mr. H obart: If you had asked me I 
30  could have loaned you mine.

Mr. Dix o n: Have you got one?
Mr. Hobart: N o t here . I have one in  

th e  office.
Mr. D ixon : I went to pretty near 

everybody but to Collins & Corbin.
Mr. Hobart : I have it in the office.
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J o h n  L a n g e — D i r e c t .

J oseph Lange, recalled as a witness on behalf 
of the plaintiffs in rebuttal, testifies as follows:

Direct Examination by Mr. Dix o n:

Q. A  y o u n g  m a n , I  th in k  h is  n a m e  w a s  C u rz o n , 
te s tif ie d  t h a t  a s  y o u r  a u to m o b ile  a p p ro a c h e d  th i s  
c ro s s in g  h e  r a n  o u t  a n d  s ig n a lle d  y o u  o r  c a lle d  
to  y o u , n o tif ie d  y o u  s o m e th in g  a b o u t  a  t r a i n  com ­
in g ;  d id  a n y  su c h  th in g  a s  t h a t  h a p p e n ?  A . N o , 
s ir .

Q. D id  a n y  y o u n g  m a n  r u n  o u t  t o  g iv e  y o u  
a n y  w a rn in g  o f  a n y  k in d ?  A . N o , s ir .

Q. W a s  th e re  a n y  y o u n g  m a n  in  t h e  s t r e e t?  A . 
N o, I  d id  n o t  see  an y .

Q. D id  a n y b o d y  s h o u t  a n y th in g  to  y o u ?  A . N o, 
s ir .

N o  C ro ss  E x a m in a t io n .

i d

20

John Lange, r e c a lle d  a s  a  w itn e s s  o n  b e h a lf  
of th e  p la in t i f f  in  r e b u t ta l ,  te s tif ie s  a s  fo l lo w s :

Direct E xamination by Mr. Dixon :

Q. A s  y o u  fo llo w e d  y o u r  b r o th e r ’s  c a r ,  a p p r o a c h ­
in g  th i s  c ro s s in g , d id  a n y  y o u n g  m a n  r u n  o u t  
fro m  th e  s id e w a lk  a n d  h a i l  y o u r  b ro th e r  o r  w a rn  ^  
h im  o r  s h o u t?  A . N o , s ir .

Q. D id  a n y  y o u n g  m a n  a p p e a r  in  th e  ro a d w a y  
a t  a l l?  A . N o , s ir .

Q. D id  y o u  h e a r  a n y b o d y  s h o u t  a n y  w a rn in g ?
A. I  d id  n o t.

N o  C ro ss  E x a m in a t io n .

40
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P eter J. Rogers, recalled as a witness on be­
half of the plaintiff in rebuttal, testifies as fol­
lows :

Direct Examination by Mr. Dixon:

Q. H o w  m a n y  t r i p s  d id  y o n  m ak e  fro m  th e  p lace 
w h e re  th e  lo co m o tiv e  s to p p e d  to  th e  h o sp ita l be- 

1G fo re  a n y  a m b u la n c e  a r r iv e d ?  A . T h e re  w ere two 
t r i p s  m ad e , I  m a d e  o n e  a n d  B o y le  m ad e  one.

Q. A n d  th e r e  w a s  tw o  m a d e  b e fo re  th e  am bu­
la n c e  a r r iv e d ?  A . Y es, s i r ;  th e  am b u lan c e  was 
j u s t  le a v in g  th e  h o s p i ta l  w h en  w e g o t th e re  w ith 
th e  sec o n d  lo ad .

Q. D o  y o u  k n o w  th e  C u rz o n  boy? A . Yes, sir.
Q. D id  y o u  see  h im  r u n  o u t  fro m  th e  sidew alk  

in to  th e  s t r e e t  a n d  h a i l  th e  L a n g e  boy a s  he ap ­
p ro a c h e d ?  A . T h e  boy w as  n o t  th e re  a t  th e  tim e 

2 0  o f th e  a c c id e n t.
Q. H e  w as  n o t  in  th e  s t r e e t  a t  a l l  a t  the  tim e 

o f  th e  a c c id e n t?  A . N o, he w a s  n o t.
Q. D o  y o u  k n o w  w h e n  h e  cam e u p  th e re ?  A. 

I  d id  n o t  see  h im  a t  a ll . W h e n  w e a r r iv e d  there  
a t  th e  w re ck , I  g u ess  I  w as th e  f i r s t  one there, 
a n d  a f t e r  m e  ca m e  B o y le  a n d  a f te r  B oyle came 
P a x to n  a n d  D r. M c A llis te r .

Q. Y o u  d id  n o t  k n o w  th e se  L an g e s  before the 
a c c id e n t  h a p p e n e d ?  A . N o , I  d id  no t.

30 Q. D id  y o u  see a n y  o f th e  w reck ag e o f the 
a u to m o b ile  a lo n g  th e  t r a c k ?  A . Y es, s ir , a ll  of 
i t  s t r e w n  f ro m  th e  c ro s s in g  on.

Q. W h a t  d id  y o u  see?  A . T h e  to n n e a u  of the 
c a r—

Mr. Collins: I  object to this, it is not 
rebuttal.

The Court: I t  does n o t  seem  to  be.
Mr. D ixo n: Y es, fo r  th e y  in tro d u ced  

4 2  ev id en ce  to  sh o w  t h a t  th e  au to m o b ile  was
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ru n n in g  u p  th e  t r a c k  a  h u n d re d  a n d  f if ty  
fe e t b e fo re  i t  w a s  s t ru c k ,  i t  g o t a  h u n d re d  
a n d  f if ty  to  tw o  h u n d re d  fe e t u p  b e fo re  i t  
w as  s tru c k .

M r . Hobart : I t  i s  p a r t  of th e i r  a f f irm a ­
t iv e  ca se .

T h e  Court : K o , I  th in k  i t  is  r e b u t t a l ;
I  w ill  p e r m i t  i t .

O b je c tio n  o v e r ru le d . D e fe n d a n t  ex c ep ts . 10

Q. W h e re  w a s  th e  f i r s t  p a r t  o f  th e  a u to m o b ile  
t h a t  y o u  fo u n d  s t r e w n  o n  th e  t r a c k ?  A . T h e  
to n n e a u  o f th e  c a r  la id  a b o u t  t h i r t y  fe e t  w e s t 
o f th e  c ro s s in g .

Q. W a s  th e re  a n y  p a r t  o f  th e  c a r  t h a t  y o u  
n o tic e d  w h ic h  la y  a n y  n e a r e r  th e  c ro s s in g  th a n  
th a t?  A . W h y , yes , th e r e  w e re  so m e  to o ls  a  
l i t t l e  c lo se r  th a n  th e  b o d y  o f  th e  c a r .  T h e re  
w as a  p u m p  a n d  a  h o se  in  c o n n e c tio n  w ith  th e  2 0  
t i r e  p u m p  a n d  a  t i r e  a n d  o n e  o f  th e s e  s p a rk  
p lugs.

Q. D id  y o u  see  a n y  p eo p le  m a k in g  te s ts  o f  a n  
a u to m o b ile  d o w n  th e re  a f t e r  th e  a c c id e n t, a b o u t  
a  m o n th  o r  so  a g o ?  A . Y es, s ir .

Q. O n  h o w  m a n y  o c c a s io n s?  A . I  h a v e  seen  
th em  on  tw o  d if fe re n t  o cc as io n s .

Q. O n  tw o  d a y s ?  A . O n  tw o  d a y s .
Q. W h e re  d id  y o u  o b se rv e  th o s e  te s ts  f ro m ?

'A . F ro m  th e  s p o t  in  th e  f i r s t  p lace , a n d  fro m  m y  90  
p o rc h  in  th e  sec o n d  p lace .

Q. O n  a n y  o c c a s io n  d id  y o u  see th e m  d r iv e  t h a t  
a u to m o b ile  u p  a n d  s to p  i t  o n  th e  t r a c k ?

M r . Collins : O b je c te d  to  a s  im m a te r ia l .
A n d  i t  i s  n o t  id e n tif ie d  a s  th e  o cc as io n . 
T h e re  w e re  o th e r  p eo p le  m a d e  te s ts  th e re ,  
a s  d o u b tle s s  th e  w itn e s s  k n o w s. T h e  g ra n d  
ju r y  w e n t  d o w n  th e re  a n d  m a d e  te s ts .

Mr. D ix o n : I  withdraw the question.
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P e t e r  J .  R o g e r s — C r o s s .
T h o m a s  Q . P a x t o n — D i r e c t .

Cross Examination by M r . Hobart :

Q. W h e re  w e re  y o u  w h e n  th e  a c c id e n t h ap ­
p e n e d ?  A . ¡S ta n d in g  in  f r o n t  o f  m y  d rivew ay .

Q. H o w  f a r  f ro m  th e  c ro s s in g ?  A . F o u r  hu n ­
d re d  a n d  f if ty  fee t.

Q. Y o u  d o n ’t  k n o w  w h e th e r  C u rzo n  w as in  
1Q th e  s t r e e t  a t  t h a t  t im e  o r  n o t, d o  y o u ?  A. I  know 

t h a t  h e  w a s  n o t, b e c a u se  th e re  w as n o  one on 
th e  s t r e e t  w h e n  I  lo o k ed  dow n .

Q. Y o u  d o n ’t  k n o w  w h e re  C u rzo n  w as when 
th e  a c c id e n t  h a p p e n e d  d o  y o u ?  A . H e  w as not 
w i th in  th e  ra n g e  o f  v is io n .

Q. Y o u  d id  n o t  see h im ?  A . H e  w as n o t  th e re ; 
I  d id  n o t  see  h im  a t  t h a t  sp o t, no.

Q. Y o u  d o n ’t  k n o w  w h e re  h e  w a s?  A. C erta in ly  
n o t.

20  Q. A n d  y o u  d id  n o t  k n o w  a n y th in g  ab o u t the 
a c c id e n t  u n t i l  y o u  h e a rd  th e  c ra s h ?  A. T h a t  is 
a ll .

Thomas G. Paxton, recalled as a witness on 
behalf of the plaintiff in rebuttal, testifies as fol* 
lows:

D irect Examination by Mr. Dixon:

Q. Y o u  w e re  w a tc h in g  th e  a u to m o b ile  as me 
e n g in e  s t r u c k  i t ,  w e re n ’t  y o u ?  A . N o, sir.

Q. Y o u  w e re  th e r e  in  th e  s tre e t,  y o u  have de­
sc r ib e d  w h e re  y o u  w e re?  A . I  w as s ta n d in g  a t 
th e  c o rn e r  o f  m y  house .

Q. D o y o u  k n o w  th is  C u rzo n  boy? A. N ot
p e r s o n a lly ,  no .

Q. H a v e  y o u  see n  h im  b efo re?  A . N o, sir.
Q. W h e n  th e  L a n g e  a u to m o b ile  w as s tru ck  

w a s  th e re  a n y  boy  in  th e  s t r e e t  th e re  betw een 
y o u  a n d  th e  c ro s s in g ?  A. N o t a s  I  saw .

40
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T h o m a s  G . P a w to n — G r o s s .

Q. D id  y o u  lo o k  a s  soon  a s  y o u  h e a rd  th e  
c r a s h ?  A . Y es, s i r ,  I  r a n  o u t  o f th e  g a te .

Q. W a s  th e re  a n y b o d y  in  v iew  b e tw e e n  y o u  
'a n d  th e  c ro s s in g  th e re ?  A . M r. R o g e rs  in  M r. 
B o y le ’s a u to m o b ile  a n d  m y  boy.

Q. T h o se  a r e  a l l?  A . T h a t  is  a l l  I  saw .
Q. D id  y o u  o b se rv e  th e  w re c k a g e  t h a t  w a s

s tre w n  a lo n g  th e  t r a c k ,  o f th e  a u to m o b ile ?  A .
v  . l bY es, s ir .

Q. W h a t  w a s  th e  f i r s t  p a r t  o f th e  w re c k  t h a t  
yo u  sa w ?

Mr. Collins : O b je c te d  to  a s  n o t  re ­
b u t ta l .

O b je c tio n  o v e r ru le d . D e fe n d a n t  ex c ep ts .

A. I picked glass of a windshield up on the 
crossing.

Q. W h e re  w a s  t h a t ?  A . A b o u t s ix  fe e t o n  th e zo
cro ssin g .

Q. F r o m  w h a t  p a r t  o f th e  c ro s s in g ?  A . F ro m  
th e  w e s t e n d  o f th e  c ro ss in g .

Q. W h e n  y o u  s a y  th e  w e st e n d  o f th e  c ro s s ­
in g , w h a t  do  y o u  m e a n  by  th e  w e st e n d  of th e  
c ro s s in g ?  A . W e ll ,  th e re  is  a  w e st a n d  e a s t  s id e  
o f  th e  c ro ss in g .

Q. W h a t  is  th e r e  to  d e s ig n a te  th e  s id e  o f th e  
c ro ss in g ?  A . W h y , th e re  is  p la n k  c ro ss in g .

Q. A n d  th e  f i r s t  t h a t  y o u  s a w  w a s  th i s  g la s s  <3© 
six  fe e t w e s t o f  t h a t ?  A . Y es, s ir .

Q. W h a t  w a s  th e  n e x t  p a r t  o f i t  t h a t  y o u  s a w ?
A. T h e  to n n e a u  o f  th e  c a r .

Q. W h e re  w a s  t h a t ?  A . W e ll, b e tw e en  tw e n ty  
a n d  th i r t y  fe e t  w e s t o f th e  c ro ss in g .

Q. W h a t  a f te r  t h a t ?  A . T o o ls  a n d  t i r e s  a n d  
th in g s  s p re a d  a lo n g  th e  t r a c k .

Cross Examination by Mr. Hobart :
40

Q. D id  y o u  see  a n y  m a rk s  o f  th e  a u to m o b ile  
w h ee ls?  A . W h e re  th e y  d r u g  a lo n g  th e  t ie s .
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M o t i o n  f o r  D i r e c t i o n  o f  V e r d ic t .

Q. Y o u  c o u ld  see th e m  c le a r ly , co u ld  you? A. 
Y es, s ir .

-Plaintiff Rests.

Testimony Closed.

10 M b . Hobart : I ask for the direction of a
verdict on behalf of the defendant on the 
following grounds:

F i r s t .  T h e r e  is  n o  ev idence  o f negli­
g en ce  to  go  to  th e  ju r y  so  f a r  as  th e  de­
f e n d a n t  is  co n c e rn e d .

'S econd . T h a t  th e  case  show s clearly  
t h a t  th e re  w a s  c o n tr ib u to ry  negligence on 
th e  p a r t  o f  th e  d r iv e r  o f th is  ca r, which 
n e g lig e n c e  w a s  a t t r ib u ta b le  to  th e  dece­
d e n t .
T h ird ly .  T h e  c a se  sh o w s t h a t  th e re  was 
c o n tr ib u to r y  n eg lig en c e  o n  th e  p a r t  of the 
d e c e d e n t h im s e lf ;  a n d ,

F o u r th ly .  O n  a l l  th e  p re c e d in g  p o in ts  that 
h a v e  b een  m e n tio n e d , th e  ev idence in  favor 
o f th e  d e f e n d a n t  is  so  o v erw h e lm in g  th a t 
a  v e rd ic t  r e n d e re d  c o n tr a ry  th e re to  would 
h a v e  to  b e  s e t  a s id e .

30 The Court: O n  w h a t th e o ry  do you
th in k  t h a t  th e  n eg lig en c e  o f th e  d riv e r  is 
im p u ta b le  to  th e  f a th e r ?

M r . H obart : H e  w as  a  m in o r  son, u n d er 
th e  c o n tro l  o f  h is  f a th e r ,  p re s u m a b ly ; abou t 
n in e te e n  y e a r s  o f  ag e  a t  t h a t  tim e.

M o tio n  d en ied . D e fe n d a n t excepts.

M r. C o llin s  th e n  su m s u p  fo r  th e  d e fen d an t. 
4 0  M r. D ix o n  th e n  s u m s  u p  fo r  th e  p la in tif fs .
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T h e  C o u r t  th e n  c h a rg e d  th e  ju r y  a s  fo l lo w s :

The Court: G e n tle m e n  o f th e  J u r y ,  y o u  m u s t  
t r y  th i s  ca se  a c c o rd in g  to  th e  ev id en c e  t h a t  is  
b e fo re  y o u  o n  a l l  p a r t s  o f  th e  case. Y o u  m u s t  
n o t  be m o v ed  b y  s y m p a th y , o r  b y  re a s o n  o f  th e  
f a c t  t h a t  o n  o n e  s id e  th e r e  is  a  w id o w  a n d  
c h ild re n , a n d  o n  th e  o th e r  s id e  th e re  is  a  r a i l ­
ro a d  c o m p a n y ; b e c a u se  b o th  p a r t ie s  a r e  o n  a n  1 0  
ev en  fo o tin g , a n d  y o u r  o a th  is  to  t r y  th e  case  
a c c o rd in g  to  th e  ev idence . So h e lp  y o u  G od.

N ow , th e  m e re  f a c t  t h a t  th e re  w a s  a n  a c c id e n t  
is  n o t  su ffic ie n t fo r  y o u  to  f in d  a  v e r d ic t  f o r  th e  
p la in t if f  in  th i s  case.

M r. L a n g e  w a s  in ju re d  o n  th e  T w e n ty -se v e n th  
o f S e p te m b e r , 1 9 1 3 , b y  a  c o llis io n  w ith  a  lo co m o ­
tiv e  a t  th e  T w e n ty -se v e n th  S t r e e t  c ro ss in g .

W e  a l l  u n d e r s ta n d  a n d  re a liz e  t h a t  a  r a i l r o a d  
c o m p a n y  in  ru n n in g  i t s  t r a in s  o v e r  h ig h w a y s  c a n ­
n o t  s to p  a t  ev e ry  h ig h w a y  a n d  lo o k  a n d  see 
w h e th e r  p e o p le  a r e  co m in g . Y o u  c a n  v e ry  w e ll 
re a liz e  t h a t  th e y  co u ld  n o t  r u n  r a i l r o a d s  t h a t  
w a y ; a n d  i f  y o u  w e re  o n  a  t r a i n  o f  t h a t  k in d , 
y o u  w o u ld  b e  a  lo n g  t im e  g e t t in g  f ro m  h e re  to  
N ew  Y o rk . S o  th e  la w  p e r m its  th e  r a i l r o a d  
co m p an ie s  to  r u n  th e i r  t r a in s  a c ro s s  th e  h ig h ­
w ays w i th o u t  s to p p in g  a n d  lo o k in g  to  see  w h o  is  
in  th e i r  w ay . 30

B u t  th e  la w  d oes im p o se  a  d u ty  u p o n  a  r a i l ­
ro a d  c o m p a n y , a n d  t h a t  d u ty  is  to  g iv e  c e r ta in  
s ig n a ls  w h e n  i t s  t r a in s  a p p ro a c h  a  c ro s s in g , 
by v e ry  re a s o n  o f th e  f a c t  t h a t  th e y  do  n o t  s to p  
a n d  a r e  n o t  e x p e c te d  to  s to p . A n d  t h a t  d u ty  i s  
s e t  o u t  in  th e  R a i l r o a d  A c t, a s  fo l lo w s :

“ A  b e ll  o f w e ig h t n o t  le ss  th a n  t h i r t y  
p o u n d s ,”

40
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a n d  i t  h a s  b een  sh o w n  b e fo re  y o n  h e re  th a t  th is  
b e ll w e ig h ed  th a t ,  so  th e r e  c a n n o t  be a n y  d is­
p u te  a b o u t  t h a t  p a r t  o f i t .

“A  b e ll o f w e ig h t n o t  less  th a n  th ir ty  
p o u n d s , s h a l l  be p la c e d  o n  each  eng ine, and  
r u n g  c o n tin u o u s ly  in  a p p ro a c h in g  a g rade  
c ro s s in g  o f  a  h ig h w a y , b e g in n in g  a t  a  d is­
ta n c e  o f a t  l e a s t  th re e , h u n d re d  y a rd s  from  

ic  th e  c ro s s in g  a n d  c o n t in u in g  u n t i l  th e  engine 
is  a c ro s s  s a id  h ig h w a y . O r a  s team  w histle  
s h a l l  b e  a t ta c h e d  to  each  en g in e  an d  be 
so u n d e d , e x c e p t in  c itie s , a t  le a s t  th re e  h u n ­
d re d  y a r d s  f ro m  th e  c ro s s in g  a n d  a t  in te rv a ls , 
u n t i l  th e  e n g in e  s h a ll  h av e  c ro ssed  th e  h igh­
w a y .”

N ow , th e  R a i l ro a d  C o m p a n y  is  n o t  ca lled  upon 
to  g iv e  b o th  o f  th o se  s ig n a ls ;  th e  d u ty , you see, 
is , t h a t  (e x c e p t  in  c i t ie s )  th e y  m u s t  r in g  th is  bell 

20  a t  th e  d is ta n c e  t h a t  th e  s t a tu te  s ta te s  an d  con­
t in u o u s ly  u n t i l  th e  t im e  th e  s t a tu t e  p rov ides.

So t h a t  is  th e  f i r s t  q u e s tio n  th a t  you  m u st 
ta k e  u p , w a s  th e  b e ll ru n g  o r  th e  w h is tle  b low n? 
W a s  th e  C o m p a n y  n e g lig e n t?  T h e  s ta tu te  fixes 
th e  d u ty  t h a t  is  c a s t  u p o n  th em , d id  th e y  rin g  
t h a t  b e ll a s  p ro v id e d  b y  th e  s t a tu te ?

W e ll,  i f  th e y  p e r fo rm e d  th e i r  d u ty  in  t h a t  p a r ­
t ic u la r ,  g e n tle m e n , a n d  th e  b e ll w as ru n g , as 
c a lle d  fo r  b y  th e  s ta tu te ,  o r  th e  w h is tle  w as blow n 

30  in  l ie u  o f th e  b e ll, th e n  th e y  p e rfo rm ed  th e ir  
fu l l  d u ty ,  a n d  th e y  a r e  n o t  g u i l ty  o f  an y  neg li­
gence.

S o  y o u  see, th e  f i r s t  q u e s tio n  is  w h e th e r th a t  
w a s  d o n e ,» o r  n o t  d o n e ; a n d  th e re , o f course, you 
h a v e  a  q u e s tio n  o f f a c t  t h a t  y o u  m u s t d e te rm in e  
fro m  th e  m a ss  of te s t im o n y  th a t  is  h e r e ; an d  you 
m u s t  d e te rm in e , i f  y o u  fin d  neg lig en ce  a g a in s t 
th e  C o m p an y , f ro m  a  f a i r  p re p o n d e ra n c e  of the  

40  ev id en ce , t h a t  th e  r a i l r o a d  co m p an y  w as neg li­
g e n t  in  n o t  fo llo w in g  th is  se c tio n  o f th e  s ta tu te .
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1 s h a l l  sp e a k  o f  th e  c ro s s in g  b e ll la te r .

N o w , if  y o n  fin d  t h a t  th e  r a i l r o a d  c o m p a n y  d id  
g ive  th e  n e c e s sa ry  s ig n a l, th e n , I  sa y , th e y  w e re  
n o t  n e g lig e n t. I f  y o u  fin d  t h a t  th e y  d id  n o t  g iv e  
th e  n e c e s sa ry  s ig n a l ,  th e n , o f  co u rse , y o u  m u s t  
go to  th e  n e x t  s ta g e  o f th e  case , a n d  see w h e th e r  
th e re  w a s  a n y  c o n tr ib u to ry  n eg lig en ce .

N o w , in  th a t,, y o u  w o u ld  n a tu r a l ly  ta k e  u p  f ir s t ,  10 
th e  boy  J o s e p h , w h a t  h is  a c tio n s  w ere , a n d , th e n , 
w h a t  th e  a c tio n s  o f  th e  f a th e r  w ere .

T h is  is  th e  la w  w ith  re fe re n c e  to  c o n tr ib u to ry  
n eg lig en c e , i f  y o u  fin d  th a t  th e re  w as su c h  o n  
th e  p a r t  o f th e  b o y :

“Where a person receives an injury by 
collision with a railroad while riding by invi­
tation and without hire, in a carriage driven 
and owDed by another, the negligence of the 
driver is not imputable to him.” *0

I n  th i s  case , a s  I  r e c a l l  th e  te s t im o n y — y o u  
w ill h av e  to  t r u s t  to  y o u r  re c o lle c tio n , h o w ev er—  
th e  so n  J o s e p h  s a id  t h a t  h e  o w n e d  th e  c a r ,  t h a t  
i t  w as  l ic e n se d  in  h is  n am e , a n d  t h a t  h e  d ro v e  i t ,  
t h a t  h e  ch o se  th e  c o u rse  t h a t  th e y  w e re  to  ta k e , 
t h a t  h e  s e le c te d  th is  p a r t i c u la r  ro a d  to  go a n d  
th a t  i t  w a s  h is  c a r  a n d  h e  w a s  d r iv in g  i t .

T h e  C o u r t  h a s  a lso  s ta te d  th e  la w  in  th is  w a y :
30“ I f  th e  r e la t io n  o f m a s te r  a n d  s e rv a n t ,  o r  

p r in c ip a l  a n d  a g e n t, o r  m u tu a l  r e s p o n s ib i l i ty  
in  a  co m m o n  e n te rp r is e ,  d id  n o t  in  f a c t  e x is t  
b e tw e en  th e  d ec ease d  a n d  th e  d r iv e r ,  th e  n e g li­
g en ce  o f  th e  d r iv e r  is  n o t  im p u ta b le  to  th e  
d eceased . T h e  f a c t  t h a t  th e  d ec ease d  w a s  a  
g u e s t  d id  n o t  re lie v e  h im  fro m  e x e rc is in g  
o r d in a r y  c a r e ;  one w ho  w h ile  r id in g  in  th e  
p r iv a te  co n v e y an ce  o f  a n o th e r  is  in ju r e d  by 
th e  n e g lig e n c e  o f a  th i r d  p a r ty ,  m a y  re co v e r 
a g a in s t  th e  l a t t e r ,  n o tw i th s ta n d in g  t h a t  th e  
n eg lig en c e  o f  th e  d r iv e r  o f th e  co n v e y an ce  in  40 
d r iv in g  h is  a u to  c o n tr ib u te d  to  th e  in ju ry ,
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w h e re .th e  p e rs o n  in ju r e d  is  w ith o u t f a u l t  and  
h a d  n o  a u th o r i ty  o v er th e  d r iv e r .”

S o  y o u  see, g e n tle m e n , if  th e  deceased , M r. 
L an g e , h a d  n o  a u th o r i ty  o v er th e  d r iv e r , a n d  w as 
n o t  n e g l ig e n t  h im se lf , a n d  th e  re la t io n  o f m as te r 
a n d  s e r v a n t  o r  p r in c ip a l  a n d  a g e n t  o r  m u tu a l re ­
s p o n s ib il i ty  in  a  co m m o n  e n te r p r is e  d id  n o t  ex ist, 
th e n  i t  d o es  n o t  m a k e  a n y  d iffe re n c e  how  n eg lig en t 
th e  boy  w as, a n d  t h a t  n eg lig en c e  co u ld  n o t be 
im p u te d  to  th e  fa th e r .

N ow , a s  to  th e  d u ty  o f  th e  f a th e r —
The F oreman: W o u ld  t h a t  b e  t r u e  if  th e  boy
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w e re  u n d e r  tw e n ty -o n e ?
The Court : I t  dqes not make any difference.
I  c h a rg e  y o u  th a t  i t  does n o t  m ak e  a n y  differ­

ence . I f  h e  w a s  u n d e r  tw en ty -o n e , i f  h e  w as the  
m a n  in  c h a rg e  o f t h a t  c a r , i f  h e  ow ned  it ,  and  
th e s e  r e la t io n s h ip s  w h ich  I  h av e  in d ic a te d  to  you 
d id  n o t  e x is t  a n d  th e  d ec ease d  h a d  n o  c o n tro l oyer 
th e  c a r ,  th e n  th e  n e g lig e n c e  o f  th e  son  is  n o t im ­
p u ta b le  to  th e  d eceased , a n y  m o re  th a n  th e  negli­
g en ce  w o u ld  be im p u ta b le  to  h im  i f  th e  d riv e r
ra s  so m eb o d y  w h o  w a s  n o t  h is  son.

N o w  th e n , a s  to  th e  d u ty  o f  th e  f a th e r :  The 
Luty o f  th e  f a th e r  u n d e r  th e  c irc u m sta n c e s  w as 
o u se  t h a t  c a re  w h ic h  a  re a so n a b ly  p ru d e n t m an 
vou ld  u se  u n d e r  th o s e  c irc u m sta n c e s . So you 
;ee, y o u  h a v e  to  ta k e  in to  c o n s id e ra tio n  w hat 
vere  th e  c irc u m s ta n c e s . Y o u  c a n  re a d ily  see th a t  
f  a  m a n  w a s  d r iv in g  in  a  c a r  an d  lie saw  th a t  
;he d r iv e r  w a s  g o in g  re c k le ss ly  o n to  a  crossing  
m d  in to  a  t r a in ,  a n d  h e  s a t  th e re  a n d  m ade no 
effort w h a te v e r  to  sav e  h im se lf , i f  he  h a d  an  °PP°y 
;u n ity , fo r  in s ta n c e , to  ju m p  o u t  in  tim e , o n  
le  h a d  a n  o p p o r tu n i ty  to  s to p  th e  d riv e r , an  1 
no t do  i t ,  o f co u rse , h e  w o u ld  be g u ilty  o f con- 
i r ib u to ry  n eg lig en ce . B e c a u se  a  m a n  could  nu t 
cake a d v a n ta g e  o f h is  o w n  ca re le ssn e ss  a n d



Charge.

c h a rg e  i t  u p  to  so m eb o d y  e lse . B u t ,  a s  I  s ta te d  
to  y o u  b e fo re , y o u  h a v e  to  ta k e  in to  c o n s id e ra t io n  
th e  s i tu a t io n  o f th e  m a n  a t  th e  tim e . H e re  w as  
a  m a n  r id in g  in  th e  b a c k  o f th e  c a r ,  a p p a r e n t ly  
ta lk in g  w ith  a  la d y  s i t t in g  n e x t  to  h im — I  th in k  
y o u  w ill  r e c a l l  w h a t  th e  ev id en c e  is— a p p r o a c h in g  
a  c ro s s in g ;  th e re  is  n o  ev id en c e  w h e th e r  h e  h a d  
g one o v e r  t h a t  b e fo re  o r  n o t  ; a n d  h e  m u s t  e x e r ­
cise  t h a t  c a re  w h ic h  a n  o r d in a r i ly  p r u d e n t  m a n  
w o u ld  u n d e r  th e  c irc u m s ta n c e s  in  w h ic h  h e  fo u n d  
h im se lf.

N ow , if , u n d e r  th e  c ir c u m s ta n c e s  in  w h ich  h e  
fo u n d  h im se lf , h e  d id  a l l  t h a t  a n y  o r d in a r i ly  p r u ­
d e n t m a n  w o u ld  d o , th e n  h e  w o u ld  n o t  h av e  b een  
g u i l ty  o f c o n tr ib u to ry  n e g lig e n c e  a n d  y o u  co u ld  
n o t c h a rg e  i t  a g a in s t  h im .

T h a t  b r in g s  u s  d o w n  th e n  to  th e  c ro s s in g  bell.
T h e re  i s  n o  s t a tu to r y  r e q u ir e m e n t  t h a t  a  ra il-  

ro a l  c o m p a n y  s h a l l  p u t  a  c ro s s in g  b e ll a t  a  c ro s s ­
ing . I t  is  n o t  re q u ir e d  to  p u t  i t  th e re ,  u n d e r  th e  
law . I  m ig h t  sa y  in  t h a t  p a r t i c u la r ,  to o , t h a t  
th e  f a c t  t h a t  th e  r a i l r o a d  c o m p a n y  p u t s  a  c ro s s ­
in g  b e ll th e re ,  d o es n o t  re lie v e  i t  f ro m  th e  o th e r  
d u ty  w h ich  th e  s t a tu t e  p ro v id e s  o f  r in g in g  a  b e ll 
on  th e  e n g in e , a s  I  h a v e  a l r e a d y  p o in te d  o u t  to  
you. T h a t  d u ty  re m a in s  w ith  i t ,  w h e th e r  i t  p u ts  
u p  a  c ro s s in g  b e ll  th e r e  o r  n o t.

N ow , w ith  re fe re n c e  to  th e  c ro s s in g  b e ll, th is  
is  th e  la w  a s  i t  h a s  b ee n  la id  d o w n  by  o u r  s t a t u t e :

“ W h e n e v e r  a n y  r a i l r o a d  w h o se  r ig h t  o f 
w ay  c ro sse s  a n y  p u b lic  streq tf o r  h ig h w a y , 
h a s  o r  s h a l l  in s ta l l  a n y  s a f e ty  g a te s , b e ll o r  
o th e r  d ev ice  d es ig n e d  to  p ro te c t  th e  t r a v e l l in g  
p u b lic  a t  a n y  c ro s s in g , o r  h a s  p la c e d  a t  su c h  
c ro s s in g  a  f la g m a n , a n y  p e r s o n  o r  p e rs o n s  
a p p ro a c h in g  a n y  s u c h  c ro s s in g  so  p ro te c te d  
a s  a fo re s a id ,  s h a l l  d u r in g  su c h  h o u rs  a s  a  
p o s te d  n o tic e  a t  su c h  c ro s s in g  s h a l l  sp ec ify , 
be e n t i t le d  to  a s su m e  t h a t  su c h  s a fe ty  g a te
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o r  o th e r  w a rn in g  a p p lia n c e s  a re  in  good and  
p r o p e r  o rd e r  a n d  w il l  h e  d u ly  a n d  p ro p e rly  
o p e ra te d , u n le s s  a  w r i t te n  n o tic e  b ea rin g  the  
a n n o u n c e m e n t ‘O u t  o f  O rd e r ’ be p o sted  in  a  
c o n sp ic u o u s  p la c e  a t  su c h  c ro ssin g , o r th a t  
th e  f la g m a n  w ill  g u a r d  th e  c ro ss in g  w ith  suffi­
c ie n t  c a r s  w h e re b y  s u c h  t r a v e l le r  o r  trav e lle rs  
w ill b e  w a rn e d  o f  a n y  d a n g e r  in  p a ss in g  over 
s a id  c ro ss in g . A n d  in  a n y  a c tio n  fo r  in ju rie s  

10 to  p e rs o n  o r  p ro p e r ty ,  o r  fo r  d e a th  caused  a t  
a n y  c ro s s in g  p ro te c te d  a s  a fo re s a id , no  p la in ­
t if f  s h a l l  be b a r r e d  o f th e  a c tio n  because  of the 
f a i lu r e  o f  th e  p e r s o n  in ju r e d  o r  k ille d  to  stop , 
lo o k  a n d  l i s te n  b e fo re  p a s s in g  over sa id  cross­
in g .”

N o w , t h a t  is  w h a t  th e  s t a tu te  say s  th e  ru le  is 
o n  th e  su b je c t.  T h a t  th e  t r a v e l le r  m ay  assum e 
t h a t  th e  w a rn in g  a p p l ia n c e s  a r e  in  good and  
p ro p e r  o rd e r  a n d  w il l  b e  d u ly  a n d  p ro p e rly  oper- 

20  a te d , u n le s s  su c h  n o tic e  is  g iven . T h a t  is  w hat 
th e  t r a v e l le r  m ig h t  a s su m e , g en tlem en .

N ow , t h e  r a i l r o a d  c o m p a n y  in  p u t t in g  these 
a p p l ia n c e s  th e re  a n d  a s s u m in g  to  u se  th em  fo r  the 
p ro te c t io n  o f  l i fe  th e re ,  h av e  ta k e n  th is  d u ty  upon 
th e m s e lv e s  :

“ W h e re  a  r a i l r o a d  c o m p an y  a ssu m es to  p ro ­
te c t  a  h ig h w a y  c ro ss in g , fo r  in s ta n c e , by a  bell, 
i t  is  re sp o n s ib le  fo r  in ju r y  received  a t  th a t  
c ro s s in g  by  t r a v e l le r s  on  th e  h ig h w ay  which 

30  h av e  re s u lte d  so le ly  fro m  th e  negligence in  
n o t  k e e p in g  t h a t  b e ll in  o rd e r , a n d  th a t  re­
s p o n s ib il i ty  e x is ts  n o tw ith s ta n d in g  th e  com­
p a n y  is  u n d e r  n o  leg a l o b lig a tio n  to  so p ro ­
te c t  th e  c ro s s in g .”

T h a t  is  to  say , g e n tle m e n , w h e re  th e y  have as­
su m e d  to  e r e c t  a  b e ll o f  th is  k in d  fo r  th e  p u rpose  
o f  p ro te c t in g  th e  t r a v e l l in g  p u b lic , th ey  assum e 
c e r ta in  o b lig a tio n s , a n d  th o se  a re , t h a t  th e y  m u st 
u se  r e a s o n a b le  c a re  to  see  t h a t  th e  be ll is  in  work-

■ _ in g  o rd e r .
40



420

Charge.

I t  m a y  a ls o  be s ta te d  th is  w a y :

“ I f  th e  c ro s s in g  b e ll w a s  n o t  r in g in g  b e fo re  
th e  t r a i n  re a c h e d  th e  c ro s s in g  in  t im e  to  g ive  
d u e  w a rn in g  to  th e  d r iv e r  o n  th e  a u to m o b ile  
o f  th e  a p p ro a c h  o f th e  t r a in ,  th e  p la in t if f s  
a r e  n o t  e n t i t le d  to  re c o v e r o n  t h a t  g ro u n d  
u n le s s  th e  ev id en ce  sh o w s t h a t  th e  f a i lu r e  of 
th e  c ro s s in g  b e ll to  r in g  w as  c a u se d  by  d e ­
f e n d a n t ’s n e g lig e n c e .” ’

O r, in  th i s  w a y : 10

“ I f  th e  c ro s s in g  b e ll d id  n o t  r in g  in  t im e  
to  g iv e  d u e  w a rn in g  o f  th e  a p p ro a c h  o f th e  
t r a in ,  th e  p la in t if f  c a n n o t  re c o v e r on  t h a t  
g ro u n d  u n le s s  th e  ev id en ce  sh o w s t h a t  th e  
d e f e n d a n t  k n ew  th e  b e ll w a s  o u t  o f o rd e r ,  o r  
t h a t  th e  b e ll w a s  o u t  o f o rd e r  a  su ffic ie n t 
le n g th  o f t im e  b e fo re  th e  a c c id e n t  to  c h a rg e  
th e  d e fe n d a n t  w ith  k n o w led g e  t h a t  i t  w a s  o u t  
o f o r d e r .”

Y o u  see, g e n tle m e n , i f  th i s  b e ll  g o t  o u t  o f o rd e r  20  
a t  th e  l a s t  m in u te ,  y o u  c o u ld  n o t  c h a rg e  th e  d e ­
fe n d a n t  c o m p a n y  w ith  n eg lig en c e . B e c a u se  th e y  
h a d  to  h a v e  re a s o n a b le  t im e  in  w h ich  to  e x e rc ise  
th a t  c a re  w h ic h  th e  la w  im p o ses  u p o n  th e m . A n d  
t h a t  i s  t h e  re a s o n  fo r  th e  ru le ,  a n d  t h a t  is  th e  
ru le  t h a t  i s  to  be ta k e n  in  c o n n e c tio n  w ith  th e  
s t a tu te  t h a t  I  h a v e  ju s t  r e a d  to  y o u .

T h a t  b r in g s  y o u  d o w n  to  th is ,  g e n t le m e n : i f  
you  fin d  t h a t  th e  r a i l r o a d  c o m p a n y  e x e rc ise d  th e  
ca re  w h ich  th e  la w  c a s ts  u p o n  i t  a n d  t h a t  i t  w a s  RO 
n o t g u i l ty  o f  n eg lig en c e , th e n  t h a t  e n d s  th e  c a s e ;  
th e n  y o u r  v e r d ic t  w il l  b e  n o  c a u se  o f  a c t io n ;  o r, 
i f  y o u  find , g e n tle m e n , t h a t  th e  r a i l r o a d  c o m p a n y  
w as n e g lig e n t, a n d  t h a t  th e  d ec ease d  w a s  a lso  
n e g lig e n t, a n d  t h a t  h is  n e g lig e n c e  c o n tr ib u te d  to  
th e  in ju ry ,  th e n , o f co u rse , th e  p la in t i f f  c a n n o t  
re c o v e r ;  b ec au se , i f  M r. L a n g e  h im s e lf  w a s  n e g li­
g en t, a n d  th e  c o m p a n y  w a s  n e g l ig e n t  a lso — t h a t  
is, th e  f a th e r  I  a m  s p e a k in g  o f n o w — th e n , o f 40
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c o u rse , th e  p la in t i f f  c a n n o t  re c o v e r ;  b ecause  a  m an 
c a n n o t  be n e g lig e n t  h im s e lf  a n d  th e n  have  people 
re c o v e r  fo r  h im .

I f  y o u  f in d  t h a t  th e r e  w a s  n o  c o n tr ib u to ry  neg li­
gen ce , a n d  t h a t  th e  r a i l r o a d  c o m p an y  w as neg li­
g e n t , th e n , o f  co u rse , y o u  com e to  th e  q u es tio n  of 
d a m a g e s .

T h e  s t a t u t e  on  t h a t  s u b je c t  i s  t h i s :

“T h a t  th e  r e p re s e n ta t iv e s  of a  deceased  p er­
so n  m a y  su e  fo r  th e  ex c lu s iv e  benefit of the 
w id o w  a n d  n e x t  o f  k in  o f  th e  deceased  p e r­
son , a n d  th e  ju r y  m ay  g iv e  su c h  dam ages as 
th e y  s h a l l  d eem  f a i r  a n d  ju s t  w ith  reference 
to  th e  p e c u n ia ry  in ju r y  re s u lt in g  from  such 
d e a th  to  th e  w ife  a n d  n e x t  o f k in  of th e  de­
ceased  p e rs o n .”

Y o u  h a v e  h e a rd  a l l  th e  te s t im o n y  here , gentle- 
m en , o f th e  in co m e, e tc . M r. L an g e , a s  I  reca ll it, 
w a s  s ix ty -o n e  y e a r s  o f  a g e ;  h is  w ife  w as fifty- 
e ig h t.

Me. Dixon: N e a r ly  s ix ty -tw o , s ir . T h a t is, 
s ix ty -o n e  y e a rs  a n d  n in e  m o n th s . W e figured  i t  
s ix ty -tw o .

The Court: They had six children. You will 
recall that testimony and also that the testimony 
was that his salary was forty-eight hundred dol­
lars a year, and that there was a gratuity of 

3® twenty-four hundred dollars.
T h e re  h a s  a ls o  b een  so m e  d isc u ss io n  here , gen tle­

m en , a b o u t  h is  p a te n ts ,  b u t  y o u  have  n o t  before 
y o u  a n y  ev id en c e  o f  in co m e t h a t  h e  received  from  
th e  p a te n ts  a n d  c a n n o t c o n s id e r  th a t  in  an y  way, 
b e c a u se  y o u  h av e  n o t  a n y  ev idence  befo re  you 
t h a t  h e  re ce iv ed  a n y  in co m e t h a t  w ou ld  n o t  go on 
a f t e r  h is  d e a th .

Y o u  h av e  h e a rd  th e  te s t im o n y  o f th e  w idow , in  
4 0  w h ic h  sh e  s a y s  t h a t  h e  g av e  h e r  a  h u n d re d  do llars  

a  m o n th  a n d  so m e  o th e r  su m s, w h a t  she says, I
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th in k  y o u  w ill  re c a ll ,  a m o u n te d  to  s o m e th in g  lik e  
tw en ty -fiv e  h u n d re d  d o lla rs .  T h a t  th e  boy  J o s e p h  
w a s  b e in g  g iv en  a b o u t  s ix  h u n d re d  d o lla rs ,. I  th in k ,  
o r  f ro m  s ix  h u n d re d  to  a  th o u s a n d  d o l la r s ,  a n d  
th a t  th e  d a u g h te r  D o ro th y  w a s  b e in g  g iv en  a b o u t  
isix h u n d re d  d o l la r s  a  y e a r .

V ow, th is  is  th e  r u le  t h a t  o u r  C o u r ts  h av e  la id  
d o w n , b y  th e  h ig h e s t  C o u r t ,  o n  t h a t  s u b je c t :

“ W h a t  th e  p la in t i f f  i s  e n t i t le d  to  re c o v e r—  
o f c o u rse , i f  re co v e ry  is  h a d  a t  a l l— is  a  
c a p i ta l  fu n d , so to  sp ea k , w h ic h  s h a l l  r e p r e ­
s e n t  th e  p r e s e n t  v a lu e  o f a l l  th e  p e c u n ia ry  
lo s s  w h ich  w ill  f a l l  u p o n  th e  w id o w  a n d  n e x t  
o f  k in  b y  th e  p r e m a tu re  t a k in g  off o f  th e  
i n t e s t a t e ; t h a t  fu n d  is  to  be a s c e r ta in e d   ̂by  
ta k in g  in to  a c c o u n t  a l l  o f th e  p o s s ib il i t ie s . 
T h e  in te s ta te  m ig h t h av e  d ie d  by  th e  c o u rse  
o f n a tu r e  s h o r t ly  a f te r  th e  a c c id e n t ;  h e  
m ig h t, i f  h e  liv ed , h a v e  su ffe re d  f in a n c ia l  r e ­
v e r s e s ;  th e  w ife , h a d  h e  liv ed , m ig h t  h av e  
d ie d  lo n g  b e fo re  h e  d i d ; so  m ig h t th e  n e x t  o f 
k in .  A n d  n o th in g  is  to  b e  a d d e d  fo r  lo ss  o f 
so c ie ty  o r  w o u n d e d  fe e lin g s  o r  a n y th in g  e lse  
w h ic h  c a n n o t  be m e a s u re d  b y  m o n ey  a n d  s a t ­
isfied  by  p e c u n ia ry  re c o m p e n se .”

¡So y o u  see, g e n tle m e n , y o u  m u s t  t a k e  i n to  co n ­
s id e ra t io n  a l l  o f th e s e  th in g s .  W h a t  is  th e  p ro b a ­
b il i ty  o f  i t ?  H o w  lo n g  M r. L a n g e  m ig h t  h av e  
liv ed ?  W h a t  is  th e  p ro b a b il i ty  t h a t  h is  w ag es  
w o u ld  h a v e  c o n tin u e d  a s  th e y  w ere , o r  t h a t  th e  
b u s in e ss  in  w h ic h  h e  w a s  en g a g e d  w o u ld  h a v e  
g iven  th i s  b o n u s  o f tw e n ty - fo u r  h u n d re d  d o l la r s  
each  y e a r?  W o u ld  th e  w ife  h a v e  liv e d ?  M r. 
L a n g e  m ig h t, a s  t h i s  d e c is io n  say s , h a v e  d ied  
th e  n e x t  d ay . H e  w a s  s ix ty -o n e ; h o w  lo n g  d o  y o u  
th in k  h e  w o u ld  h a v e  liv e d ?

A ll o f th e se  th in g s  y o u  h a v e  g o t to  ta k e  in to  
c o n s id e ra t io n  in  d e te r m in in g  th e  su m  y o u  a w a rd , 
i f  yo u  com e to  th a t .  A n d  w ith  th e  q u e s tio n  o f a  
c a p ita l  fu n d ,  J u d g e  C o llin s  h a s  g iv en  y o u  a n
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i l lu s t r a t io n .  S u p p o se , s im p ly  by  w ay  o f i llu s ­
t r a t io n ,  t h a t  y o u  f in d  t h a t  th e  lo s s  to  th e  widow, 
t h a t  th e  p e c u n ia ry  lo s s  to  th e  w idow  a n d  n ex t 
o f k in  w o u ld  b e  a  th o u s a n d  d o l la r s  a  y ea r, th a t  
h e  w a s  g o in g  to  l iv e  te n  y e a rs , a n d  th a t  th ey  w ere 
g o in g  to  liv e  te n  y e a r s ;  y o u  co u ld  n o t  say , “W ell, 
a  th o u s a n d  d o l la r s  a  y e a r , te n  y e a rs , t h a t  is  ten  
th o u s a n d  d o l la r s .” F o r  th e  re a so n , d o n ’t  you  see, 

10 g e n tle m e n , t h a t  y o u  g ive th e  m o ney  a t  once, and  
i f  y o u  t u r n  te n  th o u s a n d  d o l la r s  in to  th e  hands 
o f  th e  r e p re s e n ta t iv e s  o f  th e  w idow  an d  n e x t of 
k in , a t  th e  v e ry  f i r s t  y e a r , th e y  w o u ld  have  n o t 
o n ly  th e  te n  th o u s a n d  d o lla rs ,  one te n th  of it, 
b u t  a lso  h a v e  th e  in te r e s t  o n  th e  te n  thou san d  
d o lla rs .  S o  w h a t  y o u  m u s t  do  is  to  fix  a  cap ita l 
fu n d , a s  th e  C o u r t  h a s  e x p re sse d  i t ,  in  o rd e r  to 
fix  th e  a m o u n t  t h a t  y o u  find .

20  N o w , a r e  th e r e  a n y  c o r re c tio n s  to  be m ade be­
fo re  th e  ju r y  r e t i r e s ?

M r . Dixon: I  th in k  y o u r  H o n o r  m issta ted  
o ne  th in g ;  y o u  s a id  M r. L a n g e  h a d  on ly  gone 
o v e r th i s  ro a d  o n  th i s  o ccas io n , w hen  you  m ean t 
p ro b a b ly  t h a t  d a y , a s  th e  ev id en ce  is  t h a t  he w ent 
o v e r i t  tw ic e  a t  le a s t .

The Court: M y m em o ry  is , gen tlem en , that 
th e  f a th e r ,  M r. L a n g e , w e n t o v e r i t —

Mr. Dixon: He went up that road with his 
80 son and came back with him.

The Court : W h a te v e r  th e  ju r y  w ill rem em ber 
a b o u t ;  i t  i s  e n t i r e ly  u p  to  y o u r  reco llec tio n , gen­
tle m e n , y o u  p a id  c lo se r  a t te n t io n  th a n  I  did.

H a v e  y o u  a n y  ex c e p tio n s , M r. H o b a r t?
M r . Hobart: W e  h a v e  c e r ta in  ex cep tio n s; do 

y o u  w ish  u s  to  ta k e  th e m  n o w ?
The Court: I  would like to hear them now 

before the jury retire.
4 0  M r . Hobart: B e fo re  th e  ju r y  re ti re ?
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/ The Court: Yes.
Mr. Hobart: All r ig h t ,  s ir .

The Court: I  c h a rg e  th is  re q u e s t ,  g e n tle m e n , 
o f th e  d e f e n d a n t :

“ I f  th e  c ro s s in g  b e ll w a s  r in g in g  in  t im e  to  
g ive  th e  d r iv e r  o f th e  a u to m o b ile  d u e  w a r n ­
in g  o f th e  a p p ro a c h  o f  th e  t r a in ,  th e  d e fe n d ­
a n t  w a s  n o t  n e g lig e n t  w ith  r e s p e c t  th e re to .”

T h a t  is  t r u e .  T h a t  is  t o  say , i f  th e  d e fe n d a n ts  
p u t  th e  b e ll  th e re ,  a n d  a s su m e d  th e  d u ty  o f r in g ­
in g  i t ,  a n d  th e y  d id  r in g  i t ,  o f co u rse , th e y  w ere  
n o t  n e g lig e n t  in  t h a t  p a r t i c u la r .

I s  th e re  a n y th in g  f u r th e r ?
Mr. Hobart: T h e re  a r e  o n ly  ex c e p tio n s .
I  a s h  a n  e x c e p tio n  to  y o u r  H o n o r ’s r e fu s a l  to  

c h a rg e  R e q u e s t  N o . 1 .

A llo w ed .
Mr. Hobart: T h e  d e f e n d a n t  e x c e p ts  to  t h a t  

p a r t  o f  y o u r  H o n o r ’s c h a rg e  w h ic h  d e a l t  w ith  th e  
q u e s tio n  o f th e  p ro v is io n s  o f  th e  C ro s s in g  S ta tu te ,  
fro m  w h ic h  th e  ju r y  m ig h t  in f e r  t h a t  th e r e  i s  a n y  
s ta tu to r y  d u ty  o n  th e  p a r t  o f th e  c o m p a n y  to  
b low  th e  w h is t le  in  c itie s . T h a t  is  n o t  r e q u ir e d  a t  
a l l  by  th e  s ta tu te .

The Court: W e ll, I  d o n ’t  th in k  I  s a id  t h a t ,  
b u t I  s a y  th is ,  g e n tle m e n , a s  M r. H o b a r t  say s , 
th e re  i s  n o  d u ty  u p o n  th e  r a i l r o a d  c o m p a n y  to  
b low  a  w h is t le  w h e n  th e  t r a i n  a p p ro a c h e s  a  c ro s s ­
in g ;  w h a t  I  d o  say , i f  I  h av e  n o t  a l r e a d y  s a id  i t ,  
is, t h a t  i f  th e y  d id  b lo w  t h a t  in  p la c e  o f  th e  b e ll, 
t h a t  th e n  th e y  d id  p e r fo rm  th e i r  d u ty .  I^ th in K  
th a t  is  w h a t  I  s a id  b efo re .

Mr. Hobart: I  a ls o  ta k e  e x c e p tio n  to  t h a t  
p a r t  o f y o u r  H o n o r ’s c h a rg e  w h ich  d e a l t  w ith  th e  
q u es tio n  o f im p u ta b le  n eg lig en c e , w h ich  in  effec t 
ch a rg es  t h a t  th e  n e g lig e n c e  o f t h i s  boy  J o s e p h  
cou ld  n o t  b e  im p u te d  to  th e  d e c e d e n t, h is  fa ther*
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The Court: Whatever I said on that I will 
allow an exception on.

Mr. Hobart: E v e n  th o u g h  th e  boy w as u n d er 
th e  a g e  o f  tw e n ty -o n e  y e a rs , w h a te v e r  w  as  s a id  in  
c o n n e c tio n  w ith  th a t .

The Court : W h a te v e r  I s a id  on th a t .

Mr. Hobart: T h e  d e fe n d a n t  a lso  excep ts to  
10 t h a t  p a r t  o f y o u r  H o n o r ’s c h a rg e  w h ich  d e a lt  w ith  

th e  q u e s tio n  o f  th e  a p p l ic a t io n  o f  a  c e r ta in  s ta tu te  
w h ic h  y o u r  H o n o r  re a d , b e in g  com m only  know n 
a s  th e  C ro s s in g  S ta tu te  o f 1 9 0 9 , a s  we th in k  th a t  
s t a t u t e  h a s  n o th in g  to  do  w ith  th is  c a se ; in  the 
f i r s t  p la c e  i t  is  u n c o n s t i tu t io n a l  fo r  c e r ta in  rea­
so n s  w h ich  I  d o  n o t  e x p e c t y o u r  H o n o r to  ru le  
o n , b u t  I  d e s ire  to  m a k e  th e  p o i n t ; in  th e  second 
p la c e , th e r e  is  n o  p ro o f  h e re  t h a t  th e re  is  any 

* s ig n  o n  th is  c ro s s in g  to  in d ic a te  d u r in g  w hat hours 
20 o f th e  d a y  th i s  c ro s s in g  w as  to  be p ro tec ted .

The Court: The C o u r t  of E r r o r s  ju s t  settled 
that in Brown v. Erie R. R.

Mr. Hobart: I  a m  n o t  s u re  t h a t  th ey  settled  
t h a t  in  t h i s  case , a n d  I  d e s ire  to  m ak e  th e  po in t.

T h e  d e f e n d a n t  a lso  ex c e p ts  to  w h a t I  th in k  was 
p e r h a p s  a  m is s ta te m e n t  o f th e  ev idence on the 
p a r t  o f th e  C o u r t  a n d  to  w h ich  I  th in k  I  ought 
to  c a ll  y o u r  H o n o r ’s a t te n t io n ,  t h a t  is , in  dea ling  

3Q w ith  th e  q u e s tio n  o f  d am ag e s , y o u r  H o n o r s ta ted  
t h a t  th e  d e c e d e n t gav e  h is  w ife  one h u n d re d  dol­
l a r s  a  m o n th , a n d  th e n , in  a d d itio n , c e r ta in  o th er 
s u m s ;  I  e x c e p t to  t h a t  a s  s ta te d  by y o u r  H onor, 
b ec au se  i t  a p p e a rs  t h a t  th e  h u n d re d  d o lla rs  a  
m o n th  w a s  f o r  th e  h o u se h o ld  expenses, w hich, of 
c o u rse , in c lu d e d  th e  l iv in g  a n d  b o a rd  o f th e  de­
c e d e n t h im se lf .

The Court: G e n tlem e n , t h a t  is undo u b ted ly  
t r u e  a s  M r. H o b a r t  say s , a n d  y o u  w ill tak e  a ll 

40  o f th e  ev id en ce  t h a t  w as  g iv en  in  connection  w ith
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th e  g iv in g  o f t h a t  h u n d re d  d o l la r s ,  a n d  g iv e  i t  a l l  
/c o n s id e ra tio n  in  d e te rm in in g  w h a t,  i f  a n y , p e c u  
n ia r y  lo ss  th e r e  w a s  to  th e  w idow .

Mr. Hobart: T h a t  is  all.
M r . Dixon : I d e s ire  to  e x c e p t t o  y o u r  H o n o r ’s  

c h a rg e  o f  th e  r e q u e s ts  m a d e  b y  th e  d e fe n d a n t  a s  
la te ly  c h a rg e d ;  a ls o  to  y o u r  H o n o r ’s c h a rg e  in  
w h ich  y o u  s ta te d  th e  r u le  o f th e  r e la t io n s h ip  ex- 1Q 
is t in g  w ith  th e  boy  J o s e p h , e i th e r  o f  m a s te r  a n d  
s e rv a n t ,  o r  a g e n t  o r  en g a g e d  in  a  co m m o n  e n te r ­
p rise . I  th in k  a s  a  m a t te r  o f la w  n o n e  o f  th e m  
ex is ted .

E x c e p t io n  a llo w ed .
T h e  Jh iry  th e n  re t i r e .

Request of the Defendant which was Denied.
1 . T h e re  i s  n o  ev id en c e  to  ju s t i f y  a  v e r d ic t  

a g a in s t  th e  d e f e n d a n t  b y  re a s o n  o f a lle g e d  f a i lu r e  
of th e  c ro s s in g  b e ll  to  r in g .

R e fu se d . E x c e p t io n  allow ed* _

SO

40






