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New Jersey Court of Errors
and Appeals -

Bill of Complaint
(Filed Sept. 22, 1916)

IN CHANCERY OF NEW JERSEY

lenirz RaTkEwIcz and AMELIA,
his Wife, i
Complainants, On Bill to

and
Framisczg and Caronina Karo,
his Wife,

Foreclose, ete.

Defendants.

To the Honorable Epwin RoBegT WaLkER, Chan-
cellor of the State of New Jersey: -

The complainants Ignits Ratkewicz and Amelia
Ratkewiez, his wife, of the City of Passaic, County 80
of Passaie, and State of New Jersey, respectfully
shows that:

1. On or about the 24th day of July, 1914,
Framisezk Kara and Carolina Kara, his wife, of
the City of Passaie, in the County of Passaic, and
State of New Jersey, being indebted to Ignits
Ratkewiez and Amelia Ratkewiez, his wife, of the

same place, in the sum of Three Hundred ($300. "
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Bill of Complaint

(0) Dollars executed to them a bond of that dat
to secure that sum, payable on the 24th day of
July, which will be in the year One Thousand
Nine Hundred and Sixteen, with interest at the
rate of six per centum per annuim payable semi-
annually, from the date of the bond.

2. To secure payment of the bond, said Frami-
<ezk Kara and Carolina Kara, his wife, executed
to said Ignits Ratkewicz and Amelia Ratkewiez,
his wife a mortgage of even date with the bond;
and thereby conveyed to them in fee, the land
hereinafter deseribed, on the express condition
that such conveyance should be void if payment
<hould be made according to the terms of the
bond. Which mortgage, having been first duly
acknowledged and the certificate thereof duly in-
dorsed thereon was recorded in the Register’s
Office of Passaic County, in Book V-9 of Mort-
gages page 1.

3. The mortgaged premises are deseribed as
follows; All that tract- or parcel of land and
premises hereinafter particularly described, situ-
ate, lying and being in the City of Passaie, in the
County of Passaic and State of New Jersey, and
described as follows;

Beginning at a point on the easterly side of
Ninth Street, distant south from Passaic Street
one hundred and fifty (150) feet and running
thence (1) easterly and parallel with Passaic
Street one hundred and twelve feet and hve
tenths (112.5) of a foot; thence (2) southerly and
parallel with Ninth Street twenty- five (25) feet;
thence (3) westerly and parallel with the first
course one hundred and twelve feet and five
tenths (112.5) of a foot to.the said easterly side
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Bill of Complaint

of Ninth Street and thence (4) northerly, follow-
ing the said easterly side of Ninth Street twen-
ty-five (25) feet to the point or place of begin-
ning.

Being the same premises conveyed to the said
parties of the first part by the said parties of the
second part by deed bearing even date herewith
and to be herewith recorded, this mortgage being
given to secure a part of the purchase money of
said conveyance.

Subject to mortgage in the sum of four hun-
dred dollars ($400.00) now covering said prem-
ises, held by Robert J. Gillen.

4. And your orators further show that on the
2nd day of February, Nineteen Hundred and Six-
teen, F'rank Kara and Karolina Kara, his wite,
executed a mortgage on the said premises to Al-
exander Nosal and Tekla, his wife, to secure the
sum of $600.00 or some other sum which said
mortgage was registered in the Register’s office
of the County of Passaic on the 4th day of Feb-
ruary, 1916 in Book D-10 of Mortgages for said
County on page 586, by virtue of which mortgage
the said Alexander Nosal and Tekla, his wife,
claim to have some lien upon the said mortgages
premises, but your orator charges that the last
mentioned mortgage was executed and recorded
subsequently to your orator’s said mortgage and
with full notice thereof, and if an encumbrance
at all upon the said premises, it is subsequent to
the mortgage of your orators.

9. Said Framiszek Kara and Carolina Kara,
his wife, have always been in possession of the
mortgaged premises.
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Bill of Complaint

6. Of the principal sum, three hundred dollars
with interest thereon, from July 24th, 1914, is
lue upon the complainants’ bond and mortgags:

Complainants are without adequate remedy in
the courts of law and therefore prays—

1. That Framiszek Kara and Carolina Kara,
his wife, and Alexander Nosal and Tekla, his
wife, who are the defendants to this suit, may an-
swer this bill of complaint without oath and each
statement therein made;

2. That an account may be taken of the amount
due on complainants’ mortgage.

3. That the defendants, or one of them, may be
decreed to pay complainants the amount so found
due, with interests and costs, by a short day, to
be appointed by this Court; and that in default of
such payment, they, and each of them, be debar-
red and foreclosed of all equity of redemption in
said lands; or

4. That a decree may be made for the sale of
the mortgaged premises to raise and pay to the
complainants the amount so found due on their
mortgage, with interest and costs;

5. That a writ of subpoena may issue, comman-
ding said defendants to answer this bill of com-
plaint and to abide by such decree as this court
may make in the premises.

A. D. SULLIVAN,
Solicitor of Complainants.
LOUIS A. COWLEY,
Of Counsel with Complainants.
A true copy.

Robert H. MeAdams,

Clerk.

o P It



Final Decree
(Filed February 16, 1917)

IN CHANCERY OF NEW JERSEY

2 ey 10
Jetween
faN1Ts Ratnewicz and AMELIA,
his wife, Naio
p| = . e
Jomplainants .
l( i ’ A On Bill to
= M i foreclose, &e.
Framiscza Kara and Carorina
Kara, his wife,
Defts.
20

This cause coming on to be heard in the pre-
gsence of Adrian D. Sullivan, solicitor and of
counsel with the complainants and it appearing
that the complainants’ bill having been hereto-
fore taken as confessed against Framisczk Kara
and Carolina Kara, his wife, and Alexander No-
sal and Hekla, his wife, the defendants whereup-
on, and upon reading a report on file, made by Al-
bert K. Condit, Esquire, one of the Masters of
this Court bearing date, on the fourteenth day of 30
February in the year of Our Lord One Thousand
Nine Hundred Seventeen by which it ap-
pears that there was due to the complain-
ants on day of making of the said report, for
principal and interest on said mortgage, the sum
of three hundred forty-six and 05/100 dollars,
that the same premises are comprised in the
mortgage of the complainants Ignitz Katkewicz

40
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Final Decree

and Amelia, his wife, and that it is necessary and
advisable that the whole of the mortgaged prem-
ises should be sold to raise and pay the money
so due as aforesaid; and no cause being shown
or appearing to the contrary.

It is thereupon, on this 16th day of Feb-
ruary, in the year of Our Lord One
Thousand Nine Hundred and Seventeen by Kd-
win R. Walker, Chancellor of the State of New
Jersey, ordered, adjudged and decreed, and the
said Chancellor doth, by virtue of the power and
authority of this Court, hereby order, adjudge
and decree that the said report, and all the mat-
ters and things therein contained, do stand rat-
fied, and confirmed, and that the said mortgaged
premises be sold to raise and satisfy the several
sums of money due to the said compla=nants, that
1s to say, to the said complainants the aforesaid
sum of three hundred forty-six dollars and five
cents ($346.05) and interest thereon, to be com-
puted from the fourteenth day of February, in
the year of Our Lord One Thousand Nine Hun-
dred and Seventeen being the date of the Mas.-
ter’s Report, with the costs in this cause to be
taxed; and to the complainants a coungel fee ot
5.46 dollars, and that a writ of fieri facias do is-
sue for that purpose out of this Court, directed
to the Sheriff of the County of Passaic comman-
ding him to mak a sale, according to law, of the
said mortgaged premises, and that out of
the money arising from such sale, he pay, to the
complainants ‘or to their solicitor, said debt, n-
terest and costs; and in case more money should

be raised by the said sale than shall be sufficient




Amended Petition

to answer such several payments, that sum sur-
plus be brought into this Court, to abide the fur-
ther order of the Court, unless otherwise previ-
ously disposed of by the order of this Court; and
that the said Sheriff make return without delay
of his proceedings by virtue of the said writ. 10

And it is further ordered, adjudged and de-
creed, that the defendants stand absolutely de-
barred and foreclosed of and from all equity of
redemption of, in and to the said mortgaged pre-
mises, when sold as aforesaid by virtue of this
decree.

E. R. WALKER,
C.

Amended Petition 20
(Filed March 12, 19:7.)
Read and used on argument of rule to show cause

IN CHANCERY OF NEW JERSEY

Between
leN1Ts RATREWICZ and AMELIA 30
RarkEwicz, his wife,
Complainants, No.3
vs. On bill &e.

Framsczg Kara and Caronina
Kara, his wife, et als.,
Defendants.

County of Hudson, )
State of New Jersey, f 5% 40




10

=0

30

+U

X
Amended Petition

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey:

The amended petition of Framsezk Kara and
upon which relief is sought in the form and nat-
ure of an affidavit, upon the oath of the said Kra-
msczk Kara respectfully shows:

1. I am one of the defendants in the above en-
titled cause of action, and am a resident of the
City of Passaic, County of Passaic, State of New
Jersey. -

2. On or about the 24th day of July, 1914, 1 pus-
chased from the complainants in this cause, by
warranty deed, property known as Lot 13 in
I'lock One Hundred (100) on “Map of Dundee
Company,”” and also known by street number 150
Ninth Street, City and County aforesaid, with a
frame building thereon, for the sum or purchase
price of $1712.50, assuming the obligation to pay,
as a part of the said purchase price, a mortgage
of $400.00, then a valid and subsisting lien or en-
cumbrance of record upon the said premises, and
held by one Robert J. Gillen.

3. At the time of the purchase aforesaid, I ac-
tually paid to the said complainants herein, as a
part of the said purchase price, the sum of
$1012.50; and gave to them a purchase money
mortgage of $300.00, together with my bond, as
security for the unpaid part of the said purchase
price, to wit $300.00, as the records of the said
Passaic County will more fully show.

4. Since the purchase of the premises afore-
said, and in the manner as aforesaid, 1 have fully
paid and caused to be discharged of record, the
said mo:tgage debt of $400.00, held by tne said
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Robert J. Gillen; as a first mortgage or encum-
brance upon the said property and premises.

5. The said premises conveyed to and mortgag-
ed as above set forth are more particularly des-
eribed as follows: .

Beginning at a point on the easterly side of
Ninth Street, distant south from Passaic Street
one hundred and fifty (150) feet and running
thence (1) easterly and parallel with Passaic
Street one hundred amnd twelve feet and five
tenths (112.5) of a foot; thence (2) southerly and
parallel with Ninth Street (25) feet; thence (3)
westerly and parallel with the first course one
hundred and twelve feet and five-tenths (112.5)
of a foot to the said .easterly side of Ninth
Street and thence (4) northerly, following the
sald easterly side of Ninth Street twenty-five
(25) feet to the point or place of beginning.

6. At the time that I purchased the premises
as aforesaid and prior thereto, I believed and re-
lied upon the representations of the said comp-
lainants herein made to me, that the said land
and premises so conveyed were actually seized,
and occupied and possessed by them without any
claim, encroachment or occupation by any per-
som, persons or adjacent land owners; and was
without knowledge of the true condition of affairs.

7. These representations were false and fraud-
ulent and made for the purpose of deceiving me,
and did deceive, as will hereinafter appear.

8. After I had given to the said complainants
herein, the purchase money mortgage for $300.-
00, and had gone into possession of the said pre-
mises, I was, on or about August 1st, 1915) in-*
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Amended Petition

formed of encroachments on the said land and
premises and by adjacent land owners, to wit
Mike Majowicz, sometimes called Michal Majow-
icz and Eva Majowicz, his wife, Peter Sudolwicz,
Adam Sut and John Sweet; I thereupon on Au-
gust 5th, 1915, caused a map or survey to be made
of the said land and premises, so pretended to
aave been seized and possesed by the said com-
plainants as aforesaid, by Anton Petterson, a Sur-
veyor and Civil Engineer of Passaic, New Jersey ;
at the suggestion of Adrian D. Sullivan, Esquire,
of New Jersey, and did then and there for the
first time discover that my said land and premi-
ses were encroached upon by the foundatzons ana
buildings of the said adjacent land owners.

9. These encroachments and infringements up-
on the said land and premises existed at the time
of my said purchase and prior thereto: and dur-
ing the occupancy of the said complainants, and
to the knowledge of the said complainants; and
were by stealth, cheat, fraud and false re-
presentations kept secret from me at the time
of the said conveyance for the purpose of indu-
cing me to purchase the said land and premises
and-at the price aforesaid.

10. After I had discovered the encroachments
as aforesaid, I apprised the said complamants of
these conditions and demanded that they clear
my land of the encroachments. This they re-
fused to do, claiming they had nothing further to
do with the property.

11. Subsequently and on the 19th day of Aug-
ust, 1915, I retained Adrian D. Sullivan, Esquire,
& lawyer of New Jersey, to bring suit against the
said complainants for breach of warranty or
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{alse sale of the said premises. No suit was ever
instituted by the said Adrian D. Sullivan against
these complainants, although I was led to believe
for about five months that proper procee-
dings had been instituted against them; and only
discovered the truth when I caused a search to be
made of the Court records in Passaic County.

12. On March 31st, 1916, and after I had made

{requent demands upon the complainants for re-.

dress as above set forth, I caused a suit to be in-
stituted in the Passaic County Circuit Court a-
gainst the aforementioned encroachers for a re-
covery of the land infringed upon. On June 26th,
1916, I obtained a judgment in the said Court
for the possession of the land infringed and
encroached upon. Certified copies of the com-
plaint and the rule for final judgment in the said
action are annexed to this affidavit and made a
part thereof.

13. The land and premises actually encroached
upon, and of which I have been wrongfully dis-
possessed and deprived, as shown by the Court
records of the said Passaic Circuit Court, annex-
ed to this affidavit, under my purchase as afore-
sald, is as follows:

Beginning at a point on the easterly side of
Ninth Street distant one hundred and seveny-nve
feet southerly from the southeast corner of Ninth
Street and Passaic Street and running thence (1)
easterly at right angles to Ninth Street one hun-
dred and twelve feet and five tenths of a foot;
thence (2) northerly, and parallel with Ninth
Street, seventy-five hundredths of a foot; thence
(3) westerly and parallel with the first course
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Amended Petition

one hundred and twelve feet and five tenths
of a foot to the said easterly side of
Ninth Street; thence (4) southerly along the
same seventy five hundredths of a foot
to the point or place of beginning.

14. The encroachments still remain upon my
land, although I have caused execution to issue
upon the judgment as aforesaid and thereafter
appealed to the said complainants for aid, who
still refused to assist or aid me in any way, but
insisted on enforcing the said mortgage contract
which T had given them to secure the $300.00 ow-
ed by me to them in the manner as above set
forth.

15. On or about the 22nd day of September, 19-
16, the said complainants herein, through their
solicitor, the said Adrian D. Sullivan, Hisquire,
filed a bill in the Chancery Court of New Jersey,
to foreclose the said purchase money inortgage,
given as aforesaid, as the records of the said
Chancery Court will more fully show.

16. After I had been served with a summons to
answer in the said foreclosure suit, I exercised,
as I believe, due diligence to defend the said suit.
I immediately thereafter went to the office of the
said Adrian D. Sullivan, Esquire, in respeet to
the said foreclosure suit and after I had again ex-
plained to him about the encroachments afore-
said, and about my judgment aforesaid, was ad-
vised by him to put up the said $300.00 mortgage
debt and that he would find out all about the said
foreclosure suit and straighten out the whole
matter. 1 thereupon went to the Prose-
cutor of Passaic County, after having re-




Amended Petition
fused to to put up the money for the pur-
chase money mortgage as aforesaid, and ex-
plained to him my case, giving to him my subpo-
ena to answer which has been served upon me.
He retained the same for about four or five weeks
and afterward, on November 27th, 1916, sent me
to the office of Thomas F. MeCran, Esquire, in
Paterson, N. J., whom I retained in this
matter I wanted him to defend the said
foreclosure suit, and offered to pay over to him
the said mortgage debt of $300.00 as aforesaid;
but he advised me afterwards to go over to see
the said Adrian D. Sullivan, Esquire, saying that
the said Adrian D. Sullivan would fix the matter
up. This I refused to do.

17. No answer or any other pleacdings were
filed by me in the said foreclosure suit within the
time fixed by law or at any other time although T
was and am anxious and willing to defend the
sald suit and to seek a redress against the said
complainants herein for the false and fraudulent
sale, as above set forth.

18. T have been put to considerable expense and
burthened with a large outlay of money in re-
spect to the said judgment of the said Passaic
Cireunit Court and attempting to clear my proper-
ty of the said encumbrances. I have never been
able to obtain possession of my deed to the said
land and premises which was in the possession
of one James A, Sullivan, Esquire, attorney for
the said complainants at the time of the convey-
ance, and a brother and law associate then of
the said Adrian D. Sullivan, although I have

made repeated attempts to gain possession of the
same,
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19. On or about the 16th day of February, 1917,
a final decree was entered against me in the said
foreclosure suit for $346.05, as the records of this
Court will more fully appear.

20. The said warranty deed, given me as afore-
sald and now of record, contains covenants of
““Seizin,”’ ‘‘quiet enjoyment,”’’ and that the gran-
tors therein would ‘‘execute such further assur-
ances of the said land as may be requisite.’’

21. Wherefore petitioner prays that execution
may be stayed in the final decree in this matter
as aforesaid, that the final deeree may be opened
up, that he be permitted to answer and defend the
said bill of foreclosure filed herein, that he be
permitted to pay into Court an amount of money
sufficient to cover the amount of the decree, or to
give a suitable bond as security for the same,
that the said complainants herein might be caus-
ed in this suit, by proper proceedings, to redress
petitioner’s wrongs as complained of, and that
the said parties herein might be compelled to do
anything else as might be legally and equitably
decreed by this Honorable Court.

And petitioner will ever pray, etc.
Sworn and subseribed to this &
5th day of March, 1917, }FRAI\K S
before me.
William Simmons,
Comm. Deeds,
Hudson Co. N. J.
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County Circuit Court Action
Annexed to Amended Petition

PASSAIC COUNTY CIRCUIT COURT

Framsczg Kara and CARoOLINA
Kara, his wife,
‘ Plaintiffs,
V&,
Mike Majowicz, sometimes
called Michal Majowiez, and
Kva Masowicz, his wife, and
Perer Suvporwicz, Apam Sur
and JoaN SwEeET,

Defendants.

Plaintiffs, Framsezk Kara and Carolina Kara,
his wife, residing at Number 150 Ninth Street in
the City of Passaic in the Couny of Passaic and
Sate of New Jersey, say :

1. That on July 24th, 1914, the plaintiffs be-
came the owners of the following described traect
of land and premsies lying and being in the City
of Passaic, County of Passaic and State of New
Jersey,

Beginning at a point on the easterly side of
Ninth Street distant one hundred and sev enty
five feet southerly from the southeast corner of
Ninth Street and Passaic Street and running
thence (1) easterly at right angles to Ninth
Street one hundred and twelve feet and five
tenths of a foot; thence (2) northerly, and
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parallel with Ninth Street, seventy five hun-
dredths of a foot; thence (3) westerly ana paral-
lel with the first course one hundred ana tweive
feet and five tenths of a foot to the said easterly
side of Ninth Sreet; thence (4) southerly along
the same seventy-five hundredths of a foot to the
point or place of beginning.

2. Defendants ever since said July 24th, 1914,
wrongfully deprived the plaintiffs of possession
of said premises and said defendants since that
day have dispossessed plaintiffs and still keep
them out of possession of said premises.

3. The plaintiffs’ right to the possession of
said land accrued on July 24th, 1914,

Plaintiffs demand judgment for possession ot
said premises and one thousand dollars damages.

FRANK SMIT,
Attorney for Plaintiffs.

A true copy.

Dated March 1st, A. D. 1917.
(County Seal) John J. Water,
Clerk.
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Rule for Final Judgment in Passaic
County Circuit Court Action

Annexed to Amended Petition

PASSAIC COUNTY CIRCUIT COURT

10
i L
Framsczg Kara and Carorina
Kara, his wife,
Plaintiffs.
VS.
Migke Masowicz, sometimes |\

called Michal Majowicz and /

Fiva Masowicz, his wife and

Perer Suponwicz, Apam Surt

and JouN SwEET, 20

Defendants.

The summons and complaints in this cause
having been duly served upon the defendants, on
March 29th, 1916, and defendants having filed
their answer or answers thereto, this action hav-
ing been brought to trial before Judge George S.
Silzer without, a jury, and the counsel for the de-
fendants having admitted the allegations of the 30

complaint and having consented to judgment
against the defendants on June 13th, 1916, and
the said judge on that day having given judgment
in favor of the complainants for six cents damag-
es and possession of the premises deseribed in
the complaint :

It is ordered that judgment final be entered in
favor of the complainants and against the defen-
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Deed of Conveyance

dants for the sum of six cents and that the plain-
tiffs do recover against the defendants the pos-
session of the premises described fin the comp-
laint and the plaintiffs cost to be taxed.
Rule actually entered this tw enty-sixth day of
June, 1916.
On motion of
FRANK SMIT.
Attorney of Plaintiffs:
A true copy.
Dated, March 1st, A. D. 1917.
(County Seal) John J. Water, Clerk.
22799

Deed of Conveyance

Referred to by Amended Petition and Answering
Affidavits

Ie~trs RaTREWICZ, €f ux.,
to }
Framsczk Kara, et uz.

This deed, made the 24th day of July, 1914,

Between Ignits Ratkewicz and Amelia Ratke-
wicz, his wife, of the City of Passaic, in the
County of Paqsfuc and State of New Jersey
(hereinafter known as the grantors.)

“And Framsezk Kara and Carolina Kara, his
wife, of the City of Passaic, in the County of Pas-
saic and State of New Jer sey (hereinafter known
as the grantees.)
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Deed of Conveyance

Witnesseth, That in consideration of one dol-
lar and other valuable consideration the said
grantors do grant, bargain, sell and convey, unto
the said grantees, their heirs and assigns,

All that certain tract of land and premises sit-
uate, in the City of Passaic, in the County of Pas-
saic and State of New Jersey, and described as
follows :

Begimning at a point on the easterly side of
Ninth Street distant one hundred and fifty (150)
feet south of the southeasterly corner of Ninth
and Passaic Streets, and running thence (1) east-
terly and parallel with Passaic Street one hun-
dred and twelve and five-tenths (112.5) of a foot;
thence (2) southerly and parallel with Ninth
Street twenty-five (25) feet thence (3) westerly
and parallel with the first course one hundred and
twelve feet and five-tenths (112.5) of a foot to
the said easterly side of Ninth Street, and thence
(4) northerly, following the point or place of be-
ginning.

Being the same premises conveyed to the said
parties of the first part by two certain deeds, one
executed by Andrew Ling and wife, dated Aug-
ust 16th, 1914, and recorded in the Register’s Of-
fice of the County of Passaic in Book Q-16 of
Deeds for said County, pages 292, &ec., and the
other executed by the Dundee Water Power and
Land Company, a corporation, by deed bearing
date July 23rd, 1914, and to be herewith recorded.

This conveyance is made subject to a mortgage
in the sum of four hundred dollars ($400) now
covering said premises, held by Robert J. Gillen
which said mortgage the said parties of the sec-
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Deed of Conveyance

ond part hereby assume and agree to pay as a
part of the consideration of this conveyance.

This conveyance is made subject to restrietion,
if any, contained in former deeds.

To have and to hold, all and singular the above
described land and premises, with the appurten-
ances, unto the said grantees, their heirs and as-
signs forever.

And the said Ignits Ratkewicz and Amelia
Ratkewicz covenant with the said grantees as
follows :

(1) That they are lawfully seized of said land.

(2) That they have the right to convey the
said land to grantees.

(3) That the grantees shall have quiet posses-
sion of the said land and that the same are free
from all incumbrances, except as herein stated.

(4) That they will execute such further assur-
ances of the said land as may be requisite.

(5) That they have done no act to encumber
the said land.

(6) That they will warrant generally the prop-
erty hereby conveyed.

In Witness Whereof, the said grantors have
hereunto set their hands and seals the day and
year above written.

His

IGNITS X RATKEWICZ (L. S.)
Mark
Her

AMELJA X RATKEWICZ (L. S.)
Mark

Signed, Sealed
and Delivered

in the presence

of Jas. A. Sullivan.
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State of New Jersey,
County of Passaic.

Be it remembered, that on this 25th day of
July, in the year of our Lord One Thousand Nine
Hundred and Fourteen, before me, a Master in
Chancery of New Jersey, personally appeared
[gnits Ratkewicz and Amelia Ratkewiez, his wife,
who I am satisfied are the grantors in the within
deed of Conveyance named; and I, having first
made known to them the contents thereof, they
did severally acknowledge that they signed, seal-
ed and delivered the same as their voluntary act
and deed, for the uses and purposes therein ex-
pressed:

And the said Amelia Ratkewicz, wife as
aforesaid, being by me privately examined, sepa-
rate and apart from her husband, did further
acknowledge that she signed, sealed and delivered
the same as her voluntary act and deed, freely
without fear, threats, or compulsion of her said
husband.

JAMES A. SULLIVAN,
Master in Chancery of New Jersey.

(Recorded in the office of Register of Deeds
and Mortgages of Passaic County on July 27, A.
D., 1914.)

(In Book No. 24 of Deeds, on pages 214, etec.)
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Order to Show Cause
(Filed Feb. 21, 1917)

IN CHANCERY OF NEW JERSEY

Between
IeniTs RaTkEwicz and AMELIA
Rargewicz, his wife,
Complainants,
Vs, On Bill, Ete.
Framisczg Kara and Carorina
Kara, his wife, et als.,
Defendants.

This matter coming on to be heard upon the
verified petition of Framisczk Kara, one of the
defendants in the above-entitled cause:

And it appearing that a bill of foreclosure
was filed by the complainants herein in this cause
on September 22nd, 1916, and that no answering
pleadings were filed by the said defendant, within
the time allowed by law, to the said foreclosure
bill;

And it appearing that no decree of this Court
has been entered on record against the said
Framisezk Kara in the said foreclosure suit, and
sufficient reasons appearing, therefor;

It is on this 21st day of February, 1917, on mo-
tion of Robert S. Hartgrove, of counsel for the
said defendant, orperEeD, that the said complain-
ants herein show cause before this Court at the
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Order to Show Cause

Chancery Chambers in Jersey City, on the 26th
day of February, 1917, at ten o’clock in the fore-
noon of that day or as soon thereafter as counsel
can be heard why the defendant, Framisczk Kara,
should not berallowed to answer the bill filed in
this cause as of time;

And it is further orberep, that in the mean-
time, and until the further order of this Court in
the premises, the said complainants herein, their
attorneys, agents and assigng be restrained from
further action in this cause;

And it is further orperep, that the said
complainants or their solicitor be served with an
exact copy of this order, together with an exact
copy of the verified petition upon which it is
tounded, certified by counsel, on the day of the
date of this order.

EDWIN ROBERT WALKER,
C.
Respectfully advised,
John Griffin,
Yot

10
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Affidavit of Adrian D. Sullivan _
Read on Order to Show Cause
(Filed March 12, 1917.)

IN CHANCERY IN NEW JERSEY

Between
[en1rs RaTREWICZ and AMELIA
RaTrewIcz, his wife,
Complainants,
and On Bill, ete.
Framisczg Kara and CARoLINA
Kara, his wife, et als.
Defendants.

State of New Jersey, :
\ . S5
County of Passaic, |

Adrian D. Sullivan, of full age, being duly
sworn on his oath according to law, deposes
and says: that he is an Attorney at Law and So-
licitor in Chancery of the State of New Jersey
and engaged in the practice of law in the City
of Passaic; that he is a solicitor for complainants
in the above entitled matter; that on or about
the 19th day of August, 1915, Framiseczk Kara
the defendant in the above entitled cause, re-
tained deponent to institute appropriate legal
proceedings against Mike Majowiez, et als., on ac-
count of an alleged encroachment of an adjoin-
ing building. The said Framisezk Kara inform-




.l.
;

25
Adrian D. Sullivan

ed deponent that there was a substantial en-
croachment of the adjoining building owned by
the said Mike Majowicz, et als., upon his proper-
ty. Deponent, after several conferences with the
said Framisczk Kara requested him to have a
survey made giving the exact location of the
building, in order to determine the exact en-
croachment, if any, of the building of Mike Ma-
jowiez on property of Framisezk Kara.
Deponent further says that he thereafter ob-
tained from the said Frank Kara a survey show-
ing location of lot and encroachment of adjoining
building, made by Anton I,. Pettersen, Civil En-
gineer, which survey is now in deponent’s pos-
session and which he begs leave to submit here-
with, from all of which it appeared that the en-
croachment complained of was entirely under the
surface of the ground and that it was irregular
and extended from nothing up to about 814 inch-
es; that the encroachment was the result of the
mason contractor who constructed the cellar us-
ing rough stone and permitting the rough
edges of the stone to extend over the line
on to the property of said Framiscezk Kara:
Deponent further says in order to determine as
nearly as possible the extent of the damage, if
any, deponent had two competent builders make
excavations along the encroaching walls to de-
termine the exact extent of the encroachment and
what damage, if any, the same might be to the
said Framisczk Kara in the event of building a
building flush with the side line of his lot where
the encroachment was and as the result of this
investigation deponent was informed that the en-
croachment was of a character that could in no

10

20

30

40




10

20

30

40

26

Adrian D. Sullivan

way materially injure the said Framisczk Kara in
the event of the erection of such a building as the
foundation wall of any structure that might be
erected on said plot could be securely and com-
pactly tied or built into the adjoining wall and
that the cost of the erection of the building would
not be increased or the safety of the building
lessened as the result thereof.

Deponent thereupon informed the said
Framisczk Kara that he would institute a suit for
damages or ejectment to obtain possession of the
property; that he did not believe the damages
were of such a character as to warrant him in
instituting suit. :

Deponent further says that he advised the said
Framisezk Kara to accept a small amount of
money and enter into a lease or a party wall
agreement which would permit the encroachment
to continue during the life of the encroaching
building. The said Framisezk Kara at first seem-
ed to be satisfied and deponent sent for the owner
and suggested the payment of Fifty Dollars, out
of which the expenses were to be paid. This,
however, the said Framisczk Kara refused to ac-
cept and demanded not less than Two Hundred
Dollars.

Deponent further says, being satisfied that he
would be unable to bring the parties together
and that the facts in the case did not justify the
institution of suit, returned the retainer fee to
said Framisezk Kara.

Deponent further says that it is not true as
stated in the affidavit of Framisezk Kara that for
a period of five months he was led to believe, by
deponent, that a suit had been instituted and was
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pending and the faet is that within a period of
thirty days the survey was made and the facts
obtained which led deponent to decline to insti-
tute suit and this information was brought to his
attention immediately.

Deponent further says that the statements
made in paragraph 18 of petitioner’s affidavit are
not borne out by the facts in the case. The follow-
ing are the facts to best of deponent’s recollect-
ion: Some time after the death of deponent’s
late brother, James A. Sullivan, Framisezk Kara
called at the office of deponent to ascertain if the
deed for the lot in question was in the office. I
caused a search to be made of my late brother’s
papers and found a bond and mortgage, abstract
of title, insurance policy, ete., in connection with
the loan of Robert J. Gillen but the deed was not
among the papers. From the abstract, it appear-
ed that the deed was a warranty deed. I sug-
gested to Framisezk Kara that he might get a
certified copy of the deed from the Register’s
office in Paterson, at a cost of about two dollars.

Deponent further says that he never heard
anything further about the mislaid deed and that
deponent’s late brother, James A. Sullivan, was
never a law partner.or associated with deponent
in the practice of law.

Deponent further says that he had no further
knowledge concerning the encroachment or the
action taken thereon until the complainants left
their mortgage papers with deponent: with in-
structions to institute forclosure proceedings.
That in due time foreclosure proceedings were
instituted and deponent then learned from Sena-
tor Thomas F. McCran that he had been retained

10

20

3)

40




10

o
f

30

28
Adrian D. Sullivan

to interpose a defense to the foreclosure pro-
ceedings and requested an extension of time.

Deponent further says that he twice extendea
the time for filing of the answer, by request of
Lawyer McCran, as will appear by his letters
which are annexed hereto and marked Schedules
1 and 2 respectively; that deponent had assur-
ance from Lawyer McCran that the mortgage
would be paid off and after waiting several
months without result deponent on the 16th day
of February, A. D, 1917, entered an Interlocutory
Decree.

Deponent further says that thereafter he held
the proceedings in abeyance by request of Kugene
L. Hart, an Attorney at Law, of the City of Pas-
saic, who gave deponent assurance that Fram-
isezk Kara would pay the mortgage without fur-
ther delay. No part of the mortgage has been
paid and the matter has been greatly delayed in
deference to the wishes of the various attorneys
representing the said Framisczk Kara.

ADRAIN D. SULLIVAN.

Sworn and Subscribed to
before me this 10th
day of March, A. D., 1917.
Samuel Weinberger,
Notary Publie,
State of New Jersey.




Schedule Annexed to Affidavit of
Sullivan

Schedule 1

October 17, 1916.
10
Dear Sir:

Mr. Framisczk Kara has handed to me a sub-
poena which has been served on him in a suit in-
stituted by you on behalf of Mr. Ratkewicz. As I
will be very busy for the next two weeks or so and
have not been able to go into the details of the case
with my client, may I kindly ask that you sign
the enclosed stipulation granting me until Novem-
ber 15th, within which to prepare an answer on
behalf of my clients as I understand from them
that they have some defense to the action.

Thanking you in advance for any courtesy you
may extend to me in this matter, I remain,

Respectfully yours,
(Signed) THOMAS F. McCRAN,
JP/MHW. [
Mr. Adrian D. Sullivan,
243 Main Avenue,
Passaie, N. J.

20

30

Schedule 2

November 27th, 1916.

Mr. A. D. Sullivan,
Counsellor at Law,
Main Avenue, o
Passaie, N. J.
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Schedule Annexed to Affidavit of Sullivan
Re: Ratkewicz vs. Kara, et al.

Dear Mr. Sullivan:

My eclient, Mr. Kara, called at my office this
morning, and after going over with him, in detail,
the subject of his claim under the above fore-
closure proceedings, I advised him to make some
arrangements about satisfying the claim of your
claims’ under the mortgage held by him. Mr.
Kara informed me, however, that it will be im-
possible for him to raise the money at once, but
said that if given about one month’s time, he was
certain he could obtain another loan on his prop-
erty so as to pay off your client’s mortgage.

To that end, may I ask whether or not your
client would be willing to grant Mr. Kara an ex-
tension of time for one month within which to
raise the money to pay off the mortgage now
under process of foreclosure?

I shall very much appreciate any courtesy you
may extend along the lines above suggested and
I will await your further advise in the matter.

Respectfully yours,
(Signed) THOMAS F. McCRAN,
|55
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Affidavit of Anton L. Pettersen
Read on order to show cause

IN CHANCERY OF NEW JERSEY

Between
lenits RaTREWIcZz and AMELIA
Rarkewicz, his wife,
Complainants, \ On Bill, ete.,
and Affidavit.
Framisczg Kara and Caroriva
Kara, his wife, et als.,
Defendants.

State of New Jersey, b
County of Passaic. |

Anton L. Pettersen, of full age, being duly
sworn on his oath according to law deposes and
says, that he is a civil engineer and engaged in
business in the City of Passaic; that on or about
May 9th, 1916, one Framisczk (or Frank) Kara

10

20

engaged him to make a survey of a plot of land on -

the east side of Ninth Street, 150 feet south from
Passaic Street, Passaic, New Jersey, owned by
the said Frank Kara, in order to locate the build-
ing thereon erected and to determine if there was
an encroachment and if so to what extent,.
Deponent further says he completed the
said work and turned over the survey to the said
Frank Kara showing the exact location of the
building as requested, for which the said Frank

30
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Anton L. Pettersen
P,
Kara was to pay him Ten Dollars; that up to the
present time said amount has not been paid to de-
ponent although several bills have been tendered
to said Frank Kara.

Deponent further says that he found that the
encroachment was entirely under the surface of
the ground and consisted chiefly in the projection
of the rough irregular edges of the foundation
stones of the building erected on the southerly
side of the property in question, extending over
the lines on to the land of the said Frank Kara.

Deponent further says that the encroachment
was very irregular as determined from several
excavations made in the ground along the south-
erly side of the property in question. In some
places there was no encroachment and at other
points, portions of the rough stone extended over
as much as eight and a quarter inches; that as the
result, no uniform line of eneroachment could be
established.

Deponent further says that in his experience of
thirty years as an engineer, he has found many
such encroachments but is of the opinion that
considering the character of the encroachment, it
could not result in actual damage to the said
Frank Kara.

Deponent further says that during the month
of June, 1916, his assistant Raymond Parks, was
alled as a witness and testified in a suit in the
Passaic Circuit Court instituted by Framisezk
Kara and Carolina Kara, his wife against Mike
Majowicz, et als., in ejectment, predicated upon
the encroachment in question; that judgment was
given in favor of plaintiffs for six cents, damages,
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and costs of Court, all as stated in petitioner’s
petition.
ANTON L. PETTERSEN.
Sworn and subseribed to before me this
10th day of March, 1917.
Arthur J. Sullivan,
Attorney at Law of N. J.

Affidavit of Ignits Ratkewicz
Read on order to show cause

IN CHANCERY OF NEW JERSEY

Between
IeNiTs RAaTEEWICZ and AMELIA
Rargewicz, his wife,
Complainants,
and On BIH, ete.
Framisczg' Kara and Carovnina
Kara, his wife, et als.,
Defendants.
State of New Jersey,
County of Passaic.

88

Ignits Ratkewicz, of full age, being duly sworn
on his oath according to law, deposes and says that
he is one of the complainants named in the above
entitled cause; that the facts stated in paragraphs
1, 2, 3, 4, 5, of petitioner’s petition are sub-
stantially true to the best of deponent’s knowl-
edge and belief,

10
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Deponent further says that the allegations of
fraud and deception made in paragraphs 6, 7 and
9 in petitioner’s petition are absolutely untrue
in fact; that deponent had no knowledge whatever
of an encroachment of the adjoining building at
the time of the sale of same; that no question
arose concerning any such encroachment; that it is
untrue as stated in said paragraphs 6 and 7 of
petitioner’s petition that deponent knowingly
made false and fraudulent statements to the said
Framisezk Kara concerning the said premises, for
tlie purpose of deceiving him.

Deponent further says that he had no knowl-
edge of the encroachment in question until on or
about August 5th, 1915, at which time his atten-
tion was called to an alleged encroachment and he
thereupon had a survey made to determine the
character of game.

Deponent further says that the encroachment in
question existed at the time he purchased the
property from Andrew Ling and Kate Ling, his
wife, on August 16th, 1904,

Deponent further says that upon learning of
sald encrcachment he ecalled upon Framisczk
Kara and they called at the office of Adrian D.
Sullivan concerning the encroachment but de-
ponent believed they were unable to bring about
an amicable settlement owing to the unreasonable
demands for money damages made by the said
Framisezk Kara.

Deponent further says that the said Framisezk
Kara has frequently promised to pay and satisfy
his said mortgage of $£300.00, not the subject of
foreclosure in this suit, and relying on said prom-
ises deponent has deferred action in the matter
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Ignits Ratkewicz

from time to time in order to save unnecessary
expenses in connection with said foreclosure but
up to the present time the said petitioner, Fram-
isczk Kara has wholly failed to comply with his
said promises; that no part of said principal or
interest has been paid and the whole amount of
$300.00 together with interest from July 24th,
1914, is due him.

Deponent further says that he has been in-
formed and believes that Andrew Ling, the
former owner of said lot offered to remove said
encroachment and had made arrangements to re-
move said encroachment and that the said Fram-
isczk Kara and his wife refused to permit him to
enter upon the premises for that purpose and but
for this refusal said encroachment would have
been long since removed.

Deponent further says that from an examina-
tion of the property and from the reports of com-
petent and disinterested parties, he believes that
the encroachment in question is in no way damag-
ing or hurtful to the said Framisczk Kara and
that his pretended defense to this action is only a
subterfuge to escape payment of all or some part
of deponent’s said mortgage.

Deponent therefore prays that petitioner’s peti-
tion be dismissed to the end that deponent might
proceed with his foreclosure and enforce payment
of the money due him.

His
IGNATZ X RATKAWICZ.
Mark
Swarn and subseribed to before me this
10th day of March, A. D., 1917. -
Witness:
Joseph Ratkowitz,
Arthur J. Sullivan,
Attorney at Law of N. J.
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Order Discharging Order to Show
Cause

(Filed June 18, 1917)

IN CHANCERY OF NEW JERSEY
Between
lentrs RatkeEwicz and AMELIA
Rarxewicy, his wife,
Complainants, | _ ;
s On Bill, ete.
and ?
F'ramiscze Kara and Carorina
Kara, his wife, et als.,
Defendants.

This matter being open to the Court by Robert
S. Hartgrove, solicitor for defendants, in the
presence of Adrian D. Sullivan, solicitor for com-
plainants, and the petition and affidavits filed in
the cause and upon which a temporary restraining
order has been granted, having been considered
and arguments of counsel having been heard
thereon.

It is on this 18th day of June, Nineteen Hundred
and Seventeen, ordered that the order to show
cause, together with restraint therein contained,
be discharged with costs.

Respectfully advised,
E. R. WALKER,
C.
John Griffin,

" B




Me:zmo of Vice-Chancellor Griffin
COURT OF CHANCERY OF NEW JERSEY

Chambers of
VicE-CHANCELLOR GRIFFIN 0

Ratkewicz vs. Kara.

Jersey City, N. J.,
Apnl 20, 1917.

A Irian Sullivan, Esq.,
243 Main Avenue,
Passaic, N. J.
RobLert S. Hartgrove, KEsq., 20

576 Newark Avenue,

Jersey City, N. J.
Gentlemen :

[ am quite at a loss to understand on what
theory Mr. Hartgrove can assert any claim
against the ccmplainant. I assume that the com-
plainant gave to the defendant a full covenant
warranty deed with covenants of seisin, right to
convey, peaceable possession, further assurance
and warranty. The charge made is that when this 30
conveyance was made the foundation of the build-
ing of an adjoining owner encroached on the
lands conveyed some nine inches, as a conse-
quence of which the defendant was compelled to
sue in ejectment and obtained a judgment in his
favor, which established the fact that the title con-
veyed to him to the locus in quo was valid. He

40
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had his opportunity, in the ejectment suit, of re-
covering mesne profits, and may still, I assume,
sue the adjoining landowner for mesne profits
and damages, provided he is not precluded by his
claim of a thousand dollars damages in the eject-
ment suit and entering judgment for six cents
damages.

If he should recover against the complainant,
the complainant could not recover against the ad-
Joining landowner for mesne profits, that is, the
sum which might be paid to the defendant be-
cause the complainant was out of possession dur-
ing the period. He might possibly be subrogated
to the rights of the defendant, and so sue. But
this would lead to a multiciplicity of suits, which
it is the purpose of equity to avoid. However, I
am not so much concerned with this feature of the
case, because the rule seems to be that the coven-
antee is not entitled to demand of his covenantor
expenses incurred in defending a suit which sus-
tains the title as valid, or in removing an appar-
ent but unfounded cloud on his title. See 7 Rul.
Cas. Law, See. 85, p. 1169.

A careful reading of the covenants usually con-
tained in deeds with full covenants does not dis-
close any covenant which is broken by a mere
encroachment, which is in the nature of a trespass.

The order to show cause, with the restrain
therein, will be discharged.

Yours truly,

JOHN GRIFFIN.
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Notice of Appeal
v (Filed June 26, 1917)

IN CHANCERY OF NEW JERSEY
10

Tween
irs RaTkEwIicz and AMELIA
Rarewicz, his wife,

1 Complainants, On Bilkohs
| and
'ramiscze Kara and Carornina
Kara, his wife, et als.,
Defendants.
>

The defendants hereby appeal from the order 20
made on the 18th day of June, 1917, and from the
whole and every part thereof, said order appealed
from being made in this Court in the above en-
titled cause, dismissing the order to show cause,
made herein, of February 21st, 1917, to the Court
of Errors and Appeals in the last resort in all
causes.

Dated, June 25th, 1917.

ROBERT S. HARTGROVE, 30
Solicitor and of
Counsel with Defendants.

[ conceive there"is good cause for appeal in the
¥ above stated cause.
! ROBERT S. HARTGROVE,

of Counsel with Defendants.

40
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Reasons on Appeal
(Filed July 24, 1917)

NEW JERSEY COURT OF ERRORS AND
APPEALS

Between
Iexirs RaTREwicz and AMELIA

RaTteEwicz, his wife, )

Complainants-Respondents, Oy Bill, ete.
and

Framisczg Kara and CarorLiNa

Kara, his wife,

Defendants-Appellants.

To the Honorable Court of Errors and Appeals,
in the last resort in all causes:

The petition of Framisczk Kara and Carolina
Kara, his wife, the appellants in the above stated
cause, respectfully shows that your petitioners
find themselves aggrieved by an order made in
the Court of Chancery of New Jersey by his
Honor, Edwin Robert Walker, Chancellor of New.
Jersey, bearing date the 18th day of June, 1917,
wherein the said Framisczk Kara and Carolina
Kara were defendants and Ignits Ratkewicz and
Amelia Ratkewisez, his wife, were complainants,
in this respect, to wit: That the said order ad-
judges that the order to show cause, founded on
the petition of the said defendants to open up and
vacate the final decree entered on the bill of com-
plaint in said cause, and to allow the said defend-

{
;
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ants to file an answer thereto, be discharged be-
cause (as stated by the Court) of a want of a
me ilorions defense against the said bill of com-
plaint,

Your petitioners humbly appeal from the whole
cnd every part of said order of the Chancellor,
dated June 18, 1917, which order adjudges as
aforesaid, on the ground that the same is errone-
ous, fcr that said erder should have adjudged that
the said petition presented a meritorious defense,
and said petition should have been sustained by
the order of the Chancellor and the defendants
granted relief prayed for therein, and said peti-
tion should have been retained under the said
order appealed from.,

Your petitioners therefore pray that said order
of the said Chancellor may be, in the particulars
aforesaid, reversed, set aside and for nothing
holden, and that your petitioners may have such
relief in the premises as to this Honorable Court
shall seem meet.

ROBERT S. HARTGROVE,
Solicitor for and of
Counsel with Appellants.

10

20




Answer to P.etition of Appeal

NEW JERSEY COURT OF ERRORS AND
APPEALS

10 Between
IeNirs RatkeEwricz and AwmEeLia
RarkewIcz, his wife.
Complanants-Respondents.
and
Framisczk Kara and CAROLINA
Kara, his wife,
Defendants-Appellants.

20 The answer of the above named respondents to
the petition of appeal of the above named ap-
pellants.

These respondents, not acknowledging all or any
of the matters, which in the said petition of ap-
peals are contained to be true, for answer thereto,
nevertheless, say and admit, that an order was on
the 18th day of June, last past, made and entered
in the Court of Chancery, in the cause for that
purpose mentioned in the said petition, as is

on therein stated; but ~s to the substance and form

ol : ; I
thereof, these respondents pray to refer thereto
when the same shall be produced. And these re-
spondents are advised and believe, that the said
order is agreeable to equity, and they pray that
the same may be affirmed with costs to be ad-
Judged to these respondents,

ADRIAN D. SULLIVAN,

Solicitor for Respondents.
40
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Answer to Petition of Appeal

(Endorsed)
Consent

I hereby consent to the filing of the within an-
swer as within the time required by law.
Dated, September 21, 1917, 10

ROBERT S. HARTGROVE,
Sol’r for Appellants.







New Jersey Court ot Errors

and Appeals

Iexirs Rarkewicz and AMELIA
RaTreEwicz, his wife,
Complainants-respondents,
and
Framisczg Kara and CAROLINE
Kara, his wife, et al,
Defendant-Appellants.

On Bill, Ete.

APPELLANTS’ BRIEF
Question at Issue

The question raised by theVice-Chancellor and
argued by Counsel in the Court below, and upon
which the motion on the pleadings filed herein
was decided, was whether the defendants-appel-
lants, as purchasers, had, by reason of certain en-
croachments upon the land purchased, a right of
abatement of the purchase money mortgage, held
by the complainants-respondents, and which was
the subject of the foreclosure proceedings.

No question of laches of the defendants-appel-
lants was raised, nor was the question of the right
of the Chancery Court to open a final decree to
let in a meritorious defense.




POINT I.

The existence of the encroachments upon
the land purchaased by the appellants from
the respondents, by the buildings of the ad-
joining land owners, at the time of the de-
livery of the deed of comnveyance, was a
breach of the covenants of warranty con-
tained in the deed of conveyance.

POINT II.

The judgment recovered by the appellants
in the ejectment proceedings against the en-
encroachers was a recovery upon a concur-
rent remedy which did not preclude a recov=-
ery against the conveyancers for a breach of
contract.

POINT III.

The appellants are entitled to a recovery
in the foreclosure proceedings against the
respondents for all losses and expenses im-
mediate and consequential upon the breach
of the covenants of warranty, by reason of

(a) Enforcement of their right to possession
of the land encroached upon.

(b) Diminution in the value of the land on ac-
count of the continuous encroachments.

ARGUMENT.

POINTI.

The existence of the encroachments upon
the land purchased by the appellants from
the respondents, by the buildings of the ad-
joining land owners, at the time of the de-
livery of the deed of conveyance, was a
breach of the covenants of warranty con-
tained in the deed of conveyance.




A. In the conveyance of real estate, an en-
croachment, permanent in character by reason of
the overlapping of the building of the adjoining
land owners, is a defect in that title of the prop-
eriy conveyed, since

1. The purchaser obtained a title whieh is un-
marketable.

See,

Walter vs. Mitchell, 92 Pac. 315.
Kalpan vs. Bergman, 107 N. Y. S. 719.
Reynolds vs. Wynne, 105 N. Y. S. 849.
Place vs. Dudley, 58 N. Y. S. 802.

B. There is an implied covenant in the deed of
conveyance that no encroachments should exist
upon appéllants’ land at the time of the transfer,
since

1. The appellants were entitiled to the actual
possession of all the land and premises set forth
in the deed.

2. Under a contract to purchase, the appellants
could not have been compelled to accept the deed
of conveyance with encroachments upon the land.
See, ?

Place vs. Dudley, supra.
Walter vs. Mitehell, supra.

(. The encroachments upon the land at the time
cf the delivery of the deed, and their continuation
thereof, was not a quiet possession of the land by
the appellants whereby they held, occupied, and
possessed the rame without any interruption of a
third person.

See,

Clomp Stat. Vol. TI. Tit. Convevance
p 1571, Sce 109,




D. The failure of the respondents, as vendors,
{0 vemove the enervacaments from the appellants’
| 1id was a violation of their legal duty, under the
cuilr ct, sinee

. Appellants were entitled to {ull posse: sion ol
the land.

2. Under the covenant of “‘further assurance,’’
the intent and purpose is to give effect and opera-
‘ion to the estate and interest conveyed by the
deed.

See,
Zabr.skie vs. Baudenistel, (N. J.) 20,

Atl. Rep. 168.

Comp. Stat. Vol. II. Tit. Conveyances

p. 1571, See. 110,

[. The insistment of the appellants is upon
re. pondents’ lack of seizin in fact to all the land
deeded at the time of the conveyances whereby ap-
pellants have been continuously disturbed in pos-
session.

Soe,
Place vi. Dudley, supra.

I. The judgment in the ejectment proeceedings
i neither estoppel in pais or of record so as to
render the appellants’ title to the land market-
able, since

1. The encroachments still remain upon the
Iond even after the issuance of execution on the

judgment in the ejectment proceedings.

2. Resort must be had to further judicial pro-
ceedings to give appellants undisturbed and ahso-
lute possession to the land conveyed.

See,

Rutherford Loan & Improvement Co.
vs. Santrick (N. .J.) 44 Atl. Rep. 938.
Hart vs. Leonard 42 N. J. L. 416.
Shatford vs. Liyons, 37 N. J. E. 94.
Hischberg vs. Flusser 101 Atl. Rep.
191.




(. The strip of land encroached upon can 1ot
be said to be inconsequential.
See,
Hirschberg vs. Flusser (N. J.) supra.

POINT II.

The judgment recovered by the appellants
in the ejectment proceedings against the en-
croachers was a recovery vpon a concurrent
remedy which did not preclude of a recovery
against the conveyancers for a breach of con-
tract.

A. The dispute and uncertainty as to the appel-
lant: ’ lack of possession to the strip of land en-
croachment upon was set at rest by the judgment
in the ejectment proceedings.

See,

Hischberg vs. Flusser, supra.

B. The recovery of damages by the appellants ,

in the ejeetinent proceedings was for the tortious
acts of the disseizor.
See,

15 Cye. Tit. Ejectment, p. 208.

Kline vs. Williams (N. J.).

54 Atl. Rep. 556.

C. The recovery of judgment and damages by
the appellants in the ejectment proceedings was
not an election of remedies in satisfaction of injur-
ies committed by the respondents, since

l. Mesne profits or damages for waste can be
recovered only against the disseizors.

2. The appellants’ right of action against the
respondents arose out of their breach on contract.




5. 1he two aetions are concurrent, consistent,

and remed.al of wrongs different in character,

See,

Carlisle vs. Ccoper, 18 N. J. E. 241.

lv Cye. Tit. Kleedon ol Remedies, p.
202,

P.tierson vs. Baker, 51 N. J. E. 49.

MeMichael vs. Horay, (N. J.) 100, Atl.
Rep. 205,

POINT III.

The appellants are entitiled to a recovery
in the foreclosure proceedings against the
respondents for all losses and expenses, im-
mediate and consegquential upon the breach
of covenants of warraanty, by reason of

(a) Enforeement of their right to possession of

land enecroached upon,

(b) Diminution in the value of the land on ac-
count of the continusus eneroachments.

A. Sinee the encrcachments upon the land con-

veyed were a breach of contraet, damages, as an
clementary proposition of law, are recoverable by
the appellants.

B. A recovery against the respondents for
breach of warranty would include, as consequent-
ial and immediate damages, all reasonable expen-
ses ineurred by the appellants in their prosecution
of the ejectment suit, gince

1. These expenses could not be recovered in the
ejectment proceedings, although appellants were
successful.
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2. The covenant of ‘‘further assurance’ im-
posed the obligation upon the respondents to re-
move the encroachments upon appellants’ land.
See,

Pike vs. Daly, 54 N. J. L. 4.

Zabrigkie vs. Baudenistel, supra.

13 Cye. Tit. Damages, p. 82.

Dubois vs. Herminee 56 N. Y. 672.

Coolidge vs. Bingham, 5 Mete. (Mass.)
68.

L. R. Exch. 35.

C. Under the equitable rule and the Chancery
Act, actions for breach of contract and for deceit
can be counter claimed in a foreclosure proceeed-
ing.

See,
O’Brien vs. Hulfish 22 N. J. E. 472.
Carter vs. Executors ete. 23 N. J. K.
270
Chancery Rules, 1916, p. 6, rule 28,

D. A Court of Chancery will indemnify the ap-
pellants for any excess over what they would have
paid for the land with knowledge of the en-
croachments thereon, to be exacted under the fore-
closure of the purchase money mortgage.

See,

O’Brien vs. Hulfish, supra. at p. 475.

E. Whenever a wrong has been done for which
the law affords no relief, equity will afford a relief,
even though no precedent can be found.

See,
Karle vs. American Sugar Co. 74 N. J.
H. 7561,

Yalmer vs, Palmer 84 N. J. E. 590.




CONCLUSION.

1. The judgment in the ejectment proceedings
was declaratory of possessory rights, as well as of
title to the strip of land involved.

2. These possessory rights are still unsatisfied.

3. The duty was and is incumbent upon the re-
spondents as covenantors to satisfy these pos-
sessory rights.

4. Obligors are answerable for all breaches of
duty.

9. The remedies against the disseizors and the
covenantors are separate and distinet.

6. KEquity delights in doing justice and never
suffers a wrong to go without a remedy.

Respectfully submitted,
ROBERT S. HARTGROVE,
Solicitor and of Counsel
for defendants-appellants.










