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Petition.

IN CHANCERY OF NEW JERSEY.

In the Matter
of

The Condemnation of Lands
for School Purposes in the
Township of Hillside.

To his Honor, Edwin Robert Walker, Chancellor
of State of New Jersey.

The petition of Dallas Flannagan of the town
of Montclair, County of Essex, State of New Jer-
sey, respectfully shows that on the application of
the Board of Educationsof the Township of Hill-
side, for the appointment of Commissioners to con-
demn lands and premises in said township for
school purposes, an order was made by the Honor-
able James J. Bergen, a Justice of the Supreme
Court of this State, on the seventh day of Febru-
ary, nineteen hundred and fourteen, appointing
Commissioners for the condemnation of lands and
premises in said petition described, and that in
pursuance thereof, the said Commissioners did
afterwards on the fourth day of March, nineteen
hundred and fourteen, file their report in the office
of the Clerk of the County of Union, wherein and
whereby they awarded the sum of seven hundred
and fifty ($750) dollars as the compensation to
be paid for the lands and premises in said petition
described.

That afterwards upon petition filed in this
Court, an order was made on the tenth day of
March in the said year, directing that the said
sum of Seven Hundred and Fifty ($750) Dollars
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Petition

should be paid into this Court, and there to remain
until the further order of the Court. And your
petitioner further shows that on the twenty-third
day of November, nineteen hundred and four, your
petitioner recovered a judgment in the Supreme
Court of this State against Dennis D. McKoon,
who was at that time owner of record of said prop.
~ ty, for the sum of ten thousand seven hundred
and seven dollars and thirteen cents ($10,707.13)
and that said judgment still remains unpaid and
unsatisfied of record, no part thereof having been
paid to your petitioner.

Your petitioner therefore prays that an order
of this Court be made directing the Clerk of the
Court to pay to your petitioner the said sum, on
account  your petitioner’s said judgment, or such
other order as your Honor should deem proper.

DALLAS FLANNAGAN,
VAIL & McLEAN,
Solicitors for and of Counsel with Petitioner.

State of New York, )

County of New York. GCss,:

Dallas 1lannagan, the above named petitioner,
being duly sworn, saith:

That the matters and things set forth in the
above petition so far as they relate to his own acts
are true, and so far as they relate to the acts of
others, he believes to be true.

DALLAS FLANNAGAN.

'Sworn and subscribed to before me \
this 19th day of March, 1914. j

Donald H. McLean,
Master in Chancery of New Jersey.
Filed April 2, 1914.
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Order.

IN CHANCERY OF NEW JERSEY.

In the Matter

The Condemnation of Lands
for School Purposes in the
Township of Hillside.

Upon reading and filing the petition of Dallas
Flannagan setting forth that under an order of
this Court, made on the tenth day of March, 1914,
the sum of seven hundred and fifty dollars awarded
by the Commissioners appointed to condemn the
lands and real estate in the Township of Hillside,
in the County of Union, had been paid to the Clerk
of this Court and that the petitioner had recovered
a judgment in the Supreme Court of this State
against Dennis D. McKoon, who was the owner of
record of said property at the time the judgment
was obtained, and praying that an order may be
made directing the Clerk to pay over the said sum
of money to your petitioner on account of said
judgment, or such other order as may be proper
in the premises. It is therefore on this second day
of April, in the year nineteen hundred and four-
teen, ordered that it be referred to Raymond T.
Parrot, one of the Special Masters of this Court,
to ascertain the truth of the allegations of the said
petition and whether the said petitioner is entitled
to the said money upon his said judgment and that
he make report thereon with all convenient speed.
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Master’'s Report

And all further directions are reserved until the
coming in of the said Master’s report.

Respectfully advised,

10 E. R. WALKER,
C.

James Buchanan,

A. M.

Master’s Report.

IN CHANCERY OP NEW JERSEY.

20 In the Matter
of

The Condemnation of Lands
for School Purposes in the
Township of Hillside.

In pursuance of an order of this court, made in

30 a”ove entitled cause, bearing date the second

day of April, nineteen hundred and fourteen,

whereby it was referred to me the subscriber, one

of the special masters, to ascertain the truth of the

allegations of the petition filed in said matter and

whether the said petitioner is entitled to the money
upon his judgment in said petition mentioned.

I do respectfully report that I have been at-
tended by Donald H. McLean, Esquire, solicitor
for the petitioner Dallas Flannagan, and William
R. Wilson, Esquire* solicitor for Leander Brink,
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Master’s Report

who claims to be interested in and to be entitled
to some part of the surplus money mentioned in
the said petition, and that | have taken the deposi-
tions of witnesses produced before me.

And | find and report that the matters and
things set forth in the petition are true.

I further report that there has been exhibited to
me a certified copy of the judgment entered in the
New Jersey Supreme Court on attachment wherein
Dallas Flannagan is the plaintiff and Dennis D.
MeKoon is the defendant, for the sum of ten thou-
sand six hundred and sixteen dollars and sixty-
three cents ($10,616.63) damages, and ninety dol-
lars and fifty cents ($90.50) costs, which said judg-
ment was entered on the twenty-third day of No-
vember nineteen hundred and four (Exhibit P-2).

And | further report that it appears to me by
reference to the abstract of Donald H. McLean,
Counselor at Law (Exhibit P-3), and by personal
examination of the deeds of record in Union
County referred to in said abstract that by deed
dated April 22nd, 1899, recorded May 11, 1899, in
Book 350, page 299, a certain 'Thomas R. Sully
(single), did convey to Dennis D. MeKoon, prem-
ises in the Township of Union, County of Union,
New Jersey, known as lots fifteen (15), sixteen
(16) and seventeen (IT) on map of Thomas R.
Sully at Saybrook and other lands, being the same
premises described in. the notice of Lis Pendens
filed in this cause and set out in said search and
the records of said County, and also in the report
of the Commissioners referred to in said search and
set out in the records of the Union, County Clerk’s
office likewise by me personally examined.

I further report that by said abstract it likewise
appears that Dennis D. MeKoon (unmarried), did
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by deed dated July 3, 1901, recorded September
26th, 1910, in Book 557 of deeds for said County,
page 532, convey the said premises to George H.
Decker, the record of which deed | have likewise
personally examined and find that it conforms with
the statement thereof in the abstract, and that the
said deed was recorded September 26th, 1910.

I further report that it likewise appears by said
abstract and by personal examination of the
records- that the said premises were assessed
against Dennis D. McKoon and sold for. taxes for
the year nineteen hundred and three and certificate
ofisuch sale was delivered to the Inhabitants of the
Townshipsof Union, which certificate was recorded
in ;Book 211 of Mortgages for said County, page
187. It likewise and in similar manner appears
that the said premises were assessed against Den-
nis D. McKoon and were again sold for taxes and
certificate of such sale was delivered to the Inhabi-
tants'of the Township of Union, which certificate
is recorded in Book 428 of Deeds for said County,
page, 266. It further appears by the testimony of
David M. Potter, the Collector of the Township
of Union, and admitted by all parties to be correct,
that the amount due and to be paid to the Inhabi-
tants of the Tpwnship of Union for unpaid taxes
and assessments-covered by- the aforesaid sales ,is
forty-six dollars and twenty-nine cents ($46.29),
and in addition Severndollars ($7) to be paid to
the said/Collector for his fees-and costs.

I further find and report that the sum of nine
hundred dollars ($900) has been paid on account
of the said judgment,

And | further find and report that at the time
the said judgment was entered, namelv, November
twenty-third, nineteen hundred and four, it became
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Master's Report

and was a lien on the above-mentioned premises, at
present converted into and represented by the
award in said condemnation paid into this Court,
and that the conveyance to George H. Decker,
dated July 3, 1901, having been recorded subse-
guent to the entry of said judgment, namely, on
September 26th, 1910, and the judgment creditor
having received no notice thereof prior to the entry
of Said judgment the said conveyance was secon-
dary and subsequent to the lien of said judgment.

I am accordingly of the opinion and find that
out of the surplus money the sum of forty-six dol*
lars and twenty-nine cents ($46.29) should be first
paid to the Collector of Taxes for the Inhabitants
of the Township of Union, and seven dollars ($7)
should then be paid to said Collector David M.
Potter for his fees and costs, and that the balance
of the said seven hundred and fifty dollars ($750)
in the hands of the Clerk of this Court as afore-
said, together with any interest that may have ac-
crued thereon should be paid to *the said Dallas
Flannagan as a payment on account of the amount
due on his judgment as aforesaid.

All of which is respectfully submitted this
twenty-ninth day of September, nineteen hundred
and fifteen.

RAYMOND T. PARROT,
Special Master.
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On Petition, Etc.— Depositions.

IN CHANCERY OF NEW JERSEY.

In the Matter

of
Vv
The Condemnation of Lands
for School Purposes in the
Township of Hillside.

Depositions taken before me a Special Master in
Chancery of New Jersey on this ninth day of June,
nineteen hundred and fourteen, at three P. M., in
my office, 120 Broad Street, Elizabeth, New Jersey,
pursuant to an order of reference in said cause
dated the second day of April, nineteen hundred
and fourteen, in the presence of Donald H. Mc-
Lean, Esquire, Solicitor for Mr. Dallas Flannagan,
and William R. Wilson, Esquire, Solicitor for Le-
ander Brink.

RAYMOND T. PARROT,
Special Master.

David M. Potter, Collector for the Township of
Union, appearing in his own behalf and being duly
sworn, testifies as follows:

That the amount to be paid to the Township of
Union for unpaid taxes and assessments due on
the property on the sale of which this money was
realized, is three-fifths of seventy-seven dollars
and seventeen cents or forty-six dollars and
twenty-nine cents plus seven dollars for Collector’s
fees and costs.

DAVID M. POTTER.
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On Petition, etc.—Deposition

Sworn and subscribed to before )
me this 27th day of Oct., 1915. J

Raymond T. Parrot,
Master in Chancery of N. J.

The above statement is admitted to be correct by
the Solicitor for Mr. Brink and also by Mr. Mc-
Lean, Solicitor for Mr. Flannagan.

Hearing adjourned to Monday, June twenty-sec-
ond, nineteen hundred and fourteen, at two P. M.,
with costs to be charged against Mr. Brink, which
costs are by consent of all the parties at this time
fixed at seven dollars.

On the, last named date the hearing in the above
matter was adjourned to Thursday, June twenty-
fifth, nineteen hundred and fourteen, at the request
of the Special Master.

Continuation of the hearing in the above entitled
cause this twenty-fifth day of June, nineteen hun-
dred and fourteen, at the place =aforesaid, in the
presence of the Solicitors for the respective par-
ties as aforesaid.

Mr. Donald H. McLean, Solicitor for Mr. Dallas
Flannagan, offers in evidence a certificate signed
by William C. Gebhardt, Clerk of the New Jersey
Supreme Court, purporting to show a judgment
entered in that Court in behalf of Dallas Flan-
nagan against Dennis D. McKoon, for ten thousand
seven hundred and seven dollars and thirteen cents
damages and costs, to which Mr. William R. Wil-
son, counsel for Leander Brink, objects, saying.
“1 object to the introduction of the paper writing
introduced by Mr. Donald H. McLean, counsel for
Dallas Flannagan, for the reason that the same is
not a certified copy of the record of said judgment

40
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On Petition, etc.—Deposition

in the Supreme Court and is of no binding force
in these proceedings. Counsel further objects to
the introduction of the said paper writing because
the records will show that the proceedings on which
this judgment is alleged to have been founded have
been discontinued and that the alleged judgment
is of no binding force whatever, and further that
the only way to prove the judgment is the produc-
tion of a certified copy of such judgment if there is
such a judgment of any binding force.”

Special Master: |1 will admit the certificate in
evidence. “Marked Exhibit P-1."

Mr. Wilson, counsel for Mr. Brink: “1 pray an
exception to this ruling.”

Mr. Dallas Flannagan, through his solicitor, ad-
mits that there has been paid on account of the
judgment of Flannagan against McKoon for ten
thousand seven hundred and seven dollars and thir-
teen cents, referred to in the said certificate, the
sum of one thousand dollars as of the date of said
jndgmeiit.

Mr. Flannagan, through his solicitor, rests.

Mr. Wilson, counsel for Mr. Brink: “1 object to
any admissions made by Mr. McLean with refer-
ence to the reduction of the amount alleged to be
due on the judgment; that the only one who can
state the amount due on the judgment is Mr. Dal-
las Flannagan. Fo admissions can be made by
Mr. McLean with reference to any amount alleged
to have been paid to Mr. Flannagan by anybody on
account of this judgment; that Mr. Flannagan is
the only party in interest and he is the only one
who can testify to any facts concerning the judg-
ment which he seeks to have imposed on the prop-
erty in this Cause. Admissions sought to be intro-
duced are incompetent and are irrelevant.
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On Petition, etc.—Deposition

Special Master: Do.l understand that you object
to this particular admission made by Mr. McLean
that one thousand dollars has been paid on account
of the said judgment?

Mr. Wilson: Yes.

Special Master: | sustain this objection.

Mr. McLean, in behalf of Mr. Flannagan, excepts
to this ruling by the Master.

Mr. Wilson, counsel for Mr. Brink, makes the
following statement: “1 decline as counsel for Mr.
Brink to put in any testimony at this time because
there is no legal evidence produced before the Mas-
ter showing that any judgment was recovered by
Dallas Flannagan against Dennis McKoon, nor is
there any legal evidence that any amount at all is
still due on the judgment alleged, desired to be im-
posed on the property in these proceedings.”

RAYMOND T. PARROT,
Special Master.

The above matter was continued from time to
time at the request of solicitors for all parties in-
terested, pending motion and other proceedings in
the New Jersey Supreme Court, and was by agree-
ment reached between the solicitors of all parties,
continued to this date, namely, September 13th,
1915, at my office as aforesaid at 1.30 in the after-
noon.

Appearances: Donald H. McLean, Solicitor for
Mr. Dallas Flannagan.

RAYMOND T. PARROT,
Special Master in Chancery.

The petitioner, Dallas Flannagan, offers in evi-
dence a certified copy of the judgment in the New
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On Petition, etc.—Deposition

Jersey Supreme Court in an action on contract be-
tween Dallas Flannagan, plaintiff, and Dennis D.
McKoon, defendant, entered November 23d, 1904,
for the sum of Ten thousand six hundred and six
teen dollars and sixty-three cents ($10,616.63),
damages, and ninety dollars and fifty cents
($90.50) cost. Said judgment as appears by said
certificate is recorded in Vol. 1 of Judgments, page
452, records of the New Jersey Supreme Court,
marked “Exhibit P-2.”

The petitioner also offers in evidence an abstract
of title to certain lots in the Township of Hillside,
to which is annexed the certificate of Mr. Donald
H. McLean, counsellor at law, dated May 30th,
1914, which abstract is marked “Exhibit P-3.l

Mr. Dallas Flannagan, a witness produced on
his own. behalf, being duly sworn and examined by
Mr. McLean, testified as follows:

Q. You are the plaintiff in the matter of Dallas
Flannagan against Mr. Dennis p. McKoon? A.
Yes.

Q. Has any part of that judgment been paid? A.
Nothing except nine hundred dollars ($900) paid
on account.

Q. And this judgment that you refer to is the
judgment set out in Exhibit P-2 for the plaintiff?
A. Yes.

Q. Then the statement contained in the petition
that no part of the judgment has been paid was an
error? A. To that extent, yes, sir.

DALLAS FLANAGAN.

Subscribed and sworn to before me )
this 13th day of September, 1915. £

Raymond T. Parrot,
Master in Chancery of N. J.
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Solicitor for the petitioner offers in evidence a
certified copy of Deed by George H. Decker and
wife to Leander Brink, dated April 18th, 1912.
Recorded in book 643 of Deeds, page 330, which is
marked “Exhibit P-4.""

RAYMOND T. PARROT,
Special Master.

Following the last hearing (September 13th,
1915), Mr. Wilson, representing Leander Brink,
came to the office of the master and requested that
he be given an opportunity to present further testi-
mony in behalf of his client, notwithstanding the
fact that the master had previously closed his hear-
ings on September 13th.

Under the objection of Mr. McLean, representing
Mr. Flannagan, to the reopening of the hearings,
the master agreed to open the hearing to give Mr.
Wilson an opportunity to present further testi-
mony, on Friday morning, September the 17th, at
eleven-thirty A. M.

The said hearing was accordingly so reopened
before the master in the presence of Donald H.
McLean, solicitor for Dallas Flannagan and Wil-
liam R. Wilson, solicitor for Leander Brink, at
the office of the master, 120 Broad Street, Eliza-
beth, N. J., on Friday, the 17th day of September,
1915.

The master stated that Mr. Wilson, in behalf of
his client, might present his testimony.

Mr. Wilson requested that he be now given an
opportunity at this hearing to cross-examine Dallas
Flannagan upon his testimony previously given.

“Mr. Flannagan, through his solicitor, Mr. Mc-
Lean, objects to this on the ground that this hear-

10
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On Petition, etc.—Deposition
]

ing was to permit Mr. Wilson to put in his proof
and Mr. Wilson had as a condition agreed to pay
the costs of the previous adjournment and of the
present hearing, and as he is the moving party at
this time he should present his testimony. The
counsel for Mr. Plannagan objects to such cross-
examination.”

(Mr. Wilson:) “The counsel for Mr. Brink is
not ready at this time to present his case and not
until he has had an opportunity to cross-examine
Mr. Flannagan with reference to the judgment that
is produced in this cause.”

“The master sustains Mr. McLean’s objection.
At the hearing held on September the 13th, last,
Mr. Wilson had due notice and ample opportunity
to be present and to examine Mr. Plannagan but
failed to do so and the hearings were at that time
closed. Subsequently, as above stated, the hear-
ings were reopened with the understanding that
Mr. Wilson desired to introduce further evidence
in behalf of his own client at that time.”

The Master: Mr. Wilson, you can now proceed
to mt in vour evidence.

Mr. Wilson: | do not desire to put in my evi-
rlenoe now and not until T have first had an oppor-

to cross-examine Mr. Plannagan with refer-
ence to the judgment he has presented to the mas-
ter 1 think I am entitled to that right and | deem
it as a right.

The Master: Is that all von have to say.

Mr. Wilson: It is all | have to say now.

o' RAYMOND T. PARROT,
Special Master.
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On Petition— Exceptions to Master’s
Report.

IN CHANCERY OF NEW JERSEY.

In the Matter

The Condemnation of Lands
for School Purposes in the
Township of Hillside.

The defendant, Leander Brink, hereby excepts
to the report of Raymond T. Parrot, the Special
Master to whom the same was referred, for the fob
lowing reasons:

First: That the judgment in attachment Where-
in Dallas Flannagan is the plaintiff and Dennis
D. McKoon is the defendant, for the sum of ten
thousand six hundred and sixteen dollars and
sixty-three cents damages and ninety dollars and
fifty cents costs, is not a judgment affecting the
lands set out in the petition filed in this cause.

Second: That George H. Decker was the owner
of the premises by his deed dated July 3, 1901,
recorded September 26, 1910, as set out in said pe-
tition, and was not affected by the above mentioned
judgment and legally was entitled to the money
noAV in this Court.

Third: That in the petition filed by Dallas
Flannagan to get the money out of the Court of
Chancery, it is recited that the present owner of
the premises described in one Leander Brink, who

10
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claims title thereto by a deed from George H.
Decker not yet recorded; and that the said Special
Master took no notice of the same in making up
his report.

Fourth: That the said judgment is one in at-
tachment and the lands in Union County set out in
the petition above mentioned were not attached
nor levied upon by the Sheriff of Union County,
and therefore the judgment above is of no valid or
binding force upon the said premises now owned
by the defendant Leander Brink.

Fifth : That the Special Master should have
reported that the said Leander Brink was entitled
to tlie money now in the Court of Chancery.

Sixth: Because there is no proof that Dallas
Flannagan is now the owner of the judgment al-
leged to be recovered by him, and the said judg-
ment was not properly proved before the Master.

Seventh : Because the said petitioner having
offered in evidence the deed from George H. Decker
and Wife to Leander Brink, conveying the lands the
subject of the petition filed in this cause, the Mas-
ter should have reported the payment of the money
to the said Leander Brink.

Eighth : Because the Solicitor of Leander
Brink, the one who is entitled to the money and
to whom the premises were conveyed by George H.
Decker and wife, was not permitted to examine
Dallas Flannagan, the plaintiff in the judgment
alleged to be a lien against the lands and now
against the money in the hands of this Court
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Ninth : Because the judgment is not a valid
one arid cannot be enforced against the money
now in the hands of this Court.

Tenth : Because the Special Master arbitrarily
denied the Solicitor of said Leander Brink the
right to cross-examine Dallas Flannagan the peti-
tioner above.

Eleventh: That the Master did not give the
notice required by law for the holding of the ex-
amination on September 13,.1915.

Twelfth : That the said. Solicitor of Leander
Brink did not have an opportunity to properly
present his case.

Thirteenth : That the jtidgment being one in
attachment is a judgment in rem, and the lands in
Union County not being attached and levied upon
the judgment is of no binding force.

And the said Leander Brink insists that the Mas-
ter’'s report is contrary to both law and equity.

Whereas the said Raymond T. Parrot, Special
Master as aforesaid, has not reported properly or
in accordance with the terms of the said rule or
with, the principles of equity.

Tn which said several matters and respects this
exceptant prays the judgment of this Court.

WILLIAM. R. WILSON,
Solicitor of and of Counsel with
said Leander Brink.

20
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Notice for Hearing.

IK CHANCERY OF NEW JERSEY.
In the Matter

10 of

The Condemnation of Lands
for School Purposes in the
Township of Hillside.

Take notice that on Monday, December 20, 1915,
before Honorable Vivian M. Lewis, Vice Chancel-
lor, at the Chancery Chambers in the City of Jer-
sey City, County of Hudson, at ten o'clock in the

20 forenoon or as soon thereafter as counsel may be
heard, we shall move for a hearing on the excep-
tions filed by Counsel for Leander Brink to the
report of Raymond T. Parrot, Special Master, in
the above entitled cause.

Toi P
William R. Wilson,
Solicitor for and of Counsel
with Leander Brink.

30
David M. Potter,

Collector of Taxes of the
Township of Union.

VAIL & McLEAN,
Solicitors for and of Counsel
With Petitioner.

40



Memorandum.

IN CHANCERY OF NEW JERSEY.

In the Matter
of

The Condemnation of Lands
for School Purposes in the
Township of Hillside.

Messrs. Vail and MclLean for Dallas
Frannagan, Petitioner.

Mr. William R. Wilson, for Leander
Brink, Respondent.

Lewis, Y. C.:

The application before the Court is for confirma-
tion of the Master’'s report. Exceptions to it are
urged in behalf of the petitioner, Leander Brink.
There were thirteen of these filed with the report,
but only three were argued at the hearing. The
first exception raised by the solicitor for the peti-
tioner as to the misconduct of the Master, after
short argument, was entirely abandoned. It was
further urged by way of exception that the re-
spondent, Brink, had not been given proper oppor-
tunity to cross-examine witnesses, but it was dis-
closed by the proofs before me that the opportunity
was lost by the failure of the respondent and his
counsel to appear at the time fixed for hearing, al-
though ample notice had been given of the same.
The third exception, and the only one which at the
close of the argument before me | understood the
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solicitor for Brink to gravely, urge, was that the
judgment in attachment did not affect the prem-
iIses in question, there being no lands in Union
County attached. The facts are briefly these:

h lannigan, the petitioner, filed a petition in the
Court of Chancery to have paid him the sum of
$750. This amount had been paid into court by
the Board of Education of Hillside Township,
Union County, as proceeds of the condemnation of
land for school purposes under the Eminent Do-
main Act. Flannigan, on November 23, 1904, ob-
tained a judgment against Dennis D. McKoon. At
the tinie McKoon was the owner of the premises
taken in the condemnation proceedings. On the
twenty-sixth of September, 1910, a deed dated July
3, 1901, was recorded The deed transferred the
property to George Il. Decker. Decker conveyed
to Brink, the petitioner, who now contests Flanni-
gan’s right to the money. A certified copy of the
deed to Brink shows that it was dated or received
after the condemnation proceedings were concluded
and a notice of Us pendens had been filed. The
judgment is a judgment in attachment in the Su-
preme Court. The Attachment Act of 1901, Sec-
tion 8, makes a judgment a lien upon all the lands
of tlie defendant throughout the State, whether ob-
tained before or after the judgment was entered.
The judgment was entered prior to the recording of
the deed from McKoon to Decker. The Act con-
cerning Conveyances makes it a lien on the prem-
ises in question. »

The Master's Report must be confirmed and a
decree may be accordingly entered.



On Petition-Order Confirming Master’s
Report.

IK CHANCERY OF NEW JERSEY,

In the Matter
of

The Condemnation of Lands
for School Purposes in the
Township of Hillside.

This cause being opened to the court on motion
of Yail & McLean, solicitors for and of counsel
with the petitioner, Dallas Flannagan, in the pres-
ence of William R. Wilson, solicitor for and of
counsel with the respondent, Leander Brink, that
the exceptions of the said Leander Brink to the
Master’'s Report be overruled «@nd the report con-
firmed in all things, and it appearing that a rule
nisi confirming said report was entered on the 18th
day of November, 1915, and that the Township of
Union in the County of Union, by its duly author-
ized Collector of Taxes has consented that the said
report be confirmed, and the matter having been
argued, it is thereupon, on this 18th day of Feb-
ruary, 1916.

Ordered, adjudged and decreed that the excep-
tions filed on behalf of Leander Brink, as afore-
said, be overruled with costs to be taxed; that the
master’'s report be ratified and confirmed in all
things, and that out of the fund of $750 now in the
hands of the Clerk of this Court, and any interest
that may have accrued thereon, that there be paid
to Raymond T. Parrot, Special Master, the sum of
$21.84 for his fees in acting as such master, as al-
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un Petition—Notice of Appeal

lowed by the rules of this court; to David M. Pot-
ter, Collector of Taxes for the inhabitants of the
Township of Union, the sum of $46.29, for unpaid
taxes and assessments due to the Township of
Union at the time of the condemnation of the land
10 set out in the petition filed, and the sum of $7.00
for his fees and costs, and that the balance of said
sum of $750, together with any interest that may
have accrued thereon, be paid to Dallas Flannagan
or his solicitors, as a payment on account of the
amount due on his judgment set out in these pro-
ceedings.
E. R. WALKER,
C.
Respectfully advised,
20 Vivian M. Lewis,
V. C
Filed Feb. 24, 1916.

On Petition— Notice of Appeal.

IN CHANCERY OF NEW JERSEY.

In the Matter
30

of

The Condemnation of Lands
for School Purposes in the
Township of Hillside.

Leander Brink, one of the defendants in the
above matter, hereby appeals from an order made
40 February twenty-fourth, A. D., 1916, and from the
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On Petition—Petition

whale and every part of the same to the Court of
Errors and appeals in the last resort in all causes.

WILLIAM R. WILSON,
Solr. for and of Counsel With
Leander Brink, one of the defendants.

Dated March 4, 1916.

I conceive there is good cause for appeal in the

above stated cause.
WILLIAM R. WILSON,

Of Counsel.
Filed March 4, 1916.

On Petition— Petition.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

In the Matter

The Condemnation of Lands
for School Purposes in the
Township of Hillside.

To the Honorable, The Court of Errors and Ap-
peals in the last resort in all causes"

The petition of Leander Brink, the appellant in
the above stated cause, respectfully shows that
your petitioner finds himself aggrieved by a final

20

30
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On Petition—Petition

decree made in the Court of Chancery by his Honor,
Edwin Robert Walker, Chancellor of the State of
New Jersey, bearing date the eighteenth day of
February in the year of our Lord one thousand
nine hundred and sixteen, wherein Dallas Flanna-
&n was petitioner and the said Leander Brink
was defendant, in this respect to wit: that the said
decree adjudged that the exceptions filed on behalf
of Leander Brink be overruled with costs to be
taxed; that the Master’s report be ratified and con-
firmed in all things, and that out of the fund of
$700 now in the hands of the Clerk of this Court
and any interest that may have accrued thereon,
that there be paid to Raymond T. Parrot, Special
Master, the sum -of $21.84 for his fees in acting as
such Master, as allowed by the rules of this Court;
to David M. Potter, .Collector of Taxes for the in-
habitants of the Township of Union the sum of
$46.29 for unpaid taxes and assessments due to the
Township of Union at the time of the condemna-
tion of the land set forth in the petition filed, and
the stim of $7.00 for liis fees and costs, and the bal-
ance of said sum of $750, together with any inter-
est that may have accrued thereon, be paid to Dal-
las Flannagan or his solicitors, as a payment on
account of the amount due on his judgment set out
In these proceedings.

And vour petitioner humbly appeals from that
part of the decree of the Chancellor which decrees
as aforesaid upon the ground that the same is erro-
neous, for that the said Court should have allowed
the exception filed by the said Leander Brink; and
for that the said Master’s report should not have
been ratified and confirmed in all things; and for
that out of the said fund of $750 now in the hands
of the Clerk of this Court and any interest that
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may have accrued thereon there should not be paid
to Raymond T. Parrot, Special Master, the sum of
$21.84 for his fees in acting as such Master.

And for that there should not be paid to David
M. Potter, Collector of Taxes for the inhabitants
of the Township of Union, the sum of $46.29 for
unpaid taxes and assessments due to the Township
of Union at the time of the condemnation of the
land set out in the petition filed, and the sum of
$7.00 for his fees*and costs. And for that the bal-
ance of the said $750 together with any interest
that may have accrued thereon should not be paid
to Dallas Flannagan or his solicitors, as a payment
on account of the amount due on his judgment set
out in these proceedings.

Your petitioner therefore prays that, the said de-
cree of the said Chancellor may be, in the particu-
lars aforesaid, reversed, set aside and for nothing
holden, and that your petitioner may have such
further and other relief in the premises as to this
Honorable Court shall seem meet.

WILLIAM R. WILSON,
Solicito’™* of Appellant.
Of Counsel with Appellant.

30
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On Appeal from the Court of Chancery.
Answer.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

In the Matter
of

The Condemnation of Lands
for School Purposes in the
Township of Hillside.

The answer of Dallas Flannagan, respondent to
the petition of Appeal of Leander Brink, appellant.

Tliis respondent not acknowledging all or any
of the matters which in the said petition of appeal
are contained to be true; for answer thereto never-
theless, says and admits that a decree was on Feb-
ruary 18, 1916, made and entered in the Court of
Chancery in the cause for that purpose mentioned
in said petition as therein stated, but as to the sub-
stance atid form thereof, this respondent prays to
refer thereto when the same shall be produced.

And this respondent is advised and believes that
the decree above mentioned is agreeable to equity
and prays that the same may be affirmed with the
costs to be adjudged to this respondent.

VAIL & McLEAN,
Solicitors for and of Counsel
with Respondent.



Exhibit P-2,

NEW JERSEY SUPREME COURT.

Datltas Flannagan, On Contract. Oil
attachment.

VS. - Bedle, Edwards

and Thomp-

Dennis D. McK ooil son, Attorneys.

Judgment entered this twenty third
day of November, A. D. nineteen hun-
dred and four for the sum of ten

f10616.63 thousand six hundred and sixteen
90.50 dollars and sixty three cents damages
—=mmmmmmee- * and ninety dollars and fifty cents
$10707.13  costs.
WM. S. GUMMERE, C.J.

I, WILLIAM C. GEBHARDT, Clerk of the Su»
preme Court of the State of NeW Jersey, do cer-
tify that the foregoing is a true copy of the judg-
ment entered in above stated cause which said
judgment is recorded in this office in Voi. 1 of
judgments, page 452.

In testimony whereof | have hereunto
set my hand and the seal of said

(L. S) Court at Trenton, this thirty-first
day of August, A. D. one thousand
nine hundred and fifteen.

WM. G GEBHARDT,
Clerk.

20
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Exhibit P 3

David M. Potter,

Collector, etc. Collectors Certificate
of Taxes
to Sale held
Oct. 25, 1904

Township of Union, Mortgage Book 211, pg. 187
Assessed vs. McKoon.

Taxes assessed vs. McKoon land above.

David M. Potter, Collector Certificate of tax sale
of Union Township,

to Made Nov. 25,1902
Book 428, p. 266
Inhabitants of Union Town-
ship.

Sold for taxes assessed against Dennis McKoon,
the land above.

Condemnation proceedings were begun and no-
tice of Lis Pendens (a memo of which follows)
was filed January 3, 1914, Commissioners report
was filed in office of County Clerk of Union County,
March 5, 1914.

New™ Jersey Supreme Court
Union County
Lis Pendens On condemnation proceedings

Tn the matter of Notice of Lis Pendens
Condemnation of Dated June 3,1914
lands, etc. Reed. Jan. 3, *“
Book 5 Chancery Notes
Page 232

Report of Commissioners in above matter filed
March 5, 1914.



P

Exhibit P 3

Thomas R. Scully
Single, Dated, Apl. 22, 1899
Ackd “ 26, *
to Rec’'d May 11, *
Book 350, p. 299.
Dennis D. McKoon

Conveys premises in Township of Union, County
of Union, Lots 15, 16 & 17 on Map of Thomas R.
Scully at Saybrook. Habendum in fee.

Dennis McKeon, Deed— Cons. $125.

Unmarried, o ted July 3, 1901
. Ackd « ¢ =
© Rec’d Sept. 26, 1910

George H. Decker Book 557, p. 532.

Conveys land in Ocean Township, Monmouth Co.
Also land above described. Habendum in fee.

George H. Decker Deed.
Dated April 18,1912
to Ack’d May 3,1914
Rec'd *“ 28, *“
Leander Brink. in Book 643, p. 330.

Conveys premises described above, and lands in
Monmouth County, N. J.
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Exhibit P-4

>e) Raymond Dawson/was appointed auditor,
an \nler dated November 9, 1903.

Order of publication nvas made and advertise-
ments appeared in the Essex and Monmouth
County papebedesignateyl to publmjKsame.

The auditor maike his report Ajigust 11, 1904, re-
citing that $10,616.62 is due Dallas Flannagan,
and the same was app3 by an order filed No-
vember 23, 1904.

The order recited/as &lY>ws: “And it is hereby
ordered that finalJudamen”~n default be entered
in favor of the plaintiff as mh™md in said report
for the sanie therein specified against the said de-
fendanh'mesides the cost* of suit to ue<taxed.M

fiere was an order lo sell and the pfcm>erties
¢vied on were sold and rhe report of sale fil

Exhibit P-4*

THIS INDENTURE, made the eighteenth day
of April in the year One thousand nine hundred
and twelve, between GEORGE H. DECKER and
FRANCES H. DECKER, his wife, of the City of
Middletown, in the County of Orange and State of
New York, parties of the first part, and LEANDER
BRINK, of the City of Middletown, in the County
of Orange and State of New York, party of the
second part,

WITNESSETH, That the said parties of the
first part, in consideration of the sum of ONE
DOLLAR ($1.00), lawful money of the United
States, paid by the said party of the second part,
do hereby remise, release and forever Quit-Claim
unto the said party of the second part, his heirs
and assigns forever,

ALL THAT TRACT, PIECE OR PARCEL OF

10
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Exhibit P-4

LAND, jsituate in the Township of Ocean, County
of Monmouth, and State of New Jersey, and bound*
ed Northerly by the center of a Right of Way which
Right of Way runs from Long Branch Avenue to
Bay Avenue, thence Easterly by the Westerly line
N Lot Number Fifty-four (54) now or formerly
owned by M. E. Williams; thence Southerly by
Gilbert Avenue; thence Westerly by Lot Number
Fifty-five (55).

Said parcel of land hereby conveyed being one
hundred and fifty (150) feet long by ten (10) feet
tvide be the same more or less, it being a strip of
land as shown on Map of Mannahasset Park made
by E. T. Lansing, Esg., C. E. and filed in Mon-
mouth County Clerk’s office May 11th, 1895.

ALSO, that certain other parcel of land desig-
nated on the City Atlas of Long Branch as Lot
No. 18, Brook 9, Section 6, and situate on Bay
Avenue.

ALSO, those certain other lots or parcels of land
situate at Saybrook, near Elizabeth in Union
County, New Jersey, to wit: Lots 15, 16 and 17 on
Mao of Property formerly of T. R. Sully.

TOGETHER with the appurtenances; and all
the estate and rights of the said parties of the first
part in and to said premises.

TO HAVE AND TO HOLD the above granted,
bargained and described premises unto the said
party of the second part, his heirs and assigns for-
ever.

IN WITNESS WHEREOF, The said parties of
the first part have hereunto set their hands and
seals the day. and year first above written.

In presence of

GEO. H. DECKER, [L.s.]
FRANCIS H. DECKER, [1.s]
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State of New York,
County of Orange.

BE IT REMEMBERED, That on this thirteenth
day of May, in the year of Our Lord One Thousand
Nine Hundred and Fourteen, before me personally
appeared George H. Decker and Frances H. Decker,
his wife, who, | am satisfied are the grantors men-
tioned in the within Indenture, and to whom 1 first
made known the contents thereof, and thereupon
they acknowledged that they signed, sealed and de*
livered the same as their voluntary act and deed,
for the uses and purposes therein expressed:

And the said Frances H. Decker being by me
privately examined, separate and apart from her
husband, acknowledged that she signed, sealed and
delivered the same as her voluntary act and deed,
freely, without any fear, threats or compulsion
of her said husband. *

A. Y. N. POWELSON,
[seal] Notary Public,
in and for Orange Co., N. Y.
County Clerk’s Certificate Attached.

Received in the Register’'s Office of the County
of Union, N. J., on the 28th day of May, A. D. 1914,
at 1241 o'clock in the afternoon and recorded in
Book .643 of Deeds for said County at pages 330,
etc.

FRANK H. SMITH,
Register.

Monmouth County, ss.:

Recorded on the 29th day of June, 1914, at 4
o'clock P. M. in Book No. 978 of Deeds, at page
55, etc., and examined.

Joseph McDermott,
Clerk.
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SUPREME COURT OF NEW JERSEY.

Dallas Flannagan,

against

Dennis D. MoK oon.

State of New Y ork,
County of New York.

Dallas Flannagan, being duly sworn accord-
ing to lawTon liis oath, says:

I. That he is a resident of the State of New
Jersey. That Dennis D. McKoon is not to his
knowledge and belief a resident of the State of
New Jersey, but, on the contrary, is a resident of
the State of New York, residing in Staten Island,
County of Richmond, in said State, as said Dennis
D. McKoon has stated to deponent.

Il. That said Dennis D. McKoon owes this de-
ponent the sum of Nine thousand nine hundred and
ninety-two dollars and fifty-tWO cents ($9,992.52),
with interest thereon from July 28th, 1903, on a
certain judgment obtained in the Supreme Court
of the State of New York, which is a court of gen-
eral jurisdiction and a court of record in an action
in said court w-herein Dennis D. McKoon was per-
sonally served in said State of New York and per-
sonally appeared in said action, the judgment roll
therein having been filed, judgment docketed and
entered, in the office of the clerk of said court and
in the office of the clerk of the County of Richmond
in said State on fhe 28th day of July, 1903, the
said Dennis ). MCKO%’] being the defendant in
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-said action and one Janies Orr being the plaintiff
therein.

, That said judgment was duly assigned by said
James Orr by assignment duly made, and filed Sep-
tember 17, 1903, in the office of the clerk of the
said County of Richmond, to one D. Gilbert
McKoon, and thereafter, by assignment duly made
and filed in the office of said clerk of the County
of Richmond September 17, 1903, said judgment
mvas duly assigned by said D. Gilbert McKoon to
mthis deponent who is now the lawful owner and
holder thereof and deponent verily believes the
amount above stated is the amount due to deponent
on the said judgment no payments whatever hav-
'ing been made upon said judgment.

DALLAS FLAKNAGAN.

Subscribed and sworn to before}
me this 9th day of October, 1903. )

Louise C. Rasquin,
(Seal) Notary Public, Kings Co.,
Certificate filed in N. Y. Co.

State of New York, )
County of New Y ork.

I, Thomas L. Hamilton, Clerk of the County of
New York, and also Clerk of the Supreme Court
for the said County, the same being a Court of
Record, do hereby certify that Louise C. Rasquin,
whose name is subscribed to the Certificate of the
proof or acknowledgment of the annexed instru-
ment, and thereon written, was, at the time of tak-
ing such proof and acknowledgment a Notary Pub-

40



lie (acting) in and for said County, duly com-
missioned and sworn, and authorized by the laws

(Seal)

of said State to take the acknowl-
edgments and proofs of deeds or
conveyances for land, tenements
or hereditaments in said State of
New York. And further, that I
am well acquainted with the
handwriting of such Notary Pub-
lic, and verily believes that the
signature to said certificate of
proof or acknowledgment is gen-
uine.

In testimony whereof, | have
hereunto set my hand and affixed
the seal of the said Court and
County, the 9th day of October,
1903.

THOS. L. HAMILTON,
Clerk.
(Endorsed)

NEW JERSEY SUPREME COURT.

Dallas Plannagan,

\/S.

Dennis D. McKoon.

ON CONTRACT IN ATTACHMENT

AFFIDAVIT.
Vail & McLean,

Attys. of Plaintiff.
Filed Oct, 12,1903.

Wm. Riker, Jr.,
Clerk.
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WRIT ISSUED TO ESSEX, October 12, 1903.
WRIT ISSUED TO MONMOUTH,
November 23, 1903.

NEW JERSEY SUPREME COURT.

Dallas Flannagan,
Plaintiff,
On Contract.
against r In Attachment.
Order to Sell.
Dennis D. McKoon,
Defendant.

Judgment final having been entered in the above
entitled cause, on the report of the Auditor, against
the said defendant, and application having been
made by the plaintiff in the above entitled cause
for an order directing the Auditor to sell the lands
and tenements of the defendant, on which the at-
tachment remains a lien.

It is on this sixteenth day of December, nineteen
hundred and four, ordered, that the said Auditor
may sell so much of the lands, tenements and
hereditaments as above mentioned of the said de-
fendant as shall be necessary to satisfy the debt
of the plaintiff, and the costs of this proceeding,
agreeable to the directions of an Act entitled “An
Act for the relief of creditors against absent and
absconding debtors.” (Revision of 1901.)

WM. S. GUMMERE,
C. J.

10
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(Endorsed)
NEW JERSEY SUPREME COURT.

Dallas Flannagan,

Plaintiff,
VS.
Dennis D. McKoon.
Defendant.
ON CONTRACT. IN ATTACHMENT.

ORDER TO SELL.

Vail & McLean,
Attys. of PItff.

Filed Dec. 16, 1904.

Wm. Riker, Jr.,
Clerk.

NEW JERSEY SUPREME COURT.

Dallas Flannagan,
Plaintiff,
On Contract.
against In Attachment.
Order.
Dennis D. McKoon,
Defendant.

Two writs of attachment in the above entitled
cause, one directed to the Sheriff of the County of
Essex and one directed to the Sheriff of the County
of Monmouth, being issued on the eighteen day of
October, Nineteen Hundred and Three, and both of
said writs having been duly returned by the said
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sheriffs respectively, duly served by attaching the
property of the defendant in their respective Coun-
ties, the return of the Sheriff of Essex County being
made on the twentieth day of October, 1903, and
the return of the Sheriff of the County of Mon-
mouth being made on the twenty-first day of Octo-
ber, 1903; and an application for an order of pub-
lication of notice of said attachment having been
made by the plaintiff above-named,

It is on this ninth day of November, A. D. 1903,
hereby oraerea that a notice of said attachment
be published in the Newark Evening News, a news-
paper published in the City of Newark, Essex
County, New Jersey, and in the Long Branch Times
News, a newspaper published in Long Branch,
Monmouth County, New Jersey, once a week for
four successive weeks.

Let this rule be entered in the minutes.

WM. S. GUMMERE,

C. J.
(Endorsed)

NEW JERSEY SUPREME COURT.

Dallas Flannagan,
Plaintiff,
VS.
Dennis D. McKoon,
Defendant.

ON CONTRACT. IN ATTACHMENT.

ORDER PUBLICATION.

Vail & McLean,
Attys. of PItff.

Filed Nov. 9, 1903.

Wm. Riker, Jr.,
I Clerk.

20
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NEW JERSEY SUPREME COURT.

Dallas Flannagan,
Plaintiff, On Contract.
In Attachment.
against - Order Approving
Auditor’s Report.
Dennis D. McKoon,
Defendant.

The Auditor in the above entitled cause, Ray-
mond Dawson, Esq., having by his report bearing
date the twelfth day of August, Nineteen hundred
and four, reported that he has audited and ad-
justed the demands of the plaintiff, and that there
were no applying creditors admitted, and that he
findeth due from the defendant Dennis D. McKoon
to the plaintiff Dallas Flannagan the sum of Ten
thousand six hundred and sixteen dollars and sixty-
three cents ($10,616.63).

And said report having been on file ten days, and
it being made to appear to the satisfaction of the
court that notice of said attachment hath been pub-
lished in the Long Branch News and in the Newark
Evening News, the newspapers designated by an
order of this Court agreeable to the statute in sucli
case made and provided, pursuant to the order of
this Court,

It is thereupon ordered that the said report of
the auditor be made absolute, and the same is here-
by approved and in all things confirmed.

And it is further ordered that final judgment by
default be entered in favor of the plaintiff as named
in said report for the sum therein specified against
the said defendant, besides the costs of suit to be
taxed.

And it is further ordered that the sum of twenty
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dollars be allowed to the auditor for his services,
and that the sum of twenty dollars be allowed to
the attorneys for the plaintiff as a special fee, said
sums to be taxed in the costs and satisfied out of

the defendant's estate.
Let this rule be entered in the minutes.

W. S. GUMMERE,

C. J

(Endorsed)
NEW JERSEY SUPREME COURT.

Dallas Flannagan,
Plaintiff,
VS.
D'ennis D. McKoon,
Defendant.

ON CONTRACT. IN ATTACHMENT.

ORDER APPROVING AUDITOR’'S REPORT.

Yail & McLean,
Attys. of PItflf.

Filed Nov. 23, 1904.

Wm. Riker, Jr.,
Clk.

NEW JERSEY SUPREME COURT.

Dallas Flannagan
On Contract.

VS. On Attachment.

Dennis D. McKoon,

It appearing by affidavit on file that the said at-
tachment has been duly advertised in the manner
and for the time required by law and the order of
this Court and the Report of Raymond Dawson,

™
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the auditor heretofore appointed in this cause, hav-
ing been approved by his Honor Chief Justice
Gummere, and said Report having remained on
file in the office of the Clerk of said Court for ten’
days and three months having elapsed since the
return of the writ issued herein, and no appearance
haring been entered by or on the part of said de-
fendcnt, and said auditor having found that there
Is due from the defendant to the plaintiff the sum
of ten thousand six hundred and sixteen dollars
and sixty-three cents, and no other claim against
said defendant having been audited by him,

It is ordered by his Honor Chief Justice Gum-
mere that judgment final be entered in favor of
plaintiff and against defendant for the amount re-
ported due in said report, with interest from August
11/04, besides costs to be taxed.

Entered November 23, 1904.

On motion of

VAIL & McLEAN,
Attorneys.

NEW JERSEY SUPREME COURT.

Dallas Flannagan
On Contract.
VS. On Attachment.
Vail &McLean,
Dennis D. McKogn.

Attorneys.
Judgment entered this twenty-third
day of November, A. D. nineteen hun-
$10616.63 dred and four, for the sum of ten. thou-
90.50 sand six hundred and sixteen dollars
- and sixty-three cents damages, and
$10707:13 ninety dollars and fifty cents costs.

WM. S. GUMMERE, C'J.
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I, Wittiam C. Gebhardt, Clerk of the Supreme
Court of the State of New Jersey, do certify that
the foregoing is a true copy of the judgment entered
in above stated cause which said judgment is
recorded in this office in Vol. 1 of judgments, page
452.

In testimony whereof | have

hereunto set my hand and the

(Seal) seal of said Court at Trenton,
I'this second day of November, A.

mD. nineteen hundred and sixteen.

WM. C. GEBHARDT,
Clerk.

I, Wittiam: C. Gebhardt, Clerk of the Supreme
Court of the State of New Jersey, do certify that
the foregoing is a true copy of the affidavit, order
to sell, order for publication, order approving
auditor’s report, rule for judgment and judgment,
in the above stated cause as the same remain on
file and of record in my office.

In testimony whereof | have
hereunto set my hand and the
(Seal) seal of said Court at Trenton,
this second day of November, A.
D., one thousand nine hundred
; and sixteen.

" WM. C. GEBHARDT,
Clerk.

20






Jinn Serarjj fflonrt of Errors attb Appeals

In the Matter
of

The Condemnation of Lands

for School Purposes in the On Appeal.
Township of Hillside. Brief for
Dallas Flannagan, Respondent.

Petitioner-Respondent,
and

Leander Brink and Others,
Defendants-Appellants.

Statement of Facts.

Dallas Flannagan, the respondent, filed his peti-
tion in the Court of Chancery to have paid to him
the sum of $750. The amount had been paid into
Court by the Board of Education of Hillside Town-
ship, Union County, as proceeds of the condemna-
tion of land for school purposes under the Eminent
Domain Act. Flannagan on November 23, 1904,
obtained a judgment in attachment proceedings in
the Supreme Court against Dennis D. McKoon,
who was on that date the owner of record of the
premises taken in the condemnation proceedings.
The appellant, Brink, claims title to the premises
and therefore to be entitled to the fund of $750
so paid into Court by virtue of a deed, from one
George H. Decker, who claimed title to the prop-
erty by deed from McKoon, the judgment debtor.
This deed to Decker, while dated July 3, 1901 (one
day before the Attachment Act wentJ|nto effect),
was not recorded until September 26,1M®6, six years



2

after Flannagan’'s judgment, which by virtue of
Sec. 8 of the Attachment Act and Sec. 54 of the
Act concerning conveyances was a prior lien and
Decker took the property with notice and subject
to the same. In fact, McKoon’s deed to Decker
was void under Sec. 8 of the Attachment Act.
Decker’'s deed to Brink (Exhibit P4 in State of
Case) is a deed of quit claim merely, was dated
April 18,1912, was not acknowledged until May 13,
1914, and was not recorded until May 28, 1914.
Both acknowledgment and recording being subse-
guent to the conclusion of the condemnation pro-
ceedings (in which notice of Us pendens was duly
filed), the money paid into Court, Flannagan had
filed his petition in Chancery and reference had
been made to a Master.

The Vice Chancellor advised a decree for the
payment of the fund to Flannagan and from that
decree the appeal is taken.

By consent of all parties concerned a decree was
entered permitting the amount due the Township
of Union for taxes and the Master’'s fee to be paid.

Attention is called to the fact that in the addenda
to the State of Case as printed, Vail & McLean are
given as attorneys in the attachment proceedings.
This is error. The attachment proceedings were
conducted by Biddle, Edwards & Thompson.

ARGUMENT.

Respondent Flannagan is entitled to
the fund by virtue of Sec. 8 of the At-
tachment Act and Sec. 54 of the Act
concerning conveyances.

McKoon, the judgment debtor, was the owner
of record of the premises on the 23d day of Novem-
ber, 1904, the date on which Flannagan’s judgment



was entered. The judgment, haying been entered
prior to the recording of the deed from McKoon to
Decker, is a lien on the premises in question prior
to the deed by virtue of Sec. 54 of the Act concern-
ing conveyances, Vol. 2, C. S., p. 1553.

“Every deed or instrument of the nature
or description set forth in the twenty-first
section of this act, shall, until duly recorded
or lodged for record in the said clerk’s office,
be void and of no effect against subsequent
judgment creditors without notice, and
against all subsequent bona fide purchasers
and mortgagees for valuable consideration,
not having notice thereof, whose deed or
mortgage shall have been first duly recorded,;
provided, that such deeds or instruments
shall be valid and operative, although not
recorded, except as against such subsequent
judgment creditors, purchasers and mort-
gagees; and provided further, that nothing
in the act contained shall be construed to
affect or impair the effect of any mortgage
or the registry thereof which has been or
shall hereafter be registered as provided in
section seventeen of the act entitled ‘An act
concerning mortgages’ (Revision), approved
March twenty-seventh, one thousand eight
hundred and seventy-four. (P. L. 1898, p.
690, as amended P. L. 1900, p. 32.)”

The premises condemned, the purchase price of
which is now in dispute, were not levied upon by
the Sheriff, but the judgment being an action in
the Supreme Court, became a lien thereon by xjr-
tue of Sec. 8, of the Attachment Act, Vol. |,IS?
vised Statutes, p. 138:



“The Writ, from the time of its issue, if
issued from the Supreme Court, becomes and
remains a lien on the real estate of the de-
fendant throughout the State, and if issued
from the Circuit Court or Common Pleas, on
his real estate in the county, and he cannot
thereafter assign, transfer or convey the
same or any interest therein; the lien con-
tinues until the debts of the plaintiff and
the applying creditors are satisfied, or the
attachment is discharged or judgment is
given against the plaintiff and applying
creditors; all conveyances by the defendant,
pending the attachment, are void against the
plaintiff and applying creditors; the writ is a
lien on all such real estate, even though the
officer fails to attach the same or part there-
of, and upon all real estate and interest in
real estate acquired by defendant in the
county after the issue of the writ and before
final judgment; and the Court or a Judge
may order the clerk to amend the return
to the writ by annexing thereto a descrip-
tion of such real estate; and may make rules
and orders for the disposal thereof; the judg-
ment is a lien on the defendant’s lands
acquired either before or after the entry
thereof; the word lands in this act includes
tenements, hereditaments and real estate and
all interest therein; the term applying cred-
itors in the act includes all creditors of the
defendant who shall have been admitted un-
der the attachment by rule of Court, or who
may have applied to the auditor and proved
their claims before he shall have made his
report; whenever a bond is, by this act,
required to be given with surety or sureties,
a surely company authorized to do business



in this State and duly qualified shall be
deemed a sufficient surety. (P. L. 1901, p.
160.)”

This section was construed by the Supreme Court
in the matter of Flannagan v. McKoon recently de-
cided. This matter was ancillary to these proceed-
ings, application having been made on behalf of
Flannagan for leave to amend the attachment pro-
ceedings to bring the premises in question within
the purview of the writ. Justice Swayze in deny-
ing the motion to amend said:

“The attachment Act of 1901 in Section 8
(C. S. 138), embodies the provisions of Sec
tions 18 and 19 of the Attachment Act of
1874 (G. S. 101), and adds the very signifi-
cant provision that ‘the judgment is a lien on
the defendant’s lands acquired either before
or after the entry thereof. The attachment
act, both that of 1874 and 1901, provides that
if the officer failed to attach lands of the
defendants, or if the defendant became seized
or entitled to lands after the return of the
writ and before final judgment, the writ
should be a lien from the time of issuing the
same or from the time when the defendant
became seized or entitled thereto as the case
might be. Although this provision, adopted
in 1901 from the former act does not by ex-
press terms limit the right to amend the re-
turn to a time anterior to the entry of judg-
ment, it is a fair influence from the colloca-
tion of the words thavjmne was in the minds
of the Legislature and it was probably for
the reason that such an amendment is not
permissible after the final judgment that the
provision was inserted in the Act of 1901
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making the judgment itself a lien on the de-
fendant’s lands acquired either before or
after the entry thereof. Such a provision
is in harmony with the general practice in
cases begun by summons. The design of the
Legislature was to give the plaintiff in at-
tachment an efficient remedy against all the
lands of the defendant. Prior to final judg-
ment that remedy could be given by amend-
ing the return to the attachment. After final
judgment the writ had spent its force and
the remedy could be given by making the
judgment a lien upon lands as other judg-
ments are.”

This opinion is not reported. A copy is hereto
appended.

This material change in the law of attachments
making the writ and judgment a lien on lands with-
out a levy was made by the attachment Act of 1901.
The cases cited by the appellant in support of his
contention that these lands owned by the judgment
debtor at the time the judgment was entered are
not subject to the judgment, were decided prior to
the enactment of the attachment Act of 1901 and
under other acts, and are therefore no authority
in the consideration of the Act of 1901, except
Bainbridge v. Allen, 4 Robbins, 355. In this case
the matter before the Court was anciliary to the
attachment proceedings. There is nothing to indi-
cate that the provisions of the attachment Act were
brought to the attention of the Court. The observa-
tion of the Vice Chancellor plainly indicates that
the particular point availed of by counsel herein
was not considered seriously. The opinion of Jus-
tice Swayze in Flannagan v. McKoon herein set out
is later and the particular question of the lien of
the judgment was before the Court.
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Appellant cites Practice Act of 1903, Sec. 91,
and contends that inasmuch as the defendant be-
ing a non-resident did not appear the judgment is
special against the property attached only.

In reply, this property was attached. It was at-
tached by operation of law by virtue of Sec. 8 of the
Attachment Act above set out and it became subject
to a special judgment under Sec. 91 of the Practice
Act. As stated by Justice Swayze in Flamnagan v.
McKoon: “The design of the Legislature was to
give the plaintiff in attachment an effective remedy
against all the lands of the defendant.”

Appellant contends that the Practice Act of 1903,
Sec. 91, “having been passed subsequent to the at-
tachment Act, is of binding force, and so far super-
sedes the said Act.”

The attachment Act of 1901 was not repealed by
the Practice Act of 1903. There were no repealing
words in the Act of 1903, and where no repealing
words are inserted in the later Act, a strong pre-
sumption arises that no repeal was intended, or it
would have been expressed, and repeal by implica-
tion is not favored. Plum v. Lugar, 49 Law, 557,
Eldridge v. Phila. & Reading Ry. Co., 80 Law, at p.
480.

Appellant submits that he should have had an
opportunity to examine petitioner Flannagan with
regard to his judgment, and contends that the state-
ment filed with the Master with regard to the judg’
ment is not the transcript of the judgment required
to be proven in Court. The record will show, as ob-
served by the Vice Chancellor, that this right to
cross-examine was lost by the failure of the appel-
lant and his counsel to appear at the time fixed
for hearing, although ample notice was given of the
same. Since appellant’'s brief was printed the
transcript of the judgment referred to has been
printed as a part of the State of the Case.

VAIL & McLEAN,
Counsel for Kespondent.
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NEW JERSEY SUPREME COURT,

November Term, 1914.

Dallas Frannagan,
against

Dennis D. McKoon.

Submitted November term, 1914; decided April
, 1915.

Motion in Attachment.

Before Justices Swayze, Parker and Kalisch.

Donald EL McLean (Vail & Mcl/ean on the brief)
for the Motion.

William R. Wilson, opposed.

The opinion of the court was delivered by
Swayze, J.

This is a motion to add to an attachment lands
not included in the levy by the sheriff. The attach-
ment was issued October 12th, 1903, and a final
judgment was entered thereon November 23d, 1904.
The question is, therefore, whether the return to
the attachment may be amended after final judg-
ment. This course was adopted in Weeks v. Weeks,
76 N. J. ljaw 280, but it was not suggested in that
case that the amendment came too late. We dis-
tinctly called attention to the fact that the motion
was to have the judgment opened and not to strike
out the property added to the levy, We did, it is
true, discuss the constitutionality of the Attach-
ment Act and we have no reason to doubt our con-
clusion in that respect. In the present case, how-
ever, the defendant makes the point that such an
amendment is not permissible after judgment. The
Attachment Act of 1901 in Section 8 (C. S 138),
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embodies the provisions of Sections 18 and 19 of
tlie Attachment Act of 1874 (G. S. 101), and adds
the very significant provision that “the judgment
is a lien on the defendant’'s lands acquired either
before or after the entry thereof.” The Attachment
Act, both that of 1874 and 1901, provides that if
the officer failed to attach lands of the defendants,
or if the defendant became seized or entitled to
lands after the return of the writ and before final
judgment, the writ should be a lien from the time
of issuing the same or from the time when the de-
fendant became seized or entitled thereto as the case
might be. Although this provision, adopted in 1901
from the former act does not by express terms limit
the right to amend the return to a time anterior to
the entry of judgment, it is a fair inference from the
jollocaticn of the words that that time was in the
minds of the legislature and it was probably for the
reason that such an amendment is not permissible
after the final judgment that the provision was in-
serted in the Act of 1901, making the judgment it-
self a lien on the defendant’'s lands acquired either
before or after the entry thereof. Such a provision
is in harmony with the general practice in cases
begun by summons. The design of the legislature
was to give the plaintiff in attachment an efficient
remedy against all the lands of the defendant.
Prior to final judgment that remedy could be given
by amending the return to the attachment. After
final judgment the writ had spent its force and the
remedy could be given by making the judgment a
lien upon lands as other judgments are. With this
provision inserted in the Act of 1901 the other pro-
vision, authorizing an amendment of the return,
becomes unimportant and it is probably because it
is unimportant that it was passed unnoticed both
by counsel and the court in Weeks v. Weeks. In
that case the plaintiff would have gained nothing
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by setting aside the order amending the sheriff’'s re-
turn, as the already existing judgment final would
have been a lien. The decision in that case is, there-
fore, confined to the really meritorious contention
as to the constitutionality of the legislation. We
think this motion must be denied.

19211]
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Id the matter of the condem-
nation of lands for School
purposes in the Township of
Hillside;

Dallas Flannagak,

Petitioner and Respondent,

I On Appeal.
and

Leander Brink and OtherS,
Defendants-Appellants.

brief on the part O the
DEFENDANT, LEANDER BRINK.

This is an appeal taken from an order made by
the Chancellor on February 18, 1916, on the advise-
ment of Vice-Chancellor Lewis, on exceptions to a
Master’s report made by Raymond T. Parrot, Spe-
cial Master.

A brief history of the case shows, that in the fil-
ing of an affidavit by Dallas Flannagan, on Octo-
ber 12, 1903, two writs of attachment were issued
out of the Supreme Court of this State by Dallas
Flannagan against Dennis McKoon a non-resident
debtor, one to Monmouth County on November 23,
1903, and lands at Monmouth Beach in said Countv
were levied upon by the Sheriff; the other attach-
ment to Essex Countv issued October 12,1903, and
two tracts in Franklin Township were levied upon.
The defendant was not served with process and did
not appear to the said action.

No writ was issued to Union County and there-
fore no lands in Union County were attached or
levied upon.



Otfo Eaymon&”~Dawson teas appointed A uditor by
an ofder dated November 9, 1S03. Order of. pub-
lication n\as' made and “advertisements appeared in
the Essex and Monmouth County papers designated
to publish the same.

The auditor made his report August 11, 1904 re-
citing that $10,616.63 was due Dallas Flannagan,
and the same was approved by an order filed Novem-
ber 23,1904. The order recited among other things
the following: “And it is hereby ordered that final
judgment in default be entered in favor of the plain-
tiff as named in said report for the sum therein
specified against the said defendant besides the
costs of suit to be taxed.” There was an order
to sell and the properties levied on were sold and
the report of sale filed.

The lands in Union County not having been at-
tached remained unsold. It appears that Dennis
MeKoon by his deed dated July 3, 1901, conveyed
the premises in question in Union Township, Union
County to one George H. Decker who didn’t record
his deed until September 26, 1910, and the said
George H. Decker by his deed dated April 18,
1912 and recorded on May 28, 1914 conveyed the
premises in ouestion to Leander Brink, the appel-
lant in this cause.

That on April 2, 1914, Dallas Flannagan filed his
petition in the Court of Chancery reciting that pro-
ceedings had been taken to condemn the lands in
Union County in question and such steps had been
taken that the sum of $750 was awarded to be paid
as compensation for the lands in question, and that
the same was ordered to be paid into the Court
of Chancery and there to remain until the further
order of the Court, and petitioning the Court to
order the money paid to him to satisfy an alleged
judgment.

The matter was referred to "Raymond T. Parrot,
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one of the Special Master’s of this Court to; report
upon the same. He filed his report and the same
will be found tonmencing\at‘page 4of* the printed
caseY

Exceptions were filed to this Report and later .
were heard before Vice-Chancellor Lewis and his
conclusions are found on page 19 of the printed
book.

The contention of the appellant before the Mas-
ter and before the Vice-Chancellor was, that there
was no valid judgment because the defendant Me-
Koon had not been served with process and had
not entered an appearance to the attachment suit
of Flannagan and therefore the only judgment
there could be entered, was one against the lands
attached and sold in Monmouth and Essex Coun-
ties.

The defendant insists that the judgment of Flan-
nagan is not a judgment affecting the lands set out
in the petition filed in this cause; that as it is one
in attachment, and as no writ was issued to Union
County and the lands were not attached in the said
County, therefore the same is of no binding force
upon the premises now owned by the defendant
Brink. The defendant, Brink, also insists that the
judgment being one in attachment is a judgment “in
rem” and the lands in Union County not being at-
tached and levied upon, the judgment is of no bind-
ing force. McKoon, the defendant in the attach-
ment suit brought by Flannagan was a non-resident
was not served and did not appear in the action.



Tii©® Defendant Brink is entitled to
the money awarded in the condemnation
proceedings by reason of the fact that
he was the owner of the premises by rea-
son of the conveyance from Decker, who
got it from Dennis McEoon.

If the contention of the defendant Brink, is cor-
rect, that there is no valid judgment affecting the
premises in question then he is entitled to the
money. Flannagan obtained a judgment on Novem-
ber 23, 1904, in virtue of his attachment proceed-
ings, which the Vice-Chancellor who heard the argu-
ment on the exceptions filed, said, was a valid judg-
ment under the attachment act and affected the
Union County property although McKoon, the de-
fendant in the original action was not served and
did not appear in the action. The contention of the
defendant, Brink, is, that there was no valid judg-
ment entered and therefore there is nothing bind-
ing against the lands in question or the money, the
proceeds of the lands in question. McKoon was a
non-resident and was not served and entered no ap-
pearance to the action. Therefore the attachment
act had no binding force against the property of
Brink. The Act of 1903 called the Practice Act and
found in the Compiled Statutes of New Jersey at
section 91 states as follows: “If the defendant be
a resident, then in case he doesn’t appear the judg-
ment and execution shall be special against the
property attached only, but in case he does appear
the judgment and execution shall be against him
generally; if the defendant be a non-resident he mav
armear specially or generally, in case he does not
appear or shall enter a special appearance the judg-
ment, and execution shall be special against the



property attached 'only, but'in ease he. entersn gen-.
eral appearance the judgment and execution: shall
be'against liitti getterallydr~ ~prr*O"C2..

-This act having been passed subsequent-to the;
Attachment Act is of binding force, and so far,
supercedes the said,: Act. - w - T

Tliat the said judgment is one in at-
tachment and the Ilands in Union
County set out in the petition mentioned
were not attached nor levied upon by
the Sheriff of Union County, and there-
fore the judgment above is of no valid
or binding force upon the said premises
now owned by the defendant, Leander
Brink. That the said judgment being
one in attachment is a judgment “in
rent” and the lands in Union County not
being attached and levied upon the
judgment is of no binding force.

Under the Attachment Act of 1901, p. 160, sec 8;
also in Compiled Statutes at page 138 we find the
following: “The writ is a lien on all such real
estate, even though the officer fails to attach the
same or part thereof and upon all real estate ac-
quired by defendant in the County after the issue
of the writ and before final judgment. Since the
judgment in attachment the lands in question have
passed out of McKoon and the title is now in the
defendant, Brink.

It is the contention of defendant, Brink, that the
original suit in attachment having proceeded to a
final judgment, and the lands, the subject of this
application not having been attached and levied up-
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on originally cannot now be attached. The cases all
hold, that when a writ of attachment is issued and
the levy made, and the property attached and levied
upon is sold, and final judgment entered, the prop-
erty only attached, can be affected by the final
judgment.

The proper course, where the plaintiff in attach-
ment has failed to attach all the lands, is to issue
a new attachment and levy on the lands not thereto-
fore attached, if any balance is due him, and any
property of defendant is found to be attached. In
the case before this Court, the defendant did not ap-
pear in the action and there was no personal judg-
ment against him.

In the case of Miller v. Dungan, 7 Vroom, p. 21,
Chief Justice Beasley, states the law to be as fol-
lows: “A judgment obtained in a proceeding by
attachment against a non-resident debtor who does
not appear to such suit will not form a legal founda-
tion for an action. The proceeding is fin rem’ and
has no effect except with respect to the property at-
tached. In my estimation, the force of a judgment
in attachment is spent by a sale of the property at-
tached, and consequently such judgment cannot
form a basis of an action at law.”

See also Chief Justice Depue in Bchenck v. Grif-
fen, in 9 Vroom at page 465 citing Miller v. Dungan,
7 Vroom 21, says: “But except with respect to the
property attached the proceeding has no effect. No
action can be brought on the judgment recovered,
and in an action on the original demand, a judg-
ment in attachment is not competent as prima facie
evidence of the indebtedness.”

See also in the case of Bainbridge v. Allen and
Richmond, 4 Robbins 355, the Vice-Chancellor
stated the rule to be as follows: *“A judgment in
attachment in which the defendant does not appear
in person or by attorney, is enforceable only fin



rem’ upon the property levied on under the attach-
ment.” There was no appearance in the case be-
fore this Court.

In the case of Blatchford v. Conover, 13 Stewart
205, the Court stated the rule to be as follows: “The
lien of the writ of attachment upon the defendant’s
lands as of the time the writ was issued, can be en-
forced only by a sale and conveyance made by the
Auditor upon the judgment in the attachment suit,
in virtue of a special order of the Court for that
purpose.” Although the lien given is upon all the
lands owned by the defendant at the time of issuing
the writ, it is settled that the writ creates no lien on
real estate, nor can any title be acquired by virtue
of a sale under proceedings in the attachment un-
less the land is inventoried, appraised and returned
by the officer as attached, and thus put under the
control of the Court to be disposed of and applied
under the provisions of the act.

Tomlinson v. Stiles, 4 Dutcher 201;
Same case, 5 Dutcher 426;
Blatchford v. Conover, 13 Stewart, 205.

There has been no material change in the attach-
ment act respecting the proceedings in attachment
since 1820. The attachment act respecting liens,
sales &c., is found re-enacted in the Compiled Stat-
utes of our State, Atachment Act, Vol. 1, page 132
and fol.

And in the case of Schenck v. Griffen, a court of
Errors and Appeal case, 9 Vroom at page 465, Judge
Depue, for the Court states as follows: *“Except
with respect to the property attached the proceeding
in attachment has no effect. No action can be
brought on the judgment recovered, and in an action
on the original demand a judgment in attachment is
not competent as prima facia evidence of the in-
debtedness.”
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RANINU PMSpNyY actit;iiLMhiDhi'B ;MH was jHied *
by33&HdUi]ilataaiftPtd'gi~e aln‘attaeftinenfc4he <foFrce~
<f=& gerit™"H;judginent in persofrani;: bindtrig gen-C
erally alb?the TyrGperty'df 'the~defendant?whether*
levied on under the attachment o* not, and where
the proceedings in the complainant’'s attachment
had been prosecuted to final judgment, and the at-
tachment did not affect all of the defendant’'s prop-
erty, yet the complainant sought by his bill to give
it the force of a general judgment, and in which
case there was no appearance by the defend-
ant Allen, either in person or by his attorney, to
the attachment suit, held—*“That the judgment was
wholly “in rem” against the specific property levied
upon in the attachment suit, and not in personam,
a general judgment to be made from any property
of the defendant wheresoever found.

This whole matter regarding attachments seems
to have been settled in the celebrated case of Pen-
noyer v. Neff, found in 95 U. S., p. 714, in which
Mr. Justice field, speaking for the Court, said: “A
personal judgment rendered in a state court in an
action upon a money demand against a non-resi-
dent of the State without personal service of pro-
cess upon him, within the State, or his appearance
in the action upon service by publication is with-
out any validity, and no title to property passes
by a sale under an execution issued upon such a
judgment.” And the Court further stated: “That
the State having within its territory property of
non-residents, may hold and appropriate it to satis-
fy the claims of its citizens against them, and its tri-
bunals may inquire into their obligations to the
extent necessary to control the disposition of the
property. If non-residents have no property in the
State there is nothing upon which the tribunal can
adindicate.”



Wherevh peWUal judgment hhfe bjefeb rendered
upon substituted service against a non-resident*
who never appeared in the action, end such judg-
ment is made the basis of an action in another
State, the Courts of the latter have generally Re-
fused to recognize it as of any binding force.

The appellant feels that he should have had an
opportunity to examine the petitioner, Flannagan,
with regard to his judgment, and contends that the
statement filed with the Master with regard to the
judgment, is not the transcript of the judgment
required to be proven in a Court. Further, appel-
lant feels that the money now in this Court, under
the condemnation proceedings should be paid to
him, as he is the owner of record of the lands iu
guestion.

It is respectfully submitted that the appeal of
the appellant should be sustained.

WILLIAM R. WILSON,
Solicitor for and of Counsel
with Defendant, Brink.
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