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Foreword

The Advisory Committee on Revision of Statutes solicits of the
bench, the bar and the public suggestions with respect to both the
language and the substance of the tentative draft submitted herewith.
Please—

1. prepare recommendations in triplicate.

2. deal with each section of the statute and each rule on a
separate page of normal correspondence size (81 X 11).

3. refer to the section or rule by its number and by indicating
the page on which it appears in the preliminary draft.

4. where any change 1s proposed, draft the changed statute or
rule as in the form of bills submitted to the Legislature—that is, by
underscoring new words and bracketing omitted material.

5. state briefly the reasons for the recommendations.

6. send recommendations to John H. Yauch, Jr., Secretary of
the Committee, 11 Commerce Street, Newark 2, N. J.

It is imperative that all suggestions be in the hands of the °
Secretary by May 18, 1951. '

April 20, 1951 ADVISORY COMMITTEE ON
REVISION OF STATUTES




The Advisory Committee on Revision of Statutes wishes to express to the reporters
listed below, its appreciation for their very great service in preparmg this draft. All of
them have put in, themselves or through their offices, several weeks in this work, the magni-
tude of which may be indicated by the fact that it covers nearly one-fourth of the Statutes
of New Jersey. When the final draft comes before the legislature, the legislative members
of the committee propose to introduce in that body a resolution by way of public acknowl-

edgment of the reporters’ labors here on behalf of the bar and the people.
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Title 3A. ADMINISTRATION OF ESTATES—DECEDENTS AND
OTHERS.

Subtitle 1. JURISDICTION AND DUTIES OF COURTS IN GENERAL.

,

Chapter 1. GENERAL JURISDICTION AND DUTIES OF COUNTY COURT AND SURROGATE.

Section

3A 1-1, General authority of county courts as to pro-
bate matters

3A 1-2 Jurisdiction of county court over surrogate’s

proceedings

3A 1-3 Proceedings 1n county court on order to show
cause

3A 14 Disputes or doubts in proceedings before the
surrogate

3A:1-1. General authority of county courts
as to probate matters. The county court of
each county shall have full authority to hear
and determine all controversies respecting wills,
mventories, administration and guardianship, and
full authority over the accounts of executors,
administrators, guardians and trustees, as di-
rected mm Title 3A, and also authority over all
other matters and things as are submitted to its

determination 1n said title.
Source. R S 3 1-2

3A:1-2. Jurisdiction of county court over sur-
rogate’s proceedings. The county court of each
county shall have jurisdiction, pursuant to the
rules of the supreme court, to hear and determine
disputes or doubts arising before the surro-
gate or 1n the. surrogate’s court of the county, to
review any order, determination or judgment
of the surrogate or the surrogate’s court of the
county and upon the review to hear and de-
termine the matter, and to grant relief from or
to direct the entry of, as of a former time, any
order, determination or judgment of the surro-

gate or the surrogate’s court of the county
Source C 2 1B-27, L. 1948, ¢ 365, §27, C 2 1B-28,
L 1948, ¢ 365, §28

3A:1-3. Proceedings in county court on order
to show cause. The county court of each county,
in any proceeding in the probate division against
executors, administrators, guardians, trustees or
other persons, may proceed by order to show
cause, a copy of which shall be served, as the
court may direct, upon the person therein named,

whether or not he 1s within the county
Source. C 2 1B-32, L. 1948, ¢ 365, §32

3A:1-4. Disputes or doubts in proceedings be-
fore the surrogate. In the event of any dispute
or doubt arising, in respect to which the rules
of the supreme court require the surrogate not
to act in the matter, the surrogate shall take

Section

3A 15 Authority of surrogates to open, vacate,
modify or set aside judgments or to enter
them nunc pro tunc

3A 1-6 Oath, affirmation, affidavit, deposition or
proof

3A 1-7 Subpcenas, 1ssuance of by surrogate
3A 1-8 Penalty for failure to obey subpona

no further action therein, except in accordance

with the order of the county court of the county
Source C 2 1C-3, L. 1948, ¢ 364, §3

Note of Reporter The surrogate’s courts have jurisdic-
tion only over the probate of wills, the grant of
administration and of guardianship of infants, the
1ssuance of letters of trusteeship and ‘‘legally dead
proceedings’’ Since all these matters are dealt
with 1n Title 3A, the jurisdiction of the surrogate
1s stated 1n this title—and not 1n chapter 7 of Title 2A
C 2 1C-3, unlike Rules 5 3-3 and 5 3-5, forbade the
surrogate to act in any case in the event (1) a doubt
or dispute arose, and (2) ‘‘an- application [was]
made to the probate division of the county court
of the county pursuant to the said rules’’, The
quoted words have been eliminated from the statute
If a doubt arises on the face of a will or a will 1s lost,
the surrogate should not act even though no one
makes an application to the county court pursuant
to the rules Moreover, if a caveat was filed or a
dispute arises, the surrogate should not have the
power to enter judgment prior to the application
It would seem better to throw the whole matter
mto the county court
Under the proposed amendments to Rules 5 3-3 and
5 3-5, either party can clearly bring the matter
on before the county court, 1 party cannot hold up
the proceeding If a caveat or dispute 1s withdrawn
before the county court’s order to show cause 1s
signed, proceedings may be continued in the surro-
gate’s court—quite lhike the former practice where
a caveat was withdrawn before citations were i1ssued
Moreover under the proposed statute where a caveat
1s withdrawn after the order to show cause 1s
signed, the county court may order that proceedings
be cqntmued in the surrogate’s court

3A:1-5. Authority of surrogates to open, va-
cate, modify or set aside judgments or to enter
them nune pro tune. The surrogates of the
several counties shall have authority to grant
relief from, or to enter as of a former time, any
order or judgment of the surrogate’s court, but
only 1n an uncontested matter, on order to show
cause and 1n a summary manner, and imn a case
Iike that in which a court of record and of gen-

eral jurisdiction exercises the same authority

Source. R S 2 31-4, repealed L. 1948, c 364, §26

Note of Reporter It perhaps was the intention of chap-
ters 364 and 365 of L. 1948 to allow the surrogate the
otherwisé grant relief therefrom, all as provided by
power to open, vacate, etc his own judgments and

[Title 3A, p. 411]



~

SA:1-6 ADMINISTRATION OF ESTATES—DECEDENTS AND OTHERS 3A:2

Rule 5 3-5 1n the case of an undisputed matter How-
ever, this intention was not expressed Where a party
applies to open up a surrogate’s judgment and has
the consent of all other parties mn interest, the
proceeding can be passéd upon by the surrogate,
likewise where a probate judgment i1s opened up mn
order to take the proof of another subscribing wit-
ness to the will, the proceeding like all probates
1n common form 1s undertaken without notice, and
hence may be brought on before the surrogate
‘Where, however, there 1s a dispute, the surrogate
cannot act and an order to show cause should be
secured from the county court

3A:1-6. Oath; affirmation; affidavit; deposi-
tion or proof. Any oath, affirmation, affidavit,
deposition or proof required to be made or taken
1n any proceeding before a surrogate or i the
county court of any county, or necessary or
proper to be used before the surrogate or the
court, may be made and taken before the surro-
gate of the county or before any person author-
1zed by law to administer oaths Qualfications
of executors and administrators and acceptances
of trusteeships and guardianships may be taken
as provided by the rules of the supreme court

Any oath of an executor, administrator or ap-
praiser required by law to be taken to, upon or
m connection with any mventory may be taken
before any person authorized by law to admin-

1ster oaths 1n this state
Source 2 1C-5, L. 1948, ¢ 364, p 1461, §5

3A:1-7. Subpceenas, issuance of by surrogate.
A surrogate may 1ssue process of subpcena to
any person within the state to appear and give
evidence 1 any action or matter pending before
him
Source 2 1C-6, L 1948, ¢ 364, p 1462, §6

3A:1-8. Penalty for failure to obey subpcena.
Any person-‘subpcecenaed as a witness by a surro-
gate, who does not appear pursuant thereto, or
appearing refuses to serve or give evidence,
without reasonable cause assigned, shall, for
every such default or refusal, be subject to a
fine of not more than $50 00 nor less than $1 00,
as the surrogate issuing the subpcena shall by
Judgment determine proper to impose The fine,
when collected, shall be paid to the county

In default of the payment of a fine so imposed,
the surrogate by his judgment may commit the
witness to the county jail of the county until the
same 18 paid or he 1s sooner discharged by order
of the surrogate

The judgment of the surrogate imposing a fine
or committing the witness to jail shall be re-
viewable by the county court in the same manner

as judgments of the surrogate are reviewed.
Source 2 1C-7, L 1948, ¢ 364, p 1462, §7

- Subtitle 2. WILLS, DESCENT AND DISTRIBUTION.

Chapter 2. WILLS.

Section

Article 1. Requisites, Effect and Construction
3A 2-1 “Will” defined
3A 2-2 Persons mncompetent to make will
3A 23 Blank See proposed additional legislation
3A 214 Methods of revoking written wills
3A 25 Methods of altering written wills
3A 2-6 Blank
3A 2-7 Blank See proposed additional legislation
3A 2-8 Effect of devisee or legatee attesting will

3A 29 Attesting witness not to receive gift directly
or indirectly

3A 2-10

to
3A 2-13 Blank ,
3A 2-14 Manner 1n which after-acquired property

passed

3A 2-15 Aftér-born children, when total intestacy
results

3A 2-16 Afte;—born children, when partial intestacy
resSults

3A 2-17 Blahk
3A 2-18 ProVvision agamnst lapsed gifts

3A 2-19 Residuary devises or bequests, failure by
death of beneficiary or otherwise

3A 2-20 Construction when ‘“hewrs and assigns”
omitted from devise, fee conveyed

3A 2-21 Blank

Article 2 Probate and Reéord

3A 2-22 Probate of will and grant of letters by surro-
gate
3A 2-23. Blank

Section
3A 224 Time for probate of written will, time for
filing petition for probate, etc
3A 2-25 Probate of will of testator who died in mil-
tary service or within 2 years of discharge

3A 2-26 Probate of will where subscribing witnesses
are 1n service in time of war

3A 2-27 Testator or witness m armed forces, form
of will, competency of witness

3A 228 Order to compel production of purported
wiall

3A 2-29 Allowances by superior or county court to
widow or children pending contest over
probate of will

3A 2-30 Blank

3A 2-31 Filing probate record with surrogate of any
county

3A 2-32 .

to

3A 2-36 Blank

3A 2-37 Probate of will of nonresident probated in
another state or country

3A 238 Recording of will of nonresident probated in
another state or country

3A 2-39 Blank

3A 2-40 Blank

3A 2-41 Probate of will of nonresident decedent not
probated elsewhere

3A 242 Blank

3A 2-43 Foreign wills probated or recorded prior to
July 4, 1888, record informal or lost [saved
from repeall ‘

3A 244 Recording of wills probated 100 or more years
ago 1 another state or country [saved
from repeall

[Title 3A, p. 412]



3A:2-1 WILLS 3A:2-18
1

Section Section

3A 2-45 Wills probated 100 or more years ago, pre- 3A 2-46 'Wills of residents who died before 1895 pro-

sumption of testator’s competency [saved
from repeall

Article 1 REQUISITES, EFFECT AND
CONSTRUCTION,
8A:2-1. “Will” defined. As used in this sub-
title “will” means the last will and testament of

the testator and includes any codicil
Source R S 3 2-1

8A:2-2. Persons incompetent to make will,
Wills made by a person within the age of 21
years, or by an 1diot, lunatic or person of non-
sane mind and memory, shall not be vald.
Source R S 3 2-2 -

3A:2-3. Blank See proposed additional legis-
lation

3A:2-4. Methods of revoking written wills. No
written will, or any devise or bequest therein, or
any clause thereof, may be revoked except by

a Burning, canceling, tearing or obliterating
the same by the testator himself or mm his pres-
ence by his direction and consent, or

b. Another will or codicil 1n writing revoking
or altering the same, or other writing declaring
the revocation executed in the manner i which
wills are required by law to be executed.
Source R S 3 24

3A:2-5. Methods of altering written wills. No
devise or bequest 1, or clause of a written will
may be altered, except by another will or codicil
m writing or other writing declaring the altera-
tion executed in the manner im which written
wills are required by law to be executed.
Source R S 3 2-5°

3A:2-6 Blank.

3A:2-7. Blank See proposed additional legis-
lation.

3A:2-8. Effect of devisee or legatee attesting
will. No person who has attested a will shall be
mcompetent to testify concerning the execution
thereof by reason of his being a beneficiary
thereunder; but whether or not he testifies, as
to him and those claaming under him, any bene-
ficial devise, legacy, estate, interest, gift or ap-
pointment of or affecting real or personal
property, except a charge on real property for
the payment of a debt, shall be void
Source R S 3 2-8

3A:2-9. Attesting witness not to receive gift
directly or indirectly. No attesting witness to
whom a beneficial estate, interest, gift or ap-
pomtment 1s given or made, which 15 declared
null and void pursuant to section 3A 2-8 of this
title, shall demand or take possession of, or
receive any profit or benefit of or from such
estate, interest, gift or appointment so given or
made to him by the will, or demand, receive or
accept from any person any such legacy or be-
quest, or any satisfaction or compensation for

bated in other states, conveyances valid
[saved from repeal]

the same, 1n any manner or under any color or

pretense whatsoever.
Source R S 3 2-9

3A:2-10
to
3A:2-13. Blank See proposed additional legis-
lation

3A:2-14. Manner in which after-acquired prop-
erty passed. Real property acquired by a tes-
tator after making his will shall pass by any
general or special devise or sale under any power
of sale contained in the will sufficient to include
such real property, had the same been acqured
before the making of the will, unless a contrary

mtention appear on the face of the will
Source R S 3 2-14

3A:2-15. After-born children; when total in-
testacy results. A will, made when a testator
had no 1ssue hving wherein any issue he might
have 1s not provided for or mentioned, shall be
void and the testator be deemed to die intestate
if, at his death, he leave a child or issue or leave

his wife enceinte of a child which shall be born.
Source R S 3 2-15

3A:2-16. After-born childrenr; when partial in-
testacy results. If a testator, having any child
born at the time of the making of his will, shall,
at his death, leave any child born after the mak-
g thereof, or any issue of any such after-born
child, such after-born child or his issue, if neither
provided for by settlement nor disinherited by
the testator, shall take the same share as if
such testator had died intestate .

Toward raising any such share, the devisees
and legatees and their representatives shall con-
tribute proportionately out of the part devised

or bequeathed therein to them.
Source R S 3 2-16

3A:2-1%7. Blank See proposed additional legis-
lation.

3A:2-18. Provision against lapsed gifts. When
a devise or bequest 1s made by will to a child or
other descendant of the testator or to a brother
or sister or any descendant of a brother or
sister of the testator, and such devisee or legatee
shall, during the life of the testator, die testate
or intestate leaving any child or any descendant
of a child of such devisee or legatee surviving
the testator, such devise or legacy shall not
lapse but shall vest 1n any such child or descen-
dant of a child of such devisee or legatee as if
such devisee or legatee had survived the testa-
tor and died ntestate; but this section shall
not apply where the testator shall by the will
or codicil thereto, or other instrument, have
otherwise directed in regard to the children or

descendants of such devisee or legatee.
Source R S 3 2-18

[Title 3A, p 413]



3A:2-19

3A:2-19. Residuary devises or bequests; fail-
are by death of beneficiary or otherwise. When
a residuary devise or bequest shall be made to
2 or more persons by the will of any testator
dying after July 3, 1947, unless a contrary in-
tention shall appear by the will, the share of
any such residuary devisees or legatees dying
before the testator and not saved from Ilapse
by section 3A 2-18 of this title, or not capable
of taking effect from any other cause, shall go
to and be vested in the remaining residuary
devisee or legatee, if any there be, and if more
than 1, then {o the remaining residuary devisees
or legatees in proportion to their respective
shares 1n said residue
Source C 32-191, I, 1947, ¢ 380, §1, L. 1948, c 139,

§1, R S 3219

3A:2-20. Construction when “heirs and as-
signs” omitted from devise; fee conveyed. When
a devise of real estate within this state to any
devisee omits the words “heirs and assigns” and
the will contains no expressions indicating an
mtent to devise only an estate for life, or the
real estate 1s not further devised after the death
of the devisee, the devise shall be deemed to
pass an estate in fee simple _to the devisee as
1f the real estate had been devised to the devisee

and to his heirs and assigns forever
Source R S 3 2-19

3A:2-21. Blank

Article 2. PROBATE AND RECORD

3A:2-22. Probate of will and grant of letters
by surrogate. Hxcept as stated 1n section
3A-1-4 of this title, the surrogates of the several
counties shall take depositions to wills and may
admit the same to probate, and grant thereon
letters testamentary or letters of administration

with the will annexed.
Source R S 3 2-22

3A:2-23. Blank See proposed additional legis-
lation.

3A:2-24. Time for probate of written will;
time for filing petition for prebate, etc. No will
shall be admitted to probate until after 10 days
from-the death of the testator; but the complamnt
and other papers in any action for the probate
of a will may be filed, and the depositions of
the witnesses thereto and the qualification of the
executor or adminmistrator with the will annexed
may be taken at any time subsequent to the
death of the testator and before the will 1s ad-

mitted to probate
Source. R S 3 2-24

3A:2-25. Probate of will of testator who died
in military service or within 2 years of discharge.
When a resident of this state dies while a
member of the armed forces of the United States
or within 2 years from the date of his discharge
from.such armed forces and no subscribing wit-
ness to his will is available 1n this state to
prove the will, either because of death, incapacity,
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nonresidence, absence, or for any other reason,
such will shall be admitted to probate tupon
proof of the signature of the testator by any 2
persons, provided the will has an attestation
clause followed by what purports to be the signa-
tures of at least 2 subscribing witnesses to the
will

Source. C 3 2-24.1, L. 1944, ¢ 21, §1.

Note of Reporter. Rather surprisingly, this statute ap-
plies even though the will was made by the testator
in time of peace before he joined the service More-
over 1t applies even though the testator dies a resi-
dent of the armed forces 1in time of peace

3A:2-26. Probate of will where subscribing
witnesses are in service in time of war. When
the only hiving subscribing witness or witnesses,
to the will of a resident of this state, 1s not or
are not available in this state to prove such
will, because of absence from the state in the
active military service of the armed forces of the
United States i1n time of war or of any ally of
the United States in time of war or because of
absence from the state in service as a merchant
seaman 1n time of war, such will shall be ad-
mitted to probate upon proof of the signatures

of the subsecribing witnesses to the will
Source C 32251, L. 1945 ¢ 210, §1

3A:2-27. Testator or witnesses in armed forces;
form of will; competency of witness. No will
shall be admitted to probate under section
3A 2-25 or 3A 2-26, unless it would have been
admitted to probate upon the proof of the sig-
natures of the subscribing witnesses in case they
were all dead. :

No person to whom a beneficial estate, interest,
gift or appomntment 1s given or made by such
will shall be a competent witness to prove any
signature under said sections.

Any person who acts as a witness to prove
any signature under said sections and who, 1n
any manner or under any color or pretense what-
soever, demands, receives or accepts from any
person any satisfaction or compensation, over
and above a reasonable amount to compensate
him for the time and the expense involved, for sc
testifying, shall be guilty of a misdemeanor
Source C 32241 to C 32243, L, 1944, ¢ 21, and

C 32251, L. 1945, ¢ 210, §1, and C 3 2-252 and
253, L 1944, c 109, §§2 and 3

3A:2-28. Order to compel production of pur-
ported will. The county court of any county
shall have jurisdiction to compel discovery as to
the existence or whereabouts of any paper pur-
porting to be a will of any decedent who died a
resident of the county, which has not been offered
for probate, and to require the paper to be lodged

with the surrogate of the county for probate
Source 3 2-28 Further see Rule 5 3-8

3A:2-29. Allowances by superior or county
court to widow or children pending contest over
probate of will. The superior or county court
wherem a contest 1s pending over the probate
of any paper purporting to be a will may, on
motion by the widow of the decedent, by any
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of his children, or by any children of any of
his deceased children, order the person having
the custody of the decedent’s estate to pay out
of the incomé of the éstate, pending the econ-
test, sueh allowdngé fér thé support and mamnite-
nance of such widow or child or children as the
court may deem just; and such further allowatice
out of the income, or, if need be, out of the
eorpus, of such estate as may be necessary to
meét the expenses mcurred or to be mcurred n
conducting the éontest

To entitle a widow to the benefit of this section
she must have been ceremonially married to the
décedent and shall have been living with him as

ms wife at his death
Source, R S 3 2-29

3A:2-30. Blank See proposed additional legis-
lation.

3A:2-31. Filing probate record with surrogate
of any county. When a will devising real estate
has been duly admitted to probate before any
surrogate of this state or by the superior court
or a county court, any person interested therem
may file with the surrogate of any county a
certified copy of the will, the complaint or ap-
plhication for probate, the proofs, the judgment
or order for probate and the letters testamentary
1ssued thereon The surrogate shall thereupon
record the same, which record, or a certified copy
thereof, shall be received in evidence in any
controversy respecting the title to real estate
n that county as if the will had been originally
admitted to probate before such surrogate.
Source C 2 1C-15, L. 1948, ¢ 364, p 1465, §15

34:2-32
to
3A:2-36. Blank See proposed additional legis-
lation.

3A:2-37. Probate of will of nonresident pro-
bated in another state or country. When any will
of any person not resident in this state at his
death shall have been admitted to probate in
any state of the United States or other jurisdic-
tion or country, the surrogate of any county may,
except as stated i section 3A 1-4 of this title,
admit 1t to probate for any purpose and issue
letters thereon, provided the will 1s executed 1n

accordance with the laws of this state
Source R S 32-37TtoR S 3 240

3A:2-38. Recording of will of nonresident pro-
bated in another state or country. A copy of any
will or of the record of any will of a decedent
not resident 1n this state at his death, admitted
to probate mn any state of the United States
or other jurisdiction or country, and of the
certificate or judgment for probate, and 1f title
to land of the decedent depends on the convey-
ance by an executor, administrator with the
will annexed, substituted administrator with the
will annexed, trustee or substituted trustee, of
the record of the grant of letters testamentary
thereon; or of admumistration, or substitutionary
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administration, with the will annexed, or of a
copy of such letters, attested and certified pur-
suant to the rules of the superior court, here-
tefore or hereafter filed and recorded in the
office of the Surrogate of any county in this
staté, shall have the same forcé sud effect in
respect to 4l real estate whereof the testator
died seized, as if the will had been admitted te
probate and the letters aforesaid had beeri is-
sued 1n this state, provided 1t dppears either from
the deposition m the record or thé attestation
clause, or by a deposition taken under 4 €emi-
mission or etherwise, that the will was exectited
1n accordatiée with the laws of this state

All conveyances of such redl estate heretofore
or hereafter made by any executor, administra-
tor with the will annexed, substituted adminis~
trator with the will annexed, trustee, substituted
trustee, or the survivor or survivor§ of themi,
or by any devisee or persons claiming under such
devisee shall be as valid as 1f such will had been
admitted to probate and letters aforesaid had
been 1ssued 1 this state

Certified copies of such will, deposition, judg-
ment for probate and letters, or of the record
thereof, shall be received m evidence in all the

courts of this state
Source. C 1C-16, L. 1948, ¢ 364, p 1465, §16

Note of Reporter The papers can be either attested
and certified pursuant to Rule 3 441 or else, 1f
they are recorded 1n the United States, exemplified!
and authenticated according to the acts of congress
(28U S C, §687)

C 2 1C-16 does not require the probate record to be
filed 1n the county where the real estate is situated:
The above statute continues this practice

8A:2-39. Blank.
3A:2-40. Blank.

3A:2-41. Probate of will of nonresident de-
cedent not probated elsewhere. Where the will
of any person not resident mn this state at his
death has not been admitted to probate in the
state, jurisdiction or country in which he then
resided and no proceeding 1s there pending for
the probate of the will, and he was entitled
at his death to real estate situate in any county
of this state or personal estate or evidence of
the ownership thereof situate therein at the time
of probate, the superior court or the county
court of the county may admit the will to probate

and grant letters thereon.
Source R S 3241 to R S 3243 and C 32451,
1. 1942, ¢ 335, §1

3A:2-42. Blank.

3A:2-43. Foreign wills probated or recorded
in state prior to July 4, 1888; record informal
or Iost. R. S. 3 245, saved from repeal [This
statute provides that where any foreign will
has been probated or recorded in this state prior
to July 4, 1888, and such record is informal or
cannot be found, an exemplified copy of the
record may be filed and has the same effect as
if the exemplification had remained on file con-
tmuously from the date of the foreign probate.}
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3A:2-44. Recording of wills probated 100 or
more years ago in another state or country.-
Laws 1948, ¢ 364, p 1466, §17 (C 2 1C-17), saved
from repeal [This act provides that where any
will has been admitted to probate 100 years
or more 1 another state or foreign country and
the testator was at the time the will was made
m the militaiy or naval service of the Umted
States, a copy of the will may be recorded in
the surrogate’s office wherein any lands devised
may be situate, although the state or country
named m the will as the testator’s residence was
not the state or country where the will was
probated ]

3A:2-45. Wills probated 100 or more years
ago; presumption of testator’s competency. R S
3 2-12, saved from repeal [This statute pro-
vides that when 100 or more years have elapsed
after the admission of a will to probate in any
state or country, the testator 1s conclusively
presumed competent, and if the will was made
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while he was m U S mihtary or naval service,
it 18 vald notwithstanding 1t 1s not probated
1in the state or country named as the testator’s
residence ]

3A:2-46. Wills of residents who died before
1895 probated in other states; conveyances valid,
Laws 1948, ¢ 364, p 1467, §18 (C 2 1C-18), saved
from repeal [This act provides that a copy of
the will of any resident of this state who died
prior to January 1, 1895, which has not been pro-
bated (or the probate thereof demied) m this
state, but which has been probated in another
state 1n the Umted States may be filed in the
surrogate’s office of any county for the purpose
of making title to real estate, provided it 1s duly
exemplified and 1t appears from the attestation
clause or the decree of probate or the proof that
the will was executed as required by the laws
of this state The record of the will shall have
the same effect i respect to real estate as if
the will had been probated in this state.l

Chapter 3 and Chapter 4. Blank.

Chapter 5. UNIFORM SIMULTANEOUS DEATH ACT.

Section

3A 51 Disposition of property of persons dying si-
multaneously

3A 5-2 Division of property, 2 or more beneficiaries

3A 5-3 Division of property, joint tenants or tenants
\ by entirety

3A.5-4 Distribution of proceeds of life or accident
policies

3A:5-1. Disposition of property of persons
dying simultaneously. Where the title to prop-
erty or the devolution thereof depends upon
priority of death and there 1s no sufficient evi-
dence that the persons have died otherwise than
simultaneously, the property of each person shall
be disposed of as if he had survived, except as
provided otherwise in this act
Sourtce 3 5A-1, L. 1947, c 384, p 1219, §1

Note of Reporter Title of act An act prov1dmg for the
disposition of property where there 1s no sufficient
evidence that persons have died otherwise than
simultaneously, and to make uniform the law with
reference thereto 1L 1947, ¢ 384, p 1219

3A:5-2. Division of property, 2 or more
beneficiaries. Where 2 or more beneficiaries are
designated to take successively by reason of
survivorship under another person’s disposition
of property and there 1s no sufficient evidence
that these beneficiaries have died otherwise than
simultaneously the property thus disposed of
shall be divided into as many equal portions as
there are successive beneficiaries and these por-
tions shall be distributed respectively to those
who would have taken in the event that each

designated beneficiary had survived
Source 3 5A-2, L. 1947, ¢ 384, p 1219, §2

3A:5-3. Division of property, joint tenants or

°

[Title 3A,

Section ro
3A 5-5 Act not retroactive
3A 5-6 Inapplication 1n certain cases

3A 57 Construction and interpretation
3A 5-8 Citation

3A 59 Repeal of inconsistent acts

3A 5-10 Partial invalidity

tenants by entirety. Where there 1s no sufficient
evidence that 2 jommt tenants or tenants by
the entirety have died otherwise than simul-
taneously the property so held shall be dis-
tributed one-half as if one had survived and
one-half as if the other had survived If there
are more than 2 joint tenants and all of them
have so died the property thus distributed shall
be 1 the proportion that one bears to the whole
number of joint tenants

Source 3 5A-3, L. 1947, ¢ 384, p 1219, §3

3A:5-4. Distribution of proceeds of life or
accident policies. Where the insured and the
beneficiary i a policy of life or accident mmsur-
ance have died and there 1s no sufficient evidence
that they have died otherwise than simultaneously
the proceeds of the policy shall be distributed as

1if the msured had survived the beneficiary
Source 3 5A-4, L. 1947, ¢ 384, p 1219, §4

3A:5-5. Act not retroactive. This act shall
not apply to the distribution of the property of

a person who had died before 1t takes effect
Source 3 5A-5, L 1947, ¢ 384, p 1219, §5

3A:5-6. Inapplication in certain cases. This
act shall not apply in the case of wills, living
trusts, deeds, or contracts of insurance, wheremn

p. 4161
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provision has been made for distribution of prop-
erty different from the provisions of this act
Source 3 5A-6, L. 1947, ¢ 384, p 1220, §6

3A:5-Y. Construction and interpretation. This
act shall be so construed and interpreted as to
effectuate 1ts general purpose to make uniform
the law 1n those states which enact 1t
Source 3 5A-7, Li 1947, ¢ 384, p 1220, §7

3A:5-8. Citation. This act may be ecited as

the uniform simultaneous death act
Source 3 5A-8, L. 1947, c 384, p 1220, §8

ADMINISTRATION BY EXECUTORS, ETC.—Definitions, Etc.
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3A:

3A:5-9. Repeal of inconsistent acts. All laws
or parts of laws inconsistent with the provisions

of this act are hereby repealed
Source 3 5A-9, L. 1947, ¢ 384, p 1220, §9

3A:5-10. Partial invalidity. If any of the
provisions of this act or the application thereof
to any persons or circumstances 1s held invahd
such mvahdity shall not affect other provisions or
applications of the act which can be given effect
without the mvahd provisions or application, and
to this end the provisions of this act are declared

to be severable
Source 3 5A-10, L. 1947, ¢ 384, p 1220, §10

Subtitle 3. ADMINISTRATION BY EXECUTORS, ADMINISTRATORS, GUARDIANS
AND TRUSTEES.

Chapter 6.
Section
3A 6-1 Definitions
3A:6-1. Definitions. As used 1 this title

a “Fiduclary” includes executors, guardians,
trustees, general admimstrators of an intestate,
admimstrators with the will annexed, substituted
administrators, substituted admimstrators with
the will annexed, and, unless restricted by the
subject or context, temporary administrators, ad-
mimstrators pendente Ite, admimistrators ad
prosequendum, administrators ad litem and other
Iimited admimistrators

b “Cofiduciary” means 1 or more of 2 or more
fiduciaries jomtly serving in fiduciary capacity

¢ ‘“Guardian” mcludes general, special, limited
and testamentary guardians

d “Orphan” means a minor whose father i1s
dead
. e “Testamentary guardian” means a guardian
designated by will or deed

f “Testamentary trustee” means a trustee

DEFINITIONS AND CONSTRUCTION IN GENERAL.

Section
3A 6-2 Jurisdiction of superior court not affected
designated by will or appointed to exercise a
trust created by will

g “Mental mmcompetent” means a person who
as a result of i1diocy, mmsanity, lunacy, unsound-
ness of mind, or habitual drunkenness, 1s 1ncap-
able of governing himself and managing his
affairs

h The terms “mental mncompetency” and “men-
tally incompetent” refer to the state or condition
of a “mental incompetent” as defined m this

section’ -
Source R S 3 6-1

3A:6-2. Jurisdiction of superior court not
affected. The provisions of this subtitle shall

not be construed as mtended mn any way to affect,
mmpair or limit the plenary origimnal jurisdiction
of the superior court given to it by the constitu-

tion of New Jersey
Source 3 6-2

Chapter 7. APPOINTMENT‘ AND GENERAL POWERS OF FIDUCIARIES.

Section
Article 1 Executois and Administrators

3A 71 ‘Wil of decedent to be observed

3A T-2 Appointment of debtor as executor, debt not
discharged

3A 7-3 Grant of letters of administration by surro-
gate

3A T4 Letters of administration, to whom granted

3A T7-5 Spouse entitled to assets without adminis-
tration where they do not exceed $500

3A 7-6 Blank

3A T-7 Discharge of persons making payments or
delivering assets

3A 7-8 Acts of administrator before notice of will

3A 7-9. Ancillary administration on estate of non-
resident intestate

3A 7-10 Admnistration by- creditor

Section

3A 7-11 Record of foreign appomntment of adminis
trator 1n office of surrogate to show au
thority, evidentiary effect \

3A 7-12 Executors de son tort

3A 7-13 Admmmistration ad prosequendum on death
by wrongful act

3A 7-14 Blank

3A 7-15 Duty to apply n this state for original letters
of administration

3A 7-16 Letters of trusteeship under a will
Article 2 Guardians for Minors

A Testamentary Guardians
3A 7-17 Power to designate testamentary guardian
3A 7-18 Consent of surviving parent, formal requi-

sites
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Section Section
3A 7-19 Appoiritment of testamentary guardian by 3A 744

surviving parent
3A 7-20 Bond of testamentary guardian
3A 7-21 Determination-as to fitness of testamentary
guardian
3A 7-22 General powers and duties of a testamentary
guardian.
B Special and Limited Guardians
Special guardian for property of nonresident
minor
3A 7-24 Letters of limited guardianship
3A 725 Special guardian for minor over 14, consent
to enlistment, bond, fees
C G@General Guardians for Minors and Minor Guardians
3A 7-26 Jurisdiction of surrogate to appoint guardian
of infant
3A 727 Guardian for orphan under 14
3A 7-28 QGuardian when next of kin of orphan under
14 reside outside state
Guardian for estate of minor possessed of
property during lhifetime of parents R
3A 7-30 Guardian unnecessary where assets under
certamn amounts
3A. 7-31 Filing of consent, discharge of persons mak-
g payments
3A 7-32 Guardian for child of absconding or absent
parent

Powers of guardian appointed for child of
absconding or absent parent

3A 7-23

3A 7-29

3A 7-33

Article 3 Mental Incompetency.

3A 7-34 Issue of mental incompetency triable with-
out jury unless jury 1s demanded

3A 7-35 Appomtment and duties of guardian,

3A 7-36 Additional powers of guardians

3A 7-87. Action against mental incompetent when
guardian newly appointed, leave of court
required

3A 7-38, Descent and distrmbution of intestate prop-
erty

3A. 7-39 Descent of personalty of mental incompetent
as real estate 1n certain cases

3A 740 Control of drunkard’s property vested 1n
guardian,

3A 7-41 Safe-keeping of a habitual drunkard
3A 742 Return to competency, restoration of estate

3A 743. Appomtment of guardian for nonresident in-
competent

Article 1, EXECUTORS AND ADMINISTRATORS.

3A:7-1, Will of decedent to be observed.
Where admimstration 1s granted with the will
annexed, the will of the decedent theremn ex-

pressed shall be observed and performed
Source R S 3 7-3

3A:7-2. Appointment of debtor as executor;
debt nat. discharged. The appomntment of a
debtor as executor shall not, unless otherwise
expressed mn the will, be construed so as to dis-
charge the executor from payment of the debt,
but the debt shall be considered an asset in the
hands of the executor and shall be accounted for
mn the same manner as any other part of the per-

sonal estate.
Source. R S 3 7-5

3A:7-3. Grant of letters of administration by
surrogate. Except as stated in section 3A 1-4 of
this title, the surrogate of the county mm which
a decedent resided at the time of his death shall

to
3A 7-60 Blank .

Article 4 New, Additional, Substituted and
Succeeding Fiduciaries

3A 7-61 Appointment of substituted administrators
3A 7-62 Powers of substituted administrator

3A 7-63 Vacancy in guardianship, substituted guard-
1an

3A 7-64 Joint tenancy in trusteeship
3A 7-65 Trustee’s death or failure to act, appoint-
ment of new trustee by court
3A 7-66 Blank
3A 7-67 Vacancy m trusteeship upon discharge or
removal
3A 7-68 Powers of new, substituted or additional
trustees
Survivorship and succession among cofiduci-
aries
3A 7-70 Appointment of substituted fiduciary in place
of one deceased or removed
3A 7-71  Blank
3A 7-72 Powers and duties of substituted fiduciary
3A 7-73 Actions of succeeding or substituted fiduciary

to recover assets misapplied by predeces~
sor

3A. 7-74 Removed or discharged fiduciary to deliver
assets to successor

3A 7-75 Penalty for failure of removed or discharged
fiduciary to account or deliver assets

3A 7-76  Account of removed or discharged fiduciary

3A 7-77 Appointment of substitute for fiduciary en-
gaged 1n war service

3A 7-69

3A 7-78 Cofiduciaries, terms of instrument
3A 7-79 Substituted fiduciary bond
3A 7-80 Substituted fiduciary powers and duties

3A 7-81 Rewnstatement of original fiduciary account-
ng

3A 7-82 Powers and duties of reinstated fiduciary.

3A 7-83 Commissions, apportionment

3A 7-84 More than 1 substituted fiduciary

3A 7-85 ‘‘Emngaged in war service’’ defined

Article 5 Continuation of Decedent’s Business

3A 7-8  Application to county court to contmnue busi-
ness of decedent

have the power and authority to grant letters of
administration on the estate of such decedent, in
all cases where administration may legally be
granted.

Source R § 3751

3A:7-4. Letters of administration; te whom
granted. If any person dies intestate, adminis-
tration of the personal estate of such mtestate
shall be granted to the surviving spouse of such
intestate, 1f he or she will accept the same, and,
1f there be no such person, then to the next of
kin of such intestate, or some of them, i1f they
or any of them will accept the same, and, if
none of them will accept the same, then to such
other proper person as will accept the same.

If such intestate leaves no relations justly en-
titled to the administration of his personal estate,
or 1f his next of kin shall not claim the admmis-
tration within 40 days after the death of such n-
testate, the superior court or surrogate may
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grant letters of administration to any fit person

applying therefor.
Source. R S 3 7-6

3A:7-5. Spouse entitled to assets without ad-
ministration where they do not exceed $500.
Where the total 'value of the real and personal
assets of the estate of an intestate will not ex-
ceed $500, the surviving spouse upon the execu-
tion of an affidavit before the surrogate of the
county where the intestate resided at his death,
or 1if then nonresident imn this state, where any
of the assets are located, or before the superior
court, or if the affiant 1s without the state before
any person authorized to take qualifications of
administrators, shall be entitled absolutely to
all the real and personal assets without admin-
istration and free from all debts of the intestate.
The affidavit shall state that the affiant 1s the
surviving spouse of the intéstate, and shall set
forth the residence of the intestate at his death,
and specify the nature, location and value of the
intestate’s real and personal property and that
the value of the intestate’s real and personal
property will not exceed $500. The affidavit shall
be filed and recorded in the office of the surro-
gate stated or, if the proceeding 1s before the
superior court, then 1n the office of the clerk

of that court,
Source R § 3 7-8, as am L 1950, ¢ 125, p , §1

Note of Reporter. As to section 3A 7-6, see proposed
additional legislation.

BAs7-7. Discharge of persons making pay-
iments or delivering assets. Any bank, building
and loan association, or other corporation or any
person, association or society, which pays or
delivers any assets of the intestate to the person
executing an affidavit under section 3A 7-5 or
3A:7-6 of this title, upon presentation of a copy
of the affidavit marked a true copy by the sur-
rogate or the clerk of the superior court, shall
be forever discharged from all claims by any
admiistrator of the intestate who may be ap-
pointed or by any other person, as to the assets
so paid or delivered; and this, notwithstanding
that the total value of the real and personal
assets does 1mn fact exceed $500 or that the state-
ments 1n the affidavit are erroneous or that a
consent required by section 3A 7-6 has not been

obtained.
Source. C 3 7-82, L. 1941, ¢ 382, p 990, §2 -

3A:7-8. Acts of administrator before notice of
will. Lawful acts performed i good faith by an
administrator before notice of a will and pur-
chases made of him 1n good faith before such
notice shall remain valid and shall not be im-
peached or altered by an executor, on such will
afterwards appearing.

Nothing 1n this section shall be construed to
relieve such admmistrator of any hability to the
executor under the will for property unadmin-
istered or maladministered.

Source. R S5 3 7-9

- APPOINTMENT AND GENERAL POWERS OF FIDUCIARIES
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3A:7-9. Ancillary administration on estate of
nenresident intestate. Where a nonresident dies
intestate seized of real property in this state or
possessed of choses in action or other personal
property theremn, or where the evidence of his
choses 1 action shall be in the hands of any
resident of this state, the surrogate of the county
wherein any of such real property, choses 1n
action or evidence thereof or other personal
property, 1s situate shall, in an action upon satis-
factory proof of intestacy, issue letters of ad-
ministration upon the estate of the nonresident
to the administrator of his estate or, on such
notice to the admimistrator as the surrogate shall
require, to any person who would be entitled to
admmuistration if the intestate had been a

resident at his death
Source R S 3 7-10

3A:7-10. Administration by creditor. If an
executor or administrator of a nonresident de-
cedent fails to apply in this state for letters
testamentary or of administration within 60 days
next after the death of the decedent and there is,
real property, choses in action or other personal
property of the decedent within this state, or
the evidence of choses in action in the hands of
a resident of this state, the surrogate of a county
wherein any such real property, choses in action
or evidences thereof or other personal property,
15 situate may, in an action by any person resi-
dent or nonresident, alleging himself to have a
debt or legal claim against the decedent which
by the law of this state survives agamst his
representatives, '1ssue letters of adminmistration,
with the will annexed or otherwise as the case
may require, to some fit person to be designated
by the surrogate.

Prior to an appomntment pursuant to this sec-
tion such notice shall be given the foreign ex-
ecutor or administrator as the surrogate shall

prescribe.
Source R S 3 7-11

3A:7-11. Record (‘)f foreign appointment of .

administrator in office of surrogate to show
authority; evidentiary efiect. If any person shall
desire to have the appomntment of any adminis-
trator appointed i another state of the United
States recorded i this state for the purpose of
manifesting the authority of such admimstrator
to release or discharge real estate in this state
from any mortgage, judgment, other lien or
encumbrance which was held by his intestate,
the surrogate of any county wheremn such real
estate 1s situate, may, upon the presentation to
him of an exemplified copy of the record of the
appomntment of such admmistrator, record the
same and file such copy in his office, and such
record or certified copies thereof shall be re-
cewved as evidence m all courts of this state.
Source R S 3 7-111

3A:7-12. Executors de son tort. Whereas 1t 1s
sometimes practiced to the defrauding of cred-
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itors, that such persons as are entitled to the
admimstration of the goods of others dying in-
testate, 1if they require 1t, will not accept the
same, but suffer or procure the administration to
be granted to others of mdigent circumstances,
from whom they, or others, by theiwr means, by
deeds of gifts, or by letters of attorney, obtain
the estate of the intestate into their hands, and
yet be not subject to the payment of the debts
of the intestate, and so the creditors cannot have
or recover their just debts and demands, there-
fore, every person who shall obtain, receive and
have, any goods or debts of any person dying
itestate, or a release, or other discharge of any
debt or duty that belonged to the intestate, upon
any fraud as aforesaid, or without such valuable
consideration, as shall amount to the value of
such goods or debts, or near thereabouts, except
1t be 1n or towards satisfaction of some just debt,
of the value of the same goods or debts, to him
owing by the intestate at the time of his decease,
shall be charged and chargeable as executor of
his own wrong so far only, as all such goods and
debts coming to his hands, or whereof he 1s re-
leased or discharged by such administrator, will
satisfy, deducting, nevertheless, allowance of all
just debts, upon good consideration, and without
fraud, owing to him by the intestate, at the time
of his decease, and all payments made by him
which lawful executors or adminmstrators might
and ought to have and pay by the laws of this
state N

Source R S 3 7-12

3A:7-13. Administration ad prosequendum on
death by wrongful act. Except as stated in sec-
tion 3A 1-4, the surrogate of the county wherein
an 1ntestate resided at his death, or, if the in-
testate resided outside the state, the surrogate
of the county wherein the accident resulting in
death occurred, may grant letters of administra-
tion ad prosequendum to the person entitled by
law to general administration An administra-
tor ad prosequendum shall not be requred to
give bond

This section shall not affect the right of the
superior court to grant letters of admumistration

ad prosequendum
Source R S 3 7-13

3A:7-14. See proposed additional legislation

3A:7-15. Duty to apply in this state for original
letters of administration. When an intestate 1s
domiciled i any county of New Jersey at his
death, 1t shall be the duty of any person desiring
original letters of admimstration upon his estate
to make application therefor to the surrogate of
that county or to the superior court of this state

Any person having knowledge of the grant imn
a foreign jurisdiction of original letters- of ad-
ministration upon the estate of a person dymng
domiciled 1n New Jersey, shall give information
thereof to the county court of the county stated
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or to the superior court of this state, and the
court so informed may direct the clerk of the
court to 1ssue and have served subpcenas or an
order to show cause requiring the appearance

"before 1t, at a specified time, of any persons

having any interest in the estate, and command-
ing them to abide the order of the court The
matter of the grant of letters of administration
shall be wholly within the jurisdiction of such
court
Source C 3 7-131 to 133, L 1939, c 121, p 430, §1,
suppl Title 3, L. 1939, ¢ 121, p 430, §2, suppl Title 3
3A:7-16. Letters of trusteeship under a will.
A testamentary trustee or substituted testa-
mentary trustee, before exercising the authority
vested m him by virtue of any last will and
testament which shall have been admitted to
probate by the superior court, any county court
or surrogate of this state, shall obtain letters of

trusteeship. from sdid court or surrogate.
Source C 3 7-13 4

Article 2 GUARDIANS FOR MINORS.
A TESTAMENTARY GUARDIANS

3A:7-17. Power to designate testamentary
guardian. Subject to the provisions of section
3A 7-18 of this title, either parent, whether over
or under the age of 21 years, may, by deed duly
acknowledged or proved or by will duly executed,
appomnt on his death a guardian of the person
and estate of any of his children, including chil-
dren en ventre sa mere, who are under the age
of 21 years and unmarried at his death

The appomntment under this section or section
3A 7-19 of this title may be for the minority of
the child or any portion thereof, and either in

possession Or in remainder
Source R S 3 7-14

3A:7-18. Consent of surviving parent; formal
requisites. When the other parent survives the
appointing parent, the appointment shall be effec-
tive only when the surviving parent, at or before
the 1ssuance of the letters, consents thereto in
writing and signs and acknowledges the consent
1 the presence of 2 witnesses present at the same
time who subscribe their names as witnesses
thereto 1n his presence
Source R S 3 7-15

Note of Repoiter R S 3 7-15, from which this section
1s derived, contains the following provision

“Such consent shall, at the time the will making the
appointment 1s admitted to probate, be proved to
have been so given and acknowledged *’

This sentence, though not entirely clear, 1s construed
to enable the surviving spouse to sign the consent
at the time the will 1s admitted to probate Further-
more 1t 1s construed as rendering the appointment
nugatory 1f the consent 1s not proven at the time
of probate Section 3A 7-18 changes this by requir-
mg the surviving spouse to give his consent ‘‘at or
before the 1ssuance of the letters’’ of testamentary
guardianship

3A:7-19. Appointment of testamentary guard-
ian by surviving parent. If no guardian has been
appointed pursuant to sections 3A 7T-17 and
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3A-7-18 of this title, the surviving parent, whether
over or under the age of 21 years, may, by his
will duly executed, appomnt a guardian of the
person and estate of any of his children, including
children en ventre sa mere, who are under the

age of 21 years and unmarried at his death
Source R S 3 7-16

3A:7-20. Bond of testamentary guardian. Be-
fore exercising authority and control over prop-
erty of his ward, a testamentary guardian shall
give bond mm accordance with section 3A 8-1 of
this title, unless 1t 1s otherwise directed by the
will of the parent appomting the guardian, pro-
vided, notwithstanding any such direction, where
the ward 1s or shall be entitled to property from
any source, other than the said parent or other
than any policy of life mnsurance upon the life of
the said parent, the guardian, before he exercises
any authority or control over the same, shall give
bond with respect to the said property in accord-

ance with the said section
Source R S 3 7-18, as am L 1945 c 119

3A:7-21. Determination as to fitness of testa-
mentary guardian. If a will appointing a testa-
mentary guardian 1s to be probated mn the
surrogate’s or county court of any county, the
county court of the county may, before the pro-
bate 1n an action brought upon notice to the
‘guardian named 1n the will, inquire mto the pres-
ent custody of the minor, and make such order
touching the testamentary guardianship as may

be for the best mnterest and welfare of the minor
Source R S 3 7-19

Note of Reporter Under R S 3 7-19 the superior court
and the county court are given the authority above
stated However, the superior court’s jurisdiction
15 plenary so that it may act after probate as well
as before probate, and 1t seems more confusing than
helpful to mmclude the superior court in the above
provision

3A:7-22. General powers and duties of a testa-
mentary guardian. The appomntment of a testa-
mentary guardian for a child shall be good and
effectual against any other person claimimg the
guardianship over or custody of the child

The guardian may take into his custody for the
use of the child the profits of the child’s real
estate and the custody and management of the
personal estate of the child until the child attains
the age of 21, or for any less time, 1 accordance
with his appointment, and may bring any action
in relation thereto which any other guardian
might do

Where any person wrongfully takes away or
detains the child, the testamentary guardian may
mamntamn a ciwvil action agaimnst that person for
the recovery of the child and may obtain damages
therefor for the use of the child
Source R S 3 7-20

B SPECIAL AND LIMITED GUARDIANS

3A:7-23. Special guardian for property of non-
resident minor. The superior court may appomnt
a special guardian for real and personal property,
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within this state, of any nonresident minor, and
the county court or surrogate shall have concur-
rent authority to appoint a special guardian for
any such property within the county

The court appointing him, unless he was ap-
pointed by the surrogate of any county, and in
that case the county court of the county, shall,
with respect to such property, have the same au-
thority and control over him which 1t would have
over a general guardian of a resident mmmor In
any case not provided for by statute, 1t shall take
such action 1n the matter as 1t shall deem most

for the advantage of the minor
Source R S 3 7-22

Note of Reporter R S 3 12-1 (3A 12-1) provides for
the removal of a special guardian, and R S 3 7-63
(8A 7-63) provides for the appomntment of a sub-
stituted special guardian

3A:7-24. XLetters of limited guardianship. The
superior court, or the county court or surrogate
of the county where any minor resides, may lmit
and restrict letters of guardianship to a particu-
lar fund or a particular portion of the property
or estate of the minor, and 1n such cases the au-
thority and duty of the guardian shall be limited
to recetving and administering the fund or par-
ticular portion of the property and estate of the
mmor as 15 mentioned 1m the letters of
guardianship

In all other respects such limited and restricted
guardianships shall be subject to the laws of this
state applicable to general guardianships No
such limited guardian shall be appointed under
the provisions of this section if there 1s a general
guardian for such minor legally qualified and
acting on his behalf in this state
Source R S 3 7-23

3A:7-25. Special guardian for minor over 14;
consent to enlistment; bond; fees. When any
minor over the age of 14 years desires to enlist
mn the armed forces of the United States in time
of war and has no parent or guardian entitled
to his custody and control available to sign the
written consent required for such enlistment, let-
ters of special guardianship may be granted by
the superior court, county court or surrogate,
empowermng the special guardian to give his
written consent to such enlistment but lmiting
his authority and duty to that purpose The
guardian shall give such consent only 1f he deems
the enlistment advisable No bond shall be re-
quired from such guardian, and no fee or charge
shall be collected by the clerk of the county or
superior court or by the surrogate in connection
with the action for the appomtment of the

guardian

Source C 9 2-12, L. 1942, ¢ 329, §1

Note of Reporter The words ‘‘military or naval service
of the United States’’ appearmmg mn C 9 2-12 have
been changed to ‘‘armed forces of the United States”
This will include the air and coast guard services
The provision 1n C 9 2-12 as to the manner 1n which
the petition 1s to be executed and acknowledged has
been transferred to new Rule 3 90-2
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C GENERAL GUARDIANS FOR MINORS
AND MINOR ORPHANS

3A:7-26. Jurisdiction of surrogate to appoint
guardian of infant. In the matter of the appoint-
ment of guardians for persons under 21 years of
age the surrogate of the county in which the
minor or orphan may reside or if he 1s a non-
resident, then the county in which he may have
real or personal estate shall, except as stated in
section 3A 1-4 of this title, have and exercise the

same powers as the superior court.
Source R S8 3 7-231

3A:%7-2%. Guardian for orphan under 14. In an
action for the appommtment of a guardian for an
orphan under the age of 14 years the superior
court, county court or surrogate of any county,
upon mquiry mto the circumstances of the case,
may admit the mother, if she will accept, and if
there be no such mother, then the next of kin
or some of them, i1f they or any of them will ac-
cept the same and, 1f none of them will accept
the same, then such other proper person as will
accept the same, to the guardianship of the
orphan until he attains the age of 14 years and
chooses, 1n an action for that purpose, another
guardian for himself or until, upon good cause
shown, the superior court or county court of the
county substitutes another guardian

Until such time the bond of the guardian so

admitted shall remain 1n full force.
Source. R S 38 7-25

3A:7-28. Guardian when next of kin c¢f orphan
under 14 reside cutside state. When 1t shall be
made to appear, to the satisfaction of the su-
peror court, county court or surrogate, that the
next of kin of an orphan under the age of 14
years and residing in this state, do not reside
within this state, the court or surrogate may
take such action 1 respect to the appomtment of
a guardian or guardians for the minor as shall

be to his advantage.
Source R S 3 7-26

3A:7-29. Guardian for estate of minor pos-
sessed of property during lifetime of parents. If
any minor shall become seized or possessed of or
entitled to real or personal estate, the superior
court, or county court or surrogate of the county
wherein the minor resides or such real or per-
sonal estate may be, may appoint either parent
of the mmor or other switable person, guardian

of the minor’s estate
Source R S 3 7-28

3A:7-30. Guardian unnecessary where assets
under certain amounts. In all cases where the
value of the real estate of any minor shall not
exceed $100 and the value of the personal estate
of any minor shall not exceed $500, either parent
of such minor or a person standing in loco
parentis to such minor shall be entitled to re-
celve the same for the use and benefit of such
minor without being appointed guardian or en-
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terimg mto bond, upon the execution of an affi-
davit before the surrogate of the county where
the munor resides or if nonresident in this state,
where any of the assets are located, or before the
superior court, or without the state before any
person authorized to take acceptances of guard-
1anship, setting up that the value of such mnor’s
real estate will not exceed $100, the said minor’s
personal estate will not exceed $500, stating the
residence of the minor and specifying the nature,
location and value of said assets and setting up
that.

a affiant 1s such minor’s parent and that the
other parent has consented to such receipt, or 1s
dead, or has absconded, or has absented himself
leaving the minor without sufficient provisions
for maintenance and education, or 1s 1n the armed
forces of the United States, or 1s not present in
the continental United States, or

b affiant 1s a person standing 1n loco parentis
to such minor, and that said minor’s parents have
consented to such receipt, or are dead, or have
absconded, or have absented themselves leaving
the minor without sufficient provision for mainte-
nance and education, or are in such armed
forces, or are not present in the continental

United States, as the case may be.
Source. R S 3 7-29, as am L 1945, c 96, p 437, §1

3A:7-81. Filing of consent; discharge of per-
sons making payments. A consent, where re-
quired by section 3A:7-30 of this title, shall be
in writing, and 1t and the affidavit shall be filed
and recorded 1n the office of the surrogate or if
the proceeding 1s before the superior court, then
in the office of the clerk of the superior court,
and thereupon the affiant shall have all the rights,
powers and duties of a guardian duly appomnted
for the estate of the minor and as such, may be
sued and required to account as i1f he had been
appointed guardian by the surrogate or superior
court, as the case may be

Any bank, building and loan association or
other corporation or any person, assoclation or
society which pays or delivers any assets of the
minor to such parent or person standing in loco
parentis, as the case may be, upon presentation
of a copy of the affidavit made as stated in sec-
tion 3A.7-30 of this title, marked a true copy
by the surrogate, shall be forever discharged
from all claims by any guardian who may there-
after be appointed or by any other person, for
the assets so paid or delivered, and this, notwith-
standing that the value of the assets do exceed
the amounts stated or that the statements in the
affidavit are erroneous or that a consent required
has not been obtained.
Source R S 3 7-29

8A:7-32. Guardian for child of absconding or
absent parent. If a resident of this state has or
shall abscond or absent himself therefrom for a
period of 2 years, leaving a child under the age of
21 without sufficient provision for matenance
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and education, the superior court or the county
court or surrogate of the county wheremn the
child resides, may appomt a guardian for his
person and estate The superior court or if the
appomntment 1s made by a surrogate or county
court of a county, then the county court of the
county may revoke the appomntment when 1t shall
appear proper.

Source R S 3 7-30

3A:7-33. Powers of guardian appocinted for
child of absconding or absent parent. A guardian,
appomnted pursuant to section 3A 7-32 of this
title, shall have the same rights, powers, duties
and habihties as other general guardians, which
shall continue during the minority of the child
or until his authority 1s revoked, notwithstanding
any right or claim of authority of the parent.

Such guardian may do all acts for the mainte-
nance and education of the child and the dis-
position of his time and services which the parent

could lawfully do
Source R S 3 7-31

Article 3 "MENTAL INCOMPETENCY

3A:7-34. Xssue of mental incompetency triable
without jury unless jury is demanded. In civil ac-
tions or proceedings for the determination of
mental imncompetency or for the appointment of a
guardian for an alleged mental imcompetent, the
tral of the 1ssue of mental incompetency may be
had without a jury pursuant to rules of the su-
preme court, unless a tral by jury 1s demanded
by the alleged mental incompetent or someone on
his behalf
Source. R S 3 7-3¢1, as am L. 1948, ¢ 388, p 1574, §1

3A:7-35. Appointment and duties of guardian.
The superior court or the county court may,
pursuant to rules of the supreme court, appoint
guardians and substituted guardians of mental
incompetents Any such guardian shall provide
for j:he care and safekeeping of the mental -
competent and shall possess and .apply his real
and personal property so that the mental -
competent may be properly supported out of his
personal property and the profits of his real
property, and that no waste or destruction of his
real property be done or permitted The real
property shall in nowise be aliened except pur-

suant to the law of this state
Source R S 3 7-41

3A:7-36. Additional powers of guardians., The
guardian may, upon the direction of the court in
which he was appointed, pursuant to rules of the
supreme court sell, mortgage, exchange or parti-
tion the estate of the mental mncompetent, carry
on trade or business, grant leases and accept
surrender of leases of property and perform any
contract relating to his estate.
Source R S 3 742

3A:7-37. Action against mental incompetent
when guardian newly appointed; leave of court
required. No action shall be brought or man-
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tamned against a mental mmcompetent within 1
month after appommtment of a guardian except
by leave of the court wherem the action is to be

brought or maintained
Source R S 3 7-34

3A:7-38. Descent and distribution of intestate
property. If the mental incompetent dies intestate
or without any will except such as was executed
pending proceedings which ultimately resulted in
the judgment of mcompetency, his real estate
shall go to his heirs and the residue of his per-
sonal estate, after payment of debts, shall go to
and be distributed according to law among his

next of kin

Source R S 3 741, 1947 constitution, art{cle VI, section
IV, paragraph 1, C 2 1B-24, L. 1948, c. 365, p 1475,
§24

8A:7-39. Descent of personalty of mental in-
competent as real estate in certain cases. When
any portion of a mental incompetent’s real estate
shall have been sold durmmg his incompetency
and there remams at his death personal estate in
the hands of the guardian more than sufficient
to pay the just debts of such mental imcom-
petent so much' of the personal estate remamning
as shall equal m value the real estate so sold,
shall be deemed real estate for purposes of

descent and distribution
Source R S 3 7-49

3A:7-40. Control of drunkard’s property vested
in guardian. After a person has been determined
to be a mental mcompetent due to habitual
drunkenness, and until the proceedings for such
determination have been terminated, such per-
son shall be divested of all power and control
over, and legal estate 1n, his real and personal
property and the same shall be vested in his
guardian 1 trust for him, and, except as other-
wise provided by law, no contracts made by him

shall bind either his person or estate
Source R S 3 743

3A:7-41. Safe-keeping of an habitual drunk-
ard. On application of the guardian of a mental
mcompetent found such by reason of habitual
drunkenness, the court wherein said guardian
was appomted may make such order for the
safe-keeping of such mental incompetent as he
may deem necessary with a view to his reforma-
tion, and, from time to time, alter or modify the
same The court may direct the guardian to
place his ward 1n a proper state institution or
mn such other proper retreat as he may order

When a direction 1s made to place such mental
mcompetent 1 a state mstitution, the guardian
may be required to give security, in such amount
and form as the court shall direct, for the pay-
ment of the expenses of keeping such mental

mmcompetent therein
Source R S 3 745

3A:7-42. Return to competency; restoration of
estate. The superior court or county court may,
pursuant to rules of the supreme court, super-
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sede all proceedings adjudging a person to be
a mental immcompetent and appomting a guardian
for him and restore the estate of the mental
incompetent to him i1f the court upon taking
proof, 1s satisfied that he 1s restored to sound
reason and 1s fit to govern himself and manage
his affairs, or, m the case of a mental incom-
petent found such by reason of habitual drunken-
ness, that he has reformed and become habitually
sober and has continued so for 1 year next
preceding the filng of a complaint for the

determination of return to competency
Source R S 3 7-46

3A:7-43. Appointment of guardian- for non-
resident incompetent. When a nonresident has
been or shall be found to be a mental incom-
petent under the laws of the state or country
whereimn he resides, the superior court or the
county court of the county wherein he has real
or personal property may, pursuant to rules of
the supreme court, appoint a guardian of the
mental incompetent
Source R S 3750 to R S 3 7-52

3A:7-44
to
3A:7-60. Blank
Article 4 NEW, ADDITIONAL, SUBSTITUTED

AND SUCCEEDING FIDUCIARIES

3A:7-61. Appointment of substituted adminis-
trators. When a sole or sole surviving or remain-
g executor or admunistrator, with or without
the will annexed, dies or 1s removed or discharged
by a court of competent jurisdiction after quali-
fying and entering upon the duties of his office
but before the completion thereof, the vacancy
so created shall, except as heremafter i this
section provided, be filled by the appointment
of a fit person to exercise the vacated office, such
person to be denominated substituted admimis-
trator with the will annexed or substituted
administrator, as the case may be

The appointment shall be made by the 1ssuance
of letters of substitutionary administration, with
or without the will annexed as the case may be,
by the surrogate of the proper county or the
superior court in the manner and upon the condi-
tions prescribed for granting letters of adminis-
tration to the first administrators in other cases

Appomtment of a substituted administrator
shall not be required if the unadministered assets
of the first intestate or testator consist of money
on deposit in a bank or trust company not ex-
ceeding $100, mm which event 1t shall be lawful
for the county court, in an action brought by any
party 1n interest, to authorize such bank or trust
company to distribute to the persons entitled by
law to receive such assets, the amount thereof
each 1s entitled to receive, and payments made
pursuant to such authority shall release such
bank or trust company from any claim of, or

lhability to, any person interested in such estate
Source R S 3 7-61.
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3A:%-62. Powers of substituted administrator.
A substituted administrator with or without the
will annexed shall be entitled to demand and
receive the whole of the personal estate of his
decedent, except such portion thereof as shall
have been properly and justly paid out and dis-
tributed He may sue for and recover all such
assets, or their equivalent whether legal or
equitable, from any person, his heirs or personal
representatives, chargeable therewith, and in like
manner charge his predecessor m office for any
breach of trust or maladministration and shall
i any such litigation represent the creditors and
all persons beneficially interested in the estate

Such substituted administrator shall have gen-
erally all the rights and powers and be subject
to the same duties and habilities as the original
executor or administrator, but no substituted
administrator with the will annexed shall exer-
cise any powers of sale as to real estate conferred
by the will upon the executor as such or upon
the executor as trustee except as authorized by

section 3A 17-13 of this title -
Source R, S 3 7-62

3A:7-63. Vacancy in guardianship; substituted
guardian. A vacancy in a guardianship shall be

deemed to arise when a sole or sole surviving or
remaming guardian dies or 1s removed or dis-
charged after entermng upon but before com-
pleting the duties of his office .

If letters were granted to him by the surrogate
or county court of any county, then except as
stated 1n section 3A 14 of this title, the sur-
rogate of the county shall have jurisdiction to
fill the vacancy by the appointment of a substi-
tuted guardian In other cases the superior court

may appoint a substituted guardian

Source R S 37-63, as am L 1941, c 323, p 864, §1

Note of Reporter The only change made by the pro-
posed statute 1s to require an action for the appoint-
ment of a substituted guardian where a guardian
has been removed or discharged, to be wnstituted in
the surrogate’s court This conforms with the prac-
tice on the appomntment of a substituted adminms-

trator as provided by R S 3A 7-61

3A:7-64. Joint tenancy in {tfrusteeship. All
estates heretofore or hereafter granted or de-
vised to trustees shall be construed to have
vested and to vest an estate of joint tenancy in
such trustees

When a trustee 15 removed a conveyance or
devise from the removed trustee to the old and
new trustees or to the new trustees shall vest
m the old and new trustees or the new trustees
an estate i joint tenancy, notwithstanding any
want of unity.

When a trustee dies or resigns or his office
becomes vacant for any cause, and a new trustee
1s appomted, the surviving trustees, if any there
be, and the new trustee shall hold the trust es-
tate as joint tenants, and a conveyance of a
right and interest i the trust estate from the
surviving trustees, to the new trustee shall vest
m all the {rustees an estate in jomnt tenancy,
notwithstanding any want of unity
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When a new, additional or substituted trustee
1s appomted by a court of competent jurisdiction
or becomes such by operation of the terms of a
will or other instrument or by operation of law,
title to the trust assets shall forthwith vest 1n
all the trustees in office including the new, addi-

tional or substituted trustee as joint tenants
Source R S 3 7-64

3A.:7-65. Trustee’s death or failure to act; ap-
pointment of new trustee by court. When a
trustee appointed by will probated in the surro-
gate’s or county court of any county or a trus-
tee appointed under a trust inter vivos as to
real or personal property situate in any .county
fails or refuses to act or dies before the execu-
tion or completion of the trust commutted to
him, or absconds or removes from this state,
1s adjudicated a mental incompetent or becomes
I any manner legally mcapable of executing
the trust, the superior court or the county court
of the county may remove the trustee, if he be
alive, and appoint a suitable person or persons
to execute the trust, and the trustee or trustees
so appointed shall be entitled to the trust estate
as fully and in the same manner as the original
trustee was and shall have all the power of the

original trustee.
Source R S 3 7-65

3A:7-66.

3A:7-67. Vacancy in trusteeship upon dis-
charge or removal. When a sole or surviving
trustee 1s removed or discharged by the superior
court or county court or when all the trustees
i office are removed or discharged before the
completion of the trust, the court shall appomnt

a fit person or persons to fill the vacated office
Source R S 3 7-67

3A:7-68. Powers of new, substituted or addi-
tional trustees. A duly appomted new, sub-
stituted or additional trustee shall have the same
power and discretion with respect to the in-
vestment, management, conversion, sale or other
disposition of the trust estate, whether real or
personal, as was given to or vested in the orig-
mal trustee or trustees named m or appomted
by the will or other mstrument creating or con-
tinuing the trust, notwithstanding such power
or discretion may be directed by the will or other
mstrument to be exercised at the discretion of
such origmal trustee or trustees unless the
power or discretion of the origmal trustee or
trustees 1s expressly prohibited by the will or
other mstrument to any new, substituted or ad-
ditional trustee

Blank

Source R S 3 7-68
3A:7-69. Survivorship and succession among
cofiduciaries There shall be survivorship and

succession between and among cofiduciaries and
1f there survives or remains at least 1 fiduciary
qualified to act, no substituted fiduciary need
be appomted to act mn the place of any co-
fiduciary who may have died or may have been

APPOINTMENT AND GENERAL POWERS OF FIDUCIARIES

SA:T-14

removed or discharged or otherwise disabled to
act The surviving fiduciary or -cofiduciaries
shall proceed with the duties of the office and
shall be entitled to the property and assets, and
to sue for and recover the same, 1n the same
manner as 1if such remaining fiduciary or co-
fiduciaries had been solely appointed to such

office
Source R S 3 7-69

3A:7-70. Appointment of substituted fiduciary
in place of one deceased or removed. A sub-
stituted fiduciary may be discharged or removed
In the same manner and for the same causes as
an originally named or appomnted fiduciary, and,
upon the death or removal of a substituted
fiduciary, a substituted fiduciary may be ap-
pomted 1n his stead with the same powers, au-
thority, duties and liabilities as his predecessor

1n office
Source R S 3 7-70

3A:7-71. Blank

3A:7-72. Powers and duties of substituted
fiduciary. A fiduciary substituted for a fiduciary

removed or discharged by any court may de-
mand, receive and recover the property and as-
sets of the estate, and maintain all proper
actions for the recovery thereof, and do all acts
necessary for the administration and settlement
of the estate and execution of the powers and
performance of the trusts contained in the will
or other mstrument, in the same manner and to
the same effect as if he had been appomted
administrator or guarglan in the first mmstance
or named as executor or trustee mm the will or
other instrument, as the case may be Such
fiduciary shall in the same manner be hable for
any neglect or failure to perform the duties of
his appointment, and shall be subject 1 all
respects to the orders of the court wherein he

receives his appomtment
Source R S 3 7-72

3A:7-73. Actions of succeeding or substituted
fiduciary to recover assets misapplied by prede-
cessor. A fiduciary appointed i the place of a
fiduciary removed or discharged by any court, or
the cofiduciary remaiming 1n office after the
discharge or removal of such fiduciary, may have
actions for such assets as shall have come to the
possession of the discharged or removed fiduciary
for any breach of trust, waste, embezzlement or
misapplication thereof and may proceed by ac-
tions for the recovery of the assets of the estate
agamst the discharged or removed fiduciary or
agaimnst any other person into whose possession
such assets shall have come or mm whose hands
they may be
Source R S 3 7-73

3A:7-74. Removed or discharged fiduciary to
deliver assets to successor. A fiduciary when re-
moved or discharged by any court shall forth-
with deliver to his cofiduciary or the substituted
fiduciary succeeding him all the assets of the
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+ estate which he holds, and shall, within 60 days
after the accounting and settlement as provided
n section 3A 7-76 of this title, pay over to such
cofiduciary or substituted fiduciary, as the cir-
cumstances of the case may require or the court

may order, any balance shown to be due
Source R S 3 7-74

3A:7-75. Penalty for faflure of removed or
discharged fiduciary to account or deliver assets.
A fiduciary who fails to account as provided by
section 3A 7-76 of this title or who fails to
comply with the provisions of section 3A 7-74
of this title, or any order entered thereunder,
shall be hable to a fine not exceeding the amount
of the estate in the hands of such fiduciary and
shall also be hable as for contempt for disobey-
g or failing to perform any such court order
or for failing to pay a fine as aforesaid

All fines hereunder shall be collected by execu-
tion against the real or personal property of the
defaulting fiduciary and shall be collected 1n
favor of the person to whom the defaulting
fiduciary should have made such payment or
delivery as aforesaid and shall be received as
assets by the cofiduciary or substituted fiduciary

succeeding to the management of such estate
Source. R S 3 7-75

3A:7-76. Account of removed or discharged
fiduciary. A fiduciary removed or discharged by
any court shall, within 60 days after removal or
discharge or within such shorter or longer period
as the court may direct, state and settle his
account before the superior court or county
court, as the case may be, for all the assets of

the estate in his charge.
Source R S 3 7-76

3A:7-77. Appointment of substitute for fidu-
ciary engaged in war service. When any person
named mn any will, or in any instrument creating
a trust, to act as a fiduciary, who has not ac-
cepted the appointment or has not quahfied, or
when any person acting as fiduciary, 1s engaged
m war service, the superior court, or 1i1f the
appointment be made 1n a will probated or offered
for probate before the surrogate or county court
of any county, then the county court of that
county, may suspend the right of such person
Lo be appomnted as such fiduciary or the powers
of such fiduciary while he 1s engaged in war
service and until the further order of the court,
and appomnt i his place a substitute, to be
denominated a substituted fidueiary, until the
court terminates the suspension and remstates
the fiduciary, or the person named to act as
fiduciary 1s appointed
Source. C 3 7-761, as am 1. 1944, ¢ 129, §2

Note of Reporier The statute as enacted requires the
taking of testimony, and hence in the limited situ-
ation where the surrogate has been authorized to
act 1t 1s proposed that the power be lodged 1n the
county court The practice under the statute waill
be, as in all probate actions, 1n accordance with
Rule 3 79

3A:7-78. Cofiduciaries; terms of instrument.
If the fiduciary or person named to act as fidu-
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cilary 1s one of several cofiduciaries or one of sev-
eral named to act as cofiduciaries the court may
appomnt a substituted cofiduciary or may ap-
pomnt such fiduciary’s cofiduciary or cofiduciaries
or the person or persons named to act as co-
fiduciarmes to act as such substituted fiduciary,
and 1f the will or other mmstrument under which
said fiduciary 1s appomnted or person 1s named
to act as fiduciary provides for a substitute
or alternate fiduciary in the event of his death
or otherwise, the court shall appoint as sub-
stituted fiduciary such substitute or alternate
fiduciary or person named to act as substitute
or alternate fiduciary to act if he 1s willing to

act and can qualfy.
Source C 3 7-764, as am L 1944, ¢ 129, §5

3A:%-79. Substituted fiduciary; bond. Such
substituted fiduciary shall give bond 1n such
terms as to condition, security and amount as
were required of said fiduciary or person named'
to act as fiduciary in whose stead he 1s ap-
pomnted or as said court shall direct, and 1f said
fiduciary or person named to act as fiduciary
was not required to give bond the court may,
mn 1ts discretion, require such substituted fidu~
ciary to give bond in such terms as to condition,
security and amount as the court may deterniine.
Source C 3 7-765, as am L 1944, ¢ 129, §6

3A:7-80. Substituted fiduciary; powers and
duties. Such substituted fiduciary, upon qualify-
mg m accordance with the order of the court,
shall be entitled to such control and possession
of all of the unadmmistered assets of said
estate, trust or fund, and shall be vested with
such title to and powers over said estate, trust
or fund as the fiduciary or person named to act
as fiduciary, in whose place and stead such
substituted fiduciary 1s appomted, had or
would have had except for such suspension
of rights or powers and shall have power to
administer the estate, trust or fund and shall
be required to admimster the same and to ac-
count for his admmmistration thereof according

to law
Source C 3 7-766, as am L 1944, ¢ 129, §7

3A:7-81. Reinstatement of original fiduciary;
accounting. When the fiduciary or person named
io act as fiduciary 1n whose place such substituted
fiduciary 1s appomted ceases to be engaged m
war service, he may by action in the court sus-
pendig his powers or right to act, be reinstated
as fiduciary or may be appointed to act as
fiduciary i1f any part of said estate, trust or fund
remaimns unadministered and i1f any of the duties
of the office of fiduciary thereof remamn un-
executed, except the duty to account.

Thereupon any substituted fiduciary of said
estate, trust or fund, appointed by the court shall
be removed and all of his powers as such sub-
stituted fiduciary shall cease, except the power
and duty to account for his admmistration of
said estate, trust or fund. Such substituted
fiduciary shall deliver to the remstated fiduciary
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all of the unadministered assets of said estate,
trust or fund remaming mm his possession and
control and shall promptly account to the court
for his admimstration of said estate, trust or

fund.
Source. C 3 7-767, as am L 1944, c 129, §8

3A:9-82. Powers and duties of reinstated fidu-
ciary. Upon remstatement, such fiduciary or
person named to act as fiduciary shall be vested
with all of the title to such portion of such
estate, trust or fund as has not been administered
by such substituted fiduciary, and shall have
all of the powers and duties as to the same
which he had or would have had by virtue of
his original appomntment as such fiduciary or
his bemg named to act as fiduciary but shall
have no responsibility for the administration of
said estate, trust or fund by such substituted
fiduciary or person named to act as substituted
fiduciary. However, he shall be responsible for
and shall account for his own admimistration
of said estate, trust or fund, which may have
remamed m his hands or for which he may be

accountable by his own action or neglect.
Source C. 3 7-768, as am L 1944, ¢ 129, §9

3A:7-83. Commissions; apportionment. Com-
missions on the admimstration of said estate,
trust or fund shall be apportioned between said
original fiduciary and such substituted fiduciary
in such manner as the court shall direct.
Source. C 3 7-76 9

8A:7-84. More than 1 substituted fiduciary.
The court may appomt more than 1 substituted
fiduciary 1n place of any fiduciary or person
named to act as fiduciary so engaged mn war
service if, in 1ts discretion, the court shall de-
termine that it 1s for the best interests of the
estate, trust or fund, or of the parties mterested

therein, that such appoimntment shall be made.
Source C 3 7-7610, as am L 1944, ¢ 129, §10, L 1942,
c 160, p 470, §10, as am L 1944, ¢ 129, p 359, §10

3A:7-85. “Engaged in war service” defined..
For the purposes of sections 3A 7-77 to 3A:7-84
of this title, a fiduciary or person named to act

as fiduciary shall be deemed to be engaged i
war service if in time of war

BONDS AND SURETIES 3A:8

a He 1s a member of the armed forces of the
Umted States or of any of its allies or has been
accepted for such service and 1s awaiting 1in-
duction mmto such service, or

b. He 1s engaged in any work abroad in con-
nection with a governmental agency of the United
States or in connection with the American Red
Cross Society or any other body with similar
objects; or

c. He 1s interned mn an enemy country or 1s
mn a foreign country or a possession or depen-
dency of the Umted States and 1s unable to

return to this state
Source. C. 3 7-76 11, as am L 1944, c, 129, §11, L. 1942,
c 160, p 470, §11, as am L 1944, ¢ 129, p 360, §11

Article 5. CONTINUATION OF DECEDENT’S
BUSINESS

3A:7-86. Application to county court to con-
tinue business of decedent. If any fiduciary 1s
granted letters by the surrogate or county court
of any county, the county court of that county
may authorize him to continue for such period
or periods of time and under such conditions as
the court may from time to time prescribe, any
busmmess 1 which the estate, trust or guardian-

ship, or any part thereof, may be invested.
Source R S8 3 7-77.

Note of Reporter. R S 3 7-77, from which the above
statute is derived, authorized the orphans’ court of
the county to lend its advice and direction to any
executor, administrator or trustee. Insofar as this
statute authorized the court to instruct a fiduciary
as to a matter lymng within the jurisdiction of the
court, 1t was superfiluous, because the uniform de-
claratory judgments act (R 8. 2 22-66 et seq ) au-
thorized any court of record within its jurisdiction
to give advice and direction TUnder this power the
county court can nstruct a fiduciary as to any
matter on which 1t could surcharge the fiduciary in
his accounting

Insofar as R S. 3 7-77 purported to authorize the
orphans’ court to construe a will, 1t has always been
deemed unconstitutional, and 1n fact the law 1s
so well settled in this respect that there have been
hardly any attempts to invoke the statute in such
a situation

Under the proposed revision of this statute, there
have been omitted the provisions thereof which will
be found better stated in the uniform declaratory
judgments act. The remainder of the statute cover-
1ng the continuance of a business has been broadened
so as to 1include a guardian as well as an executor,
administrator and trustee, but otherwise without
change

Chapter 8. BONDS AND SURETIES.

Section
Article 1. In General.

3A 81. Bonds of fiduciaries,

3A 82 Bond where will requires bond and fails to
name obligee, prosecution

3A 83 Bond when property unsafe or in danger of
waste

3A 84, Bond on grant of intestate administration,
conditions

3A°85 Bond on certain grants of administration,
conditions

3A8-6 Bond of guardian of mental incompetent,
form

3A 8. Allowance of expense of procuring surety
bond

Section
Article 2, Additional and Separate Security.
3A 88 Original sureties and bond insufficient,
additional surety

3A 89 Fiduciary required to account and give sepa-
rate security to surety, when

3A 810 Blank

Article 3. Deposit of Money or Funds in Lieu of
Full Security of Bond.
3A 8-11 Deposit, when permitted
3A 812 Bond
3A 813 Deposits, how made and withdrawn
3A. 814 Withdrawals, additional bond
3A 815 Depository to issue duplicate deposit slips
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Section
Article 4. Discharge of Surety and Reduction of Bonds

3A 816 Discharge of surety from hability for future
acts of fiduciary

3A 817 Discharge of surety for fiduciary after final
account

3A 818 [Effect of discharge of surety
3A 819 Reduction of fiduciary’s bond

3A 820 Daischarge of fiduciary from hability on bond
without surety

3A 821 Proof of judgment barring creditors required
1n certain cases

Article 1 IN GENERAL

3A:8-1. Bonds of fiduciaries. The court or
surrogate appointing a fiduciary mn any of the
mstances enumerated below shall secure faith-
ful performance of the duties of his office by
requiring the fiduciary thereby authorized to
act to furmish bond to the .superior court in
such a sum and with such proper conditions and
sureties, having due regard to the value of the
estate 1n his charge and the extent of his au-
thority, as the court shall approve

a When an appomntment 1s made upon failure
of the will, or other instrument creating or con-
tinuing a fiduciary relationship, to name a
fiduciary,

b When a person 1s appointed in the place of
the person named as fiduciary in the will, or other
instrument creating or continuing the fiduciary
relationship,

¢ When the office to which the person 1s ap-
pointed 1s any form of administration of the
estate of an intestate or guardianship of a minor
mental incompetent, except where the guardian
1s appointed by will, in which event the require-
ment for bond shall -be governed by the prowvi-
sions of section 3A 7-20 of this title;

d When letters are granted to a nonresident
executor, except 1n cases where the will pro-
vides that no security shall be required of the
person named as executor therein;

e When an additional or substituted fiduciary
1s appointed, or

f When an appointment 1s made under chap-
ters 41 and 42 of this title, of a fiduciary for the
estate or property, or any part thereof, of an
absentee.

Where a fiduciary removes from the state the
court may require him to give such security as
1t may determine

When specific conditions as to a particular
bond are prescribed by law no such bond shall
be approved unless the prescribed conditions
are included theremn, and where by law security
1s authorized to be given other than by sureties
on the bond, compliance with such law shall be
deemed compliance with this section

Nothing contained in this section shall be con-
strued to require a bond i1n any case where by

Section
Article 5. Prosecution of Bonds
3A 822 Prosecution of bonds of fiduciaries

3A 823 Court in which to bring proceedings to
assess damages, to satisfy judgment or to
discontinue action

3A 824 Notice to claimants

3A 825 Presentation of claims

3A 826 Exceptions, trial

3A 8-27 Satisfaction of judgment

3A 828 Application to have action discontinued
3A 829 Discontinuance of action

3A 830 TUnsatisfied claims

3A 831 Bonds not invalidated because of abolition
of certain offices or courts

law 1t 1s specifically provided that no bond need

be furnished
Source R S 381, as am L 1948, ¢ 359, p 1445, §1

3A:8-2. Bond where will requires bond and
fails to name obligee; prosecution. When a will
nominating an executor or devising or bequeath-
ing property to a trustee by its terms requires
the executor or trustee to give bond but 1s
silent as to who shall be the obligee 1n the bond,
the superior court of this state may be made
the obligee therein and the bond shall be approved
as to amount and sureties by, and filed with, the
surrogate of the county wherein the will was
probated, unless the will was probated before
the superior court, in which case the bond shall,
after approval, be filed with the clerk thereof

If forfeited, the bond may be prosecuted and
the money recovered thereon be applied, all as
1n the case of other bonds of fiduciaries given to

the superior court
Source R S 3 82, as am L 1948, ¢ 359, p 1446, §2

3A:8-3. Bond when property unsafe or in
danger of waste. When, 1n cases where a fidu-
ciary has not previously furnished a bond, proof
1s made to the satisfaction of the court wheremn
a fiduciary 1s accountable that the property in
the hands of the fiduciary 1s unsafe, insecure,
or 1n danger of being wasted, the court may, at
the instance of any person interested, including
creditors, 1n the decedent’s estate or the estate
held by the fiduciary, require the fiduciary to
furnish a bond to the superior court in a sum
and with sureties to be approved by the court
conditioned for the faithful performance of such
fiduciary’s duty
Source R S 3 8-3

3A:8-4. Bond on grant of intestate adminis-
tration; conditions. The bond of an administra-
tor of the estate of a person dying intestate
shall be conditioned substantially as follows

a To make a true and perfect inventory of
the personal propert; of the decedent which has
or shall come to his hands, knowledge or posses-
sion or into the hands of any other person for
him,

b If required by law or a court of competent
Jurisdiction, to make an appraisement of the
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same and to exhibit in the office of the clerk
of the superior court or of the surrogate of the
proper county, as the case may be, the inventory
and appraisement within the time so required,

¢ To admimister well and truly all the per-
sonal property of the decedent which may come
mto his hands or possession or mto the hands
or possession of any other person for him,

d To make a just and true account of his
administration and 1f required by court to settle
the same theremn within the time so required,

e To deliver and pay to the distributees en-
titled thereto by law such surplus personal prop-
erty of the decedent as may remain pursuant to
the account, and

f To deliver his letters of administration to
the proper court, when required so to do, if a
will of the decedent 1s found and exhibited to 1t

and by 1t admitted to probate
Source R S 3 84, as am L 1948, ¢ 359, p 1447, §3

3A:8-5. Bond on certain grants of administra-
tion; conditions. In case of the grant of letters
of administration, durante minore state, durante
absentia, pendente lite, cum testamento annexo
and other grants of administration, the condi-
tions of the fiduciary’s bond shall be substan-
tially as provided 1n section 3A 84 of this title
with such changes as shall be appropriate 1n

view of the nature of the respective grants
Source R S 3 85

3A:8-6. Bond of guardian of mental incom-
petent; form. The bond required of a guardian
of a mental incompetent shall be conditioned sub-
stantially as follows

a To well and truly take care of the person
and estate of the mental incompetent and all
writings and evidences touching his real estate
and to render the same to such person or per-
sons as by law are or may be entitled to receive
the same;

b To improve the real estate- to the best ad-
vantage and to commit no waste or destruction
thereof or thereon,

¢ To render a just and true account of the
rents, 1ssues and profits of the real estate and
of the proceeds of the sale of any real estate
that may be ordered to be sold, and

d To render a just and true account of the
expenditures and disbursements of the goods,
chattels and personal estate of the mental in-

competent that shall come to his hands
Source R S 3 86

3A:8-7. Allowance of expense of procuring
surety bond. A fiduciary required by law or or-
der of court to give a bond, as such, may nclude
as a part of the lawful expense of executing his
trust such reasonable sum, not exceeding, how-
ever, 1 per cent per annum on the amount of
such bond, paid a company authorized under
the laws of this state so to do, for becoming his
surety on such bond, as may be allowed by the

court in which he 1s required to account
Source R S 3 87

BONDS AND SURETIES

3A:8-11

Article 2. ADDITIONAL AND SEPARATE
SECURITY

3A:8-8. Original sureties and bond insufficient;
additional surety. If i1t appear that the security
given by a fiduciary at the time of appomntment
was 1nsuffictent or has become 1nsufﬁ91ent or
the sureties appear to be in dubious or failing
circumstances or msufficient for the security of
the estate, the court wherein the fiduciary 1s ac-
countable may order the fiduciary to give such
other or further security to the superior court,
by bond m the usual form, and such other
sureties as the court, after hearing persons in-

terested, 1ncluding creditors, shall approve
Source R S 3 88

1

3A:8-9. Fiduciary required te account and
give separate security to surety; when. When
the surety on the bond of a fiduciary discovers
that such fiduciary 1s wasting or mismanaging
the estate, whereby such surety may become
lable to loss or damage, the court to which he
may be accountable may, in an action by such
surety, and upon sufficient reason therefor, re-
quire the fiduciary to render an account of the
performance of his office to such surety, and if
1t shall appear that such fiduciary has embezzled,
wasted, misapplied, mismanaged or insufficiently
secured such estate, the court shall direct the
fiduciary to give separate security to such surety
for the true payment of the balance in his hands

to be paid according to the trust
Source R S 3 89

3A:8-10. Blank

Note of Reporter Repeal This section 1s covered by
R S 3A 124, and the remedies provided by R S
3A 7-74 to R S 3A 7-76, including arrest in contempt
proceedings, are more practicable and satisfactory
than a capias action

Article 3 DEPOSIT OF MONEY OR FUNDS IN LIEU
OF FULL SECURITY OF BOND

3A:8-11. Deposit; when permitted. If the
value of an estate or fund 1s so great that the
court in which the fiduciary received his ap-
pointment or to which he 1s accountable deems
1t mexpedient to require security in the full
amount prescribed by law, or 1f the estate or
fund 1s 1 cash or 1s mvested 1n securities in
which a fiduciary may by law invest money in-
trusted to him 1n his fiduciary capacity without
special order of any court, the said court may
direct that any securities for the payment of
money belonging to the estate or fund be de-
posited mm some savings bank, savings mstitution
or trust company incorporated under the laws
of this state, or 1n some national bank, having
safe deposit boxes for the use of private in-
dividuals, and that any money belonging to the
estate or fund be deposited 1 some savings
bank, savings mstitution or trust company in-
corporated under the laws of this state or m
some national bank, which depository shall be
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approved by the court when 1t difééts the making

of the deposit
Source R S 3 811, as am L 1945, ¢ 113, p 466, §1

Note of Reporter Insertion of the word ‘‘surrogate’ 1s
superfluous 1n the usual case and 1s 1nappropriate
where the appointment 1s made by the superior court

3A:8-12. Bond. After deposit has been made
pursuant to section 3A 811 of this title, the
court may fix the amount of the bond with
respect to the value of the remainder only of the
estate or fund, or in case all of said estate or
fund 1s so deposited, then 1n such amount as
the court shall determine to be sufficient under
the circumstances
Source R S 3 8-12, as am L. 1945, ¢ 113, p 466, §2

3A:8-13. Deposits, how made and withdrawn.
Deposits authorized under section 3A 811 of
this title shall be made in the name of the fidu-
ciary and shall be withdrawn from the custody
of the depository only upon the direction of
the court which authorized the deposit and no
part of the principal of securities so deposited
shall be received or collected by the fiduciary

without a like direction
Source R S 3 813

3A:8-14., Withdrawals; additional bond. No
fiduciary shall be permitted by the court to
collect or receive the principal of securities on
deposit or to withdraw a deposit pursuant to
section 3A 8-13 of this title unless an additional
bond has been given by him, or unless there 1s
proof that the estate or fund has been so re-
duced by payments or otherwise, that the amount
of the bond origmally given will be sufficient n

amount to secure the estate or fund
Source R S 3 814

3A:8-15. Depository to issue duplicate deposit
slips. A depository receiving a deposit pursuant
to section 3A 811 of this title, shall issue a
certificate 1n duplicate and dehver 1 certificate
to the clerk of the court authorizing the deposit
and the other to the fiduciary The certificates’
shall set forth the amount and nature of the
securities, or amount of money, deposited
Source. R 8 3 815, as am L 1945, ¢ 113, p 467, §3

Article 4, DISCHARGE OF SURETY AND
REDUCTION OF BONDS.

8A:8-16. Discharge of surety from Iliability
for future acts of fiduciary. If a surety or the
representative of the surety upon the bond of
any fiduciary brings an action m the court
wherein the fiduciary 1s accountable, to be re-
lieved from further lLiability as such surety and
to require the fiduciary to aceount and give
a new bond, the court by its judgment must, 1f
the fiduciary renders an account in due form of
law and files a new bond duly approved, release
such surety from hability upon the bond for
any act or default of the fiduciary which may
occur after the judgment In default of the
fiduciary accounting and filing such new bond
the court shall direct such fiduciary to account
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and, if the trust property shall be found or
made good and paid over or property secured,
the court by its judgment shall discharge such
surety from any and all further hability as such
for the acts or omussions of the fiduciary after

such discharge.
Source R S 3 8-16

3A:8-1%7. Discharge of surety for fiduciary
after final account. At any time after the ex-
piration of 3 months from the entry of any
final judgment of distribution made after the
passing by any court of this state of competent
jurisdiction of the final account, the court which
passed such final account shall, in an action by
any person Interested, and upon proof to the
satisfaction of the court that the entire estate
has been distributed according to law, and that
no appeal from such judgment of distribution 1s
pending, discharge the sureties of the principal
from any and every lability by reason of their

having become such sureties
Source R S 3 817

3A:8-18. Eiffect of discharge of surety. From
and after a discharge of a surety pursuant to
section 3A 817 of this fitle, all his hability
under or by virtue of his undertaking as such
surety shall cease, but the personal hability of

the principal in the bond shall remain
Source R S 3 8-18

3A:8-19. Reduction of fiduciary’s bond. When
1t shall appear upon the allowance of a fiduciary’s
mtermediate account that the fiduciary’s bond
1s 1 a greater sum than i1s necessary for the
proper protection of property and assets of the
estate remaining 1 his hands, the court where-
i the accounting 1s had may 1 an action for
that purpose allow the fiduciary to give a new
bond 1n such lesser sum as the court may deem
sufficient

When such new bond, with conditions and
sureties approved by the court, 1s duly filed, the
court by its order or judgment may discharge
the sureties upon the original bond from all
liability thereunder after the date of such order
or judgment
Source R S 3 8-19

3A:8-20. Discharge of fiduciary from liability
on boend without surety. Whenever a fiduciary
which was or 1s a bank, trust company, savings
bank or national bank, has heretofore given
or hereafter gives a bond without surety and
it shall appear to the satisfaction of the county
court of the county in cases in which the fiduciary
was appointed by the surrogate or by the county
court of the county, or otherwise to the satis-
faction of the superior court, that the person
entitled to take the assets of the estate or trust
administered by the fiduciary has received the
same, and has by release or other instrument
released the fiduciary from liability, the county
court or the superior court, as the case may be,
with notice or without notice i1f 1t be so directed,
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cancel the bond given by the fiduciary and dis-

charge 1t from all liability on the bond.
Source C 3 8191, as am L 1944, ¢ 181, §1

3A:8-21. Proof of judgment barring creditors
required in certain cases. No such order shall
be made m cases 1n which the fiduciary 1s an
executor, admimstrator with the will annexed,
substituted administrator with the will annexed,
administrator or substituted administrator ex-
cept upon proof that a judgment barring credi-
tors has been entered pursuant to section
3A 25-9 of this title, and that there are not
unpaid or pending any claims of creditors of the
decedent presented to the fiduciary pursuant to

chapter 25 of this title.
Source C 3 8192, as am L 1944, c 181, §2

Artficle 5 PROSECUTION OF BONDS

3A:8-22. Prosecution of bonds of fiduciaries.
Except where otherwise provided by law, when
the bond of a fiduciary given to any court or
to any judicial officer or clerk of any court, for
the faithful performance, by hlm,\of the duties
of his office as such fiduciary, 1s forfeited, said
bond may, without leave of any court, be prose-
cuted 1 any court of record by, and at the
expense of, an aggrieved party and i the name
of the state at the relation of such aggrieved
party
Source R S 2 26-216, L. 1948, ¢ 324, p 1302, §1

Note of Reporter Under the prior practice, suit on a
fiduciary’s bond was brought in the name of the
ordinary, and before suit was brought, a bond was
required of the prosecutor in order to mmdemnify the
ordinary against costs In that situation 1t was per-
haps appropriate to require leave of the prerogative
court before the suit was started However, now
that the sut 1s brought in the name of the state,
1t seems unnecessary to go through the formality
of requiring the aggrieved person, before he sues
on the bond, first to make an application to the su-
perior court for leave to sue

3A:8-23. Court in which to bring proceedings
to assess damages, to satisfy judgment or to
discontinue action. The moneys found due on
ithe fiduciary’s bond shall be applied toward
making good the damage sustained by reason
of the nonperformance of the conditions of the
bond Proceedings for that purpose, proceed-
mgs under sections 3A 824 to 3A 827 of this
title for the satisfaction of the judgment on
the bond, and proceedings under sections
3A 8-28 and 3A 829 for the discontinuance of
the action on the bond shall be taken 1 the
superior court if the action on the bond has been
brought 1 that court or the fiduciary 1s ac-
countable there, otherwise such proceedings shall
be taken 1n the county court where he 1s
accountable
Source R S 2 26-217, L. 1948, ¢ 324, p 1302, §2

Note of Reporter. Under the existing law where a judg”
ment 15 secured on a bond in an action at law
brought 1n any court, a special application must be
made to the superior court (formerly the prerogative
court) to direct how the moneys recovered should
be applied If a bond 1s not to be prosecuted except
with leave of the superior court, then probably the
superior court should appropriately assess the dam-
ages on the bond If, however, leave 1s not to be

=
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secured (as pr-rosed 1n section 3A 8-22), i1t would
seem to be better to have the assessment made 1n
the county court if proceedings as to the adminis-
tration of the estate are normally conducted there
and if the action on the bond 1s not brought in the
superior court

Where the action on the bond 1s brought in the
superior court i1t would seem to be efficient to en-
able that court in the same action to assess the
damages In fact, under article VI, section III, para-
graph 4 of the constitution, legal and equitable
relief must be granted in any cause so that all
matters i controversy between the parties must be
completely determined See proposed new Rule
3 924

3A:8-24. Notice to claimants. If any bond
given by a fiduciary 1s forfeited and prosecuted
o judgment 1n any court of record, and 1t 1s
made to appear to the superior court, or as
provided 1n section 3A 8-23, the county court, by
petition filed by any surety agamst whom judg-
ment has been rendered upon such bond, that
the damages sustained by the nonperformance
of the condition of such bond, together with costs
of action and execution fees thereon, have been
fully satisfied so far as such surety shall have
been able to ascertain such damages, the court,
upon application on such surety, may make an
order directing such surety to give public no-
tice to all persons aggrieved by the forfeiture
of such bond, to bring in their debts, demands
and claims against the estate in charge of the
fiduciary, under oath within 3 months from the
date of such order Such notice shall be ad-
vertised, commencing within 20 days of the date
of the order, for 6 weeks successively, once 1n
each week, 1n 1 or more of the newspapers of
this state, as may be directed 1n the order Any
further notice, if the court may deem 1t necessary,

shall also be given
Source 2 26-218, L. 1948, c 324, p 1302, §3

3A:8-25. Presentation of claims. Debts, claims
and demands ordered to be brought in, pursuant
to this act, shall be presented by the respective
claimants 1n writing, verified by oath, setting
forth the amount and particulars thereof, or the

bringing i of the same shall be of no effect
Source 2 26-219, L 1948, c 324, p 1303, §4

8A:8-26. Exceptions; trial. The surety may
except to any claim, debt or demand, and there-
upon the same shall be tried as the court may
direct, and the court may, 1f the same be not
proved on trial to 1ts satisfaction, disallow and
reject 1t
Source 2 26-220, L 1948, ¢ 324, p 1303, §5

3A:8-27. Saftisfaction of judgment. After ex-
piration of the time limited 1n the order the court
may, upon proof to its satisfaction that notice
has been advertised as directed and that no
claims, debts or demands have been presented-
or that all claims, debts or demands presented
and allowed have been fully paid and satisfied
by the surety, or otherwise, order satisfaction

of the judgment to be entered pursuant to law
Source 2 26-221, L. 1948, ¢ 324, p 1303, §6

3A:8-28. Application to have action discon-
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tinued. In any action on the bond of a fiduciary,
the surety before judgment may apply by peti-
tion to have the action discontinued The appli-
cation shall be made to the superior court or
the county court, as provided 1in section 3A 8-23
The court shall thereupon appomnt a time and
place to hear the application and direct what
notice, 1f any, of such application be given to
the persons aggrieved by the forfeiture of the
bond.

Source 2 26-222

Note of Reporter As the.law stands presently, an ap-
plication to discontinue an action on a fiduaiary’s
bond must always be made to the superior court
(formerly the prerogative court) even though the
action 1s pending in the county court It would
seem to be better, where the estate 1s being admin-
1stered 1n the county or surrogate’s court, to have
such application made to the county court if the
bond has been required by the county court or the
surrogate 2

3A:8-29. Discontinuance of action. If 1t shall
appear on the hearmmg that all damages sus-
tamned by reason of the forfeiture of the bond
have been paid so far as the surety shall have
been able to ascertain, the court may direct that
the action be discontinued upon payment of

taxed costs of such suit
Source 2 26-223, L. 1948, ¢ 324, p 1304, §8
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3A.8-30. Unsatisfied claims. If the claim of
any person aggrieved by the forfeiture of such
bond shali remain unsatisfied after the discon-
tinuance of such action, such person may re-
prosecute such bond, i1n the same manner as if

the action had not been instituted on the same
Source 2 26-224, L. 1948, ¢ 324, p 1304, §9

Note of Reporter As indicated in the Note of Reporter
to 3A 8-22, leave of the superior court 15 not deemed
necessary

3A:8-31. Bonds not invalidated because of
abolition of certain offices or courts. No bond
heretofore given by any fiduciary for the faithful
performance, by him, of the duties of his office
as such fiduciary, to any court or to any judicial
officer, or eclerk of any court abolished by the
Constitution of 1947, shall be invalidated or ren-
dered void by reason of the abolition of the office
of ordinary, or of chancellor, or of any such court,
clerk, register or judicial officer, but the same
shall remain 1n full force and effect, and if
forfeited, may be prosecuted in accordance with

the provisions of this article
Source 2 26-225, L 1948, ¢ 324, p 1304, §10

Chapter 9. INVENTORIES.

Section

3A 9-1 General requisites

3A 9-2 Inglerclltory and appraisement to be made and
e

3A 9-3 Blank

3A 9-4 Appomntment of appraisers

3A 95 Property to be included in inventory and

appraisement

3A:9-1. General requisites. No 1nventory shall
be received or admitted to be proved which

1s not full and specific 1n its details.
Source R S 3 9-1

3A:9-2. Inventory and appraisement to be made
and filed. An executor or administrator may
or, 1if required by the court wheremn he 1s ac-
countable or if the exemption for the benefit of
the family of the decedent 1s to be set forth
as provided by section 3A 9-7 of this title, shall
make a true and perfect inventory of the personal
property of his decedent and cause a just ap-
praisement thereof to be made by 2 discreet and
mmpartial persons

The court shall not require an mventory and
appraisement to be filed until after the lapse
of 3 months after the grant of letters, except
that 1f such an exemption is to be set off, the
iventory and appraisement shall be made before
the lapse of that period
Source R S 3 9-2
Note of Reporter This states the present law

Section

3A 9-6 Proof of mventory and exempt list

3A 9-7 Exemption for benefit of widow and child
3A 9-8 Selection of property to be exempted

3A 9-9 Inventory of guardian after appointment,
3A 9-10 Blank

3A 9-11 Blank

3A:9-3. Blank

Note of Reporter The above section 18 now covered
by 3A 9-2
The application by an interested person to compel

an inventory has been stricken as procedural See
proposed new Rules 3 94-4 and 5 3-6
3A:9-4. Appointment of appraisers. If an

mmventory and appraisement 1s to be filed, the
appraisers shall be chosen by the executor or
admumstrator subject to the approval of the
superior court or surrogate, except 1n cases where
1t shall be necessary to set off the exemption
for the benefit of the family of the decedent as
allowed by section 3A 9-7 of this title, in which
event the executor or admimistrator shall apply
to the surrogate of the county wheremn the
decedent resided at his death, or to the superior
court, as the case may be, who shall thereupon
appomt 2 discreet and judicious persons of such
county as appraisers who are neither mnterested
1n the estate nor of kin of the decedent’s widow
or child. Such appraisers shall, before en-
tering upon the duties of their appointment, be
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severally sworn before the surrogate, or a person
authorized to administer oaths, faithfully, hon-
estly and impartially to appraise the property
according to 1fs true and intrinsic value without
reference to what the same might be supposed

to bring at a sale by vendue
Source R S 3 9-4

3A:9-5. 'Property to be included in inventory
and appraisement. The appraisers shall make an
mventory and appraisement of all the personal
property whereof the decedent died possessed
Source. R S 3 9-5

8A:9-6. Proof of inventory and exempt list.
The mventory of an executor or administrator,
which 1s to be filed, shall be proved by his oath
that the same 1s just and true, and by the oath
of the appraisers, or 1 of them, that the per-
sonal property specified i the inventory was
appraised at its just and true values according
to their or his best judgment If only 1 of the
appraisers be sworn 1t shall be added that the
other appraiser was present at the same time
and consented to the valuation and appraisement
Such oaths shall be taken before any person
qualified to administer oaths in this state and
the same shall be mndorsed on the inventory
filed with the surrogate or clerk of the superior
court, as the case may be

If personal property of the decedent shall have
been set off for the benefit of the family, the
executor or administrator shall also verify by
his oath the list of property selected therefor

and file the same with the mventory.
Source R S 3 9-6

3A:9-7. Exemption for benefit of widow or
child. The wearing apparel of any person who

ACCOUNTING
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3A:104

shall die leaving a family residing 1n this state,
and his personal property to the value of $200°00,
shall be reserved to and for the use of his family
against all creditors, and before any distribution
or other disposition thereof This section and
sections 3A 9—4 and 3A 9-8 of this title shall not
be permitted to conflict with the will of the
decedent Every person residing in this state
at the time of his death and leaving surviving
him a widow or child who shall reside in his
family at his death, shall be deemed to have left

a family entitled to the benefits of this section
Source. R S 3 9-7

3A:9-8. Selection of property to be exempted.
From the completed immventory, the widow of
the decedent, or his executor or administrator
may select personal property to the value of
$20000 and a List of the property selected shall
be annexed to the inventory Personal property
so selected shall thereupon become the property

of the family and remain for their use
Source R S 3 9-8

3A:9-9. Inventory of guardian after appoint-
ment. Every guardian may, and 1f required by
the court wherein he 1s accountable shall, file
with the surrogate of the proper county or the
clerk of the superior court, as the case may be,
an mventory, under oath, of all the real and
personal property which he shall have received
or of which he has taken possession The court
shall not require an mventory and appraisement
to be filed until 3 months have elapsed after the

grant of letters
Source R S 3 9-9

3A:9-10. Blank
3A:9-11. Blank.

Chapter 10. ACCOUNTING.

Section
Article 1. When Unnecessary.
3A 10-1
to
3A 10-3 Blank
3A 104 ' Guardian or trustee filing release by ward or

cestur que trust

Article 2 Requirements and Proceedings

3A 10-5 TFirst account of certain fiduciaries

3A 10-6 Intermediate accounts of certain fiduciaries
3A 10-7 Blank

3A 10-8 Account and bond required of cofiduciary
SA 109 Account by representative of deceased fi-

duciary
3A 10-10 Blank
3A 10-11 Allowance of 1ntermediate accounts of

guardians, exceptions to account
Article 1 WHEN UNNECESSARY

3A:10-1
to
3A:10-8. Blank

3A:10-4. Guardian or trustee filing release by

Section
3A 10-12 Exceptions, hearing

3A 10-13 Defimitions, statements or nformation re-
garding assets as part of account, effect
of judgment allowing account

Aiticle 3. Non-testamentary Trustees.

3A 10-14 Non-testamentary trustee defined

3A 10-15 Account of personal property and of rents of
real estate

3A 10-16 Fees of surrogate

Article 4, Certain Expenditures Authorized

3A 10-17 Rental of safe deposit box, expenses of safe-
keeping of securities

3A 10-18
to
3A 10-22 Blank.

ward or cestui que trust. A guardian or testa-
mentary trustee need not render or settle his
account 1f he files, 1n the court wheremn he was
appointed, a release or discharge from the ward
or cestw1 que trust, providing such w‘ard or
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cestur que trust 1s of full age and 1s mentally
competent

Such release or discharge shall be executed
and acknowledged as provided for deeds of real

estate to be recorded
Source R S 3 104

Article 2 REQUIREMENTS AND PROCEEDINGS

3A:16-5. First account of certain fiduciaries.
An executor or administrator may or, if required
by the superior court or the county court of the
county in which he was appointed, shall settle
his account in that court, but the court shall not
require him to account until after the lapse of 1

year after his appomtment
Source R S 3 10-5
Note of Reporter This states the present law

3A:10-6. Intermediate accounts of certain fi-
duciaries. A glardian or trustee shall settle his
account 1n the superior court, or if he was
appointed by the surrogate or county court of
any county, then in the county court of the
county, once in 3 years, and oftener i1f required
Souice R S 3 10-6

3A:10-7. Blank.

3A:10-8. Account and bond required of co-
fiduciary. Upon good cause shown, the county
court or the superior court, as the case may be,
may order and direct each cofiduciary to ac-
count for all assets which may have come mto
his hands

Upon good cause shown, the county court or
the superior court may also require a fiduciary
to give bond, n a sum and with sureties to be
approved by the court, to each of his cofiduciaries
to indemnify them against loss due to his neglect,
default or breach of trust or to give a like bond
to the superior court, conditioned for the faithful
performance of his duties as such fiduciary and
the proper disposition of all assets then in, or
thereafter to come into, his hands
Source. R S 3 10-8

3A:10-9. Account by representative of de-
ceased fiduciary. When a fiduciary dies without
having filed an account or fully settled and ob-
tained an allowance of an account of the ad-
mimstration of the estate that has come into
his hands, the legal representative of the de-
ceased fiduciary may settle the account in the

court in which the fiduciary was accountable
Source R S 3 10-9

3A:10-10. Blank.

3A:10-11. Allowance of intermediate accounts
of guardians; exceptions to account. A judgment
setting a guardian’s intermediate account shall
not be conclusive. If at any time after the
Judgment any item appearing 1n the account be
excepted to by the ward or his representative
or other party imterested, he must prove or
show the falsity or injustice thereof unless no-
tice on his behalf shall have been given at the

ADMINISTRATION OF ESTATES—DECEDENTS AND OTHERS
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time of the settlement of the account that such
article would be excepted to and a memorandum
of that notice shall have been entered of record

or entry thereof requested
Source R S 3 10-14

3A:10-12. Exceptions; hearing. On exceptions
to an account of a fiduciary, the court or any
party interested therem may examile the ac-
countant, on oath, concerning the truth and fair-

ness of the account
Source R S 3 10-16

3A:10-13. Definitions; statements or informa-
tion regarding assets as part of account; effect
of judgment allowing account.

a For the purpose of this section, “fiduciary”
shall iclude “cofiduciary”, and shall mean execu-
tor, administrator, testamentary or non-testa-
mentary trustee, guardian, and any other person
occupying any other lawful office or employment
of trust, “cofiduciary’” shall mean 1 or more of
2 or more fiduciaries serving 1 any fiduciary
capacity, “account” shall mean any intermediate
or final account of any fiduciary or cofiduciary,
except that for the purposes of paragraph e, it
shall. not include any intermediate account of a
guardian

b Whenever, in the superior court or in the
county court, 1n an account, or in a complamnt
annexed to, accompanymg or pertaming to an
account, or 1n any schedule, appendix or ad-
dendum annexed to the complaint or annexed
to the account whether or not referred to in the
complaint or account as being so annexed, there
shall be set forth or appear statements or lists
of or mformation as'to the securities, mvest-
ments or other assets i a fiduciary’s hands at
the close of the period covered by the account
or at any other time or times durmg the period
covered by the account, or there shall be so
set forth or appear statements of or information
as to changes made 1n securities, investments or
other assets during the period covered by the
account, or there shall be so set forth or appear
allegations of or information as to other acts,
transactions, matters or things, of any nature
or kind, done or omitted by the fiduciary during
the period covered by the account, the complaint
and such statements or lists of or information
as to such securities, investments or other assets,
and such statements of or information as to
such changes 1n such securities, investments or
other assets, and such allegations of or informa-
tion as to such other acts, transactions, matters
or things, shall be part of the account

¢ A judgment allowing an account, after due
notice, shall be res adjudicata as to all excep-
tions which could or might have been taken to
the account, and shall constitute an approval of
the correctness and propriety of the account,
the legality and propriety of such securities,
mmvestments and other assets, the legality and
propriety of such changes in securities, mmvest-
ments or other assets, and the legality and pro-
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3A:10-14
priety of all such other acts, transactions, matters
and things, and also shall exonerate and dis-
charge the fiduciary from all claims and demands
of all mnterested parties and of all those 1n privity
with or represented by such interested parties,
except for the securities, mmvestments and other
assets 1 the fiduciary’s hands at the close of
the peridod covered by the account, and except
msofar as exceptions to the account shall be
taken and sustained, and except for assets which
may come Into the fiduciary’s possession after

the close of the period covered by the account.
Source R S 3 10-18, as am L. 1947, ¢ 398, p 1250, §1

Article 3 NON-TESTAMENTARY TRUSTEES

3A:10-14. Non-testamentary trustee defined.
As used 1n section 3A 10-13 and sections 3A 10-15
to 3A 10-21, the term “non-testamentary trustee”
means any owner of real or personal property
who holds title thereto subject to equitable
duties to deal with such property for the benefit
of another or others arising from an express
mtention to create such duties manifested 1n
writing otherwise than by a will or other testa-

mentary disposition of such property.
Source R S 310-23, L 1938, ¢ 108, p 228, §1

3A:10-15. Account of personal property and of
rents of real estate. Any non-testamentary
trustee shall have the right, in addition to and
not in lmitation of any other remedy now or
hereafter provided by law, from time to time
to settle his mtermediate and final accounts i

the county court
Source R S 310-24, L. 1938, ¢ 108, p 228, §2

COMMISSIONS

3A:11-2

3A:10-16. Fees of surrogate. The surrogate
shall receive for filing, auditing, and reporting to
the court the accounts of non-testamentary trus-
tees the same fees as are now or may hereafter
be provided by law m the case of accountings by

other fiduciaries.
Sowice R S 31029, L. 1938, ¢ 108, p 229, §7

Article 4 CERTAIN EXPENDITURES AUTHORIZED

3A:10-1%7. Rental of safe deposit box; expenses
of safe-keeping of securities. A fiduciary may
mclude as a part of the lawful expense of execut-
g his trust such reasonable sum paid to a
bank, trust company or safe deposit company
organized under the laws of this state, or to a
national bank domg busmness 1 this state, for
safe deposit box rental for the safe-keeping of
the securities of the trust, as may be allowed
by the court in which he 1s required to account
A fiduciary who holds under a lease or owns
a vault within this state may include as a part
of the lawful expense of executing his trust such
reasonable sum for the safe-keeping of the se-
curities and other property of the trust in said
vault as may be allowed by the court in which he

1s required to account
Source R S 3 10-22, as am L. 1939, ¢ 125, p 434, §1

3A:10-18

to
3A:10-22. Blank

Chapter 11. COMMISSIONS.

Section

3A 11-1 Allowance 1n general

3A 11-2 Computation of commissions, rates

3A 11-3 Commissions on real estate

3A 11-4 Commissions of non-testamentary trustee
3A 11-5 Provision 1n will for specific compensation

o -

3A:11-1. Allowance in general. Allowance of
commissions on corpus 1n excess of $50,000 to
executors, administrators, administrators with
the will annexed, guardians, trustees under a
will and fiduciaries appomnted under chapter 41
or 42 of this title for the estate or property, or
any part thereof, of an absentee, shall be made
with reference to thewr actual pams, trouble and
risk 1n setthing the estate, rather than in respect

to the quantum of the estate
Source R S 3 11-1, as am L. 1939, ¢ 134, p 456, §1

3A:11-2. Computation of commissions; rates.
On the settlement of accounts of executors, ad-
ministrators, admimstrators with the will an-
nexed, guardians, trustees under a will, and
fiduciaries appomnted under chapter 41 or 42 of
this title for the estate or property, or any part

Section

3A 11-6 Disputes between fiduciaries as to appor-
tionment

3A 11-7 Fiduciary removed from office, forfeiture of
commissions

3A 11-8 1Legal fees for attorney also serving as fi-
duciary

thereof, of an absentee, their commissions over
and above their actual expenses shall be com-
puted upon the following rategs

On all income that comes 1ﬁ‘to their hands, 5%,
without court allowance’thereof

On all corpus that comes into their hands 5%
In cases where corpus receipts do not exceed
$50,000 and 1n cases i which the corpus receipts
exceed $50,000, 5% on the first $50,000 of corpus
and on the excess of $50,000 of corpus such per-
centage as the court may determine on the
intermediate or final settlement of thewr ac-
counts, according to actual services rendered, but
not to exceed 5% of the corpus receipts, pro-
vided, however, that i1f there are more than 2
fiduciaries, the court may allow corpus com-
missions 1n excess of 5% at the rate not ex-
ceeding \1% for each additional fiduciary, and

[Title 3A, p. 435]

B



3A:11-3

provided, further, that in any case in which the
admimistration of the fiduciary or fiduciaries has
extended or extends beyond a period of 25 years,
corpus commissions for such additional years
may be allowed at the rate not exceeding one-
fifth of 1% per annum, irrespective of the num-

ber of fiduciaries.
Source C 3 11-22, I, 1949, ¢ 225, p 710, §1, C 3 11-21,
L 1942, ¢ 258, p 702, §1

3A:11-3. Commissions on real estate When
a fiduciary comes intc the possession of real
estate and such real estate 1s not sold during
the administration of the estate, trust or guard-
1anship, the reasonable value thereof may be
considered corpus receipts for the purpose gf

ﬁxmg COrpus commissions
Source C 3 1121, L. 1942, ¢ 258, §1

Note of Reporter The above proposed statute extends
the present law 1n these respects

First, 1t covers a guardian as well as an executor,
administrator cta or trustee, second, 1t applies
not only to real estate which comes into possession
of the fiduciary on the death of a decedent, but also
to real estate acqured subsequent to the creation
of the estate or trust, as where real estate 1s acquired
on the foreclosure of a mortgage (which under the
statute 1s to be regarded as assets of the fiduciary)

3A:11-4. Commissions of non-testamentary
trustee. On the settlement of the account of a
non-testamentary trustee, as defined i section
3A 10-15 of this title, the court shall allow him
such fees or commissions as may have been
agreed upon by the mstrument creating the trust,
and 1n the absence of any express provision con-
cerning fees and commissions, shall make such
allowance therefor as would be payable to a
fiduciary under this chapter for the same or

similar purposes

Source C 3 10-30, L. 1938, ¢ 108, §8

Note of Reporter This statute, which was formerly ap-
plicable solely to prerogative court and orphans’
court actions, becomes under the revision applicable
to actions 1n the nature of chancery court actions

Chapter 12. DISCHARGE AND

Section
3A 12-1 Discharge from office of fiduciary, account,
allowances .
3A 122 Discharge from particular trﬁst, effect
3A 12-3 Joint application for discharge
3A:12-1. Discharge from office of fiduciary;

account; allowances. A fiduciary may be dis-
charged from the further duties of his office by
the superior court when the appomtment was
made or letters were 1ssued by that court or the
surrogate of the county

The court shall examine into the matter and
1f sufficient reason for the discharge appears the
court may grant 1t unless the discharge will be
prejudicial to the estate or persons interested
therein or for any other reason the discharge
ought not to be granted

A discharge so granted shall discharge the fidu-
ciary of all further duties of his office except

ADMINISTRATION OF ESTATES—DECEDENTS AND OTHERS
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3A:12-2

3A:11-5. Provision in will for specific com-
pensation. Where provision 1s made 1 a will
for specific compensation to a fiduciary or fidu-
ciaries, such compensation shall be deemed full
payment for services in lieu of commissions as
set forth 1n,3A 11-2, unless said fiduciary or
fiduciaries shall by writing filed with the surro-
gate or clerk of the superior court renounce

such specific compensation
Source R S 3 11-5

3A:11-6. Disputes between fiduciaries as to
apportionment. When a difference arises between
fiduciaries accounting in the superior or county

court, concerning the apportionment of com-
missions between them, such court shall de-
termine the same, having regard to their
respective services
Source R S 3 11-6

3A:11-%7. Fiduciary removed from office; for-

feiture of commissions. Where a fiduciary 1s
removed by the superior or county court for any
cause, the court may direct that his commission

be forfeited
Source R S 3 11-7

3A:11-8. Legal fees for attorney also serving
as fiduciary. On the settlement of the account
of a fiduciary in the superior or county court,
if the fidueciary 1s a duly licensed attorney of this
state and, as such, shall have performed pro-
fessional services mn addition to his fiduciary
duties, the court before which the aeccount shall
be presented for settlement shall, in addition
to the commissions provided by section 3A 11-2,
allow him a just counsel fee If more than 1
fiduciary shall have performed such professional
services, the court shall apportion the fee among
them according to the services rendered by them

respectively
Soumrce R S 3 11-8

REMOVAL OF FIDUCIARIES.

Section
3A 124 Removal for cause ©
3A 12-5 Discharge or removal not to release fiduciary

or sureties from certain liabilities

accounting for and paymng over the money and
assets with which he 1s chargeable by virtue of
his office

If the fiduciary 1s discharged the court shall
make such orders respecting his commissions as
may be just and equitable
Source R S 3 12-1

3A:12-2. Discharge from particular trust;
effect. Where a fiduciary 1s appomnted by a will
to perform a particular trust thereunder, he may
be discharged from the performance thereof by
the superior’court when the appomntment was
made or letters were 1ssued by that court, or
by the county court when the appommtment was
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made or letters were 1ssued by that court or the
surrogate of the county

The court may grant such discharge and the
fiduciary shall be thereby relieved of all further
duties and liabilities with respect to such trust,
except accounting for and paying over all monéys
or assets pertaming to the trust, for which he 1s

accountable, to his successor
Source R S 3 12-2

3A:12-3. Joint application for discharge. When
there 1s more than 1 fiduciary they may all, or

any 1 or more of them, be discharged
Source R S 3 12-3

3A:12-4. Removal for cause. The superior
court or the county court, according to whether
the appommtment was made or letters were 1s-
sued by the superior court or the appointment
was made or letters were i1ssued by the county
court or surrogate, may remove a fiduciary from
office when

a After due notice of an order or judgment
of the court so directing, he neglects or refuses,
within the time fixed by the court, to file an n-
ventory, render an account or give security or
additional security,

b After due notice of any order or judgment
of the court made under 1its proper authority, he
neglects or refuses to perform or obey the same
within the time fixed by the court; or

ACTIONS BY OR AGAINST FIDUCIARIES

)

3A:13-3

¢ When mn an action for the removal of the
fiduciary, 1t appears that—

1 The fiduciary has embezzled, wasted or mis-
applied any part of the estate committed to his
custody, or has abused the trust and confidence
reposed 1n him,

2 The fiduciary has removed from the state or
does not reside therein and neglects or refuses to
proceed with the administration of the estate and
perform the duties and trusts devolving upon him;

3 The fiduciary 1s of unsound mind or mentally
incapacitated for the transaction of business, or

4 One of 2 or more fiduciaries has neglected or
refused to perform his duties or to join with the
other fiduciary or fiduciaries 1n the administration
of the estate committed to their care whereby the
proper administration and settlement thereof 1is

or may be hindered or prevented
Source R S 3 124

3A:12-5. Discharge or removal not to release
fiduciary or sureties from certain liabilities. The
discharge or removal of a fiduciary for any cause
authorized by this subtitle shall not release or
discharge him or his surety or sureties, or any
of them, from hability for the estate, or any
part thereof, which has been received or ought
to have been received by him or them, or for
any neglect, default, miscarriage or breach of

trust in the execution of his office.
Source R S 3 12-5

Chapter 13. ACTIONS BY OR AGAINST FIDUCIARIES.

Section
Article 1 TIn General

3A 13-1 Action by gqualifying executors alone

3A 13-2 Action by majority of 4 or more fiduciaries

3A 13-3 Several fiduciaries sued, judgment and exe-
cution

3A 134 Admiistrators of any kind may sue or be
sued

3A 13-5 No action against executor or administrator
within 6 months, exceptions

3A 13-6 Actions against fiduciaries, proof of proper
administration

3A 13-7 Action mstituted by or against foreign fidu-
ciary ,

3A 13-8 Substitution of foreign executor or adminis-
trator 1n pending action

3A 13-9 Foreign fiduciary, security for costs

3A 13-10 Recovery of damages for injury to property

subsequently transferred

Article 1 IN GENERAL
3A:13-1. Action by qualifying executors alone.
The executor or execlitors who qualify may main-
tain an action in any court of this state with-
out jomning any executor who has renounced or

failed to qualify.
Source R S 3 13-1

3A:13-2. Action by majority of 4 or more
fiduciaries. When 4 or more fiduciaries qualify
under a will, a majority thereof may bring any
action 1 any court of this state, in the names
of the majority, on a debt, note, bond or obliga-
tion due to thewr decedent An action so brought

Section \ 0
Article 2 Discovery.

3A 13-11 Discovery of assets m action by fiduciary
3A 13-12 Discovery in action against fiduciary

Article 3 Power of Attorney for Service of Process

3A 13-13 ‘“‘Process’ defined

3A 13-14 Fiduciary to file power of attorney, requisites
of power

3A 13-15 Service of process

3A 13-16 Nonresident fiduciaries heretofore em-
powered, notice to file power of attorney

3A 13-17 Grants to fiduciary voided upon failure to file
power of attorney, appointment of sub-
stitute

3A 13-18 Construction of powers of attorney heretofore
filed

and judgment recovered thereon in the names of
such majority shall be as vahd and, effectual as
1if brought by and in the names of all the qualified

fiduciaries
Source R S 3 13-2

3A:13-3. Several fiduciaries sued; judgment
and execution. In a civil action 1n any court of
this state agamst 1 or more executors or ad-
ministrators, such of them as are returned
served shall answer to the plamntiff on behalf of
all of them

If, 1n such an action, judgment go for plaintiff
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he shall have judgment and execution against all
the executors or admimstrators named in the
process, to be made of the personal property of

the decedent
Source R S 3 13-3

3A:13-4. Administraters of any kind may sue
or be sued. Administrators, of whatever kind or
description they may be, shall have actions to
demand and recover, 1n the same manner as
executors, the debts due to the decedent, and
shall answer to others, to whom the decedent
was holden and bound, in the same manner as
executors shall answer, and shall be account-

able as are executors
Souzce R S 3 134

3A:13-5. No action against executor or ad-
ministrator within 6 months; exceptions. To en-
able executors or administrators to examine into
the condition of the estate and to ascertain the
amount and value thereof and the debts to be
paid therefrom, no action, except for funeral
expenses, shall be brought or mamtained agamst
executors or admimstrators within 6 months
after probate or letters of admnistration have
been granted, as the case may be, unless by
special leave of the court wherem the action 1s
brought, and, i1f such leave 1s given, no execution

shall 1ssue within the said period of 6 months
Source R S 3 13-5

3A:13-6. Actions against fiduciaries; proof of
proper administration. The onmussion of a fidu-
clary, 1 an action against him in a representative
capacity, to plead that he has fully administered
the estate, or to plead the extent to which he
has administered the same, shall not preclude
him, in an action agammst him personally on a
judgment obtained in the original action against
him 1n representative capacity, from proving his
due admimistration of the estate, but he must
give notice, 20 days before trial, of his mtention

to prove such administration
Source R S 3 13-6

3A:18-7. Action instituted by or against
foreign fiduciary. Any fiduciary by virtue of
letters or authority obtained in another state,
country or jurisdiction upon the estate of any
person who died a resident of such state, country
or jurisdiction, or as to any ward resident there-
m or trust established under the laws thereof,
may mamtam, or be made a party defendant
to, any action 1 any court of this state, as if
his letters had been granted in this state, pro-
vided that prior to, pending or subsequent to
the action, there be filed in the office of the
clerk of the superior court an exemplified copy
of his letters testamentary or of administration
or, 1f the action affects real estate in any county
of this state, then either in said office or the

office of the surrogate of that county.
Source R S 3 13-7, as am 1L, 1938, ¢ 140, §1

3A:13-8. Substitution of foreign executor or
administrator in pending action. If after the
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mstitution of any action 1mn any court of this
state a party dies resident in another state,
country or jurisdiction and the claim 1s not
extimmguished by his death, his executor or ad-
mimistrator by virtue of letters obtained in that
stdte, country or jursdiction may jomn himself
or be made a party defendant to the action
before or after the judgment, as if his letters
had been granted in this state; provided that
pending or subsequent to the action, there be
filed 1n the office of the clerk of the court an
exemplified copy of his letters testamentary or
of administration or, i1f the action affects real
estate 1n any county ‘of this state, then either
m the office of the clerk of the superior court

or the office of the surrogate of that county
Source R S 2 26-25 and 26, ¢f Rule 3 25-1

3A:13-9. Foreign fiduciary; security for costs.
When a fiduciary referred to in sections 3A 13-7
and 3A 13-8 1s plamtiff m the action, security
for cost may be required from him as m the case
of nonresidents

Source R S 313-Tand R S 22626, R S 3 13-7, as
am I, 1938, ¢ 140, p 295, §1 _

3A:13-10. Recovery of damages for injury to
property subsequently transferred. A person in-
jurmg, damaging or destroying property while
mn the hands of a fiduciary shall be liable to the
fiduciary in an action for damages for the bene-
fit of his cestul que trust or persons in interest,
and the fiduciary’s right to substantial damages
shall not be affected by the: fact that he may
have transferred or conveyed the property to
his cestur que trust, or other person, after the
time of the injury, damage or destryction and

before action brought
Source R S 3 13-8

Article 2. DISCOVERY

3A:13-11. Discovery of assets in action by
fiduciary. The county court of the county where-
i letters testamentary or of administration,
guardianship or trusteeship were 1ssued, or the
superior court, 1f letters were 1ssued by that
court, may, upon representation by the fiduciary
of his belief that a person has possession of
personal property of his decedent, ward or trust,
or knowledge of the existence or whereabouts
thereof, require such person to appear before
1t and make discovery of his possession of, or
knowledge of the existence or whereabouts of
personal property of the decedent, ward or trust
by the production of books, papers or securities
relating to such estate, guardianship or trustee-
ship, or the examination of such person and other
withesses The court may take such proceedings
for the recovery of assets so discovered as may

be taken in like cases in the superior court
Source R S 3 139

\

3A:13-12. Discovery in action against fiduciary.
The county court of the county wherein letters
testamentary, of administration, '‘guardianship or
trusteeship were issued or the superior court,
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if letters were 1ssued by that court, may, if 1t
shall appear that such fiduciary may have
wasted, embezzled or musapplied the estate -
trusted to him, compel discovery to be made
of the condition of the estate by the production
of books, papers, securities and documents re-
lating to the estate, or the examination of such
fiduciary and other witnesses. The court may
take such proceedings for the protection of such
estate as may be taken 1n like cases 1n the

superior court
Source R S 3 13-10

Article 3 POWER OF ATTORNEY FOR SERVICE
OF PROCESS
3A:13-13. “Process” defined. The word “proc-

ess” as used m this article shall mclude any
summons, subpcena, writ, attachment and levy
thereunder, garnishment, rule, order, notice, de-
cision, judgment or execution and levy there-
under, or any other process whatsoever, that
may lawfully be 1ssued out of any court of this
state agamnst such fiduciary 1n any proceeding
affecting the estate which he may represent or
affecting the property or interest of any bene-
ficiary of, or interested 1n, such estate or against
the property or interest of any such beneficiary
which 1s held or claimed to be held by such fidu-
ciary for the account or benefit .of such

beneficiary.
Source R S 3 13-11

3A:13-14. Fiduciary to file power of attorney;
requisites of power. Every fiduciary, whether
or not a resident within this state, who 1s granted
letters testamentary or of administration, trus-
teeship or guardianship within this state or
authorty and power to act within this state in
his fiduciary capacity shall, at the time of the
grant, or before he undertakes to perform his
duties under said authority or power, file a
power of attorney with the surrogate of the
county or clerk of the court granting such letters
or authority and power, which power of attorney
shall be duly executed in writing, shall set forth
the post-office address, street and number, of
the fiduciary and, by sufficient language, con-
stitute the surrogate or clerk with whom the
same 15 filed, and his successors m office, his
true and lawful attorney to receive process affect-
g the estate in charge of the fiduciary, or any

Chapter 14.

PAYMENTS TO EXECUTORS, ADMINISTRATORS, ETC.
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mterest therem, with the same force and effect
as 1f the process were duly served on the fiduciary

within this state
Source R S 8 13-12, as am L 1941, c 138, p 467, §1

3A:13-15. Service of process. Service of proc-
ess, under the provisions of this article, shall be
made by leaving a copy of the process with the
surrogate or clerk, or with a deputy or a clerk
employed 1 his office, together with a fee of
$200 to be taxed 1n the costs

The surrogate, deputy surrogate or clerk shall
forthwith notify the fiduciary of such service by
mailing a letter with a copy of the process served

. 1nclosed, with full postage prepaid, directed to

the fiduciary at the post-office address given in

the power of attorney.
Source R S 3 13-13

3A:13-16. Nonresident fiduciaries heretofore
empowered; notice to file power of attorney. The
surrogate or clerk may, in his discretion, and
shall, upon request of any person nterested,
notify any nonresident fiduciary appointed prior
to April 14, 1930, to file with him the same power
of attorney that 1s required by section 3A 13-14
of this title. This notice may be served by mail-
g a letter with full postage prepaid, directed
to the fiduciary at the post-office address given
1 any power of attorney filed by him pursuant

to law prior to April 14, 1930
Source R S 3 13-14

3A:13-1%7. Grants to fiduciary voided upon
failure to file power of attorney; appointment of
substitute. If a power of attorney is not executed
and filed within 10 days after notice 1s served
upon the nonresident fiduciary, either in person
or by mail as may be directed by the court, or 1n
the manner prescribed by section 3A 13-16 of
this title, or if, at any time, the fiduciary re-
vokes a power of attorney already given, any
power or authority which may have been granted
to the fiduciary by any surrogate, judge or court
of this state shall forthwith be revoked by the
court which granted such letters or authorty

and power
Source R S 3 13-15

3A:13~-18. Consisruction of powers of attorney
heretofore filed. Powers of attorney filed by
fiduciaries pursuant to law prior to April 14,

1930, shall remain valid and of full effect
Source R S 3 13-16

PAYMENTS TO EXECUTORS, ADMINISTRATORS

AND TRUSTEES; IN GENERAL.

Section
3A 14-1 Payments to and acts by foreign™ fiduciary
before letters granted in this state, vahd-
ity
3A:14-1. Payments to and acts by foreign

fiduciary before lefters granted in this state;
validity. A payment by a resident or citizen of
this state to a fiduciary appointed in another

Section

3A 14-2 Payments to fiduciaries, receipts, applica-

tion of payments

state, of, or on account of, a debt due to his
decedent, made before letters are granted 1n
this state, shall be as valid and effectual as if
made to a fiduciary duly appomted 1n this state,
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and the foreign fiduciary may, before letters are
granted in this state, release and discharge real
or personal estate from a mortgage, judgment
or other lien or encumbrance held by his de-
cedent, with like effect as 1f he had received

letters 1n this state. -
Source. R S 3 14-1

3A:14-2. Payments to fiduciaries; receipts;
application of payments. The receipt, or acknowl-
edgment 1n writing, whether by deed or other-

ADMINISTRATION OF ESTATES—DECEDENTS AND OTHERS
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wise, given by a fiduciary for money paid to
and received by him by reason, or in the exercise,
of a duty, trust, or power, shall be full and suffi-
cient discharge for money therein expressed to
be received, and the person so paying shall be
thereby relieved of responsibility for the ap-
plication of the money and shall not be answer-
able for loss or misapplication, unless the
contrary be expressly declared by the mstrument
creating the duty, trust or power.

Source R S 3 14-2

Chapter 15. Blank.

Chapter 16.

Section

3A 16-1 Investments authorized in general

3A 16-2 Rehance on financial publications, fiscal
year, coverage, application of this chapter

3A 16-3 Record of participation certificates to be
kept

8A+16-4 TUnited States securities 1ssued on discount
basis

3A 16-5 Investment 1n senior parts of mortgages or
interests 1n mortgages

8A 16-6 Investment in mortgages or interests mn mort-
gages subject to assessments and reserved
rights

3A 167 Extensions or renewals of mortgages when
real estate valuation depreciated

3A 16-8 Corporate fiduciary may register securities
i name of nominee without disclosing fi-
duciary capacity

3A 16-9 Real estate mortgages, premium

3A:16-1. Investments authorized in general.

A fiduciary whose duty 1t may be to loan or
mvest funds intrusted to him in his fiduciary
capacity may, without special order of any court,
mvest and reinvest such funds, or any part there-
of, and the mcome derived therefrom, in any of
the following
UNITED STATES BONDS

a Stocks or bonds or interest bearmmg notes or
obligations of or guaranteed by the TUnited
States, or those for which the faith of the United
States 1s distinctly pledged to provide for the
payment of the principal and interest thereof, .

STATE BONDS

b Bonds or mterest bearing notes or other ob-
ligations of or guaranteed by this state or bonds
authorized by 1its laws issued or to be i1ssued by
any commission appointed pursuant to any law
of this state;
BONDS OF OTHER STATES, TERRITORIES

OR INSULAR POSSESSIONS

¢ Bonds of any state in the union or of any
territory or insular possession of the TUnited
States 1ssued by authority of the Ilegislature
thereof, provided such state, territory or insular
possession has not, within 120 days next pre-
ceding such mnvestment, defaulted in the payment
of any part of either principal or interest on
any of its bonds so 1ssued,

INVESTMENTS.

Section

3A 16-10 Guaranteed investments, premiums author-
1zed

3A 16-11 Investments by fiduciary legal when made
continued legal

3A 16-12 Continuance of testator’s investments 1n
certain cases

3A 16-13 Continuation of trust investments in non-
legals ¢

3A 16-14 Directions of court concerning retention of
1hvestments

3A 16-15 Sale of personalty and remvestment thereof
by guardian

3A 16-16 Investment of trust funds, change in con-
ditions, application to court

3A 16-17 Investment of moneys lawfully retained by
' fiduciaries

3A 16-18 Blank

MUNICIPAL OR SCHOOL BONDS

d Bonds or iterest bearing notes or obliga-
tions of any county, city, town, township, bor-
ough, wvillage or other municipal or political
subdivision of this state 1ssued under authority
of a law of this state, or in bonds of any public
school district, water district, union-graded school
district or regional board of education of this
state, or in refunding or renewal bonds of any
such school district, water district or board of
education 1ssued under authority of a law of
this state, provided, that at the time of making
any such mvestment the issuer of such bonds
shall not be in default in the payment of any
principal of or interest upon any bonds issued
by 1t,
BONDS OF COUNTIES, MUNICIPALITIES AND

SCHOOL DISTRICTS OF OTHER STATES

e Stocks, bonds, mterest bearing notes or ob-
ligations of any county, city, town, township,
borough, village or school district of any other
state of the union issued pursuant to the au-
thority of any law of such state; provided, that
such county, city, town, township, borough,
village or school district shall not have been i1n
default in the payment of any prinecipal or in-
terest on any of its stocks, bonds, interest bear-
g notes or obligations within 120 days next
preceding such investment, provided, that such
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county shall have a population of not less than
20,000 and that any such city, town, township,
borough, wvillage or school district shall have a
population of not less than 5,000;
REVENUE BONDS

f Revenue bonds 1ssued by a unit, provided,
that the unit shall not, at the time of making
the mvestment, be 1n default in the payment of
principal or of mterest on any of the revenue
bonds issued by 1t or in the performance of any
of the covenants, agreements or other provisions
of the revenue bonds issued by 1t and shall not
be mm default with respect to any of the pro-
visions or requirements of the enabling legisla-
tion relative to such revenue bonds, provided,
further, that such enabling legislation requires
the unit to fix, maintain and collect for the utiity
service furnished by the unit charges adequate
to pay the principal of and mterest upon all
revenue bonds payable from such revenues and
to provide for the operation and maintenance of
the utihty including provision for all repairs
and renewals, and all other charges and liens
whatsoever payable from such revenues and to
pledge a sufficient amount of such revenues for
the payment of prmcipal of and interest on
such revenue bonds and other obligations of the
unit having a lhien or charge on such revenues
equal to or prior to the lien or charge of the
revenue bonds thereon For the purposes of
this paragraph  “revenue bonds” mean any
bonds, including refunding bonds, or other in-
terest bearing obligations of a unit for the pay-
ment of the principal of and interest on which
the revenues derived from a utility owned or
operated by the unit which 1ssued such bonds
or obligations, are pledged, or any such bonds
or obligations additionally secured by a pledge
of the taxing power or other revenues of the
unit, ‘“unit” means a umt authorized to con-
struct, own or operate a utility as “utility” 1s
heremafter defined and includes any state, any
political subdivision of any state, any agency
or mstrumentality, corporate or otherwise, of
any state or of any political subdivision of any
state, mcluding but not by way of lmitation
any county, city, town, township, wvillage, au-
thority, district, commission, agency or instru-
mentality of any state or of any political
subdivision of any state, any commission, board,
agency or other public body, corporate or other-
wise, created by any act of congress or by any
state, or pursuant to a compact between any 2
or more states or between any 2 or more political
subdivisions, authorities, districts, commissions,
agencies or mstrumentalities of the same state,
or between any 2 or more political subdivisions,
authorities, districts, commissions, agencies or
mstrumentalities of any 2 or more states, or
any corporation which 1s wholly owned, directly
or mdirectly by any of the foregoing; “state”
means any of the United States and any terri-
tory or msular possession of the United States,
“enabling legislation” means any act or resolu-

INVESTMENTS
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tion of congress or of the legislature of any
state or of the legislatures of any states, or any
act, ordinance, resolution or other authorization
by or of a unit or by or of the governing body
of any unit, authorizmg or providing for the
1ssuance of revenue bonds, or any mortgage,
trust deed, trust indenture, trust agreement or
other instrument executed as security for
revenue bonds, “utility” means any waterworks
system, gas system, electric hght system, ex-
press or other highway or highways, bridge,
tunnel, ferry or other public utility service or
operation, or any combimation of 2 or more of
the foregoing, “system” means a supply or gen-
erating system, transmission or distribution
system or any combmation of supply, generating,
transmission or distribution systems, and all
appurtenances thereof,

BONDS OF THE DOMINION OF CANADA

AND PROVINCES

g Bonds, notes or other interest bearmng ob-
ligations 1ssued, guaranteed, or assumed by the
Dominion of Canada or by any of the provinces
of the Dominion of Canada,

RAILROAD BONDS AND EQUIPMENT
OBLIGATIONS

h (1) Bonds 1ssued, guaranteed, or assumed
by a railroad corporation organized and existing
under the laws of any state of the United States
or of the District of Columbia or of the United
States, the net earnings of which, including those
of any predecessor company or companies, be-
fore deduction of federal imcome and profits
taxes have been sufficient, mn any 3 of the 4
fiscal years next preceding the date of purchase,
to cover annual requirements for fixed charges,
mcluding contingent mterest on income bonds,
an average of 1% times, provided, that neither
net earnings nor fixed charges shall be deemed
to mnclude interest on bonds of its own or a
subsidiary or lessor company repurchased or
held as an mvestment by such railroad corpora-
tion; or mn bonds secured by mortgage upon a
railroad terminal, depot, tunnel or bridge used by
2 or more railroad corporations which have jointly
and severally guaranteed the payment of princi-
pal and interest of such bonds or have otherwise
covenanted or agreed to pay the same, at least 1
of which guarantors shall have net earnings as
above, or mn the bonds of any railway terminal
or dock company of this state, secured by first
mortgage on terminal or dock property fronting
on the Hudson river or New York bay and having
an assessed value for the purpose of taxation
1 excess of the amount of the entire issue of
bonds, and used and occupied as dock or
terminal facilities by any railroad now operating
in this state, provided, that no part of the princi-
pal or interest of such bonds 1s i default at
the time of making\ the mmvestment,

h (2) Mortgage bonds of a railroad corpora-
tion organized and existing under the laws of
any state of the United States or of the District
of Columbia or of the United States which are a
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first lien or a collateral first lien on at least
two-thirds of the mileage covered, of which at
least one-half said rail mileage shall be main
Iine mileage, the earnings of which allocable
to such mileage are estimated to be on the aver-
age at least 1% times nterest charges on
such bonds for any 3 of the 4 fiscal years
next preceding such imvestment; provided, that
such a railroad corporation shall not have been
i default on any part of the principal or in-
terest of any of its bonds within 120 days next
preceding such nvestment, except that non-
payment of contingent interest on immcome bonds,
‘or nonpayment of interest on any bonds on
which the payment of interest 1s discretionary
rather than fixed, shall not constitute such a
default. For the purpose of this paragraph,
should the earnings of a railroad not be sus-
ceptible to exact allocation under the ordinary
accounting methods of a railroad, information
as to earnings may be obtained from any finan-
cial, statistical, mvestment or other publication
or service referred to 1n paragraph a of section
3A 162 of this title;

h (3) Equipment obligations or certificates of
a railroad corporation organized and existing
under the laws of any state of the United States
or of the District of Columbia or of the United
States, secured by railroad equipment under
equipment or ear trust, lease or conditional sale,
or by first lien thereon;

BONDS SECURED BY FIRST MORTGAGE

1. Bonds or other obligations secured by first
mortgages on mmproved real estate in this state
or in the states of New York or Pennsylvania
mcluding improved farm lands therein, provided,
the amount of any such bond or other obligation
and mortgage shall not at the time of making
the investment therein exceed 60% of the esti-
mated worth of the real estate covered by the,
mortgage and the rate of interest shall not be
more than 6% per annum;

1. (a) Whenever a- fiduciary owns or has an
expressed or implied power of sale over any real
estate, or any interest or interests therein, how-
ever acqured, he may, in the exercise of dis-
cretion, sell such real estate, or such interest
or interests therein, upon such terms and con-
ditions as he shall deem to be for the best
mterests of the estate or trust, and, as an in-
cident to such sale, may invest in a bond or
other obligation secured by a purchase money
mortgage, which shall be a first lien upon the
real estate or interest or interests theremn sold,
in any amount up to but not exceeding 80% of
the sale price;

BONDS SECURED BY MORTGAGE ON
LEASEHOLD OF CAMP MEETING
ASSOCIATIONS
] Bonds secured by first mortgage on lease-
hold estates of real estate in this state of camp
meeting associations; provided, however, that
such real estate, except as to such leasehold,
1s free and clear of all liens and encumbrances

.
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of every kind and character whatsoever, pro-
vided, further, that such leasehold at the time
of the giving of said bond and mortgage has an
unexpired term of not less than 25 years, and
1s a lease of the entire interest in such real
estate, except the reversion thereof, provided,
further, that no nvestment shall be made 1n
excess of 60% of the appraised value of such
leasehold estate and the improvements thereon,
which appraisement may be made by a com-
mittee of any savings bank, banking institution,
trust company or insurance company, and, 1n
the case of an individual, by 2 persons ap-
pointed by any such individual for such purpose,
provided, further, that any such camp meeting
assoclation shall consent to the giving of such
bond and mortgage, subject, nevertheless, to
all the conditions of the lease, provided, further,
that no savings bank, banking mstitution, trust
company or insurance company, organized under
the laws of this state, and no person or cor-
poration acting as executor, admimstrator,
guardian or trustee shall make loans on lease-
hold estates of any such camp meeting associa-
tion until the camp meeting association shall first
have been approved for such purpose by the
commuissioner of banking and insurance of the
state of New Jersey,
UTILITY BONDS

k Bonds, notes or other evidences of 1n-
debtedness of any public utility corporation or-
ganized under the laws of any state of the
United States or of the District of Columbia or
of the Umited States, not less than 70% of the
gross operating revenues of which, on a con-
solidated basis, in the fiscal year next preceding
such 1nvestment, was derived from operation
of 1 or more of the following utility services,
viz electric light or power, telephone or tele-
graph, steam, manufactured gas, natural gas or
a mixture of manufactured and natural gas,
provided, that the gross operating revenues of
such corporation mcluding predecessor and con-
stituent corporations on a consolidated basis
shall have averaged not less than $2,000,000 00 per
annum for the 3 fiscal years next preceding such
mvestment; provided, further, that the net op-
erating revenues of such corporation on a con-
solidated basis, mcluding those of predecessor
and constituent corporations, after all operating
expenses and depreciation, but before state and
federal income and profits taxes, available for
fixed charges for rentals and interest, shall have
averaged annually for the 3 fiscal years next
preceding such investment not less than 1%
times the average annual requirements during
such period for such fixed charges, sub-
sidiary preferred stock dividends and minority
interests excluding intercompany items,

WATER COMPANY BONDS

1 The bonds, notes or other evidences of in-
debtedness 1ssued, guaranteed, or assumed by
a public utility corporation organized and exist-
ing under the laws of any state of the United
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States or of the District of Columbia or of
the United States not less than 80% of the
revenues of which are, at the time of making
such mmvestment, derived from the sale of water
to consumers through a distribution system
owned or leased by it, or which such corporation
has otherwise covenanted or agreed to pay or
cause to be paid, whether by lease, indorse-
ment, supplemental indenture or otherwise, pro-
vided, that the gross operating revenues of such
corporation, including those of predecessor and
constituent corporations, shall have averaged
not less than $500,000 00 per annum for the 5
fiscal years next preceding such nvestment,
provided, further, that the net operating revenues
of such corporation, mcluding those of predeces-
sor and constituent corporations, after all op-
erating expenses but before deducting charges
for depreciation, renewals and state and federal
income and profits taxes, available for fixed
charges for rentals and interest on all outstand-
g debt, shall have averaged annually for the
3 fiscal years next preceding such investment,
not less than 1% times the average annual re-
quirement durmng such period for such fixed
charges excluding intercompany items,
UTILITY PREFERRED STOCKS

m. Preferred stocks issued, guaranteed, or as-
sumed by a public utility corporation organized
and existing under the laws of any state of the
United States, or of the District of Columhbia,
or of the Umited States, not less than 70% of
the gross operatmmg revenues of which mn the
fiscal year next preceding such investment was
derived from the operation of 1 or more of
the following utility services, viz artificial gas,
the sale of natural gas or of a mixture of natural
and artificial gas, steam, electric light or power,
telephone, telegraph, or water, provided, that
such preferred stock shall be cumulative as to
dividends and shall not be preceded, as to claim
on dividends or assets of the corporation, in
case of liqudation or dissolution, by any other
class of stock; provided, further, that the gross
operating revenues on a consolidated basis of
such corporation, including those of predecessor
and constituent corporations, shall have aver-
aged not less than $5,000,00000 per annum for
the 3 fiscal years next preceding such jnvestment,
provided, further, that the mortgage bonds and
debentures of the corporation, if such are out-
standing, shall be legal investments under this
act; provided, further, that the net operating
revenues of the corporation on a consolidated
basis mcluding those of predecessor and con-
stituent corporations after all operating ex-
penses, taxes and depreciation shall have
averaged annually for the 3 fiscal years next
preceding such investment not less than 1%
times the average dividend requirements on
such preferred stock, any other equally rank-
mg preferred stock and for fixed charges for
rentals and 1nterest during such period, ex-
cluding intercompany items;
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INDUSTRIAL BONDS, ET CETERA

n The bonds, notes or other evidences of n-
debtedness of any industrial corporation or-
ganized under the laws of any of the following
any state of the United States, the District of
Columbia, the United States, the Dominion of
Canada or any province of the Dominion of
Canada, provided, that in each of the 3 fiscal
years next preceding such mvestment, the gross
revenues on a consolidated basis of the said
industrial corporation shall not have been less
than $10,000,000 00; provided, further, that the
balance of mmcome available for the payment of
mmterest, after deducting all operating expenses,
depreciation and taxes, except state, federal, or
provincial mncome and profits taxes, shall have
averaged annually for the 5 fiscal years next
preceding such nvestment, twice the average
annual interest charges, provided, further, either
that the current assets of said industrial cor-
poration on a consolidated basis, as shown by its
latest published statement prior to the making
of such investment, shall be at least 1% times
the current habilities, or that the difference be-
tween the current assets and current liabilities,
represented as net current assets or net work-
g capital, as shown by such latest published
statement, shall not be less than the total in-
debtedness of the corporation, excluding any
mdebtedness 1ncluded among the current
lhabilities;

INDUSTRIAL PREFERRED STOCKS

o Preferred stocks of any industrial corpora-
tion organized under the laws of any state of the
United States or of the District of Columbia
or of the United States; provided, that such
preferred stock shall be cumulative as to divi-
dends, provided, further,.that in each of the 3
fiscal years next preceding such mmvestment, the
gross revenues of the said industrial corporation
on a consolidated basis shall not have been less
than $10,000,000 00, provided, further, that the
balance of income available for the payment of
mterest and dividends on such preferred stock
and on any other preferred stock ranking equally
with or senior to such preferred stock together,
after deducting all operating expenses, deprecia-
tion and taxes, shall have averaged annually for
the 5 fiscal years next preceding such investment,
2% times the average annual interest charges
and preferred dividend requirements on such
preferred stock and on all senior and equally
ranking preferred stocks; provided, further,
either that the current assets of said industrial
corporation on a consolidated basis, as shown
by 1ts latest published statement’ prior to the
making of such investment, shall be at least
1% times the current hiabilities or that the differ-
ence between the current assets and current
lhabilities, represented as net current assets or
net working capital, as shown by such latest
published statement, shall not be less than the
total 1ndebtedness of the corporation and all
equally ranking and senior preferred stocks to-
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gether, excluding any 1ndebtedness 1ncluded
among the current habilities;
BONDS OF JOINT STOCK OR
FEDERAL LAND BANK

p Bonds 1ssued by a joint stock land bank
authorized to do business i this state or by a
federal land bank, organized pursuant to an act
of congress entitled “An Act to provide capital
for agricultural development, to create standard
forms of 1mvestment based upon farm mortgage,
to equalize rates of mterest upon farm loans,
to furmish a market for United States bonds, to
create government depositaries and financial
agents for the United States, and for other pur-
poses”, approved July 17, 1916 (12 U S C A.
§641 et seq );

In consolidated bonds of the 12 federal land
banks 1ssued under and pursuant to the above-
mentioned act of congress as now or hereafter
amended and known as the “federal farm loan
act”,

CERTIFICATES CF DEPOSIT AND
SAVINGS ACCOUNTS

q Interest bearing time certificates of deposit
of, or by making interest bearing time deposits
In savings or special interest accounts 1 any
bank, trust company, mutual savings bank or
stock savings bank or national bank doing busi-
ness 1 this state, including, where the fiduciary
1s such a corporation, such certificates of deposit
of or such deposits with itself i 1ts banking
department, provided, however, that a fiduciary
shall not invest more than $5,00000'of any 1
trust or estate in time certificates of deposit of,
or deposit more than $5,000 00 of any 1 trust or
estate as a time deposit 1, any 1 bank, trust
company, mutual savings bank, stock savings
bank or national bank dommg business m this
state mcluding 1itself where the fiduciary 1s such a
corporation,

INVESTMENTS LEGAL FOR
SAVINGS BANKS

r Any loans or securities which are or here-
after may be made lawful investments under the
statutes of this state, for savings banks of this
state;

SHARES OF SAVINGS AND
LOAN ASSOCIATIONS

s Shares of or accounts mm savings and loan
associations organized under the laws of this
state, or federal savings and loan associations
orgamzed under the laws of the United States,
the principal office of which 1s located mn New
Jersey, provided, that the accounts of the as-
sociation whether state or federally chartered
are msured by the federal savings and loan in-
surance corporation, pursuant to title 4 of an
act of congress entitled “national housing act”,
approved June 27, 1934 (12 U S C A §1724 et
seq ), supplemented or amended, or by any other
corporation created or organized under the laws
of the United States, which corporation 1s an
mstrumentality of the Umted States, prowvided,
however, that such mmvestment shall not exceed
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the aggregate amount for which any member or
mvestor of any such association shall be nsured,

BONDS SECURED BY MORTGAGE ON LANDS
ACQUIRED AT TAX SALE

t Bonds secured by mortgage, which shall be
a first lien upon real estate, the title to which
shall have been secured by the owner or prior
owners through a certificate of tax sale fore-
closed 1n the former court of chancery or the
superior court of New Jersey, provided, the real
estate shall be estimated to be worth at least
twice the amount loaned, and the rate of mterest
18 not less than 3% nor greater than 69% per
annum;

TRUST MORTGAGES AND PARTICIPATION
CERTIFICATES

u. Shares or parts of bonds secured by mort-
gage or bonds secured by trust mortgage, and
participation certificates or coupon bonds which
entitle the holder to a proportionate share mm a
series or number of mortgages and bonds, or

. extensions ‘or renewals thereof, deposited under

a trust agreement with a trust company, bank
or title guarantee corporation organized under
the laws of this state, or a national bank au-
thorized to do business 1 this state, provided,
that the securities authorized 1 this paragraph u
shall be a first lien upon improved real estate
and the amount secured by the mortgages shall
not, at the time the loan 1s made, exceed 60%
of the estimated worth of the real estate covered
by the respective mortgages and the rate of
interest not less than 3 nor greater than 6%
per annum; and provided further, that no share
or part of such bonds and mortgages or bonds
secured by such trust mortgage shall be sub-
ordinate to any other bonds 1ssued thereunder
or subordinate to any prior interest therein; and
provided further, that bonds and mortgages in
parts of which a fiduciary invests trust funds or,
i the case of trust mortgages, the trust mort-
gage, together with any guarantees of payment,
msurance policies and other instruments and
evidences of title relating thereto, shall be held
for the benefit of the fiduciary and any other
persons interested theremn, by a trust company,
bank or title guarantee corporation authorized
to do busmess 1n this state, or jomtly by such a
corporation” and an individual who 1S a citizen
and bona fide resident of this state, and, n
mortgages other than trust mortgages, there
shall be executed by such corporation and de-
Iivered to each person who becomes interested
in the bond and mortgage, a certificate stating
that the corporation, or corporation and 1n-
dividual jointly, as the case may be, holds the
mstruments for the benefit of the fiduciary and
any other persons theremn mnterested, among
whom may be mcluded the aforesaid corporation
or mdividual

Source R. S 8 16-1, as am L 1942, c 166, p 476, §1,
L 1945, c 194, p 661, 81, R S 316-11, asam L 1940,
c 132, p 286, §1, I 1949, c 92, p 410, §1, L 1940,
¢ 58 p 169, §1, R S 3 16-2 and 3, L. 1940, ¢ 192,
P 377, §1, as am L 1922, ¢ 144, p 255, §1 [1924 Suppl
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§72-37a], L 1926, ¢ 305, p 506, §1, L 1927, c 8I,
p 144, §1, Suppl to L 1899, ¢ 103, p 236

Note of Reporter. This mcorporates the amendments to
R S 3 16-1 since 1937

3A:16-2. Reliance on financial publications;
fiscal year; coverage; application of this chapter.
FIDUCIARY MAY RELY ON
FINANCIAL PUBLICATIONS
a A fiduciary, m determming 1f any bond,
debenture, stock or other security or mmvestment
meets the requirements of section 3A 16-1 of
this title or of a deed of trust, will or order of
court having jurisdiction, governing the making
of the investment, may rely and be fully pro-
tected 1n relymmg upon statistical, financial, cor-
porate or other information as to such bond,
debenture, stock or other security, and upon
ratings or other opmion as to the financial or
other status thereof, contamed mm or offered by
any financial, statistical, investment, rating or
other publication or service published for the use
of and accepted as rehable by mvestors in like
securities or mnvestments or upon a copy of the
prospectus prepared and filed with the securities
and exchange commission 1 connection with a
new 1ssue;
DEFINITION OF FISCAL YEARS
b Wherever the term “fiscal years”, 1s men-
tioned 1n section 3A 16-1, a fiduciary may, at
1its option, use consecutive 12-month periods, of
the same total duration as the specified number
of fiscal years, ending within 6 months next
preceding the mnvestment, and, if 1t elects to use
other than fiscal years, wherever the term “the
fiscal year next preceding the nvestment” 1s
mentioned, 1t shall use the last 12-month period
of such consecutive 12-month periods, 1n the case
of a new 1ssue of bonds or preferred stock
whenever a period of years 1s specified in section
3A 16-1, such new 1ssue shall be legal if the
interest charges or preferred dividend require-
ments as specified 1n section 3A 16-1 would have
been earned had such 1ssue been outstanding
during the period,
DEFINITION OF COVERAGE
¢ Wherever 1n section 3A 16-1 the requirement
has been made as to the number of times fixed
charges or fixed charges and preferred dividends
shall be earned, the charges and dividend re-
quirements on the amount of the debt or pre-
ferred stocks which have been called for
redemption or which otherwise mature within
12 months, and for the payment of which funds
have been set aside, shall be excluded from said
computation Whenever a new 1ssue of bonds
or preferred stock results in a change in the
balance sheet or earnings statement of a com-
pany as shown 1n pro forma statements a fidu-
ciary may use such pro forma statements 1n
heu of the last published statement or he may
prepare such statements from figures supplied
i connection with such new i1ssue and if such
statements meet the requirements of this sec-
tion, such security shall be legal;
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APPLICATION OF THIS AND
PRECEDING SECTION

d. The provisions of sections 3A 16-1 and
3A 162 shall apply notwithstanding the fact
that the fiduciary was appomnted or the trust
was treated prior to the effective date hereof,

WHERE CHAPTER NOT APPLICABLE

e The provisions of this chapter shall not ap-
ply where the deed of trust, or the will, or any
court having jurisdiction of the matter, specially
directs 1n what securities or 1nvestments the
trust fund shall be invested, and every such court
shall have the power to specially direct by or-
der or orders, from time to time, additional
securities or nvestments, 1n 1ts” discretion, 1n
which trust funds may be invested An mvest-
ment made 1n accordance with such special di-
rection shall be legal, and no fiduciary shall be

held hable for a loss 1n any such case

Source R S 3 16-lu to 1x, mclusive, L 1938, ¢ 196,
p 438, §1, as am L 1942, ¢ 166, p 476, §1, L 1945,
c 194, p 661, §1

3A:16-3. Record of participation certificates
to be kept. A corporation, or corporation and
individual jointly, 1ssuing certificates described
In section 3A 16-1u of this title, shall keep a
record 1n proper books of account of all cer-

tificates 1ssued pursuant to said section
Source R S 3 16-4

3A:16-4. TUnited States securities issued on
discount basis.

INCREASED VALUE TO BE INCOME

a Increments in value measured by increases
m redemption values of United States savings
bonds and United States treasury savings cer-
tificates 1ssued upon a discount basis and not
bearing interest pursuant to the act of congress,
approved September 24, 1917, as amended (31
U S C A 757c), now or hereafter held by an ex-
ecutor, trustee or other fiduciary acting under a
will, codicil, trust indenture, trust agreement or
other trust instrument, under which mcome of
the estate, trust or other fund m which such
bonds or certificates are held 1s payable to an
mcome beneficiary, shall be mmcome whether or
not such mcrements are actually realized by ma-
turity or redemption of sgch bonds;

PAYMENTS TO INCOME BENEFICIARY ON
ACCOUNT OF INCREASED VALUE.

b Such fiduciary may pay to the income bene-
fictary out of any principal funds m the fiduci-
ary’s hands or may transfer from the principal
account to the mncome accounts the amounts of
such mcrements or such amounts of such in-
crements as the income beneficiary may be en-
titled to and 1n case such payment or transfer
1s so made the increments 1n value of such bonds
or certificates, or such amounts of such incre-
ments as the income beneficiary may be entitled
to, shall be added to and thereafter held as a
part of the principal;
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APPORTIONMENT OF INCREASED VALUE
ON COMMENCEMENT OR TERMINATION
OF RIGHT.

¢ Upon commencement of or upon termination
of the right of the mmcome beneficiary to receive
mcome, that part of the increment in value of
such bonds or certificates which accrued after
the commencement of or up to the time of
termimation’ of right to receive mcome, respec-
tively, shall be apportioned to imcome,

CONTRARY PROVISIONS OF WILL OR

TRUST INSTRUMENT

d The provisions of this section shall not be
applicable 1 any case where the will, codicil,
trust indenture, trust agreement or other trust
mstrument specifically provides that increments
m value of such bonds or certificates shall be

principal ,
Source R S8 3 16-101 to 104 inclusive, L. 1942, ¢ 287,
pp 1111, 1112, §1 to §4 inclusive

3A:16-5. Imvestment in senior parts of mort-
gages or interests in mortgages. Any fiduciary,
now or hereafter authorized to invest m bonds
and mortgages, or shares or parts of mortgages
or mortgage participation certificates, or shares
or parts of bonds secured by mortgage, or bonds
secured by trust mortgage, or participation cer-
tificates or coupon bonds entitling the holder to a
proportionate share in a series or number of
mortgages and bonds, or extensions or renewals
thereof, heremafter in this section and in seec-
tions 3A 16-6 and 3A 16-7 of this title referred
to as “mortgages or interests 1n mortgages”,
may mvest 1n a primary or senior part or por-
tion of such mortgages or interests 1 mortgages
1if the primary or senior parts or portions do not
exceed that proportion of the estimated worth
or appraised value of the mortgaged real estate
which 1s applicable to mortgage investments au-
thorized to be made by such fiduciary, notwith-
standing that the mortgage or trust mortgage
also secures a secondary or junior part or por-
tion thereof exceeding the authorized proportion
of the estimated worth or appraised value of the
mortgaged real estate applicable to mortgage
investments by such fiduciary, and such fiduciary
may enter into an agreement with other holders
of interests in mortgages which makes the 1in-
terest i the mortgage lien held by such fiduciary
a primary or senior part or portion thereof, as

aforesaid, and hold the same
Source R S 3 i16-5

3A:16-6. Investment in mortgages or interests
in mortgages subject to assessments and re-
served rights. Except when the mortgaged real
estate 1s subject to a condition or right of re-
entry of forfeiture under which the first mort-
gage hen can be cut off, subordmated or
otherwise disturbed, a fiduciary may mvest 1 a
mortgage or interests 1n a mortgage or mort-
gages notwithstanding that the mortgaged real
estate may be subject in whole or mn part to
taxes or assessments that are not dehnquent, or
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to the effect of instruments creating or reserving
mineral, o1l or timber rights, rights of way,
jont driveways, sewer rights, rights in walls,
building restrictions or other restrictive cove-
nants or a lease whereby rents or profits are

reserved to the owner.
Source R S 3 16-6

3A:16-7. Extensions or renewals of morfgages
when real estate valuation depreciated. A fidu-
ciary holding a mortgage or mterests in a mort-
gage or mortgages may, upon the maturity of
the mortgage debt, or of a portion thereof, in
the exercise of good faith and reasonable .dis-
cretion, continue to hold, or enter into agreement
for the extension or renewal of, such mortgage
or interests mm the mortgage or mortgages, not-
withstanding that the estimated worth or ap-
praised value of the mortgaged real estate shall
have depreciated so that the mortgage lien then
exceeds the proportion to the estimated worth
or appraised value of the mortgaged real estate
applicable to mortgage investments by such fi-
duciary, or that the mortgaged real estate may
then have become subject to unpaid taxes, as-

sessments or other municipal liens
Source R S 3 16-7

3A:16-8. Corporate fiduciary may register se-
curities in name of nominee without disclosing
fiduciary capacity. Any bank, trust company or
savings bank 1ncorporated under the laws of
this state acting as fiduciary, and any mational
bank located in this state acting as fiduciary,
and any bank, trust company or savings ‘bank
mcorporated under the laws of another state
which 1s authorized to act as a fiduciary in this
state in accordance with the provisions of article
44 of “the banking act of 19487, and acting
as such' fiduciary may, when acting as sole fi-
duciary or when acting as cofiduciary, with the
consent of its cofiduciary or cofiduciaries, cause
any certificates for shares of stock, bonds, de-
bentures, notes or other securities, herein denomi-
nated “securities”, held i fiduciary capacities,
to be registered and held in the name of a
nominee of the corporate fiduciary without dis-
closing the fiduciary capacity i which such se-
curities are held, provided, that (1) the records
of the fiduciary or fiduciaries and all accounts
rendered by 1t or them shall at all times clearly
show the owmership of the securities so reg-
1stered, (2) such securities shall at all times be
kept separate and apart from the assets of such
bank, trust company, savings bank or national
bank and (3) the nomiee shall not have posses-
sion of or access to the securities. The corporate
fiduciary shall be lable for any loss occasioned
by the acts of the nominee with respect to
securities so 'registered Such cofiduciaries are
authorized to give the consent herein required
The provisions hereof shall not apply where any
will, codicil, trust indenture or other trust m-
strument or where any order appointing or re-
lating to any fiduciary or fiduciaries prohibits

[Title 3A, p. 446]




3A:16-9

such securities from being registered i the
name of a nominee
Source R S 3 16-19, L. 1944, ¢ 114, p 316, §1, as am

I 1950, ¢ 312, §1

3A:16-9. Real estate mortgages; premium.

COMMISSION AND OTHER CHARGES

a Any fiduciary authorized to loan or invest
money intrusted to him in bonds or other ob-
ligations secured by first mortgages on improved
real estate may purchase or invest in such bonds
or other obligations so secured and may pay a
premiums therefor, brokers’ commissions for the
procurement thereof, title charges, attorneys’
fees, recording fees, the cost of survey, the cost
of United States internal revenue stamps, and
other charges incidental to and mcurred mn con-
nection with such purchase or investment ,
PREMIUMS AND OTHER CHARGES PAYABLE

OUT OF PRINCIPAL, AMORTIZED
OUT OF INCOME

b Such premiums, commissions and other
charges paid under the authority of this section
shall be paid out of the principal of the estate,
trust or guardianship funds being administered
by the fiduciary and may be amortized out of
1mncome 1n the same manner as premiums on other
securities purchased by fiduciaries are amortized
out of mncome

INAPPLICABLE WHEN

¢ The provisions of this section shall not apply
where the trust imdenture, deed, agreement, will
or order of appomntment otherwise expressly

provides
Source L. 1947, ¢ 306, p 1023, §1 to §3 inclusive

3A:16-10. Guaranteed investments; premizms
authorized. A fiduciary investing moneys of the
estate may require such bonds or guarantees of
payment as may seem prudent and all moneys
paid therefor may be charged to or paid out of
income, but 1n no case shall such premium ex-
ceed 1% per annum of the par value of the

investment
Source R S 3 16-10

3A:16-11. Investments by fiduciary legal when
made continued legal.

a Any mvestment made by a fiduciary, legal=
under the laws of this state when made, shall
continue to be legal, anything in this chapter to
the contrary notwithstanding,

b A fiduciary, who, 1n the exercise of good
faith and reasonable discretion, continues to hold
any mvestment made by the fiduciary which,
when made, was legal under the laws of this
state or authorized in a will or deed of trust
governing the 1nvestment, or by an order of
court having jurisdiction, shall not be account-

able for any loss by reason of such continuance.
Source R S 3 16-1s, 1t, L. 1938, ¢ 196, p 438, §1, as am
L 1945 ¢ 194, p 661, §1

3A:16-12. Continuance of testator’s invest-
ments in certain cases. When a testator has
mvested mm munieipal bonds or 1n bonds secured
by mortgages, or mn bonds or shares of stock

INVESTMENTS
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of a corporation, and the same come into the
hands of his executor, adminmistrator with the
will annexed or trustee, to be by him admin-
1stered, such fiduciary may, in the exercise of
good faith and reasonable discretion, continue
such mvestments and in such case he shall not
be accountable for any loss by reason of such
continuance

This section shall not apply where the last will
and testament of any testator, or any court
having jurisdiction of the matter, specially di-
rects in what manner the fund shall be invested
Soutce R S 3 16-12

3A:16-13. Continuation of trust Investments in
non-legals. A fiduciary acting under a deed
of trust, who, 1n the exercise of good faith and
reasonable discretion, continues to hold any 1n-
vestments placed in or added to a trust by the
creator thereof, shall not be accountable for
any loss by reason of such continuance not-
withstanding that such investments may not be
authorized by the laws of this state for the in-
vestment of trust funds; except that this section
shall not apply if the deed of trust specifically
prohibits the continuance of such investments,
nor shall this section modify any authorization
m the deed of trust with respect to such

continuance
Source R S 3 16-20, L. 1950, ¢ 329, p , §1
3A:16-14. Directions eof court concerning re-

tention of investments.

a When bonds, mortgages, shares of stock,
other securities or other property come to a
fiduciary as part of the assets which he 1s to
administer, or as part of the estate he 1s to
control or manage, the fiduciary may stitute
proceedings before the court by which he was
appointed or which has jurisdiction of his ac-
counts for direction as to the sale, conversion
or retention as an investment of such securities

The court, -upon a consideration of all the
carcumstances of the case and the evidence pro-
duced, shall make such order and direction 1n
the premises as 1t shall deem most advanta-
geous to the estate or trust fund and the inter-
ests of persons entitled to share therein

This section shall not apply where a deed of
trust or will specially directs the manner
which the funds shall be invested

b A fiduciary continuing to hold .securities as
mvestments 1 accordance with an order or di-
rection of court pursuant to this section shall
not be held accountable for any loss by reason
of such continuance This section shall not be
deemed to limit the effect of section 3A 1612 or

section 3A 16-15
Source R S 3 16-14, 16

3A:16-15. Sale of personalty and reinvestment
thereof by guardian. A guardian of a minor or
mental mcompetent may, upon approval of the
court having jurisdiction over his accounts as
guardian, sell any stocks, securities or other
personal property of his ward and mvest the
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proceeds derived therefrom in such securities as
are recognized by law as legal investments for

trustees
Source R S 3 16-13
3A:16-16. Investment of trust funds; change

in conditions; application to court.

a In all cases where by reason of a change 1n
conditions which has or shall have occurred, or
which may be reasonably foreseen, the objects
and purposes of any trust heretofore or here-
after created by deed, will or other instrument,
or by order of court, might be defeated in whole
or i part by the investment or continuance of
the immvestment of all the funds of such trust in
the kinds or classes of securities to which the
trustee 1s or shall be Iimited by the statutes of
this state or by the instrument or mstruments
or court order creating such trust, any trustee
or beneficiary of such trust may institute pro-
ceedings 1 the superior court to secure au-
thority permitting or directing the trustee or
trustees of such trust to invest all or a part
of the funds thereof i other kinds or classes of
mvestments;

b If the court shall find that by reason of a
change 1n conditions which has or shall have
occurred smce the creation of such trust or by
reason of a change mn conditions which may be
reasonably foreseen the objects and purposes
of the trust might be defeated in whole or in
part by the mmvestment, or contimmuance of the
mvestment, of all the funds of such trust
the kinds or classes of mvestments to which the
trustee 1s then limited by the statutes of this
state or by the mstrument or mstruments or
court order creating such trust and that the ob-
jects and purposes of the trust and the interests
of all the beneficiaries thereof, whether vested
or contingent, would be promoted by the in-
vestment of all, or some part, of the trust funds
m classes or kinds of mvestments other than
those specified by the statutes of this state or
by the mstrument or mstruments or court order
creating such trust, the court shall by its order
or judgment, notwithstanding that the trust so
created may be m default in respect to the

ADMINISTRATION OF ESTATES—DECEDENTS AND OTHERS

3A:17

terms of the mstrument or instruments creating
such trust, authorize or direct the trustee of
such trust to invest the whole, or such part
thereof as 1t shall designate, in any class or
classes of 1nvestments, mncluding common or
preferred stocks of corporations of this state
or of any other state or country, which i its
judgment will promote the objects and purposes
of the trust and the interests of all the bene-
ficiaries thereof, provided, that the court shall
not authorize or direct the purchase of any class
of common or preferred stock of any corporation
unless such corporation shall have been organized
and engaged 1n the conduct of its business for §
calendar years immediately preceding the pur-
chase of the stock of such corporation,

¢ As used mn this section “trust” shall in-
clude “guardianship”, “trustee” shall include
“guardian”, and “beneficiary” shall nclude
“Wal'd”
Source R S 3 16-17, 18

3A:16-17. Investment of moneys lawfully re-
tained by fiduciaries.

a. A fiduciary lawfully required to retain
moneys without mmvesting them may, by direction
of thé court to which the fiduciary 1s accountable,
put out such moneys at interest upon such se-
curity and for such length of time as the court
may allow If the estate would be materially
benefited by such direction the fiduciary shall
apply therefor, and, upon neglect so to apply,
shall be accountable for any loss occasioned
thereby; ,

b If the security so taken, bona fide and with-
out fraud, shall prove msufficient, loss occasioned
thereby shall be the loss of the person, whether
legatee, ward, cestui que trust or other person,
whose estate or interest 1s so mnvested;

¢ If the fiduciary cannot make proper mvest-
ment or loan as directed by the court, he shall be
accountable for the prmcipal money only until
it can be put out at interest as aforesaid or
mvested, but if he shall use any moneys of the
estate mn his hands for his own use he shall be

lhable for both prmcipal and mterest
QSource R S 3 16-9

Chapter 17. SALE OR OTHER DISPOSITION OF REAL ESTATE BY FIDUCIARIES.

Section
Article 1 By Fiduciaries in General,
3A 17-1 Sale at private sale of real estate of persons
under disability N
3A 17-2 Power of certain fiduciaries to rent or lease
realty, disposition of proceeds, exceptions
3A 17-3. Power of disposition -0of undivided interest

extended to entire fee after partition

Article 2 Abandonment of Property by Fiduciary.

3A 174 Abandonment, by fiduciary, of property not

worth protecting may be authorized

3A 17-5 Order approving abandonment of property by
fiduciary and authorizing conveyance of
title,

3A 17-6 Public liabihity after abandonment but be-

fore bemg divested of title

Section

Article 3 By Executor, Admumstrator C.T.A. or
Substituted Admimistratoer C.T A.

8A 17-7 Surviving executor, pdwer of sale and exe-
cution of trusts

3A 178 Conveyances by admimstrator cta where
no executor named; validity

3A 17-9 Power of admimstrator cta to sell realty

3A 17-10 Court approval of sales by admmistrator
cta or substituted administrator cta ,
security

3A 17-11 Responsibility of purchaser for application
of proceeds of sale,
3A 17-12 Application for sale determined summarily

pendente lite; grounds, proceeds of sale
held pending final determination
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1

,l Section

| 3A 17-13 Conclusiveness and effect of sale, exchange,
| or other disposition of property.

! 3A 17-14 Bond for proper distribution of comsideration
! for sale, etc

{ Article 4. Sale of Trust Estate Producing

1 Insufficient Income

|

3A 17-15 Sale of real estate yielding income dispro-
B portionate to value, order, effect
Article 5 Sale of Real Estate Involving Dower
or Curtesy.

3A 17-16 Sale free from dower or curtesy, order of
court, deed to purchaser

3A 17-17 Compensation to dower or curtesy holder
by lump sum or mnvestment

Article 1. BY FIDUCIARIES IN GENERAL

3A:17-1. Sale at private sale of real estate of
persons under disability. When real estate 1s
sold for the payment or satisfaction of mort-
gages authorized or directed by the superior
court to be given upon real estate of infants,
mental mmcompetents or other persons under dis-
ability, the officer or person authorized to make
the sale may make the sale at private sale m
his discretion and on such terms as he may
deem to be most advantageous to the parties
concerned theremn, but no such sale at private
sale shall be vald until confirmed by the su-
perior court upon a report of the terms thereof
by the officer or person making sale
Source R S 3177, as am L 1949, ¢ 237, p 745, §1

3A:17-2. Power of certain fiduciaries to rent
or lease realty; disposition of proceeds; excep-
tions. An executor, admimistrator with the will
annexed or substituted admimistrator with the
will annexed and guardians and trustees shall,
during the settlement of the estate of the de-
ceased person or ward for whom such fiduciary
was appointed, have power to rent and lease
any real estate belonging to the estate or ward
upon such terms and for such period of time
as he shall deem wise and proper and all the
products and mcome of such renting may be
used by the fiduciary to pay taxes, interest and
other charges against the said real estate, and
for the care and upkeep of the same and the
balance thereof after the payment of such
charges shall be held by such fiduciary to be
disposed of according to law, or the will of the
deceased, as the case may be.

This section shall not apply to any real estate
which has been specifically devised by a last will
and testament, nor where any directions con-
cerning such real estate by last will and testa-
ment are 1inconsistent with the power to lease
and rent heremn contamned

Any lease or letting made under or by wvirtue
of this section shall be made subject to the right
of the fiduciary to sell such real estate under a
power of sale conferred by any last will and
testament or by order of any court of competent
jurisdiction.

The provisions of this section shall not be
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Section
3A 17-18 Title of purchaser of sale 1ncluding dower

or curtesy
Article 6 Resale of Real Estate Acquired by Mistake

3A 17-19 Resale of real estate mistakenly acquired by

fiduciary
Article 7 Certain Sales Validated

3A 1720 Certain appointments and sales validated

3A 1721 Conveyances not executed and delivered by
all of qualified executors, administrators,
etc, validated

3A 17-22

to
3A 17-44 Blank

construed so as to deprive a surviving spouse of
any right which he or she might have by wirtue
of any will or by way of dower, curtesy or
otherwise, nor of the rents, 1ssues, income or
products thereof, to which such surviving spouse
may be entitled by will, or by law, during the

settlement of the estate
Source R S 3 17-8

3A:17-3. Power of disposition of undivided
interest extended to entire fee after partition.
Whenever heretofore or hereafter a fiducary
whether by deed or will shall have or shall have
had a power of sale or disposal of an undivided
interest or estate in lands and such lands shall
be or shall have been partitioned pursuant to
proceedings 1 any court of competent jurisdic-
tion, resulting in the actual partition of said
lands and the division thereof among the persons
entitled thereto, n such case said fiduciary shall
have the same power of sale or disposal as to
the entire fee m said lands so set off or assigned
to said fiduciary or to the person or persons
seized of the title thereto with which the fidu-
clary’s power of sale had been coupled, as the
said fiduciary has or had with respect to the
undivided interest in said lands prior to the parti-

tion proceedings .
Source C 3 17-81, L, 1939, ¢ 164, p 514, §1

ABANDONMENT OF PROPERTY
BY FIDUCIARY

Article 2

83A:17-4. Abandonment, by fiduciary, of prop-
erty not worth protecting may be authorized.
Whenever 1t shall be made to appear to the
satisfaction of any court having jurisdiction of
the accounts of any fiduciary on application by
the fiduciary or other nterested party, after
such notice as the court may direct to be given
to those interested in the estate or trust, that
any real property, improved or unimproved,
which constitutes or 1s comprised within the
assets of the estate or trust, because of liens,
encumbrances, absence or mmadequacy of revenue
or other causes or reasons, has such lack of
value that 1t 1s not worth protecting, and that it
1s advisable and for the best interests of those
mterested mn the estate or trust to do so, an
order may be made permitting or directing the
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fiduciary to abandon such real property, by such
methods and 1 such manner as the court shall
by order direct, and providing, 1f the court shall
so direct, that the fiduciary shall contmue to pay
the cost of such fire and hability insurance as
the fiduciary may be able to obtain and deem
advisable and that the fiduciary shall continue to
pay such other expense with respect to such
real property as the fiduciary may deem advis-
able to protect the fiduciary and the estate or
trust agamst any hability which might arise
out of the.continued ownership thereof, and
that the fiduciary may, if any one can be found
who will take title, convey such real property
for a nomunal consideration or no consideration
so as to avoid any hability of the fiduciary or the
estate or trust which might arise out of the

contmued ownership thereof
Source C 31782, L 1943, ¢ 88, p 305, §1

8A:17-5. Order approving abandonment of
property by fiduciary and authorizing convey-
ance of title. Whenever 1t shall be made to
appear to the satisfaction of any court having
jurisdiction of the accounts of any fiduciary on
accounting proceedings or on special application
by the fiduciary or other interested party, after
such notice as the court may direct, that the
fiduciary has abandoned any real property, by
refraiming from paymmg real property taxes,
assessments, water rents, mortgage prmcipal or
mterest, or other liens or encumbrances, or by
refraiming from making repairs or improvements,
or otherwise, after determination by the fiduciary
1 good faith and mn the exercise of reasonable
discretion that such real property because of
liens, encumbrances, absence or inadequacy of
revenue or other causes or reasons had such
lack of value that it was not worth protecting,
and that it was advisable and for the best in-
terests of those interested in the estate or trust
to abandon such real property, or that as the
result of such abandonment, the fiduciary has
been divested of title to or right to possession of
such real property by foreclosure of mortgage
or by the enforcement of any other lien or
encumbrance, an order may be made on such
terms and conditions as the court shall deem
just, ratifying and approving the abandonment
of such real property and if the fiduciary still
has title to such real property, authorizing the
fiduciary to convey all right, title and interest
theremn for a nominal consideration or no con-
sideration mn order to avoid liability which might
arise by reason of the continued ownership
thereof
Source R S 3 17-83, L. 1943, ¢ 88, p 307, §2

3A:17-6. Public liability after abandonment
but before being divested of title. Whenever a
fiduciary, trust or estate abandons any real
property pursuant to this article, such fiduciary,
trust or estate shall remain liable as heretofore
for mmjury or damage to persons or property
arising out of the ownership of such real property
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notwithstanding such abandonment, until the fi-
duciary, trust or estate has divested itself or has

been divested of title thereto
Source R S 3 17-84, I, 1943, ¢ 88, p 308, §3

Article 3 BY EXECUTOR, ADMINISTRATOR CT A
OR SUBSTITUTED ADMINISTRATOR CT A

3A:17-7. Surviving executor; power of sale
and execution of trusts. When real estate 1s
given or devised by a will to the executors
therein named, or any of them, to be sold, or 1s
thereby ordered or directed to be sold by the
executors theremm named, or any of them, and
1 or more of such executors shall refuse or
neglect to prove the will or shall have prede-
ceased the testator, or having entered upon the
duties of office, shall have died, resigned, or
removed out of the state and refused to act, or
shall have been discharged or removed from office
by a court of competent jurisdiction, the trusts
m the will shall vest in the other executor or
executors named mn the will who have proved the
will, and in the survivor or survivors of them,
unless 1t 1s otherwise expressed in the will;
and such acting or surviving executor or execu-
tors may sell and convey the real estate of the
testator, in the same manner, to all intents and
purposes, as i1f all had been hiving or had acted

and jomed 1n the sale
Source R S 3 17-9

3A:17-8. Conveyances by administrator c. t. a.
where no executor named; validity. When a will
authorizes or directs real estate therein men-
tioned to be sold and fails to name an executor
and letters of administration with the will an-
nexed are granted thereon, a deed or conveyance
of such real estate, made and delivered by the
admimistrator or administrators with the will an-
nexed or theiwr survivor or survivors pursuant to
a power or direction in the will, and whether or
not there be a devise of such real estate by said
will, shall be as valid and effectual as 1f made
and delivered by any executor or executors who

might have been named 1n such will
Source R S 3 17-10, as am I. 1939, ¢ 251, §1

3A:17-9. Power of administrator c. t. a. to
sell realty. An administrator or administrators
with the will annexed, and the survivors or
survivor of them, shall have the same powers and
authority with respect to the sale of real estate
of the testator as were given to, or vested in,
the executor or executors named in the will,
whether or not such powers and authority con-
stitute a naked power to sell real estate or a
special continuing trust, and the discharge of
the duties-of such trust involves the exercise
by the executor or executors of a discretion either
in pomnt of time or method, and whether or not
there be a devise of said real estate to the
executor or to any other person, in trust or
otherwise, unless the will provides by express
provision that in case of any contingency some
person or persons other than the person or per-
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sons named as executor or executors shall exer-

cise such powers and authority
Source. R S 3 17-11, as am L. 1939, c 251, §2

3A:17-10. Court approval of sales by adminis-
trator c. t. a. or substituted administrator c. t. a.;
security. No sale of real estate made by an ad-
mimistrator or administrators with the will an-
nexed, or his or their survivors in office, or by a
substituted admimmstrator or administrators with
the will annexed, or his or their successors or
survivors 1n office, shall be valhd until the terms
thereof have been submitted to, and approved
by, the superior court or the county court of the
county wherein the real estate lies

Upon an application for such approval the
court shall require the fiduciary to give such
additional security, by bond to the superior court,
as the court may deem advisable, having regard
to the value of the real estate m the will au-
thorized or directed to be sold, for the proper

distribution of the proceeds of sale
Source R S 3 17-14, as am L 1949, ¢ 237, p 745, §2

3A:17-11. Responsibility of purchaser for ap-
plication of proceeds of sale. When the sale of
real estate 1s directed or authorized by the will
and the real estate 1s sold by an 'éldmmlstrator
or admmistrators with the will annexed or sub-
stituted administrator or admmistrators with the
will annexed, the purchaser shall not be required
to look to the application of the purchase money,
whether or not the proceeds of sale may be im-
pressed by the will with a special trust
Souice R S 3 17-15
Note of Repoiter A rule should be drafted to provide

for verified petitions, summary procedure and time

for the required notices

3A:1%-12. Application for sale determined
summarily pendente lite; grounds; proceeds of
sale held pending final determination. Whenever
an action shall be pending 1n any court of this
state, having for its object the adjudication of
the right, title, claim or other interest of any
person or persons m the estate of a decedent,
whose estate, in whole or mm part, 1s being ad-
mimistered m this state, and 1t shall be repre-
sented to the court in which said estate 1s being
administered, that real, personal, or other prop-
erty of such decedenl, or any part thereof, should
be sold, exchanged or otherwise disposed of,
pending the final determmation of such action,
the court may ascertain the merits of the apph-
cation in such manner, and upon notice to all
persons having an actual or asserted mmterest
the property, and whenever and as often as i1t
shall satisfactorily appear to the court that such
property, or any part thereof, 1s of such a char-
acter or so situated as to make 1t lhable to
depreciate 1mm value or deteriorate, pending the
determination of the action, or to make 1its care
or preservation difficult or expensive, or that, for
any other reason, the interest of all parties re-
quires or will be benefited by a sale, exchange
or other disposition of such property, or any part
thereof, pending such action, the court may di-
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rect the duly acting fiduciary of such decedent,
whether or not he 1s vested with power of sale
under the will, if any, of such decedent, to make
sale, exchange or other disposition of such prop-
erty, or any part thereof, in such manner, for
such price, upon such terms, and with such
restrictions as shall be deemed proper, and from
and after such sale, exchange or other disposi-
tion, the proceeds thereof or the property re-
cewved 1n exchange thereof, shall be held by such
fiduciary pending the final determination of such
action, in the place and stead of such property,
and shall remain subject to the same claams and
equities of the parties to such action and of the
persons having an actual or asserted mterest
m the property as was the property, and i1f such
proceeds shall result from the sale, exchange or
other disposition of real estate, or any part
thereof, such proceeds shall be considered as real
estate for all purposes
§ource L 1948, c 238, p 1078, §1

3A:17-13. Conclusiveness and effect of sale,
exchange or other disposition of property. A
sale, exchange or other disposition of such prop-
erty, or any part thereof, when so made i con-
formity with the direction of the court, shall be
valid, legal and effectual 1n law, and no purchaser
or grantee shall be required to look to the ap-
plication of the consideration therefor, whether
or not the proceeds of sale may be impressed
with a special trust by the will of such decedent
Source L. 1948, ¢ 238, p 1079, §2

3A:17-14. Bond for proper distribution of con-
sideration for sale, etc. Upon the approval of
such application, the court may require the fidu-
ciary to give such security, by bond conditioned
for the proper distribution of the consideration
for such sale, exchange or other disposition, as
the court may deem advisable, having regard to
the amount of the proceéds of such sale. !
Source L. 1948, c 238, p 1079, §3

Article 4 SALE OF TRUST ESTATE PRODUCING
INSUFFICIENT INCOME

3A:17-15. Sale of real estate yielding income
disproportionate to value; order; effect. Real
estate devised to executors or trustees, 1n trust
for a person for hife or until the happening of
an event specified 1n the will, and occupied by
1 or more buildings that do not produce an in-
come proportionate to the value of the land may
be sold by the executors or trustees, or their
survivor or survivors, under order and direction
of the superior court if the court 1s satisfied that
a sale would benefit the cestur que trust and
remainderman and 1s not mconsistent with the
mtent of the will

The sale shall, to the extent set forth in the
order, be free and clear of any interest of a per-
son claiming under the will and the proceeds
shall, after paymg taxes and assessments and
the costs and expenses of sale, be held by the
executor or trustee in accordance with the provi-

sions of the trust
Source R S 3 17-34
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Aiticle 5 SALE OF REAL ESTATE INVOLVING
DOWER OR CURTESY.

3A:17-16. Sale free from dower or curtesy;
order of court; deed te purchaser. In proceed-
ings 1n any court for the sale of real estate by
a fiduciary when a person 1s entitled to a right
or estate of dower or curtesy in the premises,
or any part or share thereof, the court may,
having regard to the interests of all persons
concerned, determine whether such right or es-
tate shall be excepted from the sale of the prem-
1ses or sold therewith, and enter its judgment
or order accordingly

If the sale of the premises including such right
or estate 1s ordered, the estate and interest of
every such person shall pass thereby, and the
purchaser, his heirs and assigns shall hold the
premises free and discharged from all claims by

virtue thereof
Source R S 3 17-35

3A:17-1%7. Compensation tec dower or curtesy
holder by lump sum or investment. When a right
or estate of dower or curtesy 1s sold pursuant to
section 3A 17-16 of this title, the court shall
direct payment of such sum in gross out of the
proceeds of the sale of the real estate to the
person entitled to such right or estate, as shall
be deemed a just and reasonable satisfaction
therefor, and which the person so entitled shall
consent m writing to accept mn lheu thereof If
no such consent 1s given, the court shall as-
certamn and determine what proportion of the
proceeds will be a just and reasonable sum to be
mvested for the benefit of the person entitled to
such right or estate, and shall direct that such
sum be put out at interest on sufficient security
of real estate, invested in public stock or de-
posited 1mn a safe and reliable savings mstitution,
under direction and control of the court for the
benefit of the parties entitled, and that the
mterest thereon to be paid to them as 1t hecomes
due as a compensation for, and i lieu of the
right or estate of dower or curtesy, and that at
the death of the person entitled to the interest
the principal sum shall be paid to or distributed

among the parties entitled thereto
Source R S 3 17-37

3A:17-18. Title of purchaser of sale including
dower or curtesy. If the sale of the real estate
mcluding the right or estate of dower or curtesy,
1s made pursuant to this article and approved by
the court, such right or estate shall pass thereby
and the purchaser, his heirs and assigns, shall
hold the premises free and clear of all claims by
virtue thereof
Source R S 3 17-40

Article 6 RESALE OF REAL ESTATE ACQUIRED
BY MISTAKE

3A:17-19. Resale of real estate mistakenly ac-
quired by fiduciary prior to January 3, 1941;
validation of prior sales and transfers. When,
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under a mistake or misapprehension of his right
or power so to do, a fiduciary has, prior to Janu-
ary 3, 1941, purchased, acquired and taken title
to real estate as such fiduciary or as “estate of
(name of deceased)”, and such fiduciary was not
permitted by law or by his trust to make the
mvestment or acquire and take title to the real
estate as such, the fiduciary may sell the real
estate at public or private sale in his name as
such fiduciary, or as fiduciary of the estate, or
otherwise, and give a good and sufficient deed of
conveyance therefor conveying a marketable title
in fee simple 1n such real estate

All sales and transfers of real estate hereto-
fore made by a fiduciary who purchased, acquired
or took title to real estate under the aforemen-
tioned circumstances, are hereby confirmed and
made valid, legal and effectual in law. All deeds
of conveyance therefor are hereby made good,
valid, legal and effectual in law as of the date
thereof as conveying a marketable title in fee
simple 1n such real estate

This section shall not be construed to release
from hability to the estate such fiduciary by

reason of such improper mvestment
Source C 3 17-42, as am L 1941, ¢ 68

Article 7 CERTAIN SALES VALIDATED

3A:17-20. Certain appointments and sales
validated. L 1932, ¢ 205, p 470, entitled “An
act to validate the appointment of administrators
cum testamento annexo, administrators de bonis
non cum testamento annexo and substituted ad-
ministrators cum testamento annexo, and sales
and conveyances made by them”, approved
June 14, 1932, saved from repeal [This act
validates certain appomtments of administrators
¢ t a, admmistrators d b n ¢ t a, and sub-
stituted administrators and certain conveyances

theretofore made or hereafter to be made ]
Source R S 3 17-44

3A:17-21. Conveyances not executed and de-
livered by all of qualified executors, administra~
tors, etc., validated. Whenever any deed shall
have heretofore been executed and delivered by
1 or more executors, adminmstrators, administra-
tors ¢ t a, guardians or trustees though not
executed and delivered by all of the duly qualified
executors, administrators, admmstrators ¢ t a,\
guardians or trustees and said deed shall have”
been delivered for a valuable and sufficient con-
sideration, such deeds of conveyance are hereby
confirmed and made valid, notwithstanding the
said deed of conveyance was not executed and
delivered by all of the duly qualified executors,
admimstrators, admimstrators ¢ t a, guardians
or trustees, as required by law, provided, how-
ever, said deed of conveyance shall have been
recorded for a period of 20 years, and provided,
further, that nothing heremn contained shall be
construed to release, from hability to the estate,
such executors, admimstrators, administrators
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¢ t a, guardians or trustees, by reason of such

improper conveyance.
Source R S 3 1745

Chapter 18.

Section
3A 18-1

3A:18~1. Protecticn of real estate, court order
to sell personal property or to mortgage real
estate. Where real estate belongimng to a minor
or mental mcompetent or held in trust for any
beneficiary 1s likely to be sacrificed by a sale
which could be avoided if funds were raised by
the sale or other disposition of personal property
belonging to or held n trust for him or by mort-
gaging such real estate, or by mortgaging, selling
or otherwise disposing of other real estate be-
longing to or held mn trust for him, or if with
such funds the fiduciary could advantageously
reduce or pay off a lien or charge encumbering
the real estate or where such real estate can be
i any way advantaged by the raising of funds
mm such manner, the superior court may direct
the fiduciary to sell or otherwise dispose of
so much personal property or borrow such sums
on mortgage of the real estate belonging to the
munor or mental mcompetent or held upon trust
for the beneficiary, or mortgage, sell or other-

-~

Chapter 19.
Section
Arficle 1. Buldings, Machmely, Repairs, Additions,
Replacements
3A 19-1 Application by fiduciary, directions of court
3A 19-2 Method of paying cost of repairs, etc
3A+19-3 Improvements already made by fiduciary,
court approval
3A 19-4 Doweress or curtesy holder to share in pro-

ceeds of buildings
Article 2 Renewal of Piroperty Destroyed by Fire
or Other Casualty
3A 19-5 Application, order, approval of plans

Arficle 1 BUILDINGS, MACHINERY, REPAIRS,

ADDITIONS, REPLACEMENTS

3A:19-1. Application by fiduciary; directions
of court. When the superior court shall find
that real estate held in trust for any beneficiary
until the happening of an event named in the
will or deed, or in trust for a person for life,
or upon any other trust or real estate belonging
to any minor or mental imncompetent, 1s occupied
in whole or m part by any building that 1s in-
secure, dilapidated or mm need of repair or in-
capable of producing an mmcome proportionate to
the value of the land, or the real estate i1s 1n
need of or would benefit by additions, repairs
or improvements, and that it would be to the ad-
vantage of the minor, mental mcompetent or
beneficiary that additions, repairs or improve-

PROTECTION OF REAL ESTATE

3A:19-2

3A:17-22
to

3A:17-44. Blank.

PROTECTION OF REAL ESTATE.

Protection of real estate, court order to sell personal property or to mortgage real estate

wise dispose of other real estate belonging to or
held mm trust for him, as the court may deem ad-
visable for such purposes and upon such terms

and conditions as it may fix

Source R S 3 18-1, as am L 1949, ¢ 222, p 704, §1

Note of Reporter When authorized by will or mstru-
ment creating trust, executor or trustee has no au-
thority to mortgage, and where this power 1s given
1t 18 Iimited to specific purpose given
Andrews v Guayaquil & Q R Co, 1909, 75 N J Eq
535, 72 A 355, BE & A
Mulford v Mulford, 1886, 42 N J Kq 68, 6 A 609
Clapp N J Pract §568 p 577
The guardian at common law was only a curator,
did not take title, and so could not sell or mortgage
Statute governing appointment to duties of guardian
of mental incompetent confirmed this, R S 3 7-41
“# % ¥ real estate shall 1n nowise be aliened except
upon the authority of a statute * * *’ See Clapp
N J Pract §588
Because of this Iimited common law power, statu-
tory authority for court order to sell personal prop-
erty to pay debts 1s required Compare sales for
reinvestment which should be approved by court
Clapp N J Pract §588 p 612

IMPROVEMENTS ON REAL ESTATE.

Section

3A 19-6 Method of defraying cost

3A 19-7 Apportionment of costs and 1mcome among
joint interests

Article 3 Ummproved Real Estate

3A 19-8 Development of unimproved land for purpose
of sale, apphcation, order

3A 19-9 Blank

3A 19-10 Blank

’

[y

ments should be made thereto or new buildings
be erected, or both, the court may direct the
guardian of the minor or mmcompetent or the.
trustee to enter into contracts therefor

The court also may authorize the replacement
of machinery which 1s old or incapable of per-
forming functions required of it or the purchase
of new or additional machinery adapted to the
purpose and use made, or to be made, of any
building, erected or to be erected on such real

estate
Source R S 3. 19-1

3A:19-2. Method of paying cost of repairs,
etc. To pay for the additions, repairs or im-

provements or the erection of new buildings or
the new or additional machinery the superior
court may order the fiduciary to borrow on the
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3A:19-3

security of any real estate or take from the
corpus of the estate such sums as may be re-
quired and upon such terms as the court may

approve
Souice R S 3 19-2

3A:19-3. Improvements already made by fi-
duciary; court approval. When a fiduciary has
made additions, repairs or 1mprovements or
erected new buildings or purchased new or addi-
tional machinery as contemplated 1n section
3A 19-1 of this title without first obtaming a
court order authorizing him so to do, he may
apply to the superior court for approval of his
acts and for permission to pay the cost thereof
from the corpus of the estate or the proceeds of
a mortgage thereon or from other assets mn his
charge,
Source R S 3 19-3

3A:19-4. Doweress or curtesy holder te share
in proceeds of buildings. If a person entitled to
an estate of curtesy or dower joins i a mort-
gage made pursuant to sections 3A 19-2 or
3A 19-3 of this title he or she shall receive during
life one-half, or such other portion according
to the law 1 effect when the estate vested, of
the net proceeds received from said building or
other property, after deducting taxes, assess-
ments, water rents, repairs, insurance premiums,
commissions paid to agents for collecting rents,
and other proper deductions to be first made

from rents
Source R S 3 19-4

Arficle 2 RENEWAL OF PROPERTY DESTROYED
BY FIRE OR OTHER CASUALTY
8A:19-5. Application; order; approval of plans.,
The superior court may direct a fiduciary to re-
build, repair or renovate or make additions to,

_ or replace with new buildings and structures,

any buildings or structures upon real estate be-
longing to the estate in the hands of the fiduciary
which shall have been destroyed i part or in
whole by fire or other casualty and to enter into
contracts therefor
The desiwrability, suitability and cost of such
mmprovements or additions or new buildings shall
be subject to the discretion of the superior court
~and the improvements may be made according
to the plans of the building or structure de-

stroyed or according to other plans
Souice R S 3 19-6

3A:19-6. Method of defraying cost. To pay
the cost of improvements authorized by section
3A 19-5 of this title, the superior court may di-
rect the fiduciary to borrow on the security of
any real estate or take from the corpus of the
estate such sums as may be required, but in any
case, money 1n the hands of the fiduciary, repre-
senting the proceeds of insurance on the build-

ADMINISTRATION OF ESTATES—DECEDENTS AND OTHERS

8A:19-10
mgs or structures damaged or destroyed, shall

first be applied to such cost
Source R S 3 19-7

3A:19-7. Appertionment of costs and income
among joint interests. If the estate held by a
fiduciary or by the ward of a fiduciary consists
of a reversion or a remainder i fee theremn or
an estate for life or lives or other less” estate
therein, and the owner or the guardian of the
owner of the reversion or remamder m fee
theremn jomns with the owner or guardian of the
owner of the estate for life or lives or other less
estate theremn i the application to the superior
court for direction to improve such real estate
as provided i sections 3A 19-5 and 3A 19-6
of this title, the court may direct the owner or
the guardian of the owner of the reversion or
remainder in fee theremn to jomn with the owner
or guardian of the owner of the estate for life
or lives or other less estate theremn in the mak-
mg of the improvements or additions to, or the
replacement with new buldings and structures”
of the building or structures on the real estate,
and 1 such case the court shall have the same
discrétion as to the desirability, suitability and
cost of such improvement as in other cases under
sections 3A 19-5 and 3A 19-6

To compensate for deterioration of such im-
provements through use and wear, the court may
order that such part of the mcome of the im-
proved property as it may deem proper shall
be devoted to the reduction of the encumbrances
on the real estate, or be paid by the owner or
the guardian of the owner, of the estate for life
or other less estate, to the owner, or guardian
of the owner, of the reversion or remainder, as
the court may direct

“Owner” as used in this section includes any

fiduciary holding real estate as such
Source R S 3 19-8

Article 3 UNIMPROVED REAL ESTATE

3A:19-8. Development of unimproved land for
purposes of sale; application; order. When any
fiduciary holds unimproved land or 1s vested
with a power to sell the same, and the superior
court shall find that the interest of the bene-
ficiaries or ward requires the sale of the land
and that a more advantageous sale may be made
if 1t 15 developed and improved by laying out
and building streets and making other improve-
ments appropriate and incident to its division
mto building lots, the court may direct the fidu-
ciary to develop and improve the land m such
manner as it may approve and to pay the cost
thereof out of any funds held by him upon a
similar trust or for his ward, or to borrow funds

upon security of the land or otherwise
Source R S 3 19-10

3A:19-9. Blank
3A:19-10. Blank

[Title 3A, p 454]

S



—_ ey

3A:20-1

EXCHANGE, PURCHASE OR SALE OF REAL ESTATE BY FIDUCIARIES

3A:21

Chapter 20. EXCHANGE, PURCHASE OR SALE OF REAL ESTATE BY FIDUCIARIES.

Section )
Artficle 1 Exchange or Purchase

Exchange or purchase of real estate held by
fiduciary

3A 20-1

Article 2 Sale of Real Estate Acquired m Judicial
- Pioceeding or in Iazeu Thereof

Real estate purchased by fiduciary before
or after foreclosure sale, etc , power to
sell without court order

3A 20-2

Article 1 EXCHANGE OR PURCHASE

3A:20-1. Exchange or purchase of real estate
held by fiduciary. When 1t 1s made to appear
to the court to which a fiduciary 1s accountable,
that the estate under administration will be bene-
fited by an exchange or purchase of real estate
under the terms and conditions set forth and
submitted 1n the application, the court may au-
thorize or approve the exchange or purchase
Source R S 320-1, R S 3 20-2

Note of Reporter Proposed change clarifies limits of
this provision See Clapp N J Pract §596 p 625
The fact that a fiduciary has power to sell does not
give him power to exchange property, Tzeses Vv

Green, 1929, 105 N J KEgq 12, 146 A 593, unless

property received on exchange 1s proper trust -
vestment Clapp N J Pract §568 p 577

The general power of the court to permit an ex-~
change of lands of a mental incompetent under
R S 3 7-42 1s inconsistent with R S 3 20-1 msofar
as the latter section limits the exchange to adjoin-
mg parcels See Clapp §596

SALE OF REAL ESTATE ACQUIRED
IN JUDICIAL PROCEEDING OR
IN LIEU THEREOF

Article 2

3A:20-2. Real estate purchased by fiduciary
before or after foreclosure sale, ete.; power to
sell without court order. When, at a sale upon
foreclosure of a mortgage forming part of the
assets of the estate in his hands, a fiduciary
shall purchase the real estate affected or when,
to avoid foreclosure of such a mortgage asset,
the fiduciary shall acquire title by deed from the
owner of the real estate affected, or when, to
protect such a mortgage asset, the fiduciary shall
become a purchaser under any sale made upon
foreclosure of any other mortgage, tax sale or
other “ien on the real estate, or at a sale of the
real estate under execution upon any judgment
or under auny judicial proceeding, the real es-
tate so purchased or acquired by the fiduciary
shall be an asset of the estate 1n his hands and
may be sold and conveyed by him without order
or judgment of the court, and any such sale or
conveyance made by him shall be valid and effec-

Section

3A 20-3 Disposition of proceeds, account

Article 3 Puichase by Fiduciaiy for Himself
3A 204 Fiduciary may purchase trust real estate,
court approval required

3A 20-5 Blank

tual 1n all respects to sell or convey such real
estate as if made under order of the court
Source R S 3 20-3

Note of Reporter The last paragraph of 3 20-3, cover-
ing title of cofiduciaries to such realty, seems out
of place here, and 1s covered m R S 3A 7-69 on
survivorship The above provisions do not require
the devolution of all real estate in a fiduciary’s hands
as personalty In re Koellhoffer's Hstate, 20 N J
Misc 139, 25A2 638

3A:20-3. Disposition of proceeds; account.
The proceeds of a sale and conveyance of real
estate pursuant to section 3A 20-2 of this fitle
shall be accounted for and paid over by the
fiduciary i the same manner as he would have
been required to do with the proceeds of the
mortgage or the trust funds used by him to ac-
quire the real estate.
Source R S 3 204

Note of Reporter Covers procedure of payment, does
not determine the payees In re Koellhoffer’'s Est,
20 N J Misc 139, 25A2 638

PURCHASE BY FIDUCIARY
FOR HIMSELF

Article 3

34:20-4. TFiduciary may purchase trust real
estate; court approval required. When the su-
perior court shall find that it will be to the
advantage of an estate, trust or guardianship
that the fiduciary thereof should purchase real
estate held theremn, 1t may permit him to pur-
chase the same for such price and upon such
terms as the court may approve

Nothing contained 1n this section shall author-
1ze the sale of any real estate where the fiduciary
18 not authorized to do so by the terms of the
will or other mmstrument, or under the direction
of the court or by a statute of this state, and
nothing contammed i1 this section shall authorize
the purchase of any real estate by a fiduciary
where there 1s a cofiduciary, without the con-
currence of such cofiduciary
Source R S 3 20-5

3A:20-5. Blank

Chapter 21. SUPPORT, MAINTENANCE AND EDUCATION OF WARD.

Section
Article 1 Principal and Incomé

3A 21-1 Fixing annual expenditure on minor, allow-
ance 1 guardian’s account

3A 21-2 Use of income of minor,

3A 21-3 TUse of income of minor,

Section

3A 214 Fixing expenditure on mental 1ncompetent
and his household

3A 21-5 TUse of principal for support and education
of minor or mental imcompetent

3A 21-6 TUse of principal of proceeds of sale of real

estate for support of mental incompetent
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3A:21-1

Section

3A 21-7 Use of surplus mncome of mental mcompetent

to support family
3A 21-71 Purchase of land and erection of dwelling for

meéntal incompetent and family
i)

Article 2. Mortgage or Pledge of Estate

3A 21-8 Borrowing of money on security of estate
of minor, mental incompetent or benefi-
ciary of trust

Report to court, approval and validity of
security

3A 21-9

Article 1 PRINCIPAL AND INCOME.

3A:21-1. Fixing annual expenditure on minor;
allowance in guardian’s account. The general
guardian of the estate of a minor may, from
time to tume, apply to the court, wherem he 1s
accountable, to fix the sum he may expend yearly
for or toward the support, mammtenance and edu-
cation of his ward

The court may make such direction 1n the
premises as to it shall seem proper under all
the circumstances of the case, having special
reference to the amount of the estate and the
condition 1n life of the ward, and to the pecuniary
means of any parent who 1s under legal obhga-
tion with reference to the support of the ward,
but no judgment or order making such direction
shall continue for more than a year

If during the pendency of such directions the
ward 1s adequately supported, ‘maintained and
educated, the court shall allow the guardian in
the settlement of his account the amount ex-.

pended not exceeding the sum fixed by the court
Source R S 3 21-1

3A:21-2. Use of income of minor. The court
wheremn the guardian of the estate of a minor
1s accountable may from time to time authorize
and direct the guardian to apply, out of the in-
come of the estate, for the support, mamtenance

and education of the minor
Source R S 3 21-2

3A:21-3. TUse of income of minor. When it
shall be made to appear to the county court of
the county in which the minor resides, or to the
superior court, that

a The parent or other person having custody
1s unable to afford the minor proper education,
maintenance and support, and '

b The mmor has or 1s entitled to a certamn
fund, estate or other property in the hands of a
guardian or other person; and

¢ The best interests of the minor will be pro-
moted by the use of mmcome of such estate or
property, or a portion thereof, for his education,
maintenance and support—

The court may authorize and direct the guard-
1an or other person in control of the fund, estate
or other property to pay the mcome thereon, or
so much thereof as the court shall direct, to the
parents or persons having custody of the minor
to be used for his education, mamtenance and
support.

Source R S 3 21-3.

ADMINISTRATION OF ESTATES—DECEDENTS AND OTHERS

3A-21-7

Section

SA 21-10 Mainter'ance of mental mcompetent, preser-
vation of estate, payment of debts and
advances

Article 3 Sale of Real Estate, Use of Personal Property
01 Timber Lands

3A 21-11 Order of court in case of minor

3A 21-12 Order of court in case of mental incompe-
tent

3A 21-13 Conveyance by guardian, effect
3A 21-14 Blank

3A:21-4. Fixing expenditure on mental incom-
petent and his household. The superior court or
the county court, to which the guardian, if a
resident, 1s accountable, may direct the amount
the guardian may expend yearly for the support
and maintenance of the mental mcompetent, his
household, family, spouse, child or children, out
of his personal estate, and the mcome thereof,
and the profits of his real estate, or direct the
payment ot his debts or those of such family,
or otherwise directing the guardian in relation
to the care and management of the mental in-
competent or his estate, and mm relation to the
support and maintenance of the mental mcom-
petent, his household, family, spouse, child or
children
Source R S 3 214, as am L 1938, c 133, p 285, §1

3A:21-5. Use of principal for support and
education of minor or mental incompetent. When
1t shall be made to appear to the superior court
or the county court to which the guardian 1s
accountable that the inmcome of the estate of a
minor or mental incompetent 1s insufficient for
his proper support, maintenance or education
and he 1s unable to support himself and has no
other proper means therefor, the court may, if
1t would be for the best interests of such minor
or mental mmcompetent, authorize the guardian
to use so much of the principal of the personal
estate as it may deem to be for the best in-

terest of the minor or mental incompetent .
Source R S 3 21-5, as am L 1939, ¢ 257, §1

3A:21-6. Use of principal of proceeds of sale
of real estate for support of mental incompetent.
When a sale of real estate has been made and
1t becomes necessary to use any of the proceeds
thereof (including the interest thereon) for the
support of the mental incompetent, the superior
court or the county court to which the guardian
1s accountable may direct what portion of the
proceeds and interest shall be used annually for

such purpose.
Souice R S 3 21-6

3A:21-7. Use of surplus income of mental in-
competent to support family. When a mental
mcompetent 1s possessed of or entitled to real or
personal estate, the yearly mcome of which 1s
more than sufficient for the proper support and
maintenance of the mental mmcompetent and his
household, and the mental mmcompetent has 1
or more parents, brothers or sisters of the whole
or half blood who are without adequate means

N
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of support and dependent on the bounty of
others, the superior court or the county court
to which the incompetent’s guardian 1s account-
able may direct the guardian of such mental
mcompetent to pay over to the person or persons
aforesaid such portion of the surplus income of
the estate of the mental incompetent, not ex-
ceeding two-thirds of such surplus annual 1n-
come, for their support, maintenance or education
in such manner as the court may direct The
Jjudgment or order making such direction shall

not continue for more than 3 years
Source R S 3 21-7

3A:21-7.1. Purchase of land and erection of
dwelling for mental incompetent and family.
When 1t shall be made to appear to the superior
court or the county court to which the guardian
1s accountable that it would be advantageous
to a mental mmcompetent and his or her spouse
and children, or any of them, i1f a dwelling house
and a lot of land were purchased or a lot of
land were purchased and a dwelling house erected
thereon, for the use of the mental incompetent
and his family, or any of them, as aforesaid,
the court may direct the guardian to purchase
a house and lot or to purchase a lot and bwld
a dwelling house thereon and to enter into such
contracts therefor as the court shall deem ad-
visable, and to pay for the same from any money
or the proceeds of the sale of any personal prop-
erty belonging to the estate of the mental

mncompetent
Souice R S 3 21-7T1

Article 2 MORTGAGE OR PLEDGE OF ESTATE

3A:21-8. Borrowing of money on security of
estate of minor, mental incompetent or bene-
ficiary of trust. When 1t shall be made to appear
to the superior court that the personal estate
and the rents, 1ssues and profits of the real
estate of a minor or mental incompetent 1s not
sufficient for his proper support, maintenance
and education or that of his wife or minor
children, the court may direct the guardian of a
minor or mental incompetent, or a fiduciary hold-
mg real estate under a will, deed or other in-
strument 1n trust for any such person, to borrow
money upon security of the real estate in this
state, or any part thereof or interest therein,
belonging to the minor or mental mcompetent
Source R S 3 21-8

~ 8A:21-9. Report to court; approval and validity
of security., A bond and mortgage, or other
security, given by a fiduciary mentioned in sec-
tion 3A 21-8 of this title, if the court approve
thereof, shall be valid and effectual in law, and,
upon delivery, shall vest in the mortgagee or
holder of any other security all the estate, title
and mterest of the minor or mental mcompetent
mm and to the real estate, subject, however, to
the provisos in the mortgage or other security

contained. *
Source R S 3 21-9 °

SUPPORT, MAINTENANCE AND EDUCATION ;OF WARD

3A:21-14

3A:21-10. Maintenance of mental incompetent;
preservation of estate; payment of debts and ad-
vances. A guardian of a mental incompetent
may, 1if the superior court approve of 1t, mort-
gage or pledge real or personal estate for the
purpose of borrowing money to pay the debts
of such mental incompetent, or discharging any
encumbrance on his property, or for his mainte-
nance, or for the preservation of his estate, or
for the payment of any advances made by the
guardian on account of any of the above-
mentioned purposes when such advances have
been made within 6 years of the commencement

of the action to secure such approval
Source R S 3 21-11

Article 3 SALE OF REAL ESTATE, USE OF PER-
SONAL PROPERTY OR TIMBER LANDS
3A:21-11. Order of court in case of minor. If
the personal estate and the rents, issues and
profits of the real estate of a minor be not suffi-
cient for his support, maintenance and education,
the superior court or the county court to which
the guardian 1s accountable, upon full investiga-
tion of all the circumstances, may, from time to
time, direct the guardian to sell so much of the
timber growing or being upon the lands of the
minor or such part of his real estate as 1t may

deem adequate for such purpose
Source R S 3 21-12

3A:21-12. Order of court in case of mental
incompetent. If the mcome of the estate, real
and personal, of a mental incompetent 1s 1n-
sufficient to pay his just debts, to reimburse or
pay any person for proper advances or services
on his account, or to pay for his support, mainte-
nance or education or that of his household, the
superior court or the county court to which the
guardian 1s accountable, upon full investigation
of all the circumstances, may, from time to time,
direct the guardian to sell so much of the timber,
growing or bemng upon the lands of such mental
mcompetent, or to sell such parts of the real
estate of such mental incompetent, or to use so
much of any money or proceeds of sale re-
ceived from the sale, already made, of any real
estate or personal property of such mental in-
competent, as the court, according to the best
interest of the mental mmcompetent in view of
the condition of the estate and the circumstances

of the case, may direct
Souice R S 3 21-13

3A:21-13. Conveyance by guardian; effect.
The conveyance of real estate sold pursuant to
section 3A 21-11 or 3A 21-12 shall, when duly
executed and delivered, vest in the purchaser as
good and perfect estate in the subject of the
sale as the minor or mental mcompetent shall be
seized of or entitled to at the time of making

the judgment or order for sale.
Souice R S 3 21-14.

3A:21-14. Blank.
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Chapter 22.

ADMINISTRATION OF ESTATES—DECEDENTS AND OTHERS

3A:23-3

CONVEYANCES OF TRUST PROPERTY WHERE FIDUCIARY

UNDER DISABILITY OR DECEASED.

Section
3A 22-1 When minor or mental mcompetent i1s mort-
gagee or trustee, application for release,
assignment, conveyance, etc, order au-
thorizing or compelling
3A:22-1. When minor or mental incompetent

is mortgagee or trustee; application for release,
assignment, conveyance, etc., order authorizing
or compelling. When a minor or mental mmcom-
petent holds a mortgage or other lhien on real
estate, or real estate in trust for others, n any
manner, the superior court may authorize or
compel the minor, his guardian or someone for
him, or the guardian of the mental incompetent,
to execute and deliver a release, satisfaction or
assignment of the mortgage or other lien or a
conveyance or assurance of the real estate to
the person thereto entitled, n such manner as

the court may determine
Source R S 3 221

3A:22-2. Validity of release, assignment, con-
veyance, ete. A release, satisfaction, assignment,
conveyance or assurance authorized by the su-
perior court pursuant to section 3A 22-1 of this
title shall be valid and effectual as i1f executed by
the minor or mental imcompetent when of full
age and mentally competent
Souice R S 3 22-2

Section

3A 22-2 Validity of release, assignment, conveyance,
ete

3A 22-3 Declaration of trust by decedent in lifetime,

conveyance by fiduciary,
order

application and

3A:22-3. Declaration of trust by decedent in
lifetime; conveyance by fiduciary; application and
order. When a decedent shall, in his lifetime,
have received a conveyance of real estate in trust
for another and shall' have, in his lifetime exe-
cuted a declaration of trust for the same setting
forth i effect that he has no beneficial interest
therein and holds 1t for the use of or subject to
the order of another in the declaration named,
and the decedent shall die without making a
conveyance of the real estate to the person there-
to entitled, the superior court or the court to
which the fiduciary 1s accountable may, upon
application of the executor or administrator of
the decedent, authorize such executor or admin-
1strator to convey the real estate pursuant to
the stipulations contained in the declaration of

trust
Source R S 3 22-3

EXECUTION OF POWERS, CONSENTS AND CCNTRACTS

OF PERSONS UNDER DISABILITY OR DECEDENTS.

Chapter 23.

Section

3A 23-1 Exercising power or consent for mental in-
competent, order, effect

3A 23-2 Contract of mental incompetent made while
mentally competent, specific perférmance

3A 23-3 Contract of decedent for sale of land, order
to perform

3A 23-4 Effect of conveyance

3A:23-1. Exercising power or consent for men-
tal incompetent; order; effect. Where a power,
discretionary or otherwise, 1s or shall be vested
m or given to a mental incompetent or the exer-
cise thereof 1s or shall be dependent upon his
consent, the superior court may, if it appears
expedient so to do, direct the guardian to exercise
the power or execute the consent in such manner
and form as the court may direct

A conveyance or other instrument made and
executed by the guardian pursuant to an order
heremn authorized, shall be valid and effectual

Nothing herein contained shall be held to affect
the provisions of a will duly executed and ad-
mitted to probate
Source R S 3 23-1

3A:23-2. Contract of mental incompetent made
while mentally competent; specific performance.

Section

34A 23-5 Contracts of decedent for purchase or sale
of real estate, performance by executor or
administrator

3A 23-6 Conveyance on consent of Iiving children,

trustee empowered 1n certain cases
3A 23-7 Blank

The superior court may compel the specific per-
formance of a bargain, contract or agreement
made by a mental incompetent when he was
mentally competent, and direct his gua}dlan ta
perform all acts and execute all conveyances for
that purpose

Source R S 3 23-2

3A:23-3. Contract of decedent for sale of land;
order to perform. When a decedent has made
an agreement for the sale or conveyance of real
estate within this state, and the purchaser has
paid therefor i full or i part and has been
placed 1mn possession thereof by the decedent,
or when a decedent has made a contract in writ-
mg for such sale or conveyance, the superior
court or the county court of the county wheren
the real estate 1s situate may authorize the
executor, administrator, administrator with the
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will annexed, or administrator pendente lite of
the decedent, or the purchaser, his personal
representatives, and successors 1 interest or
assigns, to fulfill the contract or agreement and
to execute a good and sufficient conveyance to
the purchaser or his successors and assigns
An action to secure such authority from the
court must be commenced within 15 years from
the date of the contract or making of the agree-
ment, except where the contract or agreement
1s contimmuous or 1s of such nature that the com-
pletion or performance thereof 1s 1mpossible
within such period, in which case the court in
1its discretion may authorize the fulfillment of
the contract or agreement after such period
Source R S 3 23-3, as am L 1949, c 284, p 876, §1
3A:23-4, Effect of conveyance. A deed made
as authorized by section 3A 23-3 shall convey
the real estate directed to be conveyed as fully
as 1f the decedent had executed the same m his
Lifetime
Source R S 3 23-5, as am L. 1949, ¢ 284, p 877, §3
3A:23-5. Contracts of decedent for purchase
or sale of real estate; performance by execufor
or administrator. Any executor of any last will
and testament, or any adminmistrator to whom
letters  testamentary or of admimstration have
heretofore been or may hereafter be granted,
may carry mto effect the terms and conditions
of any agreement for the purchase or sale of
any real estate entered into by the decedent
and any subsequent agreement entered mmto by
such fiduciary 1 relation thereto shall be bind-
mg and effectual on all parties as if made by the
decedent Such fiduciary may take title to the
real estate mn said agreement named, at such
times and upon such terms and conditions as
he shall deem for the best interest of the estate,
although by the provisions of said last will and
testament there 1s given no power to the execu-
tor to receiwve and take title to real estate, or,

2

TRANSFER OF PROPERTY OUT OF OR INTO STATE

3A:24-%

although said decedent died intestate Said real
estate shall be assets of the estate in the hands
of said executor or adminmstrator as the case
may be, and may be sold and conveyed by him,
without any order of court, and he shall receive,
be accountable for and pay over the proceeds
of such sale or sales as other estate moneys
m his hands Where any executor or ad-
mimstrator shall die or be removed from ofﬁce
by any court of competent jurisdiction, then
and in every such case any sale or conveyance
of such real estate made by the surviving or
acting executdr or administrator, or made by an
administratof with the will annexed, or an ad-
ministrator of intestate’s estates, appointed by
any court of competent jurisdiction in the place
and stead of such deceased or removed executor
or administrator, shall be construed to have
vested and to vest in the purchaser or grantee
the title to such real estate in the same manner
and as fully to all intents and purposes as if all
had been hiving or acting and had joined 1n such
conveyance

Source R S 3 23-6

.

3A:23-6. Conveyance on consent of living
children; trustee empowered in certain cases.
When a testator by a will duly probated de-
vises real eslate situate in this state to a trustee,
for any purpose, with full power to convey all
or any part thereof upon the unanimous consent
of all the children of the testator, and, after
the death of the testator, 1 or more of the
surviving children die, the trustee or his succes-
sor 1 office may exercise the power of sale and
give valid and effectual conveyances of the real
estate upon the unamimous consent of all the
children surviving at the time of the exercise of

the power
Source R S 3 23-7

3A:23-7. Blank

Chapter 24. TRANSFER OF PROPERTY OUT OF OR INTO STATE.

Section

3A 24-1 Removal of property from the state

3A 242 Meaning of term ‘‘personal property’

3A 243 Proof of authority of, and giving of security

by, guardian or trustee

3A:24-1. Removal of property from the state.
When a guardian and his ward, whether mental
mcompetent or mimor, or a trustee and his cestu
que trust, or a trustee and all the cestwuis que
trustent m esse, are both or all residents of
another state, jurisdiction or foreign country,
and the ward, cestu1 que trust or cestuis que
trustent 1s or are entitled to personal or real
property 1n this state, the superior court or,
except where there 1s a fund 1n the custody of
the superior court or in the custody of a fiduciary
or person whose letters or authority were re-
cewved from the superior court, the county court

Section

3A 244 Cases where removal will be denied

3A 245 Effect of judgment for removal and transfer
3A 246 Blank

3A 247 Blank

may, 1 an action brought' by any interésted
person, authorize the guardian or trustee to
receive and remove from this state all or any part
of the personal property and the rents, issues
and profits of the real property, or authorize the
same to be transferred to the custody of the
proper court of such state, jurisdiction or

country
Source R S 3241and R S 3 24-2

3A:24-2. Meaning of term “personal property”.
The term “personal property” shall be taken in
this chapter to include, but without hmitation,
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property or money or any legacy or distributive
share or mterest in the hands of a fiduciary re-
siding or acting i this state, moneys in the
hands of a receiver appointed by any -court,
moneys in the hands of a commissioner, officer,
fiduciary or other person constituting the pro-
ceeds from the sale of real estate under any
judicial proceeding, or in pursuance of the pro-
visions of any will or mstrument of trust, on
awidrded as damages for the taking of lands
under legislative authority, moneys or funds de-
posited 1n any court of this state, whether aris-
mg from the sale of lands or otherwise, and
moneys or preoperty in the custody or under the

control of any court
Source R S 3 24-1

3A:24-8. Proof of authority of, and giving of
security by, guardian or trustee. Before judg-
ment 1s entered in the action brought pursuant
to section 3A 24-1, the court shall be satisfied
by proof that the nonresident guardian or trus-
tee 1s authorized and qualified to aect in the
state, jurisdiction or country to which the money
or other property is to be removed It shall re-
quire him to give bond, in double the amount
or value of such moneys or other property to be
removed, or m such other sum and with such
obligee, conditions and sureties as the court may

ADMINISTRATION OF ESTATES—DECEDENTS AND OTHERS

3A:25

determine, but no bond shall be required if 1t 1s
satisfied that he has given security satisfactory
to the court in such state, jurisdiction or country
or 1s not required to furnmish security under the

laws thereof
Source R S 3 24-4

3A:24-4. Cases where remeoval will be denied.
No removal or transfer of any property belong-
mg to any cestur que trust or ward shall be made
where 1t would conflict with the terms, Iimita-
tions or conditions attending his right to the
property, whether they are created by will, trust
or any other mstrument, or where the interests
of a citizen of this state with respect to the

property would thereby be prejudiced
Source R S 3 245

3A:24-5. Effect of judgment for removal and
transfer.
property or money pursuant to a judgment en-
tered 1 accordance with this chapter shall be
a legal discharge and acquittance for the same,
but if it deems it advisable, the court may re-
qure receipts or releases or refunding bonds to

be given and recorded
Source R S 3 24-6

3A:24-6. Blank !
3A:24-7. Blank

Chapter 25. CREDITORS OF DECEDENTS; THEIR RIGHTS AND REMEDIES.

Section
Article 1 Definitions
3A 25-1 “‘Claim” defined
Article 2. Preferred Claims.
3A 252 Certain claims preferred

Article 3 Presentation and Bar of Claims

3A 25-3 Limitation of time to present claims of credi-

tors, order, notice

3A 25-4 Blank

3A 255 Claims payable 1n future

3A 25-6 Blank .

3A 257 Payment of claim not legally presented,
effect, allowance i1n executor’s account

3A 25-8 Rejected claims to be sued upon within 3
months

3A 25-9 Discharge of executor or administrator where

notice 1s published

Aiticle 4. Remedies of Creditors Who Fail to Present
Their Claims Within the Time Limited

3A 25-10 Blank

3A 25-11 Against assets of a solvent estate, presen-
tation of claim, acceptance or rejection

3A 25-12 Suit on rejected claim, proceedings, effect

3A 25-13 Fallure to sue after notice to perfect clamm,
claim thereby debarred )

3A 25-14 Blank

3A 25-15 Against legacies and distributive shares after
settlement and before distribution

3A 25-16 Blank _

3A 25-17 Action upon refunding bond of legatee or
distributee

3A 25-18 Defense to action on fiduciary’s bond in cer-
tain cases

3A 25-19 Action on refunding bond of ultimate dis-

tributee or legatee

Section

3A 25-20 Failure to file refunding bond, presumption
that legacy or distributive share remains

unpaid

Article 5 TXaability of Real Estate for Debts, Methods
of Enforcement.

3A 25-21 Real estate liable 1 year only for debts, ex-
ceptions
3A 2522 Time not extended by general words mm will

3A 25-221 No effect on certain rights of creditors

Article 6 Sale of Real Estate for Debts Where
Personalty Insufficient.

A In General, County Court

3A 25-23
to

3A 25-25 Blank

3A 25-26 Examination into condition of estate, va-
Lidity of certain claims determined

3A 25-27 Determination on validity of claims, effect

3A 25-28

to

3A 25-33 Blank

3A 25-3¢ Removal of executor or administrator re-
fusing to furnish bond, substituted admin-
1strator to proceed with sale

3A 25-35 Blank

3A 25-36 Death of executor or administrator after sale
but before deed executed, conveyance by
substituted admmistrator

3A 2537 Conveyance, recitals, estate passed by,
effect of omzission of recitals

3A 25-38 [Effecl of confirmation,

3A 25-39 Record of sale in more than 1 county

3A 25-40 Payment of debts out of proceeds of sale,

distribution of surplus, contribution among
heirs and devisees

.
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Section
3A 25-41 Remedy of creditor of heir or devisee, pe-
tition for payment out of undistributed
surplus
B In General, Superior Court
3A 25-411 Proceedings for sale in superior court
C Where Mortgagee or Judgment Lienor Files Claim

8A 25-42 Sale free and clear of mortgage or judgment
lien, application of proceeds

3A 25-43 Payment of deficiency balance on mortgage
or judgment out of other assets

D Bond by Hewrs and Devisees to Prevent Sale

3A 25-44 Adjournment of proceedings upon bond being
furnished

3A 25-45 Blank

3A 25-46 Prosecution of bond or sale of land on
breach of conditions

3A 25-47 Judgment on bond to be in penal sum, dis-
position of amount collected
3A 25-48
to
3A 25-50 Blank
Article 7. Insolvent Estates

3A 25-51 Distribution among creditors to be pro rata,
preferred debts excepted

3A 25-52 Blank

3A 25-53 Claims not presented 1n time barred, ex-
ception, extension of time
3A 25-54
to
3A 25-56 Blank

3A 25-57 Report of claims, account and inventory

3A 25-58 Report of claims, when presented, notice;
filng report

3A 25-59 Exceptions to account, inventory and claims,
determination, allowance, appeal

3A 25-60 Excepted claims may be proceeded upon by
independent suit

Article 1. DEFINITIONS

3A:25-1. “Claim” defined. As used m this
chapter, “claim” mcludes debt and demand
Source. R 8 3 251

Article 2, PREFERRED CLAIMS

3A:25-2. Certain claims preferred. The fol-
lowing expenses and debts shall have preference
and be paid out of the personal and real estate
of the decedent, according to the following order

1 Funeral expenses

2 Administration expenses

3 Debts entitled to a preference under the
laws of the United States

4 Hospital, physicians’ and nurses’ bills during
the last 1llness

5 Judgments entered against the deceased ac-
cording to the priority thereof respectively

Preference shall not be given to the payment
of one 1tem over other items of the same class

except as stated in the fifth class
Seurce R S 3 25-2, as am L. 1941, ¢ 228, p 646, §1

Article 3. PRESENTATION AND BAR OF CLAIMS.

3A:25-3. Limitation of time fo present claims
of creditors: order; notice. At any time after
granting letters testamentary or of admimstra-
tion, the superior court, county court or surro-
gate, as the case may be, may, whether the estate
be solvent or not, order the executor or adminis-
trator to give public notice to creditors of the

CREDITORS OF DECEDENTS, THEIR RIGHTS AND REMEDIES

3A:25-7

Section

3A 25-61 Actions pending may proceed to judgment
3A 25-62 Judgment of insolvency, sale of lands

3A 25-63 Sale of lands i1n other counties

3A 2564 Proceeds, distribution, attachment

3A 25-65 Residue,after debts to go to heirs

3A 25-66 Certamn actions against executor or admin-
1istrator saved

Article YA. Sale of Real Estate Subject to Escheat,
to Pay Debts

3A 25-66 1 Real estate which may be subject to es-
cheat, sale to pay debts authorized, copies
of petition and order to show cause mailed
to state treasurer N

3A 25-66 2 Affidavit of mailing, filing

3A 25663 Accounting, surplus from ‘sale payable to
state treasurer

3A 25-66 4 Distribution by state treasurer, proof of
descent proceeding required of claimants

3A 25-66 5 Payment of share to established claimant,
state treasurer released as to subsequent
claimants, recovery by claimant from dis-
tributee

Article 8 ILiability ef Heirs and Devisees

3A 25-67 ‘‘Heirs and devisees’’ defined

3A 2568 Heirs and devisees liable for debt of de-
cedent

3A 25-69 Joinder of parties
3A 25-70 General judgment to be entered

3A 25-71 Pleading and judgment 1n case of alienation
of real estate

3A 25-72 Pleading and judgment where real estate
descended or devised, execution, contri-
bution.

3A 25-73 Contribution between heirs and devisees
liable

decedent to present their claims within 6 months
from the date of the order.

Source R S 3 25-3 Further see proposed amendment
to Rule 3 98-1

3A:25-4. Blank.

3A:25-5. Claims payable in future. Liquidated
claims, not due and payable, but payable mn the
future, may be presented for allowance, a reason-
able rebate of interest being made when interest
1s not thereon accrumng If such claam 1s dis-
puted and action 1s brought thereon the plamntiff
shall not fail in the action because the claim 1s
payable 1n the future, 1f the claim 1s otherwise

vahd
Source R S 3 25-5

3A:25-6. Blank.

3A:25-%7. Payment of claim not legally pre-
sented; effect; allowance in executor’s account.
If an executor or adminmistrator i good faith
pays a claim presented to him which 1s not
verified as required, and, on or before final ac-
counting, 1t 1s proved to the court or surrogate
that the claim was owed by the decedent and was
a just claim against the estate, the court shall
allow the executor or admunistrator in his ac-
count the full amount of such claim if there be
suffictent of said estate to pay the debts of
equal degree with said claim 1n full, and 1f said
estate 1s not sufficient for said purpose, he shall
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be allowed the pro rata amount such creditor
would have been entitled to receive if such claim

had been presented verified as required
Source R S 3 25-7

3A:25-8. Rejected claims to be sued upon
within 3 months, If an executor or administrator
disputes a claim presented to him or portion
thereof, he shall give notice mn writing to the
claimant, his agent or attorney, of that which he
disputes
_ Within 3 months after receiving such notice the
creditor shall commence an action to recover on
the disputed claim, or portion thereof, otherwise
a judgment made pursuant to section 3A 25-9
of this title shall bar the same with hike effect as
1if 1t had not been presented within the time

hmited
Source R S 3 25-8

3A:25-9. Discharge of executor or adminis-
trator where notice is published. If a claim
agamnst a deceased person be not presented to
the executor or administrator on or before the
day fixed for presentation of claims in the notice
to creditors published pursuant to section 3A 25-3,
the executor or admimstrator shall not be
chargeable for any assets or moneys that he may
have paid 1 satisfaction of any lawful claims, or
of any legacies, or any money distributed to the

next of kin before such claim was presented
Source R S 3 25-9

Article 4 REMEDIES OF CREDITORS WHO FAIL
TO PRESENT THEIR CLAIMS WITHIN THE
TIME LIMITED

3A:25-10. Blank

3A:25-11. Against assets of a solvent estate;
presentation of claim; acceptance or rejection.
When an estate 1s solvent and the executor or
admimstrator has settled his account showing
assets m his hands, a claimant, who has neg-
lected to present his claim within the time
Iimited, may present such eclaim, in the form
required to the executor or admmistrator at
any time before the surplus shall have been
distributed or paid over pursuant to law

Thereupon, the executor or administrator shall,
if satisfied that the claim 1s correct and should
be paid, pay the same or so much thereof as the
amount of the assets 1n hs hands will permit
If not satisfied of the correctness thereof, the
executor or admimstrator shall notify the claim-
ant, his agent or attorney, to proceed forthwith
to establish the disputed claim, or part thereof,
by judgment In such case the executor or ad-
ministrator shall retain from the assets available
for distmbution a sum sufficient , to pay the
amount of the claim, together with interest and
costs, until such time as the claimant shall have
had an opportunmity to esta