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1. APPBLLATE DECISIONS - SCIARROTTA vs~ TRENTON 

JENNIE SCIARROTTA, ) 

Appellant, ) 

CITY COUNCIL OF THE CITY 
OF TRETJTON, 

.8.ospondent 

) 

) 

) 

\ 
) 

John H. Knfes, bsq., Attorney for ~ppell2nto 

ON APPEAL 
CONCLUSIONS 

Adolph F. Aunco., Esqo, littornoy for nespondent o 

BY THE COiVIlVIISSIONER~ 

Appullant appeals from the denial of her applic2tion 
for a plenary retail consumption license at 420 N. Clinton 
Avenue, Trenton .. 

hespondent contends that the application WQS properly 
denied bees.use it was not filed 1-mtil some timG in 0o.pt~:mbc:::r, 
193~5.9 and 9 therefore, vvo.s barred by virtue of respondent's 
liccn~3c~ 1im:i.ting .Ltcs:Jluticm No. 95 ad.opted July 9, 1905 which 
:;)rov id cs~ 

HApplicati:;ms for Plenary Hetnil Consumption, 
PlGnary Ret~il Distribution and Club Licenses for the 
period ending June 30, 1936, be received by such 
Council from all applicants therefor up t~) cmd in­
cluding tho 31st day of July, 1935, ~nd not there­
after; and the City Clerk be and he is hereby authorized 
to receive such applications :::m beho.lf ;)f this Council. n 

Appell~nt c~ncodos that her application was not 
filed untLL aftc~r July 31, 1935 but cc.mtend.f~ tk1t in her case 
there are special circu.rnst2ncos ·which just:Lfy C.)nsidero.tion of 
her applicaU ... Jn on the merits notv"J"ithsto.ndinf., the passing ·'.)f 
tho time limj_L 

Last yo3.r, nppell~mt hs.d applied to the 'l'rontcm 
issuing authority for n consumption liconsLl for the period 
v;1hich oxpircd June 30 J 1935 o Her appJ..icati')Yl was denied and 
nn appoal filed vdth the; Commissicmcr. This appeal w:1s dis­
missed bccGuse it o.ppcnrod th2t 2ppellunt wns n:)t ~ citizen 
of the United States although she honcstlv believed that shG 
vv~s [.:.:cJ· ,.-,'-r'Y'CJtt;·) vs · Tr"Gffh)n BuJ.., 1 nti'n J./c.os" It-e:dn .l~g c.:ihc:~ ''-•• • -' • ........... .... • ~ ..... • • - v '· ~ _._ '--' 7, ' • Ti • 1-.) 

irnmcdia tel;y applied -:for na turalizn tLm o During '"July J 1935, 
knowing ~f r8spondent 1 s resolution, she tried tJ file her 
:::.pplication requestj_ng the municj_pal clork to h:Jld it until 
sho rccoivcd her citizenship papers, but he refused to accept 
it because she was not yet a citizen. She wns finally 

~ 

\ 
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naturalized on beptember 21, 1935 and immediately thereafter 
flled her present application, which was denied, not on the 
morits, but ~olely because not filed before July 31, 19350 

It now appears that appellant even before her 
naturalization was an Italian citizen and therefore by virtue 
of a Federal ~reaty existing between the United States Govern­
ment and the Italian Government was not disqualified from 
receiving a license simply becauso not a citizen of the United 
States. ~Ql.-~ .. ~r~{dQ_~rQ~t1_es, Bulletin £94, Ite~ f/:15. This 
advice from the 1:lecretary of State was not promulgated to the 
Trenton City Councj_l until tho issuance of' Bulletin #94 on 
November 7, 1935 which was aftur tho loco.l hearing in the in­
stant case which occurred on October 22, 1935. As late as 
October 10, 1935, the point so far as Italy was concerned was 
still doubtful. Seo Bulletin #92, Item #7. 

Actually, therefore, she was eligible, so far as 
her citizenship was concerned, at all times to receive a license 
even thdugh she didn't know about it. Her ignorance, however, 
is wholly excusable. She cannot bu charged with what even the 
Department its0lf did not know. She did all that could reasonabl; 
be demanded of her in order to have her application filed in 
strict accordance with respondent's resolution. 

After tho instant case was heard on appeal on November 
7th, the City Counfi!jl of Trenton granted an alcoholic beverago 
license on December 10th to one Milton Mirkin, notwithstanding 
his application was not filed until after J·uly 31, 192S5. Unusual 
circumstances there appeared in that Mirkin had held a license 
for the previous licensing lJeriod ending June 30, 1935, but had 
lost his premises because of financial reverses and was not 
able to obtain new premises in timo to apply for a license for 
the current period until after July 31st. It vms not an after­
thought on his part QS the Trenton Countil had been duly informed 
of his intention to apply by letter dated June 17, 1935. The 
Council thereupon p1"'oporly considered h5.m as an applicant in 
good faith pending the securing of proper premises. The Mirkin 
license wus issued under thoso exceptional circumstances notwith­
standing the application was filed ~fter the time limit had ex­
pired. 

As there nrc equally exceptional circumstances in 
the instant c~se, it would bo but fair to treat it on the same 
basis. Appelltint's application was not considered on the merits 
but denied solely bacause the application had been filed too 
late. 

The case is ther0foro remanded to respondent for 
determination of appellant's application on the merits. 

·Dated~ December 26, 1935. 

D. FREDERICK BURNETT 
Commission0r 
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·2. APPELLATE DECISIONS - FRANKLIN STORES v. BELLEVILLE 

FHANKLIN STORES CO. , a Now 
Jersey Corporation, 

Appellant, 

-vs-

) 

) 

) 

\ 
) 

BOARD OF COIVIIViISSIONERE! OF THE TOWN 
O~ BELLEVILLE (ESSEX COUNTY), ) 

Responden:t ) 

ON APPEAL 
CONCLUSIONS 

Louis B. Englander, Esq., by Milton D. Valentine, Es~., 
Attorney for Appellant . 

. Lawrence E. Keeman, 1~sq 41, 1·ittornoy for hcspondent o 

B.Y THE COIVIIVlISSJONER~ 

Appellant appeals from the denial of its application 
for a plenary retail distribution license at #82 Washington 
Avonue, Belleville. 

·Respondent contends the.~ application wt.:~s properly denioc 
·by virtue of oection 10 of its ordinance o.f April 24, 19311, as 
amended November 27!) 1934, limiting the number of plenary retail 
distribution licen-sc~s to 3 and the is.suance of the ~1llotted 
number. 

i.:.i0ction 37 of the Control .ti.ct expressly authorizes mun:i 
cipalities to limit the number of retail licenses to be issued 
therein. Although such numerical lirni.taticm Js subject to appeo.:r 
it will not be upset on appeal unless clearly shovm to bi:.: unrea::::u 
able either in its adoption or applicatibrt to appellant. 
RYmo.n v. Jjranchburg, Bulletln 1'!:37, Item #8 o 

Belleville, with a. population of approximately 29,000, 
has approximately 40 consumption licensees and 3 plenary retail 
distribution licenseos. ·.Al though none of these di.stribution 
places is j_n the vlch1i ty of appellant 1 s premj_ses, nc;vc=.:rtheless 
it appears that there are 6 consumption places -rvj_ thin 700 f eot, 
one being vvi thin 6.J feet and another -vd thin 100 feet. All of 
the.se consumption places may, undor th0ir lj_censes, sell alcohol5 
beverages j_n original containers for off-premises consumption. 
Appellant claims, however, that consumption places do not cater 
to the package trade and that women desiring to make-such 
pu:rchasos would prefer to enter· storeE;; dealing only with pack&gc.! 
gbods. Quite true. But they already have in the municip~lity 
throe such storeso With present-day telephone and transporta­
tion facil~~ies such stores can properly-service large areas. 
Colonna v o lVloptcla_j_r, Bulletin l/39, I tom =//8 o We have not y<~t 
roached the po:Lnt where neighborhood liquor stores are essential 
cqnvoniences. , 

Appellant rirges that since the Belleville Commissionerf 
are of the admit tcd opinion tho. t tho vvolfare of tho community 
would be better servod by a substitution of distribution ~laces 
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for existing consumption places that the limitation of plenary 
retail distribution licenses is unreasonable. Appellant over­
looks the fact, however, that the majority of the City 
Commi~~sioners, al though preferring such substitution, are not of 
the opinion that this would justify a present increase in the 
number of distrlbution places in the absence of a decrease i.n 
consumption places. 

Appellant has not sustained the burden of proof rc~quisi te 
to cfomonstrate that tho community noc.:ds or wi.11 be more properly 
or conv0niently servi.ced by another liqti.or store o _Q_glogna_~..!.. 
MontG.lair_, supra; Su.§.se~ County_J2J:}d._g__Q2..!._~ NQ}IY}on, Bulletin #47, 
Item #3. It must thoreforG be concluded that the limitation was 
reasonable in its adoptiono 

Appellant further contends that the majority of the 
Belleville Commissioners ·11vere improperly motivated in denying its 
application. The evidence completely fails to support the charge. 
MoreovE:;r, whatever the motive·, the ordinance, so long as it remains 
in effect, limits the power of respondent. It could not, even if 
it would, issue more than three plenary retail distribution licen­
ses. The ordinance, so 1ong as in force D.nd until repeal8d or set 
aside, is bin.ding upon thu action of the Board of Commissioners 
itself. It wo~ld have no jurisdiction to issue a singlo extra 
license. Cf. ~o.c:Qma_.:!LY· Phi1l1Qsburg, 68 N. J. L. 552 (Sup. Ct. 
1902). 

The action of respondent is affirmodo · 

Dated~ December 26, 1935 

D. FREDERICK BURNETT 
Commissioner 

3. RETAIL LICENSES - WHEN ISSUED BY STATE C01ViivlH3SIONEH - DUTIES 
OF MUNICIPAL ISSUING OFFICIALS IN SUCH CASES - HEREIN OF 
APPLICATION FOR. CLUB LICENSE WHERE AN .OFFICER HAS BEEN CONVICTED 
OF A CHIME INVOLVING 1v10RAL TURPITUDE. 

Tony E. Hunting, Commissioner 
882 River Road 
Fair Haven, New Jersey 

D TT t, oar Mr . nun ing ~ 

January 6, 1936. 

I have just come upon a memorandum reminding me that I 
promised to give you a ruling clarifying the responsibility that 
rests on municipal officials when :1pplica ti.on for a retail license 
is made(. pursuo.nt.to.·the provisions of Co 44, P. L. 1934, directly 
to the utate Comm1ss1orwr. 

A municipal ltcenso is primo.rily the municipality's 
responsibility. The purpose of c. 44, P. L~ 1934, was to provide 
a means whereby licenses could issue vvhon members of the local 
body hncl direct or indirect j_ntere~;t therein, without placing them 
in the position of having to pass upon their own applicJtions. To 
that end, the is.suo.nce by J.ocal ~uthori ty was prohibited and made 
instead a functio~ of the btate Commissioner to be exorcised, in 
tho words of the Act, 14pon the samo terms and conditions and for 
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the same fee as other licensos of the same class are issued 
or arc issuable ·by.the municipal governing board or body. The 
administration of its issuance is the only difference. Once 
the license is issued by ·the Commissioner, it is no different· 

·froni any other municipal retail license, being subject to the 
same local policing, regulation and control. Consequently~ it 
is tho duty of the municipality to determine in tho first instanco 
that the issuance would bo conslstont vJith local ordinances, 
rosolutions, regulations and policies, and that the applicant 
is worthy and fully qualified, and the place suitable and proper. 

It was for these reasons thnt I adopted the rule of 
procedure requiring that. each such application be backed or 
endorsed by n resolution of the local issuing authority, setting 
forth that it had no objection to tho issuance of the license 
and consonted thereto and furthermore, was not aware of any cir­
cumstances or provislons of law or local ordinance which would 
prohibit sameo See Bulletin 75, itom 13. As I wrote to the 
Beverly, New Jersey Post of the American Legion (B~llctin 86, 
item 9, copy enclosod) this procedure w~s· consonant with the 
principles of Home Rule. 

In tho par~icul~tr case in which. your question aro~e, 
it vms the duty of the municipality not only to refuse to certify 
to the Commissioner its app~oval of the issuance of a license 
to the club because an officer was alleged to have been convicted 
of a crime involvi_ng moral turpitude, but also to investigate 
thoroughly and furnish to the Commissioner tho fuli facts in 
order to guide him.in his ultimate decision. 

Whon it vvas disclosed that an officer of the applicant 
club had 1n fact been convictad of a crime involving moral 
turpitude, the license was withheld until said officer had severed 
his connections and been replaced vvith one fully qualified. There 
is no reason vv-hy the stringent qualifications required of 
applicants for other.licenses should be relaxed in the case of 
club licenses. 

Thank you and your fellow officials for cooperation. 

Very truly yours, 

D. .FREDERICK BU:RNETT 
Commissioner· 

4. MUNICIPAL ORDINANCES - CLUB LICENSES - THE ORANGE EXPERIMENT -
MUNICIPAL REQUIREMENTS APPROVED ALTHOUGH MORE STRINGENT THAN 
STATE.REGULATIONS. 

William F. Christiansen 
City Clerk 
Orange, New Jersey 

Doar Sir: 

Janunry 7,.1936. 

I have before me for consideration the following: 

1. A resolution adopted May 28, 1935, amending the· resolution 
of June 19, 1934, to raise the plenary retail consur~1pti.Jn 
and distribution license fees. 
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2o An ordinance adopted June 18, 1935, to amend an ordinance 
regulating the sale a.nd riJstribution of alcoholic beverages, 
fixing the club license fee and providing for the issuance 
of club licenses. 

3. A resol11tion adopted September 3, J..935, appointing Mr. Elbert 
Vi. Hoffman a member of the Municipal Board of Alcoholic 
Beverage Control for a term ·of three years commencj~ng June 
12, 1935. 

4. Mr. Hoffman's acceptance of the appointment. 

They are approved as submitted·with the following exceptio 
made with respect to Section B of the ordinance of June; 18 .9 1935 o 

Section B of your ordinance provides~ HNo club ·license 
shall be issued except to organizations, corporations, or associa­
tions having at least one hundred members with dues paid to date, 
operating solely for benevolent, charitable, fraternal, social, 
religious, recreational, athlGtic or other similar purpose, and not 
for private gain, and then only in tho event that the holder of 
such club license 0TiJ1Tns its ovm property; has been in existence and 
incorporated for at least ten years continuously immediately prior 
to t1w date of the application for said license, and further, that 
it.is chartered by, affiliated with or connected with a recognized 
national organization having similar purposesan. · 

The t:>tate rules and regulations govEJrning club licenses 
pr·omulgatod Aprj_l 27, 1934, Bulletin 25_, itom 1, were designed. to 
impose conditions sufficiently stringent to insure their issuance 
only to bona fide club~.> o Believing then, and as late as tho 
ruling in He Atlantic City, Bulletin 71, item 1, that they 
accomplished that purpose, I rofused to approve a municlpal 
ordinance that sought to impose; still more stringent conditionso 
In that,. I now believe, candidly that I vvas mistakena 

For experience has shown that thG privilege has been 
sought and gained in many ca[·H::s by mushroom organizations of thG 
neo-prohibition type which make a nomlnal compliance with the 
letter of the ruies but with tongue in cheeck so far as intent to 
live up to the spirit of the regulationso Some muni.cipal officials 
have told me that they have in some cuscs given the benefit of the 
doubt to organizaticnis of whose social sincerity they were not 
real1y sure for fear oither of politicD.l reprisals or of unwitting­
ly bo..rring n truly· bona fide club. Other municipalities have gone 

·the whole length the other way and refused all club 11-eensos -
good .faith or no - vvhich option they have by statute. Both ex­
tremes can. be avoided in large measure by ro.ising the requirements 
of this privilegeo Such tightening is·nceded from the enforcement 
angle as wolL, Police chief's tell me that they have much trouble 
with so-c:;alled organizations th~:i.t, _posing as bona fide clubs, serve 
as a conven:lent mask f'or cr:i.minal acti vi tiGs.. Plenary licc;;nsees 
complnin that all too oftcm clubs aro organized for commercj_al 
exploitation and indulge in unfair competition with th0m at a lower 
priced license fee. My staff confirms these reports. Therefore, 
I shall approve your ordinance as far as I can and watch the 
Orange expcrimen t vJi th kGen in tore st with a viovv to adopting for 
State-wide use such of its stringent requir0ments as experience may 
justifyo 

. The nevv concli tions suporimposed by your ordinance. upon 
~he present btatc regulations are: (1) that a club license be 
issued only to organizations, corporations, or associations having 
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at least one hundred members with duos paid to date; (2) that the 
applicant OWL its property; (3) that tho applicant has been in 
existence and incorporated for at le:J.st tcm years continuously 
immedlately prior to the do.te of the application; (4) that it 
be chartered by, or affiliated 6r connected with a rocognized 
national organization having similar purposes~ 

These new conditions are approved as submitted except 
as follows: 

(2) is disapprove:;d because unnecessarily severe in 
tJmes like theseo It is common knowledge that 
many bona fide clubs have lost thej.r homes' like 
individuals through no fault of their own. the 
only thing they can do is to retrench and lease. 

(3) is approved so far as ten years existence is con­
ceTned btit disapproved as to the requirement of 
incorporation. That is not a purification process~ 
Moreover, it is contrary to the statute, Seco 13~ 
sub., (5) which expressly provides that club ltce:nses 
may be issued to corporations, associations and 
organizntions.. You cannot, therefore,· 1nsist upon · 
incorporation.. , 

The scope and extent of approv2.l.s by the Commissioner of 
local regulations and their review, should o.n ap;ie2.l be takGn from 
their application in given j_nstancos, are govornGd by the principleE 
set forth in Bulletin 4:3, item 12 and Bulletin ?54, item 5. 

Very truly yours, 

Do FHEDE.RICK BURNETT 
Commissioner 

). RULES GOVbRNING WAREHOUSE HECEIPTS LICIBNSES 

L Appl-ica tion to the State Commissionor of Alcoholi.c Bever­
age Control for a warohouso receipts license shall be made upon a 
prescribed application form, submitt0d in duplicate, and 
accompanied by the prorated annual license fe.e o No publication 
of notice of intention shall be requircda 

2. Applicants· for warehouse receipts licenses shall submit 
statements and· questLmnaires pnrsuant to the: Hegulations Govern­
ing Idontificnti~n of State License0s and Their Employees. 

3o The holders of warehouse receipts licenses may sell re­
ceipts thereunder only to New Jerssy licensf~d rnanuf'ncturers o.nd 
wholesnlers authorj_zed to sell the bevr.;rngos covored by the 
receipts; provided, h.:y1:vover, thnt whe1'lc the ware}""'_o11se receipts 
licensee is also the holder of such Nmv Jerso~' mzinufacturer' s 
or ·wholesaler's license, salos of receipts ma.y b8 mo.de to Nc;w 
Jersey licensees of nny class authorized to purchase the beverages 
covered by tho r·oceipts. Sales of recoipts not in accordance with 
the foregoing cay be made only pursuant io special permit is~ued 
by the State Commissioner of Alcoholic Beve!age Control. 

4o No warehouse receipts licensee shall sell or offer for 
sale any warehou.so.rocoipt given upon the storage of alcoholic 
boverages unless such licensee is the owner of thL~ roct;ipt o.nd 
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in posse~sion anc1 control ther0of at the. time of the solicitation 
or. sale. Where such iicensee enters into a contract for the 
sale of a warehouse receipt, he 1imst at all times during the 
continuance of the contract and pending consummation thereof, 
romain-:Ln possession and control of tho receipt. 

5o No warehouse receipts licor1see shall sell or offer for 
sale any receipt~ certificate, contract or other document given 
upon the storage of alcoholic beverages unless a specimen of 
such receipt, certificate, contract or other document has been 
first filed with the Department of Alcoholic· Beverage Controlo 

6. No individual shall sell or offer for sale ·or solicit any 
order for the purchase or sale of any receipt, ·certificate, con-· 
tract or other doc1ment given upon the storage of alcoholic· 
beverages unless such indj_vidual is the holder of a ·solicitor·' s 
permit issued pursuant to the Rules. nnd Regulations Governing 
Solicit6rs' Permits; provided, how~ver, that this shall not apply 
to any individual licensee himself or the individual members of a 
partpGrship licenseeo 

7. Warehouse receipts li.censees shall coraply with all 
regulations pror:mlgated by and all requirements pertainj_ng to 
bonds and reports ir1posed by the . State Tax Conmissioner pursuant 
to the provisions of the Alcoholic Beverage Tax Act. 

D. FREDERICK BURNETT ~ 
Co1111aj:ssioner. 

6'. RULES GOVERNING ·WAREHOUSE RECEIPTS LICEN"SlW - COMMENT, 

January·6; 1936. 

The foregoing Bules, hereby promulgatod, are 
effective immediately. An open meet:i.ng i_)Ursuant t.o notice 
widely distributed was held on December 19, 1935 to discuss 

·the subject, numerous conferences have been held anQ. tho 
matter has received careful studyQ · 

Widespread: speculation by the general.publlc 
in liquor warehouse receipts would cause serious haru to the . 
industry o..nd probable loss to r.mny ·purchasers. Consequently, 
the rules restri~t·sales to the general public except pursuant 
to E?pecial permit·... To elirrdnatc- bucket-shop transactions, 
the rules require that the seller own and :possess the receipt · 
at the time of sale .. It is believed that the ~ules in th~ir 
preseht form adequately protect the public and·the industry 
without being unduly burdensome. However·, the actual operation 
of the rules will be barefuJ..ly observed; if additional safe­
guards are necessary, they will be adoptf~d. and· if any of the 
present restrictions are found to be unnecessary, the~ will 
be . eli-mina ted .. 

Ds FREDERICK BURNElT 
Conmi s s ioner 
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7. IMPORTATION INTO NEW JERSEY OF ALCOHOLIC BEVERAGES FOR PER­
SONAL CONSUMPTION - DISCIJSSION OF PURPOSE AND CONSTITUTION­

. ALITY OF STATUTORY RESTRICTION 

The following article, by Arthur.Krock,of extreme interest 
and profit, appeared in th~ New York Times on December 27th, 
1935·0 Mr. Jacobs v reply,. ln behalf of the .Departw~mt, is ,'J.lSc>· 
worthy of thought. 

·11 rN THK NATION 

HMJLK CASE RULE CONFHONTS STATE 
LIQUOR BARRIERS 

YYBy AHTHUR KROCK 

n1ro laymen, r·emembering what Mr. J'ustice Cardozo said 
for the unanimo-L1s Supreme Court in the Seeltg.~ mllk price-fixing 
case in March; 1935, the efforts of New York and New Jersey local 
authorities to prevent or limit the importation of liquor fr9ni 
Connecticut and.Pennsylvania respectLvely because it is sold cheaper 
in those States, seem violative of the court's reasoning. 

nsection 2 of the Twenty-first Amendment to. the Constitu­
tion prohibits the transportation or importation of liquor into 
any State for delivery or-use in violation of ·its laws. But in 
the light of the Seelig decision, may a wet St~te. set up an 
economic barrier against liquor from another wet State on a basis 
of price, by licensing 6r any other statute? Clarification 
of this point is needed from the bench . 

. nWestchestcr County.officials recently undertook to 
prevent its citizens from .bringing· into tho ·area from adjacent 
Connecticut, for private uso, ·liquor which cou:Ld bo purchased more 
cheaply across the line than in that county. New Jersey State 
officers seek to limit to the State 1 s legal import quota of two 
quarts consignments of less expensive spirits of the same brands 
bought by_ its citizens in Pennsylvania. Mr. Justice Cardozo was 
explicit in holding that an.effort of' this type, with r~spect to 
~ilk obtained by the Se~lig Company fro~ producers in Vermont more 
cheaply than the New York State fixed pr:i.ce, was an attenJ.pt by 
one State to set up tariff barriers against anothef, and so 

. was unconstitutionalo He .pointed out that Congress expressly re­
served control of interstate commerce. and denied to any State 

. the right to set up tariff ba~~iers aga~nst another lest.the United 
~tates be ttirned into a sort of economic Europea 

· "WEBB-KENYON.·· ACT NO FACTOR 

"The Webb-Kenyon act, giving a State the.right to 
p~ohibi t the importution from o.nother of intoxicating liquors-, 
an?- w:t:iich. was hol9- cons ti tuticnal by the Supreme Court, .presented 
a~ogical hurdle to Mr. Justice Cardozo in hip emphasis on free 
iritGrs~ate- commerce, or so it seemed to lay readerso But.this 
is how he surmounted· _that _exception~ 

·''What the 0ta te does is no more than to. apply its 
domestic pol~cy, rooted i~ its conceptions of morality and order, 
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to property which, for such a purpose, may fairly b.e deemed to 
ho.ve passed out of cormnorco and to be commingled in an absorbing 
mass. 

1tBut the straightest-faced Attorney Gene.J;'al or County 
Attorney in New Jersey or NGw York would find it difficult to 
contend that the barriers in Westchester County and New Jersey 
against cheaper li.quor:\!rorn over the border were raised in tho 
name of 'morality anq. order'. The purpose was simple~ to force 

"New Yorkers and Now Jersyites to pay the local price and consume 
locally-b6ught liquor so that tho State arid county licensing and 
taxation systems woul0- be maintained. It is strictly a revenue, 
nnd therefore a tariff, issue, and the Supreme Court in the 
Seelig case was f 1rm in saying that no State had any rights of 
this sort. 

"Nevi York wanted the Seeligs to sGll thoir rr..ilk.'I both in 
cans and in bottles~ in New York State for the p~ice f~xcd by 
the Legi.slature. The Seelig Comp.:.my, having bc11.:{T1~ its S"'JJ.Jply 
chcapo1· in V crmont than tho leg::..1 New Yorh: rats·" 'was s011ing it 
more cheaply.. The court> conceding that the ::irice o.f m~.lk 
boug~t and sold in the Stato was pr~perly a mn~te~ for J.2gislntivc 
dotermj_nc:.tionJ ruled, howevGr, that thj s di.d uc-~ a.·_?lilY to milk 
purcha~rnd more cheaply elsewhere nnd im~Jortod for sale. 

HNO ECONOMIC ISOLATION 

ff In th.a course of' h:Ls ophdon for all his colleagues, 
Mr. Justice Cardozo scecis to have banned such recbnt activities 
as those in New York and New Jersey again~t their siste~ States 
in th(:~ fallowing language~ 

nWhat is ultim2te is tho principj_e that one 
State in its dealing with another may not place 
itself in.2 positj_on of economic isolatlono Formu-
las and catchwords are subordinate to this overma~ter­
ing requirement. Neither the power to tax nor the 
police power may bo usod by the State of' destination 
with the aim and affect of establishing an economic 
barrier against competition with the product of another 
State or the labor of its residents. 

ttRestrj_ctions so cont:t\iv·ed are an unrcasonablG 
clog upon the mobility of com1~1-erce. Thoy set up what 
is equivc:~lent to a rampart of customs duti8s designed 
to neutralize advantages belonging to.the place of 
origino They are thus hostile in conception as well 
as burdensome in result. 

nTho form of the packages in such circumstances 
is immn:tcrial, whether they are ortginnl or brcken. 
The importer must be free from imposts framed· fr.n• the 
very purposes of suppressing compe~ition ~rom without . 

. and 10ading j_ncscapably to tho s.,_,:.rprcss:l.on. so i.ntc3nded. 

"iNhc..t was thus so posi ti.vely a.nil rEar1:i.!:o::msly sot down 
for· an imp or tcr cor tr:5nly mus·~ apply to i:i:.1.d .t ·F~·: C·_:.o.]_ ~i t2.zens 
i:iovj_ng f'I·o1r t1:4E' ~ r hur\(' s tn aJ.:':' ~i.:c.:t s in ar.ot.t ':.1.' r: t· a.tc ~ u.clc Es the 
oourt is expGeted to hold tha·c, when th0 c.c.tr.•-:i[1C..~ty i~ :~_quc)r, 
its.de~inition of intGrstate comnerce no longer obtains. Other-
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·vdse the povrnr of a county or State to previ:.mt its citizens i'ro;::i 
inporting mors cheaply frou another coul~ easily be extended to 
any article in coDmorce. To a lay l:1ind the upshot of sustaining 
the Wostchoster County and New Jersey tariff barriers would be 
the erection of forty-eight separate interstate comraerce 
sovereign~tios in the nation, with barbed-wire boundaries c.ind 
octrois e~ t thoir borders." 

Mr. Arthur Krock, 
c/o New York Tines, 
New York City 

Doar Si.r:-

J anuar·y 3, 1936 ! 

I road with considorablc interest yc)ur article appearing 
in the New York Ti.r:ies, Friday, Doccmbcr __ 2? 3 1935, and captioned 
"Milk Case Rule Confronts State Liquor Barr:Lors" ~ 

' I agree entirely with the view expressed by Mr. Justice 
Cardozo on behalf of the Supre:ce Court in J3o1gwin_..Y§__~_fl_sglig, 294 
U.So 511 (1935), that, in general, a State muy not place itself, 
in its dealings with other States, ].n a pos:i.tion of econor:iic · 
isolatiori and may not create a protective tariff in favor of 
local producers. I do not agree, however, that the provision of 
the New Jersey Control Act, relating to iraportations for personal 
consuraption, falls within the letter or spirit of the proscription 
there enunciated. · 

Unlik(;; statutory provisions, elsevrh0re, the New .Jersey 
Act does not proh1bit absolutely j_tiporta.tions for personal consurnp--· 
tion. On the contr,'lry, it provides that such importation may be 
effected dally to an extent of one-quarter barrel of 1~1al t beverages 
and one gG.llon of vdne and tvrn quart,s of other alcoholic beverages_; 
and greater aGounts may be imported for personal consumption pur­
suant to special permit, whlch may be obtained upon payment of a 
$5.QQ f88m 

Examination of the history and operation of the original 
Now Jersey Act and its amendments and supplonents discloses aaple 
evidence that the restriction against importation is grounded sub­
stantially upon considerations Df control, entirely apart from any 
desire to imposo an econonic barrier. The original Act, enacted 
in December, 1933, contained a blanket exemption in favor of the 
nanufacture, transportation, etc. of alcoholic beverages intended 
for personal consm:1ptj_on; to accowplish effocti vc aduinistra ti on 
and cnforcenent it was essential to elirainato this exception for 
it afforded a convenient nou,t" to violators. After the blanket 
exception had been eliminated; the Act still pernitted, without 
l].cense or restriction, inportation and other transportation of 
alcoholic beverages intended for I5Grscm.al r~onsunption not exceed­
ing one-half bnrr~l of Walt beverages and ~.ve gallons of wine 
and 12 quarts of other alcoholic beverages withj_n any ccmsccutive 
period of 24 hours. In so far as transportation entirely within 
the State was concerned, the_ provision was not troublesome since 
such transportation allegodly for porson::\l consumption could readil:· 
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be chcckedQ No comparable check was available, however, with 
respect to importations and alcoholic beverages were often brought 
into the Dtate and r~sold, although imported avowedly for per­
sonal consumption. As 1::.. result, substantial quanti tics of alcohol:.: 
bevor2ges, over which the State Commissioner had no moans of 
control and on YJh.i'ch taxes had not boon paid., were dealt with frec-­
ly. The present statutory restriction was enacted in Ju.De, 1935, 
and has gone a long way towards offocting tho intent of our 

·Legislature td place.all alcoholic beverages trafficked within 
this State under the control of the State Commissioner. 

In tho light of tho foregoing, the New Jersey regula­
tion might be sustained, even aside fron constitutional and 
statutory provisions relating to intoxicating liquors, within 
the line of cases upholding ins~ection laws, game laws, laws in­
tended to curb frnrid, restrictions on motor cars used in inter­
state commerce, etc. Cf. §avnge vs. Jones, 225 U.So 501, 526 
(1912); BrG.dley vs. Public JJ,tili tic"s Coi:miss_ion, 289 U.S. 92 
(19Z3Jo The revenue obtained by the State upon the issuance of 
a special pcrnit hardly coLlpensates for actu~i cost and is in­
cidental; the najor consideration is that control over a p:r:oduct 
inherently susceptible to abuse is effected pursuant to an 
exercise of the State's police power. 

The Seelig case did not deal vdth intoxicating liquors 
and therefore the Court had no occasion to consider and did not 
consider the effect of the 'iNebb-KGnyon Act of 1913 and the 
Second Section of the 21st Anendment. The Vlfebb~-Konyon Act 
provides that tho transportation of intoxicating liquor fron 
one State into another tn violation of any law thereof is.pro­
hibited. This Act is still j_n effect. Cf. McCo.rnick & Co. vs. 
Brown, 286 U.S. 131 (1932); Prepier Pabst Salo.s Corp~. 
Grosscup, infra. 

In Clark Distillin · Co. vs. W0storn Maryland Railvmy 
Co .. , 242 U. tS-.-311, 324 1917, the Court expressed.tho effect 
of the Webb-Kenyon Act in tho following language: 

tTtho.t act did not sinply forbid the introduction of 
liquor into a state for a prohibited use, but took 
the protection of interstate coumerce away froIJ all 
receipt and possession of iiquor prohibited by ~tate 
law. 11 

. . 
The Court there held that a State could forbid tho shipnent into 
the State of liq~or intended to be received or possessed for 
persona~ use even in the absence of a direct prohibition against 
the possession of liquor for personal use. See also Seaboar~ 
Air Line Railway vs. No.rtflf-_sarol;bna, 245 U ~~s. 298 (1917), where 

' the Court sustained a State law prescribing conditions tlpon 
·which inportation could be effected: 

HFor sane years it ho.s been the established policy 
of North Carolina, 'approved by popular vote and 
expressed and enfo~ced by the general and oany 
local statutes, that, except in very restricted 
instances, the tmnufacturing and .sale of intoxicat­
ing liquors shall not be allowed.' Snith vs. Southern 
Expo Co. (1914), 166 N.c. 155, 157. Since our 
decision in Clark Distilling Co. v. Western Maryland 
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R. Co., 242 U.S. 311, .320, 324, it has not been 
open to serious question that the Webb-Kenyon 
law is a valid enactment; that 'its purpose was 
to prevent the immunity characteristic of interstate 
commerce from being used to permit the receipt.of 
liquor through su6h commerce in States contrary to 
their laws, and thus j_n effect afford a means by 
subterfuge and iridirection to set such laws at 
naught;' and that under it a btate may inhibit 
shipments thereiri of intoxicating liquors from 
another by a common carrier although intended for 
the consignee's personal use, whore such use is 
not· actually forbidden. PJJ1-inly, therefore, after 
that enactment nothing in the laws or Constitution 
of the United 0tates restricted North Carolina's 
power to mab9 shipracnt of intoxicants into Wake 
County a penal offense irrespective of any personal 
right in a consignee there to have and consume 
liquor of that charactere 

YYThe challenged Act, instead of interposing an ab­
solute bar against all such ship:oents as it was 
within the power of the State to do, in effect per­
mitted th8m upon conditions intended to socure 
publicity, to the ond that public policy-might not be 
set at naught by subterfuge and indirectiDn. The 
greater power includes the lesson 

The 2'1st Amendment has carried the foregoing into the 
Constitution by prohibiting the transportation or importation 
of liquor into any State for delivery or use in violation of 
its lnws. In the recent case of PKQmisrr._Pabst S~lg.§_Corp. 
vs. GrossclJQ!I decided on December 10, 1935·, by Circuit Judge 
Thonp.son and District Ju.dgcs Di~kinson and Kirkpatrick, sitting 
in the United States District·Court for the Eastern District 
of Pennsylvania, tho court sus·tained tho Pcnn.syl vania Act / 
ro;:itrictint-.; UJ.t; 1:.::por7..:.: tion of beer. The Court's holding that 
the Conmerce Clause was inapplicable is amply supported by the 
authorities·cited above. The Court's further holding that the 
Equal Protection Clnu~-rn was not violated by Pennsylvania1.s dis­
crimination in favor of local products need not be considered 
here since the restri~tions against inportations contained in 
the New Jersey Control Act are non-discriminatory and apply 
equally to residents as well as all other persons. Cf. Triner 
vs. Ar·undel-9 11 Fed. Supp. 145 (D. IVIinn. 1935),. -

One final thought. Your article concludGs with the 
f-ear that tho result of sustaining the New Jersey restriction 
against the ir:iportation of alcoholic beverages would be "tho 
nrection of forty-eight separate interstate conoerce 
sovereignties in the nation, with barbed-wire boundaries and 
octrois at their borders" .. In·this connoction the following 
language of the Supre.r.1e .. Court in the Clark Distilling Co. case 
oay be of interest~ · 

"Before concluding, we come to consider what we 
deen to be arguments of inconvenience which are 
relied upon; that is, the dread exprossed that 
the power_by regulation to alldw state prohibitions 
to attach to the novenent of intoxicants lays the 
basis for subjecting intorstate comraerce in all 
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articies to state control, and therefore destroys 
the Constitutiono The want of force in the suggest­
ed inconvenience becomes patent by considering the 
principle which, after all dominates and controls 
the question here presented; i.e., the subject regu­
lated and the extreme pmver to which that subject 
may be subjectedo The fact that regulations of 
liquor have been upheld in numberless in.stances 
which would have been repugnant to the great 
guarantees of the Constitution but for the enlarged 
right possessed by Government to regulate liquor has 
never, that we are aware of, been taken as affording 
the basis for the thought that government might 
assert an enlarged power as to subjects to which, 

~ under the Constitutional guarantees such enlarged 
power could not be applied. In other _words, the 
exceptional nature of the subject r.._~;rE: regulated 
is the basis upon wh~ch the excer~~oD~l ~o~er 
a S ,... n Y• + c.n 1··11 llS ·j- re::.. s + '=' 1

'"1 '"' l.f'f· 01 .... j s n ('\ ,)">• -:r .. 1 -~ ·,:-' "r any 
t ;:) _ .... L v ....... .)_ .:... i..J \J J 0~-' •• \.....\. <. • ... ·"' ' •• .1-1- '· ...A.----~- ~- -1 

fear t'.!.a t such power i:1a.y be cons-ti.t1n·::: cnc..~_:.;__y ex­
te.n(3.eC: to things vvhich it may not 5. ccns:i.:3tently 
with tl1(~ gua.rante:-:es of tho Cons ti tu ti on" embr,-: --e." 
(p.032)o ~ 

I trust tl1at even if tho foregoing does not dispel your 
dr:~bts as to the constituione.li ty of e~e o.r:·o-_rj :.:·ion under con­
sideration, it allevi~tos your fears wit~·rLsrect to the legis­
lative purpose and the extent to vrhich it mit)rt possibly be 
carried. 

Very truly yours, 

.NATHAN L. JACJBS 
Chief Dep~ty Commissioner 

and Counsel 

8. RULES CONCERNING CONDUCT OF LICENSEES AND THE USE OF LICENSED 
PREMISES - GAMBLING - PENALTIESo 

January 7, 1936" 

Mro __ ,Municipal ClE;rk, 

Dear Mro 

I haVt:;? read tho report of the proceedings before your 
Borough Council ih the matter of the charges pref2rrod against 

----~-,for porrni tting patrons of h:1.s place to play 
cards for money, with keen intarestn I nctc thct the judgment 
of your Board was that his license be suspended for 24 hours. 

I r~alize that gambling of itself docs not constitute 
moral turpitude; that at home after home contract bridge and 
pinocle aro played for stakes; that wagers are made on golf, 
on fights~ on football g2mes, on elections. While lotteries 
are forbidden and gambling is by statute made a crime, there 
does seem to be a disposition on the part of the American public 
to take a chance_, to speculate 2 to put money sto.kes on so many 
things they do~ This, admittodlyi makes a very difficult 
situation for enforcement officia s to confront. 
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I believe that the _proper cour::;0 for us to to.ke is 
that, so long as the law against gambling remains on our 
statute books, it is our duty- to enforce it, at 1oast so far 
as concerns licensed premises. OtherwisG, commercialized 
gambling will get a foothold in such places, .leading to racketcer-­
ing and other evils which wil1 quickly gut out of h:.:md. if vw do 
not keep the lid on all the time even in sm~Jl matters Dut of 
which grovv the larger if the imprc:;ssion once gets around that 
nobody caroso Let us stop at the source the abuses that brought 
Prohibition a 

I am gratified~ thorcfcire, that you have imposed 
a penalty, even though tho. t pr:mnl ty is but one day. If this 
proves a sufficient deterrent, well and goodo If, however, 
your Borough Council finds that the pcno.lty is not enough, 
thon I believe that your Borough Council will take the 
initiative in increasing tho penalty and giving the increased 
penalty wide publicity as a deterrent measure so that all 
licensees will know that we mean business. Honest licensees, 
who scrupul.ously comply viiith the law and do not pGrmit gambling 
on their premises, complaj_n bitterly tho.t they pay high lj_ccnse 
foes into local municip~l treasuries but, so often, get little 
or no protPC'~ion ngainst those choators in th1::ir own trado 
1Hho take a chance to reap a major profit if not detected!) 
but if caught, get off with minor penalty. They are prone to 
jump to tho conclusion that a one day suspension encourages 
trj_flingo If they themselves think so, we, whose duty it is 
to enforce tho law, may well give 2ar to their desire for 
strict regulations. They believe, as I have told them, that 
repeal is on trialo For the sake of their economic future 
they ask for stringent penalties. It is all grist in our 
mill of law enforcement. 

Cordially yours, 
D. FREDERICK BURNbTT 

Com1nis sioncr 

9. DRUNKEN DRIVER CAMPAIGN - MUNICIPAL RESOLUTION RE~UIRING DISPLAY 
OF POST1RS APPROVED. 

Wilfred G. Turnor, 
City ClE.~rk, 
Union City, Now Jcrsuy. 

Dear Sir: 

J ~"'i.nuo.ry .6-'> 1936 o 

I have before m~ the resolution adopted by your Board 
of Commissioners on June 20, 1935, directing that the poster 
issued by the Motor Vehicle Lepartment in its campaign to reduce 
E·.ccidcnts resulting from drunkcm driving be:: prominently displayed 
o..t all licensed premises in Union City \rhere 2lcoholic bcvorages 
~re solda . 

The regulJtion is ~pprovcd as submittcdo 

Kindly thank the Commissioners for thr::i: .. cooperation 

Very truly yours, 

~ J®\i"Ji>~Y $'1.©iib©J WWh©i~~ J__ \L)··· I 1)2.-------4-
---...._J (V: r lL-·e-...f\ ..ul/M,r I/ 

Commiss1oner 


