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APPELLATE DECISIONS'— ALL V. NOUNZ EEAEA

LENA HALL, Executrix under the & ) j'e,;-: egff;”f' S
Last Will and Testament of , v S

Claude R, Lall deceased )
v App°ll“nt ) O APPEAL
L Evss ey - 'CONCLUSIONS AND ORDER
BOARD OF GOMUTSSIONERS OF TEE T
BOROUCH OF MOUNT EPERATN, )
' o SRR Res ponaeﬂt )

Rl T i R R

Benjemih J. Dziek, ESG.‘endwcherle . Aulp, Asq., Attorneys for
- Appellant.
George D Pothermel Esqo, Attorney for Respoqdent

TﬂlS 15 an appeal from a denial of an exten81on of a L945 40
plenary retail consumption license and a denial of" remewal of -the
license for the license year 1946- 47. The premlees are located on
the southwest  corner: of Bla@& Hor'se Plhc uﬂd West {ings Highway,‘
Mount Ephlalmo-v o S : S N

Claude R..Hall holuer for some twelve years of a plenary Ietall
consumption chense for the premises in question,” dled on May &8, .
1546. On June 11, 1946 the appellant gualified as ‘éxecutrix of the

- estate of Claude n "Hall, ‘deceased. On June 24, 1946, tihe appellant

applied for a 1946-47 renewal of the  license in her’ representatlve
capacity. -On June €6, 1946, the appellant filed: a - petition for .
extension of  the late Cleuee Rminall's llcense lor the balance of the

'1945 46 term.

It appears from the record tnat tne responuent Eoera met on . .
June ¢5 1946 (one day before the.extension petition was ‘filed) and’

-rat that meeting took no aetion on the renewal ‘application; that at
the respondent Board!s next regular meetlng held July 9, 1946, no

action was takxen on either the petltlon for extension or application
for renewal; and that on July 26, 1946, the respondent denleo both
the exten51on petition ane the renewal appllcqtlon,

The exten51on petltlon made on June /bth was. tlmely, as was tne
renewal application filed June £4th. (See P. L. leuu, Chapter Z81 as

“amended by P. L. 1944, Chapter 187, Revised Statutes 33:1-96).  The

right to appeal from denlcl of an exten51on ‘of a license is granted
by P. L. 1946, Chapter ul6 effective May_G, 1946, amending Revised
Statutes 88:1-26.. - L S S

As . to, the merits: = Six lettero to the respondent, contalnlng gen-—
eral obgectlons to renewal of the license in- questlon, were 1ntroauced
in evidence. .. The responaent's 0r1n01pal contention, -however, in sup-
port of its denial action is  that during the period that Claude R.
Hall held the llcense, and oartlculﬂxly during the last two or three
years of such period, numerous complaints were received pursuant to
wihich members, of the Borough's-Police ‘Department were called to sub-
due disorders on the licensed premises; that minors were permitted to
_congregate on the licensed premises, and that the litcensee was warned
by the. Police Department with respect to these matters.: Three meunbers

.of the Police Department rela ted that on a number of specified occa-

sions they were called upon to qulet disturbances on the llcensed

‘premises. However, no arrests appear to have been made, nor were

charges ever preferred against the licensee Claude R. Hall, and tnere

'1s no evidence that he sold or permitted alcoholic beverages to bs

sold to minors.
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In Monesson v. Lakewood Township, Bulletln 657, Item 1, wnere.
‘renewal was denied upon the samé tjor of evidence prcsented in the
instant case, the Commissioner used the following language, whlch is
peculiarly apt with respect to thc faCtS herein:

"As I have heretofore pointed out on many occasions, the’

grant of a renewal license, like that of an original license,.

is subject to the exercise of a reasonable discretion by the

local issuing authority. Wherv, however, as in 'this case,

a license has been renewed year after year, a refusal to

renew thereafter must be founded upon valid and substantial

- grounds, supported by .the weight of the evidence. Cf. Vasto
V. Highlands, Bulletin 62%, Itbm 4; ergﬂt Ve Gloucester,
Bulletin 622, Item 5.

"If during the course of a llC ensing year,‘ev1uence of mis-
conduct is brought to tne attention of the issuing authority,
proper 1nvest1gdt10n shoulcd bé made and, if warranted, disci-
plinary proceedings for the suspenslon or revocation of the
license institutéd. gee H. S. 33:1-24.....Common falrness
to the licensee dictates that a subsequent refusal to
renew.....should be supported by probative proof of miscon-

- duct during the fiscal year 1mmed1ately preceolng.....Cf
w.erght v, Gloucester, supra. :

Aopellant herein was'cleorly at a uisaavantagc'beCauSe death has
prevented Claude R. Hall from giving his -testimony concerning the
hereinabove mentioned charges regarding disturbances on the licensed
premises. . Assuming, but not deciding, that the. evidence adduced

" herein as to such disturbances was properly admissible under the
circumstances, the mere calling of the police on divers occa51ons,
without proof that the licensee -or his employeces ever engaged in, or

- permitted, allowed or suffered the olsturbances, appears clearly 'in-
sufflclent to warrant the respondent's action herein qppealed from.
Grantlng, on' the question. of reasonableness of an issuing authority's’
exercise -of its dlscretlonary power to grant or deny a renewal, that

- within the facts and circumstances of given cases there may be a real
distinction between denial of renewal to a licensee and denial of

’A newal to a personal representative, I conclude from the record.

Lefore-me in the instant case that, as to. the merlts, the responoenﬂs
actlon was unreasonable. . -

Becausc of tqe lOCal orolnsnoﬂ of llmltathﬂ, no new llcense,
as distinguished from.a renewal, may be issued in the respondent -
municipality. As a result, two questions arise: May a local issu-
ing asuthority, after a license has expired on June 30th, the end of
the licensing yearg grant an application for Dxton81on tlmely filed
prior to the end of the licensing year? ' If so, may an ‘exténsion, so
granteo, qualify the applicant'for a renevsl license?

The pr601se problﬂm has not hcrct01orc b@on lltﬂgated in apool—
late proceedings before the State Commissioner. Upon general
principles, however, the questions must be answered in the affirma-
tive. Where, ds in this. case, an applicant for extension has

- conmpleted a timely application. and notnlnb further remains to be

accomplished except action thereon by the issuing authorlty, the. .

~applicant?s right to relief may not be defeated : 1eraly because of - the
failure of the authority to taxe action. thereon ‘prior to the explra—
tion of ‘the licensing year. Otherwise, through no culpable fault of

- tne applicant, the right to relief dna,-lnoeed the right of appeal,

-may be lost to ‘the applicant. Such an unfair and harsh result shoulo
and can be avoided by holding that a ‘timely, completed extension
appllcatlon may be consldered and aoaualcatcd by theé issuing author-
ity during ‘the cnsulng llcenslng y ear, Cf Be Schloeder Bulletln

- 888, Item 8. S :
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’Since no reason appears why the extension should not have been .
granted, the appllcant for extension should be considered as."the
holder<of the expired....license" within the contemplation of R. 8.
3%:1-96, which sets fortn the necessary qualifying requlsltes for
Lssuance of a reneval license. -

Applylng these prlncrples to the instant 51tuatlon, it appears
that the respondent was empowered to grant the extension and also
the reneval on July dé 1J46

Accordlngly, 1t is, on tﬂlS léth day of February, 1947,

ORDERED that the respondent's action denying the appellant's
‘tension appllcatlon and renewal appllcctlon be and the same 1is
uereby reversed, and it is further : ~

, ORDERFD th T the reSponaent issue a plenary retail consumptlon
license, as apblled for, for the present fiscal year, to Lena Hall,
executrlx of tne estate of Claude R. Hall, deceaseu.

-+ ERWIN s.. ,HOCT’ _
Deputy Commissioner.

2.. SEIZURE - FORFmITURh PROCEEDINGS - TRANSPORTATION.OF. LIQUOR THROUGH
- NEW JERSEY. IN UNLICENSED VEHICLE - FAMILY CAR - VEEICLE AND
CONTENTS DECLARED UNLAWFUL PROPERTY AND FORFEITED WHERE LIQUOR
INTENDED FOR DEtIVE Y IN VIOLATION OF THE. LAW OF THE STATE OF
DESTIVATION - I
In tho Matter of the Seizure ) ‘Case No. 6965
on March 21, 1946 of 408 - 4/5
quart bottles of various brands )
ON HFAhING
)
)

of whiskey, and a Chrysler sedan, :
CONCLUuIONb AND OBDER

at the cirele-of Tonnéle Avenue
and Route 1, in the City of Jersey
Clty, County of Hudson and State:
of New Jersey. e

Maurlce ile ﬁr1v1t Esq. by u1111dm Reger, qu., Attorney LOT
, Mrs. Rose Cambrla.
He rry Castelbaum, Eso., appearing for-the State Depdrtment of
) Alcohollc beverage Control. =

This matter has been heard pursuant to the provisions of Title
85, Chapter 1 of the Revised Statutes, to determine whether 408 - 4/5
guart bottles of whiskey and a Chrysler sédan, ‘described in a
schedule attached hereto, seized on March 21, 1946 in Jersey City,
N. J., constitute unlawful property and should“be forfeited.

The above sedan, bearing West Virginia license plates, was
stopped by Jersey City police officers because Anthony Joseph Cambria,
the operator of the vehicle, drove on the wrong side of an underpass
leacding into Tonnele circle. When the officers discovered whiskey

in.the car, which was not licensed to transport alcoholic beverages
in New Jersey, they arrested Cambria and his companlon, Albert
Kriegman, and seized the car anu ‘whiskey . :

Cambrla’tola'the police offlcers'tnat he is’ the owner of a night
club in Wheeling, West Virginia and that he came to New York on
March 19, 1946 to obtain alcoholic beverages from Frank Gulmi, who
had prev1ously arranged with Cambria's father to provide them with
such alcoholic beverages; that he left the car with Gulmi and later
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cxed it up loaded with alcoholic beverages; that he was transport-
Mng these alcoholic. beverages to Wieelrng, West Virginia for resale
~at.his night-club; and that on a previous occasion he had picked up
alcoholic beverages from Gulml under a similar arrangement.

The serial numbers on the cases of waisKey, by which the whiskey
could be traced: bac& to the xetuller, ‘had been aestroyed or obliter-
ated. : : ; :

The motor vehicle and ‘alcoholic btverages were turned over to
the State Department of Alcoholic Beverage Control. Coe

Under . the Aleoholic’ Beverage Law, alcoholjc beverages may only
be tranaported in this state pursuant to a license or permi® issued
by the State Commissioner of Alcoholic Beverage Control, excepting a
limited quantity intended for personal consumption. R. 8. 33: 1-2.
Any person -transporting alcoholic beverages in this state without
such license or permit may be stopped and required to- account for his
activities. If such person can then establish that he is merely -
transporting the alcoholilc beverages through-this state and has |
otherwise complied with the provisions of Rule £ of State Regulations
No. 18, he is permitted to continue such transportation mlthout fur-
ther 1nterruptlon. :

. Under the aforementlorea Rule, the driver of the vehicle must
establlsh by  documentary or other evidence, that the alcoholic bev-.
erages are legitimate in origin, are not intended for delivery, sale
~or use-in New Jersey, and may be lawfully delivered to their destin-
ation, whether for personal consuimption or otherwise. In short, it
n.3t be a bona fide enterprise. Cf. Re Hygrade Bakery Co., Bulletin
.06, Item 9"'and'Re McPhee, Seizure Case ©564. T ‘

Under the law of West Vlrglnla, Cambr a could not import the
whisxey into that state for resale there. Indeed, he ¢ould not
" bring more than one gallon into the state even for personal -consump-
“tion. (West Virginia Laws 1935, Chapter 5, Article VI, Séctions 6,
1% and 1&) Hence, Cambria, in geexlmf to 1mport the wh15hey into
.West Virginia in violation of its 1aws, was not engdgeu +n a bona
fide, legltlmate enterprise. ' o

Conseouently, the WhlShCV was being tranaoorted in thlS state
in violation of R. S. 33:1-& and Ruie £ of State Regulations No. 18
and is, theérefore, illlnlt. R. §. 6&:1-1(1). IlllClt alcoholic bev-
‘erages, and the vehicle in which they are trdnsported are subject
to forfelture,; R. 8. 33:1-1(y), R. 8. 35:1-66,. - o

The whlsKey can, in no evcnt, bo returned bceauee Cambrra cannot
- legally brlng it into West Virginia. » ,

When the matter came on for ﬂC%rlno pursudnt to R. S. 5 :1-66,
Cambria's mother, Mrs, Rose Cambria, in whose name the motor vehlclo
is reglstered appedred with counsel and sought return of the motor

1vehlcle,, Forfelture of the wh1q&ey was not opposed Co

Under R S éa 1- 66\f), I have the dlscrctlonary authorlty to
return property subJect to forfeiture to & person who has satisfiled
me (1) that he acted in good faith and (&) that he had no knowledge’
of the unlawful use to which the- property was. put or of such facts

would have led a person-of ordinary prudence»tO'discover such use,

Cambrla intended to resell the whiskey in his home state: 1n
violation of its. laws. TUnder. those circumstances, if he applied for
return of the car unlawfully used by him to transport such. Whlskey
in New Jersey, his request would bb denied.

4

’
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The question for determination is whether his mother stands in
any better positiona ‘ ' :

Accorclng to Mrs. Cambrials. tbutl'Oﬂy, she purchasea the car . in
 May,- 1943, for family use, for $1,400.00. She has been married.for
40 yeurs.[ Her family consists of herself, ner husband anu her son,
The -car 1s used, as a matter oi course, by her husband and her son.
‘She is a housewife and has not driven the car for over two years.
Her husband has had a tavern in Wheeling, West Virginia ever since
Repeal and serves beer and lunches. Her son helps out in the tavern.
They are not permitted to sell alcoholic beverages other than beer.

Mrs. Cambria seeks return of the car on the claim that she was
ignorant of the fact that the.family car was to be used to bring
alcoholic beverages from New York. She also claims that she does not
know of any occasion in the past when either her husband or her son
was arrested or convicted of any crime. There is a record in the
police files of Wheeling, West Virginia, of the arrest and conviction
in 1328 of. Joe Cambria, residing at Mrs. Cambrials address, on charge
of selling dnd possessing whiskey. It may- be .assumed tlLS is either
her husband or her son.

It is clear that Mrs. Cambriats husband participated in, and
probably was a major factor, in arranging to bring alcohollc ‘bever-
ages uﬂlawfully to his tavern in Wneeling. : -

The evidence strongly suggests that the motor vehicle may have
been registered in the name of lirs. Cambria merely as.a convenience,
or custom of the family, but is actually her husband's car. In view
of her non-use of the vehicle for at least two years, there arises a
compelling inference that she had to all intents and puprses aban-
doned control of its use, and acquiesced in whatever use was mode
thereof by her husband or son.

In any event, I am qot compelled to accept Mrs. Cambria's teotl—
mony that she was ignorant of the fact that her son and husband were
ootalnlng alcoholic beverages from outside the state, merely because
it is uncontradicted. As between husband and wife, normally each may
be presumed to know of the other's misdeeds. Seizure Case 6990,
Bulletin 731, Item 5. -To a somewhat lésser extent, a mother may. be
presumed to Anow of most of the activities of a son who resides with
her, especially those activities related to her husband's business.
It is to be-noted that, according to Mrs. Cambria, she was not unduly
alarmed. although her son, without advising her in advance, was absent
from home with the car from Sunday to Tbursoay © The probability is
that this was because she hnew of his mission. T

I cannot con801ent10usly exercise my dlscretlonary 1uthor1ty in
favor of Mrs. Cambria under such circumstances. To do so would serve
to lesséen the effective forfeiture penalty for violation of the law
governing the transportation of alcoholic beverages, in that 1t might
encourage other persons to register vehicles, used to violate the’
liquor laws, in the name of close relatives to avoid forfeiture of
such vehicles. This principle has been very well expressed in
United States v. One Plymouth Coupe, 14 F. Supp. 610 (D. C. ud. laib)

Mrs. Cambriats application for return of the motor vehicle is
therefore denied. This ‘is in accord with the action tagen by this
Department in many similar cases involving close relatives. ‘See
Seizure Case 5174, Bulletin 354, Item 4, Seizure Case 5460, Bulletin
s6l, Item 15, Seizure Case 6145 and Seizure Case 628, (Tﬂe latter
two cases are not reported in the Departmental Bulletin.)

, Accordingly, it isADETERMINED and ORDERED that the seized
Chrysler sedan and whiskey, more fully described in Schedule "A" here-
1nafter set fortn, constitute unlawful property, ana tuaf the same be
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and.hereby is forfeited in accordance with the provisions of E. S.
&8:1-66, and that such forfeited property be sold, in whole or in -
part -at public sale for the use of the State,: suogﬂct to the rules -
and revulatlons governing sucn sale, or be destroyed or. retaln@a for.
the use of hospitals and State, county or municipal institutions, -
whichever the State Commissioner. of Alcoholic Beverage Control may -

hercaftmr determlnc to be for the best 1ntercsz of" the stute._ o

: , ER”IN B. dOCA C
T : Deput; “omm1531onerq
Dated: February 11, 1947, Py 4

SCHEDULE "A no-

. 94, - cases containing dporoxlmatrly 408 - 4/5
ouaft botths of var¢ous urwﬁQ of thSAey

1 ~ l“4l Lhrvsler srdan,- Seris l No. 7014”06
Engine No. 628303821, 1946 W st V1r01n1a
Registration 41- 108°

3. DISCIPLINARY PROCEEDINGS - SALE OF ALCOHOL[C BEVERAGES BELOW FAIR - .
LRADE WINIMUM - PRIOR RECORD - LICENSE SUS’ENDED FOR 20 DAYS, LESS
. 5 FOR PLEA. ' | -

In ‘the: Natter of D1501p¢1nﬂry
Jceedlng> agalnst

JOSEPH DILZER
9 Qax Street |
»Butler, N. J,;

 CONCLUSIONS . |
AND ORDER -

Holder of Plenary Retail Consump-
~tion-License C-5,- issued by the
Borougn Council of tne Boroagh o?
Butler. : :

__._v__._,...___..---.._._.-_.'.___._._._

Mcehan Blothers, Esqs > by Juhn J,'Meeﬂﬁn, Esq s Attorneys for
Defendant-licensee,

Wllllam F. Wooa, Esd., apnedrﬂng for Department of blCOﬂOllC

: : o Beveragc Contyol.

Defendant pleaded non vu]t to a cnurgm alleg. ng that he oold a
4/5 quart_bottle of "Don  Puerto Rican Rum! belcw the established
minimum consumer prlce in violation of Rule 6 of State Regulations
Noa_éO . , : - SR S

On Januury 17 194 a bartender tl en“ln charge of defendantts-
- licensed premises sold to an agcnu of. the State Department of Alco-
“holic Beverage Control the 4/5 .quart bottl@ of rum above described
for the price of $2.25. The eSt”bllSuCu minimum Lesalo prlce of thls
product is $5 72. Bulletin 8%0. : .

Defendant has the follow1ng record of” 00pv1otlons (1) October 7,
“40 » suspension of five dﬂy° for sale on sunday ;- and -(2) September 3,
. suspension of twenty deays for possncaLon of illicit liquor
\LCflllS) I shall, Eﬂercfore, suspend defendant!s license for twenty
days and remit five days thereof. b@causc of the hled, leaving a net
suspen51on oi fllteea days. - '

Accordlngly, it 15, on thlS luth aay of February 1947,
ORDERED that Plcnavy Retall Consumntlon LJcense C b, issued by

the BorouOh Coun01l of the Borough of Butler to Joseph Dilzer, for
‘premises 9 QOax Street, Butler, be and tne same is hereby suspended
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for a perloa of fllteen (lJ) days, commnencing dt 5:00 a.m. February:?@
1847 qnd termlnatlng at. OO a.m., March 14, lJﬂ7 S o Co

EI\WIN B. nOC.’:\.
D@Puty,Commissionen, o

4. DISCIDLINARY PROFEEDINGS - ILLTCIT LICUOR - LICEVSE bUSPEWDEﬁ FOR
15 DAYS, L]SS S FOR PLEA, - : :

In the Matte?r of DlSClpllnary
Proceedings agalnst

- JOSEPH GALASKAS
27 N. Main Street -
Paterson 2, N. J.,

COWCLUSLONQ'
. AND ORDER

Holder of Plenary Retail Consump-
tion License C-145; issued by the
Board of Aleoholic: Beverage Conuro1
of the Clty of Patelson

Josep Galao«as, Defendant llcensee, Pro Se..
Edward: F Amorose, Eso.; appearing. for  Department of AlCOhOllC
- AR Beveruge Cont;ol.

- Defendant pleads non vult to a. charge tnab he pOsbessed one 4/5
quart bottle labeled "Canadian Club Blended Canadian Whisky", the
contentb Jof thCh were not genulne as labeled, 1n v1olatlon of h S.

o On December 5 1J46 a Federal ATU Qgent seized. the bottle in.-
qucstlon after a orellnlnury test indicated thsat the contents thereof
were not genuine as labeled. ‘Subseguent analysis by a Federal chemist
disclosed .differences in characteristics between the Whisky“described;
- on. the label and that contalned 1n the bottle. Do

_ Deiendant denles any knowledge relatlve to the v1olatlon How-
ever, a licensee is responsible for any "Iefllls“ founa in his stock
of llquor° ‘Re LUFlaﬂ Bulletin 517, Item 2 ' Co

, : Defendant-nanno prlor.adJudlcated record. I ‘'shall, therefore,
suspend:his'license‘fod a period of fifteen days, ‘tess. five days!
remission for the plea entered heredn, or a net. Suspenolon of ten
days. Re Jegge2 Bulletln 744 ITtem & o o .

Accordlngly, 1t 10, on tnls 1Vth aay of February, L947

OBDERED that Plenory Retﬂll Consumption License C- 145, issued by
the Board of Alcoholic. Beverdge COntrol of the City of Patcroon to
Joseph Galaskas, -27 N. Main Street, Paterson, be and the same is
hereby suspended for a perlod of ten (10) days, commencing at 3:00

a.m. February 24, 1947, and terminating at 3 OO a.n. March 6, 1947,

ERWIN B, HOCK
Deputy Commissioner.
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5. DISCIPLINARY PROCEEDINGS - SALE OF ALCOHOLIC BEVERAGES BELOW FAIR
TRADE MINIMUM - LICENSE SUSPENDED FOR 10 DAYS, LESS 5 FOR PLEA.

o

In the Matter. of Disciplinary
Proceedings against

THE CHARLES LIQUOB STORES, INC.
v4J Broad Street

CONCLUSIONS
Newars 2, N. J., |

-~ AND ORDER

Holder of Plenary Retail Distribu-
tion License D-67, issued by the
Municipal Board of Alcoholic
Beverage Control of the City of
Newalﬁ.

)
)
)
)
)
)

Harkavy and Lieb, Escs,, by Abraham T. Haraevy, Esqg.,. - '
, : Attorneyg for Defendant-licensees’
Edwerd F. Ambrose, HEsc., appearing for Department of Alcoholwc
Beverage Cont"ol

Defendant has plea eu non vult to a caarge ullegwng Thﬁt 1t ,
sold a plnt bottle of "Old Hermltage Brand WLlSKey A Blend" below
the minimum consumer price, in 71olat10n of BuLe of State chula—
tlons No. 30, : ~ : : e

On January lO 1547, defonaanu, through its ag@nt or servant
then in charge of 1ts llconseo premises, sold to an agent of the -
State Department of Alcoholic Beverage: Control the pint bottle of
whiskey. above described for the price of $£.3L. The minimum resele
.prlce of thls product Wa.s ﬁc ol. Bquetln 740. : T

efendent has no prior:adjudicated fecord I shall suspend its
: licenso for ten days and remit five days thereof because of the .plea,
leaving a net suspension of five aays Re Mack Drug Co., Inc.,
Bulletln 695, Item 9 : o S .

Accordlngly, it 15, on this . l@th day of Februarj,'1947

, ORDERED. that Plenary hetail Distribution License D-67, .issued by
the Municipal Board -of Alcoholic Beverage Control of the City of =
Newari to The Charles Ligquor %tores, Inc., for premisges 949 Broad -
Street, Newarh, be and the same 1is hereby suspended for a period of-
five (5) Qays, commencing at 9;00 Bem. February £4, 1947, and termin-
ating at 2:00 avm. March 1, 1847.° o C .

ERWIN B. HOCK
Deputy Commissioner.
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DISCIPLINARY PROCEEDINGS - FALSE STATEMENT IN LICENSE APPLICATION

. CONCEALING MATERIAL FACT - AIDING AND ABETTING NON-LICENSEE TO
EXERCISE THE RIGHTS AND PRIVILEGES OF LICENSE - ILLEGAL SITUATION
CORRECTED - LICENSE SUSPENDED FOR &0 DAYS.

In the Matter of Disciplinary )
Proceedings against :

VICTOR SERTI . )

Piermont Road ) ,

"loster, N, J.5. . CONCLUS‘IONS

Holder of Plenary Retail Confump~ ) AND OHDEE
‘on License C-7 issued by the )

Aeyor and Council of the Borougt

)

of Closter°

Walter R. Huck, Esq., Attorney for Défendqnt licensee.
William F. Wood, qu,, appearing for Department of Alcoholic
Beverage Control.

Defendant pleads non vult to the following charges:

"l. 1In your application filed with the Mayor and Council
of the Borough of Closter, N, J., and upon which you obtained
your current plenary retail consumptiOn license for premises
on Piermont Road, Closter, you answered !'No! to Question 30,
which asks: 1Has any individual....other than tnc qppl¢cant
any interest, directly or indirectly, in the license applied
for or in the business to be conducted under said license?!,
whereas in truth and fact one Fred Battiston was and is a
partner in the said bUSLﬁeqs, such false statement being in
VlOlathﬂ of R. S. 33:1-£5, - '

"g. From about Ju]y 51, 1846 and until the proaent time,
you unOW1ngly alded and abetteu tn~ sald Fred Battiston to
exercise,. contrary to R. S. 33:1-26, the rights and privileges
of your plenary retail consumption llcensn for the aforesaid
premises, thereby yourself violating K. S. &3:1l-bg.n

The file in the instant case discloses that defendant and one
“red Battiston were partners in the liguor business conducted under
the llcensp obtalned for the current licensing perloa°

DPfendant admits the existence of the partnership. He contends,
however, that it was his intention to transfer the liguor license in
the par tnersnlp name as soon as Battiston became better known by the
residents in the vicinity of the licensed premises. The record, how-
ever, indicates that the reason for the "front" was because Battiston
was not a resident of New Jersey at the time that the defendant
applied for transfer of the licehSe.

Durlng pendency of these proceedings defendant submitted proof
that he had acquired all the right, title jand interest that Battiston
had in the business and is now the sole owner therecof.  The prior
unlawful situation appears to have been corrected. Novertneless, the
nature of the v1olat10n heretofore committed Warrduts a suspension of
the lluense.

D@Fenaant has no previous adjudicated record. I shall suspend
his llcpnse for a perlod of ‘thirty aajo, '

Accordlngly, it is, on tils lJtn ddj of February, 1947,
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ORDERED that Plenary Retail Consumption License C-7, lssued by
- the ilayor. and Council of the Borough of Closter to Victor Serti, for
premises on Piermont Road, Closter, be and the same is hereby suspen-
ded for thirty (50) days, commencing at 2:00 a.m. reoruary 26, 1947,
and terminating at 2:00 a.m. March 28, 1947. ' : : L

\ "BRWIN B. HOCK
\ ' o Deputy Commissloner.

7. APPELLATE DFCISION% - GALLAG&ER AND & RlN LAKE CHATEAU, INC. V.
SPRING LALE.

ANDREW J. GHLLAGHmL and ' )
SPRING LAKE CHATEAU, INC., ’
‘body corporate, )
. Appellants, - ON APPEAL
VS— -) o CONCLU&IONS AND ORDER 4
BOROUGH COUNCTL ow Td Boaobeﬂl' - | -

OF SPRING LAAE, B )

‘RespOndent")
Wara Kremer, Esq., Attorney fox Appellanto.; : :
Glloert H. Van Note, qu., Attorney»Por Respondent

Thls is ‘an appeal from the denial of an . appllcatlon flled by
appellant Sprlng Lake Chateau, Inc. for a seasonal retail consumptlon
license (explrlng November 1, 1846) for prem1sea at the N/w corner
of ﬁlftﬂ ana Wafren Avenueo, Borougn of Spring Laue.,,

Appellants allege ‘that the action of. rebpondent WaS erroncous
because they expended large sums. of money in the expectation of.
securing a license, and the denial of thne application in question was
arbltrary, unreasonable and an abuse of discretion. The answer
hereiri alleges that 'the appllcatlon was denied for the reason that
there were sufficient licenses of all types for the ale of alco-
hOllC beverageQ in tne Borougn of Spring La’e.,_ _ ‘ o

_ . The local ordinance, prov1de that no conﬁumptlon llcense may be
- issued "except for a hotel with 18 or more sleeplng rooms." Appel-
‘lant Ahdrew J. Gallagher purchaeea the premlses in question 1n 1940
or 1u4l. Apparently the building at that time contained more than
, elghteen sleeping rooms, but-the premises were in a dilapldated con-
© dition.  The building was rented out to other persons durﬂng the .
' succeealng summer periods to. and lncludln the summer of, 1945, but
. no atLeupt tO obtain a llcuor license for the premises was. made
~during that period of time. In the early part of 1946, Andrew J.
Gallagher made extensive repairs. aﬁd alterations, with the result
that the hotel now contains twenty-five sleeping rooms. On ‘iay 31,
1946, appellant Spring Lake Chateau, Inc. applied for the license 1n
queqtlon.: Tne appllcatlon was. denied on July 1, lu4o. Hence this
appeal . . o

'The fact that the appellants (or one of tnem) expenuea large

" sums of money in the expectation of. securing a license 1s not a. suf-
ficient reason: for reversing the action of respondent. = AS’ p01ntea
out, the local ordinance provided that no consumption licenses may be
1ssued except for a hotel with elghteen or more slee01n rooms; but
such.a provision does not rcqulre that a llcense must be issued to
every hotel which meets this quallflcatlon. In Hosts, Inc. v. Point
Pleasant Beach, Bulletin 732, Item &, it was said:; . . '
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. "However, while there  should be no discrimination against

- hotels, hotels are not entitled, as of right, to a‘liquor
license. The test is puoch necessity and convenience
not whether a‘'given place is an hotel or mot. ~Lincoln
Aven Corp v, Wllewood Bulletin 540, Itej &l ' -

The questlon rem31ns as to whether aooellaﬂtu have SUStulHGQ the
burden of proof to show that the action of respondent was: unreason-
able because of a need, in fact, for an addltlonal seasonal- retall
consumptlon llcen%e in th@ Borouxh of Spring. Laue.-

The ev1dence herein LanCdtpu_thdt the permauent bOpulatlon of
the Borough is approximately Z;500 at the present time. The Federal
census for 1940 discloses thot the population of the Borough at that
time was 1,650, At the hesring herein, the peak summer population
was variously estimated from 10,000 to 23,000, but it ig difficult..
to determine the correct figure, -and I am inclined to believe that:
the smaller figure .is 10T neafl3 COTlObba Cf. Gaine v. Spring Lake,
Bulletin 719; Item 7. - At the time appellant!s application was denle@
two plenary re*fll consumption licenses and three.seasonal retail
consumption licenses had - been issued to quallfleu hotels; ‘one club
%1c~n@e had been issued, and also three plenary retall alstrlbutlon

icenses. . :

Tno flve consumptlon llcenqbo wou]a aphea“ to ba sufflclent if
only the - permanenp populatior of the Borough is considered. Wﬂﬁth@r
an additional seasonal retail consumption license 1s mnecessdary to |
‘take care of the nesds of the summer population is a question on
which reasonable men may well differ. Appellants contend that an
aad¢flon&1 ‘license iz necessalty pecau“e the Essex ahd’ Susséx Hotel
under a seasonal congumption license, snd the fforiiouth Hotel, Wthﬁ
holds a plenary retail COHqqub¢Oﬂ llbcubbj cater only to- thelr re-
spective guests, and that: sullivants To g€, which holds the other
plenary retail consumption license ond caters to- "casuulﬂ customers,
1s so -crowded that prompt service -cannot be. obta vined. Appe*lanub.
proauced several witnesses who testified as” Lo the ¢erowded condition
in the latter plocey_hut these w¢tnexgos vie 1 ced the place on -Priday
or buturday night which, of course, are. tnf ‘busiest nights during
the week. On the ouhe ﬂand' there is eVlQLHCb that « visitor may
purchase alcoholic peverages -in-any. of the five licensed hotels.
Under all these 01foumstaﬂ0ﬁs, 1t cannot be said that the res spondent
acted unresasonably in denying the ap0¢10d+¢on horeln Dursuant to . its
determining that therc were u1P¢01eqL 1lic enses of all typns for the
sale of alcohollc bcveragea in the borouva," B

Since: apperantu haVP 1ot subtalneq the -‘burden-in SﬂOWLDg thot
the action of respondent was arbitrary or unre auonabLe, the action
of responaert WllL be afflfwcao 'jj4, . o

Accorclnglv 1c{ls, on thls lutﬂ ady of‘Feo“uarj, 1347
ORDERED that .the a étLOl of résvonacnt be_’qdfthe sane is heréby
affirmed, and the appeal aereln be aind the same is hereby dismissed.

ERWIN B. HOCK
Deputy Commissioner.
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8. DISCIPLINARY PROCEEDINGS - ILLICIT LIGUOR - BALANCE OF SUSPENSION,
TEHPORARILY STAYED, REIMPOSED - SUBSECUENT ILLICIT LICUOR
VIOLATLQN - LICnVSE SUSPENDED FOR TOTAL OF 41 DAYS. -

In the Matter of Disciplinary )
Proceedlngs agBlDSt

)
CHARLES E. -BETZ . . . :
T/a CHARLOE'S BAR & GRJLL )
CONCLUSIONS
) AND ORDER

West Parg Avenue and Route &5
Ocean Township .
P.0. R F.D. 1, As bury Parx, N. J.,j

Holder of Plenary thall .Consumption
License C-6, issued by the Township
Commlttee of the Townshlp of Ocean.

: Proetor & Nary, Escsa, by Hajdn Proctor, Esq., Attorneys for
‘ " Defendant-license
Wllllam F Wood Esq > Attorney for Department of AlCOﬂOllp
: _ . Beverage Control

Defendant pleaded non vult to a charg alleging that, on
October. 1846, ne possessed an ‘illicit alcoholic- beverageqlto wit,
a bottle of "Lauder!s Roya1 Northern Cream Blended Scotch Whisxy",
which contalned an alcoiwlic beve;age not genuine as 1abeleu, in:
violation of K. S. &3:1-50. : s

. The normel penalty OI fifteen daye for this. v1olatlon must be.
doubled because the deféndont!s license was heretofore. suspended on-
a similar charge on August 14, 1946. gSee Bulletin 726, Item 6. In
this prior case,. the &5-day sucpeneJen therein Lmuosed was tempor-
arily 1nterrupted after four days of the suspension had been served,
leaving a net penalty of twenty-~one days remaining. See Bulletin
77, Item 12. However, since the defendant had entered & plea of -
non vult in that case, flve additional days should be remitted from
the total penalty. (cf Re Gelb, Bulletin 741, Item 8), resulting in
a total of sixteen Gays stllL to be served witl respect to that case.
See aloo ‘Re Susp enblon in Tllicit Ligquor Cases, Bulletin 74%, Item 2.-

- On the 1nstant charge3 flve aays will also bc remitted because
of the plea herein. The t0tn1 pan ty which the defendant must now
serve, therefore, amounts to a . period of forty-one days.

Accordingly, it is, on this Z0th day of Februarijl947,

OPDEQED that Plenerv Retail Consumptlon License C- 6, issued by
the Township Committee of the Township of Ocean to Charles E. Betz,
t/a Charloe's Bar & Crill, West Park Avenue and Route -85, Ocean
Township, be and the same is nereby suspended for a berlod of forty-
one (41) days, commencing at 3:00 a.m. February £5, 1947, and
terminating at 3:00 a,m. April 7, 1947. '

. ERWIN B. HOCK
Deputy Commissioner.



BULLETIN 750 - PAGE 13,

 DISCIPLINARY PROCEEDINGS - CLUB LICENSEE -~ SALE OF ALCOHOLIC . . -
BEVERAGES TO NON-#EMBERS - LOTTERY. TICIETS qoLD ‘ON LICENSED =
PREMISES ~ LICENSE SUSPENDED FOR 20 DAYS, LESS 5 FOR PLEA.

In the Matter of DlSClpllnary )
Proceedlngs agalnst ;
VILLOTTO RIGGIN POST #67, ) A TG AT
AMERICAN LEGION, INC. SR - CONCLUSIONS
- Grove Street & Cllnton Place ' . ANU OBDEh
East Rutherford,,Na Jes ) o

Holder of Club License CB-3%,
issued by the State Commlssioner of)
'Alconollc bpvercge Control,;.

Herbert F. Myers, Jr., Esq 3 Atuornpv for Defendant-licensee. '
'-Wllllam F Woou, Esqa; appearing for Department of Alcoholic
' . Bover@g Conurol

‘Defehdah% through lto attornoy, pleads non- vult to tne follow—‘
ing‘Chafgesi ‘

"l , On Wedneooaj afternoon, Decemoar 18, v194b “hetween
-&:00 p m. -and 3:30 P.lle , -yOU, & club 1lcensee, sold ‘alco-
holic beverages ‘%o persons not members of your club or bona -
fide guests of such members, thereby violating Rul£,8 of

‘Stata Regulatlons Now 7. o - B ‘ ‘

"2. On the 1Foros¢1o occasion you allowed, permlttea
. and suffcroq ticizets and participation rights-in & lottery
“to be solu and’ offéred for sale on and aoouL vour licensed
premises, in VlOluthL of ndl 6 of tacblﬂegulablons,'_l
No. 20.m - . = . o ’ e '

The departmental file discloses that on’ Doc“mbcr 18, 1946, two

ABC investigators purchased alcoholic beverages on defenolnt' '
licensed premises. Nelthér of the lnve&tlgatows was a member or a -
guest of a member of the defendant association. Ohe of the investi-
gators purchased a ubscrlptlon from the bartender representlnﬁ two -~
participation sharps ‘in a lottery sponsored by defendant association.

" The ticket received: by the 1nvost1gator indicated that an award of
an article of merchalidise was to be made at delcndantfs club. head-
quarters at some future date.

Rule 6. of E‘tate Regulatlons N . 20 provides:

" MNoO llconsee’snall allow, permit. or suffer any lottery to
be conducteo, or-’ any ticket or participation rlgot in any lottery
to be - olo or oifcrcd for' salée, an or about hc licensed premises.”

In the absence, &s here,, of any previous PLCOTd I, shall impose
suspensiong of fifteen days and five days, regpuct'v ly, on the
first and second- chargeb bereln. "Five days will be remltteu Ior the
plea, loav1ng a net- suspou31oa of flfteen daja.

Accorolngly, 1t ls, on thlS aOth oay of FebruarJ,A19l7

ORDERED' tﬂdt Club License CB-3%Z, issued by the Sta ‘te. Commissioner
of Alcoholic Beverage Control to Villotto Riggin Post ﬁ67 American
Legion, Inc.s for pvcmlses Grove Street & Clinton Place Fast Ruther-

- ford, be and the same is hereby" 5uspendad for a period of fifteen
(15) days, comunencing at 2:00 a.m. Feoruafy R4, 1947, and terminating
at 2:00 a.m. March ll l347

T ‘ ERWIN B. HOCK
’ Deputy Commissioner.
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10, APPELLATE DECISIONS - BATES v. HONROE AND FOSS.
VICTORIA SZUBA BALES, )

| Appellant, ) | S

“ | doncrusIONs. -

~ AND ORDEE =

)
| o )
TOWNSHIP COMMITTEE OF THE :
TOWNSHIP OF MONROE (iMiddlesex )
County), and RAYMOND LOUIS FOQS
t/a UNION VALLEY TAVERN, 7)
)

B ~Respondents " o

Edmund A. Hayes, Esq,, by Jokn T &eefe, Esq,, Attorneys forf
-Appellant.: - ' :

"Henry C Berg, Esq., Attornmey for Respondent Township Comm1ttee.»

BenJamln Kleinberg, Fso,, Attorney for. Resnondent Ravnond Louls ‘Foss.

' This is an appeal fron the uenlal of appellant's aopllcatlon to
transfer to her a pltnary retail consumptlon license held by haymond
Louis Foss. e

" The denial was based -solely upon the fact that the aopllcatlon .
for the transfer lacked a jurisdictional requ1tement, nwmely the
consent of the llcenoee respondent Foos._>.rj R

: Tne evnaence, purely documentarj, nd aamltted WlthOht questlon,
discloses that: :

on October 380, lsény{appellant ownér of the premlses in ques-
tlon, ‘and respondent ‘Foss eritered into an agreement of lease whereby
appellant leased to said respondent certain premises £d be used as a
tavern for a term of two years ending October 31, 1046

This lease contained an agreement as follow5°

"At the termlnatlon of - tnls leaee‘tne tenant Wlll trans-
] fer to the landlord the liquor license under which he is
"'Operatlng the licensed premises, the iandlord to pay therefor
- the pro rata portion of the unearned llcenee fee; and the.
tenant will do all necessary acts and sign. all papers necessary’
~ to make the tranfer effective at the ‘términation. of, this .
lease," ‘

Respondent Foss, from anproxlmately November 1, 1944 to Qctober
21, 1946, operated a tavern on said leased premises pursuant to suc- .
cessive licenses issued to him by respondent Township Committee. On
-or about October 31, 1946, Foss vacated . the premises in gquestion and
. 8ought transfer of hLS 11cense ‘to other premises, whlcn appllcatlon
“was denied.

i On-: Septemoer go, 1946, 'appellant Llled an appllnatlon for the
transfer to herself of the license issued to responoent Foss about
July 1, 1946 and dulv advertised notite tLereof -

. On October 3, 1J46, respondent Fass filed Wlth respondent. Town-
ship Committee an obJectlon to sald transfer alleging his failure to
consent to sald transfe T anc. relteratan his. claim to "ownersnlp" of
fsalo llconge. S Co :

The sole question raised hereim is: Was there a sufficient
"consent! to the transfcr, o S .
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The Alcohollc Beverage Law, R. S. 8%:1 et seq. provides, in
part, "which application for transfer %t shall bear the consent in
Writing of the licensee %%, 1" R, 5, 86:1-26. This '"consent in :
writing”‘is a Jjurisdictional requirement, its lack-divests the Town-.
ship Committee of any jurisdiction to approve the transfer sought.
Grace v. Egg Harbor et als., Bulletin 408, Item 9 Re hlddletowu,
Bulletin 129, Item 5. ‘

The agreement in the lease between the partles, even LF in fact
filed witn the local issuing authority, cannot be accepted as a sub-
stitute for the statutory requirement. Norton v. Union, Bulletin
709, Item 5. Only the Township Committee could transfer the license.
iloreover, 1t has been held that such an agreement in a lease glves B
an owner an improper cohtrol of the license and 1s unenforceable o
Rawlins v. Trevetﬂanl 139 N, J. BEg. 226. : :

The respondent Township Committee as a local issuing authorlty,
having no jurisdiction bec&uve of ‘the lack of a "consent in ertine"
properly denied the transfer.  Cf. pachman v. Pmlllpc.bvrgL

68 N. J. L. 552.

The action of regpondent Township CoaniLee of the Townshlp of
Monroe 15 afflrmed . :

Accorelngly, Lt is, on tnls /4tu day of Febluary, 1947

ORDERED that the appeﬂl herein be and the same is hereby
dismissed. .

ERWIN E. HOCK.
Deputy Commissioner.

11.  STATE LICENSES - NEW APPLICATIONS FILED.

Peerless Beverage Company
1000 orris Ave. :
Union, N. J.

,Applicatien fiied February 21, 1947'f01 transfer of State:
Beverage Distributor's License 8BD-45 from Charles Salzman
and Bernard J. Helnzman, t/a Peerless Beverage Company.

ERWIN B, HOCK
Deputy Commissioner.
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lc. DISCIPLINARY PROCEEDINGS - ILLICIT LICUOR - LICENSE SUSPENDED FOR
<0 DAYS LESS S FOR PLEA. '

In the WMatter of Disciplinary
Proceedings against ‘

)
: , )
JAI J COLT
T/a JUMPIHG BROOK GOLF AND ) | o
o COUNTRY. CLUB o o CONCLUSIONS
Jumplnb Brook foad - - D I AND ORDER
Neptune, N, J.,_4 L T

)

)

)

Holder of Dlenafy Retall Consump—

tion License C-13, issued by the

Township Committee of the Township

of Neptune.

Haydn Proctor, Esg., Attorney for Defendant-licensee.

William F. Wood, Esq.,-Attorney for Department of Alcoholic
Beverage Control.

The defendant nleaded non vult to = cnarge alleging *h&t on
July 23, 1946, he possessed four bottles of illicit alcoholic bever-—
ages, to wit, a bottle of "0ld Ripy Straight Bourbon Whiskey', a
bottle of "0ld Taylor entue ©y Straight Bourbon Wﬂlune&" a bottle
of "Gilbey's Spey- Royal Scoteh Whisky A Blend" and a Dottle of
"Taylor Martin Blended %cotch Type VWhisky", all of which contained
alcinollc beverages not genuine as labeled, in violation of R. S.
56:1-50.

There is nothing in the entire record to indicate that the
licensee or any of his responsible assoclates in the business were
personally implicated in the violation or had any knowledge thereof.
It would appear that the offense resulted from the machinations of a.
disgruntled or greedy bartender. Despite personal innocence, how-
ever, the licensece must be held to strict accountability for the
condition of hig stocxk of liquor. Re Luriazn, Bulletin 517, Iten &.

This is the first time that the defendant has been cited in
disciplinary proceedings. The usual twenty-day penalty will be
imposed. Re Johnson, Bulletin 680, Itemn 10, Five days will be
remitted because of the plea, le1v1ng a net penalty of flfteen days.
Re Gelb, Bulletin 741, Item 8.

- Accordingly, it is, on this 24th day of February, 1947,

OEDERED that Plenary. Retall Consumption License C-13, issued by
the Township Coummittee of the Township of Neptune to James J. Colt,
t/a Jumping Brook Golf and Country Club, Jumping Brook Road, Neptune,
be and the same is hereby suspended for a period of fifteen (15)
days, commencing at 2:00 a.w. February £7, 1947, and terminating at
£:00 a.m. March 14, 1947,

L P f
CK‘J(((/*LL( )L) ’ /‘\Jé,c/i

Deputy Commissioner.

New Jersey State L@ty



