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BIL.L OF COMPLAINT. 

Filed November 18, 1926 

In Chancery of New Jersey 
To the Honorable Edvvin Robert Walker, Chan- 10 

cellor of the State of New Jersey: 

The complainant, Elizabeth Sash, Door and 
Supply Company, a New Jersey corporation, 
with its principal office in the City of Elizab ,eth, 
County of Union and State of New Jersey, re-
spectfully shows that: 

1. On November 27, 1925, George Beisley 
bei11g indebted to complainant in · the sum of 
forty-four hundred ($4,400) dollars executed to 
it a note of that date to secure that sum, pay-
able on February 27, 1926, with interest at the 
rate of three per cent. per annum. 

2. To secure payment of the said note Lucy 
Beisley a11d George Beisley, her husband 
(mother and father of the George Beisley who 
executed said note), executed to said complain-
ant, a mortgage of even date with the note; and 
thereby conveyed to it in fee the land herein-
after described, on the express condition that 
such conveyance should be void if payment 
should be made according to the terms of the 
note, which mortgage having been first duly 
acknowledged and the certificate of acknowledg-
ment duly endorsed thereon was recorded in the 
office of the Register o4'f Essex County in Book 
X-55 of Mortgages for . Essex County, pages 
583-585. 
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Bill of Complairit. 

3. The mortgaged premises are described as 
follows: 

BEGINNING in the northerly line of Spen-
cer Street at a point therein distant one 
hundred feet easterly from the intersection 
of the same and the easterly line of Alex-
ander Street; thence easterly along the line 
of Spencer Street fifty feet; thence north-
erly at right angles to Spencer Street one 
hundred feet; thence westerly parallel . with 
Spencer Street fifty feet; thence southerly 
at right angles to Spencer Street one hun-
dred feet to the northerly line of Spencer 
Street and the place of BEGINNING. 

Being known and designated as lots #30 
and 31, Block N on Map of Greater Newark 
Park, situate in the City of Newark, Essex 
County, N. J., surveyed March and August 
1906 by Edward G. Kempf of Newark. 

Being the same premises conveyed to the 
said Lucy Beisley by deed dated March 24, 
1924, and recorded in the Essex County 
Register's office in Book F-71 of Deeds, 
page 444. 

4. Any interest which said Lucy Beisley has 
in said lands and premises is subject to the lie11 
of complainant's mortgage. 

5. Any claim or interest which said George 
Beisley, husband of Lucy Beisley, may have in 
said land and premises, by way of inchoate right 
of curtesy or otherwise, is subject to the lien of 
the complainant's mortgage. 

6. On April 11, 1925, said Lucy Beisley at-
tempted to mortgage said land and premises to 
Unity Building and Loan Association of New-

40 ark, N. J., a New Jersey corporation, for five 
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Bill of Complairit. 

thousand ($5,000) dollars, wl1ich attempted 
mortgage was on April 23, 1925, recorded in the 
Register's office of Essex County in Book Q-53 
of Mortgages for said county, page 515. Said 
Lucy Beisley was ~arried to said George Beis-
ley (senior) at the time of the execution and de-
livery of said mortgage, and her husband, 10 
George Beisley, did 11ot join with said L11cy 
Beisley in the making and execution of said 
mortgage; said mortgage is conseq11ently void 
and of no effect. 

Any interest which said Unity Building and 
Loan A$sociation of Newark:, N. J., may l1ave in 
said premises is subject to the lien of complain-
ant's mortgage. 

7. The greater amount of the principal with 20 
interest thereon at three per cent. per annum 
from November 27, 1925, to February 27, 1926, 
a11d at six per cent. pe_r a11num from February 
27, 1926, is due upon complainant's note ( or 
renewal note) and mortgage. 

Complaina11t is without adequate remedy in 
the courts of law, and there£ ore prays: 

1. That Lucy Beisley, George Beisley, her 
husband; George Beisley, her son, and Unity 3 0 
Buildin_g and Loan Association of Newark, N. J., 
who are the defendants to this suit, may answer 
this bill of complaint and each statement therein 
made; 

2. That an account may be taken of the 
amount due 011 complainant's mortgage; 

3. That the defendants, or one- of them, may 
be decreed to pay complainant the amount so 
found due, with interest and costs, by a short 4o 
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Bill of Complaint. 

• 

day, to be appointed by this court; and that in 
def a ult of such payment, they, and each of them, 
be debarred and foreclosed of all equity of re-
demption in said lands ; or 

4. That a decree may be made for the sale 
of the mortgaged premises to raise, and pay to 10 
complainant, the amount so found due on its 

20 

30 

mortgage, with interest and costs; 

5. That a writ of subpoena may issue, com-
manding said defendants to answer this bill of 
complaint and to abide by such decree as this 
court may make in the premises. 

AARON MARDER, 
Solicitor and ~ Counsel with Complaina11t. 



DECREE PRO CONFESSO AND ORDER 
OF REFE.RENCE. 

IN CHANCERY OF NEW JERSEY. 

Between 
ELIZABETH SAsH, DooR & 

SuPPLY CoMPANY, a New 
Jersey corporation, 

Camp lai1iani, 

Lucy BEISLEY, et als., 
Defendants. 

01i Bill, etc. 

Decree Pro 
Confesso 
and Order 
of 
Reference. 
Docket 62. 
Page 361. 

This cause coming on to be heard on the re-
tt1rn of an order to show cause herein dated 
May 9, 1927, why the defendant, Lucy Beisley, 
should not be permitted to file an answer herein, 
Walter A. Beers, Esq., appearing for the de-
fendant, Lucy Beisley, and Aaron Marder, Esq., 
appearing for the complainant, aJ?-d it appear-
ing that said Lucy Beisley should not be per-
mitted to file an answer herein, and that the 
only question is as to the amount of the mort-
gage being foreclosed; and it appearing further 
that process of subpoena for the appearance of 
the defendants, Lucy Beisley, George Beisley, 
her husband, and George Beisley, her son, has 
been duly issued and served upon said def end-
ants, nor has either of them filed any plea, de-
murrer or answer to the bill of complaint withi11 
the time limited by law and have wholly failed 
and neglected so to do ; 

10 

20 

30 



• 

6 

Decree Pro Conf esso and Order of Reference. 

It is thereupon, on this first day of June, 1927, 
ORDERED, ADJUDGED and DECREED that said order 
to show cause dated May 9, 1927, be and the 
same is hereby discharged, and that the said 
bill be tak:en as confessed against the said Lucy 
Beisley, George Beisley, her husband, and 

1 o George Beisley, her son; and that it be ref erred 
to Lionel P. Kristeller, Esq., one of the Masters 
of this co11rt, to ascertain and report the amount 
due to said complainant for principal and in-
terest upon the mortgage held by it upon the 
premises mentioned and described in the said 
bill of complaint, and that the said Master do 
make his report with all convenient. · s eed, 

Further ORDERED that defendant, /D"ttt,;-¥--:Q~-

½ey; be and is hereby required to plead, answer 

20 or demur to said bill of complaint within five 
days after service of a copy of this order. 

And all further equity is reserved until the 
coming in of the said Master's report. 

Further ORDERED that said Master take the 
proofs of complainant and · defendant Lucy Beis-
ley with respect to the amount due on said 
mortgage upon notice to the several defendants. 

Respectfully advised, 

MAJA LEON BERRY. 

I consent to the making a11d entering of the 
decree pro conf esso against the defendants, 
George Beisley, son of Lucy Beisley, and 
George Beisley, husband of Lucy Beisley. 

WALTER A. BEERS, 
Solicitor for said Defendants . 

..... 
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MASTER'S REPORT. 

Filed November 17, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 

ELIZABETH SASH, DooR & 
SUPPLY COMPANY, a New 
Jersey corporation, 

Comp laina1it, 

Lucy BEISLEY, et al., 
Defendants. 

01i Bill, etc. 

Master's 
Report. 

In pursuance of an order of this court entered 
in the above-entitled cause, bearing date the 
first day of June, n.inete.en hundred and twenty-
seven, I have been attended by the solicitor of 
the complainant and the solicitor of the defend-
dant Lucy Beisley, and in the presence of the 
parties attending me I have considered of the 
matters thereby referred to me. 

And the solicitor of the complainant produced 
before me the mortgage in its bill of complaint 
mentioned, :bearing date the twenty-seventh da~y 
of November, nineteen hundred and twenty-five, 
made and executed by Lucy Beisley and George 
Beisley, her husband, to the said complainant, 
which mortgage was duly acknowledged accord-
ing to law, by the said Lucy Beisley and George 
Beisley, her husband, an·d recorded as in the 
bill mentioned as appears by the -endorsements 
thereon, which said mortgage is marked '' Ex-
hibit C. 2 '' on the part of the complainant. 

10 
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Master's Report. 

No formal a11swer was filed in these proceed ... 
ings by the defendant Lucy Beisley, but the de-
fense sought to be interposed may be gleaned 
from an examination of the petition and affidavit 
filed bj7 Lucy Beisley upon an application to 
permit her to def end this proceeding. This in 
short is a plea of payment, and the evidence 
sought to be introduced was that Mrs. Beisley 
did not intend to sign a mortgage for four 
thousand four hundred dollars ($4,400.00), but 
only intended to guaranty by her mortgage an 
account not to exceed two thousand two hundred 
dollars ($2,200.00). Such a defense requires the 
defendant to prove it by the greater weight of 
the evide11ce. The defendant, Lucy Beisley, has 
not establisl1ed to my satisfaction, by the greater 

20 weight of the evidence that she did not know 
what she was signing, and I, the ref ore, find that 
the mortgage of four thousand four hundred 
d(?llars ($4,400.00) was given by the defendant, 
Lucy Beisley, to the complainant to secure to 
the complainant not only the then present debt 
of her son, George Beisley, b·ut was to secure 
for her son, George Beisley, future credits of 
approximately two thousand dollars ($2,000.00). 

30 

40 

I further find that the credits have all been 
given by .the complainant and that the complai11-
ant is entitled to recover the amount due upon 
said mortgage, less the credits due to George 
Beisley, and in.asmuch as counsel has stipulated 
as to the accuracy of the books of the complain-
ant, I find that there is due to the complainant 
on its mortgage for principal and interest on 
this day the sum of three thousand two hundred 
and ten dol~ars ($3,210.00). 

And I further certify and report that the 
schedule hereunto annexed, marked '' Schedule 
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Master's Report. 

1'' and m.ade part of tl1is my report, contains 
a statement and account of the principal and 
interest due to the complainant on its mortgage, 
to wl1ich for greater certainty I refer. 

And I further certify and report that it is 
necessary and advisable that the whole of the 
mortgaged premises should be sold to raise and 10 
pay the moneys so due to the complaina11t, and 
tl1e surplus arising from such sale, if any there 
be, should be brought into this court to await 
the further order thereof. 

I ret11rn herewith the testimony taken before 
me. 

All of whicl1 is respectfully submitted, tl1is 
twenty-eighth day of October, ni11eteen hundred 
and twenty-seven. 

LIONEL P. I{RISTELLER, 
Master in Chancery of New Jersey. 

SCHEDULE 1. 
Renewal note bearing date the twenty-

eighth day of August, Nineteen Hun-
dred and Twenty-six, due in one 
month from date, in the sum · of 

20 

Three Thousand Dollars ($3,000.00), 30 
and secured by tl1e mortgage in the 
complai11ant 's bill mentioned, upon 
which there was advanced by the · 
complainant, the sum of .... -. ....... $3,000.00 

Interest for fourteen months to Octo-
ber 28, 1927 . . . . . . . . . . . . . . . . . . . . . . . 210.00 

Total due complainant, October 28, 1927. $3,210.00 

LIONEL P. IrRISTELLER, 
~laster in Chancery of New Jersey. 

40 

' .. 
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EXCEPTIONS TO MASTER'S REPORT. 

Filed November 21, 1927. 

IN CHANCERY OF NEW JERSEY. 

10 Between 

ELIZABETH SASH, DooR & 
SuPPLY CoMPANY, a New 
Jersey corporation, 

Complainant, 

and 

Lucy BEISLEY, et al., 
Defendants. 

On Bill, etc. 

Exceptions to 
Master's 
Report. 

This defendant, Lucy Beisley, hereby excepts 
to the report filed in this cause by Lionel P. Kris-
teller, one of the Masters of this court, bearing 
date October 28, 1927, for the following reasons: 

1. The ~{aster assumed the debt of Georg ·e 
Beisley, to secure which the defendant Lucy Beis-
ley g·ave her mortgage, was $4,400, notwithstand-
ing the complainant's books sl1owed the debt at 
that time to be $4,279.16. 

2. The Master failed to credit as a payment 
made on the complainant's note, $2,000, paid 
December 22, 1925, by George Beisley on account 
of his indebtedness then existing for which the 
original note, l1eld by the complainant, was given. 

3. The Master found that tl1e complaina11t 's 
mortgage was given to secure '' a present debt'' 
of George Beisley and also '' future credits of 
approximately $2,000,'' which finding and the evi-

4 0 dence supporting it alters, varies and contradicts 
the term of the mortgage, as follows : '' George 

• 
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Exceptio1is to Master's Report. 

Beisley is justly indebted to the party of the sec-
ond part in the sum of $4,400 lawful money se-
cured to be paid by his note bearing even date 
with these presents and due three months from 
the date herewith, with interest at 3%.'' 

4. The evidence does not support the Mas-
ter's finding that the complainant's mortgage 
was given to secure '' future credits of approxi-
mately $2,000,'' because the defendant George 
Beisley was indebted on complaina11t 's own testi-
mony in tl1e sum of $4,279.16 at the time of execu-
tion and delivery of the mortgage, so there could 
be no future credit over $120.84. 

5. If the Master's finding that the complain-
ant's mortgag·e was given to secure future credits 
is correct, the Master failed to credit, as a pay-
ment on the mortgage, the $2,120.84, representing 
the undistributed surplus credit or proceeds of 
tl.1.e origi11al 11ote whic.11 remained u11distributed or 
paid to George Beisley on February 27, 1926, the 
due date of the original note as expressed in both 
note and mortgage; which said sum or surplus 
credit was given to George Beisley on March 30, 
1926. 

10 

20 

6. The Master failed to report that the greater 
weight of evidence disclosed that the petitioner 3 O 
intended to g·uaranty a debt of approximately 
$2,200 in that the debt of $4,279.16, at the time 
of execution of complainant's mortgage, was to 
be reduced by payment of $2,000. 

7. Tl1e Master had no right or authority to 
report whether Lucy Beisley knew what she was 
signing, the reference req11iring· him to ascertain 
the amount due as though the mortgage ·were 
valid upon execution-further equity being re~ 
served by said order and reference. 40 
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ExcetJtions to Master's Report. 

. .,. 

8. The Master failed to report, as disclosed 
by the depositions submitted by him, that the 
complainant extended credit for a consideration 
to the debtor, Georg·e Beisley, by a.ccep 1ting sev-
eral renewal notes, each for three months, with-
out the consent of the defendant Lucy Beisley, 

10 after the due date of the original note to secure 
which Lucy Beisley executed the mortgage to the 
complainant; which extension of credit released 
the defendant Lucy Beisley from liability for 
the debt evidenced by the original note and dis-
charged her property from the debt for the fol-
lowir1g reasons : 

(a) The defendant Lucy Beisley, on executio11 
of the mortgage, became a surety. Extending 
credit to a principal debtor without the surety's 

20 consent discharged the surety. 

30 

40 

(b) The defendant Lucy Beisley pledged her 
property as collateral for the payment of the de-
fendant George Beisley's debt and as such is 
entitled to all rights as though she were a surety. 

( c) The defendant Lucy Beisley execl1ted the 
complainant's mortgage as a limited guaranty. 
Extending credit to the principal debtor beyond 
the limitation discharged the guarantor from lia-
bility. 

8. The Master failed to report that the de-
fendant George Beisley paid the complainar1t 's · 
note, for which the mortgage was given to secure, 
upon maturity, and the complainant accepted an-
other note at the time of maturity for other debts 
that were owed by George Beisley at the time of 
execution of the original note. 

vV ALTER A .. BEERS, 
Solicitor of Defendant L11cy Beisley. 
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ORDER. 
Filed July 3, 2928. 

IN CHANCERY OF NEW JERSEY. 

Betw-een 
ELIZABETH SAsH, DooR & 

SuPPLY CoMPANY, a New 
Jersey corporatior1, 

Complainant, 

and 
Lucy BEISLEY, ·et a,l., 

Defendants. 

On Bill, etc. 

Ori Excep-
tions to 
Master's 
Report, 1&c. 

Order. 

Docket 62, 
Page 361. 

Exceptions havi11g bee11 filed by the defendant 
Lucy Beisley to the report by Lionel P. I{ris-
teller, Esq., one of the Masters of this court, on 
matters ref erred to him by an order of this court 
made on the 1st day of June, 1927, and the matter 
coming on to be heard in the presence of Aaron 
Marder, Esq., solicitor of the complai11ant, and 
Walter A. Beers, Esq., solicitor of defendant 
L11cy Beisle~y, and the Court having considered 
the matter a11d the arguments of counsel thereon, 
it is, on this 3rd day of J11ly, 1928, ORDERED, that 
all of the exceptions . to the Master's -report be, 
a11d tl1e same are hereby overruled. 

It is further ORDERED that said Master's report 
be, and the same is hereby, in all things, ratified 
and confirmed, according to the true tenor and 
mea11ing thereof. 

It is further ORDERED that the sum of $150 be 
allowed and paid to the solicitor of complainant 
by the defendant Lucy Beisley, to be included in 

10 

2-0 

30 

40 
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Order. 

the taxed bill of costs and collected with the 
other items of said bill. 

It is further ORDERED that the sum of $100 be 
allowed _and paid to the said Master by said de-
fendant Lucy Beisley, to be included in the taxed 
bill of costs and collect d with the other items 1 

O of said bill ; this allowance to be in lieu of the 
usual Master's fees on a report. 

20 

30 

40 

It is further O!R,DERED· that the application of 
said defendant Lucy Beisley for leave to file an 
answer nuric pro tune be, and the same is hereby 
denied. 

Respectively advised, 

- Iv.fAJA LEON BERRY, 
V.-C. 
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NOTICE OF APPEAL. 

Filed July 12, 1928. 

IN CHANCERY OF NEW JERSEY. 

Betweeri 
ELIZABETH SAsH, DooR & 

SuPPLY · CoMPANY, a New 
Jersey corporation, 

Complainant, 
and 

Lucy BEISLEY, et al., 
Defendants. 

On Bill, etc. 

Notice of 
Appeal. 

The defendant Lucy Beisley hereby appeals 
from the order made in the above-entitled cause 
by the Chancellor on the advise of Vice-Chan-
cellor Maja Leon Berry, on July 3, 1928, which 
order overruled the exceptions to the Master's 
report to the Court of Errors and Appeals in the 
Last Resort in All Causes. 

Dated, July 9, 1928. 

WALTER A. BEERS, 
Solicitor for and of Counsel 

with the Defendant Lucy Beisley. 

I conceive there is good cause for appeal in the 
above-entitled cause. 

WALTER A. BEERS, 
Of Counsel with Defendant Lucy Beisley. 

Service of a copy of the within notice of ap-
peal is hereby acknowledged this day of July, 
1928. 

- ~ 

Solicitor of Complainant. 

10 

20 

30 

40 
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PETITION OF APPEAL. 
Filed August 8, 1928. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

ELIZABETH SAsH, DooR & SuPPLY 

CoMPANY, a New Jersey cor-
poration, . 

Complainant-Appellee, 

vs. 
Lucy BEISLEY, et al., 

Def enda1it-Appellarit. 

On Appeal 
from the 
Court of 
Chancery. 

Petitio1i of 
Appeal. 

20 To the Honorable the Court of Errors and Ap-
peals in the Last Resort in All Causes: 

The petition of Lucy Beisley, the appellant in 
the above-entitled cause, respectfully shows that: 

1. Petitioner fi11ds herself aggrieved by an 
order made in the Court of Chancery by his 
Honor Edwi11 Robert Walker, Chan .cellor of the 
State of New Jersey, bearing date July 3, 1928, 
in a certain cause in said Court of Chancery 

3 n wherein the said Elizabeth Sash, Door and Sup- ,, 
ply Company was complainant and the said Lucy 
Beisley and others ,vere defendants in this re-
spect, to wit, that the said order adjudges that 
the -appellant's ~xceptions to a report filed by 
Lionel P. I(risteller, Esq., o_ne of the Masters 
of the Cour~ of Chancery, be overruled and that 
the said Master's report sta11d in all things co11-
firmed. 

And petition .er appeals from tl1e order of the 
40 Cha11cellor wl1ich decrees as aforesaid upon the 

ground that the same is erroneous in that: 
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Petition of A11peal. 

(a) The Master reported as a fact that a 
mortgage made by petitioner, given to secure her 
son's existing indebtedness, at the time of its exe-
cution was also given to secure '' future credits 
of approximately $2,000,'' which finding, and any 
evidence supporting it, alters, varies and con-
tradicts the terms of the mortgage as follows: 
'' George Beisley is justly indebted to· the party 
of the second part in the sum of $4,400 lawful 
money, secured by his note beari11g even date 
with these presents and due three months from 
tl1e date herewith, with interest at 3%.'' 

(b) The evidence does not support the Mas-
ter's finding that the complai11ant 's mortgage 
was given to secure '' future credits of approxi-
mately $2,000,'' because tl1e defendant George 
Beisley was indebted 011 complainant's own testi-
mony in the sum of $4,279.16 at the time of execu-
tion and delivery of the mortgage, ,vhich was 
made in the s11m of $4,400, so there could be no 
future credit over $120.84. 

( c) The Master, in his report, failed to credit 
as a payment made on the complainant's note, 
$2,000 paid December 22, 1925, by the petitioner's 
son, George Beisley, on account of his indebted-
ness then existing, for which the original note, 
held by the complainant, was given. 

( d) The Master failed to report that th_e 
·greater weight of evidence disclosed that the 
petitioner intended to guaranty a debt of app.rox-
imately $2,200 in that the debt of $4,279.16, at 
the time of execution of complainant's mortgage, 
was to be reduced by payment of $2,000. 

( e) The Master failed to report that the mort-
g·age made by the petitioner secured her -son's 
debt represented by a note in the sum of $4,400, 

10 

30 

40 
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Petition of Appeal. 

which complainant and petitioner's son, George 
Beisley, ap,proximated as his debt and that this 
debt, which actually was $4,279.16, was reduced 
by payments as follows: December 22, 1925, 
$2,000; February 6, 1926, $1,000; May 8, 1926, 
$450.17. 

10 (f) The Master should not have reported that 
the petitioner secured a debt · of her son arising 
in the future after execution of the mortgage, 
because the bill of complaint contained no allega-
tion under which it could be proven. 

Petitioner therefore prays that the said order 
of the Chancellor may be in the particulars 
aforesaid reversed, set aside and for nothing 
holden, and that petitioner may have such other 
relief in the premises as to this court shall seem 

20 proper. 

30 

40 

WALTER A. BEERS, 
Solicitor for and of Counsel with Appellant. 

August 7, 1928. 
Service of a copy of the within petition is 

hereby acknowledged. I consent to the :filing of 
· same as of time. 

Solicitor for Complainant-Appellee. 
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A.NSWER T·o PE·TTTION OF APPEAL. 

Filed August 15, 1928. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

ELIZABETH SAsH, DooR & SuPPLY 
CoMPANY, a New Jersey cor-
poration, 

Complaina1it-Appellee, 

vs. 
Lucy BEISLEY, et al., 

Def e1idant-Appellant. 

On Appeal 
from the 
Court of 
Charicery. 

Answer to 
Petitiofi of 
Appeal. 

The answer of Elizabeth Sash, Door and Sup-
ply Company, a New Jersey corporation, the 
above-named appellee, to the petition of appeal 
of Lucy Beisley, the above-named appellant. 

Tl1is appellee, not admitting the truth of all or 
any of the matters in the said petition of appeal 
contained, for answer thereto nevertheless admits 
that an order was, on July 3, 1928, made and 
entered in the Court of Chancery of New Jersey, 
in the above-entitled cause, for the purposes in 
said petition mentioned and as therein set forth, 
but as to the substance and form of said order, 
this appellee begs leave to ref er thereto when 
the same shall be produced. 

This appellee is advised and believes that the 
said order is agreeable to equity; and it prays 
that the same may be affirmed with costs to be 
taxed in favor of this appellee. 

AARON MARDER, 
Solicitor for and of Counsel with Appellee. 

10 

20 
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VICE-CHANCELLOR'S REASONS FOR 
lVIAKING DECREE. 

COURT OF CHANCERY OF NEW JERSEY. 

Chambers of MAJA LEON BERRY Vice Chancellor. 

10 Toms River, N. J. 
July 29, 1928. 

In the matter of Elizabeth Sash & Door Com-
pany v. Beisley, I have examined the papers sub-
mitted to me and considered the briefs filed by 
counsel and have come to the conclusion that the 
exceptions to the Master's report should be over-
ruled and tl1e Master's report confirmed for the 
reasons stated by him. 

I am convinced by the testimony that at tl1e 
20 time the mortgage in question was executed it 

was the ir1tention of the parties to secure not 
only past indebtedness but future credits to be 
allowed by the complainant and that the mort-
gage was intended to secure the note executed 
upon the date of the mortgage and described 
therein and all renewals thereof. The original 
note, however, was never surrendered and the 
subsequent notes executed by the defendant's 
son indicate that they were taken merely as col-

30 lateral to the original indebtedness. The evi-
dence submitted to show the purpose of the mort-
gage was not objectionable under the Parol Evi-
dence Rule. I would s11ggest that you present 
an order overruling the exceptions and confirm-
i11g~ the Master's report to me in Toms River not 
later than Tuesday next, as I shall not be avail-
able after that time. 

40 

I am returning to counsel for complainant here-
with the exhibits submitted by him. 

Very truly yours, 
MAJA_ LEON BERRY. 

MLB:S 
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DEPOSITIONS. 

IN CHANCERY OF NEW JERSEY. 

Betweeti 

ELIZABETH SASH, DooR & 10 
SuPPLY CoMPANY, a New 
Jersey corporation, On Bill, etc. 

Complainant, Depositions. 
arid 

Lucy BEISLEY, et al., 
Defendants. 

Depositions taken in the above-entitled cause 
before me, Lionel P. Kristeller, Master in Chan-
cery of New J-ersey, this twenty-first day of Octo- 20 

ber, nineteen hundred and twenty-seven, at two 
o'clock in the afternoon, at my office in the Na-
tional State Bank Building, 810 Broad street, 
N e,vark, New Jersey, in pursuance of an order 
made in this cause and bearing date the first day 
of June, r1ineteen hundred and twenty-seven, and 
in the presence of Aaron Marder, solicitor for 
the complainant, and Walter A. Beers, solicitor 
for the defendants. 

LIONEL P. KRISTELLER, 
Master in Chancery of New Jersey. 

30 
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S'tipulations. 

IN CHANCERY OF NEW JERSEY. 

62/361 

Betwee1i 

ELIZABETI-I SASH, DooR & 
SuPPLY CoMPANY·, a New 
_Jersey corporation, 

0 omplainant, 
and 

Lucy BEISLEY, et al., 
Defendants. 

On Bill, etc. 

Transcript of 
Testimony. 

Before Lionel P. Kristeller, Master appointed 
by an order of the Honorable Maja Leon Berry, 
dated June 1, 1927. 

Present: 
Aaron Marder, solicitor for the complainant, 

and Walter A. Beers, solicitor for the defendants, 
Lucy Beisley and George Beisley, her husband, 
and George Beisley, her son. 

Mr. Marder: It is hereby stipulated by and 
between Aaron Marder, solicitor for the com-
plainant, and Walter A. Beers, solicitor for the 

80 defendants, L11cy Beisley and George Beisley, 
her husband, and George Beisley, her son, that 
the ledger and accounts of the complainant prop-
erly show and charge against said George Beisley 
the materials and goods delivered for and on his 
account at the times therein stated. 

40 

_ That George Beisley owed in November, 1925, 
to the complainant the sum of $1,596.20 on mis--
cellaneous accounts and the sum of $2,682.93 011 

the Ivy street, Newark, job, or a total of $4,-
279.13. 
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FJ tipitlatio1is. 
, 

It is further stipulated that on the 39 Eastern 
Parkway job there were goods purchased by 
Beisley and delivered to the value of $2,718.26, 
said total consisting as follows: $2,181.00 by 
way of contracts dated November 10, 1925, and 
the extras, not under contract, consisting of the 
_balance of $537.26, being delivered from Decem-
ber 14, 1925, to June 5, 1926, and that the co11-
tract deliveries commenced November 13, 1925. 

That up to November 27, 1925; the deliveries 
under the af orementior1ed contracts covering the 
Eastern Park:,vay job did not come to more than 
$50.00. 

That in addition to the other two the ledger 
properly shows and charges against George Beis-
ley the sum of $78.41 ·under miscellaneous ac-
counts for deliveries between May 20, 1926, and 
June 22, 1926. That on December 27, 1925, there 
is a charge against said George Beisley for a 
'' N. G. '' check of $72.48. 

That Beisley owes the balance of $699,.30 on the 
Beckingham job; tl1e de_liveries on that job com-_ 
mencing April 20, 1926. 
. Mr. Beers: I admit the acco11nts as stipulated, 
but object to its being proper proof, in that, it 
alters a11d varies the terms of tl1e written instru-
ments, r1amely, the note signed by George Beisley 
and the mortgage signed by Mrs. Beisley, with 
the exception that I admit the proof proper for 
the 11 Ivy street account and the miscellaneous 
items account of $1,596.20 and the _Ivy street job 
totaling $2,682.93. 

I object on the further ground to the stipula-
tion for materials delivered after the due date 
of the original note signed by George Beisley on 
November 27, 1925. 

10 

30 

40 
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Russell T. Lam .merding, direct. 

I object on the further ground that on No-
vember 27, 1925, George Beisley was indebted 
for the amount of the note and the complainant 
cannot collect for an indebtedness of more than 
$4,400 owing at the time the note was given. 

The Master: As I understand it, you do not 
1 O dispute the accuracy of the books nor the ac-

counts therein stated, except as to the Ivy street 
job and tl1e miscellaneous accounts item. Your 
objection is that they are not proper charges to 
be collected under the foreclosure of this mort-
gage. 

20 

RUSSELI_j T. LAMMERDING, being sworn by 
the Master in behalf of the complainant, testi-
fies as follows: 

Direct exami1iation by Mr. Marder. 

Q You are the vice-president of the complain-
('ant t A I am. 

Q And in November, 1925, the defendant 
George Beisley, trading as George Beisley & 
Son, was indebted to your company for a total of 
$4,279.13, made up of miscellaneous accounts of 
$1,596.20 and the Ivy street, Newark, job of 

3 0 $2,612.931 A I believ .e that was the amount the 
bookkeeper gave me. 

40 

Q And your company is in the lumber supply 
business f A · Yes, sir. 

Q And lVIr. Beisley, what is his business; he 
is a builder f A Yes, contractor and builder. 

Q And he had been trading with you for how 
long a time f A I should say for a long time 
prior to that date. 



25 

R1tssell T. Lam.merdi111g, direct. 
, 

Q At that time when he owed you that note 
did he apply to you for additional credits t A 
He did. 

Q What credits did he apply to you fort A 
He was interested in booking an addional con-
tract and for other materials not contracted for. 

Q He was interested in booking additional 
contracts in addition to what he already owed 1 
A Yes. 

Q And what did you tell him 1 A I told 
him that his account ,vas over due now ac-
cording to the books. That we had written him 
several times and it was necessary to protect 
the present account and for any additional ma~ 
terials needed. 

Q What arrangements were madet A He 
mentioned that he thoug·ht his mother would 
protect the account and also the additional con-
tracts that he was interested i11 placing with our · 
company. 

Q And was anything said about that at that 
time and about a cash payment on account also~ 
A I believe he was to get a payment on another 
job he was going to get and if I recollect correctly 
it was made a vveek or so later. 

Q And vvhat arrangements were made, what 
,:vas do11e 1 A He stopped in the office a few 
days later and I made an appointment at at--
torney, Aaron Marder 's office in N ewarlr for 
he and his mother in order . to draw up a mort-
gage for the protection of l1is present acco11nt 
and the additional materials wanted for the con-
tracts lhat he was interested in placing with our 
company. The mortgage was drawn up and at 
the same time we secured a 11ote i11 order that 
he may have tl1e use of the money. 

10 

20 

30 

40 



26 

Russell T. Lam .merding, direct. 

Q Is this the note that was secured 1 A 
Yes, sir, that is the note. 

Mr. Marder: I offer this note in evi-
dence. This note is dated November 27, 
1925, and is made by George Beisley to the 

1 O order of the complainant, in the sum of 
$4,400.00, payable three months from date, 
with interest at the rate of 3% per annum. 
(Note received and marked Exhibit C. 1.) 

20 

Q How was the sum of $4,400.00 arrived at 1 
A The sum of $4,400.00 was what was due on 
the books at that time and if I remember cor-
rectly, the amount of additional contracts that he 
was interested in placing· for future deliveries 
with our company. 

Q Less $2,000.00 that you would get in cash 1 
A Yes, less $2,000.00. The books at that time 
were somewhat more than that-$6,000.00 and 
some odd dollars. 

Q· And was Mrs. Beisley told what this was 
for1 A I do not remember. Yes, I do re-
member, the .note was received the same day the 
mortgage was made up and she was told tl1at the 
mortgage was given to secure additional ma-

3 o terials besides that which George Beisley or 
George Beisley & Son, owed to our company. 

Q · Was it understood at that time that you 
were to get $2,000.00 in cash f A Yes, sir. 

40 

Q. And did you get that $2,000.00 in cash later 
on f A Yes, -sir. 

Q Now, do you remember ,vho ,vas present 
when this mortgage was executed f A Mrs. 
Beisley, George Beisley and myself. 

• 
Q; And she signed the mortgage f A Yes, 

sir. 
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Ritssell T. Lammerdi1ig, cross. 

Mr. Marder: I offer in evidence mortgage 
under foreclosure. (Received and marked 
Exhibit C. 2.) 

Q1 How was that 3% arrived at in the note1 
A 3% was arrived at for the simple reason that 
he was to get the materials at a later date and 10 
we did not feel free to charge him the full 6% 
interest rate due to the fact th.at the materials 
,vere 11ot delivered. 

Cross exami111ation by Mr. Beers. 

Q Do you remember when you first spoke to 
Beisle ,y about securing your company's indebted-
ness f A Yes, sir. 

Q How long· was that before the mortgage 
was signed f A I could not say off-hand. 

Q Do you know where f A Why, I spoke to 
him two or three times at the office and we also 
have collectors and they went around about the 
payment of his account, which was overdue. He 
might have been seen a dozen times. 

Q Did you send Mr. Bergbauer to Mrs. Beis-
ley's home to induce her to go to Mr. Marder's 
office and sign a mortgag·e f A I do not re-
member. 

Q You do know that you had no method of 
collecting· the money due at the time that mort-
gage was given by Meehanic's Lien proceedings 
or tl1roug·h any prop,erty which Beisley had. 

Mr. Marder: I object to that question. 
The Master: Objection overruled. Ex-

ception allowed. 

A I could not say off-hand, although Mr. Beis-
ley had a number of contracts that he claimed 

20 

30 

40 
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Russell T. Lammerdi1ig, cross. 

certain moneys due him he mig,ht have received 
the assets from. 

Q Is that the deposit stamp on t_he back of 
the note of the Eliz.abeth Sash, Door & Supply 
Company 1 A It is. 

Q It was paid on December 24, 19251 A Yes, 
10 · sir. 

Mr. Beers: I ask that this checl{ be 
marked for identification. (Marked for iden-
tification Exhibit D. 1.) 

Q You gave Mr. Marder the :figures for the 
amount to be inserted in that mortgage ma.de by 
Mrs. Beisley 1 A I did. 

Q And did you tell Mr. Marder how much 
20 was owing to your company at that time, A 

Why, we made up a statement on Mr. Beisley's 
account, which showed how much he owed. 

Q You did not have it with you, did you 1 A 
Yes, sir. 

Q Did you state what surplus credit you were 
giving to Beisleyf A Yes, sir. 

Q How much did you state, A You will 
have to take that from the records, _ whatever it 
was. 

30 Q vVho did you tall, to about this future 
credit 1 A George Beisley. His mother knew 
about the future credit at the time the mortgage 
was made up. 

Q Did you have a conversation with Mrs .. 
Beisley at Aaron Marder's officef A About 
future credits, About additional co11tracts he 
wished to place with our company f What con- · 
tracts f I do not remember what particular jobs. 

Q Did you know at that time what job he 

4 0 wanted credit on, A He had been trying to 
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Russell T. Ldmmerdi1ig, cross. 

book the job with us about two weeks, but had 
not yet done so as we did not 0. K. the job. 

Q Do you k:now that a contract was signed 
on November 15th for the Eastern Parkway job 
before the note was signed f A Yes, sir. 

Q And you still say you had not booked that 
account f A I said it was not 0. K. 'd by the 
office. 

Q Was tl1e contract signed in your presence! 
A No. 

Q Did you know it was signed f A I knew 
it had bee11 lying around for a couple of weeks. 

Q But yot1 had not made any deliveries und .er 
the contract f A It vvas not booked and no de-
liveries had . bee11 made t1ntil after the mortgage 
was signe(l. 

Q You exami11ed at this office, did you not, a 
few min.t1tes ago a delivery slip for materials to 
95 Eastern Parkvvay under that contract, and 
said that no delivery was made before that note 
was signed, did ~you not f A Delivery might 
have been made, bt1t it was not 0. K. 'd by the 
office. 

Q Does yo11r firm ser1d out deliveries under 
contracts before tl1ey are 0. I(. 'd f A We allow 
small deliveries sucl1 as frames amounting to 
$6.30 to be 0. I(. 'd b~y tl1e salesmen. 

Q Do y-ot1 recall telling Mrs. Beisley that she 
would riot be responsible for a~y amount over 
$2,2001 .1\. I 11ever told her any such thing. 

Q Did she object at all to guaranteeing any 
·sum over $2,200 f A No; she had no objection. 

Q Y ot1 had no cor1versation with l\frs. Beisley 
before she got to Mr. lVIarder's officef A Never 
sa,v her before. 

Mr. Beers: That is all. 

10 
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Sarah J ohnsori, direct. 

SARAH JOHNSON, bein.g sworn by the Master 
in behalf of the complainant, testifies as fol-
lows: 

Direct examination by Mr. Marder. 

Q Did you send me this statement showing 
lO the credits on the Beisley accountt A Yes, sir. 

Q Will you sho,v me these credits on your 
ledger a11d tell me what they mean f A On De-
cember 22, 1925, $2,000. 

Q You got $2,000 in cash from Beisley on De-
cember 22, 1927. By cash do you necessarily 
mean money or check 1 A Check or cash. 

Q You gave Beisley credit 1 A Yes, sir. 
Q For how much f A $2,000. 
Q When 1 A On December 22, 1925. · 
Q And your ledger shows that on December 

28, 1925, Beisley was given a credit for a note 
in the sum of $4,400 f A Yes, sir. 

Q Now, on November 15, 1925, Beisley owed 
the complainant how much money 1 A On De-
cember 1, 1925, $4,279.13, which is made up of 
$1,596.20 miscella11eous account, and $2,682.93 on 
the Ivy s'tt-eet job. 

Q And after the credits you just testified to 
were given that left a credit balance of how much 

30 to Beisley? A At that time $2,12"0.87. 
Q _ According to your books that credit balance 

was transferred where? A To the Eastern 
Parkway job. 

Q Has the credit balance been eaten up en-
tirely~ A It was. After the Eastern Parkway 
job . was completed, less other credits received, 
lebt a credit balance of $185.42. 

Q That credit balance of $185.42, was that 
eaten up in any way1 A That was transferred 

4{) 
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Sarah J ah1ison, direct. 

to the ge11eral account and that would take in 
some of the miscellaneous account of $78.41, and 
there was a '' N. G.'' check of $32.48 and there 
was a balance on the Chapman job of $699.30. 
- Q You are the bookkeeper for the Elizabeth 
Sash, Door & Supply Co1npany and in charge of 
all of their books 1 A Accounts receivable. 

Q You had been trying for sometime to collect 
your old account, had yot1 not1 A Yes-not 
tl1rough any attorneys. 

Q They were r11n11ing along withol1t i11terest, 
,vere they 1 A U 11less there were some notes. 
Tl1e accounts ,vere running · without interest. 

Q You know there ,vere not any notes 1 A 
Not off-hand-the bool{s will tell you. 

Q Is that 11ot vvhy you were glad to g·et 3% 
interest on this money which ,vas due 1 A No. 

Q Was the $2,000.00 credit given to Beisley 
011 account of this note the day it was paid 1 A 
I t was a future credit. 

Q When was it credited 1 A We credit pay-
me11ts when given. 

Q Do you know how you got the $2,000.001 A 
I do not recollect. 

Q I show you a check made by LoV\ry & Lo,vy, 
dwted December 22, 1925, for $2,000.00, to the 
order of the Elizabeth Sash, Door · & Supply 
Company and ask you is that tl1e check which you 
received as a credit on the note made by George 
Beisley, November 27, 19251 A· You will have 
to cons11lt the books. 

Q Were the entries made under your s11per-
vision or by you 1 A Yes, by me. 

Q How soon after you were told about them t 
A As soon as they come in I make the entries. 

Q Do you recall when you entered that $4,400 
note1 A No, I do not. 

10 
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Sarah Johnson, direct. 

Q Do you know why it was entered in Decem-
ber instead of November 1 A No. 

Q You had charge of the collection of this 
$4,400 note 1 A Whe11 they paid on account I 
toolr cl1arge of those things. 

Mr. Marder: It is hereby stipulated by 
and between Aaron Marder, solicitor for the 
complainant, and Walter A. Beers, solicitor 
for the defendants, Lucy Beisley, et al., that 
the following notes, which Mr. Marder will 
off er in evidence, are renewal notes of the 
original $4,400 note, marked Exhibit C. 1, _ 
and that said notes were given chronolog-
ically according to their dates, the difference 
between the note last given and the preceding 
note being paid to the complainant in cash : 

I off er in evidence renewal note No. 1, 
dated February 27, 1926, made by George 
Beisley to tl1e complai11ant, in the sum of 
$3,433, with interest at 3%, due in two 
months from date. , (Received and marked 
Exhibit C. 3.) 

I off er in evidence renewal note No. 2, 
dated April 27, 1926, for $3,000, made by 

SO George Beisley to the complainant, and d11e 
in two months from date, with interest. (Re-
ceived and marked Exhibit C. 4.) 

I off er in evidence renewal note No. 3, 
given by George Beisley to the complainant, 
dated June 28, 1926, in the suni of $3,000, 
payable in two months from date, with inter-
est. (Received and marked Exhibit C. 5.) 

I off er in evidence renewal note No. 4, 
given by George Beisley to the complainant, 

40 in the s11m of $3,000, dated A11gust 28, 1926, 
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Sarah Johnson, cross. 

due in one month from date, with interest. 
(Received and -marked Exhibit C. 6.) 

I offer in evidence protest notice in con-
nection with the last renewal note. (Re-
ceived and marked Exhibit C. 7.) 

Q The interest items on the various notes, lO 
except the last note, were paid, were they not Y 
A Yes, sir. 

Q Do you know how they were paid, by cash 
or check f A No, I do not. 

Cross examination by Mr. Beers. 

Q T~is is your handwriting f A Yes, sir. 
Q That credit for a note of $4,400 by a note 

of December 28, 1925, was written in this book 20 
on what date f A December 28, 1925. 

Q December 28th 1 A Yes, sir. 
Q And the items on this page for debits and 

credits were each written then or1 tl1e date as in -• 
dicated f A Not more than one or two days 
later. I post from the sales book which comes 

.., 

from tl1e ticket on tl1e sales and I post them n1 
here the next day or t,vo, not later than a day or 
two. 

Q You are sure of tl1at f A Yes, sir. 
Q Are )7 0U sure that you did not mak:e all 

these entries at the same time on this sheet t A 
Positively. 

Q But how do you account for the fact that 
the debit items, which were entered on apparently 
ten or fifteen dates, appear to be entered in an 
even hand with no different ink color and that 
there is an entry of July 7th written in the book 
below a date of July 30th t 

30 
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Sarah Johnson, cross. 

Mr~ Marder: I object. 
-

The -Master: · Objection overruled. Excep-
tio11 allowed. 

A As ·far as the ink is concerned we always use 
the same ink, and the reason for the date is that 
the ticket might not come through. We often 
,have tickets coming in late. The driver may 
·take the material out and tl1e ticket · might not 
be signed or for some reason or other I would · 
·not get it as soo11 as I should to be posted. 

Q Is it not true that this account was tran-
scribed from another ledger sheet f A No, sir. 

Q Who instructed you to make the entry for 
credit 011 that note 1 A I co11ld not tell that. 
;The note "\\ras ·brought in to be given credit for 
so long ago I do not remember. 

Q This note of November 27, 1925, which is 
in evidence as Exhibit C. 1, was stamped paid 
by you f A No, sir; I did not stamp it paid. 

Q Do you know who accepted the notes i11 
renewal of that note 1 A No, sir. 

Q Your books show, do they not, that the 11 
Ivy street account of $2,682.93, and the miscel-
laneo11s item of $1,596.20 w·ere paid in full after 
'the credit ·was placed on your books for the note 
of $4,400 and $2,000 received · on December 22, 
1925-is that right t A Yes, sir. 

Q Do your books also show that there was a 
surplus credit to Beisley 's accou11t of $2,120.87 
which you did not transfer to any account until 
March 30, 1926, and on that date you applied 
t_hat credit to the 39 Eastern Parkway account-
is that correct f A I transferred it that day; . yes, sir. 

Q Do you know who authorized you to make 
that transfert A I think I took it upon myself-

4o I do not remember. 
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Russell 11. La1nmerdi 1ng, re-direct-re-cross. 

Q And you had that authority1 . A Yes, sir; 
I have that authority to take care of the accounts. 

Q If after March 30, 1926, either of the Mr. 
Lammerdi11gs examined the 95 Eastern Parkway 
account they could see that Beisley owed for the 
materials delivered and on that same ledger sheet 
would see the credit for $2,120.87-is that cor- 10 
rect 1 A Tl1ey could see the credit. 

Mr. Beers: That is all. 

RUSSELL T. LAl\1:MERDING, being recalled on 
behalf of the complainant, testifies as follows: . 

R e-direct examination by Mr. Marder. 

Q This $4,400 credit, was that entered by your 
dir ection 1 A Yes, sir. 

Q Was credited by way of notet A Yes, sir . 

Re-cross examination by Mr., Beers. 

Q Was that · surplus of $2,120.87, which Beis-

20 

ley is supposed to have had to his credit by your 
books, trans£ erred on March 30, 1925, to the 
Eastern Parkway job, at your request also 1 A 3 0 
No; not that I know of. 

Q The bookkeeper, Miss Johnson, has the 
right to transfer the credit to th·at account f A 
She very of ten does. 

Q You knew that it had been applied f A 
No, I did not k:now particularly. 

Q Is that yo11r signature f A Yes, sir. 
· Q · Did you serve that notice on Levy, Fenster 
& McCloskey 1 A One of our employees did. I 
did not. 4·0 
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Lucy Beisley, direct. 

Q At your request 1 A Yes, sir .,. 
Q Wl10 dictated the notice 1 A The amounts, 

all of it. The bookkeeper gave us the accounts 
and one of the stenographers made up a stop 
11otice. 

Q By the bookkeeper you mean Miss John-
10 son 1 A Yes, sir. 

20 

Mr. Beers: I offer in evidence a stop 
11otice, signed by Russell Lammerding, for 
the Elizabeth Sash, Door & Supply Company, 
addressed to Henry and Mary Schoonmacher, 
to withl1old the sum of $2,560.81 for materials 
furnisl1ed to 39 Eastern Park:way, which is 
dated April 14, 1926. (Received and marked 
Exhibit D. 2 for identification.) 

COMPLAIN ANT RESTS. 

LUCY BEISLEY, being sworn by the Master i11 
bel1alf of the defendants, testifies as follo,vs: _ 

Direct examiriat,io1i by Mr. Beers. 

Q Mrs. Beisley, you are the defendant in this 
30 foreclosure s11it, are you not f A Yes, sir. 

Q George Beisley, whose note was secured by 
your mortgage on November 27, 1925, is your 
son 1 A Yes, sir. 

Q When was the first time you were ask:ed, 
that you recall, to guaranty George's account 1 
A Well, I guess it was sometime in November. 
Mr. Lammerding and Mr. Bergbauer came up one 
afternoo11 and talked it over with me, but they 
said it was only an amount of about $1,200, and 

40 
I told them I did not want to because it took me 
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all my life to earn what little I got and I did 
not want to do anything like that. They said, 
''You have nothing to worry about; we will stand 
back of him. We will clear all of this.'' Mr. 
l.Jammerding stood right there and said, ''We will 
stand right back of George and we will back him 
in everything; we only want you just to sign up.'' 

Mr. Marder: I move that this part be 
stricken out for the reason there is nothing 
to show that tl1e persons that she talked to 
at that tin1e could in any way bind the con1-
plainant, and they were not authorized to 
bi11d the complainant by a11y representations. 

The Master: I think you.r testimony is 
that l\fr. Bergba11er went 11p and brought her 
down. I will allow the testimony and rule on 
the obje,ction later. 

So we spoke it over and I said '' no that is an 
awful lot of money to work for-it took me all 
my life,'' b11t they both said, ''we will stand in 
back of George and ,ve will see that he clears out 
all right. We only just want your guaranty for 
a little account, just to back him up.'' I said all 
right if that is all you want a credit of $1,200, I 
will help my son, bl1t when I got down to the 
office of Mr. Marder they figured it 11p · and it 
amounted to about $2,200, so I said, '' well, $2,-
200, that is an awful lot of money,'' and he says, 
''don't worry, he will clear himself out of it.'' 

Q How soon after this conversation at your 
home did you go to Mr. Marder's office1 A The 
very next morning, because they said they had it 
planned out, :i1r. Marder to be at his office · the 
11ext morning "rith George. 

10 

20 
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Q, And did you agree at Mr. Marder's office 
to guaranty payment of George's accounts to the 
extent of $2,2001 A Just $2,2,00, that is all they 
asked me for. 

Q Was anything said to you about giving 
,George credit for new purchases 1 A No, sir; 

10 I heard nothing like that. 
Q Do you know the amount the mortgage was 

made fort A Well, by the way they told me it 
was made for $2,200. 

Q Did you see the amount of it before you 
sig·ned it 1 A Tl1ey put down $4,400 p-rovided 
they got the $,2,000 from the Ivy street job and . 
they would deduct that from the note; that is the · 
way they put it to me. 

Q· Was the mortgage explained to you at the 
time you signed it1 A Not that I can remem-20 ber. 

30 

40 

Cross exam .i1iation by Mr. Marder. 

Q Did you sign this original note f A The 
mortgagef 

Q No; the note1 A No, sir. 
·Q Mr. Beers was your lawyer in this matter, 

was he not 1 A Later on, and in connection 
with tl1e foreclosure. 

Q After the foreclosure s11it was started you 
filed a petition in May of this year asking · to be 
allowed to file an answer, is that true 1 A Well, 
I believe when they b-rought the paper to me. 

Q You filed an affidavit in connection with . 
the petition, did you not 1 With Mr. Beers i A 
Oh, yes. 

Q You did 1 A Yes. 
Q And you read that petition, did you 1 A I 

cannot remember. 

• 
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Q Did you not sign a petition asking to be 
pern1itted to file an answer in the foreclos ·ure suit 
because the time had expired to answer, giving 
certain statements in that petition that you swore 
to in May, before Joseph J. Quinn 1 A Yes. 

Q Do you remerr1ber that petition 1 A Yes, 
I suppose I do. 10 

Q And everything in it was true 1 . A Cer-
tainly. I do not recall what was in it. 

Q Well, you recall 1naking an affidavit that 
everything in the petition was true, don't you 1 
A Yes, sir. 

Q And thaf affidavit was made May 7th of 
this year 1 A I could not recall the date. 

Q You just testified that. you did not sign 
that note, is that tr11e 1 A Do you mean the 
note that George signed 1 I did not sig·n that. 20 
I signed the mortgag·e. 

Q ,Vhy did you then sa~y in your petition 
which you swore to as true, as fallows: '' The 
complaina11t's mortgage was given as collateral 
security for a note made by p,etitioner's son and 
e11dorsed by petitioner in the sum of $4,4·00. '' 
Why did you say that it was endorsed by you 1 
A I did not endorse it. 

Q Why did you say it, then f A Maybe I 
did not understand it. · 30 

Q Well, then tl1is part of the petitio11 is un-
true 1 A I did not understand it. 

Q, Then it is not true as made 1 A Yes, sir; 
it is not true. I did not sign any note. 

Q When Mr. Bergbauer came to you about a 
week before the mortgage was given did they tell 
you they were going to sue your son 1 A They 
did not. 

Q Why in that same petition did you say 
tl1at )1"0u were informed by the rep-resentative of 40 
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the complainant that if you wished to prevent 
suit against our son you could do so by endorsing 
the note and giving your property as collateral f 
Why did you say that1 A I did not quite under-
stand what you said. 

Q Did you read this petitiont when you 
1 O signed it 1 A I do not remember. 

20 

30 

40 

Q You tried to settle this suit and tried to 
have us take back a second mortgage, letting us 
give you an extension of time on this mortgag ·e, 
is that sot You were going to raise a second 
mortgage to pay us 1· A Yes, sir. 

Q And you made no dispute about the amount 
claimed, did you not f A I did object to $4,-
400. · I was satisfied with $2,200. 

Q You did not come to me and tell me that, 
did you t A It was in your office. 

Q Yo·u did not see me at all, but you told 
Mr. Bergbauer that you wanted to settle the suit 
and raise a second mortgage 1 A Certainly, I 
was satisfied to try and clear myself and my son. 

Q You did not tell _ Mr. Bergbauer it was $2,-
200 you owed on that mortgage 1 A I thoug ·ht 
that was all. I ·understood tl1at was all. That 
was all you put to me was $2,200. If they had 
told me any more than $2,200 I would not have 
signed. 

Q Did they tell you at the time tl1at Mr. 
Bergbauer and Mr. Lammerding were in my 
office that it was also f11ture credits tl1ey wanted 
to clear 1 A No, nothing at all about tl1e 
future. 
_ Q1 They did not tell you anytl1ing at all 
about it1 A No, Mr. Lammerding spoke to 
George about it and they did not tell me anything 
about it, they kne,v I would not stand for it. 
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Q Did Mr. Lammerding in my office ever 
say anything to you about those future credits f 
A No. 

Q Why did you state in that petition and 
affidavit that Mr. Lammerding did say to you 
that your son expected to receive this Easter11 
Parkway job and that he asked you whether you 
would include this job in the note and you said 
no 1 A He did not ask: me. He spoke to my 
s011 about it. 

Q But you said in this statement swor11 to 
by you that he did aslr you that and you said no., 
Which statement is true 1 A Then, I did not 
get what was said. I know I spoke to Georg ·e 
about no conversation had whatsoever. 

Q The11 tl1is statement is untrue 1 A It may 
be. I did 11ot understand it then. 

Q Y 011 say that you came to Mr. 1\iarder 's 
office the next morning after Mr. Bergbauer and 
1\,fr. Lammerding spoke to you f A One of them. 

Q You said it ,vas the next morning1 A Yes, 
• sir. 
Q What time of the day was it? A I thinl{ 

,ve came do,vn there about ten o'clock in the 
• morning. 

Q And this all happened in the morning ·? A 
Well, I won't say sure, but I think: we had to 
wait tl1ere about one hour or more. 

Q What time did you leav~ Mr. Marder's 
office1 A It was just about turning dark. I 
recollect the11 it must have been in the after-
noon. 

Q And you ,vere not down in the morning 1 
A In the afternoon. 

Q This property on ,vhich this mortgage to 
the Elizabeth Sash, Door & Supply Company was 

.10 
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placed is property known as 21 Spencer St., 
Newarkf A. Yes, sir. 

Q, And in April, 1925, you mortgaged that 
property · to the lJnity Building & Loan Associa-
tion f A Yes, sir. 

Q $5,000 is that f A Yes, sir. 
1 O Q You were married at that time, were you 

20 

30 

40 

not 1 A Yes, sir. 
Q Separated legally from your l1usband 1 A 

No. 
Q Not living with him f A No. 
Q Why did you represent yourself as a widow 

to Mr. Cavicchia, attorney for the Building & 
Loan Association f 

Mr. Beers: I object. 
The Master: Objection sustair1ed. 

Q You signed that mortgage, did you not 1 A 
Yes, sir. 

Q And described yourself as a widow? 

Mr. Beers: I object. 
The Master: Objection sustained. 

Q Did I ask you when yot1 were there 
whether you were married at that time? A 
No, sir. 

Q I did not ask you that1 A No, sir. 
Q When did you first see Mr. Beers about 

this matterf A After I ,vas served with a 
summons. 

Q When was that 1 A I can11ot recall, some-
time in the spring. 

Q, Are you sure it was in the spring some-
time 1 A Yes, sir, sometime late in the spring 
when I got the papers. 
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Q May sometime 1 A It may have been 
around that time. 

Q Sure it was not any earlier 1 A No, 
hardly beca11se I know it was pretty ,varm. 

Q Su·ppose I told you you were served on 
December 2, 1926, what would you say? A De-
cember 2d, I cannot recall just when I got it. 

Q That was the first time you savv Mr. Beers t 
A It may have been. 

Q Your recollectio11 is pretty faulty 1 A I 
cannot place it. 

Mrs. Beisley was served on the record De-
cember 2, 1926. 

Q You saw Mr. Beers sl1ortly thereafter, I 
suppose 1 A Yes, sir. 

Q Did you discuss with him at tl1at time wl1at 
was due f A That ,vas vvhat I was told $2,_-
200 . 

. Q You said a short time ago you came down 
to see Mr. Beers right after you got the s11b-
poena t A Yes, sir. 

Q That must have been sometime i11 De-
cember, 19261 A It was later than that. I know 
it was not around tl1e holidays. 

Q It was right after you got the subpoena, 
,vas it t A I thir1k: I let George take the papers 
down to him. 

Q George knew all about the m~tter 1 A Sure, 
I suppose he did. 

Q Suppose I was to tell you that on January 
3, 1927, I wrote Mr. Beers a letter stating that 
the balance due to the Elizabeth Sash, Door & 
Supply Company on the Beisley account after pay-
ment of $713.23, through Mr. Levy, on the East-
ern Parkwa)r job, that there would then be left 

lO 
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about $3,600 plus due the complaina11t company, 
and thereupon Mr. Beers wrote to me that the 
figures I gave him included the Chapman Place 
job, whicl1 was the only job he claimed at that 
time was not secured by the mortgage in question 
and that he promised to raise a second mortgage 

lO as soon as he could to cover all of the money, ex-
cept what was due on the Chapman Place job, 
would that change your story as to what was 
intended to be secured by this mortgage 1 

Mr: Beers: I object. It is not a proper 
question. 

The Master: I understand that the ques-
tion was that you wrote a letter to Mr. Beers 
and he answered it. Objection 9verruled. 

20 Exception allowed. 

A No. 
Q Did you tell Mr. Beers that all the Eliza--

beth Sash, Door & Supply Company claimed, ex-
cept wl1at was due on tl1e Becl{ingham job was 
sec11red by this mortgage? A No, sir. 

It is stipulated that the . Chapman Place 
job and tl1e Beckingham job are the same and 

30 that the Schoonmacher job and the Eastern 
Parkway job are the same and that the pay-
ment made through l\fr. Levy was on the 
Schoonmacher job. 

·40 

Q This mortgage was prepared in Mr. Mar-
der 's office, was it not? A Yes, sir. 

Q Was this mortgage or the conditions there-
of explained to you before you signed it? A No, 
I do not think it was. 

Q Are you sure that it was not? A I am 
s11re. 

Q You are positive about that t A Yes, sir. 
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Q You do say, however, that you agreed that 
that mortgage was to stand security for $2,200 f 
A Yes, sir. 

Q You do remember that something was said 
about $2,000 to be paid on account in addition to 
that mortgage being given f A Yes, sir. 

Q Were you not told by Mr. Lammerding that 
this mortgage was given to secure yol1r son's 
note of $4,400, that the mortgage was to be give11 
in addition to the $2,000 cash payment a11d tl1is 
mortgage was to be applied on the past indebted-
ness, leaving a bala11ce · of over $2,000 for future 
credits f Were you not told that f A I did not 
understand that. Not one single word was said 
to me about future credits. 

Q Not to youf A No. · 
Q Then your statement in the affidavit about 

the future is false, is it not f A You asked me 
whether it was put up to me; it was spoke be-
twee11 George and Mr. Lammerding and he knew 
that I could not stand for it as I did not have 
the means. I had no income. 

Q But you stated in your affidavit that Mr. 
Lammerding said you might as well include the 
Schoonmacher job in the note~ A He said it to 

10 

20 

George, not · to me, not directly to me. 3 0 
Q Then, if you say they talked to you directly 

you are -not telling the truth f A They did not 
put it to me, they spoke between t}:le two. 

Q Do you remember before whom you ac-
kno,vledged this mortgage, mark:ed Exhibit C. 11 
A Sure. 

Q Before whom 1 A You, Mr. Lammerding, 
George and myself. 

Q Did you not go to some person and ac-
knowledge th.at you signed, sealed and delivered 40 

... 
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this mortgage 1 A Yes, sir. I guess it was in 
some other office. 

Q Was it before this lady 1 A I do not re-
member. 

Q Did Mr. Marder go with you to this other 
office 1 A Yes, sir. 

Re-direct examination by Mr. Beers. 

Q Do you remember who, if any one, told you 
that you did not sign George's note f A I do 
not think I signed a note. I am sure I did not 
sign a note. I signed the mortgage. 

Q You know now that you did not sign the 
note, but did you know it at the time I drew this 
petition when I inserted in it that you did not 
understand why the note you signed was made 

20 for $4,4001 A I did not think you meant the 
note that George signed. I thought you meant 
the mortgage. · 

Q Can you recall the first time you came to 
see me yourself about this mortgage matter f A 
It is too long ago. I know it was in the Pruden-
tial Building. 

Q With respect to the time that you signed 
the affidavit on the petition so that you might be 
heard in court, can you remember how long be-

3 o fore that time, if at all, it was when you came to 
see me 1 A I cannot place it. 

40 

·Q Did you ever call to see me about the 
matter b•efore you signed that petition 1 A Yes; 
I think it was the time you were in the Pruden-
tial Bulding. That was just before yol1 moved 
up to your new place. 

" 
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GEORGE BEISLEY, being sv{orn by the Mas-
ter in behalf of the defendants, testifies as 
follows: 

Dire1ct examination / by Mr. Beers. 

Q You are the son of Lucy Beisley f A I 10 
am. 

Q You made a note on November 27, 1925, to 
the Elizabeth Sash, Door & Supply Company f 
A I did. 

Q When was the first conversation you had 
\vith anyone from the Elizabeth Sash, Door & Sup-
ply Con1pany vvith respect to yol1r mother guar-
anteeing payment of the no~e 1 A One week: 
before we ,vent to the lawyers. 

Q Who did you speak to f A Fred Berg- 2 o 
bauer, one of their salesmen. 

Q What was the conversation f A Nothing 
i11 particular. Or1ly that he says the co1npany 
could use the money. I figured how my mother 
could stand security for it. 

Q What was the 11ext time you saw Berg-
bauerf A Three days after the first meeting · 
and he made arrangements to b,ring Frank Lam-
merding and both him and F ·rank called to see 
my mother concerning a mortgage. 3 0 

Q1 Did you ever speak to Russell Lammer-
ding about your mother guaranteeing tl1e notes 
b,efore you called at Mr. Marder'~ officef A I 
never did. 

Q Wl1at conversation took place _ when Frank 
Lammerding and Mr. Bergbauer called at your 
mother's home1 A Nothing outside that the)' 
would help me pull the second mortgage down, 
which they co11sidered at that time was about 
$1,200, ,vhich I k11e,v ,vas more, and that they 40 



48 1 

George Beisley, direct. 

had all arrangements made to g--o down there 
the next day. 

Q And the next day you went to Mr. Mar-
der 's office with your mother1 A Right. 

Q What was the first :said about tlie amount 
you would owe to the Elizabeth Sash, Door & 

10 Supply Company 1 A The amount was in the 
neighborhood of $2,200 that I would owe to the 
Elizabeth Sash, Door & Supply Comp·any. It 
was more than ,vas figl1red the day before at my 
mother's home. 

Q Why do you say $2,2001 A Well, there 
was a miscellaneous item of $1,500 and so~e 
odd dollars and there was the Ivy street job of 
$2,600 and some odd dollars, and $2,000 coming to 
the Elizabeth Sash, Door & Sl1pply Company 

20 
which was riot secured by them as yet. 

Q Was anything mentioned about securing 
the Elizabeth Sash, Door & Sup•ply Company for 
tl1e Scl1oonmacher or Eastern Parkway account 1 
A There was. 

Q What was said about that 1 A They 
wanted me to p 1ay for materials before I re-
ceived them and I could not see it. 

Q Did they want that amount included in the 
note 1 A That is what they tried to .have. 

Q Did you or your mother agree that that 
30 could be put in the amount of the note¥ A Not 

that I remember. 
Q Do you rememb ·er defi11itely 1 A No. 
Q Why was the note made for $4,4001 A I 

do not know unless they did not get tl1eir $2,000 
cheek yet, their being on the safe side. 

Q You mean it include-d all 1 A It included 
all my bills, miscellaneous and the Ivy street job. 
It ran . in the neighborhood of ·$4,200 and some 
odd dollars and they made it $4,400 so they would 

4 o have enough for themselves. 
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Q Was it your intention when this $2,000 
was p,aid that you -would get credit on the note 
for $4,4001 A That was what I figured. 

Q Was there any conversation with your 
mother about her guaranteeing a future account l 
A Not directly. It was between the three of us. 

Q What do you mean by the three of us? A lO 
It was not a private sp•oke11 conversatio11. 

Q Who did the talking 1 A R11ssell Lam1ner-
ding to me in Mr. M.arder's office. 

Q You made an affidavit in tl1is suit on 1fay 
7, 1927, that you did not know wl1y the note ,vas 
made for more than $2,200, is tl1at so 1 A That 
is trl1e. 

Q You also stated in your affidavit that Jrou 
had not yet secured the Sehoonmacher contract. 20 
A Tl1at is true. I did not recall that far back:. 
I did not look: the thing up when I made the 
affidavit. 

Q Do you know whether or not you . did have 
the Scl1oonn1acher contract at tl1at time 1 A I 
did. 

Q Tl1e affidavit also states you thought the 
amo11nt of tl1e Schoonmac.her contract was in-
cluded in the note so that you would feel obli-
gated to purchase materials from them if you 3 o 
shot1ld secure it, is that so 1 A Tl1at is true. 

Q Did yot1r mother see the note ,vhich you 
signed 1 A I do not remember . . 

Q Was your mother told that the note was 
made for $4,400 . A She was. 

Q vVas sl1e told it was to secure .the Schoon-
macl1er account 1 A She was not. 

Q Was that left t1nsaid 1 A Unmentioned. 
·Q At that time yot1 did owe the Elizabeth 

Sash, Door & Supply Company the amounts 4 0 
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wl1ieh have been stipulated on the rec.ord totaling 
$4,379.13, is that correct 1 A . That is. 

Q Did Mr. Lammerding bring any books to 
•Mr. Marder 's office t A Only a small notebook. 
· Q Did he know exactly how· much you owed 
at that timef A Not exactly. 

Q When the note came due three months later 
you paid it by giving another of your notes, is 
that correct f A It is correct. 

Q Did you ask your mother whether or not 
she would consent to an extension of time of pay-
ment or guarantee or if she ·would guarantee 
payment of the renewal note 1 

Mr. Marder: I object. It is immaterial, 
nothing to do with our case. 

The Master: Objection overruled. Excep-
tion allowed. 

A No, I did not. I never bothered her after the 
n1ortgage was sig·ned. I never consulted her. I 
took it in my own hands. 

Mr. Marder: I object. 
The Master: Qbjection overruled. Ex-

ception allowed. 

. Q After you were served with a subpoena in 
December, 1925, did you ea11 to see me f A I 
did. 
· Q And the several times that you called be- _ 
fore the petition was signed in May, did you tell 
your mother the results of your conversations 
with me1 

Mr. Marder: I object. 
The Master: Objection sustained. 
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Q You made payments on the debt whic~ was 
originally extended by the note of November 27, 
1925, to reduce that particular debt to $3,000, 
plus interest? A None of those p·a·yments in-
:cluded the $2,000 which was paid Decemb,er 22, 
11925, to the Elizabeth Sash, Door & Supply Com-
pany. 
. Q'. Did you instruct Lowy & Lowy on Dec.em-
ber 22, 1925, to pay the Elizabeth Sash, Door & 
Supply ·Comp ·any $.2,000 out of the money which 
was due on 11 Ivy street? A I did. 

Q· And this check which is marked for identi-
fi1cation is the cl1eck given to the Elizabeth Sash, 
Door & Supply 'Company for that payment? A 
I could n~t tell you. I never · reeeived the c.heck 
myself; Lowy & Lowy paid it directly. 

· I off er in evidence the check of Lowy & 
Lowy. 

(Received and marked Exhibit D. 1.) 

Q On December 22, 1925, did you owe the 
1Elizabeth Sash, Door & Supply Company any 
money other than what was represented by the 
note for the miscellaneous account items, which 
totaled $4,200 and some odd dollars 1 A That is 
all I owed them. 

Q ·So that the $2,000 could not be ap•plied on 
an~y other debt? A No, sir. 

Q I show you a check dated February 6, 192,6, 
to tl1e Eliz.abeth Sash, Door & Supply Company , 
for $1,0·00. Was this paid on accou11t of the in~ 
debtedness which was originally represented b,y 
the note of $4,40011 A It was. 

Q That is your signature? A That is my 
signature. 

10 
\ 
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I off er this cheek in evidence. 
(Received and marked Exhibit D. 3.) 

, 
! 
i 

Q I show you a check dated May 8, 1926, to 
the Elizabeth Sash, Door &-Supply Company for 
$450.17, and aS'k you if that was paid on account 

lO of the indebtedness which was originally repre-
sented by the notes for $4,400 of November, 
1925 f A It was. 

20 

30 

40 

I off er this check: in evidence. 
(Received and marked Exhibit D. 4.) 

At this point the hearing was adjot1rned 
to Friday, October 28, 1927, at 2 o'clocl{. 

I certify that the f oreg-oing depositions were 
taken by Flora . Miller, the stenographer selected 
b~y me and by me duly sworn, faithfully and 
truly to take stenographically the testimony 
given and to reproduce the same in typewriting; 
that such depositions were taken in my imme-
diate presence and hearing, and by said stenog-
rapher sworn as above, and I believe that she 
has correctly stated the evidence given. 

LIONEL P. l{RISTE:LLER, 
Master in Chancery of New Jersey. 
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Depositions. 

IN CHANCERY OF NEW JERSEY. 

Betw-een 
ELIZABETH SAsH, DooR & 

SuPPLY ColVIPANY, a New 
Jersey corporation, 

C 011iplaina1it, 
and 

Lucy BEISLEY, et als., 
Def endanls. 

Orri Bill, etc. 
Depositions . 

Depositior1s tal{en in the ._above-entitled cause 
before me., Lionel P. Kristeller, Master in Chan •-
cery of N e,v Jersey, this twenty-eighth day of 
October, Nineteen Hundred and Twenty-seven, at 
t,vo o 'clocl{ in the afternoon, at my office in the 
National State Bank Building, 810 Broad street, 
Newark, New Jersey, in pursuance of an order 
made in this cause and bearing date the first day 
of June, Nineteen Hundred and Twenty-seven, 
and in the presence of Aaron Marder, solicitor 
for the complainant, and Walter A. Beers, 
solicitor for the defendants. 

LIONEL P. KRISTELLER, 
Master in Chancery of N e,v Jersey . 

10 
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George Beisley, cross. 

IN CHANCERY OF NEW JERSEY. 

Betweeri 

ELIZABETH SAsH, DooR & 
SuPPLY CoMPANY, a New 
Jersey corporation, 

Complainant, 

and 

Lucy BEISLEY, et al., 
Def endarits. 

On Bill, etc. 

· Hearir1g resumed at the office of the Master, . 
. National State Bank Building, 810 Broad street,, 
· Newark, New Jersey, on October 28, 1927, at two 
o'clock, there being present: 

Lionel P. Kristeller, the Master, 
Aaron . M~rder, solicitor for the complainant, 
Walter A. Beers, solicitor for the defendants. 
Lucy Beisley, defendant, 
George Beis1ey, defendant's son, 
Fred Bergba11er, witness for the complainant, 
Frank Lammerding, witness for the complai11-

30 ant, 
Sarah Johnson, wit11ess for the complainant. 

GEORGE BEISLEY, witness for the defense. 

Cross examination / by Mr. Marder. 

Q Who first told you about having to give 
a mortgage on tl1e property in q11estion f A 
Frank Berg ·bauer. 

Q And was Frank Lammerding with him at 
40 the time f A He was not. 
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Q When was this he saw you 1 A I don't 
recall the date exactly, 

Q Well, was it before or after, you ,veTe 
taking · up with the plaintiff company, the question 
of supplying you with _ material on the Eastern 

- Parkway jobf A It was about. 
Q It was about. And it was in connection · 10 

with your getting that material, was it not f A 
Well, it ,vas not spoken that way. 

Q Well, it was in connection with helping you 
to get that material, was it not f A Right. 

Q At that time you knew that the complain-
ant ,vas getting two thousa11d dollars from Lowy 
and Lowy1 

Mr. Beers: I object. The Tecord shows 
tl1at he did not get it that time. 20 

Tl1e Master: What time t 
Mr. lVIarder: When Bergbauer got the 

money. 

A Well, I kne,v they were going to get it. I 
didn't kno,v they were going to get it as soon 
as they did. 

Q You ,vere counting on two thousand dol-
lars 1 A I vvas counti11g on two thousand dol-
lars. 30 

Q And of course in trying to persuade the 
complainant to give you credit, you used that as 
an argument, didn't you t A Certainly. · 

Q And did11 't Mr. Bergbauer tell you that if 
you secured, by ,vay of your mother's mortg ·ag·e 
of . the property in question, the balance above 
that two thousand dollars, which later on was 
gotten from Lowy and Lowy, and also this ne,v 
job; that tl1e complainant would give you tl1e 
credit t A Not exactly. He mentioned that- ~-O 



56 
George Beisley, cross. 

Q How did he say it 1 A He mentioned the 
fact that if I could help him along, and being 
as I was his customer, I should try and see if I 
could not get my mother to raise it some way or 
other. I had no means to raise it, only what 
was due me from jobs on which material was de-

10 livered. And I should see if I could not do it in 
that ways or other direction. He mentioned no 
credits or anything else. 

Q Well, you knew that, you told him, didn't 
you? A Certainly I told him. Told him after 
I promised the money. This money that was due 
him, this two thousand dollars coming from 
I_jowy and Lowy. 

Q Well, you finally agreed to get your mother 
to sign some sort of mortgage 1 A I, myself 

, 20 didn't. 
Q How · did it come about that your mother 

signed the mortgage f A Frank Lammerding 
a11d Frank: Bergbauer come down and spoke to 
my mother concerning it. 

Q All right. You were present there at that 
time 1 A I was. 

Q And by that time Mr. Bergbauer kne,v that 
t,vo thol1sand dollars was coming from Lowy and 
Lovvy1 A He figured it, but wasn't sure of 

3 n ·t I . 
Q By that time they also knew what that 

Sc}1oonmacher job would come to, more or less? 
A About the estimates on it. 

Q And at that time also, you owed the total 
sum of $4,279.13, consisting of $1,596.20 on mis-
cellaneol1s accounts, and $2,682.93 on the · Ivy 
street job 1 A Somewhere 's around there. 

Q Those are the exact figures. And didn't 
Mr. Bergbauer or Frank Lammerding, either or 

40 both of them, say that si11ce, $2,000 was comi11g 
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from Ijo,vy and Lowy, the arrangement would be 
for you to give a $4,400 mortgage or there-
abouts; in other words, to give a note to be 
secured by your mother's mortgage, sufficient to 
pay the balance of the forty-two odd hundred dol-
lars after the two thousand dollars were paid, 
and tl1e expected credits in connection · with the 10 
Schoonmacher job. 

Mr. Beers: I object because the evidence 
is not permissible as to Lucy Beisley. The 
precedi11g questions tend to show that she 
was present during this conversation, and it 
is not to be assumed that she was. 

Tl1e Master: I sustain the objection. 

Q vVas your mother present when this con-
versation was tal{i11g place? A She was. 

Mr. Marder: Does your Honor rule dif-
ferently on this q11estion now f 

The Master: No. 

Q Your mother was present when all this was 
taking place, i11 connection with your giving a 
mortgage to secure the credits, isn't that so1 A 
She was. 

20 

Q And she heard all you said? A And she 3 0 
l1eard what I said. 

Q And she heard what he said! A She did. 
Q Didn't Bergbauer or Frank Lammerding, 

one of tl1em say, so that your mother could hear 
it, that they ,vanted from you a mortg ·age suffi-
cient to secure the old account, the balance of the 
old account after this t,vo thousa11d dollars would 
be paid, and i11 addition thereto, the credits that 
you desired in connection with the Schoonmacher 
job? A They did not. o 
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Q You knew that your note secured the 
balance due on the forty-two hundred dollars 
after the two thousand dollars was paid, and you 
expected· credit on the Schoonmacher job, didn't 
-your 

Mr. Beers: I object, because the note and 
mortgage speak for themselves as to wl1at 
they represented. 

The Master: So far as the note is con-
cerned, I will allow him to testify that it is 
his note. He didn't say anything about the 
mortgage in the question. He can answer. 

Mr. Beers: I object. 
The Master: Objection overruled. 
l\1r. Beers: Exception. 

A I knew the note was for forty-four hundred 
dollars. I didn't figure what the object ,vas. 
They had it figured it was for forty-four hun-
dred dollars, in the neighborhood of forty-four 
hundred dollars, which I already owed them. 

Q And you now say that that forty-four hun-
dred dollar note was supposed to sec11re only 
the material that. you owed them at the time f A 
Right. 

Q Tl1at is right 1 A That is right. 
Q And you also say that forty-two hundred 

dollars payment was on that account f A It was 
to be on my account which tl1e note took in. My 
entire account. . 

Q You say the note took in tl1e entire acco11nt 
at that time 1 A Right, sir. 

Q And you say this two thousar1d dollar pay-
ment you expected to get was to applied on the 
acco11nt owed 1 A Well, it was to be applied on 
my account. Why they made it forty-four hun-

• 
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dred dollars was, well, it was over my· head. I 
knew I didn't quite owe forty-four hundred dol-
lars. 

Mr. Beers: Mr. I{risteller,. can I note on 
the record an objection to all this testimony 
binding Mrs. Beisley as to ,vhat the note was 10 
to secure t 

The Master: Yes, you car1 l1ave that. I 
don't think it has any bindi11g effect. 

Mr. Marder. 

Q At that time did yo11 tl1ink: tl1at forty-four 
hundred dollar note included only the sum then 
owing to the Elizabeth Sasli ancl Door Supply 
Company, or did you think it included also the 
ex·pected credit on the Schoonmacher job, after 20 
the two thousa11d dollars vvas gotten from Lowy· 
and Lowy 1 A Of course, . I did not. 

Q Which one of_ those two did you think it 
was? A I figured it was the amounts I was then 
owing to the Elizabeth Sash and Door. 

Q, Do you remember making an affidavit in 
May, 1927, for the purpose of allowing your 
mother to def end this foreclosure suit t A I do. 

Q Were the statements in that affidavit true? 
A As far as I can recollect. 

Q All right. You said in that affidavit as fol-
lows: '' The complainant knew I had not yet 
secured the Schoonmacher job at tl1e time the 
note and mortgage was executed, so that I 
thoug ·ht the complainant included this sum in 
the note which I made, so tl1at I would feel 
obligated to purchase my materials from them, 
should I secure it.'' Do you remember making 
that statement in the affidavit! A I doe 

30 

40 
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Q That is directly opposite to wl1at you just 
said, is it not, A Well, it · is in one way. The 
complainant knew that I wasn't positive myself at 
the time of making the affidavit, that I had the 
contract on the Schoonmacher job, and when 
q11estions arose as to the materials, that is where 

10 I figured they got the forty-four hundred dol-
lars or more. 

Q When you say that is .. \vl1ere you figured, 
you mean when, A At the time of the affi-
davit. 

Q You figured wl1at it was for the Schoon-
macher job? A That they included the Schoon-
macher job, and didn't give me any credit for 
any other materials. 

Q Yes, b11t you certainly k:ne,v what you l1ad 
20 in mind f A That is true. 

Q Which did you have in mind f A I had 
in mind the clearance of the general account. 

Q These notes and renewal notes: Exhibits 
C. 1 to C. 6 incl11sive, are all signed by you, 
aren't they, Mr. Beisley1 (Shows exhibits to 
witness.) A Yes. 

Q And you read these before you signed 
them 1 A Right. 

30 Q And the note of February 27, 1926, in the 
s11m of tl1irty-four hundred and . tl1irty-three dol-
lars is given in rene,val of this first note of forty-
f our hundred dollars, is it not 1 A It is. 

Q Like,vise, this note of Febr11ary 27, 1926, 
Exhibit C. 4, is given in renewal of both of the 
preceding notes, is it not 1 A It is. 

Q A·nd likewise Exhibit C. 5, is given in re-
newal of the preceding notes f A It is. 

Q The one dated June 28, 1926. And like-
wise, the last 11ote, of A11gust 28, 1926, is given 

40 
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in renewal of the preceding notes, is it not! A 
It is true. 

Q You testified on direct examination (p. 28), 
that the note was made for forty-four hun-
dred dollars because it ran i11 the neighborhood 
of forty-two hundred dollars, and some odd dol-
lars over, and that the complai11ant made it 
forty-four hundred dollars so that they would 
have eno11gh for tl1emselves, is11 't that sot A 
Tl1at is so. 

Q And you also testified it ,v3:s your inten-
tion that when the two thousand dollars was re-
ceived from Lowy and Lowy, tl1at would be on 
the account of the note, that is so, isn't it 1 A 
Yes. 

Q The11, how is it that all of these renewal 
notes are in excess of twenty-t,vo hundred dol-
lars, which is the difference between forty-four 
hu11dred dollars a11d t,vo thousand dollars; were 
signed by .you after this two thousand dollar 

· payment was made through Lowy and Lowy 1 A 
Well, I have signed the notes as long as the 
''Sash'' rene,ved them. I never q11estio11ed them 
concerning the notes, and I kept right on figuring 
as they were delivering materials to me, they 
were keeping on adding them right on the notes. 

Q Who told you to say that 1 A I dreamed 
that. 

Q Sir f A I dreamed that. . 
Q You dreamed that 1 A Yes. 
Q Didn't you at the last hearing, page 31 of 

the testimony, claim as the only credits on the 
original note of forty-four hundred dollars w·as 
the check of one thousand dollars, dated Feb-
ruary 6, 1926; and in addition thereto, the check 
of four hundred and fifty dollars and seventeen 

lD 

3() 

40 
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ce11ts, dated May 2, 1926? A I did. The two 
thousa11d dollar check was in exhibit then. 

Q I am not asking about that two thousand 
_ dollar check. Do you remember what you owed 
the Elizabeth Sash and Door Supply Company 
011 February 27, 1926? A I do not. 

10 Q You were getting from the Elizabeth S·ash 
and Door Supply Company at that time only items 

_ on account of the Schoonmacher job, is that so f 
A That ,vas the only job in operatio11 at that 
time. 

Q Do y-ou remember how much was delivered 
on the account of the Schoonmacher job up to 
that time? A I do not. 

Q Do you remember having a conversatio11 
with Frank Lammerding in connection with the 

20 first renevval note, dated February 27, 1926? A 
I don't remember. I car1 't recall. 

30 

40 

Q Do you k11ow wl1ether this is Frank Lam-
merding 's handwriting or not1 (Showing paper 
to ,vi tness.) A Yes, I recall no·w. It is his 
handwriting. 

Q Do you remember ,vhy this renewal note 
of February 27, 1926, ,vas made at three per cent. 
interest f A · That is wl1at the main note was 
made for. 

Q I am asking yo11, do yot1 remember why 
the renewal note was made at three per cent~ 1 A 
No, there was no question over the interest. 

Q Why was it made tl1ree per cent. t A 
I do not know. 

Q You don't remember 1 A No. 
Q Isn't it tr11e that you asked Frank Lam-

merding to make this first renewal note of Feb-
ruary 27, 1926, at three per cent., si11ce at that 
time, you had not gotten all of your material 
on the Schoonmacher jobf A I hadn't men-
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tioned nothing concerning interest. No, it isn't 
true. 

Q Did Frank: Lammerding say that to you 1 
A No. 

Q N o,v, the day this note was signed by yo11, 
it was signed in the office of Aaron Marder, was 
it 11ot f A The first note, yes. 

Q Who vvrote that note outf A I don't re-
member. 

Q Didn't Mr. Marder write tl1is note out f A 
I don't remember. 

Q There vvere present at that time, yourself, 
Russell Lammerdi11g, your motlier, and Aaron 
Tuiarder, is tl1at so f A That is true. 

Q And was it told your mother and you that 
the mortgage was given to secure your note _for · 
forty-four hu11dred dollars f A It was. 

Q A11d ,vas it further told both your mother 
and yourself, that the forty-four hundred dollars 
represe11ted the expected credit 011 the Schoo11-
macher job, and the balance due on what you 
then owed; running into forty-two odd hundred 
dollars, less tl1e two thousand dollars expected 
payment f A It was not. 

Q Was it 11ot, also told you and your mother 
that the interest rate vvould be three per cent. 
per annum, instead of six per cent. per annum, 
because for about one-half of the amount of the 
note, you had not yet received ·in goods or in 
merchandise f A There was no question raised 
about the interest. 

Q Was that said to youf A No. 
Q You are certain of that f A Certain. 
Q What time of day was it that you were i11 

Aaron Marder 's office f A In the forenoon. 
Q With your motherf A I was. 

, 20 
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Q Were you present when your mother signed 
this mortgage 1 A I was. 

Q Was it signed in Aaron Marder's officef 
A It was. 

Q Was it acknowledged in Aaron Marder's 
office 1 A I don't think so. 

Q What time of day was it acknowledged 1 A 
I don't remember. 

Q Was it acknowledged in the forenoon 1 A 
It was the same day we were there. 

Q. In the forenoon 1 A Right, sir. 
Q Where was it acknowledged f A In the 

same building. 
Q Did you see your mother acknowledge it 1 

A I didn't watch closely. 
Q Do you remember your mother acknowl-• 

edging it 1 A I do. 
Q What did you see her do when she ac .. 

knowledged it 1 A She swore that the state -
ments were tr11e, or something like it. That is 
all I noticed her do. 

Q Did you ask your mother whether she ,vas 
married, about that time 1 A No. 

Q Was your father present1 A_ No. 
Q Did you bring your °father in later . on to 

sign that mortgage f A I did. 
Q Wasn't it discussed with you at the time 

your father vvas supposed to come in and sign 
the mortgage 1 A It was. 

Q Now you made application to the Eliza-
beth Sash and Door Supply Company for credit 
on this Schoonmacher job, before this note and 
mortgage was signed, didn't you f A I don't re-
member. 

Q Certainly you ought to remember that t A 
I think it was only estimates which I got from 
him. 
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Q But you made application to them for 
credit, didn't you 1 A No, I merely p11t in esti-
mates concerning it. 

Q, You are sure you didn't e11ter an order 
before1 A I don't remember. 

Q Is this your handwriting, Mr. Beisleyf 
(Sl1owing witness paper.) A It is. 

Q Did you write your name of George Beis-
ley and S0111 A It is my handvvriting. 

Q Didn't you sign this application or rather 
this order, for materials 1 A I did. 

Mr. Marder: I offer for identification an 
order for lumber, mill al).d machine material. 
Contract signed by George Beisley, dated 
November 10, 1925, in connection with the 
39 Eastern Parkway job, known as the 
Schoonmacher job. The lumber estimate 
being eleve11 hundred and sixty dollars; the 
mill estimate bei11g six hundred and forty-
eight dollars; and the machine material bei11g 
$373. (Marked in evidence, by consent, as 
C. 8.) It ,vas stipulated that the amounts 
set forth in this order, are the exact amounts 
charg ·ed to George Beisley, on the books of 
the complainant, for materials furnished on 
the contracts for tl1e Schoo11macher job. 

Q Doesn't this refresh your r_ecollection 1 A 
It does. 

Q And aren't you no,v ready to testify that 
yo11 knew exactly how much credit you wanted 
in connection with the Schoonmacher job, on No-
vember 10, 19251 A I am, now. Yes. 

Q So, you did want this credit of $2,181, the 
total of the contract estimates, before the note 

10 

20 

30 
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and mortgage in suit, were executed, isn't that 
sot A That is right. 

Q At that time when this estimate was sub-
mitted, or rather ,vhen this order was entered, 
you knew that you were goin_g to get the com-
plainant $2,000 through Lowy and Lowy, didn't 

1 O you t A I didn't know how much they were 
getting. 

Q But, you knew about the ;$2,000. You ex-
pected it would be about $2,000 t A I wasn't 
positive myself there were moneys down there 
due me. 

Q "\Vell, how much 1 A I wasn't positive. 
Q You l{new that they were getting this 

money sl1ortly, didn_ 't you 1 A I wasn't positive 
myself. It was a contract job. 

2o Q But you completed the co11tract, didn't you 1 
A That is true. 

Q What job ,vas this, the Ivy streett A 
11 Ivy street. 

Q You knew the contract was completed 1 A 
I did. 

Q And how much mo11ey was coming to you 
at that time t A Close on to $3,000. 

Q Close on to $3,000, and you expected the 
Elizabeth Sash and Door Supply Company to 

30 get an amot111t1 A I figured on giving them 
that. 

40 

Q You figured on giving them perhaps $3,0001 
A I wasn't sure. 

Q How soon did you expect to give them it 1 
A I wasn't positive myself. You can't live on 

• promises. 
Q I know you can't. W asn. 't this the time 

when this order was handed by you to Mr. Berg-
bauer, the salesm .an for the complainant; that 
you told him that you expected to get some money 
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on the Ivy street job, and, consequently, you 
ought to· get this credit 1 A Right, sir. 

Q And was the time he said to you· that he 
would try to get you credit, after he took it up 
with the company1 A He didn't mention any-
thing to me whatsoever. 

Q Did he talk to you about getting your 10 
mother to put up security when you put this 
order in with him 1 A No, _ sir. 

Q When did he tall{ to you first about getting 
your mother to put up the security1 A I think 
a day or two after. 

Tl1e l\faster: After what f 

A After the last meeting. 

Mr. Marder. 

Q After this order vvas made f A X o, it 
must have been four days after the order. 

Q After the order, didn't he tell you at that 
time you could not get credit unless it was se-
cured 1 A He didn't mention it that way. He 
said my credit would be a whole lot better if I 
should try to secure the miscellaneous that was 
due the company. He must have known the Ivy 
job would cash in shortly. And he would see 
what he could do on miscellaneous accounts to 
bring me up to date. 

Q Didn't he tell you, also, at some time, that 
_ the company wanted this Schoonmacher job se-
cured before the advance of credit 1 A He did 
not. 

Q Sure about that 1 A Positive. 
Q Didn't Mr. Frank Lammerding tell you 1 A 

He did not. 

.30 

40 
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Q Was that told to -you in the office of Aaron 
Marder, ,-when your mother signed the mortgage f 
A It wasn't referred to in the ways you express 
it. It wasn't told to me it was being carried on 
as a note. 

Q Was it told you and your mother that this 
10 mortgage was given to secure also the Schoon-

macher job 1 A It was not. 
Q You are sure of that 1 A Positively. 
Q Have you talked this case over with your 

mother since 1 A No, sir. 
Q Never said a word to her about it 1 A The 

only time we talked about this case was when we 
e11tered Mr. Beers' office. That is very seldom. 

Q Did you ever say anything to your mother 
about this case when she came down here; I 

20 mean si11ce she signed the mortgage 1 A I 
haven't mentioned anything concerning these 
notes or mortgages or anything else to her. Tl1e 
only thing I ever mentioned was different things 
me11tioned in Mr. Beers' office. 

Q Who did the talking in Mr. Marder 's office 
about the transaction 1 A I think it was mostly 
done by you and my mother. 

Q '' By you,'' you mean Mr. Marder 1 A Yes. 
Q What did Mr. Marder say1 A That I 

30 can't recall; I don't remember. ' 
Q Did Mr. Marde~ explain the transaction to 

l\f rs. Beisley 1 A I don't remember this. I w·as 
talking with Mr. Lammerding at th_at time. 

Q Did Mr. Lammerding _explain the transac-
-tio111 A I don't think he did. 

Q You don't think so1 A No. 
Q Well, there was some conversation, wasn't 

tl1ere, in Mr. Marder's office, about this mortgage 
guarar1teeing the future credit 1 A Mr. Lam-

40 merding and myself, had a co11versation. 
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Q In Mr. Marder 's office 1 A It was. 
Q Your mother was present1 A Right. 
Q What was that conversation t A I think 

to guarantee a future credit, which to me would 
mean hardly anything. 

Q Don't give me impressions. Tell me what 
. was said. A A guarantee of future credit. 

Q Having in mi11d the Schoonmacher job 1 A 
Having i11 mind the Schoo11macher job. 

Q He wanted yo11 to do that, didn't he1 A 
Yes. 

Q And you agreed to do that1 A I was 
satisfied if my mother would be. 

Q Did J'OU turn to your -mother and ask her 
that 1 A I asl{ed her, certainly. 

10 -- . . 

Q What- did sl1e say 1 A I don't recall all 20 
she said. 

Q Wl1at did sl1e say1 A She didn't see how 
she could do · it. 

Q And tl1en she finally consented, didn't she! 
A I dor1 't tl1ink: she did. 

Q Are yo11 sure she didn't 1 A I didn't see 
her do it. 

Q At least, it was after tl1at conversation 
that she signed tl1e mortgage, wasn't itt A 
Right, sir. I . • a.o 

: : , I - - ·-~ 

Mr. Marder: That is all. 
The Master : There is no· answer in this 

case filed on behalf of the defendant Lucy 
Beisley. Tl1e only answer we can take is 
the petit~on by Lucy Beisley to be permitted 
to def er1d the foreclosure proceeding, and if 
an answer were or h~d been filed, the an-
swer wo11ld have been given to secure the 
sum of $4,400, less the payment of $2,000 4 _Q 
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that was about to be made. That is what 
tl1e answer would have contained. 

1Ir. Beers: The defendant rests. 

ro FRED BERGBAUER, being sworn by the Mas-
ter in behalf of the complainant, testifies as 
follows: 

._2:0 

.3.o 

40 

Direct examiriation by l\fr. Marder. 

Q You are the salesman for the Elizabeth 
Sash, Door & Supply Company f A I am. 

Q You saw George Beisley about the Scl10011-

macher order, didn't you f A I did. 
Q And that order was procured from George 

Beisley on November 10, 19251 A That is true. 
Q What, if anything~, was said to him _at that 

time, about securing the Schoonmacher job f A 
W ~11, after I brought the . order into the office, 
they refused to 0. K. it. I saw George shortly 
after the order brought and J told George it 
would be necessary for us to have some sort of 
security in order to give him credit on this new 
booking a11d also to tak:e care of the old account 
on the books 

Q And did you k110,v at that time that some 
money was coming . in connection with the Ivy 
street job f A I did. 

Q Did you know the exact amount f A He 
told me we were to get $2,000 at that time. 

Q And what did George say to you about get-
ting security, if anythingf A George suggested 
to me that he would endeavor to get a mortgage 
from his mother to cover the old account. I car-
ried that news back to the office. 
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Q You can't tell us what you said to the 
office. Did you see George after that 1 A I did. 

Q What did you tell him t A I told him the 
mortgage would be acceptable providing it was 
covering the old account on the books and this 
new acco11nt on the books. 

Q What did George sayt A He told me he lO 
would speak to his mother about it, and at a 
later date he arranged fo:i: ps to see his mother. 

Q Did you see his mother at this later date f 
A I did. 

Q Was Frank Lammerding present f A He 
was. 

Q Was George present f A George w~s 
present. 

Q Was his mother present 1 A Yes. 
Q What was said at that time f A I went 20 

for the purpose of finding out whether it was · 
agreeable for Mrs. Beisley to give us a mortgage 
. on her property to protect the old account and 
this order that George just gave us for tl1e 
Schoonmacher job. It was said that she would. 

Q Did she agree to 1 A She agTeed to give 
a mortgage to protect l1im. That is all. 

Cross examiriation by Mr. Beers. 

Q Were any figures mentioned at Mrs. Beis-
ley 's home f A There were some figures men-
. tioned. 

Q Do yo11 recall ,vhat they weret A George 
Beisley and son's old ~ccount amounted to in the 
neighborhood of twenty-two hundred and some 
odd dollars, or a total of- . No, that he was 
look:ing to pay $22,000 upon this booki11g here. I 
mean the order that George gave us on N ovem-
ber 10th. 

30 
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Fra1ik Lammerding, direct. ! '·1: 

, ' _, 

FRANK LAMMERDING, being sworn by the 
Master in behalf of the complainant, testifies 
as follows: 

• 

Direct exa1ni1iation by Mr. Marder. 

ro Q Mr. Lammerding, you are connected with 
the complainant in what capacity! A In the 
credit department. 

Q And were you present at this conversation 
,vith Mrs. Beisley and George Beisley and Mr. 
Bergbauer, just testified to by Mr. Bergbauer! 
A I was. 

Q What was said at that time 1 A George 
Beisley made the appointment for us to go see 
his moth.er. He was present and we spoke to 

2-n George about protecting the balance due on his 
general account after the payment had been 
made on the Puth job. I believe Puth was the 
owner of the Ivy street job. And also guaran-
teeing the new Schoonmacher job. 

Q Did Mrs. Beisley agree to give a mortgage 1 
.t\ She did. 

Q Securing the complainant on the balance 
d11e 011 the Ivy street job, on the general account, 
after the two-thousand-dollar-payment, and also 

3u the Schoonmacher job1 A She did. 

40 

Q When did this conversation take place 1 A 
Some time in November. 

Q · Where f A I believe it was 21 Spencer 
street. 

Q Mrs. Beisley 's home f A Yes, sir. 
Q I show you Exhibit C. 3; is that your note 

(showing paper to witness) f Is tl1at your hand-
writir1g 1 A Yes, sir. 

Q All ·except the signature, of course 1 A 
And the due date. 

) 
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Frank Lammerding, cross. 

Q And the due date. That is the note dated 
February 27, 19261 A Yes, sir. 

Q Do you remember how this came to be writ-
ten with interest at three per cent. f A Yes, sir. 

l\fr. Beers: I object on the ground that 
Tufrs. Beisley is not bound under the renewal ~O 
notes, and any conversation between her son 
and a representative of the Elizabeth Sash 
and Door Supply Company. And the con-
versation not being in her presence, is not 
binding upon her. 1 

The Master: I will allow the question, not 
as binding upon Mrs. Beisley, but showing 

· the course of the transaction. The course of 
the transaction, not with respect to the mort-
gage, but ,vith respect to the notes. 20 

A Wl1er1 the note came- The day the note 
was due, or it might have --been the day or two 
prior to the due date, I went out to the job and 
saw George on the job. 

Q What jobf A The Eastern Parkway, the 
Schoonmacher job. 

Q The Schoonmacher job f A Yes, sir. We 
then made out the new note, the renewal note, 
and whe11 it came down to the question of inter- ?O 
est, he specifically told me that the note was at 
three per cent., because we had included in the 
original note and mortgage the .Schoonmacher 
job, and we were being paid for materials bought, 
that were not yet delivered. 

Cross examination by Mr. Beers. 

Q You were .not present in Mr~ Marder's of-
fice when the mortgage was signed '? A No, sir. JO 
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Frank Lammerding, cross. 

- Q · So that you do not know what the final 
agreement was between Mrs. Beisley and the 
Elizabeth Sash and Door Supply Company 1 A 
Yes, I kno,v. 

Q You do1 A Only from hearsay. 

i o The Master: We don't want any hearsay. 

Mr. Beers. 

· Q When you called at Mrs. Beisley's home, 
she specifically agreed to guarantee deliveries on 
the Schoonmacher account 1 A Yes, sir. 

Q So that if Russell Lammerding testified 
that Mrs. Beisley was to guarantee a general 
credit to her son to include any job without 
specific mention as to the Schoonmacher job, his 

20 statements are incorrect, is that so 1 A His 
statements are n<?t incorrect, because that is the 
only job we were to talk about at that time, and 
when ~ussell Lammerding said co11tracts, tl1e 
booking sheets include three contracts. One job 
and three contracts. 

40 

Mr. Beers : That is all. 

Aaron Marder, the solicitor for the com-
plainant, tendered himself to be sworn as a 
witness on behalf of the complainant to tes-
tify to the circumstances of the signing and 
execution of the mortgage in question. 

It was then stipulated that no inference 
was to be drawn against the complainant by 
reason of the failure of the solicitor for the 
complainant to testify in behalf of the com-
plainant and that the solicitor for the de-
fendants would not argue either before the 
Master or the Vice-Chancellor, if exceptions 
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Sarah J oh1isori-_ Lucy Beisley, r.e~direct. 

are taken by either side to the Master's re-
port, that any ·inference is to be drawn 
against the complainant by reason of the 
failure of the solicitor for the complainant 
to testify in these proceedings. 

It is hereby stipulated that one of . the 
credits to Beisley 011 the Schoonmacher job 
is the sum of $713.23 procured through 
Counsel Levy in settlement of the Elizabeth 
Sash, Do9r and S11pply Company's stop no-
tice. 

SARAH JOHNSON, being recalled as a witness 
in behalf of the complainant, testifies as f al-
lows: 

Re-direct exarni1iation by Mr. Marder. 

Q Tell 11s how much is due on the last note, 
on this mortgage, according to your records! A 
,vith interest, $3,210. 

Q Ho,v do you arrive at that f A The note 
is dated August 28, 1926. Today would be four-
teen months at six per cent., would be $210. The 
protest fees were $2.86. 

LUCY BEISLEY, recalled as a witness in behalf 
of the def e11dants, testifies as follows: 

Re-direct examination by Mr. Beers. 

Q Were you asked by the Elizabeth Sash, 
Door and Supply Company, or your son George, 

J 

1.0 

30 - ' 
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Litcy Beisley, re-direct. 

if they could extend the time of payment on the 
note after the day it was duet A No, sir. 

Q Did George ever confer with you as to pay-
ments made on any of the notes 1 A No, sir. 

Q Do you know anything that happened with 
respect to deliveries of materials, or payments 

10 of any kind, made to the Elizabeth Sash, Door 
and Supply Company, after the date the mort-
gage was executed t A No, sir; not a word. 

20 

30 

40 

Mr. Marder: No cross examination. 
The Master: The case is closed. 
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Exhibit C. 1. 

Exhibit C. 1. 

$4433.00 November 27 1925 
Three months after date I promise to pay to 

the order of' Elizabeth Sash, Door & Supply Co. 
Forty-four hundred 00/100 Dollars Payable at 
906 \Vestfield Ave, Elizabeth, N. J. with interest 10 
at the rate of three per cent p·er annum . 

• 1Value received 
N ~. . . Due Feb 27 1926 George Beisley 

28 Montrose 1\. ve Irvington · 

(Stamp) 
ELMORA STATE BANI( 

PAID 
Mar 11926 

ELIZABETH, N. J. 

(Endorsed) 

EI_JIZABETI-I SASI-I, DOOR & SUPPLY CO. 
John P. Closs, Jr, 

Treasurer 

20 

30 
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Exhibit C. 2. 

Exhibit C. 2. 

THIS INDENTURE, n1ade the twenty-seventh 
day of N overr1ber in the year of Our Lord One 
Thousand Nine Hundred and Tvventy-five, Be-
tween LUCY BEISLEY and GEOR .GE BEI:S-

10 L,EY, her husband, of the City of Ne,vark i11 the 
County of Essex and State of New Jersey, of the 
First Part: And ELIZABETH SASH DOOR 
& SUPPLY COMPANY, a Ne,v Jersey corpora-
tion having its principal office in tl1e City of 
Eliza :beth i11 the County of Union and State of 
New Jersey of the Second Part: 
- vVHEREAS, G-eorge Beisley ( son of sajd 
Luey) is j11stly indebted to the said party of the 
second part, in the s111n of FORTY FOUR IIlJN-

.,20 DRED DOLLARS ($4400) la,vful mo11ey of the 
United States of America, secured to be paid by 
his note bearing even date ,vith these presents, 
and due three montl1s from date ,vitl1 i11terest at 
tl1e rate of 3% per an11um. -

NO,V, THIS INDENT-URE WITNESSETH. 
That the said party of the first part, for the bet-
ter securing the payment of the said sum of 
money mentioned i11 the condition of the said 
bond or obligation with interest thereon accord-

,!lO ing to the true intent and meaning thereof, and 
also for a11d in consideration of the sum of one 
dollar, to them in hand paid by the said party of 
the seco11d part, at or before the en sealing and 
delivery of these presents, the receipt ,vhereof is 
hereby acknowledg -ed, have granted, bargained, 
sold, aliened, released, conveyed and confirmed, 
and by these presents do grant, bargain, sell, 
alien, release, convey and confirm, unto the said 
party of the second part, a11d to its successors 

. 40 and assigns forever, ALL that tract or parcel of 
) ' 
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• land and premises, hereinafter particularly de-
scribed, situate, lying, and being in the City of 
Newark in the County of Essex and State of 
New Jersey. -

BE,GINNING in the northerly line of Spencer 
Street at a point therein distant one hundred 

· feet easterly from the intersection of the same 
· and the easterly line of Alexander ·Street; thence 
· easterly along the line of Spe11cer Street fifty 
·feet; thence northerly at rigl1t a11gles to Spencer 
Street one hundred feet; thence ,vesterly parallel 
,vith Spencer Street fifty feet; tl1ence southerly 
at right angles to .Spencer Street one hundred 
feet to tl1e northerly line of Spencer Street and: 
the place of BE·GINNING. -

Eeing k:11own and designated as lots #30 and 
31 Block N on Tufap of Greater N e,varl{ Park, 
situate . in the City of Ne,vark, Essex County, 
N. J., surveyed Niarch and A11gust 1906 by Ed-
,vard G. I(empf of N e,vark. 

Being tl1e san1e p,remises conveyed to the said 
party of the first part by deed dated March 24, 
1924, a11d recorded in tl1e Essex County Regis-
ter's Office in Book F 71 of Niortgages page 444. 

TOGETHER with all and singular the tene-
. ments, hereditaments and appurtenances there-
11nto belonging or in anywise appertaining, and 
the reversion and reversions, remainder and re-
mainders, rents, issues, a11d profits thereof; AND 
AI__JSO all the estate, rig·ht, title, interest, prop-
ertJr, possession, clain1 a11d den1and whatsoever, 
as well in la,v as in equity, of the said party of 
the first part, of, in and to the same and every 
part and parcel thereof, with the appurtenances. 
TO HA VE r'\ND TO HOLD, the above granted 
and described premises, with the appurtenances, 

10 
' ' ' 

20 

30 
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' ·:·- 1 
I l 
' I 

'. 

unto the said party of the second part, its suc-
ces_sors or assigns, to its or their proper use, 
benefit and behoof, forever. 

PROVIDE·D, ALWAYS, and these presents 
are upon this express condition, that if the said 
party of tl1e first part, her heirs, executors, or 
administrators shall well and truly pay unto the 
said party of the second part, its successors or 
assigns, the said sum of money n1entioned in the 
condition of the said bond or obligation, and the 
interest thereon, at the time and times, and in 
the manner mentioned in the said condition, ac-
cording to the true intent and meaning thereof, 
that then these presents, and the estate hereby 
granted, shall cease, d.etermine and be void. 

AND IT IS AL-SO A.GREED, by and betwee11 
20 the parties to these presents, that the said party 

of the first part shall and ,vill keep the b11ildings 
erected, and to be erected, upon the lands above 
conveyed, insured against loss or damage by fire, 
by insurers, and in an am_ount approved by the 
said party of the second part, its successors or 
assigns, and assign the policy and certificates 
thereof to the said party of the seco11d part ; and 
in def a11lt thereof, it shall be lawful for the said 

30 
party of the second part to effect such insurance, 
and the premium and premiums paid for effect-

. ing the same sl1all be a lien, on the said mort-
gaged premises, added to the amount of the said 
bond or obligation, and secured by these presents, 
payable on demand, ,vith interest at the rate of 
six per cent. per annum, from the time of pay-
ment of such premium or premiums. 

AND the said party of the first part, for her-
self, her heirs, executors and administrators, 
does covenant and grant to and ,vith the said 

40 party of the second part, its successors or as-
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signs, that the said party of the first p-art, their 
heirs and assigns, · shall not nor will claim or 
demand or be entitled to receive any credit or 
credits on the interest payable hereon or on the · 
moneys to secure payment of which this mort-
gage is mad ,e for so mueh of the taxes assessed 
agai11st said la11ds as is equal to the tax rate ap-
plied to the amount due on this mortgage or any 
part thereof. 

IN WITNESS WHEREOF, the said party of 
tl1e first part has hereto set her hand a.nd seal 
the day and year first above written. 

Signed, Sealed and Delivered 
in the presence of 

Lucy BEISLEY 

Flora Niiller, as to Lucy Beisley, 
( L. S.) 

GEORGE BEISLEY ( L. s.) 
Flora Miller as to George Beisley .. 

STATE OF NEW JERSEY,} 

C E ss. 
OUNTY OF SSEX 

BE IT . REMEMBERED, That on this second 

__ 10 

20 

day of December in the year of Our Lord One 
Thousand Nine Hundred and Twenty-five before 30 
me, A Notary Public of New Jersey, perso11ally 
app,eared GEORGE BEISLEY, who, I am satis"" 
fied is the grantor mentioned in · the ,vithin In-
denture, and to whom I first made known the 
contents thereof, and thereupon he acknowledg ·ed 
that he sig·ned, sealed and delivered the same as 
his voluntary act and deed, for the uses and pur-
poses therein expressed: 

(Seal) 
Flora Miller JO 

A Notary Public of New Jersey. 
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STATE OF NEW JERSEY, 

CouNTY OF EssEx 

82 

ss. 

BE IT REME·MBERED ·, That on this twenty-
seventh day of November in the year of our Lord 
One Thousand Nine Hundred and Twenty-five be-
fore me the subscriber, a -Notary Public of New 
Jersey, personally appeared L!UC.Y BEISLEY, 
who, ·I am satisfied, is the gra11tor mentioned in . 
the within Indenture, and to whom I first made . 
known the contents thereof, and - thereupon she 
acknowledged that she signed, sealed and deliv-
ered the same as her voluntary act and deed, for 
the uses and purposes therein expressed: 

(Seal) 
Flora Miller 

A Notary Public of New Jersey . 
. , . 

" • .I.. ~ · . .; 

Received in the Register's Office of the County 
of Essex N. J. on the 2nd day of December A. D., 
1925, at 2 :13 o'clock, in the afternoon, and Re-
corded in Book X-55 of Mortgages for said 
County, on pages 583-584. 

Howard S. Dodd 
· Register 
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EXHIBIT C. 3. 

Elizabeth, N. J. Feb. 27 1926 
$3433.00 

Two (2) Months after date I promise to pay to 
the order of Elizabeth Sash Door & Supply Co. 
Thirty Four H11ndred Thirt)y Three & 00/100 10 
Dollars at Vailsburg Trust Co. Newark, N. J. 
Value received with interest at 3% 

Due April 27 1926 
George B_eisley. 

(E.ndorsed) Elizabeth Sash, Door & Supply Co. 
John P. Closs Jr Treasurer 

(Bank stamps.) 
(Cancelled.) · 

EXHIBIT C. 4. 

Elizabeth, N. J. April 27, 1926. 
$3000.00 

Two (2) months after date I promise to pay to 
the order of Elizabeth Sash, Door & Supply Co. 
Three thousand & 00/100 Dollars 
at the Vailsburg Trust Company, Newark, N. J. 

20 

Value received with int. 30 
Due June 27 1926 

George Beisley. 

(Endorsed) Elizabeth Sash, Door & Supply Co. 
John P. Closs Jr Treasurer 

(Bank stamps.) 
(Cancelled.) 

40 
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EXHIBIT C. 5. 

June 28, 1926. 
$3000.00 . 

Two (2) months after date we promise to pay 
to the order of Elizabeth Sash, Door & Supply Co. 

10 Three thousand & 00 /100 Dollars 

20 

at Vailsburg Trust :Company, Newark, N. J. 
Value received with int. 

No. 3876 Due Aug 30 
George Beisley. 

(Endorsed) Elizabeth Sash, Door & Supply Co. 
John P Closs Jr Treasurer. 

(Banlr stamps.) 

EXHIBIT C. 6. 

Newark, N. J. August 28, 1926. 
$3000.00 

One (1) month after date I promise to pay to 
the order of Elizabeth Sash, Door & Supply Co. 
Three thousand & 00/100 Dollars 
at Vailsburg Trust Company, Newark, N. J. 

30 Value received with ir1t. 28 ds 14.07 
No. 7023 Due Sept 28 

George Beisley 

(Endorsed) Elizabeth Sash, Door & Supply Co. 
John ~- Lammerding President 

(Bank stamp -s.) 
(Cancelled.) 
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Exhibit 0. 8. 

Date Nov. 10, 1925 

ELIZABETH SASH, DOOR & SUPPLY CO. 
ELIZABETH, N. J. 

Gentlemen: 10 
Kindly enter order for the following list of ma -

terial: 
Materials ordered other than show11 on list to be 

charged for extra. 
To be delivered to 39 Eastern Parkway Newark 

NJ 
As per Lumber estimate covering list of Oct 28, 

192:5 
For the sum of Eleven Hundred Sixty & 00/100 

Dollars ( $1160.00) 20 
As per Mill estimate covering list of Oct 14, 1925 
For the sum of Six Hundred ltorty eight & 

00/100 Dollars ($648.00) 
As per Mason Material covering list of Oct 29, 

1925 
For the sum of Three Hund Seventy-three & 

00/100 Dollars ($373.00) 
Mortgages now on property ..... . 
l\{ortgages to be placed ..... . 
Charge to Beisley & Son 
Address 13 Magnolia St., Newark: N J 
Owner Henry Schoonmaker 
Address 57 Cedar Ave., Newark N J 
Reference ..... . 
Payments Will be paid in full within four ( 4) 

months from date. 
Booked by Fred J. Bergbauer 

Very truly yours, 
Beisley & Son 

Per George BeisleJr. 

3.0 ..... -·-

40 --
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EXHIBIT D. 1. 

BROAD & MARKET NATIONAL BANK 
Newark, N. J. Dec. 9, 1925 

Pay to the order of Elizabeth Sash, Door & 
Supply Co. $2000. 
Two thousand Dollars 

Lowy & Lowy 

(Endorsed) Pay Elizabeth Trust Company, 
Elizabeth, N. J. or order Elizabeth Sash, Door 
& Supply Co. 

Exhibit D. 2 Identification. 

Notice by Journeyman, Lab ,orer or Material-
20 man to Owner to Retain Amount Due or to be-

come Due from Contractor or Master Workman. 
To Henry & Margaret Schoonmak:er 

Owners of the new building known as #39 
Eastern Parkway in the City of Newark County 
of Essex and State of New ,T ersey. 

TAKE NOTICE That there is due to Eliz. 
Sash, Door & Supply Co. from Beisley & Son 
Contractors the sum of TWENTY-FIVE HUN-

30 DRED SIXTY & 81/100 ($2560.81) Dollars for 
building materials by you, the said owners, used 
and employed in the erecting and constructing of 
your said b·uilding; That we have demanded pay-
ment of said Contractor Beisley & Son and they 
has refused to pay said Eliz. Sash, Door & Sup-
ply Co., which Co. there£ ore notifies you to retain 
the amount so due, out of the amount owing by 
you to said Contractor Beisley & Son or that 
may hereafter become due from you to said Con-
tractor Beisley & ·Son for labor or materials used 

40 
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in the erection of said building and to pay the 
same to said Elizabeth Sash, Door & Supply 
Company. -

Dated, April 14th 1926 

ELIZABETI-I SASH, DOOR & 
SUPPLY CO11PANY 10 

(Signature) Russell Lammerding 
(Address) #906 Westfield Avenue 

Elizabeth, New Jersey 

Note: This Stop Notice is served · without 
prejudice to the right of lien of our company, 
should we conclude that "re m,ay have reason or 
legal right so to do. 

Elizabeth Sash, Door & Supply Company. 

This notice ,vas received by me at 57 Cedar 
Ave. Newark, N J the 15th day of April, A. D. 
1926, at 3 :40 P. M. o'clock in the ...... noon. 

• • • • • • • • • • • • • • • • • • 

Owner. 

20 

30 

40 

. ,. 
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• • EXHIBIT D. 3. 

V AILSBURG TRUST COMP ANY 

Newark, N. J., Fe-b 6 1926 No. 54 
Pay to the order of Elizabeth Sash Door & 

10 Supply Co. $1000.00 
One Thousand and 00/100 Dollars 

20 

3() 

40 

Beisley & Son. 
a/c George Beisley. 

(Endorsed) Pay Elizabeth Trust Company, 
Elizabeth, N. J. or order Elizabeth Sash, Door 
& Supply Co. 

(Bank: stamps.) 

EXHIBIT D. 4. 

V AILSBURG TRUST COMP ANY 

Newark, N. J., May 8 1926 No. 142 
Par to the order of Elizabeth Sash Door & Sup-
ply Co. $450.17 
Four hundred Fifty and 17/100 Dollars 

Beisley & Son. 
a/c George Beisley 

(Endorsed) Pay Elizabeth Trust Company, 
Elizabeth, N. J. or order Elizabeth Sash, Door 
& Supply Co. 

(Bank stamps.) 
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EXHIBIT NO. -

IN CHANCER ·Y OF NEW JERSEY. 

Between 

ELIZABETH SAsH, DooR & 
SuPPLY CoMPANY, a New 
Jersey corporation, 

Complainant, 

a1id 

Lucy BEISLEY, et als., 
Def endant.s. 

On Bill, etc. 

P·etition. 

62-361 

To the Honorable Edwin Robert Walker, Chan-
cellor of tl1e State of New Jersey: 

The petition of Lucy Beisley, of the City of 
Newark, in the County of Essex and State of 
New Jersey, respectfully shows that: 

1. The complainant in the above cause filed 

10 

20 

its Bill to foreclose a mortgage made b·y this 
petitioner and her husband, on November 27th, 
1925, covering property which is owned by the 
petitioner in her own right, paid for by her. The 30 
complainant's mortgage was given as collateral 
security for a note made by petitioner's son and 
endorsed by the petitioner, in the sum of $4400.00 
payable in three months, with interest at 3%. 

2. This petitioner was served with process of 
subpoena to answer the complainant's Bill, with-
in twenty days after December 10th, 1926, which 
this petitioner has failed to do. 
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3. About one week be£ ore the mortgage is 
dated, a representative of the complainant called 
at petitioners home, with her son, who does not 
live with her, in reference to an amount of 
$2200.00 owing by petitioner's son for building 
materials, delivered for the erection of a build-
ing at 11 Ivy Street, Newark, N. J. Petitioner 
was informed by the representative of the com-
plainant, that if she wished to prevent suit 
against her son, she could do so by endorsing his 
note and giving her property as security. 

4. On the date that the mortg ·age was ex-
ecuted, the petitioner was brought to the office 
_of Aaron Marder, who is the complainant's at-
torney. The petitioner conse11ted to guarantee 
the payment of $2200. and thereafter mention 
was made by Mr. Russell Lammerding, a rep-
resentative of the complainant, of the contract 
,vhich her son expected to receive for a building 
on Easter Parkway, to be erected by one School-
macher. This petitioner believed that Mr. Rus-
sell Lammerding, through conversation with her 
son, at Mr. Marder's office, ascertained that the 
petitioner's son was hoping to procure this job. 
Mr .. Lammerding stated to the -petitioner ''You 
might as well i11clude the Schoolmacher job in 
the note.'' The petitioner answered, '' Oh Boy I 
Don't say that. I could never make it.'' In 
answering this Mr. Lammerding said, '' that 
doesn't mean a thing to you. We ,von 't look to 
you for any more tl1a11 $2200. '' Mr. ·Marder also 
said, '' that will mean nothing to you.'' 

5. This petitioner visited the office of the com-
plainant's attorney with the expectation of guar-
antying payment of $2200. for the Ivy Street 
job. Mention of the Schoolmacher . job was a 
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surprise to this petitioner and he did not under-
stand why the note she signed -was made for 
$4400. The petitioner accepted the word of the 

· complainant a11d its attorney that they would 
look to her only for $2200. on her endorsement. 
· This petitioner had no advise or counsel, it was 
-not suggested that she procure a counsel and she 10 
was not given time to consider the effect of her 
endorsement. 

6. This petitio11er, from a readi11g of the sub-
. poena issued, did not kno,v that the complainant 
was demanding of her more than ·$22Q0. . This 
petitio11er did not consult an attorney personally 
becal1se she felt that she had no defe11se to tl1e 
foreclosure, for the sum of $2200. 

7. This petitioner ,vas informed by her son's 
attorney, Walter A. Beers, during -the month of 
January, 1927, that he understood the complain-
a11t expected payme11t from this petitior1er for 
the Ivy Street job, the Schoolmacher job, and a 
third job, which her son completed for one 
Beckingl1am, on Chapman Place, Newark. The 

· petitioner's attorney has been unable to secure 
statements of any accounts. 

8. This petitio11er relied upon her son, George 
Beisley, to straighten out the accounts with the 
com.plainant. Sl1e did not think there was any 
question that she owed $2200. to the complain-
ant, did not understand that more ·was expected 
of her, and therefore, did not consult an attorney 
personally. 

9. The petitioner is 110w informed that the 
complainant is about to proceed in its cause, to 

· prove the amount due upon the note a.nd mort-
gage made by her in a sum exceeding $3600. 
which sum the petitioner is informed includes the 
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Ivy Street job, Schoolmacher job and Becking .. 
ham job. 

10. Petitioner is now informed that she has 
a just and legal defense to the complainant's pro-
ceedings a11d therefore prays that the complain-
ant be restrained from proceeding further in this 
cause, until the further order of this court; 
that this petitioner be permitted to file an An-
swer without oath, setting forth all of her de-
fenses to the complainant's Bill and that she 
have such relief as your Honor may think equita-
ble and just. 

WALTER A. BEERS, 
Solicitor of Petitioner. 

STATE OF NEW JERSEY,, } . ss 
CouNTY OF EssEx. · 

Lucy BEISLEY, of full age, being duly swor11 
according to law, upon her oath deposes and 
says: 

1. I am the petitioner in the foregoing peti-
tion named. I have read the same and am 
familiar ,vith the contents thereof, and the mat-
ters and things therei11 contained are true. 

L,UCY BEISLEY. 

Sworn and subscribed to before me 
this 7th day of May, 1927. 

JOSEPH J. Q ·UINN, 

Master in Chancery of N. J. 
' ·-" 

lf • ' 
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Exhibit-Affidavit of Georg·e Beisley ·. 

STATE OF NEW JERSEY, 1. 
C E. . f ss. OUNTY OF SSEX. 

GEORGE BEISLEY, of full ag·e, being · duly sworn 
according to law, upon his oath deposes and -
says: 

1. I have read the petition of my mother, 
Lucy Beisley. 

2. I understood at the time my mother ex~ 
ecuted the mortgage ref erred to in the petition, 
that she was guarantying payment for materials 
delivered to 11 Ivy Street, Ne,vark, N. J. but 
did not understand that she was to guarantee 
payment of materials to be delivered on my 
Schoolmacher or Beckingham jobs. The School-
macher job ,vas commenced December, 1926, 
after the execution of the mortgage. 

3. I did not question the acts of the com-
plainant or its attorney, at the time the mortgage . 
was executed by my mother, but relied entirely 
upon them to draw the papers, so that they would 
set forth our true i11tentions. 

4. I did not kno,v why the note ref€rred to 
was m.ade for more than $2200. and did not ask. 
The complainant knew I had not yet, secured the 
Schoolmacher contract, at the time the note and 
mortg ·age were executed, so that I thought the 
complainant included this sum in the note which 
I made, so that I would feel obiigated to pur-
chase my materials from them, should I secure 
it. I several times, after the subpoena was is-
sued to my mother, called at Mr. Beer's office. I 
never informed Mr. Beers that there was any 
paper other then a mortgage executed, but my 
mother. I did not tell him that the mortgage 

10 · 

20 

30 
' . 

was given as collateral security for a note. I did 40 
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not tell Mr. Beers that the note was executed be-
fore I had a contract for the Schoolmacher or 
Beckingham jobs. I did not give Mr. Beers this 
information because I thought that it made no 
differ~nce, both my mother and I have signed a 
note for $4400. 

GEORGE JOHN BEISLEY. 

Sworn and subscribed to before me 
this 7th day of May, 1927. 

JOSEPH J.· QUINN, 

Master in Chancery of N. J. 
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Exhibit-Memor~ndttm of V.-C. Berry. 

Exhibit -. 

COURT OF CHANCERY OF NEW JERSEY 
Chambers of 

MAJ A LEON BERR ,Y 

Vice Chancellor 
10 

Toms River, N. J. 
May 24, 1927. 

In the matter of the application in the above 
cause for permission to file an answer out of time, 
this is to advise you that the motion will be de-
nied, as it clearly appears from the moving 
papers that there is at least $2200 due on the 
mortgage, the only question -being as to the 
amount of the encumbrance. 

I think, therefore, that the complainant should 20 
be permitted to enter his decree pro conf esso 
and take a reference to a Master for the purpose 
of determining the amount due. 

I am returning to Mr. Beers copy of petition 
and affidavit. 

Yours very truly , 

MAJA LEON BERRY, 
Vice Chancellor. 

80 
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Arthur W . Cross, Law Printer, 55-57 Lafayette Street, Newark. N. J. 

New Jersey Court of Errors and Appeals. ______________ , ... 

Between 

ELIZABETH SASH, DooR & SuP-
PLY. CoMPANY, a New Jersey 
corporation, 

Complainan.t-Appellee, 

an.d 

LucY BEISLEY, et a.l., 
Def en.da1it-Appellant. 

Ort Bill, Etc . 
On Appeal 
from the 
Gou.rt of 
Chancery .. 

BRIEF OF APPEL ,LANT. 

Statement of the -Facts. 
This appeal is brought to review an orcler in 

Chancery advised by Vice-Chancellor Berry ( p. 
13) overruling this appellant's exceptio11s (p. 10) 
to a master's report (p. 7). 

The con1plainant filed its bill to foreclose a 
mortgage given b·y the appellant as a surety for 
her son for the purpose clearly expressed in tl1e 
mortgage in tl1e following words: 

"Whereas. George Beisley ( so11 of Lucy 
Beisley) is justly indebted to the party of 
the second part in the sum of $4,400 la,vful 
money of the United States of America, se-
cured to be paid by his 11ote b·earing -even 
date with these presents and due three 
montl1s from date with interest at the rate 
of 3% per annum. 

NO\V TH .IS INDENTURE vVITNES-
SETH th~t the party of the first part for 
the better securing the payment of the said 
sum of money mentioned, etc.'' 

On the date the note bears. date, lik:ewise the 
mortgage (there is no ·evidence to the contrary), 
the mortgage was signed, acknowledged and de-
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livered to the complaina11t on the same day (p. 
82). The complainant recorded the mortgage 
December 2, 1925 (p. 82). On the day of delivery 
of the note and mortgage, the son, George Beis -
ley, owed the complainant $4,279.13 (Stip ,ulation, 
p. 24). · 

Under a contract for delivery of building ma -
terials by the complainant to the son, George 
Beisley, made before the note and mortgage were 
signed, and under which contract $50 worth of 
material had been delivered, George Beisley re -. 
ceived material of the value of $2,718 (Stipula-
tion, p. 23) a11d later, on another contract, be-
came indebted for · a balance due in the sum of 
_$699.30 for deliveries commencing April, 1926, 
to a certain Beckingham job• (p. 23). 

None of the defendants filed a11s,ver to the com-
plainant but the matter was ref erred to the 
master under decree and order ( p. 5). '' Further 
ordered, that said master take the proofs of com-
plainant and defendant Lucy Beisley with re-
spect to the amount due on said mortgage upon 
notice to the several defendants.'' The master 
found, ''That the mortgage (p. 8) of $4,400 was 
given by the defendant, Lucy Beisley, to the 
complainant to secure to the complainant not -
only the then present debt of her son, George 
Beisley, but was to secure for her son, George 
B'eisle3r, further credits of approximately $2,-
000. '' The report does not make clear how the 
master made his calc11lations. His schedule (p. 
9) annexed to tl1e report, sets up a renewal note 
of the original $4,400 note signed by the son, 
which renewal note was not signed in the 
mother's presence (p. 73). 

~'A When the ,note came-the day tl1e 
note ,vas due, or it mig~11t l1ave been the day 
or two prior to the due date, I went out to 
the job and sa,v George on the job.'' 
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Not only ,vas the note signed without her being 
present, but there is no evidence on the part of 
the complainant that the mother ever knew any 
renewal notes were signed. Her testimony ( p. 
76): 

'' Q Were you asked by the Eliza beth 
Sash, Door and Supply Con1pany, or your 
son George, if they could extend the time of 
payment on the , note after the day it ,vas 
due~ A No, sir. 

Q Did George ever confer with you as. to 
payments made on any of the notes 0? A No, 

• sir. 
Q Do you l{now ·a11ything that happened 

with respect to deliveries of materials, or 
payments of any kind, made to the Elizabeth 
Sash, Door and Supply Company, after the 
date the mortgage was executed? A No, 
sir; 11ot a word.'' 

And her son testified ( p. 50) : 
''Q 1When the note came due three 

months later you p,aid it by giving another 
of your 11otes, is that correct? A It is cor-
rect. 

Q Did you ask: your mother whether or 
not she wo11ld consent to an extension of time 
of payment or guarantee or if she would 
guarantee payment of the renewal note? A 
No, I did riot. I never bothered her after 
the mortgag :e was signed. I 11ever consultccl 
her. I took it in my o,vn l1ands.'' 

The mother's testin1ony is. that, first ass11ming 
the initiative a representative of the complainant 
called at her home ,vhere the son did not live and 
asked her to help her son to the extent of guar-
anteei11g $1,200 and that later she ·was induced to 
guaranty $2,200 (p. 37). 

'' So we spoke it over a11d I said, 'No, that 
is an awful lot of mo11ey to work for-it took 
me all my life,' but they botl1 said, 'We will 
stand i11 back of George and we ,vill see that 
he clears out all right. We 011ly just want 
your guaranty for a little accou11t, just to 
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back him up.' I said all right if that is all 
you want a credit of $1,200, I. will l1elp my 
son, but when I got down to the office of Mr. 
Marder tl1ey figures it up and it amounted 
to about $2,200, so I said, 'well $2,200 is an 
awful lot of money,' and he says, 'Don't 
worry, he will clear himself out of it.' '' 

This mother's testimony throughout indicates 
she has no business mind and has a poor expres-
sion of thought, and though the petition for leave 
to file an answer (Exhibit, p. 89) made before the 
decree under ,vhich the matter was heard by the 
n1aster, indicates that she informed her attorney 
(myself) wl10 dre,v the petition, that the mort-
gage sho11ld only have been for approximately 
$2,200, that was not what she meant. By agree-
ing to guarantee $2,200 what she meant was what 
she said in her o,vn words at the hearing ( p~ 38) : 

'' Q Did you know the amount the mort-
gage was made for 1 A Well, by the way 
they told me it was made for $2,200. 

Q Did you see the amount of it before 
yo11 signed it! A They put down $4,400 
provided they got the $2,000 from the Ivy 
street job and they would deduct that from 
the note; that is the way they p11t it to me.'' 

Tl1e son explains the variance betwee11 the ac-
tual debt of $4,279 and the note for $4,400 (p. 
48): 

'' Q vVhy was the note made for $4,400 °? 
A I do not know unless they did not get 
tl1eir $2,000 check yet, their being on the 
safe side. 

Q1 Y 011 mean it included all 1 . A It in-
cluded all my bills, n1iscellaneous and the 
Ivy street job. It ran in the neighborhood 
of $4,200 and some odd dollars and they 
made it $4,400 so they ,vould have enougl1 
for themselves.'' 

• 



The $2,000 was paid · on the indebtedness in 
Decen1ber, 1925 (p. 51.). 

'' Q Did you instruct Lowy & Lowy 011 

])ecember 22, · 1925,. to pay tl1e Elizabeth 
Sash, Door & Supply Company $2,000 out of 
the money vvhich was due on 11 lV)T street? 
A I did.'' 

When tl1is first r1ote, originally for $4,400, came 
due $1,000 was paid · to the complainant. 

'' Q I sl1ow you a check: dated February 
6, 1926, to the Elizabeth Sash, Door & Supply 
Company for $1,000. Was this paid on ac-
count of the indebtedness which was orig-
inally represented by the note of $4,400? A · 
It was.'' -

Tl1at renevval note sl1ould have been for $1,400 
and not $3,400 as it was a~t11ally n1ade for (Ex- . 
hibit P. 3, p. 83). ,vhy the .son did not object to 
l1is not having that credit of $2,000 011 the note · 
is clear from his testimony under cross exan1ina-
ti O 11 ( p. 61) : 

'' Q Then, l1ow is it tl1at all of these re-
n~,val notes are i11' excess of $2,200, which 
is the difference bet,veen . $4,400 and $2,000 ; 
,vere signed by you after this $2,000 pay-
ment was made through Lowy & Ijo,vy? A 
Well, I have · signed the notes as long as the 
'Sash' -renewed them. I 11ever ql1estio11c(l 
them conce-rning th .e notes, and I kept right 
on figuring as they ,vere delivering . materials 
to me, they were l{eeping on adding them 
right on the notes.'' 

Tl1is testi1nony refers to tl1e new jobs lie 
started on Easter11 Parlrvvay, where the rnaterials 
totaled $2,700, arid the Becl{i11gl1an1 job also. Tl1e 
stipulations have already bee11 referred to sl1ow-
ing this to be so. -,Vl1at did tl1e son. care i11 ,vl1at 
amo1111t tl1e r1ote vYas made for? 1-Ie ,vas 11ot · 
tl1ink:i11g of his motl1er 's liability. I-Ie did o,ve 
$3,400 at tl1e time the note can1e d11e as an addi-
tional $2,100 ·,vortli of 111aterials l1ad bee11 deliv-
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ered · to him dui·ing the time the first note of 
$4,400 was running (Stipulation, p. 23). I have 
already quoted the testin1ony indicating that the 
mother ,yas not present and did not know this 
re11ewal note was signed, so that there was no 
binding effect on her by this peculiar arrange-
ment made witl1 the son. Her liability is under 
the original note and sl1e can insist upon the 
credits being made which were not give11. 

On the next renewal note the son paid $'450.17 
(p. 52), of wl1ich·$50.17 was applied as interest 
( which the con1plainant l1ad a right to do), so 
that the next renewals a11d the last one also (Ex-
hibits C. 3, C. 4 and C. 5) in so far as tl1e n1other 
is concerned, should be for $2,000 less than they 
were made for, tl1us making her liability $1,000 
plu .s interest. These renewal notes are ref erred 
to simply to show how the complainant came into 
possession of the son's note for ·$3,000 with which 
the n1other had nothing to do whatsoever, and 
whicl1 renewal note the master set up as the 
complete schedule of accounting in his report. I 
also ref er to the renewals to show how the $2,000 
credit was left out between the son and the com-
plai11ant. Even -the Vice-Chancellor _ in overruling 
the exceptions to the report recognized that the 
complainant's rig ·ht came u11der the original note 
oply (p. 20). ''The original note, however, was 
never surrendered :and the subsequent notes exe-
cuted by the defendant's son indicate that they 
were taken merely as collateral to tl1e original 
i11debtedness. '' And if that be so, the master 
had no rig-l1t to set up the re11ewal 11ote as a 
schedule. 

The preside11t for the complai11ant concern, the 
011ly person present at his attor11ey's office whe11 
the arrangement ,vas made (vvith the exception 
of the 111other and so11) testifies (p. 24) that the 
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so11 owed $4,279.13 when the note and mortgage 
were signed was all, not part, secured by tl1e 
mortgage (p. 25), bl1t says that future deliveries 
,vere also to be sect1red. That if the son paid 
(p. 26) $2,000 then the indebtedness could again 
be increased by crediting any new accounts. Thus 
tl1is calcl1lation: the i11debtednes of $4,279.13 be-
ing reduced to $2,279.13 after $2,000 was paid a 
month after the- transaction of November 21, 
1925, became effective, that left · $'2,120.87 for 
fl1tl1re credits. ( Those two sums total $4,400.) 
And i11 face of the written provisio11 of the mort-
gage the complainant contends further (p. 34): 

'' Q Do )'Our bool{B also s11ow tl1a t tl1erc 
,vas a surplus credit to Beisley's account of 
$2,120.87 which you did not transfer to any· 
account until March 30, 1926, and on that 
date you applied that · credit to the 39 East-
ern Parkway account-is tl1at correct1 A 
I tra11sferred it that day; yes, sir.'' 

That was O11e month after the note ca111e due 
which tl1e n1ortg ·age was giver1 to secure and 
even tl1at, co11tends the complai11a11t, did not 
extingl1isl1 tl1e son's surplus credit, for althougl1 
the - job to which the transfer was made create<l 
an indebtedness of $2,718.26 (p. 23) having re-
cei·ved n1oney other tha11 this complainant'R RO-

called surplus, by crediting that sum of $2,120.87 
in ft1ll it n1ade an overpayment on this job (p. 
30). 

'' Q I-Ias tl1e credit balance be·e11 eate11 up 
entirely~ A It was-. After the JiJastern 
Parkway job was completed, less otl1er 
credits received, left a credit balance of 
$185.42.'' 

Tl1at st1n1 was then . again take11 to appl} r on 
other items a11d at that must have bee11 ever 
after 11arch 30, 19,26, ,vhich was over a mo11th 
after tl1e original 11ote can1e dl1e. 

'' Q rrhat credit balance of $185.42, ,vas 
tl1at eaten up ir1 any ,vay1 A That was 
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transferred to the general account and that 
,vould take in some of the miscellaneous ac-
count of $78.41, and there was a 'N. G.' 
check of $32 .. 48 and there was a bala11ce on 
the Chapman job of $699.30. '' 

That being the conditio11 of the acc0unt for 
Eastern Parkway job on March 30, 1926 (an 
overpayment of $185.42), on April 14, 1926, the 
president of coip.plainant corporation had the 

· san1e bookk~eeper give him the amount due on this 
job (p. 36), who then dictated and drew up a 
stop-notice addressed to the owner to withhold 
$2,560.81 (Exhibit D. 2, p. 86) which he had 
served on owner's attorney (p 35). The books 
seem 'to be meaningless. Apparently if they col-
lected on that notice the account would again be 
''juggled'' so that surplus would have been put 
to another j~b under . a plan to.•keep mother 
liable on job we do not get paid for. ca: And so 
the complaina11t in tts own way disposed of the 
$2,000 paid in December, 1925. · 

I. 
An agreement to charge a surety must all be 

in writing and cannot be aided by parol evidence. 
A surety's obligation, being assumed withol1t 

. . 

pecu11iary compensation, the . obligation cannot 
be extended by implication or constrl1ction a11d 
is strictly co11strued. Niore so here, being 
drawn b·y the complainant's attorney without 
the mother having any advice whatsoever. That 
contract says, '' G-eorge Beisley is indebted i11 
the sum of $4,400 secured by l1is note.'' The 
evidence that future credits also were secured 
and that fi11ding by the n1aster, sustained hy the 
Vice-Chancellor, contradicts that writing. The 
dictionary defi11es ''debt'' as '' tl1at whicl1 one 
o,ves another; money; goods or services one is 
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bound to pay another'' and adds the legal accept-
ance as '' Debt is a form of money due whether 

' by certai11 and expressed agreen1ent or as estab-
lisl1ed by a court as a debt of record~'' 

In Plyrnou .th Town ,sh.ip · v. Larksville, 110 Atl. 
801, the Court said : 

'' 'Debt' is used often interchangeably 
with the word 'liability.' The latter has a 
wider imp ·ort and includes every kind of 
ob1igation, even unascertained, as. distin-
g·uished from 'debt' in that the latter are 
ascertained and determined.'' 

In Lachma1i v. Block, 28 L. R. A. 255 (Iowa), 
17 Southern 153, tl1e Court sustai11ing a surety-
ship as follows: '' I agree to become surety for 
$1;000, '' said that where there is 110 designation 
of the past, present or future debt the obligation 
will not extend to debts created in the f11ture. 

In II off m.a.n v. Laurie, 3 L. 259, there was an 
agreement as follows: - '' This is to certify that 
I, Jacob Hoff1nan, do become surety for Abra-
han1 Van Camp on a note of $60.'' The Court 
there said: 

''It does not a11pear to whom Hoffman 
became suretv. Laurie's name is not in the 

a/ 

i11strument. As it is a promise to pay the 
debt of a11other the promise n1ust all be i11 
writing. Parol evidence cannot help.'' 

I a1n ,vell aware of tl1e cases Bell v. Flem .ing, 
12 l~q11ity 13; Ca.rnpbell v. Perth Arnboy S'hip-
b1,t.ildi11, .. q Co., 70 Equity 40, and other cases to 
,vl1ich the complai11ant 's co11nsel " rill refer a11d to 
w11icl1 I ref er later on in another point, whicl1 
cases hold that the p11rpose for ,vhich a n1ortg·age 
is given can be explai11ed by pa1;.ol. But all of 
those cases deal ,vitl1 a mortgagor and a mort- · · 
g~agee and not with a surety who must be hound 
by his writing~ alo11e, unaided by parol evide11ce. 
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II. 
Parol testimony cannot enlarge upon any con-

tract in writing-suretyship or otherwise. 
I11 Bell v. Flern .ing, 12 Equity 13, a mortgage 

was made for $100,000. $38,000 was owed at the 
time the mortgage was drawn and the balance to 
be advanced. The Court there said : 

'' The objection that parol testimon·y is not 
compete11t for the purpose of showing that 
the n1ortgage ,vas executed and intended to 
secure a debt different from that expressed 
in the mortgage, was particularly noticed by 
tl1e Vice-Chancellor in the case of The B·ank 
of Utica v. Finch, 3 Barb. C. R. 297. Its ad-
missibility ,vas properly sustained, on the 
ground that it was offered, not to contradict 
the written i11strument but to show the pur-
pose and intent for which it was executed. 
But this objection must necessarily have been 
considered in every case where the validity 

. of a mortgage for future advances has been 
sustained.'' 

Much emphasis can be laid on the last sentence. 
The parol testimony sho·ws the purpose but does 
not enlarge upon the consideration secured of 
$100,000. So that case is not in point. 

The parol testimony, te11ding to prove the 
mortgage secured anything n1ore than $4,400, 
which the son was indebted for, would enlarge 
upon the contract. That is contradictor~y. That 
i11 effect is equivalent to an agreement to execute 
a new mortgage. It is true that a mortgage -
give11 for a specific debt can, by agreement be-
t,veen the parties, be held as security for a11other 
debt after the first has been paid, but not before 
it is paid. It does not alter the writi11g. It is a 
new agreeme11t betwee11 tl1e parties arid riot a 
co11tradictor;T sta te111ent s11cl1 as ,ve deal ,vith 
here wl1ere the writing secures $4,400 a11d the 
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complainan.t -asserts a contemporaneous agree -
ment by parol made at tl1e same time to the 
effect that future credits were also secured. 

So in Campbell v. Perth Amboy Shipbu.ilding 
Co., 70 Equity, page 40, where eertain notes were 
given and secured by a mortgage. Liater some 
,vere paid and the mortgage, by agreement, was. 
held to secure new notes made later on. The 
Co'urt said: 

'' That it is quite competent for the parties 
to 11se. the m~rtgage for a security other than 
tl1at mer1tioned in it, is entirely clear an~ 
authoritatively settled. 

'' O·ur courts have g·one so far as · to '-hol<l 
that a mortg·age given for money loaned, 
wl1ich loan has been rep -_aid and the mortgage 
delivered up to the mortgagor, may be rede -
livered for a11other and distinct loan and be 
entirely valid between the parties and as 
again .st all other parties except ir1ter·veni11g· 
encumbrancers. '' 

This case also lays dowr1 the rule perrni.tting 
' . 

the p11rpose of a mortg·age to be shovv11 (but not 
as to a surety) a11d is likewise distinguished 
fron1 the case i11 consideration because the refer-. . 

ence is to s-ubsequent agreements. The Court i11 
tl1e case last cited states the rule b11t 11ot the 
reaso11 for it. 

TVigmore 01i Ev 1idence, Vol. 5, page 2441, ,vel1 
expresses the reason : 

'' A transaction subsequent in time must 
always be a separate transaction. Tl1e rule 
of exclusion can only apply to negotiations 
contemporaneous in time, or prior but in -
cornplete. If, for example, a document is 
executed July 1st it may emb_ody the final 
a11d exclusive result of 11egotiations before 
a11d up to that date but a transaction on 
August 1st must be a separate 011e. '' 

_ In ICapalzinski v. S 1it1iisk 1i, 91 Eq11ity 524, the 
Court l1eld tl1at a ,vholly or partially satisfied 

. ... 
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mortgage (110 surety involved) may be a security 
for a f11ture or other debt. That is another case 
permitting parol evidence of the purpos .e for 
whicl1 a mortgage is held but certainly the mort-
gage cannot secure a future or other debt at the 
same time (this is important) that no part of tl1e 
original debt has been paid. 

Fidelity cf; Deposit Co. v. Poe, 114 Atl. 713. 
Wl1ere a11 agreement which was secured became 
extinct, a surety not assenting to a subsequent 
contract cannot be held tl1ereafter. 

To remove the case under consideration from 
tl1e class l1ere discussed, the complainant at-
tempted to avoid the fact that it was actually 
pointing out to the Court a contemporaneous 
verbal agreer11ent to guaranty furtl1er credits in 
addition to tl1e $4,400 old indebtedness by an 
effort to show tl1e $2,000 payme11t under ques-
tion was credited. This the effort (p. 26) : 

'' Q How was the sum of $4,400 arrived 
at 1 A The sum of $4,400 ,vas what was 
due on the books at the time and if I ren1em-
ber correctly, the amount of additional con-
tracts that l1e was interested in placing for 
future deliveries with our company.'' 

But if that could be believed what is to be 
done witl1 all tl1e testimony about the surplus 
credit f The testimony ( see discussion of facts) 
that after $2,000 was paid upon the $4,279.13 
there was left a surplus later to be credited of 
$2,120.87. Further, if that testimony just quoted 
is for tl1e Court to inf er that payn1ent for mate-
rials under th·e new contract ,vas to be paid for 
in advance and that, tl1eref ore, over $6,000 was 
due (president's testimony, p. 6) and the ar-
ra11gen1ent shown by parol is supposed to be to 
the effect tl1at the contract ,vas to be binding · 
011ly after the debt was reduced to $4,400 by 

• 
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payi11g $2,000 on account, then I say that · is 
contradicted first by the order blank for the 
111aterials (Exhibit C. 8, p. 85)~ ''Payments will 
be made in full within four months from date.'' 
Second, by the stop-notice which was s.erved on 
this job for $2,560.81 (Exhibit D. 2, ' p. 86). 
Third, by complainant's books that the surplus 
whicl1 they had on their books of $12,120.87 ·(after 
the debt of $4,279.13 was reduced by $2,000) was 
tr 'ansferred to this job March 30, 1926 (p. 30). 

· There is one other arrangement ,vhich sl1ould 
be discussed whicl1 the complainant might con-
tend will let in parol evidence so that the $2,00(} 
credit could be disposed of without crediting it 
upo11 the original note. That is, that the ar -
ra11gement did not become binding to secure 
$4,279.13 but that the papers were all held i11 
·escro,v to become binding to sec11re $2,279.J 3 
after $2,000 was paid and that tl1e note · ,vas 
therefore for $4,400 so tl1at future advances coultl 
be made for the bala11ce. There is no testimon ·v · ., 
that onl~y part of the old acco11nts ,vere sec11red. 
In fact, tl1e con1plainant 's testimony is to the 
.contrary. Lammerding, tl1e president, the onI-y 
one who 1nade tl1e arrang ·err1ent, said it secured 
$6,000, whicl1 was the full arnount of th e olcl ac-
counts and the future credits · (p. 26). (Mortgage, 
however, does not state so.) No one testified that 
tl1e papers ,vere l1eld in escro,v a11d the evidence 
is that tl1e n1ortg·ag·e. was not only accepted but 
actually recorded before the $2,000 . was paid. 
Moreover, tl1e mortg·age · is. not the only instru -
n1e11t under co11sideration. The 11ote says, '' ·value 
Received'' (p. 72). If the parties were not 
bound by the arra11ge111e11t until December 22, . 
1925, when the $2,000 ,vas paid, I asl{ cou11sel 
i11 his brief to point out the testimony, not the 
inference to sustain sucl1 a con ten ti 011. The testi -
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money of the preside11t who made the arra11ge -
m.e n t ( p. 2 6 ) : 

'' Q And ,vas Mrs. Be .isley told what this 
was fort A I do not remember. Yes, I 
do remember, the note was received the same 
day the mortgage was made up a11d she was 
told that the mortgag·e was given to secure 

. additional materials besides that which 
George Beisley or George Beisley & S011, 
o,ved to our company.'' 

That of itself brings this case within the rule 
discussed, if the complainant's president is to 
be believed, that the arranement was security 
for old accour1ts of $4,279.13 and a verbal con -
temporaneous agreement to secure other money 
but $2,000 was to be paid later on. 

The takir1g of the n·ote also changes _ the aspect 
of the case somewhat as is point~cl out in ,vig -
more on Evide11ce, Vol. 5, p. 335. 

'' The rule 011 varying a document takes 011 
an altogether peculiar aspect when applied 
to agreements collateral to a negotiationable 
instrument. The person, amount and time 
must be contained in a negotiable instrument 
a11d other terms must not be adverse to un-
hindered transfer. How far can parties 
the ref ore modify their personal agreem .ent 
* * *. The " 1riting is final as to time, per-
son and amount. There are two rules. As 
to variable or expressed terms no extrin -sic 
,evidence can avoid enf orceme11t. As to fixed 
or implied terms they can be. An extri11sic 
agreen1ent as to the mode and amount of 
payme11t 11111st be by that test i11eff ective 
si11ce the p·arties have expressly dealt with 
those matters in the i11strument. '' 
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III. 
Consideration which is expressed to be for a 

specific claim cannot be contradicted by parol. 
The co11sideratio11 is not stated merely $4,400 

but specifies what it represents-security for a 
debt of George Beisley and makes reference to 
the note. I will not again recite the facts in 
full. This rule is well stated in 10 R. C. L. at p. 
1044: 

'' The rule permitting the true considera-
tion of writte11 contracts to be inquired into 
by parol evidence does not apply where the 
statement in the co11tract as to the considera-
tion is more tha11 a mere receipt or acknowl-
edgment of payment, and is of contractual 
nature. ,If the consideration is expressed 
merely as a recital of a precedent or con-
temporaneous fact, parol evidence is receiv-
able to prove that the recited fact is -11n-
true, and that the recited consideration has 
not been paid at all, or has been paid on a 
different account; but if the instrument 
states a contractual consideration, parol 
evidence is not admissible to vary or con-
tradict the consideration expressed.. Accord-
ingly, oral evidence is inadmissibly in a case 
where a co11veyance expressly recites that it 
is made for the settlement and release of 
specified claims. Thus the co11sideratio11 for 
a release by an injured employee to his 
employer, expressed as being 'in considera-
tion of the employer's agreement to pay 
physicia11 's and hospital charges' a11d a 
specified cash payme11t to tl1e employee, is 
contractual so that it canr1ot. be contradicted 
by parol. '' 
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IV. 

T·he proofs must be confined to the allegations 
of the bill of com.plaint. 

The bill of complaint says (p. 1), ''On No-
vember 27, 1925, George Beisley being indebted to 
complainant in the sum of $4,400 executed to it a 
note of that date to secure that sum payable on 
February 27, 1926, with interest at the rate of 3% 
per annum.'' 

On this statement in the bill the complainant's 
proof must be limited to proof in what sum tl1e 
son was indebted -on that · date, which at best if 
not $4,279.13 was $4,400, the account being stated 
at $4,400 probably for interest, the account being 
an old one. - All payments after that date must 
be credited. If the complainant wanted to show 
not only that the son was indebted but that the 
mother, a surety, agreed to permit the mortgage 
to be held for other obligations after such indebt-
edness on November 27, · 1925, was reduced, the11 
that sho11ld have -been set forth in the bill. The 
mother would have bee11 put on notice and then 
filed her answer so that the matter ,vould have 
bee11 heard in open court and not on a reference 
,vhich practically gave a master in chancery the 
povvers, of a vice-chancellor to test the credibility 
of vvitnesses as against each other, notwith-
standing his po,vers under the rules respecting 
foreclosure references are intended to be limited 
to a .recording of dates an.d fig11res. It is practice, 
vvhere references are for sucl1 purposes, for the 
complainant to select his ow11 master for this 
very reasor1. Tl1e master being directed under 
the order to take proofs of the complain .ant and 
def enda11t, he could not consider a11y proof not 
witl1i11 the allegatio11s of the bill. His d11ty was 
as expressed in the conclusion hereafter. 



r 17 

Conclusion. 
It is therefore contended for all the reasons 

set forth that the debt, ,vl1en the arrangement 
was made, November 27, 1925, was secured by 
the mother's mortgage. That debt was enlarged 
to $4~400. After that date $2,000 ,vas paid 
December 22, 1925, $1,000 on February 6, 1926, 

' · and $400 on May 8, 1926. The balance due the 
complainant is $1,000 with interest. The master's 
report and his schedule should have so stated. 
The order overruling the exceptions . to the 
master's report should be reversed and the record 
remitted with instructions to the Court of Chan-
cery to enter a decree in accordance with the 
amount due. 

Respectfully - submitted, 

WALTER A. BEERS, 
Counsel for Appellant. 





Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors· and Appeals 

Between 

ELIZABETH SASH, DooR & SuP- _ 

PLY COMPANY, a N e,v Jersey 
corporation, 

C omplairi .ant-A ppellee, 

and 
Lucy BEISLEY, et al.:, 

Def ert,dants-Appellants. 

On Bill, etc. 

On Appeal 
from the 
Gou.rt of 
Chancery. 

BRIEF ON BEHALF OF COMPLAINANT-
APPELLEE. 

This is an appeal from an order advised by 
Vice-Chancellor Berry (p. 13) overruling the ex-
ceptions of the defendant-appellant Lucy Beis-
ley (p. 10) to a master's report in foreclosure 
( p. 7). . 

Statement of F-acts. 

The suit was to foreclose a mortgage given by 
the defendant Lucy Beisley to the complainant 
to sec11re th -e indebtedn _ess, · past and future (at 
the time of the giving of the mortgage), of l1er 
son, George Beisley, to the complainant. 

Defendant Lucy Beisley, being out of time for 
the filing of an answer ori her petition in this 
ca use ( pp. 89-94), p-rocured a11 order to show 
cause why she should not be p-ermitted to file an 
answer. Said order to show eause was argued 
before Vice-Chancellor Berry, who wrote the fol-
lowing memorandt1m, by ,vay of letter to counsel 
(p.95): 

''In the matter of the application in the 
above cause for permission to file an answer 
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out of time, this is to advise you that the 
· motio11 will be denie ·d, as it clearly appears 
from the moving papers that there is _ at 
least $2,200 due on the mortgage, the only 
question bei11g as to the amount of the en-
cu.mbrance. · 

'' I think, the ref ore, that the complaina11t 
_ sl1ould be permitted to enter his decree pro 
conj esso and take a reference to a master 
for the purpose of determining tl1e amount 
due.'' 

And thereup -on the decree pro confesso (p. 5) 
,vas entered, which contained also the order of 
reference, above mentioned. 

The Master's rep-ort (p. 7), dated October 28, 
1927, so far as pertinent, reads as follows: 

''No f orn1al answer ,vas filed in these pro-
ceedings by the defe11dant, LUCY Bl£ISLEY, 
but the defense sought to be interposed may 
be gleaned from an examination of the peti-
tion and affidavit filed by LUCY BEISLJ£Y 
upon an application to p-ermit -her to defe11d 
this proceeding·. This in short is a plea of 
payment and the evidence -sought to b,e ir1-
troduced was that Mrs. Beisley did not in-
te11d to sig·n a mortgage for Four Thousand 
-JTour .Ht1ndred Dollars ($4,400.00), but only 
intended to g·uaranty by her mortg·age an 
account not to exceed Two Thousand Tw_o 
I-I t1ndred Dollars ($2,200.00). St1cl1 a de-
f e11se requires the defenda11t to prove it by_ 
the greater " reight of the evide11ce. The de-
f e11dant, LUCY BEISLEY, has not estab-
lished to my satisfaction, by the greater 
weig·l1t of the evidence that she did not k110,v 
" 1hat she ,vas signing, and I, therefore, fincl 
tl1at the mortgage of F ·our Thot1sand ITour 
llundred Dollars ($4,400.00) ,vas give11 by 

- tl1e defenda11t LUCY BEISLEY, to the com-
plainant to secure to the complainant not 

-only the then present debt of her son, 
GEORGE BEISLEY, but was to secure for 
her son, GEORGE BEISLEY, ·future 
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cre ,dits of ap -proximately Two Thousand 
Dollars ($2,000.00). 

'' I further find that the credits have all 
been given by the complainant and that the 
complainant is entitled to recover tl1e amount 
d11e upon said mortgage, less the creclits d11e 
to GEO,RGE BEISijEY, and i11asm11cl1 as 
counsel has stipulated as to the aec11racy of 
tl1e books of the complajnant, I fir1d that 
tl1ere is due to tl1e complainant on its mort-
g·age for ·principal a11d interest 011 this day 
tl1e sum of Tl1ree Thousand Tv,~o Ilu11dred 
a11d Ten Dollars ($3,210.00). '' 

Tl1ere11po11 clef enda11t Lucy Beisley filed excep --
tions (p. 10) to the sa~d Master's rep -ort, which 
exce1Jtio11s ,vere arg·11ed before ,lice-Chancello-r 
Berry, resulting in the order appealed from, the 
opinio11 of the Vice-Cl1anGellor insofar as p•erti- _ 
11e11t (p. 20) reading as follo,vs: 

'' In the matter of ]~Jlizabetl1 Sash & Door 
Comp -a11y v. Beisley, I l1ave ex.ami11ed tl1e 

_ papers s11bmitted to me and co11sidered tl1e 
briefs filed by cou11sel a11d l1ave come to the 
co11clusio11 tl1at tl1e exceptions to the Mas-
ter's report should -be overruled and the 
lvlaster > s rep-ort co11-f1rrr1ed for tl1e rea -sons 
stated -by him. 
• 1-a-m convinced by the testirno11t,y that at 

the ti1-ne the rnortgage in questio11- ivas exe-
ctrled it 1iJas the i1iter;it1ion of the JJart·ies to 
secil,re 1riot 011ily p·ast rin,debtedrtess b1.t.l ftl.l'ure 
cred ,its to be alloioed by the corniplai1'"ian,t a11i-d 
. tha.t the tno.rtgage u;as 1in.tert.de.d -to secitre the 
1iote execit.teii it,z?on the date of the 1nortgage 
a1id drscribed therei11. and a1l rertezuals there .... 

-of. The origin ,al 11ote, ho,1Dever, ivas 1iever 
.. ,,-u.rr·efi,dered and th-e S'ttbseque1it ri.otes exe-
c1£.ted by the def en1da.1it 's s01i i1iflica.te that 
th·ey 1-Dere take111 rnerely as collateral t-o the 
origiri-al i1-i.debted1,less. The eviden,ce submit-

. tcd to show the pit-rpose of the mortgage ivas 
n,ot objection 1able 1under the Parol Evidence 
Rit.Zc. '' (Italics mi11e.) 

... 
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Up ,on reading appellant's brief in this ca11se it 
app ·ears that appellant has abandoned all other 
q·uestions and points other than a question of 
fa.ct, to ,vit: a claim or argument that the orig-
inal note and mortgage ,vere made for $4,400 
with the expectation that the $2,000 received 
from Niessrs. Lowy & Lowy on the Ivy street job 
vvere to be credited on this -obligation. 

Argument as to Facts. 

It is submitted that it clearly appears from all 
the testimony, including the testimony of the de -
fenda11t 's witnesses, especially tl1at of the son, 
George Beisley, that the facts of the case and the 
arrangements bet,veen tl1e parties ,vere as fol-
lo,vs : 

Tl1at in November, 1925, the son, George 
Beisley, owing to the complainant the sum 
of $4,279.13 and expecting to be able to af-
ford the complai11ant the payment of _$2,000 
on account, and "1a11ting also some additional 
credit ,vith the complainant for future jobs 
and deliveries, notabl:y the Schoolmaker 
( also called Scl1oonmalrer and Eastern 
Park:way) job, induced his mother, L11cy 
Beisley, to execute the mortgag·e in q11estion 
in order to secure the balance of the then 
indebted11ess after the expected $2,000 ,vas 
p•aid, and also to sec11re_ f11t11re credits from 
complainant to her son, Georg·e Beisle}r, 
notably because of tl1e Schoolmaker job. 

That the s11m of $4,400.00 was determined 
on to represent the sum of tl1e bala11ce of 
s11ch ·indebtedness (after the expected pay-
me11t ,vas rnade) and the credit for f nt11re 
obligatio11s and conseq11e11tly the son, George 
Beisle·y's note was g·iven for that amount 
and the mortgage in question recites that it 
was g~iven to secure said note. 
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At this -point it might be well to p,oi11t. 011t 

Home of the ineo11sistencies bet,veen the petition 
filed b:y Lucy B-eisley (p. 89) when she endeav-
·ored to. ob.tain pe-rmission of the eo11rt to file an 
a:ns,ve-r and l1er -testimony 011 the heari11g~ before 
the ~1aster. I11 her peti tio11 ( p. 90) she claims 
that s-he expe,cted to guarantee the payme11t of 
$2,200.00 for the Ivy street job. In l1er testi1nony 
(p. 38, 11. 15 to 20) she states that they macle the 
i11strume11t for · $4,400 ,vith the u11derstanding 
tl1at if the~y g·ot $2,000 from the Ivy street job 
(this ,vas the r)ayme11t from l\!Jessrs. I-'owy & 
I~o\YY )- they ,vo11ld deduct that from the note. 
Tl1e stip·ulatior1 (p. 22) sho,vs that i11 November, 
1925, Georg·e Beisle:y o,ved complaina11t the sum 
of $1,596.20 op miscellaneous accol1nts and the 
s11m of $2,682.93 011 the Ivy street, N e,vark, job, 
or a total of $4,279.13. It is evident, therefore, 
that eitl1er 011e or tl1e other of the stories is i11-
correct, for if the stateme11t ir1 the IJetitior1 tl1at 
sl1e i11tended or1ly to guarantee the Ivy street joh 
( a,111ou11ting to $2,682.93) to the exte11t of $2,-
200.00 ,vas trl1e, sl1e ,vould not have tes.tified as 
above pointed 011t ,vherei11 she admits liabilit-~y 
for the difference between $4,400 represe11ted b~y 
the note and m.ortgage and $2,000 received from 
tl1e I VY" street job. l\ioreover, · it is l1ardly IJrob-
able tl1at a tl1ree-month note a11d mortg·ag·e ,vould 
be JJroc11red to secure a $.2,000.00 IJayme11t tl1en 
sl1ortly to be made a11d whic11 ,vas made ,vell 
,vithi11 · the three-mo11th period. 

I11 l1er IJetition (p. 90, par. 4) she a .dmits that 
sl1e ,vas also asked to i11cl11de the Schoonmaker 
job a11d she also says i11 lier petitio11 that she 
refus ed so to do; it is s11bmitted that the follo,v-
ing· part of her an .s,ver on pag·e 38, lines 15, etc., 
is the tr11th: '' Tbe~y put down $4,400.00 provided 
tl1ey g·o t the $2,000.00 f ro111 tl1e I v~y street j oh,'' 
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and it is furtl1er submitted that the bala11ce of it 
'' they would deduct that from the note,'' was 
added by Lucy Beisley in an effort to minimize 
the charge against her. There should also be 
noted the variance between her petition . and the 
facts in that in her petition she states she en-
dorsed the 11ote, which was absolutely untrue. 

It sho11ld also be noted that in her petition she 
admits co11versations about future credits, and 
in her testimony ( p. 45) she at first denies such 
conversations, but then sl1e finally admits them. 

It is further submitted that the explanation 
(on bottom of p. 4 of ap ,pellant's bTief) of the 
variance between the then debt of $4,279.00 and 
the note for $4,400.00, is absol11tely ,vitho11t merit, 
for stati11g the acco11nt in any possible ,vay would 
not cause $4,279.00 to equal $4,400.00, arid the 
fact that the note was for $4,400.00 instead of 
$4,279.00 absolutely destroys appellar1t 's conten-
tion that the 11ote and mortgage were given to 
secure the tl1en indebtedness of G·eorg·e Beisley, 
and the fact that the payment of $2,000.00 ,vas 
shortly expected and George Beisley wanted ad-
ditio11al credits clearly proves that the note ancl 
the mortgage v\"'ere given to secure tl1e balance 
( after the $2,000.00 payment) and the future 
cre.dits~ 

At this 11oint it might also be well to point 011t 
a mistak:e in ap ·pellant's brief (p. 13), where it 
is stated that Lamn1erding, the preside11t of the 
complainant, stated that the mortgag~e se.c11red 
$6,000.00. Lammerdi11g 's testimon~y (p. 26, wl1ich 
is tl1e same pag·e as that stated in ap·pellant's 
bTief as authority for the alleged statement), 
reads as f ollo,vs: 

'' Q I-Io,i\1 was the sum of $4,400.00 arrived 
at f A The sum of $4,400.00 was what was 
due 011 tl1e books at that time arid if I re-
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me -mb ,er co,:itrectly, the amount of addition -al 
c-ontraets that h,e was interested in placing 
for future deliveries with our company. 

Q Less $2,000.00 that you would get in 
casl11 A Yes, less $2,000 .. 00. The books at 
that time ,vere s-ome·w·h·at more tha11 that-
$6,000.00 and some odd dollars. 

Q And ,vas lVIrs. Beisley told what tl1is 
,vas for f A I do not remen1ber. Yes, I do 
reme -mber, the 11ote was reeeived the same 
day the mo-rtgag·e w·as made Ul} an _d she ,vas · 

-told that the mortgag·e was given to secure 
additional materials besides that which 
George Beisley or George Beisley & Son, 
o\ved to ot1r compa11y. 

Q vVas it understood at that time that 
you · were to get $2,000.00 i11 casl11 A Yes, . sir • 

Q: A11d did you g·et tl1at $2,000.00 : in easl1 
later on °? A Yes, sir. 

Q N ovv, do yot1 remembe-r wl10 was pres-
e11t vvI1e-11 this 1nortg ·age ~ras executed ·1 A 
1:[rs. Beisley, Georg·e Beisley and myself. 

Q And sl1e sig11ed the mortgag·e A Yes, 
• sir. 

1\tfr. 11:arder: I offer i11 evide11ce mort-
gage 1111der foreclosure. (Received and 
marked 1£xhibit C. 2.) 
Q I-Iow vvas that 3% arrived at in the 

. note 1 A 3% ,vas arrived at for the simple 
reason tl1at he was to get the materials at a 
later date and we did not feel free to charge 
hin1 tl1e full 6% interest rate, d11e to the fact 
that the mateTials were 11ot delivered.'' 

It is submitted t,hat this testimo11y is in :full 
a11s,ver to the various a11d inconsistent conten-
tio11s made by appella11t in her brief ( p. 13). 

\\ 7ithout atte111pti11g· to cover all of the testi-
n10113r and evidc11ce, there are some other IJOi11ts 
,vl1iel1 11nquestio11ably prove that tl1e statement of 
facts l1ereinabove contained and summary· of the 
transactions betwee11 the p.arties, as above co11-
tained, are correct: 
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1. The fact that the $4,400.·00 note bore inter -
est at the rate of 3% is particularly cogent in 
that since about half of the account was owing, 
3% on the total was equivalent to 6% on the half 
o,ving, or was to be owing shortly. 

• 

2. The fact that all of the renewal notes 
(which were all made after the $2,000.00 payment 
from Messrs. Lowy & Lowy), did not · give 
credit for said $2,000.00 payment is by itself con-
vi11cing that the p,arties i11tended tl1e orig·inal 
mortgage to seeure also the future credits. 
Georg ,.e Beisley's explanation of that fact is ·very 
lame and is as follows ( p. 61) : 

'' Q Then, how is it that all of these re -
newal notes are in excess of t,venty-two hun-
dred dollars, wl1ich is tl1e difference between 
forty-four l1undred dollars and two thousand 
dollars ; were sig·ned by you after this tvvo 
thousand dollar payment was made through 
Lowy and Lowy 1 A Well, I l1ave sig·ned 
tl1e notes as long as tl1e 'Sash' . re11ewed 
them. I 11ever questio11ed them co11cer11i11g 
the 11otes, and I l{ept right on figuring as 
they were delivering materials to me, they 
were l{eepi11g on adding them right 011 · the 
11ote-s. 

Q vVho told you to · say tl1a t 1 A I 
dreamed that.'' 

3. The son, George Beisley, made the appii --
cation for tl1e future credits in connection with 
the so-called Scl1oonmaker a11d Eastern Park:way 
job 011 November 10, 1925 (Exhibit C. 8, p. 85), 
,vl1ich ,vas seventeen days before the execution 
of the $4,400 note and the mortgage, so that the 
an1011nt of the futl1re credits was pretty acc11--
rately determi11ed (see testimony also of G-eorge 
Beisley 011 pp ,. 65 an.d 66). 

4. George Beisley's testimony unq11estionably 
demonstrates tl1e trutl1 of complainant's story . 
Following are some extracts tl1eref rom: 
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On page 48 he· testifies 011 direct exami11a tion : 
'' Q What was the first said a.bo11t · the 

amo11nt you ,vould o,ve to the Elizabeth Sash, 
Door & S11pply Oomp ·any f A The amount 
,vas in the neig·hborhood of $2,200 that I 
,vo11ld o,ve to tl1e Elizabeth Sasl1, Door & 
S11pply Company. It ,vas n1ore tha11 ,vas fig-
11red tl1e day before at my mother's hon1e. 

Q Wl1~y do you say $2,2001 A Well, 
there was a miscella11eo11s item of $1,500 and 
some odd dollars and there vvas the Ivy 
street job of $2,600 and some odd dollars, 
a11d $2,000 coming to the Elizabeth Sash, 
.Door & Sur;,ply Compa1i ,y wl1ich ,vas not se-
cured by them as yet. 

Q ,,T as ~.11ythi11g me11tioned about secur-
ing· the Elizabetl1 s ·asl1, Door & S11p1Jly Co1n-
pany for the Schoonmal{er or Eastern Park~ · 
,vajT account f A There was. 

Q VVhat ,vas said about that f A They 
,va11ted me to pay for materials before I re-
ceived them and I could not see it. 

Q Diel they ,va11t that amo1111t i11cl11ded i11 
the 11ote? A That is ,vhat tl1ey tried to 
have. 

Q _])id yo11 or your mother agree tl1at tl1at 
cq11ld be p 111t in tl1e amou11t of the 11ote? 1-\ 
Not that I remember. 

Q Do you remember defi111itely? A No. 
Q ,Vl1y ,vas the note made for $4,400? A 

I do ·11ot kno,v u11less they did not g·et tl1eir 
$2,000 cl1eck yet, their being on the safe side . 

. Q Y 011 rr1ean it included all 1 A It i11-
cl11ded all m3r bills, miseella11eous a11d tl1e Ivy 
street job. It ran in the 11eigl1borl1ood of 
$4,200 and some odd dollars and tliey made it 
$4,400 so they ,vo11ld have e11oug'l1 for tl1em-
selves. '' (Italics mi11e.) 

On pag ·e 55, testifying about his first co11versa -
tio11s ,vith a representative of the complainant 
for tl1e purpose of proc11ring credit for the East= 
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ern Parkway-Schoonmaker job, his testimony is 
as follows- : 

'' Q At that time you k11e,v that the com-
plainant was getting two thousand dollars 
from Lowy and Lo,vyf 

Mr. Beers: I object. The record shows 
tl1at he did not get it that time. 

Tl1e 1/faster: What time f 
1\Ir. l\!Iarder: Whe11 Bergba11er got the 

m.011ey. 
A ,V ell, I k:11e,v th-ey ,vere going to get it. I 
didn't kno,v tl1ey ,vere going to get it as soon 
as tl1ey did. 

Q Y 011 ,vere co1111ti11g on t,vo tl1ousa11d 
dollars f A I was countin,g on two thou-
sa1id dollars. 

Q· A1i.d of cou,rse in trying to persuade the 
co1npla·ina11.t to give you , credit, you. u.sed that 
as a.n. a.rgitment, d'icln/t y·ou.? A Certainly.'' 
(Italics mine.) 

011 cross examinatio11 (p. 68) after bei11g force<l 
to admit tl1at he made a.n order in " rriting for the 
Sehoo11macher a11d Eastern Park~vvay job 011 No-
vember 10 (p. 65) he testifies as follows: 

'' Q Well, there was some conversation, 
wasn'l there, in Mr. Marder's office, about 
this mortgage guaranteeing the future 
credits f A Mr. Lammerding and myself, 
had a. conversation. 

Q In Mr. lVIarder 's office f A It ,vas. 
Q Y ouT mother ,vas present 1 A Right. 
Q ,, That ,vas that . c.onverstaion 1 A I 

tl1i11k: to guarantee a fut11re credit, ,vhieh to 
me ,vo11ld mear1 hardly anythi11g. 

Q 1)011 't give me impressio11s. Tell me 
,vhat ,vas saicl. A A gu.ara.ntee of fit.titre 
cred'i.t. 

Q Fiaving i11 mi11d tl1e Sel10011macl1er job 1 
1-\. Havi 1ng in/ 11ii1id the Schoon.macher job. 

Q I-Ie ,vanted yo11 to do that, didn't l1e? 
A Yes. 

Q And yoit . agreed to do that? A 1 -u·as 
satisfied if 11tiy rriother -ivou.Zd be. 
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Q Did ·you tur11 to ~your mother a11d· ask 
lier that? _i\ I ask:ed ·her, certai11ly. 

Q Wl1at did she say? A She did11 't see 
l1ow she could do it. 

__ Q And then she :fir1ally consented, didn't 
she? A · I don't thi11k~ she did. 

Q Q Are yo11 sure sl1e didn't ,,? A I 
c1idn 't see lH=~r do it. 

Q At least:, it was after that co1iversati0Jrt, 
tha.t she sif7ned· the mortgage, ivas11/t it?· A 
l~ight, sir." (Italics mine.) 

Parol evidence is admissible to .show the true 
nature of the transaction. 

I11 .Bell v. Flemi1ig's Exec ,utors, 12 Eq. p. 13, 
affirmed by~ the Court of Errors a11d Appeals 011 
IJag·e 491, it is held that a rr1ortgag ·e to secure 
future a.dva11ces is valid. · The opi11ion by \Tice-
Cl1a11eellor , ,\Tilliamso11, 1·eads partly, 011 page 18,. 
as f ollo,vs: 

'' ~I1l1e objectio11, tl1at IJarol testimo11y is 
11ot eompete11t for the purpose of sho ·\,vi11g 
tl1at the mortgag·e was executed, a11d in.-
tended to secure a debt different from that 
exp.ressed in the mortgag~e, ,vas particularly 
notieecl b,y the \Tice-Chancellor i11 tl1e ease of 
The Ba1Fik of Utica v. Fi1ich, 3 Barb. C. R. 
297. Its admissibility was pro1Jerly sus-
tained, on the g·Tound that it vvas offered, 
11ot to co11tradict the ,vritte11 i11str11ment b11t 
to sho"1 the p11rpose and i11te11t for ,vhich it 
,vas exec11ted. B11t this objection m11st neces-
sarily l1ave been co11sidered in every ease 
,vhere the validity of a mortgag~ _ for f11ture 
ad \'t.11ces l1as bee11 s11stai11ed. '' 

I11 Ca1n[Jbell v. J)erth Aniboy Sh .i1;bu,ilding and 
E1tg:in1eeri1ig (; oniJJany, 70 ]~Jq. p. 40 ( affirmed b.y 
P~. & ..._L\_. I)er c11riam 71 Eq. 302) the mortgages 
recited three mor1th 11otes. The notes give11 were 
dema11d 11otes. Opi11io11 011 page 59 reads partly 
as f ollo,vs: 

'' T}1at it is q11ite com1Jete11t for the :parties 
to 11se the 111ortg·age for a sec11rity other tl1an 
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that mentioned in it, is entirel~y clear and 
autho-ritatively settled. 

'' O11r courts have gone so far as to holfl 
tl1at a mortgage given for mone ·y loa .ned, 
which loa11 has been repaid and the mort-
g·age delivered up to the mortgagor, may be 
redelivered for another and distinct loan and . 
be e11tirely valid bet-\vee11 the pa.rties, a11d as 
ag~ainst all other p·arties except intervening · 
enc11mbrances. 

'' It is authoritatively settled, in this state, 
that it is compete11t to p,rove by parol what 
tl1e real ohject of a mortgag·e is, a11d that it 
is given for a purpose 11ot disclosed -in the 
co11di ti 011. 

''Among numerous cases cited by coun-
sel, I mention the f ollo,vi11g: Bell v. Flern-
i1ig, 12 N. J. Eq. (1 Beas.) 13; affirmed lb . 
491; Robinson ) v. Urqirit,hart, 12 N. J. Eq. (1 
Beas.) 515; Fla .n.aga.n v. Westcott, 11 N. ,T. 
Eq. (3 Stock.) 264; Hoyv. _Bram--hall, 19 N. J. 
Eq. ( 4 C. E. Gr.) 563; Farn1,.m v. Bit-rn,ett, 21 
N. J. Eq. (6 C. E. Gr.) 87; Griffin v. New 
Jersey Oil Co., 11 N. J. Eq. (3 Stock:.) 49; 
S 'ilvers v. Potter, 48 N. J. Eq. (3 Diek.) 539; 
[lndersill v. Atwater, 22 N. J. Eq. (7 C. E. 
Gr.) 16, 599; Lanahan v. Lqwton, 50 N. J. 
Eq. ( 5 Dick.) 276. '' 

In Wilbtt ,r v. Jo1i-es, 80 Eq. 520; affirmed by the 
Court of Errors and Appeals 011 the opi11io11 by 
Chancellor vValker, then Vice-Chancellor, claim 
,vas made that the mortgage in q11est,ion, ,vhich 
recited that it ,;\?as a · 1J11rchase money mortgag·e, 
,:va-s in fact given as collateral for some other 
chattel mortg ·age. r_t"'he op,inion 011 l)ages 523-524 
reads as f ollo,vs : 

'' 011 the law of tl1e case much that is appo ~ 
site is to be f 01111d in O'Brien v. Paterso111 
Brew .,iri,g and Malti1-ig Co., 69 N. J. Eq. (3 
Robb.) 117, in which Vice-Chancellor Pit11ey, 
said (at p. 12 7 ) ; 

'Against any relief is urged the time-hon ~ 
ored rule that parol evide11ce ca11not be used · 



,,. 13 

to var3r , or co11tradict the terms of a writte11 
contract. 

'Without stopping at this moment to enu-
merate and - classify the numerous excep-
tio11s to that rule, especially in a court of 
eq11ity, it is sufficie11t to say that the evi-
dence here relied upon does not tend to 
vary the terms of the co11tract. Tl1ere is no 
contention that the complainant did not 
11nderstand that he was signi11g an abso-
lute promissory note in favor of the de-

. fendant, payable one day after date, 
and negotiable in its terms. What he does 

· contend is, that it never had any binding 
effect upon him in eq11ity. 

'To sho,v this by parol is 110 more a breach 
of the rule invoked thar1 it is to prove that 
an absolute deed is give11 as a mortg ·age, or 
that a promissory note is given by the 
maker to the payee -,vithout consideration 
a11d as an accommodatio11 to the latter, or 
that it was given for a consideratio11 that 
l1ad wholly failed, or ,vas a mere gift, as in 
1.llf etler v. 1llf etler, 18 N. J. Eq. ( 3 C. E. Gr.) 
270, and affir1ned on appeal, 19 N. J. Eq. ( 4 
C. E. Gr.) 457.' 

'' The def e11dant i11 the case at bar is not at-
tempting b3r parol evidence to vary the terms 
of a ,vritten instr11ment, b11t is asserting a 
parol agreement made at tl1e time th-e con-
veyances ,vert~ executed, showing that the 
mortgage so11ght to be foreclosed, although 
absolute i11 terms, ,vas giver1 as additio11al 
or collateral security for the payme11t of the 
cl1attel mortgage. And i11 this I thi11lc 
he has abu11dantly succeeded 011 the evidence . 

. 1\notl1er tl1ing, the def endar1t sets up a11cl 
IJro·ves that he has paid · the chattel mort-
gage, and avers that tl1ere is notl1ing ,vhat-
c·ver d11e fro1n l1im to tl1e complai11a11t on 
nero11nt of the mortgage s011gl1t to be fore -
elosed in tl1is eause. This amounts to a de-
f e11ce of pa3rment, an ·d l1po11 familiar princi-
ples, the defendant is entitled to sl10,v that 
lie has paid mortgage s011gl1t to be e11f orced 
ng·ainst him. Upon the q11estio11 of pay - _ 

( 
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ment, the evidence concerning the reason 
for the giving of the real estate mortgage, 
and the subsequent payment of the chattel 
mortgage (which, under the defendar1t 's ·con-
tention, operates as payment of the _real 
estate mortgage), is receivable. 

'' A mortgage has a dual character- · first, 
it is a covenant to pay a sum of ~oney upon 
a11 expressed consideration, and ~ seco11d, it 
js a co11veyance of land to secure the debt. 
The first is a11 executory contract, and the 
seco11d an executed co11veyance with a def eas-
ar1ce, a11d liable to be defeated if at the time 
it is sougl1t to be enforced there is nothing 
dt1e upor1 the executory co11tract it ,vas giver1 
to secure. See Perkiris v. Trinity Realty Co., 
69 N. J. Eq. (3 Robb.) 723,727; affirmed S. C. 
71 N. J. Eq. (1 Buch.) 3_04.'' 

In Bliss v. Cro1ik ( contaiJ1ed i11 1Ir. Beers 
brief before the Master) 62 Eq., page 496, it is 
held that the wife co11ld show that a mortgage, 
,vhich ,vas claimed to be given by her as security 
for her h11~band's obligatio11 to a partnership 
of ,vhich he ,vas a member, was not inte11ded by 
her to be so give11, tl1us affirming the so-called 
'' exception to the parol evidence rule.'' 

I11 this case also, the mortgage recited througl1 
error, that it ,vas the ,vif e's debt to the partner-
ship that ,vas secured by the mortgage. Held 
tl1at tl1e real purpose of the mortgage was to 
enable the firm to obtain credit from a third per-
son, a11d since no third perso11 's rights ·were i11-
volved in the suit in question, the mortgage was 
held to be ,vithol1t consideration. 

~rl1e def er1da11t, by offering parol evidence 
i11 connectioJ1 witl1 the negotiations, etc., lead-
ing up to the mortgage, ( the testimony of the 

- appellant, L11cy Beisley, and her son, George 
Beisley), ,vaived all be11efit of the parol evidence 
rt1le 22 Corpirs Jitris, page 1295. 
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From tl1e above, it is patent, it is submitted, 
that the true 11ature of the tra11saction may be 
sl10,vn; that Mrs. Beisley, by giving the mortg ·age 
in question, guaranteed her so11 's then present 
indebted11ess in the amo11nt of $2,279.13 to the 
complainant, together ,vith future credits, both 
11ot to exceed, of course, the s11m of $4,400.00 
mer1tioned in the note. 

It is suggested also that the appellant places 
l1erself in a dilemma in taking the position that 
parol evide11ce is not admissible to slfow the true 
nat11re . of the tra11sactio11, for she then bars . 
}1erself from at.tempting to prove that the 11ote 
and mortgage were given to sec11re the past in-
debtedness 011ly. 

I11 conclusio11 it is respectfully submitted that 
the order appealed from should be affirmed. 

Respectfully submitted, 

AA-RON lVIARDER, 
()f Cou11sel with Complai11ant-Appellee . 










