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BILL OF COMPLAINT.

Filed November 18, 1926

In Chancery of New Jersey

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey:

The complainant, Klizabeth Sash, Door and
Supply Company, a New Jersey corporation,
with its principal office in the City of Klizabeth,
County of Union and State of New Jersey, re-
spectfully shows that:

1. On November 27, 1925, George Beisley
being indebted to complainant in the sum of
forty-four hundred ($4,400) dollars executed to
it a note of that date to secure that sum, pay-
able on February 27, 1926, with interest at the
rate of three per cent. per annum.

2. To secure payment of the said note Lucy
Beisley and George Beisley, her husband
(mother and father of the George Beisley who
executed said note), executed to said complain-
ant, a mortgage of even date with the note; and
thereby conveyed to it in fee the land herein-
atter described, on the express condition that
such conveyance should be void if payment
should be made according to the terms of the
note, which mortgage having been first duly
acknowledged and the certificate of acknowledg-
ment duly endorsed thereon was recorded in the
office of the Register of Essex County in Book

X-55 of Mortgages for Essex County, pages
083-585. :

10

20

30

40




10

30
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3. The mortgaged premises are described as
follows:

BrcinNing in the northerly line of Spen-
cer Street at a point therein distant one
hundred feet easterly from the intersection
of the same and the easterly line of Alex-
ander Street; thence easterly along the line
of Spencer Street fifty feet; thence north-
erly at right angles to Spencer Street one
hundred feet; thence westerly parallel with
Spencer Street fifty feet; thence southerly
at right angles to Spencer Street one hun-
dred feet to the northerly line of Spencer
Street and the place of BreIiNNING.

Being known and designated as lots #30
and 31, Block N on Map of Greater Newark
Park, situate in the City of Newark, HEssex
County, N. J., surveyed March and August
1906 by KEdward G. Kempf of Newark.

Being the same premises conveyed to the

sald Lucy Beisley by deed dated March 24,

1924, and recorded in the Kssex County
Register’s office in Book F-71 of Deeds,
page 444,

4. Any interest which said Lucy Beisley has
in said lands and premises is subject to the lien
of complainant’s mortgage.

5. Any claim or interest which said George
Beisley, husband of Lucy Beisley, may have in
sald land and premises, by way of inchoate right
of curtesy or otherwise, is subject to the lien of
the complainant’s mortgage. |

6. On aprl 11, 1925 ssa1d “Thicy ‘Beisloy af-
tempted to mortgage said land and premises to
Unity Building and Loan Association of New-

40 ark, N. J.,, a New Jersey corporation, for five




Bill of Complawmnt.

thousand ($5,000) dollars, which attempted
mortgage was on April 23, 1925, recorded in the
Register’s office of HKssex County in Book Q-53
of Mortgages for said county, page 515. Said
Lucy Beisley was married to said George Beis-
ley (senior) at the time of the execution and de-
livery of said mortgage, and her husband,
George Beisley, did not join with said Lucy
Beisley in the making and execution of said
mortgage; said mortgage is consequently void
and of no effect.

Any interest which said Unity Building and
Loan Association of Newark, N. J., may have in
sald premises 1s subject to the lien of complain-
ant’s mortgage.

7. The greater amount of the principal with
interest thereon at three per cent. per annum
from November 27, 1925, to February 27, 1926,
and at six per cent. per annum from Iebruary
27, 1926, is due upon complainant’s note (or
renewal note) and mortgage.

Complainant is without adequate remedy in
the courts of law, and therefore prays:

1. That Lucy Beisley, George Beisley, her
husband; George Beisley, her son, and Unity
Building and Loan Association of Newark, N. J.,
who are the defendants to this suit, may answer

this bill of complaint and each statement therein
made ;

2. That an account may be taken of the
amount due on complainant’s mortgage;

3. That the defendants, or one of them, may
be decreed to pay complainant the amount so
found due, with interest and costs, by a short

10
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Bill of Complawmnt.

day, to be appointed by this court; and that in
default of such payment, they, and each of them,
be debarred and foreclosed of all equity of re-
demption in said lands; or

4. That a decree may be made for the sale
of the mortgaged premises to raise, and pay to
complainant, the amount so found due on its
mortgage, with interest and costs;

5. That a writ of subpoena may issue, com-
manding said defendants to answer this bill of
complaint and to abide by such decree as this
court may make in the premises.

AARON MARDER,
Solicitor and- Counsel with Complainant.
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DECREE PRO CONFESSO AND ORDER
OF REFERENCE.

IN CHANCERY OF NEW JERSEY.

Between On Bill, etc.

Erizasetes SasH, Door & J Decree Pro
SuppLy CompaNy, a New [ (onfesso
Jersey corporation, and  Order

Complainant, / ,f

i Reference.
| Docket 62.

Lucy Brisiey, et als., Page 361

Defendants.

This cause coming on to be heard on the re-
turn of an order to show cause herein dated
May 9, 1927, why the defendant, Lucy Beisley,
should not be permitted to file an answer herein,
Walter A. Beers, Esq., appearing for the de-
fendant, Lucy Beisley, and Aaron Marder, Esq.,

appearing for the complainant, and it appear-

ing that said Lucy Beisley should not be per-
mitted to file an answer herein, and that the
only question is as to the amount of the mort-
gage being foreclosed; and it appearing further
that process of subpoena for the appearance of
the defendants, Lucy Beisley, George Beisley,
her husband, and George Beisley, her son, has
been duly issued and served upon said defend-
ants, nor has either of them filed any plea, de-
murrer or answer to the bill of complaint within
the time limited by law and have wholly failed
and neglected so to do;

10
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Decree Pro Confesso and Order of Reference.

It is thereupon, on this first day of June, 1927,
OrpeErED, ApsUpcED and Drcreep that said order
to show cause dated May 9, 1927, be and the
same is hereby discharged, and that the said
bill be taken as confessed against the said Luecy
Beisley, George Beisley, her husband, and

10 George Beisley, her son; and that i1t be referred

~ to Lionel P. Kristeller, Esq., one of the Masters
of this court, to ascertain and report the amount
due to said complainant for principal and in-
terest upon the mortgage held by it upon the
premises mentioned and described in the said
bill of complaint, and that the said Master do
make his report with all convenient speed. ,

Further Orperep that defendm -
tey, be and is hereby required to plead, answer

00 OF demur to said bill of complaint within five
days after service of a copy of this order.

And all further equity is reserved until the
coming in of the said Master’s report.

Further Orperep that said Master take the
proofs of complainant and defendant Lucy Beis-
ley with respect to the amount due on said
mortgage upon notice to the several defendants.

Respectfully advised,
MAJA LEON BERRY.

I consent to the making and entering of the
decree pro confesso against the defendants,
George Beisley, son of Luey Beisley, and
George Beisley, husband of Luecy Beisley.

WALTER A. BEERS,
Solicitor for said Defendants.




MASTER’S REPORT.

Filed November 17, 1927.

IN CHANCERY OF NEW JERSEY.

10
Between

Erizasetes Sasma, Door &
SuppLY ComPaNY, a New
Jersey corporation,

Complainant, ) Master’s
Report.

On Bill, etc.

and

Lucy Brisiry, et al.,
Defendants.

In pursuance of an order of this court entered
in the above-entitled cause, bearing date the
first day of June, nineteen hundred and twenty-
seven, I have been attended by the solicitor of
the complainant and the solicitor of the defend-
dant Lucy Beisley, and in the presence of the
parties attending me I have considered of the
matters thereby referred to me.

And the solicitor of the complainant produced
before me the mortgage in its bill of complaint
mentioned, bearing date the twenty-seventh day
of November, nineteen hundred and twenty-five,
made and executed by Lucy Beisley and George
Beisley, her husband, to the said complainant,
which mortgage was duly acknowledged accord-
ing to law, by the said Lucy Beisley and George
Beisley, her husband, and recorded as in the
bill mentioned as appears by the endorsements
thereon, which said mortgage is marked ‘‘Ex-
hibit C. 2’ on the part of the complainant. =
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Master’s Report,

No formal answer was filed in these proceed-
ings by the defendant Lucy Beisley, but the de-
fense sought to be interposed may be gleaned
from an examination of the petition and affidavit
filed by Lucy Beisley upon an application to
permit her to defend this proceeding. This in
short is a plea of payment, and the evidence
sought to be introduced was that Mrs. Beisley
did not intend to sign a mortgage for four
thousand four hundred dollars ($4,400.00), but
only intended to guaranty by her mortgage an
account not to exceed two thousand two hundred
dollars ($2,200.00). Such a defense requires the
defendant to prove it by the greater weight of
the evidence. The defendant, Liucy Beisley, has
not established to my satisfaction, by the greater
weight of the evidence that she did not know
what she was signing, and I, therefore, find that
the mortgage of four thousand four hundred
dollars ($4,400.00) was given by the defendant,
Lucy Beisley, to the complainant to secure to
the complainant not only the then present debt
of her son, George Beisley, but was to secure
for her son, George Beisley, future credits of
approximately two thousand dollars ($2,000.00).

I further find that the credits have all been
given by the complainant and that the complain-
ant 1s entitled to recover the amount due upon
sald mortgage, less the credits due to George
Beisley, and inasmuch as counsel has stipulated
as to the accuracy of the books of the complain-
ant, I find that there 1s due to the complainant
on its mortgage for principal and interest on
this day the sum of three thousand two hundred
and ten dollars ($3,210.00).

And I further certify and report that the
schedule hereunto annexed, marked ‘‘Schedule

i
¥
!
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Master’s Report,

1’ and made part of this my report, contains
a statement and account of the principal and
interest due to the complainant on its mortgage,
to which for greater certainty I refer.

And I further certify and report that it is
necessary and advisable that the whole of the
mortgaged premises should be sold to raise and 10
pay the moneys so due to the complainant, and
the surplus arising from such sale, if any there
be, should be brought into this court to await
the further order thereof.

I return herewith the testimony taken before
me.

All of which is respectfully submitted, this
twenty-eighth day of October, nineteen hundred
and twenty-seven.

LIONEL P. KRISTELLER, -
Master in Chancery of New Jersey.

SCHEDULE 1.

Renewal note bearing date the twenty-
eighth day of August, Nineteen Hun-
dred and Twenty-six, due in one
month from date, in the sum of
Three Thousand Dollars ($3,000.00), 30
and secured by the mortgage in the
complainant’s bill mentioned, upon
which there was advanced by the

complainant “the sum of. .. .0 . . $3,000.00
Interest for fourteen months to Oecto-
ber 28,1997 % 1 eine it iy 210.00

Total due complainant, October 28,1927.$3,210.00

LIONEL P. KRISTELLER,

Master in Chancery of New Jersey.
40
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EXCEPTIONS TO MASTER’S REPORT.

Filed November 21, 1927.
IN CHANCERY OF NEW JERSEY.

Between

KErizaperes Sasa, Door &
SuppLy Compaxy, a New [ On Bill, elc.
Jersey corporation,

: Exceptions to
Complaimant,

Master’s
and Report.

Lucy BrisLey, et al.,
Defendants.

This defendant, Lucy Beisley, hereby excepts
to the report filed in this cause by Lionel P. Kris-
teller, one of the Masters of this court, bearing
date October 28, 1927, for the following reasons:

1. The Master assumed the debt of George
Beisley, to secure which the defendant Lucy Beis-
ley gave her mortgage, was $4,400, notwithstand-
ing the complainant’s books showed the debt at
that time to be $4,279.16.

2. The Master failed to credit as a payment
made on the complainant’s note, $2,000, paid
December 22, 1925, by George Beisley on account
of his indebtedness then existing for which the
original note, held by the complainant, was given.

3. The Master found that the complainant’s
mortgage was given to secure ‘‘a present debt’’

of George Beisley and also ‘‘future credits of
approximately $2,000,”” which finding and the evi-
dence supporting it alters, varies and contradicts
the term of the mortgage, as follows: ‘“‘George
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Exceptions to Master’s Report.

Beisley is justly indebted to the party of the sec-
ond part in the sum of $4,400 lawful money se-
cured to be paid by his note bearing even date
with these presents and due three months from
the date herewith, with interest at 3%.”’

4. The evidence does not support the Mas-
ter’s finding that the complainant’s mortgage
was given to secure ‘‘future credits of approxi-
mately $2,000,”” because the defendant George
Beisley was indebted on complainant’s own testi-
mony 1n the sum of $4,279.16 at the time of execu-
tion and delivery of the mortgage, so there could
be no future credit over $120.84.

0. If the Master’s finding that the complain-
ant’s mortgage was given to secure future eredits
1s correct, the Master failed to credit, as a pay-
ment on the mortgage, the $2,120.84, representing
the undistributed surplus credit or proceeds of
the original note which remained undistribuced or
paid to George Beisley on February 27, 1926, the
due date of the original note as expressed in both
note and mortgage; which said sum or surplus

credit was given to (GGeorge Beisley on March 30,
1926. '

6. The Master failed to report that the greater
weight of evidence disclosed that the petitioner
intended to guaranty a debt of approximately
$2,200 in that the debt of $4,279.16, at the time
of execution of complainant’s mortgage, was to
be reduced by payment of $2,000.

(. The Master had no right or authority to
report whether Lucy Beisley knew what she was
signing, the reference requiring him to ascertain
the amount due as though the mortgage were
valid upon execution—further equity being re-
served by said order and reference.
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Exceptions to Master’s Report.

8. The Master failed to report, as disclosed
by the depositions submitted by him, that the
complainant extended credit for a consideration
to the debtor, George Beisley, by accepting sev-
eral renewal notes, each for three months, with-
out the consent of the defendant Lucy Beisley,
after the due date of the original note to secure
which Lucy Beisley executed the mortgage to the
complainant; which extension of credit released
the defendant Lucy Beisley from liability for
the debt evidenced by the original note and dis-
charged her property from the debt for the fol-
lowing reasons:

(a) The defendant Lucy Beisley, on execution
of the mortgage, became a surety. Ixtending
credit to a principal debtor without the surety’s
consent discharged the surety.

(b) The defendant Lucy Beisley pledged her
property as collateral for the payment of the de-
fendant George Beisley’s debt and as such is
entitled to all rights as though she were a surety.

(¢) The defendant Lucy Beisley executed the
complainant’s mortgage as a limited guaranty.
Extending credit to the principal debtor beyond
the limitation discharged the guarantor from lia-
bility.

8. The Master failed to report that the de-

fendant George Beisley paid the complainant’s

note, for which the mortgage was given to secure,
upon maturity, and the complainant accepted an-
other note at the time of maturity for other debts
that were owed by George Beisley at the time of
execution of the original note.

WALTER A. BEERS,
Solicitor of Defendant Lucy Beisley.
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ORDER.
Filed July 3, 2928.

IN CHANCERY OF NEW JERSEY.

&

Between On Bill, etc.

Erizasera Sasa, Door & | On Excep-
SupprLy Compaxy, a New [ ttons to

Jersey corporation, Master’s
Complainant, / Report, de.
and Order.
Lucy BrisLey, et al., Docket 62,

Defendants. | Page 361.

Exceptions having been filed by the defendant
Lucy Beisley to the report by Lionel P. Kris-
teller, Ksq., one of the Masters of this court, on
matters referred to him by an order of this court
made on the 1st day of June, 1927, and the matter
coming on to be heard in the presence of Aaron
Marder, Ksq., solicitor of the complainant, and
Walter A. Beers, Hsq., solicitor of defendant
Lucy Beisley, and the Court having considered
the matter and the arguments of counsel thereon,
1t 1s, on this 3rd day of July, 1928, OrpereD, that
all of the exceptions to the Master’s report be,
and the same are hereby overruled.

It 1s further OrprrED that said Master’s report
be, and the same is hereby, in all things, ratified
and confirmed, according to the true tenor and
meaning thereof. |

It is further Orprrep that the sum of $150 be
allowed and paid to the solicitor of complainant
by the defendant Lucy Beisley, to be included in

10
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Order.

the taxed bill of costs and collected with the
other items of said bill.

It is further Orperep that the sum of $100 be
allowed and paid to the said Master by said de-
fendant Lucy Beisley, to be included in the taxed
bill of costs and collectgd with the other items
of said bill; this allowance to be in lieu of the
usual Master’s fees on a report.

It is further Ogperep that the application of
sald defendant Lucy Beisley for leave to file an
answer nunc pro tunc be, and the same 1s hereby
denied.

Respectively advised,

- Maja Leox BErry,

V.-C.

i
y




NOTICE OF APPEAL.
Filed July 12, 1928.

IN CHANCERY OF NEW JERSEY.

Between 10

KrizaserH Sasa, Door &
SvppLy CompPanNy, a New -
N On Bill, etc.

Jersey corporation,

Complainant, ) Notice of

T Appeal.

Lucy BrisLey, ef al.,
Defendants.

The defendant Lucy Beisley hereby appeals o
from the order made in the above-entitled cause
by the Chancellor on the advise of Vice-Chan-
cellor Maja Leon Berry, on July 3, 1928, which
order overruled the exceptions to the Master’s
report to the Court of Errors and Appeals in the
Last Resort in All Causes.

Dated, July 9, 1928,

WALTER A. BEERS,
Solicitor for and of Counsel
with the Defendant Lucy Beisley. =

I coneceive there 1s good cause for appeal in the
above-entitled cause.

WALTER A. BEERS,
Of Counsel with Defendant Lucy Beisley.

Service of a copy of the within notice of ap-
peal is hereby acknowledged this day of July,

1928.
 (Zarsos FPrrordo. 2O

Solicitor of Complainant.
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PETITION OF APPEAL.
Filed August 8, 1928.

NEW JERSEY COURT OF ERRORS
AND APPEALS.

KErizaserH SasH, Door & SuppPLY

Company, a New Jersey cor- On Appeal
poration, from the
Complainant-Appellee, Court of
Chancery.
V8. .
Petution of
Lucy BrisLey, et al., Appeal.

Defendant-Appellant.

To the Honorable the Court of Errors and Ap-
peals in the Last Resort in All Causes:

The petitioh of Lucy Beisley, the appellant in
the above-entitled cause, respectfully shows that:

1. Petitioner finds herself aggrieved by an

order made in the Court of Chancery by his
Honor Edwin Robert Walker, Chancellor of the

State of New Jersey, bearing date July 3, 1928,
in a certain cause in sald Court of Chancery

wherein the said Elizabeth Sash, Door and Sup- -

ply Company was complainant and the said Lucy
Beisley and others were defendants in this re-
spect, to wit, that the said order adjudges that
the ‘appellant’s exceptions to a report filed by
Lionel P. Kristeller, KEsq., one of the Masters
of the Court of Chancery, be overruled and that
the said Master’s report stand in all things con-
firmed.

And petitioner appeals from the order of the
Chancellor which decrees as aforesaid upon the
ground that the same 1s erroneous in that:

B s B
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Petition of Appeal.

(a) The Master reported as a fact that a
mortgage made by petitioner, given to secure her
son’s existing indebtedness, at the time of its exe-
cution was also given to secure ‘‘future credits
of approximately $2,000,”” which finding, and any
evidence supporting 1it, alters, varies and con-
tradicts the terms of the mortgage as follows:
‘““George Beisley is justly indebted to the party
of the second part in the sum of $4,400 lawful
money, secured by his note bearing even date
with these presents and due three months from
the date herewith, with interest at 3%.’’

(b) The evidence does not support the Mas-
ter’s finding that the complainant’s mortgage
was given to secure ‘‘future credits of approxi-
mately $2,000,”” because the defendant George
Beisley was indebted on complainant’s own testi-
mony in the sum of $4,279.16 at the time of execu-
tion and delivery of the mortgage, which was
made in the sum of $4,400, so there could be no
future credit over $120.84.

(¢) The Master, in his report, failed to credit
as a payment made on the complainant’s note,
$2,000 paid December 22, 1925, by the petitioner’s
son, George Beisley, on account of his indebted-
ness then existing, for which the original note,
held by the complainant, was given.

(d) The Master failed to report that the
greater weight of evidence disclosed that the

petitioner intended to guaranty a debt of approx-
imately $2,200 in that the debt of $4,279.16, at
the time of execution of complainant’s mortgage,
was to be reduced by payment of $2,000.

(e) The Master failed to report that the mort-
gage made by the petitioner secured her son’s
debt represented by a note in the sum of $4,400,
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Petition of Appeal.

which complainant and petitioner’s son, George
Beisley, approximated as his debt and that this
debt, which actually was $4,279.16, was reduced
by payments as follows: December 22, 1925,
$2,000; February 6, 1926, $1,000; May 8, 1926,
$450.17.

(f) The Master should not have reported that
the petitioner secured a debt of her son arising
in the future after execution of the mortgage,
because the bill of complaint contained no allega-
tion under which it could be proven.

Petitioner therefore prays that the said order

of the Chancellor may be in the particulars
aforesaid reversed, set aside and for nothing
holden, and that petitioner may have such other
relief in the premises as to this court shall seem
proper.

WALTER A. BEERS,
Solicitor for and of Counsel with Appellant.

August 7, 1928.

Service of a copy of the within petition is |

hereby acknowledged. I consent to the filing of

same as of time.
M 2t o —
Solicitor for Complainant-Appellee.
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ANSWER TO PETITION OF APPEAL.
Filed August 15, 1928,

NEW JERSEY COURT OF ERRORS
AND APPEALS.

Evizasera SAsH, Door & Surrry | 5, 4 ppeal
OOMP{&NY, a New Jersey cor- from the
poration, ] Court of

Complaimant-Appellee, Chancery.
e Answer to
Lucy BrisLey, et al., Petition of

Defendant-Appellant. | Appeal.

The answer of Elizabeth Sash, Door and Sup-
ply Company, a New Jersey corporation, the
above-named appellee, to the petition of appeal
of Lucy Beisley, the above-named appellant.

This appellee, not admitting the truth of all or
any of the matters in the said petition of appeal
contained, for answer thereto nevertheless admits
that an order was, on July 3, 1928, made and
entered in the Court of Chancery of New Jersey,
in the above-entitled cause, for the purposes in
said petition mentioned and as therein set forth,
but as to the substance and form of said order,
this appellee begs leave to refer thereto when
the same shall be produced.

This appellee is advised and believes that the
sald order is agreeable to equity; and it prays
that the same may be affirmed with costs to be
taxed in favor of this appellee.

AARON MARDER,
Solicitor for and of Counsel with Appellee.

10
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VICE-CHANCELLOR’S REASONS FOR
MAKING DECREE.

COURT OF CHANCERY OF NEW JERSEY.
Chambers of Maga Lleoxn Brerry Vice Chancellor.

Toms River, N. J.
July 29, 1928.

In the matter of Klizabeth Sash & Door Com-
pany v. Beisley, I have examined the papers sub-
mitted to me and considered the briefs filed by
counsel and have come to the conclusion that the
exceptions to the Master’s report should be over-
ruled and the Master’s report confirmed for the
reasons stated by him.

I am convinced by the testimony that at the
time the mortgage in question was executed it
was the intention of the parties to secure not
only past indebtedness but future credits to be
allowed by the complainant and that the mort-
gage was intended to secure the note executed
upon the date of the mortgage and deseribed
therein and all renewals thereof. The original
note, however, was never surrendered and the
subsequent notes executed by the defendant’s
son indicate that they were taken merely as col-
lateral to the original indebtedness. The evi-
dence submitted to show the purpose of the mort-
gage was not objectionable under the Parol Fvi-
dence Rule. I would suggest that you present
an order overruling the exceptions and confirm-
ing the Master’s report to me in Toms River not

later than Tuesday next, as I shall not be avail-

able after that time.
I am returning to counsel for complainant here-
with the exhibits submitted by him.
Very truly yours,

MAJA LEON BERRY.
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DEPOSITIONS.

IN CHANCERY OF NEW JERSEY.

Between

KrizaBera SasH, Door &
SuppLy CompPaNy, a New
Jersey corporation, On Bill, etc.

Complamant, Depositions.

and,

Lucy Brisiey, ef al.,
Defendants.

Depositions taken in the above-entitled cause
before me, Lionel P. Kristeller, Master in Chan-
cery of New Jersey, this twenty-first day of Octo-
ber, nineteen hundred and twenty-seven, at two
o’clock in the afternoon, at my office in the Na-
tional State Bank Building, 810 Broad street,
Newark, New Jersey, in pursuance of an order
made 1n this cause and bearing date the first day
of June, nineteen hundred and twenty-seven, and
in the presence of Aaron Marder, solicitor for
the complainant, and Walter A. Beers, solicitor
for the defendants.

LIONEL P. KRISTELLER,
Master in Chancery of New Jersey.
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Stipulations.

IN CHANCERY OF NEW JERSEY.
62/361

Between

- Brizasera Sasa, Door &
SuppLy CoMPANY :
- o New | On Bill, etc.
Jersey corporation,

Complainant, / Transcript of

o Testimony.

Lucy Brisiey, et al.,
Defendants.

Before Lionel P. Kristeller, Master appointed
by an order of the Honorable Maja Leon Berry,
dated June 1, 1927.

Present:
Aaron Marder, solicitor for the complainant,

| and Walter A. Beers, solicitor for the defendants,

Lucy Beisley and George Beisley, her husband,
and George Beisley, her son.

Mr. Marder: It is hereby stipulated by and
between Aaron Marder, solicitor for the com-
plainant, and Walter A. Beers, solicitor for the
defendants, Lucy Beisley and George Beisley,
her husband, and George Beisley, her son, that
the ledger and accounts of the complainant prop-
erly show and charge against said George Beisley
the materials and goods delivered for and on his
account at the times therein stated.

That George Beisley owed in November, 1925,
to the complainant the sum of $1,596.20 on mis-
cellaneous accounts and the sum of $2,682.93 on
the Ivy street, Newark, job, or a total of $4,-
20913,
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Stipulations.

It 1s further stipulated that on the 39 Eastern
Parkway job there were goods purchased by
Beisley and delivered to the value of $2,718.26,
said total consisting as follows: $2,181.00 by
way of contracts dated November 10, 1925, and
the extras, not under contract, consisting of the
balance of $537.26, being delivered from Decem-
ber 14, 1925, to June 5, 1926, and that the con-
tract deliveries commenced November 13, 1925.

That up to November 27, 1925, the deliveries
under the aforementioned contracts covering the
Eastern Parkway job did not come to more than

$50.00.

That in addition to the other two the ledger
properly shows and charges against George Beis-
ley the sum of $78.41 under miscellaneous ac-
counts for deliveries between May 20, 1926, and
June 22, 1926. That on December 27, 1925, there

is a charge against said George Beisley for a
“‘N. (. check of $72.48.

That Beisley owes the balance of $699.30 on the

Beckingham job; the deliveries on that job com-

menecing April 20, 1926.

- Mr. Beers: I admit the accounts as stipulated,
but object to its being proper proof, in that, it
alters and varies the terms of the written instru-
ments, namely, the note signed by George Beisley
and the mortgage signed by Mrs. Beisley, with
the exception that I admit the proof proper for
the 11 Ivy street account and the miscellaneous
1tems account of $1,596.20 and the Ivy street job
totaling $2,682.93.

I object on the further ground to the stipula-
tion for materials delivered after the due date

of the original note signed by George Beisley on
November 27, 1925.
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Russell T. Lammerding, direct.

I object on the further ground that on No-
vember 27, 1925, George Beisley was indebted
for the amount of the note and the complainant
cannot collect for an indebtedness of more than
$4,400 owing at the time the note was given.

The Master: As I understand it, you do not
dispute the accuracy of the books nor the ac-
counts therein stated, except as to the Ivy street
job and the miscellaneous accounts item. Your
objection i1s that they are not proper charges to
be collected under the foreclosure of this mort-

gage.

RUSSELL T. LAMMERDING, being sworn by
the Master in behalf of the complainant, testi-
fies as follows:

Direct examination by Mr. Marder.

Q@ You are the vice-president of the complain-

ant? AT am.

Q@ And in November, 1925, the defendant
George Beisley, trading as George Beisley &
Son, was indebted to your company for a total of
$4,279.13, made up of miscellaneous accounts of
$1,596.20 and the Ivy street, Newark, job of
$2,612.93? A I believe that was the amount the
bookkeeper gave me.

Q And your company is in the lumber supply
business? A Yes, sir.

Q And Mr. Beisley, what is his business; he
1s a builder? A Yes, contractor and builder.

Q And he had been trading with you for how
long a time? A I should say for a long time
prior to that date.
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Russell T. Lammerding, direct.

Q At that time when he owed you that note
did he apply to you for additional credits? A
He did. |

Q What credits did he apply to you for? A
He was interested in booking an addional con-
tract and for other materials not contracted for.

QQ He was interested in booking additional
contracts in addition to what he already owed?
A Nes

Q And what did you tell him? A 1 told
him that his account was over due now ac-
cording to the books. That we had written him
several times and it was necessary to protect
the present account and for any additional ma-
terials needed.

QQ What arrangements were made? A He
mentioned that he thought his mother would
protect the account and also the additional con-
tracts that he was interested in placing with our
company.

Q And was anything said about that at that
time and about a cash payment on account also?
A I believe he was to get a payment on another
job he was going to get and if I recollect correctly
1t was made a week or so later.

QQ And what arrangements were made, what
was done? A He stopped in the office a few
days later and I made an appointment at at-
torney, Aaron Marder’s office in Newark for
he and his mother in order to draw up a mort-
gage for the protection of his present account
and the additional materials wanted for the con-
tracts that he was interested in placing with our
company. The mortgage was drawn up and at
the same time we secured a note in order that
he may have the use of the money. |
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Russell T. Lamwmerding, direct.

Q Is this the note that was secured? A
Yes, sir, that is the note.

Mr. Marder: 1 offer this note in evi-
dence. This note is dated November 27,
1925, and is made by George Beisley to the
order of the complainant, in the sum of
$4,400.00, payable three months from date,
with interest at the rate of 3% per annum.
(Note received and marked Kxhibit C. 1.)

QQ How was the sum of $4,400.00 arrived at?
A The sum of $4,400.00 was what was due on
the books at that time and if I remember cor-
rectly, the amount of additional contracts that he
was interested in placing for future deliveries
with our company.

Q Less $2,000.00 that you would get in cash?
A Yes, less $2,000.00. The books at that time
were somewhat more than that—$6,000.00 and
some odd dollars.

Q And was Mrs. Beisley told what this was
for? A I do not remember. Yes, I do re-
member, the note was received the same day the
mortgage was made up and she was told that the
mortgage was given to secure additional ma-
terials besides that which George Beisley or
George Beisley & Son, owed to our company.

Q  Was it understood at that time that you
were to get $2,000.00 in cash? A Yes, sir.

Q And did you get that $2,000.00 in cash later
on? A Yes, sir.

Q@ Now, do you remember who was present
when this mortgage was executed? A Mrs.
Beisley, George Beisley and myself.

Q And she signed the mortgage? A Yes,
Sir.
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Russell T. Lammerding, cross.

Mr. Marder: I offer in evidence mortgage

under foreclosure. (Received and marked
Exhibit C. 2.)

Q How was that 3% arrived at in the note?
A 3% was arrived at for the simple reason that
he was to get the materials at a later date and
we did not feel free to charge him the full 6%
interest rate due to the fact that the materials
were not delivered.

Cross examination by Mr. Beers.

Q@ Do you remember when you first spoke to
Beisley about securing your company’s indebted-
ness? A Yes, sir.

Q How long was that before the mortgage
was signed? A I could not say off-hand.

Q Do you know where? A Why, I spoke to
him two or three times at the office and we also
have collectors and they went around about the
payment of his account, which was overdue. He
might have been seen a dozen times.

Q Did you send Mr. Bergbauer to Mrs. Beis-
ley’s home to induce her to go to Mr. Marder’s
office and sign a mortgage? A I do not re-
member. |

QQ You do know that you had no method of
collecting the money due at the time that mort-
gage was given by Mechanic’s Lien proceedings
or through any property which Beisley had.

Mr, Marder: I object to that question.

The Master: Objection overruled. KEx-
ception allowed.

A 1 could not say off-hand, although Mr. Beis-
ley had a number of contracts that he claimed

10

30

40




10

20

30

40

28

Russell T. Lammerding, cross.

certain moneys due him he might have received
the assets from.

Q Is that the deposit stamp on the back of
the note of the Elizabeth Sash, Door & Supply
Company? A It is.

Q It was paid on December 24, 1925? A Yes,
sir.

Mr. Beers: I ask that this check be
marked for identification. (Marked for iden-
tification Kxhibit D. 1.)

Q You gave Mr. Marder the figures for the
amount to be inserted in that mortgage made by
Mrs. Beisley? A 1 did.

Q And did you tell Mr. Marder how much
was owing to your company at that time? A
Why, we made up a statement on Mr. Beisley’s
account, which showed how much he owed.

Q You did not have it with you, did you? A
Yes, sir.

Q Did you state what surplus credit you were
giving to Beisley? A Yes, sir.

Q How much did you state? A You will
have to take that from the records, whatever it
was.

Q Who did you talk to about this future
credit? A George Beisley. His mother knew
about the future credit at the time the mortgage
was made up.

QQ Did you have a conversation with Mrs.
Beisley at Aaron Marder’s office? A About
future credits? About additional contracts he

wished to place with our company? What con-

tracts? I do not remember what particular jobs.
Q Did you know at that time what job he
wanted credit on? A He had been trying to

iz rd




st

= “,a--.g-",m‘ = A ey

29

Russell T. Lammerding, cross.

book the job with us about two weeks, but had
not yet done so as we did not O. K. the job.

@ Do you know that a contract was signed
on November 15th for the Eastern Parkway job
before the note was signed? A Yes, sir.

Q And you still say you had not booked that
account? A I said it was not O. K.’d by the
office.

Q Was the contract signed in your presence?
A “No.

Q Did you know it was signed? A I knew
it had been lying around for a couple of weeks.

QQ But you had not made any deliveries under
the contract? A It was not booked and no de-
liveries had been made until after the mortgage
was signed.

() You examined at this office, did you not, a
few minutes ago a delivery slip for materials to
90 HKastern Parkway under that contraet, and
said that no delivery was made before that note
was signed, did you not? A Delivery might
have been made, but it was not 0. K.’d by the
office.

Q Does your firm send out deliveries under
contracts before they are 0. K.’d? A We allow
small deliveries such as frames amounting to
$6.30 to be O. K.’d by the salesmen.

@ Do you recall telling Mrs. Beisley that she
would not be responsible for any amount over
$2,200?7 A I never told her any such thing.

Q Did she objeet at all to guaranteeing any

sum over $2,200? A No; she had no objection.

@ You had no conversation with Mrs, Beisley
before she got to Mr. Marder’s office? A Never
saw her before. |

Mr. Beers: That is all.
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Sarah Johwnson, direct.

SARAH JOHNSON, being sworn by the Master
in behalf of the complainant, testifies as fol-
lows:

Direct examination by Mr. Marder.

Q Did you send me this statement showing
the credits on the Beisley account? A Yes, sir.

Q Will you show me these credits on your
ledger and tell me what they mean? A On De-
cember 22, 1925, $2,000.

Q You got $2,000 in cash from Beisley on De-
cember 22, 1927. By cash do you necessarily
mean money or check? A Check or cash.

Q You gave Beisley credit? A Yes, sir.

Q For how much? A $2,000.

Q When? A On December 22, 1925.

Q And your ledger shows that on December
28, 1925, Beisley was given a credit for a note
in the sum of $4,400? A Yes, sir.

Q Now, on November 15, 1925, Beisley owed
the complainant how much money? A On De-
cember 1, 1925, $4,279.13, which is made up of
$1,596.20 miscellaneous account, and $2,682.93 on
the Ivy street job.

Q And after the credits you just testified to
were given that left a credit balance of how much
to Beisley? A At that time $2,120.87.

- @ According to your books that credit balance
was transferred where? A To the Hastern
Parkway job.

Q Has the credit balance been eaten up en-
tirely? A It was. After the Eastern Parkway
job. was completed, less other credits received,
lebt a credit balance of $185.42.

Q That credit balance of $185.42, was that
eaten up in any way? A That was transferred
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Sarah Johnson, direct.

to the general account and that would take in
some of the miscellaneous account of $78.41, and
there was a ‘‘N. G.”’ check of $32.48 and there
was a balance on the Chapman job of $699.30.

Q@ You are the bookkeeper for the Elizabeth
Sash, Door & Supply Company and in charge of
all of their books? A Accounts receivable,
| Q You had been trying for sometime to collect
your old account, had you not? A Yes—not
through any attorneys.

(Q They were running along without interest,
were they? A Unless there were some notes.
The accounts were running without interest.

Q@ You know there were not any notes? A
Not off-hand—the books will tell you.

QQ Is that not why you were glad to get 3%
interest on this money which was due? A No.

- Q Was the $2,000.00 credit given to Beisley
on account of this note the day it was paid? A
It was a future credit.

Q When was it credited? A We credit pay-
ments when given. |

Q Do you know how you got the $2,000.002 A
I do not recollect.

Q I show you a check made by Lowy & Lowy,
dated December 22, 1925, for $2,000.00, to the
order of the Klizabeth Sash, Door & Supply
Company and ask you is that the check which you
received as a credit on the note made by George
Beisley, November 27, 19252 A: You will have
to consult the books.

(QQ Were the entries made under your super-
vision or by you? A Yes, by me.

Q How soon after you were told about them?
A As soon as they come in I make the entries.

Q Do you recall when you entered that $4,400
notel A No, Lidomnotl,
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Sarah Johnson, direct.

Q Do you know why it was entered in Decem-
ber instead of November? A No.

Q@ You had charge of the collection of this
$4,400 note? A When they paid on account I
took charge of those things.

Mr. Marder: It is hereby stipulated by
and between Aaron Marder, solicitor for the
complainant, and Walter A. Beers, solicitor
for the defendants, Lucy Beisley, et al., that
the following notes, which Mr. Marder will
offer in evidence, are renewal notes of the
original $4,400 note, marked Kxhibit C. 1,
and that said notes were given chronolog-
ically according to their dates, the difference
between the note last given and the preceding
note being paid to the complainant in cash:

I offer in evidence renewal note No. 1,
dated February 27, 1926, made by George
Beisley to the complainant, in the sum of
$3,433, with interest at 3%, due in two
months from date. (Received and marked
Kixhibit €. 3.)

I offer in evidence renewal note No. 2,
dated April 27, 1926, for $3,000, made by
George Beisley to the complainant, and due
in two months from date, with interest. (Re-
ceived and marked Exhibit C. 4.)

I offer in evidence renewal note No. 3,
given by George Beisley to the complainant,
dated June 28, 1926, in the sum of $3,000,
payable in two months from date, with inter-
est. (Received and marked Exhibit C. 5.)

I offer in evidence renewal note No. 4,

given by George Beisley to the complainant,
in the sum of $3,000, dated August 28, 1926,

44—.“/'—!:;:@-._?.—“——;',‘-5W‘ T TR ,
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Sarah Johnson, cross.

due in one month from date, with interest.
(Received and marked Exhibit C. 6.)

I offer in evidence protest notice in con-
nection with the last renewal note. (Re-
ceived and marked Exhibit C. 7.)

QQ The interest items on the various notes,
except the last note, were paid, were they not?
A Yes, sir.

(Q Do you know how they were paid, by cash
or check? A No, I do not.

Cross examination by Mr., Beers.

QQ This is your handwriting? A Yes, sir.
(Q That credit for a note of $4,400 by a note

of December 28, 1925, was written in this book
on what date? A December 28, 1925.

Q December 28th? A Yes, sir,

Q And the items on this page for debits and
credits were each written then on the date as in-
dicated? A Not more than one or two days
later. 1 post from the sales book which comes
from the ticket on the sales and I post them in
here the next day or two, not later than a day or
two.

Q You are sure of that? A Yes, sir.

QQ Are you sure that you did not make all
these entries at the same time on this sheet? A
Positively. |

Q@ But how do you account for the fact that
the debit items, which were entered on apparently
ten or fifteen dates, appear to be entered in an
even hand with no different ink color and that
there is an entry of July 7th written in the book
below a date of July 30th?
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Sarah Johnson, cross.

Mr. Marder: I object.

The Master: Objection overruled. Excep-
tion allowed.

A As far as the ink is concerned we always use
the same ink, and the reason for the date is that
the ticket might not come through. We often
have tickets coming in late. The driver may

take the material out and the ticket might not
be signed or for some reason or other I would

not get it as soon as I should to be posted.

Q Is it not true that this account was tran-
scribed from another ledger sheet? A No, sir.

Q@ Who instructed you to make the entry for
credit on that note? A 1 could not tell that.
The note was brought in to be given credit for
so long ago I do not remember.

Q This note of November 27, 1925, which is
in evidence as KExhibit C. 1, was stamped paid
by you? A No, sir; I did not stamp it paid.

Q Do you know who accepted the notes in
renewal of that note? A No, sir.

Q Your books show, do they not, that the 11
Ivy street account of $2,682.93, and the miscel-
laneous item of $1,596.20 were paid in full after
the credit was placed on your books for the note
of $4,400 and $2,000 received  on December 22,
1925—is that right? A Yes, sir.

QQ Do your books also show that there was a
surplus credit to Beisley’s account of $2,120.87
which you did not transfer to any account until
March 30, 1926, and on that date you applied
that credit to the 39 Hastern Parkway account—
is that correct? A I transferred it that day;
yes, Sir.

Q Do you know who authorized you to make
that transfer? A I think I took it upon myself—

40 I do not remember.
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Russell T. Lammerding, re-direct—re-cross.

Q And you had that authority? A Yes, sir;
I have that authority to take care of the accounts.

Q If after March 30, 1926, either of the Mr.
Lammerdings examined the 95 Eastern Parkway
account they could see that Beisley owed for the
materials delivered and on that same ledger sheet
would see the credit for $2,120.87—is that cor-
rect? A They could see the eredit.

Mr. Beers: That is all.

RUSSELL T. LAMMERDING, being recalled on
behalf of the complainant, testifies as follows:

Re-dwrect examination by Mr. Marder.

(Q  This $4,400 credit, was that entered by your
direction? A Yes, sir.

Q Was credited by way of note? A Yes, sir.
Re-cross examination by Mr. Beers.

(QQ Was that surplus of $2,120.87, which Beis-
ley 1s supposed to have had to his credit by your
books, transferred on March 30, 1925, to the
Eastern Parkway job, at your request also? A
No; not that I know of.

(@ The bookkeeper, Miss Johnson, has the
right to transfer the credit to that account? A
She very often does.

@ You knew that it had been applied? A
No, I did not know particularly.

Q Is that your signature? A Yes, sir.

()~ Did you serve that notice on Levy, Fenster
& MeCloskey? A One of our employees did. I
did not.
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Lucy Beisley, direct.

Q At your request? A Yes, sir.

Q Who dictated the notice? A The amounts,
all of it. 'The bookkeeper gave us the accounts
and one of the stenographers made up a stop
notice. ,

Q By the bookkeeper you mean Miss John-
son? A Yes, sir.

Mr. Beers: 1 offer in evidence a stop
notice, signed by Russell Lammerding, for
the Elizabeth Sash, Door & Supply Company,
addressed to Henry and Mary Schoonmacher,
to withhold the sum of $2,560.81 for materials
furnished to 39 Eastern Parkway, which is
dated April 14, 1926. (Received and marked
Exhibit D. 2 for identification.)

CoMPLAINANT RESTS.

LUCY BEISLEY, being sworn by the Master in
behalf of the defendants, testifies as follows:

Direct examination by Mr. Beers.

Q Mrs. Beisley, you are the defendant in this
foreclosure suit, are you not? A Yes, sir.

() George Beisley, whose note was secured by
your mortgage on November 27, 1925, is your
son? A Yes, sir.

Q) When was the first time you were asked,
that you recall, to guaranty George’s account?
A Well, T guess it was sometime in November.
Mr. Lammerding and Mr. Bergbauer came up one
afternoon and talked it over with me, but they
said it was only an amount of about $1,200, and
I told them I did not want to because it took me
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Lucy Beaisley, direct.

all my life to earn what little T got and I did
not want to do anything like that. They said,
“‘You have nothing to worry about; we will stand
back of him. We will clear all of this.”” Mr.
Lammerding stood right there and said, ‘‘ We will
stand right back of George and we will back him
in everything ; we only want you just to sign up.’’

Mr. Marder: I move that this part be
stricken out for the reason there is nothing
to show that the persons that she talked to
at that time could in any way bind the com-
plainant, and they were not authorized to
bind the complainant by any representations.

The Master: I think your testimony 1s
that Mr. Bergbauer went up and brought her
down. I will allow the testimony and rule on
the objection later.

So we spoke it over and I said ‘‘no that is an
awtul lot of money to work for—it took me all
my life,”’ but they both said, ‘‘we will stand in
back of George and we will see that he clears out
all right. We only just want your guaranty for
a little account, just to back him up.’”’ I said all
right if that is all you want a credit of $1,200, I
will help my son, but when I got down to the
office of Mr. Marder they figured it up and it
amounted to about $2,200, so I said, ‘‘well, $2,-
200, that is an awful lot of money,’’ and he says,
‘““don’t worry, he will clear himself out of it.”’

Q How soon after this conversation at your

home did you go to Mr. Marder’s office? A The
very next morning, because they said they had it
planned out, Mr. Marder to be at his office the
next morning with George.

10
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Lucy Beisley, cross.

Q And did you agree at Mr. Marder’s office
to guaranty payment of George’s accounts to the
extent of $2,200? A Just $2,200, that 1s all they
asked me for.

- Q Was anything said to you about giving
(George credit for new purchases? A No, sir;
I heard nothing like that.

Q@ Do you know the amount the mortgage was
made for? A Well, by the way they told me it
was made for $2,200.

Q@ Did you see the amount of it before you
signed 1t? A They put down $4,400 provided
they got the $2,000 from the Ivy street job and
they would deduct that from the note; that 1s the
way they put 1t to me.

QQ Was the mortgage explained to you at the
time you signed it? A Not that I can remem-
ber.

Cross examination by Mr. Marder.

Q Did you sign this original note? A The
mortgage ?

Q@ No; the note? A No, sir.

Q Mr. Beers was your lawyer in this matter,
was he not? A Later on, and in connection
with the foreclosure.

Q After the foreclosure suit was started you
filed a petition in May of this year asking to be
allowed to file an answer, is that true? A Well,
I believe when they brought the paper to me.

Q You filed an affidavit in connection with
the petition, did you not? With Mr, Beers? A
Oh, yes. x

Q@ You did? A Yes.

Q And you read that petition, did you? A 1T
cannot remember.
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Lucy Beisley, cross.

Q Did you not sign a petition asking to be
permitted to file an answer in the foreclosure suit
because the time had expired to answer, giving
certain statements in that petition that you swore
to in May, before Joseph J. Quinn? A Yes.

Q Do you remember that petition? A Yes,
I suppose I do.

Q And everything in it was true? A Cer-
tainly. I do not recall what was in it.

Q Well, you recall making an affidavit that
everything in the petition was true, don’t you?
A Yes, sir.

Q And that affidavit was made May T7Tth of
this year? A 1 could not recall the date.

Q@ You just testified that you did not sign
that note, is that true? A Do you mean the
note that George signed? 1 did not sign that.
I signed the mortgage.

Q Why did you then say in your petition
which you swore to as true, as follows: ‘‘The
complainant’s mortgage was given as collateral
securlty for a note made by petitioner’s son and
endorsed by petitioner in the sum of $4,400.”’
Why did you say that it was endorsed by you?
A I did not endorse it.

Q Why did you say it, then? A Maybe I
did not understand it. |

QQ Well, then this part of the petition is un-
true? A I did not understand it.

QQ Then 1t 1s not true as made? A Yes, sir;
it 1s not true. I did not sign any note.

Q When Mr. Berghauer came to you about a
week before the mortgage was given did they tell
you they were going to sue your son? A They
did not.

Q Why in that same petition did you say
that you were informed by the representative of
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Lucy Beisley, cross.

the complainant that if you wished to prevent
suit against our son you could do so by endorsing
the note and giving your property as collateral?
Why did you say that? A I did not quite under-
stand what you said.

Q Did you read this petitiont when you
signed it? A 1 do not remember.

Q You tried to settle this suit and tried to
have us take back a second mortgage, letting us
give you an extension of time on this mortgage,
is that so? You were going to raise a second
mortgage to pay us? A Yes, sir.

Q And you made no dispute about the amount
claimed, did you not? A I did object to $4,-
400. I was satisfied with $2,200.

Q@ You did not come to me and tell me that,
did you? A It was in your office.

Q You did not see me at all, but you told
Mr. Bergbauer that you wanted to settle the suit
and raise a second mortgage? A Certainly, I
was satisfied to try and clear myself and my son.

Q You did not tell Mr. Bergbauer it was $2,-
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