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' CORPORATION BUSINESS TAX ACT

Authority
N.J.S.A. 54:10A-27.

Source and Effective Date .

. R.1994 d 186, effective March 14, 1994.
See: 26 N.J.R..761(a), 26 N.J.R. 1696(b). -

'Ex[ecutive Order No. 66(1978) Expiration Dat_e .
Chapterf7, Corporation Business Tax Act, expires on March 14, 1999.

Chapter Historical Note : RN

Chapter 7, Corporation Business Tax Act, was.filed and became
effective prior to September 1, 1969. Pursuant to Executive Order No.
66(1978), Chapter 7 was readopted as R.1984 d.95, effective March 19,
1984. See: 16 N.J.R.-229(a), 16 N.J.R. 746(c). Subchapter 15, Urban
Enterprise Zones Act, was originally filed and adopted as R.1984 d.496,
effective November 5, 1984. See: 16 N.J.R. 1325(a), 16 N.J.R.
3057(a). Subchapter 16, International Banking Facilities, was adopted
as R.1984 d.453, effective October 15, 1984. See: 16 N.J.R. 1327(a),

18:7-2.6  Subject corporatlons must file on basis of calendar year
o period unless otherwise permitted
18:7-2.7  Effect of failure by a corporation to establish accounting
: period |
18:7-2.8  Effect of failure by a ‘corporation to submit proof of an
established fiscal year accounting period
18:7-2.9  Effect of proof of established fiscal year accounting per10d~'
‘ ' submitted late
18:7-2.10 Period of application of tax
18:7-2.11 - Component factors of tax base
18:7-2.12 Application of State franchise tax to corporations
18:7-2.13 Conditions destroying franchise and franchise tax
18:7-2.14 (Reserved)

-18:7-3.4

16 N.J.R. 2827(a). Pursuant to Executive Order No. 66(1978), Chapter = -

7 was readopted as R.1989 d.196, effective March 14, 1989. See: 21
N.JLR: 14(a), 21 N.J.R. 1019(b). S

Pursuant to Executive Order No. 66(1978), Chapter 7 was readopted

18:7-3.16

as R.1994 d.186. See: Source and Effective Date. As a part R.1994
d.186, Subchapter 6, Valuation, was repealed effective April 18, 1994. -

- See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). See, also, section annota-

tions.
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CORPORATION BUSINESS TAX ACT

18:7%5.10- e

18:7-5.7 Right of Director to mdependently determlne net -
’ income ;

" If in the opinion of the Dlrector the method employed in
N.J.A.C.'18:7-5.6 does not properly reflect the taxpayer’s
net income properly apportionable to New Jersey under the
Act for the period covered by its New Jersey return, the
Director may determine entire net incomeé solely on - the
basis of the taxpayer’s income during such period. :

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References
NI s A. 54 10A—17(a) ’

: 18 7-5.8 (Reserved)

 Repealed by R.1994 d.186, effdctive April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). :
- Section was “Procedure for computmg short. perlod return

18:7-5. 9 (Reserved)

Repealed by R.1979 d.45; effective February 6, 1979..
See:. 11 N.J.R. 40(d), 11 N.J.R. 150(b). ‘

Formerly entitled “Procedure for -computing when taxpayer alters :
corporate 1dent1ty

18:7-5.10 Right of Dlrector to correct dlstortlons of net
income allocation factors, adJustments and
redeterminations

(a) Whenever it shall appear to the Director that any-.-
taxpayer fails to maintain its records in ‘accordance with =~
- sound accounting .principles -or conducts its business or:-
maintains its records in ‘a manner so as erther directly or:
indirectly to distort its true entire net income or the propor-.
tion thereof properly allocable  to this State, or whenever
any taxpayer maintains a place of business outside this State,
or whenever any agreement, understandmg or arrangement

" exists between a taxpayer and any other corporation or any

person or firm, for the purpose of evading tax under the *
Act, or whereby the activity, business, receipts, expenses,
assets, liabilities, or net income of the taxpayer are improp-
erly or inaccurately reflected, the Director is authorized and .
empowered, in his or her discretion and in whatever manner
he or she may determine, to adjust and redetermine such
items, and to adjust items’ of gross receipts, tangrble or
intangible property and payrolls within and without the
State and the allocation of entire net income or to. make any
 other adjustments in any-tax report or tax return as may be

necessary to make a fair and reasonable determmatlon of
the amount of tax payable under the Act. ) .

1. Where any taxpayer conducts its activity or business
under any agreement, arrangement oor understanding in
such manner as either directly or indirectly to benefit its
~members or stockholders, or any of them, or any person
- or persons directly or indirectly. interested in such activity -
or business, by entermg into any transaction at more or -
less than afair price which, but for such agreement, -

1741 -

- loss or net income, the: Director may include in the entire g
net income of the taxpayer the fair profits which, but for :
such agreéement, arrangement or understanding, the tax-§

“tax” is the tax that would have been payable by a taxpaye

/ R »

: arrangement or understandmg, mlght have been pard or
teceived therefor; or :

2. Any taxpayer a substantral portlon of Whose Capltali o

‘'stock is owned either directly or indirectly by. or through. L

another corporation, enters into any transaction with suc
other corporation on such terms as to create an imprope

payer mrght have derived from the transactron

3. For purposes of this sectlon, “fair and reasonabl )

reporting the same transaction(s) on a separate entity'
basis where the parties to the transactlon(s) had 1ndepen
'dent economic interests..

4. For purposes of this section, “substantial portion of
stock™ is the direct or indirect ownershlp of 20 percent or’
more of the outstandmg shares of any class of stock. For
purposes of arriving at this level of ownership the sto
attnbut1on rules.of IRC sectlon 318 will be used SRR

5. Under NJSA. 54: 10A—10(b) interest - should be
charged on loans or advances made by oné related party. i

~ to another from the day after the debt. arises until the:

debt is satisfied. “With respect to 1ntercompany ‘trade’ -

recelvables of related taxpayers, interest is not required to- '
“be charged on an intercompany trade receivable before,
" the first day of the third calendar month. ) o

i If the creditor is regularly engaged in the busmess‘-'
of- makmg loans .or advances, the arm’s length interest: -

- rate should be charged. -Upon' failure to do so, the. -
.. Division of Taxation can determine what/ interest - .-

should have been charged. ‘Where the creditor is not. -
~-inthe b'usiness of loaning money or making advances; .
- either an arm’s length rate based on the facts and = .~
" circumstances or a safe haven rate is acceptable How-
“ever, the safe haven rule does not ‘apply to any loan or,
advance in which the - interest .or principal ‘amount is . :
expressed in a currency other than U S. dollars

For interést paid or accrued on a loan orad-"
* vance, a.safe haven rate is one that is between 100

L percent and 130 percent of the Applicable Federal Rate

(AFR) as determined under Internal Revenue Code '
Section 1274(d) in effect on the date that the loan.or - -
advance is made. Ad]ustments for inadequate interest <, -

would be -made at.100 percent-of the AFR and :adjust-"

" .- ments for excessive interest. would: be made at 130

- percent of the AFR. In the case of a-sale-leaseback = -
transaction, the lower limit would be 110 percent of the-' '
AFR. In determining the rate of interest actually; .
charged.on a written loan or advance, any ongmal issue- o

" discount included in income by the leénder or any bond '
premium deducted by the lendet 'is to be taken into"
account : ; T

Supp. 121895
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6 Where a. servrce by one member of a group to -
another member is’ rendered for less than.an arm’s length ]
~“charge, the DlVlSlOIl ‘of Taxation - ‘may make. approprrate'

allocatrons to. reﬂect ‘an. arm’s length charge for that X

"service. The arm’s length charge is equal to the costs or
deductrons“.mcurred by thé member performrng ‘the ser-

- vice, except in cases where" the ‘service is an mtegral part e

e of the busrness actrvrty of erther member

7 If tangrble property is made avallable by one mem- . »
“berof the group to- another, the latter should be charged' !

. the arm’s length rental charge PR

8 Where one member of a group of controlled enti- i
ties. sells or otherwrse drsposes of - tangrble property to.
_another at other than .an arm’s length price; a proper
allocatlon will be made between the seller and the buyer" :

g usmg the followmg methods

Comparable uncontrolled prr

R trolled sales (sales between outsrders or a member and

RN

‘not 1dentrcal adJustments are made
N \

] ‘a manufacturer sells products to a related distributor

* which,, wrthout further processmg, resells the products- :

o to unrelated partres

Cost plus method If the standards for applrca-
, tron of the resale price: method are not- satisfied; either
" -that method or the:cost plus ‘method is used, dependmg B
~ on’ which s more feasrble and will - produce a more .

Normally, the cost plus - f‘under any agreement arrangement or-understanding in such.: '

~ manner as either directly or. mdrrectly to benefit its mem: r
- bers or: stockholders,v or any. person Oor persons drrectly or-

v 1nd1rectly interested. in ‘such actrvrty or business, by entermg';
“into ‘any transaction at more ‘or Tess. than a fair price which, . .~ °

- accurate arm’s length pnce
vmethod is. approprrate where ' a manufacturer sells prod-

Ve E ucts to a related: entity whrch performs ‘substantial
,manufactunng, ‘assembly, or other processmg of the -~
. product or adds s1gn1f1cant value by use of its mtangrble;.x‘

g ,property (trademark for example) before resale

: 9 Under both the comparable uncontrolled prrcew:
‘ "-*:’method ‘and the resale price method, market conditions
- faced by the affiliate are taken mto account.’ Thus goods.
¥ may be sold; for a ‘period, at a price ‘which- is below the”

- ‘full cost of manufacture in- order to estabhsh or mamtarn :

N amarket o

A !_'.1 . ,.‘ Lo . o -

“_Supp;f‘,1_2_5-18:95“"""._-7 . ::; S

- : method Thrs.‘
i {f"method must be ‘used if there are comparable uncon- .

;an outsider ‘where the property sold’ and the circum-
* stances involved -are. 1dent1cal Or. nearly 1dentrcal 0 °
those in: the controlled sale) -To the- extent they are;

Resale prrce method If there are not compara-_ N
. ble uncontrolled sales, the resale price method must be'.
_used if the standards for .its. apphcatron are met. A~

- typical situation where this method is required is where,f' :

' "s1t10ns made to related parties. -
- ‘mines that’ there is-an’ adJustment to net income under this ..

o ', et DEPT OF TREASURY—TAXATION‘ i

/ Assumrng that the requrrements of one of the P
three ‘methods in (a)8 are met, it must be used unless

L the taxpayer ‘can show that ‘some other method is
" cleatly ‘more approprrate

Where none of the threef ‘
" meéthods can reasonably be’ applred some other appro-- B
rprrate method can be used. . : S

U i, Where a taxpayer makes controlled sales of many-",
" different products or many- sales of the same product’ e
_ . and it is impractical to calculate an arm’s length price
- fot each product or sale; it is permrssrble to apply the -
'fproper method - of - pricing . to ‘product lines -or other.
groupings. - Also, the Division of Taxation may use
statistical sampling techniques to verify or determine < -
the arm’s length price of all sales to a related entity. .

.,‘»10 The Division wﬂl apply equrtable prmcrples to, -
prevent un]ust srtuatrons frdm occurrmg Ve o

(b) The apphcatron of thrs sectron is not lnnrted to an_,, :

agreement understandrng or arrangement exrstmg between
-~ a‘taxpayer and any other corporatron or any person or firm' .
~for the purpose of avordmg or evading tax under the Act. - It o
* _is also’ applicable where adjustments- and. redetermmatronsl‘
- relate to, transfer - prrcrng and. other transactions between_‘j g
- related persons or entities ‘where evasion: or tax avoidance
~ are not a consideration. - The Director may initiate adJust- L
~_ments under this section solely in the interests of determin- -
ing a fair and reasonable tax, and without respect to any .
~ benefit arising out of 1nter-corporate relationships. or ‘the
» relatronshrps of any. person holding a, substantial portion of
the stock of a taxpayer. ‘The Division shall not be limited to
indices; trade practices, cost sheets, Internal Revenue Re- =~
ports - or- any other factor in determmmg the approprrate; L
. transfer price for goods; services, rntangrbles or other dlspo- c

‘Where the. Drrector deter- o

sectron he or- she’ may' also - make a. correspondmg ad]ust-‘
ment to the allocatron factor Mo ,

(c) Where any taxpayer conducts 1ts actrvrty or busmessv o

but. for such agreement arrangement or understandrng, . .

" might have been paid or received therefor, the Director may" T
‘adjust- and redetermine items on any affected taxpayer

- report or return as ‘may be necessary properly toreflect the - -

_-taxpayer’s: adjusted entire net income: apportionable to New o

- Jersey. The following example is an illustration only and in
‘no way shall be mterpreted as’ a standard for calculatmg '

e wages in 12 paruoular case. . TR




CORPORATION BUSINESS TAX ACT

18:7-11.12

'18:7-»-11.12 Extensron of tlme to ﬁle return, mterest and

penalty _ , _
(a)-No extension will be granted unless request i is made

‘on Tentative Return Form CBT-200T ‘and is actually re-

ceived by the Division or postmarked on or before the due
date of the return The Tentatlve Return must: .

1. Show the information requrred 1ncludrng the exact
name, address, New Jersey serial number, the Federal
employer identification number, 1f any, and the amount of
‘the estimated tax habrlrty, ; .

- 2. Be accompamed by a remittance to cover the un-
paid balance of the estimated tax due for the accounting

. year for which an extensron of trme to file the return is.

requested; and

3. Be’ accompamed by the payment on"account of its
tentative tax which is due on or before the: original due
date_ for flhng of the return for whrch ‘an extension -is
requested. - s

(b)‘ TaXpayers using the New Jerseyv Corporation“Bus\in_ess‘
Tax Return Form CBT-100 may request an‘extension for a
period not exceeding six months and will receive automatic

‘ approval,‘ provided that the taxpayer has complied with the .

instructions’ -set - forth on. the. Tentative Return Form

"CBT=200T, and has pard any unpard balance of 1ts estrmat-
ed tax. :

1. In general, extensron requests‘shall not be granted
for any period exceeding six months from the orrgmal due
' date

2. Inltral extens1ons wrll be confrrmed in wrrtmg by the
Drvrsron v . : ,

3. If the frnal return is not - submrtted wrthrn the 3
extended period, penalties for: delinquent: frlmg wﬂl be
apphed as if no extensron has been granted :

(¢) Bankmg and. financial corporanons may request an’
_extension of time to flle return subject to the followrng
conditions.’ ’ : : -

No extensron wrll be granted ‘unless request is.
actually received by the Division - or postmarked on or-
’ before the due date of the return;" : :

2 The extens1on shall be made ona copy of page 1 of
Form BFC-1, mcludmg the exact -namie,’ address, New
Jersey Serial number, if apphcable the Federal employer

a 1dent1frcat10n number l.f any, and the amount of tentatlve ot
s tax habrlrty O : AL

3. ‘Be accompanred by a remrttance to cover the un-

~ paid balance of the tentative tax due for the- accounting -

year for which an extensron of tlrne to frle the return is
'requested and P L

a4 Be accompamed by.a completed copy of Schedule
L from Form BFC—l and a copy of the taxpayer S Federal
extensron request :

5 In. general extensron requests ‘shall not be granted
~for any penod exceedmg five: months from the orrgmal
duedate T

_ 6 Where the taxpayer has requested a Federal exten-
sion, the Division shall grant the taxpayer an extension for
. period. not - exceeding five months. ‘In cases where the

K taxpayer has_ failed to obtain a  Federal extension, the .
" taxpayer, upon request, may be granted a two month .

*extension for filing the return if sufficient cause is ‘submit-
“ted. Sufficient cause should .be- interpreted so that it is

. "‘. - impossible ‘or wholly impracticable to file a return within -
' two ‘months from the ongrnal due date of the return

(d) Extensrons may be conflrmed in wrrtmg by the D1v1- '
sion, if necessary Tl ,

I ‘ .

(e) If the original return is not submltted wrthrn the

“extended period, penalty for delinquent frhng wrll be apphed T

.as 1f no extens1on has been granted

' (f) Interest and penalty are chargeable as follows o :

The total amount of the tax due must be pard on or
» before the orrgmal due date for frlrng the return.

2. Any unpaid portion. of the tax on the final return

- -which is in excess of the amounts pard shall bear interest - -

* at the rate: of one and one-half percent per- month, or
' fraction thereof from the orrgmal due .date of the return
“to the date. of actual payment or December 8, 1987. On-
and after December 9, 1987 the unpaid. portion of the tax.
shall. bear interest ‘at the annual rate of five percentage
points above the prime rate, compounded daily from the
date the tax was. originally due or December 9, 1987,
whichever is later, to the date of actual payment.-On and

~after July 1, 1993, the unpaid portion of the tax shall bear L
+ interest at-the rate of three percentage points above the
- prime rate assessed for each’ month or fraction, thereof, -~
»9 compounded annually at the end of each year from' ‘the o
" date such tax was orrgmally due to the date of actualﬁ .

payment

3. In addrtron 1f the amounts pard up to. and mcludrng, .

‘the time for filing of the tentative return total less than-

“the lesser of 90 percent of the amount of tax due, or for a :
taxpayer that had a preceding fiscal or calendar account-

- ing year of 12 ‘months and’ filed a.return for that year

" - showing a tax liability equal to-the tax _computed at the

*.. .rates applicable to the current accountmg year applied to . .-
the facts shown on the return for and the law applicable -
" -to ‘the preceding accountmg year, the taxpayer shall be
. liable for a- penalty of five percent per 1 month, or fraction’
thereof, on the amourit of underpayment.” In this context,
v“ﬁhng of the return”. means filing its tentative return’
o mcrdent to its request for extension, “the time for f1hng L
~.-means the original due date for' filing the return, and
- “amount of underpayment” means the difference | between‘
100 percent of the tax shown on the final return and the
S 'total of all mstallments of estlmated tax pald on or beforeg B

. '.Su"gp.: 6-17-56
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_the orrgmal due date for filing the return as. well as. any v
» amount pald with the tentat1ve return :

(g) Where taxpayer makes an electron on Federal form.
8023, it will be granted an extension of time to file a

“corporation busmess tax return until the Federal election- is -
. filed, provided that a CBT-200T has been properly flled in_
- accordance with these rules. \

\ . (h) Warmng

1. No request for extensron wrll be consrdered unless
taxpayer has complied with all the filing requrrements for

-extensions. set forth in the rule. . E \

Amended by R. 1970 d. 121 effective October 5 1970
See: 2 N.J.R..78(a), 2 N.J.R. 95(a).
Amended-by R.1979 d.45, effective February 6 1979

© See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). '
“-Amended on an emergency basis, R.1981 d. 163, effectrve May 11 1981.

Expired July 10,1981, without readoptron
See: 13 N.J.R. 377(a).

Rule substantlally amended-to- provrde for the rmposmon of ‘interest
- and penalties on Cotporation Business Tax payments made during
additional extended period- for which an addltlonal extensron was .

granted.

'As amended, R.1982d.6, effectrve January 18, 1982

See: 13 N.J.R. 688(a), 14 N.J.R. 105(d). =~ {» o
Section substantially.amended. : .

~~Amended by R.1983 d.497, effective Novemb_er 7 1983.

See: 15 N.J.R. 1366(a), 15 N.J.R. 1872(c)
- Text substantially amended.

.~ Amended by R.1988 d.407, effective September 6, 1988.'
. See: 19 N.J.R. 2255(b), 20 N.J.R. 2310(c).

- Added text to (f) “or December 8, 1987. -On"..

" Amended by R.1991 d.35, effective January 22, 1991
~ See: 22, N.J.R. 2125(a), 23 N.J.R. 221(a) -

Added (g), recodified old (g).

- ‘Amended by R.1994 d.186, effective Apr|1 18, 1994
See: 26NJR. 761(a), 26NJR. 1696(b) o

Statutory References

See NJSA 54:10A-15 as ‘to’ the requlrement to fi le an annual |

retum, 10A-17 as to penaltles for late filing of returns; 10A-15 as to

necessity of certification of taxpayer’s return by an authorized corporate =

officer; 10A-19 as to._extension of the due date and interest to be .-

' assessed during.such extension period; and 49-6 as to’ right of Director,
to issue deﬁclency /assessments or reassessments after fmal return is. :
fled BRI : /

',,18:7511;13 Place for filing .returns and 'payment of tax-
" (a) The return together with remittance payable to “State
of New Jersey” must be: forwarded: to- the New Jersey.

Di'vision of -Taxation, 'CN666’ Trento‘r’r, 'NeW_ rJersey~08646.

(b) A separate remrttance 1s requrred to be made with =
each return. ’» » s :

- Amended by R.1979 d 45, effective February 6, 1979 :
See: 11 NJ R: 40(d), 11 NJ.R: 150(b) :

Statutory References

See N J. S A. 54 10A-15, 18 as to manner and form of tax payment

returns.

Tl UK

-

18 7—11 14 Secrecy of retums

" The returns are deemed secret and confrdentral ‘and New

Jersey law prohrbrts the unauthorized disclosure of informa- -
" tion obtained from the returns or ‘the records: pertammg
: ~thereto : -

: Amended by R. 1979 d 45, effectlve February 6, 1979
P See 11 NJR 40(d) 11 NJR 150(b) ‘ .

‘ ‘ Statutor'y . References
See N.J.S.A. 54:50-8 as to prohibition agamst Drrector or. any

'employee of the Division of Taxation dlvulgmg, disclosing; or permit-

tmg another to inspect any. records or files pertammg to the admlmstra-

tion of the tax under the Act. .
L]
18 7—11 15 Consohdated returns

(a) Corporatlons are not permrtted to frle consohdated

mdrvrdual partnershrp, or corporation or any other entity,

,Provided,. however, any business conducted by an -

or any combmatron thereof holding a license pursuant to the -

Casino. Control Act shall -file -a -consolidated corporation
busmess tax return as descnbed at N.J.A.C. 18: 7—1 17.

,

(b) Except as provrded in' (a) above, where a taxpayer has
filed a consolidated return with the Internal: Revenue Ser- -

vice for Federal income tax purposes, it must complete its.

return under the act and must reflect its entire net income
- and entire net worth ‘as if 1t had filed its Federal return on .
‘its own separate basrs ' - :

-

(c) A taxpayer under (b) above shall also file a copy of

" the Affiliations Schedule Form 851, which is frled with Form \ l
L 1120 for Federal income tax purposes )

(d) For New Jersey purposes a sellmg parent ina consol-

idated group may not exclude gain on the sale of target

~stock pursuant to a Federal election under IRC 338(h)(10).
‘Each corporation is required to report income on a. separate :
entity basis under N JA. C 18 7—5 l(c) :

4

(e) Where a target corporatron recogmzes gam as the N

' result of an IRC 338(h)(10) election, the target reports and
_"pays tax -on such gam pursuant to NJAC 18:7-5. l(a) -

v Amended by R.1985 d. 453 effectlve September 3, 1985
‘See:.17 N.J.R. 901(a), 17 N.J.R. 2145(a). -~

Added " text to (a): “Provrded however

18:7-1.17.""

Amended by R.1991 d. 35, effectrve January 22, 1991

See: 22 N.J.R. 2125(a), 23 N. J. R 221(a) :
Added (d) and. (e) R

S

any % vat' N.J.A.C.

Statutory References

See N JSA. 54: 10A—2 as to requirement for annual payment of tax

- and 10A-14 as to right" of . Director to require -copies of- pertment

extracts of its Federal income tax return or other records if taxpayer has. -
flled a consohdated Federal income tax return

N

s



' CORPORATION BUSINESS TAX ACT

Case Notes . N

Garn recogmzed by wholly owned subsidiary. as result of parent .

corporation’s federal. tax law ¢lection to treat. sale of subsidiary’s stock
as sale of subsidiary’s assets, and. to file consolidated tax return, was
subject to tax under Corporation Business Tax Act. General Bldg.

Products Corp v. Dlrector, Drv of Taxatron 15 NJTax 213 (AD :

1995).

Regulatrons were vahd General Bldg. Products Corp v. State, D1v
of Taxation, 14 N.J.Tax 232 (1994), affirmed 15 N.J. Tax 213.

. State’s prohibition against frhngr of consohdated mcome tax returns

by related corporations'does not immunize subsidiary corporation from-

state taxation of any gain Tealized as result of deemed sale of its assets.

General Bldg. Products Corp. v. State, Div. of Taxatlon 14 NJ.Tax -

232 (1994) afﬁrmed 15 N.J. Tax'213.

file two short-term returns. ~Drake Bakeries,. Inc. v.- Taxation Div.

) Dlrector, 12 NJ. Tax 172 (1991)

The term “books of the corporatron mcludes financial statements
prepared in accordance with applicable regulations in the sense encom-
passed by the term “financial reporting”’; definition of the term by rule
not necessary due ito adequate legislative standard; Director’s equity
method of accounting in valuation of corporation’s investments and
subsidiaries 'not - demonstrated to be unfair.
Director, Div. of Taxation, 5 N.J: Tax 257 (Tax C. 1983). © v 0.

18:7-11. 16 Return' to be’t“iled by an S Corporation

- (a) Except as may be'provided otherwise by this Section,

an S corporation, that is, one which has made an election

under Section 1361 et seq. of the Internal Revenue Code of

" 1954 as amended and supplemented, must complete its New
Jersey Corporatlon Business Tax Return on its own separate -
. basis  as though no electron had been made under the

Federal Statute. _

(b) Except as may be provided otherwise by this vsec’tion,
in preparing its Corporation Business Tax Return the tax-

~ payer cannot assume that ordinary income orloss (Federal
. taxable income) is equal to Federal taxable income before
( net operating loss deduction and special deductions for New

Jersey Corporation Business Tax purposes, when the taxpay-

er has elected Federal S corporation treatment: . Certain
amounts not necessarily limited to I.R.C. Section 179 ex-

penses, and 1120-S dividends that qualify for the dividend
“exclusion ‘are not included as part of the S corporation’s
ordinary income (loss) computation, but rather are passed

directly through to the shareholder on the Federal Form
K-1 Schedule. For Corporation Business Tax' purposes
these amounts are included in the computation of entire net

income, as if the corporation were a C corporation and no -

Federal S corporation election were made

Example 1: S Corporat1on has 1985 taxable income for -
Federal tax purposes of $100,000. However, not included in

computation of such amount is a $5,000 Federal LR.C.
Section 179 expense and $10,000 of S Corporation dividends
received from a different corporation which qualify for the
Federal dividend exclusion. Barring ‘any other difference

- between Federal’ taxable income and New Jersey taxable
* income per Schedule A, Form- -CBT-100, New Jersey taxable

income before net operating loss deduction (NOL) and
specral deductions is computed as such: . ,

$100,000

‘Cities -Sérvice Co. v

" 'gainsand losses.

18:7—11.17/7

7:65

18:7-11.17

. Federal Taxable Income °
(5,000)- - LR.C. Section 179 Expense - _
10,000 - - Qualifying S Corporation Dividends - .
$105,000 New Jersey Taxable Income Before NOL . and Spe-

cral Deductlons

Example 2 S Corporatlon is hqurdatmg under LR.C.
Section 337. When disposing of its real property during the

12 month distribution period, the corporatlon recaptures for. .

Federal tax purposes $5,000 of LR.C. Section 291 expenses .
Wthh an S Corporatron does not include as part of Federal
taxable income if it were an S Corporation for the three -
preceding years before the Federal LR.C. Section 337 elec-

Taxpayer that separated from consolidated group was not requrred to - tion and the LR.C. Section 1363(b) election. = Since the S

Corporation is treated as a C Corporatron for" State ‘tax '
purposes, the LR.C. Section 291 recapture is part of taxable
income before net operating. loss and spec1al deductions on
Schedule A, Form CBT—lOO »

(c) With respect 1o tax years begmmng after July 7 1993,
S corporation status may be elected for New Jersey pur-
poses by the shareholders of .a Federal S corporation. The
filing of an election form CBT-2553 with the Division to be '
recognized as a New Jersey S corporatlon is requ1red A

“New Jersey. S corporation is entitled to pay its tax @t a
“preferential rate as provided in NJ.S.A. 54:10A-5(c)(2) and °

'(3) and ‘to report and pay its tax. habrhty on Form :
~CBT-100S. L

’ Aniended by R.1979 d.45, effective February 6, 1979. -

See: 11 N.JR. 40(d), 11 N.LR. 150(b).

“Amended by R.1986 d.464, effective November 17, 1986
‘ See A8 N.J.R. 1686(b), 18 N.J.R. 2332(a)

‘(b) added.

‘ Amended by R.1994-d. 186 effectrve Apr11 18, 1994

See: 26 N.J.R. 761(a), 26 N.J.R. ‘1696(b)
Statutory References :
. See NJ S.A. 54:10A-2 as to requirement for annual frhng of return .
under this' Act desprte -other arrangements for filing a Federal return.

Case Notes

Foreign S corporation’s distribution to New Jersey taxpayer. would be
treated as if received from accumulated earnings. - Laurite v. Director,

Div. of Taxation, -12 N.J.Tax 483 (1992); affirmed 14 NJTax 166

certification denied 639 A. 2d 301, 135:N.J. 301.

Absent other evidence, distribution from foreign S corporatlon’ to

-New Jersey. taxpayer would be treated as from accumulated earnings. -
. Laurite:v. Director, Div. of Taxation, 12 N.J.Tax 483 (1992), affirmed
"~ 14 NJ.Tax 166, certification denied 639 A2d 301, 135 N.J. '301.

Pass-through losses and gains are to be excluded when calculating net
Walsh v. State,” Dept. of the Treasury, Div. of -
Taxation, 10 N.J. Tax 447 (1989), affirmed and remanded 240 NJ Su- -
per. 42, 572 A2d 222.

Coples of tax returns or other mformatlon o
required : : )

(a) The Director may by general rule or by specral notrce

‘require any taxpayer to submit copies or pertinent extracts

of its Federal income tax returns, or of any other tax return
made to any agency of the Federal Government or of thrs_

 Supp. 6-17-96
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. or any other state, or. of any statement or regrstratron made i b.
7 pursuant to any state or Federal law pertamrng to securrtres :

or securrtres exchange regulatron

" (b) The Director may requrre all taxpayers to keep what--"

-, ever ‘records he may prescribe, and ‘he may require the .
";_productron of books, papers, documents and other data, to -~
- provide or-secure information pertinent to_the- determina- -
~ . tion of the tax and its enforcement and collectlon P i

_ (c) The Drrector may, also by general rule or specral o
" notlce, require ‘any taxpayer to: make and frle information - < "
“returns, under oath, of facts pertinent to the determmatron"l_,}..
) ':of the tax or liability for tax ‘pursuant to such regulatrons at o
* whatever- times ‘and- in ‘whatever form or ‘manner. and to» o

o jwhatever extent he may prescrrbe under law

IR

) Statutory References

! other retums to government agencres or other records L

", 18 7-11. 18 Reproductron of forms =

(a) SubJect to condrtrons and requrrements of thrs sec-
- tron, the Director will ‘accept for filing purposes reproduc-
tions of the New Jersey Corporatron Business. Tax Return = -
. Forms CBT-100, CBT-100-X, and CBT-200T in lieu of the
" . official forms printed and furnished by the Director. “Any- .
. one contemplatmg the use of . reproduced forms is cautioned -
“to observe that the conditions’ herein stated may vary from
. the Federal regulatrons relatmg to reproductron of Federal

E tax forms

L (b) In order to be acceptable for frlmg purposes, repro-,:v: .
s ductron of -Forms . CBT—100 CBT—100—-X and : CBT-200T -. -

;._must meet the’ followmg condrtrons and requlrements

Reproductlons must be facsrmrles of the complete
) offrcral form, produced by photo- -offset, photo engraving, " .
photo-copymg or other -similar reproductron processes; .

2 Repwductrons must be on Paper of substantrallyv"v».

the same color, weight and: texture and of a quahty at
o '18 7—11 19 through 18 7-11 21) (Reserved)

’ least as good as that used in. the offrcral form S

R Reproductrons must be of the ‘same_size as that of
"the official form, both as to overall dnnensrons of the’_,,f'

paper ‘and the 1imagery produced

4 Format of pages shall adhere to followmg |

It is- preferable that both srdes of the. paper be* )
However, reproductron-» :

e *used in making reproductrons
¢ .. on one side will be acceptable

All reproductrons must: result in’ the same page T
" arrangement as that of the official form and the spacing
- of the printed matter on each ‘individual page and the, i

: ,fold must be the same as on the off1Cral form

Separate pages must be fastened —together m v

numerrcal order

3 short perrod returns are

Each separate page must be clearly 1dent1f1ed by"",l '-.i_'

lrstmg at thetop-of the pag
. New Jersey serial number

_the_ corporate name and ; -

5. The: color and qualrty of the reproductlon of the o
prmted matfer must be substantrally the same as' that of .
" the official form, and the frlled-m 1nformatron ‘must- be\ LT
B entlrely legrble "

prmted on the reproductron

7. Al filled-in mformatron on Page 1 of the Retumvv R

- must be typed or prmted

8. Reproductrons of forms may be made after mser-';:’;: R
= tron of - the: tax computatrons and the other requrred
' ».mformatron o : :

: See NJS.A. 54 10A—14 as  to nght “of the Drrector to requrre
© ‘taxpayer to submit pertment extracts for its Federal income tax retum,‘_r.,

) CCSS

10. The Dlrector does not undertake to. approve or -

~ disapprove the specific equrpment or process in reproduc-

- ing -official forms, but requires only that the reproduced
- forms satisfy the stated conditions.
- however, that photostats do not meet all the above condr-i

- tions; .

'_“”11. The Drrector does not undertake to approve or e
 disapprove the specrfrc writing medium or style of writing
"'to be used, but requires that the filled:in mformatron on

_‘the reproduced form be of good quality black-on-whrte N S

o w1th hand wntmg of satlsfactory legrbrhty
Amended by’ R. 1979 d.4s, effectrve February 6 1979

-Seé: 11 N.JR. 40(d), 11 N.J.R. 150(b).

Amended by.R.1994.d.186, effective Apnl 18 1994

' See 26 N JR 761(a) 26. NJ R: 1696(b)

Statutory References

. See N.J. SA 54 10A—18 as’ to authority of Drrector to desrgn tax
return forms and determme the mformatlon to be requu'ed thereon

SUBCHAPTER 12 SHORT PERIOD RETURN

_ 18 7—12 1 Short perrod retums, when reqmred

(a) In general, every ‘corporation must file a- return for

each fiscal or calendar accountmg penod or. part. ‘thereof -

dunng which it has or had a taxable status in New Jersey.

“In certain cases, the taxpayer will be requrred to file a return -
' covering an accounting period of less than 12 months
: ;may necessrtate an. adjustment of entrre net income.

“(b) Some of the crrcumstances whrch requrre the frlmg of \

'__7566". |

S 6. The taxpayers full and correct _hame. and address "
and identifying serial number as it -appears on-the pre-". L
-stenciled form furnrshed by 1 the Drrector must be typed or v_

9. All srgnatures on forms to be frled must: be Ongmal'_, e "t N
-»ﬁ:srgnatures, affrxed subsequent to the reproductron pro- P

It should be noted, ~ -

Thrs o




