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STATE OF NEW JERSEY
Department of Law and Public Safety .
~ DIVISION OF ALCOHOLIC BEVERAGE CONTROL
1100 Raymond Blvd. Newark, N.J, 07102

~

. BULLETIN 1931 Septemver 17, 1970

de APPELLATE DECISIONS - RONNIE'S BAR & GRILL (a corporatlon)

.MayOr and Council of the
Borough of_RoSelle,

" v. ROSELLE
Ronnie's Bar & Grill (a il) I
corporation), 3
Appellant, ) On Appeal - O
ve t‘i' CONCLUSIONS and ORDER
»

. Respondent. ) A
*~Alfonso L. Pisano, Esq., Attorney for Appellant
o Warren Brody, Esq., Attorney for Respondent
- Julius R. Pollatschek, Esq., Attorney for Union County Package
a - Stores Associatlon, Louis Fernicola and Joseph Ferrarra,
Obaectors , ‘

‘BY THE DIRECTOR:
The Hearer has filed the following report hereln.

Hearer s Report

: This is an appeal from the action of respondent .
Council whereby on September 15, 1969, it denied the applica-
- tion for place-to-place transfer of appellant's plenary retail
- consumption license from premises located at 19 St. George .
Avenue to premises 301 Amsterdam Avenue, Roselle. The proposed
- new premlses are located in another area of the mun101pa11ty.v

In its resolution, the Council denied the transfer
for the following stated reasons: .

"l. The applicant voluntarlly chose not to buy
-the premises at the present location of the license for
"personal reasons. :

"2, There are other locations in Roselle to which
the applicant can relocate besides the proposed premises.

“3. The great'majority'of'the neighborS“residing
near the proposed premises.are opposed to the transfer.

"y, A consumption license at the proposed location
would adversely change the character of the nelghborhood "

In its petition of appeal, appellant alleged that
respondent's action. was erroneous 1n that°f R B

: "Respondent acted in an arbltrary and caprlclous manner
in abuse of the exercise of "its discretion, contrary to

 the evidence presented before it at the" publlc hearing
concerning said application for transfer held on - :
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September 8, 1969; and otherwise in a manner contrary
to law and the precedents of the Division of Alcoholic
Beverage Control." '

The appeal was heard de novo pursuant to Rule 6
of State Regulation No. 15, with full opportunity for counsel
to present testimony and cross-examine witnesses. This was
supplemented by inclusion of the remarks of several persons
who opposed the transfer at the hearing held before the Council
on September 8, 1969. - :

Prior to taking oral testimony, the parties
- stipulated to paragraphs 1,2,%, 12 and 13 of the findings of
fact contained in the aforesaid resolution, as follows:

"l. JFrank Lowe, the principal stockholder of the
applicant, has operated the licensed premises as a tavern
at its present location for 8 years without any reported
incident or complaint except for a violation October k4,
1962 for selling a six-pack of beer to a minor resulting
in a 3-day suspension imposed by the Mayor and Council..

"2. The abplicant is a month-to-month tenant at
the licensed premises under pressure from the owner to
vacate, its lease having expired.

"y, When the applicant realized it had to move, it
contracted a sale of its license for $28,000.00 to Johnny
G's contingent upon Mayor and Council's approval of the

- transfer to Johnny G's Wood Avenue address in Roselle,
near the applicant's present location. That sale failed
when the transfer was denied because of a zoning restric-
tion affecting Johnny G's premises.

"12., 8ix letters of objection were filed with the

Clerk and a protest statement was submitted at the hear-
ing containing over 500 signatures, most from people
~residing in the neighborhood., Well over one hundred
people attended the hearing, about a dozen speaking in
opposition to the transfer. The objectors were mainly
concerned with the likelihood that the license would

- depress the neighborhood and be a bad influence on chil=-
dren, aggravate already dangerous traffic and parking
problems, and would add to the safety hazards of young
children going to and from the Washington elementary
school six blocks away. '

"13. The applicant submitted at the hearing a
statement signed by over 200 people who had no objec-
tion to the transfer, most of whom live outside the
neighborhood. One person attending the hearing spoke
in favor of the transfer based on personal knowledge
of the integrity of Mr. Lowe."

It appears from the proofs that in May 1966, the
corporate appellant was in possession of premises at 19 St.
George Avenue under and by virtue of a lease with the landlords,
Robert C., Grogan and Dorothy Grogan (husband and wife), which
contained a provision that, in the event of a sale of the premises,
appellant had the right of first refusal.

Certain correspondence and negotiations ensued
between landlord and tenant (relevant to the adjudication of
the within appeal). The correspondence was initiated by Weiner,
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Weiner and Glennon, attorneys for the Grogans, by registered
letter dated May 11, 1966, to appellant irforming it that =
the landlord had received an offer from Samuel Chalef, Richard
Chalef and Morris Chalef, partners trading as Roselle Plumbing
and Heating Supply Co., to purchase the property for the sum
of $35,000 and that appellant had a fifteen day period in which
‘to exercise its right of first refusal. Attached to this letter
is a memorandum which, according to Frank W. Lowe, president
- of the corporate appellant, indicated that he (Lowe) had sent

o "a "registered letter back to them giving the full price of 36,000

~.with interest rate, six per cent, down payment 3500, monthly
payments include interest, $250, plus property tax and fire
"insurance. To pay that off in five years." By letter dated
June 28, 1966, the attorneys acknowledged receipt of appellant's
offer and stated that Mr. Grogan was not interested in taking
back a mortgage, was solely interested in a cash transaction;
that its offer was improper and not in accordance with the
agreement. By letter dated June 30, 1966, appellant notified
the Grogans' attorneys that it deemed the offer proper and in
good faith, and in accordance with the lease. By letter dated

- July 11, 1966, the attorneys, after acknowledging receipt of

" the June 30th letter, informed appellant, "We have received a

- cash offer in the sum of $36,000.00 from the Chalefs, In view
© .of the fact that your offer is a contingent one rather than a

- cash offer, we do.not regard it as a proper offer and is not

- in accordance with the terms of the contract. We will proceed
to close title on these premises." '

L On behalf of appellant, Lowe sent a letter dated
July 16, 1966 to the Grogans' attorneys, as follows:

- “In reply to your letter of July 11, 1966, in which
‘you stated that it is. the desire of Mr. Grogan to accept
the cash offer of the Chalefs and proceed close title, I.
feel that this is Mr. Grogan's privilege and choice.

"Due to the fact that we continue at all times to
conform and be in accord with our lease, we would like
to welcome the new owners and extend to them the same:
courtesy and cooperation we have given to Mr. Grogan."

L The final communication made part of Exhibit A-2
‘was a letter from the Grogans'attorneys dated January 19, -
1968, addressed to appellant informing it as follows: -

“WThis is to inform you that premises.occupied by
you as a tenant under a certain lease agreement entered
into between Robert Grogan and Dorothy Grogan, his wife
and your company has been sold to Samuel Chalef, Richard -
Chalef and Morris Chalef, partners T/A Roselle Plumbing
and Heating Supply Company.having its principal office
at 11 East St. George Avenue, Roselle, New Jersey. The
lease agreement entered into on January 17 for the x
period from January 1 to August 31, 1968 at a monthly
rental of $250.00 has been assigne& to the new owners,
This is to authorize you to pay future rents commencing
February 1, 1968 to the new owners under the terms of
the lease aforementioned." ~ B L

C - Lowe testified that he was unable to submit an
all-cash comparable offer for the property. Subsequently, .
Roselle Plumbing acquired title to the property. Roselle
“Plumbing refused to give Lowe a lease and informed him that

" it wanted the property for its own use. ‘
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' Since the time that appellant and Grogan entered
into the aforesaid negotiations for the purchase of 19 St.
George Avenue, Lowe canvassed all of Roselle and engaged two
real estate brokers to locate premises to which the license .
may be transferred ‘

He entered into the contract for the purchase of
premises at 301 Amsterdam Avenue because he had been unsuc-
cessful in completing a place-to-place and person=-t o-person
transfer of the license to a Mr. Gallo (Johnny G's).
Immediately after denial of the application for transfer,
demand was made by Johnny G's attorneys, by letter dated
March 12, 1968, for return of all deposit monies paid by the
prospective transferee, in accordance with the agreement of
January 17th between the parties. The letter was marked A-7
in evidence,

The contract for the purchase of premises 301
Amsterdam Avenue (Exhibit A=1) contained a contingency ¢lause
that permitted the purchaser to nullify the agreement in the

event that it failed to procure approval for the transfer of
the license by June 30, 1968, In view of the fact that
appellant's lease for the present premises would expire in
August 1968 and the Gouncil could not act on the license
transfer until after July 1, appellant chose to purchase ‘he
property instead of nullifying the agreement. The properiy

is located in an area zoned for business. A map showing f;e
zoning of the Borough, the location of the present licensed
premises and the intended future location thereof was received
in evidence (Exhibit A=-5), After title to the premises was
acquired, the exterior thereof was remodeled.

A letter dated August 25, 1969 addressed to
appellant by Roselle Plumbing, containing a request that it
vacate the St. George Avenue premises as soon as possible
for the reason that the landlord had immediate need for the
building and grounds, was received in evidence (Exhibit A-lt).

Prior to purchasing 301 Amsterdam Avenue, he
canvassed every section of the Borough for sultable premises
to relocate. However, he could not find anything for less
than . approximately $100 000, This was beyond his means. At

- 301 Amsterdam Avenue he could provide off-street parking for
twelve cars., Appellant intends to operate a restaurant
seating approximately forty persons, with a service bar for
table service only. It would be open for business from 7:00
a.m, to 11:00 pem. There are no facilities of this type in
the immediate area, The premlses are located two blocks from
an industrial area which is being developed. Diagonally
across from the proposed location, there are stores along
both sides of the street, at the intersection of Amsterdam
Avenue and Third Avenue. Nelther street is heavily trafficked.

The pressure from the landlord to move is getting
stronger and appellant is fearful that eventually it will be
compelled to vacate the St. George Avenue premlses.

On cross examination, Lowe testified that the
purchase price of the Amsterdam Avenue property was $24,000;
that appellant became obligated to expend % 4,000 for kltchen
equipment and an air conditioner contingent upon the approval
of the transfer; that it expended $3,000 on supplies for im-
proving the premises in addition to hls labor; that it must
expend an additional $6,000 for bar equipment, tables, chairs,
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¢hina and glasses. | |

Lowe had applied to a Savings and Loan )

Associatlon for a mortgage loan in order to. enable ap-.
pellant to purchase the St. George Avenue property. The"
Association appraised the property-at $25,000 and offered
to loan him $17,000 or $18,000. He could ' not raise the

. cash balance of $18 000 or- $l9 000 required to purchase the
property., He did’ not engage a broker to flnd another place'
to locate until January 1968. o :

. . He had no - previous experlence in the restaurant
business. He presently operates a bar and grill at St.
George Avenue; however, lately he did not sell sandwiches.,
It is not conducted as a restaurant. .

He engaged two brokers to seek other premises
* for the transfer of the license. Prior to entering into
the Amsterdam Avenue contract, he rejected seven other lo-
cations that were submitted to him for the reason that the
price was too high or there were too many other licensees
in the area. One location was too close to a church.:

‘ Bernard Grego who resides at 226 Gordon St.,
approximately 160 to 170 feet distant from the Amsterdam
~Avenue premises, and has a clear and unobstructed view '

thereof, testified that in-his opinion, the transfer of
the 11cense would not have a detrlmental effect upon the
property in the area or the residents thereof or upon his
school-age children in passing the premises on their way
to school. He also asserted that approval of the transfer
would not increase the traffic_ormthe hazards in the area,
Victor Andersen, Chief of the local Pollce
Department, testified that there are no complaints against
appellant with respect to its operation of said premises,
Traffic at the intersection of Amsterdam Avenue and Third
Avenue (the location of the proposed licensed premises) is
generally very heavy and in the evening hours is extremely
heavy. He intends to recommend the installation of a traffic
signal at that intersection in the near future. In his
opinion, -the transfer to the proposed premises would not
further complicate traffic control at the intersection.

On cross examination, the Chief explained that
in the event of the 1nstallat10n of a traffic signal at thaet
. intersection, street parking will be prohibited for a distance
- of 100 to 156 feet therefrom.

Reubin Ratzman a llcensed real estate broker,

testified that he was retained by Lowe to seek a locatlon to
. which the license could be transferred. Immediately after
. the Amsterdam Avenue property was listed for sale on April

25, 1968, he called it to Lowe's attention. Contracts for
. the purchase of the property were prepared and executed on

. -April 27, 1968. Due to time limitations, Lowe waived the'
. contingency clause in the contract concerning prlor approval
- of the transfer of license by the Council., -

o . It was Ratzman's opinion that the site was an
_ excelleht site for the conduct of Lowe's business. He
- described the area as "a small neighbor store shopping
center," A package goods store which offers no off-street :
parking is located directly across the street. Most businesses-
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v “in the area do not prov1de off-street parking. He added

- that appellant's intended use of the premises would not -
- depreciate property values in the area. -The relocation

- would not generate more taffic than the opening of any L
~other retail business, nor would the relocatlon change the
character of the neighborhood.- '

' : On cross examlnation, the witness testified thet
. he d1d not look for any place on St. George Avenue because
Lowe had informed him that he had made a thorough check of =
that street. Lowe had suggested a price range of up to
- $30,000, However, Lowe might p0531b1y have paid an addl-
Ajgtional $5,000. S - o

R ' The testlmony of Albert Putnoky, who re31des at
227 Gordon Street, diagonally opposite the Amsterdam Avenue . .
- premises, and who has a clear and unobstructed view thereof,
was .corroborative of Grego's testimony. . The improvements

o " to the building were beneficial to the neighborhood. He

" “discussed the proposed transfer with approximately five or
- 8ix people. Some were . in favor of the transfer, some op-
posed it. B i : -

- Matthew J. Monopoll, who re51des at 216 Gordon
~Street (approximately 225 feet distant from the proposed

. location) testified that he operated a variety store di-

- ‘rectly across from the proposed site until March 9, 1969,
.when his place of business was destroyed by fire. 'In
July 1968, he signed a petition in opposition to the trans-
fer at Keegan s Liquor Store on Amsterdam Avenue. After ‘

. attending a meeting of the Council at which Police Chief .

- Andersen spoke favorably of Lowe's reputatlon, he decided -
‘to withdraw his opposition to the ‘transfer. He was aware
~of the fact that a petition in opposition to -the transfer

" was circulating in the liquor. store a year prior to the
_flling of the application. e . o

B In June 1969, he sold certaln equipment to Lowe .
 for use in his proposed new location for the sum of $i,000,
- Although he did not expect payment until the proposed new
- location was opened, the equipment was not returnable. He
. 1s of the opinion that apprOVal of the appllcation would be
“beneflcial to the area.,e,‘ _ _ U

D Frank J. Andriull, a coun01lman of. the ward

~ wherein the proposed new location lies, testified that
prior to being elected, he signed a petition and ‘mailed a
letter in opposition to the transfer. - Upon being elected

- councilman, he expressed his opp031tion to the transfer and
voted agalnst it. A" O ‘

_ A petitlon in opp051tlon to the transfer contalnlng
" in excess of 550 signatures (including Andriuli's. signature)
" which was considered by the Council at the hearing before it,
" was admitted into evidence ‘(Exhibit A-9).  Andriuli asserted’
" that although he was not impartial at the hearlng he felt
that there was no need to disqualify himself. He was influ-
... enced by the opposition to the: transfer expressed by a large
".;number of hls constituents.v], R -

Qn cross examinatlon the w1tness asserted that ,

. he was impressed by the: substantiel ‘opposition to the.trans-
.*fer. tHe described the general area as primarily residential
4N na ure. ;-’ R
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: - The last w1tness called by appellant was Robert
A. Keegan who had operated a package liquor store across .
the street from the proposed location for seven years. . He
has no'parking facilities in conjunction with the operatlon
of the business., He is opposed to the transfer- because it
would. change the character of the neighborhood. He resides -
above the package store. He felt that the grant of the
application would not affect his. business; however, it would
affect property values. He admitted keeping in his premises
a petitlon in opp031t10n to the transfer. -

' L The several 1nd1v1duals who spoke in opp051tlon
to the transfer at the hearing before the Council expressed
-an apprehension that in the event the. transfer was approved,
traffic conditions would be worsened; the overflow parking
" from the proposed new location would additionally worsen
street parking conditions and increase the traffic hazards;
it would add to the garbage problem in the areaj; it would
present a hazard to the school chlldren of the area; and 1t
_would devalue the property. B . :

' . Thus it appears that the pr1n01pal issue has }
been identlfied. Did the Council act in the best interests
of the community, and reasonably, particularly in view of
the igparent haréshlp 31tuat10n in whlch appellant flnds
itse PR - )

Prelimlnarlly, I observe that a transfer of a
liquor license to other premises is not an inherent or auto-
matic right. The 1ssu1ng authority may grant or deny a
transfer in the exercise of reasonable discretion. If denied
on reasonable grounds, such action will be affirmed. Richmon,
Inc, Vs Trenton Bulletln 1560, Item 4j Zicherman v. Drlscoll
133 N.J.L. Z 1946). As the court said in Fanmvood V. Rocco,

59 N.J. Super. 306 320 (App. Div. 1960), affd. 33 N.J. LO%
(1960): "No person is entitled to‘ihe transfer of a licensd
as a matter of law" and " If the motive of the governing body
is pure, its reasons, whether based on morals, economics, or
aesthetlcs, are 1mmater1al." : : :

.In this connection 1t may be well to quote
further from Fanwood v. Rocco, Supra (p. 320) :

h "The primary purpose of the act is to
" promote temperance (R.S. 33:1-3) and 'to be
 remedial of abuses inherent; in liquor traffic
~and shall be liberally construed' to effect
~those purposes. R. S. 33:1-73; Hudson Bergen
- County Retail Liquor Stores Ass'n, Inc., V.
-~ Board of Com'rs of City of Hoboken, supra. Be-.
- cause these are the purposes there is a sharp
" and fundamental distinction between the power .
of the Director when a license is denied by the
municipality and when one is granted, because
refusing a license cannot lead to 1ntemperance ,
or to any of the other evils the act is 1ntended -
ato prevent " : _ E >

The Legislature has entrusted to municlpal :
issuing authorities the’initidl authority and charged them
with the duty to approve or disapprove place-to-place
transfers.. The action of the Council ‘in either approving -
or denying an application for such transfer may not be re-

- versed by the Director unless he finds "“the act of the
board was clearliy against the logie and effeect of the pre=
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serited facts." Hudson Bergen County Retail Liquor Stores
Ass'n v= Hobokeg, 135 N.J. L. 502 (E. & A. 1957). L

K _As was stated 1n Ward v= Scott, 16 NoJe 16 23

. (195#.): | | |
,."Local officials who are thoroughly familiar with*"
‘their community's characteristics and interests
-and are the proper representatives of its people,-
are undoubtedly the best equlpped to pass initi--
ally on such applications ...  And their determina-
~tions should not be approached with a general feeling
- of suspicion, for as Justice Holmes has properly
~ admonished: 'Universal distrust creates universal
.~ incompetence.' Graham v. United States, 231 U. S.
‘%731 )80, 3% S. Ct. 148, 151, 58 . L Ed. 319, 32h
(1913

In the recent ‘case of _§ons Farms Tavern Inc L

y...m:k, 55 No J. 292, 303 (1970), the court stated:

v WThe conclus1on is 1nescapable that if the
legislatiVe purpose is to be effectuated the
‘Director and the courts must place much reliance
_‘upon local action. Once the municipal board has .
decided to grant or withhold approval of a premlses-
enlargement application of the type involved here,
-its exercise of discretion ought to: be accepted on
‘review in the absence of a clear abusé or unreasonable .
~ or arbitrary exercise of its discretion. Although
the Director conducts a de novo hearing in the event
of an appeal, the rule has long been established that
- he will not and should not substitute his judgment
for that of the local board or reverse the ruling if
reasonable support for it can be found in the record."

In the Lyons Farms Tavern case, the Supreme

ICourt re-emphasized the thesis of the Fanwood case that the

" Director may not disregard the municipal governing body's
authority to decline to license the operation of any taverns
or package stores in a. business section, particularly where

- there is widespread local sentiment in favor of keeping the =
area free of taverns and package stores, albeit the sentiment
may have resulted in part from moral precepts and in part

. 'from the general objections voiced in the testimony of the

" councilmen. In honoring the expressed. sentlment, the govern-
_ing body does not act at all unreasonably.

In the instant case, it is apparent ‘and I so
find that the expressed sentiments of a substantial number
of the residents of the affected neighborhood are contra
to grant of the transfer. This sentlment must be serlously

. weighed and considered.

. Evidently, these factors were con501entlously .
\evaluated by the Council in reaching its ultimate determina-
‘tion. Absent improper motivation, the action of the local
issuing: authorlty, based upon proper and bona fide use of
its discretion, must be affirmed. Hudson Bergen C County Re-
, tail nguor Stores Ass'n v. Hoboken, supra.

g It is regrettable -that appellant, who has
‘conducted hls ‘business -in a respectable manner, may be the
:victim of a possible financial loss.» Unfortunately, not
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- every hardship has a remedy. It has’ been cons1stently
held that in a conflict between a licensee's financial
concern and the public interest, the latter must prevail.
Smlth Ve Bosco, 66 N. J.- Super. 165 (App. Div. 1961).

Appellant's argument that one-of the o
counc1lmen should have disqualified himself because he had
. eXpressed opposition to the grant of the transfer lacks
“merit. In Wollen v, Fort Lee, 27 N.J. 408" (1958) the court
held that a borough ordinance amending a zoning ordinance
in order to permit multi-story apartment houses was not
- void on ground of bias and prejudice of certain members of
the borough council, who voied in favor of the amendment,
‘because they had publicly announced before ‘their election
- ‘that, if elected, they would vote in favor of. rezonlng the
' dlstrlct for multl-famlly dwelllngso ’ : , !

o Consonant with this thinking, the aptly eXpressed
*1'thoughts of Judge Frank in In re J. P. Llnahan, 138 F., 24
‘650 651-52, ( 2 Clr. 1943) warrant quotlng at 1ength.

S S [ES——

"Democracy must, indeed, fail unless our

courts. try cases fairly, and there can be no fair.
trial before a judge lacklng in impartiality. and
disinterestedness. If, however, 'bias' and
'impartiality' be defined to mean the total absence
~of preconceptions in the mind of the judge, then

no one has ever had a fair trial and no one ever
will. The human mind, even at infancy, is no blank
-plece of paper. We are born with predispositions;
‘and the process of education, formal and informal,
creates attitudes in all men which affect them in
judging situations, attitudes which precede reasonlng
in particular instances and which, therefore, by
definition, are prejudices. Wlthout acquired ‘slants,
preconceptlons, life could not go on. Every habit
constitutes a prejudgment; were those prejudgments
which we call habits absent in any person, were he
obliged to treat every habit as an unprecedented
crisis presenting a wholly new problem he would go
‘mad~. - Interest, points of view, preferences, are the
essence of living. Only death ylelds complete dis-
passionateness, for such dispass1onateness 51gnif1es
utter indifference.

,After considering all the evidence hereln,
1nclud1ng the transcript of the testimony, the exhibits
and the summation of counsel, I conclude that appellant has
failed to sustain the burden of establishing that the action
of the Council was unreasonable or constituted an abuse of”
its discretionary power. Rule 6 of State Regulatlon No. 15.°
Hence, I recommend that an order be entered affirming the
actlon of the council and dlsm1551ng the appeal._ '

Conclu31ons and Order

: . Pursuant to Rule 1t of State Regulatlon No. 15,

: written exceptions to the Hearer's report and argument in
support thereof were filed by the attorney for appellant,
and answer to the said exceptions, with supportive argument,
was filed by the respective attorneys for the respondent
and objectors..-_
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: I have fully analyzed and considered the
.exceptions, and I find that they have either been answered
1n the Hearer S report or are lacklng in merlt ‘

Having carefully considered the entlre record

_nereln 1nclud1ng the transcript of the testimony, the -

’ exhlblts the Hearer's report, written exceptions filed
thereto and answers to the said exceptions, I concur in = -
the findings and conclusions of the Hearer and adopt them‘tfj
.as my conclu31ons hereln. .

, '_ . Accordlngly, it 1s on thls l7th day of July
1970, _
ORDERED that the action of respondent be and

Athe sane is hereby affirmed and that the appeal hereln be o
~and the same 1s hereby dismissed. ’ :

RICHARD C. McDONOUGH
~ DIRECTOR

2. APPELLATE DECISIONS - VICTORY HOUSE INCORPORATED Ve .
- HIGHLANDS - -

Vlctory House Incorporated

‘On Appeal

Appellant ol [ ’
’_‘: CONCLUSIONS and ORDER

.v,:v

Borough Council of the
Borough of nghlands,_

N =’ - g

Respondent.

Bass & Kushner, Esqs., by Howard W. Kushner, Esq., Attorneys
: for Appellant '
Bengamln Gruber, Esq., Attorney for- Respondent.

BY THE DIRECTOR:

- The. Hearer has flled the follow1ng report herein:

Hearer s Report

, Appellant appeals from the actlon of respondent
‘whereby its plenary retail consumption license for premises
v-§3l Bay Avenue, nghlands, was suspended for forty-fiVe
days. | _ ,

, Respondent found appellant gullty of the follow1ng
charges'-' ‘ .

’ "1. On Sunday November 3, 1968 at 6:55 P, Mo,
~you did sell alcoholic beverages, for off -
premises consumption, in violation of Re=- -
vised Statute 33 1 et seqe o

, FQ.‘ on Sunday, August 31 1969, at ll 52 P. M.,
-~ - your bartender Vlctor E. Brush, sold,
- . served and delivered &hd allowed, permltted
ﬂand suffered te be §@?Ved, aleehslae ~
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“beverage to a minorz Kathleen ---, age 19 v
in violation of Revised Statute 33:1 et seq."

S ' Upon fillng of the appeal an order dated "
December 30, 1969, staying the effect of the suspension,

~ was entered by - the Director untll entry of a further order

, hereln. , ,

‘ The appeal was heard de novo- pursuant to Rule 6
- of State Regulatlon No. 15, at which time both partles had
‘ opportunity to produce testimony and cross-examlne w1tnesses.

. Initially I shall con31der charge (2) afore-
mentloned in this matter._ '

» The testimony of three pollce officers disclosed-
that at approximately 11 Pelle ON August 31, 1969, while in
. - appellant's licensed premises, they observed a girl drinking
- beer and, upon questioning her, learned that she was a minor,
The glrl produced a driver's license which confirmed that she
.. was under the age of twenty-one years:. However, the minor
. in question was not produced by the respondent as a witness-
in the instant casé and, according to the record, neither
had she been produced- to testify before the: respondent ‘thus
© the age of the minor was not established by competent testi-
. mony. Cf. Abad v. Newark, Bulletin 619, Item 8. DMNoreover,
a motor vehicle driver's license is not positive proof of
age. Houlik v. hewark Bulletin 232, Item 9. .

' Charge (l), relating to the sale of alcoholic
‘beverages in original containers for off-premises consumption
on November 3, 1968, will now be considered. Officer Thomas.
Sutton testified that at 6:09 p.m. on Sunday, November 3,
1968, he observed one Daniel Banks coming out of the side
door of appellant's licensed premises carrying a package;
that he spoke to Banks and, upon examination of the package
Banks carried, found that it contained '"a six-pack of
. Schaefer beer°" that he (0fficer Sutton) called Larry
-~ Cachran, who was tending bar, outside of the premises and
~informed Cochran that he had just seen Banks coming out of
the premises with a six-pack of beer. Lochran, according
to Officer Sutton, denied selling Banks the beer in questlon.

- Larry Cochran testifled that ‘he neither saw nor
'sold beer to Banks in the barroom on November 3, 1968. On
cross examination Cochran stated that the side door was locked
from the inside and, upon checking ity Officer Sutton found
that to be so. e v

Timothy Mullins (employed as a bartender by : .
appellant) testified that he was on duty on Saturday, Novem- -
ber 2, 1968 from "six to eleven o'clock;" that about nine
0 clock Banks ordered a six-pack, and near ten p.m. he

- (Mullins) told Banks "he had to talke it outy" that Banks -
did as he was told but came back into the premises and en=- -
gaged in conversation with some people; that, when he:
(Mullins) left: at eleven o clock Banks was still there.

» On rebuttal Officer Sutton said "the door -
.'leading from the alley into the hallway was open, the door \
from the hallway to the bar was, closed.ﬂ R p '

: I am satisfied from ‘the testimony of Officer
- Sutton that he gave a true and accurate account as to. what
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,;f:actually happened on November 3, 1968 Officer: Sutton s
- testimony disclosed that he saw Banks coming out of the

.. side door with a package which contained the six-pack of
,.*Schaefer beer ‘in question.

I am. not impressed With the testimony of Coch-pl'?

;-qran or Mullins. I find as a fact that the ~six-pack of :
“- ‘beer was purchased during prohibited hours in appellant's
utlicensed premises on the date allegedly charged.,jn,.

i Under the circumstances I recommend that an’
o a.,order be ‘entered. affirming respondent's action and finding '
3 .5§appe11ant guilty on charge (l).u‘a,q,_fv.. , :

T & further Pecommend that the action of the
Nrespondent in finding the appellant guilty on charge (2)
be reversed.,q . ' _

S - In view of my recommendation to affirm the action
:f_'of respondent in respect to charge (1) and to reverse its
 ‘action on'charge (2), I further recommend that the matter

" 'herein be remanded; to -respondent for modification’ of. the

U suspension, which had. heretofore been imposed. . Cf+ ggggalgs
= Borr ' Elizabeth, Bulletin l34h Item 3‘41,‘.1,.

ConcluSions and Order

o o Written exceptions to the Hearer £ report With
'»~supportive argument, were filed by the appellant, Within

© . the time limited by Rule 14 of State Regulation No. 15.

o No answers to the said exceptions were filed by
'._vthe respondent. ' S .

LT Having carefully conSidered the entire record
.Hkhereinz including the transcript. of the testimony, the
- Hearer's. report,and the’ exceptions thereto which I find

lacking in’ merit, I concur-in the findings and conclusions o

- of the Hearer and adopt his recommendations. g;“

- 70 o Accordingly, it is on thls 20th day of . Juiy
-Av19 o S

S ORDERED (l) That the action of the respondent

_ in adjudging appellant guilty of Charge 1l be and the same &;

- is hereby affirmed; (2) That the action of .the respondent
~ in adjudging . appellant guilty of ‘Charge 2 ‘be and the same -
is hereby reversed; (3) That this matter be: and the same

. is hereby- remanded to ‘the" respondent for: the reimposition -

. -"gf mgdified penalty consistent with the determination '
o ere n. Do . . y

RICHARD c. McDONOUGH'
R DIRECTOR
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3.  DISCIPLINARY PROCEEDINGS - GAMBLING (NUMBERS BETS). =
PgIgRyDISSIMILAR RECORD. - LICENSE SUSPENDED FOR
75 DAYS., : |

In the Matter of Disciplinary
Proceedings against “-,l :

Maesm Inc.j;

t/a Maesm Tavern .

' 258 Johnston Avenue o
Jersey City, No J.. R S );_“

CONCLUSIONS
SR .and
' e ORDER h
'Holder of Plenary Retail Consumption D
" License C-k431, issued by the Municipal =~
Board of Alcohollc Beverage Control of)
the City of Jersey City.; . ‘
%.Miller, Hochman Meyerson & Miller, Esqs., by Leonard Meyerson,
.Esq.e,. Attorneys for Licensee: - g
‘Edward F. Ambrose, Esq., Appearing for D1v1sion ‘

‘fﬁBY THE DIRECTOR.

The Hearer has filed the follow1ng report herein:

Hearer's Report
Licensee pleaded not guilty to the following charges:

- "l. On April 15, 28, May 2,14 June 2, 13 and 20, 1969
- - you allowed, permitted and suffered gambling in ané
upon your licensed premises, viz., the making. and
accepting of bets in a lottery, commonly known as
the 'numbers game', and on said date of June 20,
1969, you also possessed had custody of and allowed
permitted and suffered in-and upon your licensed
premises, slips, tickets, records, documents, memor-
anda and other writings pertaining to the aforemen-
- tioned gambling activity; in V1olation of Rule 7 of
State Regulation No. 20. . o ,

"2, oOn April 15,28, May 2, 1% June 2 13 and 20, 1969,
-~ you allowed, permitted and suffered tickets and .

participation rights in a lottery, commonly known
as the 'numbers game' to be sold and offered for
sale in and upon your licensed premises, and on
said date of June 20, 1969, you also possessed,
had custody of and allowed, permitted and suffered
such tickets and participation rights in and upon
your licensed premisesj in. violation of Rule 6 of
-State Regulation No. 20.

The Division's case was established through the

testlmony of two New Jersey State Police officers. Robert
J. Gaugler (a New Jersey State Police detective), assigned
‘to the criminal investigation bureau, testified that he has

' been engaged in the investigation of hundreds of cases in-
volving gambling of the so-called numbers game during the

. _past two-and-one-half years. ' Pursuant to a specific a831gn-"
ment to- investigate alleged gambling act1v1ty at ‘the subject
licensed premises, he visited the premises on the dates set
forth- in the charges herein. His™ first visit was. made to o
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f'thls ‘tavern on April 15, 1970 at about 1:10 p.m, At that:.
* time he observed the bartender (later identlfled as

\ - Samuel Petrick, vice president of the eorporate 1lcensee)‘ l' .
accept- money from several patrons who placed numbers bets

‘with him, “Petrick wrote these bets on a slip of white

- paper. These bets were "based on the number which is :

- .written in the newspapers which gives the total mutuel at

° 'the track, feature track of the day. It 1s the last 3 ;

- digits from the point-- the last 3 digits to the right of
- ‘the decimal point." = He ‘then placed a $1 bet with Petrick

.rtﬁ*on number lhé Petrick wrote the. bet-on a slip of paper

:*fﬂ;}_engaged in bartendlng on these occa31ons.;.,b

ﬂ{f;and took the money and Sllp of - paper 1nto the Tear: room.

| ‘ On his subsequent V151ts of Aprll 28 May 2
. May 1# June 2, Jurie 13 and June 20, 1969, this witness
©. also placed simllar bets with Petrlck. On, each occasion
" “'he handed him a $1 bill,. told Petrick that he wanted to

::?_play a ‘number.. Petrick, wrote the nuimmber on a slip of white L

. paper and accepted the money. Petrick was behind . the: bar

L ' on hlS v151t to the premlses on May‘z he‘observed
f.a male (variously known as Bill, Shad.and Wally, later .

- identified as William Wally Cummings). accept a. numbers bet
from a patron and recelve $1 therefor.;'u o o

. All of the bets placed w1th Petrick were numbers
L bets as heretofore described by the. w1tness.; O

- On June 20 he returned to the llcensed premises
~and had 1n his possession a $1- billj- the serial number of
- which had been previously recorded.< “He ‘placed a- $l numbers
;bet W1th Petrick on number 247. He left the premlses at
o Detectlve Sergeant Paul A. Geczy (a member of
‘the criminal investigation bureau of " the New Jersey. State
Police, with more than twenty years -experience . in the in-
vestigation of similar matters¥ pursued this investigation
- on June 20, 1969, He testified that, after Gaugler left
the premises, he entered the tavern at about.1:40 p.m,,
-fortified w1th a search warrant for the premises. After
identifying himself to Petrick and another male working in
~ the kitchen (who later identified himself as William Wally
. Cummings), he produced and executed the said warrant.  His
- search of the licensed premises disclosed many white SllpS
. of .paper bearing numbers, which slips he identified as
“ numbers slips.. Some were found under the. refrlgerator in
~ the kitchen, in a heater in the kitchen, on a shelf in a

2. liquor closet, and in other parts of the premises, -He also

- found large sums -of money secreted in and about:the premises,
. totaling $9,302.9%. The marked $1-bill was included in that
. sum and was found together with a:large sum of money, in
- the kitchen liquor closét. . He also confiscated th'u
$3h5 from the person ofﬂPetrlck.i_ o '

'”‘¢censee;fb RERa

_ L : 2 dlsclpllnary proceed ng whvch 1s“c1vil_,
'.-»in nature and not’ cri_inalﬁ ‘thus.the’ proof must;-be supportedn :
.”by a fair pre onderanc ‘the 1di ¢V° e
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- . Butler Oak Tavern v. Division of Alcoholic Beverage Control,
20 NoJ. 373 (195). I have assessed the testimony herein -
and conclude that these charges have been proved by sub-
stantial evidence. Hornauer v. Div, of Alcoholic Beverage
Control, 4O N.J. Super. 501 (1956). o

It is therefore recommended that the licensee

. be found guilty of the said charge. '

Licensee has a previous record of three _
suspensions of license by the Director, all for sales in
violation of State Regulation No. 38, as follows: For ten
days effective July 26, 1965 (Bulletin 1634, Item 2); for
twenty-five days effec%ive January 9, 1967 zBulletin,l7l7,
Item 7), for sixty daKs effective November 13, 1967 ‘

~ (Bulletin 1769, Item 4) |

" The prior record of three suspensions of
license for dissimilar violations within the past five

' years considered, it is further recommended that the li-

- . cense be suspended for sixty days (Re_Martinez, Bulletin

1904, Item hg; and, for an additional fifteen days by reason

-of the record of suspensions for three dissimilar violations

within the past five years (Re_Clark, Bulletin 1877, Item 5),

or a total of seventy-five days.

Conclusions and Order

: No exceptions to the Hearer's report were filed
pursuant to Rule 6 of State Regulation No..16. ' o

- Having .carefully considered the entire record,
including the transcript of the testimony, the exceptions
and the Hearer's report, I concur in the %indings and con-
clusions of the Hearer and adopt them as my conclusions
herein, _

Accordingly, it is, on this 20th day of July
1970, '

ORDERED that Plenary Retail Consumption License
C-431, issued by Municipal Board of Alcoholic_Beverage :
Control of the City of Jersey City to Maesm,'Inc.?At/a Maesm
Tavern for premises 258 Johnston Avenue, Jersey City, be
and the same 1s hereby suspended for seventy-five (75) days,
commencing at 2:00 a.m., Wednesday, August 5, 1970 and termina-
 ting at 2:00 a.,m. Monday, October 19, 1970.

RICHARD C. McDONOUGH
DIRECTOR
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%. DISCIPLINARX PROCEEDINGS - GAMBLING (NUMBERS BETS) =
’ ~ LICENSE SUSPENDED FOR 60 DAXS,uLESS‘5 FOR PLEA.

~ In the Matter of Disciplinary
Proceedings against

)
)
Trufer, Inc. : _
ﬁa Dohoney's Tavern ) . .
746 West Side Avenue L CONCLUSIONS
Jersey City, N. J. ' ) . - AND ORDER
) .
)

Holder of Plenary Retail Consumption
License C-497 for the 1969-70 licen-
sing year and C-359 for the 1970-71
"licensing year issued by the Municipal
Board of Alcoholic Beverage Control of )
the City of Jersey City . _ )

Levy, Lemken and Margulies, Esqs., by John Jo Lemken, Esq.,
: ~ . Attorneys for Licensee
Edward F. Ambrose, Esq., Appearing for the Division

' BY THE DIRECTOR'

. Licensee pleads guilty to charges (1) and (2)
alleging that on divers days between May 22 and July 18,
1969, it permitted acceptance of numbers bets on the li-
censed premises, in violation of Rules and 7 of State

Regulation No. 20,

Absent prior record the license will be
suspended for sixty days, W1th remission of five days
for the plea entered, leaving a net suspension of fifty- -

~five days. E@;Qak_ﬁan+_lng., Bulletin 1899, Item 2,

: Accordingly, it is, on this 22nd day of July,
1970
" ORDERED that Plenary Retail Consumption License
C- 359, issued by the Municipal Board of Alcoholic Beverage
Control of the City of Jersey City to Trufer, Inc., t/a
Dohoney's Tavern, for premises 746 West Side Avenue, Jersey
City, be and the same is hereby suspended for fifty-five

(55) days, commencing at 2:00 a.m, Tuesday, July 28, 1970,
- and terminating at 2:00 a,.m, Monday, September 21, 1970.

/Zéz;fa,q( e L__TD/ﬂii

. Richard C. McDonough
Director

, 'New Jersey State Li@v(%ﬁ}{



