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NOTICE OF APPEAL.
Filed February 23, 1928.

Essex County Circuit Court

N e w  J e r s e y  A l u m i n u m  Co m- V Action 
p a n y , a corporation, I ^ aw•

P la in t i f fN o t ic e  of 
vs )  Appeal to

l New Jersey
C h a r m s  C o m p a n y , a corporation, \ Supreme 

Defendant. J  Court.

To Lum, Tamblyn & Colyer, attorneys for plain-
tiff:

T a k e  N o t i c e  that defendant appeals to the New 
Jersey Supreme Court from the order striking 
out answer and entering summary judgment, 
entered in this cause.

CHAS. S. SMITH, 
Attorney for Defendant-Appellant.

Dated, February 14, 1928.

Service of a copy of the within notice of appeal 
acknowledged this 17th day of February, 1928.

LUM, TAMBLYN & COLYER,
Attorneys for Plaintiff.

Filed February 23, 1928.

J o h n  H. S c o t t ,

Clerk.
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SUMMONS.
Issued December 22, 1927.

State of New Jersey to Charms 
Company, a corporation:

( s e a l ) Y o u  A e e  S u m m o n e d  to answer the 
annexed complaint of New Jersey 
Aluminum Company, a corporation, in 

an action at law in the Essex County Circuit 
Court. A n d  T a k e  N o t i c e , that unless you file 
an answer to said complaint with the Clerk of the 
Essex County Circuit Court at Newark within 
twenty days after service upon you of this writ 
and the annexed complaint, the plainiif may pro-
ceed in the suit and judgment may be entered 
against you.

W i t n e s s , W o r r a l l  F. M o u n t a i n , Judge of the 
Essex County Circuit Court, at Newark, this 
22nd day of December, 1927.

JOHN H. SCOTT,
Clerk.

L U M , T a MBLYN & COLYER,

Attorneys.

30

40
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COMPLAINT.

Filed.

ESSEX COUNTY CIRCUIT COURT.

N e w  J e r s e y  A l u m i n u m  C o m -
p a n y , a  co rp o ra tio n ,

Plaintiff,

vs.

C h a r m s  C o m p a n y , a co rp o ra tio n , 

Defendant.

Action 
at Law.

Complaint.

10

Plaintiff, a corporation organized under the 
laws of the State of New Jersey, having its prin-
cipal office at No. 17 Academy street, in the City 20 
of Newark, in said State, says that:

1. On or about the first day of November,
1923, plaintiff and defendant entered into a writ-
ten indenture whereby plaintiff agreed to lease to 
defendant, and defendant agreed to rent from 
plaintiff the main building and factory and all 
the land upon which said buildings are erected 
known as Nos. 699-711 Springfield avenue, New-
ark, New Jersey, for the term of five years from 
the first day of November, 1923, at a yearly rental 
of twelve thousand dollars ($12,000.00) for the 
first two years of said term, payable in advance 
in equal monthly installments of one thousand 
dollars ($1,000.00) on the first day of each month 
and at a yearly rental of fourteen thousand dol-
lars ($14,000.00) for the third and fourth years 
o said term, payable in equal monthly install-
ments of one thousand one hundred sixty-six 
dollars and sixty-six cents ($1,166.66) on the

40
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Complaint.

first day of each month, and at a yearly rental 
of fifteen thousand dollars ($15,000.00) for the 
fifth year of said term, payable in advance in 
equal monthly installments of twelve hundred and 
fifty dollars ($1,250.00) on the first day of each 
month.

2. By the terms of the lease mentioned in 
paragraph 1, defendant also agreed not to use or 
permit the premises to be used for any purpose 
which would increase the cost of insuring the 
buildings upon the premises against loss or dam-
age by fire with responsible insurance companies 
except upon paying the increase in the fire insur-
ance rate over the rate existing at the time of 
the original occupancy of the demised premises 
under a lease of August 14, 1919.

3. On the first day of October, 1927, the sum 
of eleven hundred and sixty-six dollars and sixty- 
six cents ($1,166.66); on the first day of Novem-
ber, 1927, the sum of twelve hundred and fifty 
dollars ($1,250.00) and on the first day of De-
cember, 1927, the sum of twelve hundred and 
fifty dollars ($1,250.00) became due as rental for 
the above-mentioned premises and remained un-
paid and, although often requested to do so, de-
fendant has entirely failed to pay the same.

4. Defendant did use or permit the premises 
to be used for purposes which added to its hazard 
as a fire insurance risk and which increased the 
cost of insuring the buildings upon the premises 
against loss or damage by fire and plaintiff was 
obliged to and did pay out on March 1, 1927, the 
sum of eight hundred and thirty-five dollars and 
two cents ($835.02) over and above the sum which 
was originally paid to insure the demised prem-
ises under the lease of August 14, 1919. Pursu-

4 0
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Complaint.

ant to the lease mentioned in paragraph X, de-
fendant became obliged to pay the said sum of 
eight hundred and thirty-five dollars and two 
cents ($835.02) to the plaintiff and, although often 
requested to do so, has entirely failed to pay 
the same.

Plaintiff demands the sum of four thousand 
five hundred and one dollars and sixty-nine cents 
($4,501.69) besides lawful interest.

LUM, TAMBLYN & COLYER,
Attorneys for Plaintiff.

To the above-named defendant:
T a k e  N o t i c e  th at i f  y o u  in ten d  to  m a k e  a  d e -

fense, y ou  m u st file an  affidavit o f  m e r its  w ith in  2 0  
ten d ays a fte r  th e serv ice  h e r e o f u p o n  y o u , a n d  
an answ er w ith in  tw e n ty  d a y s  th e r e fr o m , a n d  in  
default th e re o f ju d g m e n t w ill be en tered  a g a in st  

you.

LUM, TAMBLYN & COLYER,
Attorneys for Plaintiff.

To the above-named defendant:
30

T a k e  N o t i c e  th a t i f  y o u  in te n d  to  m a k e  a  d e -
fense y o u  m u st file an  affidavit o f  m e r its  w ith in  

ten d a y s  a fte r  th e serv ic e  h e r e o f  u p o n  y o u  an d  
an answ er w ith in  tw e n ty  d a y s  th e r e fr o m  a n d  in  
d efau lt th e re o f ju d g m e n t w ill b e  en tered  a g a in st  
you.

LUM, TAMBLYN & COLYER,
Attys. for Plaintiff.

Sheriff’s fees $3.78.
40
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Complaint.

I hereby appoint and depute Charles Brernn- 
mer, to serve the within writ.

Witness my hand and seal this 23rd day of 
Dec., 1927.

CONRAD DEUCHLER,
jQ Sheriff.

By Rupert F. Mills,
( s e a l ) Under Sheriff.
Sheriff’s fees.

Served the within Summons and Complaint Dec. 
28th, 1927 by delivering a true copy thereof to 
Mr. Macham as agent in charge of Charms Co. a 
Corp. the within named defendant at his place 
of business Bloomfield Avenue, Bloomfield, N. J.

20 CONRAD DEUCHLER,
Sheriff.

By Chas. Breummer, 
Special Deputy.

30

40
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AFFIDAVIT OF MERITS. 

Filed January 5, 1928.

ESSEX COUNTY CIRCUIT COURT.

C h a r m s  C o m p a n y , a  c o rp o ra tio n ,

N e w  J e r s e y  A l u m i n u m  C o m -
p a n y , a  co rp o ra tio n ,

Plaintiff,

vs.

Defendant.

Action 
at Law,

Affidavit of 
Merits.

1 0

W a l t e r  W. R e i d , J r ., o f  fu l l  a g e , b e in g  d u ly  
sw orn a ccord in g  to  la w , on  h is  o ath  d e p o se s  a n d  

s a y s :
I am the president of Charms Company, a cor-

poration, the defendant in the above-entitled 
cause, and I believe that the said defendant has 
a just and legal defense to the action on the 
merits of the case.

W ALTER W. REID, Jr .
30

Subscribed and sworn to before me 
this 31st day of December, 1927.

(N. P. Seal) E l b e r t  L. S c h o o n o v e r .

40
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ANSWER AND COUNTER-CLAIM.

Filed January 16, 1928.

ESSEX COUNTY CIRCUIT COURT.

10 N e w  J e r s e y  A l u m i n u m  C o m -
p a n y , a corporation,

Plaintiff,

vs.

C h a r m s  C o m p a n y , a co rp o ra tio n ,
Defendant.

Action 
at Law.

Answer and 
Counter-
claim.

Defendant, Charms Company, a corporation of 
the State of New Jersey, having its principal 

20 office in Bloomfield, in said State, says that:

1. It admits the first and second paragraphs 
of the complaint.

2. It denies the third paragraph, and says 
that all and any sums of money due or to become 
due for the rental of said premises, according to 
said lease, were fully paid to the plaintiff prior 
to the first day of October, 1927, and prior to 
the commencement of this action, and that at the

30 times mentioned, its lease had been terminated 
by the plaintiff by reason of plaintiff’s violation 
thereof. It was expressly agreed in said lease 
that all repairs to the roof of said premises were 
to be made and paid for by the plaintiff. Almost 
from the beginning of its occupancy of said prem-
ises under said lease, defendant was seriously 
inconvenienced and embarrassed by the leaky 
condition of the roof. From time to time de-
fendant notified the plaintiff of the state of dis- 

^  repair of the roof, and although minor repairs



Answer and Counter-claim.

were made, this was done only after persistent 
demand by the defendant. Such repairs as plain-
tiff made were wholly inadequate, and the plain-
tiff continually neglected to maintain the roof 
in a condition necessary to keep the premises 
tenantable. Whenever it rained, or snow ac-
cumulated on the roof and thawed, water pene-
trated through the leaks in the roof, ran down 
inside of the walls and formed in pools on the 
floors of the premises. This interfered with the 
production of finished merchandise, and defend-
ant was required to place devices at the walls on 
the floors to divert the flow of water and deflect 
it into kettles and other containers. Such water 
as was not controlled in this manner had to be 
mopped up from the floors. As a result, the prem-
ises became thoroughly permeated with damp-
ness, and unsuitable for the manufacture of candy 
and large quantities of candy were spoiled with 
resultant loss, and defendant was virtually 
evicted and forced to vacate.

3. It denies that part of paragraph 4 which 
alleges that it used or permitted the premises 
to be used for purposes which increased its haz-
ard as a fire insurance risk, and says that at no 
time has it used or permitted said premises to be 
used for any purpose more hazardous on account 
of fire than the manufacture and wrapping of 
candy, as contemplated and agreed to in said 
lease. It has no knowledge or information suffi-
cient to form a belief that plaintiff paid the sum 
of $835.02 for excess insurance premium, as al-
leged, and says that it was compelled to vacate 
the premises on or about July 1, 1927, and that 
if any excess premiums were so paid by plaintiff, 
it is obligated to pay to the plaintiff only that
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Answer and Counter-claim.

portion thereof as was earned at the time defend-
ant vacated the premises as aforesaid.

By way of counter-claim against the plaintiff, 
the defendant says that:

1. It repeats the statements in paragraph 2 
10 of the answer which describe the untenantable

condition of the premises, and says that although 
the defendant contemplated continued occupancy 
of said premises for the full term of its lease, 
and desired to remain in possession until the 
termination thereof, the neglect of the plaintiff 
to make the required repairs to the roof as afore-
said, resulting in the premises becoming unsuit-
able for its purposes, and thereby untenantable, 
eventually caused the defendant to realize that 

2q it would have to secure other quarters. Some-
time before it was finally evicted defendant was 
forced to purchase other premises for the reason 
that it was unable to effect a suitable leasehold. 
When the defendant had no alternative than to 
vacate or to suffer continuous loss due to the 
unfit condition of said premises, it was compelled 
to remove its machinery and plant equipment, 
transporting them to its new site and setting up 
the same therein, at a time when the said change 

20 seriously interfered with and interrupted its busi-
ness, causing great expense and damage to the 
defendant.

2. By reason of the influx of water in said 
premises through the leaks in the roof over a 
period of at least four years, large quantities of 
merchandise were either ruined or rendered un-
suitable for the market, and thereby became un-
salable to the great damage of the defendant.

40
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Notice of Motion to Strike Out Answer, <&c.

The defendant counter-claims ten thousand dol-
lars ($10,000.00) as damages.

CHAS. S. SMITH, 
Attorney for Defendant.

NOTICE OF MOTION TO STRIKE OUT AND 
ENTER JUDGMENT.

Filed February 7, 1928.

ESSEX COUNTY CIRCUIT COURT.

N e w  J e r s e y  A l u m i n u m  C o m - \ A c t i o n

p a n y , a corporation, I a  ̂ Law.
Plaintiff, I Notice of

vs ) Motion to
l Strike Out

C h a r m s  C o m p a n y , a corporation, 1 and Enter 
Defendant, j Judgment.

To Charles S. Smith, attorney for defendant, or 
to whom it may concern:

T a k e  N o t i c e , that on Saturday, February 4, 
1928, at ten o ’clock in the forenoon on that day, 
or as soon thereafter as counsel can be heard 
thereon, we shall apply to Honorable Worral F. 
Mountain, Judge of the Essex County Circuit 
Court, at the Court House in the City of Newark, 
to strike out the defendant’s answer and counter-
claim in the above-entitled cause on the following 
grounds:

1. That the same are sham and frivolous.

2. That they constitute no legal defense to the 
cause of action in the complaint.

10

20

30

40
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Notice of Motion to Strike Out Answer, &c.

10

3. That they are vague, uncertain, indefinite, 
irregular, defective and so framed as to embar-
rass and delay a fair trial.

We shall at that time submit the original of 
the affidavits hereto annexed and made a part 
hereof.

We shall apply to said Court at that time 
to enter summary judgment in .favor of the plain-
tiff and against the defendant for the amount de-
manded in the complaint, to wit, the sum of four 
thousand five hundred and one dollars and sixty- 
eight cents ($4,501.68) with interest.

Yours, etc.,

LUM, TAMBLYN & COLYER,
Attorneys for Plaintiff.

Service of a copy of the within notice is hereby 
acknowledged this 25th day of January, 1928.

CHAS. S. SMITH,
Atty. for Deft.

30

40
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Affidavit of Gustav A. Kruttschnitt.

a f f i d a v i t  a t t a c h e d  t o  n o t i c e  o f
MOTION TO STRIKE OUT AND ETNER

COURT.

10

Action 
at Law.

Affidavit of 
Gustav A. 
Kruttschnitt.

G u s t a v  A. K r u t t s c h n i t t , being duly sworn 
upon his oath according to law, deposes and says 
that he is President of the plaintiff company, 
New Jersey Aluminum Company, a corporation, 
and was such President during the times as stated 
in the complaint.

That annexed hereto and made a part hereof 
is a true copy of the lease made between the 
plaintiff and the defendant for the premises in 
question as stated in the complaint made on the 
first day of November, 1923.

That said lease, among other things, contains 
the following clause:

“ It is further agreed between the parties 
hereto that all interior repairs to the said 
premises shall be made at the cost and ex-
pense of the lessee, excepting the roof of 
said building, the repairs to which shall be 
made and paid for by the lessor.”

JUDGMENT.

ESSEX COUNTY CIRCUIT

N e w  J e r s e y  A l u m i n u m  C o m - \ 
p a n y , a corporation, I

Plaintiff, [

vs. I
C h a r m s  C o m p a n y , a corporation, V 

Defendant. J

S t a t e  o f  N e w  J e r s e y ,
C o u n t y  o f  E s s e x .
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Affidavit of Gustav A. Kruttschnitt.

Deponent further says that the defendant, 
Charms Company, vacated the premises in ques-
tion by removing their manufacturing plant there-
from on or about the first day of May, 1927, and 
then continued to pay rent from then on as speci-
fied in the lease up to and including the month 

10 of September, 1927.
That all during this time and prior thereto 

from the inception of said lease this deponent 
made inspection trips approximately once in 
every three months to said premises for the pur-
pose of examining the same to ascertain their 
condition.

Deponent denies that at any time during the 
period of said lease the roof of said premises 
needed any repairs and denies that there were 

 ̂ any leaks in said roof, as alleged in the answer 
filed in this cause.

This deponent denies that he ever received, 
either orally or in writing, any complaints from 
the defendant company in reference to the roof 
needing repairs or the roof leaking.

This deponent further says that there is due 
from the defendant company the rent for the 
month of October, 1927, amounting to one 

30 thousand one hundred and sixty-six dollars and 
sixty-six cents ($1,166.66), for the month of No-
vember, 1927, amounting to one thousand two 
hundred and fifty dollars ($1,250.00) and for the 
month of December, 1927, amounting to one 
thousand two hundred and fifty dollars ($1,- 
250.00), all as alleged in the plaintiff’s complaint, 
together with the sum of eight hundred and 
thirty-five dollars and two cents ($835.02), the 
amount due for increase in the fire insurance 

.q premiums, as alleged in said complaint, making
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Lease.

a total due of four thousand five hundred and one 
dollars and sixty-eight cents ($4,501.68).

That no part of said sum has been paid by 
the defendant and the full amount is due and 
owing.

GUSTAV A. KRUTTSCHNITT. 1Q

Sworn and subscribed to before me 
this 26th day of January, 1928.

W i l l i a m  F. G o r m a n ,
Master in Chancery of N. J.

THIS INDENTURE made this first day of 
November, one thousand nine hundred and 
twenty-three, Between NEW JERSEY ALUMI- oo 
NUM COMPANY, a corporation organized under 
the laws of the State of New Jersey, having its 
principal office in the City of Newark in said 
State, (hereinafter called the Lessor), party of 
the first part, and CHARMS COMPANY, a cor-
poration organized under the laws of the State 
of Delaware, having its principal office in the 
City of Newark, in the County of Essex and 
State of New Jersey, (hereinafter called the 
Lessee), party of the second part, 30

WITNESSETH: In consideration of the mu-
tual covenants hereinafter set forth and of the 
sum of One Dollar each to the other paid, the 
receipt whereof is hereby acknowledged, the 
parties hereto mutually agree as follows: The 
lessor hereby demises, leases and farm lets unto 
the said lessee the main building and factory and 
all the land upon which said buildings are erected, 
which is now fenced in, situate in the City of 
Newark, County of Essex and State of New

40
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Lease.

Jersey, and known as Nos. 699 to 711 Spring- 
field Avenue; said plot having a frontage on 
Springfield Avenue of approximately 106 feet 
and a frontage on South Nineteenth Street of 
approximately 320 feet, for the term of five (5) 
years from the first day of November one 

10 thousand nine hundred and twenty-three, to the 
first day of November, one thousand nine hun-
dred and twenty-eight, at a yearly rental of 
twelve thousand dollars ($12,000.00) for the first 
two years of said term, payable in advance in 
equal monthly installments of one thousand dol-
lars ($1,000.00) on the first day of each month, 
and at a yearly rental of fourteen thousand dol-
lars ($14,000) for the third and fourth years 
of said term, payable in advance in equal monthly 

20 installments of one thousand one hundred and 
sixty-six dollars and sixty-six cents ($1,166.66) 
on the first day of each month and at the yearly 
rental of fifteen thousand dollars ($15,000.00) for 
the fifth year of said term, payable in advance in 
equal monthly installments of one thousand two 
hundred and fifty dollars ($1,250.00) on the first 
day of each month.

It is expressly understood and agreed that said 
lessee is to take over said buildings in the con- 

30 dition in which they are at the present time; that 
said lessee will make all repairs, changes and 
alterations of every kind, at its own expense, 
during the continuance of this lease, as herein-
after set forth, and that said lessee will not store 
on said premises at any time during the continu-
ance of this lease, any acids or combustibles, or 
anything which may damage or deface the build-
ings, or be noxious or dangerous to the people 
living in the vicinity of said premises. And the

40
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Lease.

lessee further agrees to repair any damages to 
the buildings or to the water pipes or heating 
plant which may arise from any cause, particu-
larly arising out of the failure of the said lessee 
to protect said water pipes or heating plant from 
freezing during the continuance of this lease.

Said lessee hereby agrees to pay to said lessor * 
the yearly rental aforesaid, at the time and in 
the manner aforesaid; and not to use or permit 
the demised premises to be used for any pur-
pose more hazardous on account of fire than the 
manufacture and wrapping of candy, nor use or 
permit the demised premises to be used in the 
conduct of the said business so as to add to its 
hazard as a fire insurance risk, or which would 
increase the cost of insuring the buildings upon 
the premises against loss or damage by fire with 20 
responsible insurance companies except upon pay-
ing the increase in the fire insurance rate over 
the rate existing at the time of the original occu-
pancy of the demised premises under lease of 
August 14, 1919. The said lessee, however, shall 
be at liberty to under-let the said premises, in 
whole or in part, but such subletting or under-
letting shall in no manner or form impair or 
diminish the liability of the tenant hereunder, 
provided, however, that if the manner in which 30 
said premises are used by such sub-lessee or 
under-lessee shall increase the fire hazard and 
cause an increase in the rate of insurance in ex-
cess of the rate established at the time of the 
original occupancy of the building under lease of 
August 14, 1919, the lessee shall pay such excess 
fire insurance rate, as additional rental, and the 
lessor shall have all rights for the recovery of 
same as herein provided for the recovery of rent.

4 0
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The lessee shall keep the interior of the de-
mised premises in as good repair as the same 
may be at the time of the original occupancy 
under lease dated August 14, 1919 (reasonable 
wear and tear and damage by the elements ex-
cepted). The lessee, however, shall not make 

10 any structural repairs or improvements without 
the written consent of the owner of said premises, 
and if consent is given, said structural repairs 
and improvements are to be made in a good work-
manlike manner, in accordance with the plans 
and specifications of a competent architect or 
engineer, and in compliance with the rules, regu-
lations and orders of all municipal, State and 
Governmental departments.

On the surrender of the demised premises, the 
20 lessee agrees to repair the floor of the demised 

premises so as to remove holes cut in the floor 
since the original occupancy under lease of Au-
gust 14, 1919, also to replace on the Nineteenth 
Street side of the said premises the side wall 
that has been broken through, and to remove the 
concrete foundation placed in the demised prem-
ises to support machinery.

The said lessor or the owner shall have the 
right to enter the demised premises at reasonable 

30 hours in the day-time to examine the same or to 
make such repairs, alterations or additions that 
it shall deem necessary for the preservation or 
restoration of the said premises or for the safety 
or convenience of the occupants thereof, and also 
in the case of the owner to exhibit the said prem-
ises at any time during the last three months of 
the said term from ten o ’clock in the morning to 
five o ’clock in the afternoon (Sunday excepted) 
and to display “ To Let”  and “ For Sale”  signs; 

. q if the said premises shall become vacant during



19

Lease.

the said term the said lessor may enter the same 
at its option and relet them and receive and apply 
the rent so received to the payment of the rent 
due by these presents.

The said lessee further agrees at the expira-
tion of the demised term to yield up the peaceable 
possession of the demised premises to the owner; 10 
to pay during the demised term the water rent 
charges which may be assessed upon the demised 
premises as additional rent when the same shall 
fall due; and to pay in like manner any excess 
fire insurance premiums if, because of the conduct 
of the business upon the demised premises, as 
herein mentioned, the cost of fire insurance 
thereon shall be increased above the rate existing 
at the time of original occupancy under the lease 
dated August 14, 1919; and if the said lessee 20 
shall fail to pay the water rents and the said 
increased cost of fire insurance, the said lessor 
may recover the same upon demand or evict the 
said lessee as in other cases of non-payment of 
rent.

The lessee shall comply with all the regulations 
and requirements of the Building Department 
and the Board of Health of the City of Newark 
m so far as they apply by reason of the occu-
pancy of the lessee, and with the regulations and gQ 
requirements of every public body exercising con-
trol over the demised premises in so far as they 
aPply by reason of the occupancy of the lessee, 
and shall do or cause to be done every matter 
or thing whatsoever in and about the demised 
premises which now or hereafter may become 
obligatory upon the lessor to do because of the 
requirements of any rate, regulation or order 
made pursuant to lawful authority, or which 
otherwise may be required by law, in so far as

4 0
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they apply by reason of the occupancy of the 
lessee; and shall further comply, in the conduct 
of its business, with the requirements of the 
Board of Underwriters or insurance companies 
writing risks against loss by fire in the City of 
Newark, to procure the carrying of policies of 

10 insurance upon the demised premises at a mini-
mum cost. It is further agreed between the 
parties hereto that all interior repairs to the said 
premises shall be made at the cost and expense 
of the lessee, excepting the roof of said building, 
the repairs to which shall be made and paid for 
by the lessor.

The lessee shall keep the sidewalk in front of 
and surrounding the demised premises clean and 
free from snow and ice or other obstructions. 

o q  It is further understood and agreed that the 
lessee shall have the right to repaint the outer 
walls of said demised premises, and to erect on 
said building suitable moveable advertising signs, 
to be removed at the end of the occupancy. No 
lettering to be printed on the building itself.

This lease is made subject to any and every 
mortgage which the owner may place upon the 
demised premises during the term of the demise 
in substitution of or addition to any mortgage 

„ q now encumbering the same, and the said lessee 
agrees, upon request, to execute proper legal in-
struments postponing the within lease to the lien 
of any such mortgage or mortgages, which said 
mortgage or mortgages, however, shall not exceed 
seventy per cent, of the value of the land and 
buildings.

If at any time during the term herein demised 
the lessee shall become bankrupt, or shall com-
pound its debts or assign over its estate or effects 
for the payment thereof, or if any execution shall
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issue against it or any of its effects, which shall 
remain unsatisfied for five days or which shall 
not be stayed, or if a receiver or trustee shall be 
appointed over its property, or if this lease 
shall by operation of law devolve upon or pass to 
any person or persons other than the said lessee, 
or its successors or assigns, except as herein-
before mentioned, then and in either of such cases 
this lease shall, at the option of the lessor, cease 
and come to an end three days after notice of 
such election shall be sent to the said lessee, by 
mail, addressed to the premises herein demised 
with the proper postage prepaid.

The said lessee further agrees to carry on the 
said premises general liability insurance, at its 
own cost and expense.

It is understood and agreed between the parties 
hereto that in the event of no heat being required 
by the lessee, the lessee will take the necessary 
precautions to prevent freezing of the steam heat-
ing plant, water pipes, toilets, etc. throughout 
the demised premises; and if requiring heat, 
which is to be furnished at its own cost and 
expense, in any portion of the demised premises, 
that the same caution will be exercised as to 
damage from freezing in any unheated portion 
of the building.

The lessor agrees that upon the payment of the 
rent reserved herein, and complying with all the 
terms and conditions herein contained, the lessee 
shall have the quiet and peaceable possession of 
the demised premises during the term of this 
lease.

It is expressly agreed between the parties 
hereto that the lessee will not leave the premises 
unoccupied without providing a watchman or 
caretaker for the same.
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IN WITNESS WHEREOF, the parties hereto 
have caused these presents to be duly signed, 
sealed and attested the day and year first above 
written.

NEW JERSEY ALUMINUM COMPANY,

10 By J a m e s  C . C o l e m a n -,
President.

Attest:

G . A. K r t j t t s c h n i t t ,
Secretary.

CHARMS COMPANY,

By W. W. R e i d , J r ., 
President.

20 Attest:

E. L. S c h o o n o v e r ,
Cashier.

30

40
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ESSEX COUNTY CIRCUIT COURT.

N e w  J e r s e y  A l u m i n u m  C o m -
p a n y , a  c o rp o ra tio n ,

Plaintiff,

vs.

C h a r m s  C o m p a n y , a c o rp o ra tio n , 
Defendant.

Action 
at Law.

Affidavit of 
S. Willard 
Coleman.

10

S t a t e  o p  N e w  J e r s e y , 1 
Co u n t y  o f  E s s e x . J ' *

S. W i l l a r d  C o l e m a n , being duly sworn upon 
his oath according to law, deposes and says that 
he is Treasurer of the plaintiff company, New 0q 
Jersey Aluminum Company, and has acted in 
that capacity during the times mentioned in the 
complaint.

Deponent further says that in accordance with 
a provision of the lease the defendant paid the 
increased fire insurance premiums above the rate 
which existed on August 14, 1919, up to the year 
1927. That the average rate of insurance for 
the year 1919 was .6262, which was gradually in-
creased, and that the rate for the year 1926 was « q 
$1.16. That on March 1, 1927, by reason of the 
condition of the said premises as maintained by 
the defendant, the rate was increased over the 
year 1926 from $1.16 to $1.554, making an in-
crease over the rate existing in 1919 of .9278.
That the insurance carried on said premises at 
that time amounted to ninety thousand dollars 
($90,000.00), fifteen thousand dollars ($15,000.00) 
m the Massachusetts Fire and Marine Insurance 
Company, sixty-five thousand dollars ($65,000.00)

40
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in the Alliance Insurance Company and ten 
thousand dollars ($10,000.00) in the Newark Fire 
Insurance Company. That the same amount of 
insurance in the same companies as hereinbefore 
stated was carried for the year 1927, so that there 
became due to the plaintiff under the terms of 

10 said lease .9278 on ninety thousand dollars 
($90,000.00), equalling eight hundred and thirty- 
five dollars and two cents ($835.02). The plain-
tiff immediately notified defendant of the increase 
in premium and made demand therefore upon the 
defendant.

The defendant wrote to the plaintiff on March 
8, 1927, in reference thereto, a true copy of which 
said letter is hereto annexed and made a part 
hereof. The detailed information requested by 

20 the defendant in that letter was submitted to it 
by this deponent and he received another letter 
from the defendant dated March 18, 1927, a true 
copy of which is hereto attached and made a part 
hereof.

This deponent subsequently, at the request of 
the defendant, made application to the rating 
bureau for a lower rate on said premises, which 
application was denied and the rate as originally 
fixed by the rating bureau on said premises, to 

30 wit, $1,554, is still in existence.
The full sum of eight hundred and thirty-five 

dollars and two cents ($835.02) for the increased 
premium of said fire insurance is still due, no 
part thereof having been paid by the defendant, 
and there is now due to the plaintiff, including 
said item and the items due for rent as set forth 
in the complaint, a total of four thousand five 
hundred and one dollars and sixty-eight cents 
($4,501.68) with interest, no part thereof having 
been paid by the defendant.40
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This deponent further says that prior to the 
lease annexed to the affidavit submitted herewith 
dated November 1, 1923, the defendant occupied 
the same premises by sub-letting from the plain-
tiff’s former tenant and that in the month of 
March, 1922, the defendant company advised this 
deponent that the roof required some repairs, as 19 
per letter under date of March 20, 1922, hereto 
annexed and made a part hereof. That subse-
quently, in the month of May, 1922, and before 
the execution of the lease sued upon in the com-
plaint, a new roof was constructed on said prem-
ises, which the plaintiff paid for, by Conrad Oech- 
ler, who is in the roofing business with his place 
of business at Irvington, N. J.

Deponent further says that from the time of 
the execution of the new lease, to wit, November 20 
1,1923, until the time of the starting of the pres-
ent litigation he never received any complaints, 
oral or written, from defendant in reference to 
leaks in said roof or any repairs required to 
leaks in said roof or any repairs required to it.

Deponent further says that the defendant 
moved from said premises on or about the first 
of May, 1927, but continued to pay the rent due 
under said lease for the months of May, June,
July, August and September. That the payment 
of said rent was made without objections on 
the part of the defendant and without any con-
tention or claim such as is now inserted in the 
answer and counter-claim filed in this suit.

S. WILLARD COLEMAN.

Sworn and subscribed to before me 
this 26th day of January, 1928.

R i c h a r d  L t j m ,

Notary Public of N. J. 40
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CHARMS COMPANY 
699-711 Springfield Ave., Newark, N. J.

March 8th, 1927.

New Jersey Aluminum Co.,
911 Essex Building,
Newark, N. J.

Gentlemen:
We are in receipt of your invoice of March 

2nd, in the amount of $835.02 covering increase 
in rate of insurance on building occupied by the 
Charms Company.

We are quite surprised to receive invoice show-
ing such an excessive rate as compared to the 
increase* as noted on invoice rendered last year. 
Before approving same for payment we must 

2Q request detailed information, which, off-sets this 
exorbitant increase on the property.

Very truly yours,
CHARMS COMPANY.

(Signed) E. L. S c h o o n o v e e , 

ELS :IS General Office Manager.

30

40
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CHARMS COMPANY 
699-711 Springfield Ave., Newark, N. J.

March 18th, 1927.

Mr. S. Willard Coleman,
809 Essex Building,
Newark, N. J. 10

Dear Sir:
We are returning herewith schedule from the 

Rating Bureau, which, sets forth the increase in 
rate on the insurance of the building occupied 
by the Charms Company at the present time. In 
as much, as we are vacating the building within 
the next 10 days, and, as all manufacturing will 
be discontinued as of the 19th, we feel that the 
rate in question should not be applied after the 
19th. 20

We therefore, suggest having the Rating Bu-
reau make another survey, for the purpose of 
giving you a lower rate at which time you will 
forward us credit to offset the high rate from 
March 19th.

Very truly yours,

CHARMS COMPANY.

(Signed) E. L. S c h o o n o v e r ,
ELS:IS General Office Manager.

40
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CHARMS COMPANY 
699-711 Springfield Ave., Newark, N. J.

March 20, 1922.

Mr. Jas. C. Coleman,
31 Clinton Street,
Newark, N. J.

Dear Sir:
This is to advise yon that the roof on building 

located at Springfield Ave., cor 19th Street leaks 
in several places.

We are also notifying Mr. Kruttsehnitt to this 
effect.

It will be necessary that this roof be repaired 
at once as it causes considerable inconvenience 
and damage every time it rains.

20 Yours very truly,
CHARMS COMPANY.

(Signed) W. W. R e i d , Jk., 
WWR :F Receiver.

30
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Affidavit of Walter W. Reid, Jr.

ON MOTION TO STRIKE OUT AND ENTER 
JUDGMENT.

DEFENDANT’S AFFIDAVITS.

Filed February 4, 1928.

ESSEX COUNTY CIRCUIT COURT. 10

N e w  J e r s e y  A l u m i n u m  C o m -
p a n y , a corporation,

Plaintiff,

vs.

C h a r m s  C o m p a n y , a corporation,
Defendant.

S t a t e  o f  N e w  J e r s e y , 'l1 ss.
C o u n t y  o f  E s s e x .

W a l t e r  W. R e i d , Jr ., being duly sworn accord-
ing to law, upon his oath deposes and says:

1. I am president of Charms Company, the 
above-named defendant. In November, 1923, 
Charms Company executed a lease with the New 
Jersey Aluminum Company, the above plaintiff, 
whereby Charms Company was to occupy prem- 30 
ises known as #699-711 Springfield avenue, New-
ark, New Jersey, for the term of five (5) years 
ending November 1, 1928. The said lease pro-
vided that Charms Company, the lessee, was to 
take over the said buildings in the condition they * 
were at the time the said lease was executed, and 
that all interior repairs to the said premises were 
to be made at the cost and expense of the lessee, 
except the roof of said buildings, the repairs to 
which were to be made and paid for by the lessor,

Action 
at Law.

Affidavit.

20
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2. At the beginning of the term of said lease, 
the roof was not watertight, but Charms Com-
pany expected that the lessor would make the 
necessary repairs to the roof as contemplated in 
the covenant in the lease which required the les-
sor to do so. From time to time I observed that

10 the buildings were gradually becoming damp. 
I made inquiry of the Works’ Manager, Eay W. 
Krout, who informed me that this was due to the 
leaky condition of the roof. I directed him to 
inform the lessor of this fact, and was informed 
by Mr. Krout that he had made numerous com-
plaints to the lessor in order to have the roof put 
in proper condition. Mr. Krout told me that 
these complaints had sometimes been made in 
writing, and more often by telephone to Mr.

20 Kruttschnitt, the secretary of plaintiff company.
3. Notwithstanding these communications, con-

ditions became worse, but were tolerated by the 
defendant company, which continued its occu-
pancy of the said premises because its only alter-
native was to vacate and find suitable quarters, 
and it was feared that such a change would sub-
ject the Charms Company to a loss more serious 
than was being sustained through its occupancy 
of the said premises which had become untenant-

30 able as a result of excessive dampness which 
permeated the entire plant.

4. The proper manufacture of candy requires 
that the atmosphere be free of dampness or hu-
midity. The presence of these elements is neces-
sarily detrimental and generally fatal to the pro-
duction of this kind of merchandise. In order 
to insure correct working conditions in said prem-
ises, Charms Company installed a dehumidifying 
system at a cost of something like $20,000. In

40
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spite of this, the water which penetrated through 
the roof allowed dampness to invade the condi-
tioning rooms and the operation of the air-drying 
apparatus became entirely ineffective. The result 
was that large quantities of candy in all stages 
of production were spoiled, and the business of 
Charms Company was seriously interfered with 
due to its inability to fill existing orders.

5. Charms Company was reluctant to vacate 
the said premises because in addition to the in-
stallation of the dehumidifying system, it had also 
gone to great expense to make other improve-
ments in said premises, among which were the 
installation of a 2,500-lb. capacity Otis electric 
elevator; a new boiler and stack; fireproof brick 
partitions; improved toilet facilities; a complete 
replacement of old electric wiring, and light sys- 
tem, with a modern system of conduit wiring; 
the extension of the electric, steam, gas and water 
service to all parts of the building; the installa-
tion of fire doors, and the re-enforcement of floors 
in various parts of the building. All of these im-
provements had been made at great expense by 
Charms Company in contemplation of its con-
tinued occupancy of the said premises. But in 
the early part of 1926, it became more apparent 
to me that the said premises were unsuitable for ^  
the purpose of manufacturing candy; in fact, had 
become untenantable. The Charms Company de-
cided to acquire a new plant rather than to con-
tinue to subject itself to the severe losses en-
countered in the said premises, and about May,
1927, conditions in said premises became so 
progressively worse, that Charms Company was 
forced to vacate and move elsewhere, at which 
time it was compelled to purchase other premises

40
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because it could not effect a suitable leasehold. 
The removal of its plant equipment and machin-
ery, the transportation of them to new quarters 
and reassembling the same at such a time, greatly 
interrupted Charms Company’s business, and 
thereby increased its loss considerably.

6. Charms Company continued to pay rent of 
the said premises for the months of May, June, 
July, August and September, and during that 
time made earnest efforts to rent said premises, 
but were unable to do so on account of the damp 
condition of the premises, and in the latter part 
of September, upon consulting counsel, was ad-
vised that its eviction from said premises con-
stituted a termination of said lease and relieved 
it of the liability for the payment, of rents sub- 

20 sequent to the date it vacated the said premises.

WALTER W. REID, J r .

Subscribed and sworn to before me 
this 31st day of January, 1928.

C h a s . S . S m i t h ,
A Master in Chancery of N. J.

30 May 9, 1924.

New Jersey Aluminum Co.,
809 Essex Building,
Newark, N. J.

Gentlemen:
Quite a lot of water, every time there is a rain, 

leaks in through the side walls of the building, 
causing us considerable loss and inconvenience.

It is my understanding of our lease with you 
that this matter is for you to take care of.

40
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I trust that you will do so at your earliest con-
venience.

Yours truly,

President,
WWR:JC CHARMS COMPANY.

ESSEX COUNTY CIRCUIT COURT.

N e w  J e r s e y  A l u m i n u m  C o m - \ 
p a n y , a corporation, I

Plaintiff, [  Action 
\ at Law. 

vs. /
n l Affidavit.
C h a r m s  C o m p a n y , a corporation, 1

Defendant. /

St at e  o p Ne w  Je r s e y , j  
Co u n t y  op E s se x . J55'

Ra y  W . K r o u t , of full age, being duly sworn 
according to law, upon his oath deposes and says:

1. I am works manager of Charms Company, 
and have been employed by said defendant com-
pany for the last nine years.

2. The roof of the factory building owned by 
the New Jersey Aluminum Company, situated at 
Springfield avenue and Nineteenth street, New-
ark, N. J., formerly used by the Charms Com-
pany, is in a very leaky condition, causing water 
to run down the side walls onto the floors and 
causing the building to be damp, the floors to be 
water-soaked and the building untenantable. This

10

20

30
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condition is not a new one, and has existed for a 
period of five years, to my knowledge, and never 
has it at any time been fully rectified. I knew of 
this condition for five years previous to our va-
cating the building because of my daily attend-
ance there in the capacity of works manager, and 
I know that this condition has continued to exist 
since we vacated the building, as I have visited 
the building on an average of more than once a 
week during this period.

3. During the last five years of the Charms 
Company’s occupancy of the building, it was 
necessary for them to make provisions to take 
care of the inflowing water due to the leaky roof 
whenever there was a heavy rainstorm or a severe 
thaw. On such occasions, the water would run 

2q down the side walls and across the floors. It 
was the Charms Company’s custom to put tin 
baffles on the walls to deflect the water as much 
as possible into large kettles and to mop up the 
water not caught in this manner so as to prevent 
its damaging merchandise and material in proc-
ess and in stock. On many occasions when, dur-
ing the night, there was not sufficient force on 
hand to take care of this condition, they have 
had goods damaged by the water coming in from 

2q the leaky roof. This condition was so chronic 
that the supervisors in charge of the various 
floors were instructed where not to locate ma-
terial in process and tarpaulins were purchased 
to throw over large piles of stock so as to pre-
vent loss during the night or over the week end. 
The Charms Company expended, during this pe-
riod, a considerable amount of money and labor 
in taking care of this condition, and repiling and 
relocating stock so as to prevent possible loss.

40
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4. A damp or humid condition hampered the 
manufacturing process of the Charms Company 
to such an extent that they went to an expense 
in excess of $20,000 for the installation of a de- 
humidifying system. The leaky condition of the 
roof allowed water to get into the conditioning 
room and the operation of this air drying system 10 
was nullified by the incoming water.

5. In the winter time, I have seen formations 
of ice at the top of the leaders, weighing fully 
five or six hundred pounds, which formed there 
because of the inability of the leaders to carry 
away the water from the roof. This condition 
became so critical at times as to be a considerable 
hazard to passersby. In the summer time I have 
seen this inability of the leaders to carry away
the water cause a stream of water to spurt out 20 
practically to the middle of Nineteenth street, 
necessitating passersby to cross the street to 
avoid it.

6. During the last five years I have constantly 
called this condition to the attention of Mr. 
Kruttschnitt of the New Jersey Aluminum Com-
pany in an attempt to get it rectified. I wrote 
him on several occasions, but most of my com-
plaints were made through telephone communi- 
cations, as Mr. Kruttschnitt’s home is but a short 
distance from the factory. For quite a period 
it was impossible to get any action, but finally 
the New Jersey Aluminum Company had some 
roofers work on the roof and the leaders, but the 
repairs made never entirely remedied the condi-
tion.

7. Attached to this affidavit are copies of let-
ters addressed to Mr. G. A. Kruttschnitt, dated 
September 24, 1924; October 27, 1924; October 40
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26, 1925; November 27, 1925, and one addressed 
to the New Jersey Aluminum Company, dated 
September 7, 1927, subsequent to the date Charms 
Company vacated the said premises, and prior to 
the commencement of this suit. In each of these 
letters complaint is made of the condition of the 

10 roof of said premises, and in the letter of Sep-
tember 24, 1924, attention was directed to the 
fact that merchandise was getting wet, and that 
relief was necessary. In the letter of September 
12, 1927, addressed to deponent, a copy of which 
is annexed hereto, Mr. Kruttschnitt refers to my 
notice concerning the roof and leader “ at the 
factory,”  and says that they had tried to have 
this work done during the winter of 1926. The 
said letter concludes with the statement that the 

2q matter was forgotten by them “ and not having 
heard anything more about it from you, we sup-
posed it was not bad.”  During the winter of 
1926-1927 and until the Charms Company vacated 
the said premises I repeatedly called Mr. Krutt-
schnitt on the telephone and complained about 
the condition of the leaders and roofs of the 
buildings because the inadequacy of the leaders 
caused large quantities of water to collect upon 
the roofs, and this in turn would leak through the 

30 side walls of the buildings into the premises.
8. The Charms Company installed fireproof 

partitions around three of the stairways in the 
building, making them comply with the require-
ments of the State Labor Department. They also 
installed a 2,500-lb. capacity Otis electric ele-
vator and elevator shaft, the building having no 
elevator when they took it over.

9. There was also installed at the expense of 
the Charms Company, a new boiler and stack and

40



37

Affidavit of Ray W. Krout.

fireproof brick partition in the one-story building 
in the rear of the premises, as the old boiler in-
stallation was condemned by the State boiler 
inspectors.

10. The toilet facilities were greatly increased 
and bettered at the expense of the Charms Com-
pany.

11. The electric lighting system, when the 
Charms Company took over the building, was 
very inadequate and of the old knob and tube 
system, which was entirely replaced with an up- 
to-date system wired in conduit.

12. Electric power, steam, gas and water were 
run to all parts of the building.

13. Fire doors were installed in accordance 
with the State requirements.

14. Two floors were reinforced so as to give 
them additional carrying capacity.

15. I believe it is a conservative estimate to 
say that the Charms Company expended $25,000 
in improving the building, which improvements 
the owner of the building will enjoy after the 
termination of the Charms Company’s lease.

16. In the affidavit of S. Willard Coleman, 
submitted by plaintiff, reference is made to ap-
plication to the Rating Bureau for a lower rate 
on said premises, which application was denied, 
and that the present rate of 1.554 is still in ex-
istence. I have been informed by the Rating 
Bureau, according to a letter dated February 2, 
1928, a copy of which is annexed hereto, that an 
application was made, and that it was acted 
upon, and a new rate was issued, and that the 
rate now applying to the- said premises is $3.00

10
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per annum without co-insurance, and $2.25 per 
annum with the 80% co-insurance clause.

17. The defendant company was compelled to 
vacate said premises in May, 1927. This was 
the beginning of the busy season in the candy 
trade, and such vacating interfered with the pro-
duction of merchandise and prevented the filling 
of orders, and resulted in a reduction of the vol-
ume of business and a lessening of profits. Even 
though business conditions were good, Charms 
Company suffered a loss of $4,000.00 during 1927 
for the reasons stated, and approximately $10,- 
502.00 was lost through merchandise ruined by 
moisture during the last five years, as shown in 
statement marked “ Schedule A ”  annexed hereto.

18. Charms Company continued to pay rent 
after it vacated said premises until the month of 
October, 1927. It did not know that its eviction 
relieved it of its obligation to pay rent, and, 
therefore, tried to mitigate its losses in this re-
spect by renting the premises to a sub-tenant, 
and also to lessen the cost of excess insurance 
premiums, as it had been informed that the rate 
on a vacant building is greater than on one that 
is occupied.

30 19. On several occasions, especially toward the
last part of 1925, Mr. Kruttschnitt came to the 
office of Charms Company, generally to com-
plain about conditions arising out of the occu-
pancy of the premises. At these times Mr. Krutt-
schnitt invariably remarked that the expense of 
maintaining the premises, such as the payment 
of taxes, interest on the money invested, etc., 
made the return from rentals so small that it 
did not pay the New Jersey Aluminum Company

40
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to rent it to the Charms Company; that they were 
practically getting nothing out of the lease, and 
that the Aluminum Company could do better if it 
were able to change the premises over into stores 
and apartments. At all times Mr. Kruttschnitt 
allowed us to understand that the Aluminum 
Company was not- at all pleased with Charms 19 
Company as tenants. These conversations gen-
erally took place in the presence of Mr. Reid, 
the president of Charms Company, and I hon-
estly believe that the plaintiff by its neglect to 
keep the roof watertight, intended to render the 
premises untenantable, and thereby cause the 
Charms Company to vacate, and so re-gain pos-
session in order that the Aluminum Company 
might obtain a greater rental than was payable 
under the Charms Company’s lease. In this con- 20 
nection Mr. Kruttschnitt also mentioned that he 
desired to get possession of the vacant lands 
included in the Charms Company’s lease, as he 
had plans for a large garage which would bring 
him in a substantial income, and that, therefore, 
plaintiff meant to evict the Charms Company and 
regain possession, inasmuch as renting conditions 
during 1926 and the early part of 1927 were 
favorable to the obtaining of increased rent. The 
damp condition of the premises, however, have o q 
made it impossible to obtain a new tenant.

RAY W. KROUT.

Subscribed and sworn to before me 
this 3rd day of February, 1928.

Ch a s . S. S m i t h ,
A Master in Chancery of N. J.

40
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SCHEDULE A.
19 2 3

Damage to 5 oz. cans, including cost of in-
spection, re-handling, loss of candy, loss on 
cans, overhead, loss in profit on approxi-
mately:—

36,000 cans.................................  $750.00
10 4,000 lbs. candy damaged by water which

showed a complete loss........................  400.00
Labor of making candy, filling cans, hand-

ling, re-handling, carting cans to dumps,
indirect labor and overhead................... 320.00

Loss due to water damaging pop items..........  300.00
Damage to machinery and equipment, repairs, 

maintenance and mechanical labor.......... 275.00
General factory labor expended in moving ma-

terial, catching and mopping up water leak-
ing in from the roof; loss due to the in-
effective operation of our dehumidifying 
system because of the water admitted 

2 0  through the leaky roof; also additional 
damage to goods; slowing up of production 
of automatic machines, delay in manu-
facture .......................................................  625.00

$ 2,670.00

19 2 4
Damage to 8,000 Charms Kiddie boxes, 7,500 

boxes lost, 80 re-shipping cartons............... $145.00
Damage to 7,500 small glassine bags Dainties; 

loss of bags, cartons and candy............ . 275.00
7.000 boxes pops damaged, candy lost, loss

30 labor, re-wrapping, re-inspecting, and re-
handling; loss in overhead, profit, etc.......... 500.00

3.000 lbs. Penny Pops in bulk partially
damaged, loss in candy, labor, cost of re-
inspecting, re-handling, etc..........................  180.00

Damage to equipment, mechanical and main-
tenance labor expended; general factory 
labor expended in taking care of incoming 
water, relieving roof condition, extra work 
on equipment because of water and damp-
ness ................................ ............................  260.00

Damage to starch in basement................. . 100.00

40
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General loss through ineffective operation of 
dehumidifying system, causing loss in pro-
duction, increasing overhead, reducing 
profit, etc......... ............................................. 475.00

$ 1,935.00

Loss for 1923 and 1924........................$

19 2 5

4,605.00
10

2,400 boxes 5c Pops partially damaged, 200 
shipping cartons lost, 1,975 boxes lost, wrap-
pers, labels, sticks, candy, including re-in-
spection, re-handling ..................................  270.00

Damage to pop sticks from water leaking from
roof, 100 cartons, 9,000 sticks to carton....... 275.00

Loss to pops in process, including loss of 
labor, candy, material, including re-inspect-
ing and re-handling......................................  320.00

Loss to unpacked candy on cooling tables in
Dainty Department, 750 lbs..........................  87.00

Damage to Peanuts stored in basement.. . . . .  300.00 20
Damage to equipment, mechanical and main-

tenance labor expended ; general factory 
labor expended in taking care of incoming 
water, relieving roof condition, extra work 
on equipment because of water and damp-
ness ............... ............................................. 275.00

General loss through ineffective operation of 
dehumidifying system causing loss in pro-
duction, increasing overhead, reducing 
profit, etc......................................................  570.00

Loss for 1925............ .......................$ 2,097.00

1 9 2 6 3 °
840 boxes 5c DeLuxe Pops damaged, loss of 

cellophans paper, candy, labor, other ma-
terial ............*..............................................$280.00

700 shipping cartons in basement damaged.. 70.00
Sticks damaged, 75 cartons................................  220.00
2,500 boxes Golf balls, loss of candy labor ship- 

ing cartons, waxed wrappers, sticks, other 
material, cost of re-handling, re-inspecting,
etc.....................................................    380.00

60 cases Charms, re-inspected with partial loss, 
loss to candy, labels, foil wax-paper, cartons, 
shipping, cases, cost of re-inspecting, re-
handling, etc..................................................  160.00 40
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Damage to equipment, mechanical and main-
tenance labor expended; general factory 
labor expended in taking care of incoming 
water, relieving roof condition, extra work 
on equipment, because of water and damp-
ness ................................ ............................. 250.00

General loss through ineffective operation of 
dehumidifying system causing loss in pro- 

10 duction, increasing overhead, reducing profit,
etc.................................................................. 670.00

Loss for 1926.......................................$ 2,030.00

19  2 7

Damage to pops and other items in process, 
loss of candy, loss of re-handling, re-in-
specting, material loss, increase in over-
head and reduction of profits...................... $720.00

Damage to equipment, mechanical and main-
tenance labor expended; general factory 
labor expended in taking care of incoming 

20 water, relieving roof condition, extra work 
on equipment because of water and damp-
ness .............................................................  350.00

General loss through ineffective operation of 
dehumidifying system causing loss in pro-
duction, increasing overhead, reducing profit, 
etc..................................................................  700.00

Loss for 1927.......................................$ 1,770.00
Loss for 1923...........  $2,670.00
Loss for 1924..............................  1,935.00
Loss for 1925.......................   2,097.00
Loss for 1926................................  2,030.00

30 Loss for 1927...............................  1,770.00

Total............................................... ..$10,502.00

40
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September 24, 1924.

Mr. Gr. A. Kruttschnitt,
43 Harrison Place,
Irvington, N. J.

Dear Sir:
In reference to my conversation with you, the 

roof on the foundry is in very bad shape and as 
we are carrying in the foundry merchandise that 
has considerable value it is essential that this 
roof be fixed before the winter sets in.

We have had considerable damage because of 
merchandise getting wet in the foundry and it is 
essential that we get relief very soon.

Yours truly,

RWK:JC Work’s Manager.

October 27, 1924.

Mr. Gr. A. Kruttschnitt,
43 Harrison Place,
Irvington, N. J.
Dear S ir:

I have called your attention several times to 
the need of a new roof or a repair on the roof of 
our foundry building.

We have had considerable loss, because of this 
roof being in such a leaking condition, for some 
time and have stood this loss ourselves. How-
ever, in the future, we will be justified in charg-
ing any damages that we might incur through 
the leaking of this roof up to the rent due you. 
Kindly give us some action so that this will not 
be necessary.

In reference to the attached circular, we have 
considerable seepage of water through the walls
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of the basement. This is exceptionally bad when 
we have heavy rains or when we have snow which 
is followed by a thaw. We, at times, have had 
as much as five inches of water due to this. I 
believe this could be remedied by you if some 
kind of a cement, similar to that advertised in 

10 the enclosed folder, would be applied to the base-
ment walls as high as the ground level.

Kindly let me know at once in reference to 
this.

Yours truly,

October 26, 1925.

Mr. Herbert Kruttschnitt,
20 32 Harrison Place,

Irvington, N. J.

Dear Sir:
The roof of the foundry building leaks quite 

badly. As this was fixed only recently, you no 
doubt have some kind of a guarantee from the 
man who did the job.

I wish you would get after him to get it in 
shape before the winter sets in.

30 Yours truly,
R. W. Krout/d W ork’s Manager.

40
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November 27, 1925.

Mr. Herbert Kruttschnitt,
32 Harrison Place,
Irvington, N. J.

Dear Sir:
I wrote yon sometime ago about the condition 

of the foundry roof. This leaks very badly and 
as we are now using the foundry for manufacture 
and are working people in there, it makes it very 
inconvenient.

Kindly see that this is taken care of immedi-
ately.

Yours truly,

K. W. Krout/d W ork’s Manager.

September 7, 1927.

New Jersey Aluminum Company,
809 Essex Building,
Newark, N. J.

A tt’n. Mr. Coleman
Gentlemen:

We have constantly complained about the con-
dition of the roof at the Springfield Avenue fac-
tory. Whenever it rains there is a considerable 
quantity of water that runs down the walls and 
on the floors, which, if allowed to lay there, would 
rot the floors out.

This condition was never at any time fully 
rectified and is more critical now that we are not 
manufacturing in the building and are not in a 
position to give it immediate attention during 
and after each rainstorm.
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This also causes a damage to some of the equip-
ment we still have in the factory. Kindly see 
that this is taken care of before additional dam-
age is done.

Yours truly,

10 CHARMS COMPANY.
R. W. Krout/d Works Manager.

G. A. KRUTTSGHNITT 
43 Harrison Place, Irvington, N. J.

Sept. 12th 1927.

R. W. Krout, Mgr. Charms Co.
Newark, N. J.

20
Dear Mr. Krout

Glad to have you remind us of the roof leader 
at the factory.

We tried to have this work done during the 
winter of 1926 but the roofers said it could not 
be done properly in cold weather or some other 
fool excuse. In the meantime the matter was 
forgotten by them and not having heard anything 
more about it from you, we supposed it was not 

20 so bad. Mr. Lawrence of Irvington will give 
estimate tomorrow.

Yours very truly,
G. A. Kruttschnitt.

40
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THE SCHEDULE RATING OFFICE OF N. J.
31 Clinton Street, Newark, N. J.

Newark, N. J., February 2, 1928.

Charms Company,
c/o Mr. Charles S. Smith,
Counselor at Law, 10
Room 918 Prudential Bldg.,
Newark, New Jersey.

Gentlemen:

Att: Mr. Ray W. Krout, Works Manager

Re:—Charms Company, 699-705 & Rear Spring- 
field Ave., Newark, New Jersey, File #1557.

In accordance with the request of your Attor-
ney Charles S. Smith, I hand you herewith my 
reply to two questions submitted by him.

Question #1  Whether upon application, or 
notice, that Charms Company had vacated prem-
ises at #699-711 Springfield Avenue, Newark,
New Jersey, you would inspect and re-rate the 
premises as an insurance risk, notwithstanding 
that a policy or policies of insurance bearing a 
specified rate were then in existence?

My answer to the above question is that upon 
notice in writing that Charms Company had va-
cated the premises in question, it would be the 
duty of this office to inspect and promulgate new 
fire insurance rates thereon. The existence of 
policies of insurance on the premises at the time 
of re-rating would have no bearing upon our 
action.

Question #2  Whether or not application had 
been made at any time since March, 1927, for an 
inspection and re-rating of said premises and if 
so, whether such application was denied?

40
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My answer to this question is that we have 
record of an application for re-rating having 
been filed under date of July 29th. This applica-
tion was not denied, but on the contrary was 
accepted and on October 7 a new rate was issued. 
A  copy of the Rate Card showing this rate is 

10 enclosed. You will note that the rate now apply-
ing to this location is 3.00 per annum without co- 
insurance and 2.25 per annum with the 80% co- 
insurance clause.

General word of explanation in regard to the 
practice of this office in accepting applications 
for re-inspection and re-rating may be in order. 
If the office is notified of a change in occupancy 
in writing, it is our invariable practice to list 
the location for inspection and verification of 

2q the changes in conditions. If upon inspection, 
changes are noted, a new rate is then published 
forthwith, contemplating the new condition. An 
application for re-rating on account of change 
in occupancy may be made by any person having 
knowledge of such a change.

Trusting that the foregoing will explain our 
position to you, we are

Very truly yours,

30 J. E. T. McClellan, Supt.
Rating and Inspection Dept.

6-McC-2 Enc.

40
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Card Attached:—

699-705 & Rear Springfield Ave. Newark
Without With 80% 

Co-Ins. Co-Ins.
N. J. Aluminum Co., owner; 
brick 3 and 1 story (building).. 3.00 2.25
Vacant mfg. plant ...................... 3.00 2.25

Note—Specific amount to be insured on and in 
each bldg.
Note—Change in occupancy
Revision—October 7, 1927 Bulletin No. 1357
File No. 1557 Map 5, page 520
This Card No. 37566 replaces 3 cards, Nos.
33989, 33989A and 33989B

St at e  o f  Ne w  Je r s e y ,
Co u n t y  o f  E s s e x .

I, Leo Flaster, of full age, being Manager of 
the Factory Department of the Real Estate Firm 
of Feist & Feist, being actively associated in the 
commercial real estate business for 14 years, 
being duly sworn according to law, upon my oath 
depose and say:

That on the 6th day of December, 1927, I vis-
ited the factory owned by the New Jersey Alumi-
num Company, at Springfield Avenue and 19th 
Street, Newark, N. J. and inspected the inside 
of the building and found the following condi-
tions,—

The roof was leaking very badly in three places 
ln the front of the building and two places in 
the rear of the building; water was running 
down the side walls at these locations and pools 
of water had formed on the 3rd, 2nd and 1st 
floors, watersoaking the floors at these points
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causing them to rot and make the building damp 
and untenantable.

The general cleanliness of the building was 
good and in my estimation cleaner than at least 
80% of the buildings that have been in the mar-
ket for rental or sale in my experience.

10 I found considerable glass broken on the first 
floor but in my estimation it would be foolish to 
replace this until the building was occupied. This 
condition is quite commonly found in vacant 
buildings. It is to be expected and in my esti-
mation does not detract from the rental possi-
bilities of the building.

With the exception of the roof and the broken 
glass, I believe the general condition of the build-
ing is at least as good if not better than when I 

20 rented it to the Charms Company. The only 
apparent signs of deterioration were the 
floors and this last in my estimation is no more 
than the result of eight years of normal wear and 
tear from a business such as the Charms Com-
pany’s business.

The exterior of the building when I rented it 
to the Charms Company was covered with large 
unattractive lettering put on by the McGann 
Company. I find at this time that the exterior 

30 building has been painted and its general
appearance is better than when taken over by 
the Charms Company.

I find that the interior of the building has prac* 
tically been painted throughout and that the gen-
eral apperance of the interior is at least as good 
if not better than when I rented it to the Charms 
Company.

In my opinion the building is being allowed 
to deteriorate very rapidly because the leaky 
roof condition is being allowed to continue and

40
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it was apparent to me that this condition has 
been going on for some time as the side walls 
where the leaks occur are discolored to a great 
extent which would be caused by this continued 
condition.

The building at this time was very damp from 
the water admitted through the leaky roof and 
was in my estimation in an untenantable and un- 
rentable condition due entirely to the leaky roof.

I also found that the following improvements 
had been made to the building during the Charms 
Company’s occupancy,—

A fireproof partition had been built around the 
stairways; a modern electric elevator and ele-
vator shaft had been installed; there having been 
no elevator in the building before; floors had been 
reinforced on two floors so that they could carry 
additional weight; a new high pressure boiler 
had been installed.

(Signed) LEO FLASTER.

Subscribed and sworn to before me 
this 15th day of December, 1927.

Emma  La u t e n s c h l a g e r ,
A Notary Public of New Jersey.

St at e  o f  Ne w  Je r s e y ,
Co u n t y  o f  E s s e x .

I, Leo Samuels, of full age, being duly sworn 
according to law, upon my oath depose and say: 

That during the month of Aug. 1927 I made 
an agreement with the Charms Company to act 
as caretaker of the building they had vacated 
which is owned by the New Jersey Aluminum 
Company, situated on the corner of Springfield
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Avenue and Nineteenth Street, Newark, N. J.; 
that during the period from Aug. up to the 
present time the roof of said building has been 
in a very leaky condition, water leaking through 
the roof and running down the sidewalls in five 
different places to such an extent that large

10 puddles of water would form on all three floors, 
causing the floors to be watersoaked and the 
building to be very damp. The water leaked 
through the roof to such an extent that I placed 
large kettles to catch some of the water which 
was deflected off the side walls by tin baffles 
which had been put there by the Charms Com-
pany and that during a severe rainstorm these 
kettles had to be emptied very frequently, but 
at best they only would catch a part of the water.

2q During the month of September I showed a 
representative of the Royal Manufacturing Com-
pany of Pennsylvania through the building as a 
prospective tenant. He stated that he could not 
consider renting the building because of its damp-
ness. I explained to him that the building was 
not normally damp, that the damp condition was 
due to the leaky roof, and was in evidence now 
because it had rained for two or three days 
previous. He stated that they carried a number 
of pulverized drugs which if stocked in a damp 
place would cake and become unsalable and that 
they could not consider a building that had any 
possibility of dampness. It is my opinion that 
with this exception he was favorably inclined 
toward the building.

I have repeatedly called this condition of the 
roof to the Charms Company and have been told 
by Mr. Krout that he had called it to the atten-
tion of the owner of the building and had been 
unable to get any action.

40
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To my knowledge, no attempt to remedy this 
condition has been made while I have been in 
charge of the building and it is my opinion that 
the building has deteriorated from this condition 
and will continue to deteriorate until it is rem-
edied.

I have shown others through the building who 10 
have commented on the condition of the water 
on the floors and in my opinion they have not 
been favorably impressed because of this condi-
tion as the building is, in my estimation, unten-
antable and that the likelihood of its being rented 
is greatly reduced because of this condition.

With the exception of this condition and the 
fact that there are several windows broken, I be-
lieve the building to be in as good a condition as 
could be expected of an unoccupied building. I 20 
have heard no adverse comments by any pro-
spective tenants whom I have shown through the 
building as to its condition outside of the condi-
tion of the leaky roof and the broken windows.

(Signed) LEO SAMUELS.

Subscribed and sworn to before me
this 12th day of December, 1927.

E lb er t  L. Sc h o o n o v e r , q

A Notary Public of New Jersey.

St at e  or Ne w  Je r s e y ,
Co u n t y  o f  E s s e x .

I, Louis Safirstein, of full age, having been in 
the employ of the Charms Company for five years, 
being duly sworn according to law, upon my oath 
depose and say:

40
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That on the 2nd day of December, 1927, I vis-
ited the factory premises owned by the New 
Jersey Aluminum Company situated at Spring- 
field avenue and 19th street, Newark, N. J., used 
by the Charms Company, and inspected the in-
side of the building and found that the roof was 

10 leaking badly in five places; the water running 
down the side walls, across the floors on the 3rd, 
2nd and 1st floors, causing large puddles of water 
to form and watersoaking the floors at these 
points. This condition has existed continuously 
for a period of five years to my knowledge and was 
never remedied, with the result that while operat-
ing as foreman or head checker in this plant, I 
was compelled to locate the merchandise in proc-
ess so as to avoid the water that always came in 

20 through the roof in case of rain or in the winter 
time in case of a heavy thaw. In fact, it was my 
first duty when reporting to work every morning 
after a rainstorm during the night to go around 
to see what got wet and I recall many instances 
where merchandise was spoiled and had to be 
scrapped because of its getting wet from water 
from the leaky roof. I also recall that during the 
day when there was a heavy rainstorm or thaw 
that I had to detail men to catch the water in 

2Q ¡pails and to mop it up as it came in so as to pre-
vent it from reaching the merchandise and dam- 
aging it. This condition was always a consider-
able handicap to our operating and a continual 
source of annoyance and anxiety.

With the exception of the leak in the roof and 
some broken glass, the building in my estimation 
was in a very clean and rentable condition.

(Signed) LOUIS SAFIRSTEIN.

40
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Subscribed and sworn to before me 
this 12th day of December, 1927.

E lb e rt  L. Sc h o o n o v e r ,
A Notary Public of New Jersey.

S t a t e  o f  Ne w  Jer s e y ,
Co u n t y  o f  E s s e x .

I, Lloyd Croutch, of full age, having been em-
ployed by the Charms Company for eight years 
in the capacity of head porter, being duly sworn 
according to law, on my oath depose and say:

That during the last five years the Charms 
Company used their old factory at Springfield 
avenue and 19th street, Newark, N. J., owned by 
the New Jersey Aluminum Company, I was con-
stantly called upon to prevent water leaking 
through the roof from spoiling candy and ma-
terial on the different floors. I have seen water 
from the leaky roof run down the side walls and 
across the floors on all three floors and have seen 
merchandise that was damaged by this water 
leaking from the roof.

I have often worked with several other men 
during a rainstorm, catching the water in kettles 
and mopping up the water that ran onto the 
floors. I have also helped to move material out 
of the way of leaks so as to prevent it from being 
damaged.

I have often told Mr. Krout of these leaks and 
e has told me that he was trying to get the owner 

'of the building to fix it, but in my experience the 
roof has never been free from leaks.

(Signed) LLOYD CROUTCH.
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Subscribed and sworn to before me 
this 29th day of December, 1927.

E lber t  L. Sch o o n o ve r ,
A Notary Public of New Jersey.

St at e  o f  Ne w  Je r s e y ,
Co u n t y  o f  Es s e x .

I, Fred Weise, being of full age, having been 
in the employ of the Charms Company for eight 
years as master mechanic, being duly sworn ac-
cording to law, depose and say:

That on December 5, 1927, I visited the fac-
tory premises owned by the New Jersey Alumi-
num Company at Springfield avenue and 19th 
street, Newark, N. J., used by the Charms Com- 

^0 pany, and found the roof leaking badly in five 
places; water running down the side walls across 
the floors on the first, second and third floors.

It has been my experience that during the last 
four or five years every time there was a heavy 
rainstorm or sudden thaw, the water would back 
up on the roof and leak through at various places. 
It has been my duty during this time to go up 
on the roof to attempt to release this water so as 
to prevent it from running down tne side walls 

39 on the inside of the building and damaging the 
merchandise. In my estimation, the leaders were 
inadequate for carrying away the roof drains 
and I have seen water shoot out into the middle 
o f 19th street from the roof because of this con-
dition.

I have also seen large cakes of ice form on 
the leaders from the overflowing water.

It was my duty to make galvanized iron baffles 
which were put against the walls so as to deflect 
the water running down them into kettles.40
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I have come in in the morning on several occa-
sions and found that water leaking through the 
roof had run across the floors of the building and 
damaged merchandise.

I know that this condition was constantly called 
to the attention of the New Jersey Aluminum 
Company, as I have explained this condition to 
various roofers they sent there to look it over, 
and I know that the condition was never entirely 
corrected.

(Signed) FRED WEISE.

Subscribed and sworn to before me 
this 12th day of December, 1927.

E lb er t  L. S ch o o n o ve r ,
A Notary Public of New Jersey.

St at e  o f  Ne w  Je r s e y ,
Co u n t y  o f  E s s e x .

I, Elbert L. Schoonover, of full age, being duly 
sworn according to law, upon my oath depose and 
say: ♦

That on the 14th day of December, 1927, on 
my own volition, I visited the factory premises 
owned by the New Jersey Aluminum Company 
situated at Springfield avenue and Nineteenth 
street, Newark, N. J., used by the Charms Com-
pany. I was very much surprised on entering 
the building to note the dampness emanating 
therefrom. Upon walking throughout the build-
ing, I noticed that puddles of water of various 
sizes were on each of the floors in both the front 
and rear of the building, making the building 
untenantable. It was also noticed that the floor-
ing was considerably watersoaked and the walls
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streaked where the water had leaked through 
from the roof. As general office manager of the 
Charms Company I have full knowledge of the 
leaking condition of the roof for the past three 
years, and on one occasion called Mr. Coleman 
of the New Jersey Aluminum Company and ad- 

10 vised him of this condition, and to the best of my 
knowledge this condition was never rectified.

With the exception of the conditions as out-
lined, the building in my estimation was in a 
better condition than when the Charms Company 
rented same from the McCann Company.

(Signed) ELBERT L. SCHOONOVER.

Subscribed and sworn to before me 
this 31st day of December, 1927.

^  L eo  Sa mu e l s ,
A Notary Public of New Jersey.

30
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ORDER STRIKING OUT ANSWER AND 
ENTERING SUMMARY JUDGMENT.

Filed February 7, 1928.

ESSEX COUNTY CIRCUIT COURT.

!
.Action 
at Law

Order
Striking Out 
Answer and 
Entering 
Summary 
Judgment.

This matter coming on to be heard on the ap-
plication of Lum, Tamblyn & Colyer, attorneys 
for the plaintiff, to strike out the second 
paragraph of the defendant’s answer upon the 
ground that it does not constitute a defense to 
the plaintiff’s cause of action, <and enter sum- 
mary judgment for the rent due for the months 
of October, November and December, 1927; and 
Charles S. Smith, the attorney for the defendant, 
having been heard thereon and admitting in open 
court that the rent for the month of October, 
1927, amounting to one thousand one hundred and 
sixty-six dollars and sixty-six cents ($1,166.66) 
was not paid, and that the rent for the month 
of November, 1927, amounting to twelve hundred 
and fifty dollars ($1,250.00) was not paid, and 
that the rent for the month of December, 1927, 
amounting to twelve hundred and fifty dollars* 
($1,250.00) was not paid, and it appearing to the 
Court after argument that the said second para-
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Order Striking Out Answer, &c.

graph of the defendant’s answer does not con-
stitute a defense to the plaintiff’s cause of action;

It is on this seventh day of February, nineteen 
hundred and twenty-eight, on motion of Lum, 
Tamblyn & Colyer, attorneys for the plaintiff, 
Or de r e d  that the second paragraph of defend-

ió  ant’s answer be and the same hereby is stricken 
out, and that judgment be and hereby is entered 
for the plaintiff, the New Jersey Aluminum Com-
pany, a corporation, against the defendant, 
Charms Company, a corporation, for the sum of 
three thousand six hundred and sixty-six dollars 
and sixty-six cents ($3,666.66) and sixty-eight 
dollars and seventy-four cents ($68.74) interest, 
making a total of three thousand seven hundred 
and thirty-five dollars and forty cents ($3,735.40) 

20 ^ d  costs.

WORRALL F. MOUNTAIN,
Judge.

I hereby consent to the form of the above order.

CHAS. S. SMITH, 
Attorney for Defendant.

30
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JUDGMENT.

ESSEX COUNTY CIRCUIT COURT.

44953
New  Jersey  A l u m i n u m  Co m-

pa n y , a corporation,
Plaintiff,

vs.

Ch ar ms  Co mp a n y , a corporation, 
Defendant.

Action 
at Law.

On Order 
Striking Out 
Answer.

10

Judgment entered February 7, 1928.

Damage ...........  .$3,735.40 20
C osts..........................   66.43

T ota l..................................$3,801.83

Judgment on order striking out answer in the 
above-entitled action was entered on the seventh 
day of February, A. D. nineteen hundred and 
twenty-eight, in favor of the plaintiff, New 
Jersey Aluminum Company, and against the de-
fendant, Charms Company, for the sum of three 
thousand seven hundred and thirty-five dollars 
and forty cents ($3,735.40) damage and sixty-six 
dollars and forty-three cents ($66.43) costs of 
suit.

Judgment entered and signed February 7, 1928.

WILLIAM S. GUMMERE,
Judge.

Jo h n  H. S cot t ,
Clerk.

Book 104, Circuit Court Judgments, page 133. 40

30
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GROUNDS OF APPEAL.
Filed March 1, 1928.

ESSEX COUNTY CIRCUIT COURT.

10

Ne w  Je r se y  A l u m i n u m  Co m-
p a n y , a corporation,

Plaintiff,

vs.

C h a r m s  C o m p a n y , a  co rp o ra tio n , 

20 Defendant.

---------------------------------------------------/
The defendant-appellant states JUI8I

grounds of appeal from the judgment of the
Essex County Circuit Court in the above-entitled 
cause:

i , .^ ie ^our  ̂ eri>ed in granting the motion of 
30 p am i respondent to strike out the second para-

graph of the defendant’s answer.

2. The Court erred in striking out the second
paragraph of defendant’s answer and entering 
ju gment for three thousand seven hundred and 
thirty-five dollars and forty cents ($3,735.40) and 
costs. ’

3. The Court should have denied the motion 
oi plaintiff-respondent to strike out the second 
paragraph of defendant’s answer because the

Action 
at Law.

On Appeal 
from Essex 
County 
Circuit Court 
to New 
Jersey 
Supreme 
Court.

Grounds 
of Appeal.

the following

40
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Grounds of Appeal.

said second paragraph sets forth a legal defense 
to the plaintiff’s canse of action.

4. The affidavits filed in this cause by the 
defendant-appellant presented questions of fact 
as to its defense which should have been sub-
mitted to a jury.

CHAS. S. SMITH, 
Attorney for Defendant-Appellant.

Service of a copy of the within grounds of 
appeal acknowledged this 1st day of March, 1928,

LUM, TAMBLYN & COLYER, 
Attorneys for Plaintiff-Respondent.

ESSEX COUNTY CLERK’S OFFICE.

I , Jo h n  H. S c o t t , Clerk of the Circuit Court, in 
and for the County of Essex in the State of New 
Jersey, do hereby certify that the foregoing is a 
true and correct transcript of all of the record 
of the proceedings in the cause entitled New Jer- 
say Aluminum Company, a corporation, plaintiff, 
v. Charms Company, a corporation, defendant, 
as the said record now appears in the files of this 
office.

In  T e s t i m o n y  W h e r e o f , I have hereunto set 
my hand and affixed the official seal of said court 
and county at Newark, N. J., this 12th day of 
March, A. D. 1928.

JOHN H. SCOTT,
( s e a l ) Clerk.

10

2 0

3 0

4 0
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OPINION OF SUPREME COURT. 

Filed January 4, 1929.

NEW JERSEY SUPREME COURT.

No. 118, October Term, 1928.
1 0 _________________________________

N e w  J e r s e y  A l u m i n u m  C o m -
p a n y ,

Plaintiff-Respondent, 

vs.

C h a r m s  C o m p a n y ,

Defendant-Appellant.

2q Appeal from Essex Circuit.
Submitted October Term, 1928; decided Janu-

ary 3, 1929.

Before Justices M i n t u r n , B l a c k  and  Ca m p -
b e l l .

For appellant, Charles S. Smith, Merritt Lane.
For respondent, William A. Wachenfeld.

P e r  C u r i a m :
This is an appeal from a summary judgment 

30 entered upon the striking out of the second para-
graph of the answer filed in this cause.

The parties entered into a written lease on 
November 1, 1923, for premises 699-711 Spring- 
field avenue, Newark, for a term of five years. 
Defendant occupied the premises until May, 1927, 
when it vacated but continued to pay rent to and 
including September, 1927.

The action was brought to recover the rent 
for . October, November and December, 1927, 

40 amounting to $3,735.40, and an increase in cost 
of insurance amounting to $835.02.
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Opinion of Supreme Court.

The lease contained the following provisions:
“ It is further agreed between the parties 

hereto that all interior repairs to the said 
premises shall be made at the cost and 
expense of the lessee except to the roof of 
said building, repairs to which shall be made 
and paid for by the lessor”  10

and
“ It is expressly understood and agreed 

that said lessee is to take over said build-
ings in the condition in which they are at 
the present time; that said lessee make all 
repairs, alterations, changes of any kind at 
its own expense during the continuance of 
this lease as hereinafter set forth * *

The defendant answered and counter-claimed. «0
The answer admits the lease and by its second 

paragraph denies any rent due because it says 
the premises became unsuitable for its business 
by disrepair and faulty repair of the roof.

We are not in this appeal concerned with the 
remaining portion of the answer because it is 
directed at the right of the lessor to recover 
extra cost of insurance and the summary judg-
ment under review is for rent only. Neither are 
we here concerned with the counter-claim. 30

The second paragraph of the answer was struck 
out because it presented no facts constituting a 
legal defense to the action for rent.

Appellant urges that it presented facts amount-
ing to constructive eviction and at least presented 
a question of fact.

We think not, and that on the contrary the 
question involved is settled by Stewart v. Childs 
Co., 86 N. J. L. 648. There was, therefore, no

40
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Opinion of Supreme Court.

error in striking out this portion of the answer 
and in ordering summary judgment.

Appellant further contends that if the answer 
was not sufficient leave should have been extended 
to it to amend. The case before us does not 
show any application for such leave and it is 

10 therefore not a matter that may be argued here. 
The judgment below is affirmed, with costs.

20

30

40
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RULE FOR AFFIRMANCE.

NEW JERSEY SUPREME COURT.

N e w  J e r s e y  A l u m i n u m  C o m -
p a n y ,

Plaintiff-Respondent, 

' "vs.

Ch a r m s  C o m p a n y ,

Defendant-Appellant.

On Appeal 
from Essex 
County 
Circuit Court.

Rule for 
Affirmance.

10

This cause having been duly argued at the Oc-
tober term (1928) of this court by Messrs. 
Charles S. Smith and Merritt Lane, of counsel 
with the appellant, and William A. Wachenfeld, «o 
Esquire, of counsel with the respondent, and the 
Court having duly considered the same and find-
ing no error in the record or proceedings in the 
Essex County Circuit Court;

It is thereupon, O r d e r e d  and A d j u d g e d , that 
the judgment of the Essex County Circuit Court, 
removed by the appeal in this cause, be affirmed 
with costs; and that the record be remitted to the 
Essex County Circuit Court to be proceeded with 
in accordance with this judgment and the prac- « q 
tice of said court.

Entered Jan. 24, 1929. On motion o f :

LUM, TAMBLYN & COLYER,
Attorneys for Plaintiff-Respondent.

40
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20

NOTICE OF APPEAL AND GROUNDS OF 
APPEAL.

Filed March 18, 1929.

NEW JERSEY SUPREME COURT.

To Lum, Tamblyn & Colyer, Esqs., attorneys of 
plaintiff-respondent.

T a k e  N o t i c e , that the defendant-appellant 
hereby appeals from the whole of the judgment 
of the New Jersey Supreme Court in the above- 
entitled cause to the Court of Errors and Appeals 
in the last resort in all causes, upon the ground 
that the New Jersey Supreme Court erred in re-
fusing to reverse the judgment of the Essex 
County Circuit Court in favor of plaintiff-re-
spondent for one or more of the reasons assigned 
in the New Jersey Supreme Court, and erred in

C h a r m s  C o m p a n y , a  c o rp o ra tio n ,
Defendant.

N e w  J e r s e y  A l u m i n u m  C o m -
p a n y , a corporation of New 
Jersey,

vs.

Plaintiff,

Errors and 
Appeals.

Notice of Ap-
peal and 
Grounds of 
Appeal.

Action 
at Law.

Supreme 
Court to 
Court of

from New 
Jersey

On Appeal

S i r s :

40
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Notice and Grounds of Appeal.

affirming the judgment instead of reversing the 
same.

CHAS. S. SMITH, 
Attorney of Defendant-Appellant.

Service of a copy of the within notice of ap- 
peal and grounds of appeal is acknowledged this 
18th day of February, 1929.

LUM, TAMBLYN & COLYER, 
Attorneys Plaintiff-Respondent.

20

30

40



t o s



jgeto STwsfeP Court of C rrorô anb Appeals!

\ On Appeal from New 
N e w  JERSEY A l /LTMINUM Co m p a n y , I Jersey Supreme Court

Ch a r m s  Co m p a n y , a corporation, I
■ Sat in Supreme Court, 

Defendant-Appellant. F Minturn, Black and
I Campbell, JJ.

BRIEF OF DEFENDANT-APPELLANT.

(Italics, etc., ours, except where otherwise noted.)

Plaintiff sued for rent. The complaint is found 
on p. 3; the answer and counterclaim, p. 8 ; the 
notice of motion to strike out answer and counter-
claim and enter judgment, p. 11; the affidavits of 
plaintiff upon the motion, p. 13; the affidavits of 
defendant upon the motion, p. 29; the rule striking 
answer and directing the entry of summary judg-
ment, p. 59; the judgment, p. 61; the grounds of 
appeal in the Supreme Court, p. 62; the opinion 
of the Supreme Court, p. 64; the rule for affirm-
ance, p. 67.

The action was for rent and for insurance pre-
miums paid by plaintiff for which it seeks reim-
bursement from defendant according to the terms 
of a written lease.

In November, 1923, plaintiff and defendant en-
tered into a lease of premises No. 699-711 Spring- 
field Avenue, Newark, New Jersey. The term of 
the lease was from November 1, 1923, until No-

a corporation,
Plaintiff-Appellee,

affirming judgment of 
Essex County Circuit 
Court entered after 
rule striking out an-
swer.

VS. Sat in Essex County 
Circuit Court, 
Mountain, J.

Statement of the Case,
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vember 1,1928. The rent was to be paid monthly 
in advance. The lease provided that defendant 
was to pay any excess in fire insurance premiums 
due to the increase in fire insurance rates on the 
demised premises over the rate existing at the 
time the lease was executed. The lease also con-
tained a specific covenant that all repairs to the 
roof of the said premises were to he made and 
paid for by the plaintiff.

Defendant occupied the premises until about 
May 1, 1927. At that time it was compelled to 
vacate through the conduct of plaintiff, although 
defendant continued to pay rent until October 1,
1927. Thereafter it refused to pay rent, and plain-
tiff brought suit.

In answer to the complaint, defendant specially 
pleaded its eviction (p. 9) and set up that it was 
not obliged to pay insurance premiums which ac-
crued thereafter, and then counterclaimed for 
damages it sustained by reason of the plaintiff’s 
neglect to keep the premises tenantable (p. 10).

On plaintiff’s motion, the Circuit Court struck 
out paragraph 2 of the answer which pleaded the 
eviction on the ground that this did not consti-
tute a defense (p. 59), notwithstanding defend-
ant’s contention that the affidavits (pp. 29, 33, 49, 
51, 55, 56, 57) which it filed at the hearing clearly 
raised questions of fact in support of its defense 
which it should have been allowed to present to a 
jury under proper instructions. The Court de-
clined to strike out defendant’s counterclaim, al-
though it ordered summary judgment against 
defendant.

The defendant relied in the Supreme Court upon 
the following specifications of points to support 
its contention that the matter was one of fact.

PoiiiT I. Eviction by construction of law is a 
legal defense to an action for rent.
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P o in t  II. The plaintiff’s intentional violation 
of its covenant to repair the roof rendered the 
premises unfit for the purpose for which they were 
leased, and constituted an eviction of defendant by 
construction of law. The matter was one of fact 
to be submitted to a jury.

Point III. Constructive eviction results where 
there has been a fraudulent misrepresentation or 
concealment as to the state of the demised prem-
ises, or the premises prove to be uninhabitable by 
some intentional wrongful act or default of the 
landlord himself.

Point IV. Rent voluntarily paid subsequent to 
an eviction is not a waiver of the defense of 
eviction.

Point V. The answer was sufficient, but in any 
event, the case was considered upon the affidavits 
and if the answer, as such, was insufficient de-
fendant should have been permitted to amend by 
setting up sufficient facts to plead the defense ex-
hibited by the affidavits.

The Supreme 'Court affirmed the judgment on 
the authority of Stewart v. ChUds Co., 86 N. J. L. 
648.

The contention of appellant that, even if the 
answer as such was insufficient, affidavits pre-
sented by defendant upon the motion to strike 
presented a sufficient defense and that, when the 
answer was struck, it should have been with leave 
to amend, is answered by the Supreme Court by 
the statement that the case did not show any appli-
cation for such leave and that it was, therefore, 
a matter which could not be argued.

We submit that the Supreme Court erred for 
the reasons hereinafter stated.



4

P O I N T  I .

Eviction by construction of law is a legal de-
fense to an action for rent.

THE LAW.

In Murray v. Albertson, 50 N. J. Law 167, 13 
A. 394, the doctrine of constructive eviction was 
expressed in the syllabus (by the Court) as fol-
lows :

“ Par. 1.
On a demise of' a house or lands, there 

is no contract or condition implied that the 
premises shall be fit and suitable for the 
use for which the lessee requires them; con-
sequently their unfitness for such a purpose 
will not justify the tenant in abandoning 
the premises, and, on such grounds, making 
defense to an action for rent, unless there 
has been a fraudulent misrepresentation or 
concealment by the lessor as to the state or 
condition of the premises, or the premises 
are uninhabitable by reason of some wrong-
ful act or default of the lessor.”

This was an action for rent. The tenant de-
fended on the ground that he quit the premises 
because the cellar was damp and unhealthy due 
to water which came in through a hole in the 
floor. The Court of Errors and Appeals affirmed 
the overruling of the defense by the trial Court 
because there was no pretense of a false repre-
sentation or fraudulent concealment by the lessor.

Meeker v. Spalsbury, 66 N. J. Law 60, 48 A. 
1026, further enunciated the doctrine of construc-
tive eviction. This, too, was an action for rent. 
There was a lease of premises and the lessor 
reserved permission to make such repairs or al-
terations in the demised premises as should be
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necessary for their preservation. The lessee 
abandoned the premises and subsequently the 
lessor entered and remodeled the building, mak-
ing extensive alterations beyond any necessity for 
preservation. The case was certified from the 
Circuit Court and the Supreme Court was asked 
to advise whether the facts constituted an eviction 
or a surrender. The Supreme Court, opinion by 
Collins, J., defined a constructive eviction as fol-
lows :

“ The leading case on constructive eviction 
is Upton v. Townsend, 17 C. B. 30, accepted 
by this court as declarative of the law in 
Morris v. Kettle, 57 N. J. Law, 218, 30 Atl. 
879. In that case, Jarvis, C. J. (p. 64), 
said that eviction must be,

‘ not a mere trespass, but something of a 
grave and permanent character, done by 
the landlord with the intention of depriving 
the tenant of the enjoyment of the demised 
premises ’ ;

and Willis, J. (p. 72), more fully and ac-
curately defined it as

‘ an act of a permanent character, done by 
the landlord in order to deprive, and which 
had the effect of depriving, the tenant of 
the use of the thing demised, or a part of 
it.’
This definition has been generally ap-

proved in this country. Tayl. Landl. & Ten.
P. 377, Note 3.”

and the Court then held that there had been a 
surrender of the demised premises.

Metropole Const. Co. v. Hartigan, 83 N. J. Law 
409, 85 A. 313, was an appeal to the »Supreme 
Court, and in that case Mr. Justice Minturn has 
collected the authorities on the doctrine of con-
structive eviction, citing

Morris v. Kettle, 57 N. J. Law, 218, ,30 
Atl. 879;
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Meeker v. Spalshury, supra;
Hunter v. Reiley, 43 N. J. Law, 480;
Upton v. Townsend, supra.

Quoting the authorities Justice Minturn said:

“ Thus the learned editor of the American 
and English Cases Annoted, in a valuable 
foot-note to the case of Wade v. Herndl, 
127 Wis. 544, 107 N. W. 4, 5 L. R. A. (N. S.) 
855, 7 Ann. Cas. 591, says: ‘ Formerly noth-
ing short of actual expulsion of the tenant 
from the demised premises operated as an 
eviction.’ Townsend v. Gilsey, 1 Sweenev 
(N. Y.) 155.

‘ But in modern times the rule has been 
liberalized in favor of the tenant, and now 
any act of the landlord or of any one who 
acts under authority or legal right given 
him by the landlord which renders the de-
mised premises unfit for the purpose for 
which they were leased, or which seriously 
interferes with the beneficial enjoyment 
thereof, in consequence of which the tenant 
abandons the premises, constitutes an evic-
tion by construction of law; and whenever 
it takes place the tenant is released from 
the obligation under the lease to pay rent 
accruing thereafter.’

And in referring to Meeker v. Spalshury, supra, 
the Court said that “ to work a constructive evic-
tion there must be an actual giving up of pos-
session of the whole or part of the demised prem-
ises as a result of the landlord’s act.”

Stewart v. Childs Co., 86 N. J. Law 648, 92 A. 
392, upon which the Supreme Court relied, was 
an appeal from a judgment for the plaintiff at the 
Circuit. This was an action for rent due under 
a written lease, in which lease the landlord had 
covenanted that the basement of the demised 
premises should be waterproof and that he guar-
anteed to keep the cellar waterproof at his own



expense. The tenant alleged a breach of cove-
nant by the landlord and contended that the de-
mised premises became unfit for the purpose for 
which they were leased, in consequence of which 
the tenant abandoned the premises, and that this 
constituted an eviction by construction of law. Mr. 
Justice Black, for this Court, said:

“  There are numerous cases in this and 
other jurisdictions illustrating the principle 
of eviction, both actual and constructive, ap-
plied as a defense, to an action for the non-
payment of rent. Chief Justice Jarvis, in 
the case of Upton v. Townsend and Green-
less, 17 C. B, 30, 51, after speaking of a 
physical expulsion or a motion, in reference 
to a constructive eviction, said:

‘ I think it may be taken to mean this: 
Not a mere trespass and nothing more, but 
something of a grave and permanent char-
acter done by the landlord with the inten-
tion of depriving the tenant of the enjoy-
ment of the demised premises.’
This definition of a constructive eviction 

was cited with approval by our Supreme 
Court in the cases of Meeker v. Spalsbury, 
66 N. J. Law, 63, 48 Atl. 1026; Metropole 
Construction Co. v. Hartigan, 83 N. J. Law, 
411, 85 Atl. 313.”

This Court held that no constructive eviction 
had been shown (the result below had been a direc-
tion of a verdict for plaintiff), because “ We are 
unable to find in the record, any evidence that 
shows that the landlord, or by his procurement, 
did anything, with the intention of depriving the 
tenants of the enjoyment of the premises.”

In Goldberg v. Reed, 97 N. J. Law, 170, 116 A. 
429, this Court, in an opinion by Gummere, C. J., 
after referring to the evidence of fraudulent mis-
representations, held:
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“ Where the fraudulent misrepresentations 
relate to the conditions of the demised prem-
ises, that is, where, as in the present case, 
they are represented to he in good condition, 
when in fact they are offensive to the sense 
of smell and unsanitary, the tenant has a 
legal right to move out, and the conduct of 
the landlord is evidence of a constructive 
eviction in answer to his claim for rent ac-
cruing after such abandonment by the ten-
ant. Weiler v. Pancoast, 71 N. J. Law, 414, 
58 Atl. 1084.”

And see McCurdy v. Wyckoff, 73 N. J. Law 368, 
63 A. 992, wherein Garrison, J., for the Supreme 
Court, held that “ a landlord may evict a tenant 
by a constructive eviction consisting of a wrong-
ful act of omission that substantially interferes 
with the tenant’s possession.”  This was an action 
for rent and the defense was an eviction by reason 
of the maintenance by the plaintiff of a nuisance 
on the demised premises. The nuisance consisted 
of a clogged waste pipe. The Court said: “ This 
defense is good if made out.”  Citing Weiler v. 
Pancoast, supra.

Weiler v. Pancoast, 71 N. J. L. 414, 58 Atl. 1084, 
held in an action for rent, where there was evi-
dence that the landlord had allowed another tenant 
to occupy an apartment in the same building for 
unlawful purposes, that this was an (construc-
tive) eviction in answer to the claim for rent.

In Hunter v. Reiley, 43 N. J. Law 480, the Su-
preme Court, in an opinion by Scudder, J., held:

“ 7/ the acts proven amount to a clear indi-
cation of intention on the landlord’s part that 
the tenant shall no longer continue to hold 
the premises, they will constitute an eviction. 
Upton v. Townsend, 17 C. B. 30.”

Morris v. Kettle, 57 N. J. Law 218, 30 A. 879, 
was an action upon a covenant in a lease for the
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recovery of rent. The defense was that the de-
fendant had been evicted from a part of the de-
mised premises before any of the unpaid rent 
became due. The plaintiff took possession of a 
strip of land which defendant contended was part 
of the demised premises. The Court held:

“ This act of the plaintiff was, in a legal 
sense, an eviction (Upton v. Townsend, 17 C.
B. 30-64) if in fact this strip of land was in-
cluded in the premises demised to the defend-
ant. ’ ’

The answer of appellee to this point in the Su-
preme Court was that there was not a sufficient 
allegation in the answer to bring this rule into 
play, but it was not argued that there was not suf-
ficient proof in the affidavits filed by appellant 
upon the motion to strike. This matter will be 
hereafter considered under a separate point.

P O I N T  II .

The plaintiff’s intentional violation of its cove-
nant to repair the roof, rendered the premises 
unfit for the purpose for which they were leased, 
and constituted an eviction of defendant by con-
struction of law.

Defendant leased the premises in question for 
use as a candy manufacturing plant. It was so 
specified in the lease. The landlord expressly as-
sumed the duty of making all repairs to the roof, 
the lessee assuming the duty of making all in-
terior repairs (p. 20). In the affidavits submitted 
by defendant (p. 23, et seq.) it is shown that al-
most from the beginning of its occupancy, it was 
inconvenienced and its business seriously inter-
fered with by the leaky condition of the roof;
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that this condition became progressively worse, 
notwithstanding notice thereof to plaintiff; that 
whenever it rained, or snow accumulated on the 
roof and thawed, water entered the building, until 
finally the whole premises became saturated with 
moisture and unsuitable for the manufacture of 
candy, and therefore, untenantable for the pur-
pose leased, and that eventually its losses by 
reason of spoiled merchandise due to the presence 
of excessive moisture compelled it to abandon the 
premises.

The proper manufacture of candy requires that 
the atmosphere be free of dampness or humidity 
as the effect of these elements is harmful and fatal 
to this class of merchandise. To control atmos-
pheric conditions, as much as possible, defendant 
installed a dehumidifying system at an expense 
of $20,000.

The instant case is within the doctrine of con-
structive eviction as established in the alternative 
proposition of the definition thereof laid down by 
this Court in Murray v. Albertson, 50 N. J. L. 167, 
13 Atl. 394. There the Court held that a tenant 
was not justified in abandoning the premises on 
the grounds that they were unfit for the use for 
which the lessee required them,

“ unless there has been a fraudulent misrep-
resentation or concealment by the lessor as 
to the state or condition of the premises, or 
the premises are uninhabitable by reason of 
some wrongful act or default of the lessor.”

In the Supreme Court, appellee made the same 
answer as it did to Point I and we make the same 
comment.
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P O I N T  I I I .

Constructive eviction results where there has 
been a fraudulent misrepresentation or conceal-
ment as to the state of the demised premises or 
the premises prove to be uninhabitable by some 
intentional wrongful act or default of the land-
lord himself.

Murray v. Albertson, 50 N. J. Law 167, 
13 Atl. 394;

Meeker v. Spalsbury, 66 N. J. Law 60, 48 
A. 1026, at page 1027;

Metropole Const. Co. v. Hartigan, 83 N. J. 
Law 409, 85 A. 313, at page 315, reiter-
ating the rule in Meeker v. Spalsbury, 
supra;

Stewart v. Childs Co., 86 N. J. Law 648, 
92 A. 392, at page 393;

Goldberg v. Heed, 97 N. J. Law 170, 116 
A. 429, at page 429, and cases hereto-
fore cited.

P O I N T  I V .

Rent voluntarily paid subsequent to an eviction 
is not a waiver of the defense of eviction.

Defendant abandoned the demised premises 
shortly after May 1, 1927, and continued to pay 
rent until October 1, 1927. In view of the deci-
sions on this question there cannot be said to have 
been a waiver by defendant of its defense of con-
structive eviction.

Morris v. Kettle, 57 N. J. Law 218, 30 A.
879, at page 880.
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“ The common law rule that, upon an evic-
tion by the landlord from part of the prem-
ises, the entire rent and all remedy for its 
collection will be suspended during the con-
tinuance of the eviction, was expressly recog-
nized by this court in Hunter v. Reiley, 43 
N. J. Law 480-482. ’ *

And

“ The tenant may continue in possession of 
the remainder of the premises, and his pos-
session will not be construed as consent to 
the eviction; nor will the subsequent payment 
of rent, according to the terms of the lease, 
as a voluntary act, operate as a waiver. 
Nothing but a new contract by the tenant to 
pay rent, in substitution for the original lease, 
will renew his obligation to pay.”

Metropole Const. Co. v. Hartigan, 83 N. J. Law 
409, 85 A. 313, at pages 313-314, this Court said:

“ This court has held that the fact that the 
tenant continued in possession of the demised 
premises after the commission of the alleged 
acts of eviction does not preclude him from 
setting up the claim of a constructive eviction 
in answer to the landlord’s demand for rent.”

P O I N T  V .

The matter of constructive eviction under the 
law was one o f fact to be submitted to a jury.

In the case at bar there was a written lease. 
Defendant, according to the terms of the lease, 
agreed to accept the premises as they were at the 
time the lease was executed. One of plaintiff’s 
representations which induced defendant to sign 
the lease was the express covenant therein that 
plaintiff would make repairs to the roof. The 
defendant required this covenant to be placed



in the lease because it had knowledge of the con-
dition of the roof and knew that the premises 
would be unfit for its purposes, as expressed in 
the lease, unless the roof was kept in repair. The 
lease contained the following provision:

“ It is expressly understood and agreed that 
said lessee is to take over said buildings 
in the condition in which they are at the 
present time; that the said lessee will make 
all repairs, changes and alterations of every 
kind, at its own expense * * *”

and
“ It is further agreed between the parties 

hereto that all interior repairs to the said 
premises shall be made at the cost and ex-
pense of the lessee, excepting the roof of said 
buildings, the repairs to which shall be made 
and paid for by the lessor.”

Also
“ The lessee shall keep the sidewalk in front 
of and surrounding the demised premises 
clean and free from snow and ice and other 
obstructions.”

It is significant that although defendant agreed 
to make all repairs as above specified it insisted 
that plaintiff agree to repair the roof, and it 
is quite apparent from the tenor of the lease, 
wherein defendant undertook to make and pay 
for practically all other repairs and alterations 
and maintenance, that this concession was made 
by plaintiff in order to persuade the defendant 
to execute the lease. Viewed in the light of the 
remaining covenants which are clearly in the in-
terest of plaintiff, it is not difficult to infer a re-
luctance on the part of plaintiff to agree to 
repair the roof, and this reluctance effectually be-
speaks a reservation in the minds of the officers 
of plaintiff company to disregard the perform-
ance of the covenant.
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The affidavit of Walter W. Reid, Jr., president 
of defendant (p. 29), says:

‘ 1 At the beginning of the term of said lease, 
the roof was not water-tight, but Charms 
Company expected that the lessor would 
make the necessary repairs to the roof as 
contemplated in the covenant in the lease 
which required the lessor to do so. From time 
to time I observed that the buildings were 
gradually becoming damp. I made inquiry 
of the Works Manager, Ray W. Krout, who 
informed me that this was due to the leaky 
condition of the roof. I directed him to 
inform the lessor of this fact, and was in-
formed by Mr. Krout that he had made 
numerous complaints to the lessor in order 
to have the roof put in proper condition. Mr. 
Krout told me that these complaints had 
sometimes been made in writing, and more 
often by telephone to Mr. Kruttschnitt, the 
secretary of plaintiff company.”

Continuing, Mr. Reid said:
‘ * Notwithstanding these communications, 

conditions became worse, * # * ”

And on May 9, 1924, Reid himself made a writ-
ten protest to the New Jersey Aluminum Co., 
about the water which leaked into the building, 
calling attention to the fact that this was a mat-
ter for the plaintiff to take care of.

In his affidavit, Ray W. Krout (p. 33), works 
manager of defendant company, referring to the 
“ very leaky condition”  of the roof of the de-
mised premises, said:

“ On several occasions, especially toward 
the last part of 1925, Mr. Kruttschnitt came 
to the office of Charms Company, generally to 
complain about conditions arising out of the 
occupancy of the premises. At these times, 
Mr. Kruttschnitt invariably remarked that 
the expense of maintaining the premises, 
such as the payment of taxes, interest on



15

money invested, etc., made the return from 
rentals so small that it did not pay the New 
Jersey Aluminum Company to rent it to the 
Charms Company; that they were practically 
getting nothing out of the lease, and that the 
Aluminum Company could do better if it 
were able to change the premises over into 
stores and apartments. At all times Mr. 
.Kruttschnitt allowed ns to understand that 
the Aluminum Company was not at all 
pleased with Charms Company as tenants. 
These conversations generally took place in 
the presence of Mr. Reid, the president of 
Charms Company, and I honestly believe that 
the plaintiff by its neglect to keep the roof 
water-tight, intended to render the premises 
untenantable, and thereby cause the Charms 
Company to vacate, and so regain posses-
sion in order that the Aluminum Company 
might obtain a greater rental than was pay-
able under the Charms Company’s lease. In 
this connection Mr. Kruttschnitt also men-
tioned that he desired to get possession of 
the vacant lands included in the Charms 
Company’s lease, as he had plans for a large 
garage which would bring him in a substan-
tial income. * * * ”

The exhibits annexed to the affidavit of Krout 
(p. 43) consisting of correspondence between 
Krout and plaintiff corporation, are demonstra-
tive of the persistent efforts made by defendant 
to have plaintiff perform its covenant, and the 
failure of plaintiff to respond to defendant’s 
communications, much less repair the roof, mani-
fests its intent to ignore the matter and to make 
no repairs. Indeed, the only letter in evidence 
from plaintiff, relating to the subject of repairs, 
dated September 12, 1927, suggests that plain-
tiff considered the matter of no importance and 
gave it scant attention, if any.

Referring to a complaint by defendant, in this 
instance having to do with a leader which, ac-
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cording to the affidavit of Kront, was inadequate 
to drain water from the roof of the premises, 
Kruttschnitt, for plaintiff, writing under date of 
September 12, 1927, mentions the failure to have 
work done by roofers in the winter of 1926 (p. 
46), and says:

“ We tried to have this work done during 
the winter of 1926 but the roofers said it 
could not be done properly in cold weather 
or some other fool excuse. In the meantime 
the matter was forgotten by them and not 
having heard anything more about it from 
you, we supposed it was not so bad.”

The matter here is not whether defendant was 
bound to prevail upon its claim of eviction, but 
whether there was sufficient in the answering affi-
davits of defendant to indicate that the proof 
which it could produce would be sufficient to go 
to a jury.

The jury is the judge of the facts and of in-
ferences which may be drawn from the facts. As-
suming now that the law is as stated by this Court 
in Stewart v. Childs Co., 86 N. J. L. 648, that to 
show a constructive eviction there must be either 
false representations or an act by the landlord 
with the intention to deprive the tenant of the 
enjoyment of the premises, there was sufficient in 
this case, as disclosed by the affidavits, to require 
the submission of the matter to a jury. Stewart 
v. Childs Co., 86 N. J. L. 648, must be read in the 
light of Goldberg v. Reed, 97 N. J. L. 170, also 
decided by the Court of Errors and Appeals, and 
of McCurdy v. Wychoff, 73 N. J. L. 368, decided 
by the Supreme Court.

Also Pabst v. Sehwarzstein, 101 N. J. L. 431.
Also Higgins v. Whiting, 102 N. J. L. at p. 279, 

in which case Mr. Justice Black, delivering the 
opinion of the Supreme Court, said:
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“ In 24 Cyc. 918, it is said that covenants 
are to be construed as dependent or inde-
pendent according to the intention and mean-
ing of the parties and the good sense of the 
case. Technical words should give way to 
such intention. 7 R. C. L. 1090, sec. 7. So, 
the rule is thus stated; where the acts or 
covenants of the parties are concurrent, and 
to be done or performed at the same time, the 
covenants are dependent, and neither party 
can maintain an action against the other, 
without averring and proving performance 
on his part. 13 Corp. Jur. 567.

There is a distinction between this and such 
cases as Stewart v. Childs Co., 86 N. J. L. 
648; see Pabst v. Schwarzstein, 101 N. J. L. 
431.”

Also Reporting Corporation v. Deshere, 4 Misc. 
65,131 Atl. 635, in which case there was a covenant 
by the landlord to furnish the building for the 
occupancy of the tenant by making certain re-
pairs.

The Supreme Court expressly indicated that it 
did not intend to decide whether the failure of 
the landlord to make the repairs would, if the ten-
ant left the premises, support a claim of con-
structive eviction.

The Court said:

“ The court overruled this defense and di-
rected the jury to return a verdict for the 
plaintiff. This, of course, involves the as-
sumption that the plaintiffs did not make the 
improvements covenanted to be made, and 
therefore it is necessary to determine, first, 
the meaning of the covenant; and, secondly, 
whether, if it means what the defendants 
claim it was an independent covenant under 
the ruling in Stewart v. Childs Co., 86 N. J. 
Law 648, 92 A. 392, L. R. A. 1915C 649.

The tenants, in fact, did not vacate the 
premises, and, consequently, the question of 
constructive eviction is not in the case.”
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It would seem, therefore, that the question as 
to whether the covenant involved in this case, 
under the circumstances of this case, is one which 
is to be considered as an independent covenant 
within the meaning of Stewart v. Childs Co., 86 
N. J. L. 648, or a dependent covenant is not 
clear. As stated by Mr. Justice Black, in Hig-
gins v. Whiting, 102 N. J. L. 279, it is a matter of 
intention and meaning of the parties and the good 
sense of the case and that means that each case 
stands upon its own facts. What we shall next 
say with respect to the method of proof of the 
intent with which the landlord failed to perform 
his duty under the lease applies to the proof of 
intent as bearing upon whether the covenant is 
independent or dependent.

It is almost impossible to prove intention by 
direct evidence of witnesses, for intention resides 
in the mind. Intention is a matter to be inferred 
from proven facts and the tribunal to draw that 
inference is the jury. So with respect to fraud-
ulent representations, the intent to defraud may 
be inferred from proven facts.

33 C. J. Title Intent (p. 168);
22 C. J. Title Evidence (p. 175, sec. 114; 

p. 173, sec. 108).

In Haggerty v. Haggerty, 186 Iowa 1329, 1334, 
172 N. W. 259, the Court said, “ Intent is an act 
or emotion of the mind seldom, if ever, capable 
of direct or positive proof, but is arrived at by 
such just and reasonable deductions from the acts 
and facts proven as a reasonably prudent and 
cautious man would ordinarily draw therefrom.”  
In Hooker v. Hooter, 103 Misc. 66, 72, 170 N. Y. 
Supp. 570, the Court said that intent “ can usually 
be shown by acts, declarations and circum-
stances known to the party charged with the in-
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tent” . In Huskin v. Griffin, 75 N. H. 245, 74 Atl. 
596, 139 Am. St. Rep. 718, 27 L. R. A. N. S. 966, it 
was held proof of the absence of any good reason 
for performing an act, will support a finding of 
malicious intent.

That fraud may be inferred, see Cole v. Taylor, 
22 N. J. L. 59; Berkowitz v. Lyons, 98 N. J. L. 
198.

When the Courts speak of an act “ of the land-
lord”  which must be performed with the intent 
that the property will become so uninhabitable 
as that the defendant will leave, the Courts do 
not, we submit, mean an act of commission only. 
The act may be one of omission, as in McCurdy 
v. Wyckoff, 73 N. J. L. 368; that is to say, a re-
fusal to comply with a duty assumed by contract 
or one imposed by law. Apparently, under the 
cases, the intent is the important matter. We 
do not agree that constructive eviction should be 
so circumscribed. The law has been very much 
broadened in modern days. See the annotation 
in 4 A. L. R., p. 1453, and Metro pole Cons. Co. v. 
Hartigan, 83 N. J. L. 409.

We submit that, certainly, if a landlord with 
knowledge that his act, either of omission or com-
mission, will result in the premises becoming unfit 
for the use for which they were leased, omits or 
commits the act there is a constructive eviction. 
This may be put upon the ground that, although 
an intent that the tenant leave is required under 
the law, a person is conclusively presumed to 
intend the consequences of his act if the natural 
consequences are known to him.

But even if constructive eviction is to be 
strictly circumscribed, there was sufficient in this 
case, as disclosed by the affidavits, to go to the 
jury.

Fraud and the required intent could be in-
ferred from the following facts: The premises
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were leased for the express purpose of manu-
facturing and wrapping candy; the manufactur-
ing and wrapping of candy require a dry build-
ing; at the time of the leasing the roof of the 
building was not watertight; although defendant 
assumed the making of practically all other kind 
of repairs, the landlord assumed, under the lease, 
the duty of making all repairs to the roof; al-
most from the beginning of the tenancy of de-
fendant, defendant called upon plaintiff to make 
repairs; it directed the attention of plaintiff to 
the fact that the roof was in such a leaky condi-
tion as that it was suffering loss to its merchan-
dise, and the letters written by defendant to 
plaintiff clearly indicate that the condition of 
the building was such as that defendant could 
not continue; defendant was desirous of continu-
ing in the building and spent upwards of $20,000 
for the installation of a dehumidifying system in 
an attempt to remedy the situation so that it 
might continue; with knowledge of these condi-
tions, plaintiff ignored the demand of defendant 
that it perform its duty under its contract, with 
the result that defendant was finally forced to 
vacate.

The question is—why did plaintiff ignore its 
duty? It had knowledge of what the result would 
be; there was no doubt as to its duty under the 
lease; yet it ignored that duty. If there were no 
other evidence than these bare facts, it is sub-
mitted that the matter would be one for the jury. 
Two inferences are permissible upon these facts 
—one, that plaintiff desired not to expend, at the 
particular moment, the monies necessary to repair 
the roof. But is this inference reasonable? Its 
duty was clear under the lease; there was no doubt 
as to the facts (if we are considering now, as we 
must, only the affidavits of defendant); it was 
bound to respond at some time; it was merely
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postponing the day that it would be obliged to 
pay for the repairs—this seems to be a very in-
adequate reason for the conduct of plaintiff. The 
second inference which may be drawn is that 
plaintiff deliberately desired, for purposes of its 
own, that defendant should leave and that plain-
tiff might regain possession of the property. It 
was bound by lease for a term of five years at a 
fixed rental. The lease was made in 1923, when it 
is common knowledge that property values were 
increasing in Newark. It is not at all an unusual 
thing for landlords, under such conditions, to at-
tempt to break leases. This inference supplies an 
adequate reason for the conduct of plaintiff. The 
other does not.

We submit that the least that can be said is that 
these facts so speak of the intent of plaintiff, if 
not res ipsa loquitur, then res ipse dixit, Bahr v. 
Lombard, etc., 53 N. J. L. 233; Newark Electric 
v. Ruddy, 62 N. J. L. 505, 63 N. J. L. 357. They 
were at least sufficient to call upon plaintiff, the 
intent of which was the subject-matter of the in-
vestigation, for an explanation.

Even if defendant could not produce affidavits 
speaking to intent, the Court was not justified in 
determining, as it did when it ordered summary 
judgment, that defendant, at the trial, could not 
prove intent, for the intent resided in the mind 
of plaintiff, and defendant might, in its own case, 
have been able to prove the intent by calling and 
examining plaintiff’s officers, the affidavits of 
whom it could not produce.

But the proof did not rest with the facts above 
stated, for we have the affidavit of Krout, that 
upon several occasions, especially toward the last 
part of 1925, Kruttschnitt, who is the president of 
plaintiff, came to the office of defendant and:

“ At these times Mr. Kruttschnitt invari-
ably remarked that the expense of maintain-
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ing the premises, such as the payment of 
taxes, interest on the money invested, etc., 
made the return from rentals so small that 
it did not pay the New Jersey Aluminum 
Company to rent it to the Charms Company; 
that they were practically getting nothing 
out of the lease, and that the Aluminum 
Company could do better if it were able to 
change the premises over into stores and 
apartments. At all times Mr. Kruttschnitt 
allowed us to understand that the Aluminum 
Company was not at all pleased with Charms 
Company as tenants. 

* * * * * *
In this connection Mr. Kruttschnitt also 

mentioned that he desired to get possession 
of the vacant lands included in the Charms 
Company’s lease, as he had plans for a large 
garage which would bring him in a substantial 
income, and that, therefore, plaintiff meant 
to evict the Charms Company and regain pos-
session, inasmuch as renting conditions dur-
ing 1926 and the early part of 1927 were 
favorable to the obtaining of increased rent. ’ ’

We have, therefore, proof that renting condi-
tions were such as were favorable to the obtain-
ing of increased rentals and proof that plaintiff 
desired to break the lease.

We submit that, under these circumstances, the 
matter was clearly one for a jury to determine, 
after having heard the whole case, what the real 
intent of plaintiff was; and also whether plaintiff, 
at the time it assumed the obligation to make the 
repairs to the roof, ever had any intention of 
fulfilling its engagement, for fraud may be predi-
cated upon a promissory representation where the 
intent is, at the time of making it, not to perform. 
That is the underlying principle of Perry v. Orr, 
35 N. J. L. 295.

Weiler v. Pcmcoast, 71 N. J. Law 414, 58 A. 1084, 
is authority for the rule that if a landlord lets
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apartments in his building to a tenant as a dwell-
ing, and then knowingly permits another part to 
be used for lewd purposes, which render the 
tenant’s apartments unfit for occupancy by a 
respectable family, when he has the legal power to 
prevent such use, and for that reason the tenant 
moves away, the conduct of the landlord becomes 
evidence of an eviction, in answer to his claim for 
rent accruing after such removal.

P O I N T  V I .

The answer was sufficient, but, in any event, 
the case was considered upon the affidavits and if 
the answer, as such, was insufficient, defendant 
should have been permitted to amend by setting 
up sufficient facts to plead the defense exhibited 
by the affidavits.

Examining paragraph 2 of the answer, p. 8, 
which was stricken out by the Court by the order 
of February 7, 1928, p. 59, we find that it alleges 
that: the lease had been terminated by plaintiff 
by reason of plaintiff’s violation thereof; it was 
expressly agreed that all repairs to the roof should 
be made and paid for by plaintiff; almost from 
the beginning of its occupancy defendant was 
seriously inconvenienced and embarrassed by the 
leaky condition of the roof; plaintiff was noti-
fied from time to time of the state of disrepair 
and did not repair the roof, but continuedly 
neglected to do so to the extent necessary to keep 
the premises tenantable; water penetrated 
through the leaks in the roof, Tan down in the 
inside of the walls and formed pools; this inter-
fered with defendant’s business; as a result, the 
premises became unsuitable for the manufacture 
of candy and defendant was virtually evicted.
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In paragraph 3 it is alleged that defendant was 
compelled to vacate on or about July 1, 1927.

It is true that in this answer there is no express 
allegation that plaintiff refused to perform its 
duty to repair the roof, with the intent and pur-
pose of rendering the premises uninhabitable, so 
that defendant would be obliged to vacate, nor is 
there, in terms, an allegation that plaintiff, at 
the time it made the contract to repair, had no 
intent to perform and therefore was guilty of 
making false representations. But eviction is 
pleaded in terms and the fact of the continued 
refusal of plaintiff to perform, with the result 
that the premises were rendered uninhabitable, 
is pleaded; and, from the facts pleaded, the jury 
might find the fraud or the intent.

But, however that may be, plaintiff did not 
content itself by moving to strike out the answer 
as not disclosing a defense upon its face; on the 
contrary, it moved to strike upon affidavits (p. 
11), with the result that the merits of the case, 
as distinct from the formal pleadings, were pre-
sented to the Court and no summary judgment 
should have been granted if the affidavits disclosed 
a case which might go to the jury, for it is only 
where there is no merit in the defense as such, 
we submit, that the court is justified in entering 
summary judgment.

To warrant a Court in striking out a plea as 
false or sham, it must be so palpably false or in-
sufficient in law as to enable the Court to con-
clude that the defendant is seeking delay or 
trifling with the process of the law.

Muhlenbeck v. West Hoboken, 2 Misc. 7;
Fidelity Ins. v. Wilkes-Barre, etc., 98 

N. J. L. 507;
Wittemann v. Giele, 99 N. J. L. 478.



25

P O I N T  V I I .

If the notice to strike be treated as a general 
demurrer to the answer under the old practice, 
the judgment of the Court was erroneous.

In the Supreme Court, appellee did not argue 
but that a sufficient defense was disclosed by the 
affidavits of appellant. It took the position that, 
although its notice to strike was three-fold (p. 11) 
to strike out defendant’s answer and counter claim 
on the grounds (1) That the same are sham and 
frivolous. (2) That they constitute no legal de-
fense to the cause of action in the complaint. (3) 
That they are vague, uncertain, indefinite, irregu-
lar, defective and so framed as to embarrass and 
delay a fair trial, and, although it notified appel-
lant that it would apply to “ enter summary judg-
ment in favor of the plaintiff,”  the Circuit Court 
acted only upon the second ground, i. e., that the 
answer constituted no legal defense to the cause 
of action, and that the affidavits were not consid-
ered, notwithstanding the fact that the notice 
states that appellee will “ submit the original of 
the affidavit hereto annexed and made a part 
hereof” , and notwithstanding the fact that affi-
davits in opposition were presented and filed.

In other words, appellee, in the Supreme Court, 
insisted that the case be treated as if there were a 
general demurrer to the answer. The Supreme 
Court adopted the view of appellee (p. 66).

Referring to the second paragraph of the an-
swer which was stricken out by the Circuit Court 
we find that, in its first sentence, it denies the 
statements contained in the third paragraph of 
the complaint (p. 8).

The third paragraph in the complaint alleges 
(p. 4) that, on the 1st day of October, 1927, the
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sum of so much money, and, on the 1st day of 
November, 1927, the sum of so much money and, 
on the 1st day of December, 1927, the sum of 
so much money “ became due as rental for the 
above-mentioned premises and remained unpaid, 
and, although often requested to do so, defendant 
has entirely failed to pay the same.”

The denial of these statements in the second 
paragraph of the answer amounts to a general 
issue under the old practice. It is fundamental, 
of course, that, under the old practice, the gen-
eral issue could not be demurred to. The only 
remedy of the plaintiff was to move to strike as 
sham or frivolous.

That the second paragraph of the answer con-
tains statements of fact which might seem to 
indicate that defendant could not prevail upon 
the general issue does not obliterate the fact that, 
contained within the second paragraph, is the gen-
eral issue.

The second paragraph of the answer also con-
tains a specific statement that “ defendant was 
virtually evicted and forced to vacate”  (p. 9).

It, therefore, pleads eviction.
That it also contains statements of fact which 

it may be argued indicate that, if the facts set 
forth were the only facts which defendant could 
prove, the plea of eviction would not be good, 
does not obliterate the fact that eviction is, in 
terms, pleaded.

In Wallis Iron Works v. Coster, 56 N. J. L. 
351, there was a plea containing many “ super-
fluous and immaterial allegations”  and it was 
“ plainly irregular, for if sustainable it is only 
as containing a denial of a material allegation 
of that count, and it should conclude to the con-
tra and not with a verification,”  and yet it was 
sustained as against a general demurrer upon the 
ground that it contained a “ substantial denial”
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of the allegation of the count, etc., although argu-
mentative.

In the case at bar, we have in the second para-
graph of the answer a direct denial of the alle-
gations of the third paragraph of the complaint.

True, defendant proceeds, after the denial, to 
assert facts which would indicate that it would 
attempt to prove an eviction, but, wpon the face 
of the pleadings (to which we are confined on gen-
eral demurrer) it does not appear that, if defend-
ant failed to prove an eviction, it would also fail 
to sustain the denial that the rent was due. By 
this denial, aside from anything else that is con-
tained in the second paragraph of the answer, 
plaintiff was put to its proof that the moneys de-
manded became due as rent.

It does not meet this to say that defendant, on 
the argument, admitted the amount of rent un-
paid for if that admission is relied on the court 
must have stricken the answer as sham, and 
if it did that then it was obliged to consider the 
affidavits, and if the affidavits disclosed a de-
fense summary judgment should not have been 
granted.

Nor does it appear that defendant would not 
have been able to sustain its affirmative allega-
tion of an eviction contained in the second para-
graph of the answer for, although certain facts 
are set forth in the second paragraph of the an-
swer upon the issue of eviction, it does not ap-
pear, upon the face of the pleadings, that these 
are the only facts which could be proven. As 
matter of fact, the plea of eviction and the facts 
stated in the second paragraph with respect to 
eviction are not properly pleaded in the second 
paragraph. Either defendant, under the general 
issue contained in the first few words of the sec-
ond paragraph, could show eviction, or eviction

In debts fo r  rents i t  was optional in the 
defendant either to plead an ev iction  or to 
give i t  in evidenoe upon n il  deb it, though
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is a separate defense and should have been so 
pleaded.

The result is that, if the pleading alone is to 
be considered as upon a general demurrer, these 
facts must be excluded from consideration with 
the result that the answer would, at common law, 
stand as a plea of the general issue and be good 
as against a general demurrer.

See
Eichlin v. The Holland Tramway Co., 68 

N. J. L. 78;
De Long v. Spring Lake Co., 74 N. J. L. 

250;
Brooks v. Metropolitan Life Insurance 

Co., 70 N. J. L. 36.

The defects in the second paragraph of the 
answer, if any, are defects of form, i. e., that, be-
sides denying essential allegations of the com-
plaint, it proceeds to attempt to set up a separate 
defense, and that, in setting up that separate de-
fense, although in terms pleading an eviction, it 
proceeds to set up facts which do not include all 
of the elements of an eviction. Such defects could, 
under the old practice, be reached only by spécial 
demurrer, but upon a special demurrer the specific 
defects complained of must have been pointed out 
else the demurrer was bad.

State v, Covenhoven, 6 N. J. L. 396.

By section 127 of the Practice Act, title “ De-
murrer” , 3 Compiled Statutes of New Jersey, p. 
4093, it was provided :

“ No pleading shall be deemed insufficient 
for any defect which could heretofore be ob-
jected to only by special demurrer. * *
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This does not mean that a party was without re-
lief if pleadings were defective in form. Under 
the old practice there might be a motion to make 
more certain, strike out redundant or argumenta-
tive matter, etc., but the pleading as such could 
not be stricken out and final judgment entered.

And so, under the present practice, if the ob-
jection to the pleading is one which goes to the 
form, the motion is not to strike out and enter 
final judgment but to correct the defect in form.

Plaintiff’s motion under the old practice would 
be defective as a special demurrer. The objection 
that a pleading is “ vague, uncertain, indefinite, 
irregular, defective and so framed as to embarrass 
and delay a fair trial”  points out no specific defect 
in form.

If the order of the Court striking out the sec-
ond paragraph of the answer is to be considered, 
therefore, as an order which in effect, sustained a 
special demurrer, it was wrong.

It canot be sustained as an order, which, in 
effect, sustained a general demurrer, for the sec-
ond paragraph of the answer is good as against a 
motion to strike under Supreme Court Rule 40, 
on the ground that “ it discloses no * * * de-
fense” , which motion is equivalent to the old gen-
eral demurrer.

The order must, we submit, be sustained if at 
all upon the ground that it is a striking of the 
answer as sham or frivolous, in which event there 
is to be considered, not only the pleadings as such, 
but the very right of the case as appears from the 
affidavits.
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P O I N T  V I I I .

Plaintiff having moved, at the same time it 
moved to strike the answer upon the ground that 
it constituted no legal defense to the cause of 
action, for summary judgment upon affidavits, 
the Court could not, unless the affidavits disclosed 
there was no legitimate defense, strike the answer 
and enter summary judgment.

Under the old practice, judgment upon a gen-
eral demurrer to a plea in favor of plaintiff was 
in chief for plaintiff but

“ upon general principles, wherever a demur-
rer is filed in good faith or for the purpose 
of settling a question of law involved in the 
controversy, justice requires that, upon the 
decision of that point of law, either party 
should be permitted to amend his pleadings, 
in such mode as to present for determination 
the substantial cause of action, or the real 
ground o f ' defense. The object of pleading 
is not to defeat, but to advance the ends of 
justice; not to destroy, but to protect the sub-
stantial rights of parties. * * * Leave to 
amend, it is true, is not a matter of right, but 
rests in the sound discretion of the Court. 
Where, however, the demurrer appears to 
have been filed in good faith, and there has 
been no verdict upon an issue of fact, leave 
to amend is granted very much as a matter of 
course, wherever it is material to the cause 
of action or to a substantial defense. # * * 
Under these circumstances, had the demurrer 
been sustained, and the plea adjudged insuf-
ficient by this court, the Court by its well set-
tled and uniform course of practice would 
have permitted the defendant to plead anew, 
either by amending the plea demurred to, or 
by adding such new plea as might be deemed 
material to the defense.”

jBale v. Lawrence, 22 N. J. L. 72.



By the Practice Act, Sec. 127, 3 Compiled Stat-
utes of New Jersey, p. 4093, it is provided:

“ where issue is joined on a demurrer the 
Court shall give judgment according to the 
very right of the cause and matter in law 
shall appear without regarding any imper-
fection, omission, defect in or loch of form.”

Upon these principles, had the motion of plain-
tiff been confined to striking the answer upon the 
ground that it constituted no legal defense to the 
cause of action, the right to amend would have 
been granted “ very much as matter of course.”  
But plaintiff, at the time it moved to strike, also 
moved under rule 80 for a summary judgment.

The record shows (p. 11) a notice of motion to 
strike and a notice of motion for summary judg-
ment upon affidavits. There is no question but 
that the affidavits of both sides were filed.

All that the record shows is the notice of motion 
(p. 11) which contains the application for sum-
mary judgment, the filed affidavits and the order 
striking out the answer and entering judgment 
(p. 59).

The form of the order striking out the answer 
does not indicate that judgment was entered for 
want of an answer, the answer filed having been 
stricken out upon a motion equivalent to a gen-
eral demurrer.

While the order refers to the fact that the appli-
cation to strike was upon the ground that the 
second paragraph constituted no defense to the 
action, it also refers to the fact that the applica-
tion was for summary judgment, and there is 
nothing in the order indicating that the affidavits 
were not before the Court.

The notice of motion was for summary judg-
ment upon affidavits. By adopting the course of 
procedure which it did appellee deprived ap-
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pellant of the opportunity to obtain leave to 
amend the answer, assuming it to have been 
stricken out only because it did not, considered 
as a formal pleading, constitute a defense to the 
action, which leave, according to the settled prac-
tice, would be granted if the affidavits disclosed 
a meritorious defense “ very much as matter of 
course” , for the summary judgment followed 
immediately at the heels of the striking out of the 
answer and was directed in the same order. 
The settled practice is, upon objections to plead-
ings, to have regard to substance rather than to 
form, and certainly, upon the entry of judgment, 
to have regard to the very right of the case.

As the Chief Justice said in Hale v. Lawrence, 
22 N. J. L. 72, “ the object of pleading is not to 
defeat, but to advance the ends of justice; not 
to destroy, but to protect the substantial rights of 
parties. ’ ’

Assuming now that the answer was bad upon 
a motion to strike equivalent to a general de-
murrer, the Court had before it, when it was 
ashed to enter summary judgment, the affidavits 
of the parties which, if our contention is correct, 
indicated that defendant had a meritorious defense 
which it was entitled to have put in proper form 
and the issue of fact submitted to the jury. Instead 
of, in the order striking the answer, granting leave 
to appellant to amend or plead anew or at least 
giving it an opportunity to apply for leave to 
amend, which should be granted almost as mat-
ter of course, in the same order, it directed sum-
mary judgment to be entered.

The form of the order was consented to by 
appellant but not the substance. It must be as-
sumed that the Court stated what it would do and 
that the order embodies the Court’s direction. 
The direction to enter summary judgment with-
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out calling upon appellant to plead anew goes to 
substance not form.

It must be assumed, we submit, that the Court 
considered the affidavits and came to the conclu-
sion that, upon the very right of the case, respond-
ent was entitled to judgment.

As before indicated the Court had to go outside 
the pleading to enter summary judgment because 
the answer denied that rent was due. The admis-
sion of defendant referred to in the order does not 
change the formal pleading. The Court must 
therefore, if it relied only on that admission 
have stricken the answer as sham. But if it did 
that it should have considered the admission in the 
light of the affidavits and, so considered, a defense 
appeared.

While it is true, as the Court said in Hale v. 
Lawrence, 22 N. J. L. 72, that the right to amend, 
after the sustaining of a general demurrer, is not 
a matter of right but of discretion yet, according 
to the “ well settled and uniform course of prac-
tice, - ’ leave to amend is granted very much as a 
matter of course, wherever it is material to the 
cause of action or to a substantial defense (Hale 
v. Lawrence, 22 N. J. L. 75), and a refusal to per-
mit appellant to plead anew or to amend under 
the circumstances of the instant case, would be 
such an abuse of discretion as would be reviewable 
on error.

So that, even if it be considered that the Court 
in striking the answer did not do so because it was 
sham or frivolous, but because it did not consti-
tute a legal defense to the action, and if it be con-
sidered that the Court was right in holding that it 
did not constitute a legal defense to the action, 
the entry of summary judgment was error.

But we reiterate that it is apparent that the 
Court entered summary judgment because it felt 
that the answer, considered in the light of the affi-
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davits, was frivolous, that is to say, assuming that 
the statements contained in the affidavits pre-
sented by appellants were true, no legal defense 
was set up.

An order striking out a pleading upon the 
ground that it discloses no defense (Supreme 
Court rule 40) and an order permitting the entry 
of summary judgment (Practice Act 1912, para-
graph 15) are both appealable after final judg-
ment.

Under rule 40, which abolishes demurrers and 
which provides that any pleading may be struck 
out on motion on the ground that it discloses no 
cause of action, defense or counter-claim respec-
tively, a plaintiff may, in lieu of the motion to 
strike out, make the objection in its answering 
pleading in which event the Court “ on motion 
of either party, may determine the question so 
raised before trial, and if the decision be decisive 
of the whole case the Court may give judgment 
for the successful party or make such order as 
may be just.”  It is submitted that the same rule 
governs the Court when a motion is made to strike 
out prior to the filing of any answering pleading 
and that the Court may not give judgment unless 
the decision be decisive of the whole case and the 
burden is upon the Court to make such order as 
may be just.

Upon matter of substance, assuming that the 
answer was vulnerable upon attack by the' equiva-
lent of a general demurrer, the decision was not 
decisive of the whole case for the Court had before 
it affidavits which indicated that appellant had a 
substantial defense which it should be permitted to 
interpose.

For a oase in which the practice 
on application fo r  summary judgment 
is  fu lly  considered see Birkenfeld 
vs. Ginsburg, in th is  court decided 
May 20, 1929, 7 N.J.A.R.745.
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P O I N T  I X .
In any event, that portion of the rule ordering 

summary judgment is erroneous and the sum-
mary judgment should be reversed and the record 
remitted to the Circuit Court to the end that de-
fendant may there apply to amend the answer if, 
in fact, the answer be not sufficient.

There was no necessity for application by de-
fendant for leave to amend the answer for, upon 
the motion in the form in which it was made, the 
Circuit Court had before it not only the pleadings 
but the affidavits and, in determining whether 
summary judgment should be entered it was the 
duty of the Court to consider all of the facts be-
fore it and to order judgment entered only if it 
appeared that the very right of the case required 
such a judgment to be entered.

Our contention is that the rule which, at the 
same time, strikes the answer and enters sum-
mary judgment is, at least to the extent that it 
orders summary judgment, wholly erroneous. If 
it is set aside to that extent, and if, under the cir-
cumstances of this case, there is an obligation, as 
the Supreme Court held, upon the defendant to 
apply to amend, such an application may then be 
made. The result would then be as if the Supreme 
Court and this Court had sustained a plea as bad 
upon general demurrer and, in such a case, leave 
to amend may be granted a defendant even after 
decisions of both appellate courts sustaining the 
action of the Trial Court in holding the plea bad. 
Hale v. Lawrence, 22 N. J. L. 72.

If the pleading of defendant was defective, but 
a case was disclosed by the affidavits which indi-
cated that defendant might, upon a trial, make a 
case for the jury, then we submit the proper order 
would be one striking out the answer but permit-
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ting defendant, within a limited space of time, to 
amend the pleading to set up the meritorius de-
fense indicated by the affidavits. The Court, by 
its rule, not only struck the answer but ordered 
summary judgment upon the theory that neither 
the complaint nor the affidavits disclosed facts in-
dicating that the defendant might be able to pre-
sent facts upon the trial, either from the mouths 
of its own witnesses or from the mouths of de-
fendant’s officers, which would make a case for a 
jury.

Conclusion.
It is submitted that it is clear from the record 

that, by the judgment of the Court, appellant has 
been prevented from submitting a substantial de-
fense and that the matter is of importance. There 
is other rent which has accrued for which suits 
may be brought and there are other claims be-
tween the parties, and it will be argued that this 
judgment is res adjudicate/, against appellant, 
although it has not had an opportunity to have its 
meritorious defense considered.

We were criticized by appellee for stating in 
the Supreme Court that the Circuit Court de-
clined to strike out defendant’s counterclaim. It 
states that the Court was not asked to strike out 
the counterclaim, as the record shows. The rec-
ord shows a notice of motion to strike the counter-
claim (p. 11) and an order striking out the answer 
and entering summary judgment with no reference 
to the counterclaim. We assume that the failure 
of the Court to strike out the counterclaim is tan-
tamount to a denial of the motion.

It is respectfully submitted that the judgment 
of the Essex County Circuit Court should be 
reversed.

Respectfully submitted,

Ch a r l e s  S. Sm i t h , 
M e r r it t  L a n e ,

Of Counsel with Appellant.
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Facts.

On November 1, 1923, plaintiff and the defend-
ant entered into a written lease for the premises 
699-711 Springfield avenue, Newark, New Jersey, 
for the term of five (5) years. Said lease con-
tained the following clause:

“ It is further agreed between the parties 
hereto that all interior repairs to the said 
premises shall be made at the cost and ex-
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pense of the lessee except to the roof of said 
building, repairs to which shall be made and 
paid for by the lessor.”  (Case, p. 20.)

Said lease also provided:
“ It is expressly understood and agreed 

that said lessee is to take over said buildings 
in the condition in which they are at the pres-
ent time; that said lessee make all repairs, 
alterations, changes of any kind at its own 
expense, during the continuation of this lease 
as hereinafter set forth * * *”  (Case, p. 
16).

The defendant entered the premises and con-
tinued to occupy them up to May, 1927, when the 
defendant vacated said premises.

The defendant, however, continued to pay rent 
from then on as stipulated in the lease up to and 
including the month of September, 1927.

The plaintiff in its case asks to recover for 
the rent due for the months of October, Novem-
ber and December, 1927, totalling Three Thousand 
Seven Hundred and Thirty-five Dollars and 
Forty Cents ($3,735.40). (Case, p. 4.)

The defendant filed an answer and counter-
claim. The counter-claim is not in issue and 
therefore need not be considered. The only issue 
raised is in reference to the second paragraph of 
the defendant’s answer which in substance sets 
forth that plaintiff agreed to repair the roof; 
that the defendant was inconvenienced and em-
barrassed by the leaky condition of the roof; that 
the plaintiff, after being notified, made minor re-
pairs; that such repairs were inadequate and the 
plaintiff continually neglected to maintain the 
roof in a condition necessary to keep the premises 
tenantable, the last sentence being, “ as a result 
the premises became entirely permeated with 
dampness and unsuitable for the making of candy
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and large quantities of candy were spoiled with 
the resulting loss and defendant was forcibly 
evicted and forced to vacate.”

Plaintiff moved to strike out the defendant’s 
answer and counter-claim and enter summary 
judgment on the grounds:

1. That they were sham and frivolous.
2. That they constituted no legal defense.
3. That they were vague, uncertain, in-

definite, illegal, defective and so formed as 
to embarrass and delay a fair trial.

Affidavits showing that the answer was sham 
and frivolous were served upon the defendant and 
the defendant in turn served upon the plaintiff 
answering affidavits.

On the motion heard before Judge Mountain 
the plaintiff abandoned its motion as to the an-
swer and counter-claim being sham and the mo-
tion was confined entirely to the second para-
graph of the answer which it moved to strike out 
upon the ground that it constituted no legal de-
fense.

All this appears from the order made in this 
Court (Case, p. 59) form of which was consented 
to by counsel for the defendant, which recites:

This matter coming on to be heard on the ap-
plication * * * to strike out the second 
paragraph of the defendant’s answer upon the 
ground that it does not constitute a defense to 
the plaintiff’s cause of action * * * ^nd
appearing to the Court, after argument, that said 
second paragraph of the defendant’s answer does 
not constitute a defense to the plaintiff’s cause 
of action * * * It is on this seventh day of 
r ebruary, Nineteen Hundred and Twenty-eight 

Or de r e d  that the second paragraph of
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the defendant’s answer be and the same is hereby 
stricken ont * * *”

Counsel for the defendant in the order ad-
mitted the amount due for rent which was the 
sum for which summary judgment was entered. 
The appellant in its brief says: * ‘ The Court de-
clined to strike out defendant’s counter-claim.”

This is not true because the Court was not 
asked to strike out the counter-claim as the rec-
ords show.

The appellant also says in its brief: “ But 
however that may be, plaintiff did not content it-
self by moving to strike out the answer as it dis-
closes a defense upon its face; on the contrary it 
moved to strike upon affidavits with the result 
that the merits of the case as distinct from the 
former pleadings, were presented to the 
Court # * *”

This is not true as appears from the record. 
The order made by the Circuit Court judge was 
made entirely upon the one ground that the an-
swer set forth no legal defense. The affidavits 
printed in the state of case were not argued by 
counsel on either side at the hearing, and the 
Court was not asked to consider them because the 
motion was confined to the one ground as above 
stated.

The affidavits printed in the State of Case 
need, therefore, not be considered by this Court. 
They are wholly immaterial and have nothing to 
do with the question as to whether or not the 
answer filed by the defendant sets forth a legal 
defense.

Counsel for the defendant admitted in open 
court that the rent for the months of October, No-
vember and December, 1927, were not paid and
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that the amount due was Three thousand six 
hundred and sixty-six dollars and sixty-six cents 
($3,666.66) and Sixty-eight dollars and seventy- 
four cents ($68.74) interest, totalling Three 
thousand seven hundred and thirty-five dollars 
and forty cents ($3,735.40) (Order, Case, p. 59).

The Court thereupon made an order striking 
out the second paragraph of the defendant’s an-
swer entering a summary judgment for that 
amount. (Case, p. 59.)

ARGUMENT.

Point I.
The question involved has already been decided 

by our Court of Errors and Appeals in the case 
of Stewart v. Childs Co., 86 N. J. L. 648. Opinion 
by Justice Black supported by the entire court.

Mead Note.
A covenant in a lease to pay rent by the 

tenant and a covenant by the landlord to 
keep the cellar waterproof are independent 
covenants the breach of the latter is not a 
defense to an action for the non-payment of 
rent under the covenant.

In that case the landlord guaranteed that he 
would at all times during said lease keep the cel-
lar waterproof at his own expense. The cellar 
was necessary for the conducting of the defend-
ant’s business and it was undisputed that at 
times there were three feet of water in the cel-
lar, the presence of the water in the cellar being, 
of course, due to the fact that the walls and foun-
dations were not waterproof.

Trial court held that the covenants were inde-
pendent and that the breach of the covenant
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to keep the cellar waterproof was not a de-
fense to an action for rent.

The court said (p. 650): “ There are nu 
merous cases in this and other jurisdictions 
illustrating the principle of eviction, both 
actual and constructive, applied as a defense 
to an action for the non-payment of rent. 
Chief Justice Jarvis, in the case of Upton 
v. Townsend and Greenless, 17 C. B. 30, 51, 
after speaking of a physical expulsion or a 
motion in reference to a constructive evic-
tion, said: ‘ I think it may be taken to mean 
this—not a mere trespass and nothing more, 
but something of a grave and permanent 
character done by the landlord with the 
intention of depriving the tenant of the enjoy-
ment of the demised premises.’ This defini-
tion of a constructive eviction was cited with 
approval of our Supreme Court in the cases 
of Meeker v. Spalsburg, 66 N. J. L. 60; Met- 
ropole Construction Co. v. Hartigan, 83 Id. 
409. * * * There is no evidence that the
landlord in any way was responsible for 
water in the cellar, except that the walls and 
foundations were not waterproof accord-
ing to the guarantee. The facts in the rec-
ord on which the Judge at the trial was 
called upon to make a ruling, tested by the 
rule above cited, fall short of making out 
either an actual or constructive eviction. We 
are unable to find in the record any evi-
dence that shows that the landlord, or by his 
procurement, did anything with the inten-
tion of depriving the tenant of the enjoyment 
of the premises.”

So, in the present case there is absolutely no 
allegation in the answer which alleges that the 
landlord, or by his procurement, has done any-
thing with the intention of depriving the tenant 
of the enjoyment of the premises. The only 
allegation is that he attempted to repair the 
roof but that said repairs were inadequate and 
that the plaintiff neglected to maintain the roof
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in a proper condition. It is respectfully insisted 
that under this authority the answer of the de-
fendant sets forth no defense and that the order 
of the Court was properly made.

Point 2.
The answer was stricken out only upon the 

ground that it set forth no legal defense as in-
dicated in the argument above, to wit, that there 
was no allegation in the answer which alleged 
that the landlord did anything with the intention 
of depriving the tenant of the enjoyment of 
the premises. The affidavits referred wholly 
to the question as to whether or not the counter-
claim was sham which motion was not argued 
before the court below because it was abandoned. 
The affidavits cannot be used to supplement or 
add to the pleadings as filed by the appellant. 
There was no motion made to amend the plead-
ings and apparently the appellant desired to re-
view the lower court’s ruling on the question as 
it then stood.

Point 3.

There is no allegation in the defendant’s an-
swer that there was any fraudulent misrepre-
sentation or concealment by the landlord, and 
we think the point made by the appellant is 
wholly immaterial and irrelevant.

Point 4.

The appellant, in its brief, is attempting to 
convey to this court that the lower court decided 
a question of fact. This is not so. There was 
no question of fact involved, the only question 
being whether or not the answer as filed by the 
defendant constituted a legal defense
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The appellant now complains that it should 
have been permitted to amend its answer in the 
event the Court decided it to be insufficient. 
The record does not disclose any application to 
amend, and as a matter of fact, no application 
was made for 'permission to file an amended an-
swer. The appellant apparently desired to have 
the question ruled upon by the Supreme Court 
and has taken it here for that purpose. It can, 
therefore, not complain that the Court refused 
permission to amend when no such permission 
was requested.

Among the grounds of appeal filed by the ap-
pellant herein is the following:

“ The affidavits filed in this cause by the 
appellant presented questions of fact as to 
its defense which should have been sub-
mitted to a jury.”

Evidently the contention of the appellant is 
that the affidavit presented questions of fact 
relative to the defense attempted to be made in 
the second paragraph of the answer. Whatever 
defenses the defendant could make to the action 
must be found in the pleadings filed by it. What-
ever affidavits may have been presented by the 
appellant would not strengthen or change in any 
way the actual defense made under the second 
paragraph. In other words it is elementary 
that the defenses to an action must be made in 
the pleadings, and there is nothing in the com-
mon law system or under the modern rules to 
permit affidavits of this nature to have the 
effect of or stand in lieu of formal pleadings. 
The Court below considered the legal effect 
of the allegations set forth in the second para-
graph, and determined that they were insuffi-
cient in the point of law to constitute a de-
fense. The Court could only consider the allega-
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tions of this paragraph and under no possible 
theory could the allegations of the affidavits 
constitute a pleading in the action.

Point 5.

The defendant, in its brief, by Points 7, 8 and 
9, raises questions which are not properly argu-
able under the grounds of appeal filed, and it 
is, therefore, unnecessary to consider these 
points unless it is the contention of the defend-
ant that these points are applicable to the 
Fourth Ground of Appeal: “ The affidavits filed 
in this cause by the defendant-appellant presented 
questions of fact as to its defense which should 
have been submitted to a jury.”  (Case, p. 63.) 
It is obvious that if such contention is seriously 
made that the défendant is asking this court to 
supplement, alter or add to the pleadings filed, 
by affidavits submitted.

It is respectfully contended that such is not 
the law and that whatever defenses the defendant 
could or wished to make to the action must be 
found in the pleadings filed by it. It is apparent 
that no affidavits presented by the defendant re-
gardless of their number or their content could 
have in any way changed or increased the actual 
defenses made out in its answer, and more par-
ticularly the actual defense made out in the sec-
ond paragraph.

We again call to this Court’s attention, at the 
risk of seeming redundant, the fact elemental 
an propaedeutic to a knowledge of legal pro- 
ce ure, that the defenses to any action must 
oe made in the defendant’s pleadings filed in such 
a? ion and may not be made by collateral or sup-
plemental affidavits. There is nothing in the com-
mon aw or in the modern rules of practice to
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indicate that affidavits of the nafure filed in this 
case ever had or were intended to have the effect 
of, or stand in lieu of the formal pleadings. 
From the very nature of the argument before 
the Court below it may readily be seen that 
the Court was bound only to consider the alle-
gations of the second paragraph of the answer 
inasmuch as it was to the sufficiency or insuffici-
ency of this paragraph that the motion of the 
plaintiff was addressed, and it is equally appar-
ent, therefore, that under no possible theory could 
the allegations contained in the affidavits filed 
by the defendant be considered or constituted a 
pleading in the action.

It is respectfully submitted, therefore, and con-
tended that the Supreme Court of this state in its 
opinion by which it affirmed the judgment of the 
Circuit Court stated therein (Case, pp. 64, 65, 66) 
the proper law applicable to the situation and the 
correctness of its application by the Circuit Court 
before whom this motion was heard. A proper 
understanding of this opinion precludes any such 
argument as is advanced by the defendant in 
Points 7, 8 and 9 of their brief, and it is respect-
fully submitted and insisted that the order of 
the Circuit Court was properly made and that 
the opinion of the Supreme Court in affirming the 
order was proper and is well substantiated by the 
law in the opinion rendered set forth, and, there-
fore, that the ruling of the Supreme Court should 
be affirmed.

LUM, TAMBLYN & COLYER,
Attorneys for Plaintiff-Respondent.

W m . A. W a c h e n f e l d ,

Of Counsel.




