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Writ of Certiorari.
(Allowed June 28, 1930.)

New dJersey, ss. The State of New dJersey to
State Board of Taxes and Assessment of New
Jersey:

Gre et ing :

We being willing, for certain reasons, to be cer-
tified of a certain decision rendered March 25th,
1930, by the State Board of Taxes and Assessments
of New Jersey, in relation to the appeal to said
State Board of Taxes and Assessment of New Jer-
sey by the Remington Cash Register Co., Inc., from
an assessment for taxation made against the said
Remington Cash Register Co., Inc., upon the al-
leged interests of the said Remington Cash Regis-
ter Co., Inc., in and to certain cash registers sold
by the Remington Cash Register Co., Inc., under
conditional bills of sale to various vendees in the
City of Newark, County of Essex and State of New
Jersey, do command you that you certify and send
under your seal, to our Justices of our Supreme
Court of Judicature, at Trenton, on the 18th day
of July, 1930, the said decision of said Board of
Taxes and Assessment of New Jersey above men-
tioned, together with all things touching and con-
cerning the same, as fully and completely as they
remain before you, together with this our writ, that
we may cause to be done thereupon what of right
and justice and according to the laws of the State
of New Jersey ought to be done.

Witness, William S. Gummere, Esquire, Chief
Justice of our Supreme Court, at Trenton, this 28th
day of June, in the year of our Lord One Thousand
Nine Hundred and Thirty.

Fred L. Bloodgood,
Clerk.
Blanchard & Carey,
Attorneys for Prosecutor.
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Order Admitting the City oif Newark as
Party Respondent.
(Entered Ang. 1, 1930.)

NEW JERSEY SUPREME COURT.

Remington Cash Regist er Co., 1
Inc., 1
Relator, 1Q n
v. VApplication
/ for Writ of
State Board of Taxes and i Certiorari.
Assessments, 1

Respondent. 1

This Matter being opened to the court by Frank
A, Boettner, Corporation Counsel of The City of
Newark, on application for the City of Newark to
be made a party respondent in the above entitled
proceedings; and upon the consent hereunder
written,

It Is Ordered, on this 29th day of July 1930,
that the City of Newark be and it is hereby made
a party Respondent in the above entitled matter.

J. L. Bodine,
J,

Consent to the admission of The City of Newark
as a party Respondent in above entitled proceedings
is hereby given this 14th day of July, 1930.

Blanchard & Carey,
Attorneys for Relator.

William A. Stevens,
Attorney-General.
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Return to Writ.

NEW JERSEY SUPREME COURT.

Remington Cash Registe r Co.,
Inc.,
Prosecutor,
vS. On ) )
Certiorari.
State Board of Taxes and

Assessment S,

Defendant.

The State Board of Taxes and Assessments doth
herewith send to the Supreme Court of the State
of New Jersey the petition, judgment and proceed-
ings in the matter of the appeal of Remington Cash
Register Co., Inc., from the assessment of property
located in the City of Newark, county of Essex, for
the year 1929, as within it is commanded, as by the
transcript under the seal of said Board hereto an-
nexed more fully appears.

State Board of Taxes and
Assessments,
By Chas. E. Cook,
Secretary.
(seal)
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Petition.
(Filed August 3, 1929.)

In the Matter

of

The application of Remington Cash
Register Co., Inc., for the reduc-
tion of the tax assessment for the
year 1929 on property situate in
the City of Newark, County of
Essex and State of New dJersey.

To the State Board of Taxes and Assessments:

Your petitioner, Remington Cash Register Co.,
Inc., a New York State Corporation, residing at
25 Broadway, in the City and County of New York
and State of New York, respectfully shows that
Remington Cash Register Co., Inc., i1s the owner
of certain property situate in the taxing district
of Newark, County of Essex, consisting of Cash
Registers and Furniture and Fixtures and known
as®

That said property has been assessed for the
purpose of taxation for the year 1929 at a valua-
tion of** Land, $ none; Improvement, $ none;
Personal, $10,000.00; Total, $10,000.00; at which
assessment your petitioner is aggrieved, because
the said assessment is in excess of its true value.

That an appeal from said assessment has been
filed with the Essex County Board of Taxation,
which appeal said Board disposed of as follows:
Assessment upheld, as we did not list accounts re-
ceivable covering cash registers sold on conditional
sales contracts.

Your petitioner, therefore, prays that said as-
sessment of*** Land $ none; Impt., $ none; Pers.,



P etition .

$10,000.00; Total, $10,000.00, for the year 1929, be
reduced to the true value of the property, to wit:
Land, $ none; Impt., $ none; Per»., $1,395.72; Total,
$1,395.72.

Dated, July 25, 1929.

Remington Cash Register Co., Inc. 10
(Signed) By E. J. Bowers,
Comptroller.

* Where city property is the subject of appeal, care should
be taken to describe the lot, block and street number, so that
the same may correspond with the tax collector’s books.

*%* This amount should be the original valuation of the
property, as it appears on the tax bill.

**% This amount should be the valuation to which the
assessment was changed by the County Board of Taxation,
on appeal.
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State of New dJersey, 7 %

County of Herkimer. !

E. J. Bowers, Comptroller of the above-named
petitioner, being duly sworn according to law, on
his oath says that he has read the above petition
and knows the contents thereof, and that the state-
ments set forth and contained therein are true.

E. J. Bowers.

Sworn and subscribed before me 7
this 25th day of July, 1929. j

Chas. H. Buckley,
Notary Public..
(Seal)

State of New dJersey, /
County of Essex. JK*

Daniel T. Considine, being duly sworn according
to law, on his oath says that he served a copy of
the above petition and affidavit on W. J. E[gan,
Clerk of the City of Newark, this 30th day of July,
1929.

Daniel T. Considine.

Sworn and subscribed before me 7
this 30th day of July, 1929. J

Frank A. Keane,
Notary Public of N. J.
(Seal)



State of New Jersey,7) «
County of Essex. c *

Daniel T. Considine, being duly sworn according
to law, on bis oath says that he served a copy of
the above petition and affidavit on Janies Mungle,
Secretary of the Essex County Board of Taxation,
personally, this 30th day of July, 1929.

Daniel T. Considine.

Sworn and subscribed before me )
this 30th day of July, 1929. ~#

Frank A. Keane,
Notary Public of N. J.
(Seal)
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Memorandum.
(Filed March. 25, 1930.)

STATE OF NEjW JERSEY,

State Board of Taxes and Assessment.

In the Matter

of

The application of Remington Cash
Register Co., Inc., for the reduc-
tion of the tax assessment for the
year 1929 on property situate in
the City of Newark, County of
Essex and State of New Jersey.

For Petitioner, Mr. R. A. Peters.
For Respondent, Mr. Louis A. Fast.

The Board: This appeal relates to an assess-
ment against certain personal property of the peti-
tioner found in the City of Newark on the day
fixed by law for making assessments of real and
personal property in that taxing district to raise
the taxes thereon payable in the year 1929. The
levy was made as of October 1, 1928.

The property largely consists of cash registers
sold under conditional bills of sale by the petitioner
to sundry vendees. The registers are sold on the
instalment plan, with a condition that the title to
the property shall remain in the vendor until the
last payments are made, whereupon the title auto-
matically passes to the vendees, possession having
passed to the vendees at the date of the sale. In
each case the Company is unquestionably the owner
of the property until the last payment is made.



M em orandum

The Company is a foreign corporation having
an office in Newark, and it is onr view that the
property is subject to taxation in the City of New-
ark pursuant to the General Tax Act of 1918, as
amended by Chapter 310 of the Laws of 1920.

“The tax on all tangible personal property
in this State and on all taxable personal prop-
erty of non-residents of this State shall be
assessed in and for the taxing district where
such property is found.”

The petitioner contends that the registers sold
under such contracts and not fully paid for on the
assessing date may not be assessed against the
vendor, but only against the purchasers. Inasmuch
as the Company retained title to the property and
was the owner thereof when the assessment was
made, we think the property was lawfully entered
in the tax list in the name of the Company.

The appeal is dismissed and the action of the
Essex County Board of Taxation is sustained.
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Judgment.
(Filed March 25, 1930)

STATE OF NEW JERSEY,

State Board op Taxes and Assessment.

In the Matter

of

Appeal of Remington Cash Register
Company, Inc., from the Assess-
ment of Property in City of New-
ark, County of Essex, for the
year, 1929.

An appeal in writing having been filed with the
State Board of Taxes and Assessments, duly veri-
fied according to the rule of practice prescribed by
said Board, by Remington Cash Register Com-
pany, Inc., in which it is alleged that an injustice
has been done the said complainant by the assess-
ment of personal property for taxation for the year
1929, located at Newark, in the County of Essex,
consisting of cash, registers and furniture and
fixtures, and that said property is assessed higher
than the true value thereof;

After hearing evidence on the part of said com-
plainant , and the said respondent , and the
argument of R. A. Peters, Esquire, for the com-
plainant, and Louis A. Fast, Esquire, for the City
of Newark, and after considering the same, it is on
this twenty-fifth day of March, nineteen hundred
and thirty, at a session of the State Board of Taxes
and Assessments, ordered, ad jud ge d and decreed,
under and by virtue of Chapter 67 of the Laws of

w&t
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Judgm ent.

1905, Chapter 244 of the Laws of 1915 and Chapter
236 of the Laws of 1918, that the assessment of
$10,000 he affirmed and the appeal therefrom dis-
missed.

F. D. Weaver, President,
M. R. Margerum,

George Compton, 10

J. Wm. Hugel,

D. H. Agans,

State Board of Taxes and
Assessments.
Attest:
Chas. E. Cook,
Secretary.
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Docket.

Remington Cash Register Co.,

Inc.,
Petitioner,

vs. 6587

City of Newark, Co. of Essex,

Respondent.

Petitioner’s Attorney.

Respondent’s Attorney.

Assessment of 1929.

Property: Cash registers, furniture and fixtures.
Amount, $10,000.00. Judgment, $

Aug. 3.
Oet. 8

Oct. 31.

1930.

Mar. 25.
25.

Petition filed.

Hearing fixed for October 31 at Newark
and notice sent.

Case heard. Decision reserved, pending
the filing of briefs.

Memorandum filed.
Judgment dismissing petition entered.
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Minutes.

State House, Trenton, New Jersey.
Tuesday, October 8,1929.

The Board met at 10:30 A. M. on the above date.

Present, President Weaver, Commissioners
Agans, Huegel and Margerum.

Absent, Commissioner Compton.

* * * * * * *

The Board fixed the following additional dates
for hearings:

* * * * * * *

Thursday, October 31: Industrial Office Bldg.,
Newark. 23 Essex and 3 Union County cases.

* * * * * * *

Industrial Office Building, Newark, N. J.
Thursday, October 31, 1929.

The Board met at 10:30 A. M. on the above date
for the purpose of hearing appeals.

Present, Commissioners Agans, Compton and
Huegel. Commissioner Huegel presided.

The following calendar of appeals was called:

* * * * * * *

Remington Cash Register Co., Inc. vs. City of
Newark.

Case heard, Mr. R. A. Peters appearing for the
petitioner and Mr. Louis A. Fast appearing for
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the City of Newark. The Board heard the testi-
mony of Charles H. Buckley on behalf of the peti-
tioner, and reserved decision pending the filing of
briefs.

« « * * * « *

State House, Trenton, New Jersey,
Tuesday, March 25,1930.

The Board met at 10:30 A. M. on the above date.

Present, President Weaver, Commissioners
Agans, Compton and Margerum.

Absent, Commissioner Huegel.

The Board took up the appeals heard and await-
ing decision, and after reviewing and considering
the evidence produced ordered judgments entered
as follows:

Kemington Cash Register Co. Inc. vs. City of
Newark.

That the assessment of $10,000, levied for the
year 1929 on cash registers and furniture and fix-
tures, be affirmed and the appeal therefrom dis-
missed. A memorandum was filed in this case set-
ting forth the grounds for the Board’s conclusions.

* » . « * * *
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Certificate.
STATE OF NEW JERSEY.

State Board of Taxes and Assessment.

I, Chas. E. Cook, Secretary of the State Board

of Taxes and Assessment, do here by ce rtfiy, that
the foregoing are true copies of the petition, judg-
ment and proceedings in the matter of the appeal
of Remington Cash Register Co., Inc., from the as-
sessment of property in the City of Newark, County
of Essex, for the year 1929 as the same are taken
from and compared with the originals filed in the
office of the State Board of Taxes and Assessment,
on the third day of August and other dates A. D.

1929 and 1930, and now remaining on file and of
record therein.

In te st imon y whereof , I have hereunto set my
hand and affixed the official seal of the Board, at
Trenton this eighteenth day of July, A. D. 1930.

Chas. E. Cook,
Secretary.
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Stipulation.
(Filed August 6, 1930.

NEW JERSEY SUPREME COURT.

Remington Cash Register Co.,

Inc.,
Relator, (op
V. Application
for Writ of
Certiorari.

State Board of Taxes and
Assessments,

Respondent. [

It Is Hereby Stipulated by and between Frank
A. Boettner, Esquire, Corporation Counsel of the
City of Newark, Blanchard & Carey, attorneys for
Relator, and William A. Stevens, Attorney Gen-
eral of the State of New Jersey, attorney for the
respondent, State Board of Taxes and Assessments,
that the State of Facts as stated in this Stipula-
tion shall be considered the facts in dispute in these
proceedings:

1. That a tax assessment of $10,000 was levied
against Remington Cash Register Co., Inc., for the
year 1929 by the City of Newark;

2. That said Company took an appeal from said
assessment to the Essex County Tax Board, which
Board affirmed the assessment of the City of
Newark;

3. That subsequently Remington Cash Register
Co., Inc., appealed from the decision of the Essex
County Tax Board to the State Board of Taxes
and Assessments, which Board did on March 25,
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1930, affirm the decision of the Essex County Tax
Board by memorandum opinion and definite order
which is attached to and made part of the original
petition and incorporated herein by reference.

4. The Remington Cash Register Co., Inc., sold

cash registers to various people in the City of New-
ark under conditional sales contracts, all of which
were duly recorded in the Essex County Register’s
Office, according to the statutory requirements.
Said sales were made pursuant to contracts exe-
cuted in the State of New York and all payments
on account of said contracts were due and owing
and payable at the office of said Company in the
City, County and State of New York. The reason-
able value of the merchandise so sold and upon
which the assessment herein contested was laid was
in excess of the sum of $10,000, the amount as-
sessed against said Company on account of the

interest of said company in the merchandise so
sold.

5. Remington Cash Register Co., Inc., made

application for a reduction of the assessment from
$10,000 to $1,395.72, claiming that such sum was
the value of the merchandise and fixtures on hand
in Newark as of October 1, 1928. These assets be-
longed to said Company, free and clear of any addi-
tional sales contracts. The valuation of $1,395.72
consists of a value of $1,082.20 representing stock
and $313.52 as accounts.

6. The tax assessors of the City of Newark based

their assessment on the value of the registers sold
by conditional sales contract to various persons in
the City of Newark and that as of October 1, 1928,

10
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the value of the registers sold were in excess of

$1G,000.

7. Attached hereto and made part hereof is a
copy of the conditional sales contract under which
terms the cash registered assessed by the City of
Newark are sold to purchasers in said City;

8. The assessments made by the City of Newark
against Remington Cash Register Co., Inc., were
made without reference to or consideration of any
balance due by purchasers of cash registers assessed
against said Company.

Frank A. Boettner,
Corporation Counsel of the City of Newark.

William A. Stevens,
Attorney General.

Blanchard & Carey,
Attorneys for Relator.
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Conditional Sales Contract— Annexed
to Stipulation.

Remington Cash Register Company, Inc., Iuon,

N. Y.

O e Street, City....cccovuvveneeee..
County.cooeevuvrneieeereeeeeeeeeenns State....ccceeeeennn. or to

the nearest railroad station..........ccccceeeeevnrviveennnnn...
of your Style No......ccoeeeeeennn... Registers. ..............
Finish, Serial No..oooooveeveeieieene. denominations
Of K@Y S i, for which under-
signed agrees to PAY YOU..cooeeeriuuiiiiiiiieiieeeee e ceeeeennnnn.
Dollars ($............... ) the price of register f. o. b.

Dion, N. Y., freight paid to destination, on the fol-
lowing terms:

A: (For Deferred Payments).

$ Cash with order.

B Cash on delivery of register.

[ oo Allowed for exchange register.
Make....ccccoveuvveennnn. Size and Serial
NOS i

PSR PURPPRPR

$onnn. . 15 o WORSUUUUUUU monthly payments of
S, each and  ........... of
B e, evidenced by install-

ment note of the undersigned,
which you are authorized to de-
tach for collection purposes.

10
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C onditional S ales C otnract.

B: (For Cash Sales).

B Cash with order.

O Cash on delivery ofregister.

$ o Allowedfor exchange register.
Make...coooveeeeeneen. Size and Serial
o

less 5% discount on $...................
if paid within thirty days from
date of delivery . (No discount to
apply on allowance for registers
taken in exchange).

This register will be used in the................ busi-
ness of the undersigned at the address above given,
and shall not be removed therefrom without your
previous written consent.

The signing and delivering of note shall not be
considered a payment or waiver of any term, pro-
vision or condition of this contract. You are au-
thorized to give said note such date as you may
elect, either prior to or after the execution of same.

It is expressly agreed that this contract shall not
be countermanded, and upon refusal of undersigned
to accept the register when tendered or to make
any cash or other payment provided for herein at
the time same is due and payable; or upon any
removal or attempt to remove, sell or transfer pos-
session or ownership of said registed, it is agreed
that the purchase price of said register, less any
actual payments thereon, shall at once become due
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Conditional Sales Contract.

and payable; and you or your agent may, if you
so elect, enter upon the buyer’s premises or any
place or places where the property aforesaid or any
part thereof may be, and take possession of and
remove said register without legal process, and re*
tain, as rental for use of said register while in pos-
session of the undersigned, all payments thereto-
fore made.

In the eevnt of suit or the necessity for you to
employ counsel to collect any portion of the pur-
chase price or to recover possession of said register,
the undersigned agrees to pay reasonable attorney’s
fees, such fees to be taxed as part of the costs.

You guarantee tbat should the register get out
of order from ordinary use within one year from
date of shipment you will repair same gratis, the
undersigned to pay transportation charges to and
from your factory or nearest agency capable of
making the necessary repairs, or the expense of the
serviceman. Any repairs or alterations made by
anyone other than your authorized serviceman with-
out your written consent shall be at the expense
and risk of the undersigned.

The register shall remain your property and title
remain in you until the price, or any judgment for
same is paid in full. The undersigned shall hold
said register at his own risk pending the vesting of
title in him, and no injury, loss or destruction of
same after delivery to carrier shall release him from
this obligation to pay said price. Undersigned
agrees to pay all taxes on the register, and in event
of default to reimburse you for all taxes paid on
same by you.

This contract covers all agreements between us,
and you shall not be bound by any inducement, rep-
resentation or promise made relative to this trans-

20
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C onditional S ales C ontract

action by any person whomsoever which is not em-
bodied herein.

WIENESSES  ciieeiiiiiee ettt
WILHESSES  coviveieeiiiiiii ettt ettt et eees

Porint custom er’s nam e plainly on this line

C ustom er’s hom e address

All order subject to acceptance by the Company
at Ilion, N. T.

City..cenenn County....cceeeeen State....cce.. Date... .192..

For Value Received.................... Promise to Pay to
the Order of Remington Cash Register Company,
Inc., Ilion, N. Y.,

The Sum of......eeeeeeceeeeennee Dollars ($.ccceevreeeeeccnneen )
In. . . . . Installments
Payable Monthly from date at....eecnnnneeeecnnne
................................................................... as follows:
coll 'n no. date due date paid amount
................................. 1st month...........
2nd “
3rd «
4th “
5th “
............................................ 6th “
....................................................... - 7th “
. 8th “
............. ceeeee  9th «

....................................................... 10th «
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coll’n no. date due date paid amount

It is agreed that default in payment of any of
the above installments shall, at the option of the
holder, render the unpaid balance immediately due
and payable.

Register NoO....cooovvviiiiiiiiie e, .

P rint custom er’s nam e plainly on th is lin e

This contract filled with Register No
Branch Manager or Sales Agent
Closing Salesman
ASSISEEA D Y wevviiiiiiiieeeee s e,
Salesman or Sales Agent in whose territory register
is to be delivered.......ccccceeiiiieieeicc s .
Salesman or Sales Agent, if any, to receive 2/5 of

the commission according to decisions 107 and
109. .
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Reasons.
(Filed July 22, 1930)

NEW JERSEY SUPREME COURT.

Remingt on Cash Register Co.,
Inc.,
Prosecutor,

On

Certiorari.

S

State Board of Taxes and Assess-
ment of New dJersey,

Defendant.

The said prosecutor by his attorney comes and
prays that the judgment of the State Board of
Taxes and Assessments of the State of New Jersey
may be set aside and reversed and for nothing
holden for the following reasons:

1. The State Board of Taxes jand Assessment
erred in sustaining the decision of the Essex County
Board of Taxation wherein the latter sustained an
assessment by the City of Newark upon the right,
title and interest of your prosecutor in and to cer-
tain cash registers sold by your prosecutor under
a contract executed in the State of New York on
the following grounds:

(a) The interest of your prosecutor as a con-
ditional vendor of cash registers sold in the County
of Essex under conditional bills of sale duly and
properly recorded in the said County is such an
interest as is not properly taxable within the Coun-
ty of Essex and State of New Jersey.

(b) The interest of your prosecutor in and to
the property taxed in the above matter is that of a
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R eason s

claim for money due and owing to the prosecutor
in the State of New York, payable in the State
of New York, upon a contract executed in the State
of New York, and as such is not taxable in New
Jersey.

(¢) The full value of the cash registers assessed
and taxed in the City of Newark, County of Essex
and State of New Jersey, is taxed to the conditional
vendees in the full amount of the value of the said
cash registers and the effort of the State of New
Jersey to tax your prosecutor for a proportion of
the value thereof constitutes double taxation and
1s unconstitutional and unlawful under the laws
of the State of New Jersey and of the United States.

(d) The interest of your prosecutor in the cash
registers sold as hereinbefore set forth is a security
title valid only for the purpose of securing to your
prosecutor payment on account of the merchandise
so sold and is not properly taxable against your
prosecutor in the State of New dJersey.

(e) The cash registers sold under conditional
bills of sale as set forth in the above entitled pro-
ceedings are the property of the conditional vendees
and are solely and properly taxable only as against
the vendees and holders thereof.

(f) Any claim which the prosecutor may have
for moneys due and owing on account of the cash
registers sold under the conditional bills of sale as
hereinbefore set forth is a debt, the situs of which
resides in the State of New York, the place of the
making of the contract and the place where pay*
ment thereon is due and owing and as such is not
properly and legally taxable in New Jersey.

ia
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R ea son s

(2) The arbitrary assessment against your pros-

ecutor for the sum of $10,000.00 alleged to repre-
sent the interests of your prosecutor in and to the
cash registers sold by your prosecutor in the Coun-
ty of Essex and State of New Jersey is erroneous
and arrived at without calculation on a reasonable
basis for such a determination, and without regard
to the actual amounts due, owing and unpaid on the
various cash registers sold throughout the said
County. Such an arbitrary assessment is unjust
and unreasonable, without any référence to the ac-
tual sum or amounts due and owing on each and
every cash register sold by your prosecutor and
alleged to be a proper subject of taxation in this
case, and taxation based upon such an arbitrary
and unreasonable assessment is unlawful,

That the decision of the State Board of Taxes
and Assessment of the State of New dJersey is in
divers other respects illegal, unjust and oppressive,
and should be set aside and for nothing holden.

Blanchard & Carey,
Attorneys for Belator.
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Notice of Argument.
(Filed Aug. 25,1930)

NEW JERSEY SUPREME COURT.

Remington Cash Register Co.,
Inc.,
Prosecutor,

[On

VS. . .
Certiorari.

10

State Board of Taxes and Assess-
ment of New dJersey,

Defendant.

To: The City of Newark and the State Board

of Taxes and Assessment H

Sir s: 20
Take notice Of the argument of the issues joined

in this cause before the Supreme Court of New Jer-

sey, to be held at the State House, in the City of

Trenton and State of New Jersey, on the first Tues-

day of October next, at ten o’clock in the forenoon,

or as soon thereafter as the said Court can attend

to the same.

Yours respectfully,
30

Blanchard & Carey,
Attorneys for Relator.

.Dated: August 11,1930.

40
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N otice of Argum ent

I hereby acknowledge due and legal service of
a copy of the within Notice of Argument on this
13th day of August, 1930.

William A. St evens,
Attorney General of the

State of New Jersey.
10

I hereby acknowledge due and legal service of
a copy of the within Notice of Argument on this
11th day of August, 1930.

Frank A. Boettner,
Corporation Counsel of
the City of Newark.

By Louis A. Past,
oQ Asst. Corporation Counsel.

30

40



Opinion
NEW JERSEY SUPREME COURT

No. 218, Octo ber Term, 1930.

Remington Cash Reg ister
Company,

Prosecutor-Appellant, 10
vs.

State Board op Taxes and
Assessments,

Respondent-Appellee.

Argued October 7, 1930: decided November 24,
1930. 20

On Certiorari.
Before . ..iic.. Campbell and Bodine.

For Prosecutor, Robert Carey, Jr.
For Respondent, Louis A. Fast.

Certain cash registers sold by the prosecutor un-
der conditional bills of sale to various purchasers
in the City of Newark were assessed for taxes to
the conditional vendors by the taxing authorities
of the City.
The amount of the assessment is not in dispute.
Upon appeal, the County Board of Taxation, and,
the State Board of Taxes and Assessments, affirmed
the assessment. 40
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O pinion .

It was urged before such Boards, and here, that
the sales, being conditional, the title was in the
vendees subject to being divested for non-payment
of the installments of consideration and that the
transactions were analogous to those of a chattel
mortgage, the vendees being the owners, who might
under the terms of the tax act, require exemption
to the extent of the mortgage debt.

We think neither of these grounds is tenable.
Taking up the latter ground first, the party as-
sessed has not taken advantage of such provision
of the act and therefore is not entitled to the bene-
fit thereof. Nor may the prosecutor succeed upon
the first ground. Upon and under its conditional
bills of sale it specifically reserved title and own-
ership in itself.

Under Chapter 236, P. L. 1918 all property shall
be assessed to the owners thereof and “all tangible
personal property shall be assessed in and for the
taxing district where such property is found.”

Pursuant to such requirements of the statute the
assessment in question was made, and we think,
properly.

If there be need for any proof of this the condi-
tional sales agreements contain it, inasmuch as
they provide—“Undersigned, (purchaser) agrees
to pay all taxes on the register, and in event of
default to re-imburse you for all taxes paid on
same by you.”

The assessment will be affirmed and the writ dis-
missed with costs.
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Rule for Judgment.
NEW JERSEY SUPREME COURT,

No. 218, Octo ber Term, 1930.

Remington Cash Register

Company, I
Prosecutor-Appellant,
(On
Vs,

State Board op Taxes and
Assessments,

Respondent-Appellee.

The above entitled cause having been argued on
October 7th, 1930, at a regular term of the Su-
preme Court by Frank A. Boettner, Corporation
Counsel of the City of Newark, and Louis A. Fast,
Assistant Corporation Counsel, for the respondent,
and Robert Carey, dJr., for the prosecutor, and the
Court having considered the arguments and having
filed its opinion on November 24, 1930, where it
held that the order and judgment of the State
Board of Taxes and Assessments filed March 25,
1930, sustaining the assessment by the City of
Newark against the prosecutor herein should be
affirmed:

Now therefore, it is, on this 12th day of De-
cember, 1930,

Ordered that the writ of certiorari heretofore
issued in this cause be and the same is hereby dis-
missed, and the order and judgment of the State

20

30
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Board of Taxes and Assessments brought before
this Court on that writ for review be and the same
is hereby affirmed.

Rule actually entered this 12th day
10 of December, 1930, on motion of

Frank A. Boet tn er .
Attorney for Respondent.
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Notice of Appeal.
NEW JERSEY SUPREME COURT,

No. 218—October Term, 1930.

.Remington Cash Registe r Co.,
Inc.,

Prosecutor-Appellant,
YS.

State Board of Taxes and
Assessments,

Respondent-Appellee.

To Frank A. Boettner, Esq., Attorney for the City
of Newark, and William A. Stevens, Esq., At-
torney-General of the State of New Jersey:

Please Take Notice that the prosecutor, Rem-
ington Cash Register Co., Inc., appeals to the Court
of Errors and Appeals in the last resort in all
causes in New Jersey from the whole of the judg-
ment entered in this cause on the following
grounds:

1. The Supreme Court in its decision erred in
deciding that the Remington Cash Register Co.,
Inc., were the owners of Remington Cash Registers
assessed for the purpose of taxation by the City of
Newark and which assessment is the basis of this
appeal.

2. The Supreme Court in its decision erred in
deciding that the assessment by the City of New-
ark on the cash registers sold by the Remington
Cash Register Co., Inc., on conditional bills of sale

10
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N otice of Appeal.

was a proper and valid assessment against the Rem-
ington Cash Register Co., Inc., as conditional
vendors.

3. The Supreme Court in its decision erred in
determining that for the purpose of taxation the
conditional contracts executed by the Remington
Cash Register Company as conditional vendors had
the effect of reserving to the Remington Cash Reg-
ister Co., Inc. a taxable interest in the cash regis-
ters so sold.

4. The Supreme Court in its decision erred in
deciding that the terms and clauses of the contract
of conditional sale relative to the right of the con-
ditional vendor to pay taxes in default of such pay-
ment by the conditional vendee operated to render

Cash Register Co., Inc. primarily
liable for taxation thereupon, on account of any
alleged interest which the Remington Cash Regis-
ter Co., Inc., as conditional vendors, might have
in the article so sold.

5. The Supreme Court in its decision erred in
deciding that the conditional vendor and not the
conditional vendee was the owner of the taxable
interest in the property of the cash registers sold
under the conditional sales contracts.

Blanchard & Carey,
Attorneys for Prosecutor.

Service of the within Notice of Appeal is hereby
acknowledged this 30 day of Dec. 1930.

Frank A. Boettner,
Corporation Counsel.

William A. Stevens,
Attorney General.
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Notice of Argument.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Remington Cash Register Co.,
Inc.,

Prosecutor-Appellant,

Vs.

State Board of Taxes and Assess-
ments, and the City of Newark,
Respondent-Appellee.

To:
Frank A. Boettner, Esq., Attorney for the City
of Newark, and William A. Stevens, Esq.,
Attorney-General of the State of New Jersey:

Sirs:

Take notice of the argument of the issue joined
in this cause before the New Jersey Court of Er-
rors and Appeals, to be held at the State House,
in the City of Trenton, State of New Jersey, on the
third Tuesday of January, next, at ten o’clock in
the forenoon, or as soon thereafter as the said Court
can attend to the same.

Yours respectfully,

Blanchard & Carey,
Attorneys for Prosecutor.

Dated: Dec. 30th, 1930.

Service of the within Notice of Argument is
hereby acknowledged this 30 day of Dec. 1930.

Frank A. Boettner,
Corporation Counsel.

William A. Stevens,
Attorney General.

(a6626)
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Netti iJ?rs?t? Court of 1Errora ati* Appeals

Remington Cash Register
Company, Ino.,

Prosecutor-Appellant,

VS.

>On Appeal.

State Board of Taxes and Assess-
ments of the State of New
Jersey,

Defendant-Appellee.

BRIEF OF PROSECUTOR.

This matter is brought before this Court on an
Appeal from a judgment of the Supreme Court,
entered pursuant to decision of that Court, ren-
dered November 22, 1930, affirming the tax assess-
ment of the City of Newark, upon property of the
prosecutor, appellant herein, and dismissing a Writ
of Certiorari, pursuant to which the order of the
State Board of Taxes and Assessments, affirming
the said assessment, was brought before the
Supreme Court for review.

Statement of Facts.

The Remington Cash Register Company, Inc.,
your prosecutor, is a corporation organized and
existing under the general corporation law of the
State of New York, and on December 6, 1922, duly
qualified under the corporation laws of the State of
New Jersey to transact business as a foreign cor-
poration within the said State. Pursuant to such
authority, your prosecutor maintains a place of
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business in the City of Newark. Since your prose-
cutor duly qualified to transact business in the
State of New Jersey, it has sold in the County of
Essex, in said State, cash registers under condi-
tional sales contracts, executed and consummated
in the State of New York, at the Company’s home
office at Ilion. AIll such contracts are, however,
filed in accordance with the laws of the State of
New dJersey in the office of the County Clerk of the
County of Essex. Under these conditional contracts
of sale, your prosecutor retains as security a legal
title in the cash registers so sold, valid only to
secure your prosecutor against periodical payments
required to be made to your prosecutor by the pur-
chasers of such cash registers. All such payments
are made to the local representative of your prose-
cutor and regularly transmitted by him to New
York, without him making any use of such funds
in any way.

On October 1, 1928, the taxing authorities of the
City of Newark assessed your prosecutor in the
sum of $10,000 which sum was alleged to represent
the value of certain cash registers sold by your
prosecutor in the City of Newark under conditional
bills of sale, duly filed as above stated. In making
this assessment against your prosecutor, it was con-
tended by the taxing officials of the City of Newark
that by virtue of Chapter 236 of the Laws of 1918,
of the State of New dJersey, the interest of your
prosecutor in cash registers sold, as aforesaid, con-
stituted such property as was subject to the tax
imposed thereby. The statute provides:

“All property, real and personal, within the
jurisdiction of this State, not expressly ex-
empted by this act or excluded from its opera-
tion, shall be subject to taxation annually under
this act at its true value, and shall be valued
by the assessors of the respective taxing dis-
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tricts. Property oinitted by the assessors may
be assessed as hereinafter provided. All prop-
erty shall be assessed to the owners thereof
with reference to the amount owned on the
first day of October in each year, and the per-
sons so assessed for personal property shall be
personally liable for the taxes thereon.”
(Article 2, Par. 202.)

“The tax on all tangible personal property
in this State and on all taxable personal prop-
erty of non-residents of this State shall be
assessed in and for the taxing district where
such property is found.”

Your prosecutor paid the tax so levied against it
under protest and brought the matter of the
propriety of such assessment on for hearing before
the County Board of Taxation, which Board ruled
lhat the assessment so made was proper and denied
your prosecutor’s request that the said assessment
be set aside. An appeal from the ruling of the said
Board was taken to the State Board of Taxes and
Assessments, which latter Board, by memorandum
opinion and judgment filed March 25, 1930, sus-
tained the assessment and denied your prosecutor
the relief sought in its appeal. A Writ of Cer-
tiorari was issued out of the Supreme Court di-
rected to the State Board of Taxes and Assessments
as a result of which proceedings before that Board
were brought before the Supreme Court of the State
of New Jersey and a hearing held thereon. The
Supreme Court affirmed the assessment and dis-
missed the Writ by decision rendered November 22,
1930. Upon this decision an order was entered on
December 12, 1930.

Your prosecutor now respectfully submits that
the Supreme Court of New Jersey erred in render-
ing this judgment.
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Points.

The judgment of the Supreme Court entered on
the 12th day of December, 1930, pursuant to the
decision of said Court rendered November 22, 1930,
is erroneous for the following reasons:

1. Your prosecutor is not, by virtue of the
reservation of security title, the owner, within
the meaning of the tax law, of cash registers
sold under conditional sales contracts and all
cash registers so sold are the property of and
properly taxable, at their full value, to the
conditional vendee.

2. In all such conditional sales the interest
of your prosecutor is merely that of a creditor,
and all such credits are, for tax purposes, in-
tangible personalty, having a taxable situs in
the State of New York, your prosecutor’s State
of domicile, and are not, therefore, properly
and legally taxable by the State of New Jersey.

Argument.

Your prosecutor is not, by virtue of the reserva-
tion of security title, the owner, within the meaning
of the Tax Law, of cash registers sold under con-
ditional sales contracts and all cash registers so
sold are the property of and properly taxable, at
their full value, to the conditional vendee.

A. The law (Chap. 236 of the Laws of 1918 of
the State of New Jersey) under which the assess-
ment has been levied provides, in part, that,

“All property shall be assessed to the own-
ers thereof”

and that

“The tax on all tangible personal property
shall be assessed in and for the taxing district
where such property is found.”
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With respect to the first quoted part of the said
law, it 1s to be noted that under the conditional
sales contract used by your prosecutor, no claim to
possession is made, nor thereunder has your prose-
cutor any right to possession unless and until the
purchaser is in default in accordance with the terms
of such contract. All cash registers so sold are
delivered to and are the property of the purchaser,
the actual passing of nominal title being postponed
merely until the purchase price is fully paid. The
reservation of such title is nothing more than a
form of collateral security to protect your prose-
cutor as a creditor of the purchaser. Your pro-
secutor’s interest is therefore purely conditional
and qualified and bears none of the attributes of
true ownership (Williston on Sales, Par. 579). Pro-
fessor Williston states:

“The beneficial interest in the property so
far as it is not inconsistent with the security of
the seller, is vested in the buyer.”

The assessment statutes do not take into account
qualified and conditional estates in property and
with respect to the duty of and liability to assess-
ment for taxation they make no reference to legal
and equitable or general and special owners, al-
though the Legislature must have realized that such
distinguishable ownerships exist. Nor is it to be
presumed that the Legislature intends that the
same property is to be assessed against two per-
sons as the property of each, although one may
have the legal and the other an equitable title
thereto. Therefore, when a statute requires that
property be assessed to the owner it means the
general and beneficial owner—that is, the person
whose interest is primarily one of possession and
enjoyment in contemplation of an ultimate owner-
ship and not the person whose interest by way of
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nominal title is primarily in the nature of security
for the purpose of the enforcement of a pecuniary
claim, and which does not contemplate the use or
enjoyment of the property as such (s co e V. w 4 ite
Fourniiwre co, 206 Ala. 875, s orian Vis assece. 37
Georgia App. 537). The White Furniture Com-
pany case is in point on this argument and the
statement of the case made by the Supreme Court
of Alabama, in denying a writ of certiorari, was as
follows:

“By writ of certiorari to review the ruling of
the Court of Appeals in this case, holding that
when personal property is sold on such terms
as to constitute a conditional sale—that 1is,
with a reservation of the legal title in the
vendor until all of the purchase money is paid
and an option in the vendor upon the vendee’s
default in its payment to either retake the
property or enforce the payment of the debt—
it 1s the property of the vendee, within the
meaning of the Tax Laws and cannot be as-
sessed as the property of the vendor so as to
require him to pay the taxes thereon.”

The provisions of the Taxing Law of the State of
Alabama is in all essential respects identical to that
of the State of New Jersey as regards those pro-
visions relative to this issue. We respectfully urge
upon this Court that the carefully considered and
well reasoned opinion of the highest Court of the
State of Alabama should be equally applicable to
the issue here presented.

The nature of a conditional sale is essentially
similar to that of a chattel mortgage. This fact is
well established by the decision of the Supreme
Court of this State in the case of (s o, .1y VS, 1.,
87 N. J. L. 19). In that case a question arose as to
whether the installation of heating apparatus by
the plaintiff in the defendant’s home, the plaintiff
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reserving title thereto until the defendant had paid
for same, constituted an actual transfer of title or
merely an executory contract with the sole remedy
in the plaintiff by way of action for breach thereof.
Justice Swayze in a decision to which we believe it
will be impossible to take exceptions, stated

“The theory of the defendant is that as the
title did not pass, although the heating ap-
paratus was in his house, the only remedy of
the plaintiff was for breach of an executory
contract. Whether this is to be regarded as a
working contract or a contract of sale strictly
so called, is of no importance. Assuming, in
the defendant’s favor, that it was a contract of
sale, the law is settled adversely to his conten-
tion. It is dealt with by Williston at section
579 of his treatise on Sales and is within the
rule of section 63 of the Sales Act. Comp. Stat.,
p. 4662. It is also the logical result of our
decision in (American Soda Fountain Co. v.
Yaughn, 69 N. J. L. 582). As Professor Willis-
ton says: ‘No satisfactory solution of the
rights of the parties in such a transaction can
be found without observing that the essential
character of the transaction is the same as that
of an absolute sale with a mortgage back.”

The law as to the taxability of a mortgagee’s in-
terest is therefore clearly relevant. This decision
definitely establishes that, in this State, a condi-
tional sale must in fact be regarded as an absolute
sale with a mortgage back. It is not disputed that
the principles of taxation when applied to chattels,
subject to mortgages, impose the tax upon the mort-
gagor and not on the mortgagee.

“The conclusion seems obvious that the mort-
gagor and not the mortgagee is to be regarded
as the owner of the property mortgaged for the
purposes of taxation” (Waltham Bank v. Walt-
ham, 51 Mass. 334).
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"It is stated in 37 Cyc. 791, ‘An owner of
land who has encumbered the same by a mort-
gage or other lien does not cease to be the
owner for purposes of taxation, and the taxes
are properly assessed and charged to him, not
to the mortgagee or lienor. The same rule ap-
plies to a pledge of personal property or a chat-
tel mortgage, it being proper to assess and
charge the tax to the pledgor or mortgagor and
not to the pledgee or mortgagee’.”

The above principle has been more extensively ap-
plied in cases involving real property. There is no
distinction in principle between the cases involving
real property and those involving personal prop-
erty; for the purposes of taxation equitable owner-
ship of realty and personalty are analogous (s tace
Vo w hite Furniture Company, suprar. Lhese cases
clearly hold, (1) that when a grantor in a deed
purporting to convey land retains the vendor’s lien,
the legal and paramount title remaining in the
vendor, the vendee has title of the property against
everyone except the vendor and, as between them,
it is the duty of the vendee to pay all taxes and,
therefore, for the purposes of taxation, he is con-
sidered the owner of the land, and (2) that a
vendee in possession under an executory contract of
sale is the person liable to be taxed as the owner

(Bowls Ve O klahom a City, 24 Okla 579, 24L RA
(N. S.) 1299 and note collecting many authorities ;
Hoarvey Vibrovident tno. co.. 106 S, W. 1172; 7. s .
S hipping B oard Em erg ¢y Fleet V. D eclaw are
Couniy. Pa., 17Fed 2nd40) Inthe v s sui.

»ine 5oara casethe Court let prevail the argument
that “the taxable character of property is to be re-
ferred to the status of the real rather than that of
the nominal owner.”

It is apparent that the cases involving realty
carry out the elementary and well established prin-
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ciple of law that a conditional vendee holds good
title against everyone except his vendor. To hold
otherwise would, because of this fundamental prin-
cipal, be to overrule some of our most important
and enlightening decisions that at the present time
form the basis of established business principles.
Not only do the decisions uphold the position of
your prosecutor, but the New Jersey statute, by its
very language imports a legislative intent to tax
the person in possession with claim to ownership.
Article 111, paragraph 303 of Chapter 236 of the
Laws of 1918, provides that the assessor, “after
making the valuation of the personal property for
which any person shall be assessed”, shall “deduct
from such valuation all bona fide debts from such
persons to creditors residing in the State.” The
statute clearly contemplates the case of a condi-
tional vendee by permitting such a vendee, after
having returned all personal property at its full
value, to deduct the remaining amount due thereon,
or, in the phraseology of the law, any bona fide
debts owing by him, thus taxing the property at its
full value by assessing the resident creditor’s ac-
counts receivable. Further proof that this is the
proper and intended construction of the statute, is
found in the fact that the taxpayer is prohibited
from deducting debts due by him to a non-resident
creditor, thereby rendering assessable to such tax-
payer property conditionally purchased at its full
value, the Legislature obviously realizing that the
non-resident creditor could not be taxed on the un-
paid portion of the purchase price of the property
conditionally sold. Were not this the intent of the
Legislature and if the argument of the defendant is
to prevail, double taxation would result, for anycon-
ditional sale by your prosecutor subjects, by virtue
of the language of the law, such purchaser to a tax
on cash registers so sold at their full value, while
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your prosecutor would be taxed on the unpaid por-
tion of the sale price, thus taxing the same property
twice at a figure almost double its taxable value.
Such result would be unconstitutional under the
laws of the State of New Jersey and of the United
States, thereby rendering the statute void. The
law favors constitutionality; and where a statute
can be so construed such construction should pre-
vail.

With respect to the statement contained in the de-
cision of the Supreme Court rendered herein relat-
ing to the provision of the Tax Law which permits
mortgagors to avail themselves of a deduction in
the amount of the mortgage debt, we can only re-
spectfully suggest that the Court must have mis-
conceived the status of your prosecutor in this ac-
tion. The Court said that the party assessed could
not have the relief prayed for as it has not taken
advantage of the exemption provision of the Act.
The party assessed, the Remington Cash Register
Company, your prosecutor, is not however, the
mortgagor, but the conditional vendor and in effect
the mortgagee. Thus it will appear that your prose-
cutor is not given this privilege of exemption under
the Tax Law, and consequently the Supreme Court
decision 1s formulated upon a false premise.

If the Supreme Court had recognized the fact
that your prosecutor is the conditional vendor, then
it could not have possibly denied on the ground
above referred to the relief sought by your prose-
cutor, since the statutory exemption is available
only to conditional vendee or mortgagors as we have
indicated in the earlier portion of our argument.
Nor under this recognition could the relief sought
by your prosecutor have been denied, although the
statutory exemption is unavailable to the condi-
tional vendees of cash registers by virtue of the fact
that your prosecutor is a non-resident of New dJer-
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sey. Under such circumstances, the statute requires
that the property he assessed at its undiminished
value to the conditional vendees as owners thereof.

In seeking further proof in support of its deci-
sion, the Supreme Court points out in the last par-
agraph of its opinion that such may he found in
the Conditional Sales Contract under the provision
which provides “Undersigned— (purchaser) —
agrees to pay all taxes on the register and in de-
fault to reimburse you for all taxes paid hy you.”
To rely upon this provision as determining the
rights of your prosecutor, is to hold that the ap-
plicability of the Legislative Act is subject to the
restrictions imposed by the parties in their contract
relating to the taxable party. In other words, had
not the sales contract contained a provision of this
kind the proof would have been unavailing. Such a
narrow rule capable of circumvention does not de-
pict the true intention of the legislature nor ap-
proach the apparent scope of the statute. As has
already been shown it is widely recognized that the
purpose of such a contractual provision is merely
to protect the party holding the lien free from loss
of security for the debt.

Every real estate mortgage contains a provision
giving the mortgagee the right to pay the tax if the
mortgagor defaults. In fact, it is difficult to con-
ceive any general form of standard agreement sim-
ilar in nature to mortgages, conditional sales, con-
tracts and the like, where the element of taxation is
involved, which does not give this right to the party
who in the first instance is not called upon to meet
the taxing obligation. To maintain that the exist-
ence of such a provision in such a contract has the
effect claimed for it by the Supreme Court decision,
would make the Taw Law practically unworkable,
and have the effect of transposing liability from the
party upon whom the tax law imposes responsibil-
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ity to a third person not within the contemplation
of the law, and not intended to be held liable there-
under.

Since, therefore, it is apparent that the law
makes the conditional vendee the taxable owner, the
only theory upon which a tax may possibly be im-
posed against your prosecutor without resulting in
double taxation is that the unpaid portions of the
purchase price of registers sold under conditional
sales contract are, as accounts receivable or credits,
property of your prosecutor within the jurisdiction
of the state. To this point to which the following
argument is devoted, we will not indulge in any con-
siderable detail, as the Taxing Authorities of the
City of Newark have definitely stated in their brief
to the Supreme Court that “it is not the position of
the City of Newark that it desires to tax book ac-
counts or balances due on conditional sales con-
tracts”, and the Supreme Court has made no refer-
ence to this as a ground in support of its decision.

In all such conditional sales the interest of your
prosecutor is merely that of a creditor, and all such
credits are, for tax purposes, intangible personalty,
having a taxable situs in the State of New York,
your prosecutor’s state of domicile, and are not,
therefore, properly and legally taxable by the State
of New dJersey.

Chapter 236 of the Laws of 1918 of the State of
New dJersey provides in part that, “all property,
real and personal, within the jurisdiction” of the
State shall be taxable. It is needless to say that
from this language there is a condition precedent
to the taxability of property; viz, that, the same be
within the jurisdictional limits of the State. The
situs or taxable locality of personal property varies
in accordance with the character of such property
inasmuch as tangible personalty acquires a taxable
situs in the place in which it is actually located,.



while intangible personalty is not capable of having
a taxable situs aside from the place at which its
owner resides. This is an accepted principle and
decisions in support thereof would be superfluous.

The interest of your prosecutor in each sale of
cash registers under conditional contracts are in
character credits s ca: V. rsc »e0yr .. 201 111 469;
Jack VoW alker, 88 Fed. 576)

Credits, as intangible personal property exist not
by and of themselves, but by virtue of the persons
in whose favor they may be enforced. In view of
this dependent characteristic of intangible person-
alty there has been established the well known rule
of law that such personalty has a taxable situs only
at the domicile of the owner (37 Cyc. 955, in cases
cited:r e Vesrennen osa, 122 Fed. 787; ¢ viaasra V.
Phe e . 106 111 25).

In the » ... case, the Court in determining the
taxability of intangible property, states at 788:

“Personal property consisting of mortgages
and debts generally has no situs independent
of the domicile of the owner. The general rule
1s that debts follow the person of the creditor
and are to be taxed at his domicile (Am. &
Eng. Enc. Law, Volume 25, page 146). A non-
resident creditor of a state cannot be said to
be, in virtue of a debt which a resident owes
him, owner of property within its limits. The
credit is not within the State’s jurisdiction and
has no value to the debtor and is not property
within the State but property of the creditor,
taxable at his place of residence. For the pur-
poses of taxation a debt has its situs at the
residence of the creditor and may be taxed
there” (Kirland v. Hotchkiss, 100 U. S. 491).”

A domicile of a corporation is the place at which
its principal or home office is located and for the
purposes of taxation it is at such place that the
credits for intangible property are taxable. The
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fact that your prosecutor maintains an office and is
qualified to conduct business as a foreign corpora-
tion within the State of New Jersey does not fix
its legal residence there in the sense of establishing
a domicile for the purposes of taxation (37 Cyec.
964;5 oston Investm ent Com pany Ve C ity of B oston
158 Mass. 461).

To take any case out of the application of the
general rule, there must be some authorization em-
powering the local representative to handle or con-
trol the credits and not a mere naked custody for
collection purposes as in the present case.

“This rule (meaning the business situs prin-
ciple) does not apply, however, where the agent
has no control over the investment but the se-
curities are placed in his hands merely for
convenience or for the purpose of remittance
and collection only” (37 Cyc., p. 803).

The local representative of your prosecutor is
empowered only to collect the sums due and all
such collections are transmitted regularly to the
New York office. All maintenance charges of the
local office of your prosecutor in the City of Newark
are paid through and by the home office at Ilion,
New York.

The nature of business conducted by the Newark
representative of your prosecutor is the mere ex-
tention of credit on sales, subject to acceptance or
rejection in New York, the regular installments of
purchase price on registers conditionally sold be-
ing payable to the local agent for transmission to
the home office of your prosecutor. It has been
held that such business does not involve enough
of the element of permanency of location and use
of the credits to give them a business situs for the
purpose of taxation (v icisvure Voarm our paciine
com pansy. 24 South 224).
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“The general rule as to the situs of invisible
and intangible personal property—as notes,
bonds, etc.—is that it follows the domicile of
the owner, and it is held to be taxable at such
domicile. But it is an exception to the general
rule that, where such credits acquire a business
situs different from that of the domicile of the
owner, then they may be taxed at such business
situs. The question as to what constitutes a
business situs is, to us, a difficult one; but as
we gather the meaning of the cases on the sub-
ject, we take a business situs to be connected
with the idea of more or less of permanency of
location of such credits, or with a purpose to
incorporate them when collected into the mass
of property of the State.”

In concluding this brief of your prosecutor it
is desired to call to the Court’s attention that the
credits of the Remington Cash Register Company
arising out of conditional sales in the State of
New Jersey are subject to taxation by the State of
New York; and under the New York tax law they
are allocated to New York in the computation of
the franchise tax payable to New York. If such
credits were to be taxed by and under the laws
of New Jersey, again double taxation would result.
In this connection, it has been said in the case of
sacr Voseaon, 206 U S 392, at page 408:

“Our decision in this case has no tendency
to aid the owner of taxable property in any
effort to avoid or evade proper or legitimate
taxation. It does, however, tend to prevent
the taxation in one state of property in the
shape of debts not existing there and which, if
so taxed, which make double taxation almost
sure, which is certainly not to be desired and
ought, whenever possible to be prevented.”

If the decision of the Supreme Court from which
this appeal is taken be considered from the point



of view of the taxability of the property interest in
cash registers, it is submitted that the earlier por-
tion of this argument might demonstrate the error
in that conclusion. If, as the alternative, the de-
cision was sought to be sustained on the ground
of the taxability of credits, we submit that the lat-
ter portion of this argument has demonstrated that
that contention is erroneous. Thus, from any pos-
sible view it is submitted the decision of the Su
preme Court and the order entered thereupon should
not be sustained.

Where fore , your prosecutor respectfully re-
quests that the judgment of the Supreme Court

be reversed and set aside.

Blanchard & Carey,
Attorneys for Prosecutor.

Robert Carey, Jr.,
Of Counsel.

(+6609).
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Facts.

The Remington Cash Register Company, Inc.,
the prosecutor, is a foreign corporation, au-
thorized by the laws of the State of New Jersey
to transact business in our State.

The prosecutor has sold a great many cash
registers to residents of the City of Newark
under conditional sales contracts. Under these
conditional sales contracts the Remington Cash
Register Company, Inc., retains a legal title in
these machines until payment in full has been
made by the customers.

The taxing authorities of the City of Newark
have placed an assessment on cash registers so
sold against the Remington Cash Register Com-
pany, Inc., contending that under the laws of the
State of New Jersey, the assessment was to be
levied against the legal owners of all personal
property found in this City. Under the pro-
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visions of the laws of 1918, as amended by P. L.
1920, page 561:

“The tax on all tangible personal prop-
erty in this State and on all taxable personal
property of non-residents of this State shall
be assessed in and for the taxing district
where such property is found * *

The question of the amount of the assessment
is not in dispute, the only question is whether the
assessment on the cash registers sold under con-
ditional sales contracts should be levied against
the Remington Cash Register Company, Inc., or
against the customers of the Remington Cash
Register Co., Inc.

POINTS.

The State Board of Taxes and Assessments
was justified in holding that the assessment
should be against the Remington Cash Register
Company, Inc.

It is contended by counsel for the prosecutor
that the assessment should not be chargeable to
it because no claim to possession i1s made, and
that under the conditional sales contracts the
prosecutor has no right to possession until and
unless the purchaser is in default, in accordance
with the terms of said contract.

In P. L. 1918, page 874, it is the duty of the
collector—

“ forthwith, after the first day of December,
to enforce payment of all taxes on personal
property, and poll taxes and dog taxes by
distress and sale of any of the goods and

g;hagtel§>>()f the delinquent in the countjv;7

Let us assume that A, an imaginary customer
of the Remington Cash Register Company,



Inc., defaulted in the payment of his taxes,
and that this same customer had defaulted in the
terms of his contract with the Remington Cash
Register Company, Inc., and the Register Com-
pany, under the terms of its contract, had taken
possession of the register and shipped it to Illeon,
New York—how would the collector of taxes of
the City of Newark be in a position to enforce
the payment of the taxes, and make the distress
authorized by the statute?

The taxing laws of our State are very clear on
the subject. We may assess only the tangible
personal property in this State, and on all tax-
able personal property of non-residents in this
State. There seems to be no limitation in our
statutes. It is required thereby to assess the
owner of the property. The registers are sold
on the instalment plan, with the condition that
the title to the registers shall remain in the
vendor until the last payments are made, where-
upon the title automatically passes to the vendee,
possession having passed to the vendee on the
date of the conditional sale, and as the State
Board of Taxes and Assessments says in its
memorandum

“1in each case the company is unquestionably
the owner of the property until the last pay-
ment is made.”

Counsel for the prosecutor contends that, when
the statute requires that property be assessed
to the owner, it means the general and beneficial
owner—that is, the person whose interest is pri-
marily one of possession and enjoyment in con-
templation of an ultimate ownership and not the
person whose interest by way of nominal title
is primarily in the nature of security for the
purpose of the enforcement of a pecuniary claim,
and which does not contemplate the use or en-
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joyment of the property as such; and in sub-
stantiating that contention, counsel -cites the
case Of s cave Vi w niie rurnicere co.. 206 Ala.
575. This interpretation of law is not the in-
terpretation of the courts of our State. We can-
not conceive how the courts in this State would
hold that the assessment should be made against
the conditional vendee under the tax law, and yet
hold that under other circumstances that the
vendee is not the owner of the property sold
under conditional sales agreement, such as would
be the case in the event of the suppositous Mr.
A. referred to in this memorandum.

We find no fault with the interpretation of the
Supreme Court of this State in & ..., V. s
87 N. J. L., page 19. We fail to ﬁnd how thls
decision in any way strengthens the prosecutor’s
argument. It is, of course, right that the vendor
may sue and recover the balance of the purchase
price for the apparatus, where title was reserved
in the vendor until fully paid, and we quite agree
with our friends when they say that taxes are im-
posed on chattel mortgagors and not on the
mortgagees, and this is because of the provision
of our law which makes it mandatory to assess
the taxes on all tangible personal property in
this State against the owner. The mortgagor of
the chattel is concededly the owner of the per-
sonal property—not the mortgagee.

It 1s our contention that the second part of the
argument of the prosecutor has no merit in the
issue before the Court. My friend refers to the
provisions of Chapter 236 of the Laws of 1918,
which provide that

“ after making the valuation of the personal

property for which any person shall be as-
sessed”



the assessor may

“ deduct from such valuation all bona fide
debts from such persons to creditors resid-
ing in the State, * * * but no such de-
ductions shall be made unless the debtor shall
make a claim therefor in writing, under
oath, and therein set forth the debts owing
by him, when incurred, to whom owing, and
where the creditors are * * . provided,
however, that no deduction for debts shall
be allowed from the assessed value on any
tangible goods or chattels in which the value
inheres in and is supported by the thing or
article itself.”

There is nothing in the provisions of the
statute which would permit a taxpayer to deduct
the amount due a conditional sales vendor from
the amount of the assessment. On the other
hand, the statute says that:

“ No mortgage on personal property, or on
both personal and real property, or the debts
secured by such mortgage, shall be assessed
for taxation unless a deduction therefor shall
have been claimed by the owner of such mort-
gaged property and allowed by the as-

sessor.”

If it were within the contemplation of the
legislature to allow a deduction to the condi-
tional sales vendor, the legislature would have
said so, and would not have spoken only of mort-
gaged property, if it had in mind conditional
sales contracts also.

We want it to be made perfectly clear that our
assessment is based on tangible goods and chat-
tels, to wit, cash registers, and that no deduc-
tion for debts shall be allowed from the assessed
value of any goods and chattels in which the
value inheres in and is supported by the article
itself.
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It is not the position of the City of Newark
that 1t desires to tax book accounts or balances
due on conditional sales contracts.

Our friends in their brief seem to be under the
impression that the Supreme Court did not recog-
nize the fact that the Remington Cash Register
Company, Inc. is the conditional vendor. A
perusal of their opinion indicates clearly that that
point was very well recognized by them, and
that they approved the assessment because it
was their construction that the prosecutor re-
tained ownership in the registers until paid for
in full, and that therefore they were responsible
under the act, which makes the owner responsible
for tax assessments. We are not particularly
concerned in the fact that the Supreme Court
pointed out in the last paragraph of its opinion
that the purchaser agreed to pay all taxes on the
register, and in default to reimburse the prose-
cutor for all taxes paid by it. We do not be-
lieve that the Supreme Court relied upon that
provision of the contract in making its decision.
The Court merely referred to that paragraph in
passing.

Our friends referred to a real estate mortgage
and also to the laws relating to taxes on real
property. We desire to call the Court’s attention
to the fact that the law relating to taxes on real
estate is entirely different from that relating to
personal taxes. Point is made of the possibility
of double taxation, and again we desire to re-
iterate our position that Newark taxing authori-
tles made no assessment on the accounts, but
made its assessment on the registers—the phy-
sical personal property. There seems to be no
question that if these registers are paid for that
then they are assessable, so that if there is any
point to the argument that there is double tax-
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ation, then that point should be raised in that
jurisdiction, which 1is assessing the book ac-
counts.

We contend further that there is nothing in the
records to show that the Remington Cash Regis-
ter Company, Inc. is paying anybody any taxes
because of the accounts with Newark purchasers
of cash registers, sold on conditions of contracts
by the prosecutor. We contend further that the
only registers that are assessed are those that are
actually in the City of Newark, and not outside of
its jurisdictional limits.

Our courts have held, in the case of » ..... W.
Jerses ¢ iy, 44 N. J. L. 156, that the owners of
personal property at the time of the assessment
were liable for the tax thereon, and in the case
of s vave Voro.o 23 N. J. L. 517 it was held that
the personal chattels of non-residents are to be
taxed in townships where they are found.

It is perfectly clear that the title to these cash
registers are in the Remington Cash Register
Company, Inc., and that the taxes must be as-
sessed against the owners of personal property
in the city where the same may be located, and
that, therefore, the findings of the State Board
of Taxes and Assessments, of the State of New
Jersey as approved by our Supreme Court should
be sustained, and the appeal dismissed.

Respectfully submitted,

FRANK A. BOETTNER,
Corporation Counsel.

LOUIS A. FAST,
Assistant Corporation Counsel,
Of Counsel.
Attorneys for Defendant,
The City of Newark.
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The interest of the Amici Curiae in the out-

come OF THIS APPEAL.

The facts are undisputed and the question pre-

sented is sharply defined:

Is a Tax on Personal Property Properly As-
sessable to the Conditional Vendor,
Rather than to the Conditional Vendee, of
a Chattel, under Laws of 1918, Chapter
236, Article II, Par. 202, Which Provides
that the Tax Shall Be Assessed to the
“Owner” Thereof?

The undersigned amici curiae, submitting this
brief pursuant to leave of this Honorable Court
granted May 19, 1931, are deeply interested in the
outcome of this appeal because of their represen-
tation of clients who are engaged in financing the

May Term, 1931.
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retail sale, under conditional sale agreements, of
many different articles of commercial and do-
mestic use. Such financing, covering almost every
conceivable product of industry, from small units
such as vacuum cleaners and washing machines
through automobiles to heavy industrial ma-
chinery and equipment, is vitally necessary to
the maintenance of the productive industry of the
country, the movement of the nation’s manufac-
tured goods from producer to consumer, and the
continued employment at a fair return, particu-
larly in these days, of the labor and capital en-
gaged in the country’s production.

While it is realized that economic argument,
considered by itself, can not and should not shift
the incidence of a tax from the place where the
statute casts it, nevertheless, if the Statute has
quite apparently been erroneously construed, it
1s the duty, as well as the right, of those who are
affected by such construction to bring their posi-
tion to the attention of this Honorable Court so
that the burden of the tax may be placed where
the law fixes it and where, both as a matter of
fair construction and from an economic stand-
point, it should fall.

The Facts,

The facts here involved are simple and may be
stated within a narrow compass:

Remington Cash Register Co., Inc., sold cash
registers at retail to residents of the State of New
Jersey under the usual form of conditional sale
agreement (pp. 19-23), providing for payment
of the purchase price in installments with the
reservation of a security title in the seller. Dur-
ing the period of payment, the cash registers at all
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times remained in the possession of the pur-
chasers, who exercised complete dominion over
them, used them in their business and in general
enjoyed all the benefits of ownership.

The tax authorities assessed a personal property
tax for the year 1929 against Remington Cash
Register Co., Inc., upon cash registers sold by it
in the above manner to various purchasers in the
City of Newark, basing the amount of the assess-
ment . .. upon the balance due to the Remington
company from its customers (p. IB, 11. 11-15), but
“upon the value of the cash registers them selves
(p. 17, 1L 36-39; p. 18, 1. 1-2).

The Essex County Board of Taxation sustained
the assessment.

The State Board of Taxes and Assessments dis-
missed the petition for a reduction of the assess-
ment (pp. 4-5) upon the ground that the statute
imposes the tax upon the “owners” of chattels
and that the Remington company was the “owner”
of the cash registers in question (p. 8 11 37-39; p.
9, 11 18-23).

On certiorari (pp. 24-26), the Supreme Court
affirmed the rulings below, with a short , .. ...
«» opinion (pp. 29-30), which will be fully ana-
lyzed later «i.,... Point III). Briefly sum-
marized, the Supreme Court based its hold-
ing (a) upon the reservation of title by the
Remington company pending full payment for the
cash registers (p. 30, 11. 17-19) and (b) upon the
provision in the conditional sale agreement requir-
ing the purchasers to pay all taxes upon the prop-
erty and to reimburse the Remington company
for taxes paid by it (p. 30, 1l 27-32). This appeal
followed.



POINT 1.

~Although the question has never been de-
cided in New Jersey, the courts of every other
state to which the problem has been pre-
sented have squarely held, under similar
statutes, that the tax is assessable to the con-
ditional vendee rather than to the conditional
vendor.

The Supreme Court cited no authority either in
support of or opposed to its decision. Diligent
research fails to disclose any adjudications in this
State bearing on the point at issue, which must
therefore be regarded as a problem of first impres-
sion here. Accordingly, the pertinent holdings of
the appellate tribunals of other states may be
given at least persuasive force. s..;i V. 7,04
(1842), 16 Peters 1

In only five other states has this precise situa-
tion been presented. It is significant that in ....
instance it has been held that the ...siiivno:
.ena.. 18 the party properly taxable where the
statute by its terms imposes the tax upon the
.« » .. of the chattel.

1. The. i.ion . Statute (Revenue Act of 1919,
Sec. 44) provides that the personal property tax
must be paid by “* * * every person * * *’ upon
“all property of which he was the .. ... .
In s oo Voow hiie Furniture co. (1921) 206Ala
575, 90 So. 896, the Alabama Supreme Court held
that under this statute the ... ivionet venaece In
possession of the property must pay the tax That
Court said:

“It is not to be presumed that the Legis-
lature intends that the same property is to
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be assessed against two persons, as the
property of each, although one may have the
legal and the other an equitable title there-
to. * * * So, when a statute requires that
property be assessed to the .. ..., we think
it means the . ..ot ana senwericiar OWNEr—
that is, the person whose interest is pri-
marily one of possession and enjoyment in
contemplation of an ultimate absolute
ownership—and not the person whose in-
terest 1s primarily in the enforcement of a
collateral pecuniary claim, and does not
contemplate the use or enjoyment of the
property as such. * * * A conditional ven-
dor’s title, before default in payment by
the vendee * * * is a special property, and
* * * the general and beneficial ownership
is in the vendee * *

2. The /.s:0n. (Statute (Ind. Stat., Sec.
14050) provides that “all personal property shall
be assessed to the o v cr + * %7 In .. v s,
ceon (1919), 72 Ind. App. 580, it was held that a
conditional vendor of a chattel is ... taxable as
the owner, but that he is taxable only upon the
balance due him under the conditional sale agree-
ment, as a credit.

3. The s ichiva. Statute (1 Comp. Laws, Sec.
3401) provides that “all personal property *

shall be assessed to the .. .., - * In ¢y oo
M arquette Vo Iron <& Land Co. (1903), 132 MlCh
130, 92 N. W. 934, it was held that in the case

of both realty and personalty the ... :cione:

.a.. 1s the owner for tax purposes, while the
conditional vendor is taxable only upon the credit
represented by the balance due under the agree-



ment. That Court wrote, at page 132 of 132
Mich.:

“By the contracts under consideration
* * * the equitable title * * * is at once
transferred to the vendee. From the time
these contracts are made, the vendor holds
the legal title only as trustee for the ven-
dee. * * * The vendor has, in effect, ex-
changed his property for the unconditional
obligation of the vendee, the performance
of which is secured by the retention of the
legal title.”

4. The o ... (Statute (General Code of Ohio,
Sec. 5370) provides that “each person * * * shall
list the personal property of which he is the .. .

In Singer 8 M ach e V.
cooner (1920), 263 Fed. 994 the Unlted States
District Court for the District of Ohio squarely
held that the machines in the possession of a ven-
dee under a conditional sale agreement are tax-
able as the ....... property. The Court wrote,
at page 997:

“It follows that the title retained by
the plaintiff was a mere security title * * *
that the purchaser acquired an interest in
the chattel, and that this interest was, as
against all the world except the vendor,

ow nership.”

5. The o ... Statute (Compiled Laws, Sec.
5876) provides that “the assessor must * * * assess
such property to the person by whom it was

ca o In s an Vonuaen (1920), 56
Utah 540, 129 Pac. 272 it was again specifically
held that the conditional ... ... must pay the tax
as the owner of the property, while the conditional
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vendor is taxable only on the balance due. That
Court wrote, at page 551 of 56 Utah:

«The note would be taxable if the mer-
chant [seller] was the owner of it on the
first day of the next year, and the . ..
enanais. would be assessable at that date
tothe,..cv..... This clearly is not double
taxation. Double taxation means taxing
the same property twice. The merchandise
is one thing; the note given by the pur-
chaser is another.”

A closely allied issue is presented where the
property sought to be taxed is realty rather than
personalty. Both on principle and authority
(City of o araucite Vo Iron de Land Co. supra)
no logical difference exists, in respect of taxa-
bility, between chattels subject to a conditional
sale agreement and real property sold under an
analogous arrangement. Here again the New Jer-
sey courts have apparently never been called upon
to rule, and the authorities elsewhere are meagre.
However, five other states have considered the
problem and have ....iw ...:., held, just as in
the case of chattels, that the burden of taxation
should be imposed upon the conditional vendee
rather than upon the conditional vendor.

1L In 6 ipin Vi Boara of Revicw (1900), 184
111 275, 56 N. E. 397, the Illinois Court held
that a vendor of real property who retains title
thereto as security (a direct parallel to a condi-
tional sale Agreement of a chattel) is taxable only
upon the amount due him under the contract, as
a credit, and not upon the property itself. The
Court said, at page 280 of 184 11L.

«The retention of the title by the vendor
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may be regarded as but a mode adopted to
secure the payment of the full purchase
price. * * * A debt secured by mortgage,
and the land mortgaged to secure the debt,
are both subject to taxation. * * * Taxation
levied upon both of said properties is not
double taxation.”

2. The Iowa Supreme Court laid down the

samerule N r ., ine V.sacon. (1884), 64 Iowa 79.
3. In( ity of M arquette V. Ir & Land Co
o it was held In w ienigan. both as to realty

supra

and personalty, that a conditional vendor need
pay tax only upon the balance due him under
the agreement of conditional sale, and not upon
the property itself.

4. The same rule obtains in » .. ...... under
the holding in s ... V. .. (1888), 39 Minn
502.

5. The w iv.ow.: Statute (Laws of 1881, p
178) provided that “every person .. .... -
property * * ghall be liable for taxes there-
on * * In snvervon Voowwrwooa (1891), 47

Mo. App. 660, the ... ... of real property in pos-
session under an agreement of conditional sale
was held to be the .. ... for tax purposes.

Accordingly, we take it as uniformly estab-
lished, in every State which has considered the
problem, that under a statute imposing a tax
either upon , .., ..., or upon the .. ... of prop-
erty, a conditional vendee in possession of the
property is the party to whom the tax is properly
assessed, while the conditional vendor is taxable
merely under a separate statute imposing a tax
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upon credits, and then only to the extent of the
balance due him under the conditional sale agree-
ment. The holding below in the case at bar thus
stands completely isolated and unique a fact
which, while not necessarily of itself requiring a
reversal, nevertheless warrants a searching scru-
tiny and reconsideration of the reasoning by which
the decision was reached and of the principles
which, we respectfully submit, should have been
applied by the Supreme Court to lead it to a con-
trary determination.

POINT IIL

As a matter of principle, it is uniformly
held, both in this State and elsewhere, that
the conditional vendee is in law and in fact
the owner of the property for all purposes,
except solely for the purpose of securing
payment of the balance of the purchase price.

The reason why all courts faced with the prob-
lem here involved have held that the conditional
vendee is the owner for tax purposes is not hard
to find. Where a chattel is sold under a condi-

tional sale agreement, it is delivered to the vendee,
who thereafter has ..

end wvenericiar wuso. The conditional vendor is
left merely with a claim against the vendee for
the balance of the purchase price, secured by the
retention of a naked legal title. In all other
respects, the conditional vendor has no further

interest in the chattel.

If ownership be properly regarded as an aggre-
gate of incidents, both advantageous and burden-
some, it cannot be disputed that after the deliv-
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ery of the chattel under a conditional sale agree-
ment the conditional vendee is its ...: owner for
all practical purposes. It has been said that “a
purchaser under a conditional sale is the ., . iva s
. of the property. coroiine 2. 2. co. V.
vaanae (1914), 130 Tenn. 354. The vendor’s in-
terest is correspondingly reduced to “a mere se-

curlty title”.  siieer Scwing Moachine co. V.
coonerr 263 Fed., at page 997

In this State, the courts have always recog-
nized that a contract of conditional sale creates
such a divided ownership in the chattel, the ven-
dee becoming the practical and factual owner,
while the vendor retains only a bare security
title.

In Am erica Soda Fountain co. V. Vaughn
(1903), 69 N J L 582, the Supreme Court, in
holding that the risk of loss by fire falls upon the
conditional vendee, declared that “the title was
retained by the plaintiff . ...., .. ..c. ., for the
unpaid purchase money” (69 N. J. L., at p. 584).

In «:vcn V. Larouwrcoee (1918), 91 N. J. L.
35, 36, the Supreme Court clearly enunciated the
divided ownership doctrine thus:

“The contract contemplates a v ousic 0w
crenip similar to the double ownership of
mortgagor and mortgagee— (1) the owner-
ship of the vendee subject to the claim
for unpaid purchase money, and (2) the

ownership of the vendor .. .....:..., for
the payment of the wunpaid purchase
money.”

In other jurisdictions the divided ownership
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principle is equally well established. See, for
example:

B ailey Ve B aker (1915), 239 U. S. 268;
M wurray Ve M ¢D onald (1927), 203 IOWa

418;

Woorcesier Vo aaer (1920), 236 Mass.
435;

v Doeruveer V. can:ono (1923) 206

App. Div. (N. Y.) 130;
Brown Ve W oo0dy (1925), 98 W Va.
512;

M todzik Ve Ackerm an 0il Co (1926),
191 Wis. 233.

Ownership of the chattel, however, is far from
being ., ..., divided between the parties. ...,

a ttribute of ow nership, w hether beneficial or bour

den som e ally attach ed to th e condition al

.a... The conditional vendor is always held
to possess but a single incident of ownership—
his security title—and it is important to note that
even in this respect the conditional vendor’s in-
terest 1s primarily directed toward the payment
of the balance due him. He is not really con-
cerned with the property itself except in so far as
it assures his regular receipt of the installment
payments.

Judicial and legislative sanction for this
view of the relationship between the parties
to a conditional sale agreement is abundant,
both in this State and in other jurisdictions.
In addition to the grant of possession, do-
minion, and enjoyment to the conditional
vendee by the terms of the agreement it-
self, the courts hold that in every instance where
a benefit 1s to be conferred or a burden imposed
by reason of the ownership of a chattel, it falls to
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the lot of the conditional vendee. Without ex-
tended discussion, a few such instances may be
pointed out:

A.

Benefits of Ownership Enjoyed by the

Conditional Vendee.

1. The conditional vendee has the usual pos-
sessory remedies against third parties who take
the chattel from him or injure it while in his
possession.

swmoith Vo rowiseine, 208 Ala. 440;
Browan Vonew #aven, 92 Conn. 252;
Downer Vosay siaie. 225 Mass. 281;
wmgett Vorewisiow o, 12 Mont. 345;
carier Vo tacr, 102 Misc. 680 (N. Y.).

2. The conditional vendor cannot take the
chattel from the vendee before default without
being liable in conversion.

Carvetil VoW caver, 54 Cal. App. 734;
Commoerciat ¢reair Vou iron, 108 Conn.
524;

Boesene Vosraa,, 139 Md. 582;

Reinkey Ve Findley, 147 Minn. 161,

Richardson Vo Grear woesiern. 109
Wash. 324.

3. The conditional vendee, without the consent
of the vendor, can become absolute owner of the
chattel merely by completing payment.

Staunion Vesa icn, 60 Atl. 593 (Del),
Pweeaic Vo ciarr, 114 App Div. 296
(N. Y.);
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roures Vooaorirrin, 107 N. Car. 47;
wohite Vo uaion, 270 Pa. 514,
D upilex Ve Poublic, 41 S Dak 528

4. Even before payment in full is made, the
conditional vendee can transfer or encumber his
interest.

Fairbanis V. rarier 167 Ark. 654;
pavies Veonienniron, 11 Cal. App. 690;
cavie Vou cxno., b8 Ind. App. 637;
pam e Vouanson. 212 Mass. 124;
Karotis Voagoow. 111 Minn. 522.

5. The interest of the conditional vendee passes
by succession upon his death.

M athousek V Woeld, 94 MiSC. 282
(N. Y.);
5ota Vorooer, 19 Pa. 'Super. 112.

6. The conditional vendee has an insurable in-
terest in the chattel.

Stureeon Vo wanover., 112 Kan. 206;

arer Voun orineran, 214 Mich. 540;

Vigliotti Ve H om ¢ Ins. Co., 206 App
Div. 398 (N. Y.);

Drum botus Vo mom e 1as. co. 37 Ont.
L. R. 465.

7. The chance of gain through increase in the
value of the chattel belongs to the conditional

vendee.

Anderson Ve Levercice, 116 Ga. 732;
crirs Viwuin.. 49 Hun 91 (N. Y.).
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8. Even after defaulting in payment, the con-
ditional vendee has an equity of redemption.

N. J. Conditional Sales Act, Section

182-104;
Jenkins Vo Bilackstone, 216 App Div.
583 (N. Y.).

9. If the recording act be not complied with,
the conditional vendee can give perfect title to a
third party, and his creditors, by attachment, can
acquire a lien superior to that of the vendor.

Brown Vo cnriseian, 97 No J. L. 56;
Cashman Voiewis, 26 Ariz. 95;

#ooitey V. ow oo, 188 App. Div. 798
(N. Y );

cenor Voorean.. 292 Pa. 86.

A n

10. Under a statute giving the “owner” of a
machine the right to file a lien for work done by
it, the conditional vendee, and not the vendor, is
the party entitled to file the lien.

pantund Viborenizen., 30 N. Dak 275.

11. Under a statute providing that an insur-
ance company 1s not liable for loss of property
owned by one other than the assured, a condi-
tional vendee assured is entitled to recover on the
policy.

Drumbolus Ve H om e Ins. Co., 37 Ont
L. R. 465.
B.

Burdens of Ownership Imposed Upon the

Conditional Vendee.

1 Under automobile registration statutes,
the conditional vendee, and not the vendor, must
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obtain registration and is subject to liability for
injuries to third parties.

Brown Vinew #aoen. 92 Conn. 252;

Tem pte Vo ou iaateses. 241 Mass., 124;

Lennon Ve aceeptance corn.. 48 R. L
363.

2. The risk of loss or injury to the chattel
falls upon the conditional vendee. Such is the
declaration of the Commissioners on Uniform
State Laws, now part of the statute law of this
State, codifying the common law on this point.

New Jersey Conditional Sales Act, Sec-
tions 182-113;

A Soda Fountain Co. VeV aughan,

69 N. J. L. 582;
Cotierd V. T ulley, 78 N. J. Eq. 557.

3. With the exception of the holding here under
review, it 18 . . v ...« 11, held that a personal prop-
erty tax falls upon the conditional vendee rather
than upon the conditional vendor, where the tax
statute expressly imposes the tax upon the owner
of the property.

Cases cited, Point I, ... ...

By the overwhelming weight of authority, there-
fore, it is established that from every aspect of
legal and practical consequence, the conditional
vendee is properly and solely to be denominated
the .. ... of the chattel. Counsel for the Tax
Board and!' the City of Newark have contended
that because the conditional vendor retains a
security title to the chattel, he is therefore its
owner, laying much stress upon the difference in
legal effect between a conditional sale and a
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chattel mortgage. However, such supposed dis-
tinction has been expressly repudiated by the
courts of this State.

In 5 or0ey vo e (1915)> 87 N. J. L. 19, the
Supreme Court, discussing the relationship of
conditional vendor and vendee, stated, at page 20:

“As Professor Williston says: ‘No satis-
factory solution of the rights of the parties
in such a transaction can be found with-
out observing that the essential character
of the transaction 1S /v. som ¢ as thac of

an absolute sale w ith a m ortgage back/.”

This statement is undoubtedly sound. Whether
a chattel be delivered by the manufacturer to
the customer under a conditional sale agreement
or under a chattel mortgage arrangement, the
purpose and legal effect of both transactions is
identical—namely, the manufacturer is extending
credit to the purchaser, delivering the article
to him, and exacting a measure of security for
the payment of the purchase price. In either
case, we submit that both in a practical sense and
by the weight of authority the purchaser at once
becomes the owner of the chattel.

It follows that a personal property tax levied
by the State to the “owners” of chattels, the
control and beneficial use of which is enjoyed
by the conditional purchaser within the jurisdic-
tion of the State and under the protection of its
laws, should be assessed to the purchaser who
is clothed with all the incidents of ownership,
and not to the seller who holds a bare, raw
security title. ~ .. J.or.e s 6. R o Vi gerse y
ey, 70 N. J. L. 81, 56 Atl. 239.
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POINT IIL

The opinion of the Supreme Court ana-
lyzed and considered.

In its opinion affirming the assessment (pp. 29-
30), the Supreme Court based its ruling upon
two grounds:

A. The reservation by the Remington
company of security title in the cash regis-
ters; and

B. The provision in the conditional sale
agreement requiring the purchasers to pay
all taxes upon the registers and to reim-
burse the Remington company for all taxes
paid by it.

A.

To the argument of the Remington company
that in construing the meaning of the word
“owners” in the tax law, regard should be had
to the practical and factual nature of the situ-
ation, rather than to the situs of technical title
to the property, the Supreme Court returned this
reply:.

“Upon and under its conditional bills of
sale it [Remington] specifically reserved
title and ownership in itself” (p. 30, 1. 17-
19).

We respectfully submit that the Legislature,
when it used the word “owners” in the statute,
could not have intended such a narrow meaning
to be applied. If it had so intended, it would
have imposed the tax expressly upon the holders
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of legal title or of record title. But it is signifi-
cant that in selecting the wording of the statute,
its authors deliberately refrained from the use
of far more precise terms of art available to
them—such as “owner of record” or “holder of
legal title”—and chose instead the broad, generic
word “owners” as most fully expressive of their
legislative intent. Why?

It was because what was intended to be taxed
was precisely ownership, as defined above (Point
II, ..,.., rather than bare legal title. The
theory underlying the imposition of a tax of this
sort is that the property is physically within the
jurisdiction of the State and that its possession
and beneficial use are enjoyed and secured under
and by the protection and sanction of the gov-
ernment of the State. In return, the State’s ex-
penses should be borne by the individuals who
alone profit thereby—in the case at bar, the pur-
chasers of the cash registers. If it be said that
this construction of the word “owners” in the tax
statute is sheer speculation as to legislative intent,
it must be remembered that in every other State
in which the problem has been raised the courts
have adopted the same view (Point I, ..,..,.
It is not speculation to assume that the legisla-
ture, in the use of a word, had in mind the inter-
pretation universally placed upon it.

The Supreme Court, on the other hand, cited
no authority in support of its holding—as indeed
there is none—Dbeing content with deciding that al-
though the Remington company reserved to itself
only a naked security title garbed in none of the in-
cidents which, taken together, make up ownership,
it was nevertheless the owner of the cash registers
and properly taxable. We submit that this ruling
is clearly erroneous, because it fails (p. 30, 1 18)
to draw the distinction between title and owner-
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ship that is demanded both by the weight of au-
thority and by the evident purpose of the legisla-
tors in imposing the tax upon owners rather than
upon holders of title.

B.

As “proof” (p. 30, 1 27) of the correctness of
its decision, the Supreme Court referred to the
provision in the conditional sale agreement re-
quiring the purchaser to pay all taxes and to re-
imburse the Remington company in the event that
it should be assessed (p. 30, 11 27-32). We sub-
mit that this term of the agreement has absolutely
no bearing upon the problem here presented.

The question at bar is strictly one of statutory
construction. The Court is called upon to decide
where the legislators intended the tax to fall. The
fact that, as between the parties, it was agreed
that one of them should ultimately bear the bur-
den, cannot possibly affect the meaning of the tax
statute. If it did, it is easy to think of situations
in which a private agreement might be used to
evade and nullify a statute entirely, so as to ac-
complish, for example, an illegal result expressly
forbidden by the statute.

The argument of the Supreme Court amounts
to this: that although its holding imposing the
tax upon the Remington company may be erro-
neous, nevertheless the agreement of sale permits
the Remington company in turn to recover the tax
from its customers, so that eventually the burden
will fall upon them. In other words, the Court
relied upon the agreement of the parties to the
conditional sale to insure the ultimate casting of
the tax burden upon the persons intended by the
Legislature to be charged with it. But suppose
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the conditional sale agreement contained no such
provision? Surely that fortuitous fact could not
change the permanent meaning of a statute or
alter a rule of law applying, not only to the in-
stant case, hut to all subsequent controversies in-
volving the same statute.

CONCLUSION.

We respectfully urge that the ruling in this
case should have been derived, not by in-
ference from the stipulation of the parties to
the agreement, but from the general princi-
ples of law and statutory construction which
we have demonstrated above to be applicable
thereto, and that the application of those
settled principles should lead this Honorable
Court to reverse and set aside the judgment
of the Supreme Court.

Respectfully submitted,

FURST & FURST,

A m ici C uriaece

Milton P. Kupfer| %of the New York bar)
E1i S. Silberfeldd

O f Counsel.

The Coubt Pbess— 47 West Street— Bowling Green 2820



Filed after the Oral Argum®m
by leave of Caurt,

ifSeto 3teste? Court of Crroré anb Sppeafo

Remington Cash Register

CO., Inc.,
Relator-Appellant,

US.

State Board of Taxes and As-
sessments of the State of
New Jersey, and the City of
Newark,

Respondents-Appellees.

BRIEF OF AMICI CURIAE.
Preliminary Statement.

The undersigned .. ic: «..:.. respectfully sub-
mit this brief in support of the position of the
Relator-Appellant, pursuant to leave granted by
this Honorable Court on the 19th day of May,
1931.

Statement of Facts.

Remington Cash Register Co., Inc., Relator-
Appellant herein, was and is a New York corpora-
tion, duly licensed to do business in the State of
New Jersey. As stipulated in the record (R. 17),
it “ sold cash registers to various people in the
City of Newark under conditional sales contracts,
all of which were duly recorded in the Essex
County Register*s Office, according to the statu-
tory requirements. Said sales were made pursu-
ant to contracts executed in the State of New
York and all payments on account of said con-
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tracts were due and owing and payable at the
office of said Company in the City, County and
State of New York.” The conditional sale con-
tracts were oh. the usual form (R. 19.. ... .,. and
provided that “ title” to the chattels described
therein was to remain in the conditional vendor,
Relator-Appellant, until payment of the price by
the conditional vendees,—the instalment buyers
(R. 21).

On October 1, 1928, the taxing authorities of
the City of Newark assessed Relator-Appellant in
the sum of $10,000.00, basing such assessment ‘‘on
the .oive o7 ne reviseers s0ld” by Relator-Appel-
lant in the City of Newark, under conditional sale
contracts in the form mentioned above. See R.
17, 18. Stich assessment was paid under protest,
and was then affirmed by the Essex County Board
of Taxation. Relator-Appellant’s subsequent ap-
peal to the State Board of Taxes and Assessments
was dismissed (R. 8, 9). On certiorari to the Su-
preme Court (R. 24-26), the assessment was
affirmed by decision rendered on the 22nd day of
November, 1930. It is set out in full at R. 29, and
is reported in 8 N. J. Misc. 875, 152 Atl. 330. The
Supreme Court based its decision on the fact that
the conditional sale contracts °‘specifically re-
served title and ownership” in RelatorrAppel-
lant; that Relator-Appellant was, therefore, the
“owner” of the cash registers covered thereby,
within Chapter 236, P. L. 1918; and that, conse-
quently, it was subject to assessment therefor as
such “ owner”.



Statutes Involved.

L. 1918, c. 236, p. 848:

“ All property, real and personal, within the
jurisdiction of this State, not expressly ex-
empted by this act or excluded from its oper-
ation, shall be subject to taxation annually
under this act at its true value, and shall be
valued by the assessors of the respective tax-
ing districts. Property omitted by the asses-
sors may be assessed as hereinafter provided.
All property shall be assessed to the .. . ...
thereof with reference to the amount .. ...
on the first day of October in each year, and
the persons so assessed for personal prop-
erty shall be personally liable for the taxes
thereon.” (Italics ours.)

L. 1918, c. 236, p. 853, as amended by L. 1920,
c. 310, p. 561:

“ The tax on all tangible property in this
State and on all taxable personal property
of nonresidents of this State shall be assessed
in and for the taxing district where such prop-
erty is found. * * * Personal property in
the possession or under the control of any per-
son as trustee, guardian, executor or admin-
istrator, shall be assessed in his name as such,

* or in the name of any one of several
Jomt trustees, guardians, executors or ad-
ministrators, if the one of them having . ... ..
control or pessession Cannot be ascertained by
the assessor; * * * Personal property
consisting of stocks in trade and materials
used in manufacture in this State, which shall
include raw materials, fuel, goods in process
of manufacture and completed products, shall
be estimated at the average of such personalty
located in the taxing district during the year
preceding the date as of which the assessment
is made, or the average for such portion of
the year that such property may be in the
posscssion of the person 0 s s s e « (Italics

New Jersey State Library



ARGUMENT.

POINT 1.

The statutes themselves plainly show that
the Legislature must have intended the assess-
ment upon chattels sold on conditional sale
contracts to fall upon the vendees, and not
upon the vendors.

The statutes above quoted are themselves the
best evidence that the decision of the Court below
1s erroneous. They show conclusively that the
word “ owner” used therein means the person in
possessio . OF ....... of the property, and not the
person who has a mere technical legal security
title. Thus, L. 1918, c. 236, p. 853, as amended by
L. 1920, c. 310, p. 561, states, in part,

“ * * . Personal property in the , ......

ion OF wnacr ne coniro: Of any person as
trustee, guardian, executor or administrator
shall be assessed in his name as such,

or in the name of any one of several joint
trustees, guardians, executors or administra-
tors, if the one of them having actual,control
or possession cannot be ascertained # * *.
Personal property consisting of stocks in
trade and materials - - - shall be estimated
at the average of such personalty * * * dur-
ing the year preceding the date as of which
the assessment is made, or the average for
such portion of the year that such property
may be in the possession of the person as-
sessed.” (Italics and capitalization ours.)

In the case at Bar, Relator-Appellant delivered
the chattels into the possession of the vendees,
and, under L. 1919, c. 210, p. 462, such vendees
‘“shall have the right when not in default to retain
possession of the goods - - The draftsman
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of the Uniform Conditional Sales Act states in re-
gard to this provision, in 2A U.L.A. 28,

““The section states the fundamental rights
of the conditional buyer, recognized every-
where, namely, the right to , ...c..:0 when
not in default - .

“* . * It is elementary that the condi-
tional buyer has the right to the ......:

soeosionof the goods, while not in default
though title is still in the seller”. (Italics
ours.)

The tax statute upon which the assessment was
based shows that the word ‘‘owner . therein means

the class of persons i ,osscvsion and actuai con
... of the property, Wthh In our case, was the
. 4. —the persons who :..... the registers,

and . .. Relator-Appellant—the one who.... them.

POINT 1II.

As a matter of statutory construction, the
word “owner” must mean the buyers under
conditional sale contracts, and not the sellers.

As stated in State, The Evening Journal Asso-
ciation, Prosecutor, .. The State Board of As-
sessors, .. ... 1885, 47 N. J. L. 36, 39,

“The cardinal rule in the construction of
legislative acts is that . ...
to be taken in their ordinary significa

cion - (Italics ours.)

When a housewife buys a washing-machine, her
husband an automobile, and her husband’s em-
ployer a new power plant to run his factory,—. .
on the “instalment plan” —on conditional sale
contracts, does not each deem her and himself the
«w .. Of the property purchased, and are they
all not likewise deemed such by the public at
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large? Does each not come within the “ ordinary
signification” of the word “ owner” ? We sub-
mit that it is a matter of common knowledge and
every day human experience that conditional ven-
dees are ... ... regarded as the ‘‘owners ; of the
chattels they buy “ on time”, and, as very well
stated at page 40 of the decision last cited,

y The interpretation of words in their

»oprutar sens. rather than according to their
scientific meaning 1S poecutiarty required in
he e , W oot tax 1aw . 1N the enactment

of Wthh the leglslature must needs adopt a
classification of persons and property for
purposes of taxation—a classification deter-
mined by the legislative conception of the
policy of subjecting certain persons, prop-
erty, occupations or business to taxation ac-
cording to popular notions or ideas of the
propriety of such taxation. In the construc-
tion of such laws the courts will incline
strongly towards the , ., . 1o+ cisniricasion Of
language. In that way the legislative intent
is most apt to be reached.” (Italics ours.)

Furthermore, as stated in Hoar’s “ Conditional-
Sales”, 1929, at page 391,

‘“Most states recognize- the conditional ven-
dee as the .. ... for tax purposes (citing
State .. White, 90 So. 896, 206 Ala. 575;
Brush .. New Bedford, 146 N. E. 9, 10, 250
Mass. 543; Singer .. Cooper, 263 Fed. 994;
Op. Atty. Gen. S. D., 1926, p. 333), although
the debt remaining due is taxable to the ven-
dor (citing State .. White, 90 So. 896, 206
Ala. 575; Stillman .. Lynch, 192 Pa. 273, 56
Utah 540).” (Italics ours.)

See also Hopper .. The Executors of John Mal-
leson .. ... 1863, 16 N. J. Eq. 382. There, in dis-
cussing the meaning of the word “ owner” in the
Act of 1854, which directed that all lands shall be
assessed in the name of the .. ..., the Court
held, at p. 387:
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“ The phrase owner or owners, was used
to denote the .. .., of an estate v , osscs
at the time of the assessment, and not a pr10r
owner or the owner of an estate in expec-
tancy, or of any executory or contingent in-

teI‘eSt, and,hp design of the act was to m ake
ihe imterest of such owancer oniy, and those
claiming under him, ivoic ror e car as-

sssss «. That this is the true interpretation
of the act, is rendered highly probable by e
w hole history and policy of our legislation n

ine suviece.r  (Italics ours.)

In the face of the foregoing, it is submitted that
the Legislature could hardly have meant the word
“owner” to mean the person enjoying physical
possession and use of property in ... tax stat-
ute, and the person having merely a bare techni-
cal security title, with .. present right of posses-

sion, enjoyment or use, In ...:»... By the use
of the word “ owner” in the statute involved in
the case at Bar, our legislators . ... have meant
the person having ,+,.ico1 posscssion  of the

property, and making practical use of it.

While the instant case is one of first impression
before this Court, we are not without authority
from several of our sister states. As far back as
1903 the Supreme Court of Michigan held that a
tax assessed against the “ owner” of property
meant the conditional ... ..., and ... the vendor.
See City of Marquette .. Michigan Iron & Land
Co., 132 Mich. 130. And in In re Spurgeon, 1920,
72 Ind. App. 580, under a statute very similar to
our own, it was held that « convivionar venaor was
N OT taxable as the “ ow er” of the property sold
+» win . The converse of the proposition we ad-
vance was found in Singer Sewing Machine Co. ..
Cooper, 1920, 263 Fed. 994, D. C., S. D. Ohio, where
it was held that the conditional ... ... ... the
“owner” of property, for personal property tax
purposes. For a like ruling in yet another state,
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see Stillman .. ... etc. .. Lynch, etc., 1920, 56 Utah
540. The final and most recent decision found is
that of State .. White Furniture Co., 1921,206 Ala.
575, where the court came to exactly the same con-
clusion which we urge here, namely, that when a
tax statute assesses a tax upon the “ owner” of

personal property, it means the +..criciar 0w ner
thereof- ... a conditional .....,. who has a
mere security title, but the . .,... the person who

vees and . ;... 1t. A careful survey of the re-
ported decisions has revealed no single authority
to the contrary, except the opinion of our learned
Supreme Court in the case at Bar.

POINT III.

The decisions of this State and all other
authorities hold that a conditional vendor
has merely a “security title” ;— and a “secu-
rity title” does not make “ownership” of
property.

An illuminating discussion of the relations be-
tween the conditional vendor and the conditional
vendee is contained in the opinion of Katzenbach,
dJ., in General Motors Acceptance Corp. .. Smith,
1925, 101 N. J. L. 154, where it was held by this
Honorable Court that the conditional vendor of
property retains title merely as .... ..., for the
payment of the balance of the price. See page 157
of the decision, as follows:

“ There are, however, many cases arising
where parties who have not sufficient funds
to pay the entire price for a motor vehicle
desire to purchase one. In these cases, to
enable a sale and purchase to be made, the
modern method of entering into an agreement
to buy and sell is made use of. In this way
the party desiring to buy the motor vehicle
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is able to obtain the possession of it for use,
and the seller retains .. .....:., for the pay-
ments to be made the title to the motor vehicle.
If the payments are not met, the seller, under
the terms of the conditional sale agreement,
may retake possession of the motor vehicle.
This method of sale and purchase has grown
with the increased production of motor vehi-
cles. The large manufacturers of motor
vehicles have formed to aid their distribu-
tors and agents in handling the financial prob-
lem growing out of these conditional sales
agreements, finance or acceptance corpora-
tions, of which the plaintiff in this case is one.
The method of purchase and sale under the
conditional sale agreement has been in use
for many years. * 7

In concluding its opinion in the foregoing case,
this very Court construed the “ title” of a condi-
tional vendor as ... being -.an absolute legal
title’’ to the property sold by him.

See also American Soda Fountain Co. ..
Vaughn, 1903, 69 N. J. L. 582, where Swayze, J.,
in speaking of a conditional vendor’s “title”,
stated, at p. 584,

“ The title was retained by the plaintiff (the
conditional vendor) . ...iv o sccurin fOr
the unpaid purchase-money. Nothing re-
mained to be done by the plaintiff to perfect
the title of the defendant; that title would
have become perfect immediately upon pay-
ment.” (Italics ours.)

Another good analysis by our Courts of the re-
lationship between the parties is contained in
Kirch .. ... .. La Tourrette, 1918, 91 N. J. L. 35.
It is there recognized that the conditional vendor’s
technical .... ..., “title” is really nothing more
than a +..c 1icn See page 36 of the opinion,
where it is held that
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“* * * the contract contemplates a double
ownership similar to the double ownership of
mortgagor and mortgagee— (1) the owner-
ship of the vendee subject to the claim for
unpaid purchase money, and (2) the owner-
ship of the vendor as security for the pay-
ment of the unpaid purchase-money. - .
Justice can only be done by enforcing the con-
tract as the parties made it, and allowing the
vendor to recover the purchase price, and no
more, and to retain his ... on the goods
therefor, rendering any overplus to the
vendee in case of a sale to enforce his lien.
To enforce this lien,' the vendor is entitled
(on default by the vendee) to the possession
as the agreement in this case provides, and
may secure that possession by an action of
replevin.” (Italics ours.)

See also ;. .. Fulham’s Estate, 1922, 96 Vt.
308, 317:

“ The law recognizes that there may be two
‘owners’ in respect to the same property:
One, the nominal owner; the other, the bene-
ficial owner. The former is the legal owner;
the latter, the equitable owner. 2 Repal. &Law
916. * * * So, too, in Payne .. Sheets, 75 Yt.
335, 55 Atl. 656, in construing Y. S. 4626 (G.
L. 6443), we recognized the fact that the word
‘owner’ is used in different senses, saying
that it did not always import an absolute
owner, and that ‘its meaning is often varied
according to the connection in which it is used,
and is to be understood according to the sub-
ject-matter to which it relates.” # *

“ The very most that reasonably could be

claimed 1s that v ow ner rererred 1o in this
statute is the equitable ow ner,— the beneficial
ow noer, and not the person who holds the
legal title.” (Italics and capitalization

ours.)

In Dahlund .. Lorentzen .. ... 1914, 30 N. D.
275, 152 N. W. 684, a conditional vendee was held
to be the ‘‘owner” of a threshing machine, under
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a statute which gave an “ owner” or lessee of such
a machine a lien on grain threshed by him. And
in Parker-Harris Co. .. Tate, Sheriff, 1916, 135
Tenn. 509, the Court held, at page 521,

“1It has been clearly pointed out by this
Court where a sale had been made with title
retained in the vendor that ‘the possession,
use and profits of the property had passed
from the vendor to the purchaser; the vendor
was not authorized to exercise any act of own-
ership or control’ over the property (Bank ..
Vandyck, 4 Heisk. [51 Tenn.], 617); - * *.”

And in Daugherty .. Thomas, 1913, 174 Mich. 371,
375, it was held:

“We hardly need quote authorities to the
effect that v . ow ver or v roperis s one wio
h as d om inion over it, and w h o h as the rig h t
to enjoy and do w ith it as he pleases, unleSS
he be prevented by some contract or law
which restrains his right.”’

We respectfully refer the Court to Hoar’s re-
cent (1929) work on “ Conditional Sales”, where
the author states, at page 5,

“ Conditional sales contracts themselves,
and courts and legislatures in discussing
them, almost always speak of the retention of
Citte o +o»eriy 1n the goods by the seller,
until the purchaser fulfills the condition; but
this is a mere legal fiction, for it is clear that
the purchaser possesses all the incidents of
title, except the power to pass title to a third
party. The seller is not interested in .:....
what he is interested in is ......., for the
performance of the conditions, and all that he
really regards himself as retaining is a /..
to secure this performance.”

And at page 6:

“Both the uniform ....:0..: sales act
and the uniform ..., act refer to retention
of ,..,..v. Does this mean something dif-
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ferent than title! In the case of the ....:.
1iona: sales act, it 1s clear that it does not.
The whole ..i.ou ... of the act would
vanish, if it did. Furthermore, the commis-
sioners’ notes use the words ‘title’ and ‘prop-
erty’ interchangeably in discussing the act.”

See also Williston’s Law of Sales, 1924, vol. 2,
section 330, page 771, as follows:

“In fact the buyer acquires not simply a
contract right but a property right. This is
due to the fact that the seller does not simply
contract that the buyer shall have possession;
the seller actually delivers possession, and
this possession is delivered not to hold the
goods for the seller, but (v v .c oo che s users
.« ». Moreover, the buyer, so long as he is
not in default, may maintain his possession
%nd# u;g»the property against the world.

In the case now before this Court, Relator-
Appellant held a mere technical security title to
the cash registers. Physical possession, exclusive

control, and actual use were in.the ... .... ,—the
“buyers” and .... “owners”. The tax, there-
fore, should have been assessed upon ... . and

.. upon Relator-Appellant.

POINT 1V.

The Supreme Court misapprehended the
nature of Relator-Appellant’s position as con-
ditional vendor, as well as the effect of the
provision in its conditional sale contracts for
the payment of taxes by the vendees.

The opinion below. (R. 30) states:

“It was urged * * * that the transactions
were analogous to those of a chattel mort-
gage, the vendees being the owners, who
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might under the terms of the tax act, require
exemption to the extent of the mortgage debt.

“* * * the party assessed (Relator-Appel-
lant) has not taken advantage of such provi-
sion of the act and therefore is not entitled
to the benefit thereof.”

We submit that the Supreme Court . ... have
overlooked the fact that, in drawing an analogy
between a chattel mortgage and a conditional sale
contract, the mortgagor and the vendee,—the per-
SONS N , o:xscx:i0. and enjoying the s .. cricics w.e
of the property, stand on ... side, and the mort-
gagee and the vendor,—the'persons having merely
the /... or.ccv ity icic,onthe...... See Kirch
«i «.. v. La Tourrette, 1918, 91 N. J. L. 35, 36.
The Relator-Appellant in the case at Bar is a con-
ditional vendor, and so stands in the position of
a mortgagee. As such, it is .. .:... that the stat-
ute, which affords exemption only to mortgagors,
does ... extend that privilege to Relator-Appel-
lant, who, in effect, is a mortgagee.

The Supreme Court concludes its opinion (R.
30) with the statement that the assessment com-
plained of was correctly made, because Relator-
Appellant’s conditional sale contracts “ provide—
‘Undersigned, (purchaser) agrees to pay all taxes
on the register, and in event of default to re-
imburse you for all taxes paid on same by you’.”
This reasoning, in effect, permits the interpreta-
tion of , v s 1ic viwiwies DYy rivace »erson.. through
privaie contraces. This, we submit, is not only
plainly unsound, but in direct conflict with pre-
vious decisions of the Courts of this State. See
State .. Blundell, Collector, 1854, 24 N. J. L. 402,
404, where it was held:

“The fact that the property assessed is
leased to tenants, and that the tenants are, by
the terms of the lease, bound to pay the taxes
and assessments imposed on the property
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during the term, does not affect the rights of
the public, as against the owners of the land,
in the matter of taxation.”

See also New Auditorium Pier Co.. Taxing Dist.
ete., 1907, 74 N. J. L. 303, 65 Atl. 855. There, the
Mary A. Riddle Company owned certain land in
fee, and was assessed therefor. The prosecutor,
one of its tenants, had covenanted to pay the
taxes assessed against the property, and appealed
from the assessment. The Court, in dismissing
the appeal, held, at page 305 of 74 N. J. L.,

“The prosecutor in this case cannot be
deemed to be the taxpayer. » i covenan: to
pas tases s a personal one. The tax was
rightly levied against the Mary A. Riddle
Company, and as to the city the Mary A.
Riddle Company was the taxpayer. That
company only could # * * appeal from the tax
imposed upon the property.” (Italics ours.)

POINT V.

Public policy and sound economic principle
require that personal property taxes be as-
sessed against the beneficial owners of such
property.

By far the great majority of so-called “ time
sales” are made upon conditional sale contracts
in terms very similar, if not exactly like, the in-
struments used by Relator-Appellant. The vol-
ume of such time sales has reached gigantic pro-
portions. It is recognized everywhere that such
time sales have enabled not only individual citi-
zens to enjoy a multitude of personal conveniences
theretofore denied them, but have also made it
possible for whole industries to replace and ex-
tend manufacturing and other equipment, and to
pay for the same out of earnings. The obvious
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consequence of this increased consumption has
been a vastly increased production.

It is not to be supposed for an instant that the
Legislature intended a personal property tax like
the one here involved to be imposed upon and paid
for by the manufacturers and sellers,—the condi-
tional vendors, since such an added burden would
plainly seriously interfere with and curtail their
continued extension of credit on a reasonable
basis. On the other hand, it is but rational to
presume that the Legislature intended this tax to
fall upon the beneficial users of personal property,
and so spread among the many.

POINT VI.

It is respectfully submitted that the decision
of the Supreme Court be reversed, and the
assessment vacated.

Richard M. Gl assner,
Newark, N. J.

Dills and Towsley,
New York, N. Y.,

A m ici C uriae

Duane R. Dills,
Ber thold Muecke, Jr.,
New York, N. Y.,
Of Counsel.
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