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Notice of Appeal.

Notice of Appeal.
Filed December 19, 19I6.

New Jersey Supreme Court D

ESSEX COUNTY.

The Title Guaranty & Surety
Company, a corporation,
Plaintiff.,

VS. Notice of

Fusco Construction Company, Appeal.
a corporation, and Donato
Fusco, 20

Defendants.

To Messrs. Cohn & Cohn,
Attorneys of Plaintiff. ...

Take Notice that the defendant, Donato Fusco,
appeals to the Court of Errors and Appeals from
the whole of the judgment entered in this cause.

CHARLES M. MASON, 30
Attorney of Defendant,
Donato Fusco.
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Grounds of Appeal.

Grounds of Appeal.
Filed January 16, 1917.

New Jersey Court of Errors and Appeals

The Title Guaranty & Surety
Company, a corporation,
Plaintiff and Appellee, ©On Appeal.

VS. Grounds of

Appeal of
Fusco Construction Company, Appellant,

a corporation, and Donato
Fusco,
Defendants and Appellants.

Donato Fusco.

Th% appellant, Donato Fusco, states the fol-
lowing as grounds of appeal:

1. The court erred in admitting the so-called
ledger cards in evidence.

2. The court erred in permitting the witness
Moser to testify from the so-called ledger cards.
3. The court erred in admitting Exhibit P. 9
as a standard of comparison of handwriting.

4. The court erred in admitting the bonds
and contracts without the attesting witness be-
ing called or their signatures proven.

5. The court erred in admitting Exhibit P. 14
as a copy of bond B.

6. The court erred in not directing a non-suit
for the defendant Donato Fusco on bond A,
being the contract dated December 5, 1912. EX-
hibit P. 3.

7. The court erred in not directing a non-
suit for the defendant Donato Fusco as to con-



Grounds of Appeal.

tract C, the same being dated December 6,
1912. Exhibit P. 4.

8. The court erred in not directing a non-
suit for the defendant Donato Fusco on contract
B, Exhibit P. 14.

9. The court erred iIn refusing to direct a
verdict for the defendant Donato Fusco on bond
A, being the contract dated December 5, 1912.
Exhibit P. 3.

10. The court erred in refusing to direct a
verdict for the defendant Donato Fusco as to
contract C, the same being dated December 6,
1912. Exhibit P. 4.

11. The court erred in refusing to direct a
verdict for the defendant Donato Fusco on con-
tract B, Exhibit P./4.

12. The court erred in the construction of
the alleged agreement of December 19, 1912.

13. The court erred in overruling the defense
of Donato Fusco as to the execution of the in-
strument of December 19, 1912.

14. The court erred in directing a verdict
for the plaintiff against the defendant Donato
Fusco.

CHARLES M. MASON,
Attorney of Appellant,
Donato Fusco.
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Complaint.

Complaint.
Filed July 24, 1915.

New Jersey Supreme Court.

ESSEX COUNTY.

The Title Guaranty & Surety
Company, a corporation,

Plaintiff, ]
Action at

VS. Law.

Fusco Construction Company, Complaint.
a corporation, and Donato
Fusco,
Defendants.

Plaintiff, The Title Guaranty & Surety Com-
pany, a corporation of Scranton, Pennsylvania,
says that:

(1) At all times hereinafter mentioned, the
plaintiff was and now is a corporation duly or-
ganized and existing under the laws of the State
of Pennsylvania, and duly authorized to issue
bonds of indemnity.

(2) At all times hereinafter mentioned, the
defendant, Fusco Construction Company, was
and now is a corporation duly organized and ex-
isting under the laws of the State of New
Jersey.

(3) On or about December 19, 1912, the de-
fendant, Fusco Construction Company, being
then about to enter into certain contracts with
the Town of Harrison, New York, for the con-



Complaint.

struction of sewers, requiring- the giving of cer-
tain bonds conditioned for the faithful perform-
ance of said contracts, the defendants, Donato
Fusco and Fusco Construction Company, entered
into an agreement with the plaintiff, a copy of
which is annexed as a part of this complaint, in
consideration of the, execution find delivery by
the plaintiff of said bonds, binding themselves
and agreeing, among other things, to pay in
cash to the plaintiff, in advance, the annual pre-
mium or charge in respeect of each of such bonds,
and to continue to pay the same until the plain-
tiff shall, in the manner provided by law, be
discharged or released from any and all liability
or responsibility upon and from such bond or
bonds, and all matters arising therefrom.

The defendants further agreed at all times, to
indemnify and keep indemnified and save harm-
less the said plaintiff from and against any and
all liability, loss, damages, costs and expenses" of
whatever nature or kind which it shall or may,
at any time, sustain, incur, or be put to, for
or by reason or in consequence of its having
given and executed said bonds on behalf of the
defendants, including disbursements, costs and
counsel or attorneys’ fees incurred in collecting
a premium or premiums or a loss sustained on
said bonds.

(4) The plaintiff, confiding in said promise

of the defendants, and at the request of said
defendants, duly executed and delivered to the
Town of Harrison, New York, three certain bonds
of the plaintiff in the sum of $23,282, $35,330
and $15,000, respectively, conditioned for the
faithful performance of all the conditions and
provisions of three certain contracts for the con-
struction of sewers for the said town, said con-
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Complaint.

tracts being designated “A,” “B,” and “C/,
respectively.

(5) The plaintiff has not been discharged

or released from liability or responsibility on
said bonds, in the manner provided by law.

(6) The annual premiums on said bonds,
given for the said contracts “A,” “B” and
“ C” amounting to $232.83, $353.30 and $147.30,
for the year 1914, became due and payable De-
cember 6, 1913. The annual premiums on said
bonds for the year 1915, in the same amounts,
became due and payable December 6, 1914.

(7) The defendants did not pay the said
premiums, nor any part thereof, although pay-
ment thereof has been duly demanded of the
said defendants.

(8) By reason of the failure of said defend-
ants to pay said premiums, the said plaintiff has
been put to the expense of attorneys’ fees in
the sum of $150.00.

Judgment will be claimed for the sum of Six-
teen Hundred and Sixteen Dollars and Eighty-
six cents, with interest on Seven Hundred and
Thirty-three Dollars and Forty-three cents from
December 6, 1913, and interest on Seven Hun-
dred and Thirty-three Dollars and Forty-three
cents from December 6, 1914, together with costs.

COHN & COHN,
Plaintiff’'s Attorneys.



Complaint.

Form C 715 General Indemnity Agreement.
Revised 8-10—2500-2151-11-28-11.

THE TITLE GUARANTY & SURETY
COMPANY,

Scranton, Pennsylvania.

Capital and Surplus over $1,500,000.

This Agreement, made and entered into on
the 19th day of December, 1912, by and between
Fusco Construction Company (hereinafter called
the “ Contractor”), and Donato Fusco, parties
of the first part, and The Title Guaranty &
Surety Company, 0f Scranton, Pennsylvania
(hereinafter called the * Surety Company”),
party of the second part, Witnesseth:

W hereas, the Contractor, in the transaction
of business, and in the performance of certain
contracts, and iu the fulfillment of certain ob-
ligations generally, may desire or be required
from time to time to give certain instruments
in the nature of consents, preliminary guaran-
ties, bonds, undertakings, stipulations or other
obligations, and the Surety Company requires
indemnification as hereinafter provided, in re-
spect of any such instrument or instrumeuts
which it may execute on behalf of the Contfac-
tor. And these presents are signed by the par-
ties of the first part as an inducement to the
said Surety Company to execute such instru-
ments.

Now, Therefore, in consideration of the prem-
ises, and of the execution and delivery from time
to time by the Surety Company of any such in-
strument or instruments, the parties of the first
part hereby agree and bind themselves, their
heirs, executors, administrators, successors and

20
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assigns, jointly.and severally, as follows, to wit:

First: The parties of the first part shall pay
in cash to the Surety Company, in advance and
at such times and in such manner as may he
agreed upon, the premium or charge of the
Surety Company in respect of each such instru-
ment, and shall, where such premium or charge
is annual, continue to pay the same, until the
Surety Company shall, in the manner provided
by law, be discharged or released from any and
all liability or responsbility upon and from such
instrument or instruments, and all matters aris-
ing therefrom.

Second: The parties of the first part shall
at all times, indemnify, and keep indemnified, and
save harmless the Surety Company from and
against any and all liability, loss, damages, costs
and expenses of whatever nature or kind which
it shall or may, at any time, sustain, incur, or
be put to, for or by reason, or in consequence
of its having given and executed any such in-
strument or instruments on behalf of the Con-
tractor, including disbursements, costs and coun-
sel or attorneys’ fees incurred in collecting a
premium or a loss sustained on any such instru-
ment and shall reimburse the Surety Company
for any and all moneys, with legal interest there-
on, advanced or loaned by it to the Contractor
for the purposes of any contract or contracts;
and for all costs, counsel fees and expenses
which it may incur in investigating any claim
made thereunder, or investigating any applica-
tion for advances or loans, or in prosecuting or
defending any action, suit or other proceeding
which may be commenced or prosecuted against
the Contractor, or against the Surety Company,
upon any such instrument or instruments, or



Complaint.

in any wise relating thereto, whether such ac-
tion, suit or other proceeding be rightfully or
wrongfully brought or instituted. The parties
of the first part further agree that in any ac-
counting which may be had between them and
the Surety Company, the Surety Company shall
be entitled to charge for aiiy and all disburse-
ments in and about the matters herein contem-
plated made by it in good faith, under the be-
lief that it is or was liable for the sums and
amounts so disbursed, or that it was necessary
or expedient to make such disbursements, wheth-
er or not such liability, necessity or expediency
existed.

Third: The parties of the first part hereby
further agree that in the event of being unable
to complete or carry on any contract covered by
the suretyship of the said Surety Company, ex-
ecuted on behalf of the former, to assign and
does hereby assign to the said Surety Company,
all right, title and interest of the said parties
of the first part in and to all the tools, plant,
equipment and materials of every nature and
description that the said parties of the first part
may have wupon the work provided for in
the contract covered by said suretyship, or in,
on or about the site thereof, including as well
materials purchased for or chargeable to such
contracts, which may be in process of construc-
tion, on storage elsewhere, or in transporta-
tion to said site; and the said parties of the
first part further agree to assign and hereby
does assign to the said Surety Company, all
the former’s rights in and to all sub-contracts
which may be entered into and the materials
embraced therein appertaining to said contract;
and the said parties of the first part further

10
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Complaint.

agree, in the event of any breach or default on
their part in any of the provisions of any con-
tract covered by the suretyship of the said Sure-
ty Company executed in pursuance of such con-
tract, that the said Surety Company, as surety,
shall be subrogated to all the rights and prop-
erties of the said parties of the first part in
such contracts, and that deferred payments and
any and all moneys and securities that may be
due and payable at the time of such default,
or on account of extra work or materials sup-
plied in connection therewith, or that may there-
after become due and payable on account of said
contract, shall be credited for any claim that
may be made upon the said Surety Company
by reason of its suretyship as aforesaid.

It is Understood and Agreed, however, that
the liabilities of the said parties of the first
part shall not be changed or altered by reason
of any modification made, either before or after
execution by the parties thereto in any of the
terms or conditions of any contract or contracts
referred to in any instrument or instruments
now or hereafter executed or procured by the
Surety Company, or in the plans or specifica-
tions accompanying any such contract or con-
tracts, or by reason of any extension of time
given to complete the same, or by reason of
any payment or advance being made thereunder
before the same may be due, or by the assign-
ment of any such contract or contracts to the
Surety Company; and it shall not be necessary
to notify the said parties of the first part, or
any of them, or procure their assent to any of
the foregoing; and the Surety Company is here-
by authorized and empowered to advance or loan
to the Contractor any money or moneys which
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the Surety Company may see fit for the pur-
poses of any contract or contracts assured by
it, or to assent to any modification or modifica-
tions in the terms or conditions thereof, or in
the plans and specifications, either before or after
execution, or to any extension of time, or to any
such payment or advance thereunder, or take
an assignment of apy such contract or con-
tracts without notice to the said parties of the
first part, or any of them, and without procur-
ing their assent thereto.

And it is Further Agreed, that any and all
moneys expended in the completion of any such
contract or contracts by the Surety Company, or
loaned or advanced from time to time by it to
the Contractor for the purposes of any contract
or contracts, and all costs, counsel fees and ex-
penses incurred by the Surety Company in rela-
tion thereto, unless repaid, with legal interest, by
the Contractor to the Surety Company when
due, shall be conclusively presumed to be a
loss by the Surety Company for which the par-
ties of the first part shall be responsible, not-
withstanding said moneys, or part thereof, so
loaned or advanced by the Surety Company, to
the Contractor for the purposes of any con-
tract or contracts, should not be used by the
Contractor for the purposes of such contract
or contracts, it being the intent hereof that
the Surety Company shall not be obligated in

any way to see to the proper application by.

the Contractor, of such advances or loans or
of any part or parts thereof.

And the Said Parties of the First Part
hereby waive all notice of default or defaults,
or any other act or acts, giving rise to any
claim under any such instrument or instru-
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ments given by the Surety Company on behalf
of the Contractor as aforesaid, or of any and
all liability on the part of the parties of the
first part, as well as notice of any and all
liability of the Surety Company under any such
instrument or instruments executed by it as
surety, to the end and effect that the parties
of the first part shall be and continue liable
to the Surety Company hereunder, notwithstand-
ing any notice of any kind to which the parties
of the first part might have been or be entitled,
and notwithstanding any defense they might have
been or be entitled to make.

The Surety Company may regard a letter, tele-
gram or written application, signed by the Con-
tractor, or, if the Contractor be a corporation,
then a letter, telegram or written application,
signed by its President, Vice-President, Secre-
tary, Treasurer, Assistant Secretary or Assist-
ant Treasurer, General Manager, or any officer,
and addressed to the Surety Company, as suffi-
cient and ample authority for the Surety Com-
pany to execute the bond or undertaking specified
in such letter, telegram or written application,
and a bond or undertaking executed upon such
authority shall be embraced in the indemnity
hereby given.

The Surety Company does not guarantee the
prompt issuance of such instruments upon such
request, nor their acceptance by the obligee or
obligees, promisee or promisees, named therein,
and reserves the right to decline to entertain
any application or to refuse to execute any in-
strument, as it may see fit.

And it is Further Understood and Agreed,
that in case of any of the parties of the first
or second parts herein mentioned may fail to
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execute this obligation, or in case the execution
hereof by any of the parties of the first and
second parts may be defective or invalid for
any reason, such failure, defect or invalidity
shall not in any manner affect the validity of
this obligation or the liability hereunder as to
any and all of the parties of the first and second
parts executing this obligation; but each and
every of the parties of the first and second
parts joining herein shall be and remain fully
bound and liable hereunder to the same extent
as if such failure, defect or invalidity had not
existed.

It is Further Understood and Agreed, that
this obligation shall be for the benefit of any com-
pany or companies that have joined or may
hereafter join at the request of the said The
Title Guaranty & Surety Company as co-surety
or reinsurer on said bond on which it may re-
quire it on account of its suretyship thereon.

And this Agreement or Indemnity, shall be
liberally construed, so as to fully protect and
indemnify the Surety Company.

DONATO FUSCO. (seal)
FUSCO CONSTRUCTION CO. (seal)
JAMES J. FUSCO, President, (seal)

The Title Guaranty & Surety
Company.
BY . i, (seal)
Attest.

10
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Complaint.

CORPORATE ACKNOWLEDGEMENT.

State of New Jersey,
County of Essex.

On this 19th day of December, 1912, before
me personally appeared James J. Fusco, to me
10 known, who being by me duly sworn, did depose
and say; that he resided in the Town of Mont-
clair, N. J.; that he is the President of Fusco
Construction Co., the corporation described in
and which executed the above instrument; that
he knew the seal of said corporation; that the
seal affixed to said instrument was such cor-
porate seal; that it was so affixed by order of
the Board of Directors of said corporation,
and that he signed his name thereto by like
order;

20 And the said James J. Fusco further said, that
he was acquainted with James J. Fusco and
knew him to be the President of said corpora-
tion; that the signature of said James J. Fusco
subscribed to the said instrument is in the genu-
ine handwriting of said James J. Fusco, and
was thereto subscribed by like order of said
Board of Directors and in the presence of him,
the said

OLIVER BUNA FERRIS,
Attorney at Law of N. J.

INDIVIDUAL ACKNOWLEDGMENT.

State of New Jersey,
County of Essex.

On the 19th day of December, 1912, before
me personally came Donato Fusco, Montclair,
N. J., to me known, and known to me to be the
4q individual described in, and who executed the
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Answer of Donato Fusco.

foregoing instrument, and he acknowledged
that he executed the same.

OLIVER BUNA FERRIS,
Attorney at Law of N. J.

10
Separate Answer of Donato Fusco.
Filed September 9, 1915.

Defendant, Donato Fusco, residing at No. 18
Glen Ridge avenue, in the Town of Montclair,
in the County of Essex and State of New Jersey,
answering separately, says that:

1. As to the allegations in the first paragraph
of the complaint he has no knowledge or in- 20
formation thereof sufficient to form a belief,
and therefore denies the same.

2. He admits the allegations in the second
paragraph of the complaint.

3. He admits the allegations in the third
paragraph of the complaint, except as herein-
after set forth in “ Second Defense.”

4. As to the fourth paragraph of the com-
plaint he says that he has not sufficient knowl-
edge or information thereof to form a belief. 30

5. He denies the allegations of the fifth para-
graph of the complaint.

6. He denies the allegations of the sixth para-
graph of the complaint.

7. He denies the allegations of the seventh
paragraph of the complaint.

8. He denies the allegations of the eighth
paragraph of the complaint.

40



30

40

16
Answer of Donato Fusco.

First Defense.

This defendant fufther answering says that,
the work under the contract between defendant,
Fusco Construction Company, and the Town of
Harrison, referred to in the complaint, was
completed prior to December 6, 1913, and
that plaintiff has not since the execu-
tion of the bonds referred to in paragraph four
of the complaint, been in any manner damnified
by reason thereof.

Second Defense.

This defendant further answering says that,
the supposed agreement of indemnity, bearing
date December 19, 1912, is not the deed of this
defendant and that this defendant, was induced
by the agent of plaintiff to sign said agreement
of indemnity on the representation of said agent
that it related to matters other than those set
forth in said agreement.

CHURCH & HARRISON,
Attorneys of Defendant,
Donato Fusco.
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Answer of Fusco Construction Company.

Separate Answer of Fusco Construction
Company.
Filed.

The defendant, Fusco Construction Company,
a corporation of the State of New Jersey, with
its principal office located at No. six hundred
sixty-five Broad street, in the City of Newark,
answering separately, says that:

1. It has no knowledge or information with
reference to the allegations contained in the
first paragraph of the complaint, sufficient to
form a belief, and therefore desires the plaintiff
to make such proof of the same as may be nec-
essary.

2. It admits the second paragraph. -
It admits the third paragraph.

It admits the fourth paragraph.

It denies the fifth paragraph.

It denies the sixth paragraph.

It denies the seventh paragraph.
It denies the eighth paragraph.

© N A~ ®

First Defense.

This defendant further answering says that
the work under the contract between it and
the Town of Harrison, referred to in the com-
plaint, was completed prior to December sixth,
nineteen hundred and thirteen, and that all pre-
miums for which it was liable have been paid
for in full, and that the plaintiff has not, since
the execution of the bonds referred to in para-
graph “4” of the Complaint, been in any man-
ner damnified by reason thereof.

E. R. McGLYNN,
Attorney for Defendant,
Fusco Construction Com-
pany, a corporation.

20
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Judgment.

Reply to Separate Answer of Donato Fusco.
Filed September 14, 1915.

Plaintiff denies every allegation contained in
the “ first defense” and in the “ second defense”
in the separate answer of Donato Fusco.

COHN & COIJN,
Attorneys for Plaintiff.

This action was tried before Honorable Nelson
Y. Dungan, Judge, to whom the matter was re-
ferred as a Circuit Court Judge on agreement
by the attorneys of plaintiff and of the de-
fendants, and that the order of the Justice of
the Supreme Court referring the same may be
signed at his convenience nunc pro tunc, at the
Essex County Circuit Court on December 7>
1916.

The cause having been heard the court di-
rected the jury to find a verdict in favor of the
plaintiff for the sum of $1,003.40 and costs.
Whereupon it was adjudged that the plaintiff
recover of the defendants the sum of $1,003.40
and its costs of $73.06.

Judgment entered December 17, 1916.
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Opening.

NEW JERSEY SUPREME COURT,
ESSEX CIRCUIT.

Title Guaranty & Surety Com- )
PANY

f
Vs. r y\
Y

Fusco Construction Company
and Donato Fusco.

Transcript of shorthand notes of testimony,
and so forth, taken in the above stated cause,
upon the trial thereof,.at the Court House, New-
ark, N. J., December 7, 1916.

Before Honorable Nelson Y. Dungan, Judge,
and a jury.
Cohn & Cohn, for plaintiff.

E. R. McGlynn, for the defendant, The Fusco
Construction Company.

Mason & Souter, for the defendant, Donato
Fusco.

Jury drawn and sworn.

The Court. 1 think this should appear
upon the record. This is a Supreme Court
issue, and has not been referred to me, as
a Circuit Court judge, but was referred to
Judge Adams, and it is agreed by the at-
torneys of the plaintiff, and the respective
defendants, that the case shall be tried be-
fore me, and that the order of the Justice
of the Supreme Court referring it to me
for trial may be signed at his convenience,
nunc pro tunc. Now, Mr. Cohn, you agree
to that?

10

40
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Opening.

Mr. Cohn. Yes, sir.

The Court. Do you agree to it, Mr.
Mason?

Mr. Mason. Yes, sir.
The Court. And you agree to it, Mr.
n MeGlynn?
Mr. McGlynn. Yes, sir.
Mr. Cohn opened for plaintiff.

Mr. Mason opened for the defendant, Donato
Fusco. ... — —

Mr. McGlynn opened for the defendant, The
Fusco Construction Company.

Mr. Cohn. | desire to offer in evidence
an exemplified copy of a certificate of in-
corporation of the plaintiff, The Title Guar-

20 anty & Surety Company, of Scranton, Penn-
sylvania.
(The same is marked Exhibit P. 1))
Mr. Cohn. | also offer in evidence an

indemnity agreement dated the 19th day of
December, 1912, between The Fusco Con-
struction Company and Donato Fusco, as
parties of the first part, and The Title
Guaranty & Surety Company of Scranton,
30 Pennsylvania, party of the second part.

Mr. Mason. | cannot consent to the ad-
mission of this. There are two separate
papers; one has a separate acknowledgment
here; it is not a part of it.

Mr. Cohn. The separate paper is a cer-
tificate of acknowledgment, which was ap-
pended to it subsequently. If there is any
objection we have the attorney here who
took it.

40



Alfred A. Walter, direct.

The Court. 1 assume it is the one sent
out in the pleadings. It does not make any
difference whether you admit that one or
not, it is admitted that the one set out
in the pleadings is the one that was ex-
ecuted.

Mr. Cohn. This is the agreement to which
was added the certificate of acknowledgment
which is on this original agreement, and
was drawn up in the New York form, and
feeling 1 would have difficulty in offering
it in evidence on that certificate, we have
since obtained the certificate of the same
attorney at law, who took the original cer-
tificate of acknowledgment.

The Court. Is that all you object to, that
< certificate of acknowledgment?

Mr. Mason. Yes, sir.

\The Court. You may detach that certifi-

cate of acknowledgment, and it will be ad-
mitted.

(Said paper marked Exhibit P. 2))

ALFRED A. WALTER, sworn for the plaintiff.
Direct examination by Mr. Cohn.

Q Are you an officer of The Title Guaranty
& jsurety Company of Scranton, Pennsylvania,
the plaintiff in this action? A | am.

Q What office do you hold? A Resident
vice-president in the City of New York.

Q How long have you held that office? A
Since 1914, the 11th day of April, 1914.

Q Can you state what moneys are due the
plaintiff corporation for premiums on three
certain bonds that were given by your company
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Alfred A. Walter, direct.

to the Town of Harrison on certain contracts
marked A, B and C, respectively?

Mr. Mason. Objected to.

The Court. 1 sustain the objection; that
would be a conclusion; that is what we are
here to determine.

Q wWill you state whether the plaintiff,gave
three certain bonds to the Town of Harrison
to cover certain certificate sewer contracts?

Mr. Mason. | object to that because it
shows by the evidence that those bonds were
executed in December, 1912; this witness
says he did not become connected with this
company until April, 1914. There is.better
proof than that if there were any bonds
gIV'IE'F]e Court. The objection will be sus-
tained.

Q Did you see the three certain bonds which
were executed, or given, by the Title Guaranty
& Surety Company to the Town of Harrison to
cover certain sewer contracts of the Fusco Con-
struction Company, and given in connection with
contracts designated as A, B and C?

The Court. The gquestion involves the
contents of the bonds, and if there were such
bonds the best evidence of that fact would
be the bonds themselves.

Mr. Cohn. The bonds are outside the
jurisdiction of this court, and we are suing
upon an indemnity on those bonds.

The Court. Do you not intend to prove
the bonds were given?

Mr. Cohn. Yes ,sir, we do, by the best
evidence obtainable, and the best evidence
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we have is that those bonds were actually
signed by the parties.

The Court. That is not the best evidence.
We have a procedure by which you can take
testimony outside of the state.

Mr. Cohn. We have the bonds here. It
had escaped me that we have the bonds
here.

Q I show you two certain bonds given to the
Town of Harrison—

Mr. Mason. Hadn’'t he better tell him—

The Court. One minute. We will let Mr.
Cohn conduct his side of the case.

Q I show you what purports to be a bond by
the Title Guaranty & Surety Company, bearing
date December 6, 1912, and given to the Town
of Harrison, and ask you if that is a bond given
by your company?

Mr. Mason. | object. Of course, he can
ask him—I1 will withdraw the objection to
that, if that is a bond given by his eoih-

pany. *
A Yes.

Q | show you another bond purporting to be
given by the Title Guaranty & Surety Company,
and bearing the same date, and given to the
Town of Harrison, Westchester County, New
York, in connection with the sanitary sewerage
system—

Mr. Mason. What | object to is his read-
ing so much into the record.

The Court. There must be enough read
to identify it
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Q Was that given by your company? A It
is, and it was.

Mr. Cohn. 1 desite to offer in evidence
these two bonds.

Said papers handed to counsel for the
defendants.

Mr. Mason. | object to one on the ground
it is not executed by the Fusco Construc-
tion Company; there is no signature to it
by the Fusco Construction Company, and
there is an attesting witness to it, and that
attesting witness is not called. That is one
ground for one of them. | object to the ad-
mission of the second one because it pur-
ports to have an attesting witness, and that
attesting witness has not been produced.

Mr. Cohn. If your Honor please, | be-
lieve the giving of these bonds is admitted
by the pleadings.

The Court. Only by one of the defendants.
No objection comes from Mr. McGlynn for
the Fusco Construction Company. Mr.
Fusco, represented by Mr. Mason, does ob-

ject. They would be admissible as against
the Fusco Construction Company.

Mr. Mason. It appears also that they
were dated one, the 5th day of December,
1912, and the other the 6th day of December,
1912, and this contract of indemnity on
which they are suing is dated December
19th, two weeks after.

Mr. Cohn. We will explain that.

The Court. These contracts will be ad-
mitted as against the Fusco Construction

Company, but are not admitted as against
Donato Fdsco.
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Said papers marked Exhibits P. 3 and P.
4, being the bonds marked A and C. .

The Court. So B is not presented?
Mr. Cohn. B is not presented.

Q Do you know whether the premiums on
those two bonds have been paid?

Mr. Mason. | object. It has not been
shown—he said he became a resident vice-
president on April 11, 1914,

The Court. The objection will be over-
ruled.

Mr. Mason. | would like to examine him
as to his method of knowledge.

The Court. Your objection does not go
to this particular question; | think you are
anticipating the next question. The ques-
tion may be answered yes or no.

A  Will you please read the question?

Q (Question read as follows: ‘Do you'know
whether the premiums on those two bonds have
been paid?” A | do.

Q Will you state whether they have been
paid?

Mr. Mason. Now | object.

The Court.r You may Have an opportunity
to cross examine him.

By Mr. Mason.

Q What position did you hold in this com-
pany? A Pardon me! _
N ML f - ii: y. -

Q You say you became connected with this
company in April 11, 1914? A No, sir; | said
I became resident vice-president in the City of

New York on that date.
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Q What connection did you have prior to
that time? A Claims attorney.

Q Did this company keep books? A What
sort of books do you mean?

Q Well, books in which accounts with differ-
ent persons who had taken bonds out were en-
tered? A No, not in the sense that you mean.
I can explain their system.

Q Answer the question. A The only way
I can answer the question is no, not in the sense
you imply. | cannot answer it yes or no. |
can explain the system, if your Honor please.

Q Where is the home office of this company
located? A Scranton, Pennsylvania.

Q And do you mean to tell us that the home
office at Scranton, Pennsylvania, did not keep
a ledger, or book of account, with different per-
sons who had taken out bonds from this com-
pany? A | am sure they did not.

Q Have you ever been to their home office?
A Many times.

Q Who kept the books there? A | can't
tell you. 1 can tell you the officers in charge
of the department. They had many clerks there,
many employees.

Q As a matter of fact, you were merely a
lawyer that was supposed to collect some claims
that were put in your hands, were you not? A
No, sir, 1 was not.

Q What other position did you hold besides
claims attorney? A | was in complete total
charge of the company’s business in the City of
New York from the time | became connected
with it.

Q When did you become connected with it? A
About November, 1912.



27
Alfred A. Walter, cross.

Q. Now, then, yon have had a number of sub-
agents, didn’t you, throughout the State of New
York? A Not at that time.

Q Didn’t you afterwards? A Not after that
time.

Q Waell, did you ever? A Prior to the time
that | became connected with the company.

Q AnNd you had no sub-agent afterwards? A
The company was in the course of liquidation
when | became connected with it; it had stopped
writing business.

Q You say you became connected with it in
November, 1912? A About November, 1912.

Q Don’t you assert you wrote those bonds
in December, 1912? A They might have writ-
ten an occasional bond, but it was done in the
course of liquidation; might have written one or
two; three or four.

Q Don’t you assert here you wrote those'
bonds in December, 1912? A | assume so.

Q You assume so? A | don’'t question it.
The company commenced to go out of business
long before that time; might not have actually
stopped writing every kind of bonds, but that
was its general situation; everybody knew it.

Q How do you know that the premiums are
due if you do not know whether or not the bonds
were written? A | do know the bonds were
written.

Q (By the Court.)) The question is how do
you know the.premiums are due? A By the
records of the company.

Q (By Mr. Mason.) What records? A The
folder which | delivered to counsel.

Q Where is it? A He has it.

Mr. Mason. Then he has not produced the
best evidence, | think.
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Q {By the Court.)) You mean that is your
source of information? A By looking at the
folder I can tell from the marking whether or
not the premiums have been paid.

Q {By Mr. Mason.) Where is that folder?
A | delivered it to counsel.

Q Then do you know through whom the
Fusco Construction Company got these bonds?
A Yes.

Q Through whom? A They first went to a
broker located in William street, New York, by
the name of Philip Bydel, I think his name is.
They did not get the bond finally from him.

Q But the company gave these bonds to a
sub-agent, or insurance broker, to deliver, didn’'t
they? A They gave the bonds to a broker, not
to a sub-agent.

Q They gave the bonds to an insurance
broker? A To an insurance broker.

Q And that broker had authority to collect
premiums on the delivery of the bonds, didn’t
he? A He did not, most emphatically he did
not.

Q As a matter of fact when an insurance
broker presents a bond has not he the implied
authority to collect the premium?

Mr. Cohn. | object.
The Court. | sustain the objection.
Q To whom were these premiums charged

when these bonds were issued? A The Fusco
Construction Company.

Q How were the premiums to be paid? A
Annually in advance.

Q I mean how was the broker to get his
premium for writing the insurance? A | don't
know.
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Q You don’'t know? A No. |1 can tell you
what the custom is, but I don’'t know what the
arrangement between the broker and the com-
pany was.

Q You don’'t know what the arrangement was
between this broker and the company as to these
bonds? A Not this specific arrangement. |
can tell you what the custom is.

Q Do you know the arrangement, how these
bonds were to be paid for? A Annually in ad-
vance.

Q Is not that what you are testifying to,
simply from what someone has told you since?
A No, it is not.

Q Did you know anything about the arrange-
ments at the time you say these bonds were de-
livered? A Please repeat the question.

Q Did you know anything about the arrange-
ment for the paying of the premiums of the
bonds at the time the bonds were delivered? A
Arrangement with whom?

Q Between the broker and the company? A
I did not know anything about it at that time,
and | don’t know anything about it now specifi-
cally. | can tell you the custom.

Q | would like to see this folder that has

been spoken of; will you please come down and
get it? A There are two more.

Mr. Mason. Where are they?

Mr. Cohn. We simply have one. 1| under-
stand the case is going off for the purpose
of producing some testimony, and we will
produce the other two.

The Court. You have not them here now?

Mr. Cohn. No, we have not them now.
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The Court. Mr. Mason, yon have pro-
ceeded far enough to satisfy the Court that
Mr. Walter cannot answer this question, be-
cause he says he received his information
from the folders; it plainly is not first hand
information from which he could answer the
question.

Mr. Cohn. Then | ask that this case go
over until tomorrow, and we will, send to
Scranton for the officers, in view of the fact
that we are to take the testimony of Donato
Fusco tomorrow; the only place | know
where they have this other information,
these folders, which I don’t happen to have,
if that is the only evidence that is admis-
sible we will have to have that.

The Court. The Court is not ruling that
that is the only evidence admissible, the
Court is only ruling on evidence as it is
offered. The defendants upon those mat-
ters are going to require strict proof, as it
is their right to do, except such matters as
they have admitted. Do you mean you have

not any other testimony you can offer this
afternoon?

Mr. Cohn. We have other testimony, and
I will offer that other testimony. 1 with-
draw Mr. Walter for the present.

Mr. Mason. | ask that this paper be im-
pounded.

The Court. It may be marked for identi-
fication.

Said paper marked P. 5 for identification.
(The witness is withdrawn.)
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FRED F. TENO, sworn for the plair\1/tiff.
Direct examination by Mr. Cohn.

Q Where do you reside? A Harrison, New
York.

Q What is your occupation? A Civil engi-
neer.

Q Were you a sewer commissioner of the
Town of Harrison in 1912? A Ye% Sir.

Q Do you know whether three certain bonds
were given to the Town of Harrison in connec-
tion with certain sewer contracts in December,
1912? A Yes, sir.

Q I show you Exhibit P. 3 and P. 4 and ask
you whether they are two of the bonds which
were delivered by the Title Guaranty & Surety
Company to the Town of Harrison on account
of a contract which the Fusco Construction Com-
pany had with the Town of Harrison for the con-
struction of sewers?

Mr. Mason. | object; the instruments
speak for themselves.
The Court. | suppose whether they were
the bonds delivered to them—
Mr. Mason. | do not object to that.
A Yes, sir.

Q Do you know whether there was another
bond given?

The Court. Had not you better pursue
that inquiry now? Perhaps you had better
ask another question to put that in proper
form.

Q Was there another bond given at that
time? A Well, there was a few days between
the bonds, a week or so, I shouldn’t wonder.

20
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Q Was a third bond given? A Yes.
Q What were those bonds given for?

Mr. Mason. Won't they speak for them-
selves?

The Court. You mean these two?

Mr. Cohn. Yes, these ;two, and | will
take up the other bond, and find out what be-
came of that.

The Court. | think he may answer that
guestion. It is true the bonds speak for
themselves, and anything he may say which
—he may answer the question.

A  What is the question?

Q (By the Court) What were those two
bonds given for? A The construction of a
sewerage system through the Town of Harrison.

Q (By Mr. Cohn.) Between the Town of
Harrison and whom? A The Fusco Construc-
tion Company.

Q What became of that other bond you have
just mentioned? A | cannot get the bonds
from the town clerk, or supervisor, unless | got
an order of the Court, and he was not there
present, and | could not get the third bond.

Mr. Mason. | object to any testimony
about it then.

The Court. Perhaps it will not be offered.

Q Well, is that bond in existence? A Yes,
Sir.

Q Will you state what work was done by
the Fusco Construction Company under those
contracts, and when the work under those con-
tracts was accepted by the Town of Harrison?

Mr. Mason. | object to.that; | do not
think that is the best evidence, when they
were accepted; that is a matter of record.
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The Court: That does not amount to any-
thing without following it up by the next
guestion; perhaps that is not objectionable,
if you insist upon it,

Q Do you know the work which was done
under those sewer contracts by the Fusco Con-
struction Company was accepted by the Sewer
Commissioners of the Town of Harrison? A
Yes, sir. LN 227

Q What office did you hold on that commis-
sion? A Secretary of the commission.

Q Will you state when the work under those
contracts was completed and accepted?

Mr. Mason. Now, | object to that.

Q (By the Court.)) Did you keep minutes?
A Yes, Ssir.

Q Did you act together? A Yes, sir, the
commission of three acted together, and kept
minutes; we had a secretary to keep the minutes
of the commission.

Q (By Mr. Mason.) Have you those minutes
with you? A | have copies of the letters when
the contract was completed, and forwarded to
the town board.

Q Could you get those minutes? A Yes,
sir, with the order of the Court. 1 am not al-
lowed to take anything out of the Town of Har-
rison without an order of the Court.

Q (By the Court.) What court do you mean?
A | don’'t know. | suppose it is a question.

Mr. Cohn. 1 think we might ask the Court
to give us a writing, or something.
The Court. | would be very proud to

know that an order of this court would be
effective in the State of New York.
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Mr. Cohn. If we are required to produce
the minutes | feel I will have to ask for an
adjournment, and we will have those min-
utes here tomorrow if it is in any way pos-

sible.
The Court. The Court has not suggested
that you must or must not. All 1 can do

is to rule upon objections when they are
made, Mr. Cohn, I am not ruling that you
must present your case in one way or an-
other. Of course, the Court must hold that
if you are required to make strict proof,
you must do so in a legal way.

Mr. Cohn. | was under the opinion it
would not be necessary to produce the min-
utes if the witness is the one who wrote the
minutes and it is within his own knowledge.

The Court. If this was a duly constituted
statutory body, having minutes, then they
can only act by themselves, and minutes are
the best evidence. | mean they can only
act together, and the minutes of what they
did is the best evidence of their act.

Mr. Cohn. But in view of the fact that
the contracts themselves, or these bonds, or
the work that was done under them—here
were three bonds—

The Court. There is no question about
the Fusco Construction Company. They ad-
mit that you entered into bonds for these
contracts, and | doubt if it would be neces-
sary to produce any of those bonds by the
Title Guaranty & Surety Company, so far
as the Fusco Construction Company is con-
cerned. But it is not admitted on behalf of
Donato Fusco, and if it is your desire to
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hold him, then, of course, as a condition
, precedent to your right to recover against
him, it must be shown that you did enter
into these bonds which entitle you to the
premiums. | must ask that you will have
things Iin order tomorrow morning so that
we can proceed quickly.

Adjourned to December 8, 1916.

SECOND DAY.

Newark, N. J., December 8, 1916.
Continued pursuant to adjournment.
Appearances as before.

Mr. Cohn. | just received a telephone
message that Mr. Teno, the last witness on
the stand, is on his way here from Harrison,
New York. He must have missed his train,
and he should be here a few minutes be-
fore twelve, and 1 will ask your Honor’s
permission to put on some other witnesses,
iIf your Honor will give me a minute or two
to consult with them; they are from Har-
rison also.

JOHN C. HARDY, sworn for the plaintiff.
Direct examination by Mr. Cohn.

Q Mr. Hardy, where do you reside? A Pat-
erson, New -Jersey.

Q What is your business? A Cashier and
bookkeeper.

Q Of what? A The Globe Indemnity Com-
pany of New York City.
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Q Were yon connected with the Title Guar-
anty Insurance Company, of Scranton, Pennsyl-
vania, in 1912 and 1913? A At their New
York branch office, 84 William street.

Q For how long a period were you connected
with this company? A Three years, about.

Q From what time? When did you begin
your connection with the company? A In .the
first part of 1910.

Q What office did you hold in that com-
pany? A Cashier and bookkeeper, and resi-
dent assistant secretary.

Q Do you know of the giving of any bonds
by this company in December, 1912, to the Town
of Harrison, in connection with the sewerage
system there, for the Fusco Construction Com-
pany? A That question again, please?

Q (Question read.) A It was not my posi-
tion in the office to know of the giving of any
bonds to any contractor; my duties were to en-
ter—

Q {By the Court.) Well, you do not; your
answer is no? A No.

Q {By Mr. Cohn.) Have you any knowledge
as to whether any such bonds were given by the
company? A | have.

Q Are any records, or were any records, kept
by you for the company at that time in connec-
tion with such bonds? A There was.

Q Will you state what those records were?
A The records were entered upon a bond regis-
ter from which our ledger cards were made,
completing the record for the transaction of the
cancellation and collection of the premiums, and
the reserve carried on the bonds.

Q Have you those records for 1912 and 19137
A | believe we have here, yes, sir.
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Q Canyon produce those records? A | can.

Q Will you produce them? A (Witness pro-
duces papers.)*e

Q Are these the records as to bonds given
by the Title Guaranty & Surety Company to the
Town of Harrison, the applicant, for the Fusco
Construction Company? A They are.

Q Who kept those records? A | did.

Mr. Cohn. | desire to offer in evidence
these records.

By Mr. Mason.

Q By whom was the typewriting .on these
cards done? A Under my direction by a stenog-
rapher.

Q Then you say that these were the ledger
cards? A Yes, sir.

Q Then the amount, as to what was paid, was
entered into the ledger? A They were entered
from the cash-book, posted on the cards, and
entered in total in the ledger at the end of the
month.

Q AnNd you did have books, there. You had,
first, a cash book? A Yes, sir.

Q And when any payment was made to your
company that payment was entered on the cash-
book? A Yes,, sir.

Q AnNnd then after the payment had been en-
tered on the cash book then you made a memo-
randum on thes% cards? A No, sir.

Q Was the memorandum on the cards made
first? A The entries were made from the cards
on the cash-book.

Q AnNnd then made from the cash-book to the
ledger? A In total.

Q In your ledger did you keep an account
with the different persons? A No, sir.
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Q Where is your cash-book? A | haven’'t
got it here.

Mr. Mason. | object to this being intro-
duced.

The Court. Because the cash-book is not
here?

Mr. Mason. Yes, sir.

The Court. The objection will be over-
ruled.
An exception to this ruling is noted by the de-
fendant Donato Fusco as ground of appeal.

Mr. Mason. Then your Honor admits
them?

The Court. Yes.

Mr. Mason. And | object; they are not
books of original entry.

Mr. Cohn. | understood he testified they
were the original entries.

The Court. 1 understood that to be so.

Witness. Yes, sir.

Said documents marked Exhibits P. 5,
P. 6 and P. 7.

By Mr. Cohn.

Q Do these cards contain the credits? A
They do.

Q And they also show the amount of the
premium on each of those bonds? A They do.

Cross examination by Mr. Mason.

Q What is this memorandum on here “ Con-
tract declined?” A That is not contract de-
clined, this card is made up originally reading
“ Contract.” This is a stamp made by the
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American Surety Company, so far as | under-
stand, declining the reinsurance of this case. It
says “ Declined, A. F, Co.”

Q AnNd you don’'t know what that part of the,
writing of the card is of your own knowledge, do
you! A No, sir, I don't.

Q Now, what does this mean on the other
card, “ Contract declined,” do you know what
that means of your own knowledge? A Of my
own knowledge, no.

Q Do you know by whom that memorandum
was put there? A 1 do not.

Q | show you the third one and ask you do
you know what that statement there * Contract
declined” means? A No, sir.

Q Do you know by whom it was put there?
A | do not.

Mr. Mason. Then | renew my motion
that the admission of these cards iIn evi-
dence be taken out.

Mr. Cohn. If your Honor please, | can
explain it.

The Court. The motion will be denied.

To this ruling an exception is noted by the

defendant Donato Fusco as ground of ap-
peal.

Q What does this mean on the card where it
says “ Agent Ritch, Hughes & Co0.”? A They
were the representatives of the Fusco Construc-
tion Company at the time the business was taken
with the Title Guaranty & Surety Company.

Q They were the agents of the Fusco Con-
struction Company? A Representatives of the
Fusco Construction Company.

Q What does that mean there, “ Commisssion

fteen per cent”? A That is the'commission
paid to the Ritch, Hughes Company.
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Q By whom? A By the Title Guaranty &
Surety Company.

Q In other words, the Title Guaranty &
Surety Company paid the agents of the Fusco
Construction Company for getting your com-
pany business? A No, sir.

Q Why did your company pay Bitch, Hughes
& Company if they were the agents of the Fusco
Construction Company? A | didn't say they
were agents, | said they were representatives,
and they are brokers holding a license under
the State of New York, and under the laws of

the State of New York they were entitled to
commission.

Q Didn't you say just now they were the
agents of the Fusoo Construction Company? A
| did not.

Q Then you paid the representatives of the
Fusco Construction Company? A Yes, Sir.

Q Have you the cash-book showing the ac-
counts between the Fusco Construction Company
and the Title Guaranty & Surety Company? A
I have no book.

Q There are books, aren’t there? A There
are books showing totals.

Q Where are those books? A 1 could not
say; I am not now in the employ of the com-
pany.

Q Were they in the possession of the Title
Guaranty & Surety Company when you left their
employ? A They were.

Q Do you know when these bonds were ex-
ecuted? A The bonds were executed, one un-
der date of December 28, 1912, one under date
of December 6, 1912, and the other under Decem-

ber 6>1912-
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Q What does that mean on this bond where
it says Cancelled..19/2/19-14?7> A That rep-
resents a cancellation evidence on the bond; that
was given to our office as evidence to cancel.

Q {By the Court.)) Which bond is that? A
Bond No. 25,975.

Q {By Mr. Mason.) What date is that? A
Evidence of cancellation was received in our
office on 12/2/1914.

Q That is as shown by this card? A Shown
by this .card.

Q Where does it appear from what source
you got that evidence? A It would appear in
the files.

Q Where are those files? A 1 have not the
files in my possession.

Q Was it in the custody of the Title Guar-
anty & Surety Company when you left their em-
ploy? A It was.

Q When did you leave the employ of the
Title Guaranty & Surety Company? A Novem-
ber, 1913.

Q November, 1913; so you don’'t know any-
thing about these cards after November, 19137
A No, sir.

Q For how long a time was the first premium
on those bonds to be, the first premium? A For
how long a time?

Q Yes. A From December 6, 1912, to De-
cember 6, 1913.

Q AnNnd you left the employment of the com-
pany in November, 1913? A Yes, sir.

Q So you left the employment of the com-
pany before the premium for the first year had
expired? A Yes, sir.

Q So you don’'t know anything about any
payment of premiums that may have been made
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to the Title Guaranty & Surety Company after
you left their employ, do you? A | do not.

Q Now, then, do you want us to understand
that these cards were kept by you after you left
their employment in 1913? A | do not.

Q Didn’'t you tell the Court when these cards
were first admitted that they were prepared and
kept under your direction? A | did.

Q And now don’t you say that you left the
employment of the company before the time for
the first year’s premium had expired? A Yes,
Sir.

Q Then how could these cards have been
kept under your direction after that time? A
They were not.

Q Then you don’'t know whether or not these
cards are correct or not after the time you left
the employment of the company? A | do not.

Cross examination by Mr. McGlynn.

Q Does it appear from these cards whether
the premium was paid on any of those bonds?
A It appears from these cards that the origi-
nal premiums were all paid.

Q Does it appear who paid those? A No,
Sir.

Q Would it appear from your cash-book who
paid those?' A No, sir.

Q In what book, or on what cards, were the
first entries made of the payment of cash? A
This is the first entry.

Q First entry of the payment of cash? A
First entry.

Q AnNnd from there it is posted to the cash-
book? A Cash-book.

Q AnNnd from there to the ledger? A To the

d BEfa- - .
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Q The ledger, then, has the account of the
entire amount of premiums in totals, you said?
A In totals.

Q AnNd total amount of payment? A Total
amount of payment.

Q Nothing to indicate who paid the pre-
mium? A No, sir.

By the Court.

Q Was the cash entered from these cards to
the cash-book in detail? A In totals.

By Mr. McGlynn.

Q Nothing on the cards to show who paid?
A Nothing. We might receive a check from
you to pay the premium of some one else.

Q As a matter of fact you say the Ritch
Hughes Company were the brokers? A Yes,
Sir.

Q On all three bonds? A Yes, sir.

Q Is there anything to indicate on that card
whether your company paid the Ritch, Hughes
Company their commission of fifteen per cent,
by the company’s check, or whether the Ritch,
Hughes Company retained that out of moneys
they had in their possession? A Nothing on
this card to indicate.

Q Do you know of your own knowledge
whether the Ritch, Hughes Company was paid
by check, or whether they kept it out of moneys
due you? A This card would not show it.

Q What was the practice of brokers in 1912
when you were with the company?

Objected to as not cross examination.

The Court. The objection will be over-
ruled.
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John C. Hardy, cross.

To this ruling an exception is noted by
the plaintiff as ground of appeal.

Q (Question read).

The Court. | suppose you mean with re-
spect to collecting premiums, and retaining
commission?

Witness. Premium is paid direct to ¢he
the company, the company’s check then was
made out to the order of the broker for his
commission; the broker paying premiums de-
ducted his commission at the time of the
payment.

Q Then it was the practice for brokers to
collect the premium, send the company the check
for the net amount of the premium, that is, the
gross, less their commission, is that right? A
It was, yes, sir.

Q And there is nothing to indicate in the
record whether the broker did that in this in-
stance, or not? A Not from the records, no,
Sir.

Q The Hitch, Hughes Company were brokers
authorized by your company to write indemnity
bonds and surety bonds for them? A No, sir.

Q How did they obtain the bonds? A The
bonds were drawn by the company, the Ritch,
Hughes Company, brokers, are given a license
by the State of New York to conduct brokerage
business, the bonds are executed by the office in
which they presented the bonds, they did not
have authority to execute the bonds for us at
that time.

Q Do you know whether a man by the name

of Cox, had anything to do with those bonds?
A | do not.
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Q Do you know of your own knowledge any-
body connected with the company, or having
anything to do with those bonds, by the name
of Cox? A | do not.

Q Is there a record on any of those cards of
a check of date May 19, 1913? A There is a
record here of payment received under date of
May 22, 1913.

Q What is the amount of the. payment? A
The amount of the gross payment was $353.30.

Q Did that check or payment pass through
your hands personally? A Yes, sir.

Q | show you a check dated May 19, 1913, to
the order of the Title Guaranty & Surety Com-
pany, in the sum of $353.30, signed James J.
Fusco, and ask you whether you recognize that
check? A Yes, sir.

Q Was that the check which is entered on
your record as payment of the premium called
for by that card? A Yes, sir.

Said check marked D. 1 for identification.

Q From your record does it appear what the
date of the last payment was, so far as dates
were concerned.? A The last payment?

Q Yes, so far as dates, chronologically. Was
May 19, 1913, the last payment? A The last
payment received as per these cards here, yes.

Q Then the other two premiums were paid
before the receipt of that last check, is that
right? A Yes, sir.

Q Then, when you left the company, in No-
vember, 1913, there was nothing due the Title
Guaranty & Surety Company on those bonds for
premium? A Not on those bonds.

Q Now, Mr. Hardy, from these cards it
would appear that there is a space which is
printed “ Second Annual/9 and then the next
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Frederick W. Moser, direct.

column has at the top of it, “ Premium,” will
you tell me the purpose of that on that card? A
The date of the execution of the bond shows
upon the card; it shows that the original
premium was entered at that time to carry the
risk for one year; the second annual premium
marked upon the card here would then fall due
upon the anniversary date.

Q Now, as a matter of fact, this is the card
upon which the bookkeeping department of the
Title Guaranty & Surety Company charge people
who obtain bonds for premium, is that right? A
That is right.

Q Now, looking at those three cards, has
there been any charge made by the Title Guar-
anty & Surety Company to anybody for any

Prem”um outside of the first one? A From
these cards, no.

FREDERICK W. MOSER, sworn for the plain-
tiff.

Direct examination by Mr. Cohn.

Q Where do you reside? A Scranton,
Pennsylvania.

Q What is your occupation? A Treasurer
of the Title Guaranty & Surety Company.

Q How long have you held that office? A
Since January 30, 1914.

Q Did you hold there any other position
prior to that time? A 1 did.

Q What was that? A Auditor.

Q Who succeeded Mr. Hardy in the matter
of these cards, making entries? A 1 did; at
least, under my jurisdiction.

Mr. Mason. | don’'t think that answers
the question.
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Q Will you explain how, under these cards,
it is shown what premiums are due?

Mr. Mason. Well, is he in a position? |
object to the question.

The Court. Are not you wasting a whole
lot of time on the question of payment?
Payment is a defense.

Mr. Cohn. In view of the fact that the
other witness brought out about the cards
only have one premium on, | thought I
would clarify that, but if it is not necessary,
I won't go into it.

The Court. It may be desirable to do
that if this witness can testify.

Q Will you explain those cards?

Mr. Mason. | object to his explaining
those card». i

Q ({By the Court.)) Ever see them before?
A Yes, sir.

Q When? A From time to time at the home
office of the company where they were under
my jurisdiction.

By Mr. Mason.

Q Out in Scranton? A In Scranton.

Q These New York records? A These New
York records.

Q You didn’'t know anything about who made
any of the entries personally, did you? A No,
the entries that were on these cards were made
at the former New York office, Mr. Hardy.

Q You didn't know who made them, did you,
until you heard Mr. Hardy say it? A Not of
personal knowledge, no.

Mr. Mason. Then | object to his explain-
ing it.
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By Mr. Cohn. : 4

Q Can yon explain this card from Novem-
ber 30, 1913, or 1914?

The Court. 1913.
Q 1913? A | can.
Q Will yon explain them from that time?

Mr. Mason. | object, and would like to
cross examine him.

10 o

By Mr. Mason.

Q Do you know who put any of those other
marks on there since 1913 personally? A Not
personally, no.

Mr. Mason. Then | object to it
The Court. Do you abandon the question?
20 i Mr. Cohn. | withdraw the question.

By Mr. C.ohn.

Q Can you state whether the New York
office was continued after November, 1913? A
The New York office of the company was dis-
continued on November 15th, or 16th, 1913.

Q AnNnd then those cards were sent to the
home office at Scranton? A Yes, sir.

Q AnNnd they then came under your jurisdie-

OO~Mtiori or supervision? A They did.

Q Were the entries on those cards after that
date made in your department’, and under your
direction? A They were.

Q Can you explain those cards now?

Mr. Mason. | would like to cross examine
him.

By Mr. Mason.

Q What is your position in this company?
4QJiVA Treasurer.
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Q How many of these accounts are there
under your supervision as the treasurer? A
I could not enumerate the accounts; there are
quite a few of them.

Q Well, about how many, run up in the
thousands? A Offhand | should say they did.

Q AnNnd as you said before you don’'t know of
your own personal knowledge who put these dif-
ferent memoranda upon the cards, do you? A
Prior to the time the cards came to the home
office 1 do not.

Q After the time they came to the home
office do you know of your own knowledge who
put the memorandum upon the cards? A | do.

Q Where were you at the time they were
put there? A At the office of the company, I
presume.

Q Are those cards, the typewriting on those
cards—you presume? Now, are those memo-
randa on those cards made when you were
present? A There does not seem to have been
any typewritten memorandum made on those
cards after they came to the home office.

Q What are those stamps on the top part
where it says “ Contract declined?” A Well,
that requires quite a lengthy explanation, but I
Can give it

Q That has been made since the card came
to the home office, hasn't it? A No, no.

Q As a matter of fact the Title Guaranty &
Surety Company has been absorbed by another
company, hasn't it? A No, they have not
been absorbed* they re-insured some of their
business with another company.

Q You are not writing—the Title Guaranty
& Surety Company is not writing any business?
A We are not writing any new business, no.
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By Mr. McGlynn.

Q Since when have you discontinued writing
new business? A We discontinued writing
new business—

The Cpurt. This cross examination is
simply for the purpose of determining
whether or not he may answer.

"Mr. McGlynn. Pardon me.

Mr. Mason. He said there had been no
memorandum made there since the cards
came to the home office.

Witness. | said no typewritten memo-
randum. r T

By Mr. Mason.

\& ' ote N m f )

Q Why did you qualify it by saying no type-
writing? A Because on one card there is a
pencil memorandum which was made at the
home office.

Q Is not part of that in typewriting, the
word “ Cancelled,”” in typewriting? A No,
sir; it is a rubber stamp.

Q Then is that the part that has been made
since it came to the home office, that rubber
stamp? A That stamp and the date under-
neath it, * 12/2/1914,” was made at the home
office.

By the Court.

Q Was that the date of the cancellation?
A Of that particular risk; it was cancelled on
our records on that date, that one.

Q December 2, 1914? A 1914

Q And what was the premium on that bond?
A On that particular bond?

Q Yes. A $353.30. per annum.
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By Mr. Cohn.

Q Will you explain the cancellation on that
card?

Mr. Mason. | do not think that requires
much explanation.

Mr. Cohn. He can say whether it does
or not.

The Court. Proceed.

A | don’'t think there was—

Mr. Mason. Objected to.

The Court. No, not unless you know, it
is not evidence.

Mr. Mason. | want to renew my objec-
tion to anybody testifying from these cards
except the person who put the memorandum
there. 1 think the only way these cards
can possibly he used would be as memoran-
dum to refresh a person’s memory.

By Mr. Cohn.

Q Do you know of your own knowledge? A
I don't know of my own knowledge.

Q Will you state how a second premium
would become due, and would appear on those
cards, if they would appear on those cards?

Mr. Mason. | object to telling how they
would appear on these cards.

The Court. Whether or not they would
appear. The objection will be overruled.

A The renewal premiums do not appear on
these cards, which is not essential, because they
have not been—

Mr. Mason. | object, and ask that that
answer be stricken out, he is arguing.
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The Court. Yes, that part will ,be
stricken opt.

Q Will yon state when the renewal pre-
miums are posted .on those cards! A They
are not.

Q (By the Court.)) When, in the nsnal
course of business, Mr. Moser! A When the
renewal premium is paid.

Q (By Mr. Cohn.) Were the second pre-
miums on those bonds paid! A They were
not.

Cross examination by Mr. McGlynn.

Q Do you know why it is that your company
is suing here for a premium on one of these
bonds—all the bonds, as a matter of fact—for
the year 1915, which became due and payable
December 6, 1914, when you just told us that
one of the bonds, at least, was cancelled on
December 2, 1914! A That bond was can-
celled, but the evidence might not have been
conclusive.

Q Then you still claim premiums although
on your record that bond is marked “ Can-
celled”! A If the bond was in force after
that date.

Q Will yon kindly answer my question!
(Question read.) A Yes.

Q And that is yqur usual method, of de-
manding premiums, even although on your
record that bond is marked “ Cancelled”! A
Not always.

Q Why the exception! A The cancellation
evidence might not have been conclusive.

Q Do you have any other different rubber
stamp which indicates whether the evidence is
conclusive or not! A We have not.
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Q How can- you tell* from the card itself, di
your own knowledge, whether the evidence was*

conclusive or not? A | cannot tell from the-,

card whether the evidence was conclusive nr
not.t/n,

Q Are any of the other bonds marked - Cam
celled!/ on those cards? A .They are not. ;

Q Only the one? A .Only,the one..

Q Do you know of your own knowledge
whether they ,all apply to practically the same
work, of your own knowledge, not* from the
card? A Not of my own knowledge, no.

Q And you say that your company never
puts on these cards, never posts on these cards,
the second or third or fourth or fifth annual,
premium until it is paid? A | did not say
that. I

Q What did you say? | think the Judge
asked you when, in the usual couse of business,
your company posted to this card, which I

understand is the only bookkeeping record, thet<
original bookkeeping record, the second annual .

premium? A Sometimes the charge is made
when it becomes due; »other ;times the renewal
charge is not made: until it has been paid.

Q That is the.only explanation you can give
us? There is no explanation you can give us
as to why it is not on there, is, there? A No.

Cross examination by Mr. MaSom

Q You want the .jury to understand that,
even though on the card it appeared that you
have marked this bond as “ Cancelled,’’ do you
want the jury to understand that that entry on
that card might not be correct? A It might
not be conclusive.

Q In other words, statements that appear
on this card, the records of the company, might
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Philip P. Riddell, direct.

not be correct? A As regards that cancella-
tion.

Q But as regards all the other parts you
want the jury to understand that they are cor-
rect? A They are correct as far as my
knowledge.

Q Well, is not the rubber stamp part, the
cancel, correct as far as you know? A As far
as | know.

Q Then, if that bond was cancelled in De-
cember 2, 1914, would your company be entitled
to any premium in the year 1915? A If the

contract was not completed, and the bond was
in force, yes.

Q (Question read.) A If the bond was in
force.

The Court. That is entirely a legal
proposition, Mr. Mason.

PHILIP P. RIDDELL, sworn for the plaintiff.
Direct examination by Mr. Cohn.

Q Where do you reside? A New York.
Q What is your occupation? A Broker.
Q Insurance broker? A Yes.

Q Is this your signature (showing witness
a paper)? A Yes.

Mr. Cohn. 1 desire to offer in evidence
the application for this Fusco insurance
" signed by the Fusco Construction Com-
pany.

Mr. McGlynn. | do not see why any
prior application, or writing, which is
merged in the agreement at issue, is evi-
dential. He is suing on the agreement
itself, which took place after the applica-



Philip P. Riddell, cross.

tion. 1 do not see why we should go back
of that.

Mr. Mason. It is only admissible for
showing that an application was made.

The Court. It will be admitted.
Same marked Exhibit P. 8.

An exception to the admission of this
paper is noted by the defendant Donato
Fusco as ground of appeal.

Cross examination by Mr. Mason.

Q Were you an agent for the Title Guaranty
& Surety Company? A No.

Q Just an insurance broker? A A broker,
yes.

Cross examination by Mr. McGlynn.

Q Were you connected with the office of
Pitch Hughes & Company? A No.

Q Then what did you do with this applica-
tion? A We were agent for the Aetna, and
I gave it to the Aetna, and they didn’t do it,
and placed it with the Title Guaranty.

Q Do you know how this application first
came to Ritch Hughes & Company? A Well,
if it went through them, of course they would
have to get it; if it went through Ritch Hughes,
naturally they placed it with the company.

Q Did you have any connection with the
firm of Ritch Hughes & Company so far as
placing this bond was concerned? A No, acted
as broker for Fusco.

Q With what company did you place the
bond, if any? A | placed one bond directly
with the company, and the other two bonds,
one with the Ritch Hughes Company.
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, Q Did you collect the premium on these
bonds? A No; | think Mr. Fusco paid them,
some to the company direct, and some to the
Kitch Hughes people.

Q Did you have a man named Cox in your
office? A No, Mr. Cox .was a local agent in
Harrison.

Q Agent of whom? A A local agent for
several companies.

Q Just another insurance broker? A Yes.

Q Was he a broker for the Title Guaranty
& Surety Company? A Not so far as | know.

Q You don’'t know, then? A Well, I don’'t
know.

hy the Court.

Q Mr. Kiddell, was the bond issued, pursuant
to that application, or was that application
abandoned? A | wunderstand the bond Was
issued on that application.

Q -Well, do you know about that? A Waell,
I know it,, yes.

By 'Mr. Mason.

Q You would judge it was so on account of
the application, | understand? You don’t know
of your own personal knowledge, do you? A

I do, yes. - i/

Q How do you know;? A Well, I know a
bond was issued, and we made the application
and the bond was issued; that is all | kpow
about it.

“Q You did not have anything to do with
the issuing of the bond yourself, did you? A
Well, 1 did not execute the bond.

Q Did you see the bond written? A No, I
didn’'t see it written, but it was issued,. I know
that.
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Q Did: you deliver the bond personally? A
I don’t remember.

Q Did you see it delivered personally? A
I don’'t remember; it is three years ago.

Q Then you don’'t know of your own knowl-
edge whether the bond was delivered, do' you?
A Yes, | know it was delivered because |I—

Q AIl you know about it is what somebody
else told you? A Not at all; I received a
commission on it, I think.

Q You did not receive any commission from
the Fusco Construction Company, did you? A
No.

Q From whom did you receive a commis-
sion? A The Ritch Hughes people.

Q From the Ritch Hughes people? A Yes.
You see, they acted as the broker—

Q Never mind. You received a commission
from the Ritch Hughes people. You don't
know of your own knowledge for what purpose
the Ritch Hughes people got the money, do
you? A Well, I know they wouldn't have
paid the commission if they hadn’'t received the
premium.

Q But that is mere inference?
The Court. Rather a reasonable one.

OLIVER B. FERRIS, sworn for the plaintiff.
Direct examination by Mr. Cohn.

Q Where do you reside* Mr. Ferris? A |
reside at Manhattan Beach, New York.

Q You are an attorney at law of the State
of New Jersey? A Yes.

Q Do you know the defendant, Donato
Fusco? A 1 do.
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Oliver B. Ferris, direct.

Q Are you familiar at all with his hand-
writing? A | have taken his acknowledgment
two or three times; that is all I can say.

Q Could you say whether that is his sigha-
ture or not (showing witness paper)! A As
far as | can say | should think it was his
signature.

The Court. Referring to what?.

Mr. Cohn. Referring to the name “ Do-
nato Fusco” on a letter—

The Court. You had it marked as an
exhibit, didn't you?

Mr. Cohn. | am referring to P. 8 for
identification. | desire to offer this in evi-
dence.

By Mr. Mason.

Q You are not a handwriting expert, are
you? A No, I am not a handwriting expert.

.Q How often have you ever seen Mr. Fusco
write? . A Twice.

Q After having seen Mr. Fusco write twice
you are willing to swear that that is Mr. Fusco’s
signature? A As far as | know, as far as |
can judge. | am not a handwriting expert, Mr.
Mason, do not profess to be.

Q As far as you can see, that is Mr. Fusco’s
handwriting? A As far as | can judge that
is his handwriting, from what | saw.

Q After having seen it twice. Now, then,
I show you some checks, and ask you is that
Mr. Fusco’s handwriting? A As far as | can
judge, yes. As | say, | am not a handwriting
expert, don’'t profess to be.

Q I show you another instrument; is that
Mr. Fusco’s handwriting? A As far as | can
judge, yes.

%



Oliver B. Ferris, direct.

Q Now, then, | show yon another signature,
and ask you if that is Mr. Fusco’s handwriting?
A It resembles it, yes.

Q It resembles it? A As far as | see. |

say | have seen him write twice; I am not
qualifying as an expert in writing.
Mr. Mason. | ask that his testimony as

to this signature be stricken out.
By the Court.

Q Under what circumstances did you see
him write? A | was asked to take his ac-
knowledgement a couple of times; once I went
to his house, I saw him write personally, then,
in my presence.

Q How many times did he write his name
in your presence? A About twice.

Q Did he write anything else? A Just his
name.

Q How long ago has that been? A About
three years ago.

Q Do you think you can carry that in your
mind three years so as to give it as your posi-
tive opinion that a certain signature is his?
A | give it as far as | can judge, your Honor;
as far as | can tell from the—

Q By “judge” you mean your opinion? A
My opinion, yes.

Q Is that what you mean? A That is my
opinion.

The Court. | suppose, taken for what it
iIs worth, we are obliged to admit it. We
are not limited to handwriting experts.
Lay witnesses are constantly testifying to
their opinion of the signature of another
person, having seen him write; but, of
course, the jury have before them%he testi-
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Tiioily néw that it was three years ago when
he saw the signature made twice, and they
may judge his testimony hy that fact.

By Mr. Mason.

Q Now, then, I ask you again, and ask you
are you ready to swear, in your opinion, that
Is the signature of Donato Fusco? A As far
as | can judge from my knowledge of his writ-
ing that is his signature.

Q AnNnd when was the last time that you ever
saw him write2 A 1913

The Court. | think as a standard of
comparison of signatures it is admissible.
Mr. Mason. | would like to have my
objection noted.
20 Said paper marked Exhibit P. 9.
The Court. That is the only purpose for
which this letter is offered, |1 presume, as

a standard for comparison of handwriting.
Mr. Cohn. Yes, sir. We would like to

have it admitted for general purposes.
The Court. That was not so understood.

.Have you any objection to the letter being
admitted for the general purposes of the

« case? | mean, subject to its relevancy. It
Y is only admitted now for the purpose of
a standard for comparison of the signature.
That is all.
Mr. Mason. | object.
The Court. The objection will be sus-
tained.
By Mr. Cohn.

*Q Who sent you to the house of Donato
Ai(o Fusco to obtain his acknowledgement to the
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execution of that agreementf A The bond
agreement?

Mr. Mason. Well, he has not been shown
the agreement.

The Court. No, he has not.

Q | show you Exhibit P. 2, and ask you
who sent you to the house of Donato Fusco to
take this acknowledgment to the execution of
this agreement? A Mr. Fusco’s son asked me
to take his acknowledgment.

Q Did you see him execute or sign, this
agreement? A | did.

Q Did you explain to him the contents of
the instrument? A | did.

Q And you took his acknowledgment? A
I did.

Cross examination by Mr. Mason.

Q@ Now, then, you had an office with young
Mr. Fusco? A 1 did.

Q You were a kind of licensee of his, weren’t
you? A | was not.

Q Well, he permitted you to have desk room
in his office, and the office of the Fusco Con-
struction Company? A | paid rent for it

Q AnNd you did services for him? A | did
some services for him, yes.

Q Now, then, do you remember when it was
you say you went to Mr. Fuscous house? A in
December, 1913.

Q In December, 1913? A As | remember
the case—or, 1912, | think it was; it is several
years ago. As | say, | take a great many
acknowledgments, and it is pretty hard for me
to tell just when.

Q {By the Court.) Can you tell by looking
at the paper? A | might, yes, your Honor.
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Oliver B. Ferris, cross.

Q (By Mr. Mason.) Can you tell in whose:
handwriting the body of the acknowledgmnet is?
A That | cannot tell, no.

Q Isn’'t that just the same handwriting as
that of James J. Fusco? A Yes, | should
think so.

Q ’'Now, then, you did not fill out the body
of the acknowledgment yourself, did you? A
I didn’t fill it out, no.

Q Now, then— A It is often done, pre-
pared that way.

Q Was this brought to you prepared? A
I think so. It was prepared at the time | took
the acknowledgment, vyes.

Q You say you saw Mr. Fusco sign twice?
A Yes.

Q You know that Mr. Fusco cannot read or

write the English language, don’'t you? A
What- say?
« Q You know Mr. Fusco cannot read the
English language, don't you? A 1 don’t know
anything about that, whether Mr. Fusco can
read it: pr not.

Q* You <know Mr. Fusco is very ignoranti-
A | know he is ignorant, but I don’'t know
whether he can read the English language or
not.

Q You know he cannot write anything except
his name, don’'t you? A | don’'t know that at
all of my own knowledge

Q Now, then, before Mr. Fusco—before you
took the acknowledgment, did you read this

contract to Mr. Fusco? A | told him what
it was.

Q Answer the question; | ask you did you
read this contract to Mr. Fusco? A | don't

think I read the whole thing, no.
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Q What part of it did you read, if anything?
A 1 simply told him what it was.

Q And what did yon tell him it was? A |
told him it was a—1 told him what it was, as |
said before.

Q What did you tell him it was? A Mr.
Mason, | cannot remember, four years ago,
what it was; | simply remember | told him
what that paper was.

Q What did you tell him it was? A How
can | keep that in my memory.

Mr. Cohn. | think the witness has an-
swered the question two or three times; |
object to it.

The Court. The objection will be over-
ruled.

Q Do you remember what you said to Mr.
Fusco? A | simply told him what that agree-
ment contained. That is all.

Q What did you tell him it contained? A
I can hardly remember four years ago just
exactly what | did say.

Q As a matter of fact you don’'t remember
what you did say, do you? A | don’t remem-
ber just what | said, no.

Q AnNnd as a matter of fact you don’'t remem-
ber if you said anything, do you? A | remem-
ber 1 told him in a general sort of way what
it was.

Q What was your general sort of way? A
Well, it is four years ago, I have taken a good
many acknowledgments, it is pretty hard to
remember exactly what the paper contained; I

don’t remember exactly what the paper contains
now.

20

30

40



64

Oliver B. Ferris, cross.

Q Was this body of the acknowledgement
filled out before you told Mr. eDonato Fusco'
what this instrument contained? A Yes.

Q It was filled out before? A It was filled
out, yes.

Q AnNnd it was all ready for your signature

10 at the time? A It was ready for my signature.

Q You did not sign that as attesting witness,
to Mr. Fusco, did you? A | simply took hi&
acknowledgment, that is all.

Q Can you tell in whose handwriting that
writing is where it says “ James J. Fusco” ? A
I don't know whose writing.

Q You don't know? A | don’t know, no.

Q You have seen James J. Fusco write his
signature very frequently, haven't >ou? A |
can't say very frequently, no.

Q You have seen James J. Fusco write his
name more than twice, haven’'t you? A | have
seen him write once or twice, a few times, |
don’t remember how often.

Q How can you remember Mr. Donato
Fusco’'s signature, and do not remember Mr.
James J. Fusco’s signature? A Because his
writing was of a peculiar nature.

Q Whose? A Donato.

N Q How long were you in James J. Fusco’s
office? A Five or six months | should imagine,
I can’t tell exactly.

Q Can you say in whose handwriting the
body of this acknowledgment is? A | can’t
say, no.

Q AnNd yet that is the body of the acknowl-
edgment to which you signed your name, isn't
it? A That is the body of the acknowledgment
to which I signed my name, yes.

Q But you cannot tell in whose handwriting?

*0 A No.
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By the Court.

Q Where did you take that acknowledgment?
A At his house.

Q Who was present besides Mr. Fusco? A
I don't remember who was present.

By Mr. Mason.

Q Did you take up this paper with you? A
I did—no, it was there when. | got there.

Q How did you come to start to answer the
guestion by saying “ I took itup”? A | didn't
say | took it up.

Q It was there when you got there? A
Yes.

Q AnNd already filled in? A Already filled
in. He acknowledged his signature there.

By the Court.

Q You mean it was signed? A It was
signed, but, he acknowledged his signature.

Q It was not signed in your presence? A
It was not actually signed in my presence.

By Mr. Mason.

Q Didn't you say just now in answer
to Mr. Cohn’s question that you saw Mr. Donato
Fusco sign this? A | don’'t think 1 did; 1
took his acknowledgment of the signature..

Q Didn't you say just now in the presence
of the jury,, in answer to Mr. Cohn’s question,
that you saw him sign this instrument? A |
said | had- seen him sign; | didn't say that
particular paper; | said | had seen him sign
two or three times.

Q You saw him sign twice? A Yes.

Q What were the other times you saw him
sign? A Prior to that; I don’t know the exact
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date; I don’'t keep a memorandum of the dif-
ferent times | take acknowledgments.

Mr. Cohn. | desire to offer in evidence
written interrogatories and answers, and |
will read the interrogatories and the an-
swers, hut | desire to have the answer to
the third interrogatory stricken out, as
irresponsive.

The Court. This is not the time to make
that motion.

Mr. Cohn. May | simply put in the an-
swers to the first two interrogatories, or
must | put them all in?

The Court. It is not necessary to put
them all in, but the other side may put in
any interrogatories and answers which re-
late to those you do introduce.

Mr. Cohn. The first interrogatory sub-
mitted by the plaintiff to the defendant, and
only answered by the defendant Donato
Fusco, the defendant the Fusco Construc-
tion Company never having answered the
interrogatories. The interrogatory is as
follows:

“ First Interrogatory. State the dates
respectively on which the plaintiff was re-
leased or discharged, from any and all
liability on the bonds given by it to the
town of Harrison on contracts A, B and

C.” Answer to the first interrogatory.
“A”—meaning, | take it, contract A—
“June 2, 1914.” *“ B, October 2, 1914.” “ C,

October 2, 1914.” Second interrogatory:
“What notice, oral or written, was given to
the.plaintiff, of the acceptance by the Town
.?20f Harrison of said contracts A, B and C.
(B) To whom was the notice given? (C)
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By whom was it given? (D) When, and
(E) W7here?” Answer to second interroga-
tory: *“ A, oral notice and written notice.
B, notice was given to Walter Cox and
Philip Riddell, and one Walter, attorney of
plaintiff. C, James J. Fusco, president of
Fusco Construction Company. D, June 2,
1914. October 2, 1914. E, Harrison, New
York, New York City, and wrote them from
Newark, N. J.”

10

| will ask the other side to produce the

following letters, one addressed to Donato
Fusco dated April 6, 1915; and all the other
letters were addressed to Fusco Construc-
tion Company. April 6, 1915; October 19,
1914; August 17, 1914; August 7, 1914; De-
cember 15, 1913; November 29, 1913, and
February 14, 1913.

Mr. Mason. | have never received any let-
ter to Donato Fusco, and do not know any-
thing about it.

(Mr. McGrlynn produces certain letters
and hands same to plaintiff’'s counsel.)

FREDERICK W. MOSER, recalled for the
plaintiff.

Direct examination by Mr. Cohn.

Q Can you explain on Exhibits P. 5, P. 6 and
P. 7 the notation “ Declined, A. S. Co?” A
That is a memorandum—

Mr. Mason. He just asked you if you
can explain it?
The Court. Answer that yes or no.

A Yes, | can.
Q Will you explain it?
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Mr. Mason. Now, | object, unless he
knows of his own personal knowledge by
whom it was put there.

The Court. Not necessarily by whom it
was put there, but if he can explain what
that notation means he can do so.

Q (By the Court) If you know of your
own knowledge; do you? A 1 do.

The Court. You may explain.
A  Why it was put there?
The Court. VYes.

A It is a memorandum stamp to show that
the American Surety Company has examined
these three risks with a view of reinsuring our
liability when we discontinued business. This
shows they have examined the risks and de-
clined to reinsure them.

Q What date? A There is no date given.

Q (By the Court) Is that your stamp or
their stamp? A That is our stamp, our mem-
orandum for our information.

Mr. Cohn. 1 have only one other wit-
ness, that is Mr. Teno, who was on the
stand yesterday, who had the two bonds,
and was to procure the third bond.

The Court. Mr. Walter is not to be re-
called?

Mr. Cohn. No, he is not to be recalled.
Mr. Teno is the only witness. And | de-
sire to put in evidence these letters, the
originals of which | have just demanded.
Letter dated August 7, 1914, sent by the
claims attorney to the Fusco Construction
Company.

Letter marked Exhibit P. 10, and read.
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Mr. Cohn. Letter dated October 19,
1914, sent to the Fusco Construction Com-
pany by A. A. W., Alfred A. Walter, the
claims attorney of the company.

(Same marked Exhibit P. 11, and read.)

Mr. Cohn. Letter dated April 6, 1915,
addressed to Donato Fusco, care of Fusco
Construction Company, 665 Broad street,
Newark, N. J., from the Title Guaranty &
Surety Company, by Cohn & Cohn, attor-
neys.

(Same marked Exhibit P. 12, and read).

Mr. Cohn. And letter sent to Donato
Fusco, Glen Ridge avenue, Glen Ridge, N.
J., dated April 6, 1915, to the same effect.

(Same marked Exhibit P. 13, and read.)

MORRIS COHN, sworn for the plaintiff.

Direct examination by Mr. Walter.

Q Are you an attorney and counsellor-at-
law? A | am.

Q Admitted to practice in the State of New
Jersey? A | have been admitted the Ilast
eighteen years; | mean, I was admitted eighteen
years ago.

Q Been practicing in the State of New Jer-
sey since that time? A Yes, sir.

Q You are the attorney for the plaintiff in
this transaction? A | am.

Q Please proceed and state What, as attor-
ney for plaintiff, you did in the prosecution of
this action? A When the matter was placed
in my hands, we first wrote to the defendant,
Donato Fusco, and also to the defendant, Fusco
Construction Company, making demand for the

¢da
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payment of the prémiumS which were due the
Title Guaranty & Surety Company, thé plain-
tiff; we then prepared the complaint, and went
over the answers which were filed by the two
defendants; we prepared formal replies; we
prepared interrogatories which were served
upon both defendants; there were several con-
ferences with the claims attorneys of the plain-
Ncw York, to inspect the bonds which had been
filed by the Title Guaranty & Surety Company;
tiff company; we went to the town of Harrison,
we, interviewed Mr. Ferris—

The Court. Is it questioned but that if
7 they are entitled to recover counsel fees,
that $150 is a reasonable- fee?

Mr. Mason. We will admit that would be
reasonable.

The Court. That is all you claim?

Witness. That is all we claim.

The Court. The amount you claim is
$150?

Witness. $150.

The Court. And it is admitted that if

you are entitled to recover at all that that
is a reasonable fee?

Mr. Mason. Yes, sir.

FRED F. TENO, recalled for the plaintiff.

Direct examination by Mr. Cohn.

Mr. Cohn. The defendant, Donato Fusco,
has admitted in his answers to the inter-
rogatories that the work under these dif-
ferent contracts, three contracts, was
finished at three different times. | can
prove that same thing by the same witness,
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if it is necessary, but I do not want to
waste the time of the Court. In other
words, Donato Fusco admits, or sets up in
his answers to the interrogatories that the
work on the contract A, B and C was not
accepted by the town of Harrison until
June 2d and October 2d.

The Court. That would only include one
year’s premiums.

Mr. Cohn. We intend to waive the
premiums for the third year, in view of the
testimony that has developed, that the work
was actually accepted, although we did not
get notice, we do not think it is fair to ask
for premiums for the third year, after the
time the work was actually accepted by the
town of Harrison; that is, we are now only
asking for premiums from December, 1913,
to December, 1914, because, under one con-
tract, the work was completed in June,
1914, and under the other two in October,
1914; and, while the application says that
they are entitled until notice is brought
home to the home office, we are not going to
stand on that part of the case; now we
want to know whether the Fusco Construc-
tion Company claims the work was done ,at
an earlier date!

The Court. The question is whether you
desire further proof than the answer of
Donato Fusco to the interrogatories as to
the date of the completion of the contract!

Mr. McGlynn. No, we do not want any
further testimony on that.

The Court. The question is whether Mr.
McGlynn, on the part of the Fusco Con-
struction Company, is willing to accept that
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* as the date of the completion of the con-
tract. Yon say you are, Mr. McGfynn?

Mr. McGlynn. Yes, sir.

Q Did you bring with you the third bond,
bond B, that you did not have with you yester-
day? A No, sir.

Q Where is that bond? A | could not
find it.

Q Did you search for it? A Yes, sir.

Q What has become of the bond? A |
don’'t know; it is mislaid somewhere.

Q Where did you get those other two bonds
from? A The town clerk. ' '

Q That is, you obtained them from the offi-
cial custody. Did you endeavor to get the third
bond from the same custody? A Yes, sir.

Q Wasn't it there? A No, sir.

Mr. Mason. That question | object to.

The Court. The question whether or not

= he was able to obtain it will be admitted.

If he made any search for it himself he may
tell. ; I

Q What search did you make to find that
bond? A Why, | went into the town clerk’s
room, and asked him to produce the same, and
searched with the supervisor, and could not
locate it.

Q {By the Court.)) Did you assist in the
search yourself? A Yes, sir.

Q {By Mr. Colin.) Did you ever see that
bond yourself? A Yes, sir.

Q Where? A At the commissioners’ room,
when | signed it.

Q Oh, you signed it? A Yes, sir; not the
bond, I signed the contract with the bond at-
tached to it.
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Q What was the date of it?

A

Objected to.
I could not exactly remember.

Mr. Mason. | object because it is not
shown application was made to the proper
custodian to produce this bond; it does not
show that this man had anything, to* do
with the custody of the bond*

The Court. It is shown it is out of the
State.

Mr. Mason. Yes, sir, but it does not
show there is any effort made to take testi-
mony out of the State, which could have
been done.

The Court. 1 have just been considering
the effect on this case, and on that proposi-
tion. First, the case of Hartman Vs.
Debar, 51 Vroom, page 250, where Judge
Minturn, writing the opinion of the Court
—and he has also written another one of
which 1 shall speak later—says, as to the
production of the contract, “ We conceive
that the rule requiring the production of
the best evidence does not apply to trans-
actions which are incidental or collateral to
the question at issue in the ease. In such
cases, and the one sub judice is an example,
evidence secondary in character cannot be
excluded on the ground that primary evi-
dence is obtainable.” Then he cites 17
Cyc. at 469, which | have read only casually.
Justice Minturn writes the opinion also in
the Court of Errors and Appeals in the
case of Breslin vs. Donnelly, in 52 Vroom at
page 691. On page 692 he says, referring
to rulings wupon similar matter, “ The
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ground upon which the rulings were made
by the learned trial court was the funda-
mental rule that the deed between the
parties contained the best evidence of the
transaction. This, of course, as to the
direct transaction between the parties, is
undoubtedly the law. But upon a collateral
inquiry, such as that involved in the present
question, the production of the documents
involved is not necessary, since they are
only incidentally involved in the main in-
quiry, and are not in issue in the case.”
I think they are a little more than in-
cidentally involved here, because, | think
before you can recover these premiums, it
is necessary to show that you entered into
these contracts. But | am inclined to think
that they are not so involved in the present
guestion as to make that strict proof neces-
sary which might be necessary if those con-
tracts were the exact contracts in con-
troversy. | would be glad to have your
views upon that, Mr. Mason.
(Mr. Mason replied.)

The Court. Mr. Mason, | want to say
that some of the questions the Court is now
about to ask Mr. Teno may be, from your
point of view, objectionable, and | want you
to feel at liberty to object to questions asked
by the Court precisely the same as though
they were asked by counsel.

By the Court.

Q How many contracts had the Fusco Con-
struction Company with the town of Harrison
in New York? A Three contracts.
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Q One minute—where the plaintiff company*
in this case was security for the faithful per-
formance of the work? A Three.

Q And they performed those contracts, did
they? A Yes, sir.

Q AIll three of them? A Yes.

Q You have produced here two of them? A
Yes, sir.

Q AnNd you say that they are two of the con-
tracts under which the work was done. That
is, they are two of the contracts—two of the
bonds—given by the plaintiff company for the
faithful performance of two of the contracts?
A Yes.

Q Now, just tell us what search you made
for the other one? A Why, | went up to see
the supervisor last night, they held a general
board meeting, and he did not have time to
come over and look over the stuff for me, and
he said, “ 1 will be there”—

Mr. Mason. Objected to.

Q Not what he said, just what you.did. A
He said, “ I will be there in the morning to meet
you, and we will search over things.” So the
town clerk said that he had -

Q Not what he said. A He said that he
had one contract—

Mr. Mason. Objected to.

Q You must not say what he said. A We
started looking for the extra bond, and contract,
and could not find it.

Q Where did you look? A Looked in the
safe and also in the desk which the commis-
sioners used.

Q And what kind of search did you make?
A Why, | don't know, we searched pretty well
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so I*turned all the papers | could possibly turn
over in their drawer. : >

Q Where did you get the two contracts from
that you produced here? A They weré hbid
by the commission for a period of time from the
last time | was in court here with them* some

10 time«g«year ago.

Q Where originally did you obtain them

from? A From the town clerk. ) f

Q And when you were’ here before did you
have the third one? A No, Sir.

Q Did your commission, the sewer commis-
sion, ever have these contracts in their posses-
sion? A Yes, sir.

Q And When they left their possession what
did you'do with them? A Turned them over

20 to the town clerk’s office.
*Q All three of them? A All three, to be
put on file:

Q And was it in the town clerk’s office you
searched for the third one? A Yes, sir. They
just moved from one place into the other, and
the things are in quite,. | suppose, not very good
file, and may be laid some place, and may turn
up later on.

Q, What had the sewer commissioners to do

30 with the construction of this work? A The
whole supervision of the work.

The Court. The contracts themselves
are made by the town of Harrison that are
e * produced here?
Mr. Cohn. Yes, sir.

Witness. They were made by the com-
missioners.

5 Q You had nothing to do, as commissioner,
Yy with the making of the contract? A Yes, sir.
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g Oh, you did make the contracts? A Yes,
sir. )

Q For the construction of the sewer? A
Yes, sir.

The Court. Let me see those contracts.
(Contracts handed ‘to the Court.)

Q The third contract which is not produced
was in what general form with reference to
these contracts which are produced?

Mr. Mason. | object to that.

The Court. The objection will be over-
ruled, and an exception noted.

An exception to this ruling is noted by
the defendant, Donato Fusco, as ground of
appeal,

A They were in the same condition as them.
Q You mean the same general form as these
you do produce? A Yes, sir.

The Court. | am inclined to permit—I
emphasize the word **permitl testimony
as to the variations in the general form
from the contract now in evidence of the
contract whieh is not produced. 1 will hear
you as to why | should not do so.

Mr. Mason. Those contracts are not in
evidence as to Donato Fusco.

The Court. 1 am going to admit them as
to Donato Fusco shortly, because | think
they should be.

Mr. Mason. They are not, as yet.

The Court. 1 will admit them now, and
an exception to that ruling may be noted.

An exception to this riding is noted by
the defendant, Donato Fusco, as ground of
appeal.

yn
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Mr. Mason. May | interrogate the wit-
ness?

The Court. You may.
By Mr. Mason,.

Q Did you tell Mr. Cohn, over a year ago,
that you did not have this third contract? A
A year ago | only had one of the contracts at
the court.

Q You only brought one a year ago? A
Yes, sir.

Q Now, then, Mr. Cohn and Mr. Walter
knew a year ago that you only brought one con-
tract, didn’'t they? A Why, I don’'t know; I
don’'t remember if they were produced or not.

Q Didn’t you talk with them about the bring-
ing of the contracts? A | did for this trial,
they called me up and asked me if | would get
them for them.

Q Did not they tell you that a year ago?
A They asked me to get records of the sewer
work, and | «did not know what records they
wanted, and | brought leaves, and one of the
contracts, and a few other articles pertaining
<to the sewer construction.

Q Didn’t you tell them that you did not have
this contract? A This time | did, yes, sir.

Q Didn’t you tell them that before? A No,
Sir.

Q When did they just move these records?
A About a year ago, | guess, or so.

Q So it is not recently that the records were
moved? A Why, not recently, no, sir.

Q Did you look for these contracts a“year
ago? A No, sir.

Q Then how was it you only brought one
contract a year ago? A A year ago we had
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the contracts in the sewer commissioners’
possession.

Q Then why didn’'t you bring all three of
them a year ago if you had them in your posses-
sion? A | wasn’t asked to bring them.

Q Why 'did you happen to bring one of
them? A Why, | just brought up different
stuff which | thought would be required; I was
asked to bring up different evidence.

Mr. Mason. | now formally object to
the admission of the testimony.

The Court. The objection will be over-
ruled.

By Mr. Cohn.

Q Do you know what the contents of the
third bond and contract were? In other words,
in what respect it differed from the other two
contracts as to date and amount? A | could
not answer that.

ALFRED A. WALTER, recalled for the plain-
tiff.

Direct examination by Mr. Cohn.

Q Did you go to the clerk’s office, and the
sewer commissioners’ office, in the town of Har-
rison, New York? A When?

Q Within the past year? A 1 did.

Q Could you tell us about what time you
went there? A Well, | think it was March or
April of this year; it was about two months
before the case was up before, and | think it
was in June before.

Q Who accompanied you? A You did.

Q (By the Court) To whose office? A
To the sewer commissioners, and town clerk of
Harrison, 'New York.
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Q (By MrKCohn.) Did you, or did you not,
see on file in either of those offices at that time
the three bonds and contracts, A, B, and (3
which are referred to in this case? A .1 did,
I saw them in the town clerk’s office, Harrison,
New York.

Q Can you tell us the date and the amount
of the contract and bond B? A | can from re-
ferring to record that I made at the time.

Q Have you that record with you? A |
have.

Q Will you refer to itf

Mr. Mason. | wish to renew my ob-
jection.

The Court. The objection will be over-
ruled, and an exception noted. In fact,
your exception will be understood as going
to all evidence relating to the contents of
bond B, without specifically being made,
upon the ground already stated.

Q In whose handwriting is the record from
which you are about to refresh your recollec-
tion? A Yours.

Q In my handwriting. Did you see me
write it? A | did.

Q Now, will you refresh your recollection
and state the date of that contract, whether it
was signed and the amount.

The Court. 1| think you have not gone
quite far enough to permit him to use this
memorandum. It was made by you.

By the Court.

Q The question is whether or not you, at
that time, verified from the bond itself the
ememorandum made by Mr. Cohn? A 1 dic-
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tated it to him, dictated it from the original bond,
and he took it down, and he redictated it, he
read it back to me. A part of this record I am
referring to is in typewriting; we had, when we
went up there, |1 believe, a copy of the bond in
guestion, that part in typewriting he checked up,
that completed it, and then we checked that up.

By Mr. Mason.

Q When did you put in this typewritten
part? A | didn't put it in; it was on this
form of copy we had on the files, when I went
there.

Q In whose handwriting is this part here?
A Mr. Cohn’s.

Q The gentleman here? A Yes, sir.

Mr. Madon. | object. | want to further
state that this shows and purports to be a
contract bond made by the Fusco Construc-
tion and the Title Guaranty Company, and
it is not signed by the Fusco Construction
Company.

The Court. Does that make any differ-
ence under that contract with them, even
though it were not signed, if they had en-
tered into bonds with the town of Harrison
for the faithful performance by the Fusco
Construction Company of the main contract
would it make any difference that the Fusco
Construction Company had not signed the
bond which the surety company sent to the
Town of Harrison?

Mr. Mason. | think it would; the bond
would be void.

The Court. It appears to be attached to
the contract which was signed by the Fusco
Construction Company.
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Mr. Mason. " But this appears to he a
joint bond which the Fusco Construction
Company were not a party to.

The Court. They never entered into it,
but 1 assume it is a bond for the faithful
performance by Fusco of the contract
which precedes it.

Mr. Mason. But the Fusco Construction
Company never joined in that bond, and,
therefore, | think it is not a bond.

The Court. You may give us the terms
of the bond, omitting, of course, those por-
tions of it which are printed.

Mr. Mason. Under the circumstances |
think this should go in evidence as a swojn
copy.

The Court. Are you willing to do that!

Mr. Mason. We are willing.

Witness. | must make one explanation.
When we examined this bond up there |
don’'t know whether the original bond was
signed by Fusco, or not, I was not inter-
ested in that—we were not, rather—we
went up there to find out whether they had

a bond executed by us. | am unable to
say—

Mr. Mason. | object to this, because it
IS not an answer to any question.

The Court. 1 think it is not improper.

Witness. | went up there to find out

whether this bond was signed by us; we
took off from the original bond on file such
facts as we believed showed our liability on
it. | did not examine the original bond to
find out whether it was signed by the Fusco
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Company, and | cannot at this time say it
was, or was not.

The Court. With that explanation are
you willing this paper should go in?

Mr. Mason. No, sir.

Mr. Cohn. In other words, we are not
responsible for the dereliction, or laches—

The Court. That is argument. We are
admitting this copy as a copy of bond B.

(Said paper marked Exhibit P. 14.))

By Mr. Cohn.

Q That contract is dated December 28th, |
think? A December 28th, the bond, 1912.
Q AnNd the amount is $35,330.

The Court. Is there any question about
the annual premium on bonds A, B, C?

Mr. Mason. We do not know anything

about them.

The Court. All right, that has not been
shown.

Mr. Cohn. | understood that was shown
by those cards. 1 did not read them to the
jury.

By the Court.

Q Was there a flat rate for such a bond in
1912? A There was.

Q What was it? A One-half of one per
cent, of the amount of the contract, not the
amount of the bond, one-half the amount of the
contract.

Q (By Mr. Cohn.) Can you tell u* what the
premium on each of those bonds was? A One-
half of one per cent, of the amount of the con-
tract.

40
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Alfred A. Walter, cross.

Q (By the Court.) That is an annual
premium, is it? A Yes, sir.

Q (By Mr: Cohn.) How are those premiums
payable? Annually in advance.

The Court. 1 suppose they are payable
in accordance with the contract which was
executed.

Q The premium on contract A, was that
$232.83 (showing witness a card)? A It was.
Q And on contract B, $353.30? A It was.
Q And on contract C, $147.30? A Correct.

Cross examination by Mr. Mason.

Q Did not different agents of the company
have authority to make different arrangements
as,to payment of premium? A Not to my
knowledge.

Q The amount of premium. that Fusco
agreed to pay you do not know of your own
knowledge? A No, | don’t think I do.

By the Court.

Q I think you said you were connected with
the company in 1912, when those contracts Were
executed? A | had nothing to do with the
execution of them.

Q No, no, but I think you said you were con-
nected with the company? A Yes, sir.

Q@ And.when you stated what the rate was
did you state that to be the rate as of April 11,
1914, when you came with the company, or was
that the rate in November and December, 19127
A That was the rate in 1912, and was also the
rate in I£fl'4, | believe, although I am not sure,
and that is the rate today.
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Q We are not interested in what the rate is
today, of course. A There is no guestion that
that was the rate then.

Praintiff Rests.

Mr. Mason. | wish to make a motion for
a non-suit, first, on what is known as Ex-
hibit A; this is the bond that is purported
to be dated December 5, 1912; the contract,
as your Honor will recall, under which they
seek to recover, is dated December 19, i912.
Your Honor will notice the contract reads,
under which they seek to recover, in tlie
beginningl it recites I1lmade between Fusco
Construction Company and Donato Fusco,”
and recites the provisions of the contract.
This, as you will see, is dated after the de-
livery of Exhibit A, or the contract A. As
to Exhibit P. 3, which is known as contract
C, I make the same motion for non-suit, on
the ground that this purports to have been
signed and sealed the 6th day of Decem-
ber, 1912, and on the further ground that
while it purports to be a contract bond,
reading “ Know all men by these presents
that we, the Fusco Construction Com-
pany” —

The Court. It does not recite the con-
tract.

Mr. Mason. Not only that, but it is not
signed or executed on behalf of the Fusco
Construction Company, and under those
circumstances, it not being a valid bond
of surety, the law is, where a bond of
surety, or any contract, purports to be made
by two or more parties, and it has never
been signed or executed by one or more of
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those parties, it is a nullity, and, therefore,
this company, in this instance, never
executed a valid bond to the Town of Harri-/
son, and, therefore, never having executed
the bond, being defective, there was no
liability on their part, no valid obligation
to the town to Harrison was ever delivered,
and, therefore, not only was it dated prior
to; the time on which this alleged contract
with Donato Fusco is stated to have been
made-—

The Court. 1 would like to have your

> authority for that proposition.

Mr. Mason. | have not a case right off-
hand, but there are several cases on that
under the heading of “ Surety” in Parker’s
Digest.

The Court. You may proceed with the
other one. | suppose you want to make the
same motion on contract B.

Mr. Mason. On contract B, known as
Exhibit P. 14, 1 think, which is alleged to be
a bond between the Fusco Construction
Company and the Title Guaranty & Surety
Company, it shows on its face, on the sworn
copy, that it was never executed by one
of the alleged parties to this agreement,
that is, the Fusco Construction Company,
the party referred to in the recital as one
of the parties to the bond. And | want to
make a further objection that all of these
alleged contract bonds recite “ Whereas the
said contractor has entered into a written
contract dated 19 , with the
said obligee, a copy of which contract is
hereto annexed,’9 and there being that de-
fect in the bond, that there is a further
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ground that all three of these agreements
are defective. | seriously urge the other
two points. And, besides, it shows by these
cards from the plaintiff's own case, that
no charge for these premiums is entered
there, and there is no evidence that those
premiums are unpaid.

The Court. Is not payment a defense?
Mr. Mason. Yes; sir.

The Court. Then must payment, or non-
payment, be shown on the plaintiff’'s case?

Mr. Mason. It must be shown that the
payment is due.

The Court. | cannot grant a non-suit on
that point. One of these bonds appears to
be signed by the Fusco Construction Com-
pany. Therefore | will deny the motion
for non-suit, and your motion will probably
come up for a motion on the direction of a
verdict at the close of the case, at which
time | will ask you to show me the authori-
ties upon which you rely for that proposi-
tion.

An exception to this ruling is noted by
the defendant, Donato Fusco, as ground of
appeal.

The Court. | suppose you also want to
move for a non-suit on the same ground, Mr.
McGlynn?

Mr. McGlynn. 1 might as well, your
Honor.

The Court. The motion will be noted on
the same ground, and denied, and an excep-
tion noted.

An exception to this ruling is noted by
the defendant, the Fusco Construction Com-
pany, as ground of appeal.
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Donato Fusco, direct.

Tile testimony of Donato Fusco, taken
-at his résidence, by direction of the Court,
4 -is read as-follows: - = <
»IEE xTiE:  f.tj; *=;
‘IDONATO FUSCO, defendant, sworn in: his
<*o\h behalf.

J i C. rvm™m r*.

(<Direct examination by Mr. Mason!

i LI Yo i * * L \ - 14
“Q Mr. Fusco, you are one of the defend-
ants in this suit? A | don’'t know.

, “Q Well,.your name is Donato Fusco, isn’t
it? A" Yes.

“Q A knit has been instituted against you
by the Title Guaranty & Surety Company, of
Scranton, Pennsylvania, to recover premiums
alleged t6-be due upon three bonds, alleged to
have been executed by the Title Guaranty &
Surety Company for the Fusco Construction
Company, and they are siting you upon a writ-
ten agreement alleged to have been signed and
executed by you, the alleged contract being Ex-
hibit P. 22 A If you find any name like that,
all right; if you find any name signed by me.

“Q | show you this Exhibit P. 2, and ask you
if that writing, ‘Donato Fusco,’” is your signa-
ture? |

“Mr. Cohn. | object, on the ground that
he has admitted in his pleadings that he
executed the instrument.

“The Court. The pleadings do aeknowl-

= edge that, but they-say that the signature

was obtained by fraud. The answer will be
recorded* however. :

“ Plaintiff's counsel prays an exception
and the same is allowed.

“A “No, sir.
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“Q Did you authorize any one to sign that
paper for you? A | never saw nobody, Mr.
Mason; | never saw nobody; | don’'t know who
this is; | never seen nothing.

“Mr. Cohn. | object to the answer.

“The Court. The answer may be re-
corded.

“ Plaintiff's counsel prays an exception
and the same is allowed.

“Q Did you authorize anybody to sign your
name there? A Nobody ever™asked me for
anything; nobody; | could sign my name on a
thousand checks; I can show my name.

“Q Can you read English? A No; that is
the only trouble; I don't read English; I don’t
write. -

“Mr. Cohn. | object to that line of
examination on the ground that his ac-
knowledgement to the execution of the in-
strument and its contents was made known
to him, and such evidence is incompetent,
irrelevant and immaterial.

“The Court. The answer may be re-
corded.

“ Plaintiff's counsel prays an exception
and the same is allowed.

“Q Do you write any English except your
name? A No; just my name, that is all; |
don’'t write English, | write Italian, not Eng-
lish.

“Q Part of this provision states ‘That on
the 19th day of December, 1912, before me per-
sonally came Donato Fusco, Montclair, New
Jersey, to me known and known to me to be
the individual described in and who executed

20

40
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Donato Fusco, direct.

the foregoing instrument, and he acknowledged
that he executed the same.” It is signed by
Oliver Bunce Ferris, attorney at law of New
Jersey. * Do you know Mr. Ferris? A | knew
Mr. Ferris when he lived in Montclair eight or
nine years ago. He came here once to see

10 Jimmie, but I never spoke to him. | have never
seen him since. He used to live in Montclair.
His father was in Elm street.

“Q Did you ever acknowledge to Oliver
Bunce Ferris that you signed and executed this
instrument? A | never saw this Ferris at all
I tell you, Mr. Mason; they never asked me.

“Q Did you ever appear before him? A
No, sir; | never saw him, | tell you; I never
been m his office since he has got it; neyer been

W ® arr’son>New York; never did.

““Q Youlare in the contracting business
yourself, are you? A Yes, twenty-five years.

“Q Did you ever know, before this suit was
instituted, that this paper was in existence? A
When the paper came up to me the night be-
fore 1 don t know, no; I don't know anything
about since they came; thfey sent me paper just
like this. That was the 19th day of December.

| saw that Ferris; | never saw them; 1 never
80 know; I never been in his office. | can write my
name. J

“Q | show you a number, of checks and. asif
you by whom were those checks signed? A |
can show you a thousand checks.

“Q | show you some checks and ask you by
whom were those checks signed? A What
checks?

“Q These papers. (Handing papers to wit-
ness-) By whom were those checks signed? A

4« They were signed by me.
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“Q All of them2 A All of them.

“Mr. Mason. | would like to offer them
in evidence.

“Mr. Cohn. No objection.

1 iBundle of nine checks marked Exhibit

D. 1
10

“Q Did Jimmie, your son, ever ask you to
sign this paper? A No, sir.

“Q Did anyone ever ask you to sign this
paper? A Nobody, Mr. Mason, mentioned
about this paper, about the bond. 1 told you
before, Jimmie went—

“Q One moment. Did you go to the office
of Messrs. Church & Harrison about putting in
a defense for you? A Yes.

“Q In this answer it states that you admit 20

the execution of this instrument, that you admit
that you signed this? A No, sir.

“Mr. Cohn. 1 object.

“Q Whom did you see at the office of
Messrs. Church & Harrison? A Mr. Harrison.

“Q Did you, at that time, tell Mr. Harrison
that you had signed this paper?

“Mr. Cohn. 1 object.
“The Court. Objection sustained. 30

“ Cross examination by Mr. Cohn.

“Q Did your son reside, or live with you,
in 1912? A He always stopped here, sleep,
that is all, but he didn't do business with me;
he did business down in 1904, until he was—
about eleven years ago he started in business
for himself.

“Q You say he only sleeps here? A That
is all.
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“Q You saw him every day? A Not every
clay; he was staying away, you know; he comes
in and out, you know; he don’t stay here steady.

“Q Did you ever go to your son’s office in
1912? A Never go; never saw his office; |
don’'t want him to keep that office.

“Q Were you ever in your son’s Jimmie
Fusco’s office? A Never been in.

“Q Ever been in the Fusco Construction
Company’s office? A 1 tell you I never know
What it is; | don't want him to keep; | tell him,
‘Here is my office, ten cents a book; why do
you want to pay $33 a month rent.’

“ Q Will *you write your name on a piece of
paper? Write it on the back of one of those
checks. A (Witness signs name.)

“Q Is that your handwriting on there
(handing another paper to.witness)? A No,
sir; not on your life.

“Mr. Cohn. 1 would like to have that
marked for identification.

[ B v \fij'v y

“ Mr. Mas*ci)tn.* No objecfion.
“ Said paper Marked Ex. A as of "pec.
8th for identification.

tf f

“Q Is that your handwriting (showing an-
other paper to witness)? A This is, yes.
“'Mr. Cohn.' 1 ask that it be marked for
identification. ' »
‘Said paper marked Ex. B as of Dec.
8th for, identification. , t * I

. “Q Are you sure this one, Exhibit A as of
December 8th, is your signature? What do you
say? A No, it is not; you can see yourself;
anybody can see.

“Q Is that your signature (showing an--
other paper to witness)? A No, sir; it is not.
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“Mr. Cohn. 1 ask that that bemarked for
identification.

“ Marked Ex. C as of Dec. 8th for identi-
fication.

“Q Did yon know that the Fusco Construc-
tion Company had a big contract for sewer
construction work in Harrison, New York, in
1912? A | just heard that they had, but I
never took any notice Or any interest; | never
been; never saw them; | never know anything;
I know they were talking about it, that is all.

“Q After you went out of the contracting
business the Fusco Construction Company was
formed, was it not? A | was not out of the
business; I am in the business now.

“Q You are still in the contracting busi-
ness? A Sure. \Y '

“Q And your son, James Fusco, is in the
contracting business as an officer of the Fusco
Construction Company? A That is what he
used to have; I don't know if he has got it flow
or not.

“Q Isn’'t the Fusco Construction Company
In existence any more? A | don't know any-
thing about it. Don’'t ask me those questions.

“Q Don't you see your son every day?
A | see my son, but I don’t talk to him; I
just let him stay here.

“Q Is your son married? A No, sir.

“Q He takes his meals at home, doesn’'t he?
A Sometimes.

“Q Don't you know whether he, or the
Fusco Construction Company, is doing any
business? A | don’t know anything about it;
I never took any interest in it; 1 never knew
anything at all about liis business.

40
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‘*Q Since when haven't you taken any in-
terest in his business? A Never at all; |
never been in it; | never had anything to do
with it since he started.

“Q Do you mean to say that in the last six or
seven years you never took any interest? A
Since eleven years, since he has been in busi-
ness, | never had anything to do with his busi-
ness. - ,

“Q Do you remember asking him anything
about his business? A | never say to him noth-
ing. He asked me. | said, ‘You keep away from
me.’

“Q Are you on bad terms with your son?
A 1 am not on no bad terms, but I am a little
bad. He stuck me on the first contract he had,;
he stuck me $7,500; Mr. Mason knows.

“Q ( By Mr. Mason.) What contract was
it that he stuck you on? A On Park place,
Newark.

“Q '{By Mr. Cohn.) How long ago was
that? A The first contract he had, eleven
years ago. He was twenty years old, going to
school, and yet he went and put in a bid for
himself, $27,000 for sewer, under Mr. Rankin.

“Q Do you know when the Fusco Con-

struction Company was formed? A | don't
know, at that time; | didn't know it was any
Fusco Construction Company; | think it was

personal, himself; I don’'t know anything at all
about this company.

“Q Did you swear to an affidavit,in Mr.
Mason’s office? A To what?

“Q In September, 1916? A For what?
Yes, 1 did.

“Q | am asking you, did you swear to that
affidavit in Mr. Mason’s office? A In 1916?

“Q September, 1916. A Yes.
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“Q What did yon swear to at that time2 A
Well, 1 swear I didn’'t have anything to do with
this bond.

“Q Is that all that you swore to at that
time? A That is all, I think; I don’t know;
I don’t remember.

“Q Did you ever receive a letter from Cohn
& Cohn, asking you to pay certain premiums?
A No sir; never had any letter from nobody.

“Q Certain premiums which were owing to
the Title Guaranty & Surety Company? A
No, sir.

“Q Did you hand this letter of Cohn &
Cohn, which was dated April 6, 1916, to your
son, James Fusco? A | don’'t know nothing
about it; he didn’'t brought it to me; he didn't
say anything to me about the letter or any-
thing.

“Q You are sure you didn't receive a let-
ter? A | am sure | didn’t have no letter, only
that first paper, about December 19, 1912. That
is all 1 know.

“By Mr. Mason.

“Q Do you mean by that paper that, was
the paper the Sheriff'brought here? A Yes,
that is all 1 got; I never had no paper before,
and never after, or nothing.”

JAMES J. FUSCO, sworn for the defendant,
the Fusco Construction Company.

Direct examination by Mr. McGlynn.

Q Mr. Fusco, you were president of the
Fusco Construction Company, December, 19127
A 1. was-. e o

Q Do you remember how you paid the pre-
mium on the bonds the Title Guaranty & Surety
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Company wrote for your company on the Har-

rison sewer contract! A | paid for them in

checks.

Q I show you a check dated December 6,

1912, on the Roseville Trust Company, Newark,

N. J., pay to the order of Ritch, Hughes Com-
10 pany $380.12, stamped *“ Paid, Roseville Trust

Company, December 10, 1912, and ask you if

that is one of the checks with which you paid

the premium on these bonds! A That is.

Mr. Cohn. We are not suing for the
premium this represents, we are suing now
only for the 1913 to 1914 premium; we do
not dispute the fact that this is paid.

Said check marked Exhibit D. 2

Y, Q | show you another check dated May 19,

“0 1913, on the Roseville Trust Company, pay to
the order of the Title Guaranty & Surety Com-
pany, $353.30, with the notation, “ Payment in
full for premium on bonds for Harrison, New
York, sewer contract,” signed “ James J. Fusco,”
and stamped “ Roseville Trust Company, paid
May 24, 1913” and endorsed “ Pay to Title
Guaranty & Surety Company, Fred C. Will-
ilams, resident manager.”

;10 (Said check handed to plaintiffs coun-
sel.)

Mr. Cohn. We object to this cheek on

the ground we are not suing for this, and

also on the ground'it is a self-serving docu-

ment.
Mr. McGlynn. | had not finished my
guestion.

Q AnNnd ask you whether you gave this cheek
to the Title Guaranty & Surety Company in
40 payment of premium! A | did.
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Q And the amount of this check, plus the
amount of the first check, amounts to exactly
the first year’s premium on all three bonds, am
I right? A Yes, sir.

Q@ When you gave this check dated May 19,
1913, to the Title Guaranty & Surety Company,
was the notation “ Payment in full,” and so
forth, on that check? A It was made right
there in the office, in the presence of Mr.
Williams.

Q Where was that office? A 84 William
Street.

Q Did you have a conversation with Mr.
Williams of the Title Guaranty & Surety Com-
pany when you gave him that check? A Quite
a lengthy one.

Mr. Cohn. | object to this evidence on
the ground it does not appear who Mr.
Williams was, or is, and on the ground
it is incompetent, irrelevant and imma-
terial.

The Court. The fact that he had a con-
versation with Mr. Williams—

Mr. Cohn. The fact that he had a con-
versation with Mr. Williams.

The Court. The question may be answered
that he had a conversation with Mr.
Williams; it may be quite improper to go
further.

Q Now, Mr. Fusco, will you explain the cir-
cumstance of giving this check, and the con-
versation with Mr. Williams at the time it was
given?

Mr. Cohn. 1 object.

The Court. 1 Sustain the objection.
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Mr. Mason. It appears from these con-
tracts offered in evidence they are all
executed and signed by the Title Guaranty
& Surety Company by Frederick D.
Williams, resident vice-president.

Mr. Cohn. | object to the check on the
ground it is a self-serving document.

The Court. The cheek has not been
offered.

Mr. Cohn. As to the conversation, if it
was made with this gentleman, | cannot ob-
ject.

The Court. No, | did not understand
that. You may state the conversation.

Q Just the conversation with reference to
this check, and the reason for the notation on it?
A  Mr. Williams summoned me down to his
office, he wanted to get the premiums on these
bonds, because | promised to pay them, half
of it in advance, and half within sixty days,
I think it was; and he stated to me at the time
that if I would pay these premiums in full, cov-
ering one year’s premiums, that if the contracts
ran over a year they would not charge anything
on the other premiums. So I went down to his
office to make the payment, and before making
the payment I had a discussion with him about
that matter, and then finally gave him that
check that is signed.

Q At that time did Mr. Williams ask you
how near the contracts were completed, and the
approximate length of time to complete? A

Well, I told him when he gave me those bonds
it would take from a year to a year and six
months. He said, “ If you pay the premiums

the first year half in advance, and half in sixty
days, if you go over a f