REAL ESTATE COMMISSION

CHAPTER 5
REAL ESTATE COMMISSION

Authority
N.J.S.A. 45:15-6.
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See: 25 N.JR. 3597(b), 25 N.J.R. 5229(a).

Executive Order No. 66(1978) Expiration Date
Chapter 5, Real Estate Commission, expires on October 15, 1998.

Chapter Historical Note

Chapter 5, Real Estate Commission; Subchapter 1, Rules and Regu-
lations, was filed and became effective prior to September 1, 1969.
Pursuant to Executive Order No. 66(1978), Chapter 5 expired on
August 2, 1983, and subsequently was adopted as new rules by R.1983
d.471, effective November 7, 1983. See: 15 N.J.R. 1343(a), 15 N.J.R.
1865(c). Pursuant to Executive Order No. 66(1978), Chapter 5 was
readopted as R.1988 d.555, effective October 28, 1988. See: 20 N.J.R.
2184(a), 20 N.J.R. 3019(a).

Subchapter 2, Organizational Rules, was adopted as R.1989 d.258,
effective April 19, 1989. See: 21 N.J.R. 1364(a). Subchapter 3,
Petitions for Rulemaking; Subchapter 4, Proceedings before the Com-
mission, and Subchapter 5, Appeals of Initial Denials of Licensing
Applications, were adopted as R.1989 d.429, effective August 21, 1989.
See: 21 NJ.R. 1315(a), 21 N.JR. 2524(a). Subchapter 6, Rules
Interpreting and Implementing the Real Estate Sales Full Disclosure
Act, NJ.S.A. 45:15-16.27 et seq., was adopted as R.1990 d.455, effec-
tive September 17, 1990. See: 22 N.J.R. 1421(a), 22 N.J.R. 2969(d).

Pursuant to Executive Order No. 66(1978), Chapter 5 was readopted
as R.1993 d.552. See: Source and Effective Date. See, also, section
annotations for specific rulemaking activity.
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SUBCHAPTER 1. RULES AND REGULATIONS

11:5-1.1 Disciplinary action; restitution

(a) Violation of any of these rules and regulations, or of
any real estate statute, shall be sufficient cause for any
disciplinary action permitted by statute.

(b) In accordance with the provisions of N.J.S.A. 45:15-9
and N.J.S.A. 45:15-17, the Commission, in appropriate cir-
cumstances, will exercise its authority to impose restitution
of moneys owed others as a condition to the issuance of a
license or to the reinstatement of a license after revocation
or suspension.

(¢) The Commission may, where the nature of the offense
so warrants, impose as a condition to any future license
restoration, the successful accomplishment of a written ex-
amination of the same type normally given to applicants for
initial licenses.

As amended, R.1977 d.392, effective October 19, 1977.
See: 9 N.IR. 438(a), 9 N.J.R. 536(b).
As amended, R.1983 d.471, effective November 7, 1983.
See: 15 N.J.R. 1343(a), 15 N.J.R. 1865(c).

Subsection (c) added.

11:5-1.2 Salesperson’s license; age requirement

(a) No salesperson’s license shall be issued to any person
who has not attained the age of 18 years.
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(b) Every applicant for licensure as a salesperson shall
present with his/her application for licensure a certificate of
satisfactory completion of a course of education in real
estate subjects at a school licensed by the Commission
pursuant to N.J.S.A. 45:15-10.1(a) and 10.4 and N.J.A.C.
11:5-1.28, unless waived by the Commission in accordance
with the provisions of N.J.S.A., 45:25-10.2,

(c) An applicant must apply for and request the issuance
of a salesperson’s license not later than one year after the
date of successful completion of the course prescribed at
N.J.A.C. 11:5-1.27. Any person who fails to apply for the
issuance of salesperson’s license within the one year period
shall be required to retake and successfully complete the
prescribed course in real estate and the examination.

(d) All applications for salesperson shall be submitted
with satisfactory evidence of a high school education or
equivalency. Satisfactory evidence shall include, but not be
limited to, a photocopy of a high school diploma or tran-
script.

(e) Every applicant shall present with his/her application
for examination evidence of satisfactory completion of a
course of education in real estate subjects prescribed under
N.J.S.A. 45:15-10.1(a) and Sections 27 and 28 of this sub-
chapter, unless waived by the Commission in accordance
with the provisions of N.J.S.A. 45:15-10.2. Holders of a
current school certificate which bears an issue date within
one year as defined by (c) above, will be permitted to take
the salesperson’s examination and secure a license, provided
said certificate is in compliance with (c) above.

(f) Subsection (e) of this regulation shall not apply to any
applicant who has obtained a waiver of educational require-
ments pursuant to N.J.S.A. 45:15-10.2.

As amended, R.1973 d.214, effective August 2, 1973.
See: 5 N.J.R. 228(f), 5 N.J.R. 316(a).
As amended, R.1974 d.307, effective November 13, 1974,
See: 6 N.J.R. 246(c), 6 N.J.R. 478(e).
As amended, R.1981 d.261, effective July 9, 1981.
See: 13 N.J.R. 306(a), 13 N.J.R. 440(c).

(b) “On or after September 1, 1967” deleted; “for licensure as a
salesman” added.

(d) added.
As amended, R.1983 d.471, effective November 7, 1983.
See: 15 N.J.R. 1343(a), 15 N.J.R. 1865(c).

“Salesman” changed to “salesperson”.
As amended, R.1984 d.218, effective June 4, 1984.
See: 16 N.J.R. 489(a), 16 N.J.R. 1352(a).

New subsections (d) through (f) added.
Amended by R.1995 d.23, effective January 17, 1995.
See: 26 N.J.R. 3111(a), 27 N.J.R. 370(a).

11:5-1.3 Qualifications for licensing; broker and broker-
salesperson '

(a) All references in this section to “brokers” shall in-
clude broker-salespersons. The experience requirement for
licensure as a broker imposed by N.J.S.A. 45:15-9 is con-
strued to require a demonstration by the applicant of their
commitment to real estate brokerage as their primary voca-
tion, as evidenced by their involvement in the real estate
brokerage business on a full-time basis.
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1. With the exception of persons licensed as brokers
in other states, all applicants for licensure as a broker
must have been continuously licensed and employed on a
full-time basis as a real estate salesperson during the
three years immediately preceding their application.
Such full-time employment shall be demonstrated by a
showing that:

i. The applicant has worked as a salesperson under
the authority of the broker(s) with whom they were
licensed for at least 40 hours per week and during the
hours of approximately 10:00 A.M. to 8:00 P.M.;

ii. Such work in (a)li above was performed during
any five days in each week of the three year period;
and

ili. If the applicant was employed in any other
occupation during the three year period, such other
employment was on a part-time basis and did not
exceed 25 hours per calendar week.

2. No applications for approval of an applicant’s expe-
rience to qualify for licensure as a broker shall be made
until an applicant:

i. Has been continuously licensed as a salesperson
for at least the three years immediately preceding such
application;

ii. Has completed the 90-hour general broker’s
prelicensure course and the two 30-hour courses re-
ferred to in N.J.A.C. 11:5-1.27(g).

(b) The Commission shall give due consideration to the
following in reviewing the experience of an applicant:

1. Evidence of having been actively involved in the
real estate brokerage business as a real estate salesperson
on a full-time basis during each year of the three year
period. Written statements by the brokers with whom the
applicant was licensed during the three year period which
certify the applicant’s activity as a salesperson while li-
censed through those brokers must be submitted.

2. Applicants and/or brokers may also be required to

submit supporting documentation relating to the closed
transactions on which the applicant received compensa-
tion as a salesperson from the broker, or to supply other
evidence of full-time activity, such as extensive involve-
ment in a specialized field of real estate brokerage.

3. In no event will an applicant whose brokerage
activity was limited to solely making referrals to other
licensees be deemed to have fulfilled the full-time, active
involvement in the brokerage business requirement for
licensure.

(c) Broker-salespersons shall meet the same qualifica-
tions as brokers, including the qualifications as set forth in
(a) and (b) above. A person licensed as a broker-salesper-
son must be employed by and act under the supervision of a
duly licensed real estate broker and shall not independently

maintain an office or escrow account. A broker-salesperson
may be authorized to serve as an office supervisor or a
branch office in accordance with the provisions of N.J.S.A.
45:15-12.

(d) Every applicant for licensure as a broker or broker-
salesperson shall present with his or her application for
licensure examination a certificate of satisfactory completion
of courses in real estate and related subjects at a school
licensed by the Commission or offered by another approved
provider pursuant to N.J.S.A. 45:15-10.1(b) and N.J.A.C.
11:5-1.27 and N.J.A.C. 11:5-1.28, unless waived by the
Commission in accordance with the provisions of N.J.S.A.
45:15-10.2 and N.J.A.C. 11:5-1.27.

(e) An applicant must pass the State broker license exam-
ination and apply for and request the issuance of a license
as a broker or broker-salesperson not later than one year
after successful completion of the 150-hour broker prelicen-
sure education requirements. Any person who fails to apply
for the issuance of a license as a broker or broker-salesper-
son within the said one year time period shall be required to
retake and successfully complete all prescribed courses and
the examination and must submit evidence of having again
fulfilled the experience requirement during the three years
immediately preceding the new application.

As amended, R.1972 d.150, effective July 27, 1972.

See: 4 N.J.R. 160(d), 4 N.J.R. 190(a).

As amended, R.1974 d.307, effective November 13, 1974.
See: 6 N.J.R. 246(c), 6 N.J.R. 478(e).

As amended, R.1981 d.261, effective July 9, 1981.

See: 13 N.J.R. 306(a), 13 N.J.R. 440(c).

Substantially amended.

As amended, R.1983 d.471, effective November 7, 1983.
See: 15 N.J.R. 1343(a), 15 N.J.R. 1865(c).

Former subsections (a) and (f) deleted, recodified, “salesman”
changed to “salesperson”. :
Amended by R.1987 d.68, effective January 20, 1987.

See: 18 N.J.R. 1782(a), 19 N.J.R. 232(a).

Deleted text in (a) “full-time during his apprenticeship as a salesper-
son” and added text “on a full ... per calendar week.”

Amended by R.1994 d.56, effective February 7, 1994 (operative July 1,

1994).

See: 25 N.J.R. 4849(b), 26 N.J.R. 798(a).

Case Notes

Real estate salesman was not authorized to sue to collect commission
to which employer may have been entitled. Harper-Lawrence, Inc. v.
United Merchants and Mfrs., Inc,, 261 N.J.Super. 554, 619 A.2d 623
(A.D.1993), certification denied 134 N.J. 478, 634 A.2d 525.

Real estate licensing law exemption for attorneys held only to
authorize attorneys to sell or rent real estate incidental to their normal
practice of law; denial of broker’s license to attorney who did not meet
statutory apprenticeship and testing requirements upheld. Spirito v.
State, New Jersey Real Estate Commission, 180 N.J.Super. 180, 434
A.2d 623 (App.Div.1981).

11:5-1.4 Qualifications for corporate, limited partnership
and general partnership licensing

(a) In interpreting N.J.S.A. 45:15-9, the following shall
apply:
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1. The Commission will hold responsible the individu-
al broker or brokers licensed to transact business in the
name and on behalf of a corporate or partnership broker
licensee in accordance with the provisions of N.J.S.A.
45:15-9 for any actions of the corporate or partnership
licensee or its agents in the pursuit of its real estate
brokerage business, which violate any of the provisions of
the real estate statutes or the regulations promulgated
thereunder.

2. Every real estate transaction in which a corporate
or partnership licensee participates as a broker shall be
under the supervision of a broker or brokers licensed to
transact business in the name and on behalf of the
corporation or partnership.

3. The broker licensed to transact business in the
name and on behalf of the corporate or partnership
licensee, in addition to ascertaining that a separate ac-
count is maintained for the funds of others coming into
the possession of the licensee, shall make certain that no
such funds of others are disbursed or utilized without his
or her express authorization and knowledge.

4. The provisions of this subsection do not apply to
persons licensed as broker-salespersons.

As amended, R.1983 d.471, effective November 7, 1983.
See: 15 N.JR. 1343(a), 15 N.J.R. 1865(c).
Subsections (a) and (c) deleted; subsection (b) recodified as (a).
Amended by R.1995 d.23, effective January 17, 1995.
See: 26 N.J.R. 3111(a), 27 N.J.R. 370(a).

11:5-1.5 Examination rules

(a) In the administration of examinations for licensure as
a real estate broker, broker-salesperson or salesperson, the
following examination rules shall apply:

1. Examinees shall not be permitted to refer to any
notes, books, or memoranda.

2. The copying of questions or making of notes for
personal use is strictly prohibited.

3. No examinee shall leave the examining room except

at the discretion of the examiner.

4. The real estate broker license and salesperson li-
cense examinations, required by N.J.S.A. 45:15-10 to be
taken and successfully passed by all applicants for a real
estate broker, broker-salesperson or salesperson license
before said license may be issued, shall be in the form of
a multiple choice examination prepared by a testing ser-
vice as designated by the Commission. Fees charged
applicants to take the real estate examinations shall be
considered service fees to be paid directly to the testing
service separate and apart from any fee required by
N.J.S.A. 45:15-9 to be paid to the Commission at the time
of the license application.
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(b) A request for an oral examination may be made if the
applicant is blind, physically handicapped making it difficult
to respond to the examination questions or if there is an
extreme language barrier. The request may be granted at
the discretion of the Real Estate Commission.

As amended, R.1972 d.168, effective August 26, 1972
See: 4 N.J.R. 160(d), 4 N.J.R. 190(a).
As amended, R.1973 d.43, effective February 5, 1973.
See: 5 N.JR. 13(b), 5 N.J.R. 86(b).
As amended, R.1973 d.306, effective October 25, 1973,
See: 5 N.J.R. 350(a), 5 N.J.R. 338(a).
As amended, R.1983 d.471, effective November 7, 1983.
See: 15 N.J.R. 1343(a), 15 N.J.R. 1865(c).

“Salesman” replaced by “salesperson”.
Amended by R.1995 d.23, effective January 17, 1995.
See: 26 N.J.R. 3111(a), 27 N.J.R. 370(a).

11:5-1.6 (Reserved)

As amended, R.1983 d.471, effective November 7, 1983.
See: 15 N.J.R. 1343(a), 15 N.J.R. 1865(c).
Rule concerning examination and failure deleted.

11:5-1.7 (Reserved)

As amended, R.1983 d.471, effective November 7, 1983.
See: 15 N.J.R. 1343(a), 15 N.J.R. 1865(c).

Rule on examination as a condition to restoration of license deleted;
reserved.

11:5-1.8 Special accounts for funds of others;
commingling

(a) Every resident real estate broker shall establish and
maintain, in an authorized financial institution in New Jer-
sey, and every reciprocally licensed Real Estate broker shall
establish and maintain in an authorized financial institution
in New Jersey or the State wherein he has a resident real
estate broker’s license, a special account or special accounts,
separate and apart from other business or personal ac-
counts, for the deposit of all moneys or others received by
the broker acting in said capacity, or as escrow agent, or as
temporary custodian, in a real estate transaction.

-(b) Every real estate broker shall file with the broker’s

application for licensure or license renewal an affidavit or
certificate setting forth the name or names of the financial
institution or institutions where said special account or
accounts have been established and shall identify any and all
account numbers. Any change in an existing account or the
establishment of any new account shall be immediately
reported to the Real Estate Commission in the form of an
affidavit or certification.

(©) In construing N.J.S.A. 45:15-17(0) the following shall
be considered to constitute commingling by a licensee:

1. Mingling the money or other property of his princi-
pals with his own;

\
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2. Failure to maintain and deposit promptly in a
special account in an authorized financial institution, sep-
arate and apart from personal or other business accounts,
all moneys received by a real estate broker acting in said
capacity, or as escrow agent, or as the temporary custodi-
an of the funds of others in a real estate transaction; or

3. Failure to promptly segregate any properties re-
ceived which are to be held for the benefit of others.

(d) Where the nature of a given real estate transaction is
such that the commissions earned by a broker in connection
with services rendered in said transaction are included
among the funds deposited to the broker’s trust account, the
portion of such funds deposited to the broker’s trust ac-
count, the portion of such funds which constitute the bro-
ker’s commission shall be promptly paid from the trust
account, with appropriate annotations to the broker’s busi-
ness records to define the amount and source of such
commissions; provided, however, that such broker shall
have been previously authorized to make such disbursement.

(e) Within the meaning of this section, the word
“promptly” means not more than five business days next
following the receipt of the money or property of another.
However, where monies are received by a licensee as pro-
vided in (c)2 above as a good faith or earnest money deposit
accompanying an offer to buy or lease property, if during
the five business day period next following the date of the
licensee’s receipt of those funds the offer is withdrawn prior
to acceptance by the offeree or is rejected with no counter-

offer made by the offeree, the licensee need not deposit

those funds into an escrow or trust account but may, upon
the request of the offerer, return them in the same form in
which they were received to the offerer. In all other cases,
the licensee must deposit such monies within five business
days of receipt. Examples of such cases include transactions
where negotiations are ongoing, or if a contract or lease is
being reviewed by an attorney, or if subsequently to the
rejection of an offer the offerer has requested the licensee
to retain the monies in the event that the offerer determines
to submit another offer on the same or a different property.

(f) The maintenance of clearly nominal amounts of the
licensee’s funds in trust accounts solely to provide continuity
in such account or to meet bank service charges shall not be
construed to be commingling.

(g) Where any law or governmental regulation compels
maintenance of a fixed amount of the funds of a licensee is
a trust account for the purpose of providing a safety factor,
the maintenance of such fixed amount shall not be con-
strued to be commingling.

As amended, R.1982 d.101, effective April 5, 1982,

See: 13 N.J.R. 302(b), 14 N.J.R. 345(b). :
New (a) and (b) added, (c) marked “Reserved”; old (a)-(e) num-

bered as (d)-(h).

As amended, R.1983 d.471, effective November 7, 1983.

See: 15 N.J.R. 1343(a), 15 N.J.R. 1865(c).

Subsections (d) through (h) recodified as (c) through (g).
Amended by R.1993 d.8, effective January 4, 1993.
See: 24 N.J.R. 3483(a), 25 N.JR. 118(a).

Exception allowed to deposit of funds entrusted to real estate broker
as escrow agent.

Case Notes

Real estate guaranty fund held liable for misconduct of broker in sale
of his own property, where purchaser relied on broker’s licensed status
in depositing money in broker’s escrow account; purchaser required to
exhaust writ of execution remedies against broker before executing
judgment against fund. Brody v. Alfieri, 179 N.J.Super. 485, 432 A.2d
567 (Ch.Div.1981).

Relationship between listing broker and selling broker under multiple
listing arrangement held not to constitute a joint venture so as to
provide a basis for holding listing broker liable for selling broker’s
defalcation. Sullivan v. Jefferson, Jefferson & Vaida, 167 N.J.Super.
282, 400 A.2d 836 (App.Div.1979).

11:5-1.9 Funds of others; safeguards

(a) No licensee shall accept funds or deposits from a
prospective purchaser without ascertaining that there have
been established by escrow, or otherwise, adequate precau-
tions to safeguard such funds or deposits where the licensee
knows, or conditions are such as to palpably give him reason
to know, any facts which would tend to reasonably create a
doubt:

1. As to the ability of the seller to perform his con-
tractual obligations; or

2. As to the ability of the seller to return such funds
or deposits in the event of the failure of a contingency
contained in a real estate contract.

(b) The provisions of subsection (a) shall not apply to a
licensee who, before accepting such funds or deposits, has
adequately informed the prospective purchaser of any risk
entailed and has secured from him a separate signed writing
in which the purchaser has acknowledged:

1. His awareness of any risk or contingency;
2. The disposition of his funds or deposits; and

3. The absence of any representations by the licensee
as to the solvency of the seller and his ability to return
such funds.

(c) Funds or deposits placed in escrow pursuant to this
regulation may be held by any person or entity legally
authorized to hold funds in that capacity, such as, but not
limited to, the real estate broker himself, lawyers or banks.

Case Notes

Real estate guaranty fund held liable for misconduct of broker in sale
of his own property, where purchaser relied on broker’s licensed status
in depositing money in broker’s escrow account; purchaser required to
exhaust writ of execution remedies against broker before executing
judgment against fund. Brody v. Alfieri, 179 N.J.Super. 485, 432 A.2d
567 (Ch.Div.1981).

Relationship between listing broker and selling broker under multiple
listing arrangement held not to constitute a joint venture so as to
provide a basis for holding listing broker liable for selling broker’s
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defalcation. Sullivan v. Jefferson, Jefferson & Vaida, 167 N.J.Super. -

282, 400 A.2d 836 (App.Div.1979).

11:5-1.10 Employment agreements; commissions;
accounting to salespersons; actions for
collection of compensation

(a) No salesperson may commence operations as such for
a broker and no broker may authorize a salesperson to act
as such on his or her behalf until a written agreement as
provided in this subsection has been signed by the broker
and salesperson. Prior to an individual’s commencement of
activity as a salesperson under the authority of a broker, the
broker and salesperson shall both sign a written agreement
which recites the terms under which the services of the
salesperson have been retained by the broker. Such terms
shall include, but need not be limited to, the following:

1. The rate of compensation to be paid to the sales-
person during his or her affiliation with the broker;

2. A promise by the broker to pay to the salesperson
his or her portion of commissions earned within 10 busi-
ness days of their receipt by the broker, or as soon
thereafter as such funds have cleared the broker’s bank;

3. The rate of compensation payable to the salesper-
son on transactions which close and, if applicable, on
renewals which occur subsequent to the termination of
the salesperson’s affiliation with the broker; and

4. A provision that any future changes to the agree-
ment will not be binding unless the changes are contained
in a writing signed by both parties.

(b) A copy of the fully executed agreement shall be
provided to the salesperson upon the commencement of his
or her affiliation with the broker, and the original thereof
shall be maintained by the broker as a business record in
accordance with N.J.A.C. 11:5-1.13.

(c) By November 19, 1989, all brokers shall have secured
such agreements with all salespersons licensed through them
on that date, which agreements shall comply in all respects
with the provisions of this section.

(d) All compensation paid to brokers shall, unless debited
from funds held in escrow in accordance with N.J.A.C.
11:5-1.8(d), be deposited into the general business account
of the broker within five business days of their receipt by the
broker.

(e) In the event that any monies due a salesperson under

the terms of the written agreement with their broker are not
paid within 10 business days of the broket’s receipt of such
funds or promptly thereafter upon their having cleared the
broker’s account, the broker shall provide to the salesperson
a complete and comprehensive written explanation of the
failure to pay such monies.
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(f) Upon the termination of the affiliation of a salesper-
son with a broker, the broker shall make a complete ac-
counting in writing of all monies due the salesperson as of
the date of termination and/or which may become due in
the future. In the event any sums so accounted for are not
in accord with the terms of the post-termination compensa-
tion clause in the written agreement between the broker and
the salesperson, the broker shall give a complete and com-
prehensive written explanation of any difference to the
salesperson with the accounting. Such accounting shall be
delivered to the salesperson not later than 30 days after
termination. -

(g) Copies of all written agreements as described in (a)
above, of all written explanations of the failure to pay
compensation due a salesperson on a timely basis as de-
scribed in (e) above, and of all accountings and written
explanations regarding compensation due a salesperson sub-
sequent to the termination of their affiliation with a broker
as described in (f) above shall be maintained by the broker,
with adequate proof of the delivery of the same to the
salesperson, for a period of six years.

(h) In situations where the Commission confirms that a
broker has complied with all of the requirements imposed
by this section, the Commission will not further investigate a
complaint alleging the non-payment of a commission by a
broker to a salesperson unless such complaint is accompa-
nied by a copy of an arbitration decision or the equivalent,
or a copy of a judgment of a court of competent jurisdiction
secured by the salesperson against the broker. Unless
appealed, the failure by a broker to pay monies awarded to
a salesperson under the terms of any such decision or
judgment within 30 days of its effective date shall subject the
broker to sanctions pursuant to N.J.S.A. 45:15-17.

(i) Broker and salesperson licensees may only bring or
maintain actions in the courts of New Jersey for the pay-
ment of compensation due them for brokerage services
performed as provided in N.J.S.A. 45:15-3.

1. The Commission interprets the language “at the
time the alleged cause of action arose” as used in N.J.S.A.
45:15-3 to mean at the time that the brokerage services
which form the basis for the alleged claim to compensa-
tion were rendered. For example, at the time when a
property was listed for sale or rental by a licensee.

2. The Commission does not interpret the language
“at the time the alleged cause or action arose” as requir-
ing that the licensee must have been actively licensed at
the time that the compensation allegedly due was to have
been paid. For example, the Commission does not con-
strue this language as requiring licensure at the time of
the renewal of a lease to enable a claimant to sue for
compensation based upon a promise, made or in effect
when the lease was originally executed, to pay additional
consideration to the claimant in the event that the lease
was renewed.
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(i) All references to “salesperson” in this section shall be
construed to also include individuals licensed as broker-
salespersons. All references to “non-payment of a commis-
sion” in this section shall be construed to include the non-
payment of other forms of compensation.

As amended, R.1976 d.254, eff. August 16, 1976.
See: 8 N.JR. 336(b), 8 N.J.R. 422(a).

As amended, R.1983 d.471, eff. November 7, 1983.
See: 15 N.J.R. 1343(a), 15 N.J.R. 1865(c).

“Salesman” replaced by “salesperson”.

Amended by R.1989 d.424, effective August 21, 1989 (operative No-

vember 19, 1989).

See: 21 N.J.R. 1308(b), 21 N.J.R. 2519(a).

Language entirely deleted and replaced with more detailed require-
ments including essential provisions which must be included in all
contracts between brokers and salespersons.

Amended by R.1994 d.57, effective February 7, 1994.
See: 25 N.J.R. 4851(a), 26 N.J.R. 799(a).

11:5-1.11 Advance fees; accounting

(a) Any broker who charges or collects an advance fee in
excess of $25.00 for services to be rendered, such as, but not
limited to advertising costs, under an advance fee agree-
ment, shall within 90 days after such charge or collection
furnish his principal with an accounting as to the use of such
moneys.

(b) Such accounting shall set forth the actual amount of
each individual expenditure, including date of insertion and
name of newspaper or periodical, and similarly detail any
other type of promotional expenditure if the funds are spent
for other than newspaper or periodical advertising.

11:5-1.12 Permanent type records to be maintained by
broker

(a) Every broker shall keep records as prescribed herein
of all funds and property of others received by him or her
for not less than six years from the date of receipt of any
such funds or property. All such funds shall be deposited
by the broker in accordance with the requirements of

N.JAC, 11:5-1.8.

1. Whenever a broker receives funds to be held in
trust in cash, a written receipt signed by the licensee to
whom the funds were paid and specifying the date,
amount, purpose and from whom those funds were re-
ceived shall be issued to the payor of the funds. A copy
of that receipt shall be retained by the broker as pre-
scribed in this section. :

(b) The records required to be kept pursuant to (a) above
shall include:

1. Written references on the checkbook stubs or
checkbook ledger pages to all deposits into and withdraw-
als from the account(s) maintained by the broker in
accordance with N.J.A.C. 11:5-1.8, which shall specifically
identify the date, amount and payor of each item deposit-
ed, the property to which the monies pertain and the
reason for their being held by the broker. Such records
shall also specify the date, amount, payee and purpose of
each disbursement. All trust or escrow account with-
drawals shall be only by authorized intrastate or interstate
bank transfer or by check payable to a named payee and
not to cash;
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2. An appropriate ledger book for all trustee accounts
or escrow accounts showing, in one location in that ledger
book for each separate trust transaction, the payor of all
funds deposited in such accounts, the date of deposit, the
names of all persons for whom the funds are or were
held, the amount of such funds, the amounts and dates of
all disbursements of such moneys, and the names of all
persons to whom such funds were disbursed. The Com-
mission will not deem a regular checkbook ledger as
sufficient to constitute an appropriate ledger book. Such
a ledger book may be maintained in a computer or similar
device, so long as it is capable of reproducing the elec-
tronically stored data on paper so as to depict the com-
plete history of all activity in each separate trust transac-
tion, and the data can be maintained in an easily accessi-
ble form for the required six year period. A regular
running balance of the individual transaction ledger
sheets shall be maintained. The total of the running
balance must agree with the control figure computed by
taking the beginning balance, adding the total of moneys
received in trust on that transaction, and deducting the
total of all moneys disbursed;

3. Copies of all records, showing that at least quarter-
ly a reconciliation has been made of the checkbook
balance, the bank statement balance and the client trust
ledger sheet balances;

4, All bank statements, cancelled checks and duplicate
deposit slips;

5. Copies of all offers, contracts of sale and sale or
rental listing agreements;

6. Copies of all leases and property management
agreements,

7. Copies of all statements to owners, sellers, purchas-
ers and tenants showing the disbursement of funds to
them or on their behalf, which statements shall identify
the property and unit, if applicable, for which the dis-
bursement was made and the reason for the disburse-
ment;

8. Copies of all bills paid for owners, sellers, purchas-
ers or tenants by the broker from escrowed funds, which
payments may only be made pursuant to written authori-
zation;

9. Copies of all records showing payments to persons
licensed with the paying broker and to cooperating bro-
kers, which records shall contain all information required
by N.JA.C. 11:5-1.8(d); and

10. Copies of all receipts issued for all security depos-
its accepted from tenants, and of checks for and letters
accompanying the release of such funds, and/or the dupli-
cate deposit slips evidencing the deposit of such funds by
the broker.
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(c) With the exception of the materials described in (d)
below, on transactions where a broker has not received the
property or funds of others, the following records shall be
maintained for six years from the earlier of the date of the
listing or property management agreement or of the con-
tract or lease:

1. Copies of all fully executed leases, contracts of sale,
property management and listing agreements;

2. Copies of bills for brokerage services rendered in
such transactions;

3. Copies of all records showing payments to persons
licensed with the paying broker and to co-operating bro-
kers; and

4. Copies of all bank statements, cancelled checks and
duplicate deposit slips pertaining to the broker’s general
business account.

(d) Unaccepted offers and expired listing agreements
during the term of which no contract of sale was executed or
no tenancy was entered into shall be maintained for six
months from the date of the offer or the expiration date of
the listing agreement.

(e) The financial books and other records as described in
(a), (b), (c) and (d) above shall be maintained in accordance
with generally accepted accounting practice. They shall be
located at the main New Jersey office of each broker or, in
situations where separate general business and/or trust or
escrow accounts are maintained at licensed branch offices,
either at that branch office or at the main office of the
broker. All such records shall be available for inspections,
checks for compliance with this section and copying by a
duly authorized representative of the New Jersey Real
- Estate Commission.

Amended by R.1989 d.425, effective August 21, 1989 (operative No-
vember 19, 1989).
See: 21 N.J.R. 1310(a), 21 N.J.R. 2520(a).
Clear specifications added regarding the type of business records
brokers are required to maintain, new (a)l, new (b)1-10, and new (c)-

(e).

11:5-1.13 Inspection of records

(a) Every licensee shall make available for inspection by
the Commission or its designated representatives all records
of transactions, books of account, instruments, documents
and forms utilized or maintained by such licensee in the
conduct of the licensed business, which may be pertinent to
the conduct of the investigation of any specific complaint.

(b) To accomplish the objectives and carry out the duties
prescribed by this Act, especially the provisions of N.J.S.A.
45:15-17, the Commission, in addition to other powers
conferred upon it by the Act, may issue subpoenas to any
person, administer an oath or affirmation to any person, and
conduct hearings in aid of any investigation or inquiry.
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(c) All files on pending and closed sale, exchange or lease
transactions, all files on listings for sales or rentals, and all
property management files shall be maintained or stored at
the offices of brokers licensed as employing brokers or
corporate or partnership brokers. Upon terminating their
employment with such a broker, and/or transferring to the
employ of another such broker, no salesperson or broker-
salesperson shall remove or cause to be removed any of the
contents of such files from the offices of the broker. The
term “files” as used herein shall be construed to mean all
transaction records required to be kept by brokers pursuant
to NJ.A.C. 11:5-1.12.

As amended, R.1983 d.471, eff. November 7, 1983.

See: 15 N.J.R. 1343(a), 15 N.J.R. 1865(c).

Language citing statute deleted in subsection (a).
Amended by R.1988 d.410, effective September 6, 1988.
See: 20 N.J.R. 883(a), 20 N.J.R. 2295(a).

Added (c).

Petition for Rulemaking: Upon termination from employment with a
broker, no salesperson or broker salesperson may remove files from
the office pertaining to sale or rental listings.

See: 23 N.J.R. 1968(e).

Public Notice: Petition to amend subsection (c).

See: 23 N.J.R. 2191(b).

Amended by R.1992 d.107, effective March 2, 1992.

See: 23 N.J.R. 3428(a), 23 N.J.R. 3739(a), 24 N.J.R. 852(b).

Meaning of “files” specified at (c).

Case Notes
Real estate licensing law exemption for attorneys held only to
authorize attorneys to sell or rent real estate incidental to their normal
practice of law; denial of broker’s license to attorney who did not meet
statutory apprenticeship and testing requirements upheld. Spirito v.
State, New Jersey Real Estate Commission, 180 N.J.Super. 180, 434
A.2d 623 (App.Div.1981).

11:5-1.14 Use of license for the benefit of others

(a) No arrangement, direct or indirect, shall be entered
into by any licensee whereby an individual licensee lends his
name or license for the benefit of another person, firm or
corporation, or whereby the provisions of the real estate
statute and rules relating to licensing are circumvented.

(b) Lending a broker’s license for the benefit of another
person, firm or corporation shall be construed as including
any arrangement whereby a broker fails to personally over-
see and direct the operations of the business of which he or
she is licensed as broker of record or employing broker.
For the purposes of this section, personal oversight and
direction of the business shall be construed as requiring the
broker to be physically present in the main office or branch
office locations of the business at least one day each week
(excluding vacations and emergencies). Communication via
telephone and/or mail alone for an extended period of time
may be considered by the Commission as evidence of pro-
hibited license lending.

(c) Nothing in this section shall be construed to limit a
broker’s responsibility to insure the adequate supervision of
all offices in accordance with the requirements of N.J.A.C.
11:5-1.18 and 1.19.

As amended, R.1982 d.101, eff. April 5, 1982.
See: 13 N.JR. 302(b), 14 N.J.R. 345(b).
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11:5-1.15

Deleted existing text of (b) and added new (b) through (b)2.
As amended, R.1983 d.471, eff. November 7, 1983.
See: 15 N.J.R. 1343(a), 15 N.J.R. 1865(c).
Amended by R.1989 d.426, effective August 21, 1989 (operative No-
vember 19, 1989).
See: 20 N.J.R. 2184(a), 20 N.J.R. 3019(a), 21 N.J.R. 1311(a), 21 NJ.R.
2522(a).
Estalgli)shqd the minimum amount of personal contact which brokers
must maintain with their offices and salespeople, deleted (b) and added
new (b) and (c).

11:5-1.15 Advertising rules

(a) Unless otherwise set forth herein, subsection (b)
through (n) below shall apply to all categories of advertising
including all publications, radio or television broadcasts,
business stationery, business cards, business and legal forms
and documents, and signs and billboards.

1. Individuals operating as sole proprietors and li-
censed as employing brokers shall conspicuously display
on the exterior of their maintained place of business their
name and the words “Licensed Real Estate Broker”.

2. Firms licensed as corporate or partnership brokers
shall conspicuously display on the exterior of their main-
tained place of business their regular business name and
the name of the individual licensed as their broker of
record and the words “Licensed Real Estate Broker”.

(b) All advertising of any licensed individual, partnership,
firm, or corporate broker shall include their regular business
name which, for the purposes of these rules, shall mean the
name in which that individual, partnership, firm or corpora-
tion is on record with the Commission as doing business as a
real estate broker. All advertising by a salesperson or
broker-salesperson shall include the name in which they are
licensed and the regular business name of the individual,
partnership, firm or corporate broker through whom they
are licensed. If such advertisements contain a reference to
the licensed status of the person placing the ad, their status
as a salesperson or broker-salesperson must be indicated
- through inclusion of a descriptive term as provided in (e)
below. A salesperson may not indicate in any advertise-
ment or otherwise that he or she is licensed as a broker-
salesperson.

(c) All advertising, with the exception of lawn signs
placed on residential properties containing four or fewer
units, shall clearly indicate after the licensee’s regular busi-
ness name that the advertising licensee is engaged in the
real estate brokerage business. Except as prescribed by
N.J.S.A. 45:15-17(j), examples of permissible language shall
include, but are not limited to, “Realtor,” “Realtist,” “real
estate broker,” “broker,” or “real estate agency”. Examples
of prohibited language when used alone shall include, but
are not limited to, “realty,” “real estate,” “land sales,” and
“land investments.” This provision shall not apply when the
word “agency” appears in the advertisement as part of the
licensee’s regular business name or when the licensee has
legal or equitable ownership of the property.

(d) No advertising, with the exception of business cards,
shall list home telephone numbers of any broker or salesper-
son, unless the advertising also contains language such as
“evenings”, “Sundays”, or “holidays”, limiting the use of the
home telephone numbers to non-office hours. Business
cards may list home telephone numbers without also con-

taining such additional language.

(e) The business card of any licensed salesperson shall
indicate that this licensee is a salesperson by the use of the
words salesperson or sales representative, or sales associate,
or where permitted by law, realtor-associate or realtist
associate. The business card of any licensed broker-sales-
person shall indicate that this licensee is a broker-salesper-
son by the use of any of the aforementioned words or by the
use of the words broker-salesperson. The business card of
any licensed broker shall indicate that this licensee is a
broker by use of the word broker or, where permitted by
law, Realtor or Realtist.

(f) Any advertising which refers to amounts of down
payment, monthly payment, or carrying charges, or which
indicates that a mortgage is obtainable (where the mortgage
referred to is not already a lien against the premises adver-
tised), shall contain the words “to a qualified buyer”.

(g) Any advertisement which sets forth amounts of down
payment, monthly payment, carrying charges, taxes or mort-
gage money obtainable shall contain appropriate qualifying
words such as “approximate” or “estimated”, which qualify-
ing words shall be clearly associated with the amounts set
forth. If such amounts are mentioned without qualification,
the broker shall maintain written proof of the validity of
these statements in the broker’s files. Such written proof
shall be maintained for a period of 12 months from the date
upon which an advertisement containing such unqualified
references shall have last appeared in any publication.

(h) With the exception of magazine or newspaper adver-
tisements published under municipality headings, any adver-
tisement for the sale, exchange or rental of real property, or
any interest therein, shall designate the geographical area
containing that property by specifying the municipality with-
in which that property is located.

(i) No licensed individual, limited or general partnership,
firm or corporation shall advertise or use any form of
application or make any inquiry which expresses directly or
indirectly any limitation, specification or discrimination as to
race, religion, creed, color, sex, affectional or sexual orienta-
tion, marital status, national origin, ancestry or as to wheth-
er a person is handicapped as that term is defined in
N.J.A.C. 11:5-1.23(h).

(i) Any use of an insignia, emblem, logo, trade name or
other form of identification in any advertising or other
public utterance, either by a single licensee or any group of
licensees, which suggests or otherwise implies common own-
ership or common management among such licensees, shall
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be prohibited except in the case of branch offices controlled
by a single broker or licensee and duly licensed as branch
offices pursuant to the provision of N.J.S.A. 45:1-1 et seq.
Nothing herein provided is intended to preclude or inhibit
the use, advertising or display of any insignia, emblem, logo
or trade name of any bona fide trade association. by any
licensee provided that such licensee is a member of such
trade association.

1. Any franchised licensee using in any advertising the
trade name of a franchisor shall include in such advertis-
ing in a manner reasonably calculated to attract the
attention of the public the franchised licensee’s regular
business name.

2. Any licensee including the franchisor using the

trade name of franchisor in any advertising shall also .

include in a manner reasonably calculated to attract the
attention of the public the following legend or a substan-
tially similar legend: “each office is independently owned
and operated”, except in the following categories of ad-
vertising:
i, “For sale” signs located on the premises of specif-
ic properties for sale;

ii. Small “spot” classified advertising by a licensee
in newspapers, magazines or other publications adver-
tising properties. A small spot classified advertisement
is defined as an advertisement which is no more than
one column wide and 20 lines long and which describes
no more than two properties; a line is defined as a
standard newspaper classified advertising line of the
newspaper, magazine or other publication in which the
advertisement is published;

iii. Business cards; and

iv. Advertising placed or distributed by offices
which are wholly owned by the franchisor, which con-
tains the office address and contains language which
identifies the office as being wholly owned or the
franchisor.

3. The intent of this subsection is to further promote
the general purpose of the Real Estate License Act of
ensuring that all individuals, firms or corporations are
clearly identifiable to the public as the licensed brokers
who are financially and otherwise responsible to the con-
suming public for their real estate brokerage activities. It
is not the intent of this subsection to limit or otherwise
inhibit the operation of branch offices as set forth in
N.J.S.A. 45:15-12 and sections 18 and 19 of this subchap-
ter, nor is it the intent of this subsection to prevent the
franchising of any group of licensees provided such fran-
chising or other association is not inconsistent with the
purpose of the Real Estate License Act as expressed
herein.

(k) Any advertising by any licensed individual, partner-
ship, firm or corporation referring generally to membership
in any real estate multiple listing service operation shall
specify the complete name of the listing service in which
membership is held, except in ‘the following categories of
advertising:

1. “For sale” signs and small “spot” classified adver-
tising of any licensee as described in (j) above;

2. Business cards;
3. All business signs.

(!) Any home warranty offer contained in any advertise-
ment shall comply with all Federal and State warranty
legislation, including the New Home Warranty and Builder’s
Registration Act, c.467, L.1977, N.J.S.A. 46:3B-1 et seq.,,
and the Magnuson-Moss Warranty Act, P.L. 93-637, 15
U.S.C. 2301 et seq. Such advertising shall specify clearly
whether the warranty is by inspection or non-inspection of
the premises, whether the warranty is mandatory, and
whether the purchaser is responsible for payment for the
warranty. No advertisement shall contain an offer for a
warranty unless a warranty may be secured for the property
being advertised.

(m) Except as herein provided, no free offering, including
the offering of a free appraisal, shall be made in any
advertisement or promotional material. “Appraisal” as
used herein is given its technical meaning as a complete
study and analysis by a specialist or expert to ascertain fair
market value using a process in which all factors that would
fix price in the market place must be considered.

1. Nothing herein shall be construed as prohibiting
the use of such words as “included” or “included in the
purchase price” in reference to items included by the
owner in the sale of any real property or interest therein.

2. Free offerings ancillary to the real estate transac-
tion process, including but not limited to offerings of
market studies, seminars, or offerings in the nature of
promotional items of token value, such as calendars or
pens, are not prohibited. A market study is not an
appraisal as herein defined.

(n) No licensee shall publish or cause to be published any
advertisement or place any sign which makes reference to
the availability of a specific property which is exclusively
listed for sale by another broker unless the licensee obtains
the prior written consent of the broker with whom the
property is exclusively listed. Such consent shall not be
given or withheld by the listing broker without the knowl-
edge of the owner.

As amended, R.1976 d.276, effective August 31, 1976.
See: 8 N.J.R. 387(a), 8 N.J.R. 482(a).

As amended, R.1977 d.84, effective March 10, 1977.
See: 9 N.J.R..91(d), 9 N.J.R. 178(a).

As amended, R.1978 d.42, effective January 31, 1978.
See: 9 N.J.R. 534(c), 10 N.J.R. 116(c).

As amended, R.1979 d.461, effective November 26, 1979.
See: 10 N.J.R. 499(a), 12 N.J.R. 44(b).

As amended, R.1980 d.52, effective January 31, 1980.
See: 12 N.J.R. 44(a), 12 NJ.R. 128(a).

As amended, R.1980 d.213, effective May 14, 1980.
See: 12 N.J.R. 44(a), 12 N.J.R. 343(a).

As amended, R.1980 d.279, effective June 26, 1980.
See: 12 N.J.R. 340(b), 12 N.J.R. 484(d).

As amended, R.1983 d.471, effective November 7, 1983.
See: 15 N.J.R. 1343(a), 15 N.J.R. 1865(c).
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11:5-1.16

Time limits on compliance deleted.

As amended, R.1986 d.91, effective April 7, 1986.
See: 17 N.J.R. 666(a), 18 N.J.R. 699(a).

(m)3.-5. deleted.

Amended by R.1987 d.69, effective January 20, 1987.
See: 18 N.LR. 1679(a), 19 N.J.R. 232(b).

Amended (d) and (e).

Petition: Notice of Action upon petition for Declaratory Ruling and/or

Rulemaking limiting the scope of Advertising Rules.

See: 19 N.J.R. 664(a), 19 N.J.R. 570(d).
Amended by R.1988 d.237, effective June 6, 1988.
See: 20 N.J.R. 497(a), 20 N.J.R. 1205(a).

Substantially amended subsection (j).

Amended by R.1989 d.447, effective August 21, 1989.
See: 21 NJ.R. 1312(a), 21 N.J.R. 2552(b).

Exempted residential lawn sign advertisement for properties of four
or fewer units, corrected spelling of realtist and added new (n) regard-
ing consent of exclusive listing broker.

Amended by R.1993 d.9, effective January 4, 1993 (operative May 4,

1993).

See: 24 N.J.R. 3484(a), 25 N.J.R. 178(b).

Requirements for signs, cards, etc. amended to show name of broker,
identified as such.

Amended by R.1994 d.266, effective June 20, 1994 (operative July 1,

1994).

See: 26 N.J.R. 729(a), 26 N.J.R. 1194(a), 26 N.J.R. 1222(a), 26 N.J.R.

2581(b).

Case Notes

New Jersey Land Sales Full Disclosure Act discriminated in its plain
effect against interstate commerce and violated dormant commerce
clause. Old Coach Development Corp., Inc. v. Tanzman, C.A.3
(N.J.)1989, 881 F.2d 1227.

Statute prohibiting real estate brokers from using promotions involv-
ing “prizes” did not deprive broker that wished to use merchandise
coupon program of property without due process. Coldwell Banker
Residential Real Estate Services, Inc. v. New Jersey Real Estate Com’n,
242 N.J.Super. 354, 576 A.2d 938 (A.D.1990).

Barring real estate broker’s merchandise coupon program pursuant
to statute was not improper regulation of competition. Coldwell
Banker Residential Real Estate Services, Inc. v. New Jersey Real Estate
Com’n, 242 N.J.Super. 354, 576 A.2d 938 (A.D.1990).

11:5-1.16 Contracts of sale, leases and listing agreements

(a) The following paragraphs specify licensees’ obli-
gations to obtain written confirmation of the intentions of,
and to deliver copies of documents to, parties to a real
estate transaction.

1. Where a licensee memorializes the terms of an
offer or counter-offer on a writing which will itself be-
come an “instrument” as defined in (a)3 below, the
licensee shall deliver to the maker of such an offer or
counter-offer a clear copy of the executed offer or coun-
ter-offer immediately upon its being signed, and initialled
if necessary as provided in this section, by the maker of
the offer or counter-offer. Any addition, deletion, or
other change in any such offer or counter-offer shall be
initialled by the party proposing such a revision and, if
accepted, by the other party to the transaction.

2. Where a licensee records the terms of an offer or
counter-offer on a writing which is not intended to be
binding upon either party, and which so states on its face,
in the event that the licensee secures the signature and/or
initials of any party on such a writing, the licensee shall
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provide to the signing and/or initialling party a clear copy
of the writing as signed and/or initialled by them.

3. As used in this subsection, the term “instrument”
means any complete and fully executed written contract of
sale, lease, option agreement, or other writing affecting an
interest in real estate, or any complete and fully executed
addendum or amendment to any such contract, lease,
option agreement or writing. The term instrument as
used in this subsection does not include listing agreements
and buyer brokerage agreements.

4. Licensees shall immediately deliver to all parties to
any fully executed instrument a clear copy with original
signatures of any such fully executed instrument. Licen-
sees shall provide their clients with a fully executed copy
of any sale or exclusive sale or rental listing contract at
the time of execution thereof.

"~ 5. Licensee-prepared revisions or additions reflected
on the instrument itself shall be initialled by all parties to
the transaction. Licensee-prepared revisions or additions
to an instrument not memorialized by changes on the
instrument itself shall be reflected on amendments or
addenda to the instrument signed by all parties to the
transaction.

i. Licensees shall immediately deliver to the party
proposing a revision or addition to an instrument a
clear copy of any proposed revised instrument initialled
by that party and a clear copy of any proposed amend-
ment or addendum signed by that party.

ii. All revisions, amendments and addenda to any
fully executed instrument which are prepared by licen-
sees must comply with New Jersey law as it pertains to
the attorney review of contract and lease documents
prepared by real estate licensees.

6. This rule is to ensure prompt communication of the
executed evidence of a transaction to all interested par-
ties.

(b) No listing agreement or contract for the sale of real
property, or any interest therein, shall contain a prescribed
or predetermined fee, commission rate, or commission
amount; nor shall any such writing contain a commission
clause or provision which suggests (such as with a small
blank space and percent sign) to a seller that the commis-
sion is a prescribed rate or amount.

(c) The commission clause or provision in all listing
agreements for the sale of one to four family dwelling units
or interest therein, or in all contracts for such sale, if there
is no listing agreement, shall contain in print larger than the
predominant size print in the writing, the language: “As
seller you have the right to individually reach an agreement
on any fee, commission, or other valuable consideration with
any broker. No fee, commission or other consideration has
been fixed by any governmental authority or by any trade
association or multiple listing service.” Nothing herein is
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intended to prohibit an individual broker from independent-
ly establishing a policy regarding the amount of fee, com-
mission or other value consideration to be charged in trans-
action by the broker.

(d) Upon request, the listing broker shall advise the seller
of the rate or amount of any commission split or distribu-
tion.

(e) All listing agreements of any licensed individual, part-
nership, firm or corporation which provide for the listing of

property with any real estate multiple listing service opera-

tion shall specify the complete name of that listing service.

(f) No licensed individual, partnership, firm or corpora-
tion shall enter into a “net listing” contract for the sale of
real property, or any interest therein. A “net listing” is
defined as an agency agreement in which a prospective
seller lists real estate for sale with an authorization to a
broker to sell at a specified net dollar return to the seller,
and which provides that the broker may retain as commis-
sion the difference between the specified dollar return to
the seller and the actual sales price.

(g) Licensees shall comply with the following provisions:

1. All contracts prepared by licensees for the sale of
residential real estate containing one to four dwelling
units and for the sale of vacant one-family lots in transac-
tions in which the licensee has a commission or fee
interest shall contain, at the top of the first page and in
print larger than the predominant size print in the writing,
the following language: '

THIS IS A LEGALLY BINDING CONTRACT THAT
WILL BECOME FINAL WITHIN THREE BUSINESS
DAYS. DURING THIS PERIOD YOU MAY CHOOSE
TO CONSULT AN ATTORNEY WHO CAN REVIEW
AND CANCEL THE CONTRACT. SEE SECTION ON
ATTORNEY REVIEW FOR DETAILS.

2. The contract shall also contain the following lan-
guage within the text of every such contract.

ATTORNEY REVIEW:
1. Study by Attorney

The Buyer or the Seller may choose to have an
attorney study this contract. If an attorney is consult-
ed, the attorney must complete his or her review of the
contract within a three-day period. This contract will
be legally binding at the end of this three-day period
unless an attorney for the Buyer or Seller reviews and
disapproves of the contract.

2. Counting the Time

You count the three days from the date of delivery of
the signed contract to the Buyer and the Seller. You
do not count Saturdays, Sundays or legal holidays. The
Buyer and the Seller may agree in writing to extend the
three-day period for attorney review.

3. Notice of Disapproval

If an attorney for the Buyer or the Seller reviews and
disapproves of this contract, the attorney must notify
the Broker(s) and the other party named in this con-
tract within the three-day period. Otherwise this con-
tract will be legally binding as written. The attorney
must send the notice of disapproval to the Broker(s) by
certified mail, by telegram, or by delivering it personal-
ly. The telegram or certified letter will be effective
upon sending. The personal delivery will be effective
upon delivery to the Broker’s office. The attorney may
but need not also inform the Broker(s) of any suggested
revisions in the contract that would make it satisfactory.

3. The contract shall also contain the names and full
addresses of all persons to whom a Notice of Disapproval
must be sent in order to be effective as provided in item
three of the Attorney Review Provision.

4. All leases prepared by licensees for a term of one
year or more for residential dwelling units in transactions
in which they have a commission or fee interest shall, at
the top of the first page and in print larger than the
predominant size print of the writing, contain the follow-
ing language:

THIS IS A LEGALLY BINDING LEASE THAT WILL
BECOME FINAL WITHIN THREE BUSINESS DAYS.
DURING THIS PERIOD YOU MAY CHOOSE TO
CONSULT AN ATTORNEY WHO CAN REVIEW AND
CANCEL THE LEASE. SEE SECTION ON ATTOR-
NEY REVIEW FOR DETAILS.

5. The lease shall also contain the following language
within the text of every such lease.

ATTORNEY REVIEW:
1. Study by Attorney

The Tenant or the Landlord may choose to have an
attorney study this lease. If an attorney is consulted,
the attorney must complete his or her review of the
lease within a three-day period. This lease will be
legally binding at the end of this three-day period
unless an attorney for the Tenant or the Landlord
reviews and disapproves of the lease.

2. Counting the Time

You count the three days from the date of delivery of
the signed lease to the Tenant and the Landlord. You
do not count Saturdays, Sundays or legal holidays. The
Tenant and the Landlord may agree in writing to
extend the three-day period for attorney review.
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3. Notice of Disapproval

If an attorney for the Tenant or the Landlord reviews
and disapproves of this lease, the attorney must notify
the Broker(s) and the other party named in the lease
within the three-day period. Otherwise this lease will
be legally binding as written. The attorney must send
the notice of disapproval to the Broker(s) by certified
mail, by telegram, or by delivering it personally. The
telegram or certified letter will be effective upon send-
ing. The personal delivery will be effective upon deliv-
ery to the Broker’s office. The attorney may but need
not also inform the Broker(s) of any suggested revisions
in the lease that would make it satisfactory.

6. The lease shall also contain the names and full
addresses of all persons to whom a Notice of Disapproval
must be sent in order to be effective, as provided in item
three of the Attorney Review Provision.

7. 'The failure of any licensee to include such language
in any such contract of sale or lease agreement prepared
by the licensee shall be construed by the Commission as
engaging in the unauthorized practice of law and shall be
considered by the Commission as conduct which demon-
strates the licensee’s unworthiness and incompetency,
thereby subjecting the licensee to sanctions pursuant to
N.J.S.A. 45:15-17(¢).

Amended by R.1977 d.84, effective March 10, 1977.
See: 9 N.J.R. 91(d), 9 N.J.R. 178(a).
Amended by R.1977 d.391, effective October 19, 1977.
See: 9 N.LR. 344(a), 9 N.J.R. 536(a).
Amended by R.1979 d.461, effective November 26, 1979.
See: 10 N.J.R. 499(a), 12 N.J.R. 44(b).
Amended by R.1980 d.51, effective January 31, 1980.
See: 12 N.J.R. 127(e).
Amended by R.1980 d.214, effective May 14, 1980.
See: 12 N.J.R. 342(d).
Amended by R.1980 d.274, effective June 19, 1980.
See: 12 N.J.R. 423(d).
Amended by R.1980 d.408, effective September 23, 1980.
See: 12 N.J.R. 340(b), 12 N.J.R. 665(c).
(c) substantially amended.
Amended by R.1980 d.409, effective September 24, 1980.
See: 12 N.J.R. 665(d).
(c) compliance date amended from November 1, 1981 to January 2,
1981.
Amended by R.1983 d.471, effective November 7, 1983,
See: 15 N.J.R. 1343(a), 15 N.J.R. 1865(c).
Time limits on compliance deleted.
Amended by R.1987 d.159, effective April 6, 1987.
See: 18 N.J.R. 1677(a), 18 N.J.R. 2112(a), 19 N.J.R. 551(a).
Added (g).
Amended by R.1987 d.359, effective September 8, 1987.
See: 19 N.J.R. 503(b), 19 N.J.R. 1646(a).
Added (h) “Agreement to Honor”.
Invalidity Annotation
NJ.AC. 11:5-1.16(h) held invalid as an intrusion upon the State
Supreme Court’s constitutional authority to regulate the practice of law.
Carmagnola v. Hann, ___ N.J.Super. __, Dkt. No. A-2211-88T2F
(App. Div. June 12, 1989).
Amended by R.1989 d.539, effective October 16, 1989.
See: 21 N.J.R. 2438(b), 21 N.J.R. 3299(a).
Subsection (h) deleted due to Appellate Court decision — N.J.Su-
per. —, Dkt. No. A-2211-88T2F (App.Div.1989).
Amended by R.1993 d.10, effective January 4, 1993