
bimoR.\11 Pr:-1T.\RD ]11, Error lo the 8!1.Pr.~me Co11rt,. 
r. on Error to the CtrcUlt Court o.f 

\Vn.Lf.\'1 C. faw1J,, the c~unty ef Jlonmouth. 

This is a writ of error, in a plea of coYenaut, brought hy t~w 
iJlaintiff against the defendant, to remo,·c _the judgment of the Cu-• 
cuit Court of the county of Monmouth, given, on the 26th October, 
1812, for the defendant, against the plaiutifl; for S328.35 clanlagcs, 
ancl $64.60 costs, and was rctnrnahle to N ovembcr term, 1842. 

The plaintiff below implcadecl the defenclaiit below in a plea of 
coYenant, iu the term of October, 18 U, for that, whereas hcrct~•· 
fore, to wit, on the 14th day of February, 1838, at Freehold, m 
the county of l\Ionmoutli, an<l within tho jurisdiction of tliiH couL:t, 
by a certain indcuturc, then anrl there made, between the said 10 
plaintiff ( of the second part), and defendant ( of the first part), one 
part of which, seale<l with the "'°al of tlw said parties, the plaintiff 
brings into court, the date whereof is the clay and year aforesaicl, 
the said defornlant <lid dcmiim, for thC': term of three years from the 
first day of April q,cn next, the hon.-;D arnl farm, late the residence 
of Samuel Pintaid, decca.sc•d, unto the plaintiff, to haYe and to 
hold, to use, ocrtipy, and to cu_joy the sanie, for the term of three 
years, with the prh'ilegc of tilling a reasouahlc proportion of the 
arable and mearlnw land, and the pr1t1lc1<e qfthe field so11tk qf //,c 
house, on zcliich tlw saill plai,>tijj' had set 01,t u pfadt orrlwrd,for the 20 
term ef ten ,1)edrs, ij" said fann 1cas uof sold b,:forc llwt time; an<l 
tltcn, aml in tlwt case, tlw .saill orchard was to be appraised, antl tlw 
equal one ha!f ef said appraisement was to be awarded to tlie said 
plaintiff'. And the plaintiff avers, that the said defendant ancl one 
William l'intard solcl an<l com·eycd the said house an,l farm, on the 
30th March, 1839, to Samuel Dorn and John Dorn; and that, in 
pursuance of the covenant by the saicl defendant entcre<l into with 
the plaintiff, as above mentioned, the said pa1ties chose and mutu-
ally agreed upon, on the 4th day ol' April, 1841, one Thomas Ar-
rowsmith and John '\V. Hoff to appraise the said peach orchard; 30 
and the sai,l Thomas Anowsmith and John '\V. Hoff dicl, on tho 
1st day of April, 1841, view and examine saicl peach orchard, and 
appraised the value thereof at $600. And tl1e said plaintiff avers, 
that afterwards, to wit, on the 24th Juno, 1841, the said defendant 
had notice of such valuation and appraiscmcnt, and was requested 
to pay him, the saicl plaintiff, $300, hcing one half of tho said ap-
praisement; but the said defen<lant refused, and still does refuse, 
to pay him, the said plaintiff; the said sum of $300; wherefore the 
said plaintiff saith, that he is injured, and hath sustained damage to 
the amount of $600; an<l thereupon he brings his suit, &c. 40 

The defendant pleaded-
1. lYon est factum and issue. 
2. That the defendant did not sell ancl convey the one half of tlw 
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peach orchard, in the ::.aid irnlenture mu11tiuncd, bel011giug to the 
said plaintiff, but in the articles of agreement, made between the 
said defendant and "\Villiam Pintard, of the one part, and Samuel 
Dorn, of the other part, under their respective hands and seals, 
bearing date 1st J\Iarch, 1839, for the sale and conveyance of the 
said farm, the right of' the said plaintiff' to tlw said peach orchard, 
which he held by virtue of the indenture in the said declaration 
mentioned, was excepted and reserved thereout; and afterwards, 
to wit, the said Samuel Dorn, by his article of agreement, made to 

10 and with the said defendant, and under their respective hands and 
seals, bearing date the said 1st day of March, 1839, did agree that 
he would not himself, nor suffer any other person, at any time, to 
disturb, molest, or hinder the said plaintiff from pursuing his law-
ful business on the said farm, in all its various branches, that was-
granted to him in the before n1cntioned indenture, in the said de-
claration mentioned, of which the said plaintiff hacl notice; and this 
the said defendant is ready to verify, &c., wherefore, &c. 

3-. That she, the defendant, hath always since the making of the 
said in'denturc, in the said declaration mentioned, hitherto well and 

20 truly observed, performed, fulfilled and kept all and singular the 
covenants and: agreements, in the said indenture mentioned, on her 
part and behalf to be folfilled, performed, and kept, according to 
the true intent and meaning thereof; and of this she puts herself 
upon the country, ancl the plaintiff likewise, &c. 

4. That the farm whereon the said peach orchard, in the sai,t 
indenture mentioned, was planted, was not sold by the said defend~ 
ant and the said "\\Tilliam Pintard, or any other person, to the said 
Samuel Dorn and John Dorn, or any other person, so as to pre~ 
vent the said plaintiff from having and enjoying the privilege of the· 

30 field south of the house, on which the said plaintiff had set out a 
peach orchard, for the term of ten years, as in the said indenture, 
in the said declaration mentioned, is provided for; and of this she, 
the said defendant, puts herself upon the country, &c., si,niliter. 

5. That the said defendant did not choose the said Thomas Ar-
rnwsmith and John W. Hoff to appraise the said peach orchard; 
and of this she puts herself upon the country, &c., and the plaintiff 
likewise, &c. 

6. That the said Thomas Arrowsmith and John \V. Hoff did 
1wt at any time make any appraisement of the value of the said 

,10 peach orchard, in the said indenture mentioned; and of this she 
puts herself upon the country, and the plaintiff likewise, &c. 

The plaintiff filed a general demurrer to the second and fourth 
pleas, and there was a joinder in demurrer. 

In July tenn, 1842, the Circuit Court gave judgment in favour 
of the demunant, and overruled the said second and fourth pleas. 

The issues of fact were tried before the Circuit Court, held by 
James S. Nevius, esquire, in the term of October, 1842; a verdi<:_~ 
was rendered for the plaintiff, and his damages assessed at $328.3v, 
for which, and $64,60, costs, judgment was rendered on the lStl, 

~O October, 1842. 



011 the trial, Ucfure the Honourable James::;. Ne,ius, C'5'.JUire, 
the defontlant prayed tltree bills of ex'."'ptions.. . . 

The first bill sets forth, that tl,c said plarntdf, m support of the 
i.s;sucs joined on his part, caHed _J olrn Pint?nl, who, _on_ l!is oath, 
proved the due execution of the mdenture, m the plamt1ff s decla-
ration mentioned, and the same was produced arnl r<:'nd, as follows: 
'' Know all men by these presents, that I, ~cborah .Pintard, of the_ 
township of Shrewsbury, in the county of J\lonm?uth, an<l state of 
Now Jersey, liaYe this 14th February, 1838, demised and to farm 
]et, for tl1e term of three years from the first of April next, the ho~~e 10 
and form ]ate the residence of Samuel Pintar-cl, deceased, unto \\ 1l-
1iam C. Irwin, to liave and to hold, use, occupy, and enjoy the same 
for the term of three years, with the privilege of til1ing a reason-
able proportion of the arable land and meadow land, and tlie pri-
vilco-o of tho field south of the house, on which the said \Vi1liam 
maJ Ret out a peach orchard for the term of ten years, if the said 
farm is not sold before that time; and then, and in that -case, the 
said orch:ml is to he appraised, ancl the equal one half of said ap-
praisemcnt is to be awarded to the said \Y'illiam C. Irwi11; and se-
Yf'll cows OYer three years old, hvo two years old, one of one year 20 
olcl. and three sheep, ·which iR to he returned at the expiration of 
the Rnid term, equal in quantit,v and quality, and firc,vood sufficient 
!iir honf.lr use for his family, for tlic consideration herein after ex-
pn•:-.;srd, exec-pt the three upper rooms in th0 wrRt Prnl of the 
hon~r; in consideration whereof: tlif' said \Villi am C. Invin is to 
(lc1iYf'r to the Raid Deborah Pintanl, her hf'irs or aRsigns, the ont• 
('qutil half of all thA grain that ii::; rai1--ccl on Raid farm, aftrr it i:-i 
gathered or threshed; also, the equal one half of the increaRe of 
the cattle aml sheep, arnl. the oqual one half of the butter, and the 
rcgctaules of e,·ery kind, and the equal one half of the fruit, after 30 
it is gathered and fit for market; and to put up aU the fonces, and 
keep them in good repair, and to keep two hogs, from the first of 
April to the first of N ovcmbcr, in each succC'ssive year; and is to 
find the oqual one ha!£ part of all kinds of seeJ, and to pay the road 
tax.-In witness whereof, the parties have hereunto set their hands 
and seals, the day and year aboye written. 

\l'itness present, 
Joltn Pintarrl." 

DEBORAH PJ'l''r.\RD, [1,. !-i.) 
\V,1. C. Imn:<, [r,. s.] 

The plaintiff, in further support of the is::;ucs on l1ls part, ofll·rcd 4 O 
in C\'idencc the, certified copy of the reconl of a c1C'ed from Debo~ 
rah Pi11tard and \Vi11iam Pintard, exccntorn of tl1e lm;t will and 
testament of Samuel PintanJ, deceased, to ~amucl Don1 nnd John 
Dorn, dated 30th 1\larch, 1839, prout same, rirnl he proYcd by 
Thomas Arrowsmith, on his oath, as follows: [ rC'rcin•d a note 
from l\Ir~. Pintard [the defenclant), requesting me and )fr. I-Ioff to 
come and make the appraisement; and hci11« ishown a 1,olc in w1i• 
ting, signed Dehorah Pintard, savs, this is th7\ note I rccciYe<l · and 
it being-aclmitted that the defend;nt's narnf", tlwrctn affixe<l, w;::. her 
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proper handwriting, tho same was offorcd, and read in C\'i<lencP, to 
wlt: "1lr. Tl10mas .ArrowAmith,-Nir, :J\Ir. Irwin and myself 1iaro 
made choice of you aud l\Ir. Hoff to apprnisr the pend~ orchard, 
set out by l\1r. Irwin on the farm where lw 11oy,· 1ircs. \\~ill you 
he so good as to attend as one of the appraisers, and oblige your~,-
DEnOHAH P1N'l'Ann." I recei,,ed this note on the first day of Aprit 
18H, J\Ir. Hof!' made the appraisement with me; I drew tl,e 
award, it it:i <lated the first <lay of April; v,;c viewed the orchnrd; 
un that llay l\lr. Irwin moved, which was the fir:-;t clay of April} 

10 1S4lr arnl agreed that it was worth ~600; I hare nut sccJJ ]\fr;-;. 
Piutanl siucc that time. On cross-examination he fll.rthcr certifled; 
]\fr. Irwin was t}1erc, seeing about; l\Irs ~ Pintan] was 11ot tln'n';. 
110 11oticc was given her of tl10 time of the appraisemcut, that l 
know of; 1\lr. ln\'in was busily eugage,1 in mowing on that day, 
arnJ I think no 01Ie was with us at the orchard; no ouc atternlctl 
Oil the behalf of Mn. Pintard. The note was liandcil to me Lv 
!\Ir. Irwin, I think tho c,·c11ing before; l\lr. I-Ioff was with him ;t 
the time; we were not sworn. There arc a number of l\Ir. Hoff~ 
in l\Iiddletown. I do not recollect that l\Jr. Irwin was in the 

20 orchard at all; he might ha YO been. The pouch orchard was four 
years olc) that spring, jndglng from tlie size of the trees; we csti• 
mated what was the ,·alue of tlio orchard at tl1at time, an<l not 
what its value was at the time of the sale of the farm; in the on1i• 
nary course it would bear that year. I do not know that any no~ 
tice of the awart1 was giYCH tu 1\irs. Fiutar<l; tlw award was not 
n-i.alle the first of' April; it was dra,vu up and signed by us, at my 
house, two or three c.lays after, or perhaps the next day. The 
plaintiff again called John Pinta rd, wl10 further testified, as follows, 
.i\Irs . . Pintarcl requested me tO write the 110tc to l\Ir. Arrowsmit11, 

30 and I wrote it; J olm 'vV, Hoff was present at the time, and I was 
under the impression that lie was the person intended. On cross· 
examination, he further said, that he did not hear l\Irs. PintarJ men· 
lion him. 

The plaintiff then called Joltn lV. 1-Iojj; ,dw testified as follows, 
I was present when the note was written; l\.lrs. Pintanl requested 
me to serYe as arbitrator- in this case; I was there, and she wanted 
!o know if I would sen'e as one of the arbitrators; I objecte<l; tihc 
?nJ l\Ir. lnvin, Uoth, insisted on my serving., and I ugree<l to Llo so; 
lt was on the Inst <ln.y of l\Iarc11, 1841, and ,ve were to meet tf10 

40 next (lay and visit the ordwnl, so understood nt tlic time, and iM 
prPsc11cc of )Irs. Pi11t.:m;l. ,,.,. c met and Yiewetl, hut did not make au 
:~ward that day. There was no one prc::;eut 0:1 the part of l\Ir. 
lrwiu; t10 0110 present but ourse]ycs. On cros.'H'.ramiuation, he, 
further sai<l, )Ir. Arrowsmitl1 ha<l not COHS(>lltcd to sCT\'C w11t•J1 we 
·were .it :\lr:-;. Pintanl's; there was no particufar arrn'(•mrnt, 1lwt ,.,.f} 

should meet on the first of ..:\.pril; I hcanl tl~ same en•11i11g, 
coming ftom l\lrs. Pintanl's, that l\Ir. Arrowsmith cou.-;,:nlr~l to 
sC'rn~; I <lid not scud notice to l\Irs. Pintan1; ··we were 11ot J.;VYorn; 
l\In,. Piutard was 11ot the1'e, Hor any one for lier. There were S 

50 o~· flOO tr('"°J.;, JK'rlrnps a ,0().0; wr- hacl no ,,y;,ft"JH'<' of thfi>. ro~r nf 
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the trees· we estimated their Yaluo at that timP, nrnl not nt the 
time the farm was sold, in 1839. It was the rc<1ncst of h~th partil'.:; 
that we met next mornincr, and to carry the 11oto to ~fo.1or .Arrow-
smith on our return horn; that night. The plaintiff furtl1cr callc•<l 
Cltarles Bennett, who testified, that he went with l\Ir. Irwin to 
:Mrs. Pintard's, the latter part of June, l 841; he asked_ her ~fit ,vas 
convenient for her to pay him the rno11cy that was coming ior those 
peach trees; she asked him, if he did not think that the apprnise-
mcnt was rather high; he said, that they lrnd agreed to lcnyc 1t to 
men, and be wonld have to abide by it, if it had been only a small 10 
gnm (naming it); he had the papers with liim; she ~aid she did 11ot 
think it any more than right that he ~houl<l have tho monry; but 
thought that 1\Ir. Dorn ought to pay it, 

T'he plaintiff then further offered to read in cvidc11cc a certain 
paper w1·iting purporting to be an award, and signed hy Tho1:ias 
Arrowsmith and John "\V. Hoff (the execution of the same harn1g 
been first duly proved), lvhich is in the words an<l figures follow-
ing: "We, the subscribers, being- chosen anc.l mutua11y agreed 
upon, by Deborah Pintarcl and "\Yilliam C. Irwin, to appraise and 
fix a valuation on a certain peach m·clrnnl, on a farm late the pro- 20 
pe1ty of Samuel Pintard, esquire, of 1\Iiddletowu, deceased, n_gree-
ably to the conditions of a certain lease heretofore made and en-
tered into, dated February, 1838, betwec11 the said Dehoroh Pi11-
tard and said William C. Irwin, proceeclod, on tho first da,· of 
April, 18111, to view and examine the soid orchard; nm1, after 
Yiewing and examining the same, we were induced to believe iL to 
he worth the sum of six hundred dollars, and so we I'eport. 

T110MA~ AnRow~,nTn, 
JOHN \V. HOFF." 

To which sai<l paper writing, or awar<l, the said drfendant, hy 30 
her couusel, <li<l then and there object and except, an<l did insist 
that the same was not competent an<l legal evi<leuce for tl1e said 
pluintiffin support of the said issues joineJ, or either of them: 
whereupon the sai<l plaintiff, hy his counsel, did tl1en and there in-
sist that the same was competent and legal, and di<l pray the Raid 
court to allow the same to be reacl in evideJJcc to the saitl jury. 
AlHl the said court c.lid then and there clelh·er itR opiuion, tlint tho 
~mi<l papor writing, or awar<l, was competent aml lawfol p\·idc11rC', 
on the part of the plaintiff in the saill cnsc. To wl1ich opi11iou tlif' 
,lcfoll(lnnt cxccptcc.l; and the judge scaled iiPr hill of P:\.CL'ptions 011 40 
tho 2Gth October, 1842 . 

. Auel the sa~<l. plaintiff, 1,aviug rend in rvi(lrnec to tlic jury tlie 
sui<l paper wntrng, or award, so a<lmi1tc<l liy tlu~ conrt as afon•-
Raid, to bo competent arn11egal cvidP1rcc, awf lll'dnriu~ that lu~ hacl 
no further c,·idcnce to oflCr, rested his cuu:-;e: whl're11po11 the :-ai<l 
defendant, hy lier counsel, did then and 1l1erc irn:;ist tlint tl:e eYi-
dcnce so oHCrcd by the plaintifl: a~ aforcsni<l, was insuflici<'nt, in 
fact or in law, to entitle tlic said plaintiff lo a Yl'nlirt, and di(l tl1t•ii 
and there move the <'fmrt, that th<' pfaiutiff !-:lioul1l lw nlllc1l. .1\i11l 
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tl1r-saill plaintifl: Ly his counsel, then an<l there insisting that the 
~ame was sufficient to entitle the said plaintiff to a verdict, the said 
court did then and there decree and deliver its opinion, that the 
e,·idencc of th<' said p1aintiff was sufficient, in fact and in law, to 
entitle the said plaintiff to a rnrdict. To which the defendant, by 
her counsel, did except; and the judge sealed her hill of exceptions 
26th October, 18,12. 

And thereupon the said <lefenclant, by her counsel, did then and 
there offer and propose to prove and gh·e in evidence, by legal 

l O and competent evidence in support of the issues joined on her part, 
the several matters and facts fo1lowing, tu wit: "First, that the 
original uumber of trees set out in the said peach orchard did not 
exceed one thousand trees; that they were worth, at the time of 
scttillg them out, about three cents a tree, and that the expense of 
setting them out "·as about the sum of $10. 8econdly, the va1ue 
of the trees, at the time of the sale of the property in 1839; also, 
that at the time of the Yaluation and appraiscment, aforesaid, 200 
of said trees wrre, from disease, tota11y valueless, and that the resi• 
due of the samr were at the same time affected with a disease, 

20 which must in a :..hort time ineYitably destroy them; and that they 
soon after <lied, without e\"er haYing produced any fruit." To each 
and all of which said matters and facts there offered, the said plain-
1ifl; by his counsel, did except and object, and did then and there 
lnRist before the said Court, that the said matters and facts were 
not, nor were any of them, competent or legal evidence, and of 
1hat opinion was the court, and accordingly oYerruled said eYi• 
clencc so offered. To which opinion of the court, the defendant, by 
her counsel, excepted; and the judge sealed her bill of exceptions, 
according to law, tho 26th October, 1842. 

30 The defendant brought her writ of error in this case, directed to 
the Circuit Court, returnable in the Supreme Court, in the term of 
November, 18-12; and the judgment and proceedings were re· 
moved accordingly. 

The defendant below, now plaintiff in error, assigned her errors 
in the said Supreme Court. 

1. That the paper writing, or appraisement, signed by Thomas 
Arrowsmith and John \V, Hoff, wae admitted by the said judge 
Nevius, on the trial. 

2. That the sai<ljudge refused to nonsuit the plaintiff below . 
. lQ 3. That the judge overruled the eYidcnce offered by the defend-

ant below. 
4. That jn<lgmcnt was gi,·en on the demurrer for the plaintiff 

helow, when judgment should have been girnn for the defendant 
below. 

5. That judgment was ~iven for the plaintiff below, when it 
ought to have beeu giYen for the defendant below; and there was 
joinder in error. 

In January term, 1846, the judgment of the court below was 
affirmed, with C<~sts. 

50 The wri_t of errnr in the case was brought returnable to January 
term, 1S46, by the defendant below . 
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The defendant below, the plaintiff in error, assigned her enors 
in this court: 

1. That judgment was given hy the Circuit Court, on the de-
·nrnrrer, for the plaintiff below, overruling the second and fourth 
pleas of the defendant below, whereas judgment ought to have 
been given for her, the defendant, on said demurrer'. 

2. That the judge who tried the cause erred in admitting the 
aforesaid paper writing, or appraisemont, signed by Thomas Ar-
rowsmith and J olm vV. Hoff, to be read in evidence by the plain-
tiff below. 10 

3. The judge crrrnl in refusing to nonsuit the plaintiff below. 
4. Tho judge erred in overmling the evidence offered by the 

defendant 'below. 
5. Judgment was given in the Circuit Court for the plaintiff be-

low, and the cause was affirmed in the Supreme Court, when judcr-
ment ought to have been given in each court for the defendant. 0 

The plaintiff below joined in error. 

GARRET D. WALL, 
Attorney ef Plaintiff in Error. 

JOS. COMBES, 
Attorney ef Defendant in Ermr. 
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