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NOTICE AND GROUNDS OF APPEAL. 

Filed July 3, 1928. 

NeW Jersey Supreme Court 

NATHAN w EINSTEIN' 
Plaintiff, 

vs. 
JOSEPH A. KLITCH, 

Defendant. 

Action, 
at Law. 
Notice and 
Grounds of 
-Appeal. 

To the defendant, or John J. Breslin, Jr., his 
attorney: 

10 

TAKE NoTICE that the plaintiff appeals to the 20 

New Jersey Court of Errors and Appeals from 
the whole of the judgment entered in this cause, 
on the following grounds : 

1. The Court refused to grant plaintiff's mo-
tion to strike out all the testimony that did not 
ref er to the complaint, and also on the question 
of the acting on the advice of counsel. 

2. The Court refused to grant plaintiff's mo-
tion for a directed verdict as to $550. 30 

3. The Court allowed defendant to amend his 
answer, without any request therefor by defend-
ant and without specifically setting out the 
amendment. 

4. The Court directed a verdict for defendant, 
without any request there£ or by defendant. 

5. The Court directed a verdict for defendant 
on the ground defendant acted on the advice of 
an attorney. 

CORN & SILVERMAN, 40 
Attorneys of Plaintiff-Appellant. 
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JUDGMENT RECORD. 

NEW JERSEY SUPREME COURT. 

NATHAN w EINSTEIN' 
Plaintiff, 

vs. 

JOSEPH A. KLITCH, 

Defendant. 

Judgment 
R€cord. 

Action 
at Law. 

On Postea. 

Judgment for 
Defendant. 
John J. 
Breslin, Jr., 
Attorney. 

Joseph A. Klitch, the def er1dant in this cause, 
was s11mmoned to answer unto Nathan Wein-
stein, the plaintiff therein, in_ an actio11 at law 
upon the following complaint: 

(Summons issued April 20, 1927.) 

Plaintiff, residing in the City of Newark, 
County of Essex and State of New Jersey, says 
that: 

1. On December 16, 1925, at the Borough of 
North _ Arlington in the County of Berg·en and 
State of New Jersey, defendant made a com-
plaint of false pretenses in due form to Kingston 
S. Bennett, Recorder of said Borough, thereby 
charging plaintiff with receivi11g a large amount 
of. cement blocks, valued at three hundred sixty-
nine dollars and ninety cents ($369.90), with in-
tent to defraud and cheat the defendant; and the 
said Recorder, at the request of defendant, is-

I 
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sued a warrant in due form upon said complaint 
for the arrest of plaintiff. 

2. Thereafter plaintiff was arrested upon said 
warrant and brought before said Kingston S. 
Bennett, as Recorder afore said, and iI1 conse-
quence of the false testimony of the defendant, 
then and there giv~n in support of said charge, 
plaintiff was bound over under bail of one thou-
sa11d dollars ($1,000) to the next term of the 
Court of Quarter Sessions of Bergen County, to 
await action of the Grand Jury upon said charge. 

3. The Grand Jury found no indictment 
against plaintiff upon said charge and plaintiff 
and his bail were duly discharged from their 
recognizance on June 29, 1926. 

4. Said charge was in fact false. 
5. Defendant made said charge from motives 

of malice. 
6. There was no reasonable or probable cause 

. for said prosecution. 
7. Plaintiff is, a11d for eleven years last past 

l1as been a builder and real estate operator. 
8. Said prosecutio11 has injured plaintiff in 

10 

20 

l1is busi11ess an_d has caused many persons to 
cease from trading with_ him a11d extend to him 
credit in ]1is building a:µd real estate operations. 30 
It l1as i11jured his reputation and cost him five 
l1undred and fifty dollars ($550) in conducti11g, 
upon his side, the exami11ation of said charge 
before said Recorder. It has caused him great 
mental a11guish and suffering. 

Plaintiff demands fifty tl1ousa11d dollars 
000) damag ·es. 

( ffi50 -
4 ' 

CORN & SILVERMAN, 
Attorneys of Plaintiff. 

(Filed April 3.0, 1927.) 40 
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Ansiver. 

The def endant,
1 

residing in the Borough of 
North Arlington, County of Bergen and State of 
New Jersey, answering says: 

1. He denies the truth of the allegations con-
tained in said complaint. / 

The defendant further answering says: 
1. That on the 16th day of December, 1925, 

the plaintiff was indebted to the defendant in 
the sum of three hundred and sixty-nine dollars 
and ninety cents ($369.90) for certain cement 
blocks delivered to the plaintiff at the request of 
tl1 e plain tiff. 

2. That the defendant recovered a judgment 
in the 1\tiontclair District Court in the above-men-

.20 tioned sum, which judgment was subsequently 
docketed in the Bergen County Court of Com-
mon Pleas. 

3. At the time the said cement blocks were 
supplied to the plaintiff by the defendant the 
plaintiff falsely and illegally represented to the 
defendant that the plaintiff was the owner of the 
premises in North Arlington, on which premises 
the cement blocks were used. 

30 4. As the result of the false representation 

40 

the defendant did supply and delivered the said 
cement blocks to the plaintiff. 

5. That the complaint made against the plain-
tiff was made in good faith and upon probable 
cause. 

JOHN J. BRESLIN, JR., 
Attorney for · Defendant. 

{Filed May 13, 1927.) 
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Reply--V er diet. 

Plaintiff, replying to the . defendant's answer, 
says that: 

1. He joins issue on the answer. 

2'- He admits paragraphs 1 and 2 of the fur-
ther answer. 

3. He denies paragraphs 3, 4 and 5 of the lO 
further a11swer. 

CORN & SILVERMAN, 
Attorneys · of Plaintiff. 

(Filed May 13, 1927.) 

This case was tried before the Honorable Wil-
liam A. Smith in the Essex Circuit Court on 
March 27, 1928, -to whom the same was referred 20 
for trial. 

By direction of the Court, a verdict was en-
tered in favor of the defendant. 

Whereupon it is adjud .ged that the complaint 
of the plaintiff be dismissed and that the de-
fendant, Joseph A. I{Iitch, do recover of the said 

plaintiff, Na than Weinstein, his 
Costs $51.50.. costs, which have been taxed at 

30 the sum of fifty-one dollars and 
fifty cents. 

J udgme11t e11tered March 31, 1928. 

WM. S. G UMMERE, 
C. J. 

40 
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TESTIMONY. 

NEW JERSEY SUPREME COURT. 

ESSEX COUNTY. 

NATHAN WEINSTEIN 

vs. 
JOSEPH A. KLITCH. 

/4 Tuesday, Marcl1 27, 1928. 

Action 
at Law. 

Before Hon. William A. Smith, J., and a jury. 

For the plaintiff appear Corn & Silverman (by 
20 Joseph J Corn). 

For the defendant appears John J. Breslin, Jr. 

Counsel co11sent to proceed with eleven j11rors. 

(The jury is sworn.) 

Mr. ·corn: It is admitted that on December 16, 
1925, the defendant, as complainant, made and 
signed a complaint against the plaintiff to Kings-
ton S. Bennett, Recorder of the Borough of 

30 North Arlington in the County of Bergen and 
State of New Jersey, as follows: That Nathan 
Weinstein, designedly and feloniously and by -
false pretenses, the said Na than Weinstein de-
manded and secured from the said complainant a 
large amount of cement blocks valued in the sun1 
of $369.90, with intent to cheat and defraud the 
said Joseph A. Klitch, knowing at the time of 
ordering that the blocks were to be used for a -
building belonging to the Metropolitan Realty 

40 Company at Newark, N. J.; that said Recorder 

, 
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7 
Opening. 

at request of defendant issued a warrant in due 
form upo~n said complaint for the arrest of the 
plaintiff; that thereafter plaintiff ·was arrested on 
said vvarrant and broug ·ht before said Recorder; 
that thereafter said plaintiff was bound over be-
fore said Recorder under bail of --$1,000 to the 
next term of the Court of Quarter Sessions of 10 
.Bergen County to await the action of the Grand 
Jury · upon said charge; that the Grand -Jury 
found no indictme11t against plaintiff upon said 
charge; that said plaintiff and his bail were duly 
discharged from their recognizance on June 9, 
1926; that plaintiff expended the sum of $550 for 
def ending said _ action, and that said sum is ·rea-
sonable. 

Mr. Corn opens for the plaintiff. 
Mr. Breslin opens for the defendant. 

Mr. Corn: It seem.s that the defendant has 
raised a new defense in his opening, and I do 
not want to be put to pro _of on that; he has raised 
the defer1se of advice of attorney and it is not 
raised a11ywhere in tl1e pleadings. 

The Court: I will hear the defendant. 
l\1r. Breslin: Tl1e answer says that Ct)mplaint 

agai11st the plaintiff was made in good faith and 
upo11 probable ca11se and that covers disclosures 
to an attorney. 

The Court: I suppose tl1at goes to tl1e ques ~ 
tion of whether it is good faith or 11ot. 

Mr. Breslin: They could have ask .ed for a bill 
of particulars. 

The Court: If complaint is made upon good 
faith it is a defense, isn't it 1 

l\fr. Cor11: It happens in a malicious ptosecu-

20 

30 

tion that it does not matter how a complaint is . ~O - -
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Nat hart Weinstein, direct. 

made, if it is made upon the proper advice of 
attorney it is a complete defense. You can have 
probable cause and malice and advice of attor-
ney. The defense has raised in this case one of 
probable cause and lack of malice, but the third 
defense is not raised. / 

10 The Court: If it ,vas made on the advice of 
attorney, then you can say it was made for prob-
able cause, can't you t 

Mr. Corn: No, your Honor. The cases hold 
that if it is m.ade on advice of attorney and . the 
facts are disclosed to the attorney, that that is a 

, complete defense, reg ·ardless of probable cause 
and regardless of malice. 

The Court: But that is the probable cause, 
isn't it t He has good cause to make it because 

---·20 his attorney advised him to make it. 
Mr. Corn: Well, when the time comes we will 

raise the usual objection. 

NATHAN WEINSTEIN, sworn in his own be-
half. 

Direct examiriation by Mr. Corn. 

30 Q Mr. Weinstein, do you recall when you were 
arrested under the complaint of Joseph A. 
Klitch 1 A In December, 1925. 

Q. What happened on that day1 A I was 
called up from the police headquarters to come 
down here to Newark. When I came down there 
they told me there was a complaint from Klitch-

Q What happened then 1 A So they turned 
me over to the North Arlington authorities. 

Q Where did you go from police headquar -
40 ters ·1 -A Down to North Arlington. 

I 



I 

9 

Nathan Weinstein, direct. 

Q Who went with you 1 A I thinl{ the police 
from North Arlington took me down there. 

Q Where did you go in North Arlington t A 
Down to Recorder Bennett. 

Q What happened there 1 A He put me 
under bail for the Grand Jury. 

Q Did J70U provide the bail, A Yes, sir. 
Q How long from the time you left Newark 

u11til the bail was provided t A About four 
hours. 

' 

Q Did you see a11y notice in the newspapers 
of this prosecution t A Yes, sir. 

Q Did you have any conversation with Mr. 
Klitch before your arrest with reference to the 
cement blocks which you bought from him 1 A 
He was around . several times. 

Q When was the last time before you were ar-
rested 1 A About six weeks or two months be-
fore that. 

Q Did you have any conversation with Mr. 
Klitch? A Yes, he met me over the house-

Q Where is the house? A In the apartment 
house on Ridge Road. 

Q Ridge Road where f A North Arlington. 
Q What was the conversation 1 . A He asked 

10 

20 

me about money, and I said that when I got the 30 
mortgage he will get it. He said if he don't 
get tl1e money . he will break my neck. 

Q What did you say1 A I said, ''I'm not 
dead yet.'' 

Q What did lie say1 A He said, ''I will get 
you yet.'' 

Q And then yol1 were arrested t A · Yes, sir. 
Q What business have you been in for the 

past ten years, Mr. Wei11stein 1 A Building a11d 
real estate. 40 
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Nathan Weinstein, cross. 

Q Where t A In Newark and the surround-
ing section. 

Q At the time when you were . arrested were 
you doing any building 1 A I was. 

Q Where 1 A Newark. 
Q Where in Newark1 A North ifewark; on 

1 O Tiff any Boulevard. 
Q What were you building there 1 A Fif-

teen houses. 
Q What kind of houses were they t A Two-

f amily. 
Q Were you building anything else 1 A No ; 

that's all. 
Q Did you ever finish those houses on Tiff any 

Boulevard! A No. 

20 Q Why not 1 A They found 011t that I was 
arrested. 

Q Who found out 1 A Some of the creditors 
came around and asked me what the trouble was 
there. 

Q Were you able to get credit 1 A No; I had 
a hard job getting credit. 

-

Cross exami1iation by Mr. Breslin. 

30 Q · You are a big builder and contractor~ A 
Yes, sir. 

40 

Q You are a builder of houses 1 A Yes, sir. 
Q Apartment houses f A Yes, sir. 
Q This apartment house that you started in 

North Arlington you did not finish, did you t A 
I certainly did. 

Q There are a lot of judgments. against you, 
aren't there f A Yes, sir. 

Q Have you gone through bankruptcy -yet? A 
No, sir. 

' 
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11 
Nathan W ei1istei1i, cross. 

Q After you finished the apartment houses in 
North Arlington there were a lot of judgments 
against you, weren't there f A No, sir; a few. 

Q And, of course, those judgments did not 
aff~ct your credit when you started to build in 
Newark. In other words, a man with a few 
judgments like you could g·et all the credit he 10 
,vanted. .. 

Objected to. 
Objection sustained. 

Q , You did buy cement blocks from him, didn't 
you! A Yes. 

Q For this . apartment 1 A Yes. _ 
Q And there is no dispute tha _t you . owe him 

$396.60 for the blocks, is there t A There is a 
dispute. 20 

Q You were sued in the Montclair District 
Court f A Yes, sir. 

Q And there was a judgment against you¥ 
A Yes. 

Q And you did not contest the case t A No, . 
SIT. 

Q You know Mr. Hug _hes f A Yes, sir. 
Q He is the man who dug the .cellar t A Yes, 

• sir. 
Q He brought you around to Klitch f A He 

brought Klitch up. 
Q Did you at any time tell Klitch that you 

were the ow11er of that apartment housef A 
Never did-

Mr. Corn: . I object to this. There is 
nothing in our direct examination about that. 

'fhe Court : He is open to cross examina-
tion on the whole case and ,ve migl1t as well 
take it. 

30 

.. 
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12 
Nathan W einste ·in, re-direct-re-cross. 

Q Did you ever_ tell him you were the owner 
of the apartment house t A Never did. 

Q Wl1at did you tell him your connection with 
this apartment house was f A Hughes told him 
he is doing the job for me and he should give 
me the blocks, and then we agreed on 1Jle price. 

Q And nothing was said as to who owned the 
apartment house f A No, sir, because Hughes 
had the contract with me. 

Q Klitch did not ask you who owned the apart ... 
ment hol1se f A No, sir. 

Q Did you ever tell Klitch who owned the 
apartment house f A We never came to discuss 
it. I said, '' I am doing the apartment house.'' 
He said he is a friend of his and I might as well 
give him the job. 

Q You did not own the apartment house, did 
you f A No, sir. 

Q A corporation owned it 1 A Yes, sir. 
Q When you were arrested were you put in 

a cellf A No, sir. 

Re-direct examination by Mr. Corn. 

Q These judgments · against you, were they 
30 recovered before or after your arrest! A That 

was afterward. 

40 

Q Of the judgments against you, approxi-
mately what percentage were recovered before 
and what percentage after December, 1925 A 
About ninety-five per cent. was after. 

Re-cross examination by Mr. Breslin. 

Q Have you ever done any buildin.g in Morris-
town 1 A No, sir. 

• 
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Joseph A. Klitch-f or Plai11iiff-direct. 

JOSEPH A. KLITCH, defendant, sworn in be-
l1alf of' the plain tiff. 

Direct examination by Mr. Corn. 

Q Mr. Klitch, you are the defendant in this 
action f A Yes, sir. 10 

Q Do you own any real estate f A Yes, sir. 

Objected to as immaterial and irrelevant. 
Mr. Corn: This is a suit for punitive 

damages, your Honor. 
The Court: I will allow it. 

Q Do you ow-n any real estate! A Very 
little. 

Q Do you own anyf A Yes, sir. 
Q Where1 ·A North Arlington. 
Q What is it f A Three vacant lots and a 

piece of river-front property. 
Q What are the lots worth 1 A They cost 

me $60 apiece. 
- Q What is the river-front property worth f 
A It cost me $75. 

Q Do you own the b11siness that you are run-
ning f A Yes. 

Q What are your assets in that business f 

The Court : Y 011 mea11 net or-

Q Net assets. A You mean my o,vn interest 
i11 it 1 

Q Yes. A A couple of thousand dollars. 
Q Does anybody else have an interest in it! 

A Yes. 
Q Who f A Mr. Albert Schoor. 
Q Do you own anJr other personal property 1 

A What I got on. 

20 

30 

40 
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J ose1Jh A. Klitch-f or Defendant-direct. 

Q Have you any money in the bank or build-
ing and loan stock f A Two months old. 

Q And that is all you are worth f A That's 
all. 

Q You say on the net figure your assets all 
around would be about $3,0001 A Abo-6t that-

lO my own. 

20 

Q Exclusive of your wife's f A Yes, sir. 

Cross examination by Mr. Breslin. 

Q In other words, you need this $369 pretty 
badly at the present time 1 A Absolutely. 

PLAINTIFF RESTS. 

JOSEPH A. KLITCH, recalled in his own be-
half. 

Direct ex,amination by Mr. Breslin. 

Q Before you sold these blocks to the plaintiff 
did you have any conversation with him f A 
Yes, sir, on December, 1924. 

Q Wl1ere did you have that conversation~ A 
30 Directly in front of my shop. 

Q Who was present? A Mr. Hughes. 
Q And yourself and who elsef A Mr. 

Hughes, Mr. Weinstein and myself. 
Q What did Mr. Weinstein say as to the own-

ership of this apartment house f A He ·asked 
me for a price on blocks, and he said, ''Mr. 
Hug _hes is digging the cellar,'' which I knew him. 
I asked him, '' Who owns the building f'' He 
said, ''I am the owner and contractor.'' I gave 

40 him a price and he said I was high. He asked 

' 
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Joseph A. Klitch-f or Def en.dant-direct. 

· me if I could give it a half cent cheaper. I said, 
''I have the same price for anybody.'' He said 
he paid cash, and it was agreed on two per cent. 
in thirty days. The total bill amounted to $519.90. 
· I was to have it in thirty days, two per cent. In 
sixty days I got a check of $150 and it came back, 
' 'No good. ' ' 10 

Mr. Corn: If your Honor please, the com-
plaint here is that Weinstein ordered blocks 
knowing that they were to be used for a 
building being built for the Metropolis 
Realty Company of Newark, N. J. It should 
be confined to the complaint; that is the com-
plaint which is in evidence and which is 
before the Court. 

The Court: Go ahead. 20 

Q To get back to the original trar1sactio11, as 
a result of this representation made by the plain-
.tiff to yo11, what was the value of the blocks f A 
$519.90. 

Q And then he gave you this bum check for 
$150 f A Yes, sir. 

Q Was it subsequently made good f A Yes, 
• sir. 

Mr. Corn: May I l1ave a ruling, your 
Honor, and have him confined in his ex-
amin.ation f 

The Court: I think~ he may be -examined 
on it. I will rule later. 

Q That left a balance of approximately what 1 
A $369.90. 

Q Did you s11e hjm for that ~mount1 A Yes, 
• sir .. 

30 
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J ose1Jh A. Klitch-f or Def e1ida1it-direct. 

· ·Q And you got a judgment in the Montclair 
District Court 1 A I got a judgment i11 the 
1\{ontclair District Court. 

Mr. Breslin: I offer a certified copy show-
ing· that the judgment was entere~ 

10 (The same is received in evidence .and 
marked Exhibit D. 1.) 

Q After you got judgment did you go around 
to see Weinstein about collecting your judgment t 
A I was -up there o_n two or three different occa-
sio-ns. The l_af;,t time I seen him it was kind of 
late in the fall, and he laughed at me. He said, 
'' I don't own t:4e building. You can go to the 
devil. It belongs to the corporation.'' 

20 Q After that where did you go 1 A To the 
lawyer's office. 

Q Whom did you go to see 1 A Your _ office. 
Q · Did you tell me those facts t A Yes, sir. 
Q All the facts 1 A . Yes, sir. 
Q And what did I tell you t 

Mr. Corn: I object. It ·comes up squarely 
on the point. 

30 The Court: I will allow it _; if necessary 
he may amend to show it. I don't see that 
there is any surprise. 

Mr. Corn: If it is going 011ly to the ques,. 
tion. of probable cause, that is all right, but 

. if he is going to rely on the probable cause 
that the attorney told him to make the com-
plaint, I do not think we ought to meet it at 
this time. 

The Court: I will allow it and I will 
40 allow him to amend if necessary. 
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17 
Joseph A. Klitch-f or Defendant-cross. 

Q What did I tell you to do f A Get a war-
rant for obtaining goods under false pretenses. 

Q And that is the reason you made the com-
plaint f A Yes, sir. 

Q You are not a lawyer! A No, sir. 
Q Have you your original books here 1 A 

Yes, sir. 10 
Q Ho,v were the original goods charged f To 

the corporation or to Weinstein 1 A Na than 
Weinstein. 

Mr. Breslin: I will withdraw this offer at 
the present time and Mr. Corn may cross 

• examine. 
The Court: This complaint says that at 

the time he knew they were to be used for the 
building bel9nging to the Metropolis Build- 20 
ing Company. That negatives the fact that 
they were to be used for this plaintiff here. 

Mr. Corn: That is correct. What I meant 
is that his probable cause should be confined 
to the truth of his complaint and not to one 
other point about any bum check or anything 
else he might have. 

The Court : Go ahead. 

Cross examination by Mr. Corn. 

Q Mr. Weinstein came to you in December, 
1924, to buy cement blocks f A Yes, sir. 

Q And you asked him who owned the build-
• OJ A y . 1ng . es, sir. 

Q Who did he say owned the building 1 A 
He said, '' I am the owner and contractor,'' in 
the presence of Mr. Ht1ghes. 

Q Did ~you ever verify that fact i A Later 
011 when he told me I could go to the devil for my 

80 

40 -
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20 

30 

18 
J ose1Jh A. Klitch-r-f or Defendant-cross. 

_money I told it to Mr. Breslin, and he wrote a 
letter and found out it belonged to the Metrop-
olis Realty Company, a corporation. 

Q At the time you sold the goods 1 A No, at 
the time I told him, he went and found out that 
it belonged to the corporation. / 

Q How long have you been in the cement 
block business t A About fourteen years. 

Q Did you ever file a mechanic's lien on any-
body's propertyt A About three or four. 

Q If Weinstein did not own this property you 
could have filed a mechanic's lien against it. 

Objected to as argumentative and specu-
lative. 

The Co11rt: It is a matter of law. 
Mr. Corn: I am asking him if he knows. 
The Court: I will sustain the objection. 

Q Weinstein came to you with Mr. Hughes, 
did he 1 A He drove down to my place with Mr. 
Hughes in the car. 
· Q And you know that before you made the 
complaint against Weinstein that Hughes got 
paid, do you not t 

Objected to as immaterial. 
Objection sustained. 

Q When you went to see Mr. Breslin, just 
what did vou tell himt A Just what Weinstein 

al 

told me, that I could go to the devil and collect 
my· money; that he didn't own it. 

Q I want to know exactly what you told Mr. 
Breslin. A I told him that I was down on the 

40 
job to see Weinstein and he laughed at me and 

I 



' 

19 
Joseph A. Klitch-f or Def enda1it-cross. 

said, ''You can go to the devil and collect the 
money. I don't own the building.'' 

Q And that is all 1 A I don't remember. 
Q I am asking you to tell me everything you 

told Mr. Breslin. A That's what I told him. 
Q That Weinstein laughed at you and told 

you to go to the devil and that he wasn't the 10 
owner of the building, and tl1en Mr. Breslin told 
you to make a complaint 1 A Later on. 

Q When you did make the complaint, Mr. 
Breslin did not appear with you before the Re-
corder, did he1 A No .. 

Q Mr. Breslin is the assistant prosecutor i11 

Bergen County 1 A Yes, sir. 

Mr. Breslin: · I will admit it; I have no 
reason not to admit it. 

Q How soon before you made this complaint 
did you see Mr. Breslin 1 A Oh, it might have 
been a week. 
- Q A week before1 Did Mr. Breslin tell you 
that in June I had written him a letter telling 
him that Mr. \Veinstein ,vas not the owner or 
this property1 A Mr. Breslin did tell me that 
somebody wrote a letter telling me if I took half 
of my money tl1at I would get it, and if I would 
take half of my- _ 

Q But he didn't tell you that I wrote a letter 
telling him that Weinstein was not the owner of 
the property 1 A No, sir. 

Q Did Mr. Breslin at your request write a 
letter to find~ 011t what the encumbrances ,vere on 
this property1 A I don't know. 

Q You never saw the letter I wrote to Mr. 
Breslin, did ~you? A No, only that if I could 
take half or one-third of my money-one letter 
was for half · and the otl1er for a third. 

20 

30 
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William Hughes, direct. 

Q When _ did you learn that Weinstein was 
not the owner of this propertyt A When Mr. 
Breslin was informed from Trenton that he was 
. only an officer of the cqrporation. 

Q And that was before you made ):he com-
plaint t A That was about a week before. 

Q And before that you didn't knowf A I 
absolutely did not know it was a corporation. 

WILLIAM HUGHES, sworn in behalf of the de-
fe11dant. 

Direct examination by Mr. Breslin. 

Q Mr. Hughes, you live in North Arlington! 
A Yes, sir. 

Q What is your b11siness 1 A Truclting con.-
tractor. 

Q -Do you ltnow the plaintiff in this case, Wein-
stein f A Yes, sir. 
. . 

.· Q You dug the cellar of this apartment house 
job in North Arlington 1 A I did. 

Q Do you recall when you ,vere at !{]itch's 
place of busin.ess witl1 Weinstein and Klitch 1 A 

30 Yes, sir. 
Q Can you tell 11s what Weinstein said with 

reference to the ownership of the -apartment 
house 1 A We went down in Weinstein's car 
and he. and Mr. Klitch had a conversation about 
the price of blocks, and he gave him a price, and 
Weinstein wanted to know if he wouldn't mak:e 
it cheaper; he said he paid cash, and he said, 

· '' Will you give me two per cent. off 1 '' He said, 
''Yes, two per cent. thirty days cash.'' And Mr. 

40 Kl.itch wanted to know who was the owner of the 

I 
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Willia1n Hughes, cross. 

place, and he said, '' I am the owner and the con-
. tractor, too.'' 

Q Who said that t A Mr. Weinstein. 

Cross ex,arninatio1i by Mr. Corn. 

Q Are you sure Mr. Weinstein said that! A 10 
Yes, sir; he told me the same thing, if I am not 
mistaken, in your own office, too. 

Q You made an agreement with Mr. Wein-
. stein, did you not t A Yes, sir. 

Q Do you want to read that agreement and 
see if that is the agreement for the work t A I 
haven't got my glasses with me. 

,Q Did you ever read the agreement that you 
had with Mr . . Weinstein for the doing of this 
workf A I did, ·but it is so long ago that I for- 20 
got it. 

Mr. Corn: I offer it in evidence. 
J\{r. Breslin: I object on the ground that 

it is not binding on the defendant. 
Mr. Corn: I ask that it be marked for 

identification. 
(The same is marked Exl1ibit P. 1 ior 

identification.) 3 O 

Q And in that agre ·ement Mr. Weinstein made 
with you he represented l1imself as the con-
tractor, did he not f 

Objected to. 
Objection sustained. 

Q Didn't the agreement expressly provide 
that Mr. Weinstein was the contractor? 40 
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William . Hughes, cross. 

• 

-Objected to on the ground that the agree-
ment is the best evidence as to its contents. 

The Court: Isn't that the answer! 
Mr. Corn: I have shown him the agTee-

ment. / 
The Court: He has not identified it. 
Mr. Corn: He has identified his signature. 
The Court: That is all it shows. 

Q Have you your glasses with you f A No, 
sir. 

Q Have you anybody who can read this to 
you 1 A I don't know; it was so long ago; I got 
so disgusted with it I don't want to see it no 
more. 

Q But you know your signature t A Yes. 
Q Can you say whether or not this is your 

agreement- A It must be if I signed it unless 
something has been added to it. 

Q What were the contents t A I was to get 
half the money when the cellar was finished and 
the balance in ten days or thirty days, and I 
never got neither one. 

Q Don't you recall at the time when the agree-
ment was made Mr. Weinstein in my office told 

30 you that he was the contractor and that there 
was a general contract on file t 

40 

Mr. Breslin: I fail to see how the state-
ments made by Mr. Weinstein to this wit11ess 
are binding on my clie11t. 

The Court: I will allow it; it goes to the 
credibility of this witness. 

Mr. Breslin: I will withdraw any objec-
tion I made, t;hen. 

, 

, 
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William Hitghes, cross. 

A No, sir. I know in your office there was a 
man in there for to coax people along and wanted 
to know if he was ready for money yet, but the 
money never came. 

Q Do you know that you were to do the work 
in accordance with the plans of Simon Cohen, the 
architect J 10 

Objected to; 
Objection sustained. 

Q At that time weren't you shown the plans 
of the building and on it was written ''Natwein 
Realty Co. owner''f A No, sir, I never seen 
no plans; never seen no architect. The cellar 
was staked out and I dug it. 

Q Don't you recall that there was talk about 2Q 
the changing of the sig·ns of the excavation f A 
You couldn't change it much, because it was out 
of the property lines on both sides. 

Q That it was to be 50 by 50 instead of 60 by 
50, and that there were changes made 1 A Never 
with me. 

Q Who provided the plans for the work 1 A 
Mr. Weinstein was there every day. 

Q And he pointed out wl1at was to be done 1 
A He gave me the four stakes and the depth, 30 
and that's all the work there is to a cellar. 

Q And ~you say at that time you did not know 
that Weinstein was the owner of the property 1 
A No, I did not. 

Q When you came to collect your money 
didn't you tell your lawyer that Weinstein was 
not the owner of th.e property? A When did I 
collect it 1 

Q Did you file a mechanic's lien 1 A I did, 
and I got a j11dgme11t, too, did11 't I 1 
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John J. Breslin, Jr., direct. 

Q And you filed it against Weinstein as the 
owner 1 A Yes. 

Q Not as the contractor 1 A I couldn't tell 
you. Mr. Cook do11e my work for ID3/ 

DEFENDANT RESTS. 

Mr. Corn: If your Honor please, I am 
compelled to call upon Mr. Breslin to take 
the stand. 

JOHN J. BRESJ_jIN, JR., sworn in behalf of tl1e 
plaintiff. 

Direct exami1iation by Mr. Corn. 
20 

30 

Q Mr. Breslin, you are the attorney for Jo-
seph A. I{litch and you were such from Decem-
ber, 1924, 11ntil today, were you not f A Yes. 

Q Mr. Klitch states that he acted on your ad-
vice in taking the complaint against Nathan 
Weinstein. A That is correct; I take all the 
blame. 

Q What did Mr. Klitch tell you at the time? 
A He recited all the essential facts in the case. 

Q Just what were the essential facts? A He 
recited the facts that the present plaintiff had 
represented to him that he was the sole owner 
of this apaTtment house a:µd that Mr. Klitch had 
subseq11ently learned from the mouth of the 
plaintiff himself that he was not the owner, and 
that he had instituted suit in the Montclair Dis-
trict Court and recovered judgment against 
Weinstein a11d after he recovered judgment he 
went around to Weinstein and Weinstein said to 

40 him, ''Yo11 may go to the devil. It b-elongs to the 
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John J. Bresli1i, Jr., direct. 

corporation.'' I told him to go down to Judge 
Bennett and draw a complaint against him for 

· obtaining goods under false pretenses. 
Q Did you ever see the complaint since 1 A 

No, sir. 
Q Did you ever see the complaint t A If you 10 want me to tell you about it-the Court and jury 

is not entitled to it-I can tell you-
Q Will you look at that complaint and tell 

me whether that is the complaint t A I told 
him to make a complaint against him for obtain-
ing goods under false pretenses. 

Q Did you tell him to enter that particu-
lar complaint f A I never sa,v the complaint. I 
told him to go down to Judge Bennett, and what-
ever Judge Bennett drew up I don't know. 

Q You simply told him to e.nter a general 
complaint? A Yes, sir . 

Q After that you had nothing further to do 
with it 1 A Nothing further to do ,vith it. 

Q Did you receive a letter from me in June, 
19251 A I cannot recall that. 

Q You haven't your file here 1 A No, I 
thought there wouldn't be a11j7thing to the case 
and I didn't bri11g any letters here or anything 

20 

else. 30 
Q Did you examine the property to see who 

was the owner 1 A One of the searchers did; I 
didn't take care of that. 

Q Have yo11 the searcher's report1 A I 
didn't bri11g any records with me because I 
thought it was a question of law and I didn't 
think the case would warra11t my bringing th.e 
records with me. 

Mr. Bresli11: I waive cross examination. 4 o 
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Plairitiff 's M otio111 for D 1ire9tiori of -a Verdict. 

Mr. Corn: If your Honor please, at this 
time I mov.,.e, as I intimated before, to strike 
out all the testimony that does not refer to 
this particular complaint, an<:yalso on the 
question on -the acting on the advice of coun--
sel. He acted 011 the advice of counsel and 

10 counsel did not tell him to make this com-
plaint-

The Court: I do not think: that the tech11i-
cality of the form of . the complaint makes 
any difference; that is not disputed. It is a 
question of whether he made a complaint of 
this character which would cause another 
man's arrest-

Mr. Corn: Of course, the complaint is not, 
as the defendant contends, that Weinstei11 

20 represented he was the owner of the prem-
ises at all, except by innuendo. 

30 

40 

The Court: It is deficient in that it does 
not set out all the facts. That is not mali-
cious prosecution. If he proves he had the 
facts and the complaint itself was not in full 
form, I do not think that mak:es any differ-
ence. It is too technical. 

PLAINTIFF RESTS. 

Mr. Corn: I move for a directed verdict. Tl1e 
cases hold tl1at in an action of malicious prose-
cution the burden is not on the plaintiff to estab-
lish his innocence of the complaint on ·which the 
prosecution is based. Want of probable cause 
may be presumed, and from want of probable 
cause a jury may find malice. If this is going 
to · the jury on the question of advice of counsel I 
am surprised. I had interrogated Mr. Breslin 
on that very matter: If that is a defense in it-
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Direction) of Verdict for Defendant. 

self and not going to probable cause, if he wants 
to show his absence of malice and that he had 
probable ca11se and brings in a side issue that he 
spoke to his attorney, that is one thing, but if he 
says he laid all the facts before his attorney and 
his attorney advised it, that must be raised in 
the pleadings. 10 

The Court : I said I would allow him to amend 
it because it would be admissible on the question 
of whether he had probable cause. I mean the 
advice of attorney would be admissible so it 
would get into the record, anyway. 

Mr. Corn: That would go on the question of 
probable cause. 

The Court: But you were bound to meet it 
whether you knew it or not. 

Mr. Corn: We have denied it. Now, it is for 
the jury to decide whether that statement was 
made or not. They claim that even if the plain-
tiff did not make s11ch statement, if he told it 
to his attorney he is absolved. I do not think that 
is proper. We ought have had an opportunity 
to interrog ·ate. 

The Court. That has not been put into this 
case. I will grant a motion for the direction of 
a verdict in favor of the defendant against the 
plaintiff. 

Mr. Corn: On what ground, may I askf 
The Co11rt: On the grour1d that he acted on 

the advice of an attorney. 
Mr. Corn: That matter was not put in as a 

special defense and we had no \\Tay o-f knowing. 
The Court: You are bound, whether or not 

he acted on the advice of counsel, to know that 

2Q 

30 

he was going to charge probable cause, and that jO 
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Direction of Verdict for Dejenda1it. 

is one. of the grounds of probable cause. I will 
grant the motion. 

Plaintiff's counsel prays an exception to this 
ruling of the Court. / 

Exception noted as ground of appeal. 

r 
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Facts. 

This suit is for damages for malicious prose-
cution. The criminal complaint, issuance of war-
rant, plaintiff's arrest, his being held to bail, fail-
ure of Grand Jury to indict and his having ex-, 
pended $550 for his defense were admitted (State _ 
of Case, pp. 6-7). 

The answer set up tl1at plaintiff owed defend-
ant $369.90 for cement blocks; that a judgment 
was recovered for that sum in the Montclair Dis-
trict Court; that whe11 the blocks were supplied 
plai11tiff falsely represented to defendant that 
plaintiff ,vas the owner of the premises in which 
the blocks were 11sed, and that the complaint was 
made in good faith and upon probable cause. 

At the trial, the Judge stated he would allow 
an amendment to the answer to set up advice of 
counsel; no motion for such amendment was 
made, nor ,vas the answer actually amended. The 
court directed a verdict for defendant on the 
ground of advice of counsel; no motion for such 
direction of verdict-was made or reasons assigned 
by counsel. 

There was evidence pro and con as to the mak-
ing of the representation of ownership of the 
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building in question. Counsel testified he told 
defendant to enter a general complaint of false 
pretenses, but did not see the complaint. 

Appellant withdraws the first two grounds of 
appeal set out in his notice. / 

Plaintiff appeals from the court allowing or 
seemingly allowing an amendment to the answer 
without request and without the amendment being 
set out, from the court · directing a verdict with-
out request, and from the court directing a ver-
dict when the facts were in dispute and when the 
answer was not in fact amended to set out advice 
of counsel . 

ARGUMEN·T . 
• 

POINT 1. The Court allowed defendant to 
amend his answer, without any request therefor 
by defendant and without specifically setting out 
the amendment. 

The a11swer did not set up advice of col1nsel. 
On defendant's opening to the jury it seemed this 
defense was to be raised, and plaintiff objected 
( State of Case, p. 7, 1. 21, to p. 8, 1. 23) ; the court 
intimated that advice of attorney is an item of 
probable cause. 

Plaintiff then objected to evide11ce of advice of 
counsel and the court allowed the testimony, say-
ing, ''If necessary he may amend to show it'' 
( same, p. 16, 1. 30), and '' I will allow him to 
amend if necessary'' ( same, p. 16, 1. 39). 

At the close of the case plaintiff objected to 
consideration of advice of counsel and the court 
said, '' I said I wo11ld allow him to amend it be-
cause it would de admissible on the questio11 of 
whether he had probable cause. I mean the ad-



3 

vice of attorney would be admissible so it would 
get into the record, anyway'' ( same, p. 27, 1. 11). 

There was no amendment to the answer; 
there was merely a suggestion by the court that 
he would allow a11 amendment to set up advice 
of attorney. The materiality consists in the 
fact that the only ground on which the court 
directed a verdict was that def e·ndant acted on 
the advice of an attorney (same, p. 27, 11. 28-34). 

Had the amendment been presented for consid-
eration, plaintiff may have properly objected to 
its form or sufficiency, and, by having excep-
tions noted, bring up on appeal tl1e allowance 
of such amendment. If it be considered that 
the answer has bee11 ame11ded because the court 
said he wo11ld allow an amendment, plaintiff 
has been prevented fron1 objecting to the con-
tents. 

. 
Tl1e amendment, if considered such and if its 

f orn1 is ascertainable, is bad for it does not set 
out the facts constituting defense of counsel: 
that is, when and by wl1om and to whom made, 
,vhat facts were related to counsel, what his 
advice was, etc., 11nless we incorporate most the 
testi1nony of the defendant and his counsel. 

A plea of ''probable cause'' is not good 
u11less it contains facts which in law are 
s11fficient to justify the arrest. 

Spencer v. Anness, 32 N. J. L. 100. 
Defendant sl1ould not be permitted to defend 

on tl1e ground of advice of counsel, without an 
amendment duly setting' up sucl1 defense. Su-
preme Court R11le 58 provides : 

The answer m11st specially .state any de-
fense which is consistent with the truth of 
the n1aterial allegations of the complaint, 
and any defense which, if not stated, would 
be likely to cause s11rp.rise, or would raise 
iss11es 11ot arising out of the complaint. 



4 

The defense of advice of counsel is consistent 
with the truth of the material allegations of the 
complaint, is likely to cause s11rprise, raises an 
issue not arising out of the complaint and hen•ce 
is unavai!able unless set o~t in th~nswer: And 
hence this defense was improperly considered 
un·der the pleadings as drawn, and could not 
furnish the basis of a direction of verdict for de-
fendant. 

Def enda11t made no motion for amendn1ent of 
his answer, even though at three different times 
the trial court said he would allow defendant 
to amend. 

Assuming that the answer was amended, was 
the court permitted to amend it without any re-
quest or 1notion by defenda11t? This matter does 
not seem to have been passed on in any re-
ported case. "\Ve think · the court was not at 
liberty to do so. 

A j11dge is a public officer lawfully appointed 
to decide litigated questions according to la,v 
(23 Cyc. 504). A judge presiding at a jury trial, · 
in his remark:s and cond11ct of the case, should 
endeavor to maintain a strict impartiality (12 
Cyc. 538). Assuredly, a judge may not be an 
attor11ey in a case before him. The j11dge is 
the referee at, b·ut not a participant in, the 
trial. To preserve his neutrality, he sho11ld 11ot 
assist or resist either party, except '' to decide 
litigated questions according to law.'' Of what 
concern is it to the j11dge whether a pleading 
read this way or that; when the point is raised 
by co11nsel in admission of testimony or in leave 
to amend, or in some otl1er manner, he renders 
his decision. _J._L\._t a jt1r~y trial, for the judge to 
make and grant his own motion to amend a 
pleading seems to go far beyond the co11ception 
of the relative rights of court, jur·y and counsel. 

I. 
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. Juries are readily swayed in favor of the 
party whom the trial judge seems to favor. The 
judge should refrain from any conduct or re-
·marks which tend to indicate which party he pre-
fers, except by fair comment on the testimony. 

In the instant case no injustice would have 
been done if defendant had not been allo,ved the 
defense of advice of counsel. He had am.ple 
opportunity to amend his answer before and 
during the trial; the fact that he made no mo-
tion for amendment would indicate that he in-
tend ·ed to stand on the answer as drawn. 

We concede that the court may properly sug .. 
gest a~endmen.ts to pleadings, where a jury is 
not sitting in the case, or for the court to sug-
gest that certain evidence would be admissible 

·• I f '. + 

if the __ pleadings w~re changed to con£ orm. But 
it hardly se(~rns appropriate for a judge actually 
to amend an answer, in the presence of the jury 
trying the facts in the case, without any motion 
by defendant for the amendment; or, as in this 
case, for the judge to say he will allow defendant 
to amend, without request bv defendant, or state -., 

n1ent of the form of the amendment or the rea--
sons tl1eref or. Plaintiff is thereby prevented 
from presenting his side; the decision of t]1e 
court is an11oun.ced before the issue is raised by 
counsel. 

POINT 2. T'he Court directed a verdict for 
defendant, without any request therefor by 
defendant. 

Tl1e trial judge directed a verdict without mo-
tion by defendant. What transpired (State of 
Case, pp. 26-28) ,vas tl1at plaintiff began a mo-
tion for directio11 of verdict to tl1e exte11t · of 
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$550 when the court interposed, and directed 
the verdict for defendant. 

What was said under Point 1 applies as well 
here. 

An examination of the reportet' cases in this 
state, in which verdicts were directed, seems 
to show that in each instance a motion ,vas made. 
The practice is established that at the close of the 
testimony the party desiring . a verdict-direction 
makes his motion and sets forth the reasons; 
and if the reasons given are not valid, the court 
will be sustained in refusing to grant the mo ... 
tion ev~n though valid reasons existed which, 
if they had been stated by counsel, would have 
justified granting · the motion. 

If the judge may on his own initiative direct 
a verdict and pick out the reason the ref or ( as 
was done in this case), there is Ii ttle left to be 
done by counsel at a trial; for the judge would 
surely then have power, ,vithout waiting for the 
attorneys to make requests, to cl1allenge the 
jurymen, object to questions asked of witnesses 
and to exhibits offered in evidence, to non-suit, 
to disn1iss, to qualify experts, · etc., etc. 

We concede that a judg~e may step somewhat 
out of his neutral position when a party is not 
represe11ted by counsel. But a system of juris-
prudence whicl1 permits the trial judge to aid 
counsel to the extent of maki11g motion for 
direction and assignment of the reasons is open 
to the ob·jection that the court will cease to be 
the arbiter (for he can hardly be expected to 
deny his own motions or to say his own reasons 
for granting his motions are erroneous) and 
to tl1e objection -that the court n1ay, uncon-
sciously perl1aps, lean to a favored litigant or 

.. 

.... 
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counsel by expounding for him the law and the 
time for application of the law. 

There are instances when a judge may, of his 
own motion, non-suit or dismiss an action: as 
where the sub.ject-matter is illegal (for instance, 
the famous -case of the • highwayman who filed 
a bill for an accounting ag·ainst his partner-in-
crime), or against public policy, or w l1ere the 
court has no jurisdiction. We have, however, 
been unable to find any reported case in any 
jurisdiction in which a · court directed a verdict 
without motion of the party in whose favor the 
direction was made. Frorn the right of a judge 
to non-suit of his own act cannot be spelled out 
a si1nilar right to direct a v~rdict, for a non -
suit, as has been well said, is but the snuffing of 
a candle which -plaintiff may relight at his pleas-
ure, whereas a direction of verdict is a final 
adjudication of the matters in issue. 

There is, however, a substantial difference 
between a non-suit and a direction of ver-
dict. Only the latter is conclusive of the 
controversy. Bu.rn.ett v. State, 62 N. J. L. 
510 . 

.Lt\s inti111ated by this Court in Settel v. Public 
Service (94 N. J. L. 137), the granting of a non-
suit or a direction of verdict is not an act of 
judicial discretion. If a party applies for such 
action b~y the trial court, and the evidence and 
the la,v warrant it, the court must grant the 
motio11. As a corollary, it sho11ld follo,v that 
tl1e trial co11rt l1as no discretion to search the 
evidence and the law and to non-suit or direct 
a verdict 11ntil proper request for s11ch action is 
n1ade by the parties. 

It is not obligatory for a party ,vho 111ay be 
grar1ted a motion for direction, to n1ake s11ch 
n1otion. If the motion is not made, the party is 
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deemed to have waived a direction; perhaps he 
preferred exoneration by verdict of the jury 
rather than by dire,ction of the judg ·e. 

POINT 3. The Court directed/a verdict for 
defendant on the ground defendant acted on the 
advice of an attorney: 

Aside from the presumption of want of prob -
able cause from failure to indict, and aside from 
the presumption of malice from wa11t of probable 
cause, plaintiff testified that tl1ere was no prob -
able cause, 

Q Did you at any time tell Klitch that 
you were the owner of that apartment house t 
A Never did (State of Case, p. 11, 1. 32). 

Qi Did you ever tell him you were the , 
owner of tl1e apartment house 1 A Never 
did. 

Q What did you tell him your connection 
with this apartment house was f A Hughes 
told him he is doing the job for me and 
lie should give me the blocks, and then we 
ag·reed on the price. 

Q, And nothing was said as to who o,v11ed 
the apartment house 1 A No, sir, because 
Hughes l1ad the co11tract with me. 

Q Klitch did not ask you who owned the 
apartment hot1se 1 A Never did. 

Q Did you ever tell Klitch who owned the 
apartment ho11se ! A We never came to 
discuss it. I said, '' I am doing the apart-

. men t house.'' He said he is a friend of his 
and I might as well give him the job (State 
of Case, p. 12, 11. 3-19). 

and that there was malice. 
Q What did he ( defendant) say1 A I-Ie 

said '' I will get you yet.'' · 
Q And then you were arrested 1 A Yes, 

sir ( State of Case, p. 9, L 34). 

f 
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The court certainly was not justified in grant-
ing a direction of verdict on the ground of prob-
able cause or no malice. 

Whether the plaintiff has established 
'' want of probable cause'' is for the court, 
if the facts proven as to probable ca11se· are 
undisputed, but if there be a controversy 
about them the question is for the jury. 
Toth v. Greisen, 51 Atl. Rep. 927 (not of-
ficially reported). 

Where the question whether or not the 
defendant l1ad probable cause for institut-
ing the prosecution against the plaintiff de-
pends, in part, at least, upon facts the exist-
ence of which are · in dispute, it is the- func-
tion of the jury to settle those facts, and, 
t1pon doing so, to determine on the whole 
case whether or not probable ca11se has been 
shown. Weisn.er v. Han.sen., 81 N. J. L. 601; 
Su.n.derbrarid v. S'hills, 82 N. J. L. 700; Vlad 'ar 
v. Klopma1i, 89 N. J~ L. 575. 

As to advice of counsel, this defense is not 
raised in the pleadings ( as shown under Pojnt 
1). No amount of eviden·ce could supply tl1e 
deficiency in the a11swer. At any rate it was 
a fatal varjance. 

It is sound la,v and sound reason tl1at 
there must be no variance to the prejudice 
of the adverse party between the case de-
clared upon and the same proven, and that 
recovery must be sec-itnditm allegata et pro-
bata. Jordan v. Reed, 77 N. ,T. L. 584. 

Then again there should be no direction of ver-
dict on this ground if the n1aterial facts (as, 
]1ere, ,vhether or not plaintiff represented o,vner-
ship to def enda11t) are disputed, for of course 
defendant cannot hide bel1ind counsel's advice on 
a false staten1ent of facts and it is for the jury 
to c1ecide the truth of the facts ,vhen the evi.-
de11ce is conflicting~. 

The contention that there should have 'been 
direction of a ,rerdict upo11 the ground that 
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defendant, upon making the criminal com.-
plaint, acted upon the advice of counsel, is 
untenable. Assuming that defendant in-
formed his counsel of all the facts, all the 
details, as he said he did, counsel's advice 
would protect him only if none of the ma-
terial statements were false to defendant's 
knowledge. Here again the issue depends 
upon a question of fact, namely, whether 
it is true that the plaintiff admitted to de-
fendant that she took his money. He said 
she said so, and she said she did not. Dalton . 
v. Godfrey, 97 N. J. L. 455. 

Plaintiff denies having said he was the owner. 
Can the trial court say defendant made to his 
attorney a full and fair statement of the facts, 
none of which defendant knew to be false 1 This 
co11ld be done 011ly by disregarding plaintiff's ' 
testimony for if plaintiff's story is true defend-
ant's statement to counsel was falsely made and 
was not full or fair. 

Of course, if the defendant has not made · 
a full and fair statement of the facts to 
his counsel, it is quite plain that advice of 
counsel could not be availed of by the de-
fendant in justification. The nature of the 
advice was dependent upon the facts related 
by the defendant to his attorney; and all 
this was properly left to the jury for its 
determination. H elstotvski v. Green ,berg, 
101 N. J. L. 560. 

It would seem that if the complaint made by a 
defe11dant is based 011 facts ,~lhich in themselves 
are sl1fficient to warrant the prosecution, a de-
fense of probable cause is made out. If defend-
ant in good faith laid all the facts truthfl1lly 
before counsel and was by the latter advised to 
mal{e the complaint, a defense of advice of coun-
sel is made 011t ,vhether or not the facts the1n-
selves ,vere sufficient to warrant the prosecu-
tion. If the material facts are not controverted 

• 
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defendant should be granted a direction of ver-
dict, upon showing either that they constituted 
a fair basis for the prosecution or that the 
charge was made upon attorney's advice after 
full disclosure. But, however, if there is any 
evidence contradicting the truth of the facts on 
which defendant based the complaint, a jury 
qt1estion is presented, be the defense probable 
cause or advice of counsel or absence of malice 
or all of these. 

In the instant case the version of defendant, 
as to his tra11saction with plaintiff, might have 
warranted a direction on the ground of probable 
cause, were it not for plaintiff's testimony deny-
ing the truth of the making of the representation. 
Advice of counsel, the ref ore, was but a circum-
stance to be considered by tl1e jury (if they be-
lieved plaintiff did not say he was the o,vner 
of the ·building), tending to mitigate the dam-
ages by a showing of some cause for the prose-
cution or of some item of good faith-to the 
some,vhat si1nilar effect as testin1ony of def end-
ant's good reputation o-r of defendant's being a 
member of a ,vorthy association. 

I11 passing on a motion for direction of verdict, 
the court must resolve all factual questions anct 
inf erenees in favor of the opposing party. 

The trial judge could not ignore the teRtj-
n1ony of other witnesses for tl1e plaintiff in 
favor of that given by her on cross examina-
tion, nor pass upon conflicting claims to 
credibility. Tl1e motio11 was in effect a de-
murrer to so much of the whole testimony as 
,vas favorable to the plaintiff, admitting jtR 
verity in point of fact for the purpose of 
denying its sufficiency in point of law. FI ay-
toard v. North Jersey St. Ry. Co., 74 N. J. L. 
678. 
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Therefore, in this case, the trial judge was 
obliged to assume that plaintiff did not make 
the representation of ownership to defendant, 
and that defendant was untruthful in stating 
to his attorney that plaintiff did Jllake such rep-
resentation. Therefore (under the decision in 
Dalton . v. G'odfrey, supra) there should not have 
been a direction of verdict for defendant. 

It should be plain that the mere giving of the 
advice, without showing that it was founded on 
a full, fair and truthful statement of the facts, 
is not enough. In neither of the cases cited 
above, Dalton v. Godfrey and Helstowski v. 
Greenberg (which, by the way, seeni to constitute 
all the reported cases in this state on the ques-
tion of advice of co11nsel), does it app -ear that ' 
any contradiction was offered by plaintiff as to 
what defendant told his attorney and what the 1 

attorney told plaintiff! Certainly, it would be 
almost impossible to procure evidence to refute 
the statements testified to b·y defendant and his 
counsel as having been made to each other, ex-
cept perhaps if a more or less hostile witness 
happened to be present at the time or if de-
fendant or his attorney should trip on cross 
exa111ination. If the mere advice is a complete 
j11stification, tl1en any person co11ld knock on an 
attorney's door, pay a fee, recite a tale of wrongs 
committed by plaintiff, receive advice to prose-
cute, and prosecute without incurring any liabil-
ity to respond in damages to the plaintiff, even 
though what was related to counsel was false 
i11 fact. Nor does plaintiff need to show that 
defendant knew the statements made to counsel 
were false; the jury may, under proper instruc-
tion from the court, draw .such inference from 
the contractorv evidence in the case . .; 

I 
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Assuming th.at the qu.estion was only as to 
what was said between attorney and client, the 
evidence here is conflicting as __ to what conversa-
tion took place between defendant, 

Q When you went to see Mr. Breslin, just 
what did you tell him! A Just what Wein-
stein told me, that I could go to the devil 
and collect my money; that he didn't own it. 

Q I want to l{now exactly what you told \ 
Mr. Breslin. A I told him that I was down 1 
on the job to see Weinstein and he laughed 
at me and said, ''You can go to the devil 
and collect the money. I don't own the 
building.'' 

Q Is that all! A I don't remember. 
Q1 I am asking you to tell me everything 

you told Mr. Breslin. A That's what I 
told him ( State of Case, p. 18, 1. 32 to p. 
19, 1. 8). 

and Mr. Breslin, his attorne·y. 
Q What did Mr. Klitch tell you at tl1e 

time 1 A He recited all the essential facts 
in the case. 

Q Just wl1at ,vere the essential facts 1 
A He recited the . facts that the present 
plaintiff had - represented to him that he 
was the sole owner of this apartment house 
and that Mr. I{litch had subsequently learned 
from the mouth of the plaintiff himself that 
he -was not the owner, and that he l1ad in-
stituted suit in the 1Iontclair District Court 
and recovered judgment against Weinstein 
and after he recovered judgment he _ went 
around to Weinstein and ~T einstein said to 
him, ''You may go to the devil. It belongs 
to the corporation.'' I told him to go do,vn 
to ~Tudge Bennett and draw a complaint 
against him for obtaining goods under false 
pretenses ( State of Case, p. 24, I. 28 to p. , 
25, 1. 8). 

l)efendant does not sa~y he told l1is counsel of 
tl1e sale of the blocks to plai11tiff, that pl ,ain-
tiff represented himself to be tl~e sole o,,T1~er 



14 

of the building, that suit was recovered in the 
· Montclair District Court, nor do these two wit-
ness_es agree as to just what plaintiff said-
defendant stating ''I don't own the building'' 
and his attorney reciting ''It be}°ngs to the 
corporation.'' It might also be noticed that 
Mr. Breslin says defendant told him that plain-
tiff had represented to be the sole owner, whereas 
tl1ere is no other testimony in the case intimat-
ing that Weinstein had claimed to be the sole 
owner. Defendant testified that plaintiff said 
'' I am the owner and contractor'' (State of Case, 
p. 14,-1. 38; same, p. 17, 1. 36); defendant's wit-
n,ess, Mr. Hughes, says the same (p. 21, 1. 2). 
There is a difference between being an owner 
and a sole owner, for if A says ''I am the owner 
of tl1e l1ouse'' he may not be held for misrepre-
sentation should title be in A and B, but he 
would be g·uilty if he stated he was the sole 
owner. From tl1is it could be said that de-
fendant's statement to co11nsel was not full, or 
rather was over-full. 

_ A nice point presents itself in. this case, as to 
,vhich we l1ave been unable to find any reported 
decision, pro or con. The attorney testified: 

Q Did you ever tell him to enter that 
partie11lar complaint f A I never saw the 
complaint. I told him to go down to Judge 
Bennett, and whatever Judge Bennett drew 
up I don't know. 

Q You simply told him to enter a general 
complaint f A Yes, sir. 

Q· After that you had n.othing further to 
do witl1 it 1 A Nothing further to do 
with it. 

The advice, tl1en, went no f'urther than recom-
mending a general con1plaint for obtaining goods 
under false pretenses. Is this sufficient to con-
stitute a defense or must tl1e attorney see th-e 

I 
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complaint as drawn and advise his client to sign 
it t ,v e ·believe that to be available as a defense 
it is necessary for plaintiff to show that the 
particular complaint in question was made after 
its inspection by counsel and on his advice. For 
in this complaint ( State of Case, pp. 6-7) plain-
tiff is accused of design.edly an-d fel'on.iouBly, de-
1nan.d.ed a1id: secured blocks valuied at $369.90, 
ivith intent · to cheat and def rau.d, k·nou;ing at the 
ti1ne of orderi111g that the blocks were to be used: 
for a bit-ilding belonging to Metropolitan Realty 
Co., yet none of th.e facts to support these recited 
acc11satio11s were related to the attorney nor 
appeared in the evidence nor were advised by · 
the attorney to be inserted in the complaint. 
Tl1e · complaint seems to sound more i11 larceny 
than in false pretenses. The value of the blocks 
was $519.90 (State of Case, p. 15, 1. 24). Had 
defendant made a complaint against defendant 
for false pretenses in obtaining a horse, counsel's 
advice as related in the case would, of course, 
be of no avail. Wl1ere is tl1e line to be dra,vn f 
It shol1ld seen1 as if counsel rnust state, in effect, 
'' That from these facts, as stated to me by de-
fendant, I ,vas of tl1e opinion that he was legally 
justified in maki11g the complaint as dra,vn, and 
so advised him before he signed it''; or de-
fendant sho11ld so testify. The law, by allowing 
the defense of attor11ey 's advice, places a hard-
sl1ip on a11 injnred plaintiff, for he is prevented 
thereby from recovering damages no matter how 
erroneot1s that advice might be. To minimize 
abuses of this defense the law could well refuse 
to allow it, t1nless the advice covers the makjng 
of tl1e actual complaint; a fair-minded, prudent 
complaining ,vitness should not only trl1thfu]ly 
lay all the facts before his counsel, but should 
refrain fron1 sig·ning the complaint until his 
cou11sel inspects a11d arJ-proves it, if the complain -

• 
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ant intends to seek protection from responding 
in -damages by reason of his counsel's advice. 

Appellant therefore respectfully contends that 
the judgment under review should be reversed. 

In conclusion, that it may not~ppear even by 
implication that we-question the integrity or im-
partiality of the trial judge, . we feel we should 
make clear that we have not -the slightest doubt 
but that he acted entirely without favor or bias 
and that he would have de·cided in the same way 
if the evidence were the same and the parties 
were interchanged. 

CORN & SILVERMAN, 
Attorneys of Plainti:ff-Appe-llant. 
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BRIEF OF RESPOND ·ENT 

FACTS 

The plaintiff based his action on the theory of 
' . 

malicious prosecution. There was no conflict as 
to certain facts. · It was admitted that the de-
fendant had signed a complaint, alleging that the 
plaintiff had procured goods under false pre-
tenses, that a warrant had issued upon said com-
plaint; that the plaintiff had been apprehended 
and subsequently the case dismissed by the Grand 
Jury. (See State of Case, pages 6 and 7, lines 
1 to 20.) 

The defense offered by the defendant was that 
the plaintiff had secured certain building blocks 
under a misrepresentation as to his _ ownership of • 
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a certain apartment h·ouse in North Arlington and 
that subsequently the defendant secured a judg-
ment in the sum of $369.90 for said block. 

T·he defendant further offered testimony to sho,v 
that he had interviewed an attorney-at-law of the 
State of New Jersey, and revealed to him all the 
material and essential facts in the case. (See 
page 24, line 30.) 

. As the result of said interview, he was advised 
by the said lawyer to make a complaint. - (See , 
page 17, line 1.) 

After all the evidence had ·been presented, the 
trial judge concluded that the defendant had 
affirmatively established that the criminal com-
plaint was based upon probable cause and there. 
fore directed a verdict for the defendant. (See 
page 27, line 30.) " 

The plaintiff urges on appeal three reasons for 
a reversal. The first two are of a trivial nature. 
The third, and meritorious ·one, is whether or not 
the court was justified in directing a verdict . 



THE COURT DID NOT ERR WHEN IT PER-
M/1'T 'ED THE DEFENDANT TO SHO 'W THAT 
HE HAD C0 1NSULT 'ED ' 'AN ATTORNE 'Y BE- . 
FORE HE MADE THE CRIMINAL C'OM-
P-LAINT. 

The answer in this case · specifically alleges that 
the complaint was made in good faith and upon 
probable cause. (See page 4, line ·35.) There-
fore, th .e court was justified in permitting the 
above-mentioned evidence. The . plaintiff could 
have demanded by means of a bill of particulars 
as to v1hat constituted good faith on the part of 
the defendant. The plaintiff further could have 
demanded the defendant to apprise him of the 
nature of the facts that constituted probable 
cause. If the defendant interviewed an attorney 
prior to the institution of the criminal complaint, 
he acted in good faith. His actions prior to the 
institution of _this complaint would be evidence 
of good faith, consequently this objection is with-
out merit. 

TiIE 1i;i<JOiJRT. DlD ·••·NOT ERR WH,EIY IT DI- . 
RECTED A-. VERDlCT •,:FOR T1HE _()EFE 'NDA;VT 
WITHO 'UT ANY MOTION O·N THE PART OF 
THE DEFE 'NDANT. 

• 

·· It is an elementary principle .. that a trial court 
has the exc1usive duty of passing upon the ques-
tion as to whether or not certain facts may be pre-
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sente ·d to a jur _y. It is the duty of the trial court 
to ascertain whether or not the evidence warrants 
its submission to a jury. 

The trial court should not allow any issue to 
be submitted to a jury when the question is . one · 
of law. The court in the instant case, after con-
sidering the testimony, came to the conclusion 
that the question was one of law, · therefore, it was 
the court's duty to direct verdict for the def end-
ant and not permit the case to go to the jury. , 

If the contention for the plaintiff .were sound, 
the trial court would allow issues to go to the 
juries and have legal error committed while the 
court would be helpless unless a motion were 
made. 

The court is presumed to know the law _and act 
accordingly. Therefore, the trial court in this 
instance committed no error . 

• 

PO'/NT THREE 
' 

THE . COURT DID NO1' ERR WHEN IT DI-
RECTED A VERD'ICT FOR THE DEFENDANT. 

The law in our State is well settled that in a 
suit for malicious prosecution, · if the de~endant 
can establish probable cause, an action «fill not 
lie against him. T•his theory is enu -1tciated in 

· Magowan vs. Rickey. (See 64 N. J. L., page 402.) 
T.his case has been followed · in Vladar vs. Klop-
man (89 N. J. L. p. 575) Lane vs. Pennsylvania 
Railroad Company (78 N. J~ L. p. 672). 

I 
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In the ·Magowan case, the d·efendant ,stated -
with substantial accuracy the facts to the Prose-
cutor of the Pleas. In the instant case, the de-
fendant revealed the essential facts · to his attor- . 
ney. 

Justice Van Syck.el stated in the Magowan case, 
the question of existence of a reasonable and pro-
bable cause for the prosecution, was a proper one 
for the court. Ther~ are other cases supporting 
this doctrine. (See McFadden vs. Lane, 71 N. J. L., 
p. 624) Hartdorn vs. Webb Manufacturing (75 At .. 
lantic, p. 893) Sunderland vs. Sills (82 N. J. L., 
p. 700). 

Applying the above rules of law, it is most con-
vincing that Court did not err when it directed a 
verdict for the defendant~ A brief summary of 
the evidence will support this conclusion . 

.,. 

Joseph ~litc _h, the defendant, testified that 
prior to the sale of the cement blocks, he talked 
with the plaintiff in the presence of Hughes (see 
page 14, line 31). Weinstein told Klitch he was the 
owner of the · building. (See page 14, line 39.) 
Kl itch delivered cement blocks to Weinstein and 
Weinstein paid on account , of said indebtedness 
the sum of One Hundred and Fifty Dollars, leav-
ing a balance of Three Hundred Sixty-nine dol-
lars and ninety cents. Subsequently, Klitch recov-
ered a judgment for said amount. _ At a later 
date, when he attempted to collect the money, 
Weinstein laughed at him and told him that he 
(Weinstein) did not own the - building (See page 
16, line 18). Klitch then went to the office of his 
lawyer and recited all of the facts. ( See--page 
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16, line 25.) The lawyer advised him to make · a 
complaint for obtaining goods under false pre-
tenses. ( See page 17, line 2.) 

Hughes, another witness for the defendant, tes-
tified that he was present when Weinstein rep ·re-
sented to Klitch that he was the owner of the 
building. (See page 21, line 1.) 

John J. Breslin, Jr., . testified t.hat he is an at-
torney for Klitch in this matter. He further re-
lated that Klitch acted on his advice, (see page 
24, line 25), in making the complaint and reveal-
ed to him all the essential facts. (See p·age 24, 
line 39). 

None of the above-mentioned testimony was 
contraverted or disputed. In this state of the 
case the court was correct in its decision. 

Citizens without legal training, who are busi-
ness men of ordinary intelligence, who consult 
lawyers before making a criminal complaint and 
act on their '·advice, should be protected. Sound 
public policy demands that private . citizens should 
be helped in bringing defendants to the bar of jus-
tice. 

For the reasons expressed above, it is respect-
fully urged that judgment be affirmed. 

JOHN H. BRESLIN, .JR., 

Attorney for Respondent. 






