STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street, _ Newark, N. J.

BULLETIN NUMBER 56 December 17, 1934

l.

MUNICIPAL BOARDS OF ALCOHOLIC BEVERAGE CONTROL - POWER OF
GOVERNING BODY TO ABOLISH - HOLD-OVER IN OFFICE AFTER

EXPIRATION OF TERM
December 13, 1954

Hon. Charles E. Bird,
City Counsel,
Trenton, N.'d.

Dear Mr. Bird:

I have your questions presented in your behalf by Mr.

Rimo, this afternoon, viz.:

1.

Has the governing body, the City of Trenton, the power to
abolish the Board of Alcoholic Beverage Control, erected
by such governing body by resolution under the authority
conferred by the "Beverage Control Act"?

Does 2 member of the Board of Alcoholic Beverage Control
hold over after the expiration of the term for which he
was appointed, and until his successor has been appointed
and qualified? -

Will the State Commissioner recognize the governing body,
as the local issuing authority, when acting 2s such, in
the event of the abolition of the Board of Alcoholic Bev-
erage Control?

The answers follow:

YES. The Control Act itself did not create the Trenton
Municipal Board of Alcoholic Beverage Control. That Board
was created by the governing body of Trenton pursuant to
the permissive authority conferred on it by the Control Act.
The power that created the Board can also terminate it.
Greene vs. Frecholders of Hudson, 44 N.J.L. 388 (Sup. Ct.

1882). The Board is merely 2 mcans or instrumentality to

which was lawfully delegated certain powers conferred and
duties imposed upon the governing body. If the present judg-
ment of the governing body is that the Board which it created
no longer serves the ends for which it was established, or
that the powers and duties might better be exercised and dis-
charged directly by the governing hody, that body has the
reserved power to abolish the Board. The creature is not
greater than the creator. In the absence of express provi-
sion to the contrary, the power conferred upon your govern-
ing body to enact the creative resolution implies the power
to repeal it, whenever in its absolute discretion repeal 1is
necessary or expedient. Sce Stemmicr vs. Madison, 82 N.J.L.
596 (E. & 4. 1911). ~ '

It is true that Sec. 5 of the Control Act contemplates
appointments to the Municipal Board for one, two and three
years, ond provides that the members shall be removablc by
the appointing authority for cause. These provisions in no
way conflict with the conclusion above. They mean that so
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long as the Board is in existence, appointments shall be
made for those terms and, that no individuzl member may

be removed cxcept for cause. Your question, however, con-
templates abolition of the whole Board, and, 2s to that,
no member has any legal causc for complaint. The holding
of public office is not a contract. The valid abolition
of the office removes the incumbent irrespective of his
stated term of office. Cf., Hoboken vs. Gear, £7 N.J.L.
265 (E. & A. 1859). Our courts have consistently held that
even where the incumbent is protected by tenure, the bona
fide abolition of thc office for reasons of governmental
efficiency is effective. Scec May vs. Nutley, 111 N.J.L.
166 (Sup. Ct. 1933).

2. YES. Thc laws of 1881, p. 47; 1 C. S. 619, Bec. 105, so
provide, viz.: "That any officer of any city in this state
who now holds or hereaftcr shall hold any office therein,
under any law of this state which fixes the term thercof
for a precise and 2 determined period, shall continue to
hold such office and e¢xercise the duties of the same, not-
withstanding the time limited for its continuance shall
have expired, until his successor has been appointed and
qualified.¥

~ Sce Clark vs. Trenton, 49 N.J.L. 349 (Sup. Ct. 1887);
Stilsing vs. Davis, 45 N.J.L. 390 (Sup. Ct. 1883); Hoell
vs, Camden, 68 N.J.L. 286 (Sup. Ct. 1908).

3. YES, for reasons in first answer,

Very truly yours,
D. FREDERICK BURNETT,
Commissioner

APPELLATE DECISIONS - SNYDER VS. MIDDLETOWN TOWNSHIP

WILLIAM A. SNYDER,
Appcllant
-VS -
, ON APPEAL
TOWNSHIP CGOMLITTEE OF MIDDLE- CONCLUSIONS
TOWN TOWNSHIP (MONMOUTH COUNTY),
Respondent.,

- . am e s am em m mm s mem er em e e e

Quinn, Parsons & Doremus, Esqs., by Theo. J. LaBreque, Esq.,
) Attorney for Appcllant
Howard W. Roberts, Esq., 4ttorney for Roespondent

BY THE COMMISSIONIR:

An appeal was filed on dJune 25, 1934, from the denial
of a plenary retail consumption license for the period expiring
June 30, 1984. This case came on for hearing after the license
period for which the application had been made had already ex-

- pired. The appeal was, therefore, moot and decemed to be dis-—

nissed.

Subsequently, however, both parties hercte requested a
deternination on the merits by the Commissioner and agrced to
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be bound by such determination with recgoard to the current license
period. No good reason appears why such determination should nobbe
made, inasmuch as otherwise appellant will be required to go to

‘the expense involved in perfecting a new application and perhaps

a new appeal would result. This would neccessarily entail a con-
sideroble period of time and a consideorable expenditure of monoy.
In view of the partics! conscnt to abide by the Commissioner!'s
determination on the basis of the original hearing, the case will
be decided on the merits.

Respondent contended thot the application was properly
denied for the reason that there were a sufficient nuuber of
licenscd places in the vicinity of appellant's premises so that
the issuance of an additional license in sald vicinity would be
soclally undecsirable. '

The right of a2 municipality to deny a license where the
granting thereof would result in too many licensed places in any
given vicinity is settled. Bader vs. Camden, Bulletin #44, Ttem
#8 Furmon vs. Springfield, Bulletin #49, Item #6; Cleunent vs.
Lodnr, Bullutlp #5E, Iten ﬁ53 Faccidomo vs. Union Beach, Bulletin
3#55 Itﬁlvl 7f80

The population of Middletown Township is aoproximutely
9,400, Appellant's premiscs are located on State Highway #35;
about four and one-half miles of which runs through thc Townohlp.
Respondent has issued twenty-three liconses along this highway,
i plenary retail consumption licensce has been issued for premises
approximately 500 ft. away from appellant's. It does not appear
that public necessity or convenilence dictate the addition of an
additional licenmse in the vicinity in which appellant's prcmiscs
are located.  The determination of respondent was justified by
the evidence and was reasonable.

Respondent alsc contended that the premises sought to be
licensed were unsuitable. Counscl for anpelloent agreed to subnit
photographs thercof to aid in a determination of this issue. No
such photographs were ever submitted. Accordingly no opinion is
expressed on this issue.

D. FREDERICK BURNETT,
Dated: December 13, 19234 Commissioner

-APPELLATE DECISIONS - WOODROW WILSON DEMOCRATIC CLUB INC. OF
PASSAIC VS. PASSAIC

WOODROW WILSON DEMOCRATIC CLUB INC.
OF PASSAIC, NEW JBRSEY,
Appellant
~VS- ON APPEAL
CONCLUSIONS
BOARD OF COMMISSIONERS OF THE
CITY OF PASSAIC,
Respondent.

Stanley J. Polack, Esq., Attorney for Appellant
Thomas E. Duffy, Esq., Attorncy for Respondent
BY THE COMMISSIONER:

This is an appeal from the denial of an application for
a club license.
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Respondent contends that the application was properly
denied by virtue of a resolution adopted by it on Septenber 25,
1984, limiting the number of club licenses to be issued in the
City of Passaic to 15, and the issuance of the gllotted number,.

Appellant is admittedly & bona fide club and eligible
to receive 2 club license. All the formal requisites pertaining
to the application have been complied with and the suitability
of the prenises and the good character of the persons intercsted
in the club are adnitted. '

The right of a municipality to limit the number of club
licenses to be issued was considered by the Coumissioner in Socie-
ta Operais Di Mutuo Succorso Villalba vs. Treanton, Bulletin 741,
Iten #5. It was there said "A municipality has the power to
linit the number of club licenses, but the burden of prcof to
Justify such a numerical linitation should be »laced upon the
municipality."

In the instant case, respondent introduced ne evidence
of any kind to Justify the numerical limitation adonted by it.
No reason was suggested why such a linitation was .socially desir-
able, either in generel or in its application to awwellant. No
explanation was offered why any linitation at all was adopted.
Resnondent has therefore failed to sustain the burden of proof
to justify the numerical limitation.

The action of respondent Board is therefore reversed.
D. FREDERICK BURNETT,
Dated: Decenber 13, 1934 Cormissiovner
APPELLATE DECISIONS - FLANAGAN VS. HOPEWELL
THOMAS J. FLANAGAN,

Appellant
—-VS—

' ON APPEAL
BOROUGH COUNCIL OF THE BORQUGH CONCLUSIONS
OF HOPEWELL (MERCER CGUNTY), g

Respondent

— e mw wm s e e e e vem et em e e e e

McCarthy & McTague, LEsgs., Attorneys for Appellant
David L. Smith, Esq., Attorney for Respondent

BY THE COMMISSIONER:

This is an appeal from the denial of an apgslication for
a plenary retail consumption license.

Respondent asserts that the application was proverly
denied by virtue of a resolution adopted by it »rior to the
issuance of any licenses, linmiting the nunber thereof to two,
and the issuance of the allotted number. Although such linita-
tion 1s subject to appeal, it should not be upset on aphen
unless it clearly appears to be unreasonable either in its adop-
tion or in its application to appcllant. Ryman vs, Branchburg
Lownship Committee, Bulletin #37, Iltem #18. No substantial evi-
dence was introduced to show that the limitaticn in its adoption
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was umreasonable, nor can the appellant successfully maintain
that the limitation was improperly applied to him.

. The testimony establishes and the exhibits confirm that
the premises sought to be licensed consist of a service station
in which gasoline, 0il, cigarettes, cigars and sandwiches are
sold. The two licenses issued were for hotels. These hotels
bad licenses for the period ending June 30, 1934, and the grant-

. ing of their licenses for the new period were renewzals. There
4s nothing to indicate either that the hotels were improperly

preferred over appellant or that they are inadequate to supply
all the demands of the re51donts of the community.

Accordingly, the action of respondent 1s affirmed.
D. FREDERICK BURNETT,

Dated; December 13, 1934 Commissioner

APPELLATE DECISIONS - BARBUTO VS. TRENTON

NICHOLAS BARBUTO, : A%
Appellant

~VS-— ) ON APPEAL
CONCLUSIONS
MUNICIPAL BOARD OF ALCOHOLIC

'+ BEVERAGE CONTROL OF TRENTON,

Respondent.

D . T T e e e

Vlncont A. dc Bencdetto Esq;; AttérneY'for'Appeilant
Romulus P. leo, qu., nttorney for Respondent

BY THh COMMISSIONER

This is an appeal from the denldl of an appllc%tlon for
a plenary retull consumptlon 11conge : _

o Rcspondent contends’ that the appl;catlon was. properly
denled by virtue of'its resolution of May 3ist; 1934, limiting
the number of plénary retdil consumption llcenses to be issued
in the City of Trenton to two hundred fifty (250) and the issu-
ance of the dllotted number. Pending determihation of“this case,
however, respondent repealpd sald resolutlon.

:  Respondént further conLends that thc ampllcatlon was
properly denied because the premises sought to be licensed are
too close to thb Grace Protestant EplSCOpal Church

Soctlon 76 of the Control Act provides: "No license shall
be issued for the sale of alcoholic beverages within two hundred
(200) feet of any chmrch or %% school *3# provided, however, that
the protection of this section may be waived at the issuance of
the license and at each renewal. thereafter, by the duly authorized
gOVernlng body or authorlty of such church or school ¥k,

"Thc prohlbltlon ¢ontained in this scction shall not
apply to the renewal of any license where no such church or school
house was located within two hundred (zOO) feet of the licensed
premlses as aforeqald °t tho tlmo of the 1ssuance ‘of the license,
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nor to the issuance and/or renewal of any license where such
premises had been heretofore licensed for the sale of alcoholic
beverages or intoxicating liquors, and such church or schoolhouse
was constructed and/or established during the time said premisés
were operated under said previous license.W

- Appellant's premises, measured in accordance with the
method set forth in Section 76, arc approximately onc hundred
(100) fcet from the c¢hurch. From an examination of the officilal
city directories it appeared, however, that appellant's prcmiscs
vere licensed for the sale of alcoholic beverages at the time the
church was constructed. Counsel stipulated that the facts as in-
dicated by these directories were accurate. The situation is,
therefore, not within the prohibition contained in section 76.
Berlangieri vs. Newark, Bullctin #38, Item #16.

Notwithstanding the fact, however, that a license may
be issued for appellant's oremises, a municipal authority may
adopt a policy not to issue licenscs for oremises closely situate
to churches or schools even though not within the prohibition of
Section 76. Ezzo and Carucci vs. Trenton, Bulletin ¢89, Item 7#13.
Such a policy, however, in order to be valid must be unifornly
applicd throughout the municipality. Rufeisen vs. Asbury Park,
Bulletin #45, Item #12; Ostertag ®s. Atlantic City, Bulletin #45,
Ttem #13. '

The question is, therefore, resolved into an inquiry as
to the adoption of any policy by respondent and, if so adopted,
as to the uniformity of application. ‘

In the instant case it appears thot respondent has
issued & plenary retail consumption license for other premises
which are within two hundred (200) feet of the Grace Protestant
Episcopal Church. An indepcndent investigation conducted by this
Departnent reveals the further fact that respondent has issued at
least one license heretofore for premises within two hundred (200)
feet of Saint Stephen's Hungarian Catholic “hurch, in Trenton,
even though no waiver was cbtainced from said church for saild prem-
ises. It is true that in The.Ezzo case supra the Trenton Board
did adopt such a policy in respect to schools, and there was
nothing in that case to show that such policy had not been uni-
formly applied. Hence, the refusal to grant that license was af-
firmed. But, as regards the churches of Trenton, it appears that
the Trenton Board has adopted no policy, or, if it has, that there
has been no uniformity whatsoever in applicoation. THe churches
should be protected egually. So the opplicants for licenses
should be treated 2like. It is not fair to make fish of one and
fowl of another. To justify the refusal of a license on an al-
leged ground of public policy, it is essential that the policy be
applied feirly ond uniformly in all instances.

Respondent further contends that the application was
properly denied because the premiscs sought to be licensed are
unsuitable. This contentlion is based upon the fact that there
is an entrance leading directly from the appellant's premises
to a club room on the sccond floor of the buillding in which the
premises sought to be licensed zre located. Appelluant,; however,
offered to remove sald entrance and permancntly close the same
in theo event a license was issued. Admittedly there would be

no objection to the premises if this were done.
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2]

The action of the respondent Board is reversed upon
condition that the appellant pcrma nontly close the entrance
from his premises to the club room prior to the sale of any
alcohollc beverages under the license.

D. FREDERICK BURNETT

Dated: December 13, 1934 Comm18810nor
APPELLATE DECISIONS - MORICHELLI V5. TRENTON
LORENZO MORICHELLI, )
: Appcllant
_ -VS- , v
o ‘ . ON APPEAL
MUNICIPAL BOARD QOF ALCOHOLIC CONCLUSIONS
BEVERAGE CONTROL OF TRENTON,
Respondontﬁ.

e em e v e e em s s s e e e e e

George Pellettieri, Esq., oy David Kplsoy, Esq., Counsel for

Appellant
Romulus P. Rimo, Esg., Counsel for Re soondont

BY THE COMMISSIONER:

This 1s an appeal from the denial of an application for
a plenary retaill consumption license,

- Respondent contends that the aDpllCdthn was properly
denied because of its resolution of May 31, 1934, limiting the
number of plenary retail consumption 1icenses to be issucd in
the City ofTrenton to 250 and the issuance of the dllotted number.
Pending the decision of this case, however, respondent repealed
said resolution.

Respondent further contends that the application was
properly denied because appellant is unfit to recelve a license.
This contention 1s predicated upon the faét that on June 12th,
1934, 2 search of appellant's promlsgq disclosed the presence
thbreon of approximately 2000 gallons of wine.

By consent of counsel, the records of this Department
were introduced in evidence. These records revealed that prior
to the date of said raid, appellont had nmade application to the
Commissioner for a special permit to dispose of said wine and
that such veriait wa s subscquently issucd.

The permit contained a special cendition, however, that
no sale was to be made in quantities of less than 25 gallons.
The report filed by appellant of salcs made pursuant to said per-

- mit disclosed the fact that certain purchasers received only 15

or 20 gallons of wine. A supplementary hearing was held to afford
appellant an opportunity to explain the apparent V1ol7tlon of the
special condition contained in the permit.

At the supplementary hearing it appecred that the sales
originally were made in £5 gallon lots, to be delivered over a
period of time, but that a large gquantity of said 2000 gallons
of wine spoilcd and apnellant was COpuUOULntly unable to flll all
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orders, An investigation by the State Tax Department, Beverage
Tax Division, confirmed these facts. The violation of said
special condition has thus been satisfactorily explained as
having been caused by circumstances beyond the control of appel-
lant..

_ Rgspondent's contention that appellant is unfit to re-
ceive a license is therefore not sustalncd

Accordingly, the action of respondent Board l1s reversed.
| D. FREDERICK BURNETT,
Dated: December 12, 1934 Commissioner
APPELLATE DECISTIONS - VELIVIS VS. TRENTON
JOSEPH VELIVIS,

Appellant )
~VS—~ ‘
ON APPEAL
MUNICIPAL BOARD OF ALCOHOLIC CONCLUSIINS
BEVERAGE CONTROL OF TRENTON,
Respondent

“'Déﬁid‘Kélsey,*Esq., by Sidney D. Boker, Esq., Attorney for Appel-

lant
Romulus P. leo, Esq., Attornpy for RQSuondcn,

BY THE CODWISSIONER
, , Thas is-an apgeal From the dCHlJl of an applicatioin for
azplenary retail consumption license.

Rogoondent contends: that -the application"wasfpropérly'
denied oscgusb—(l) the location-of the prewises 1s not desirable
and (8) there are o sufficient number of licemsed places in the
vicinity of - the preémises: sought toibé licensaé so thqt the - 158u~*
ance of on additional license for prcmlsob ir said vicinity i
socially undesirable. It is unneccssary: to’ con51der the leldlty
of -these. conteritions inasmuch as the action of réspondent must be
affirmed for the following reasons.

At the-héaring; 2lthough’ not!raised by the pleadings, it
appeared that the licensed premises, togethe® with the fixtures
thercon, are! ownud by a New Jkrgey licensed Dwuwery. Anpellant
has arrangpd to-obtain possesgior of said premises in the event a
license-be issued at a monthly rental of Forgy Dollars ($40.00),
uﬂd has Iurth r gron¢sed thc brnNgry to uandlv 1ts beer exclusively

: Sectlon 40 of Lhe Control nct dpclur(s that it shall be
unlawful for any person intercgted in the manwufacturing or whole-
saling of alcoholic beverages %0 be interested in the retailing
therecf and "such intcrest shall include any payments or dbllvery
of “fionecy criproverty by way of loan’or OthOPWiSC'lCCumywnlCd by -

an agreement to sell the prodmct of said brewery s * #W,  TIn the
1nstqnt case tHo brewery has: gréed to ‘deliver UOQSOSSLOF cf cer-
tein premises by way of lease acoompgnlgd by an agrcement to sell
its product uxcluoiVGly This  is gnp,OL uhe sltuwtlons ¢ntardlct :C
by Scctlon~40 ' ‘ '

Coae B: A L o ' - ] Do A
A Loy LR ! J ) Sy ‘ . P TR EI .
HE %Z - - Lo e ST S o * T 1 . Lol
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The case of Goldstein vs. Trenton, Bulletin #54, Itenm
#1, is not applicable. There the brewery owned the building
and  fixtures on December 6, 1933, and there was nothing in the
record showing that the agreement to rent the property by the
applicant for o license was accompanied by an agreement to handle

‘the product of the brewery. Accordingly, it was held that a re-

tail license could properly be issued under the exception con-
tained inSeetion 40 which provides that "prior to December sixth,
one thousand nine hundred and thirty-six, the ownership of or
mnortgage upon or any other interest in licensed premisces if such
ownershipn, mortgage or interest existed on December sixth, one
thousand nine hundred and thirty-three, shall not be deemed to
be an interest in the retailing of alcoholic beverages'.

The action of respondent Board is affirmed.

. D. FREDERICK BURNETT,
Dated: December 13, 1934 Commilssioner

APPELLATE DECISIONS - BOCCISTICO COLONIALE CLUB VS. TRENTON

BOCCISTICO COLONIALE CLUB, .
Appellant
-VS— .

_ ON APPEAL
MUNICIPAL BOARD OF ALCOHOLIC CONCLUSIONS
BEVERACGE CONTROL OF TRENTON,

Respondent

- et e mm em e e mm e ew e ee e e em e

Georgo Pellettieri, Esq., by David Kelscy, Esq., Attorncy for
Appellant
Romulus P. Rimo, Esg. Attorney for Resnondent

BY THE COMMISSIONER:

This is an appeal from the denial of an gpplication
for a club license.

Respondent contends the apolication was properly denied
because apnellant is not a bona fide club, and the application
was merely a subterfuge to permit the owner of the alleged club
premises to obtain a license.

The owner 1s one Adelmo Conti, a member of appellant
organization. Mr. Conti had applied to respondent for a license
in his own name for these premises, but the application was re-
jected. Thereafter the club, which apparently had been in exis-
tence for some ten years, was incorporated and the present appli-
cation filed. After this application was denied, Mr. Conti ap-
peared before the issuing authority with a companion, who ad-
mitted that the business to be conducted under the license would
be Mr., Conti's. This statement was testified to by a member of
respondent Board, and Mr. Conti did not deny the occurrence of
the incident or the making of the statement. There 18 no testi-
mony that at the time the statement was made Mr. Contl denied the
truth thereof. None of the officers of the club were prescnt at
the hearing of the appeal, the only member of the orguanization to
testify being Mr. Conti himself. At least one other member of
the club was praesent, however, but did not testify due to the fact
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that he was unable to speak English.

In view of the foregoing, it cannot be said that
respondent!s deternination that appellant!s application was
merely a subterfuge to permit the owner of the alleged club

.prenises to obtaln a license was unreasonable.

Accordingly, the action of respondent Board is
affirmed. R .

. 'D. FREDERICK BURNETT,
Dateds Deccmber 13, 1934 Conmissioner
APPELLATE DECISIONS - ZEBROWSKI VS. TRENTON

JOSEPH ZEBROWSKI, . ‘
: Appellant

VS - E
o o . ON APPHAL
AUNICIPAL BOARD OF ALCOHOLIC ' CONCLUSIONS
BEVERAGE CONTROL OF TRENTON, - :

RCDDOHant

v mim = mw e e e - e e e e e - e e

Benjamin Clercsko, Esq., Attorney for Appellant
Romulus P, Riwmo, Est., Attorney for hcuo>ndcnt

BY THE COMWMISSIONER:

This is an appeal from the denial of an application
for a plenary retail consumption license for premiscs located

_at 801 Lamberton Strcot, Trenuon.

Respondent!s. sole contention is that the application
was properly denied because there are a sufficient number of
licensed places in the vicinity of the prenises sought to be
licensed, and the issuance of an additional license in said

vicinity would be socially undesirable.

Appellantt's premises are located in a neighborhood
containing a mixture of stores and residences. The nearest
licensed places are a bleck away in either dircction. The prem-
ises sought to be licensed are outfitted for the sale.of alco-
holic beverages and were used for that purpose for many years
prior to th qdom‘:ion of the EFighteenth Amendment.

N Respondant ha: herctofore issued as many as five or
six licenses .for premises on a single block. Sec Kaplan vs.

Trenton, Bulletin #41, Item #9. Throughout. the Aunicipality

licenses have been *SSUud with abandon, the distances interven-—

ing between the. licensed prenises in numerous 1nst%ncvs being .

considerqoly'le 35 than one block. In view thereof, respdndcnt’s
contention in the instant case cannot be bustglnca.

The zction of Respondent Board is reversed.

o D. FREDERICK BURNETT,
Dateds December 13, 1934 Commissioner<
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APPELLATE DECISIONS - TANKLE VS. TRENTON

SAMUEL TANKLE,
Appellant

~VS~ _ 4
MONICIPAL BOARD OF ALCOHOLIC { - ngcﬁgggﬁg
BEVERAGE CONTROL OF TRENTON, ‘-

Respondent

P et

I. Herbert Levy, Esqg., Attorney for Appellant
Romulus P. Rimo, Esq., Attorney for Respondent

BY THE COMMISSIONER:

This is an appeal from the denial of an application
for a plenary retaill consumption license.

: Respondent contends that the application was properly
denled by virtue of a resolution adopted by it on May 31, 1934,
limiting the number of plenary retail consumption licenses to
be issued in the City of Trenton to £50, and the issuance ~of
the allotted number. Pending determination of this case, how-
ever, respondent repealcd this resolution.

Respondent further contends that the application was
properly denied beccause appellant is personally unfit to re-
ceive a license. This contention rests on the single fact that
appellant admittedly conducted a speakcasy during the prohibi-
tion period and that on one occasion he pleaded guilty to a vio-
lation of the National Prohibition Act. Respondent has, how-
ever, issued licenses to numerous persons who had admittedly
violated the National Prohibition Act and who were convicted for
such violations. See Cohen vs. Trenton, Bullctin #50, Item #4.
One of the police officers assigned to enforcement in the City
of Trenton testificed that notwithstanding he had raided appel-
lant on numerous occasions, appellant'!s speakeasy was no worse
than seven or c¢ight hundred other speakeasies existing in Trenton
during the prohibition period and that it had been conducted
cleanly. The only member of respondent Board who testified, ad-
mitted that appellant was no worse than the other speakcasy pro-
prietors, many of whom received licenses from rcspondent. No rea
son appears for the attempted discrimination. The offence of the
appellant was the violation of a statute since repealed. 1t did
not involve turpitude. He is, therefore, not disqualified under
the Control Act. Re Carabelli, Bulletin #46, Item 3. If the
respondent had adopted znd consistently maintained a policy ex-
cluding former speckeasy proprietors from receiving licenses, the
Commissioner would affirm the instant rejection. But, letting
alone uniformity of application, no such policy has ever been
adopted. Applicants for licenses should be treated 2like. It
is not fair to make fish of one and fowl of another. Barbuto vs.
Trenton, Bullctin #8656, Item #5. Accordingly, this contcntion
cannot be sustained. :

Respondent also contends that the application was pro-
perly denied because there is 2 sufficient number of licenscd
places in the vicinity of appellant's premiscs and the issuance
of an additional license therefor would be socially undesirable.
For the reazsons expressed in Nobili vs. Trenton, Bulletin ;H42,
Item #6, this contention cannot be sustaincd.

Respondent further contends that the application was
properly denied because the premises sought to be licensed are
presently unsuitable. Appellant admits that in order to be put
in proper condition, the premises must be papercdand painted and
that new pltmbing and flooring have to be installed. When this
is done, there can be no question that the premises will be
suitable. ) ‘
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11.

‘The remaining facts are sindlar to adams vs. Trenton,
Bulletin #54, Item #9 and do not bar the issuance of a license
for thce reasons therein stated.

A The action of respondent Board is reversed on con-
dition that appellant's premises be papered and painted cnd a

new floor and plumbing installed, reasonably satisfactory to
resnondent, prior to the issuance of the license.

- D, FREDERICK BURNETT, .
Dated: Decenber 14, 1934 Conmissioner

RULES CONCERNING LICENSLES AND THE USE OF LICENSED PREMISLES -
GLiIBLING - WHAT CONSTITUTES

Decenber 14, 1934
Frank H. Hutchins, Vice-President,
Board of Alcoholic Beverage Control,
Trenton, New Jersey.

Dear Mr. Hutchins:

I have yours of the 8th readings

Mith the approach of the holidays, the saloon keep-
ers are indulging in practices that are gquestioned by the in-
spectors. For instance, soune saloon keepers are disposing of
candy in one and two pound boxes by chancing them off on a
punch board. They clain it is legsl because everyone gets
something for their noney. The chancing is done on a small
number board containing seventy-five nunbers. .iny person draw-
ing numbers one to fifteen are given 2 box of candy free. All
those who draw numbers above fifteen up to seventy-five pay at
the rate of one cent for cach nunber. The question is whether
this cones under the rule that prehibits gambling.

"another »ractice is chancing off turkeys by throwilng
dice, by wheel, punch board, or other device at a flat rate of
so much per chance., We wish to know if this is permissible.™

Fach of the practices mentioned i1s undoubtedly illegal
The law clearly forbids the practices you describe. They are
governed by State vs. Shorts, 32 N.J.L. 398. That case was de-
cided in 1868 anc the incisive opinion of Chief Justice Beasley
has never been disturbed. He said: "4 lottery, says Jonnson,
is a tgame cof chance; a distribution of prizes by chance.! Thir
ingredient of chance is, obviously, the evil principle against
which all »nrohibitory laws cre aimed. 1t is by this means that
curidity is solicited, for, if fortun< be nropitious, in con-
sideration of the trivial price of a ticket, a return of value
is to be expected. This tenptation was; undoubtedly, offered
to the public by these defendants.....the chances of success
were, therefore, slencer; but still there was a chance of a dis-
proportionate galn, and the offcr of this or eny other such
chance, 1s theé stimulus to the spirit of ganing wnich the law
prohibits. Any person who obtained a gift, as it is called,
under the opcration of this schene, owed his success to his '
fortune in drawing frou the doorkeepcr the ticket with the luck
nunber upon it. But for this fortuitous circunstance he would
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have failed, and it was this opportunity which he purchased
with his ticket.M

See zlso Re Pelous, Bulletin 44, Item 16, and opin-
ion of Prosecutor Abe J. David to the same effect.

The mere fact that everybody gets something for their
money doesn't curc the illegality. See Pure Mint Co. vs. La
Barre, 96 N.J.Eq. 186. So if every customer gets a pretzel.

Re Harrison, Bulletin 55, Item 8.

Licensees who indulge in any of these practices are
not only subject to revocation proceedings but also to indict-
nent.

Very truly yours,
D. FREDERICK BURNETT,
.Commissioner

RETAIL. CONSUMPTION LICENSEES - CONSUMPTION OF BEVERAGES AFTER
MIDNIGHT SATURDAYS IN CiSES WHERE MUNICIPALITIES HaVE VOTED
AGAINST SUNDAY SALES

THE TOWNSHIP OF HAMILTON
County of Mercer
‘ December 6, 1934
D, PFrederick Burnett, Commissioner

Dcar Sirs

In regard to the Retail Licensed Premises in Hamilton
Township, Trenton, N. J.:

You no doubt have on your files in your office the
data regarding the election on November 6th, in this Township

cas to Sunday sales. The Trenton Division of the New Jersey

Licensed Beverage Association's President has asked us to write
you to ascertain if it is permissible for the Township Committee
to 2llow these Licensed Places to run until £:00 o'clock on Sat-
urday nights, providing that what is consumed after 12:00 ofcloci
is paid for before 1£:00 ofclock.

Now that Trenton and the surrounding Townships have
Sunday sales you can see what o tough spot it places these men
in by & ruling to closc their places of busincss at 12:00 o'cloc!
on Saturday nights, just vhen they zarc doing business.

The Township Committee will appreciate your carcful an
considerate ruling on thc above.

Very truly yours,
JOSEPH T. CAPPEL,
Chairman, Hamilton Twp. Coumittee

December 14, 1934
Hon. Joseph T. Capple, Chairman,
Hamilton Township Committec,
Trenton, N. J.
Dear Mr. Capple:s

I have yours of the 6th.
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" The mere fact that liquor is "paid for" before mid-
night would leave the door wide open to evade the will of the
majority of your municipality duly expressed by referendun,

. for, by paying for the specific liguor in advance or by making
a general deposit, cr by effecting credit arrangenents or sim-
ilar device, it would be possible for anyone to come into the
tavern after midnight, order delivery of beverages claimed to
have been previously "bought" and thus; for all practical pur-
poses, the expressed will of the people that liquor shall not
be sold on Sundays will be set at naught. This would be defi-
ance, not compliance. Furthermore, there would be no practical
regulatory test by which the Police or other enforcenent agen-
cies could deternine whether or not the law was, in fact, being
complied with. The Police haven't the time nor the neans to
conduct a Jjudicial inquiry to determine whether the ligquor had
been bought and paid for before midnight. The tcst must be one
which will enable enforcing authorities to determine by bare
inspection whethor the law 1s being obeyed or violated.

The referendum did not forbid drinking on Sundays but
it did prohibit szles on Sundays. Sunday starts at midnight
Saturday. Sale includes delivery. Delivery means, in respect
to a drink, service. Service of an alcoholic beverage 1s an
act readily determinable.

I shall therefore rule that unless local nunicipal
ordinance orresolution requires the closing of licensed prem-
ises at midnight on Saturdays or shall otherwise forbid (and
I shall approve all such ordinances or resolutions whenever
such is the sensc of the particular communiﬁy) that there is
nothing improper for licensces who are entitled to sell for
consumption on the premises pernitting customers to remain on
the licensed prenises ofter midnight on Saturdays and to consuze
alcoholic beverages until the closing hour fixed by municipal
ordinance or resolution, providing, howevers ‘

1 - That on that particular Saturday such beverages were pur-
chased from the licensce for consumption on the prenises
and paid for and actually delivered and served to the cus-
tomer not later thun midnight; and

[av]

- That the bar and all other plaées whence delivery or ser-
vice of such beverages is made by the licensee are actually
and absolutely closed punctually on the stroke of nidnight.

This ruling is made experimentally in the effort to
find a practical solution of the problem of consuming after a
given hour that which was previously purchased in good faith
consistent with the determination of your electorate that no
sales shall be made on Sundays. If obeyed, no sales will be
effected. If its letter or spirit is abused or leads to con-
fusion or does not lend itself to satisfactory enforcement, I
shall cancel it without hesitancy. If the privilege is viola-
ted, I shall see to it that it is visited with severe penalty.

The principle of this ruling will apply to all cases
where sales of alcoholic beverages are required to cease at a
certain hour whether that hour is fixed by referendum or by nmuni-
cipal regulation. In no event, however, may liquor be consumed
on licensed prenises after the hour fixed by municipal ordinance
or resolution at which the licensed premises arc to be closed.

Very truly yours,
D. FREDERICK BURNETT,
Conmiissioner
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13. LICENSED PREMISES - BUSINESS NEIGHBORHOODS

December 14, 1934
Dear Sir:- Re: Abdo Elias vs. Municipal
Board of Alcoholic Beverage
Control of Trenton

I have yours of December 7, 1934 requesting recon-
sideration of the above decision.

In considering the transcript, I was faced with the
question of whether an owner of property, located in & business
area, could be deprived of an opportunity to use his property
in a legitimate business venture on the ground that such use
would seriously inconvenience a single individual or group of
individuals residing nearby. Objections to the issuance of a
license in a residential neighborhood arc & proper rcason for
the deninl of an application, but this does not apply to a .
business neighborhood. In carlier decisions the rule was an-—
nounced that general objections to the issuance of any license
for premiscs located in 2 busincss neighborhood do not justify
the deniel of an application. The instant case was determined
simly by an application of this well-settled principle.

_ It may be that at the time your family purchased the
‘property in which you now reside, the neighborhood was residen-
tial. But neighborhoods change, much as the residents dislike
to see the change. What once was a residential nelghborhood
may develop into a business neighborhood. The march of time

annot be denied. The neighborhood in which you reside and the
Elias premises are located, 1s now not only zoned for business,
but is used almost exclusively for business purposes. Under
such circumstances, while it i1s extremely unfortunate for the
few remaining residents that the transformation of the neighbor-
hood lessens habitubility, nevertheless long term social inter-
ests demand that, once such a change has been effected, the
neighborhood thercafter be dealt with as a business neighborhood.

Although sympathetic to your objection, I could not
have decided this case otherwisc than I did. There would there-
fore be no purpose served in reconsideration, since all the facts
you now mention were before me when I made my original deeision.

Very -truly yours,
v ; - "_
e // | S V’7Z;L
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~ JLe 7 Ll /i / | //

Commissioner
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