
STATE OF NEW JERSEY 
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 
744 Broad Street, Newark, No J. 

BULLETIN NUMBER 56 December 17, 1934 

1. MUNICIPAL BOARDS OF ALCOHOLIC BEVERAGE CONTROL - POWER OF 
GOVERNING BODY TO ABOLISH - HOLD-OVER IN OFFICE AFTER 

EXPIRATION OF TERM 

Hon. Charles E. Bird, 
City Counsel, 
Trenton, N." J. 

Dear Mr. Bird: 

December 13, 1934 

I have your questions presented in your behalf by Mr. 
Rimo, this .afternoon, viz.: 

1. Has the governing body, the City of Trenton, the power to 
abolish the Board of Alcoholic Beverage Control, erected 
by such governing body by resolution undor the authority 
conferred by the "Beverage Control Act"? 

2. Does a member of the Board of Alcoholic Beverage Control 
hold over after the expiration of the term for which he 
was appointed, and until his successor has been appointed 
and qualified? 

3. Will the State Commissioner recognize the governing body, 
as the local issuing authority, when actlng s.s such, in 
the event of the abolition of the Board of Alcoholic Bev­
ernge Control? 

The answers follow: 

1. YES. The Control Act itself did not croate the Trenton 
Municipal Board of Alcoholic Beverage Control. That Board 
was created by the gover-ning body of Trenton pursuant to . 
the permissive authority conferred on it by the Control Act. 
The power that created the Bo~rd can also terminate it. 
Greene vs. Freeholders of Hudson, 44 N.J .. L. 388 (Sup. Ct" 
1882). The Board is merely a means or instrumentQlity to 
wh1ch was l.:J.wfully deleg.:~tcd certain povrers conferred and 
duties imposed upon the governing body. If the present judg­
ment of the governing body is that the Board which it created 
no longer serves the ends for which j_t was established, or 
that the powers and duties might bottor be exorcised and dis­
clw.rgcd directly by the governi.ng body, tho.t body has the 
reserv0d power to abolish the; Board. The creature is not 
greater than the crentor~ In the absence of express provi­
sion to the contrary, the power conferred upon your govern­
ing body to enact the creative resolution implies the power 
to repeal it, whenever in its absolute discretion ropcal is 
necessary or expedient. Sae Stemmler vs. Madison, 82 N.J.L. 
596 (E. & A. 1911). . 

It is true that Sec. 5 of the Control Act contemplates 
appointments to the Municipul Board for one, two and three 
ycnrs, :~.nd provides th2 t the mcrnbors sh::1ll be removable by 
the appointing authority for cause. These provisions in no 
way conflict with the conclusion above. They mean that so 
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long as the Board is in existence, appointments shall be 
m:J.de for those terms and. thn t no individual membor may 
be removed except for ceuse. Your question, however, con­
tomplates o.boli tion of tho wholo Boo.rd, and, :::.s to th:1 t, 
no member has any legal causo for complaint. Tho holding 
of public office is not a contract. Th0 valid abolition 
of the office removes the incumbent irrespective of his 
statc;d term of office. Cf. Hobokr:m vs. Gco..r, 27 N.J··~L. 
265 (E. & A. 1859). Our courts h~vo consistently held thnt 
ffVTm where tho incumbent is prot8ctod by tEmure, the bona 
fj_de c.tboli.tion of the; office for re~::.sons of gov 13rnmontal 
Gfficim1cy is offecti vc. Sue: Ma:z vs. }\Iutlcy, 111 N. J. L. 
166 (Sup. Ct. 1933). 

2 • YES • Th c 1 n VT s of 18 81, p o 4 7 ; 1 C • S • 619, ffo c • 10 5, so 
provide, viz.: HThat any officer of any city in thi.s state 
who nov1 holds or h0reaftc.;r shall h,)Jd any office thorein, 
under o.nv law of this state which fixes tho term theroof 
for a pr~ciso ~nd a determined period, shall continue to 
hold such office and Gxercise tho duties of the samo, not­
wi thstc~nding. the time limited for its continuance shall 
have 0xpirocJ., until hls successor ho.s been appointed· and 
quc~lified. u 

~· Soe Clark vs. Trc~Q.!Qn, 49 N.c.T.L. 349 (Sup. Ct. 1887); 
btilsing.vs. Davis, 45 N.J.L. 390 (Sup. ct. 1883); Hoell 
vs. C::.;.mgQr_b 68 N.J.L. 226 (Sup. Ct. 1902). 

3. YES, for rensons in first answBr. 

Very truly yours, 
D. FREDERICK BURNETT, 

C 01·anii s s i oner 

2. APPELLATE DECISIONS - SNYDE:R V'S. MIDDLETOWN TOWNSHIP 

WILLIA.1\JI A.. SNYDER, 
Appellant 

-vs-

T'OWN SHIP amvllilI'.I1TEE OF' MIDDL:E-­
TOWN TOWNSHIP (MONMOUTH COUNTY), 

RGspondonto 

ON APPEAL 
CONCLUSIONS 

Quinn, Parsons & Doremus, Esqso, by Theo. J. LaBreque, Esq., 
Attornuy for App~llant 

Howard W. Hobcrts, Esq., 11ttorney for Hi..:spondont 

BY THE COMMISSIONER: 

An appe.c-tl w2s filed on June 25, 19~-54., from tho denial 
of a plGnary retail consumption license for the period expiring 
Juno 30, 1934.. This case came on for he2ring nftor the lice,nse 
period for which the ar)plication had been mo.de had alroady ex­
pired. The appeal w2s, therefore, moot and deemed to bo dis­
missed. 

Subsequently, however, both parties hereto requested a 
determination on the mcri ts by the Co1m:1is sioner ::md o.grced to 
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be bound by such determination with regard to th6 current license 
perioc~. No good reason r.lppears why such cleterminettion mould nc&'be 
mado, inasmuch as othorwise s.ppollant vrill be required to eo to 
the expense involved in perfecting a new application end perhaps 

·a new appeal would result. -This wnuld nccess~rily entail u con­
~idercble period of time and a considorable expenditurs of money. 
In vie'.;.r of the pc~rtics' consent to abi.dc by tho Corm:1issioner' s 
determination on the b~sis of the original henring,.tho cas0 will 
be de6ided on the merits. 

R0spondent contendc::d tho.t the c:.pp1ic:.-:. ti on \'T~ls properly 
denied for the reason th:J.t there were 8. sufficiQnt nuubur of 
licensad places in ti1e vicinity of appellantts prcaisos so that 
tho issuance of an additionQl license in suit vicinity would be 
socially undesirable. 

The right of o. 1'!1unicipo..ll ty to deny a license whore the 
grunting thereof would result in too aany licGnsed places in any 
given vicinity is settled. 12ader vs .. CandQ.D, BullE::tin #44, Item 
lf8; Fu.:.~ vs. S~ringficld, Bulletin 7f49, I torJ fl6; Clcnent vs. 
Lodc~r, Bul1ctin ~-52, It era #5; FncctdoDo vs. lIDion Beach, Bu1letin 
#55, Item 1r8. 

The population of MiddlGtown Township is approxioately 
9,400. Appellant's iJromisos ar0 loco.tcd on State Highwety f/35; 
nbout four and one-half nilcs of which runs through tho Tovmship. 
Respondent has is sued tvrnnty-thros licenses a.long this highway~ 
A plenary retail consuDption licenso has b(:::on issuad for premises 
approxi11a tely 500 ft. away fr on O.j)pcllant' s. It docs not appear 
that public necessity or convenience dictate tho addition of an 
additional license in tho vicinity in vvhich t:~ppollc.mt' s promises 
are located. The detcrminntion of respondent was justified by 
tho evidence and was reasonable. 

Respondent also contended that the prernses sCiught to be 
license::cl wero unsuitable. Counsul for o.ppo1lc.nt o.groed to submit 
photographs thereof to aid in a determination of this issue. No 
such.photographs· were ever submitted. Accordingly no opinion is 
expressed on this issue. 

Dated: Doccnber 13, 1934 
D. FREDERIC~ B?RNETT, 

Coum:i.ssioncr 

3. ·APPELLATE" DECISIONS - WOODROVV WILSON DEMOCRATIC CLUB INC. OF 
PASSAIC VS. PASSAIC 

WOODROW WIT.iSON DEMOCRATIC CLUB INC. 
OF PASSAIC, NEW JERSEY, 

Appellant 
-vs-

BOARD OF COMMISSIONEHS OF THE 
CITY OF PASSAIC, 

Respondent. 

ON APPEAL 
CONCLUSIONS 

Stanley J. Polack, Esq., Attorney for Appellant 
Thomas E. Duffy, Esq., Attorney for Respondent 

BY THE COMMISSIONER: 

This is an a0penl froD the denial of an U)Jlication for 
a club license. 
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Respondent contends that the application ~as properly 
denied by virtue of a resolution adoptc?d by it on ceptenbcr 25, 
1934, limiting the nur.1ber of club licenses to be issued in the 
City of Pass.'lic to 15, and the issuance of the li\l.lottod nu.r:iber. 

Appellant is adE1i ttedly .s~ bona fide club :::md eligible 
to .receive l~ club liCGnse. All the for1:w.l roquisi.tes ~)ortaining 
to the application h2ve been cooplied with n1rl the suitability 
of tho premises nnd th6 good character of' the )arsons intorusted 
in the club are admitted. 

The right of a Dunicipali ty to lirii t the nmJbsr of club 
liconsos to bo issued was C8nsidored by the Co~missioner in Socie­
ta O~ernia Di Mutuo Succorso Villalba vs. Trenton, Bulletin #41, 
ItcE1 #5. It was tho re said "A Lmnicipali ty ho.s the power to 
linit the nUDber of club licenses, but the burden of proof to 
justify such a nur.1erical linitatton should be placed upon the 
municipality." 

In the instant ca so, rc~s;1 ondcnt introduced nc• 2vidence 
of any kind to justify the nur~1erical lir~:i tn tion ado)ted by it. 
No renson was sut;ge sted why such a lini tn ti on was .. socially desir­
able, either in general or in it~ a)plicntion to nppollant. No 
explnna tion was offered why c:.my litJi ta ti on at all was adopted. 
Respondent has therefore failud to sustain the burden of proof 
to justify tho nurJerical linitation. 

The 2ction of respondent Board is therefore rGversed. 

Dated: Deconber 13, 1934 
D. FREDERICK BURNETT, 

CoDuissiuner 

APPELLATE DECISIONS - FLAN1.;.GAN VS. HOPlWVELL 

THOMAS J. FL1'.~NAGAN, 
Appellant 

-VS-

BOROUGH COUNCIL OF THE BOROUGH 
OF HOPEWELL (MERCER COUNTY), 

Resp~mdent 

ON APPEAL 
CONCLUSIONS 

McCarthy & McTague, Esqs., Attorneys for Appellant 
David L. Soith, Esq., Attorney for Ros;ondent 

BY THE COMMISSIONER: 

This is an appeal froo tho denial 0f an a);lication for 
a plenary retail consu~ption license. 

Resp:Jndent asserts that the'. 2-pplication was pro)erly 
denied by virtue of a resolution adopted by it ~rior to the 
issuance 'Jf o.ny licenses, liniting the nun1x~r thereof to two, 
and the issuance of the allotted nuntor.. Although such lirJito.­
t ion is subject to a pp Gal , it should not b c u 1JS ct :.·Jn a ·i.y;; e :i l 
unless it clearly a~pears to be unronsonnble either in lts adop­
tion o~ in its a:;_Jj_Jlica ti on t·) 1 ,a:JpG~l.lant ?, . Rxgcm vs., .£.r.nn_ghburg 
l'.ownshJ.<) CoLmi ttee, Bull<.::tin ft37, IteG ff18. No substantial evi-
denc~ was introduced to show that tho limitation in its adoption 
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was Ul\r.easonable-, nor cnn the appellant successfully mainto.in 
that the limitation was improperly applied to himi 

The testimony establishes and the exhibits confirm that 
the premises sought to be licensed consist of a service·stntion 
in ~hich gasoline, oil, cigarettes, cie~rs nnd sandwiches are 
sold. The two license·s issued ·were for hotels. These.hotels 
~ad licenses for the period ending June 30, 1934, and the grant-

. ing of their licenses for the new period were renewals. There 
·!s nothing to indicate either that the hotels were improperly 
preferred over appellant or that they are inadequate to supply 
all the demands of the residents of the cormnuni ty. 

Accordingly, the action of _respondent. is ~ffirmed. 

Dated; De6ember 13, 1934 
D. FREDERICK BURNETT, 

Commissioner 

APPELLATE. DECISIONS - BARBUTO VS. TRENTON 

NICHOLAS BARBUTO, . ) 
Appellant ) 

-vs- ON APPEAL 
CONCLUSIONS 

MUNICIPAL BOARD OF ALCOHOLIC 
. 1 BEVERAGE CONTROL OF TRENTON, 

Respondent. 
- ~ - - - - - - - - - - - - -

Vincent A. de Beriedetto,:Esq.i Attorne~·for.Ap~ellQnt 
Romulus P. Rima, ~sq., Attorney for Respondent 

BY THE CON1MISSIONER: .. · .. 
·: . 

-: ·: 

";: 'I j" 

This is an appenl fro11 the denial of an application for 
a plenary :r:-etail consumption l'iconse. ·. : · · · ·' ' · " 

\• '.; 

·. Responderit tont~fids'that the appli~ation w~s.prbp~~ly 
denied by virtue df 1 its"resolutioh· of May $1st~ :1934,·1i~itiAg 
the num.ber of plenary: retaii · consu1nption licenses· to bo issued 
in the City of Trenton to two hundred fifty (250) ap.d the issu­
ance of the allotted_ number.: Pending determination· oP'this case~ 
however, respondent r~p~aled sai~ resolution. 

•• 1 .. " 11 ·": 

.. Respondent further contends that the .·appJ~ication was 
properly denied because the premises sought to be licensed are 
too close to the Gra~e Protestant Episcopal Church. 

Section 76 of the Control· Act provides: "No license shall 
be· ts·sued' for. the sale of alcoholic boverages within two hundred 
(200) feet of any church or ~HH~ school ~HH~ ].rovided, however, that 
the prot~ction of this section may be waived· at the issuance of 
the license and at each renewal.thereafter, by·thc duly authorized 
$6Vern:Lrig' ~ody ··or _._.nuthdrtty··of such church or school ~HH~. 

"The prohibition contained in this section shall not 
apply to ·the· renewa-1 of any license wht~re no such church or schoo1 
~~use was located within two hundred (200) foGt·or the licensed 
~remises. as ~fore.said 2.·t ·the ·time -of" t}?:~ .· issuanc·e iof ·the license, 

r:: .:.:'_ 

I f • ~ ... . -~ : .. , : ' '. \ . . 

. , ;, 

'. , .. 

. 
l_· \ t :. 
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nor to the issuance and/or renewal of any license where such 
promises had been heretofore licensed for the sale of alcoholic 
beverages or intoxicating liquors, and such church or schoolhouse 
was constructed and/or esto.blished during the time said promises 
were operated under said previous license.n 

Appellant's premises, measured in accordance with the 
method set forth in Section 76, arc approximately one hundred 
(100) foet from the Church. From an examination of the official 
city directories it npp0ared, howev0r, that appellant's premisos 
v.roro licensed for tho sale of alcoholic beverages at the time the 
church was constructed. Counsel sti nuln ted that the facts a1s in­
dicated by these directories were ac;uratc. Tho situation is, 
therefore, not within the prohibition contained in section 76. 
Berlnn.gieri vs. Newark, Bullc~tin #38, Item #16. 

Notwi thsto.nding thE) fact, however, thn t a licensG may 
bG is sued for appellant's :~)rcr.nises, a rnm1icipal o.uthori ty mo.y 
adopt a policy not to issue licenses for promises closely situate 
to churches or schools ovon though not within tho prohibition of 
Section 76. Ezzo and Carucci vs. Trenton.:i Bulletin ;/:~~,Item ~fl3. 
Such a policy, howuvor, in ardor to be vo.lid must be uniformly 
appliud throughout tht~ municipo..ltty. Rufeisen vs. I..sbury Park, 
Bulletin #45, Item #12; Ostertag bs. Atl~ntic City, Bulletin.#45, 
Item #13. · 

The question is, therefore, resolved into an inquiry as 
to the adoption of any policy by respondent c.nd, if so adopted, 
as to the uniformity of npplico.tion. 

In the instant case it appears thct respondent has 
issued a plenary retail consumption license for other premises 
which nre within two hundred (200) feet of the Grace Protestant 
Episcop~l Church. An independent investigation condubted by t~is 
DepartDont reveals the further fact that respondent has issued at 
least one license heretofore for promises within two hundred (200) 
feet of Se.int Stephen's Hungarian CL'.. tholic Ghurch, in Trenton, 
even though no waiver was obtained from said church for said prem­
ises. It is true thfa t in the:· Ezzo case supra the Trenton Boo.rd 
did adopt such a policy in respect to schools, and there was 
nothing in that case to show thnt such policy ho.d not been uni­
forraly applied. Hence, the refusal to grant that license was af­
firmedo But, ss.rcgirds the churches of Trenton, it appears that 
the Trenton Board hQs adopted no policy, or, if it has, that there 
has been no uniformity wh.:i.tsoever in applicD .. tion. 'Tlie churches 
should be protected eqm.t.lly o· So the :-::.pplico.nts for licenses 
should be treated nlike. It is not fair to mnko fish of one nnd 
fowl of another. To justify the refusal of a license on an al­
leged ground of public policy, it is essential that the policy be 
applled fcdrly o.nd uniformly in all j_nstances. 

Respondent further contends thQt the application was 
properly denied bcc2use the premises sought to be licensed are 
unsuitable. This contention ] .. s bnscd upon the fact ths. t thore 
is an entrance leading 'directly from the appellant's premises 
to a club room on the second floor of thG building in which the 
promises sought to be.licensed are locntedo Appell~nt, however, 
offered to romov8 said entrance 2nd p0rmanontly close the same 
in the event a license w3.s i ssucd. Adrnittcdl":;-- there would be 
no objection to the premises if this were don~. 
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The action of the respondent Board is reversed upon 
condition that the appeJlant purmanently close the entrnnce 
from his premises to the club room prior to the sale of any 
alcoholic beverages under the license. 

Dated: Doccmber 13, 1934 
D. FREDERICK BURNETT,· 

Commissioner 

6. APPELLATE DECISIONS - MORICHELLI VS. TRENTON 

LORENZO MORICHELLI, ) 
- Appellant I 
-vs- . 

MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL·OF TRENTON, { 

Respondent). 

ON APPEAL 
CONCLUSIONS 

George PellettiE)ri, Esq., by David K8lsey, Esq., Counsel for 
· Appellant 

Romulus P. Rima, Esq., Counsel for Respondent 

BY THE COMMISSIONER: 

This is an npp.e2l from the denial of an 6.pplication for 
a plenary :retail consumption license. 

·Respondent contends that tho application vms properly 
denied because of its resolution of May 31, 1934, limiting the 
number of plenary retail consumption licenses to be issued in 
the City ofTrenton to 250 and tho issuance of the nllottGd·number. 
Pending the decision of this c~~lSG, however, respondent repealed 
said resolution. 

Respondent further contends that the application was 
properly denied because appollant is unfit to receive a license. 
This contention is prodj_cated upon the fact that on June 12th, 
1934, 2 search of appellant's promises disclosed the presence 
thereon of approximately 2000 gallons ·Of wine. · 

By const::nt of counsel, the records of this Department 
were introd~ced in evidence. These records revealed thQt prior 
to the date of said raid, appellnnt had ~ade application to the 
Commissionc:r for a special pcrni t ·to dispose of said wine and 
that such permit was subsequently i~suod. 

Tho permit contained a spcci2l condition, however, that 
no sale was to be made in quantities of less than 25 gallons. 
The report filed by appellant .of sales made pursuant to SQid p~r­
mi t disclosud tho fact that certain purchasers received only 15 
or 20 gallons of wineo A supplementary hearing was held to afford 
appollnnt an opportunity to explain thu apparent violation of the 
special condition _co.ntained in the pormi t. 

At the supplE:mfmtnry hearing .it app1Jc.rcd that the sales 
originally wore made in 25 g2llon lots, to be delivered over a 
period of time, but that a large quantity of said 2000 galloris 
of wine spoiled and appellant vms cons0q_uently uno.blo to fill all 
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orders. An investigation by the State Tax Department, Beve~~ge 
Tax Division, confirmed these facts. The violation of said 
special condition has thus been satisfactorily explni4ed as 
~aving been caused by circumstances beyond the cont~ol of appel­
lant •. 

Respondent's contention that appellant is unfit to re­
ceive a license is therefore not sustained. 

Accordingly, the action of respondent Board is reversed. 

Dated: December 12, 1934 
D. FREDERICK BURNETT) 

Commissioner · 

APPELLATE DECISIONS - VELIVIS VS. TRENTON 

JOSEPH VELIVIS, )) 
Appellant 

-vs-

IvlUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF TRENTON, 

Respondent 

ON APPEAL 
CONCLUSI·-:)NS 

: ·:·:·David Kelsey ,:"Esq .. , by Sidn.ey D. Bo.leer, Esq. J Attorney> for Appel­
lant 

Romulus· P. Rin1o, Esq., Attornoy for ResDonden-~ 
::. ', ,:~• •: ' ' ' ' I ~ '' ~ . :, : ·,' ·-~ ~ ~' .._ ·,· • ~ ,• ~-~ ' ' •' 

BY\THK'COMMISSIONER~·:.: - · ·:-,__,_·.·. · .... l. :··; . . .. 

. .. :_ ..... 

·, · : · , TbJ_s:.:1s -·an .. ·,appoa1:_;.frb1n· the deriitll of· ah· o.ppliccitioh "for 
a.>plenary retail consumption license. 

Respondent} contends·. that ·the aiJ.9lictttion··wa:s:'proper1'Y · 
denied .bccausc·:(1' thb·loChtion,.of the pfemises is not desirable 
and (2) there are ~~ sufficient number of l~ccr.tsed ~)laces in the, 
vicinity of.'the'1)remisos"sought to1b£; li'cerise<1. so that.the-'issu'-, 
unce of an additional license for pre~i~~s ir. s~~~.v~9inity is 
socially undesirable. It is unnecossary,.to·c~nSide~:the v~lidity 
of ,these. contentions: irtasHuch as tho actiori' o~~ ·respondent must be 
affirmed for the following reasons. 

, . At .. the .. hoQri'ngj ·,aithout:)i: no·t 1-rD.is0d· ·by· "the ple&.dint:s, it 
appeared that the licensed premises, tog0thc~ with the fixtures 
thercbn'J ,:iJJe ov·r~1ed 1?Y a N c:Jw J 4:rsey licens0d b::.·ewery. Appellant 
has arranged to··obtain··~osses$ion of said premises in the event a 
licen~e--bc issued at a monthly nent~l qf Forty_ Dollars ($40.00), 
and has furthor promised the brewery tb l~nrtdlt) . its beer cxclusi vely 
: ,• •• •• ,- ~. • :- •:· ' J t" ' ~ .) .' '; ;, ~ : , , .. ·; •" ~ ; , , •; ' : , ; ' l~ ·.' \

0 

J ' ' .~' "'' : .... • ' ·"' • , I ' "• j 

_:. -" " Sect±on 40 of ,the<cont·r.ol A.ct dcclart:JS that it shall bo 
unlawful for any· ·}!er son- ·fr1terG$tod i.n th0 rnanufacturj_ng or whole­
saling of alcoholic beverages to be interested in the retailing 
-the:r;eo;t; and "such in~orcst shall include any r.1aynE.:mts or del~ve~y 

' of ··'11lonby · cr"::prb15erty by wo.y of· loan' or othoPwi so·., ac~ccimpi~nfed by-. ·· 
an agreemunt to sell the product of snid brewer~:& * *''· In the 
fnst:tnt case_.: tho brewery -hdS,; 1gro.ed to ·doliVGl' pOSSCSSiOD Of cer­
ta.in "p:remisos by wny of 'lease a¢cmnpc~nied' by' an agrceqent: to sell 
its .. t»:6.9duct ~ o:xclusfvEHy. · Th5_s ·is onG _of tt16 · .. si tm1 tions intcrdictoc 
by Soct~on !40. 1 

·, • • • • , 

' t , :_;, • ~1 .·: :.- ) '' \. :-! I; ·• j;~: , ' Tl , ,'' t , '· ·~I/'; .;__ . ' - '.:• \ ~ :~-· t ':. ·~ ' ' f ~ 

.. " r ' ·,;.--' 
...... .:. !,, 

/ ·, ' 

\ L.) 
";.,,.. 

~ '· 

i. ,/ 

• ' : • -. l ~ • ~ ' • : ' ' • , • '_,·_-,": .. 
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The case of Goldstein vs. Trenton, Bull8tin #54, Item 
#1, is not a~'Jplicable. There the brewery ovmod the building 
and· fixtures -0n December 6, 1933, and there was nothing in the 
record showing that the agreement to rent the pro~erty by the 
applicant for n license was accompanied by an agreement to handle 
·the product of the brewery. Accordingly, it was held that a re­
tail liconse could properly be issued under the exception con-
tained inScetion 40 which provides that nprior to December sixth, 
one thousand nine hundred and thirty-six, the ownership of or 
mortgage upon or any other interest in licensed premisos if such 
ownership, mortgage or interest existed on December sixth, one 
thousand nine hundred 3.nd thirty-three, shall not be deemed to 
be an interest in the retailing of alcoholic beveragesH. 

The action of r8spondent Board is affirmed. 

Dated: Decenber 13, 1934 
D. FREDERICK BURNETT, 

Co raiJ is s i oner 

8. APPELLATE DECISIONS - BOCCISTICO COLONIALE CLUB VS. TRENTON 

BOCCISTICO COLONIALE CLUB, . 
. Appellant 

-vs-

MUNICIPAL B0hRD OF ALCOHOLIC 
BEVERAGE CONTROL OF TRENTON, 

Res:Jondent 

ON APPEAL 
CONCLUSIONS 

Georgo Pellettieri, Es~., by David Kelsey, Esq., Attornoy for 
A~Jpellant 

Romulus P. Rirno, Esq. Attorney for Rcs)ondent 

BY THE COMiHSSIONER: 

This is nn appeal from the denial of an application 
for a club license. 

Respondent contends the application was properly denied 
because aIY~)ellant is not a bona fide club, and the a:pplicntion 
was merely a subterfuge to ~ermit the owner of the alleged club 
premises to obtain a license. 

The owner is one Adelmo Conti, a member of appellant 
organization. Mr. Conti hltd D.IJ.tJlied to respondent for a license 
in his own name for these premises, but the a~plicntiun was re­
jected. Thereafter the club, which apparently had been in exis­
tence for some ten years, was incorporated nnd the present appli­
cation filed. After this application was dehied, Mr. Conti ap­
peared before the issuing authority vvi th a eompanion, who ri.d-
mi tted that the business to be conducted under the license would 
be Mr. Conti'sa This statement was testified to by a member of 
respondent Board, and Mr. Conti did not deny the occurrence of 
the incident or the making of the statement. There is no testi­
mony that at the tim~ the statement was made Mr. Conti denied the 
truth thereof. None of the officers of the club were present nt 
the hearing of the appeal, the only member of the organization to 
testify being Mr. Conti himselfo At least 6ne other member of 
the club was present, however, but did not testify due to the fact 
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that he .was uriable to speak English. 

In view c)f the foregoing, i.t cannot bE) said that 
respondent's .deter~ination that appellant_Ts application was 
rJeroly a subterfuge· to permit the owner of the alleged club 

. premises to obtain a license wc:~s unreasonable. 

Accordingly, the .action of respondent Board is 
afflrmed. 

Dated: -December 13, 1934 
·n. FREDERICK BURNETT, 

Cor2LiiS sioncr 

APPELLATE DECISIONS - ZEBROWSKI VS. TRENTON 

JOSEPH ZEBROWSKI, 
Ap15ellant ) 

-vs- l 
MUNICIPAL BOARD OF' ALCOHOLIC 
BEVERAGE CONTROL OF TRENTON, . · 

Respondent 

ON APPEAL 
CONCLUSIOI~S 

Benjamin Ci~resko, Bsq., Attorrtey for Appellant 
Rorn.ulus P. Riwo, Esq o:; ·Attorney for Hospondent 

BY THE COM!v.IISSIONER: 

This is an appeal frora the denial of an application 
for :1 plenary retail consumption license for premises locs.ted 
~t 80l·Lamberton Street, Trenton. 

Respondentts.sole contention is that the application 
was properly. denj_ed because- there are a sufficient number of 
licensed places in the ~icinity of tho premises sought to be 
licensed, and tne issuance of o.n additional licensG in said 
vicinity would be socially undesirable. 

Ap~ellantts premises ate located in a neighborhood 
containing. a ~ixture of storGs and rcsidence·s. The nearest 
licensed places are a block uway in either direction. The prem­
ises stiught to be licensed are outfitted for tho sale.of alco­
holic. beverages and were used for that purpose for many y0nrs· 
prior to the adoption of the Eighteenth Anendment. 

Re~pondont has heretofore issued as nany as five or 
six licenses .for prefuises on a single block. Sec Kaplan vs. 
Trenton, Bulletin '#4:1, ItE~EL #9. Througho11t. the municipality 
licenses have been issued with abandon, tho distances interven­
·ing between the.licensed premises in numerous instances being. 
considerably.less than onc.blockD In view thereof, respondent's 
coritenti0n in the instQnt case cannot be sust2ined. · 

The action of Respondent Board is·revorsed. 

Dn tfJd: December 13, 1934 
Q. FR~DERICK BURNETT, 

· Cm~n.iis sioner. 
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10. APPELLATE DECISIONS - TANKLE VS .. TRENTON 

SAMUEL TANKLE, 
Appellant 

-vs-
MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF TRENTON, 

Respondent 

ON APPEAL 
CONCLUSIONS 

Io Herbert Levy, Esq., Attorney for Appellant 
Romulus P. Rime, Esq., Attorney for Respondent 

BY THE COM~ISSIONER: 

SHEET #11 

This is 2n appeal from the denial of an application 
for a plenary ret:;.j_l consumption license o 

Respondent contends thnt the application was properly 
denied by viriue of a resolution adopted by it on May 31, 1934, 
limiting thG number of plenary retc.il consumption licenses. to 
be issued in tho City of Trenton to 250, and the issuance-~f 
the allotted numbc~r. Pending determination of this case, how­
ever, respond0nt repe2lod this resolution. 

Respondent further contends that the application was 
properly denied because appellant is personally unfit to re­
ceive a lictnse. This contention rests on the single fact th2t 
appellant admittedly conducted a spoakcasy during the prohibi­
tion period and thnt on one occasion he plc2ded guilty to a vio­
lation of the Nationo.l Prohibition Act. Respondent has, how­
ever, issued licenses to numerous persons who hnd admittedly 
violated the Nationnl Prohibition Act E~.nd v1ho · vvere convicted for 
such violations. See Cohen vs. Trenton, Bulletin #50, Item #4. 
One of the police officers assigned to enforcement in the City 
of Trenton testified tho.t notv\Tithstanding he ho.d r:dded appel­
lant on numetous occasions, appellant's speakeasy wns no worse 
than seven or eight hundred other speakeasies existing in Trenton 
during the prohibition period and th2t it had been conducted 
clennlyo The only member of respondent Bo(:rd who testified, ad­
mitted that appellnnt WQS no worse than the other spcnkoasy pro­
prietors, many of whom received licenses from respondent. No rea 
son appears for the attempted discriminatiori. Tho offence of the 
2ppellant was th0 viol~tion of a statute since repealed. It did 
not involve turpi.tude. He is, therefore, not disqualified under 
the Control Act. Re Carabelli, Bullot~.n f.46, Item 3. If the 
respondent had adopted Qnd consistently maintnined a policy ex­
cluding former spe2k0asy proprietors from receiving licenses, the 
Commissioner would affj.rrn tho instant rejection. But, letting 
alone uniformity of' applic0.tion, no such policy hc.s ever been 
adopted. Applicants for licenses should be treated ~like. It 
is not fair to make fish of one and fowl of another. Barbuto vs. 
Trenton, Bulletin C56, Item #5. Accordingly, this contontion 
cannot be sustained. 

Respondent also contends that the upplic~tion was pro­
perly denied because there is a sufficient number of licensed 
places in the vicinity of appell2.nt' s promises :md the is su::mce 
of an addition~l liconse therefor would be socially undesirable. 
For the re'.1sons expressed in Nobj).i vs. Trenton, Bulletin #42, 
Item #6, this contention cannot be sust2incd. 

Respondent further contends th2t the applic2tion wns 
properly ~enied because the premises sought to be licensed nre 
presently unsuitnble. Appellant ndmits that in order to b.e put 
in proper condition, the premises must be pnpercdQnd pninted and 
thnt now plumbing nnd flooring hnve to be installed. When this 
is done, there can be no question th~t the premises will be 
suitnble. 
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The remaining facts are siLilnr to Adams vs. Trenton, 
Bulletin #-54, Itt:1:.:1 :;)~·9 ancl do not bar the issuanccof o. liconse 
for the reasons therein stated. 

The action of rGSJondent Board is reversed on con­
dition that ap_pc1lant' s prer:lises be ~)8-pcrod nnd ~)oj_ntcd c::.nd a 
ncvv floor and plUt":lbing installed, rcr1s-::inably satisfo.ctory to 
rcsrnndont, i)rior t·J the issuance of the license. 

Dated: Decenber 14, 1934 
Do FREDL;HICK BURNETT, 

Corn~d.s siuncr 

11. RULES CONC5RNING LICENSEES AND ~HE USE OF LICENSED PREMISES -
GJ-:J.iJIBLING - VrE-IAT CONSTITUTES 

Frank H. Hutchins, Vice-President, 
Board of Alcoholic Bevuragc Control, 
Trenton, New Jerseyo 

Dear Mro Hutchins: 

I hav0.yours of the 8th reading: 

Dccenber 14, 1934 

"With the approach of tho holidays, .the snloon keep­
ors are indulging in practices that are quostionsd by the in­
spectors. Fo~ instance, soue saloon keepers urc disposing of 
candy in one and .two ~)ounJ boxes by ch.·:mcing then off on a 
punch board. 'They clo.iD it is lc~gt~.l bcco.use everyone 8ets 
souething for their !210noy. ThG chancing is done on a s1~all 
nunber board cont2ining seventy-five nUDbGrs. ,\.ny porson draw­
ing numbers one to fj_fteen are gi vcn ~ box of candy fro8. All 
those who ·draw nucbrars above fifteen up to seventy-five pay O.t 
the rate of one cent for each nur:iber. The quGstion is whethor 
this cones under the rule that iJrc·hibi ts ganbling. 

0 ;rnother :)ractice is chancing off turkeys by throwing 
dlce, by wheel, ~mnch board, or other device at a flat rate of 
so l~mch Jer chance. \Ne wish to know if this is ~·)ernis sible." 

Each of the I)rnctlces ncntioned is undoubtedly illegal 
The lo.w clc~arly forbids tho j:;racticos you doscri be. Thoy are 
governed by £1.:2: to vs. Shorts, 3~2 N. J. L. 398. That case vvas de­
cided in 1868 and tho incisive o~_iinion of Chief Justice Beasley 
has never boen disturbed. He said: "A lottery, says Johnson, 
is a 'game cf c.hanco; a distribution '.Jf j_Jrizes by chB.nce.' Thi~· 
ingredient of chance is, obviously, tho· evil principle against 
which all :n .. ohibi tory laws .::.re air.wd. It is by this i::1cans that 

• :i•t . i· •t :1 ,.. •.of t b •t• . cup1a1 y is so icier, ror, i~ or unc c )ro;iJ1ous, in con-
sideration of thG trivial price of a ticket, a return of value 
is to bo expected. This tenptation 1!\i"Lts; uncleiubtedly, offered 
to the public by these dofendants.o •.. the chances of success. 
were, therefore, slender; but still there -vvo.s 2 chancG of a dis­
proportionate gain, and the offor of this or any other sucl1 
cha.nee, is the stix:mlus to the s::;iri t of ga11ing 1.vhich the law 
prohibits. i;.ny person who· obtainod a gift, n.s it is C3.ll,sd, 
under the o:_:)GrEttion ,Jf this schcnJe, owE:~d his succe;ss to his . 
fortune in drawing frou the do·.Jrkceocr tho ticket with the luck: 
nur:ibor upon it o But for this fortuitous circur.:.1st:mce ho would 
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have failed, and it vw.s thj_s opportunity v;hich he purchased 
vd th his ticket." 

See also Re Pelous, ~ul.letin l:1~5, Item 16, nnd opin­
ion of Prosecutor Abe J. David to the snme effecto 

The mere fact thnt everybody gets something for their 
money doesn't cure the illegality. See Pure Mint Co. vs. La 
Barre, 96 N.J.Eq. 186. So if every customer gets a pretzel. 
Re Harrison, Bulletin 53, Item 8. 

Licensees who indulge in any of those practices are 
not only subject to revocation proceedings. but also to indict­
ment. 

Vory truly yours, 
D. FREDERICK BURNETT, 

commissioner 

12.. RErI'AIL. CONSUNIPTION LICENSEES - CONSUMPTION OF BEVERAGES AFTER 
MIDNIGHT S.ATURDi1YS IN CliSES WHERE MUNICIPALITIES m:~vE VOTED 

AGAINST SUNDAY SALES 

THE TOWNSHIP OF HAMILTON 
County of Mercer 

D. Fredo rick Burnett, Cot1uis sioner 

Dear Sir: 

Decenbsr 6, 1934 

In regard to the Retail Licensed Preuises in.Hamilton 
Township, Trenton, No J.: 

You no doubt have·on your files in your office the 
data rcg2rdine the election on November 6th, in this Township 

. as to Sunday sales. The Trenton Division of the New Jersey 
Licensed Beverage Association's President has asked us to write 
you to ascertain if it is permissible fo~ the Township CoBmittee 
to 2.llow these L.iconsed Places to run until 2~ 00 o'clock on Sat­
urdny nit:;hts, providing that vrhnt is consumed after 12: 00 o' clocJ 
is paid for before 12:00 o'clock. 

Now tho.t Trenton and the surrounding Townships have 
Sundc.ly sales you can see what o. tough spot it :pl::;.c0s these men 
in by e. ruling to close their plo.ces of businc~ss at 12: 00 o' cloc1 
on Saturday nights, just -:::h0n they :::.re doing business. 

The Tovmship comni ttce will appreciate your careful am 
considerate ruling on tho above. 

Very truly yours, 
JOSEPH To CAPPEL, 

Chairman, m1Elil ton Twp. Cornr.J.i ttee 

Hon. Joseph To Capplc, Chairman, 
H::inilton Township Connittee, 
Trenton, N. J. 

Dsnr Mr. CTpple: 

I have yours of the 6th. 

DeceDber 14, 1934 



BULLETIN NUMBER 56 SHEET #14 

· The mere fact that liquor is npaid forn before mid­
night would leave the door wide open to evade the will of .the 
majority of your municipality duly expressed by referendura, 

. for, by paying for the specific liquor in advance or by waking 
a general deposit, or by effecting credit nrrangeuents or sim­
ilar device, it would be possible for anyone to come into the 
tavern after midnight, order delivery of bevorages claimed to 
have been previousl.Y "bought Ti and thus; for all practical pur­
poses, the expressed will of the people that liquor shall not 
be sold on Sundays will be set at naught. This would be defi­
ance, not conpliance. Furthernore, there would be no practical 
regulatory test by which the Police or other Emforcer.18nt agen­
cies could determine whether or not the law was, in fact, being 
complied with. The Police haven't the tirae nor the oeans to 
conduct a judicial inquiry to determine i.nhether the liquor had 
been bought and pai.d for before Didnight. The test Dust be one 
which wi11 enable enforcing authorities to deterDine by bare 
inspection vvhethcr the law is bGing obeyed or vioL.ited. 

The refur6ndurr1 ·did not forbid drinking on Sundays but 
it did prohibit sales on Sundays. Sunday starts at midnight 
Saturday. SEllo includes deli very. Deli very t1eans, in respect 
to a dri.nk,, service. Service of nn o.lcoholic bevero.ge is an 
act readily d~terninable. 

I shall therefore rule that unless loc(~:l uunicipal 
ordinance or resolution requires the closing of l:icensc;d prem­
ises at midnight on Saturdays or shall otherwise forbid (and 
I shnll approve all such ordinances or resolutions wh(:·mever 
such is the sensG of the po.rticular corn::mnity) that there is 
nothing improper for licensees who o.re entitled to sell for 
consumption on the premises porrJi tting customers to rern:dn on 
the licensed prenises u.fter inidnight on Saturdays and to consu;:ie 
o.lcoholic beverngos until the closing hour fixed by nunicipal 
ordino.nce or re solution, prov}.ding, however: · 

1 - That on that particul~r Saturday such beverages were pur­
chased from the licensee for consumption on the preraises 
and pnid for and actually delivered and served to the cus­
ton1er not lnt2r them midnight; and 

2 - That the bar nnd all other places whence delivery or ser­
vice of such bevera~es is made by the licensee are actually 
and abso1ut 12ly clo.sGd punctually on the stroke of uidnight. 

This ruling is uade experimentally in the effort to 
find a practico.1 solution of the proble:D of consuming after a 
given hour thGt which was previously purchased in good faith 
consistent with the deteraination of your electorate that no 
sales shall be made on Sundays. If .obeyed, no so.les will be 
effected. If its letter or spirit is abused or leads to con­
fusion or does not lend itself to satisfactory enforcement, I 
shall cancel it vrithout hesitancy. If the privilege is viola­
ted, I shall see to it that it is visited with severe penaltyo 

The principle of this ruling will apply to all cases 
where sales of alcoholic beverages are required to cease at a 
certain h0ur whether that hour is fixed by ref"erendurn or by ouni­
cipal regulation. Jn no event, however·" Day liquor be consumed 
on licensed preDises o.fter the hour fixed by QUnicipal ordinance 
or resolution at which the licensed prei:1ises ars to be closed. 

Very truly yours, 
D. FREDERICK BURNETT, 

Cor:n:Ji s s i oner 
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Dear Sir:-

LICENSED PREMISES - BUSINESS NEIGHBORHOODS 

December 14, 1934 
Re: Abdo Elias vs. Municipal 
Board of Alcoholic Beverage 
Control of Trenton 

I·have yours of December 7, 1934 requesting recon­
sideration of the above decision. 

In considering the transcript, I was.faced with the 
question of whether an mvner of property, located :Ln n business 
area, could b0 deprived of an opportunity to use his property 
in a leg.i timatc business venture on the ground that such use 
would seriously inconvenience a single individual or group of 
individuals residing nearby. Objections to the issuance of a 
license in a residential neighborhood aro a proper reason for 
the denial of un ~pplication, but-this does not apply to a. 
business neighborhood. In earlier decisions th0 rule was an­
nounced that gcner2l objections to the issuance of ~ny license 
for premises locatod in ~ business neighborhood do not justify 
tho denic.l of an application. Tho instant co.so --wns determined 
simly by an application of this well-settled principle . 

.., 

. It may be that at the time your family purchased the 
·property in which you now reside, the neighborhood VVL"l,.S residen­
tinl o But neighborhoods change, much o..s the resldents dislike 
to see the change. What once was o. residentio.l neighborhood 
may develop into a business neighborhood. The m2rch of time 
cannot be denied. The neighborhood in vJhich you reside o.nd the 
Elias premises are located, is now not only zoried for business, 
but is used almost exclusively for business purposeso Under 
such circumstances, vrhile it is extremely unfortunate for tho 
few remnining rcsichmts Uwt the transformation of the neighbor­
hood lessens habit~bility, nevertheless long term social inter­
ests demand thnt, once such a change has been effected, the 
neighborhood thereafter be dealt with as n business neighborhood. 

Al.though sympo.thE.~tic to your objE;ctJ.on, I could not 
have decided this case otherwise than I did. There would.there­
fore be no purpose served in reconsidcr~tion, since all tho fncts 
you novv mention were before me when I mo.de my originnl decision. 

Very ·truly yours, 

/ 

Commissioner 


