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WRIT OF ERROR. 

NEW JERSEY. 

SS: 

(Seal) 

THE STATE OF NEW 
JERSEY to the CHIEF JUS-
TICE and other Justices of 
our Supreme Court of J udica -
ture GREETING: -
JOHN W. JOHNSON AND 
HARLEY C. ALBEE, PART-
NERS etc .. AS JOHNSON & 
ALBEE, 

Because in the record and proceedings, and 
also in the giving of judgment in a certain plaint 
which was in our said Supreme Court of J udica -
tur e, before you, between John '\¥. Johnson and 
Harley C. Albee, partners in trade as Johnson 
and Albee, plaintiffs, and John Herman Schmitt, 
defend ant. in an action upon contract, manifest 
err or hath intervened to the great damage of the 
said defendant, as by his complaint we are in -
formed ; we being willing that the error if any 
there be, should, in due manner, to correct, and 
full and speedy justice be done to the parties 
afor esaid. in this behalf, do command you that if 
judgme nt be thereupon given, then · you distinctly 
and openly, send, under your seal, the record and 
proceedings and complaint aforesaid, with all 
tbings touching and concerning the same to our 
Cour t of Errors and Appeal in the last resort in 
all causes, at Trenton, on the twenty -fifth day of 
March, instant together with this writ, that the 
record and proceedings aforesaid being inspect-
ed, we may cause to be done thereupon, for cor-
rectin g that error what of right and according to 
law and custom of the State of New Jersey ought 
to be done. 

WITNESS, HONORABLE MARLON PIT-
NEY , Chancellor and Presicfent Judge of our 
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2 WRIT OF ERROR. 

said Court of Errors and Appeals at Trento n, 
aforesaid, the seventh day of March, Ninetee n 
hundred and eleven. 

S. D. DICKINSON, 
Clerk. 

PETE'R W. STAG G, 
Attorne y. 

The answer of the Justices of the Supre me 
Court of the State of New Jersey within name d. 

10 The record and proceedings whereof mention is 
within made, with all things touching and con-
cerning the same ; we do certify to the Court of 
Errors and Appeals of said State. in a certai n 
schedule to this writ annexed. as within we are 
comm.anded. 

WM. S. GUMMERE, 
C. J. (Seal) 
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DECLARATION. 3 

NEW JERSEY SUPREME COURT. 

J oHN W. JOHNSON and HAR-
LEY C. ALBEE, partners in 
trade as JOHNSON and ALBEE, 

Defendants in Error, 

vs. 

JOHN HERMAN SCHMITT' 
Plaintiff in Error-

On Contract. 
On Postea. 
J. Emil Wal-
scheid, 

Attorney. 

As yet of the second day of April, A. D. one 
thousand nine hundred and ten. 

WI TNESS, WILLIAM S. GUMMERE, Esq, 
Chi.ef Justice. · 

WILLIAM RIKER, ,JR., 
Clerk. 

HUDSO N COUNTY, SS :- . 

JOHN HERMAN SCHMIT' _);\ the defendant 
herein was summoned to answer unto JOHN W. 
JOHNSON AND HARLEY C. ALBEE, partners 
in trad e as Johnson & Albee, the plaintiffs there-
in, in an action on contract, and thereupon the 
said plain tiffs, by J. Emil Walscheid. their attor-
ney, complain:-

For that whereas, the said defendant hereto-
fore, to wit, on the fourteenth day of December, 
A. D., one thousand, nine hundred and eight, at 
the Township of North Bergen, to wit, in the 
County of Hudson, aforesaid. by his certain writ-
ing obligatory, sealed with his seal and now 
shown to the Court here, the date whereof, is a 
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4 DECLARATION. 

certain day and year therein mentioned, to wit, 
the day and year aforesaid, together with one 
Joseph Barbato, acknowledged himself to be held 
and firmly bound unto Johnson & Albee, the 
plaintiffs, aforesaid, in any amount of milk sold 
by the said Johnson & Albee to the said Jose ph 
Barbato and charged to him, to be paid in lawf ul 
money of the United States to the said Johnso n 
& Albee, their executors, administrators or as-
signs; which said writing obligatory was and is 
subject to a certain condition thereunder writte n 
thereby it was conditioned that if the abov e 
bounded Joseph Barbato, his heirs, executors or 
administrators should pay or cause to be paid un -
to the above named J olmson & Albee, their ex-
ecutors, administrators or assigns, the sum of 
money for milk sold and delivered to the said 
Joseph Barbato by the said Johnson & Albe e, 
from time to time during the time that the sai d 
Joseph Barbato should receive said milk fro m 
said Johnson & Albee, that then the above obli-
gation should be void, otherwise, to remain in 
full force and virtue as by the said writing oblig-
atory and the condition therein will more full y 
and at large appear. 

And the said plaintiffs say that thereafte r 
and from time to time, up to a certain date, to 
wit, the fifteenth day of August, A. D .. one thou -
sand nine hundred and nine, they, the said plain -
tiffs, did sell and deliver to the said Joseph Ba r-
bato and at his certain instance and request, milk, 
which said milk was received by the said Josep h 
Barbato from the said plaintiffs and that th e 
price agreed upon between the said Joseph Ba r-
bato and the said plaintiffs for the said milk wa s 
and is the sum of three thousand, one hundre d 
and ninety-seven and 35 /100 ($3,197.35) dolla rs 
and that the reasonable value of the milk thu s 



DECLARATION. 5 

sold and delivered by th e said plaintiffs to the 
said Joseph Barbato was and is the sum of three 
thousand one hundred and ninety -seven and 
35 / 100 ($3,197.35) dollars. 

And the said plaintiffs further say that al-
though the said milk was thus sold and delivered 
to the said Joseph Barbato and the money afore-
said has become due from the said Joseph Bar-
bat o, that neither the said Joseph Barbato, or 
the said defendant have paid for the satd milk 
the money mentioned in said writing obligatory, 
but, therein have made default in this that they 
have paid on account of said milk only the sum 
of two thousand, two hundred and fifty-six a11d 
G0/100 ($2,256.60) dollars and that there is still 
due and owing on account of the said milk and on 
account of money for milk sold and delivered to 
the said Joseph Barbato by the said plaintiffs 
from time to time, the sum of nine hundred and 
forty and 75/100 ($940.75) dollars. 

And the said plaintiffs for assignment of a 
breach of the said writing obligatory, according 
to the form of the statute in such case made and 
provided, say that they have often requested 
payment of the said sum of nine hundred and 
forty and 75/ 100 ($940.75) dollars of and from 
the said Joseph Barbato and of and from the said 
defend ant, and that neither the said Joseph Bar -
bato nor the said defendant, have as yet paid the 
said sum of money above demanded or any part 
there of to the said plaintiffs or otherwise accord-
ing to the said writing obligatory and condition, 
but to pay the same have hitherto wholly refused, 
and still do refuse to the damage of the said 
plaintiffs, two thousand ($2,000), dollars, and 
there fore, they bring their suit. 

TO THE ABOVE NAMED DEFENDANT: 
Please take notice that the following is a 
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6 DECLARATION. 

true copy of the writing obligatory upon which 
the foregoing action is founded:-

'' KNOvV ALL MEN by these presents, th at 
we, Joseph Barbato of the Township of Nort h 
Bergen, and John Herman Schmitt. Town of 
Wood-ridge, from the State of New Jersey, held 
and firmly bound unto Johnson and Albee, of 
Rockland, New York, in any amount of milk sold 
by the said Johnson and Albee, to the said J os-
eph Barbato, and charged to him, to be paid in 
lawfol money of the United States to be paid to 
the said Johnson and Albee, their executors, ad-
ministrators or assigns; for which payment, to be 
made, we bind ourself, our heirs, executors an d 
administrators. firmly by these presents. 

Sealed with our seals. Dated the fourteent h 
day of December, one thousand nine hundred an d 
eight. 

The conditions of the above obligation is 
such, that if the above bounded Joseph Barbat o, 
his heirs, executors or administrators, shall pay , 
or cause to be paid, unto the above named John-
son and Albee, their executors, administrators or 
assigns, the sum of money for milk sold and de-
livered to the said Joseph Barbato, by the said 
Johnson and Albee, from time to time, during che 
time that the said Joseph Barbato receives sai d 
milk from the said Johnson and Albee, then th e 
above obligation to be void, otherwise to rema m 
in full force and virtue. 

JOSEPH BARBATO (L. S.) 
JOHN HERMAN SCHMITT (L. S.) 

In the presence of :-

State of New Jersey, Ls . 
County of Hudson, f' .. 
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JOHN HERMAN SCHMITT, being duly 
sworn, according to law, says that he owns real 
esta te, the title of which is. in his name, and said 
to be situated in the Town of Wood-Ridge, Ber -
gen County, New Jersey, valued at $5,000.00, 
mortg age, and other liens amounting to $900.00 
and tha t he is recoverable in the sum above stat -
ed, over and above all his liabili ties whatsoever. 

JOHN HERMAN SCHMITT. 

Sworn and subscribed to before 
me at Town of Union, N. J .. 
this 14th day of December, A. 
D., 1908. 

MICHAEL MODARELLI, Notary Public.'' 

J udgment will be claimed for the sum of:riine 
hundre d and forty and 75/100 ($940.75) dollars, 
besides interest from August 15th, 1909, and costs 
of suit to be taxed. 

And the said John Herman Schmitt, by Peter 
W. St agg, his attorney comes and defends the 
wrong and injury, when etc., and says he did not 
under take or promise in manner and form as the 
said plaintiffs have above thereof complained 
agains t him, and of this he puts himself upon the 
countr y. 

And for a further plea in this behalf, the 
said defendant by leave of the Court, here for 
this purp ose first had and obtained, by Peter W. 
Stagg, his attorney comes and defends the wrong 
and injur y, when, etc., and says that the said 
writing obligatory is not his deed, and of this he 
puts himself upon the country. 

And for further plea in this behalf the said 
defend ant, John Herman Schmitt, by' leave of the 
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8 JUDGMENT. 

Court here for that purpose first had and obtai n-
ed by Peter W. Stagg, his attorney, says that th e 
said plaintiffs ought not to have or maintai n 
their aforesaid action against him, because he 
says that said writing obligatory set out in sai d 
declaration was without consideration and has no 
legal and binding effect upon this defendant. 

This the said defendant is ready to verify . 
·wherefore he prays judgment of the said plai n-
tiffs ought to have or maintain their aforesai d 
action therefore against him. 

And the said plaintiffs. as to the pleas of 
the said defendant, by him first and secondl y 
above pleaded and whereof he has put himsel f 
upon the country, does the like. 

And the said plaintiffs, as to the plea of the 
said defendant by him thirdly above pleaded , 
says that the said plaintiffs ought not to be bar-
red from having and maintaining their afore-
said action thereof against the said defendant 
because they say that said writing obligatory set 
out in said declaration was based upon a vali d 
consideration and of this, they put themselves 
upon the country. 

Therefore let a jury thereupon come befor e 
our Chief Justice or some other Justice of the 
Supreme Court of the State of New Jersey, at a 
Circuit Court to be holden at Jersey City, in an d 
for the County of Hudson, on the third Tuesda y 
of September, A. D. one thousand nine hundre d 
and ten, by whom, etc., and the same day is given 
to the parties aforesaid, there, etc., 

And now at this day, to wit, the twenty-fift h 
day of February, A. D., nineteen hundred an d 
eleven, before our said Supreme Court at Tren-
ton, come the said plaintiffs, by their attorney 
aforesaid, and the Judge before whom etc., having 



JUDGMENT. 9 

first sent hither his record had before him in 
these words, to wit:-

Afterwards. _ to wit, at a Circuit Court holden 
at the City of Jersey City, in and for the County 
of Hudson, before his honor, Benjamin A. Vail, 
one of the Judges of the Circuit Court, appointed 
to try issues in the Supreme Court, on the twenty-
third day of November, in the year one thousand, 
nine hundred and ten, according to the form of the 
statute in such case made and provided, comes as 
well the said plaintiffs .as the said defendant by 
their respective attorneys within mentioned, and 
the rig ht to a trial by jury having been waived by 
the par ties aforesaid. and it being consented that 
the cause be tried by the Court without a jury, 
and the evidence of the parties having been heard, 
the said Court does find as a fact and say that 
the said within mentioned writing obligatory is 
the deed of the said defendant, John Herman 
Schmit t, as the said plaintiffs, John W. Johnson 
and Harley C. Albee have within in that behalf 
alleged . and that the said defendant did under-
take and promise in manner and form as the 
said plaintiffs have above thereof complained 
agains t him, and the said Court does assess the 
damag es of the said plaintiffs by reason of the 
non-performance of the said promises and under-
takings over and above the costs and charges by 
them by their suit in this behalf expended at the 
sum of one thousand and thirty and · 12/100 
($1030.12) dollars and for those costs and charg-
es six ($.06) cents. 

Therefore it is considered that the said plain-
tiffs do recover against the said defendant their 
said damages by the Court in form aforesaid 
found to one thousand thirty dollars and twelve 
cents, and also forty-five dollars and thirteen 
cents for their costs and charges aforesaid by the 
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10 JUDGMENT. 

Court now here adjudged to the said plaintiff s 
and with their assent, which said damages, cost s 
and charges in the whole amount to ONE THOU-
SAND SEVENTY-FOUR DOLLARS AN D 
TWENTY-FIVE CENTS. 

Judgment signed this twenty fifth day of 
February, A. D. Nineteen hundred and eleven. 

WM. S. GUMMERE, C. J. 

I, WILLIAM RIKER, JR., Clerk of the 
Supreme Court of the State of New Jersey, do 
certify that the foregoing is a true copy of th e 
judgment entered in the above stated cause as 
the same· remains of record in my office. 

IN testimony whereof I have 
set my hand and the seal of said 
Court at Trenton, this sixteenth 
day of March, A. D. nineteen hun-
dred and eleven. 

WM. RIKER, JR .. 
Clerk. 



JOHN HERMAN SCHMITT-Direct. 11 

NEW JERSEY SUPREME COURT. 

HUDSON COUNTY CIRCUIT. 

JOHN W. JOHNSON. et al., 
par tners. 

Plaintiffs. 

vs. 

JOH N HERMAN SCHMIDT, 
Defendant. 

On Contract. 

Transcript of shorthand notes of testimony 
taken on the twenty-third day of November, 1910 
before Hon. Benjamin A. Vail, Judge. 
Appearances : 

10 

For Plaintiff, J. E. W ALSCHEID, Esq., 20 
For Defendant. PETER W. STAGG. Esq. 

GEO. P. KELLEY. 
Official Stenographer, 

Eighth Judicial Dist. of N. J. 
Court House, Jersey City, N. J. 

J OHN HERMAN SCHMITT, the defen- 30 dant, being called, was sworn on behaif of the 
plaint iff , and testified as follows : 

DIRECT EXAMINATION by Mr. Walscheid: 

Q. Mr. Schmitt, you are the defendant in this 
action, are you not, A. Yes. 



12 JOHN HERMAN SCHMITT-Direct. 

Q. I show you a paper writing. That is your 
signature, is it not 1 A. Yes. 

Q. You wrote that 1 A. Yes. 
Q. You saw Joseph Barbado write that 1 A. 

Yes. 
l\ifa. WALSHEID: I offer the paper in evi-

dence. 
MR. STAGG: I object to the paper bein g 

offered in evidence. 
10 THE CouRT :-rrhere is not subscribin g 

witness 1 
MR. WALSCHEID:-No. 
MR. STAGG: I object because it is not 

evidential in this case, for the reason it is 
alleged to be a bond without any pen al 
sum at all. I want to argue that question . 

THE CouRT: That is the gist of th e 
whole caset 

MR. STAGG: Out side of the question , 
20 what is due. 

30 

THE CouRT: Do you question that t 
MR. STAGG: I don't know anythin g 

about it. 
THE CouRT : Then, of course, you can-

not deny it. 
l\fa. STAGG: I cannot deny it. 
THE CouRT :- I will reserve that ques -

tion. I will admit it for the present. Bu t 
is not that the whole case 1 

MR. W ALSCHEID :-That is the propos i-
tion, whether this agreement stands good 
for the default of another 

THE CouRT: You prove the amount, an d 
if there is no dispute about that, it seem s 
to me I might as well take it away fro m 
the jury and decide it as a question of law . 
I have to do it. 



HARLEY C. ALBEE - Direct. 13 

MR. STAGG: You have to decide this 
question. Of course. if it should be decid -
ed against us. this question. - ! don't know 
anything about this milk and whether it 
has been furnished or not. 

THE CouRT: Let them put in proof. 
l\Jfa. STAGG: No cross-examination. 
THE CouRT: Mark the paper as admit -

ted, reserving the motion to strike out. I 
will preserve your rights. 10 

(Paper marked Exhibit P. 1.) 

Defendant prays exception to the ruling of 
the Court. which exception is allowed. 

B. A. VAIL, 
Judge. 

HARLEY C. ALBEE, one of the plaintiffs, 
being sworn on his own behalf. testifies as fol- · 
lows:-

DIR ECT EXAMINATION by Mr. Walscheid. 

Q. Mr. Albee, you are in business, are you 1 
A. Yes. sir. 

Q. With a partned A. Yes, sir. 
Q. vVhat is your partner's name1 A. John 

W. J ohnson. 

THE CouRT : You do not require him to 
go over all those items. 

MR. STAGG : He can ask him a general 
question. 

Q. I show you Exhibit P. 1. did you receive 
this paped A. Yes, sir. 

Q. From whom did you receive it1 A. Jos-
eph Barbado. · 

Q. You received this paper from Joseph Bar -
bado 1 A., Yes, sir. 

20 
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14 HARLEY C. ALBEE-Direct. 

Q. Prior to this receipt of this paper had you 
had any business dealings with Barbado 7 A. 
No; not prior to it. 

Q. Subsequent to the receipt of this paper did 
you have any business dealings with him 1 A. 
No. 

Q. After you received this paper did you do 
any business with Joseph Barbado 1 A. Yes, 
sir. 

10 Q. What business did you do with him T A. 

20 

Shipped him milk. 
Q. Sold him milk 1 A. Yes, sir. 

MR. STAGG: Shipped him milk. 

Q. Shipped him milk? A. Yes, sir. 
Q. Do you keep any books of accounU A. I 

do. 
Q. Who keeps those books of account? A. I 

do. 
Q. Yourself1 A. Yes, sir. 
Q. Showing the milk shipments 7 A. Yes , 

sir. 
Q. From day to day? A. Yes, sir. 
Q. Those books before you, are they you r 

books of account 1 A. Yes, sir. 
Q. Do they show your daily shipments to Ba r-

bado 1 . A. Yes, sir. 
Q. The full account1 A. Yes, sir. 
Q. What is the total amount of shipments in 

30 cash-the total amount of money according to 
your books that you shipped to Barbado T A. 
$3,197.35. 

Q. Beginning immediately after the receipt of 
this paper in December, 19081 A. Yes, sir. 

Q. And ending when 1 _A. July 31, 1909. 
Q. Has he paid you any money on account 1 

A. Yes, sir. 



HARLEY C. ALBEE-Cross. 15 

Q. --of those shipments 1 How much has 
he paid you on account t A. $2,256.60. 

Q. So that there is now a balance due of how 
much f A. $940.75. 

Q. He has not paid you that 1 A. No, sir. 
Q. Nor has Mr. Schmidt paid iU A. No. 

sir. 

l\1:R. '-lv ALSCHEID: I offer the books of 
account. 10 

CROSS EXAMINATION by Mr. Stagg: 

Q. Mr. Albee, where is your business~ A. 
Rockland. 

Q. Are you stationed at that end of the busi-
ness 1 A. Yes. sir. 

Q. Were you there all the time when this 
milk was shipped to Mr. Barbudof A. Do you 
mean at the shipping point1 

Q. Yes. A. I was not. 20 
Q. Do you know whether the milk was shipped 

or not to him that you have in your books there~-
A. I do. 

Q. How 1 I mean of your personal know-
ledge~ A. I know ....... . 

Q. Just answer my question. A. I know it 
as good as a man can. 

Q. Do you know of your own personal know-
ledge whether the milk was shipped to him or 
noU A. Yes, sir. 30 

Q. Were you present when it was shipped 1 
A. No. 

Q. Were you present when any of it was ship-
ped 1 A. Not at the shipping station, no. 

Q. The last you saw of the milk was when it 
left your place 1 A. I do not see the milk. I 
am in the office and the milk is shipped by ..... . 
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16 HARLEY C. ALBEE-Cross. 

Q. Did you see any of the milk shipped 1 A. 
Some of it, yes, sir. 

Q. How much of this milk did you see shippe d, 
and where was it shipped 1 A. I couldn't say 
as to that. I am not present at the shippin g 
point when it is shipped. 

Q. Well, you are simply telling us then, when 
you say it was shipped, what somebody else told 
you1 

THE CouRT: He merely produces the 
books. The books may make a prima faci e 
case, if the books are kept in the ordina ry 
course of business. 

MR. "\V ALSCHEID : I think that is the pe r-
tinent inquiry. 

MR. STAGG: Then do I understand th at 
they make a prima facie case by shipmen t? 

THE CouRT: Yes-of course. subject to 
denial-but the books are prima facie evi-
dence of shipment. 

Counsel for the defendant prays an excep-
tion to the ruling of the Court, that the books 
are prima facie evidence of shipment. which ex-
ception is allowed. 

B. A. VAIL (S.) 
Judge. 

PLAINTIFF RESTS. 

THE CouRT: Now your only defence is 
that the bond is not ....... . 

MR. STAGG: No; there is another de-
fence, your Honor, and that is, accordin g 
to the terms of the bond, outside of this . . 

MR. W ALSCHEID : If your Honor pleas e, 
I would like to recall that statement th at 
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we rest. I have another witness I would 
like to produce. 

MR. STAGG: I supposed you rested. 
THE CouRT: Your books made a prima 

facie case. 
MR. W ALSCHEID: I want to prove actual 

receipt of the milk. 
THE CouRT: You do not have to. 
MR. WALSCHEID: All right. I will rest. 
MR. STAGG: Now, if your Honor please, 

in the first place, the second point I will 
raise first, and that is this. that the condi-
tion of the bond is .... it is a little pecu-
liar condition - the condition of the obliga -
tion is (Reads) Now there is no proof of 
delivery here. Proof of the books I do not 
think ......... . 

THE CouRT : The books are prima facie 
proof of sale and delivery when they are 
kept in the ordinary course of business. 
Now, of course, it is subject to denial. 

MR. STAGG : We are st.anding here as a 
mere bondsman. and we do not know any-
thing about it, and it seems to me they 
could prove the delivery when it is in the 
bond, outside of the mere fact that goods 
sold and delivered are entered in a book 
account. This is not a suit brought on a 
book account. 

10 

20 

THE CouRT: No; but so far as this 
branch of the case is concerned their lia- 30 
bili ty rests upon their making proof of the 
sale and delivery of the goods. Now I say 
the books are prima facie proof, and so 
they are. 

MR. STAGG : To that I take exception 
when the time comes. On the other ques-
tion of the bond ....... . 
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THE CouRT: That is purely a quest ion 
of law7 

MR. STAGG: Yes. 
THE CouRT: And the only fact has been 

proven. I think we better withdraw a ju r-
or, and then if you have any authority to 
submit let me have it, because it seems to 
me it must turn entirely upon whether that 
bond is a legal bond or not. 

MR. STAGG: I am perfectly willing to 
have a juror withdrawn and have it go to 
the court and give us a certain time to put 
in the authorities. 

THE CouRT: \iVould that be satisfa c-
tory, Having proved the amount of the 
goods, your right to recover rests enti re-
ly on the validity of this paper. That is 
the force and effect of this paper. 

J\1R. vV ALSCHEID : Yes ; whether you call 
it a bond or what you call it. 

THE CouRT: I call it a bond. It is an 
obligation or it is nothing, one of the tw o. 

MR. STAGG: I do not think it is anythin g. 
MR. W ALSCHEID: What does your Hon-

or desire to do 1 
THE CouRT: I want you to give me 

your authorities, if you haven't them now, 
to sustain or set aside this obligation. 

MR. STAGG : The Judge suggests th is, 
that we withdraw a juror and consent th at 
the case be tried before the Court on the 
facts that are in here, and then we have a 
certain length of time to present a bri ef. 

l\fa. WALSCHEID: That is entirely sat is-
factory to me. 

MR. STAGG: Say ten days and then you 
have five days to answer. 

THE CouRT: As soon as you send the 
papers to me I will decide it. 
( The jury was discharged). 



DECISION. 

NEvV JERSEY SUPREME COURT. 

J OHN vV. JOHNSON. et al.. 
par tners, etc., 

Plaintiffs, 

vs. 

JOH N HERMAN SCHMIDT, 
Defendant. 

DECISION. 

VAIL, J. 

On Contract. 

19 

This case, by consent of counsel. was tried by 
the court without a jury. The action is founded 
on a written instrument of which the following 

10 

is a true copy : 20 
' ' Know all men by these presents that we, 

Josep h Barbuto, of the Town of North Bergen, 
and John Herman Schmidt, Town of Wood-ridge, 
State of New Jersey, held and firmly bound unto 
Joh nson & Albee of Rockland, New York, in any 
amount of milk sold by the said Johnson & Albee 
to the said Joseph Barbuto and charged to him, 
to be paid to the said Johnson & Albee, their ex., 
ecutors, administrators, or assigns for which 
payment to be made, we bind ourself, our heirs, 30 executors and administrators firmly by these 
pres ents . 

Sealed with our seals, Dated the fourteenth 
day of December, one thousand nine hundred and 
eight. 

The condition of the above obligation is such 
tha t if the above bounden Joseph Barbuto, his 
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20 DECISION. 

heirs, executors or administrators shall pay or 
cause to be paid unto the above named Johns on 
& Albee from time to time during the time th at 
the said Joseph Barbuto receives the said milk 
from the said Johnson & Albee, then the obliga-
tion to be void otherwise in full force and vir-
tue. 

(Signed) JOSEPH BARBUTO (L. S.) 

(Signed) JOHN HERMAN SCHMIDT (L. S.) 

In the presence of:'' 

At the trial it was proved that Barbuto had 
purchased milk of the plaintiffs to the value of 
$3,058.08 and had paid on account $2,117.33, 
leaving a balance due of $940.75, and his failur e-
to pay this amount is assigned by the plaintiff 'B 
as a breach of the bond. It is insisted on the 
part of the defendant that the bond is void be-
cause there is no penalty expressed and the re-
fore there can be no recovery against the suret y. 

The weight of authority is against this con-
tention In Dodge vs. St. John, 96 N. Y., 260, suit 
was brought on a guardian's bond where the pen-
alty had been omitted, and the court held th at 
the only effect was to make the bond commen-
surate with the condition. 

In Curren vs. Harlan, 130 Mass., 265, it was 
held that a bond in which neither penalty or 
amount was expressed, but conditioned to idem ni-
fy the obligee '' against all loss, damage and ex-
pense to which he may be subject by reason of 
his becoming bail in the U. S. Court,'' could be 
enforced. The same doctrine was also held in 
Jenkins vs. Stetson, 9 Allen Mass., 128. The 
weight of authority holds that a bond is void in 
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wliich neither amount or penalty is expressed, 
but if the condition is clear the obligation can be 
enforced. 

In case at bar, the condition is manifest 
and the amount of the indebtedness is proved. 
The defendant insists that even if the bond is val-
id it only covers the indebtedness at date of the 
execution. I cannot give it such a limited con-
structi on. By its terms it made obligors liable 
for all milk sold and delivered by the plaintiffs 10 
to Ba rbuto "from time to time during the time 
that the said Joseph Barbuto receives the said 
milk,'' from the plaintiffs. This language cer-
tain ly makes it a continuing obligation. 

The plaintiffs are entitled to judgment for 
$940.75 with interest from August 4, 1909, to Feb-
ruary 21, 1911, amounting to $1030.12. 

20 

30 
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22 ASSIGNMENTS OF ERROR. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

John W. Johnson and Harley 
C. Albee, partners in trade as 
Johnson and Albee, 

Defendant in Error, 
vs. 

John Herman Schmitt, 
Plaiintif f in Error. 

On Writ of E r-
ror. 

ASSIGNMENTS OF ERROR. 

NE"'N. JERSEY. SS: 

Afterwards, to wit, on the return of said 
·writ before the said Court of Errors and Appe als 

20 of the State of New Jersey, at Trenton, comes 
the said John Herman Schmitt, Plaintiff in Er-
ror by Peter vV. Stagg, hjs attorney, and says that 
in the record and proceedings aforesaid and also 
in the giving of judgment aforesaid there j~ 
manifest error. 

FIRST :-Because the said Court erred in 
permitting the plaintiffs to offer in evidence a 
certain Exhibit marked P. 1. 

30 SECOND :-Because the Court erred in the 
following ruling that the Books of plaintiff were 
prima facie evidence of shipment. 

THIRD :-Because the Court erred in the 
ruling that the Books were Prima facie proof of 
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sale and delivery when they are kept in the or-
dinary course of business. 

FOURTH :-Because the Court erred in hold- • 
ing that the Bond signed by the Plaintiff in Er-
ror was a valid bond upon which judgment could 
be given. 

FIFTH :-Because the Court erred in find-
ing for and in giving judgment for the defen- 10 
dants in Error and against the plaintiff in Er-
ror upon illegal and insufficient evidence, with-
out such illegal evidence the Court ought to have 
given judgment in favor of the plaintiff in Error 
and against the Defendants in Error. 

For all of which errors the verdict should 
be set aside and a new trial granted. 

PETER w. STAGG, 

Attorney of Plaintiff in Error. 
20 

30 



24 JOINDER IN ERROR. 

NEW ,TERSEY COURT OF ERRORS 
AND APPEALS. 

JOHN W. JOHNSON. et al., 
Defendants in Error, Error to Su-

vs. 
preme Court 
J oind er in Er-

10 JOHN HERMAN SCHMlTT. ror. 
Pla intiff in Error. 

And hereupon afterwards to wit, on the re-
turn day of said writ-the said John W. Jo hn-
son and Harley P. Albee. partners, defend ants 
in error, by J. Emil Walscheid their attorn ey, 
comes into court and says there is no error in 
the record and proceedings aforesaid, or in giv-

20 ing the judgment aforesaid. and they pray here 
that the court may proceed to examine as well the 
record and proceedings aforesafd, as the matt ers 
aforesaid assigned for error, and that the ju dg-
ment aforesaid in manner aforesaid given, may in 
all things be affirmed. 

30 

J. EMIL w ALSCHEID. 

Attorney for and of counsel with 
Defendants in E rror. 



EXHIBIT P-1. 25 

KN OW ALL MEN BY THESE PRES-
ENTS, That we, Joseph Barbato of the Township 
of North Bergen, and John Herman Schmitt, 
Town of Wood-ridge, from the State of New Jer-
sey held and firmly bound unto Johnson and Al-
bee, of Rockland, New York, in any amount of 
milk sold by the said Johnson and Albee, to the 
said J oseph Barbato, and charged to him to be 
paid in lawful money of the United States, to be 
paid to the said Johnson and Albee, their execu- 10 
tors, administrators or assigns: FOR WHICH 
PAYMENT, to be made, we bind ourself, our 
heir s, executors and administrators firmly by 
these presents. 

Sealed with our seals. Dated the fourteenth 
day of December, one thousand nine hundred and 
eight. 

THE CONDITION of the above obligation 
is such that if the above bounden Joseph Barba- 20 
to, his heirs, executors or administrators, shall 
pay, or cause to be paid, unto the above named 
Johns on and Albee, their executors, administra-
tors or assigns, the sum of money for milk sold 
and delivered to the said Joseph Barbato, by the 
said J ohnson and Albee, from time to time dur-
ing the time that the said Joseph Barbato, receiv-
ed said milk from the said Johnson and Albee, 
then the above obligation to be void, otherwise 
to remain in full force and virtue. ;_;() 

IN TH E PRESENCE OF: 

State of New Jersey 
County of Hudson 

JOSE PH BARBATO (L. S.) 
JOHN HERMAN SCHMITT (L. S.) 
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26 EXHIBIT P-1. 

John Herman Schmitt, being duly sworn , ac-
cording to law, says that he owns real estate , the 
title of which is in his name, and said to be sit-
uated in the Town of vVood-ridge, Bergen County, 
New Jersey, valued at $5,000.00 mortgage and 
other liens amounting to $900.00 and that he is 
recoverable in the sum above stated, over and 
above all his liabilities whatsoever. 

JOHN HERMAN SCHMITT. 

Sworn and subscribed to before me 
at Town of Union, N. J., this 14th 
day of December, A. D. 1908. 

MICHAEL MoDARELLI, 
Notary Public ." 



New Jersey Court of Errors ·and Appeals 
JOHN W. JOHNSON AND HARLEY 

C. AL BEE, PARTNERS IN TRADE, 
AS JO HNSON AND ALBEE, 

, Defendants in Error, On Writ 
vs. 

JOHN H ERMAN SCHMITT' 
Plaintiff in Error. 

of Error. 

BRIEF OF PLAINTIFF IN ERROR. 

This case was tried partly before a jury in the 
Hudson Circuit and partly before his Honor 
Judge Vail after one Jury had been withdrawn 
which tr ial before the Judge was by consent. De- 20 
cision of the Court will be found on pages 19, 20 
and 21 of printed book and this Writ of Error is 
brought to set aside the verdict of the Court and 
the judgment entered thereon. 

FIRS T ASSIGNMENT OF ERROR.-This 
Assignment of Error is based upon the exception 
taken on page 16 of printed book. Your Honors 
will notice that the objection to the offer of this 
exhibit is found on page 12 in this language:-'' I 
objected because it is not evidential in this case, ao 
for the reason it is alleged to be a bond without 
any penal sum at all." 

I claim that this bond exhibit P. 1, is void for 
the reason that it has no penalty expressed in the 
bond. The language of the Bond is '' held and 
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firmly bound unto * * * in any amount of milk sold 
by the said * * * to the said * * * and charged to 
him.'' 

If the penalty of the bond is to be measured by 
the amount of milk sold by the plaintiffs to one 
of the bondsmen and charged to him then I claim 
that the word ''sold'' and the words '' charged to 
him" must be used in the past tense, that is the 
penalty must be for milk sold and charged to him, 
it cannot be meant to cover future sales and fu-

10 ture charges. To cover future sales and futu re 
charges the language would have been," in any 
amount of milk hereafter sold by the said plai n-
tiffs to the said Joseph Barbato and charged to 
him" and to make the paper legal evidence the 
Court had no right to read in this penalty the 
word "hereafter." 

FOURTH ASSIGNM.'.ENT OF ERROR.- ! 
claim that the bond is not a valid and bindi ng 

~O obligation against the Plaintiff in Error not only 
because of the wording of the penalty clause, but 
also because of the condition expressed in said 
bond. 

:m 

Your Honors on examining said bond will fi nd 
the following condition. The condition of the ob-
ligation is such that if the above bounden· Jose ph 
Barbato, his heirs, executors or administrato rs 
shall pay or cause to be paid unto the above 
named Johnson and Albee, their executors, ad-
ministrators or assigns, the sum of money for 
milk sold and delivered to the said Joseph Barb a-
to by the said Johnson and Albee, from time to 
time during the time that the said Joseph Bar-
bato received said milk from the said Johnson and 
Albee, then the above obligation to be void othe r-
wise to remain in full force and virtue. 

Now, if at the time of giving of said bond the re 
had been an account running for some time for 
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milk sold and delivered by said Johnson and 
Albee to said Joseph Barbato, which milk had 
been received from said Johnson and Albee by 
said Joseph Barbato then said condition would 
have covered such an account. It might be true 
that a state of facts had existed in which from 
time to time milk had been sold by Johnson and 
Albee to Joseph Barbato pr ·evious to the signing 
of said bond and that it was the condition of said 
bond that the account should have run only up to 

10 the time that Joseph Barbato received said milk 
and that really the bond was given for a claim 
that was at that time due and owing from said 
.T oseph Barbato to Johnson and Albee and not for 
any fut ure milk. 

In constructing this condition to the bond we 
must pla ce, if the bond is valid at all a reasonable 
construction upon both the penalty part of the 
bond and its condition using its language in the 
ordinar y every-day sense. Milk sold and deliver -
ed means a transaction that has already happen- 20 
ed and not something to happen in the future. If 
I say I have sold to John Jones Five hundred 
dollars worth of milk it does not mean that I will 
sell him five hundred dollars worth to-morrow or 
next day but it means that I have already sold it 
at that time. If I say I have sold and delivered, 
it means not only that I have sold it but I have 
actually delivered it and even using the words 
from time to time does not put a different con-
structio n upon the words '' sold and delivered'' 
when we take in consideration the words in said 30 
condition that the said Joseph Barbato 
T'ecehwd &aid wiJk PQt receives but P@@oii¥e'5'1.. 

rr• ortir Q lauguo~e af l,ett,: ~tte l1'H"H'ltt itself m1el 
ill@ _eoselili"11 is not sak B:tts a:eli, et, an~ r ccei re 
f.rom +iimQ ts time, "@W!t 00ls B:fls seH., er ea and Fe-
r8uoid, 4i'JiH~ry we-I a: of n hich is l:lB@S i:e tfJ:@ }'Si @t 
t~. 
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It may be true that the person who drew the 
bond intended it to mean something other than it 
says, but this suit is brought by the plainti ffs 
against the defendant who has received no consid-
eration whatever for the making of this bond and 
he is entitled in the said case on the bond to have 
it construed strictly, which construction I claim 
is in his favor. A case cited by his Honor Ju dge 
Vail in his decision, Curren vs. Harlen, 130 Mass. 
265, is in line with the construction · that I have 

1 O placed upon this bond. There the language of 
the condition was against all loss, damage and 
expenses to which he may be subjected by rea son 
of his becoming bail in the U. S. Court, that lan-
guage is in the future and not in the. past ten se. 
In this case it is not contended by the plaint iff 
that at the time of signing said bond, any part of 
their alleged claim was due and owing by Jose ph 
Barbato to them. Tihe case of Dodge vs. St. Jo hn 
in 96 New York, page 260, in which the Court held 

~O that where the penalty had been omitted in a 
guardian's bond the only effect was to make the 

:m· 

bond commensurate with the condition. · 
This case is not exactly in point with that case. 

The penalty was not omitted in this bond but the 
penalty placed in the bond is void because of un-
certainty, unless the penalty is f.or milk sold and 
delivered previous to the signing of the bond and 
then could be ascertained and as to making the 
penalty commensurate with the condition that in 
itself would not make the penalty due for milk 
sold after the signing of said bond. 

Your Honors by examining the opinion of his 
Honor Judge Vail on page 21, will find that he 
uses this language :-

In case at bar the condition is manifest and the 
amount of indebtedness is proved. The def en-
dant insists that even if the bond is valid it only 
covers the indebtedness at date of execution . I 
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cannot give it such a limited construction. By its 
terms it made obligors liable for all milk sold and 
delivered by the plaintiffs to Barbato and now 
quoting from the bond, he says '' from time to 
time during the time that the said Joseph Barba-
to receive s the said milk." 'Pkct qnotatio& of M1ffl 
C. ~• io a rnisLakc bttatffm en @ .. t8M!itKtt~i8tt e:6 ,he 
bard ott 1)fltgc 135, J du .. m Mift<i ~fte eorn}ition 8' 
tM tJ ona: na@ls in tlta t pttt t tts foHu w s . "tu• 
t.:e :iJe ,im@ 8m i'l'l.g the time tfttt1; the ~ai:cl: ~esepl, 10 
Barblilfa rQG0iVGcl ffllPl.BiUt, Bel~ ,: e~ei eioo~ as * 
J"Md§@ liHli&l ln1t I:lO(i)@ii.a:roa gQg I (i)QtihB8: that t);w 
CliM:t1 L lmel no leg,d ri~@t, ~e @BQPBO 1ba1 we•"•H 
cit : d ilf Urts eondHlon l!lid tttttke it r ~el 1 ccci , N, 
Qii.senrne i, the boftel 1.1e&s PQOOisf4lfir\ that woub1 
lltiillt illJ! tkc Ptd@u, tlao :Lwvd i.0:ads receiuea WAia 
is-ia tho past, and I Glaim that tag Court bad,,-:RQ. 
rpt 11 'Jii@J tlr ¢ a ? ss rs ah 8i tJ i 
rQii#ti 1 n other eorstzmetiar ether Ulc c 
o,jdl!iYMi :. 61 d "ulti ~iuo it, ORR IT so doi-ag 
a~ilrff!t to w.ullho co aJi w b91lQ Wx&ieh i:f it h<'lfl 20 
r Iii Ii iiilj 5 t 11, is H::I, 1 dlii lb bl iliMl 
dussd @ • Ji Uu 6iimt1 of tbs ~i rio~ cf tilue 
b•d azMnu b ea+.i:M.inurn5 hbcne1tffMr ~MM "8 
l~ and for that reason I claim this verdict 
and judgmen t should be set aside. · 

SECOND AND THIRD ASSIGNMENTS OF 
ERROR. -Bripgs up the question as to whether 
or not the books are prima facie evidence of ship-
ment. 

30 'l'here is no evidence in this case that any milk 
after the signing of this bond was actually deliv-
ered to or received by Joseph Barbato. It has 
been held in this State that books of account are 
legitimate prima facie evidence to show the sale 
and delivery in the usual course of business of 
personal property and its price and of work and 
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labor performed and the sums due for such ser-
vices. Page 14 :-

Q. What business did you do with him. A. 
Shipped him milk. 

Q. Do you keep any books of account A. 
I do. 

Q. Showing the milk shipments 1 A. Yes, 
sir. 

Q. Do they show your daily shipments to Bar-
bato 7 A. Yes, sir. 

lO A full examination of the same witness's te sti-
mony on cross examination will indicate to the 
Court that all the books did show was the account 
of milk shipped to Barbato. 

Now coming back again to the condition of the 
bond before the plaintiff can recover if he can 
recover at all even if the bond is held to be valid 
he -must not only show a sale and delivery .. .to 
Joseph Barbato, but an actual receiving of the 
milk and for all that we know in this case not one 

20 penny's worth of this milk was ever received by 
Barbato. The condition of the bond is a condi-
tional one if valid at all and as I said before the 
defendant Mr. Schmitt never having received any 
consideration for the signing and executing this 
bond and never having received any milk or in 
any way obligated himself to the payment of any 
money other than the obligation which may grow 
out of the signing of the bond if the same is va lid. 
The mere offering of the books showing ship-
ments of milk does not furnish prima facie proof 

30 ff of the plainti · 's case to warrant a verdict in 
favor of the plaintiffs and against the defend ant 
on said bond. 

I al so cite the following cases :-

Mayor Etc. of City of Bayonne, vs. 
Standard Oil Co., 78 Atlantic Re por-
ter, page 146. 
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In this case the Court on page 148 says :-
Ordinarily books of account are legitimate pri -

ma fa cie evidence to show the sale and delivery 
in the usual course of business of personal prop -
erty, Oberg vs. Brien, 50 N. J. Law, 146 * * * and 
so if the plaintiff had put in its books showing 
the account against the defendant without ex-
plana tion as to the manner in which it was made 
up, and then rested, it would have established a 
prima facie case against the defendant, for the 10 
books apparently show th~ sale and delivery to 
the defendant of the amounts of water specified 
therein , but the testimony of Mr. Hickey dis -
closed that the account in . the books was not in 
fact a record of the sale and delivery of water, 
but a record of the conclusions drawn by the wa-
ter department from the readings of the various 
meters hereinbefore referred to. Such a record 
proves nothing against the defendant, and is no 
evidence of the sale and delivery of water to it. 

Supreme Court of Rhode Island 
Churchill vs.Hebden, et al., 78 Atlan-
tic Reporter, page 337. 

In tha t case the Court says on page 338, the 
rule is well stated as follows: Books of account 
are inadmissible to show to whom credit was 
given when that fact is in issue. Thus they are 

20 

not evidence to charge a defendant with goods 
delivered to a third person, or for services per -
formed for a third person, on the adverse parties 30 

order. , 

New Jersey Supreme Court. Rumsey 
vs. New York and New Jersey Tiele-
phone Company, 20 Vroom, page 
322. 

In thi s case the Court held that in an action 
brought to recover for the rent and services of a 
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80 

8 

telephone it appeared that the number of each 
service w.as entered at the time upon a slip and 
these slips were sent to the main office where the 
gross number of calls for each month was enter-
ed in a book and the slips were afterwards de-
stroyed. Held that the book was not admiss ible 
in evidence. 

I, the ref ore, ask your Honors to set aside the 
judgment and verdict in this case with costs . 

Respectfully submitted, 
PETER W. STAG G, 

A:ttorney and of Counsel with Plaintiff in E rror. 



1Rew 3-erser <Iourt of JErrors 
an~ Bppeals 

JOHN 'W. JOHNSTON, et al.. 
Plaintiffs below and 
Defendants in Error, 

vs. 

JOHN I-lERlVIi.AN SCHMITT, 
Defendant below and 

Plaintiff in Error . 

I On Error to 
Supreme Cou rt . 

BRIEF OF DEFENDANTS IN ERROR. 

The vvr it in this case brings up a judgment of t he 
Snp reme Comt in fa vo r of the plaintiffs belo~, after 
a trial of the court witho nt a .i ury , in an action in 
cove nant. against the surety in a bond, g iven to secure 
credit of one, Joseph Barbato, for milk to be sold 
an d delivered to him by the plaintiffs. 

The dec larat ion recites the bond, alleges a breach 
and has ann exe d the reto a copy of the bond . 

The defendant pl eads non assumpsit, non est fac-
tu m , and th at the w r iting obligatory is void because of 
the absence of C()nsicleration, 'Nhereupon iss ue is 
joi ned. 

At the trial plaintiffs proved th e bond and offe red 
the same in ev idence . Defendant objected "beca use 
it is not ev ic1enta l in this case, for the rea .son it is al -
leged to be a bond without, any penal sum at all." 
(P. 12 of case line, 13.'.1 
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r!"he Court admitted the bond reserving motion to 
strike out. It was rnarked Exhibit No. 1. \\Thereupon 
defendant prayed and was allowed an exception (P . 
13 of case, line 8.) 

The plaintiffs thereupon showed that they received 
the bond from Joseph Barbado, the person mentioned 
in t h e bond as the receiver of milk, and for the secur· -
ity of whose indehte<lness the bond vvas executed; (P. 
13 of case. bottom of page), that prior to the receipt 
of the bond they had had no business dea lings w ith 
Barbado; that immediately after the receipt of the 
hond. they sold him milk which was shipped to him; 
that the sh ipments of mi lk continued to July 31, 1909, 
and . amounted to a cash total of $3,197.35, of which 
,,um Barbaclo had paid $2,256 .60, leav ing a ba lance clue 
of ~Q40.75 (P . 14-15 of case .) 

Plaintiffs a lso prod uced their books of account and 
the person to who kept them as a witness . This wit-
ness identified the hooks; showed that they were kept 
by him; that they showed the milk sh ipments to -Bar-
hado from day to day; tha.t they showed the full ac-
count with Rarhaclo, the total amo u nt charged to 
Harbaclo; the amonnt paid by Barbado; and the bal-
an ce due from T3arh.ado. (P. 14-15 of case.) 

These books had heen placed before this witne ss 
when he first took the stand the account of 13arbaclo 
had been fou nd . and the court addressing co unse l for 
the defense had said: ' ·You do not reqnire him to go 
over all those item's." To which counsel ha .cl rep lied: 
'·He. ( connse l for pla intiffs) can ask him a gen eral 
c111estion . ( P. 13 of case.) 

Coun sel for defendant. replyin :t to the court . had 
further admitted that he could not deny what vvas du e 
1n·· mil,. so id. (P. 17. of case.) 

The hooks _ ·were then offered in evidence, and conn -
sel for defendant cross -examined the witness. Thi s 
cross-examination was not directed against the books 
as hooks of original entry kept in the ordinary caur se 
o-f business. but attempted to pro ve that the witne ss 
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bad no personal knowledge of the m'ilk shipments re-
corded in the books. 

The Court: He m:erely produces the books. 
The books may make a prim.a facie case, if the 
books are kept in the ordinary course of busi-
ness. 

Mr. Stagg: Then do I undertand that they 
· make a prima facie case by shipment? 

The Court: Yes--of course, subject to denial 
----'but the books are prima facie evidence of ship-
ment. 

Counsel forthe rl.efendant prays an exception to 
t he ruling of the court that the books are prima facie 
evidence of shiprnent, which exception is allowed. 
(P . 16 of case.) 

Tbe books of account were then admitted in evi-
dence. 

The plaintiff rested . 
The defendant offered no evidence. 
The judgment of the court wa _s for the plaintiff for 

$1.030.12. 

POINTS. 

I. 

There V '2S no error in admitting the bond in evi-
dence, or in basing a judgment thereon. 

T he amount the plaintiff in error bound himself to 
pay is expressed in the penal clau se of the bond, as 
follow s : 

'·Jn any amount of rn.ilk sold by the said 
Johns on and 1\lbee, t•J the said Joseph Barbat o 
and ch a n:recl to hirn to be paid in lawful money 
of the l'nited States, ' to be paid to the said 
Johnston and Albee * -,-
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\Vhether the word "so ld" in the foregoing clause ap-
plies to future or past dealings, in -either event the 
total amount or limit of the obligation can at all times 
be ascertained by a mere calculation, and is therefore 
fixed. The condition written under this obligation is: 

"That if the above bounden Joseph Ba rbato . 
his heirs, executors or administrators , -shall pay 
or cause to be ·paid unto the above named John-
S(im and Albee, their executors, administrators 
or assigns, the snm of money for milk sold and 
delivered to the said Joseph Barbato by the said 
Johnson and Albee, from time to time dunng 
the time that the said Joseph Barbato, receives 
said milk from the said Johnson and Albee, 
then the above obligation to be void, otherwise 
to remain in foll force and virtue." 

It is contended that the word '·sold" in the obliga-
tion is just as applicable to a future transaction as to 
one that is past, when not vV'ith the remaining words 
of the clause -in which it appears. An d if there is any 
doubt as to the proper interpretation of this word, 
this doubt must yield when we exam ine the language 
of the condition of the bond. 

The bond is a continuiDg obligation to cover future 
credits. The penalty of the bond is the total amount 
of these credits, and the actual liability, measured by 
the condition, is the amount of milk for which Barbato · 
refuses or ne glects to pay while this credit is being 
extended. 

The bond fixes the amount above which the defend-
ant cannot be held, and also the amount for which h e 
can actually be held, "c erturn est 1 quod certurn reddi 
pot est." , 

The bond is a continuing guarantee and an original 
ooligation to pay in the event that Barbato does not. 

Columbia Electric Supply Co., vs. Kemmet, 
67 N. J. L., 18 .: 
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Lyon & Co . v. Plum, 69 Atl. Rep., 210; 
"Wilkinson Gaddi .s Co. v. Van Riper, 63 N. J. 

L., 394. 

But even though there be ambiguity in the lang1,.1age 
of the bond, it cannot aid the defendant and does not 
prevent the enforcement of .the obligation if its mean-
ing can be ascertained. And to that end the purpose 
for w:hich the bond was given and the circumstances 
surrounding the giving of the bond 1111ay be examined . 

5 Cyc., 730; 
2nd Eel. Am. & Eng . Enc. of Law , Vol. 14, 

p. 1144. 

So in this case it appears that plaintiff had no busi-
ness dealings with Barbato before the bond was de-
livered to them and that only after receipt of the bond 
did they commence to sell milk to him ( p. 14 of Case 'J. 
Nor is there any evidence of a.ny pre-existing indebt-
edness at the tim 'e when the bond was executed and 
delivered. 

/\n<l if the bond had been given for a pre-existing-
indebtedness it ,~1 ould be void for want of considera-
t ion. 

\N.hiteheacl v . American Lamp Co., 70 N. J. 
Eq ., 581. 

And the words of a guarantee will be read most 
strongly against the guarantor. 

And 

Hoe y v. Jarman , 39 N. J. L. , j23. 

' 'N o particplar form 0£ w ords is essential to 
mak e a writing nncler seal oblig-atory. hnt any 
words which acknowled ge th e debt, or indi cate 
that the maker intend s to bind himself t o pay, 
will he sufficient. " 
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vVood v. Chetmood, 17 Stew., 64; 
Same Case, 18 Stew., 369. 

Nor is it necessary that a penalty be expressed in 
the bond. 

Thus, a bond is not void which is condi ti oned to in-
demnify the obligee "against all loss, damage and ex-
pense to which he may be subject by reason of his 
becoming bail in the U. S. Court." 

Conner v. Harlan, 130 Mass., 265. 

In this case, neither penalty nor amount, except as 
above stated, -vrns mentioned. 

So also a bond, conditioned to devise '·'All our per-
sonal estate of every description as well as what we 
now have in our possession as what we may receive 
at the decease of onr mother," has been held enforc -
able. 

Jen kins v . Stetson , Y Allen (Mass.), 128. 

In such cases, the only result of the omission to 
state a penalty has been held to make the bond co111-

111e11s11rate with the condition. 
5 Cyc., 734. 

II. 

Books of account are prima. facie evidence of sale 
,nd delivery of merchandise. 

The defendant in reserving the exception upo :; 
,·, bi '.-h !he second and third assignments of error a.re 
based (se:e p. 16 of Case), does not claim that the 
books are not books of original entry, kept in the ordi-
nary course of business, or that the proof upon this 
snh,iect ,vas insuf6 1cient to warrant the admission of 
the books in evidence as boks of original entry, but 
assails the leg-al principle that such books, when 
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rJroven are prirna facie evidence of delivery. 
Books of account are legitimate pri1111a facie evi-

dence to show the sale and delivery in the usual 
cour se of business of personal property and its force. 

Oberg v. Breen , 21 Vroom, 145; 
Diament v . Colloty, 37 Vroom, 295; 
Bayonne v. Standard Oil Co. , 78 Atl. Rep. , 

146. 

The cases cited by counsel for defendant do not ap-
ply, because in those cases the books ~ere rejected 
be cause of reason s not urged heire. In fact in this 
cas e th ere is no objection to the offer of the books . 

Thu s, in Bayonne v. Sta nda rd Oil Co. , supra , the 
boo ks were rejected b ecause they did not show sa.les 
but rather sbow ·ed the conclusions drawn from a cal-
cu lation of differences. 

In th e ca se of Rnmsy v. Telephone Co. , 20 Vroom , 
322, the books were rejected because they merely 
shmvcd a summary of the charge s month by month, 
made up by adding the original charges for each 
mo nth . 

Jn Chur chill v. Hedden (R. 1.), 78 Atl. Rep., 337, the 
hno ks o f account were held in admissible to es tablish 
the contra ctual relation between the parties. 

It is respe ctfully submitted that the jud g ment below 
sho uld be a ffirmed. 

November Term, A. D. 1911. 

J. E .MIL 1NALSCH E ID, 
A tt o rnev fur and of Counsel w ith 

D efendant in Error. 










