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WRIT OF ERROR.

THE STATE OF NEW
JERSEY to the CHIEF JUS-
TICE and other Justices of
NEW JERSEY. o, Supreme Court of Judica-
SS - ture GREETING :—
JOHN W. JOHNSON AND
(Seal)  HARLEY C. ALBEE, PART-
NERS ete.. AS JOHNSON &
ALBEE,

Because in the record and proceedings, and
also in the giving of judgment in a certain plaint
which was in our said Supreme Court of Judica-
ture, before you, between John W. Johnson and
Harley C. Albee, partners in trade as Johnson
and Albee, plaintiffs, and John Herman Schmitt,
defendant, in an action upon contract, manifest
error hath intervened to the great damage of the
said defendant, as by his complaint we are in-
formed; we being willing that the error if any
there be, should, in due manner, to correct, and
full and speedy justice be done to the parties
aforesaid, in this behalf, do command you that if
judgment be thereupon given, then you distinetly
and openly, send, under your seal, the record and
proceedings and complaint aforesaid, with all
things touching and concerning the same to our
Court of Errors and Appeal in the last resort in
all causes, at Trenton, on the twenty-fifth day of
March, instant together with this writ, that the
record and proceedings aforesaid being inspect-
ed, we may cause to be done thereupon, for cor-
recting that error what of right and according to
law and custom of the State of New Jersey ought
to be done.

WITNESS, HONORABLE MAHLON PIT-
NEY, Chancellor and President Judge of our
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2 WRIT OF ERROR.

said Court of Errors and Appeals at Trenton,
aforesaid, the seventh day of March, Nineteen

hundred and eleven.

S. D. DICKINSON, PETER W. STAGG,
Clerk. Attorney.

The answer of the Justices of the Supreme
Court of the State of New Jersey within named.
The record and proceedings whereof mention is
within made, with all things touching and con-
cerning the same; we do certify to the Court of
Errors and Appeals of said State, in a certain
schedule to this writ annexed. as within we are

commanded.
WM. S. GUMMERE,

C.J. (Seal)




DECLARATION.

NEW JERSEY SUPREME COURT.

Jorxn W. JomnxsoN and Har-
ey C. ALBEE, partners in
trade as Jomnson and ALBEE,

Defendants in Error,

On Contract.
On Postea.

J. Ewil Wal-
VSs. scheid,

Attorney.
Joux Hermax ScrMITT, Yy

Plawmtiff in Error

As yet of the second day of April, A. D. one
thousand nine hundred and ten.

WITNESS, WILLIAM S. GUMMERE, Esq,
Chief Justice.

WitLiam RIKER, JR.,

Clerk.
HUDSON COUNTY, SS:—

JOHN HERMAN SCHMITT, the defendant
herein was summoned to answer unto JOHN W.
JOHNSON AND HARLEY C. ALBEE, partners
in trade as Johnson & Albee, the plaintiffs there-
in, in an action on contract, and thereupon the
said plaintiffs, by J. Emil Walscheid, their attor-
ney, complain:—

For that whereas, the said defendant hereto-
fore, to wit, on the fourteenth day of December,
A. D., one thousand, nine hundred and eight, at
the Township of North Bergen, to wit, in the
County of Hudson, aforesaid, by his certain writ-
ing obligatory, sealed with his seal and mnow
shown to the Court here, the date whereof, is a
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4 DECLARATION.

certain day and year therein mentioned, to wit,
the day and year aforesaid, together with one
Joseph Barbato, acknowledged himself to be held
and firmly bound unto Johnson & Albee, the
plaintiffs, aforesaid, in any amount of milk sold
by the said Johnson & Albee to the said Joseph
Barbato and charged to him, to be paid in lawful
money of the United States to the said Johnson
& Albee, their executors, administrators or as-
signs; which said writing obligatory was and is
subject to a certain condition thereunder written
thereby it was conditioned that if the above
bounded Joseph Barbato, his heirs, executors or
administrators should pay or cause to be paid un-
to the above named Johnson & Albee, their ex-
ecutors, administrators or assigns, the sum of
money for milk sold and delivered to the said
Joseph Barbato by the said Johnson & Albee,
from time to time during the time that the said
Joseph Barbato should receive said milk from
said Johnson & Albee, that then the above obli-
gation should be void, otherwise, to remain in
full force and virtue as by the said writing oblig-
atory and the condition therein will more fully
and at large appear.

And the said plaintiffs say that thereafter
and from time to time, up to a certain date, to
wit, the fifteenth day of August, A. D., one thou-
sand nine hundred and nine, they, the said plain-
tiffs, did sell and deliver to the said Joseph Bar-
bato and at his certain instance and request, milk,
which said milk was received by the said Joseph
Barbato from the said plaintiffs and that the
price agreed upon between the said Joseph Bar-
bato and the said plaintiffs for the said milk was
and is the sum of three thousand, one hundred
and ninety-seven and 35/100 ($3,197.35) dollars
and that the reasonable value of the milk thus




DECLARATION. 5

sold and delivered by the said plaintiffs to the
said Joseph Barbato was and is the sum of three
thousand one hundred and ninety-seven and
35/100 ($3,197.35) dollars.

And the said plaintiffs further say that al-
though the said milk was thus sold and delivered
to the said Joseph Barbato and the money afore-
said has become due from the said Joseph Bar-
bato, that neither the said Joseph Barbato, or
the said defendant have paid for the said milk
the money mentioned in said writing obligatory,
but, therein have made default in this that they
have paid on account of said milk only the sum
of two thousand, two hundred and fifty-six and
60/100 ($2,256.60) dollars and that there is still
due and owing on account of the said milk and on
account of money for milk sold and delivered to
the said Joseph Barbato by the said plaintiffs
from time to time, the sum of nine hundred and
forty and 75/100 ($940.75) dollars.

And the said plaintiffs for assignment of a
breach of the said writing obligatory, according
to the form of the statute in such case made and
provided, say that they have often requested
payment of the said sum of nine hundred and
forty and 75/100 ($940.75) dollars of and from
the said Joseph Barbato and of and from the said
defendant, and that neither the said Joseph Bar-
bato nor the said defendant, have as yet paid the
said sum of money above demanded or any part
thereof to the said plaintiffs or otherwise accord-
ing to the said writing obligatory and condition,
but to pay the same have hitherto wholly refused.
and still do refuse to the damage of the said
plaintiffs, two thousand ($2,000), dollars, and
therefore, they bring their suit.

TO THE ABOVE NAMED DEFENDANT:
Please take notice that the following is a




6 DECLARATION.

true copy of the writing obligatory upon which
the foregoing action is founded:—

“KNOW ALL MEN by these presents, that
we, Joseph Barbato of the Township of North
Bergen, and John Herman Schmitt, Town of
Wood-ridge, from the State of New Jersey, held
and firmly bound unto Johnson and Albee, of
Rockland, New York, in any amount of milk sold

10 by the said Johnson and Albee, to the said Jos-
eph Barbato, and charged to him, to be paid in
lawful money of the United States to be paid to
the said Johnson and Albee, their executors. ad-
ministrators or assigns; for which payment, to be
made, we bind ourself, our heirs, executors and
administrators, firmly by these presents.

Sealed with our seals. Dated the fourteenth
day of December, one thousand nine hundred and
eight.

The conditions of the above obligation is
such, that if the above bounded Joseph Barbato.
his heirs, executors or administrators, shall pay,
or cause to be paid, unto the above named John-
son and Albee, their executors, administrators or
assigns, the sum of money for milk sold and de-
livered to the said Joseph Barbato, by the said
Johnson and Albee, from time to time, during che
time that the said Joseph Barbato receives said
milk from the said Johnson and Albee, then the
above obligation to be void, otherwise to remain
30 in full force and virtue.

JOSEPH BARBATO (S0)
JOHN HERMAN SCHMITT (L. S.)

In the presence of :—

State of New Jersey, {
County of Hudson, i

20




DECLARATION, PLEA, JUDGMENT. 7

JOHN HERMAN SCHMITT, being duly
sworn, according to law, says that he owns real
estate, the title of which is in his name, and said
to be situated in the Town of Wood-Ridge, Ber-
gen County, New Jersey, valued at $5,000.00,
mortgage, and other liens amounting to $900.00
and that he is recoverable in the sum above stat-
ed, over and above all his liabilities whatsoever.

JOHN HERMAN SCHMITT.

Sworn and subseribed to before
me at Town of Union, N. J.,
this 14th day of December, A.
D., 1908.
Micuaer, Moparerrr, Notary Public.”’

Judgment will be claimed for the sum of nine
hundred and forty and 75/100 ($940.75) dollars,
besides interest from August 15th, 1909, and costs
of suit to be taxed.

And the said John Herman Schmitt, by Peter
W. Stagg, his attorney comes and defends the
wrong and injury, when ete., and says he did not
undertake or promise in manner and form as the
said plaintiffs have above thereof complained
against him, and of this he puts himself upon the
country.

And for a further plea in this behalf, the
said defendant by leave of the Court, here for
this purpose first had and obtained, by Peter W.
Stagg, his attorney comes and defends the wrong
and injury, when, ete.,, and says that the said
writing obligatory is not his deed, and of this he
puts himself upon the country.

And for further plea in this behalf the said
defendant, John Herman Schmitt; by leave of the

10
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8 JUDGMENT.

Court here for that purpose first had and obtain-
ed by Peter W. Stagg, his attorney, says that the
said plaintiffs ought not to have or maintain
their aforesaid action against him, because he
says that said writing obligatory set out in said
declaration was without consideration and has no
legal and binding effect upon this defendant.

This the said defendant is ready to verify.
Wherefore he prays judgment of the said plain-
tiffs ought to have or maintain their aforesaid
action therefore against him.

And the said plaintiffs, as to the pleas of
the said defendant, by him first and secondly
above pleaded and whereof he has put himself
upon the country, does the like.

And the said plaintiffs, as to the plea of the
said defendant by him thirdly above pleaded,
says that the said plaintiffs ought not to be bar-
red from having and maintaining their afore-
said action thereof against the said defendant
because they say that said writing obligatory set
out in said declaration was based upon a wvalid
consideration and of this, they put themselves
upon the country.

Therefore let a jury thereupon come before
our Chief Justice or some other Justice of the
Supreme Court of the State of New Jersey. at a
Circuit Court to be holden at Jersey City. in and
for the County of IHudson, on the third Tuesday
of September, A. D. one thousand nine hundred
and ten, by whom, ete., and the same day is given
to the parties aforesaid, there, ete.,

And now at this day, to wit, the twenty-fifth
day of February. A. D., nineteen hundred and
eleven, before our said Supreme Court at Tren-
ton, come the said plaintiffs, by their attorney
aforesaid, and the Judge before whom ete., having



JUDGMENT. 9

first sent hither his record had before him in
these words, to wit:—

Afterwards, to wit, at a Circuit Court holden
at the City of Jersey City, in and for the County
of Hudson, before his honor, Benjamin A. Vail,
one of the Judges of the Circuit Court, appointed
to try issues in the Supreme Court, on the twenty-
third day of November, in the year one thousand,
nine hundred and ten, according to the form of the
statute in such case made and provided, comes as 1
well the said plaintiffs as the said defendant by
their respective attorneys within mentioned, and
the right to a trial by jury having been waived by
the parties aforesaid, and it being consented that
the cause be tried by the Court without a jury,
and the evidence of the parties having been heard,
the said Court does find as a fact and say that
the said within mentioned writing obligatory is
the deed of the said defendant, John Herman
Schmitt, as the said plaintiffs, John W. Johnson
and Harley C. Albee have within in that behalf
alleged, and that the said defendant did under-
take and promise in manner and form as the
said plaintiffs have above therecf complained
against him, and the said Court does assess the
damages of the said plaintiffs by reason of the
non-performance of the said promises and under-
takings over and above the costs and charges by
them by their suit in this behalf expended at the
sum of one thousand and thirty and 12/100
($1030.12) dollars and for those costs and charg- 30
es six ($.06) cents.

Therefore it is considered that the said plain-
tiffs do recover against the said defendant their
said damages by the Court in form aforesaid
found to one thousand thirty dollars and twelve
cents, and also forty-five dollars and thirteen
cents for their costs and charges aforesaid by the
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JUDGMENT.

Court now here adjudged to the said plaintiffs
and with their assent, which said damages, costs
and charges in the whole amount to ONE THOU-
SAND SEVENTY-FOUR DOLLARS AND
TWENTY-FIVE CENTS.

Judgment signed this twenty fifth day of
February, A. D. Nineteen hundred and eleven.

WM. S. GUMMERE, C. J.

I, WILLIAM RIKER, JR., Clerk of the
Supreme Court of the State of New Jersey, do
certify that the foregoing is a true copy of the
judgment entered in the above stated cause as
the same remains of record in my office.

IN testimony whereof I have
set my hand and the seal of said
Court at Trenton, this sixteenth
day of March, A. D. nineteen hun-
dred and eleven.

WM. RIKER, JR..
Clerk.



JOHN HERMAN SCHMITT—Direct. 11

NEW JERSEY SUPREME COURT.

HUDSON COUNTY CIRCUIT.

JOHN W. JOHNSON, et al,,

partners,
Plaintiffs.
On Contract.
VS. 10
JOHN HERMAN SCHMIDT,
Defendant.

Transeript of shorthand notes of testimony
taken on the twenty-third day of November, 1910
before Hon. Benjamin A. Vail, Judge.
Appearances:

For Plaintiff, J. E. WALSCHEID, Bsq., 20
For Defendant, PETER W. STAGG, Esq.
GEO. P. KELLEY,
Official Stenographer,
Eighth Judicial Dist. of N. J.
Court House, Jersey City, N. J.
JOHN HERMAN SCHMITT, the defen-

dant, being called, was sworn on behaif of the
plaintiff, and testified as follows:

30

DIRECT EXAMINATION by Mr. Walscheid:

Q. Mr. Schmitt, you are the defendant in this
action, are you not? A. Yes.
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JOHN HERMAN SCHMITT—D:rect.

Q.

I show you a paper writing. That is your

signature, is it not? A. Yes.

Q.

Q.

Yes.

You wrote that? A. Yes.
You saw Joseph Barbado write that? A.

Mg. WarsaErD: I offer the paper in evi-
dence.

Mz. Stace: I object to the paper being
offered in evidence.

Tur Court:—There is not subscribing
witness?

Mg. WarscaED :—No.

Mg. Stace: I object because it is not
evidential in this case, for the reason it is
alleged to be a bond without any penal
sum at all. I want to argue that question.

Tae Courr: That is the gist of the
whole case?

Mg. Stace: Outside of the question,
what is due.

Tae Courr: Do you question that?

Mg. Stace: I don’t know anything
about it.

Tue Courr: Then, of course, you can-
not deny it.

Mg. Stace: I cannot deny it.

Tur Courr:—I will reserve that ques-
tion. I will admit it for the present. But
is not that the whole case?

Mr. Warscuem :—That is the proposi-
tion, whether this agreement stands good
for the default of another

Tae Courr: You prove the amount, and
if there is no dispute about that, it seems
to me I might as well take it away from
the jury and decide it as a question of law.
I have to do it.
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HARLEY C. ALBEE—Direct. 13

Mr. Stace: You have to decide this
question. Of course, if it should be decid-
ed against us, this question,—I don’t know
anything about this milk and whether it
has been furnished or not.

Tae Courr: Let them put in proof.

Mr. Stage: No cross-examination.

Tae Courr: Mark the paper as admit-
ted, reserving the motion to strike out. I
will preserve your rights. 10

(Paper marked Hxhibit P. 1.)

Defendant prays exception to the ruling of
the Court, which exception is allowed.
B. A. VAIL,
Judge.

HARLEY C. ALBEE, one of the plaintiffs,
being sworn on his own behalf, testifies as fol-

lows :—
20
DIRECT EXAMINATION by Mr. Walscheid.
Q. Mr. Albee, you are in business, are you?
A. Yes, sir.
Q. With a partner? A. Yes, sir.
Q. What is your partner’s name? A. John
W. Johnson.
Tae Court: You do not require him to
go over all those items. 20
Mg. Stace: He can ask him a general *
question.

Q. I show you Exhibit P. 1. did you receive
this paper? A. Yes, sir.

Q. From whom did you receive it? A. Jos-
eph Barbado.

Q. You received this paper from Joseph Bar-
bado? A., Yes, sir.
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14 HARLEY C. ALBEE—Direct.

Q. Prior to this receipt of this paper had you
had any business dealings with Barbado? A.
No; not prior to it.

Q. Subsequent to the receipt of this paper did
you have any business dealings with him? A.
No.

Q. After you received this paper did you do
any business with Joseph Barbado? A. Yes,
SiI

Q. What business did you do with him? A.
Shipped him milk.

Q. Sold him milk? A. Yes, sir.

Mr. Srage: Shipped him milk.

Q. Shipped him milk? A. Yes, sir.

Q. Do you keep any books of account? A. I
do.

Q. Who keeps those books of account? A. I
do.

Q. Yourself? A. Yes, sir.

Q. Showing the milk shipments? A. Yes,
sir.

Q. From day to day? A. Yes, sir.

Q. Those books before you, are they your

books of account? A. Yes, sir.

Q. Do they show your daily shipments to Bar-
bado? A. Yes, sir.

Q. The full account? A. Yes, sir.

Q. What is the total amount of shipments in
cash—the total amount of money according to
your books that you shipped to Barbado? A.
$3,197.35.

Q. Beginning immediately after the receipt of
this paper in December, 19087 A. Yes, sir.

Q. And ending when? A. July 31, 1909.

Q. Has he paid you any money on account?
A. Yes, sir.



HARLEY C. ALBEE—Craoss. %

Q. ——of those shipments? How much has
he paid you on account? A. $2,256.60.

Q. So that there is now a balance due of how
much? A. $940.75.

Q. He has not paid you that? A. No, sir.

Q. Nor has Mr. Schmidt paid it? A. No,

S1T.

Mgr. WarscuEm: I offer the books of
account.

CROSS EXAMINATION by Mr. Stage:

Q. Mr. Albee, where is your business? A.
Rockland.

Q. Are you stationed at that end of the busi-
" ness? A. Yes, sir.

Q. Were you there all the time when this
milk was shipped to Mr. Barbudo? A. Do you
mean at the shipping point?

Q. Yes. A. T was not.

Q. Do you know whether the milk was shipped
or not to him that you have in your books there?
AR d ot

Q. How? I mean of your personal know-
ledge? A. T know........

Q. Just answer my question. A. I know it
as good as a man can.

Q. Do you know of your own personal know-
ledge whether the milk was shipped to him or
noti? SATSEYIE CEc ik

Q. Were you present when it was shipped?
A. No.

Q. Were you present when any of it was ship-
ped? A. Not at the shipping station, no.

Q. The last you saw of the milk was when it
left your place? A. I do not see the milk. I
am in the office and the milk is shipped by......

10
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16 HBARLEY C. ALBEE—Cross.

Q. Did you see any of the milk shipped? A.
Some of it, yes, sir.

Q. How much of this milk did you see shipped,
and where was it shipped? A. I couldn’t say
as to that. I am not present at the shipping
point when it is shipped.

Q. Well, you are simply telling us then, when
you say it was shipped, what somebody else told
you?

Tuae Courr: He merely produces the
books. The books may make a prima facie
case, if the books are kept in the ordinary
course of business.

Mr. Warscurip: I think that is the per-
tinent inquiry.

Mg. Stace: Then do I understand that
they make a prima facie case by shipment?

Tuae Court: Yes—of course, subject to
denial—but the books are prima facie evi-
dence of shipment.

Counsel for the defendant prays an excep-
tion to the ruling of the Court, that the books
are prima facie evidence of shipment, which ex-
ception is allowed.

B. A. VAIL (8S.)
Judge.

PLAINTIFF RESTS.

Tae Courr: Now your only defence is
that the bond is mot........

Mgr. Stace: No; there is another de-
fence, your Honor, and that is, according
to the terms of the bond, outside of this. .

Mr. WarLscaED: If your Honor please,
I would like to recall that statement that




ARGUMENT OF COUNSEL. 17

we rest. I have another witness I would
like to produce.

Mgz. Stace: I supposed you rested.

Tar Courr: Your books made a prima
facie case.

Mzr. Warscarip: I want to prove actual
receipt of the milk.

Tae Court: You do not have to.

Mg. Warscarm: All right. T will rest.

Mgz. Staca: Now, if your Honor please,
in the first place, the second point I will
raise first, and that is this, that the condi-
tion of the bond is.... it is a little pecu-
liar condition—the condition of the obliga-
tion is (Reads) Now there is no proof of
delivery here. Proof of the books I do not
thinks s g ises

Tue Courr: The books are prima facie
proof of sale and delivery when they are
kept in the ordinary course of business.
Now, of course, it is subject to denial.

Mg. Staca: We are standing here as a
mere bondsman, and we do not know any-
thing about it, and it seems to me they
could prove the delivery when it is in the
bond, outside of the mere fact that goods
sold and delivered are entered in a book
account. This is not a suit brought on a
book account.

Tee Courr: No; but so far as this
branch of the case is concerned their lia-
bility rests upon their making proof of the
sale and delivery of the goods. Now I say
the books are prima facie proof, and so
they are.

Mr. Stace: To that I take exception
when the time comes. On the other ques-
tion of the Yhomds 5 0L

10




ARGUMENT OF COUNSEL.

Tae Courr: That is purely a question
of law?

Mg. Stace: Yes.

Tae Courr: And the only fact has been
proven. I think we better withdraw a jur-
or, and then if you have any authority to
submit let me have it, because it seems to
me it must turn entirely upon whether that
bond is a legal bond or not.

10 Mg. Stace: I am perfectly willing to
have a juror withdrawn and have it go to
the court and give us a certain time to put
in the authorities.

Tue Courr: Would that be satisfac-
tory? Having proved the amount of the
goods, your right to recover rests entire-
ly on the validity of this paper. That is
the force and effect of this paper.

Mr. Warscuem: Yes; whether you call
it a bond or what you call it.

20 Tue Courr: I call it a bond. It is an
obligation or it is nothing, one of the two.

Mgz. Staca: T do not think it is anything.

Mzr. Warscrem: What does your Hon-
or desire to do?

Trae Courr: I want you to give me
your authorities, if you haven’t them now,
to sustain or set aside this obligation.

Mz. Stagea: The Judge suggests this,
that we withdraw a juror and consent that

30 the case be tried before the Court on the
facts that are in here, and then we have a
certain length of time to present a brief.

Mzr. WarLscurm: That is entirely satis-
factory to me.

Mz. Stace: Say ten days and then you
have five days to answer.

Tae Courr: As soon as you send the
papers to me I will decide it.

(The jury was discharged).




DECISION. 19

NEW JERSEY SUPREME COURT.

JOHN W. JOIINSON, et al.

partners, ete.,

Plaintiffs,
o On Contract.
JOHN HERMAN SCHMIDT,
Defendant.
DECISION.

VAIL, J.

This case, by consent of counsel, was tried by
the court without a jury. The action is founded
on a written instrument of which the following
is a true copy:

“Know all men by these presents that we,
Joseph Barbuto, of the Town of North Bergen,
and John Herman Schmidt, Town of Wood-ridge,
State of New Jersey, held and firmly bound unto
Johnson & Albee of Rockland, New York, in any
amount of milk sold by the said Johnson & Albee
to the said Joseph Barbuto and charged to him,
to be paid to the said Johnson & Albee, their ex-
ecutors, administrators, or assigns for which
payment to be made, we bind ourself, our heirs,
executors and administrators firmly by these
presents.

Sealed with our seals, Dated the fourteenth
day of December, one thousand nine hundred and
eight.

The condition of the above obligation is such
that if the above bounden Joseph Barbuto, his
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heirs, executors or administrators shall pay or
cause to be paid unto the above named Johnson
& Albee from time to time during the time that
the said Joseph Barbuto receives the said milk
from the said Johnson & Albee, then the obliga-
tion to be void otherwise in full force and vir-
tue.

(Signed) JOSEPH BARBUTO (L. S.)
(Signed) JOHN HERMAN SCHMIDT (L. S.)
In the presence of:”’

At the trial it was proved that Barbuto had
purchased milk of the plaintiffs to the value of
$3,058.08 and had paid on account $2,117.33,
leaving a balance due of $940.75, and his failure
to pay this amount is assigned by the plaintiff’s
as a breach of the bond. It is insisted on the
part of the defendant that the bond is void be-
cause there is no penalty expressed and there-
fore there can be no recovery against the surety.

The weight of authority is against this con-
tention In Dodge vs. St. John, 96 N. Y., 260, suit
was brought on a guardian’s bond where the pen-
alty had been omitted, and the court held that
the only effect was to make the bond commen-
surate with the condition.

In Curren vs. Harlan, 130 Mass., 265, it was
held that a bond in which neither penalty or
amount was expressed, but conditioned to idemni-
fy the obligee ‘‘against all loss, damage and ex-
pense to which he may be subject by reason of
his becoming bail in the U. S. Court,’’ could be
enforced. The same doctrine was also held in
Jenkins vs. Stetson, 9 Allen Mass., 128. The
weight of authority holds that a bond is void in
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which neither amount or penalty is expressed,
but if the condition is clear the obligation can be
enforced.

In case at bar, the condition is manifest
and the amount of the indebtedness is proved.
The defendant insists that even if the bond is val-
id it only covers the indebtedness at date of the
execution. I cannot give it such a limited con-
struction. By its terms it made obligors liable
for all milk sold and delivered by the plaintiffs
to Barbuto ‘‘from time to time during the time
that the said Joseph Barbuto receives the said
milk,”” from the plaintiffs. This language cer-
tainly makes it a continuing obligation.

The plaintiffs are entitled to judgment for
$940.75 with interest from August 4, 1909, to Feb-
ruary 21, 1911, amounting to $1030.12.

10
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ASSIGNMENTS OF ERROR.

NEW JERSEY COURT OF ERRORS
AND APPEALS.

John W. Johnson and Harley
C. Albee, partners in trade as
Johnson and Albee,
Defendant in Error,
Vs.

John Herman Schmitt,
Plaintiff in Error.

On Writ of Er-

ror.

ASSIGNMENTS OF ERROR.
NEW JERSEY, SS:

Afterwards, to wit, on the return of said
Writ before the said Court of Errors and Appeals
of the State of New Jersey. at Trenton, comes
the said John Herman Schmitt, Plaintiff in Er-
ror by Peter W. Stagg, his attorney, and says that
in the record and proceedings aforesaid and also
in the giving of judgment aforesaid there is
manifest error.

FIRST ::—Because the said Court erred in
permitting the plaintiffs to offer in evidence a
certain HExhibit marked P. 1.

SECOND :—Because the Court erred in the
following ruling that the Books of plaintiff were
prima facie evidence of shipment.

THIRD :—Because the Court erred in the
ruling that the Books were Prima facie proof of




ASSIGNMENTS OF ERROR. 23

sale and delivery when they are kept in the or-
dinary course of business.

FOURTH :—Because the Court erred in hold-
ing that the Bond signed by the Plaintiff in Er-
ror was a valid bond upon which judgment could
be given.

FIFTH :—Because the Court erred in find-
ing for and in giving judgment for the defen-
dants in Error and against the plaintiff in Er-
ror upon illegal and insufficient evidence, with-
out such illegal evidence the Court ought to have
given judgment in favor of the plaintiff in Error
and against the Defendants in Error.

For all of which errors the verdict should
be set aside and a new trial granted.

Prrer W. Stacae,
Attorney of Plawntiff in Error.

10
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JOINDER IN ERROR.

NEW JERSEY COURT OF ERRORS
AND APPEALS.

JOHN W. JOHNSON, et al,

Defendants in Error
"I Error to Su-

preme Court
% Joinder wn  Lr-
rov.,

JOHN HERMAN SCHMITT,
Plaintiff in Error.

And hereupon afterwards to wit, on the re-
turn day of said writ—the said John W. John-
son and Harley P. Albee, partners, defendants
in error, by J. Emil Walscheid their attorney,
comes into court and says there is mo error in
the record and proceedings aforesaid, or in giv-
ing the judgment aforesaid, and they pray here
that the court may proceed to examine as well the
record and proceedings aforesaid, as the matters
aforesaid assigned for error, and that the juds-
ment aforesaid in manner aforesaid given, may in
all things be affirmed. ;

J. Emi. WALSCHEID,
Attorney for and of counsel with
Defendants i Error.




EXHIBIT P-1. 25

KNOW ALL MEN BY THESE PRES-
ENTS, That we, Joseph Barbato of the Township
of North Bergen, and John Herman Schmitt,
Town of Wood-ridge, from the State of New Jer-
sey held and firmly bound unto Johnson and Al-
bee, of Rockland, New York, in any amount of
milk sold by the said Johnson and Albee, to the
said Joseph Barbato, and charged to him to be
paid in lawful money of the United States, to be
paid to the said Johnson and Albee, their execu-
tors, administrators or assigns: FOR WHICH
PAYMENT, to be made, we bind ourself, our
heirs, executors and administrators firmly by
these presents.

Sealed with our seals. Dated the fourteenth
day of December, one thousand nine hundred and
eight.

THE CONDITION of the above obligation
is such that if the above bounden Joseph Barba-
to, his heirs, executors or administrators, shall
pay, or cause to be paid, unto the above named
Johnson and Albee, their execufors, administra-
tors or assigns, the sum of money for milk sold
and delivered to the said Joseph Barbato, by the
said Johnson and Albee, from time to time dur-
ing the time that the said Joseph Barbato, receiv-
ed said milk from the said Johnson and Albee,
then the above obligation to be void, otherwise
to remain in full force and virtue.

IN THE PRESENCE OF':

State of New Jersey
County of Hudson

JOSEPH BARBATO (L. S.)
JOHN HERMAN SCHMITT (L. S.)

10
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26 EXHIBIT P-1.

John Herman Schmitt, being duly sworn, ac-
cording to law, says that he owns real estate, the
title of which is in his name, and said to be sit-
uated in the Town of Wood-ridge, Bergen County,
New Jersey, valued at $5,000.00 mortgage and
other liens amounting to $900.00 and that he is
recoverable in the sum above stated, over and
above all his liabilities whatsoever.

10 JOHN HERMAN SCHMITT.
Sworn and subscribed to before me
at Town of Union, N. J., this 14th

day of December, A. D. 1908.

MricaAEL MODARELLI,
Notary Public.”’

20




New Jersey Gourt of Errors and Appeals

Joux W. JorNsoN anD HarLEY
(. ALBEE, PARTNERS IN TRADE,
As JOHNSON AND ALBEE,
. Defendants i Error,\ On Writ

vs. of Error.

Jorn HErMAN ScuEMITT,
Plasntiff in Error.

BRIEF OF PLAINTIFF IN ERROR.

This case was tried partly before a jury in the
Hudson Circuit and partly before his Honor
Judge Vail after one Jury had been withdrawn
which trial before the Judge was by consent. De-
cision of the Court will be found on pages 19, 20
and 21 of printed book and this Writ of Error is
brought to set aside the verdict of the Court and
the judgment entered thereon.

FIRST ASSIGNMENT OF ERROR.—This
Assignment of Error is based upon the exception
taken on page 16 of printed book. Your Honors
will notice that the objection to the offer of this
exhibit is found on page 12 in this language :—*‘I
objected because it is not evidential in this case,
for the reason it is alleged to be a bond without
any penal sum at all.”’

I claim that this bond exhibit P. 1, is void for
the reason that it has no penalty expressed in the
bond. The language of the Bond is ‘‘held and

20
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firmly bound unto * * * in any amount of milk sold
by the said * * * to the said * * * and charged to
him.”’

If the penalty of the bond is to be measured by
the amount of milk sold by the plaintiffs to one
of the bondsmen and charged to him then I claim
that the word ‘“sold’’ and the words ‘‘charged to
him’’ must be used in the past tense, that is the
penalty must be for milk sold and charged to him,
it cannot be meant to cover future sales and fu-
ture charges. To cover future sales and future
charges the language would have been,”” in any
amount of milk hereafter sold by the said plain-
tiffs to the said Joseph Barbato and charged to
him’’ and to make the paper legal evidence the
Court had no right to read in this penalty the
word ‘‘hereafter.”’

FOURTH ASSIGNMENT OF ERROR.—I
claim that the bond is not a valid and binding
obligation against the Plaintiff in Error not only
because of the wording of the penalty clause, but
also because of the condition expressed in said
bond.

Your Honors on examining said bond will find
the following condition. The condition of the ob-
ligation is such that if the above bounden Joseph
Barbato, his heirs, executors or administrators
shall pay or cause to be paid unto the above
named Johnson and Albee, their executors, ad-
ministrators or assigns, the sum of money for
milk sold and delivered to the said Joseph Barba-
to by the said Johnson and Albee, from time to
time during the time that the said Joseph Bar-
bato received said milk from the said Johnson and
Albee, then the above obligation to be void other-
wise to remain in full force and virtue.

Now, if at the time of giving of said bond there

had been an account running for some time for
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milk sold and delivered by said Johnson and
Albee to said Joseph Barbato, which milk had
been received from said Johnson and Albee by
said Joseph Barbato then said condition would
have covered such an account. It might be true
that a state of facts had existed in which from
time to time milk had been sold by Johnson and
Albee to Joseph Barbato previous to the signing
of said bond and that it was the condition of said
bond that the account should have run only up to
the time that Joseph Barbato received said milk
and that really the bond was given for a claim
that was at that time due and owing from said
Joseph Barbato to Johnson and Albee and not for
any future milk.

In constructing this condition to the bond we
must place, if the bond is valid at all a reasonable
construction upon both the penalty part of the
bond and its condition using its langnage in the
ordinary every-day sense. Milk sold and deliver-
ed means a transaction that has already happen-
ed and not something to happen in the future. If
I say I have sold to John Jones Five hundred
dollars worth of milk it does not mean that I will
sell him five hundred dollars worth to-morrow or
next day but it means that I have already sold it
at that time. If I say I have sold and delivered,
it means not only that T have sold it but I have
actually delivered it and even using the words
from time to time does not put a different con-
struction upon the words ‘‘sold and delivered’’
when we take in consideration the words in said
condition that the said Joseph Barbato
recaived..said. milk.noeé receives bud-necoiwed.
o entive-langusge-of-hoth—tre-bond-itect-mrmd
[sern-time-to-time—batsold-and-delivered-amdere-

tenee,
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It may be true that the person who drew the
bond intended it to mean something other than it
says, but this suit is brought by the plaintiffs
against the defendant who has received no consid-
eration whatever for the making of this bond and
he is entitled in the said case on the bond to have
it construed strictly, which construction I claim
is in his favor. A case cited by his Honor Judge
Vail in his decision, Curren vs. Harlen, 130 Mass.
265, is in line with the construction -that I have
placed upon this bond. There the language of
the condition was against all loss, damage and
expenses to which he may be subjected by reason
of his becoming bail in the U. S. Court, that lan-
guage is in the future and not in the past tense.
In this case it is not contended by the plaintiff
that at the time of signing said bond, any part of
their alleged claim was due and owing by Joseph
Barbato to them. The case of Dodge vs. St. John
in 96 New York, page 260, in which the Court held
that where the penalty had been omitted in a
guardian’s bond the only effect was to make the
bond commensurate with the condition.

This case is not exactly in point with that case.
The penalty was not omitted in this bond but the
penalty placed in the bond is void because of un-
certainty, unless the penalty is for milk sold and
delivered previous to the signing of the bond and
then could be ascertained and as to making the
penalty commensurate with the condition that in
itself would not make the penalty due for milk
sold after the signing of said bond.

Your Honors by examining the opinion of his
Honor Judge Vail on page 21, will find that he
uses this language :—

In case at bar the condition is manifest and the
amount of indebtedness is proved. The defen-
dant insists that even if the bond is valid it only
covers the indebtedness at date of execution. I
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cannot give it such a limited construction. By its
terms it made obligors liable for all milk sold and
delivered by the plaintiffs to Barbato and now
quoting from the bond, he says ‘‘from time to
time during the time that the said Joseph Barba-
to receives the said milk.”’ Rhadwgiolationwet-the

s 3 i Tl loi
j ey y y .
i'i* “i] e — ; o BE G 5 i
liomeedk and for that reason I claim this verdiet
and judgment should be set aside.

SECOND AND THIRD ASSIGNMENTS OF
ERROR.—Brings up the question as to whether

20

or not the books are prima facie evidence of ship- -

ment,.

There is no evidence in this case that any milk
after the signing of this bond was actually deliv-
ered to or received by Joseph Barbato. It has
been held in this State that books of account are
legitimate prima facie evidence to show the sale
and delivery in the usual course of business of
personal property and its price and of work and

30
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labor performed and the sums due for such ser-
vices. Page 14:—

Q. What business did you do with him. A,
Shipped him milk.

Q. Do you keep any books of account 4
I do.

Q. Showing the milk shipments? A Yes,
sir.

Q. Do they show your daily shlpments to Bar-
bato? A. Yes, sir.

A full examination of the same witness’s testi-
mony on cross examination will indicate to the
Court that all the books did show was the account
of milk shipped to Barbato.

Now coming back again to the condition of the
bond before the plaintiff can recover if he can
recover at all even if the bond is held to be valid
he..must not only show a sale and delivery  to
Joseph Barbato, but an actual receiving of the
milk and for all that we know in this case not one
penny’s worth of this milk was ever received by
Barbato. The condition of the bond is a condi-
tional one if valid at all and as I said before the
defendant Mr. Schmitt never having received any
consideration for the signing and executing this
bond and never having received any milk or in
any way obligated himself to the payment of any
money other than the obligation which may grow
out of the signing of the bond if the same is valid.
The mere offering of the books showing ship-
ments of milk does not furnish prima facie proof
of the plaintiff’s case to warrant a verdict in
favor of the plaintiffs and against the defendant
on said bond.

I also cite the following cases:—

Mayor Etc. of City of Bayonne, vs.
Standard Oil Co., 78 Atlantic Repor-
ter, page 146.




In this case the Court on page 148 says:—

Ordinarily books of account are legitimate pri-
ma facie evidence to show the sale and delivery
in the usual course of business of personal prop-
erty, Oberg vs. Brien, 50 N. J. Law, 146 * * * and
so if the plaintiff had put in its books showing
the account against the defendant without ex-
planation as to the manner in which it was made
up, and then rested, it would have established a
prima facie case against the defendant, for the
books apparently show the sale and delivery to
the defendant of the amounts of water specified
therein, but the testimony of Mr. Hickey dis-
closed that the account in the books was not in
fact a record of the sale and delivery of water,
but a record of the conclusions drawn by the wa-
ter department from the readings of the various
meters hereinbefore referred to. Such a record
proves nothing against the defendant, and is no
evidence of the sale and delivery of water to it.

Supreme Court of Rhode Island
Churchill vs. Hebden, et al., 78 Atlan-
tic Reporter, page 337.

In that case the Court says on page 338, the
rule is well stated as follows: Books of account
are inadmissible to show to whom credit was
given when that fact is in issue. Thus they are
not evidence to charge a defendant with goods
delivered to a third person, or for services per-

formed for a third person, on the adverse parties
order.

New Jersey Supreme Court. Rumsey
vs. New York and New Jersey Tele-
phone Company, 20 Vroom, page
322.

In this case the Court held that in an action
brought to recover for the rent and services of a

10
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telephone it appeared that the number of each
service was entered at the time upon a slip and
these slips were sent to the main office where the
gross number of calls for each month was enter-
ed in a book and the slips were afterwards de-
stroyed. Held that the book was not admissible
in evidence.

I, therefore, ask your Honors to set aside the
judgment and verdict in this case with costs.

Respectfully submitted,
PETER W. STAGG,

Attorney and of Counsel with Plaintiff in Error.




Mew Fersey Court of Errvors
and Eppeals

JOLINWES T@IRINISTRON St a
Plaintiffs below and
Defendants in Error,

' On Error to

vs. : :
Supreme Court.

JOHN HERMAN SCHMITT,
Defendant below and
Plaintiff in Error.

BRIEF OF DEFENDANTS IN ERROR.

The writ in this case brings up a judgment of the
Supreme Coutt in favor of the plaintiffs below, after
a trial of the court without a jury, in an action in
covenant, against the surety in a bond, given to secure
credit of one, Joseph Barbato, for milk to be sold
and delivered to him by the plaintiffs.

The declaration recites the bond, alleges a breach
and has annexed thereto a copy of the bond.

The defendant pleads non assumpsit, non est fac-
tum, and that the writing obligatory is void because of
the absence of consideration, whereupon issue is
joined.

At the trial plaintitfs proved the bond and offered
the same in evidence. 1lefendant objected “because

it is not evidental in this case, for the reason it is al-
<, leged to be a bond without any penal sum at all
f (P l28oi¥casciline o]

3
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The Court admitted the bond reserving motion to
strike out. It was marked Exhibit No. 1. Whereupon
defendant prayed and was allowed an exception (P.
13 of case, line 8.)

The plaintiffs thereupon showed that they received
the bond from Joseph Barbado, the person mentioned
in the bond as the receiver of milk, and for the secur-
itv of whose indebtedness the bHond was executed; (P.
13 of case. bottom of page), that prior to the receipt
of the bond they had had no business dealings with
Darbado; that immediately after the receipt of the
hond, they sold him milk which was shipped to him;
that the shipments of milk continued to July 31, 1909,
and amounted to a cash total of $3,197.35, of which
sum Barbado had paid $2,256.60, leaving a balance due
of $040.75 (P. 14-15 of case.)

Plaintiffs also produced their books of account and
the person to who kept them as a witness. This wit-
ness identified the hooks; showed that they were kept
by him; that they showed the milk shipments to- Bar-
hado from day to day; that they showed the full ac-
count with Barbado, the total amount charged to
Barbado: the amount paid by Barbado; and the bal-
ance due from Barbado. (F. 14-15 of case.)

These books had been placed before this witness
when he first took the stand the account of Barbado
had been found. and the court addressing counsel for
the defense had said: “You do not require him to go
over all those items.” To which counsel had replied:
“ITe. (counsel for plaintiffs) can ask him a general
question. (P. 13 of case.)

Counsel for defendant, replying to the court, had
further admitted that he could not deny what was due
{or mil sold. (P. 12 of case.)

The hooks, were then offered in evidence, and coun-
cel for defendant cross-examined the witness. This
cross-examination was not directed against the books
as hooks of original entry kept in the ordinary caurse
of business, but attempted to prove that the witness
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had no personal knowledge of the milk shipments re-
corded in the hooks.

The Court: He merely produces the books.
The books may make a.prima facie case, if the
books are kept in the ordinary course of busi-
ness.

Mr. Stagg: Then do I undertand that they
make a prima facie case by shipment?

The Court: Yes—of course, subject to denial
—but the books are prima facie evidence of ship-
ment.

Counsel forthe defendant prays an exception to
the ruling of the court that the books are prima facie
evidence of shipment, which exception is allowed.
(P. 16 of case.)

The books of account were then admitted in evi-
dence. :

The plaintiff rested.

The defendant offered no evidence.

The judgment of the court was for the plaintiff for

$1,030.12.

POINTS.
I.

There wes no error in admitting the bond in evi-
dence, or in basing a judgment thereon.

The amount the plaintiff in error bound himself to
pay is expressed in the penal clause of the bond, as
follows :

“In any amount of milk sold by the said
Johnson and Albee, to the said Joseph Barbato
and charoed to him to be paid in lawful money
of the United States, to be paid to the said

2

Johnston and Albee
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Whether the word “sold” in the foregoing clause ap-
plies to future or past dealings, in -either event the
total amount or limit of the obligation can at all times
be ascertained by a mere calculation, and is therefore
fixed. The condition written under this obligation is:

“That if the above bounden Joseph Barbato.
his heirs, executors or administrators, shall pay
or cause to be paid unto the above named John-
son and Albee, their executors, administrators
or assigns, the sum of money for milk sold and
delivered to the said Joseph Barbato by the said
Johnson and Albee, from time to time during
the time that the said Joseph Barbato, receives
said milk {from the said Johnson and Albee,
then the above obligation to be void, otherwise

to remain in full force and virtue.”

It is contended that the word “sold” in the obliga-
tion is just as applicable to a future transaction as to
one that is past, when not with the remaining words
of'the clause in which it appears. And if there is any
doubt as to the proper interpretation of this word,
this doubt must yield when we examine the language
of the condition of the bond.

The bond is a continuing obligation to cover future
credits. The penalty of the bond is the total amount
of these credits, and the actual liability, measured by
the condition, is the amount of milk for which Barbato
refuses or neglects to pay while this credit is being
extended.

The bond fixes the amount above which the defend-
ant cannot be held, and also the amount for which he
can actually be held, “certum est, quod certum reddi
potest.”

The bond is a continuing guarantee and an original
obligation to pay in the event that Barbato does not.

Columbia FElectric Supply Co., vs. Kemmet, ‘
O N Jl 1L, 1



Lyon & Co. v. Plum, 69 Atl. Rep., 210;
Wilkinson Gaddis Co. v. Van Riper, 63 N. ]J.
L., 394.

But even though there be ambiguity in the language
of the bond, it cannot aid the defendant and does not
prevent the enforcement of the obligation if its mean-
ing can be ascertained. And to that end the purpose
for which the bond was given and the circumstances
surrounding the giving of the bond may be examined.

So in this case it appears that plaintiff had no busi-
ness dealings with Barbato before the bond was de-
livered to them and that only after receipt of the bond
did they commence to sell milk to him (p. 14 of Case).
Nor is there any evidence of any pre-existing indebt-
edness at the time when the bond was executed and
delivered.

And il the bond had been given for a pre-existing
indebtedness it would be void for want of considera-
tion.

Whitehead v. American Lamp Co., 70 N. ].
R S

And the words of a guarantee will be read most
strongly against the guarantor.

Hoey v. Jarman,:39' N. J. L.,-523.

And

“No particplar form of words is essential to
make a writing under seal obligatory, but any
words which acknowledge the debt, or indicate
that the maker intends to bind himself to pay,
will be sufficient.”
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Wood v. Chetmood, 17 Stew., 64 ;
Same Case, 18 Stew., 369.

Nor is it necessary that a penalty be expressed in
the bond.

Thus, a bond is not void which is conditioned to in-
demnify the obligee “against all loss, damage and ex-
pense to which he may be subject by reason of his
becoming bail in the U. S. Court.”

Conuner v. Harlan, 130 Mass., 265.

In this case, neither penalty nor amount, except as
above stated, was mentioned.

So also a hond, conditioned to devise “All our per-
sonal estate of every description as well as what we
now have in our possession as what we may receive
at the decease of our mother,” has been held enforc-
able.

Jenkins v. Stetson, Y Allen (Mass.), 128,

In such cases, the only result of the omission to
state a penalty has been held to make the bond com-
mensurate with the condition.

SH@ye S 734
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Books of account are prima facie evidence of sale
7nd delivery of merchandise.
The defendant in reserving the exception upo.
which the second and third assignments of error are
based (see p. 16 of Case), does not claim that the
books are not books of original entry, kept in the ordi-
nary course of business, or that the proof upon this
subject was insufficient to warrant the admission of
the books in evidence as boks of original entry, but |
assails the legal principle that such books, when
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proven are prima facie evidence of delivery.

Books of account are legitimate prima facie evi-
dence to show the sale and delivery in the wusual
course of business of personal property and its force.

Oberg v. Breen, 21 Vroom, 145;
Diament v. Colloty, 37 Vroom, 295;

Jayonne v. Standard Oil Co., 78 Atl. Rep,,
146.

The cases cited by counsel for defendant do not ap-
ply, because in those cases the books were rejected
because of reasons not urged here. In fact in this
case there is no objection to the offer of the books.

Thus, in Bayonne v. Standard Oil Co., supra, the
books were rejected because they did not show sales
but rather showed the conclusions drawn from a cal-
culation of differences.

n the case of Rumsy v. Telephone Co., 20 Vroom,
322, the hooks were rejected because they merely
showed a summary ol the charges month by month,
made up by adding the original charges for each
month.

In Churchill v. Hedden (R. 1.), 78 Atl. Rep., 337, the
hooks of account were held in admissible to establish
the contractual relation between the parties.

[t is respectfully submitted that the judgment below
should be affirmed.

November Term, A. D. 1911.

1o JERIGAL, WEAILSC NN,
Attorney for and of Counsel with
Defendant in Error.
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