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We submit that the opinion on the affirmance of 
the order denying a new trial (££ Atl.Rep ., 1078) is 
conclusive on the question of the constitutionality 
of the Act to Quif/*Titie in all its provisions.

But if the question now raised by the appellant 
was still open in this Court the appellant cannot 
raise it. As complainant he invoked the statute 
and it was on his motion that a trial by jury was 
ordered. Whatever may have been his right as to 
the mode of trial, it was competent for him to waive 
that right, and his resort to a jury trial was such a 
waiver. The case is the converse of that where 
this Court held that moving for and obtaining an
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Final Decree.
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order fo r  an  issue out o f C h an cery  w as  a w a ive r of 

the righ t asserted in  this Coui t o f an  action at law.

American Dock de Im . Co. v. Trustees of 
Public Schools, 10 Stew. , 266.

F urtherm ore , in  an  o rd in ary  fe ign ed  issue out of 

C hancery , the C hancellor is not bound to reject the 

verd ict o f the ju r y  and take testim ony h im self; he 

is sim ply  a llow ed  to do so. In  the case in  hand, 

w h en  the cause cam e on fo r  final h earing , the ap-

pe llan t offered no testim on y ,an d  did n o task  that any 

be taken. The cause w a s  subm itted  upon the Chan-

cello r’s p rev ious ad jud ica tion  that he w a s  satisfied 

w ith  the F e Y i^ c o f  the ju ry . O f coui se there w as  

n o th in g  possible  except a  decree in  accordance 

therew ith .

The decree m ust he affirm ed w ith  costs.

C O L L IN S  &  C O R B IN ,

Solicitors for and of Counsel 
with Carteret Realty Co.
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The bill in this cause was filed under the Act to quiet 
titles 3  Gen. Stat.} p. 3486.

Application being made to the Chancellor for an issue 

at law, an order was made for such an issue. O n  the 

trial of the issue a verdict was rendered in favor o f the 

defendant, the Carteret Realty Company.

From an order of the Chancellor denying a new trial, 

an appeal was taken to this court, and the order o f the 

Chancellor was affirmed.

See Brady v. Carteret Realty Co., 64 Atl. Rep. 10/8.
The present appeal was taken from  the final decree, 

while the former appeal w as pending.

, ^  *s n°t  claimed that on the present appeal any ques- 
lons can be argued which were decided on the first ap- 

l âl. Cassidy v. Bigelow, 12 C. B. G. 505,
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The question which is now  raised is th is : The action 

having been held to be a purely equitable suit, to be con-

ducted according to the practice in the Court of Chan-

cery, should not the causie have been heard in the Court 

o f Chancery upon testimony duly taken in that court 

in the usual method?

This question has not been argued before this Court.

On the first appeal, this Court, o f its own motion, di-

rected that a re-argument should be had upon certain 

questions, as follows : . .

“ Per C u riam : O n a bill filed under the act to quiet 

titles ( G . S., p. 3486), the defendant claimed the legal 

title to the land in dispute by ordinary legal conveyance, 

and the complainant claimed, the legal title by adverse 

possession, and the Chancellor directed the framing of 

an issue in the Supreme Court to try the validity of 

these claims. A t  the trial o f that issue in the Middlesex 

Circuit the defendant obtained a verdict, and the Chan-

cellor, on the application of the complainant to have the 

verdict set aside,, refused to do1 so, and the complainant 

appeals to this Court,
This Court now 1 directs the parties to argue, either 

orally or by brief, the fo llow ing questions:

“ First. Whether, under said act, ‘the result of such 

issue’ in this case is the verdict o f the jury, or a judg-

ment o f the Supreme Court on the verdict.
“ Second. Whether, in view  o f the constitutional divi-. 

sion o f judicial powers between the Court of Chanceifj 

rnd the law  courts, the Legislature can authorize the 

Chancellor to set aside or disregard the result of the is-

sue in such a case when there are no equitable considera-

tions involved.”
N o  other constitutional questions, except these, were, 

therefore, argued.
-.It now  seems to the counsel o f the complainant that 

there is a constitutional objection to that provision of 

the statute which provides that the Court of Chancery 

shall be bound by the result o f the issue.
In  the Court o f Chancery, as no1 constitutional ob-

jection at that time had been m ade to the act (t e
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Chancellor made a final decree as o f course, in accord-

ance with the finding o f the jury. (Case, p. 9 5 . ) In 

ether words, the method o f procedure indicated by the 

statute was followed and the Chancellor did not attempt 

to consider the merits o f the case upon testimony taken 
in that court.

To refuse to grant a new trial is not the same as to 

decide on the merits o f the case. Besides, there is no 
statutory provision requiring all the testimony to he 
returned with the verdict.

I.

It is claimed on behalf o f the appellant that a statute 

providing that the Chancellor shall be bound by the 

verdict of a ju ry  in an equity case is in conflict with  

the established powers o f that court.

The result o f an issue at law  is not binding on the 

Chancellor, its object being only to aid the Chancellor 

in forming his judgm ent or opinion. Car pent e? v.
Easton and Amboy R. Co., 1 1  C. B, G. 1 6 8 .

It was so held in the case o f Montana Ore'Co. v. 
Boston &  M. Co., 27 Montana 536, 70 Pac. Rep. 1114, 
which was an action under a statute to quiet title. See 

Basey v. Gallagher, 87 U. S. 670.
There can be no trial o f a case by a ju ry  in the Court 

of Chancery, and the right o f trial by jury, refers solely 

to C1 hninal cases and trials o f right in suits at common 

3w. Scudder v. Trenton, Delaware Falls Co., Saxton, 
694; Freeland v. Freeland, 4  Dick. 3 2 2 ; Thompson-v. 

ni el, 3  Gr. Chy. 2 7 1 ; State v. Saunders, 2 3  At. 3 8 8  

^ ' ) ’ Miles v. Strong, 3 6  At. 3 3  (Gonn.)  ,• Coles v. 
Nortkrup, 6 6  Fed. Rep. 8 3 1 .

t has been held in this court that questions requiring  

t e intervention o f a ju ry  cannot be tried in a  Court o f  
Equity. Palys v . Jewitt, 3  Stew. 3 0 2 .

If the act in question interferes in any w ay  with the 

jurisdiction of the Court o f Chancery, that part o f the 

act providing that the Chancellor shall be bound by the 

^eicict would undoubtedly be unconstitutional.
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It has been held in several cases that statutes pro-

viding for a review' o f decisions o f Circuit Courts on 

rules to show cause are unconstitutional. Flanigan v. 

Guggenheim Smelting Co., 6 3  N. J. Lam 6 4 7 ; Smith v. 

Levery, 6 7  N. J. Laze 2 6 9 ; Bast Orange v. Hussey, 70  

AT. J. Laze 2 4 4 ; Central R. R. Co. v. Tunison, 2 3  Vr. 
5 6 1 .

It is therefore claimed that in suits under the act to 

quiet titles the issue at law  being only an ordinary 

feigned issue, the cause should be proceeded with in the 

Court o f Chancery in the same manner as other causes, 

and that testimony should have been taken in the case 

in question before a final decree was made by the Chan-
cellor.

A lthough the action is a statutory action ( Pomeroy 
Equity Jurisprudence, . Sections 1 3 8 , 1 7 7 , Third Edi-
tion), it certainly cannot be claimed that the Legisla-

ture could change the essential nature o f the Court of 

Chancery in providing fo r the method o f proceeding in 

that court.

I I I .

A s  the question is one which involves the jurisdiction 

o f the Chancellor to make the decree, it may be raised at 

any time, or the Court may take notice o f i,t, o f its own 

motion, Gray v. Beck, 4  N. J. L. J. 1 7 7 ; Spring v. Do-
mestic Sewing Machine Co., 3  N. J. L. J. 3 3 0 ; Hart v. 
Leonard, 1 3  Stew. 3 1 6 ; Gifford v. Thorn, 3  Hal. Chy. 
9 0 .

f F o r these reasons it is asked that the final decree ap-

pealed from: may be reversed.

E P H R A I M  C U T T E R ,  
f r a n k  m c d e r m o t t ,

Of Counsel zvith Appellant.
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Court of Errors and
B e t w e e n  

Mic h a e e  Br ad y ,
Complainant and Appellant, 

and
T he  Ca r t er e t  Re a e t y  Co mpa n y

ET AE.j

Defendants and Respondents.

PETITIO N  OF APPEAR.

To the Honorable, the Court of Errors and Appeals, in 
the last resort in all causes:

This humble petition of Michael Brady, the appellant 
in the above stated cause, respectfully shows, tha-t your 
petitioner finds himself aggrieved by a final decree made 
in the Court of Chancery, by his Honor William J. 
Magie, Chancellor of New Jersey, bearing date the six-
teenth day of May, nineteen hundred and five, in a 
certain cause wherein the said Michael Brady was com-
plainant and the said The Carteret Realty Company and 
William Carman, Sheriff of the county of Middlesex, 
were defendants, in this respect, to w it.: That the said 
final decree orders, adjudges and decrees, that the said 
defendant, The Carteret Realty Company, has an 
estate, in fee simple absolute, in the lands mentioned and 

escribed in the bill of complaint in said cause, and the 
said final decree of which the said appellant is in posses-
ion, and that the said appellant has no estate or interest 
ln the said lands, and that the said appellant should pay

Appeals.

> On Appeal.
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said complainant to testify that he carried out his part of 
a certain parol contract, in trying to sell the farm of the 
said J. R. Parsons and Charles H. Parsons, and showing 
it to persons who were sent to look at it ; and in refusing 
to allow one Charles A. Brady to testify that a chattel 
mortgage was given by him to secure part of the rent; 
and that there were no other errors in the.said charge 
of said justice, and that the same fairly and properly 
presented the issue between the parties to the jury; also 
because the Chancellor held, in making said order and 10 

said final decree, that the verdict of the jury, in favor of 
the defendant, The Carteret Realty Compay, on the trial 
of said issue, was not against the weight of evidence.

Your petitioner therefore prays that the said final 
decree of the Chancellor, and the said order denying a 
new trial, may be reversed, set aside, and for nothing 
holden, and that your petitioner may have such relief 
in the premises as to this Honorable Court shall seem 
meet. ’ ;

E ph r a i m  Cu t t e r , 20
S o l i c i t o r  f o r  a n d  o f  C o u n s e l  w i t h  A p p e l la n t .

Endorsed: “ Filed June 1 3 , 19 0 5 .”

ANSWER OF CA R TER ET R E A L T Y  COM PANY.

( F i l e d  J u n e  8 , 19 0 5 .)

The Answer of the above-named respondent Carteret 
Realty Company to the Petition of Appeal of the 30 

above-named Appellant.
This respondent not acknowledging all or any of the 

matters which in the said Petition of Appeal are con-
tained to be true, for answer thereto, nevertheless, says 
'and admits that a Decree was, on the Sixteenth day of 
May, Nineteen Hundred and Five, made and entered 
m the Court of Chancery in the cause for that purpose, 
mentioned in the said Petition, as is therein stated, but 
as to the substance and form thereof this respondent
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prays to refer thereto when»the same shall be produced; 
and this respondent is advised and believes that the said 
Decree is agreeable to Equity, and it prays that the 
same may be affirmed, with the costs to be adjudged to 
this respondent.

Co e e in s  a n d  Co rbi n  
Solicitors for and of Counsel 
with respondent, Carteret 
Realty Company.

NO TICE OF APPE A L.

In  Ch a n c e r y  o r  Ne w  Je rse y .
The complainant hereby appeals from the final decree 

made in this court in the above-stated cause on the six-
teenth day of May, nineteen hundred and five, and from 
the whole and every part thereof, to the Court Errors 
and Appeals in the last resort in all causes.

Dated May 24th, 19 0 5 .
20 E ph r a i m  Cu t t e r .,

Solicitor of Complainant and of Counsel.

I conceive there is good cause for the appeal in the 
above-stated cause.

E ph r a i m  Cu t t e r ,
O f Counsel with Complainant.

Service of the within copy of notice is hereby ac-
knowledged, June 3d, 19 0 5 .

Co e e in s  & Co r bin , 
Solicitors of Respondent.

BILL OF COM PLAINT.

(Filed December 8 th, 1903 .)

In  Ch a n c e r y  o e  New  Jers ey . 
To His Honor William J. Magie, Chancellor of the 

State of New Jersey:
Complaining, show unto your Honor, your orator, 

Michael Brady, of the township of Woodbridge, in
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the county of Middlesex, and State of New Jersey, 
that on or about the first day of April, eighteen hun-
dred and eighty-one, your orator entered into the pos-
session, as owner, of the following described tract or 
parcel of land and premises, situate in the township 
of Woodbridge, in the county of Middlesex, and State 
of New Jersey, containing eleven acres and seven hun-
dred and twenty-one one-thousandths of an acre, be-
ginning on the easterly side of the Blazing Star Road, 
at the most northerly corner of land now owned by the io 
Carteret Realty Company; from thence running along 
the line of land of the said Carteret Realty Company 
south fifty-nine degrees and thirty-seven minutes east 
seven hundred and thirty-seven feet and sixty-two one- 
hundredths of a foot tO' a point in line of lands now 
in possssion of one Krothie; thence along the line of 
said Krothie’s land and land of William C. Merrill, 
north thirty-two degrees and forty-eight minutes east 
four hundred and eighty-nine feet and thirty-four one- 
hundredths of a foot to the southerly side of Rahway 20 
avenue; thence along the southerly line of Rahway 
avenue north fifty-nine degrees and seveneten minutes 
west twenty feet and thirty-one hundredths of a foot; 
thnce still along the said southerly line of said Rahway 
avenue north forty-nine degrees and fifteen minutes 
west fifty feet; thence still afong said southerly side of 
said avenue north forty-four degrees and thirty-seven 
minutes west nine hundred and thirty-nine feet and 
forty-one one-hundredths of a foot to the intersection 
°f said sdutherly side of said avenue with the easterly 30 

side of Blazing Star Road; thence along said easterly 
side of Blazing Star Road south thirteen degrees and 
fifty-seven minutes west seven hundred and seventy- 
two and seventy-four one-hundredths feet to the place 
of beginning; and that since the said first day of April, 
eighteen hundred and eighty-one, or about that date, 
your orator has been in the full, exclusive, open, actual 
and peaceable possession thereof, and has cultivated the
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same and kept it enclosed by fences, and has paid the 
taxes thereon; that he is still in the peaceable possession 
thereof, and that since entering into the possession of 
said lands as aforesaid he has always claimed and does 
now claim to be the sole owner thereof.

And your orator further shows, that some time in 
the year eighteen hundred and eighty-one Jabez R. 
Parsons told your orator that if your orator would 
show a certain farm belonging to said Jabez R. Parsons 

io  and his brother, Charles H. Parsons, to people whom 
said Jabez R. Parsons sent to look at it, and would 
do the best he could in trying to sell it, and in praising 
it up, they, said Jabez R. Parsons and his said brother, 
would give the tract of land above mentioned and de-
scribed to your orator, in case of the sale of said farm; 
that said Jabez R. Parsons also said that he and his 
brother had no title to the said tract above mentioned 
and described, and that their title was bad, but that said 
tract had been used by them in connection with the 

20 said farm, and was in their possession, and that in 
case of the sale of said farm, they would give the said 
tract to your orator for his trouble, and that if they 
attempted to sell it, the title being bad, it might injure 
the sale of the said farm, to which the title was good; 
that the said farm was located adjoining the said fract, 
the two being separated by the public road; that in 
November, 1880, said Jabez R. Parsons and his said 
brother did make sale of the farm above mentioned, as 
your orator was informed, and accordingly on or about 

30  the first day of April, eighteen hundred and eighty- 
one, your orator took possession of the said tract of 
land above mentioned and described, as owner as afore-
said.

And your orator further shows, that he showed the 
said farm to a number of persons whom said Jabez R- 
Parsons sent to Carteret to look at it, and did the best 
he could in trying to sell it and in praising it up, in 
accordance with the aforesaid offer of said Parsons, to
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which your orator assented and agreed, and that it 
was largely through the efforts of your orator that the 
said farm was sold, and that at the time he entered into 
possession of said tract of land as aforesaid he believed 
and still believes he had a right to do sq , and the said 
Jabez R. Parsons and his said brother were bound in 
law as well as in equity to carry out the terms of the 
agreement made with them as aforesaid.

And your orator further shows, that after he entered 
into possession of said lands as aforesaid neither the io 
said Jabez R. Parsons or Charles H. Parsons, or any 
other person, made any demand for the possession of 
the said tract of land, or for the payment of rent there-
for, until some time in October, nineteen hundred and - 
two, when one Charles E. Heald met your orator, and 
said that he had bought the said tract, and wanted your 
orator to remove his crops therefrom, and that on or 
about the thirtieth day of December, nineteen hundred 
and two, the Carteret Realty Company caused a written 
notice to be served on your orator, demanding posses- 20 

sion of said tract on the first day of April then next en-
suing.

And your orator further shows, that by reason of 
his possession of the said tract of land in the manner 
aforesaid, and during all the time aforesaid, 'he now 
claims to have a good, perfect and indefeasible title to 
the said tract of land.

• And your orator further shows, that the Carteret 
Realty Company, a corporation of this State, and a 
defendant in this suit, denies and disputes your orator’s 30 

liv sa^  tract of land, and claims to own the
sa,d tract of land, or some part thereof, or some in- 
erest therein; and no suit or action of any kind what-

ever is pending tq enforce or test the validity of such 
fit e 01 claim; and your orator charges that such claims 
so made by said company are utterly without founda-
tion, unjust and vexatious.
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And your orator further shows, that on or about the 
eleventh day of May, nineteen hundred and three, said 
Carteret Realty Company began an action of ejectment 
in the Supreme Court of this State against your orator 
for the recovery of the possession of the said tract of 
land, but at the September term following of the Mid-
dlesex Circuit Court a non-suit was directed to be en-
tered in said action on the trial thereof, at said Circuit 
Court, and judgment of non-suit was accordingly en- 

io  tered in said action in the said Supreme Court on the 
fourth day of November last; that on or about the 
twenty-third day of September, nineteen hundred and 
three, said Carteret Realty Company obtained an assign-
ment to itself from Augustus Zabriskie, executor of 
A. O. Zabriskie, deceased, of a certain judgment ob-
tained against your orator in said Supreme Court, by 
Lansing Zabriskie and Augustus Zabriskie, executors 
of A. O. Zabriskie, surviving trustee, &c., of John 
Tonnelle, deceased, on the fourteenth day of May, eigh- 

20 teen hundred and eighty-eight, for the sum of fifteen 
hundred dollars, real debt, and one hundred and eighty- 
three dollars and twenty-four cents, damages and costs, 
in an action upon contract, and on the same day caused 
an execution to be issued to the sheriff of the county of 
Middlesex, on the said judgment, under which in the 
same day said sheriff levied upon the said tract of land 
in the possession of your orator as aforesaid.

And your orator further shows, that the bond on 
which said judgment was obtained was made by your 

30 orator to Catherine Eckerson on the twentieth day of 
May, eighteen hundred and sixty-seven, in the penal 
sum of three thousand dollars, and was secured by a 
mortgage executed by your orator and his wife to sai 
Catherine Eckerson on lands in the city of Bayonne, in 
the county of Hudson, to secure the payment of fifteen 
hundred dollars, with interest at seven per cent., whic 
said mortgage is registered in the office of the Register 
of the County of Hudson, in Book 44  of Mortgages,
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on page 3 9 4? and that said bond and mortgage were 
held by the said Abraham C. Zabriskie, executor, at the 
time of his death, and that after his death, they were 
delivered, as deponent is informed, by the executor of 
the said Abraham O. Zabriskie, to one Ida V. Van 

/Nuyse, and are still held by her, having been delivered 
to her after the recovery of said judgment, but no writ-
ten assignment thereof was made to her; that the whole 
of said judgment: is due, and unpaid, with interest from 
the date thereof, but that said Carteret Realty Company 
paid therefor, as your orator is informed, only about 
the sum of three hundred dollars, to the said Ida V. Van 
Nuyse, and that she also executed an assignment of 
said judgment to said company, although no assign-
ment thereof to her, is on record.

And your orator further shows, that by virtue of the 
said execution and levy, William Carman, Sheriff of 
the County of Middlesex, advertised the said tract of 
land to be sold by him at public vendue, at the Sheriff’s 
office in the City of New Brunswick, on Wednesday, 20 

the twenty-fifth day of November, nineteen hundred and 
three, at the hour of two o’clock in the afternoon, and 
that on that day, on the application of your orator, said 
sale was adjourned by said Sheriff for two weeks, at 
the same hour and place.

And your orator further shows, that at the time and 
place at which said sale was advertised, Edward S. 
Savage, an attorney at law of the State, who is a di-
rector of said Carteret Realty Company, and the attor- 
ney acting for said company, in selling said lands under 
||id  execution, although his name does not appear at ' 
attorney of record, stated to the Sheriff and those pres- 
eftt, in opposing an adjournment, that your orator had 
Wo title to said tract of land, and was not the owner 

creof, and that an adjournment should not be granted 
ecause his interest in said tract by possession was not 

jvorth anything, and that the said Edward S. Savage 
as s âted the same thing to other persons,. and has

2  BRA
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stated it in a letter written to said sheriff, and has also 
stated to your orator that he intends to give notice of 
the same thing on the day of sale of said lands under 
sard execution, and that no one will give anything for 
the said tract of land at such sale; and your orator 
shows that the object of said Carteret Realty Company 
in advertising the said tract for sale under said execu-
tion, is not to collect the money due thereon, but to 
obtain possession of said tract for a small amount, in- 

JO Stead of bringing an action at laW to prove its right, if 
any, to said tract, and that said company through its 
attorney and agents is endeavoring to deter all persons 
from bidding on or buying the same at said sale.

And your orator further shows, that said tract of 
land is located near the growing village of Carteret, 
and which was formerly valuable only for farming 
land, is now valuable for building purposes, and the 
sale of lots therefrom, and is worth, as your orator ft 
informed and believes, one thousand dollars an acre, 

2o and would produce much more than sufficient to satisfy . 
the said execution at a fair sale thereof, but on account 
of the false statements made by said company through 
its agents and attorney, it cannot now be sold under 
said execution without great loss and injury to your 
orator, and that its sale should not be permitted by this 
Court, until it shall be determined by this Court whether 
your orator is not entitled to the ownership and pos-
session thereof, or until it has been established by nn 
action at law whether or not the said company has any 

30 right or title thereto.
And your orator further shows, that said Carteret 

Realty Company claims in some way to have pur-
chased the interest of said Jabez R. Parsons and Charles 
H'. Parsons in said tract of land, but your orator charges 
that any such purchase, if made, was made with fu 
knowledge and notice of your orator’s claim of title 0 

said lands, and that if the said Parsons ever had any 
title thereto, the same has been lost by the adverse p°s
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session thereof by your orator for over twenty years; 
dud your orator further shows that he is informed that 
said company and its officers well know that your 
orator s title to said land is good, and that the above 
mentioned statements are made as aforesaid by its 
agents maliciously, well knowing the same to be false, 
and for the purpose of injuring your orator.

And your orator further shows, that by reason of 
the said claims and statements, your orator’s property 
in said lands is greatly affected, and the same cannot ip 
be sold as they otherwise could, and that your orator 
has been unable to borrow money thereon to pay the 
said judgment.

And your orator further shows, that he has applied 
fo said company to relieve and relinquish tlipir said 

• cjffini, or to bring in some Court of law a spit which 
would test the validity thereof, and the said company 
refused to do either, and he has also asked said company 
to cease interfering with the said sale and from mak-
ing statements calculated to injure the sale of said lands, 20 

but it has refused to comply with such' request. And 
your orator hoped that said defendant would hâ  re com-
plied with such reasonable request, as in justice and 
equity it ought to have done.

In tender consideration whereof, and for as much 
as your orator is relievable only in a Court of Equity, 
where matters of this sort are properly and according 
fo the statutes of this State in such case made and pro-
vided, cognizable and relievable.

To the end, therefore, that the said the Carteret 30 

Realty Company, and William Carman, Sheriff of the ' 
County of Middlesex, and their confederates when dis-
covered, may, but without oath, to the best of their 
respective knowledge, information and belief, full, true, 
lrect and perfect answer make, to all and singular the 

batters aforesaid; and more particularly that they, and 
every of them, may, in manner aforesaid, answer and 
set forth specifically what title or claim to said tract
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of land above described, or any part thereof, or any 
interest therein, they, or either of them, make or claim, 
and to what part or what interest, and further, how and 
by what instrument such title or claim is derived, or 
was created ; and that by the determination and final 
decree of this Court, the rights of all the parties to this 
suit in and to the said tract of land, and every part 
thereof, may be fixed and settled; and that your orator 
may be decreed to have a perfect title thereto, and the 

10  defendants tô  have no estate, right or interest in said 
lands, or any part thereof, and that their claims to the 
same are unjust, vexatious and void; and that your 
orator may be permitted to pay and satisfy the said 
judgment, by paying to said company the amount it 
paid therefor, with interest and costs, and then only 
when the said bond and mortgage are cancelled and 
given up; or that the sale of said lands under said exe-
cution may be stayed until by the determination of this 
Court the rights oi all the parties to this suit in and to 

20 the said tract of land are fixed and settled ; and that the 
said company and its agents may be forbidden and 
enjoined from interfering with the said sale by circu-
lating and making the aforesaid statements derogatory 
to your orator’s title to said tract of land, in case your 
orator is found to have a perfect title thereto, or that it 
may be permanently enjoined from causing any sale 
under the said execution and that your orator may have 
such other or further relief in the premises as the nature 
of the case may require, and as he shall be entitled to, 

30 pursuant to the statutes in such case made and pro-
vided ;

May it please your Honor, the premises considered, 
to grant unto your orator, not only the State’s writ of 
injunction, issuing out of and under the seal of t is 
Honorable Court, to be directed to the said Carteret 
Realty Company, and William Carteret, Sheriff of the 
County of Middlesex, restraining them, and each 0 

them, from selling or causing to be sold the said tract
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1. It denies that the said complainant on or about 
the first day of April, eighteen hundred and eighty-one, 
or at any other time, entered into the possession of the 
tract or parcel of land and premises in the said bill of 
complaint particularly described, as owner, or since his 
entering into the possession thereof has always claimed 
to be the sole owner thereof; and this defendant says 
that the original entry into the possession of said lands 
by the said complainant was as tenant of the owners

io  thereof, and that down to a date much less than twenty 
years before the filing of said bill of complaint, the said 
complainant paid rent for the said premises to said 
owners, but as to the character of his possession there-
after, this defendant has no knowledge except that 
the same was not under any title or ownership.

2 . It denies the alleged representations and promise 
of Jabez R. Parsons in said bill of complaint set forth, 
or that any possession of the said complainant of said 
premises was by virtue of any such promise. It denies

20 that after the taking of possession thereof by said com-
plainant no rent was demanded of him, but on the con-
trary it* says that his possession of said premises was 
taken as tenant of the said Jabez R. Parsons and Charles 
H. Parsons, and rent was paid them therefor for a 
long time. If possession has been retained without 
payment of rent, it has been simply that of a tenant 
holding over after default in payment of rent, through 
the neglect of the landlords to enforce their legal rights; 
has never been adverse and has never ripened into title.

20 3 . It admits that on or about December thirtieth,
Nineteen hundred and two, it caused a written notice to 
be served upon the said complainant demanding pos-
session of said tract of land on the first day of April 
then next ensuing.

4 !' It has no knowledge, otherwise than as conveyed 
by said bill of complaint, what claim the said com-
plainant makes by reason of his possession of said tract 
of land.'
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5. It admits that it is a corporation of this State, and 
denies that the said complainant has any title to the said 
tract of land ; and claims, itself, to: own the same, and 
every part thereof, and every interest therein. It ad-
mits that no suit or action of any kind whatsoever is 
pending to enforce or test the validity of any claim of 
title to said land.

6 . It admits that on or about the eleventh day of 
May, nineteen hundred and three, it began an action of 
ejectment in the Supreme Court of this State against 16  

the said complainant for the recovery of the possession
of the said tract of land, and that at the September term 
following of the Middlesex Circuit Court a non-suit 
was directed to be entered in said action on the trial 
thereof at said Circuit Court, and judgmment of non-
suit was accordingly entered in said action in the said 
Supreme. Court on the fourth day of November last ; 
and this defendant says that such non-suit was not 
entered after any inquiry into the merits of the case.

7- It admits that on or about the twenty-third day 2Q 
of September, nineteen hundred and three, it obtained 
an assignment to itself from Augustus Zabriskie, execu-
tor of Abraham O. Zabriskie, deceased, surviving execu-
tor and trustee of John Tonnele, of the judgment against 
said complainant, in said bill set forth, and on the same 
day caused an execution to be issued to the Sheriff of 
the County of Middlesex oh the said judgment under 
which, on the same day, said Sheriff levied upon all 
the right, title and interest, if any, of said complainant, 
in the said tract of land then in his possession.

&• It admits that said judgment was obtained upon 
bond secured by the mortgage set forth in the said bill 
of complaint, and that said bond and mortgage were 
held by the said Abraham O. Zabriskie, executor, at the 
time of his death, and that after his death they -were 
delivered by his executor to Ida V. Van Nuyse, and 
wore still held by her at the time of said assignment, 
having been delivered to her after recovery of said
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judgment, but without written assignment thereof. It 
admits that the whole of said judgment is due and un-
paid, with interest from the date thereof, and that this 
defendant paid therefor not more than the sum of 
three hundred dollars to the said Ida V. Van Nuyse, and 
that she also executed an assignment of said judgment 
to this defendant.

9 . It admits that by virtue of the said execution and 
levy the Sheriff of the County of Middlesex advertised

10  all the right, title and interest, if any, of the said com-
plainant, in the said tract of land, to be sold by him at 
public venudue at the Sheriff’s office, in the City of 
New Brunswick, on Wednesday, the twenty-fifth day 
of November, A. D. nineteen hundred and three, at 
the hour of two o’clock in ’the afternoon; that on that 
day, on the application of said complainant, said sale 
was adjourned by said Sheriff for two weeks at the 
same hour and place; and this defendant says that 
since that time such sale has been adjourned from week

20 to week, and now stands under adjournment.
10. It admits that at the place at which such sale was 

advertised, but before the advertised hour, Edward S. 
Savage, an attorney-at-law of this State, who is a di-
rector of this defendant, and was acting for this de-
fendant in selling said lands under said execution, al-
though not attorney of record, stated to the Sheriff in 
opposing adjournment, that the said complainant had 
no title to said tract of land, and was not the owner 
thereof, and that an adjournment should not be granted

30  because his interest in said tract by possession, was 
pot worth anything. It denies that the said Savage 
has stated the same thing to any other person, or per-
sons, unless it be the said complainant, and it denies 
that any one was present at the time of the statement to 
the Sheriff besides said Savage and the Sheriff, except 
Ephraim Cutter, Esquire, attorney for the said com-
plainant, who made the application in his behalf f°r 
adjournment. It admits that said Savage had previ-
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ously written said Sheriff substantially to the effect of 
the oral statement made in opposing the adjournment.
It has no knowledge as to what said Savage may have 
stated to the said complainant. It admits that it has 
been its intention to cause notice to be given when the 
Sheriff shall expose for sale under such execution, the 
right, title and interest, if any, of the said complainant 
in said tract of land that it claims to be the true owner 
thereof. It denies that its object in advertising the 
right, title and interest of the said complainant in said 10 

tract of land was as is claimed in said bill of com-
plaint, and says that its object has been, and is, to sell 
any right, title and interest the said complainant may 
have in said tract of land, and that it is advised that it 
is its duty to give notice at such sale of its claim of 
ownership.

| 1  It admits that the said tract of land is located 
near the village of Carteret, and is more valuable than 
formerly, but not as valuable as in said bill stated.

12 . It denies that it has made any false statement 20 

through any agent, attorney, or otherwise, and submits 
that on the complainant’s own showing there is no> rea-
son why his right, title and interest, if any, in said tract 
of land should not be sold to satisfy the judgment ad-
mittedly owing by him. It submits that it had a right 
to purchase such judgment, and to advertise under 
execution issued thereon, any right, title or interest 
said complainant might have in said tract of land, with-
out thereby waiving its own claim of ownership, and 
that to assert said claim of ownership at the sale is not 30 
only its right, but its duty.

13- It admits that it has purchased the said tract of 
land from the said Jabez R. Parsons, and the said 
Charles H. Parsons, and that such purchase was made 
with full knowledge and notice that the said complain-
ant was in possession of the said land, but it denies that 
said complainant had, or has, any title thereto, or that 
the Parsons title had been lost by adverse possession.

3 bra
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1 4 . It denies that by reason of any claim or state-
ment made by or on behalf of this defendant, any 
property right in said land of the said complainant has 
been affected, for it says that he has no property right 
therein beyond mere naked possession. It has no knowl-
edge of any attempt of the said complainant to borrow 
money on the said land to pay the said judgment, but 
assumes that if he has made any such claim, he has been 
unable to borrow any money thereon, for the sufficient 

1 0  reason that he has no title thereto.
And this defendant further answering affirmatively 

specifies and sets forth that it claims to own the whole 
of the land and premises in said bill of complaint, par-
ticularly described, by an estate in fee simple; that this 
title was derived by deed of bargain and sale from 
Francis V. Dobbins (unmarried), dated October twen-
ty-third, nineteen hundred and two, acknowledging in 
due form of law October twenty-fifth, nineteen hundred 
and two, recorded October twenty-seventh, nineteen 

20 hundred and two, in Book 341 of Deeds for the County 
of Middlesex, page 4 4 3 , and that the sources of the title 
of said Dobbins are as follows:

Deed of bargain and sale from Jabez R. Parsons and 
Ida C., his wife, to Francis V. Dobbins, of an undi-
vided half of said land and premises, dated October 
1 6th, 19 0 2 , acknowledged in due form of law October 
2 2 d, 19 0 2 , recorded October 2 7 th, 19 0 2 , in Book 341 

of Deeds for the County of Middlesex, page 4 4 1 .
Deed of bargain and sale from Charles H. Parsons 

3 0  and Annie F., his wife, to Francis V. Dobbins, of the 
other undivided half of said land and premises, dated 
October 13 th, 19 0 2 , acknowledged in due form of law 
on the same day, and recorded October 2 7 th, 1902, in 
Book 341 of Deeds for the County of Middlesex, page 

439-
Will of Charles Parsons, dated January 2 3d, 1876, 

admitted to probate May 3 d, 18 7 6 , by the Surrogate of 
the County of Hudson, recorded in Book 9 of Wills for
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that county, page 1 9 7 , a certified copy of which will 
has been filed and recorded in the County of Middlesex.

Deed of quit-claim from Joseph Stanley and Henri-
etta, his wife, to Charles Parsons, dated June 2 2d, 18 6 3 , 
acknowledged in due form of law the same day and re-
corded April 8th, 18 6 4 , in Book 18 9 4  of Deeds for said 

/County of Middlesex, page 1 .
I Deed of warranty, with full covenants, from John 
Boughrum and Rachael, his wife, to Charles Parsons, 
dated April nth, 18 6 3 , acknowledged in due form of 10 

law April, 18 6 4 , and recorded April 8th, 18 6 4 , in 
Book 93 of Deeds for said County of Middlesex, page 
700, and peaceable adverse possession by said Bough- 
iurn, Stanley and Charles Parsons, and his devisees, 
Jabez R. Parsons and Charles H. Parsons, for more 
than twenty years prior to March 2 6 th, 1 8 7 7 , when the 
said Jabez R. Parsons and Charles H. Parsons de-
mised the said premises to the said complainant.

All of which matters and things this defendant is 
ready to aver, maintain and prove, as this Honorable 2o 
Court may direct, and humbly prays to be.hence dis-
missed with his reasonable costs and charges in this 
behalf most wrongfully sustained.

Coe uin s  & Co r b in ,
Solicitors for and. of Counsel with said Defendant.

Car t er e/t  Re a e t y  Co mpa n y ,
By Edw ar d  S. Sa v a g e ,

Vice-Presiden l.
Attest: .

Edw ard  S. Sa v a g e , Secretary.

Sta t e  oe Ne w  Je r s e y , 1 
County , o e  H u d s o n , JSS

The answer of the defendant, the Carteret Realty 
Company, was taken this seventeenth day of February, 
m the year nineteen hundred and four, before me, under
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the common seal of the said corporation as by their said 
seal thereto affixed appears.

F r a n c is  V . Do b b in s ,
M. C. C. of N. J.

Filed February 1 7 , 19 0 4 .

REPLICATIO N .

The complainant joins issue on the answer of the 
defendant.

W i z a r d  P. V o o r h e ^s,
IO Solicitor of the Complainant.

Filed March 9th, 19 0 5 .

O R D E R  F O R  IS S U E  A T  L A W .

This matter having been opened to the Court by Wil-
lard P. Voorhees, of counsel with complainant, and it 
appearing that the cause is at issue upon a replication 
to the answer of the defendant, the Carteret Realty Com-
pany, and is now in readiness to take testimony therein 
and on reading and filing a notice of motion on the part 
of the complainant for an issue in this cause to be tried 

20 by a jury and proof of the due .service of such notice 
upon the Solicitor of the defendant, the Carteret Realty 
Company:

It is on this fifteenth day of March, 19 0 4 , ordered 
that an issue at law be framed in the Supreme Court 
pf New Jersey and tried in the ordinary manner by the 
said Carteret Realty Company, defendant in this cause, 
as plaintiff, and said Michael Brady, the complainant 

in this cause, as defendant, by a jury of the County of 
Middlesex, to inquire, ascertain and determine whether 

30 the said Carteret Realty Company is entitled to the
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possession of the tract of land and premises mentioned 
in said complainant’s bill as against the said Michael 
Brady, who is in possession thereof, and either party 
may notice the cause for trial and a special jury may be 
had upon application to the Court by either party. And 
all further directions are reserved until the issue shall 
be tried and postea returned into this Court.

M. J. Ma g ie , C.
Filed March 1 5 , 19 0 5 .

FEIGNED ISSUE. 10

N e w  Je r se y  Sup r e me ; Co u r t . 
Pleas before the Justices of the Supreme Court of 

Judicature of the State of New Jersey, at Trenton, of 
the term of February, in the year nineteen hundred and 
four.

'Witness,' W ig e ia m S. Gu m me r e , Chief Justice.
WiGGiAM R i k e r , J r .,

Clerk.
Cog g ins & Cor b in ,

Attorneys for the Carteret Realty- Col 20 
Wig g ar d P. V o or h e e s ,

Attorney for Michael Brady.

Middg esex  Co u n t y , s s .

Be it remembered that on the fifteenth day of March, 
in the year nineteen hundred and four before the Jus-
tices of the Supreme Court of the State of New Jersey, 
at Trenton, came the Carteret Realty Company, the 
plaintiff in this suit, by Collins and Corbin, its attorneys, 
and brought into this court its declaration against 30 

Michael Brady, the defendant in this suit, in a plea in an 
action upon contract, which said declaration is in these 

t words:
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Mid d l e se x  Co u n t y , s s .

The Carteret Realty Company, the plaintiff, com-
plains of Michael Brady, the defendant, for that whereas 
on the eighth day of December, in the year nineteen hun-
dred and three, at Trenton, to wit, at New Brunswick, in 
the county of Middlesex, and the State of New Jersey, a 
certain discourse was moved and had by and between 
the said Carteret Realty Company and others, and the 
said Michael Brady, of and concerning a certain suit 

10  depending in the Court of Chancery of the State of New 
Jersey, where in the said Michael Brady is complainant 
and the said Carteret Realty Company and others are 
defendants, and upon that discourse a question then and 
there arose and was debated between the said Carteret 
Realty Company and the said Michael Brady, whether 
on the eighth day of December, in the year nineteen 
hundred and three, the said Carteret Realty Company, 
the said plaintiff, was entitled to the possession of the 
following described land and premises, situate in the 

20 township of Woodbridge, in the County of Middlesex 
and State of New Jersey, containing eleven acres and 
seven hundred and twenty-one one-thousandths of an 
acre, beginning on the easterly side of the Blazing Star 
Road, at the most northerly corner of land now owned 
by the Carteret Realty Company; from thence running 
along the line of lands of the said Carteret Realty Com-
pany south fifty-nine degrees and thirty-seven minutes 
east, seven hundred and thirty-seven feet and sixty-two 
one-hundredths of a foot, to a point in line of lands 

3° now in possession of one Krothie; thence along the line 
of said Krothie’s land, and land of William C. Merrill, 
north thirty-two degrees and forty-eight minutes east, 
four hundred and eighty-nine feet and thirty-four one- 
hundredths of a foot to the southerly side of Rahway 
avenue; thence along the southerly side of Rahway 
avenue, north fifty-nine degrees and seventeen minutes 
west, twenty feet and thirty-one hundredths of a foot, 
thence still along the said southerly line of said Rahway
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avenue, north forty-nine degrees and fifteen minutes 
west, fifty feet; thence still along said southerly side of 
said avenue, north forty-four degrees and thirty-seven 
minutes west, nine hundred and thirty-nine feet and 
foity-one one-hundredths of a foot to the intersection 
of said southerly side of said avenue, with the easterly 
side of Blazing Star Road ; thence along said easterly 
side of Blazing Star Road, south thirteen degrees and 

P|fty-seven minutes west, seven hundred and seventy- 
two and seventy-four one-hundredths feet, to the place 10 

of beginning, as against the said Michael Brady, the 
defendant, who was then in the possession thereof, and 
the said plaintiff then and there asserted and affirmed 
that it, the said plaintiff, was then and there entitled 
to the possession of said lands nd premises, and the 
whole thereof, which said assertion the said Michael 
Brady, the defendant*, then and there wholly denied, and 
asserted to the contrary thereof; and thereupon, after-
wards, to wit, on the day and year last aforesaid, at 
New Brunswick, in the County of Middlesex, aforesaid, 20 
in consideration that the said plaintiff at the special in-
stances and request of the said Michael Brady, the de-
fendant, had then and there paid to the said defendant 
the sum of two hundred dollars, lavvful money of the 
United States, the said defendant then and there under-
took and faithfully promised the said plaintiff to pay it 
the said sum of two hundred dollars, like lawful money 
as af°resaid, in case the Said plaintiff was then entitled 

^  the possession of the said premises as against the said 
defendant, and the said plaintiff in fact says that it was 30 

Cn die day and year aforesaid, entitled to the possession 
the said lands and premises and the whole thereof,

¿nd still is entitled to the possession of the same, whereof 
the said defendant had notice, nevertheless, the said de-
fendant not regarding his said premises and undertak-

ings by him in form aforesaid made, has not as yet paid 
to the said plaintiff the said sum of two hundred dollars, 
nor any part thereof, although so to do the said de- 
c.ndant afterwards, to wit, on the day and year afore-
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said, and often afterwards, at the County of Middlesex 
aforesaid, was by the said plaintiff requested, but the 
same to it to pay he has altogether refused and still does 
refuse, to the damage of the said plaintiff two hundred 
dollars, and therefore it brings its suit, &c.

And the said Michael Brady, the defendant, by Wil-
lard P. Voorhees, his attorney, comes and defends the 
wrong and injury, when, &c., and says that the said 
Carteret Realty Company, the plaintiff, ought not to 

io have and maintain the aforesaid action thereof against 
him, because he says that though true it is the said dis-
course in the said plaintiff’s declaration mentioned was 
had and moved by and between the said Carteret Realty 
Company and the said Michael Brady, wherein the ques-
tion did arise as aforesaid and that he did undertake 
and promise in manner and form as the said plaintiff 
has above in that behalf alleged, nevertheless, for plea 
in this behalf, the said Michael Brady says that the said 
plaintiff was not on the day and year aforesaid entitled 
to the possession of the said lands and premises or any 
part thereof, nor is it now entitled to the possession 
thereof, or any part thereof, as against the said de 
fendant, and of this, he, the said defendant, puts himself
upon the contrary, &c.

And the said plaintiff doth the like, &c.

In  Ch a n c e r y  o e  N e w  Jersey .

Be t w e e n

M i c h a e e  Br a d y ,
Complainant,

and
7.0

Ca r t e r e t  Re a l t y  Co m pa n y  e t  a l ., 
Defendants.

r

-On Bill.

RETURN.
To.the Chancellor: , > ~

I, Francis J. Swayze, Associate Justice of the 
preme Court, do hereby certify that as such justice
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tried the feigned issue directed in above cause at the 
September Term of the county of Middlesex, in form of 
an action of ejectment by Carteret Realty Company as 
plaintiff against Michael Brady as defendant, under plea 
of not guilty: record and postea filed herewith.

I further certify that the issue was submitted by me to 
a jury of the country upon the testimony and under the 
charge hereto annexed; that the jury found a verdict in 
favor of the plaintiff, and that, in my opinion, such ver-
dict was warranted by the evidence. 10

F r a n c i s  J. S w a y z e ,
/. N. C.

Dated November 1 5 , 19 0 4 .

New Jersey Supreme Court, Middlesex County.

Th e  Ca r t e r e t  R e a e t y  C o m p a n y  
vs,

M i c h a e e  B r a d y .

Before S w a y z E, and a jury.

N e w  B r u n s w i c k , N. J., October 20, 19 0 4 . 20
Appearances— Messrs. Collins & Corbin, for the 

plaintiffs; Judge Collins and Mr. E. F. Savage, of coun-
sel; Willard P. Voorhees, Esq., for the defendant; Mr.
Cutter, of counsel.%

The jury was duly impanelled and sworn.
Judge Collins— I offer in evidence deed from John 

Boughrun and Rachael, his wife, to Charles Parsons, 
dated April 1 1 , 18 6 3 , acknowledged the day of
April, 1864, before John Perine, a* Master in Chancery, 
recorded April 8, 18 6 4 , in book 93 of deeds for Middle- 30

4 BRA
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sex county, page 7 0 0 ; purports to convey the* premises 
in question to the grantee, his heirs or assigns forever, 
and contains full covenants and warranty.

Admitted and marked Plaintiff’s Exhibit 1 .

Jabez R. Parsons, a witness called on behalf of plain-
tiff, being duly sworn, testified as follows:

Direct examination by Judge Collins:
Q. Where do you live ?
A. I have lived in Jersey City and in Brooklyn, and 

at this time East Rahway, Rahway Neck.
Q. You do now live in Brooklyn?
A. Yes, sir.
Q. What is your age ?
A . Sixty-six.
Q. I show you a deed just offered in evidence from 

John Boughrun and wife to Charles Parsons; who was 
the Charles Parsons?

A. Charles Parsons was my father.
20 Q. And at that time, at the date of that deed, 1863, 

you lived in Jersey City?
A. Yes, sir.
Q. And you lived with him?
A. Yes.
Q. You know the property that is described in the 

deed?
A. Yes, sir, I do.
Q. In the township of Woodbridge, in this State?
A, Yes, sir.

30 Q. Did your father about the same time purchase a 
farm across the road from this ?

A. Yes.
Q. For what purpose?
A. For a farm and a country residence.
Q. And did he or not, and you, as a member of his 

family, make that a Summer residence ?
A. Yes.
Q. This tract of about 13  acres, I think it is?
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' A. No, sir.
Q. Where did you live at the time that farm was 

sold?
A. At the time the farm was sold I lived in Brooklyn.
Q. Where did your brother live at the time the farm 

was sold?
A. I ‘think he lived in Jersey City.
Q. That deed that you just looked at says that it for-

merly belonged to Divol, is that so? 
io  A. I believe so.

Q. Do you know who Divol was?
A. No; I do not know as I do.
Q. Did you ever hear of the Lottery lots?
A. Yes; I have heard of them.
Q. Is this some of the Lottery lots?
A. I think so.
Q. And did you ever hear of the insufficiency of title 

of the Lottery lots ?
Judge Collins— Objected to as not cross-exam- 

20 ination.
Objection sustained.

Q. You say you have heard of the Lottery lots?
A. Yes.
Q. And this is part of them?
A. Yes.

Judge Collins— I offer in evidence the record 
of the will of Charles Parsons, which is to be 
found recorded in Book J of Wills for Middle-
sex county, at page 6 4 1 , and the only important 

^0 part is, that it gives all his estate, except certain
bequests to his son, Jabez R. Parsons, and 
Charles H. Parsons, duly recorded before the 
surrogate of Hudson, and then certified here 
and recorded under the statute here.

Said record received and considered as Plain-
tiff’s Exhibit 2 , but not marked.

Judge Collins— The next thing in order is 
deed from Charles H, Parsons and Annie F.,
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his wife, to Francis V. Dobbins, dated October 
13 th, 19 0 2 , acknowledged the same date, in due 
form of law ; recorded October 2 7 th, 19 0 2 , 
Book 3 4 1 , page 4 3 9 ; conveying an undivided 
one-half.

Admitted and marked Plaintiff’s Exhibit 3 .
Judge Collins— I offer in evidence deed from 

Jabez R. Parsons, and Ida C., his wife, to Fran-
cis V. Dobbins, dated October 16 th, 19 0 2 , ac-
knowledged October 2 2 d, 19 0 2 , in due form of 10 

law, recorded October 2 7 th, 19 0 2 , in Book 341 

of Deeds,‘of Middlesex county, page 4 4 1 ; con-
veys to the grantee and his heirs and assigns the 
other undivided one-half interest of the same 
property; it is a bargain and sale deed, cove-
nant against grantors.

Admitted and marked Plaintiff’s Exhibit
No. 4 .

Judge Collins— I now offer in evidence deed 
from Francis V. Dobbins, unmarried, to the Car- 20 

teret Realty Company, dated October 2 3 d, 19 0 2 , 
acknowledged in due form of law October 2 5th, 
1902, and recorded October 2 7 th, 19 0 2 , in Book 
341 of Deeds, page 4 4 3 ; conveys the premises in 
question to the grantee, its successors and assigns, 
in fee simple, habendum in fee, covenant against 
grantor.

Admitted and marked Plaintiff’s Exhibit 5 .
Plaintiff rests.

Mr. Cutter— I move to dismiss the complaint 30 

on the ground that no possession in Parsons, or 
any of those claiming under him, has been shown 
within twenty years.

Motion denied.
Defendant excepts.

Michael Brady, the defendant, being duly sworn in his 
own behalf, testified as follows:
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Direct examination by Mr. Voorhees:.
Q. Where do you live?
A. Carteret.
Q. How long have you lived there?
A. About 28  years.
Q. What is your occupation at the present time?
A. Farming.
Q. And where do you live— what part of Carteret? 
A. On the 58-acre farm at the corner of the cross- 

lo  roads.
Q. And this lot of 13  acres that has been spoken of, 

how is it located in relation to the farm ?
A. Right across the angle of the road, within the 

angle of the other two roads.
Q. It is at the corner of two roads ?
A. Yes.
Q. What are those roads called?
A. Rahway road and Blazing Star road; they were 

under other names ’way back.
20 Q. And how far is this 13  acres from the village of 

Carteret ?
A. About quarter of a mile.
Q. From the built-up part of the town?
A. Yes, it is built up within about fifty feet of the 

farm.
Q. Within fifty feet of this 13 -acre tract?
A. Yes, sir.
Q. Do you know Mr. J. R. Parsons?
A. Yes.
Q• And Mr. Charles H. Parsons?
A. Yes.
Q. How long have you known them?
A. I first knew them in 1 8 7 6 .
Q. Since 1 8 7 6 ?
A: Yes, sir.
Q. Now, in the year 1880 , where were you living 

then ?
A. Tlie same place.
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Q. On the farm ?
A. On the farm.
Q. On which farm ? 

f- A. The 58-acre farm.
' Q. Do you remember having any conversation in that 
year with Mr. J. R. Parsons ?
|  A. Yes.

Q. At what time of the year?
A. Early in the summer of that year.
Q. Early in the summer?

C A. Yes.
Q. Where did the conversation take place ?
A. He met me at the house, called for me, and he took 

me over to the centre of the farm at an elevation where 
he could show me the whole place around.

Q. You mean the 58-acre farm?
A. Yes, sir.
Q. Well, state the conversation, Mr. Brady, that oc-

curred at that time ?
Judge Collins— Objected to as irrelevant and 

incompetent; the title to real estate cannot be 
passed by parole.

The Court— I think it is competent, in view of 
the opening, and I will permit it.

Plaintiff excepts.
Q. State the conversation, Mr. Brady, that occurred 

at that time between you and Mr. J." R. Parsons ?
A. ffe told me they wanted to sell that place—

The Court— This was after the death of 
Charles Parsons?

Judge Collins— Yes, sir; of course your Honor 
has not lost sight of the fact that the plaintiff is 
an entirely different person.

The Court— Privy in title, though, privy in 
estate.

Judge Collins— Yes, but that would not permit 
evidence of a parole agreement to sell land; I do 
not deny that adverse possession can be shown,
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but the circumstances under which he took pos- 
* session, if it be admitted, as in the opening, that 

it was a gift by him of these lands, is not com-
petent.

The Court— It seems to me it is relevant on 
the question whether he went into possession 
under such circumstances that it would be ad-
verse.

Judge Collins— He was in possession as tenant 
at that time. .

Mr. Voorhees— He did not say so; he was in 
possession of the farm, but not of the field.

The Court— I will allow this testimony, Judge 
Collins, and you may have your exception.

Judge Collins— If it turns upon the character 
of his possession, if that has anything to do with 
your Honor’s ruling, the best evidence of the 
character of that possession, the possession which 
he was then under, of the 58-acre tract farm at 
that time— the best evidence should be produced. 
I have the lease if they wish it ; it will appear by 
that lease— I will state, in justice to the Court, it 
will appear by that that this lease included the 
58 acres and this piece across the road.

The Court— That was a lease which antedated 
this conversation?

Judge Collins— Yes.
The Court— I think I will permit the testi-

mony.
Plaintiffs except.

By Mr. Voorhees:
Q. State the conversation, Mr. Brady, that took place 

at that time?
A. He told me that they had been trying to sell tne 

farm some time back, and that they had sent severa 
parties, from New York to examine it, a n d  that after 
they did examine it they felt well pleased with it unti
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they heard that a portion of it had a bad title, and as 
soon as they did they would not touch it at a ll; that New 
York people were very particular about the titles of land, 
and he pointed out the 58 acres and said that they had a 
good title for that; also, two other parts of salt meadow 
land had a good title, too, and he said to me if I would 
show the place that they had the good title for only and 
all of it to the parties that they would send along, and 
never point out that defective part of the 13 acres as 
belonging to the place or to them, that when they would 1 0  

sell the place that they would let me have that other 
place; that it was not worth much to them, and that they 
had no good title— no title at all for it, and if I would 
put a house on it that nobody could take it from me. I 
accepted the offer, agreeing with them I would do every-
thing possible for me to do.

Judge Collins— Objected to.
The Court—-You cannot prove a contract; it 

can only be used to characterize his subsequent 
possession. 20

Mr. Voorhees— There was a verbal contract, 
partly carried out; wouldn’t that show the char-
acter of the possession ? That was my point.

The Court— It don’t seem to me that that 
could help you.

Mr. Voorhees—-The circumstances and the 
way in which Mr. Brady came into possession or 
took title of this tract are important to show the 
character of his possession.

The Court— Undoubtedly; but now you are 3°  
undertaking to show, as I understand it, a parole 
contract.

Mr. Voorhees— No ; I have been trying to get 
the conversation which took place, and Mr. 
Brady is still stating it. If  he gives part of the 
conversation it seems, to me that he ought to 
give the whole.

5 bra
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The Court— The other side may elicit the 
whole, but they object to this.

Judge Collins— It was not so much that I ob-
jected to the whole conversation going in, but he 
has undertaken to give the results— the legal ef-
fect of it.

The Court— I will strike out that he accepted 
the proposition; that must be disregarded.

By Mr. Voorhees:
io  Q • What did you say to Mr. Parsons after he made

that statement to you ?
Judge Collins— Objected to on the same 

ground of objection made to the earlier one, 
which your Honor admitted; I renew it for pre-
caution, and on the additional ground, which 
was not stated then, that nothing that Mr. J. R. 
Parsons could say or do1 could bind his co-owner.

The Court— Still, the question I am now to 
pass on is the relevancy of this evidence, not the

20 effect of it. I think it is relevant. I will permit
that.

Plaintiff excepts.
Q .  What did you say, Mr. Brady, in reply to what 

Mr. Parsons said?
A .  I told him I would do everything he asked me to 

and try to sell it.
Q .  A t this time, in the summer of 1880, who was in 

possession of the 13-acre field?
A .  Charles.

30 Q . Charles who?
A .  Charles Brady, my son.
Q .  He was your son?
A .  Yes.
Q."H e was in possession of the 13-acre field?
A .  Yes.
Q .  In what way?
A .  Tenant.
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Q . He was a tenant?
A .  Yes.

Judge Collins— I object to the answer, and 
move that it be stricken out; I could not antici-
pate this was to be the answer; the question was 
proper as to how he was using it.

The Court— That is only the opinion of the 
witness. Strike out the answer.

Mr. Voorhees— Your Honor does not exclude 
the question as to who was in possession ? 10

The Court— N o; I {will let it stand.as show-
ing Charles was in possession, but the character 
of his possession must be proved by the facts.

, Q . Now, what did you do, if anything, in relation to 
trying to sell the 58-acre farm ?

Judge Collins— Objected to as irrelevant and 
incompetent.

The Court— It, does not seem to me that that 
can be competent; you may prove what was done 
afterwards. 20

Mr. Voorhees— My view has been that this 
was a verbal conveyance of this tract, which, of 
course, was not legal in la w ; the possession was 
taken under that verbal conveyance and held for 
twenty years. My view has been that it would 
give a good title by adverse possession.

The Court— If you can prove an adverse pos-
session for twenty years I suppose you have a 
defence to this suit, but you are seeking now to 
prove performance of a contract. I do not think aQ 
it is important.

Q. Do you know whether or not the 58-acre farm 
was sold?

A .  Yes; it was sold.
Q- How do you know that ?
A. They wrote to my son a letter.

Judge Collins— I object to that.
The Court— Yes.
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Q .  I show you a paper, the lower part of which has 
become detached, and ask you what paper that is?

Judge Collins— Objected to as irrelevant and 
incompetent.

The Court-—-That is going a little fast; I sup-
pose the first thing is to connect it with Mr. Par-
sons, isn’t it?

By the C ourt:
ro Q • Do you know in whose handwriting that is?

A .  Yes, sir.

By Mr. Voorhees:
Q .  Do you know the handwriting of Mr. Charles H. 

Parsons ?
A .  Yes.
Q. And J. R. Parsons?
A .  Yes.
Q .  How do you know the handwriting of the two 

§o Parsons?
A ,  I have seen them write.
Q .  Ever corresponded with them?
A .  Yes.
Q .  When?
A .  A t the time that I had the farm they gave me— I 

seen them sign a lease of the farm and I seen Charles 
write a license for me to change stables.

By the Court:
Q .  You have seen him write?

30 A .  Yes.

By Mr. Voorhees:
Q .  You have seen both of them write?
A .  Yes.

By Mr. Cutter:
Q .  In whose handwriting is the signature to the paper 

you have ?
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A .  J. R. and Charles H. Parsons.
Mr. Cutter— I offer this paper in evidence.
Judge Collins— Objected to as entirely irrele-

vant.
The Court— It does not appear to me that that 

is the way to prove that, if it is a material fact.
Mr. Cutter— This promise was made to Mr. 

Brady to give him the field in case of'a  sale and 
they afterwards sent a letter to his son stating 
the place had been sold. It seems to me to be JO 
connected.

Judge Collins— I am willing to admit that the 
farm of 58 acres was sold, if you want that.

The Court— Very well.
Judge Collins— To a man named Brown, 

eventually; if that is what you want to prove, the 
deed would show it.

Mr. Voorhees— W e have a right to show, it 
seems to me, that the fact of that sale came to the 
notice at that time of this defendant, and that this 30 
letter was the means by which he was notified at 
that time that the farm had been sold.

Judge Collins— It is entirely unimportant 
whether he knew it or did not know it; he had 
nothing to do with the sale, as your Honor inti-
mated; this alleged parole contract is certainly 
incompetent and cuts no figure in the case; if  he 
has a title by adverse possession he can establish 
it. Now, the question of his knowledge of their 
having sold the main farm is entirely irrelevant 10 
to this controversy.

The Court— It does not seem to me it can be 
relevant; I will exclude it, except so far as Judge 
Collins has admitted it. He offers to admit that 
they sold the farm of 58 acres.

Defendant excepts.
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By Mr. Cutter:
Q .  I ask, Mr. Brady, whether you heard that the farm 

had been sold ?
Judge Collins— Objected to as irrelevant. 
Objection sustained. Defendant excepts.

Q .  What did you do, if anything, after the year 1880 
in relation to the field of 13 acres that has been men-
tioned ?

A .  I went onto it on or about the 1st of April, re- 
10 paired the fences, and farmed it from that day until now. 

Q .  The 1st of April of what year?
A .  1881.
Q .  What did you do?
A .  I repaired the fences, and I ploughed and put in 

potatoes and corn, and farmed it generally from that 
until now.

Q .  In the year 1881 you did that, you say?
A .  Yes.
Q .  Now, did you not continue to farm it after that

time ?20 U 1 1 I C ‘

A .  Y es; I farmed it all the time.
Q .  For how long?
A .  Up until now.
Q .  In the same way?
A .  Yes.
Q .  Have you kept fences around it ?
A .  Kept fences around it.
Q .  During all that time?
A .  Yes.

3 0  Q . What kind of land was it?
A .  It was poor farming land then.
Q. It was farming land, was it ?
A .  Yes.
Q. Cleared land?
A . Yes.
Q .  No woodland on it?
A .  No, sir.
Q. Were there any buildings on it?
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A .  No, sir.
Q. In 1 881 ?
A .  No, sir.
Q- Did you put any buildings on it after 1881 ?

• A .  Yes.
Q . When?
p j i  About six or seven years after I put a stable on it.
Q. A  stable on what part of the place?
A .  On the corner right adjoining the two roads.
Q. On the corner of the two roads ? 

y A .  Yes.
- Q. Is that there yet ?

A .  No, sir.
Q. How long was that stable there ?
A .  About four or five years.
Q. What became of it?
A .  I t  was taken down and taken away, 

p  O'. Did you put any other buildings on the property ?
A .  Put a hay barrack on it.
Q . When did you do that?
A .  About ten years ago. .
Q. Is that there still?
A .  Yes.
Q. And any other buildings ?
A .  I put a stable on it, used for a tool-house, and is 

now a blacksmith-shop.
Q- What part of the place is that?
A .  On the corner, where the stable was taken away.
Q- Did any one interfere with you in the possession 

of the property ? 30
A .  Not anybody, except a man by the name of Carry 
oley; he came to look for two lots of his; he said 

is father bought there two lots two years ago, and he 
rought engineers to survey, and I drove him off.

Q • He claimed two1 lots on the place?
A .  Yes.

Q- Did he do anything more than to come there and 
attempt to survey it?
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A .  He put a fence around it and I took the fence 
away, and he brought an action against me in court, 
and he was thrown out.

Q .  He did not get possession of the two lots ?
A .  No, sir.
Q .  How about the taxes on those 13 acres ?
A .  I paid them.

Judge Collins—- I  move to strike out the an-
swer ; if he paid them he must have his receipts.

10 The Witness— I have.
The Court— I think I will let that stand.
Plaintiff excepts.

Q .  How long did you pay the taxes?
A .  Every year since then.
Q .  During the time from the 1st of April, 1881, down 

toi the present time has there been any year when you 
failed to cultivate this 13 acres?

A .  No, sir; I cultivated it every year.
Q .  Without interruption?

2°  A .  Yes, sir.
Q .  Has Carteret grown since then—-

Judge Collins— Objected to as irrelevant.
The Court— It seems to me that is irrelevant.

Cross-examination by Judge Collins:
Q .  This stable that you have erected, the last one 

you put up since this controversy with the present 
plaintiff ?

A .  Yes, sir.
3°  Q .  After demand was made on you by the Carteret 

Company ?
A .  Yes, sir.

Judge Collins— I call on you to produce that 
demand.

Q . This is the notice that was served upon you on 
December 29th, 1902, is it not, by the Carteret Realty 
Company ?

A .  That is all right.



COURT OF ERRORS AND A PPE A LS. 4 1

Q .  That is the one?
A. Yes, sir.. - ,
Q :  It was served then at that time?
A. Yes, sir.

Said paper marked P l a i n t i f f ’ s  E x h i b i t  6 for 
identification.

Q- To leave the stable, we will come to the next one ; 
that is the hay barrack; you say that is there yet ?

A. Yes, sir.
0 . How much did it cost?
A .  The hay barrack ?
0 . Yes.

(; A. Well, I don’t know exactly how much it cost; it 
did not cost a great deal to put up a hay barrack.

0 . Just a few dollars?
A. Yes.
0 . It has fallen down?
A. It has not fallen yet.
0 . Pretty near on its last legs?
A .  No, sir; it will, last two or three years yet.
0 . And this barn, it was a shed really?
A. It was a stable.
0 . The first one?
A. Yes.
0 . That was a shed really ?
A. That was a stable.
0 - It fell down, didn’t it?
A. No, sir; a horse was lost there by spinal menin-

gitis, and they asked me to build a stable two and a half 
feet off the surface— the floor— and he said he wotdd 
engage I would not lose any more. I done so, made a 
good stable, put in five horses, and they died in five days 
after. The stable was used for two or three years after 
and it became a nuisance; the floor was so off the ground 
that every time a horse would move on the stable, on 
t e floor, every horse that would move in the night we 
would hear him in the house, and I took the stable down. 
Before I took it down a mule happened to fall through

6 BRA
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the floor ; the floor rotted out ; it was the kind of oak we 
have up here that does not last more than four or five 
years, and when thé mule fell down I took it down, be-
cause it was not any more use.

Q .  You took it down?
A .  Yes.
Q. And burned it up?
A .  I don’t know.
Q. Didn’t you utilize the material for any other build- 

lo ing?
A .  It was good material.
Q .  It was on stone posts?
A .  No, on wooden posts.
Q .  And it stood up on those posts?
A .  Yes.
Q. About how big was it?
A .  It would hold about 12 or 14 horses.
Q .  About how big, how long and how wide?
A .  It was built double, so the horses would meet in 

20 the centre, with an alleyway through it, and each side 
was about 30 feet long.

Q .  How much did it cost?
A .  I don’t know.
Q .  A  hundred dollars?
A . Lumber was cheaper then.
Q .  Did it cost a hundred dollars?
A .  A  little more, I guess.
Q .  Y ou speak of having been tenant of the 58-acre 

farm under the Parsons ; did not your lease include the 
30 property now in question across the road?

Objected to.
Objection overruled. Exception.

By the Court ;
Q .  Did your lease include the 13 acres?
A .  Yes.

By Judge Collins :
Q .  How old a man are you, Mr. Brady ?
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A .  Seventy-seven.
Q .  What year was your son Charles born in?
A f I think 1858.
Q .  How many children have you ?
A .  I have only seven le ft; I had thirteen.
Q .  What are the ages of them?
A .  Sir?
Q .  Who is the oldest?
A .  Terence.

The Court— It seems to me that you are going io  
a good way.

Judge Collins— Your Honor overrules my 
question ?

The Court— Yes.
Plaintiff excepts.

Re-direct examination by Mr. Cutter:
Q .  You have said that you once had a lease from Par-

sons?
A .  Yes. 20

Q .  Is that the paper, is that the lease that you had 
from him ?

A .  Yes.

Mr. Cutter— I offer a lease dated the 26th day 
of March, 1877, made by Jabez R. Parsons and 
Charles H. Parsons to Michael Brady for the 
term of three years from the 1st day of April, 
1877.

Admitted and marked D e f e n d a n t ’ s  E x h i b i t  1 .

Q. The property described in this lease includes the 
J3 acres and the 58 acres? 30

A .  Yes, and the salt meadow.
Q- After this lease expired in April, 1880, who leased 

the premises ?

Judge Collins— Objected to as not re-direct 
testimony, and also as calling for the witness’s 
conclusion of what can be proved by better evi-
dence.
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The Court— It seems to me that is the very 
question I excluded a while ago.

Mr. Cutter— If he knows that there was a 
'lease made to some one else of his own knowl-
edge.

The Court— He would have to produce the 
lease then. I think I will exclude this.

Q. Did you ever have any other lease, except this 
from the Parsons?

IO A. No, sir. *
Q. Did you, on behalf of your son, obtain a parole 

lease in April, 18 8 0 ?
Judge Collins— Objected to as leading and as 

incompetent.
The Court— I will exclude it.
Defendant excepts.

Q. Have you any knowledge of your own as to the 
making of a parole lease to any one after your written 
lease expired?

20  Judge Collins— Objected to as leading and3as
irrelevant.

Objection sustained.
Defendant excepts.

Q. Did you go to see Mr. J. R. Parsons after the ex-
piration of the written lease

A. After the expiration of the three years’ lease that 
I had?

Q. Yes?
A. Yes; I went to see him after that.

30 Q. Whereabouts ?
A. In the store in New York.
Q. What conversation did you have with them in re-

gard to the property, or the leasing of the property ?
Judge Collins— Objected to as irrelevant. 
The Court— You had better find out whether 

he talked with one or both first.
Q. Which one did you see?
A. I seen both in the store together, and I could not 

say now which I talked with,
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Q. Were they both present?
A. They were both present.

By Judge Collins :
Q. You mean both Parsons during all the time?
A. I presume so; they were in the store and whilst I 

would be talking with one the other might be doing 
business around the store, and before I got through I 
had had talked with both of them.

Q. When was it?
A . It was in March, before the lease had expired.

By Mr. Cutter:
Q- What conversation did you have with them at that 

time, or either of them, in regard to this property?
Judge Collins— Objected to as irrelevant and 

not binding on the present plaintiff.
The Court— I will permit it.
Plaintiff excepts.

Q. The question is what conversation you had at that 
time with the two Parsons, or either of them, in rela-
tion to this property?

A. I wanted to rent it still further, and they would 
not let me have it, because I was in debt for $500  for 
the past, and not being able to pay it, and I proposed 
that they rent it to my son, and that he had stock and 
would give them a chattel mortgage for the amount I 
Owed, as well as the (three) years’ rent that was to 
come, and they accepted that proposition.

Judge Collins— I ask that that last statement 
be stricken out, that they accepted the proposi-
tion.

The Court— Motion granted as to what was 
said.

-• What reply did they make?
A. They said they would take it, and there was a 

chattel mortgage made out.
The Court— Never mind that.



4 6  CO U RT OF ERRORS AN D  A PPE A LS.

Q. They said they would take it?
A. Yes.
Q. What did they say about leasing it to your son, if 

anything ?
A. They accepted that.

Judge Collins— I move to strike that out. 
Motion granted.
The Court— The question is simply what they 

said; he said they would take it; we will decide 
io whether that is an acceptance or not.

Q. Did you state which son?
A. Charles.
Q. Do you know whether or not Charles had posses-

sion of the premises after the expiration of the written 
lease ?

A. Yes, he had.
Mr. Cutter— I show the witness the letter 

which has been produced before,̂  directed to his 
son Charles.

20 The Court— I still think that it is irrelevant; I
exclude it.

Mr. Cutter— It seemed to me to corroborate 
the witness as to showing who the tenant was. 

Defendant excepts.
Said paper marked Exhibit D 2 for identifi-

cation.

Re-cross examination by Judge Collins:
Q. This arrangement, whatever it was you said you 

,-0 made in behalf of Charles, extended to the whole prop-
erty that was in the lease ?

A. Yes.
Q. Now, you say Charles took possession of these 

lots; you mean of the whole property, don’t you?
"A. Yes.

Q. While it was your homestead?
A. Yes.
Q. You continued to live there?



Q�
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A. Yes.
Q. Have you got any christening certificate?
A. I did have, but I don’t know that I have now.
Q. Have you got any entry in the family Bible?
A. Yes.
Q. Where is the Bible ? ,
A. It is at home, but I don’t know whether there is 

any entry in it; we had an entry in another that wasn’t 
a Bible.

io Q. I misunderstand you—
A. I had an entry of it, but not in the family Bible.
Q. What did you enter it in, the almanac?
A. It was a certificate of baptism, a certificate to that 

effect.
Q. Have you got that?
A. No, sir; I lost it.
Q. What became of it?
A. I could not tell you.
Q. Charlie was not your first son?

20 A. No, sir.
Q. Who was your first son ?
A. Terence.
Q. What year was he born in ?

Objected to.
The Court— I think I can see the drift of it; I 

think I will permit it.
Q. What year was Terence born in?
A. I think Terence was born in 1 8 5 7 .
Q. And he is your oldest son?

20 A . Yes.
Q. And you think your wife had another one in a 

year?
A. Yes; she had thirteen in twelve years.
Q. You do not believe in race suicide, do you?
A. No, sir.
Q. Terence, you think, was born in 18 5 7? w ât 

month ?
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A. It was in the fall, right after the panic, about the 
time that Buchanan was elected.

Q. I don’t think Buchanan was elected in 1 8 5 7 ?
A. He was elected in 18 5 6 , wasn’t he?
Q. Yes,
A. It was the fall after that Terence was born, in 

l&57; I was then on the Lebanon Valley Railroad.
Q. How do you connect Buchanan’s election with the 

panic, you think the panic was due to Buchanan’s elec-
tion when was Terence born, at the time of Buchan- 10 
an’s election or not? ,

A. After it.
Q. You think he was born in 1 8 5 7 ?
A. I think so; in the fall.
Q. Was he your oldest child?
A. No, sir.
Q. Who,was the oldest child?
A. A daughter.
Q. What is her name?
A. Rose Ann. 20
Q. When was she born?
A. If you tell me when the canal was built I will tell 

you— it was a year before Terence, just before.
Q• Rose Ann was born a year before Terence ?
A. About a year.
Q• And Rose Ann was the first child ?
A. Yes.
Q• Then came Terence?
A. Yes.
Q. In the fall, you think, of 1 8 5 7 ? 30

A. Something about that.
Q- Where was he born ?
A. On the Lebanon Valley Railroad.
Q- And you fix the year by—
A. By where I was working.
Q- And how do you fix the time you were working- 

there? s

A. It was while I was working there.
7 BRA
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Q. How do you fix it ?
A. I commenced there in 1 8 5 6 . and I finished that 

year, and we had a panic then and I got no money for 
four months and never got it since, either. We worked 
four months without any money of the head contractor 
that built the work for what is now the Reading Rail-
road Company; it was then the Lebanon Valley Com-
pany; the company owed him $19 0 ,0 0 0 ; that is the 
year, and that is the time.

10  Q. You do not know what month, only in the fall?
A. Yes, sir.
Q. When did Charlie come; was he the next one ?
A. Yes.

20

30

Q. Charlie was the third one?
A. Yes.
Q. That you are sure of? ' • 1

A. Yes.
Q. Wasn’t there a child between Terry and Charlie? 
A. No, sir.
Q. No daughter?
A. No, sir.
Q. When did Charlie come?
A. In 18 5 8 .
Q. What year and what month ?
A. It was in the winter of 18 5 8 .
Q. Just about a year, then, after Terry?
A. Yes.
Q. What other children after that?
A. Michael.
Q. What year was he born ?
A. In 18 6 8 .
Q. You skipped all the way from 18 58  to 18 6 8 ?
A. No; I guess not; I must tell you that I had one 

before Michael, Bridget.
Q. When was Bridget born?
A. In i 860 .
Q. Now then, Michael was the next one?
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Q. No; Michael?
A. No; Mary.
Q. Mary came next to Bridget ?
A. Yes. *
Q. When was she born ?
A. She was born the time they were building the 

branch road into Jersey City from the Central; that was 
during the war.

Q. And then the next one? ? ?
A. Michael then came, I think, in 18 6 8 . 10
Q. And the next one?
A. Thom as.
Q. When?
A. I think T h om as w as born in 1869  or 18 7 0 .
Q• The next one?
A. I am through now. The rest all dead that I have 

not mentioned.
Q. Well, I want those that are dead, too; I want to 

see where they came in ?
A. I have not got a list, a record of them, as I have 20

of those that lived; I cannot give it to you exactly as it 
was.

Q. Who was the last one of all ?
A. Thom as.

Q' And he was born in what year?
A - He was born on the Boston, Hartford & New 

Raven road, in Connecticut; I think that railroad was 
built in 1858  and 18 5 9 .

Q. Where is that family record you have spoken of—  
tne baptismal record ?

A. I do not think it is in existence any more.
Q• Why did you destroy it?
A. I did not destroy it wilfully; it might be destroyed 

iroug neglect; I moved very often, as you can see 
1 om my record now.

Y ° U and a11 your living children were living to- 

and 1881 ?thC h°meStead on this 58-acre tract in 1880
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A. All except Terence.
Q. Terence had gone away— the oldest child?
A. Yes.
Q. And your wife was living?
A. Yes, sir.
Q. And keeping house there as one of the family?
A. Yes, sir.

By Mr. Cutter:
i-o Q. At the conversation in New York in regard to 

leasing the place to your son Charles, did they say how 
long they would lease it for ?

Judge Collins— Objected to; there is a conver-
sation that occurred; we are entitled to have the 
conversation.

The Court— You, may ask him whether any-
thing was said about the time that Charles was 
to have it for, but you must exhaust the witness 
this time.

20 Q. Was anything said at that conversation in New 
York as to the time that Charles was to have the place 
for?

A. For a year.
Q. And where did Charles live during the year from 

April, 1880 , to April, 188 1 ?
A. He lived with me.

Charles A. Brady, a witness called on behalf of de-
fendant, being duly sworn, testified as follows:

Direct examination by Mr. Cutter:
Q. Where do you live?
A. In Carteret.
Q. And what is your business?
A . Running an ice route there— serving ice.
Q. Do you live in the same house with your father? 
A. No, sir.
Q. You are married and have a house of your own?
A. Yes. sir.



COURT O F ERRORS AN D  A PPE A L S. 53

Q. What is your age?
A. Thirty-four— thirty-six.
Q. Now, are you sure about your age?
A. Yes, 36  the 7th of September.
Q. Do you recollect in the year 1880  about the 13 

acres and 58 acres that have been spoken of being leased ?
A. Yes.
Q. By whom?
A. I leased it.'

The Court— You will have to give us the con- ro 
versation especially now, Mr. Cutter.

Judge Collins— I think I ought not to be put in 
the position of having to make these objections.

The Court— I have ruled upon that twice now, 
and perhaps three times; you may ask him what 
conversation he had, if any, with the owners.

Mr. Cutter— I will state that I wish to prove 
not that he had a conversation himself, but that 
he leased the property through his father.

The Court— His father has told about that. ao 
Q. You are acquainted with the 13 -acre lot that has 

been mentioned ?
A. Yes.
Q. Who had possession of it from April, 1880 , to 

April, 1881 ?
A. I had.
Q. And what was done with it, do you know, in April 

18 8 1?

A. In April, 18 8 1 , my father took possession of it.
Q- Your father took possession? 30
A. Yes, sir.
-• What did he do— what do you mean by taking 

possession of it?
A. Well, he fenced it up and farmed it and raised 

crops on it.

Q. Do you know who has had possession of it since 
April, 1881 ?
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A. Yes; my father has always had possession since 
then.

Q. Have you been residing all the time at Carteret? 
A. Not all the time; outside of five or six years, I 

was always there; may be seven years.
Q .  Where did you live during the five or six years? 
A. I lived in Bayonne a while; I lived in Montana 

and in New York State.
Q. How long did you live in Montana ? 

ip  A. One year.
Q. Did you ever visit your father when you lived in 

New York or Bayonne?
A. Yes; I came home Sfindays.
Q. Did you know during the time that has been men-

tioned of any one else being in possession since April, 
1881 ?

A. No.
Q. (Witness shown paper marked Exhibit D-2 for 

Identihcaton) Do you know what paper that is?
20 Judge Collinsi— Its contents show for them-

selves; I object to the question.
The Court— Y e s; you may ask him if he ever 

received that letter, or anything of that kind, if 
you want to get it on the record.

Q. Did you not receive that letter?
A. Yes.
Q. Who from?
A. From Mr. Parsons.
Q. Where did you receive it?

30 A. I got it in Rahway post-office.

By Judge Collins:
Q. You received it by mail, you mean ?
A. Yes, sir; I received it by mail.

Mr. Cutter— I wish to offer the letter.
The Court— I adhere to my ruling as to the 

.admissibility of the letter; I exclude it. 
Defendant excepts.
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across the street differ after April ist, 188 0 , from what 
it did before April ist, 1 8 8 0 ?

A. Where did it differ?
Q. You say your father had it before and you had it 

afterwards ?
A . Yes.
Q. What difference was there in the way in which 

it was worked or run ?
A. He had it before me and I had it after him.

10  Q. So you said. Now, I want to know what differ-
ence there was in the way it was worked ?

A. Nothing, only that I paid rent for it and I had 
control of it ; before that he had the control; I worked 
for him.

Q. Your father was the husbandman, wasn’t he, that 
farmed the whole thing before April ist, 18 8 0 ?

A. Yes.
Q. And he continued to be such after April ist, 1880, 

didn’t he?
20 A. Yes, he continued so.

Q. And he took the crops, didn’t he?
A. Yes, he took in the crops.
Q. And sold it ?
A. No, we used the crop there; I had stock and it was 

more than I could do to raise crop enough to feed the 
stock; there was very little, if anything, that we ever 
sold, if you please.

Q. You used it up?
A. Yes.

30 Q. The family lived on the place after April ist, 1880, 
exactly as they had done before, didn’t they ?

A. Yes, the*family lived on the place.
Q. No difference at all?
A. No.
Q. You had some stock there?
A. Yes.
Q. You had the stock there before April ist, 1880, 

didn’t you ?
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A. Yes; I had the stock before that.
Q. And there was no difference in regard to that be-

fore April ist, 1880, and after April 1 st, 18 8 0 ?
A. No, sir.
Q. As to the stock being kept there and reared on the 

place?
A. No, the stock was on the place.
Q. Isn t it a fact that you had stock— horses or cattle 
in your name because your father was in debt and 

could not hold things in his own name? ^
A. Those horses I had I bought from my brother.
Q. Terence?
A. Yes.
Q. Hadn’t Terence held them for his father?

Mr. Voorhees— I object to that; I do not see 
what that has got to do with this.

The Court— I rather think it is permissible on 
cross-examination. I will allow it.

Defendants except.
: A. Well, I cannot say whether he did or not. 2o

Q. Wasn’t it really your father’s stock in Terence’s 
name?

A. Well, that might be.
Q. You didn’t give Terence any money for it?
A. I gave Terence a note for the stock.
Q. You gave Terence a note?
A. Yes. :
Q- And never paid the note?

The Court You are going a good ways now. 
Judge Collins I shall contend this is a pure 30 

pretence to bring forward the son instead of the 
father, to get rid of the father.

A. No, sir.
Q- Your father was badly in debt at that time, wasn’t 

he?

A. He was in debt.
Q' had been a railroad contractor and had become 

^successful during the panic times and never got over 
isn’t that the fact ?

8 BRA
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A. I guess that is right.
Q. How many were there in the family at that time; 

Terence had gone out, there was your father and your 
mother and how many children ?

A. Three sisters and two brothers.
Q. Including yourself?
A. Yes.
Q. You are one of the two ?
A. Y e s; there were six ; there were Thomas and 

io  Michael— three boys.
Q. And three sisters?
A. Yes, three sisters.
Q. And you all made the household there ?
A. Yes, sir.

Re-direct examination by Mr. Cutter:
Q. When were you married?
A. In 18 9 4 .

By the Court:
Q. Ten years ago?

20 A. Ten years ago.

By Mr. Cutter:
Q. How old were you when you were married?
A. Thirty-six.

By the Court:
Q. When you were married?
A. Yes.

By Mr. Cutter:
Q. Didn’t you say that your age at the present time 

wa,s thirty-six? 
o0 A. Yes.

Q. What do you mean by that?
A. At the present time, thirty-six.
Q.. Yes?
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Q. How did you come to say 3 4 ?
A. I made a mistake.
Q. How did you come to give your age as two years 

younger than it is ; how did you come to correct your-
self, to add two years?

A. I just made a mistake; I just said it that way, 
that I did not think right of what I was saying.

Q. How did you come to do it?
A. Well, I just came to do it by saying that.

tb Q. Isn’t it 4 4— haven’t you always considered your-
self all along in the past an age which now would make 
you 4 4 ; isn’t it a fact that somebody has corrected you 
lately and told you that you were two years older?

A. I considered my age as being born in 1858  as 
long as I can remember; that is the year I was born.

Q. You cannot explain how you come to give it as 
4 4 , supposing you mean to say 4 4 , you cannot explain 
that ?

A. Nothing, only that I just made a mistake.

20 Thomas F. Zettlemoyer, a witness called on behalf 
of the defendant, being duly sworn, testified as follows:

Direct examination, by Mr. Cutter:
Q. Where do you reside ?
A. Sewaren, New Jersey.
Q. What is your occupation?
A. Agent for the Central Railroad Company.
Q. Ticket agent?
A. Freight agent.
Q. Are you acquainted with Mr. Michael Brady ?

30 A. I am.
Q. How long have you known him ?
A. Since 18 8 2 .
Q. Where were you living then?
A. Carteret.
Q. Did you board with Mr. Brady?
A. No; adjoining his place there.
Q. Are you acquainted with the property that lias 

been spoken of containing 58  acres ?
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A. Yes, sir.
Q. And a lot across the street?
A. Yes, sir.
Q. Who was in possession of the lot across the street 

in 1882 when you lived over there?
A. Mr. Brady, Michael Brady.
Q'. How long did you live there?
A< I was there six years.
Q. How far is Sewaren from Carteret?
A. About three miles. IO
Q. D'id you ever visit Mr. Brady after you moved to 

Sewaren ?
A. I was down there a number of times and saw Mr. 

Brady, yes, sir.
Q. And did you notice who was in possession of the 

field of the 13  acres?
A. I noticed that he was living there yet and was cul-

tivating the lot.
No cross-examination.

Judge Collins— We do not intend to dispute 
that Mr. Brady has been in possession of these 20 
premises farming the lot.

The Court—-The only question is whether it is 
adverse or not.

Mr. Cutter If your Honor please, I wish to 
offer in evidence record of a deed from J. R. 
Parsons and wife to Edward Kenna, dated the 
29th day of November, 1880 , and recorded in 
Book 185  of Deeds, Middlesex county, page 40 9 , 
describing the property the same as it is in the 
ie a s e . 3Q

Admitted and marked Defendant’s Exhibit 3 .
Judge Collins Not all of it. It does not in-

clude the 13  acres. It conveys the 58 acres; that 
is what they want; we will concede that.

Mr. Cutter Also- the deed made by Edward 
Kenna to George W. Brown, dated the 2 6th day 
of April, 18 8 1 , and recorded in the same book of
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deeds, at page 4 1 3 , conveying the same property 
as the other deed.

Admitted and marked Defendant's Exhibit 4.
Mr. Voorhees— In the light of those deeds, I 

would again offer the paper marked D 2  for iden-
tification.

Judge Collins— I object to it as irrelevant.
The Court— I do not see that the situation is 

altered; I will exclude it.
10  Defendants except.

Mr. Voorhees— I understand that Judge Col-
lins is not going to dispute the sufficiency of the 
possession and working of this place by Mr. 
Michael Brady ?

The Court— He disputes the sufficiency of it; 
he says he won’t dispute the fact that he culti-
vated it and was in possession.

Judge Collins— I shall not call any witnesses 
on that subject.

20 The Court— He narrows the question to
whether it was adverse or not— whether it was 
under claim of title.

The Court— I understand that you admit that 
it was open and notorious.

Judge Collins— Yes, open and notorious; we 
shall undertake to prove, when the rebuttal 
comes, the arrangement under which he was 
there.

Mr. Cutter— I wish to offer a deed made by
30 George W. Brown and wife to Terence J. Brady,

dated the 29th of October, 1 8 8 1 , and recorded in 
Book 18 7  of Deeds for Middlesex county, page 
4 5 8 , conveying the farm of 58 acres and one or 
two pieces of salt meadow, but not the 13  acres. ;

Admitted and marked Defendant's Exhibit 5- 
Defendant rests.
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IN REBUTTAI,.

Jabez R. Parsons recalled.
Direct examination by Judge Collins:
Q. Now, Mr. Parsons, .you have heard Mr. Michael 

Brady’s testimony here this morning- ?
A. Yes.

Q. He says that in March, 1880 , as his lease was 
about to expire, that you made an arrangement with him 
in your store, with your brother, to rent the property, '° 
the 58 acres and the other piece, to Charles; is that true ? '

A. No, sir; it is not.
Q. What was the condition of affairs during the year 

after the lease expired; what was Mr. Michael Brady’s 
position there from 1880  to 18 8 1 ?

He was a tenant by word; he did not have any* 
lease, as far as I can remember.

Q. You made no new lease?
A. Made no new lease; no.
Q. He held over? 20

A. He held over; yes.
Q. Did you ever say to Michael Brady that— he fixes 

the time as somewhere in the summer of 1880, I think—  
that if he would show people over the main property 
where he was living and not point out the tract across 
the road, or say that you and your brother owned that, 
that he could have that for his trouble, or anything- to 
that effect?

A. No, sir; never.
Q• Under what arrangement with Michael Brady did 3° 

e remain on these lots across the road after you sold 
the main property ?

A. Mr. Brady agreed for the present, for the time 
being, to pay the taxes on those 13  acres, and have the 
use of them until he was notified by us.

Q- Did you ever make any other arrangement than 
that with him ?

A. Never,
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Cross-examination, by Mr. Voorhees *
Q. I understood you to say that you never leased the 

premises to Charles ?
A. No, sir.
Q. Have you ever seen that paper which I show you, 

Exhibit D -2 for Identification?
A. Yes,
Q. Did you write it? - 
A. Yes.

io  Q. Do you know your brother’s signature?
'A .  Yes.

Q. You sent it to Charles Brady?
A. Yes; I presume we did.
Q. Is that your brother’s signature?
A. I think it is.
Q. And that is yours ?

' A. Yes.

By Judge Collins:
Q'. And the body of the letter is yours ?

20 A. The body of the letter is mine.

By Mr. Voorhees:
Q. Why did you write this letter to Mr. Charles 

Brady?
A. Because he was a surety on the lease.
Q. Was the lease in writing?
A. No; the continuing of the lease was'not in writ-

ing, but he was security on one of the leases.
Q. On one of the leases?
A . Yes.

30 Q. Which one ?
A. I could not tell you which one.
Q. How many leases were there?
A . I do not know as there were but one; there might 

have been tw o; I don’t know.
Q. Is that the lease?
A. I think it is.
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Q. Is he a surety on that lease ?
A .  N o, s ir; he is not.

Q. Then, it w as not because he w as a surety on the 
lease m arked D efenda nt’s  E x h ib it 1, w as it?

A .  P robably  not.

Q. W h at lease w as he surety on ?

A .  Perhaps a later lease than that, or a form er one; 
I don’t know  which.

Q. A  form er one ?
A .  Y es.

Q. W as there a form er lease?
A .  I don’t know .

Q. Y o u  don’t kn ow ?

A . I don t think there w a s; I don’t know  w hether 
there w as a later lease or not.

Q. A n d  you  don t know  w hether there w as a later 
lease ?

A . N o ; I  don’t remember.

Q, Y o u  do not say  there w as no later lease?
A . No.

Q. A n d  you do not say if  there w as a later lease 
whether it w as in w ritin g, or whether it w as a verbal 
lease ?

A - ^  there w as any later lease it w as a verbal lease.
Q- A n d  you  think Charles w as a  surety on a verbal 

lease?

A . N o ; I do not— well, perhaps he m ight have been, 
too, but I am not sure about that.

1 0

Re-direct exam ination, by Judge C o llin s :

Q. W hen you  say  a surety on a lease, do you mean 30 
that, or surety for the rent?

A . Surety fo r the rent.
Q• Back rent?

A . Y e s ;  the back rent.

Q. W h at w as it that he arranged to g iv e  as surety 
00 you recall ?

A . A  horse; a stallion.

9  BRA
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Q. D id  you  get possession o f it ?
A .  N o ; w e left it on the farjn ; w e never took pos-

session o f it.
Q. It died, didn’t it?
A .  I think so.
Q. I fo rgo t one th in g ; did you  have a talk  with 

M ichael B rad y  some tim e after 1881 w ith  regard to 

taxes ?
A .  Y es.

io  Q. W hether he w as keeping them up or not?

A .  Y es.
Q. W h a t w as it?
A .  I think it w as about the tim e I w ent dow n there 

and got the horse and co w ; I had a talk  w ith  Mr. 
M ichael B rad y  about the 13 acres, and I agreed to let 
him  have it i f  he w ould  p ay up the taxes fo r  the time 
being— fo r the present, until further notice.

Q. Y o u  have told us about that, but I mean later, 
w hen you  spoke to  h im ; I refer to a  later conversation,

20 w hich you  inquired o f him  as to w hether has w as keep-

in g  them up or not?
A .  Y e s ; that w as at the same tim e; I asked him if  he 

had paid the ta x e s ; he said he had and w as p ayin g  them.
Q. W h en  w as the first arrangem ent m ade w ith him 

that he could stay on those 13 acres on the paym ent of 

taxes ?
A .  S h o rtly  a fter w e sold the farm .Q. N o w  then, w hen w as it th at you  w ent down there

later ?
3°  A .  In 1886 and 1887.

Q. A n d  w hat then w as said between you  and him ,
A .  H e  w a s to continue to' have the use o f the 13 

acres fo r the taxes.
Q. W h at, if  anything, did you  say about the taxes 

since 1881 ?
A .  I t  included all the taxes.
Q. Y es,, but did yo u  ask him  an yth in g about whether 

he paid them  or not?
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A . I  asked him i f  he had paid the tax es; I did not 
specify the years, and he said he had and w as paying' 
them, m eaning he had paid part and w as p ayin g  the 
rest; that is the w ay  I took it.

Q. I show  you  a little m em orandum  that m ay refresh 
your m em ory— som e pencil credits on i t ; does that re-
fresh your m em ory as to  the dates ?

A .  Y es.

Q. W h at happened on the dates nam ed ?

A .  I went dow n to see him at his place to collect some i q  
ot the back rents, and he did not have any m oney, he 
said, and he w ould g iv e  me a cow  or a horse, and f  w as 
livm g quite near by then and I took the cow  and took 
the horse and took them home, or had them sent to  me.

Q. A t  a certain price?
A .  Y es.

Q. What was the date ?
A . T h e  date w as in 1886; that is all the date there is ' 

down here, but I know  it w as in the sp ring or early 
summer.

2 0
Q. Y o u  put it dow n y o u rse lf at the tim e?

A . N o, not exactly  at the time, but later, those m em o-
randums in pencil w ere put down.

Q. In 1886 he g av e  you a cow  at w hat price?

A \ In 1886 a cow  at $50, and in 1886 a horse at $200, 
and in 1887 a cow  at $50.

Q. That was on the old rent ?
A . That was on the back rent, yes, sir.

Re-cross exam ination b y  M r. V o o rh e e s :

Q. W as there any paper executed bet weed you and ~0 
Mr. B rad y concerning these back rents ?

A . N o, sir.

Judge C ollins— W hich  M r. B rad y  do you 
mean, M ichael?

Q. A n y  o f the B rad ys?
A . N o, sir.

Q. N o  paper?
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A .  E xcep t the chattel m ortgage w hich I have spoken 
of.

Q. H av e  you  got that chattel m ortgage ?
A .  N o.
Q. H a s  you r brother got it ?
A .  I don’t k n o w .'

Q. H ave you looked for it ?
A .  N o.
Q. H av e  you given  it to your counsel? 

i o  A .  I think so.
Q. T h e y  have it?
A .  Y e s . *

B y  Ju dge C o llin s :
Q. W h at w as it ?

O bjected  to.
T h e  C ourt— H e m ay explain  the w itness’s tes-

tim ony.
A .  It w as a bill o f  sale.
Q. ( S h o w in g  paper) Is that it ?

20 A .  Y es, s i r ; that is it.

B y  M r. V o o rh ee s:
Q. T h is, as I understand you, w as given  to you and 

you r brother; w hat is your nam e?

A .  M y  nam e is Jabez R.
Q. G iven to you and your brother Charles ?
A .  Y es.
Q. A s  collateral security ?
A .  Y es.

30 Q • F o r  the paym ent o f the rents w hich had already
been accrued?

A .  A n d  to accrue also.
Q. O f  the current year?

A .  Y es.
Q. A n d  it is g iven  by Charles B rad y?
A .  Y es. -
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Q. A n d  under that paper you  went and took the horse 
and cow  ; did you do that ?

A .  I  did not.

Q. H as an yth in g  been paid on that bill o f  sale ?
A .  N o, sir.

Q. N o th in g  at all ?
A .  N o, sir.

Q. N ever received an yth in g on account o f it?

I do not think SO' unless it is on the statement that 
we had' here.

Q. Is there any statem ent on here; have you got a 
statement o f  w hat w as on there— you got a cow , didn’t 
you? . ' - - . ;  ̂ .

A .  I g o t a cow  and a horse.

Q. O n account o f that indebtedness ?
A .  N o.

Q. N ot on account o f that indebtedness ?

A . N o, on accounut o f  that statem ent righ t there.
Q. O n account o f  the same indebtedness that that bill 

of sale w as g iven  for ? 30
A . Y es.

%  Judge Collins :

Q. A n d  those three papers before you are you r state-
ments o f the transaction ?

A . Y es.

Q• W ith  M r. B ra d y ?
A . Y es  ; sure.

Q- A n d  the on ly statem ents you had ; you kept no 
books ?

A- W ell, m y brother kept books and those w ere 30 
drawn from  it ; those statem ents w ere on our books ?

Q. These are in his handwritine?
A . Y es, in m y brother’s handw riting.

Q- A nd they show  the transaction as it w as ?
A . Y es. -

Q- H e can tell us about that ?
A . Y es.
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Charles H . Parsons, a w itness called on behalf of 
plaintiffs, bein g duly sw orn, testified as fo llo w s :

D irect exam ination by Judge Collins :

Q. M r. Parsons, you  are the Charles H . Parsons re-
ferred to?

A .  I am.

Q. T h is b ill.o f sale, dated the 7th o f M ay, 1880, given 
by Charles B rad y  to you for the bay stallion know n as 
“ V u lca n ,”  foaled in 1874 by P eck ’s Idol, dam, Kate 

10 A bdallah , at present on farm  o f the parties o f the second 
part, w h at was* that given  to you for, for about $800?

A .  It w as g iven  as security for a debt.
Q. W h a t debt?

A .  A  debt that he ow ed fo r  rent o f farm .
Q. T h a t w h o  ow ed ?
A .  T h a t w e owned.
Q. W h o  ow ed it ?
A .  M r. M ichael B rady.

- Q. H av e  you m ade out statements o f the w ay  the 
20 account stood?

A .  I have.

Q. Y o u  have not g o t you r boooks here?
A .  N o, sir.

Q. W h at did that $800 include?
A .  It  w as ren t; whether it included any property or 

not, I cannot remember.
Q. I w an t to know  w hether it w as only fo r back rents 

or included som e future re n ts; you cannot remember ?

A .  N o, I cannot remember.
30 Q. R efresh in g  you r m em ory from  this that you made 

yourself, w ill you show  us how  the account stood?
M r. Voorhees.— I object to th at; he says he 

can’t remember.
T h e  C ourt— I think perhaps it ought to appear 

that he m ade these out about that tim e; I will 

perm it him to refer to  them.
Q. T h e  first one I show  you  dated June 14th, 1878; 

when w as that m ade out ?
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A .  T h a t w as m ade out at that time.
Q. W h a t did that show  ?
A .  T h a t showed the state o f the account.

Q. It show ed the state o f  the account between you 
then?

A . It did.

Q'. A n d  this one o f Decem ber 19th, 1879, showed a 
condition o f affairs, then, w ithout the lead pencil ?

A .  Y es, that w as the prior one; yes, that showed it at 
that time. „

Q. T h a t show s it dow n to  D ecem ber 19th, 1879?
A .  Y es.

Q'. W ith ou t regard  to the pencil ?
A . Y e s ;  the pencil is not in m y w ritin g.
Q. A n d  w as there any change after that up to M ay 

7th, 1880?

A . T h a t I could not say w ithout I had some papers 
before m e; I don’t know .

Q. A n d  the last one is in 1881, isn’t it?
A . T h e last one here is in 1881. ^

Q. N ow , M r. Parsons, did you, in M arch, 1880, or 
at any other time, m ake any arrangem ent w ith  M ichael 
Brady at your store or at any other place, to rent his son, 
Charles A . B rad y, the farm  and the tract o f land op-
posite for the year after this lease that B rad y  w as then 
under should expire?

A . N o.

Q. D id  you ever m ake any arrangem ent directly or 
indirectly w ith  Charles B rad y  to  be your tenant ?

A . N ever. .30

Q• D id  you ever hear o f  any arrangem ent between 
your brother, Jabez R. Parsons, and M ichael B rad y  
made as he claim s in the sum m er o f 1880 or at any other 
time to let him have the property now  in suit in con-
sideration o f his sh ow in g  people w h o  came out there 
with a view  to buy the other property, the 58 a cre s; did 
you ever hear o f any such th in g?

A . N ever.
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Q. E ith er from  you r brother or from  M r. B rad y  ?

A .  N o.
Q. D id  you ever authorize an y such arrangem ent to 

be m ade ?
A .  N ever did.
Q. E ith er from  you r brother or from  M r. B rad y  ?

A. N o.
Q. D id  you ever authorize any such arrangem ent to 

be m ade?

i o  A .  N ever did.
Q. H o w  did you sell the property?
A .  H o w  did w e sell it?
Q. Y es, the farm  that you  sold ; I m ean to say through 

w hom  w as it sold?
O bjected  to. O bjection  sustained.

Q. N ow , M r. Parsons, tell us how  M r. M ichael Brady 
cam e to rem ain in possession o f the tract o f land now in 
controversy a fter you  had sold the m ain farm , and on 

w hat term s?
20 A .  H e  rem ained there w ith the understanding that he 

w as to  have the use o f it.
M r. V oorh ees— W a s this the conversation had 

between B rad y  and the w itness ?
T h e  C ourt— Y o u  had better show  how he 

know s about the arrangem ent. Strike out the 
an sw er; if  the objection had been interposed 

sooner I w ould  have stopped him.
Q. D id  you  m ake the arrangem ent w ith  Michael 

B rad y  you rself ?
30 A .  I did not.

Q. D id  you  kn ow  o f it from  him  in any w ay  ?

A .  N ot from  M r. B rad y.
Q. T h en  you  cannot tell us an ythin g except w hat you 

have heard from  you r brother Jabez ?

A .  T h a t is it.
Q. D id  you ever know  or hear from  any one up to the 

tim e you  sold the propérty to  M r. D obbins that Michael 
B rad y  claim ed to  ow n that property ?
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A .  I never did.
Q. Did you have any talk with Michael yourself after 

1881 your brother seems to have gone there and got a 
cow? —

A . I don’t think I did.
Q. You had no talk with him, you say?
A .  No, sir.
Q. Did your brother report to you any arrangement 

that he had made with Michael Brady for remaining in 
the place, and on what terms ? IO

Objected to. Objection sustained. Plaintiff 
excepts.

Cross-examination, by Mr. Voorhees :
Q. You have books, haven’t you, Mr. Parsons?
A . Yes.
Q. And they are in existence now ?
A . They are not.
Q. They are not in existence now ?
A . No, sir ; about ten years ago I  destroyed or sold all 

my old books. s
Q. Those statements were taken from your books ?
A . Yes, sir ; at that time.
Q. By you?
A . By me.
Q- You say that you never rented the farm to Charles 

Brady ? 1 - ' _
A . I never did.
Q. Nor your brother either ?
A . To my knowledge, no.
Q • I show you a paper marked E x h ib it D  2 for iden- 30 

tification, and ask you whether your signature is ap-
pended to it?

A . That is my signature, yes, sir.
Q- Do you know your brother’s signaïure ?
A . Yes.
Q• Is that it ?
A . Yes, that is it.

IO  BRA
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Q: T h a t w as signed by you  ?

A .  Y e s , sir.
Q. H o w  did you  com e to w rite  that letter ?

A .  I don’t k n o w ; w ho is it to?

Q. M r. Charles B rad y  ?
A .  M r. Charles B rad y  w as surety on the lease at the 

time.
Q. W h a t lease do you refer to ?
A .  T h e  continuation o f the lease to  M ichael Brady. 

TO Q. Y o u  say the continuation o f the lease to Michael 

B rad y  ?
A .  Y es.
Q. A n d  w hat was. it a  continuation o f ?

A .  T h e  previous three years,
Q. W a s that a w ritten  lease?
A . T h a t w as a  w ritten lease.
Q .  You say he was surety?
A .  H e  w as su rety; not in w ritin g, but as a verbal 

surety.
20 Q. A  verbal surety ?

A .  Y e s , sir.
Q. O n  the lease?

A .  O n  the lease.

R e-direct exam ination b y  Judge C o llin s :
Q. A n d  w h at did he g iv e  you in security ?

O bjected  to.
T h e  Court— B e tte r 'a sk  him  w hether he gave 

anything.
Q. D id  he g iv e  you  an yth in g?

30 A .  H e  did.
Q. W h a t w as it ?
A .  It w a s a bill o f  sale o f that stallion,
Q. T h a t is the bill o f  sale that has been shown here.

A .' I t  is. H
Q. I show  you  you r copy o f this lease; they have p 

theirs in ; I w ill put yours in ; w h o  w ere the sureties on 

that orig in al lease ?
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A .  Terence B rad y  and Thom as B rady.
Q. Terence and T hom as w ere the sureties on the 

original lease?

A . Y e s ;  so it seems.
Ju dge Collins— I offer our lease in evidence.
A d m itted  and m arked P la in tiff’ s  E x h ib it  7.
Judge C ollins— I offer in evidence the bill o f 

sale and these statements.

B ill o f sale m arked P la in tiff’ s  E x h ib it 8.
T h e three statements referred to, pinned to- IO 

gether and m arked collectively P la in tff’ s  E x h ib it  

9y

Charles E . H eald, a w itness .called on behalf o f plain-
tiff, being duly sw orn, testified as fo llo w s:

Direct exam ination, b y  Ju dge C o llin s :
Q. W ere  you  until recently the president o f the C ar-

teret R ealty  Com pany ?
A . I was.

Q. H ave you  any longer any interest in that com -
pany ? 20

A . N one w hatever.

Q. W hen did it cease?
A , July 8th, 1904.
Q. Sold yo u r stock?
A . Y es, sir.
Q. A t  the time that you  w ere president o f it, when 

the com pany had purchased this property from  M r. 
Dobbins, did you go  to  see M r. M ichael B rad y  at the 
purchase?

A . Y es, sir. 30

Q. State w hat occurred ?
A . I met M r. B ra d y  on the W ood b rid ge road, told 

him that I had purchased the P arson s’ tract up near his 
place, and he said, “ T h at land is m ine.”  I said, “ H o w  
is it yours, M r. B ra d y ? ” “ W e ll,”  he said, “ Parsons 
gave it to m e.”  I said, “ H o w  did he g iv e  it to y o u ? ”
He said, “ H e told me if  I w ould help to  sell the farm
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that when he sold it he w ould g iv e  me that land for my 
trouble.”  I said, “ D id  you ever get any deed from  P ar-

son s?”  H e said, “ N o .”  I said, “ D id n ’t you  ever have 
any w ritin g  o f any kind to show  that he gav e  you the 
lan d?”  H e  said, “ N o .”  I said, “ H o w  lon g  have you 
been on the land, M r. B rad y  ?” H e  said, “ E v e r  since I 
first hired it from  P arson s.”  I said, “ Y o u  have been 
there all the tim e ever since?”  H e  said, “ I h ave; I am 
g o in g  to  stay there.”  

lo  N o  cross-exam ination.
P la in tiff rests.

M ichael Brady, the defendant, recalled.
D irect exam ination, by-M r. C u tter:
Q. D id  you hear the testim ony o f M r. Jabez Parsons?
A .  Y es.
Q. T h a t you  agreed to pay the taxes on this 13 acres?
A .  Y es.
Q. In consideration o f the use o f the land until called 

fo r?
20 A .  Y es.

Q. State w hether that is so or not ?
T h e C ourt— T h e question now  is whether you 

had such an agreem ent or not.
Q. D id  you have such an agreem ent ?
A .  W e  had n ot; M r. Parsons never m entioned such 

a fact to me since the first day he asked m e to help him 
sell the place.

Q. A t  any tim e when he cam e there did he ask you 

if  you had paid the taxes up?
30 A .  N ever m entioned a w ord about the taxes.

N o  cross-exam ination.
M r. V oorh ees— I renew m y offer o f Exhibit 

D  2  fo r  identification.
Judge Collins— I suppose it is competent evi-

dence as tending to contradict the witness.
Said  paper adm itted in evidence and is as fol-

lo w s : “ N ew  Y o rk , F eb ru ary  12, 1881. Mr.
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Charles B rady, E ast R ah w ay, N . J. W e  have 
sold the fa rm  w hich you rent to M r. G eorge W . 
B row n , and you w ill please pay the rent to him 
from  the is t  o f  Decem ber, 1880, and oblige, J.
R. Parsons, Charles H . P arson s.”

Defendant rests.
Recess.

Afternoon session.
Counsel thereupon summed up.

The Court charged the jury as follows :
Gentlemen o f  the J u r y : T h e  substantial question for 10 

you to decide in this case is whether or not the plaintiff, 
The Carteret R ea lty  Com pany, is entitled to the post 
session o f  this tract o f 13 acres as against the defendant, 
Michael B rad y. O rd in arily  the party w ho has a good  
paper title to property is entitled to  the possession as 

against the w h ole w orld, and the presum ption is that 
the claim o f  the p arty  h avin g  a paper title is righ tfu l.

In this case you start w ith  the fact, SO' far as appears 
fiom the evidence, that the C arteret R ealty  Com pany 
has a good paper title by deed to  this property g o in g  

back to one Charles Parsons, w ho acquired it in 1863, 
and who, together w ith h is devisees, his sons, w ere 
in possession at least until the first day o f  A p ril, 
1881. It m akes no difference in this case whether that 
title was absolutely good  as against som ebody else or 
not. It is proved in this case that it w as good  at least 
np to the is t  o f A p ril, 1881, as against M r. B rady. It 
makes no difference in this case w hat the Carteret R ealty  
Company paid fo r the land, w hether it paid $2,000 or 30 
less. It m akes no difference in this case whether the 
Carteret R ealty  Com pany acquired title d irectly or 
through the m edium  o f  a man nam ed Dobbins, and it 
makes no difference in this case w hether the property is 
worth m ore or less than the C arteret R ealty  C om pany 
paid for it, nor whether it is w orth one cent or m any
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hundreds o f dollars. T h ose questions are entirely out-
side o f the case.

Y o u  start then w ith  the fact that up to the first day of 
A p ril, 1881, at any rate, the Parsons, w hose title now 
belongs to the C arteret R ealty  Com pany, had a good 
title to this property. In order that that title o f the 
C arteret R ea lty  Com pany m ay be overcom e, it is neces-
sary  fo r M r. B rad y  to  prove to> you by the preponder-
ance o f the evidence,— prove to  you r satisfaction,— that 

io that title has in some w a y  ceased to be good  as against 
him, and the claim  that he sets up is that it has ceased 
to  be good  because he has had possession o f the land for 
m ore than tw en ty years last past. It is true that a man 
m ay acquire title to' land by possession for tw en ty years ; 
that possession m ust be actual and exclusive ; it must be 
visib le or notorious ; it m ust be continued or uninter-
rupted, and it m ust be adverse and hostile. N ow , there 
is no question in this case but that M r. B rad y  has had 
the actual and exclusive possession o f the land ; that he 

20 has had the visib le and notorious possession o f  the land, 
and that it has been continued and uninterrupted for 
tw en ty years. T h e  point in dispute, and the question for 
you to  settle, is whether or not that possession w as ad-
verse or h ostile; that is, whether M r. B rad y  had pos-
session o f  the land, cla im in g it as an ow ner ; fo r if he 
had possession as tenant, his possession w as the posses-
sion o f his landlord, and a man does not lose his land 
because he allow s a tenant to  continue on it, no' matter 
how  lon g  the tenant m ay continue, and no matter 
w hether he pays rent or n ot; nor does he lose the right 

30 to his land if  he m erely perm its a m an to' continue in 
possession. In order that he m ay lose his right, the man 
w ho is in possession m ust be there claim ing a right to be 
there a§, the ow ner o f the land. T h a t is w hat the law 
means by sayin g  the possession m ust be adverse or 

hostile.
T h e  question fo r  you  to settle is whether M r. Brady s 

claim  w as. o f  that character or not. I f  he w as there as
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tenant, as he w as between 18 77 .and 1880, that is the 
end o f this case, and you r verdict m ust be in favo r o f the 
plaintiff. I f  he w as there by m ere perm ission or m erely 
upon the condition that he should pay the taxes, that is 
the end o f this case and you r verdict w ould have to be 
in favor o f the plaintiff.

I say it is incum bent upon M r. B rad y  to  prove that 
his possession w as a possession claim ing as owner. T he 
evidence he produces to sa tisfy  you o f that consists first 
of the fact that he erected som e sort o f a building or 10 
buildings upon the land, and, second, the fact that, as he 
says, he has paid the taxes. U ndoubtedly a man who 

elects perm anent buildings upon land such as only an 
owner w ould erect, does evince, to  some extent at least, a 
claim to  ow n the land. T h e  buildings in this case, h ow -
ever, w ere not o f great value. O ne w as a  hay barrack, 
which lasted a few  years and w as allow ed to rot down.
One w as a stable erected upon posts w hich rotted, and 
the stable w as taken down. T h ere  w as a third building 

elected after this dispute begun, but it is obvious that 20 
that m ight have been erected w ith  the purpose o f claim - 
mg a title as against T h e C arteret R ealty  Com pany. So 

I think you  w ill have to confine you r consideration to the 
hay barrack and the first stable. W ere  they such build-

ings as w ould be erected by a  man h avin g  the precarious 
title o f rem aining there as lon g  as he paid the taxes, or 
were they o f such a perm anent character that they in-
dicated that M r. B rad y  w as claim ing the land as ow n er?

S o  also the paym ent o f taxes is a circum stance to  in-
dicate that a man claim s to  ow n the land, but it is no 30 
more than a circum stance, and it m ay be explained. In ' 
this case the p lain tiff insists that it is explained by the 
met that an agreem ent or arrangem ent w as m ade be-
tween these parties a lon g  in 1881, or w henever it w as, 
hy which M r. B rad y  was. to be avow ed to  rem ain there 
upon condition that he paid the taxes. I f  that w as the 
arrangement, then the paym ent o f  taxes w ould  be ve ry  
shght evidence to  induce you  to  believe that he claim ed 
the ownership o f  the property.
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A t  one tim e he w as there under a lease and the pre-
sum ption is that he continued as tenant unless he shows 
that in some w ay  his possession w as changed, and if  he 
continued as tenant then his possession w as not adverse 
and hostile, and, as I say, the p lain tiff w ould be entitled 
to you r verdict. H e  says that the character o f his pos-
session did ch an ge; he says that that lease came to an 
e n d ; that then the property w as leased fo r a year to his 
son, and that after that he w ent in possession claim ing 

io  to  ow n it. N o w , has he satisfied you r minds on that 
subject? I f  not, if  you r minds are left equally balanced, 
if  you  cannot tell w here the truth is on this question of 
adverse possession, then M r. B rad y  has failed to  estab-
lish his claim  by adverse possession, and the paper title 
o f the plain tiff m ust prevail. N ow , I say further, that 
that adverse possession m ust be continued fo r  at least 
tw en ty years, and that becomes o f some im portance in 
this case i f  you  believe the testim ony o f one o f the P ar-
sons that in 1886 or 1887 he had some sort o f a conver- 

20 sation w ith  M r. B rad y  in w hich he insisted upon his 
righ t to the land, and a cow  or horse or som ething of 
that kind w as turned over to  him by w a y  o f partial pay-
ment on account o f the back rent. I f  at that time Mr. 
Parson s w as insisting upon a righ t as landlord, and if 
M r. B rad y  w as recogn izin g  it, then the possession was 
not adverse.

I f  you  find in favor o f the plaintiff, gentlemen, render 

a verdict generally  for the p la in tiff; no am ount o f dam-
ages, I think, need be specified in this action. I f  you 

30 find in fa v o r o f the defendant, render a verdict generally 
in favo r o f  the defendant.

T h e  ju r y  thereupon retired.

Ju dge C ollins— I desire to  except to your Honor’s 
subm itting to the ju ry  under the condition on which you 
did subm it it, the possibility o f  the erection o f the build-
ings bein g an evidence o f  a claim  o f hostile ownership; 
and to  a llo w in g  them to  consider the paym ent o f taxes
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under the circum stances under which you  said they 
might consider them as even slight evidence, that w as 
your H on or’s expression.

V oorhees I w ould like to  have an exception 
wherein you r H on or charged substantially that the only 

evidence o f claim  o f title w as the erection, o f  the hay 
barrack and certain buildings.

The C ourt Y o u  m ay take an exception, tak in g  the 
charge as a whole. W hen you. get the transcript you 
will have to pick out definitely w hat you except to.

The ju r y  brought in a verdict in  fa v o r  o f the plaintiff.

In  Ch a n c e r y  o e  N ew  Je r s e y .

Be tw ee n

Mi c h a e e  Br a d y ,
. Com plainant,

and

Carteret  Re a e t y  Co mpa n y

ET a e .,

> O n  B ill,,& c.

D efendants.

O R D E R  D E N Y I N G  -M O T IO N  F O R  N E W  T R I A L . 20

Upon the return o f  the postea, and o f  the report o f 

Honorable Fran cis J. Sw ayze, one o f the Justices o f the 
Supreme Court, on the issue heretofore ordered by this 
Court, the com plainant h avin g  m oved th a t a  new  .trial 
° f  the issue directed in this cause be granted, and said 
¿notion havin g  been duly argued by W illiard  P . V o o r -

hees, of. counsel w ith  the com plainant, and by Gilbert 
Collins, .o f  counsel w ith  the defendant Carteret

I I  BRA
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R ealty  Com pany, and the Chancellor h avin g  duly con-

sidered the sa m e :
It is on this thirtieth day o f M arch, in the term of 

F ebru ary, nineteen hundred and five, ordered that the 

said m otion be denied w ith  costs.
W . J. M a g i E, C.

F iled  M arch  13th, 1905.

O P I N I O N .

In  C h a n c e r y  or  N e w  Je r se y .
10 W illiard  P . V oorh ees and E phraim  Cutter,- for the 

m otion. G ilbert Collins, opposed.
M a g i E, Ch. W hether a m otion fo r a  new  trial o f an 

issue directed by the court in a cause in w hich relief is 
sought under the provisions o f the quiet title act is to be 
dealt w ith  as are m otions fo r  new  trials o f  issues di-
rected by the court in causes arisin g  under the general 
jurisd iction  o f the court o f  equity is a  question raised 
by counsel m ovin g  fo r a  new  trial. Issues directed 
under the general jurisd iction  o f the C ourt o f Chancery 

20 are said to  be for the inform ation o f the conscience of 
the court. T h e verdict m ay be disregarded, and a  decree 
m ade in opposition to  the verd ict taken thereon. But 
by the act under consideration upon the application of 

any party an issue is required to be directed. I f  such 
application is made, the chancellor can m ake no decree 

except upon the finding returned upon such issue. The 
act further declares that the court shall be bound by 
the result o f  such issue; but that it m ay, for sufficient
reason, order a new  tria l thereof. T h e  issue thus re 

30 quired. to be m ade obviously takes the place o f a tria 
at law  upon a contested title. It m ay be doubted 
w hether the act, i f  it had failed  to1 a fford  any party con 
cerned a rig h t to a trial at law , and to accord to th 
result of-that trial a binding force, w ould  have possesse
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constitutional valid ity. It results, in m y opinion, that 
in dealing- w ith  applications fo r new  trials o f  such issues 
this court should act in accord w ith  the practice in re-
spect to  new  trials o f actions at law  upon contested 
titles. Such has been the apparent trend o f  all our cases 
from the leading case o f  P o w ell v. M ayo, 26 N . J. B q. 
120; s. c., 27 N . J. B q . 44°• See H olm es  v. C hester} 26 
N . / . B q . 79 ; Jersey C ity  v. Lem heck, 3 1  N . J. B q . 233. 
T he issue directed w as in respect to  the right o f pos-
session to  some 13 acres o f land in M iddlesex county. 10 
I he realty  com pany w as the plain tiff and B rad y  w as 
the defendant in the issue. A t  the trial the com pany 
proved a  paper title to  the locus in quo, and rested. 
B rady then produced evidence tending to show  that he 
had acquired title to  the locus in quo by adverse pos-
session. T h is w as the real issue tried. B y  B ra d y ’s evi-
dence it w as m ade to appear that he had been in pos-
session o f tw o tracts, viz., one o f about 58 acres and the 

other o f about 13 acres (w h ich  w as that in d ispute), 
under lease from  tw o persons nam ed Parsons, w ho w ere 20 
predecessors o f  the com pany in the chain o f title. T h is 
lease expired in A p ril, 1880. B rad y  him self testified 
that prior to  the expiration o f the lease he had, at an 
interview w ith  the tw o Parsonses, then the owners, 
agreed w ith  them in behalf o f  his son, Charles B rady, 
for a lease to  the son o f both tracts for the. year from  
April, 1880, to A p ril, 1881. C harles’ right, i f  any, de-

pended upon this parol agreem ent thus testified to. 
B rady also testified that he rem ained in possession o f 
both tracts d urin g the year from  A p ril, 1880, to  A p ril, 30 
1881, as before that time. It w as apparently deemed 
important to  establish that durin g that year the son 

Charles w as the tenant, and that B ra d y ’s possession w as 
under Charles, and not under the Parsonses, w hose 
tenant he had previously  been. F o r  this purpose B rad y  
offered in evidence a letter dated in F ebruary, 1881, 

addressed to Charles B rad y, and signed by the tw o 
Parsonses, w ho w ere then the ow ners o f  the tract in
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dispute. It contained these w o rd s: “ W e  have sold the 
farm  w hich you rent to- M r. G. W . B row n , and you will 
please pay the rent to  him from  the is t  o f December,
1880. ”  T h is offer w as overruled, and exception duly 
taken. W hether B rad y ’s possession up to  A p ril, 1881, 
w as a holding- over from  the expiration o f his previous 
lease, or w as a possession under Charles, w ho w as the 
Parson ses’ tenant, w as im m aterial. I f  Charles w as ten-
ant, and B rad y  his agent or-subten an t (w hich, it was

10 did not appear), B ra d y ’s possession could not have been 
adverse to the Parsonses untih a fter the .tenancy of 

Charles, to  w hich B rad y  had testified, had expired. 
W h eth er Charles w as tenant durin g that year or not 
w as therefore o f no consequence w ith  respect to the 
question at issue. T h e  adverse possession w hich was 
claim ed m ust have assum ed that character after A pril,
1881. T h e  letter'w as subsequently adm itted in evidence. 
B ut, as its adm ission w as for the sole purpose o f con-
trad ictin g  the Parsonses, w h o  had both testified that

20 they had not rented to Charles, this w ould  probably not 
have cured its previous rejection, if  erroneous. But, 
fo r the reason given, I think the rejection w as proper.

It is further contended that the trial ju d g e  erred in 
his ch arge restrictin g the ju ry , in the consideration, of 

B rad y ’s .claim, to a possession adverse to  the ow ners of 
the title, to the erection o f  a b uild in g or buildings on the 
land, and the paym ent o f the yearly  taxes. T aken in 
connection w ith  the precedent m atter o f the charge, this 
w as in no sense erroneous. T h e ju d g e  had ju st stated

30 that the proofs w ere plenary that B rad y  had been foi 
at least tw en ty years in actual, exclusive, visible,, no-

torious possession. H e  had declared that the sole ques-

tion fo r them  to  settle w as w hether the proved possession 
w as adverse or hostile to  the owners. H e  h a d  added 
that B ra d y ’s possession, if  a mere hold in g over as a 
tenant, w ould  not be indicative o f hostility w ithout some 
p roof o f  claim  to  ownership. In  that connection it was 
proper to  diret attention to  the evidence which, might
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tend to evince that claim  o f hostile ow nership w hich w as 
necessary to sustain the issue on B rad y ’s part. I find 

no substance in the objections to the rulings o f the trial 
judge on the adm ission or rejection o f evidence, nor do 
I think the verdict w as against the w eigh t o f  evidence.

It rèsults that the application fo r  a new  trial m ust 
be denied, and a decree m ust be m ade fo r the com pany 
pursuant to  the statute.

1 2  BRA
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D EFE N D A N T’S EXH IBIT i.

T h i s  I n d e n t u r e , m ade the tw en ty-sixth  day o f 
March, O ne T housand eight H undred and Seven ty 
Seven,

Betw een  Jabez R. P arsons and Charles H . Parsons, o f  
the C ity, C ounty and State o f N e w  Y o rk , o f  the first 
part, and M ichael B rady, o f  the tow nship o f W ood - 
bridge, in the County o f M iddlesex, ‘and State o f N ew  
Jersey, o f the second part,

W itnesseth, T h a t the said party  o f the first part have i o  
Let and by these presents do grant* demise, and to farm  
let, unto the said p arty  o f the Second P art, all that farm  
situate, ly in g  and being in the tow nship o f W oodbridge. 
m the county o f M iddlesex, and State o f N ew  Jersey, 
consisting o f several tracts o f land. T h e  F irst T ract con-
tains fifty  eight acres, and fourteen one hundredths o f an 
acre, m ore or less, and is bounded by the road leading to 
the B lazin g  S tar F erry , land late o f W illiam  E d gar, de-
ceased, W illiam  M artin , deceased, B everly  Crow ell, de-

ceased and others. T h e  second tract contains tw o acres 20 
and and fo rty  three one hundredths o f an acre, and is 
bounded E ast by the B lazin g  S tar road, South by land 
now or late o f Cornelius Poland, and W est and N orth  
by lands late o f Thom pson C row ell deceased. T h e T h ird  
'J ract is salt-m eadow  land, containing four acres and six  
tenths o f an acre, ly in g  in W ood b rid ge N eck m eadows, 
adjoining lands form erly o f John C larkson deceased, 
and lands o f John Dobbs, deceased. T h e F ourth  T ract 

15 also salt-m eadow, ly in g  in said W ood b rid ge N eck 
meadows, a d jo in in g  m eadow  lands form erly belongin g 3 ° 
to Moses Jaques, deceased, and binding on Cross creek, 
and contains three qcres, m ore or less, B ein g  the same 
lands conveyed to Charles Parsons, by deed from  Joseph 
Stanley and w ife , dated A p ril 15th A . D . 1863, and
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recorded in Middlesex County Clerk’s office in Book 90 
of Deeds, page 606. Also the plot opposite the above, 
known as the Thompson Crowell lots, and containing 
about thirteen acres, with the appurtenances, for the 
term of three years from the first day of April, One 
Thousand eight Hundred and Seventy Seven, at the 
Yearly Rent or Sum of Three Hundred dollars to be 
paid in equal half-yearly payments, to be made in ad-
vance, on the first day of April, and the first day of Oc- 

IO tober, in each and every year during said term.
A n d  it is agreed that if any rent shall be due and un-

paid, or if default 'shall be made in any of the covenants 
herein contained, then it shall be lawful for the said 
party of the first part to re-enter the said premises, and 
to remove all persons therefrom.

A n d  the said party of the second part doth covenant 
to pay to the said party of the first part, the said yearly 
rent as herein specified, at the times appointed as afore-
said. And also that he, the said party of the second part 

20 will during the said term, at his proper costs and 
charges, well and sufficiently repair and keep in repair 
the said premises in a good husbandlike manner, and 
that he, the said party of the second part, will not at any 
time or times during the said term, carry off, or suffer to 
be carried off, from the said demised premises, any dung, 
soil or compost thereon made, during the said term, and 
also that he, the said party of the second part, shall not, 
nor will, at any time or times hereafter, during the said 
term hereby granted, assign this lease, nor let or under- 

3 °  let, the whole or any part of the said premises, nor make 
any alteration therein, without the written consent of the 
said parties of the first part, under the penalty of for-
feiture and damages.

A n d  that at the expiration of the said term, the said 
party -of the second part will quit and surrender the 
premises hereby demised, in as good state and condition 
as reasonable use and wear thereof will permit, damages 
by the elements excepted.
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A n d  the said party of the first part do covenant that 
the said party of the second part on paying the said 
yearly rent, and performing the covenants aforesaid 
shall and may peaceably and quietly have, hold and 
enjoy the said demised premises for the term aforesaid.

Provided always, and it is hereby expressly agreed 
and declared, that if the said parties of the first part, 
shall at any time during the said term, sell and convey 
away said premises, then and in such case the said party 
of the second part shall and will quit and surrender the io 
said demised premises upon thirty days previous notice 
in writing of such sale, to him by said parties of the 
first part, and upon the payment of such damages as 
shall be sustained by said party of the second part, by 
reason of such sale, and vacating said demised premises, 
to be ascertained and determined by two disinterested 
persons of the neighborhood, to be chosen by said par-
ties hereto, or their lawful representatives, and in case 
of their inability to agree upon said damages, then they 
two to select a third person to act with them in said 30 
matter, and the award or determination of any two of 
them to be final and conclusive as to the amount to be 
paid by the said parties of the first part, to the said party 
of the second part, in full satisfaction of the damages 
sustained by him in the premises.

And it is further understood, and the the said party of 
the second part hereby agrees to and with said parties of 
the first part, that all parts of said demised premises by 
him ploughed or cultivated during the last year of said 
term, except twenty acres thereof, shall be sown with 30 
grass seed, and that of said premises he will leave at 
least fifty acres of upland in grass or pasture lands, upon 
die expiration of said term.

And it is further understood and agreed, that the cov-
enants and agreements contained in the within lease, are 
binding on the parties hereto, and their legal represen-
tatives.
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In witness whereof the parties to these presents- have 
hereunto set their hands and seals the day and year first 
above written.

Ja b e z  R. Par so n s  [l . s .]
Ch a s . H. Par so n s  [l . s .]
Mi c h a e l  Br a d y . [e . s .]

Sealed and delivered in the presence of
A l b e r t  A ppl e t o n .

In consideration of the letting of the premises above 
IO described, and for the sum of one dollar, we do hereby 

become sureties for the punctual payment of the rent, 
and the performance of the covenants in the above writ-
ten lease mentioned, to be paid and performed by Michael 
Brady, as therein specified, and if any default shall at 
any time be made therein, we do hereby jointly and sev-
erally promise and agree to pay unto the landlords in 
said lease named, or their legal representatives, the said 
rent, or any arrears thereof, that may be due, and fully 
satisfy the conditions of the said lease, and all damages 

20 that may accrue by reason of the non-fulfillment thereof, 
without requiring notice, or proof of demand being 
made.

Given under our hands and seals this 26th day of 
March, A. D. 1877.

T e r e n c e  Br a d y  [l . s . j 
T h o ma s  Br a d y  [l . s .]

Ca r t e r e t , N. J. Dec. 29, 1902.
To M ichael Brady.

Please take notice that the premises occupied by you 
Q as Tenant of Jabez R. and Charles H. Parsons situated 

at the Junction of the Rahway Road and the Blazing 
Star Road in the Township of Woodbridge, Middlesex 
County, New Jersey, have been conveyed and are now 
owned by the Carteret Realty Company and the said
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Carteret Realty Company hereby gives you notice to de-
liver up possession of said premises on April first next 
on which date your tenancy will terminate.

Ca r t e r e t  Re a e t y  Co.
By C. E. Hea ed

President.

Fi Ex. No. 6, Ident.

EXH IBIT P 8.

K n o w  all men by these presents, That I, Charles 
Brady of the First Part, for and in consideration of the io 
sum of eight hundred dollars lawful money of the 
United States, to me in hand paid, at or before the en-
sealing and delivery of these presents, by Jabez R. & 
Charles H. Parsons of the Second Part, the receipt 
whereof is hereby acknowledged have bargained and 
sold, and by these presents doth grant and convey, unto 
the said parties of the second part, their executors, ad-
ministrators and assigns, The bay stallion known as 
“Vulcan” foaled 1874 by Pecks Idol dam Kate Abdallah 
at present on Farm of parties of the second part 20

To have and to hold, the same unto the said parties of 
tlie second part, their executors, administrators and as-
signs forever. A n d  I do for my heirs, executors, and 
administrators, covenant and agree, to and with the said 
parties of the second part, to warrant and defend the 
sale of the said Bay Stallion “Vulcan” hereby sold unto 
the said parties of the second part, their executors, ad-
ministrators and assigns, against all and every person 
and persons whomsoever.

In W itness W hereof, I have hereunto set my hand and 30 
seal the seventh day of May in the year One Thousand 
Eight Hundred and eighty

Ch a r e ES Br a d y

Sealed and Delivered, in the presence of
Mi c h a e e  Br a d y
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(Same heading)

Ne w  Y o r k  Dec. 19, 1879 
Mr. M. Br a d y , D r. to E s t a t e  Ch a s . Par so n s

One ton hay.......... ........................  $10.00
147 Bus. Corn 55c................. 80.85
12 Bus. Oats 40. . ..................... a g0
1 mower & some small articles,. . .  40.

^ —— ------  $135.65
1 o 3 years rent of farm 300..................... q00

Cr.
1877

Mch. 30 By Cash.............................   $150.00
Dec- 1 7  “ .............................. 40.

By Apples.........................  12.50
1878

Jany. 7 Cash........................   72.74
Horse keep................. co

1879
Feb. 11 “ Note................ ............  I5Q.

! ° 35.65 10

$ 4 7 5 - 5 4  20

Balance due.................. ........................... $560.11
6 months rent farm........ ............ .. 100

1886 Cr by cow.......... $50.00
1886 Cr “ horse........ 200.
j887 Cr “ cow. 50.
(in pencil)

(Same heading)

Ne w  Y o r k  May 2, 1881
Mr . Br a dy

T o  Chas. Parsons & Sons, D r.
To Balance due Jany. 1, 1880................ ........... $560.11 3

rent of farm 1880............................... .... . 200

$760.11
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preme Court, with result in favor of said Carteret Realty 
Company, certified to this Court, and thereupon the 
said complainant, having moved for a new trial of such 
issue, and a new trial having been denied, and said 
cause having been duly set down for final hearing at 
the present May term, nineteen hundred and five, of this 
court, and the Chancellor being of opinion that the said 
defendant, Carteret Realty Company, is entitled to the 
relief hereinafter adjudged and decreed,

10 It is thereupon on this sixteenth day of May, in the 
year of our Lord One Thousand Nine Hundred and 
hive, on motion of Collins & Corbin, Solicitors for and 
of counsel with the said defendant Carteret Realty Com-
pany, by his Honor William J. Magie, Chancellor of 
the State of New Jersey, ordered, adjudged and decreed, 
and the Chancellor does by virtue of the power and 
authority of this Court, and in accordance with the Act 
of the Legislature entitled “An Act to compel the deter-
mination of claims to real estate in certain cases, and 

20 to quiet the title to the same,” approved March 2d, 
1870, and the supplements thereto, hereby order, ad-
judge and decree that the said defendant, Carteret 
Realty Company, has an estate in fee simple absolute in 
said lands of which the said complainant is in posses-
sion that is to say:

A ll  the following-described tract or parcel of land 
and premises situate in the Township of Woodbridge 
in the County of Middlesex and State of New Jersey, 
containing eleven acres and seven hundred and twenty- 

3°  one one thousandths of an acre, beginning  on the east-
erly side of the Blazing Star Road, at the most northerly 
corner of land now owned by the Carteret Realty Com-
pany; from thence running along the line of land of the 
said Carteret Realty Company south fifty-nine degrees 
and thirty-seven minutes east seven hundred and thirty- 
seven feet and sixty-two* one hundredths of a foot to a 
point in line of lands now in possession of one Krothie; 
thence along- the line of said Krothie’s land and land of
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W illiam  C. M errill, north th irty-tw o degrees and forty- 
eight m inutes east four hundred and eighty-nine feet 
and th irty-fou r one hundredths o f a foot to the southerly 
side o f R ah w ay A v e n u e ; thence along the southerly line 
o± R ah w ay A ven u e north fifty-nine degrees, and seven-
teen m inutes w est tw en ty feet and thirty-one hundredths 
of a fo o t; thence still a lon g  the said southerly line o f 
said R a h w a y  A ven u e north forty-nine degrees and fif-
teen m inutes w est fifty  feet; thence still a lon g said 

*: southerly side o f said A ven u e north fo rty-fo u r degrees io  
and thirty-seven m inutes w est nine hundred and th irty- 
nme feet and forty-on e one hundredths o f  a foot to the 
intersection o f said southerly side o f said A ven u e w ith 
the easterly side o f B laz in g  S tar R o a d ; thence along 
said easterly side o f B laz in g  S tar R oad  south thirteen 
degrees and fifty-seven m inutes w est seven hundred and 
seventy-two and seven ty-four one hundredths feet to the 
place o f beginning.

A nd it is further ordered, ad ju dged  and decreed that
the said com plainant has no estate or interest in the said 20 
lands.

A nd it is further ordered, ad ju dged  and decreed that 
the said com plainant pay to the said defendant, C arteret 
Realty Com pany, its costs in this suit to  be taxed, and 
that execution issue therefor accordin g to the practice o f 
this Court.

Filed M ay  16th, 1905.
W . J. M a g i e , C.
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