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COASTAL ZONE MANAGEMENT

CHAPTER 7E
COASTAL ZONE MANAGEMENT

Authority

N.J.S.A. 12:5-3, 13:1D-9 and 13:1D-29 et seq.,
13:9A-1 et seq., and 13:19-1 et seq.

Source and Effective Date

R.2003 d.60, effective January 7, 2003.
See: 34 N.JR. 74(a), 35 N.L.R. 632(a).

Chapter Expiration Date
Chapter 7E, Coastal Zone Management, expires on January 7, 2008.

Chapter Historical Note

Chapter 7E, Coastal Zone Management, was adopted as R.1978 d.292,
effective September 28, 1978. See: 10 N.J.R. 184(a), 10 N.J.R. 384(a).

Public notice: Federal ruling on N.J.A.C. 7.7E. See: 14 N.J.R.

1467(b).

Pursuant to Executive Order No. 66(1978), Chapter 7E, Coastal Zone
Management, was readopted as R.1985 d.422, effective July 24, 1985.
See: 17 N.J.R. 1465(a), 17 N.J.R. 1797(c), 17 N.J.R. 2021(a).

Pursuant to Executive Order No. 66(1978), Chapter 7E, Coastal Zone
Management, was readopted as R.1990 d.413, effective July 24, 1990.
See: 22 N.J.R. 1188(a), 22 N.I.R. 2542(b).

Public Notice: Notice of Routine Program Implementation. See: 25
N.J.R. 1010(a).

Subchapter 3A, Standards for Beach and Dune Activities, Subchapter
3B, Information Required in Wetland Mitigation Proposals, and
Subchapter 3C, Assessing Impacts to Endangered and Threatened
Wildlife Species in Environmental Impact Assessments, were adopted as
New Rules by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994). See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Appendix to Chapter 7E: Figures 1 through 16 were adopted as a part
of R.1994 d.380 and form the Appendix to N.J.A.C. 7:7E. The Figures
are not reproduced in this chapter, but can be reviewed by contacting the
Office of Administrative Law, Rules and Publications, PO Box 301,
Trenton, NJ 08625-0301, or the Department of Environmental
Protection.

Pursuant to Executive Order No. 66(1978), Chapter 7E, Coastal Zone
Management, was readopted as R.1995 d.405, effective June 23, 1995.
See: 27 N.J.R. 417(a), 27 N.J.R. 2738(a).

Notice of Routine Program Change. See:
N.JR. 2780(b), 30 N.J.R. 4284(a).

Subchapter SA, Impervious Cover Limits and Vegetative Cover
Percentages in the Upland Waterfront Development Area; Subchapter
5B, Impervious Cover Limits and Vegetative Cover Percentages in the
CAFTA Area, were adopted as R. 2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).

The expiration date for Chapter 7E, Coastal Zone Management, was
extended by gubernatorial directive from June 23, 2000 to March 31,
2001. See: 32 N.J.R. 2591(c).

The expiration date of Chapter 7E, Coastal Zone Management, was
extended by gubernatorial directive from March 31, 2001 to March 31,
2002. See: 33 N.J.R. 1370(a).

30 N.J.R. 2087(a), 30

The expiration date of Chapter 7E, Coastal Zone Management, was
extended by gubernatorial directive from September 27, 2002 to January
7,2003. See: 34 N.J.R. 3641(a).

Chapter 7E, Coastal Zone Management, was readopted as R.2003
d.60, effective January 7, 2003. As part of R.2003 d.60, Subchapter 2,
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Location, Use and Resource Rules, is repealed. See: Source and

Effective Date. See, also, section annotations.

Public Notice:
Program.

See: 35 N.J.R. 4917(a).

Public Notice:
Program.

See: 36 N.JR. 3304(b).

Public Notice: Coastal Management Office: determination on routine
program change to the Coastal Management Program.

See: 38 N.J.R. 1587(a).

Routine Program Change for Coastal Management

Routine Program Change for Coastal Management

Case Notes

Department of Environmental Protection (DEP) must make findings
under the standards in the statute governing the issuance of permits for
development in coastal zones, even if DEP finds that a Coastal Area
Facility Review Act (CAFRA) permit application complies with its
specific regulations. In the Matter of the Protest of Coastal Permit
Program Rules, 807 A.2d 198, 354 N.J.Super. 293.

Department of Environmental Protection (DEP) was required to
amend its implementing rules with respect to Coastal Area Facility
Review Act (CAFRA) to set forth requirement that it make findings
under standards set forth in CAFRA prior to issuing permit for
development thereunder. In the Matter of the Protest of Coastal Permit
Program Rules, 807 A.2d 198, 354 N.J.Super. 293.

Department of Environmental Protection (DEP) did not invalidate
Coastal Zone management (CZM) rules by giving regulatory effect to
state development and redevelopment plan by presuming that boundaries
established by state planning commission would function as boundaries
pursuant to Coastal Area Facility Review Act (CAFRA), and then by
using those boundaries to establish impervious cover limits in CZM
rules. In the Matter of the Protest of Coastal Permit Program Rules, 807
A.2d 198, 354 N.J.Super. 293.

Coastal zone management rules preempted township ordinance
governing placement and length of docks. Tumino v. Long Beach
Township, 319 N.J.Super. 514, 725 A.2d 1173 (N.J.Super.A.D. 1999).
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Shipwreck and artificial reef habitats
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SUBCHAPTER 3A. STANDARDS FOR BEACH AND DUNE
ACTIVITIES

7:7E-3A.1 Purpose and scope

7:7E-3A.2 Standards applicable to routine beach maintenance

7:7E-3A.3 Standards applicable to emergency post-storm beach
restoration

7:7E-3A.4 Standards applicable to dune creation and maintenance

7:7E-3A.5 Standards applicable to the construction of boardwalks

SUBCHAPTER 3B. INFORMATION REQUIRED IN TIDAL
WETLAND AND INTERTIDAL AND SUBTIDAL
SHALLOWS MITIGATION PROPOSALS

7:7E-3B.1 Purpose and scope

7:7E-3B.2 Tidal wetland and intertidal and subtidal shallows miti-
gation proposal requirements

7:7E-3B.3 Financial assurance requirements

7:7E-3B.4 Department review of mitigation proposal

7:7E-3B.5 Post-construction monitoring of the mitigation site

SUBCHAPTER 3C. STANDARDS FOR CONDUCTING
AND REPORTING THE RESULTS OF AN
ENDANGERED OR THREATENED WILDLIFE OR
PLANT SPECIES HABITAT IMPACT ASSESSMENT
AND/OR ENDANGERED OR THREATENED
WILDLIFE SPECIES HABITAT EVALUATION

7:7E-3C.1 Purpose and scope

7:7E-3C.2 Standards for conducting Endangered or Threatened
Wildlife or Plant Species Habitat Impact Assessments

7:7E-3C.3 Standards for conducting Endangered or Threatened
Wildlife Species Habitat Evaluations

7:7E-3C.4 Standards for reporting the results of impact assessments
and habitat evaluations
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SUBCHAPTER 4. GENERAL WATER AREAS

Purpose and scope
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Boat ramps

Docks and piers for cargo and commercial fisheries
Recreational docks and piers
Maintenance dredging
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Dredged material disposal
Solid waste or sludge dumping
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Submerged pipelines
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Breakwaters

20 Submerged cables
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SUBCHAPTER 5. REQUIREMENTS FOR IMPERVIOUS
COVER AND VEGETATIVE COVER FOR GENERAL
LAND AREAS AND CERTAIN SPECIAL AREAS

7:7E-5.1
7:7E-5.2
7:7E-5.3

Purpose and scope

Definitions

Impervious cover requirements that apply to sites in the
upland waterfront development and CAFRA areas

Vegetative cover requirements that apply to sites in the
upland waterfront development and CAFRA areas

Determining if a site is forested or unforested

7:7E-5.4
7:7E-5.5

SUBCHAPTER SA. IMPERVIOUS COVER LIMITS AND
VEGETATIVE COVER PERCENTAGES IN THE
UPLAND WATERFRONT DEVELOPMENT AREA

7:TE-5A.1
7:7TE-5A.2

Purpose and scope

Upland waterfront development area regions and
growth ratings

Environmental sensitivity

Development potential

Development potential for a residential or minor
commercial development site

Development potential for a major commercial or
industrial development site

Development potential for a campground development
site

Development intensity

Impervious cover limits for a site in the upland
waterfront development area

7:TE-5A.10 Vegetative cover percentages for a site in the upland

waterfront development area

7:7E-5A.3
7:7E-5A.4
7:TE-5A.5

7:TE-5A.6
7:7TE-5A.7

7:7E-5A.8
7:TE-5A.9

SUBCHAPTER 5B. IMPERVIOUS COVER LIMITS AND
VEGETATIVE COVER PERCENTAGES IN THE
CAFRA AREA

7:7E-5B.1 Purpose and scope

7:7E-5B.2 Coastal Planning Areas

7:7E-5B.3 Boundaries for Coastal Planning Areas, CAFRA centers,
CAFRA cores, and CAFRA nodes; Non-mainland
coastal centers

7:7E-5B.4 Impervious cover limits for a site in the CAFRA area

7:7E-5B.5 Vegetative cover percentages for a site in the CAFRA
area

7:7E-5B.6 Mainland coastal centers

SUBCHAPTER 6. GENERAL LOCATION RULES

7:7E-6.1 Rule on location of linear development
7:7E-6.2  Basic location rule

7E-2

S



N

COASTAL ZONE MANAGEMENT

7:7E-1.1

7:7E-6.3 Secondary impacts

SUBCHAPTER 7. USE RULES

7:7E-7.1 Purpose and scope
7:7E-7.2 Housing use rules
7:7E-7.3  Resort/recreational use
7:7E-7.3A Marina development

7:7E-7.4  Energy facility use rule
7:7E-7.5 Transportation use rule
7:7E-7.6  Public facility use rule
7:7E-7.7 Industry use rule
7:7E-7.8 Mining Use rule
7:7E-7.9 Port use rule

7:7E-7.10 Commercial facility use rule
7:7E-7.11 Coastal engineering

7:7E-7.12 Dredged material placement on land
7:7E-7.13 National defense facilities use rule
7.7E-7.14 High-rise structures

SUBCHAPTER 8. RESOURCE RULES

.1 Purpose and scope

.2 Marine fish and fisheries

.3 (Reserved)

4 Water Quality

.5 Surface water use

.6 Groundwater Use

.7 Stormwater management
Vegetation
(Reserved)
Air quality
Public access to the waterfront
Scenic Resources and Design
Buffers and compatibility of uses
Traffic

through 7:7E-8.20 (Reserved)

1 Subsurface sewage disposal systems

2 Solid and hazardous waste
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APPENDIX 1. DESIGN STANDARDS AND
SPECIFICATIONS

APPENDIX 2. (RESERVED)

APPENDIX 3. BOUNDARIES OF NON-MAINLAND
COASTAL CENTERS IN THE CAFRA AREA

APPENDIX 4. (RESERVED)

APPENDIX 5. CAFRA CENTERS

SUBCHAPTER 1. INTRODUCTION

7:7E-1.1 Purpose and scope

(a) This chapter presents the substantive rules of the De-
partment of Environmental Protection regarding the use and
development of coastal resources, to be used primarily by the
Land Use Regulation Program in the Department in review-
ing permit applications under the Coastal Area Facility
Review Act (CAFRA), N.J.S.A. 13:19-1 et seq. (as amended
to July 19, 1993), Wetlands Act of 1970, N.J.S.A. 13:9A-1 et
seq., Waterfront Development Law, N.J.S.A. 12:5-3, Water
Quality Certification (401 of the Federal Clean Water Act),
and Federal Consistency Determinations (307 of the Federal
Coastal Zone Management Act). Requests for Water Quality
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Certification shall also be reviewed in accordance with other
applicable statutes and regulations administered by the De-
partment including the Surface Water Quality Standards,
N.J.A.C. 7:9B. The rules also provide a basis for recommen-
dations by the Program to the Tidelands Resource Council on
applications for riparian grants, leases and licenses.

(b) In 1977, the Commissioner of the Department of Envi-
ronmental Protection submitted to the Governor and Legisla-
ture the Coastal Management Strategy for New Jersey
CAFRA Area (September 1977), prepared by the Department
as required by CAFRA, N.J.S.A. 13:19-16, and submitted for
public scrutiny in late 1977. The Department revised the
Coastal Management Strategy for public review as the New
Jersey Coastal Management Program—Bay and Ocean Shore
Segment and Final Environmental Impact Statement (EIS) for
Federal approval. In August 1978, the Governor submitted
the revised New Jersey Coastal Management Program—Bay
and Ocean Shore Segment and Final EIS for Federal ap-
proval, which was received in September 1978. In May 1980,
the Department submitted further revisions, published as the
Proposed New Jersey Coastal Management Program and
Draft Environmental Impact Statement for Federal approval,
which was received in September 1980. The Coastal Zone
Management rules constitute the substantive core of the
program.

(c) By revising and readopting these policies as adminis-
trative rules, according to the Administrative Procedure Act,
the Department aims to increase the predictability of the
Department’s coastal decision-making by limiting administra-
tive discretion, as well as to ensure the enforceability of the
Coastal Zone Management rules of the coastal management
program of the State of New Jersey prepared under the Fed-
eral Coastal Zone Management Act. Further, the Department
interprets the “public health, safety and welfare” clause in
CAFRA (N.J.S.A. 13:19-10f) and the Wetlands Act of 1970
(N.J.S.A. 13:19A-4d) to include a full consideration of the
national interests in the wise use of coastal resources.

(d) The coastal land and water areas of New Jersey are
diverse. The same development placed in different locations
will have different impacts on the coastal ecosystem and built
environment as well as different social and economic implica-
tions. Decisions on uses of coastal resources shall be made
using the three step process consisting of the location rules
(N.J.A.C. 7:7E-2 through 6), the use rules (N.J.A.C. 7:7E-7),
and the resource rules (N.J.A.C. 7:7E-8) of this chapter.
Depending upon the proposed use, project design, location,
and surrounding region, different specific rules in each of the
three steps may be applicable in the coastal decision-making
process. The Coastal Zone Management rules address a wide
range of land and water types (locations), present and poten-
tial land and water uses, and natural, cultural, social and
economic resources in the coastal zone. The Department does
not, however, expect each proposed use of coastal resources
to involve all location rules, use rules, and resource rules.
Rather, the applicable rules are expected to vary from pro-
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posal to proposal. Decisions on the use of coastal resources in
the Hackensack Meadowlands District will be made by the
New Jersey Meadowlands Commission, as lead agency, and
by the Department, consistent with the Hackensack Mead-
owlands District Master Plan, its adopted components and
management programs.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.JR.
314(a).
Added text in (b): “The rules were ... February 7, 1983.”
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Chapter name changed to Rules on Coastal Zone Management;
references to amendments updated.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
In (b), added a reference to June 23, 1995, August 19, 1996, February
17, 1998, December 7, 1998 and February 7, 2000.
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Added (d).

Case Notes

Numeric limitations on impervious cover established by Department
of Environmental Protection (DEP) in connection with subchapters of
Coastal Zone Management (CZM) rules pertaining to development in-
tensity were appropriately coordinated with state plan, despite differing
goals of Coastal Area Facility Review Act (CAFRA) and state plan. In
the Matter of the Protest of Coastal Permit Program Rules, 807 A.2d
198, 354 N.J.Super. 293.

Principle that the purpose of Department of Environmental Protection
regulations is to assure predictability of its actions applied to the Depart-
ment of Transportation in holding that a municipality was not entitled to
any type of hearing concerning the Department’s decision to place traffic
control signals on a State highway. Cedar Grove Twp. v. Sheridan, 209
N.J.Super. 267, 507 A.2d 304 (App.Div.1986), certification denied 104
N.J. 464, 517 A.2d 448 (1986).

Regulation reflects Department’s determination to limit its discretion
and assure the greatest possible degree of predictability in its actions.
Crema v. Dept. of Environmental Protection, 94 N.J. 286, 463 A.2d 910
(1983).

General discussion of regulations as policies for the use of coastal
resources. Lusardi v. Curtis Point Prop. Owners Ass’n, 86 N.J. 217, 430
A.2d 881 (1981).

CAFRA regulations define standards to be used in reviewing applica-

tions for permits to construct coastal area facilities. Lusardi v. Curtis
Point Property Owners Assn., 86 N.J. 217, 430 A.2d 881 (1981).

7:7E-1.2 Jurisdiction

(a) General: This chapter shall apply to six categories, as
defined in N.J.A.C. 7:7E-1.2(c) through (h), of actions or
decisions by the Department on uses of coastal resources
within or affecting the coastal zone:

1. Coastal Permits;
2. Program Management Actions;

3. Consistency Determinations;
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4. Financial assistance;

5. Department management actions affecting the
coastal zone; and

6. Department planning actions affecting the coastal
zone.

(b) Geographic scope of the New Jersey coastal zone: This
chapter shall apply geographically to the New Jersey coastal
zone, which is defined as:

1. The coastal area defined in the Coastal Area Facility
Review Act (CAFRA), N.J.S.A. 13:19-1 et seq.;

2. Coastal waters, which are any tidal waters of the
State and all lands lying thereunder. Coastal waters of the
State of New Jersey extend from the mean high water line
out to the three geographical mile limit of the New Jersey
territorial sea, and elsewhere to the interstate boundaries of
the States of New York, and Delaware and the Com-
monwealth of Pennsylvania;

3. All lands outside of the coastal area as defined by
CAFRA extending from the mean high water line of a tidal
water body to the first paved public road, railroad or sur-
veyable property line existing on September 26, 1980
generally parallel to the waterway, provided that the
landward boundary of the upland area shall be no less than
100 feet and no more than 500 feet from the mean high
water line;

4. All areas containing tidal wetlands; and

5. The Hackensack Meadowlands District as defined
by N.J.S.A. 13:17-4.

(c) Coastal Permits: This chapter shall apply to all:

1. Waterfront Development permits (N.J.S.A. 12:5-3);

2. Tidal wetlands permits (N.J.S.A. 13:9A-1 et seq.);
and

3. CAFRA permits (N.J.S.A. 13:19-1 et seq.).

(d) Program management actions: This chapter shall apply
to all actions of the Land Use Regulation Program within the
coastal zone to the extent statutorily permissible:

1. Permits for use of a floodway (N.J.S.A. 58:16A-50
et seq.);

2. Promulgation of regulations concerning land use in
flood hazard areas (N.J.S.A. 58:16A-50 et seq.);

3. Certification pursuant to Section 401 of the Federal
Clean Water Act, 33 U.S.C. § 1251 et seq. (Water Quality
Certification); and

4. Permits for activities regulated pursuant to the
Freshwater Wetlands Protection Act (N.J.S.A. 13:9B-1 et

seq.).
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7:7E~3.16

(2) Enhancement of degraded wetlands at an en-

hancement to loss ratio of 2:1 within the same water- -

shed management area.

(i) Rationale: See the OAL Note at the beginning of this
subchapter.

Amcnded by R.1985 d.715, effcctive February 3, 1986.
See: 17 NJ.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.

314(a).

(a) deleted old text and inserted new; old (b) deleted: (b)l now (b)
and text “but may be ... NJ.A.C. 7:7E~4.4(i)” addcd; rest of section
recodificd.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 NUJLR. 1188(a), 22 N.J.R. 2542(b).

Mitigation ratio, sites and exemptions specified at (b)1.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(x), 26 N.J.R. 2990(a).
Amcnded by R.2003 d.60, effective February 3, 2003.
Sec: 34 NJ.R. 74(a), 35 NJ.R. 632(a).
Rewrote the section.
Amendced by R.2004 d.43, cffective January 20, 2004.
Sce: 35 NLJLR. 2801(a), 36 N.J.R. 442(a).
In (b), amended N.J.A.C. references.

Case Notes

Property owners who sought permission to construct a bulkhcad on
property adjacent to bay failed to cstablish that water dependent use
cxisted which would justify the inevitable destruction of the intertidal
shallows. Muir v. NJ Dcpt. of Env Protcction, 1999 WL 728289, N.J.
Adm., Aug 26, 1999, (No. ESA 02956-98S).

Application for permit to construct dock was properly denied given
adverse impact on shallow aquatic environment. Mangel v. Njdepe/
LUR, 95 N.J.A.R.2d (EPE) 133.

Bulkhead constructed i violation of regulations; removal ordered.
Walker v. New Jerscy Department of Environmental Protection, 93
N.J.A.R.2d (EPE) 6Y.

7:7E-3.16 Dunes

(a) A dune is a wind or wave deposited or man-made
formation of sand (mound or ridge), that lies generally
parallel to, and landward of, the beach and the foot of the
most inland dune slope. “Dune” includes the foredune,
secondary or tertiary dune ridges and mounds, and all
landward dune ridges and mounds, as well as man-made
dunes, where they exist (see Appendix, Figure 1, incorporat-
ed herein by reference).

1. Formation of sand immediately adjacent to beaches
that are stabilized by retaining structures, and/or snow
fences, planted vegetation, and other measures are con-
sidered to be dunes regardless of the degree of modifica-
tion of the dune by wind or wave action or disturbance by
development.

2. A small mound of loose, windblown sand found in
a street or on a part of a structure as a result of storm
activity is not considered to be a “‘dune.”

(b) Development is prohibited on dunes, except for de-
velopment that has no practicable or feasible alternative in
an area other than a dune, and that will not cause significant
adverse longterm impacts on the natural functioning of the
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beach and dune system, either individually or in combina-
tion with other existing or proposed structures, land distur-
bances or activities. In addition, the removal of vegetation
from any dune, and the excavation, bulldozing or alteration
of dunes is prohibited, unless these activities are a compo-
nent of a Department approved beach and dune manage-
ment plan. Examples of acceptable activjties are:

1. Demolition and removal of paving and structures;

2. Limited, designated access ways for pedestrian and
authorized motor vehicles between public streets and the
beach that provide for minimum feasible interference with
the beach and dune system and are oriented so as to
provide the minimum feasible threat of breaching or
overtopping as a result of a storm surge or wave runup
(see NJ.A.C. 7.7TE-3A);

3. Limited stairs, walkways, pathways and boardwalks
to permit access across dunes to beaches, in accordance
with NJ.A.C. 7:7TE-3A, provided they cause minimum
feasible interference with the beach and dune system;

4. The planting of native vegetation to stabilize dunes
in accordance with N.J.A.C. 7:7E-3A;

5. Sand fencing, either a brush type barricade or
picket type, to accumulate sand and aid in dune formation
in accordance with N.J.A.C. 7:7E-3A;

6. Shore protection structures which meet the coastal
engineering rule at N.J.A.C. 7:7E7.11(e); and

7. Linear development which meets the Rule on Loca-
tion of Linear Development (N.J.A.C. 7.:7E-6.1).

(c) The creation of dunes for the purpose of shore pro-
tection is strongly encouraged. According to the National
Flood Insurance Program (NFIP) Regulations established
by the Federal Emergency Management Agency (FEMA),
primary frontal dunes will not be considered as effective
barriers to base flood storm surges and associated wave
action where the cross-sectional area of the primary frontal
dune, as measured perpendicular to the shoreline and above
the 100-year stillwater flood elevation and seaward of the
dune crest, is equal to or less than 1,100 square feet. This
standard represents the minimal dune volume to be consid-
ered effective in providing protection from the 100-year
storm surge and associated wave action, and should repre-
sent a “design dune” goal.

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

Amended by R.1985 d.715, effective February 3, 1986.

Sce: 17 NJ.R. 1466(a), 17 NJ.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.
314(a).
(b) deleted; new (b)—~(f) added; (c) recodified to (h).

Repeal and New Rule, R.1990 d.413, effective August 20, 1990,

Sce: 22 N.J.R. 1188(a), 22 N.LR. 2542(b).
Text on filled water's edge deleted.

Amended by R.1994 d.380, cffective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
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Amcnded by R.2000 d.428, cffective October 16, 2000,
Sce: 32 NJ.R. 864(a), 32 N.J.R. 3784(b).

In (a), inserted “and mounds,” following “tertiary dune ridges” in the
introductory paragraph; and in (c), substituted *“1,100” for “540”
preceding *“square feet” in the second sentence.

Amended by R.2003 d.60, effective February 3, 2003.
See: 34 NJ.R. 74(a), 35 N.J.R. 632(a).

In (a), inserted “and all landward dune ridges and mounds,” preced-
ing “as well as man-mgde dunes,” in the introductory paragraph; in
(b)6, substitutcd “coastal engineering rule at” for “use conditions of”
preceding the N.J.A.C. reference.

7:7E-3.17 Overwash areas

(a) An overwash area is an area subject to accumulation
of sediment, usually sand, that is deposited landward of the
beach or dune by the rush of water over the crest of the
beach berm, a dune or a structure. An overwash area may,
through stabilization and vegetation, become a dune (see
Appendix, Figure 1).

1. The seaward limit of the overwash area is the
seaward toe of the former dune, or the landward limit of
the beach, in the absence of a dune.

2. The landward limit of the overwash area is the
inland limit of sediment transport.

3. Verifiable aerial photography and other appropri-
ate sources may be used to identify the extent of over-
wash.

(b) Development is prohibited on overwash areas, except
for development that has no prudent or feasible alternative
in an area other than an overwash area, and that will not
cause significant adverse long-term impacts on the natural
functioning of the beach and dune system, either individual-
ly or in combination with other existing or proposed struc-
tures, land disturbances or activities. Examples of acceptable
activities are:

1. Creation of dunes or expansion of existing dunes in
accordance with N.J.A.C. 7:7TE-3A;

2. Demolition and removal of paving and structures;

3. Limited, designated access ways for pedestrians and
authorized motor vehicles between public streets and the
beach that provide for the minimum feasible interference
with the beach and dune system and are so oriented as to
provide the minimum feasible threat of breaching or
overtopping as a result of storm surge or wave runup;

4. Shore protection structures which meet the coastal
engineering rule at NJ.A.C. 7:7E-7.11(e);

5. Linear development which meets the Rule on Loca-
tion of Linear Development (N.J.A.C. 7:7E-6.1);

6. Removal of newly deposited overwash fans from
public roads and or developed lots; and
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7. Construction of street-end beach accessways along
the oceanfront, provided they are oriented at an angle
against the predominant northeast storm approach, are
limited in width to no more than ten feet, and are
defined/stabilized with sand fencing. These standards
should be included in all beach and dune management
plans for oceanfront locations.

(c) A development may be permitted if, by creating a
dune with buffer zone or expanding an existing dune land-
ward, the classification of the site is changed so as to
significantly diminish the possibility of future overwash. In
determining overwash potential, the protective capacity of
newly created dunes will be evaluated in terms of the
“design dune” goal discussed in N.J.A.C. 7:7E-3.16(c).

(d) A single story, beach/tourism oriented commercial
development located within a commercial boardwalk area
existing on July 19, 1993 is conditionally acceptable provided
that it meets the following conditions:

1. The site is located within an area currently used
and zoned for beach related commercial use, and is
landward of the boardwalk;

2. The height of the building does not exceed 15 feet
measured from either the elevation of the existing ground
or the boardwalk (depending on the specific site condi-
tions) to the top of a flat roof or the mid-point of a
sloped roof;

3. The facility is open to the general public and
supports beach/tourism related activities, that is, retail,
amusement and food services. Lodging facilities are ex-
cluded; and

4. The facility meets all the flood proofing require-
ments of the Flood Hazard Area Rule, NJ.A.C.
7:7E-3.25.

(e) Any development determined to be acceptable at (b)
through (d) above shall comply with the requirements for
impervious cover and vegetative cover that apply to the site
under N.J.A.C. 7:7E-5 and 5B.

(f) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 NJLR. 1466(a), 17 NJ.R. 1797(b), 17 NJ.R. 1797(c), 18 NJ.R.
314(a).
Substantially amended and recodified.
Repeal and New Rule, R.1990 d.413, effective August 20, 1990,
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on existing lagoon cdges deleted.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
Sec: 26 NJLR. 943(a), 26 NJ.R. 1561(a), 26 N.J.R. 299((a).
Amended by R.2000 d.45, cffective February 7, 2000,
Sce: 31 NUJLR. 2042(a), 32 N.J.R. 503(a).
In (d), rewrote the introductory paragraph; inserted a new (¢); and
recodificd former (¢) as (f).
Amcnded by R.2003 d.60), effective February 3. 2003,
Sce: 34 NJ.R. 74(a). 35 N.J.R. 632(a).

Next Page is 7E-22.1
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In (b)4, substituted “coastal engmeering rule at” for “use conditions
of” preceding the N.J.A.C. reference.

7:7E-3.18 Coastal high hazard areas

(a) Coastal high hazard areas are flood prone areas
subject to high velocity waters (V zones) as delineated on
the Flood Insurance Rate Maps (FIRM) prepared by the
Federal Emergency Management Agency (FEMA), and ar-
eas within 25 feet of oceanfront shore protection structures,

Next Page is 7E-23
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which are subject to wave run-up and overtopping. (see
Appendix, Figure 2 incorporated herein by reference). The
Coastal High Hazard Area extends from offshore to the
inland limit of a primary frontal dune along an open coast
and any other area subject to high velocity wave action from
storms or seismic sources. The inland limit of the V zone is
defined as the V zone boundary line as designated on the
FIRM or the inland limit of the primary frontal dune,
whichever is most landward.
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. (b) Residential development, including hotels and motels,
is prohibited in coastal high hazard areas except for single
family and duplex infill developments that meet the stan-
dards of NJ.A.C. 7:7E~7.2(e) or (f) or development in
Atlantic City in accordance with (g) below.

(c) In general, commercial development is discouraged in
coastal high hazard areas.

(d) Beach use related commercial development in coastal
high hazard areas is conditionally acceptable within areas
that are already densely developed, provided that:

1. The site is landward of the boardwalk;

2. The height of the building does not exceed 15 feet
measured from either the elevation of the existing ground
or the boardwalk (depending on the specific site condi-
tions) to the top of a flat roof or the mid-point of a
sloped roof;

3. The facility is open to the general public and
supports beach/tourism related activities, that is, retail,
amusement and food services. Lodging facilities are ex-
cluded; and

4. The facility complies with all the flood proofing
requirements at N.J.A.C. 7:7E-3.25, Flood hazard areas.

(e) Any development determined to be acceptable at (c)
and (d) above shall comply with the requirements for imper-
vious cover and vegetative cover that apply to the site under
N.J.A.C. 7:7E-5 and either NJ.A.C. 7:7E~5A or 5B.

(f) All permanent structures shall be set back a minimum
of 25 feet from oceanfront shore protection structures,
typically including bulkheads, revetments and seawalls and
occasionally jetties and groins if constructed at inlets. This
condition is applicable only to shore protection structures
that are of sufficient height and strength to provide resis-
tance to storm waves. This condition does not apply to
development in accordance with (g) below.

{g) The following development in Atlantic City is accept-
able in Coastal High Hazard Areas provided it meets the
standards of N.J.A.C. 7:7E-3.49:

1. Development on or over existing ocean piers;

2. Pilings necessary to support development proposed
on or over existing ocean piers; and

3. Development on or over the Boardwalk.

(h) Rationale: See the OAL Note at the beginning of
this subchapter.

Amended by R.1985 d.715. effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 NJ.R. 1797(b}, 17 N.J.R. 1797(c), 18 NJ.R.
314(a).
Substantially amended,

Repeal and New Rule. R.1990 d.413. effective August 20, 1990,

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on natural water’s edge floodplains deleted.
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Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 NJ.R. 943(a), 26 NJ.R. 1561(a), 26 NJ.R. 2990(a).
Amended by R.1998 d.571, effective December 7, 1998,
See: 30 N.J.R. 1679(a), 30 N.J.R. 4210(b).
1n (b), changed N.J.A.C. reference; and added (e).
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
Rewrote the section.
Amended by R.2000 d.428, effective October 16, 2000.
See: 32 N.J.R. 864(a), 32 N.J.R. 3784(b).
In (b), inserted “or (f)” following “N.J.A.C. 7:7E-7.2(e)".

7:7E~3.19 Erosion hazard areas

(a) Erosion hazard areas are shoreline areas that are
eroding and/or have a history of erosion, causing them to be
highly susceptible to further erosion, and damage from
storms.

1. Erosion hazard areas may be identified by any one
of the following characteristics:

i. Lack of beaches;

ii. Lack of beaches at high tide;

iii. Narrow beaches;

iv. High beach mobility;

v. Foreshore extended under boardwalk;
vi. Low dunes or no dunes;

vii. Escarped foredune;

viii. Steep beach slopes;

ix. Cliffed bluffs as adjacent to beach;

x. Exposed, damaged or breached jetties, groins,
bulkheads or seawalls;

xi. High long-term erosion rates; or
xii. Pronounced downdrift effects of groins (jetties).

2. Erosion hazard areas extend inland from the edge
of a stabilized upland area to the limit of the area likely
to be eroded in 30 years for one to four unit dwelling
structures, and 60 years for all other structures, including
developed and undeveloped areas. This distance is mea-
sured from the crest of a bluff for coastal bluff areas, the
most seaward established dune crest for unvegetated dune
areas, the first vegetation line from the water for estab-
lished vegetated dune areas, and the landward edge of a
beach or the eight foot North American Datum (NAD),
1983, contour line, whichever is farther inland, for non-
dune areas.

i- An established, unvegetated dune is a dune that
has been in place for at least two winter seasons, or has
been constructed with the approval of the Department.

ii. An established vegetated dune is a dune with an
existing vegetative cover which has been growing on site
for at least two growing seasons.
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3. The extent of an erosion hazard area is calculated
by multiplying the projected annual erosion rate at a site
by 30 for the development of one to four unit dwelling
structures and by 60 for all other developments.

(b) Development is prohibited in erosion hazard areas,
except for:

1. Linear development which meets the Rule on Loca-
tion of Linear Development (N.J.A.C. 7:7E-6.1);

2. Shore protection activities which meet the appro-
priate Coastal Engineering Use Rule (NJA.C.
7:7E~71.11);

3. Single story, beach/tourism oriented commercial de-
velopment located within a commercial boardwalk area
existing on July 19, 1993 is conditionally acceptable pro-
vided that it meets the following conditions:

i. The site is located within an area currently used
and zoned for beach related commercial use, and is
landward of and adjacent to the boardwalk;

ii. The height of the building does not exceed 15
feet measured from either the elevation of the existing
ground or the boardwalk (depending on the specific site
conditions) to the top of a flat roof or the mid-point of
a sloped roof;

iii. The facility is open to the general public and
supports beach/tourism related recreational activities,
that is, retail, amusement and food services. Lodging
facilities are excluded;

iv. The facility meets all the flood proofing require-
ments of the Flood Hazard Areas rule (NJ.A.C.
7:7E-3.25); and

v. The development complies with the requirements
for impervious cover and vegetative cover that apply to
the site under N.J.A.C. 7:7E-5 and 5B;

4. Single family and duplex developments that meet
the standards of N.J.A.C. 7:7E-7.2(e) or (f);

5. The construction of dune walkover structures and
at-grade walkover pathways, in accordance with Depart-
ment standards found at N.J.A.C. 7:7E-3A;

6. Dune creation and beach maintenance activities in
accordance with Department standards found at N.J.A.C.
7:7E~3A; and

7. The following development in Atlantic City provid-
ed it meets the standards of N.J.A.C. 7:7E-3.49:

i. Development on or over existing ocean piers;

ii. Pilings necessary to support development pro-
posed on or over existing ocean piers; and

ili. Development on or over the Boardwalk.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Supp. 1-20-04

(Agency note: N.J.A.C, 7:7E-3.20 and 3.21 belong to the
Barrier and Bay Islands subcategory.)

Amended by R.1985 d.715, effective February 3, 1986.
Se;: 1(7 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
14(a).
Old (b) deleted; (b)1.~2. recodified to (b)-(c); old (c) now (d).
Repeal and New Rule, R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on alluvial flood margins deleted.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 2&2 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.1998 d.571, effective December 7, 1998.
See: 30 N.J.R. 1679(a), 30 NJ.R. 4210(b).
In (b)4. changed N.J.A.C. reference.
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 NJ.R. 503(a).
In (b), rewrote the introductory paragraph and added v in 3, and
added 7.
Amended by R.2000 d.428, effective October 16, 2000.
See: 32 N.J.R. 864(a), 32 N.J.R. 3784(b).
In (b)4, inserted “or (f)” following “N.J.A.C. 7:7E-7.2(¢)".
Amended by R.2004 d.43, effective January 20, 2004,
See: 35 N.J.R. 2801(a), 36 NJ.R. 442(a).
In (b)3iv, added N.J.A.C. reference.

7:7E-3.20 Barrier island corridor

(a) Barrier island corridors are the interior portions of
oceanfront barrier islands, spits and peninsulas. Along the
New Jersey Coast, headlands are located between Mon-
mouth Beach, Monmouth County and Pt. Pleasant Beach,
Ocean County.

1. The oceanfront barrier island corridor encompasses
that portion of barrier islands, spits and peninsulas (nar-
row land areas surrounded by both bay and ocean waters
and connected to the mainland) that lies upland of wet-
lands, beach and dune systems, filled water’s edges, and
existing lagoon edges. Barrier island corridor does not
include the headlands of northern Ocean County, Mon-
mouth County, and the southern tip of Cape May County,
which are part of the mainland.

(b) New or expanded development within the oceanfront
barrier island corridor is conditionally acceptable provided
that the development complies with the requirements for
impervious cover and vegetative cover that apply to the site
under N.JLA.C. 7:7E-5 and 5B.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
(b):( ())ld text deleted and new text added; (b)1 through (c) recodi-
fied to (c)-(e).
Repeal and New Rule, R.1990 d.413, effective August 20, 1990.
See: 22 N.JR. 1188(a), 22 N.J.R. 2542(b).
Text on beaches deleted.
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
Rewrote (b).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 NJ.R. 74(a), 35 N.J.R. 632(a).
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4. The development complies with the requirements
for impervious cover and vegetative cover that apply to
the site under NJ.A.C. 7:7E-5 and either N.J.A.C.
7:7E-5A or 5B.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3. 1986.
See: 17 NJ.R. 1466(a), 17 NJ.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.
314(a).
Substantially amended.
Repeal and New Rule. R.1990 d.413. effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on island corridor deleted.
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 NJ.R. 2042(a), 32 N.J.R. 503(a).
Rewrote (b)4.
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 NJ.R. 74(a), 35 N.J.R. 632(a).
In (b), deleted “that” following “provided” in the introductory
paragraph and rewrote 3.

Law Review and Journal Commentaries

Administrative  Procedure—CAFRA—Environmental
P.R. Chenoweth, 134 N.J.L.J. No. 10, 64 (1993).

Protection.

Admunistrative Procedure—Environmental Law. Steven P. Bann,
137 NJ.LJ. No. 1, 67 (1994).

7:7E-3.25 Flood hazard areas

(a) Flood hazard areas are the floodway and flood fringe
area around rivers, creeks and streams as delineated by the
Department under the Flood Hazard Area Control Act
(N.J.S.A. 58:16A-50 et seq.); and areas defined or delineat-
ed as an A or a V zone by the Federal Emergency Manage-
ment Agency (FEMA). They are areas subject to either tidal
or fluvial flooding. Where flood hazard areas have been
delineated by both the Department and FEMA, the Depart-
ment delineations shall be used. Where flood hazard areas
have not been delineated by the Department or FEMA,
limits of the 100 year floodplain will be established by
computation on a case-by-case basis. The seaward boundary
shall be the mean high water line (see Appendix 1, Figures 6
and 7, incorporated herein by reference).

1. A complete list of streams for which the Depart-
ment has delineated the flood hazard area can be found
in NJ.A.C. 7:13 (Rules Governing Flood Hazard Areas).

2. The Federal Emergency Management Agency has
delineated the tidal floodplain for all Coastal Zone mu-
nicipalities.

3. Where portions of the flood hazard areas meet the
definition of another Special Water’s Edge type (Filled
Water’s Edge, Lagoon Edge, Beaches, Dunes, Overwash
Areas, Erosion Hazard Areas, Coastal High Hazard Ar-
eas, Barrier Island Corridor, Bay Islands, Wetlands, Wet-
lands Buffer, Coastal Bluffs, and Intermittent Stream
Corridors), the Special Water’s Edge rules shall apply in
terms of location acceptability and the flood hazard areas

7E-29

rule shall apply in terms of setback and flood proofing
requirements.

(b) Dedication of flood hazard areas for purposes of
public open space is encouraged.

(c) In an undeveloped portion of a flood hazard area that
is within 100 feet of a navigable water body, development is
prohibited unless the development is for water dependent
use. “Navigable” and “water dependent” are defined at
N.J.A.C. T:7TE-1.8. For the purposes of this subsection and
(d) below, an “undeveloped” area is an area that has no
impervious cover.

(d) In a portion of an undeveloped flood hazard area that
is 100 feet or farther from a navigable waterway, develop-
ment is conditionally acceptable provided the development
would not prevent potential water-dependent use in any
portion of the flood hazard area within 100 feet of a
navigable water body.

(e) Retention and detention basins developed specifically
for storm water management purposes are conditionally
acceptable provided they are constructed in accordance with
the stormwater management rule (N.J.A.C. 7:7E-8.7).

(f) Development in areas subject to fluvial flooding must
conform with the Flood Hazard Area Control Act and rules
adopted thereunder. Development in areas subject to tidal
flooding must conform with applicable federal flood hazard
reduction standards as found at 44 C.F.R. Part 60 and the
Uniform Construction Code, N.J.S.A. 52:27D-1 et seq.

(g) Development in a flood hazard area shall comply with
the requirements for impervious cover and vegetative cover
under NJ.A.C. 7:7E-5 and either N.J.A.C. 7:7E-5A or 5B,
as applicable.

(h) Rationale: See the OAL Note at the beginning of
this subchapter.

New Rule, R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on wetlands recodified to 3.27.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).

In (a), rewrote the first sentence of the introductory paragraph; in
(b), substituted a reference to flood hazard areas for a reference to
undeveloped flood hazard areas, and deleted a former second sentence;
and rewrote (c), (d) and (g).

Amended by R.20032 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (a), substituted “the Department” for “DEP” throughout the
introductory paragraph and deleted “Alluvial Flood Margins,” and
substituted “rules” for “policies” in 3; rewrote (b); in (c), amended the
NJ.A.C. reference; in (e), substituted “stormwater management” for
“Stormwater Runoff”.

7:7TE-3.26 (Reserved)
New Rule, R.1990 d.413, effective August 20, 1990.
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See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on wetlands buffers recodified to 3.28 and amended to conform
to Freshwater Wetlands Protection Act Rules, NJ.A.C. 7:7A.
Repealed by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Section was “Alluvial Flood Margins”,

7:7€-3.27 Wetlands

(a) Wetlands or wetland means an area that is inundated
or saturated by surface water or groundwater at a frequency
and duration sufficient to support, and that under normal
circumstances does support, a prevalence of vegetation typi-
cally adapted for life in saturated soil conditions, commonly
known as hydrophytic vegetation.

1. Wetlands areas are identified and mapped on the
following:

i. National Wetlands Inventory Maps produced by
the U.S. Fish and Wildlife Service at a scale of 1:24,000
(generalized locations only);

ii. Coastal wetland maps, pursuant to the Wetlands
Act of 1970 (N.J.S.A. 13:9A-1 et seq.) prepared by the
DEP at a scale of 1:2,400; and

iii. Freshwater wetland maps prepared by DEP at a
scale of 1:12,000 (generalized locations only).

Note: Maps referenced in (a)lii and iii above are
available from the DEP Map and Publications sales
office (609) 777-1038.

2. Generalized locations of some wetland types can be
found in county soil surveys prepared by the U.S. Depart-
ment of Agriculture, Soil Conservation Service.

3. The maps referenced under (a)li, iii, and 2 above
shall be useful as an indicator to assist in the preliminary
determination of the presence or absence of wetlands
only. They have been determined to be unreliable for the
purposes of locating the actual wetlands boundary on a
specific site.

4. All tidal and inland wetlands, excluding the delin-
eated tidal wetlands defined pursuant to N.J.A.C. 7:7-2.2,
shall be identified and delineated in accordance with the
USEPA three-parameter approach (that is, hydrology,
soils and vegetation) specified under NJ.A.C. 7:7A~1.4 of
the Freshwater Wetlands Protection Act Rules.

(b) Development in wetlands defined under the Freshwa-
ter Wetlands Protection Act of 1987 is prohibited unless the
development is found to be acceptable under the Freshwater
Wetlands Protection Act Rules (NJ.A.C. 7:7A).

(c) Development of all kinds in all other wetlands not
defined in (b) above is prohibited unless the Department
can find that the proposed development meets the following
four conditions:

Supp. 2-3-03

1. Requires water access or is water oriented as a
central purpose of the basic function of the activity (this
rule applies only to development proposed on or adjacent
to waterways). This means that the use must be water
dependent as defined in NJ.A.C. 7:7E-1.8;

2. Has no prudent or feasible alternative on a non-
wetland site;

3. Will result in minimum feasible alteration or im-
pairment of natural tidal circulation (or natural circula-
tion in the case of non-tidal wetlands); and

4, Will result in minimum feasible alteration or im-
pairment of natural contour or the natural vegetation of
the wetlands.

(d) In particular, dumping solid or liquid wastes and
applying or storing certain pesticides on wetiands are pro-
hibited. .

(e) No action by the Commissioner shall prohibit, restrict
or impair the exercise or performance of the powers and
duties conferred or imposed by law on the Department of
Environmental Protection, the Natural Resource Council
and the State Mosquito Control Commission in said Depart-
ment, the Department of Health, or any mosquito control or
other project or activity operating under or authorized by
the provisions of chapter 9 of Title 26 of Revised Statutes.
This rule does not supersede the authority of the State
Mosquito Commission to undertake mosquito control pro-
jects authorized by chapter 9 of Title 26 of the Revised
Statutes.

(f) Development that adversely affects white cedar stands
such as water table drawdown, surface and groundwater
quality changes and the introduction of non-native plant
species is prohibited.

(g) For projects which require a Waterfront Development
permit, the reuse of former dredged material disposal sites
for continued dredged material disposal is conditionally
acceptable provided the following criteria are met:

1. The site has been used for dredged material dispos-
al within the past 10 years;

2. The site has existing dikes or berms in sound
condition, and/or has sufficient area of previously dis-
posed material within the previously disturbed disposal
area to allow the construction of structurally sound dikes
and berms;

3. There are no anticipated adverse effects on threat-
ened or endangered species;

4. There are no colonial nesting birds present on site
which would be adversely affected (seasonal restrictions
may be required);

5. No wetlands regulated pursuant to the Wetlands
Act of 1970 would be adversely affected;
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(c) Continued, renewed, or new farming is encouraged in
farmland conservation areas.

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

Section substantially amended.

Amended by R.1990 d.413, effective August 20. 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on dry borrow pits recodified to 3.35; text on farmland conser-
vation areas recodified from 3.31, with amended definition of Area.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19.

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

7:7E-3.34 Steep slopes

(a) Steep slopes are land areas with slopes greater than
15 percent, which are not adjacent to the shoreline and
therefore not coastal bluffs (see N.J.A.C. 7:7E-3.31). Steep
slopes include natural swales and ravines, as well as man-
made areas, such as those created through mining for sand,
gravel, or fill, or road grading. Slopes of less than 15 percent
are not considered to be steep slopes.

(b) Development on steep slopes is discouraged where
wetlands, wetland buffers, intermittent stream corridors,
threatened and endangered species habitats or water areas
are located adjacent to or at the base of the slope and on
steep slopes which are forested as defined at N.J.A.C.
7:7E-5.5(c).

(c) Development on steep slopes other than those listed
in (b) above is conditionally acceptable provided:

1. The steep slope is vegetated with native woody
vegetation to the maximum extent practicable; and

2. Stabilization measures are used, if necessary, such
as terracing and paving, that are consistent with the
natural or predevelopment character of the entire site, to
the maximum extent practicable.

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

(Agency note: NJ.A.C. 7:7E-3.35 through 3.48 are
Coastwide and Regional Special Areas)

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 NJ.R. 1466(a), 17 N.J.R. 1797(b), 17 NJ.R. 1797(c), 18 N.J.R.
314(a).
(b) amended. :
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on historic and archeological resources recodified to 3.36; text
on steep slopes recodified from 3.32.
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a). 35 N.J.R. 632(a).
Rewrote the section.
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7:7E-3.35 Dry borrow pits

(a) Dry borrow pits are excavations for the purpose of
extracting coastal minerals which have not extended below
the groundwater level. This includes, but is not limited to,
dry sand, gravel and clay pits, and stone quarries.

(b) Surface mining is conditionally acceptable, provided
the mining use rule at N.J.A.C. 7:7E-7.8 is satisfied.

(c) Channeling clean surface runoff into dry sand and
gravel pits for the purposes of aquifer recharge is encour-
aged. Pavement runoff may be channeled into dry borrow
pits provided that it is adequately filtered to remove pave-
ment contaminants.

(d) Discharge of clean effluent from liquid waste treat-
ment facilities for aquifer recharge is encouraged (e.g.,
tertiary sewage effluent), provided groundwater quality is
monitored and maintained.

(e) Storing water in impermeable dry borrow pits is con-
ditionally acceptable.

(f) Dredged material disposal is conditionally acceptable
provided that:

1. The dredged material will not degrade groundwater
quality;

2. The dredged material is of a particle size that will
not disturb groundwater hydrology; and

3. Dredged material disposal is compatible with neigh-
boring uses.

(g) Solid waste disposal is conditionally acceptable on a
case-by-case basis provided that:

1. Waste disposal is compatible with neighboring uses;

2. Elevations of the landfill do not exceed original
surface elevations before mining; and

3. The waste disposal complies with the solid and
hazardous waste rule at NJ.A.C. 7:7E-8.22.

(h) Filling or grading for construction is conditionally
acceptable provided the fill is clean and of a texture that
will not disturb local groundwater flow.

(i) All proposed uses must reduce all banks to a slope of
less than one in three, stabilize them, and prepare them for
planting, and initiate native successions.

(j) Rationale: See the OAL Note at the beginning of this
subchapter.

(Agency note: NJ.A.C. 7:7E-3.35 through 3.48 are
Coastwide and Regional Special Areas)

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.JR. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.L.R.
314(a).
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(b) deleted and (b)! through (c) recodified as (b)-(j).
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on specimen trees recodified to 3.40; text on dry borrow pits
recodified from 3.33.
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 NJ.R. 74(a), 35 N.J.R. 632(a).

Rewrote (b); in (f), substituted references to dredged material for
references to spoil throughout; rewrote (g) and (h).

7:7E-336 Historic and archaeological resources

(a) Historic and archaeological resources include objects,
structures, shipwrecks, buildings, neighborhoods, districts,
and man-made or man-modified features of the landscape
and seascape, including historic and prehistoric archaeologi-
cal sites, which either are on or are eligible for inclusion on
the New Jersey or National Register of Historic Places.

{b) Development that detracts from, encroaches upon,
damages, or destroys the value of historic and archaeological
resources is discouraged.

(c) Development that incorporates historic and archaeo-
logical resources in sensitive adaptive reuse is encouraged.

(d) Scientific recording and/or removal of the historic and
archaeological resources or other mitigation measures must
take place if the proposed development would irreversibly
and/or adversely affect historic and archaeological resources.
Surveys and reports to identify and evaluate historic and
archaeological resources potentially eligible for the New
Jersey or National Registers shall be performed by profes-
sionals who meet the National Park Service’s Professional
Qualifications Standards in the applicable discipline. Pro-
fessional procedures and reports shall meet the applicable
Secretary of the Interior’s Standards and Guidelines for
Archaeology and Historic Preservation and the New Jersey
Historic Preservation Office’s professional reporting and
surveying guidelines, once these guidelines are promulgated
as rules, in accordance with the Administrative Procedure
Act, N.JS.A. 52:14B-1 et seq. A description of the qualifica-
tions and performance standards is available at the Historic
Preservation Office.

(e) New development in undeveloped areas near historic
and archaeological resources is conditionally acceptable,
provided that the design of the proposed development is
compatible with the appearance of the historic and archaco-
logical resource. For archaeological resources within the
area of the undertaking, avoidance and protection is appro-
priate. When this is not feasible and prudent, and these
resources are of value solely for the information which they
contain, archaeological data recovery to mitigate the project
impact will be required.

(f) Recovery of shipwrecks consistent with the protection
of historic values and environmental integrity of shipwrecks
and their sites may be permitted subject to the conditions
listed at (f)1 through 7 below. The recovery of shipwrecks
must also be consistent with the shipwrecks and artificial
reefs rule at N.J.A.C. 7:7E~3.13,
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1. The proposed project is in the public interest;

2. The archaeological knowledge gained will outweigh
the loss to future archaeological research and to the
public of the preserved shipwreck;

3. The applicant has expertise in underwater archaeol-
ogy as outlined by the Federal Requirements 36 CFR 66,
pursuant to the Archaeological and Historic Preservation
Act of 1974 (P.L. 93-291), and through the National
Environmental Policy Act, the National Historic Preserva-
tion Act of 1966, (as amended), the Abandoned Ship-
wreck Act of 1987, and their respective implementing
regulations and guidelines;

4. Artifacts will be recovered in an archaeologically
appropriate manner;

5. Recovered artifacts will be analyzed and invento-
ried, and as appropriate, preserved, restored, and/or made
accessible to future researchers;

6. Two copies of a professional archaeological report
will be prepared for the Department giving the following
information about the shipwreck and its excavation: His-
toric background, description of environment, salvage
methodology, artifact analysis, description of techniques
used in preservation of artifacts, base map, narrative and
grid map on artifacts recovered, bibliography, photo-
graphs, National Register documentation and conclusions;
and

7. The entire exploration and salvage effort will be in
accordance with the Secretary of the Interior’s 1983 Stan-
dards and Guidelines for Archaeology and Historic Pres-
ervation, and the Department of the Interior’s 1990
Abandoned Shipwreck Act Final Guidelines which are
available from the Historic Preservation Office.

(g) The Department may require the submission of a
cultural resource survey report if it is determined that there
is a known historic or prehistoric resource in the project
area, or a reasonable potential for the presence of such a
resource, which may be affected by a proposed develop-
ment. - However, in general, such surveys will not be re-
quired for the developments and/or sites listed below:

1. Single family and duplex developments which are
not part of a larger development;

2. Sites which can be documented as being previously
disturbed to the extent that any archacological resources
present would have been completely destroyed;

3. Sites which are located on lands containing fill
material, including Psamments soils (PN, PO, PW) or
Urban Land Soils (UL, UP), as defined in the appropriate
County Soil Survey; and

4. The replacement of structures and utilities, in-place
and in-kind, provided that the area of previous distur-
bance does not increase.
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1. The structure spans the entire width of the water
body, and has no associated structures located below the
mean high water line, unless it is demonstrated that such
a structure is not feasible;

2. The bridge is non-obtrusive, including siting, design
and materials, all of which are in character with the
surrounding development;

3. A vertical clearance of five feet is maintained be-
tween the elevation of the water body at mean high water
and the lowest structural member of the bridge where the
water depth is greater than two feet at mean high water;

4. A single crossing is used where feasible;

5. There is no reduction of the total width and volume
of the water body passing under the bridge;

6. The water body is crossed by a method which
minimizes disruption to the bottom of the water body;
and

7. The crossing is designed to minimize impacts to the
fishery resources, and is generally at a 90 degree angle to
the shoreline.

(h) Development of culverts is conditionally acceptable
provided it complies with the following:

1. A natural streambed is provided through either the
use of a bottomless structure or by recessing the culvert
bottom a minimum of 12 inches below the bottom of the
water body;

2. There is no reduction of the total pre-construction
width and volume of the water body passing through the
culvert; and

3. The crossing is designed to minimize impacts to the
fishery resources, and is generally at a 90 degree angle to
the shoreline.

(i) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on Hudson River Waterfront Area recodified to 3.48; text on

wild and scenic river corridors recodified from 3.44, expanded to

include those corridors protected under the Federal Wild and Scenic
River Act (16 US.C. §§ 1271-1278); development restricted by new
(b)4 and 5.
Amended by R.2003 d.60, effective February 3. 2003.
See: 34 N.J.R. 74(a), 35 N.LR. 632(a).

Rewrote the section.

7:7E-3.47 Geodetic control reference marks

(a) Geodetic control reference marks are traverse sta-
tions and benchmarks established or used by the New Jersey
Geodetic Control Survey pursuant to P.L. 1934, c.116. They
include the following types:

1. Monument-(Mon), Disk-(DK): A standard United
States Coast and Geodetic Survey or New Jersey Geodet-

7E-40.0.3

ic Control Survey disk set in a concrete post, pavement,
curb, ledge rock, etc., stamped with a reference number,
and used for both horizontal and vertical control.

2. Point (Pt): A State highway, tidelands (riparian),
city, etc. survey marker represented by a chiseled cross,
punch hole, brass plug, etc. used for horizontal and
vertical control. These stations are not marked, but if
there should be an enclosing box, the rim is stamped with
a number.

3. Rivet-(Rv.): A standard metal rivet set by the New
Jersey Geodetic Control Survey, used for vertical control.

4. Mark-(Mk.): Same as point, but used only for
vertical control. In the description of such marks there
should appear a mark number followed by an equality
sign and then the original name or elevation of the bench
mark, and in parentheses the name of the organization
which established the mark.

(b) The disturbance of a geodetic control reference mark
is discouraged. When a geodetic control reference mark
must be moved, raised or lowered to accommodate con-
struction, the New Jersey Geodetic Control Survey shall be
contacted at least 60 days prior to disturbance, and arrange-
ments shall be made to protect the position. If the position
can not be protected, it may be altered in position after
approval by the New Jersey Geodetic Control Survey and
under the supervision of a licensed professional engineer or
land surveyor using standard methods. Copies of field
notes and instruments, tape, and rod specifications including
calibration data, shall be submitted to the New Jersey
Geodetic Controf Survey.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

New Rule R.1985 d.715, effective February 3, 1986.

See: 'I(7 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).

Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on geodetic control reference marks recodified from 3.45.

Amended by R.2003 d.60, effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 N.L.R. 632(a).

7:7E-3.48 Hudson River Waterfront Area

(a) The following terms, when used in this section, shall
have the following meanings:

1. “Average building height” is defined as the mean
height of the roof line of a building on a pier measured
from the pier deck level to the top of the parapet or the
midpoint of a sloped roof above pier deck level.

2. “The Hudson River Waterfront Area” extends
from the George Washington Bridge in Fort Lee, Bergen
County to the Bayonne Bridge in Bayonne, Hudson
County, inclusive of all land within the municipalities of
Bayonne, Jersey City, Hoboken, Weehawken, West New
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York, Guttenberg, North Bergen, Edgewater and Fort
Lee subject to the Waterfront Development Law.

3. *“Landward end of pier” means the end of the pier
at its point of attachment to the upland.

4. “Pier” means a pile supported, decked structure
extending from upland over water. The longest axis of a
pier is generally perpendicular to the shoreline. See
“platform” below.

5. “Pier deck level” means the lowest deck surface
that is at or above base flood elevation (the water surface
elevation of a 100-year flood as defined by the Federal
Emergency Management Agency).

6. “Platform” means a pile supported, decked struc-

ture extending from upland over water. The longest axis

“of a platform is generally parallel to the shoreline. See
“pier” above.

7. “Walkway” means areas along the waterfront, in-
cluding areas on piers, that are devoted to activities by the
public such as but not limited to walking, jogging and
bicycle riding.

8. “Waterward end of pier” means the end of a pier
most distant from its point of attachment to the upland.

(b) Non-industrial development within the Hudson River
Waterfront Area shall conform with the criteria as set forth
in (d) below, which govern allowable building height, mass-
ing and public access. Industrial development, including
water dependent transportation (passenger and vehicular)
and cargo handling facilities, shall conform with the criteria
to the extent practical consistent with public safety and the
operational requirements of such facilities.

(c) Hudson River Waterfront Area development shall be
consistent with all other applicable Coastal Zone Manage-
ment rules with particular attention given to NJA.C.
7:7E-3.40, Public open space, N.J.A.C. 7:7E-3.41, Special
hazards areas, N.J.A.C. 7:7E-3.43, Special urban areas,
NJAC. 7:7E-7.14, High rise structures, N.J.A.C.
7:7E-8.11, Public access to the waterfront, N.J.A.C.
7:7E-8.12, Scenic resources and design, and N.JA.C.
7:7TE-8.4, Water quality.

(d) The following standards apply to all developments
proposed on piers and will be used by the Department as a
guide for developments proposed on platforms. In some
cases, a platform may, in effect, function as upland and,
thus, be more appropriately reviewed under rules that regu-
late upland development.

1. Non-industrial development upon piers is condi-
tionally acceptable provided that specific amounts of usa-
ble landscaped public open space are incorporated into
the project, as provided below:

Supp. 1-20-04

i. The minimum length of public open space at the
landward end of a pier required for any building less
than or equal to 40 feet in average height shall be 20
feet;

ii. The minimum length of public open space at the
landward end of a pier required for any building above
40 feet in average height shall be computed as follows:

Minimum length of landward  _ (ABH)? (2 x ABH) + 60 feet

open space 40 feet

Example: Avcrage Minimum Landward
Hcight Opcn Space Length
80 fect 60 feet
70 fect 425 feet
60 fect 30 feet
50 feet 225 feet
40 fect 20 feet;

iii. The minimum length of distal public open space
at the waterward end of a pier required for any building
less than or equal to 40 feet in average height shall be
20 feet;

iv. The minimum length of public open space at the
waterward end of a pier required for any building above
40 feet in average height shall be computed as follows:

Minimum length of waterward  _ (ABHY_ s o appny 4 120 feet
open space 16 feet

Example: Average Minimum Waterward
Height Open Space Length
80 feet 120 feet
70 feet 76 feet
60 feet 45 feet
50 feet 26 feet
40 feet 20 feet;

v. The area of public open space at the ends of
piers required by this section shall be the minimum
length times the width of the pier. The public open
space areas do not have to occupy the entire width of
the pier for the full minimum length required, and do
not have to be entirely at pier deck level, provided the
following criteria are satisfied:

(1) Public open space at each pier end, that covers
the full width of the pier, shall be at least 20 feet in
length or 70 percent of the minimum length, as
determined above at (d)1i through iv above, whichev-
er is greater;

(2) The remaining area of public open space (up
to 30 percent of the minimum length times the
average width of the pier) must be contiguous with
the public open space at the end of the pier; and

(3) Up to 50 percent of the public open space at
pier ends may be elevated up to 12 feet above pier
deck level provided that easy access is provided
between elevated and pier deck level public open
space areas, for able bodied and disabled people;

1Y
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vi. At least one public access walkway of at least 16
feet in width shall be provided along the entire length
of a pier, from the waterward end to the landward end
at the point at which it abuts the Hudson River Water-
front Walkway. All such walkways shall be at pier deck
level or ramped so that disabled access is provided
between the public open space areas at both ends of a
pier;

vii. Where piers are less than 400 feet apart, the
heights, as allowed by this section, shall be further
reduced by 20 percent for each pier. No reduction of
open space will be allowed as a result of this height
reduction; and

vili. Development that reuses existing structures on
piers shall comply with the above criteria to the maxi-
mum practical extent; and

ix. All pier structures shall conform with applicable
Federal flood hazard reduction standards as found in
44 C.F.R. Part 60 and in the Uniform Construction
Code, N.J.S.A. 52:27D-1 et seq.

(e) All waterfront development along the Hudson River
shall develop, maintain and manage a section of the Hudson
Waterfront Walkway coincident with the shoreline of the
development property. The developer shall, by appropriate
instrument of conveyance, create a conservation easement in
favor of the Department. The conservation easement shall
define the physical parameters of the walkway and the
allowable uses, address the maintenance and management
duties and identify the responsible party. Development of
each project’s public access system shall conform to this
special area policy and to the Hudson Waterfront Walkway
Planning and Design Guidelines (1984) and the Hudson
Waterfront Walkway Design Standards (1989), subject to
the following clarification:

1. With the exception of water dependent industrial
uses, all Hudson River pier development shall provide
unrestricted, landscaped public access as required by (d)
above. Public access on piers shall be on a 24-hour basis,
but the Department will consider requests to limit access
late at night if the applicant submits an enforceable
agreement to ensure that access will be maintained for
the agreed upon hours. Public access to the main route of
the Hudson Waterfront Walkway shall be on a 24-hour
basis.

2. Water dependent industrial piers shall provide lin-
ear public access and/or public access observation nodes
as feasible, consistent with public safety.

3. Within all public access corridors and public open
space areas on piers, pedestrians shall have a declared
right of way over vehicles. Public access corridors may be
used for emergency vehicular access, but shall not serve as
service or general vehicular roadways. All instances of
vehicular/pedestrian crossing shall be designated to assure
motorists are aware they are crossing a pedestrian right of
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way. Stop signs, speed bumps and similar design tech-
niques shall be used as necessary.

(f) Applications which vary in detail from the standards
of this rule are discouraged, but will be considered for
approval if they would provide greater public access and/or
protection of natural or scenic resources than would be
afforded by strict compliance with this rule. Applicants
proposing a development which varies in detail from the
standards of this rule are encouraged to contact the Depart-
ment for guidance when conceptual plans have been pre-
pared.

New Rule, 1988 d.338, effective August 15, 1988.
See: 20 N.J.R. 139(a), 20 N.J.R. 2058(b).
Amended by R.1989 d.271, effective May 15, 1989.
See: 20 N.J.R. 1982(a), 21 N.J.R. 1332(b).

Change at (d) from all walkways being 15 feet in width to providing
at least one of at least 16 feet in width.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on Hudson River Waterfront Area recodified from 3.46; re-
quirement for easement to DEP added at () design standards and
guideline references updated.

Amended by R.2000 d.428, effective October 16, 2000.
See: 32 N.J.R. 864(a), 32 N.J.R. 3784(a).

In (e), substituted “restriction” for “easement” throughout introduc-
tory paragraph.

Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (c), substituted “Zone Management rules” for “Resource and
Development Policies”; in (d), substituted “Department” for “Divi-
sion” and “rules” for “policies” and deleted the last sentence in the
introductory paragraph; in (e)l, substituted “Department” for “Divi-
sion”; rewrote (f).

Amended by R.2004 d.43, effective January 20, 2004.
See: 35 N.J.R. 2801(a), 36 N.J.R. 442(a).
In (c), amended N.J.A.C. references.

Law Review and Journal Commentaries

Environmental Law. On the Waterfront. Lewis Goldshore and
Marsha Wolf, 157 N.J.L.J. 1180.

7:7E-3.49 Atlantic City

(a) Atlantic City is those lands within the municipal
boundary of the City of Atlantic City.

(b) “Casino hotels” are hotels with casinos as provided
for in the Casino Control Act (P.L. 1977, c.100, as amend-
ed).

1. Casino hotel development in Atlantic City shall be
located in the city’s traditional resort area (along the
Boardwalk), and in the State Marina area to the maxi-
mum extent practicable. For the purpose of this section,
the State Marina area is the area bounded by Clam
Creek, Absecon Inlet, Clam Thorofare, Penrose Canal,
Absecon Boulevard, Huron Avenue, and Maryland Ave-
nue to Magellan Avenue, across Delta Basin.

i. Casino hotel development is discouraged in exist-
ing residential areas and in areas where access by public
transportation between the proposed hotel-casino and
the Boardwalk is limited.
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ii. Casino hotel development is discouraged along
the access highways to Atlantic City that is, along the
entire Atlantic City Expressway, Route 40 north and
west of Beach Thorofare and Route 30 northwest of
Penrose Canal.

iii. Casino development is encouraged in Atlantic
City to ensure that the objectives of the 1976 constitu-
tional referendum on casino gambling, including the
stimulation of new construction and the revitalization of
Atlantic City and its region, are achieved.

(c) The following standards apply to all development
proposed on or over the existing ocean piers listed at (c)1
below.

1. Existing ocean piers (piers) are limited to the foot-
print of the following five piers, as depicted on the
Department’s 1995-1997 National Aerial Photographic
Program imagery (GIS):

i. Garden Pier;
ii. Steel Pier;

iii. Steeplechase Pier, except that Steeplechase Pier
may be connected to the Boardwalk provided the con-
necting portion of the pier does not exceed the width of
the existing Steeplechase Pier;

iv. Central Pier; and
v. Million Dollar Pier (Ocean One).

2. Residential development is prohibited on the exist-
ing ocean piers except where a waiver of strict compliance
with the municipal flood damage prevention ordinance
has been granted by the Federal Emergency Management
Agency for a hotel to be located over the water.

3. The development proposed on the pier must have
an evacuation plan approved by the Atlantic City Office
of Emergency Management.

4. A minimum of 50 percent of the total floor area of
any building constructed on the pier shall be devoted to
publicly accessible, non-casino entertainment and recre-
ation.
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S. The height of the structures on the pier shall not
exceed 100 feet above the deck surface of the Boardwalk,
except for decorative architectural elements and amuse-
ment rides which shall not exceed 200 feet. There shall be
no occupancy above the 100 foot elevation.

6. The height of the structures on the pier shall not
exceed 50 feet above the deck surface of the Boardwalk
within 100 feet of the property line in common with the
Boardwalk.

7. A building setback of 50 feet shall be maintained
from the seaward end of the pier. If a building is 50 feet
or more in height, an additional 20 feet setback from the
seaward end of the pier is required.

8. Public access shall be provided in accordance with
all of the following:

i. The development shall provide a means for pe-
destrians to walk along the dry beach under the pier
from one side to the other, except where the beach is
so narrow as to preclude such passage;

ii. A stairway shall be provided from the pier to the
beach and from the Boardwalk to the beach on the
southwesterly side of the pier, where the pier intersects
the Boardwalk and, on the northeasterly side of the
pier, either where the pier intersects the Boardwalk or
on the Boardwalk within 50 feet of the point at which
the pier intersects the Boardwalk;

iii. Publicly accessible open space, including lighted
public seating and viewing and, where appropriate,
fishing areas, shall be provided at the seaward end of
the pier at the level of the deck surface of the Board-
walk. The publicly accessible open space shall occupy
the entire width of the pier (parallel to the ocean
shoreline in a northeast-southwest direction) for a dis-
tance of 50 feet landward from the end of the pier. The
area between 30 and 50 feet inland from the end of the
pier may be occupied by outdoor dining and food
concessions and be partially enclosed, through the use
of awnings, canopies, and windbreaks. No other struc-
tures shall be placed in this area;

Next Page is 7E-40.1
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SUBCHAPTER 7. USE RULES

OFFICE OF ADMINISTRATIVE LAW NOTE: Rationale state-
ments were filed as a part of these rules, but have not been
reproduced in this subchapter. The rationale statements can be
reviewed at the following office:

Office of Adminstrative Law
Quakerbnidge Plaza

Bldg. No. 9

PO Box 049

Trenton, New Jersey 08625-0049

7:7E~7.1 Purpose and scope

Many types of development seek to locate in the coastal
zone. The second stage in the screening process of the
Coastal Zone Management rules involves analysis of appro-
priate uses of coastal resources. Use rules are rules and
conditions applicable to particular kinds of development.
Use rules do not preempt location rules which restrict
development, unless specifically stated. In general, condi-
tions contained in the use rules must be satisfied in addition
to the location rules (N.J.A.C. 7:7E-2 through 6), and the
resource rules described in the following subchapter
(N.J.A.C. 7:7TE-8).

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.I.R. 1561(a), 26 N.J.R. 2990(a).

Amended by R.2003 d.60, effective February 3, 2003.

See: 34 NLJ.R. 74(a), 35 N.JR. 632(a).
Rewrote the section.

Amended by R.2004 d.43, effective January 20, 2004.

See: 35 N.J.R. 2801(a), 36 N.J.R. 442(a).

Case Notes

Construction permit application denied due to anticipated nitrate
production; testing to challenge application demial found to not meet
acceptable scientific standards. Andover Mobile Home Park v. Dept.
of Environmental Protection, 4 N.J.A.R. 420 (1981).

T:7E-7.2 Housing use rules

(a) “Housing” includes single family detached houses,
multi-family units with apartments or town houses, high-rise
buildings and mixed use developments.

(b) Standards relevant to water area and water’s edge
housing are as follows:

1. New housing or expansion of existing habitable
housing is prohibited in Water Areas. Reconstruction of
existing habitable structures on pilings located over water
areas is conditionally acceptable except when damaged by
wind, water or waves, in which case reconstruction is
prohibited.

2. In special urban areas and along large rivers where
water dependent uses are demonstrated to be infeasible,
new housing is also acceptable on structurally sound
existing pilings, or where piers have been removed as part
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of the harbor clean up program, the equivalent pier area
may be replaced in the same or another location.

i. Structurally sound existing pilings may be recon-
figured provided that the total area of water coverage is
not increased and fisheries resources are not adversely
impacted.

ii. Expansion of the total area of water coverage is
discouraged, except where it can be shown that exten-
sions are functionally necessary for water dependent
uses.

iii. New housing acceptable under this rule shall be
consistent with the Public Access to the Waterfront
Rule (N.J.A.C. 7:7E-8.11), including provisions of fish-
ing access as appropriate.

3. Housing is conditionally acceptable in the filled
water’s edge, provided that it meets the requirements of
the Filled Water’s Edge rule (N.J.A.C. 7:7E-3.23) and the
Public Access to the Waterfront Rule (N.J.AC.
7:7E-8.11). The residential development shall comply
with the requirements for impervious cover and vegetative
cover that apply to the site under N.J.A.C. 7:7E-5 and
either NJ.A.C. 7:7E-SA or 5B, except on bay islands
where the requirements of the Bay Island Corridor rule
(NJ.A.C. 7:TE~3.21) shall apply.

4. New housing involving the stabilization of existing
lagoons through revegetation, bulkheading or other
means is conditionally acceptable provided that the condi-
tions of the existing lagoon edge rule (N.J.A.C. 7:7E-3.24)
and the filling rule (NJ.A.C. 7:7E-4.10) are satisfied.

5. On sites with existing shore protection structures,
the residential structure shall be set back a minimum of
25 feet from the oceanfront shore protection structures,
and a minimum of 15 feet from shore protection struc-
tures elsewhere. This distance shall be measured from
the waterward face of a bulkhead or seawall and from the
top of slope on the seaward side of the revetment.

6. Water area and water’s edge housing shall include a
provision for boat ramps wherever feasible unless an
accessible boat ramp is nearby.

7. Rationale: See the OAL Note at the beginning of
this subchapter.

(c) Standards relevant to floating homes are as follows:

1. A floating home is any waterborne structure de-
signed and intended primarily as a permanent or seasonal
dwelling, not for use as a recreational vessel, which will
remain stationary for more than 10 days.

2. Floating homes are prohibited in the coastal zone.
Those floating homes registered with the New Jersey
Department of Motor Vehicles prior to June 1, 1984 are
not subject to this paragraph.

3. Rationale: See the OAL Note at the beginning of
this subchapter.

(d) Standards relevant to cluster development are as
follows: :
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1. Housing developments are encouraged to cluster
dwelling units on the areas of sites most suitable for
development. “Clustering” is defined as an increase of net
density realized by reducing the size of private lots and
retaining or increasing the gross density of a project.

2. Rationale: See the OAL Note at the beginning of
this subchapter.

(e) Standards relevant to the development of a single
family home or duplex and/or accessory development (such
as garages, sheds, pools, driveways, grading, excavation,
filling, and clearing, excluding shore protection structures)
which does not result in the development of more than one
single family home or duplex either solely or in conjunction
with a previous development as defined at N.J.A.C.
7:7-2.1(b)8, and provided the single family home or duplex
and accessory development are located landward of the
mean high water line are as follows:

1. Development shall comply with N.J.A.C. 7:7E-3.22,
Beaches, 7:7E-3.27, Wetlands, 7:7E-3.28, Wetland buff-
ers, and 7:7E~3.38, Endangered or threatened wildlife or
vegetation species habitats;

2. Development shall comply with N.J.A.C. 7:7E-3.16,
Dunes, except as provided under (e)2i or ii below.

i. Development that is located on the landward
slope of a secondary or tertiary dune as described at
(e)2i(2) below, whichever is most landward, need not
comply with the dunes rule, NJ.A.C. 7.:7E-3.16, if the
site and the development meet all of the following
criteria:

(1) The area of the site proposed to be developed
is located greater than 500 feet landward of the mean
high water line of the adjacent water body;

(4) The site disturbance, including grading, excava-
tion and vegetation removal, is limited to that neces-
sary to develop the single family home or duplex
and/or accessory structures; or

ii. Development that is located on a dune which is
isolated from a beach and dune system by a paved
public road, public seawall or public bulkhead, existing
on July 19, 1993, need not comply with the Dunes rule
at N.JLA.C. 7:7E-3.16, if the site and the development
meet all of the following criteria:

(1) The road, seawall or bulkhead is of sufficient
size to be designated as the V-zone boundary on the
municipal flood insurance rate map;

(2) The road, seawall or bulkhead has eliminated
the protective function of the isolated dune, by pro-
viding a significant barrier to coastal processes, in-
cluding storm waves and flooding;

(3) The road, seawall or bulkhead is functional
and is currently maintained by a public entity;

(4) The area of proposed construction is designat-
ed as an A-Zone, B-Zone or C-Zone on the munici-
pal Flood Insurance Rate Map;

(5) The site disturbance, including grading, excava-
tion and vegetation removal, is limited to that neces-
sary to develop the single family home or duplex
and/or accessory structures; and

(6) The proposed development does not include
the construction of a shore protection structure;

3. Development shall comply with N.J.A.C. 7:7E-3.31,
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(2) The cross-sectional volume per linear foot of
the primary frontal dune waterward of the proposed
single family home or duplex as measured above the
100-year stillwater elevation and waterward of the
primary frontal dune crest, is greater than 1,100
square feet. For the purposes of this section, primary
frontal dune means a continuous or nearly continu-
ous mound or ridge of sand with relatively steep
waterward and landward slopes immediately land-
ward of and adjacent to the beach, and subject to
erosion and overtopping from high tides and waves
during major coastal storms. Secondary and tertiary
dunes means the second and third dune mound or
ridge, respectively, landward from and adjacent to
the primary frontal dune;

(3) The beach area adjacent to the proposed de-
velopment is ejther naturally stable without beach
nourishment or naturally accretional without beach
nourishment, as determined by using the method
described at N.J.A.C, 7:7E-3.19, Erosion Hazard Ar-
eas, and the information in the Department’s Geo-
graphic Information System (GIS) database as found
in the Historical Shoreline coverage 1836-1986; and
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Coastal bluffs, if the site is located on the Atlantic Ocean,
Delaware Bay, Raritan Bay, or Sandy Hook Bay. Coastal
bluffs are defined at NJ.A.C. 7:7E-3.31(a). If the site is
not located on one of the four water bodies listed above,
the development shall comply with the setback require-
ments at (€)10i below, unless the development meets
either (e)3i or ii below:

i. The development is located in the “developed
bluff area.” For the purposes of this paragraph, a
“developed bluff area” is an area delineated by the
limit of existing buildings, in-ground pool or tennis
court that existed on July 19, 1993; or

ii. The development on the coastal bluff is located
landward of the developed bluff area as defined at (e)3i
above, and does not exceed the cumulative surface area
of the developed bluff area on the site. If all or part of
the proposed development on the coastal bluff is locat-
ed landward of the existing developed bluff area, an
equivalent area of the existing developed bluff area
shall be restored through the planting of native woody
vegetation species.

O
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ii. On an oceanfront site with existing or proposed
shore protection structures, the single family home or
duplex and/or accessory structures (except decks) shall

4. Development shall comply with N.J.A.C. 7:7E-3.18,
Coastal High Hazard Areas, and NJ.A.C. 7:7E-3.19,
Erosion Hazard Areas, except as excluded under (i) be-

low;

i. Development that is located on a site partially or
completely within a coastal high hazard area or erosion
hazard area need not comply with the Coastal High
Hazard Areas rule, N.JA.C. 7:7E-3.18, or Erosion
Hazard Areas rule at N.J.A.C. 7:7E-3.19 if:

(1) The lot was shown as a subdivided lot prior to
July 19, 1993;

(2) The lot is served by a municipal sewer system;
and

(3) A house or commercial building is located
within 100 feet of each of the lot lines that run
roughly perpendicular to the mean high water line.
The 100 feet shall be measured outward from each
lot line, along a line generally parallel to the mean
high water line;

5. The use of plastic under landscaped or gravel areas
is prohibited. All sub-gravel liners shall be made of filter
cloth or other permeable material;

6. Any driveway shall be covered with a permeable
material or else shall be pitched to drain all runoff onto
permeable areas of the site;

7. For a wooded site, site clearing shall be limited to
an area no more than 20 feet from the footprint of the
single family home or duplex and the area necessary for
driveway, septic, and utility line installations;

8. The development shall comply with the elevation
and flood proofing requirements of the National Flood
Insurance Program regulations at 44 CFR Chapter 1;

9. For a site adjacent to or including surface water
bodies or wetlands, a silt fence with a 10-foot landward
return shall be erected at the limit of disturbance along
the waterward and wetland sides of the development
before construction begins. This fence shall be maintained
and remain in place until all construction and landscaping
is completed,;

10. Development shall comply with the following set-
backs:

i.  On a site with coastal bluffs that is not located on
the Atlantic Ocean, Delaware Bay, Raritan Bay, or
Sandy Hook Bay, the single family home or duplex
and/or accessory structures shall be set back a minimum
of 10 feet from the crest of the bluff provided that
development will not result in a loss of stability of the
bluff or vegetation on the bluff face. Any structure that
requires excavation shall be set back one foot beyond
the 10 foot setback for every foot of excavation below
existing grade;
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be set back at least 25 feet from existing or proposed
oceanfront shore protection structures. This distance
shall be measured from the waterward face of a bulk-
head or seawall and from the top of slope on the
waterward face of the revetment. This setback shall not
apply to below grade structures;

iii. On a non-oceanfront site with existing or pro-
posed shore protection structures, the single family
home or duplex and/or accessory structures (except
decks) shall be set back at least 15 feet from existing or
proposed shore protection structures. If there is no
alternative to locating the proposed development at
least 15 feet landward of the shore protection structure,
the Department shall reduce the required setback if an
engineering certification is submitted demonstrating
that, after the proposed development has been con-
structed, the shore protection structure can be replaced
within 18 inches of the existing shore protection struc-
ture and a conservation restriction in a form approved
by the Department is recorded for the property which
states that any reconstruction of a shore protection
structure shall be within 18 inches of the existing shore
protection structure. A site with coastal bluffs shall
instead comply with (e)10i above;

11. The standards for the expansion or reconstruction
(with or without expansion) of a single family home or
duplex are found at NJ.A.C, 7:7E-7.2(f);

12. Rationale: See the OAL Note at the beginning of
this subchapter.

(f) Standards relevant to the expansion, or reconstruction
(with or without expansion), of a legally constructed habit-
able single family home or duplex and/or accessory develop-
ment (such as garages, sheds, pools, driveways, grading,
excavation, filling, and clearing, excluding shore protection
structures) which does not result in the development of
more than one single family home or duplex either solely or
in conjunction with a previous development as defined at
N.J.AC. 7:7-2.1(b)8, and provided the single family home
or duplex and accessory development are located landward
of the mean high water line are as follows:

1. Development shall comply with N.J.A.C. 7:7E-3.22,
Beaches, 7:7E-3.27, Wetlands, 7:7E-3.28, Wetland buff-
ers, and 7:7E-3.38, Endangered or threatened wildlife or
vegetation species habitats;

2. Development shall comply with N.J.A.C. 7:7E-3.16,
Dunes, except as provided under (f)2i through iv below.

i. Development that is located on the landward
slope of a secondary or tertiary dune as described at
(H)2i(2) below, whichever is most landward, need not
comply with the dunes rule, NJ.A.C. 7:7E-3.16, if the
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site and the development meet all of the following
criteria:

(1) The area of the site proposed to be developed
is located greater than 500 feet landward of the mean
high water line of the adjacent water body;

(2) The cross-sectional volume per linear foot of
the primary frontal dune waterward of the proposed
single family home or duplex as measured above the
100-year stillwater elevation and waterward of the
primary frontal dune crest, is greater than 1,100
square feet. For the purpose of this section, primary
frontal dune means a continuous or nearly continu-
ous mound or ridge of sand with relatively steep
waterward and landward slopes immediately land-
ward of and adjacent to the beach, and subject to
erosion and overtopping from high tides and waves
during major coastal storms. Secondary and tertiary
dunes means the second and third dune mound or
ridge, respectively, landward from and adjacent to
the primary frontal dune;

(3) The beach area adjacent to the proposed de-
velopment is either naturally stable without beach
nourishment or naturally accretional without beach
nourishment, as determined by using the method
described at N.J.A.C. 7:7E-3.19, Erosion Hazard Ar-
eas, and the information in the Department’s Geo-
graphic Information System (GIS) database as found
in the Historical Shoreline coverage 1836-1986; and

(4) The site disturbance, including grading, excava-
tion and vegetation removal, is limited to that neces-
sary to expand or reconstruct the single family home
or duplex and/or accessory structures;

ii. Development that is located on a dune which is
isolated from a beach and dune system by a paved
public road, public seawall or public bulkhead, existing
on July 19, 1993, need not comply with the dunes rule
at NJ.A.C. 7:7E-3.16, if the site and the development
meet all of the following criteria:

(1) The road, seawall or bulkhead is of sufficient
size to be designated as the V-zone boundary on the
municipal flood insurance rate map;

(2) The road, seawall or bulkhead has eliminated
the protective function of the isolated dune, by pro-
viding a significant barrier to coastal processes, in-
cluding storm waves and flooding;

(3) The road, seawall or bulkhead is functional
and is currently maintained by a public entity;

(4) The area of proposed construction is designat-
ed as an A—Zone, B-Zone or C-Zone on the munici-
pal Flood Insurance Rate Map;
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(5) The site disturbance, including grading, excava-
tion and vegetation removal, is limited to that neces-
sary to expand or reconstruct the single family home
or duplex and/or accessory structures; and

(6) The proposed development does not include
the construction of a shore protection structure,

iii. Development that is located on a dune need not

comply with the Dunes rule, NJ.A.C. 7.7E-3.16, if the
development meets the following criteria:

(1) The single family home or duplex legally exist-
ed on July 19, 1993;

(2) The development constructed after July 19,
1993 does not exceed a cumulative surface area of
750 square feet on the dune, excluding the area of
reconstruction within the existing footprint of devel-
opment and the area of development authorized
under (f)iv below above;

(3) The development is located within the foot-
print of development of the existing single family
home or duplex and/or on the landward side of the
existing footprint of development and within the area
between lines extended landward and perpendicular
to the mean high water line from the widest shore
parallel points of the existing footprint of develop-
ment, except as provided at (f)2iii(4) below;

(4) For every 10 feet the footprint of development
of the single family home or duplex is set back
landward on the lot from the existing footprint of
development of the single family home or duplex, the
total area of development may be increased by 200
square feet in addition to that authorized in (f)2iii(2),
provided the additional square footage is constructed
on the non-waterward side of the single family home
or duplex;

(5) The dune area waterward of the single family
home or duplex is enhanced as follows:

(A) Sand fill shall be placed as necessary to
establish a uniform dune crest elevation matching
the highest dune crest elevation at the site; and

(B) Native dune vegetation shall be planted as
necessary to establish vegetative cover in accor-
dance with the specifications contained in the
Guidelines and Recommendations for Coastal
Dune Restoration and Creation Projects (DEP,
1985) and/or Restoration of Sand Dunes Along the
Mid-Atlantic Coast (U.S. Soil Conservation Ser-
vice, 1992). These documents are available upon
request from the Department’s Land Use Regula-
tion Program, PO Box 439, Trenton, New Jersey
08625-0439, (609) 292-0060; and
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(6) A conservation restriction for the dune areas
waterward of the existing and/or approved single
family home or duplex and/or accessory development
is recorded in accordance with N.J.A.C. 7:7-1.5(b)18.

iv. Development that is located on a dune and
entails the enclosure of an existing deck, patio, or
porch, need not comply with the Dunes rule, N.J.A.C.
7:7E-3.16, if the development meets the following crite-
ria:

(1) The development is the enclosure of a deck,
patio, or porch;

(2) The deck, patio, or porch enclosure is located
on the non-waterward side of the single family home
or duplex, as defined at NJ.A.C. 7:7-1.3;

(3) The deck, patio, or porch legally existed on
July 19, 1993;

(4) The deck, patio, or porch abuts the dwelling;

(5) The enclosure does not extend beyond the
limit of the existing deck, patio, or porch as it existed
on July 19, 1993;

(6) The footprint of development of the deck,
patio, or porch enclosure does not exceed 400 square
feet;

(7) The dune area waterward of the single family
home or duplex is enhanced as follows:

(A) Sand fill shall be placed as necessary to
establish a uniform dune crest elevation matching
the highest existing dune crest elevation at the site;
and

(B) Native dune vegetation shall be planted in
accordance with the specifications contained in the
Guidelines and Recommendations for Coastal
Dune Restoration Projects (DEP, 1985) and/or
Restoration of Sand Dunes Along the Mid-Atlan-
tic Coast (U.S. Soil Conservation Service, 1992).
These documents are available upon request from
the Department’s Land Use Regulation Program,
PO Box 439, Trenton, New Jersey 08625-0439,
(609) 292-0060; and

(8) A conservation restriction for the dune areas
waterward of the existing and/or approved single
family home or duplex and/or accessory development
is recorded in accordance with N.J.A.C. 7:7-1.5(b)18.

3. Development shall comply with NJ.A.C, 7:7E-3.31,
Coastal bluffs, if the site is located on the Atlantic Ocean,
Delaware Bay, Raritan Bay, or Sandy Hook Bay. Coastal
bluffs are defined at NJ.A.C. 7:7E-3.31(a). If the site is
not located on one of the four water bodies listed above,
the development shall comply with the setback require-
ments at (f)10i below, unless the development meets
either (f)3i or ii below:
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i. The development is located in the “developed
bluff area.” For the purposes of this paragraph, a
“developed bluff area” is an area delineated by the
limit of existing buildings, in-ground pool or tennis
court that existed on July 19, 1993; or

ii. The development on the coastal bluff is located
landward of the developed bluff area as defined at (f)3i
above, and does not exceed the cumulative surface area
of the developed bluff area on the site. If all or part of
the proposed development on the coastal bluff is locat-
ed landward of the existing developed bluff area, an
equivalent area of the existing developed bluff area
shall be restored through the planting of native woody
vegetation species.

4. Development shall comply with N.J.A.C. 7.:7E-3.18,
Coastal High Hazard Areas, and NJ.A.C. 7:7E-3.19,
Erosion Hazard Areas, except as excluded under (i) be-
low.

i. Development that is located on a site partially or
completely within a coastal high hazard area or erosion
hazard area need not comply with the Coastal High
Hazard Areas rule, NJ.A.C. 7:7E-3.18, or Erosion
Hazard Areas rule at N.J.A.C. 7:7E-3.19 if:

(1) The lot was shown as a subdivided lot prior to
July 19, 1993;

(2) The lot is served by a municipal sewer system;
and

(3) A house or commercial building is located
within 100 feet of each of the lot lines that run
roughly perpendicular to the mean high water line.
The 100 feet shall be measured outward from each
lot line, along a line generally parallel to the mean
high water line;

5. The use of plastic under landscaped or gravel areas
is prohibited. All sub-gravel liners shall be made of filter
cloth or other permeable material;

6. Any driveway shall be covered with a permeable
material or else shall be pitched to drain all runoff onto
permeable areas of the site;

7. For a wooded site, site clearing shall be limited to
an area no more than 20 feet from the footprint of the
single family home or duplex and the area necessary for
driveway, septic, and utility line installations;

8. The development shall comply with the elevation
and flood proofing requirements of the National Flood
Insurance Program regulations at 44 CFR Chapter 1;

9. For a site adjacent to or including surface water
bodies or wetlands, a silt fence with a 10-foot landward
return shall be erected at the limit of disturbance along
the waterward and wetland sides of the development
before construction begins. This fence shall be maintained
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and remain in place until all construction and landscaping
is completed;

10. Development shall comply with the following set-
backs:

i. On a site with coastal bluffs that is not located on
the Atlantic Ocean, Delaware Bay, Raritan Bay, or
Sandy Hook Bay, the single family home or duplex
and/or accessory structures shall be set back a minimum
of 10 feet from the crest of the bluff provided that the
development will not result in a loss of stability of the
bluff or vegetation on the bluff face. Any structure that
requires excavation shall be set back one foot beyond
the 10 foot setback for every foot of excavation below
existing grade;

ii. On an oceanfront site with existing or proposed
shore protection structures, the single family home or
duplex and/or accessory structures (except decks) shall
be set back at least 25 feet from existing or proposed
oceanfront shore protection structures. This distance
shall be measured from the waterward face of a bulk-
head or seawall and from the top of slope on the
waterward face of the revetment. This setback shall not
apply to below grade structures;

iii. On a non-oceanfront site with existing or pro-
posed shore protection “structures, the single family
home or duplex and accessory structures (except decks)
shall be set back at least 15 feet from existing or
proposed shore protection structures. If there is no
alternative to locating the proposed development at
least 15 feet landward of the shore protection structure,
the Department shall reduce the required setback if an
engineering certification is submitted demonstrating
that, after the proposed development has been con-
structed, the shore protection structure can be replaced
within 18 inches of the existing shore protection struc-
ture and a conservation restriction in a form approved
by the Department is recorded for the property which
states that any reconstruction of a shore protection
structure shall be within 18 inches of the existing shore
protection structure. A site with coastal bluffs shall
instead comply with (£)10i above;

11, The standards for the development of a single
family home or duplex are found at N.J.A.C. 7:7E-7.2(e);

12, Rationale: See the OAL Note at the beginning of
this subchapter.

(g) The standards relevant to housing and transportation
are as follows:

1. The development of housing at locations and densi-
ties that contribute to the feasibility of public transporta-
tion is encouraged.

2. Residential developments are encouraged to in-
clude bicycle paths to activity centers and bicycle storage
facilities.
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3. Residential developments are encouraged to pro-
vide pedestrian amenities which include lighted walkways
with benches, lighted sidewalks with curb ramps and
intersections, shade trees, and pedestrian controlled traf-
fic lights.

4. Rationale: See the OAL Note at the beginning of
this subchapter.

Correction: Subsection (e)—Inserted omission concerning affordable
housing.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 NJ.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.
314(a).
Secsion substantially amended.

Petition for Rulemaking: Petitioned for a departmental level “concep-
tual approval”; denied.

See: 21 N.J.R. 1912(a).

Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 NJ.R. 2542(b).
New housing policy replaced outmoded affordable housing use policy

at (f).

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Public Notice: Notice of Receipt of and Action on a Petition for
Rulemaking.

See: 29 NJ.R. 5333(b); 30 N.J.R. 494(a).

Administrative correction.

See: 30 NJ.R. 217(a).

Petition for Rulemaking.

See: 30 N.J.R. 2525(a), 30 N.J.R. 4077(a).

Amended by R.1998 d.571, effective December 7, 1998.

See: 30 N.J.R. 1679(a), 30 N.J.R. 4210(b).
Rewrote (e)1iii(3).

Amended by R.2000 d.45, effective February 7, 2000.

See: 31 N.J.R. 2042(a), 32 N.1.R. 503(a).
In (b)3, rewrote the second sentence.

Amended by R.2000 d.428, effective October 16, 2000.

See: 32 N.J.R. 864(a), 32 N.J.R. 3784(b).
Deleted former (e), inserted new (e) and (f), and recodified former

() as ().

Amended by R.2003 d.60, effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Rewrote the section.

Case Notes

Construction permits issued without sufficient findings of fact were
invalid. Crema v. Dept. of Environmental Protection, 192 N.J.Super.
505, 471 A.2d 422 (App.Div.1984) certiorari denied 96 N.J. 306, 307,
475 A.2d 597 (1984).

Regulation noted as being responsive to both CAFRA directions and
to the fair share housing constitutional mandate of the Mount Laurel I
decision. Southern Burlington Cty. N.A.A.C.P, v. Mount Laurel Twp.,
92 N.J. 158, 456 A.2d 390, on remand 207 N.J.Super. 169, 504 A.2d 66
(1983).

Department of Environmental Protection to impose “fair share”
housing conditions to provide for low and moderate income housing
(citing former N.JA.C, 7.7E-8.6 and 7:7E-8.11). In re Egg Harbor
Associates, 185 N.J.Super. 507, 449 A.2d 1324 (App.Div.1982) affirmed
94 N.J. 358, 465 A.2d 1115 (1983).

Former rules for large scale residential development do not support
conditional approval of construction permit for large scale development
because of serious deficiencies in essential findings (citing former
regulations and former N.J.A.C. 7:7E~8.11). Crema v. Dept. of Envi-
ronmental Protection, 182 N.J.Super. 445, 442 A.2d 630 (App.Div.
1982), affirmed as modified 94 N.J. 286, 463 A.2d 910 (1983).
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Amended by R.1993 d.549, effective November 15, 1993.

See: 25 NLI.R. 5(a), 25 N.J.R. 5146(b).

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Amended by R.2003 d.60, effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Rewrote the section.

7:7E-7.5 Transportation use rule
(a) Standards relevant to roads are as follows:

1. New road construction must be consistent with the
rule on location of linear development at N.J.A.C.
7:7E-6.1, and shall be limited to situations where:

i. A clear need exists, taking into account the alter-
natives of upgrading existing roads and of using public
transportation to meet the need;

ii. Provision is made to include construction of bicy-
cle and foot paths, except where these would not be
feasible;

iii. Provision is made to include, where appropriate,
catwalks and parking access to nearby waterbodies.

iv. Provision is made for coordinated construction
of public transportation rights-of-way and facilities,
such as bus lanes, rail lines, and related transit stop or
station facilities and parking, except where such con-
struction would not be feasible;

v. Visual and physical access to the coastal waters is
maintained, to the maximum extent practicable; and

vi. Induced development in conflict with coastal
rules would not be expected to result.

2. Rationale: See the OAL Note at the beginning of
this subchapter.

(b) Standards relevant to public transportation are as
follows:

1. New and improved public transportation facilities,
including bus, rail, air, boat travel, people mover systems
and related parking facilities, are encouraged.

2. Development of existing rights-of-way which would
preclude either their use for public transportation or
public recreation trails is discouraged.

3. Rationale: See the OAL Note at the beginning of
this subchapter.

(c) Standards relevant to bicycle and foot paths are as
follows:

1. The construction of internal bicycle paths, foot
paths and sidewalks in residential, commercial, and indus-
trial developments is required to the maximum extent
practicable.

2. Linear bicycle and foot paths are encouraged along
the edges of all water bodies, and from the water body to
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the nearest public road, provided they would not disturb
Special Areas or subject the user to danger.

3. Existing bicycle and foot paths shall be continued
around development when it is not practical to pass
through development.

4. Rationale: See the OAL Note at the beginning of
this subchapter.

(d) Standards relevant to parking facilities are as follows:

1. Parking facility standards apply to all of the follow-
ing:
i. Any parking facility of which any part is within
the area subject to the Waterfront Development Act
(N.J.S.A. 12:5-1 et seq.);

ii. Any parking facility and related access, of which
any part of the facility or related access is located in the
coastal zone; or

2. Parking lots, garages and large paved areas are
conditionally acceptable, provided that they will not inter-
fere with existing or planned mass transit services, the
extent of paved surfaces is minimized, and landscaping
with indigenous species is maximized.

3. Rationale: See OAL Note at the beginning of the
subchapter. :

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.

314(a).

Substantially amended and recodified.

Amended by R.1990 d.413, effective August 20, 1990,
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Intercept parking facilities encouraged/required at (d)3.

Amended by R.1993 d.140, effective April 5, 1993.
See: 24 N.J.R. 1986(a), 25 N.J.R. 1549(a).

Amended to allow alternative traffic reduction programs to be used
in place of the employee intercept lot requirement for casinos located
in Atlantic City.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).

In (d), deleted a former 3 and recodified former 4 as 3.

Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (a)l, substituted “rule on location of linear development at

N.J.A.C. 7:7E-6.1.” for “Rule on Location of Linear Development”.

7:7E-1.6 Public facility use rule

(a) Public facilities include a broad range of public works
for production, transfer, transmission, and recovery of water,
sewerage and other utilities. The presence of an adequate
infrastructure makes possible future development and re-
sponds to the needs created by present development.

(b) Solid waste facility means any system, site, equipment
or building which is utilized for the storage, collection,
processing, transfer, transportation, separation, recycling,
recovering or disposal of solid waste, but shall not include a
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recycling center, a regulated medical waste collection facility
authorized pursuant to N.J.A.C. 7:26-3A.39, or an intermo-
dal container facility authorized pursuant to N.J.A.C.
7:26-3.6.

1. Solid waste facilities are conditionally acceptable
provided:

i. Solid waste conservation techniques such as recy-
cling, resource and energy recovery, and volume reduc-
tion are explored and proved infeasible before a new or
expanded sanitary landfill, preferably at a regional
scale, is deemed acceptable;

ii. The solid waste facility is not located in a coastal
wetland as provided at N.J.A.C. 7:7-2.2(b); and

iii. The solid waste facility complies with the Solid
and hazardous waste rule at N.J.A.C. 7:7E-8.22.

2. Rationale: See the OAL Note at the beginning of
this subchapter.

(c) Wastewater treatment facilities are conditionally ac-
ceptable provided:

1. The wastewater treatment facility, including sewer
lines, is consistent with an approved Water Quality Man-
agement (208) Plan;

2. The secondary impacts associated with the facility
are consistent with the Coastal Zone Management rules;
and

3. The facility shall provide for muiltiple use of the
site, including open space and recreation use, to the
maximum extent feasible.

4, Rationale: See the OAL Note at the beginning of
this subchapter.

(d) New or expanded public facilities other than those
listed at (b) and (c) above are conditionally acceptable
provided:

1. The public facility would serve a demonstrated
need that cannot be met by an existing public facility at
the site or region;

2. Alternate technologies, including conservation, are
an impractical or infeasible approach to meeting all or
part of the need for the public facility; and

3. The public facility would not generate significant
secondary impacts inconsistent with the Coastal Zone
Management rules.

Amended by R.1985 d.715, effective February 3, 1986.

See: :7)NJ.R. 1466(a), 17 NJ.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Substantially amended and recodified.

Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Stylistic changes.

Am;&d)ed by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
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See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d., effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 NJ.R. 632(a).

Rewrote the section.

7:7E-1.7 Industry use rule

(a) Industry uses are uses that involve industrial process-
ing, manufacturing, storage or distribution activities. These
uses include, but are not limited to, electric power produc-
tion, food and food byproduct processing, paper production,
agrichemical production, chemical processes, storage facili-
ties, metallurgical processes, mining and excavation process-
es, and processes using mineral products. Industrial uses do
not include petroleum refining which is considered an ener-
gy use and, therefore, subject to the standards of N.J.A.C.
7T:7E-174.

(b) Industrial uses are encouraged in special urban areas.
Elsewhere, industrial uses are conditionally acceptable pro-
vided they comply with all applicable location and resource
rules. Particular attention should be given to location rules
which reserve the water’s edge for water dependent uses
(NJ.A.C. 7:7E-3.16 and 7:7E-3.32) to the buffers and com-
patibility of uses rule, N.J.A.C, 7:7E-8.13, which requires
that the use be compatible with existing uses in the area or
adequate buffering be provided; and the public access to the
waterfront rule, NJ.A.C. 7:7E-8.11, which places public
access requirements upon the use.

(c) New industrial development is encouraged to locate at
or adjacent to existing industrial sites, to the maximum
extent practicable.

(d) Industry that is easily accessible to its labor force by
foot or public transportation is encouraged.

(e) Marine resource-dependent industry, such as com-
mercial fishing, is encouraged and shall have priority over
other waterfront uses, except for recreation.

(f) The cogeneration of electricity with process steam is
encouraged.

(g) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
(a)8 added.

Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Stylistic changes.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Amended by R.2003 d.60, effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Rewrote (a) and (b).
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7:7E-7.8 Mining Use rule

(a) New or expanded mining operations on land, and
directly related development, for the extraction and/or pro-
cessing of construction sand, gravel, ilmenite, glauconite,
and other minerals are conditionally acceptable, provided
that the following conditions are met (mining is otherwise
exempted from the General Land Areas rule, but shall
comply with the Special Areas, and General Water Area
rules):

1. The location of mining operations, such as pits,
plants, pipelines, and access roads, causes minimal practi-
cable disturbance to significant wildlife habitats, such as
wetlands and stands of mature vegetation;

2. The location of new or expanded mining operations
is generally contiguous with or adjacent to sites of existing
mining operations, or probable locations of mineral re-
sources on nearby sites, in order to concentrate and not
scatter the location of mineral extraction areas within a
region, recognizing that mineral resources occur only in
certain limited areas;

3. Buffer areas are provided in accordance with
NJ.A.C. 7:7E-8.13, using existing vegetation and/or new
vegetation and landscaping, to provide maximum feasible
screening of new on-land extractive activities and related
processing from roads, water bodies, marshes and recre-
ation areas. The Buffers and Compatibility of Uses rule
(NJ.A.C. 7:7E-8.13) provides guidance related to buffer
treatment. A minimum buffer area of 500 feet will be
required to existing residential development;

4. The mine development and reclamation plan, in-
cluding the timetable, phasing, and activities of the new or
expanded mining operations, has been designed with ex-
plicit and adequate consideration of the ultimate reclama-
tion, restoration, and reuse of the site and use of its
surrounding region, once the mineral resource is de-
pleted;

5. The mineral extraction areas shall be reclaimed,
contoured and replanted to ensure slope stability, control
erosion, afford adequate drainage, provide as natural an
appearance as possible, and increase the recreation poten-
tial of the restored site within two years of the termi-
nation of mining operations;

6. The mining operations control and minimize to the
maximum extent practicable adverse impacts from noise
and dust, surface and groundwater pollution, and disposal
of spoils and waste materials and conform to all applica-
ble Federal, State, and local regulations and standards;

7. The mineral extraction operation will not have a
substantial or longlasting adverse impact on coastal re-
sources, including local economies, after the initial ad-
verse impact of removal of vegetation, habitat, and soils,
and not including the long-term irretrievable impact of
use of the non-renewable mineral resource; and

7E-73

8. The mine development and reclamation plan mini-
mizes the area and time of disruption of agricultural
operations and provides for storage and restoration of all
Agricultural Class I, II, and III soils, so that there will be
no net loss in the area covered by these soils whenever
feasible. The placement of soils may be acceptable to an
alternate location if a need is demonstrated, there is no
net loss in the area covered by these soils and the
placement is consistent with all other coastal rules.

(b) The proposed mining, extension of existing mining or
associated mining activities in freshwater wetlands or fresh-
water wetlands transition areas is subject to the Freshwater
Wetlands Protection Act (N.J.S.A. 13:9B-1 et seq.) In
addition, proposed mining extension of existing mining or
associated mining activities within the 100-year floodplain is
subject to the Flood Hazard Control Act (N.JS.A.
58:16A-50 et seq.).

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.
314(a).
(a)8 added.

Amended by R.1990) d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Disruption of agricultural activities permitted under certain circum-

stances.

Amended by R.1994 d.380, effective July I8, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

7:7TE~1.9 Port use rule

(a) Port uses are concentrations of shoreside marine
terminals and transfer facilities for the movement of water-
borne cargo (including fluids), and including facilities for
loading, unloading and temporary storage.

(b) Port-related development and marine commerce is
encouraged in and adjacent to established port areas. Wa-
ter-dependent development shall not be preempted by non-
water dependent development in these areas.

(c) New port uses outside of existing ports as defined at
N.J.A.C. T:7E-3.11(a) are acceptable only when there is a
clear demonstration of need, and when suitable land and
water area is not available in or adjacent to an existing port.

(d) New or expanded ports must be compatible with
surrounding land uses and provide for maximum open space
and physical and visual access to the waterfront, provided
that this access does not interfere with port operations or
endanger public health and safety. New or expanded ports
must also not interfere with national, State, county or
municipal parks, recreational areas, or wildlife refuges.

(e) New, expanded or redeveloped port facilities must
have direct access to navigation channels of sufficient depth
for anticipated vessel access, with minimal dredge and fill

Supp. 2-3-03



7:7E-1.9

ENVIRONMENTAL PROTECTION

requirements, adequate access to road, rail transportation,
and adjacent land with sufficient load bearing capacity for
structures.

(f) Limited water-dependent, port-related activity, such as
commercial fishing, support facilities and emergency oil spill
cleanup storage, is acceptable at the small commercial har-
bors in the coastal zone.

(g) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 NJ.R. 1797(c), 18 NJ.R.
314(a).
Old (b) deleted; (b)1.-5. now (c)-(f); (c) now (g).

Amended by R.1990 d.413, effective August 20, 1990,

See: 22 NJ.R. 1188(a), 22 N.J.R. 2542(b).
Stylistic changes,

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Amended by R.2003 d.60, effective February 3, 2003.

See: 34 NJ.R. 74(a), 35 N.J.R. 632(a).
In (c), amended N.J.A.C. reference.

Law Review and Journal Commentaries

Environmental Law--Waterfront Development. P.R. Chenoweth,
137 N.J.L.J. No. 10, 66 (1994).

Case Notes

Compatibility test is consistent with Waterfront Development Act.
Distributec, Inc. v. New Jersey Dept. of Environmental Protection and
Energy, Div. of Coastal Resources, 274 N.J.Super. 1, 643 A2d 11
(A.D.1994), certification granted 138 N.J. 266, 649 A.2d 1286, affirmed
139 N.J. 431, 655 A.2d 437.

Developer failed to demonstrate need for new port facility. Distribu-
tec, Inc. v. New Jersey Dept. of Environmental Protection and Energy,
Div. of Coastal Resources, 274 N.J.Super. 1, 643 A.2d 11 (A.D.1994),
certification granted 138 N.J. 266, 649 A.2d 1286, affirmed 139 N.J. 431,
655 A.2d 437.

Evidence supported denial of port development application. Distri-
butec, Inc. v. New Jersey Dept. of Environmental Protection and
Energy, Div. of Coastal Resources, 274 N.l.Super. 1, 643 A.2d 11
(A.D.1994), certification granted 138 N.J. 266, 649 A.2d 1286, affirmed
139 N.J. 431, 655 A.2d 437.

Record established that it was proper to deny permits to allow
construction of new bulk materials handling port, particularly in view of
availability of suitable land and water area at at least one existing port.
In Matter of Bridgeton Bulk Materials Handling Facility, 93
N.J.A.R.2d (EPE) 203.

Waterfront development permit sought for containerized freight fa-
cility; failure to satisfy requirements for “new port”. Distributec Inc.
v. New Jersey Department of Environmental Protection, 92 N.J.A.R.2d
(EPE) 198.

T:7E-7.10 Commercial facility use rule

(a) Standards relevant to hotels and motels are as fol-
lows:

Supp. 2-3-03

1. Hotels and motels are commercial establishments,
known to the public as hotels, motor-hotels, motels, or
tourist courts, primarily engaged in providing lodging, or
lodging and meals, for the general public. Also included
are hotels and motels operated by membership organiza-
tions, whether open to the general public or not.

2. New, expanded or improved hotels and motels are
conditionally acceptable provided that the development
complies with all Location and Resource rules and with
the rule for high-rise structures and is compatible in scale,
site design, and architecture with surrounding develop-
ment.

3. Hotels, motels or restaurants may be water oriented
if they take full advantage of a waterfront location.

4. In special urban areas, new hotel, motel, or restau-
rant development is acceptable in the filled water’s edge
and over large rivers on structurally sound pilings, provid-
ed it is consistent with rules on Filled Water’'s Edge
(NJ.AC. 7:7E-3.23) and Special Urban Areas (NJ.A.C.
7:7E-3.43), and the existing total area of water coverage
is not expanded except where it can be demonstrated that
extensions are functionally necessary for water dependent
uses.

5. Rationale: See the OAL Note at the beginning of
this subchapter.

(b) Standards relevant to retail trade and services are as
follows:

1. Retail and trade service is a broad category includ-
ing, but not limited to, establishments selling merchandise
for personal and household consumption, such as food
stores and clothing stores; offices; service establishments
such as banks and insurance agencies; establishments
such as restaurants and night clubs; and establishments
for participant sports such as bowling alleys and indoor
tennis courts.

2. In special urban areas, new or expanded retail trade
and service establishments are conditionally acceptable in
filled water’s edge areas and over large rivers on structur-
ally sound existing pilings as part of mixed use develop-
ments, provided that the development is consistent with
the rule on Filled Water’s Edge (N.J.A.C. 7:7E-3.23) and
Special Urban Areas (N.J.A.C. 7:7E-3.43), and the exist-
ing total area of water coverage is not expanded except
where it can be demonstrated that extensions are func-
tionally necessary for water dependent uses,

3. Elsewhere in the coastal zone, new or expanded
retail trade and service establishments are conditionally
acceptable provided that the development:

i. Complies with all applicable Location and Re-
source rules;

ii. Is compatible in scale, site design, and architec-
ture with surrounding development; and
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7:7E-8.14

2. The standards for wetland buffers are found at
N.J.A.C. 7:7TE-3.28.

3. The following apply to buffer treatment:

i. All buffer areas shall be planted with appropriate
vegetative species, either through primary planting or
supplemental planting. This landscaping shall include
use of mixed, native vegetative species, with sufficient
size and density to create a solid visual screen within
five years from the date of planting.

ii. Buffer areas which are forested may require
supplemental vegetative plantings to ensure that accept-
able visual and physical separation is achieved.

iii. Buffer areas which are non-forested will require
dense vegetative plantings with mixed evergreen and
deciduous trees and shrubs. Evergreens must be at
least eight feet tall at time of planting; deciduous trees
must be at least three inches caliper, balled and bur-
lapped; shrubs must be at least three to four feet in
height.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.L.R. 1466(a), 17 N.J.R. 1797(b), 17 N.JL.R. 1797(c), 18 NJ.R.
314(a).
Deleted “policy” from (b).
Amended by R.1990 d.413. effective August 20, 1990.
See: 22 NJ.R. 1188(a), 22 N.J.R. 2542(b).
Stylistic changes.
Administrative change to (b)I.
See: 23 N.LR. 1662(b).
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994),
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60. effective February 3, 2003.
See: 34 N.JR. 74(a), 35 NJ.R. 632(a).
In (b)1, amended N.J.A.C. reference; in (b)2, substituted “standards
for” “rule regarding” and “is” for “are”.

Case Notes

Record established that it was proper to deny permits to allow
construction of new bulk materials handling port, particularly in view of
availability of suitable land and water area at at least one existing port.
In Matter of Bridgeton Bulk Materials Handling Facility. 93
N.J.A.R.2d (EPE) 203.

7:7E-8.14 Traffic

(a) Traffic is the movement of vehicles, pedestrians or
ships along a route.

(b) Coastal development shall be designed, located and
operated in a manner to cause the least possible disturbance
to traffic systems.

1. Alternative means of transportation, that is, public
and private mass transportation facilities and services,
shall be considered and, wherever feasible, incorporated
into the design and management of a proposed develop-
ment, to reduce the number of individual vehicle trips
generated as a result of the facility. Examples of alterna-
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tive means of transportation include: van pooling, stag-
gered working hours and installation of ancillary public
transportation facilities such as bus shelters.

(c) When the level of service of traffic systems is dis-
turbed by approved development, the necessary design mod-
ifications or funding contribution toward an area wide traffic
improvement shall be prepared and implemented in con-
junction with the coastal development, the satisfaction of
the New Jersey Department of Transportation and any
regional agencies.

(d) Any development that causes a location on a roadway
to operate in excess of capacity Level D is discouraged. A
developer shall undertake mitigation or other corrective
measures as may be necessary so that the traffic levels at
any affected intersection remain at capacity Level D or
better. A developer may, by incorporating design modifica-
tion or by contributing to the cost of traffic improvements,
be able to address traffic problems resulting from the devel-
opment, in which case development would be conditionally
acceptable. Determinations of traffic levels which will be
generated will be made by the New Jersey Department of
Transportation.

(e) Coastal development located in municipalities which
border the Atlantic Ocean, except as excluded under (e)1, 2
or 3 below, shall provide sufficient on-site and/or off-site
parking for its own use at a ratio of two spaces per
residential unit. In general, on street parking spaces along
public roads cannot be credited as part of off-site parking
provided for a project. All off-site parking facilities must be
located either in areas within reasonable walking distance to
the development or areas identified by any local or regional
transportation plans as suitable locations. All off-site park-
ing facilities must also comply with N.J.A.C. 7:7E-7.5(d),
the parking facility rule, where applicabie.

1. The non-oceanfront portions of the following mu-
nicipalities which border the Atlantic Ocean are excluded
from the parking requirement at (e) above:

i. Neptune Township, Monmouth County: Those
portions of this municipality which are west of State
Highway 71;

ii. Brick, Dover and Berkeley Townships, Ocean
County: Those portions of these municipalities which
are not located between Barnegat Bay and the Atlantic
Ocean;

iii. Upper Township, Cape May County: Those por-
tions of this municipality which are not located between
Whale Creek and the Atlantic Ocean and/or Strath-
mere Bay and the Atlantic Ocean; and

iv. Lower Township, Cape May County: Those por-
tions of this municipality which are not between Lower
Thorofare and the Atlantic Ocean and/or Jarvis Sound
and the Atlantic Ocean;
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2. The Department shall reduce the parking require-
ment for developments restricted to senior citizen housing
that is, restricted to persons at least 62 years of age or
those persons meeting the definition of “senior citizen
tenant” pursuant to the Senior Citizens and Disabled
Protected Tenancy Act, N.J.S.A. 2A:18-61, upon docu-
mentation that the parking needs of the development are
less than two spaces per unit; or

3. Nursing homes and assisted living facilities are
excluded from the parking requirement at (e¢) above.

(f) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Old 8.14 Solid Waste was repealed and section 8.16 was recodified
here. Amendments to old 8.14 listed below.
Amended by R.1985 d.715, effective February 3, 1986.
See: 17 NUJ.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.
314(a).
(c) added.
Amend)ed by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 NJ.R. 2990(a).
Amended by R.2000 d.428, effective October 16, 2000.
See: 32 N.J.R. 864(a), 32 N.J.R. 3784(b).
Rewrote (b).

7:7E-8.15 (Reserved)

Amended by R.1985 d.715, effective February 3, 1986.
See: I7)N.J.R. 1466(a), 17 NJ.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.
314(a).
Original 8.18 was “Neighborhoods and special communities”, which
was repealed.
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Old section 8:15 on energy conservation repealed; text on fertile soils
recodified from 8.18.
Repealed by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Section was “Fertile Soils”.

7:7E-8.16 (Reserved)

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 NJ.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
(b): “policy” deleted; “shall” substituted for “must”.

Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Section recodified from 8.20. Old section 8.16 Traffic recodified to

8.14.

Repealed by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994

).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Section was “Noise Abatement”.

T:7E-8.17 (Reserved)

Amended by R.1985 d.715, effective February 3, 1986.

See: :7)NJ.R. 1466(a), 17 N.J.R. 1797(b), 17 NJ.R. 1797(c), 18 NJ.R.
314(a).
Substantially amended.

Repealed by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 NJ.R. 2542(b).
Text on wet soils and high permeability moist soils deleted.
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7:7E-8.18 (Reserved)

Repealed by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Old section Fertile soils recodified to 8.15.

7:7E-8.19 (Reserved)

Amended by R.1985 d.715, effective February 3, 1986.

See: 1(7 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.
314(a).
Old (b)2.-5. deleted and (c)-(e) added; old (c) now (f).

Repealed by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Old section was Flood prone areas.

7:7E-8.20 (Reserved)

Repealed by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on noise abatement recodified to 8.16.

7:7E-8.21 Subsurface sewage disposal systems

(a) Subsurface sewage disposal system means a system for
disposal of sanitary sewage into the ground which is de-
signed and constructed to treat sanitary sewage in a manner
that will retain most of the settleable solids in a septic tank
and to discharge the liquid effluent to a disposal field.

(b) Acceptability conditions for subsurface sewage dispos-
al systems are as follows:

1. Construction of the subsurface sewage disposal sys-
tem is acceptable provided it meets all the provisions of
the standards for Individual Subsurface Sewage Disposal
Systems (N.J.A.C. 7:9A) and receives approval from the
appropriate administrative authority;

2. For areas subject to tidal flooding, the bottom
elevation of the disposal bed must be at or above the 10
year flood elevation as determined by the Federal Emer-
gency Management Agency Flood Insurance Study Re-
ports;

3. Construction of subsurface sewage disposal systems
must comply with all applicable standards of the National
Flood Insurance Program Regulations (44 CFR 60) pre-

pared by the Federal Emergency Management Agency
(FEMA).

(c) Rationale: The subsurface sewage disposal system
regulations provide standards for the proper location, de-
sign, construction, installation, alteration, operation and
maintenance of individual subsurface disposal systems.
These regulations serve to protect public health and safety
and environment, potable water supplies, and safeguard fish
and aquatic life while preserving their ecological values. In
areas subject to tidal flooding subsurface sewage disposal
systems constructed below the 10-year flood elevation are
susceptible to failure during flooding events. Furthermore,
construction of subsurface sewage disposal systems within
coastal high hazard areas (V-zones) is prohibited in accor-
dance with the National Flood Insurance Program Regula-
tions,
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New Rule, R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

7:7E-8.22 Solid and hazardous waste

(a) Solid waste means any garbage, refuse, sludge or other
waste material, including solid, liquid, semi-solid or con-
tained gaseous material. A material is a solid waste if it is
“disposed of” by being discharged, deposited, injected,
dumped, spilled, leaked or placed into or on any land or water
so that such material or any constituent thereof may enter the
environment or be emitted into the air or discharged into
ground or surface waters. Solid waste becomes a hazardous
waste when it exhibits any of the characteristics which are
specified in the Federal Regulations on Identification and
Listing of Hazardous Waste (40 C.F.R. 261). The general
characteristics of hazardous waste include, but are not limited
to, characteristics of ignitibility, characteristics of corrosivity,
characteristics of reactivity and characteristics of toxicity.

1. Solid waste shall not include the following:

i.  Source separated food waste collected by live-
stock producers approved by the State’s Department of
Agriculture who collect, prepare and feed such wastes to
livestock on their own farms, or recyclable materials that
are exempt from regulation pursuant to N.J.A.C. 7:26A,;

ii. Materials approved for beneficial use or cat-
egorically approved for beneficial use pursuant to
N.J.A.C. 7:26; and

iii. Spent sulfuric acid which is used to produce
virgin sulfuric acid, provided at least 75 percent of the
amount accumulated is recycled in one year.

(b) Coastal development shall conform with all applicable
State and Federal regulations, standards and guidelines for the
handling and disposal of solid and hazardous wastes,
including the Solid Waste Management Act, N.J.S.A. 13:1E-1
et seq., the Solid Waste Management rules, N.J.A.C. 7:26, the
Recycling rules, N.J.A.C. 7:26A, and the Hazardous Waste
rules, N.J.A.C. 7:26G.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

New Rule, R.2002 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

APPENDIX 1

DESIGN STANDARDS AND SPECIFICATIONS

(OAL NOTE: None of the figures comprising N.J.A.C.
7:7E Appendix 1 are reproducible in the New Jersey
Administrative Code, but may be reviewed or a copy obtained
by contacting the Office of Administrative Law, PO Box 049,
Trenton, NJ 08625-0049.)

Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
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APPENDIX 2

(RESERVED)

New Rule, R.2000 d.43, effective February 7, 2000.

See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).

Administrative change.

See: 32 N.J.R. 1803(b).

Administrative change.

See: 32 N.J.R. 3828(a).

Petition for Rulemaking.

See: 33 N.J.R. 329(b), 33 N.J.R. 590(b).

Amended by R.2001 d.81, effective March 5, 2001.

See: 32 N.J.R. 352(a), 32 N.J.R. 682(a), 33 N.J.R. 843(a).

Rewrote the section.

Amended by R.2001 d.152, effective May 7, 2001.

See: 33 N.J.R. 156(a), 33 N.J.R. 1371(a).
Rewrote the section.

Petition for Rulemaking.

See: 33 N.J.R. 1475(a).

Administrative change.

See: 34 N.J.R. 1421(b).

Administrative change.

See: 34 N.J.R. 4196(a).

Petition for Rulemaking.

See: 35 N.J.R. 3720(a), 4786(a).

Administrative change.

See: 36 N.J.R. 5674(a).

Amended by R.2006 d.46, effective February 6, 2006.

See: 37 N.J.R. 2351(a), 2985(a), 38 N.J.R. 928(c).

Heading was “Boundaries of Coastal Centers in the CAFRA Area Not
Located on Barrier Islands, Oceanfront Spits, or Peninsulas”; rewrote the
section.

Administrative changes.
See: 38 N.J.R. 1669(a).
Administrative change (effective March 5, 2007 and operative April 4,

2007).

See: 39 N.J.R. 768(b).
Administrative change. (Administrative notice that Appendix 2 expired.)
See: 39 N.J.R. 2018(b).

APPENDIX 3

BOUNDARIES OF NON-MAINLAND COASTAL
CENTERS IN THE CAFRA AREA

For purposes of N.J.A.C. 7:7E-5 and 5B, this appendix sets
forth the boundaries of the non-mainland coastal centers in
the CAFRA area.

In accordance with N.J.A.C. 7:7E-5.3(c), the impervious
cover allowed on a site within a Department-delineated
coastal center must be placed on the net land area of the site,
as determined under N.J.A.C. 7:7E-5.3(d). The placement of
impervious cover on a site in a coastal center may be further
restricted by other provisions of this chapter, including the
Special Area rules at N.J.A.C. 7:7E-3.

The appendix is organized as follows: Counties are listed
alphabetically. Within each county, the municipalities are
listed alphabetically. Within each municipality, the non-
mainland coastal centers are listed alphabetically.

I. Atlantic County coastal centers on barrier islands,
spits, and peninsulas

A. Brigantine coastal town
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1. The coastal town boundary follows the municipal
boundary of the City of Brigantine, but does not include
any bay islands or the Absecon Wildlife Management
Area.

II. Cape May County coastal centers on barrier islands,

spits and peninsulas

A. Lower Township coastal centers
1. Diamond Beach coastal town

a. The coastal town boundary extends from the
intersection of the Wildwood Crest/Lower Township
municipal boundary and Park Boulevard thence south-
west on Park Boulevard to North Station Avenue,
thence southeast on North Station Avenue to Ocean
Drive (County route 621), thence southwest on Ocean
Drive (County route 621) to Madison Avenue, thence
southeast on Madison Avenue to its end, thence south-
east on the same bearing to the water’s edge, thence
northeast along the water’s edge to the municipal
boundary, and thence northwest along the municipal
boundary to Park Boulevard.

B. Ocean City coastal regional center

1. The coastal regional center boundary follows the
municipal boundary of Ocean City, but does not include
any bay islands or Corson’s Inlet State Park.

C. Sea Isle City coastal town

1.  The coastal town boundary follows the municipal
boundary of Sea Isle City, but does not include the area
north of a line that extends along 22nd Street and along
the same bearing from either end of 22nd Street to the
mean high water line.

III. Monmouth County coastal centers on barrier islands,

spits and peninsulas

A. Monmouth Beach coastal town

1. The coastal town boundary follows the municipal
boundary of the Borough of Monmouth Beach, but does
not include any bay islands.

B. Sea Bright coastal town

1. The coastal town boundary follows the municipal
boundary of the Borough of Sea Bright, but does not
include any bay islands.

IV. Ocean County coastal centers on barrier islands, spits

and peninsulas

A. Barnegat Light coastal village

1. The coastal village boundary follows the muni-
cipal boundary of Barnegat Light Borough, but does not
include any bay islands or Barnegat Light State Park.

B. Bay Head coastal town
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1. The coastal town boundary follows the municipal
boundary of Bay Head Borough.

C. Beach Haven Borough coastal town

1.  The coastal town boundary follows the municipal
boundary of Beach Haven Borough, but does not include
any bay islands.

D. Berkeley Township coastal town

1. The coastal town boundary circumscribes that
part of Berkeley Township that is east of Barnegat Bay,
north of Island Beach State Park and south of Seaside
Park Borough.

E. Brick Township coastal centers
1. South Mantoloking coastal village

a. The coastal village boundary circumscribes
that part of Brick Township that is east of Barnegat
Bay, north of Toms River Township, and south of
Mantoloking Borough, but does not include any bay
islands.

F. Toms River Township coastal centers
1. Normandy Beach/Chadwick coastal town

a.  The coastal town boundary circumscribes that
part of Toms River Township that is east of Barnegat
Bay, north of Lavallette Borough and south of Brick
Township, but does not include any bay islands.

2. Ortley Beach coastal town

a.  The coastal town boundary circumscribes that
part of Toms River Township that is east of Barnegat
Bay, north of Seaside Heights Borough, and south of
Lavallette Borough, but does not include any bay
islands.

G. Harvey Cedars coastal town

1. The coastal town boundary follows the municipal
boundary of Harvey Cedars Borough, but does not in-
clude any bay islands.

H. Lavallette coastal town

1. The coastal town boundary follows the municipal
boundary of Lavallette Borough, but does not include
any bay islands.

I. Long Beach coastal town

1. The coastal town boundary circumscribes those
non-contiguous parts of Long Beach Township that are
east of Barnegat Bay, but does not include any bay
islands or the Holgate Unit of the Edwin B. Forsythe
National Wildlife Refuge.

J.  Mantoloking coastal village

N



