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CHAPTER 1D
GENERAL PRACTICE AND PROCEDURE

Authority

N.J.S.A. 13:1B-3(d), 13:1B-3(e), 13:1B-5(a), 13:1D-1 et seq.,
and 52:14B-3 and 4; and Executive Order No. 34(1976).

Source and Effective Date

R.2006 d.41, effective December 22, 2005.
See: 37 N.J.R.3111(a), 38 N.J.R. 490(a).

Chapter Expiration Date

In accordance with N.J.S.A. 52:14B-5.1b, Chapter 1D, General Prac-
tice and Procedure, expires on June 20, 2013. See: 43 N.J.R. 1203(a).

Chapter Historical Note

Chapter 1D, Agricultural Preserve Demonstration Program, was
adopted as R.1977 d.20, effective January 26, 1977. See: 8 N.JR.
506(a), 9 N.J.R. 62(b).

Chapter 1D, Agricultural Preserve Demonstration Program, was re-
pealed by R.1980 d.433, effective October 7, 1980. See: 12 N.J.R.
454(b), 12 N.J.R. 643(a).

Chapter 1D, Allocation of Water Supply Costs for Emergency Water
Projects, was adopted as R.1983 d.639, effective January 17, 1984. See:
15N.J.R. 117(a), 16 N.J.R. 130(b).

Pursuant to Executive Order No. 66(1978), Chapter 1D, Allocation of
Water Supply Costs for Emergency Water Projects, was readopted as
R.1988 d.589, effective November 28, 1988. See: 20 N.J.R. 2197(a), 20
N.J.R. 3135(a).

Pursuant to Executive Order No. 66(1978), Chapter 1D, Allocation of
Water Supply Costs for Emergency Water Projects, was readopted as
R.1993 d.497, effective September 13, 1993. See: 25 N.J.R. 2635(b),
25 N.J.R. 4595(a). Pursuant to Executive Order No. 66(1978), Chapter
1D expired on September 13, 1998.

Chapter 1D, General Practice and Procedure, was originally codified
in Chapter 1 of Title 7 as N.J.A.C. 7:1-1.2, Procedure to petition for a
rule, Subchapter 5, Debarment, Suspension and Disqualification from
Department Contracting, and Appendix A, Mapping and Digital Data
Standards. Chapter 1, Rules of Practice and Procedure, became effective
prior to September 1, 1969.

Subchapter 5, Debarment, Suspension, and Disqualification from
Department Contracting, of Chapter 1, Rules of Practice and Procedure,
was adopted as R.1976 d.318, effective October 13, 1976. See: 8 N.J.R.
375(b), 8 N.J.R. 510(c).

Pursuant to Executive Order No. 66(1978), Chapter 1, Rules of
Practice and Procedure, was readopted as R.1990 d.457, effective
August 15, 1990. See: 22 N.J.R. 1457(a), 22 N.J.R. 2965(a).

Subchapter 1, General Provisions of the Department of Environmental
Protection, was repealed and Subchapter 1, General Provisions of the
Department of Protection, was adopted as new rules by R.1992 d.441,
effective October 9, 1992. See: 24 N.J.R. 4085(a).

Pursuant to Executive Order No. 66(1978), Chapter 1, Rules of Prac-
tice and Procedure, was readopted as R.1995 d.480, effective August 7,
1995. See: 27 N.J.R. 2332(a), 27 N.J.R. 3399(b).

N.J.A.C. 7:1-1.2, Procedure to petition for a rule, Subchapter 5, De-
barment, Suspension and Disqualification from Department Contracting,
and Appendix A, Mapping and Digital Data Standards, of Chapter 1,
Rules of Practice and Procedure, were recodified as N.J.A.C. 7:1D, and
renamed General Practice and Procedure by administrative change. See:
32 N.J.R. 1796(a).

Pursuant to Executive Order No. 66(1978), Chapter 1D, General Prac-
tice and Procedure, was readopted as R.2000 d.353, effective July 31,
2000. See: 32 N.J.R. 1892(a), 32 N.J.R. 3090(b).
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Subchapter 5, Extension of Comment Period and Public Hearings on
Proposed Rules; Notice of Proposal and Quarterly Rulemaking Calen-
dar, was adopted as R.2002 d.355, effective November 4, 2002. See: 34
N.J.R. 2386(a), 34 N.J.R. 3818(a).

Chapter 1D, General Practice and Procedure, was readopted as R.2006
d.41, effective December 22, 2005. See: Source and Effective Date.
See, also, section annotations.

In accordance with N.J.S.A. 52:14B-5.1c, Chapter 1D, General Prac-
tice and Procedure, was scheduled to expire on June 20, 2011. See: 43
N.J.R. 249(a).
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SUBCHAPTER 1. PETITIONS FOR RULES

7:1D-1.1 Procedure to petition for a rule

(a) Unless otherwise provided in Title 7 of the New Jersey
Administrative Code, this section shall constitute the Depart-
ment of Environmental Protection’s rules regarding the
disposition of all requests for rulemaking pursuant to N.J.S.A.
52:14B-4(f).

(b) Any interested person may petition the Department of
Environmental Protection to promulgate, amend or repeal any
rule of the Department of Environmental Protection. Such
petition must be in writing, signed by the petitioner, and must
state clearly and concisely:

1. The full name and address of the petitioner;
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2. The substance or nature of the rulemaking which is
requested. The petitioner may provide the text of the
requested proposed rule;

3. The reasons for the request;

4. The petitioner’s interest in the request, including any
relevant organization affiliation or economic interest;

5. The statutory authority under which the Department
of Environmental Protection may take the requested action;
and

6. Existing Federal or State statutes and rules which the
petitioner believes may be pertinent to the request.

(c) Petitions for the promulgation, amendment or repeal of
a rule by the Department of Environmental Protection shall
be addressed to:

Office of Legal Affairs

Attention: Rulemaking Petitions
Department of Environmental Protection
PO Box 402

Trenton, New Jersey 08625-0402

(d) Any document submitted to the Department of En-
vironmental Protection that is not in substantial compliance
with this section shall not be deemed to be a petition for
rulemaking requiring further agency action.

(e) Upon receipt by the Department of a petition for
rulemaking, the following shall occur:

1. The petition shall be dated, stamped and logged;

2. The petition shall be referred to the relevant Depart-
ment division or other Department office, as appropriate;
and

3. A notice of petition shall be prepared and filed
within 15 days of receipt with the Office of Administrative
Law in accordance with N.J.A.C. 1:30-4.1(c).

(f) In accordance with N.J.A.C. 1:30-4.2(a), within 60
days following receipt of a petition, the Department shall mail
to the petitioner and file with the Office of Administrative
Law for publication in the New Jersey Register a notice de-
scribing the Department’s action on the petition in accordance
with (g) below.

(g) In accordance with N.J.S.A. 52:14B-4(f) and N.J.A.C.
1:30-4.2(a), the Department shall take one of the following
actions on the petition:

1. Deny the petition, in which case the notice of action
shall explain the reasons for the denial,

2. Grant the petition and initiate rulemaking within 90
days of granting the petition; or

3. Refer the matter for further deliberations. The
Department shall conclude its further deliberations within
90 days of the referral. Upon conclusion of such further
deliberations, the Department shall either deny the petition
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and provide a written statement of its reasons or grant the
petition and initiate rulemaking within 90 days of granting
the petition. The results of these further deliberations shall
be mailed to the petitioner and shall be submitted to the
Office of Administrative Law for publication in the New
Jersey Register.

New Rule, R.1989 d.419, effective August 7, 1989.

See: 21 N.J.R. 102(a), 21 N.J.R. 2302(a).

Notice of Action of Petition for Safe Drinking Water Act regulations.

See: 22 N.J.R. 2364(c).

Amended by R.2000 d.353, effective August 21, 2000.

See: 32 N.J.R. 1892(a), 32 N.J.R. 3090(b).
In (¢), changed name and address.

Amended by R.2002 d.355, effective November 4, 2002.

See: 34 N.J.R. 2386(a), 34 N.J.R. 3818(a).
Rewrote (b)2; in (e)3, substituted “accordance” for “compliance™ and

amended the N.J.A.C. reference; rewrote (f) and (g).

SUBCHAPTER 2. DEBARMENT, SUSPENSION AND
DISQUALIFICATION FROM DEPARTMENT
CONTRACTING

7:1D-2.1 Definitions

The following words and terms, when used in this subchap-
ter, shall have the following meanings, unless the context
clearly indicates otherwise.

“Affiliates” means persons having an overt or covert re-
lationship such that any one of them directly or indirectly
controls or has the power to control another.

“Commissioner” means the Commissioner of the Depart-
ment of Environmental Protection.

“Debarment” means an exclusion from contracting, on the
basis of a lack of responsibility evidenced by an offense,
failure, or inadequacy of performance, for a reasonable period
of time commensurate with the seriousness of the offense,
failure or inadequacy of performance.

“Department” means the Department of Environmental
Protection.

“DEP contracting” means any arrangement giving rise to
an obligation to supply any thing to or perform any service
for the Department of Environmental Protection, other than
by virtue of State employment, or to supply any thing to or
perform any service for a private person where the DEP
provides substantial financial assistance and retains the right
to approve or disapprove the nature or quality of the goods or
service or the persons who may supply or perform the same.

“Disqualification” means a debarment or a suspension
which denies or revokes a qualification to bid or otherwise
engage in DEP contracting which has been granted or applied
for pursuant to statute, or rules and regulations.

“Person” means any natural person, company, firm asso-
ciation, corporation, or other entity.
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“State” means the State of New Jersey, or any of the de-
partments or agencies in the executive branch of government
with the lawful authority to engage in contracting.

“Suspension” means an exclusion from DEP contracting
for a temporary period of time, pending the completion of an
investigation of legal proceedings.

7:1D-2.2 Causes for debarment

(a) The Department of Environmental Protection shall
debar a person in the public interest for any of the following
causes:

1. Commission of a criminal offense as an incident to
obtaining or attempting to obtain a public or private
contract, or subcontract thereunder, or in the performance
of such contract or subcontract;

2. Violation of the Federal Organized Crime Control
Act of 1970, or commission of embezzlement, theft,
forgery, bribery, falsification or destruction of records,
perjury, false swearing, receiving stolen property,
obstruction of justice, or any other offense indicating a lack
of business integrity or honesty;

3. Violation of the Federal or State antitrust statutes, or
of the Federal Anti-Kickback Act (18 U.S.C. 874, 40
U.S.C. 276b, c);

4. Violations of any of the laws governing the conduct
of elections of the State of New Jersey or of its political
subdivisions;

5. Violation of the Law Against Discrimination (P.L.
1945, ¢.169, C.10:5-1 et seq., as supplemented by P.L.
1975, ¢.127), or of the act banning discrimination by
industries engaged in defense work in the employment of
persons therein (C.114, 1..1942, C.10:1-10 et seq.);

6. Violations of any laws governing hours of labor,
minimum wage standards, prevailing wage standards,
discrimination in wages, or child labor;

7. Violations of any laws governing the conduct of
occupations or professions or regulated industries;

8. Willful failure to perform in accordance with
contract specifications or within contractual time limits;

9. A record of failure to perform or of unsatisfactory
performance in accordance with the terms of one or more
contracts, provided that such failure or unsatisfactory
performance has occurred within a reasonable time
preceding the determination to debar and was caused by
acts within the control of the person debarred;

10. Violation of contractual or statutory provisions
regulating contingent fees;

11. Any other cause affecting responsibility as a State
contractor of such serious and compelling nature as may be
determined by the department to warrant debarment,

including such conduct as may be prescribed by the laws or
contracts enumerated in this paragraph even if such
conduct has not been or may not be prosecuted as
violations of such laws or contracts;

12. Debarment by some other department or agency in
the executive branch.

7:1D-2.3 Conditions for debarment

(a) Debarment from department contracting shall be made
only by the commissioner, except as otherwise provided by
law.

(b) The existence of any of the causes set forth in section 2
of this subchapter shall not necessarily require that a person
be debarred. In each instance, the decision to debar shall be
made within the discretion of the head of the department or
agency unless otherwise required by law, and shall be
rendered in the best interests of the State.

(c) All mitigating factors shall be considered in
determining the seriousness of the offense, failure or
inadequacy of performance and in deciding whether
debarment is warranted.

(d) The existence of a cause set forth in section 2(a)l
through 7 of this subchapter shall be established upon the
rendering of a final judgment or conviction by a court of
competent jurisdiction or by an administrative agency
empowered to render such judgment. In the event an appeal
taken from such judgment or conviction results in reversal
thereof, the debarment shall be removed upon the request of
the debarred person unless other cause for debarment exists.

(e) The existence of a cause set forth in section 2(a)8
through 11 of this subchapter shall be established by evidence
which the department or agency determines to be clear and
convincing in nature.

(f) Debarment for the cause set forth in section 2(a)12 of
this subchapter shall be proper provided that one of the
remaining causes set forth in section 2 of this subchapter was
the basis for debarment by the original debarring agency.
Such debarment may be based entirely on the record of facts
obtained by the original debarring agency, or upon a
combination of such facts and additional facts.

7:1D-2.4 Procedures, period and scope of debarment

(a) When the Department or any agency within its control
or jurisdiction seeks to debar a person or his affiliates, the
person or persons shall be furnished with a written notice
stating that:

1. Debarment is being considered;
2. The reasons for the proposed debarment; and

3. An opportunity will be afforded to such person or
persons for a hearing if the hearing is requested within
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seven days from the date of personal delivery or the date of
mailing of such notice. Such request shall be filed with the
Department at the following address:

Office of Legal Affairs

ATTENTION: Adjudicatory Hearing Requests
Department of Environmental Protection

401 East State Street

PO Box 402

Trenton, New Jersey 08625-0402

(b) All such hearings shall be conducted in accordance
with the provisions of the Administrative Procedure Act
(N.J.S.A. 54:14B-1 et seq.). Where any State department or
agency has already imposed debarment upon a party, the
commissioner may also impose a similar debarment without
affording an opportunity for a hearing, provided the
commissioner furnishes notice of the proposed similar
debarment to that party, and affords that party an opportunity
to present information in his behalf to explain why the
proposed similar debarment should not be imposed in whole
or in part.

(c) Debarment shall be for reasonable, definitely stated
period of time which as a general rule shall not exceed five
years. Debarment for an additional period shall be permitted
provided that notice thereof is furnished and the party is
afforded an opportunity to present information in his behalf to
explain why the additional period of debarment should not be
imposed.

(d) Except as otherwise provided by law, a debarment may
be removed or the period thereof may be reduced in the
discretion of the commissioner, upon the submission of a
good faith application under oath, supported by documentary
evidence, setting forth substantial and appropriate grounds for
the granting of relief, such as, newly discovered material
evidence, reversal of a conviction or judgment, actual change
of ownership, management or control, or the elimination of
the causes for which the debarment was imposed.

(¢) A debarment may include all known affiliates of a
person provided that each decision to include an affiliate is
made on a case by case basis after giving due regard to all
relevant facts and circumstances. The offense, failure or
inadequacy of performance of an individual may be imputed
to a person with whom he is affiliated, where such conduct
was accomplished within the course of his official duty or
was effected by him with the knowledge or approval of such
person.

Administrative change to (a)3.

See: 23 N.J.R. 3325(b).

Amended by R.2000 d.353, effective August 21, 2000.
See: 32 N.J.R. 1892(a), 32 N.J.R. 3090(b).

7:1D-2.5 Suspension and causes therefor

The commissioner may suspend a person from State
contracting with the department or any agency within the
control or' jurisdiction of the department for any cause

Supp. 1-17-06

specified in section 2 of this subchapter or upon a reasonable
suspicion that such cause exists.

7:1D-2.6 Conditions for suspension

(a) Suspension from State contracting shall be made only
by the commissioner with the approval of the Attorney
General, except as otherwise provided by law.

(b) The existence of any cause for suspension shall not
require that a suspension be imposed, and a decision to
suspend shall be made at the discretion of the commissioner
with the approval of the Attorney General, if in the best
interests of the State.

(c) Suspension shall not be based upon unsupported
accusation, but upon adequate evidence that cause exists or
upon evidence adequate to create a reasonable suspicion that
cause exists.

(d) In assessing whether adequate evidence exists,
consideration shall be given to the amount of credible
evidence which is available, to the existence or absence of
corroboration as to important allegations, and to inferences
which may properly be drawn from the existence or absence
of affirmative facts.

(e) Reasonable suspicion of the existence of a cause
described in section 2(a)l through 7 of this subchapter may
be established by the rendering of a final judgment or
conviction by a court or administrative agency of competent
jurisdiction, by grand jury indictment, or by evidence that
such violations of civil or criminal law did in fact occur.

(f) A suspension invoked by another department or agency
in the executive branch for any of the causes described in
section 2 of this subchapter may be the basis for the
imposition of a concurrent suspension by the commissioner
without the necessity of an approval therefor by the Attorney
General.

7:1D-2.7 Procedures, period and scope of suspension

(a) When the commissioner suspends a person or his
affiliates from department contracting, the person or persons
suspended shall be furnished with a written notice that within
ten days after the effective date of the suspension stating that:

1. A suspension has been imposed and its effective
date;

2. The reasons for the suspension to the extent that the
Attorney General determines that such reasons may be
properly disclosed;

3. The suspension is for a temporary period pending
the completion of an investigation and such legal
proceedings as may ensue; and

4. If legal proceedings are not commenced or the
suspension removed within 60 days of the date of such
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notice, the party will be given either a statement of the
reasons for the suspension and an opportunity for a hearing
if he so requests, or a statement declining to give such
reasons and setting forth the position of the commissioner
regarding the continuation of the suspension;

5. Where a suspension by another department or
agency in the executive branch has been the basis for
suspension by the commissioner, he shall note that fact as a
reason for his suspension.

(b) A suspension shall not continue beyond 18 months
from its effective date umless civil or criminal action
regarding the alleged violation shall have been initiated
within that period, or unless debarment action has been
commenced. Whenever prosecution or debarment action has
been initiated, the suspension may continue until the legal
proceedings are completed.

(c) A suspension may include all known affiliates of a
person, provided that each decision to include an affiliate is
‘made on a case by case basis after giving due regard to all
relevant facts and circumstances. The offense, failure or
inadequacy of performance or an individual may be imputed
to a person with whom he is affiliated, where such conduct
was accomplished within the course of his official duty or
was effectuated by him with the knowledge or approval of
such person.

(d) A request for a hearing under (a) above shall be filed
with the Department at the following address:

Office of Legal Affairs

ATTENTION: Adjudicatory Hearing Requests
Department of Environmental Protection

401 East State Street

PO Box 402

Trenton, New Jersey 08625-0402

Administrative change to (d).

See: 23 N.J.R. 3325(b).

Amended by R.2000 d.353, effective August 21, 2000.
See: 32 N.J.R. 1892(a), 32 N.J.R. 3090(b).

7:1D-2.8 Applicability

The rules contained herein governing debarment or
suspension shall be applicable to existing practices and
procedures of the department and all agencies within the
control or jurisdiction of the department, under laws that
concern prequalification for State contracting to the extent
that such practices and procedures may concern the
disqualification of any person from State contracting.

7:1D-2.9 Exclusions

Any exclusion from department contracting under these
rules by virtue of debarment, suspension or disqualification
shall extend to all State contracting and subcontracting within
the control or jurisdiction of the department; provided,
however, if the commissioner determines that it is essential to
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the public interest and files a finding thereof with the
Attorney General, the commissioner may grant an exception
from total exclusion with respect to a particular contract.

7:1D-2.10 Notice

Insofar as practicable, prior notice shall be given by the
commissioner to the Attorney General and the Treasurer of
any proposed debarment or suspension under these rules.

7:1D-2.11 Lists

The department shall provide the State Treasurer with the
names of all persons suspended or debarred and the effective
date and term thereof, if any.

7:1D-2.12 Discretion

Nothing required by these rules shall be construed to limit
the authority of the commissioner or any agency within the
control or jurisdiction of the department to refrain from
contracting within the discretion allowed by law.

SUBCHAPTERS 3 THROUGH 4. (RESERVED)

SUBCHAPTER 5. EXTENSION OF COMMENT PERIOD
AND PUBLIC HEARINGS ON PROPOSED RULES;
NOTICE OF PROPOSAL AND QUARTERLY
RULEMAKING CALENDAR

7:1D-5.1 Extension of comment period on a proposed
rule

(a) The Department may extend the public comment
period on a proposed rule whenever the Commissioner
determines an extension is appropriate.

(b) The Department shall extend the public comment
period on a proposed rule for an additional 30 days when
sufficient public interest is demonstrated in accordance with
(c) below.

(c) Sufficient public interest is demonstrated when, based
on written request(s) for an extension or on the comments
received within the 30-day period following publication of
the proposal in the New Jersey Register:

1. The Department is satisfied that one of the criteria in
(c)1i or ii below is met;

i. The proposed rule is complex and/or involves
significant amendment(s) to a regulatory program; or

ii. The request(s) to extend the comment period
encompasses a broad range of interests;

2. The Department determines that extension of the
comment period is likely to result in the Department
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receiving comments relevant to the proposed rule that raise
issues or provide new information, data or findings that
were not previously raised or provided during the
development of the proposed rule or during the initial
comment period; and

3. The Department determines that the delay in the
rulemaking process resulting from an extension of the
public comment period is not likely to result in an adverse
impact(s) to the public health, safety or welfare or the
environment.

7:1D-5.2 Public hearing on a proposed rule

(a) The Department may conduct a public hearing on a
proposed rule whenever the Commissioner determines that
conducting a public hearing is appropriate.

(b) The Department shall conduct a public hearing on a
proposed rule if required by statute.

(c) The Department shall conduct a public hearing on a
proposed rule if, in accordance with N.J.S.A. 52:14B-4(a)(3),
within 30 days following publication of the proposed rule in
the New Jersey Register:

1. A public hearing is requested by a committee of the
Legislature;

2. A public hearing is requested by a governmental
agency or subdivision; or

3. Sufficient public interest in a public hearing is
demonstrated in accordance with (d) below.

(d) Sufficient public interest is demonstrated when, based
on written request(s) for a public hearing or on the comments
received within the 30-day period following publication of
the proposal in the New Jersey Register:

1. The Department is satisfied that at least one of the
criteria in (d)1i through iii below is met;

i.  The proposed rule is complex and/or involves
significant amendment(s) to a regulatory program;

ii. The request(s) for the Department to conduct a
public hearing encompasses a broad range of interests;
or

iii. Notice of a public hearing was not included in
the notice of proposal or in any subsequent notice during
the 30-day period;

2. The Department determines that conducting a public
hearing is likely to result in the Department receiving
comments relevant to the proposed rule that raise issues or
provide new information, data or findings that were not
previously raised or provided during the development of
the proposed rule or during the initial comment period; and
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3. The Department determines that delay in the
rulemaking process resulting from conducting a public
hearing is not likely to result in an adverse impact(s) to the
public health, safety or welfare or the environment.

7:1D-5.3

(a) The Department shall provide the following types of
public notice for all of its rule proposals:

Notice of proposed rule

1. Publication of the proposal in the New Jersey
Register;

2. Posting of a notice or statement of the substance of
the proposed rule on the Department’s website at
www.state.nj.us/dep;

3. Distribution of a notice or statement of the substance
of the proposed rule to the news media maintaining a press
office in the State House Complex; and

4. Distribution of a notice or statement of the substance
of the proposed rule to those persons who made timely
request to the Department for notice of its rulemakings.

(b) In addition to the notice provided in accordance with
(a) above, the Department shall provide public notice for all
of its rule proposals in at least one newspaper of general
circulation having a distribution area sufficient to inform
those persons most likely to be affected by or interested in the
proposed rule.

(c) In addition to the notice provided in accordance with
(a) and (b) above, the Department may provide public notice
of a rule proposal using one of the following methods:

1. Mailing to a distribution list, maintained by the
Department program primarily responsible for admin-
istering the proposed rule, of individuals, entities,
organizations or government entities, that have expressed
an interest in receiving information regarding the proposed
rule;

2. Posting in central locations or other areas in State
managed lands where persons that may be interested in or
affected by the proposed rule are likely to see the notice;

3. Publication in a newsletter or trade, industry,
government or professional publication whose distribution
list includes persons most likely to be affected by or
interested in the proposed rule; or

4. Distribution at regularly scheduled meetings of
advisory groups or councils whose members are most
likely to be affected by or interested in the proposed rule.

7:1D-5.4 Notice of rulemaking calendar

(a) The Department shall provide notice of its rulemaking
calendar pursuant to N.J.S.A. 52:14B-3 as follows:

1. Publication in the New Jersey Register;
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