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1. @I,RT DECISIONS - IAWRE}ICE M. BLACK v. DWISION OF AICOHoLIC BEVERAGE
COr{TROL.

SI'PERIOR COURT OF NE]!{ iIERSEY
APPEIJATE DWISION

A-4649-7 5

IAIIRENCE M. BIACI(
t/a B1act( | s

Appellant,

DWISION OF AI.@HOIJIC BE\TERAGE
A}IIROL OF THE STATE OF NEI{ .JERSEY,

Respontlent.

Submitted l.larch 29, 19.77 - Decidetl AIEiI Lf , L977.

Before .tudges l'tatthews, Seidman and Horn.

On appeal frotn the Divlsion of Alcoholic Bevelage Control.

l,E. Peter S. Valentine, attorney for aEpellant.

f,E. wiltiarn F. Hyland, Attorney ceneraL, attorney for respondent
(Ms. Errdnie Conley, Detr[ty Attorney cenera]", of counsel; !ts. Mary
Catherine Crff, Degrty Attorney ceneral, on the brief).

PER CIJRTAM

( appeal from the Directorrs decision in Re Lawrence M. Black
v. Division of Alcoho1ic Beverage contr6f]-EiIGIG-II6l-
Iten 3. Dilector affirmed. Opinion not alrproved for
publication by the Court Cotrtnittee on Opinions).
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2. APPEIIATE DECISIONS - ANN T. !4T]RRAY,
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ITIC. V. CLIFTON.

Ann
t/a

T. Murray, fnc.
V11lage Wines and Llquors,

Appellant,

Vr

Munlclpal Board of Alcoholtc
Beverage Control of the Clty
of Cllfton,

Res pondent.

Oii Appeal

collclitsloNfi
AND

ORDER

;;;;;;-;:-;;;;;;;;-;;;:;;;;;;;; for Appellant n

Arthur J. Sull1van, Jr.l Esq.r by Francls J. Callse' Esq. Attoroeys
for Respondent

BY TIIE DIRECTOR:

The Hearer has f1led the followlng report rereln:
MARERIS REPORT

Appellant appeals for the actlon of respondent, Munlclpal Board
of AlcohoLlc Beverage Control of the Clty of Clifton (herelnafter Board)
vh1ch, on October 27, 1976 suspended appellantrs Hlenary Retall Dlstrlbu-
tlon Llcens" D-9r for prerolses l8f Plaget Avenue, Cllfton, for flfteen
days, 1n consequence of a flndlng of gullt to a charge alleglng ttrat on
l,tarch 171 1976r appellant soLd a1cohollc, beverages to a nlnori 1a vlola-
tlon of Rule 1 of State Regulatlon No. 20.

Appellant contends that the flndlng of the Board nas contrary
to the welght of evldence presented before lt, hence shouLd be reversed.
The Board denled. thLs eontentlon.

Upon the flLlng of thls appeal , the Dlrector, by order dated
November LO, 1976, stayed the Councllrs order of suspenslon pendlng the
deternlnatlon of thls appeal.

At the @ novo hearlng ln thls Dlvlslonl the partles were
afforded fu1l opportqllty to_present evLdence and cross-exanlne wltnesses,
pursuant to Rule 6 of State Regulatlon No. 15.

Testifylng on behalf of the Board, Detectlve Ianrenc e Rupert
descrtbed hls observatlons on the evenlng of March L7 t 1976 uhen he and
h1s partner 'were ln an unnarked pollce vehlele parked-near to appellantrspremlses. He observed two youths, whon he knew, ln hls capaclty as a
nenber of the Juventle D1v1slon, and watched then enter appellantrs prenl'ses.
He also entered and found.. one of then, a Mark CortLzzL, had consuunated
a purchase of a rr slx-packl of beer. the other youth hrid not conpletetl hls
trans ac tlon.



The nlnorr l'lark Corrlzzl testlfled that he was slxteen years
of ase on March L?.'Lgi6, havlng been born on September 14r 1958. IIe
iarf[t"a naklng the purchase of the- be_er, and statecl that.? on a prlor
visit to the afpellairtrs prenlses, he had slgned a l'paper'wlth hls
urotirerrs nane' intt then pioduced hls brotherrs blrth eertificate and
social securlty card lndlcatlng an age over elghteen.

Appellant called upon Janes Hlld to testlfy concernlng the
sale to the-mlnor. Ile had been the clerk who had made the sale. A
prlateal statenent 1n a forn prescrlbed by_ thls^Divls lon vas. lntrodueed
into evldence. and thls reflectett that a Dean Corrlzzl who had been born
on October ZL; IgrZ had signed 1t, and then had produced a blrth eertlfl-
cate and soc161 securltY card.

Hild adrnltted that' upon the sale ancl the lrnmediate entry of
the po11ce he dlcl not exhlblt thls statenelt as he dtd not recall havlng
obtained lt on FebruaT! 7; nore than a noAth prio! thereto. Thereaftert
oo the followlng day, he iecollected he had once obtalned 1tr and the
prlncipal offlcer of'the corporate app€llant located lt.

0fflcer Rupert, belng recalledr testlfled that he had not been
elther told or shortn the mlnorrs statenent.

The lssue hereln vas narroned to the questlon relatlve to ex-
culpatlon of appellant by reason of havlng obtalned the forged certlflcate.
In that connection. lt la to be noted that the mlnorr Mark Conlzzi ls over
slx feet ta11 and 6ou1d appear to be elghteen years of age. He pre-sentlyt
at age seventeen, does not- appear to be more than elghteen.years of age
although alnost i year has passed slnce the alleged lnfractlon.

fn determlnlng thls natter lt ls observed prellmtnartly that we
tleallng wlth a tllsclpltnary actlon whlch -1s purely I 91Y11 actlon- and
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crlolnal.
f nust be supported

It ls flrnly settlecl that
not to reverse the deternlnatlon of
he flnds as a fact that there was a
vauanted flnallog of fact or nlstak

PAGE 3.

, fZ tl.l. trtrg (App._Ofv. 195!)._ Thus_the
a Dreponderance of the credlble evldence.

, 20 N.J. 373

the Dlrectorrs funetlon on appeal 1s
the nunlclpal lssulng authorlty unless
clear abuse of dlseretlon ot an un-

atre
not

eal flnallog of fact or nlstake
Bulletln 1620r ften 1; Montgl

of law by respondent. Schulnan v.
o v. Newark. Bulletln ZOIJ, ltem 2i
_leiE.-EilI6ttn 2234, rten'l.

The burden of establlshlng that the Board actecl erroneously and
1n an abuse of 1ts descretlon rests-wtth appellant, Rule 6 of State Regula-
tlon No. 15. The ultlnate test ln tbese natters ls one of reasonableness
on the part of the Board. Or, to put 1t anotlrer lray t Could the nenbers of
the Boaid, as reasonable nen, actlng reasonably have come to thelr deter-
nrlnatlon based upon the evld6nce presented? The Dlrector shoufd not re-
verse unless he finds as a fact that there was a clear abuse of cllscretlon
or unwarranted flndlng of fact or nlstake of Law by the. Board. Cf. Hudson-

rn v. Hoboken 135 N,J.L.
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That the clerk d1d. not rely upon the wrltlng of the nlnor as
a basls for the sale was evldent upon a revlew of hls testlmony. He dlal
not recall the ninor rs name, dld not know \thete the paper wasr and 1t was
not untll the next day that a search was lnstltuted for the wrltlngr after
he learned the last name of the ninor.. At no tine dld he defend h1s sale
to the police offlcer by any assertion that he had relled upon such wrltlng.

I conclude that appellant has falled to sustaln the burden of
establlshlng that the Boardrs actlon uas erroneous and should be reversed
as requlred-by Rule 6 of State Regulatlon No. 1fr as aforesald.

f reconrnend, therefore, that an order be entered afflrnlng the
Board rs action, dlsnlsslng the sald appeal and vacatlng the Order staylng
the suspenslon. f also recommend that the suspenslon lnposecl by the Board
of flftben days be relnposed by the Dlrector.

CONCLUSIONS AND ORDER

. No exceptlons to the Hearerrs Repor.t ere fll-ed pur8uant to
Rule L4 of State ReguLatlon No. 15.

Havlng carefully consldered the entlre record hercln, lnc1ud-
lng the transcrlpt of the testlrcny and the Hearer te Report, T corlcur
tn the flndlngs and necomnpndatlons of the Hearer, and adopt them ag
ny conc !.u8lons he r€ 1n.

Accordlngly, tt 1s, on tLF 21st day of MarctT L9'17,

oRDERED that the actlon of bhe reopondent, Muntclpal Board of
Alcohollc Beverage Conbrol of the Ctty of Cllfton, be and the same 1s
be reby afflrnEd, and the appeal heretn be and the same ls hereby d1s-
nlesed; and 1t ls further

ORDERID that ny order of Novenber tA, t976 staytng the
suapenslon lrposed by the Board pendlng the deternlnatl-on of thls appeal
be and the same ls hereby vacated; and lt 1s further

ORDERED that Plenary Retal1 Dlstrlbutlon Llcense, D-9, lseued
by, the Munlclpa1 Board of ALcohollc Beverage Control to Ann T. Murray, Inc.,t/a VtLlage Wtnes and l-lguors, for prenlses 385 Plageb Avenue, Cllfton, be
and the sarE ls her€by slrsperded for flfteen (15) daye, connEnclng at
l:OO a.m. Monday, Aprtl 4, 1977 arfr, ternlnatlng at J:OO a.m. TLcsday,
Aprl 1 19, L977.

Joeeph H. I€ rne r
Dtrec tor
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3. APPIICATION FOR EX9EIJSION OF SPECIAT PRMIT - MOIiTTCIAIR

APPLTCATION GRANrED.

PAGE 5.

STATE COLLEGE -

In
of

the Matter of the APPltcatlon

tr'aculty- Student CooPe rative,
Association, Inc. of Montclair
Stabe Col Lege

Student Center Buildi.ng
Uppe r Montclairr N.J.

for Extension of SPecial Permit
no. I'1677. issued bY the Director
of the Diiision of Alcoholic
Beve rage Control.

bivfa-w.-Conradl Esq., Attorney for Applicant

CONCLUSIONS
AND

ORDER

BY THE DIRECT\f,R:

The Facultv-student Cooperative Associatlcnt llc' of
Montctalr S["t"-6"ffLeur-hol,l"r oi" Speclal Perrnlt No. 11677t
i"i-iiJa-i. the DireciSr'oi iliis Dlvilion for an extenslcn of
i#;;il; i;"";e;;-6-ariorr the dlspe4slng ancl consunptlon or
a1.coholic beverages in ".t are" of a buildlne oresently
enconpassed by its pi"*iir-u"t not presently ilesignated for
such use unde r that Permit.

A rcvj.ew of existlng permlt prlvlleges. indicates-that
the applicant initially obtained q permit 1n Aprlrt te/+ -t'\)
;;;ri[';;;*utr"--tno 

"".it""tplitl of ilcohollc beverages within
5"it^Jr-*r"-siuaeni c;;6;'suilaing rocated on the campus of
iti-U."t"f.i.r-glate College. An eitension of its perrnit to
i"iriiaJ-"nit 1s deslgn"ted ir a craft shop, was granted on

May 29,1975.

The applicant appeared- beforq the Board of Trustees
of Montclair stite c.ri.EE'""a obtalned consent by way of- a
;r;i;ii;;-on l,tav tir-tgio ipprovlns- lts applicatlon to the
i'i;;;t;; or iur"-oiiisioir-roi'a rur[rrer extension of its
ilffi;i"-i""iii"--,iF""r.r oi_r,tne Roon, Kitchen and Ballroon
are astt .

InconseouenceofsuchBoard.lsapproval,an.applicatlon
""" 

p*""r,lea to ttJ-oirector of this Division r€questing an

"iteirston of its permit to include those deslgnated areas'

In its fornal apolication to thls Divislont the
permlttee declared:

'rPernlttee deslres to furthe r expand the
llcensed. area vithin the sald Student uenter
suil-atne to incluae a Kitchen and Fornal
Oinine f,oom, 1n aeeordance with the dlagran-
,Exhl5it-2;:'attached ke reto. rExhiblt 1r shows

trre existlig ltcensed area' "
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The application furthe r lndicates that the expanslon
area is comoletely wlthln the same building in whlch other
areas covered by existing permit are locatedt and the same
conditions attached to the present existing pennit shall be
equally applicable to the extension area, if granted.

liotice of lhe subject application was duly publ-lshed
ln the Montclair Tlmes, a local newspaperr by vtrich notlce
objectors were j-nforned of -an opoortunity to register objections
wlth the Dtrector of this lJivislon. No obJeeti-3ns nere
reielved or reglstered in this Division pertinent to the
app 1i cat ion.

A hearing on the appllcallon was duly held in this
Divislon, at vhich the applicant utas represented' by counsel'

Thonas S. Stepnowsklr the Director of the applicant
Association, testi-fied in support of the appli-cation:. !f9.
explained that the applica*"1on pertains to the potentiality of
having alcoholic beverages served during mea1s, particularly
banquets and the like' vhich are a regular part of the
stud.ent center actlviiy. The numbe r of people accomodated
would not subslantially increasel .bul the type of service
present\y render€d wo ulct be enhanced by the service of comple te
dinne rs and d.iinks.

It is noted ttrat, at the hearlng re latlve to-appllcantrs
orlginal appllcation fo! a-speclaf- perrnlt, there. were J'enghty
.nd-d.et.i1bb objectlons stenmlng about fears that the incLuslon
oi-a--source for-a1cohol1c beverages on ttre canpus of applicants
i"""tfo", -woufd give rise to rqr riid conduct deportnent problems.
In a thoiough opinlon foltowing that hearingr the Director,
porntea out-that If the j.ssuance of ttre permit generaled a nulsance
6t ttte premlsesr such pernl-t could be 9ance119dr- Ig.the-Matter
oi ttre Facuii"-Stuaent'coonefative, Bulletin 21\5, rten 2,

A review of the records of thi-s Division concerning
the cond.uct of applicant reve al-s no disciplinary proceedings
instituted agaln-si the applicant that cane to the attentlon of
the Director of this Divlsion. It nustr thus r be assuned thd
the s.ld. prrrmises ar€ being properly operatedr partlcularly 1n
light of'the absence of any objections to the subiect application.

Tt is, further, noted that the appllcation relates
prirnarlly to thti avallability of al-coholic beverages vlth the
service of foodr and is not deslgned rnerely to encourage
increased consuriptlon of alcohollc beverages. It is also
assuled that, if the appllcation ]te r€ not Sranted the- same
social fi:nctions could- take place off the campus and beyond the
observa+.j-on and control of college st.aff personnel. Hence t
apparently, the grant of the applied for ertension would ha1,e
a beneficial e ffe ct.
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I find that the application is in proper orderl is
ln conplianee with the appllcable statute^s r-N.J. S.A. . 33: 1-7+t42 t
and uoirla beneftt the campus comnunity of alnost fifteen
thousand pe rsons.

Accordingty; 1t lsr on thls 15th day of February 1977 1

ORDEFED that Special Permlt No. 11677 lssued-to
Faculty-Student Cooperatlve Assoclationr Tn9. t-th9 1nll1eant
hereln, be and the bane 1s hereby extended to lnclude the
additl6nal areas descrlbed ln lts appllcatlon filed therefort
and shal1 enbxace the a1a carte dlnlng roomr the formaf dlnlng
areas designated. as ballrooros and the kltchen areadjacent thereto i
anal it is further

ORDEnED that such extension of the aforesald Specla].
Perrnit No. 116?? shall have ttre s ame condltLons attached to
the extende d arreas as are presently 1n effect on the exlstlng
permlt.

Joseph H. Ierner
Dlrector
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DANCE - PRIOR SIMIIARDISCIPLIIARY PROCEEDITGS - I,EWDNESS

VIOIATION - LICENSE SUSPENDED FOR 60
- INDECENI

DAYS .

ln the Matter of DisciPlinarY
Proceedings against:

Jeanner s EnterPrisesr lnc.
t/a Le Bistro
2201 Pacific Avenue
Atlantic CirY, N.J.

Holder of Pl.enary Relail ConsunpLion
License C-191 issued by the Board of
Conunissioners of the City of Atlantic :

Sify.-------- --------------:
Sills, Beck, Curnmis, Radin & Ti shnan r Esqs., By Jeffrey Barton
Carl A. Wyhopen, Esq. ApPearing for Division

BY THE DIRECTOR:

The Hearer has filed the f ol lowi'ng rePort herein:

CONCLUSIONS
aad

ORDER

Cahn, Esq. , Attorneys for
Licensee

Hearerr s Report

Licensee pleaded'hot guiltyrr to the fo1lor''ing charge:

"on December 7t Lg75, you allowed, Permitted and suffered
lewdness and irnmoral actlviLy in and upon your licensed
premises, viz", you allowed, permitted and suffered fenale
persons, while plrforming on your licensed premises for the
entertainment of your customers and patrons, Lo engage in
conduct of a lewd; indecenL and immoral manner and go commit

and engage ln acgs, Sestures and novenents with parts of their
bodies in a nanner ..td fot* having 1ewd, indecent and irmorally
suggesEive imPort and meaning; in violation of Rule 5 of State
RegulaEion No. 20. rl

, An apPearance in behalf of lhe licensee ltras entered by Jeffrey Barton Cehn of
cire law firm of Sills, Beck, Cummis, Radin & Tischman'

On l"londay, ltay 24, 1976, tshe date se! for hearing, neither the licensee nor

anyone 1n it.s behalf apPeared herein.

Prior to coffnenting upon the tesEinony presented by the Division a recital of the
reasons for perrnitting the Division co proceed 9I .EI!g follows'

The subjecE charge had been scheduled for hearing at 9:3o A.M. on the above date.
At approxilBElfy fO,tA A.M. Lhi.s hearer questlonecl lhe DePuty Atlorney Generale apPearing
for the Division, concerning the absence of an attorney for the licensee. The Deputy

Attorney General stated thai, aL aPproxinatety !O:O0 orclock thaE morning he requested
Donald frewmark, a l,egal AssisLant of the Division Prosecution Bureau to conLact the law
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f irrn representing the licensee in connecLion herewith'

PAGE 9.

Newmark Lesrified Ehat he made a celephone call to Ehe said lae' firm and

askedtosPeakwithJeffreyBartoncahnwhohadsignedvariouscorEounicationsaddressed
i. ufri" Divislon in behatf of the licensee. Nenrnark spoke r^/i th Cahnrs secreEary who

indiceted that Cahn was in court, and Ehat a letter had been sent to this Division"

Newmerk explained that he received in the n:,ai I on the morning of May 24, L976 a

letter addressed to him, daEed !4ay 2lst, \^rherein Cahn staEed thac he would be engaged

in Lhe Erial of a civil action in the Superior Court corulencing on [4ay 24.' L976 a:|.d

tt.t tu did nor know when the trial would be cornpleted. Additionally, Cahn indicated
thaE he had other matters scheduled for trial thereafter'

The letter also seE forth that ttMr" Kolker, the principal of Jeanners Enterprises
has recently suffered a heart attack and is unabie to agtend and be a witness in the
proceedings:* The legter confirmed Cahnrs secretaryrs advice to Newroark on !44y 19Eh

concerning the scheduled hearing.

The quesEioning of Nemark then proceeded, as follows:

q

Prior to Lhis letter did you have any indication
whatsoever from either Mr. Cahan or his secretsary
that he would not be here chis norning?

Prior to this leLter?

Prior Eo receiving this lelEer and your phone
conversation this morning.

On !Lay 19r 1976 I had conversation with Mr. Cahnrs
secretary" She indicated to rne LhaL Mr. Cahn r'ras

tied up in court and could noL nake iL.

I indicaLed that absolulely no adjournmen! v'ould
be granted, that Lhe natler was set down peremPtorily
and thaE someone from the office should come and try
Ehe case.

Who initiated this conversa!ion?

I had called up to see if Lhe licensee I4ras intending
to try iL or change itrs Plea"

Tha! was on }4ay 19 ?

Thatrs rigbt. "

Newrnarkr s Eescimony was inEerrupted by a telephone call from Cahnrs secrecary.
She related EhaE rrshe had contacted Ehe licensee and EhaE Mr. Kolker had suffered a
subsequenE heart aEEack and is now in the hospital in Atlantic City.r'

',4

A

a

a
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prior to the tirne that che subject hearing had been Perenptorily scheduled for
t4ay 24, 1976, Ehis proceeding tras scheduled for hearing on four dates fron January 28,
1976 to April 20, 1976. On each of these occasions, the hearing was adjourned aL the
request of the aEEorney for Ehe licensee.

The license applicaEion for the currenE year revealed that Grace Kolker was
the l0O percent stockholder of the corporate license.

On motion of the DePuEy ALtorney General, and uPon considerlng lhe Past record
of adlournmenEs; the facE Ehat Ehe request for the adjournmenL wag untimely llade; and
rhaE the individual allegedly physically incapacitated was neither an officer nor a
stockholder of the corporeEe licenaee, 1 Pennitted hin to Proceed with the hearing ex
ParEe.

ln substantiation of Lhe charge, ABC Agent G tesgified that accompani.ed by
Agents P and K, he condncted an investigation of the licensed premises which contained
t\.ro bars and a go-go stage locaEed a! the center rear of the preudses on December 7rI975.

Three fernales alternaEed in dancing on the go-go stage for apProximately 15 Lo
20 minuEes each.

Two of Ehe females had no covering on lhe top half of cheir bodies excePt for a
piece of cloth one-half inch wide which had no functional PurPose excePt to act as a
harness encircling the torso end to hold two pasties each one one-half inch wlde,
covering the nipples of their brea.sts. The hsrness r^tilh Paseles atLached were received
in evidence. It is apparent gha,t Che breasts of Lhe fernales lrere neither covered nor
supported by any contrivence of female aEtire.

It has been held as early as Plav Pen lncorporaLion, Bullecin 1778r ltero 5,
affirrned App. Div. 1968, opinion not approved for publication, that such perforrnance
falls squarely within the proscribed conduct referred to in Rule 5 of State RegulaEion
No. 20, See also InBe Club oDrr Lane, Bulletin 1900, Item 3r affirmed 112 N.J. Super"
577 (App.Div. 1971).

Thus, I find that Ehe Division has esEablished the truth of the charge by a fair
proponderance of the evidence, indeed, by substangial evidence.

Licensee has a prior record of suspension of license by the DirecEor for 3O days,
effective October I' 1971 for similar violation'

- lt is accordingly, further recommended Lhen an order be encered suspending the
l i.cens e for 6o days.

Supp letqe-rlla! i{e_egs{E-&9!9l!
An ex parte hearing was held before this Divislon on 'tby 24, L976

and a Hearerrs report uas submitted on September 27t 1976.

The Director granted thls supplemental hearing at the licenseers
request in order Lo enable it to crosa-examine the Divi.slon wltnesses aod
present a defense to the eharge.

Cross examinatlon by licensee of Divisiods witnessr ABC Agenc G,
failed to disclose nnyClllng addiLionelr or of subslanLive consequence.
Counsel then reclues tt':d " and was granted permission f.o examine ABC AgenE P

who trad not testiiied at the frrsE heering he::eitt, but ltho ltes Present at the
licensed premiser: or, ille rvl:n:'r1i in questlori .:nd Uhc, psrtlcipated 1n discugsicng
lrith the corporat. stoci(hoii].ei'., ijr;:, ,. i.r.il ar. iilr tes. j.,nony lres corroboratlve
of Agenc Gts, wllh nothlng oi rrgrrrttcaii.c adcied Lo aiter the verston
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lrs stated in the Hearerts reporL of September 27, 1976' Lwo of
the three rrgo-go" dancers hed no covering on the Eop haff of their bodies

excep! for I pi.". of cloEh one-half inch wide which had no funclional
p.rrpt". except to act as a harness encireling Lhe Lorso and to hold two

p""!i." each Lne-half inch wide, covering the nipples of their breasts' The

Lrness with pasties attached were received into evidence' It is spparent
thar Ehe br"asts of the feurales were neiEher covered nor supported by any

contrivance of female acLire.

Grace Kolker, one hundred Per cent stockholder of corporaLe
licensee restified in lLs defense. she did not controvert Ehe descriPtlon of
the cosLumes worn by the aforementioned 8o-go dancers. she alleges thaL she

obtained her performers Ehrough a cerLain lheaLrical booklng agency who assured
her thaL the aforesaid conEumas were in confornity wiLh Ehe Divlsion Rules and

RegulaLions.

ln facL, the costunes do noE conform Lo the Divlsionrs standards,
as set forth in the precedenL c&ses. It has been held as early as,Plav Pe!, Inc.
Bulletin 1778, Item 5r affirned App. Div. 1968 (opinion not aFoved for.
publication) r that such perfonnance falls squorely witbln the proscri'bed
conduct referred to in Rule 5 of State ReSulation No. 20, See also ln re club

l,Dll Lare, Bullerin 1900, Iten 3, affirned 112 N.J. Super. 577 (ApP. Div' 197I) '

The licenseers inquiry to ascertain whether or not the costumes
conformed with Divislon regulations iras directed toward the wronS source. If,
as ie appeers f rour Kolkerti testinony, she had doubt in her mind, an tnquiry should
have been directed Eo thls Division ln order to recelve authorlEetlve lnfornalion.
To have relied upon the representations 8nd assurances of the very Person
anxious Eo sell her the service r.ras naive and in Lhls lnstancer of no benefit
to the llcensee. Certainlyr iE is noL a defense to the charge'

llothing brought forth i-n the licenseers examinaEion of the ABc

AgenEs, or its tesEimony in its ovtn defense alters the findings and

recomrnendaEion set forth in my Prior llearerrs rePort'

Thus, I again find thaL Lhe Dlvision has established Ehe truth
of Lhe charge by a faii preponderance of the evidence, indeed by subscantial
evidence.

Licensee has a prior record of susPension of license by the
DirecLor for Ehirty (3O) dayl, effecgive October l, 1971 for slmilar vj.o1ation.

It is, eccordlngly, further recornmended that an order be entered
suspending Lhe license for sixry (60) days.

Conclusions -and 0 rder

Wrltten Exceptions to the Hearerr s neport were submitted
on behalf of the llcensee and ansue ring argument to the Excepti-ons
was filed on behalf of the Dlvislon Dursuant to Rule 6 of State
Regulation No. 16.
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suggestlve movenents by the daneers 1n the course of theirperformances. See Play Pen Incorooration. t,/a Play Pen.

In lts Erceptlons, the llcensee contends that theptogfs submltted at !h9 he?rlng varXr fron the gharge because,uhlle the charge contalns language concernlng ttacti. gesturss
and novenents wlth parts of their (the danceisr) bodlas." it
1s wrdlsputeCl that the charge was for:nded soleJ.y on the'facttbat the dancers nore pastles as described ln the llearerrs
report.

The dlstlnctlon which the licensee drarrs ls too
close for a conunon- sense readlng of the charge. ff the dancers
rre t€ clothed tn a lewd and lndecent nranne r they necessarily
had to perforrn ln a lewd nannel. The very reason such coslumes
are prohlbited ls that they a1low for lewd and lmpe rrnlssably

pe rlotmance s.
Bullettn 1728r ten 5.

The llcensee also argues that there ls no d.e flnltlveguidellnes whlch cou].al be folloued as to pernlssable costunesof perforflers on llcensed prenlses. Tlrls argunent lacks nerlt.In the Flay .Pen case prevlously clted, the Divislon made itsposltion clear, ln that such attlre , vLz., pastles wo rrr by a
fenaLe performer, vas'pr0hiblted. It has been nell establlshed
by thls Dtvislon that fenale dancers on llcensed prenises nust
appear trlth thelr breasts fully cove red and supported.

Ttre llcensee has suggested ln mltlgatlon that I consld.er
the fact that an offlcer of the llcensee sought advlce fron the
talent agenqy supp\ylng the dancers as to the proprlety of
thetr costunes. I cannot conslder thls particular actlon, as
argued by the ltcensee, as a nltlgatlng Actor.

ft could not be r^easonably expected by anyone that
the talent agency, beeause of lts pe cuniary lntetest, would
have offered. argr advlce dtfferent from what the licenseers
offltcer testified was g1ven. The talent agenry was, 1n no
respects, an authorltlve source on this lssue.

ff the ltcensee nanted re11ab1e lnformatlon conce rnlng
Dlvislon rules and pollcy, eonnon sense vould dtctate that such
inforrnatj-on shoulcl be sought fron the D1vis1on, and not fron
the purveyor of services rrho de rtved flnanclal bene flt fron
practlces violatLve of Dlvislon rules and polley.

Havlng care fir1ly consldered the entire record, lncludlng
the transcrtpt of. the testlnonJr r tfu exhlblts, the llearerr s report,
the $rltten Erceptlons wlth supportlve argunent of the llcensee
and the answerlng argunent on behalf of the Dlvislon, I concul
ln the flndings and reconnendatlons of the Hear.er anal adopt then
as !y concluslons hereln, ercept as tc the re cornmended penalty.

However, rrlth respect to the re eomrnended suspenslon
of sixty-days, I feel that conslderatlon should be glveir to
nlttgatlng circunstances rdle eted in ttie reeold other than those
spe el fical.ly algued by the licensee. I shall , therefore, nodlfy tbe
re connended penalty to a suspenslor. rf llcense for forty days.
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Accordlnglyr it 1sr on thls t+tn Aay of March" 1977t

ORDERED that Plenary Retail Consumptio! ll:genle C-191 ,
issued by the Board of Conmissloners of the Clty of Atlantlc
cit.r to ieannets Enterprises, Inc. t/a Le Blstror for prenlses
it-lzoi ia"iii" Avenuel athitlc citv, be ana the sane ]9 hereb
-uspendea for forty (\6) aays, connencllg 1?,O9 nidnight on
Frihay, March 11t 19?? and teininating 12:00 nl'Inlght on
Wednestlay, LprLL 20, 1)ll .

JoseFh H. I€rner
DiJector

5. DISCIPTINARY PROCEDI}{GS - FURNISITI}G REBAEES VIOIATING RULE 11 OF STATE

REGT'IATION NO. 34 - SOIICITING ORDBRS WIT}IOUT PER.MIT IN VIOIATION OF RI'I'E

6 OF STATE REGUIATION }'IO. 14 - FINE OF $25,OO0. IN LIEU OF 20 DAYS SUSPANTON.

In the Matter of Dtrcpllnary
Prooeedtngs agaLnst

Fbderal Wtne & tlquor Conpany
Bultdlng 55
Por.t I(€ arny,
I(e arny, Ne$ Je rse y

Holder of Plenary wlol.esale Llcen8e W-56
lssued by the Dlrector of the Dlvlslon
of ALoohollo Beve rage Control.

ard

Fedway A8soolates, Inc,,
t./a Henderson Stuart ard Androb
Bultdlngs 44 ard 56
Port Kearny, I(e arny, N.J.

Irports :

nobert A. Balne, Esq., Attorney for' lloensees.

: CONCLUSIONS
. Arrth

: ONDER

Holder of .P Lenary Who1eBale Llcanse W-29
lsseed by the Dlrector of the DLvlslon
of A1coho1lc Beve rage Control.

BY TTIE DIRECTOR:

Llcensee Federal Wlne & Llquor Conpany pleada non-vult to two chargee,
one alleglng that, fr.om on or about June 1, t974 to on or about September 30,
L975 7t offe{ed to furntsh, and furnished rebates ard allowancee of rnoney to
EnErsone, Ltd., tbe parent conpany of elght (8) wfrof fy-owned subsldlary
oorporatlons holdlng retalL lloenges ln th18 State, 1n vlolatLon of Rule 11
of State Regulatlon No. 34; the other oharge alleglng that an offtcer of
Federal WlrF ard Ltg uor Conpany duntng the afgresald perlod soltclted orders
of alcoholtc beverageg wlthoqt holdlng a regulstte soLtcttor is permlt, tn
vlolatlon of Rule b of State Regulatlon No. 14.
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Llcen8ee Fbdway Assoctates, Inc., moves that thealleglrlg the se Lf sarE offenses, be dlsrnlssed in vlew
entered by lts whoLly-owned subsldlary Federal Wtne

D1v1slon necords dlsclose that Fedenal tlllne & LlquoT conpany has a prtorrecord. on Aprl1 6, t97z lt wae flned by thts Dr"vlJt,in-$to,obo in tleu bi-;-.ten day susPenslon for a vlolatlon stnllir 1n nature to irre above -nE nt lorred,rebates offense .

unde r the clrcumgtancea, l-ta llcense r,r11l- be susperded for ten (1o) :"
days on the flrst ghqtsg, and flve (!) days on the seiond cbarge to whlchul1.1 be.agdeq ten {10)-davg-{gr-a pnr6r simllar record w1th1n r1.re years,or a total of twenty-ftve (25) {ay-s. Flve (5) oays or' the suepenslon w1ilbe remltted fon the plea entered, Leavlng a net suspenston of iwenty (eo)days.

rn vlew of tt.le fact that the sarE acts for whtch such sanctton ls belng
*gEsfl3g FtS,llitol'383i31.91T"9""1n!"ilr?flri',x"::;u:::.";l{i"1"3I-:H"8ffi-';
nonmal Dlvtslon poL1cy, gr.ant the motton to dlsmtss the charges agalnstFedway Assoctateb, Inc . -

Federal Wlne &.T.lquol ggrpalv has made appL1cat10n for: the lnposltronof e flne 1n 11eu of suspeneto; t; accordance^iurit ttJ poivtstons otchapier 9 of the Ia*s of i.971. rlavlnc favorab!.y conCroi"ea such apFlica-t1on, r have determlned to accept an 6ffer', rn 6onpromi".,-uv ttre iicJnJee
I:..luv a flne of g25,ooo.oo 1n ileu of suspenslon br lrcenee-ror tuJniv-(ioloays .

In settlng ttr amount-of thls flne, I have taken lnto conslcleratlonthe potentlal- proflts the lloensee may have reallzed as a resul"t of thepronlblted rebates lt gave to the retillers puoctrasing-aiooirorro ueverigesfrom lt. rn thls conneotlon, r l{tgh hereby,'to alert-aii-iteenee"g ttratslmllar. actlon rdl11 be taken-r{1th regpect to any other lnfractlons of suchnabure that rnay cone before r€.
Aecordlngly, 1t ts, on thls 17th day sf l,tlareh, !9f7,
oRDERED' that the payment-of a $25,ooo.oo flne by Fbderal !{ln€ & Llquor.cor,{,any ls hereby accepted ln lleu oi i'suspenslon of- llcense for twenty(2O) days; and 1t le further
ORDERED, that the chargea her,eln agalnst F€dr,,,ay Assoclates, Inc.,be and tbe same are hereby dlsmlsged. -
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agalnst 1t,
non-vu1t plea

& Llquor

charge s
of the
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APPLICATIONS FII,ED.

Flagstaff Liquor Co.
611 Rahway Avenue
Union, New Jersey

Application filed June fl, I9l7
fo! additional salesroon ].icense
foe prenises 780d Brown:i.ng Road,
Roora 11, Pennsauken, New Jersey,
in cormection with Pl-enary Whole gal-e
License 1,1-22.

Barurer Liquor Co.
6JI Rahwqy Avenue
Union, New Jersey

Application fiLed June il, I9l7
for addltional sale eroon license
for prenises 7806 Brouning Road,
Roon #25, Pennsauken, New Jersey,
in connection r+ith P1enary l'lhoLesale
License lll_20.

Hirau WaJ,ker Incorporated
8325 Jefferson East
Detrcit, Michigan

Application fjl-ed June 29,1977
for pJ"ace-to-p1ace transfer of
l.lcensed sal-esroon frcn 43 Prospect
Street, East 0range, New Jersey, to
Zl,4 }dcrris Avenue, Union, New Jers€y,
i:nder Plenary lfholesale License lJ-12.

$""-*re.""--*.
Joseph H. Lerner

Director


