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At the argument of this cause on December 2nd, 19° 7> 
before this Court, permission was given to me to hand 
up a supplemental brief within fifteen days. I will con-
fine myself to the points made by Mr. McCarter in his 
brief, which are not mentioned in my original brief.

The first point that he makes is :— The burden of proof 
in this case is upon the complaint to show the falsity of 
the plea of bona fide purchaser for value without notice. 
He cites four cases in New Jersey:

Holmes vs. Stout, 2 Stock. 419.
Coleman vs. Barklew, 3 Dutch. 357.
Role vs. Rea, 21 Vr. 264.
Paul vs. Kerswell, 31 Vr. 273-

and
Decree in 
Cha/ncery.
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All of the cases so cited were actions involving the 
statute, which protects a purchaser of land, who receives 
a conveyance and records his deed without notice of a 
prior deed. When such a purchaser is attacked the pre-
sumption is that his conveyance is good 'and it is in-
cumbent upon the party attacking to prove that he had 
notice of the prior conveyance. This may appear to be 
a requirement that a negative shall be proved; but the 
general rule is stated by Justice Dixon in Turner vs. 
Wells, in this Court, 35 Vr. at page 273, as follows:— 
“Whoever asserts a right dependent for its existence 
upon a negative, must establish the truth of the negative 
by preponderance of the evidence.” .

It is by the application of this rule that the burden of 
proof is put upon the party who asserts that a purchaser 
who has a deed of conveyance which is the first on record, 
is a purchaser with notice of a prior unrecorded deed 
of conveyance.

But on the other hand, it has been held that where a 
fraud has been proven, the party whose title is derived 
through such a transaction, must prove his own good 
faith and want of notice.

Amer. & Eng. Enc. of Law, Vol. 16, 1st Ed. p.
842; citing Sillyman vs. King, 36 Iowa 207.

Davis vs. Nolan, 49 Iowa, 683.
Throckmorton vs. Ryder, 32 Iowa, 84.
Light vs. West, 42 Iowa, 138.
Berry vs. Whitney, 40 Mich., 65.
Letson vs. Reed, 45 Mich., 27.
Bolton vs. Jackes, 6 Rob. (N. Y .) 166.
Mann vs. Falcon, 25 Tex. 271.

It seems to me that in this case, when the complainant 
has established a prima facie case aerainst John H. Mc-
Cracken showing the existence of a constructive trust,
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the burden of proof is then upon the purchaser to 
establish the several particulars, which are necessary to 
constitute a bona fide purchase.

The second point made by Mr. McCarter is that the 
existence of the trust must be proved by clear, unequivo-
cal evidence.

I agree with him that the proof of the facts from which 
the fraud will be presumed and thereby raise the implied 
trust must be clear and convincing; but the court ought 
not to forget that in cases of this kind a court of equity 
goes much farther in the presumption of fraud than a 
court of law would.

The next point made by Mr. McCarter is, that the 
Vice-Chancellor erred both as to law and fact in his 
conclusion that Mrs. McCracken was not a bona fide 
purchaser for value.

Criticism is made of the statement by the Vice-Chan-
cellor in his opinion that as the defendant did not specifi-
cally deny the allegation in the bill, that the complainant 
caused sufficient money to be placed in McCracken’s 
hands to pay the judgments, and that instead of paying 
them he purchased them and took an assignment of them 
in his own name and caused the Sheriff to sell the com-
plainant s properties thereunder, she thereby admitted 
those allegations to be true.

The cases in this State relating to implied admissions 
when there is no denial in the answer of facts stated in 
the bill, are the following

Merwin vs. Smith, ist Gr. Eq. 182, at p. 192, where the 
Court says:— “The practice of this Court is in conformity 
with the rule adopted in the Supreme Court of the United 
vStates, viz.— that the allegations of the bill will be taken 
as true where they are not met and denied by the 
answer.”
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Hyde vs. Ehlers, 2 Stock. 283, in which Chancellor 
Williamson said:— “That as the defendant had the oppor-
tunity of stating in his answer when and \yhere and how 
he paid any part of the purchase money, that the answer 
amounted pretty much to a confession of the case made by 
the bill.”

Knight vs. Packer, 1 Beasley, 214, in which the bill 
alleged that the debtor had assigned his property with the 
purpose of delaying and defrauding his creditors; the 
answer denied that there was any fraud in fact, admitted 
the assignment, and averred that if the property could be 
sold at a fair price, it would be sufficient to meet the 
demands of the creditors.

This answer was held to be an acknowledgement that 
the deed was executed to prevent the property being sacri-
ficed, and to place it beyond the reach of the ordinary 
process of law, and was, therefore, void as against credi-
tors.

Walker vs. Hills, Executors, 6 C. E. Gr. 191, which 
holds that if the answer admits a contract without stating 
that it was in writing and setting up the statute of frauds, 
the statute cannot be used as a defence.

This case is also an authority in favor of the respon-
dent on the merits of the case and on the amount of proof, 
that the bad faith must be clearly and fully shown, and 
that if it is shown,.the trust will arise.

Butterfield vs. The Third Avenue Savings Bank, 10 C. 
E. Gr. 533, at page 536, in which this Court holds that 
an answer admitting the making of a mortgage to a cor-
poration, necessarily admits the legal existence of the cor-
poration. The admission is implied.

Sanborn vs. Adair, 2 Stew. 338, in which this Court 
held that where there is an allegation in a bill of complaint, 
that the grantee in a deed second in date, took his convey-
ance with an express agreement to assume the payment
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of a judgment in question, and that allegation is not 
denied in the defendant’s answer, it must be taken as 
admitted.

In that case the answer was sworn to and was evidence 
in behalf of the defendant.

Van Syckle, Justice, speaks of the allegation as a con-
trolling fact, but no point is made that it is a fact within 
the knowledge of the defendant. It is only held, that 
being a controlling fact alleged in the bill and not denied 
in the answer, it must be taken as confessed.

Wills vs. McKinney, 3 Stew. 465, in which the com-
plainant derived title to mortgage under a will and alleged 
his title and the answer of the mortgagor did not deny 
the title, but did not expressly admit it; and the Court 
held that proof of the complainant’s title was unnecessary.

Lee vs. Stiger, 3 Stew. 610, in which Vice-Chancellor 
Van Fleet laid down the rule that:— A  material and con-
trolling fact which is clearly and fully averred in the bill 
and not denied or alluded to in the answer, must be taken 
as confessed. He cites Sanborn vs. Adair.

Jones vs. Knauss, 4 Stew. 609, in which the same Vice- 
Chancellor adopts the same rule.

Pinnell vs. Boyd, 6 Stew. 190, in which the same Vice- 
Chancellor follows the same rule.

Halsey vs. Ball, 9 Stew. 161, in which Chancellor Run-
yon held that averments in the stating part of a bill evi-
dently intended as statements of fact, must be answered 
by the defendant, if he intends to deny them, although 
the complainant “charges” the facts instead of “shows” 
or “alleges” them.

Reed ys. Cumberland Insurance Company, 9 Stew. 146, 
in which the same Chancellor held that where a bill calls 
for an answer to several distinct averments according to
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defendant’s knowledge, information, remembrance and 
belief an answer merely denying knowledge, is defective. 
It ought also, to include the defendant’s information.

The last two cases came up on objections to the answer, 
but they are authorities to show what an answer should 
contain and what admissions will be implied if the 
answer does not deny allegations of fact.

Mr. McCarter contends that the rule in Sanborn vs. 
Adair only applies to allegations of matters within the 
knowledge of the defendant.

The Court does not say so in that case, and Vice- 
Chancellor Van Fleet does not say so in subsequent cases.

The elementary rule is that the defendant must answer 
as to his knowledge, remembrance, information or belief.

Daniell’s Chancery Practice, star page 722.

As to facts which have not happened within his own 
knowledge, the defendant must answer as to his informa-
tion and belief, and not as to his information merely, 
without stating any belief either the one way or the other.

Daniell’s Chancery Practice, star page 723.

Where defendants have in their power the means of 
acquiring the information necessary to enable them to 
give the discovery called for, they are bound to make use 
of such means whatever pains or trouble it may cost 
them.

Daniell’s Chancery Practice, star page 724.

In this case, Mrs. McCracken was bound to disclose the 
information and belief that she had relating to the facts
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alleged at the time she took the deed of conveyance and 
paid the purchase money in each traansaction.

If particular instances of notice and circumstances of 
fraud are charged, they must be denied especially and 
particularly as charged in the bill.

Mitford & Tyler’s Equity Pleading 363.

It would seem, therefore, that the Vice-Chancellor did 
not go beyond the rule in the decided _cases, when he said 
that material allegations had not been denied, and, there-
fore, must be taken as confessed.

The controlling fact in the case is that McCracken was 
supplied with money to pay the judgments, and instead of 
paying them, he bought them and used them for the pur-
pose of defrauding the complainant out of his property. 
There is no denial of the fact. There is no denial of in-
formation concerning the fact. There is no denial of 
notice of the relations that existed at the time between 
McCracken and Reeves.

The defendant contents herself with saying that she is 
a stranger to the transactions, and leaves the complain-
ant to make proof.

There is even no denial or any reference to the alle-
gation in paragraph 3 of the amended bill, that John H. 
McCracken actually collects the rents and has retained 
the moneys in his possession.

There is no denial that the Pennington Street property 
was of the value of Five Thousand Dollars, and that the 
rents amounted to Fifty-two dollars per month.

There is no denial of the allegation in paragraph 6, 
that the complainant permitted McCracken to retain the 
sum of Fifty-two hundred and fifty dollars, which was 
to be applied to pay money which had been borrowed

Mow Jersey State Library
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theretofore for the purpose of satisfying the judgments; 
and the defendant does not even allude to that allegation, 
which is an allegation of a controlling fact.

The Vice-Chancellor might have very properly referred 
to many other allegations of controlling facts, which are 
not denied or alluded to except by a general denial of any 
knowledge.

I desire also, to call the Court’s attention to the fact 
that the defendant does not claim to be a bona fide pur-
chaser for value without notice, of either the Pennington 
Street property, or of the Ferry Street property, and she 
does not in either of those cases set up the technical de-
fence of bona fide purchaser. She claims that she bought 
Pennington Street at a sale under execution at law, and 
that the complainant recognized her title and executed a 
quite claim deed to her afterwards.

She claims also, that she bought Ferry Street at a fore-
closure sale and paid her own money for the same.

In respect' to both these properties the evidence has 
been discussed and the Vice-Chancellor found as a fact in 
which he is fully supported by the evidence, that Mrs. 
McCracken did not in fact buy either of the properties at 
the sale, but that they were bought by McCracken, and 
that he afterwards caused the deed of conveyance by the 
Sheriff, to be made to her.

In regard to the Mitchell Place property in East 
Orange, she does technically claim that she is a bona fide 
purchaser for value without notice. See page 45 of the 
case.

But the Vice-Chancellor has not decided that she holds 
the Mitchell Place property in trust for the complainant, 
absolutely. The decree only permits the complainant to 
prove that his money, that is the proceeds of sale of the
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Peshine Avenue property, went into the Mitchell Place 
property. In that respect I think the decree is right.

If the defendant had intended to make the defence that 
she was a bona fide purchaser for value without notice as 
to Pennington Street and Ferry Street properties, it was 
incumbent upon her to do so, either by plea or answer, 
and having neglected to plead or to make that defence by 
answer she cannot raise it, or avail herself of it now.

Pomeroy Equity Jurisprudence, par 784.

The allegations in the answer are not sufficient to con-
stitute such a defence. In pleading this defence, it is es-
sential to state briefly the instrument of purchase, the date 
and the parties; to show the consideration and to allege 
the bona fide payment thereof ; and to deny notice. This 
denial is necessary, even though notice is not charged in 
the bill.

Enc. of Pleading and Practice, Vol. 1, p. 881, citing 
among other cases Wilson vs. Hillyer, Saxton 63, in 
which it was held:— It is not sufficient for a defendant, 
claiming to be a bona fide purchaser for a valuable con-
sideration without notice, to deny personal knowledge of 
the matters charged, without denying notice before his 
contract. He must deny notice, even though it be not 
charged ; and he must deny it positively and not evasively. 
He must even deny fully and in the most precise terms, 
every circumstance from which notice could be inferred.

It will hardly be claimed that the defendant has com-
plied with the rule laid down, in Wilson vs. Hillyer.

If Mrs. McCracken had admitted expressly that she 
knew tnat her husband and Reeves were transacting busi-
ness together, or that he was Reeves’ attorney, such ad-
mission would have led at once to the duty on her part to 
make inquiry of Reeves, which would have led to a dis-
covery of the fraud. She does not deny the relationship



IO

between those parties, neither does she allude to it. Under 
the authorities cited, she must be held as confessing that 
controlling fact.

1 It seems to me that as to Pennington Street and Ferry 
Street, Mrs. McCracken is chargeable with such infor-
mation as she could have obtained by reasonable diligence 
in making inquiry, and that she has not shown herself to 
be an innocent purchaser, notwithstanding her failure to 
make such a defence.

The rule is that whatever puts a party upon inquiry, 
amounts in judgment of law to notice; provided, the in-
quiry became a duty as in the case of purchasers and 
creditors, and which would have led to the knowledge of 
the requisite fact, by the exercise of ordinary diligence 
and understanding.

Hoy vs. Bramhall, 4 C. E. Gr. 563.
See also, Wahl vs. Stoy, 66 At. Rep. 176, at p. 179.

Notice is information concerning a fact and is equiva-
lent in legal effect to full knowledge.

Pomeroy Equity Jurisprudence, par. 594.

I contend that apart from the effect of the pleadings, 
the complainant Reeves proved clearly and convincingly 
by competent evidence that McCracken was his attorney 
and defrauded him, and that the judgments which form 
the basis of the legal title to the properties which was 
afterwards vested in Mrs McCracken were paid before 
the execution sales thereunder.

The fact that the judgments had been paid might not 
entitle Reeves to any relief at law, but that fact can be 
shown in equity, either for the purpose of invalidating the 
sales, or to hold the purchaser at the sales responsible as a 
trustee.
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The purchaser at the execution sales at law was John 
H. McCracken.

Simmons vs. Vandergrift, Sax. 136.

Mrs. McCracken has not testified and she relies entirely 
upon the testimony of her husband.

I contend that he has not overcome by his testimony 
the proof of the facts which constitute the implied trust, 
and that it appears from his testimony that Mrs. Mc-
Cracken acted upon information derived from him in mak-
ing the purchases of the different properties, and relied 
upon him.

It seems to me that she was bound to inquire of him: 
Why is it that Mr. Reeves is permitting all these proper-
ties to be sold by the Sheriff ? She knew that Reeves was 
paying interest to the estate of her father on a mortgage 
on the Peshine Avenue property. She must have had 
some knowledge of Reeves’ financial condition. Why was 
she willing to purchase Pennington Street property, if 
her husband thought that it was a risk to do so ?

I do not think that the Court, upon reading all the testi-
mony, will be able to resist the impression made upon the 
mind that Mrs. McCracken had notice of sufficient facts 
to put her upon inquiry ; and I claim that it was her duty 
to inquire.

I respectfully submit that the appellant has not succeed-
ed in overcoming the findings of the Vice-Chancellor.

Fr a n k  E. Br adner ,

Of Counsel with Respondent.
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The original bill in this case (case p. 1) was filed 
September 4, 1901, and set up that on or about the 
third of January, 1896, Moses E. Reeves, the com-
plainant, was the owner of several tracts of land in 
Essex County, N. J., that judgments were about to 
he entered up against him in ' the courts of 
this state, in favor of the Export Lumber Company 
and others, and that on that day complainant and his 
wife had joined in a deed of four of these tracts in 
the city of Newark, being a part only of his property, 
located on Clinton avenue, Belm ont avenue, A stor 
street and Boyd street, in the city  of Newark, to John 
H. McCracken, husband of the appellant herein, a l-
leging that the conveyance was made at the advice 
of Mr. McCracken, in order to protect the property 
from the creditors of Reeves.

The bill further claims that Mr. McCracken, instead 
of holding the property thus conveyed to him in trust 
for the complainant, had disposed of most of it  and 
applied the proceeds to his own use, instead of for the
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com plainant’s benefit. The bill further alleged that 
Mr. M cCracken became possessed, w ith money sup-
plied by Reeves, of some o f those judgments, and had 
sold out other tracts of land under executions there-
under, two of which, known as the Pennington and 
F erry  street properties, he had purchased in the name 
of his wife, the appellant, and the Peshine avenue 
property had been purchased by him and subsequent-
ly  transferred to his wife. This bill made grantees 
of other tracts o f property, a  Mrs. M iller and Mrs. 
Hochheimer, parties, upon the ground that they pur-
chased still other tracts w ith notice of the equity 
which the complainant asserted as a right to pur-
sue the land, because of an alleged breach of trust on 
the p art of Mr. M cCracken in its  handling.

A ll the defendants answered this bill separately, 
denying the equity of the bill in  toto, the three defen-
dants, Mrs. M cCracken, Mrs. Hochheimer and Mrs. 
M iller, setting up that they were bona fide purchasers 
of their respective properties, without notice of the 
com plainant’s claim.

The case came on for hearing on the 30th of Octo-
ber, 1902 (case p. 6 1). The hearing appears (p 98) 
to have been then adjourned until the 25th of Novem-
ber, 1902, but for some reason was not resumed 
(idem.) until the 14th of January, 1903, and was con-
tinued the next day (p. 194). The witnesses who had 
thus far testified were the complainant, his wife Mary, 
his son Charles E. Reeves, and Mr. McCracken.

D uring the direct exam ination of the latter, the 
liability  on his part to account for the four pieces of 
property included in the deed of January 2, 1896, 
(su p ra )w as frankly conceded, whereupon the court 
(p. 2 17), after directing the attention of complain-
ant’s counsel thereto, suggested that he confine his 
cross exam ination to the disposition that had been
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made of the properties other than those included in 
the said deed; whereupon Mr. Bradner called the 
court’s attention to the fact, that Mr. M cCracken had 
in the meantime been adjudged a bankrupt, and the 
significant inquiry of the court, whether the title, if 
any, had not been passed to the trustee in bankruptcy, 
led Mr. McCracken to file, w ith the court’s permission, 
a plea setting up his discharge in bankruptcy. Con-
siderable time elapsed before this plea was heard, and 
after it was argued, it was not decided until March 
18,1905, when Vice Chancellor Stevens filed an opin-
ion (60 Atl. Rep. 332) both ju stifying the filing of the 
plea, and sustaining the claim that the discharge of 
Mr. McCracken operated as a bar to the claim against 

him in this suit.
This opinion, which undertakes to paraphrase the 

original bill, gives a very good idea of the complicated 
and unsatisfactory character of the allegations it con-

tained.
Pursuant to this decision, on the 6th of Ju ly, 1905, 

the bill of complaint (p. 31) was dismissed as against 
Mr. McCracken.

The cause continued to sleep until December 2, 
1905, when complainant filed an amended and supple-
mental bill (p. 32) directed solely against Mrs. Mc-
Cracken. Although Mr. McCracken appears as a 
party in the prayer for subpoena, the com plainant at 
the further hearing conceded that he w as'im properly 
joined, and the suit thereafter continued against Mrs. 
McCracken alone, she filing a new answer to this 
amended and supplemental bill (p. 4 1), the terms 
of which will be shortly discussed.

The amended and supplemental bill set up that on 
the 2nd of January, 1896, the com plainant had been 
the owner of the P e n n in g t o n  street p roperty; that on 
the next day judgments had been entered against
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him for about $3,000, on claim s of the Export Lum 
her Company, M ary A. M cDerm ott and others; and 
that on the 13th of A p ril John H. McCracken 
had purchased the judgm ent of the E xport Lumber 
Com pany and M ary A\ M cDerm ott; that prior how-
ever, to that dhte, the com plainant had put McCracken 
in possession of funds sufficient to pay said two' judg-
ments and had directed him, as his attorney, to pay 
the same, and that instead of so* doing he had sub-
sequently caused a levy to he made upon the property, 
and the same to be sold by the sheriff and purchased 
in the name of the defendant Selena McCracken. The 
bill charged that the said property was purchased 
with money belonging to the complainant, and the 
judgm ents were kept alive with the money belonging 
to him, and that the property in fact belonged to him, 
although the legal title  thereto was held by Mrs. Mc-
Cracken. That on or about the 19th of May, 
1897, Mr. M cCracken had sold the Clinton avenue 
property (one of the four tracts conveyed to him by 
the deed of January 3, 1896), and the complainant 
had perm itted him) “ to retain the sum of $5,250 to be 
applied to pay money wThich had been borrowed there- 
tofor for the.purpose of satisfying the judgments; 
that the money had been borrowed from the Merchants 
N ational Bank of Newark, and Mr. McCracken under-
took to use the said proceeds and other moneys in his 
hands, to protect the com plainant’s interests in other 
properties hereinafter stated.”

T hat the complainant had been also the owner of 
the F e r ry  street property, upon which there was a 
m ortgage held by the Firem en’s  Insurance Company, 
which being in arrear, was foreclosed, and at the 
sheriff sale was bought in by Mrs. McCracken “with 
money belonging to”  the complainant. That Mrs. 
M cCracken had notice that the property was Pur‘
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chased in trust for the complainant, and the bill 
charged that she held the title  in trust for him. The 
bill further shows by w ay of supplement that the 
house upon this Ferry street property had since the 
commencement of the suit been burned, and insur-
ance money had been collected, which i t  w as designed 

to recover.

The bill further referred to property on P e s h in e  

avenue which was mortgaged to the estate of Dowden 
and sold by sheriff sale, in foreclosure proceedings 
under said mortgage and purchased by Mr. 'McCrack-
en “with money belonging to your orator,”  which 
money “ was obtained by the said M cCracken partly  
from rents of the properties last mentioned and p artly  
from rents of other properties belonging to1 your 
orator, and partly from proceeds of sale of said land 
No. 580 Clinton avenue.”

The bill further averred that a. portion of this 
Peshine avenue property had been sold by Mr. and 
Mrs. McCracken to Mrs. Hochheimer who had ex-
changed therefor property in E ast Orange in the 
name of Mrs. McCracken, which property the bill 
averred “was purchased with money belonging to 
your orator,” and the claim  w as that Mrs. M cCrack-
en held the same in trust for him.

The bill further averred that all of these properties 
had been conveyed to Mrs. M cCracken w ith notice 
that they had been purchased with money belonging 
to the complainant and were in fact purchased by the 
said John H. McCracken and held in tru st for the 
complainant The bill contained the follow ing im-
portant clause (p. 39, line 3, e t c .) :

“That all other matters and things set forth 
in the original bill of com plaint filed in this 
cause have been omitted from this amended bill 
for the reason that said matters and things have



been eliminated from the case by the several 
orders of this honorable court dismissing the bill 
of com plaint as to the said John H. McCracken. 
C hristina Hochheimer, Adelaide R. Bird and Ida
B. M iller; and that the said John H. McCrack-
en is made a party  to this amended bill merely 
for the purpose of requiring him to execute such 
deeds of conveyance as the court, may order to be 
made of the said several properties.”

Mrs. M cCracken answered this bill, stating that 
she was an entire stranger to each and all of the 
transactions therein contained, except as thereafter 
mentioned, and that she neither admitted nor denied 
the same, and called upon the complainant to prove 
said allegations. She then claimed that she was un-
aw are of any relationship such as was claimed by the 
com plainant to have existed between himself and her 
husband, or of the fact that her husband had been 
supplied by the com plainant with any funds for any 
purpose whatever, and alleged that whatever was the 
fact in reference thereto, she was utterly unac-
quainted therewith and had bought each of the said 
three tracts of land for value and without notice and 
claimed the advantage of a  bona fide purchaser for 
value.

She further set up the fact of the laches of the 
complainant, and also claimed that inasmuch as her 
husband had been discharged in bankruptcy since the 
happening of all the events setup in the amended and 
supplemental bill, and a trustee, Mr. Wismer, had 
been duly appointed trustee in bankruptcy of her hus-
band, a ll right, title  and interest of every kind of the 
said M cCracken in and to the premises in said 
amended and supplemental bill had passed to such 
trustee, and she claimed that the complainant could 
assert no equity as against her without the presence in 

the suit of the said trustee in bankruptcy.
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This answer appears to have been filed on the fifth 
of April, 1906, when the hearing which had in the 
meantime been interrupted in the manner above in-
dicated, seems to have been resumed, (Addendum to 
the case, p. 9), on which date Mir. M cCracken resumed 
the stand and testified as appears in the case p. 250.

The confusion resulting from the use of the twp 
books (case and addendum) arises from the fact that 
during the long time that elapsed while this case w as 
in progress, the testimony of some of the witnesses 
(particularly that of Cyrus H. Benedict) became lost, 
all the exhibits were mislaid, and we have been com-
pelled to make up a state of the case in this manner.

It should, however, be remembered that no testi-
mony was taken in the cause after the filing by Mrs. 
McCracken of her answer to the amended bill, except 
such as appears on page 520 et seq. of the Case, and 
on page 9 et seq. of the Addendum thereto.

A further important fact should not be overlooked, 
viz., Mr. John Whitehead, whose failure to testify  is 
commented upon at least twice by the vice chancellor 
in his opinion, had died on February 14,1905, or more 
than a month before the decision by the vice chancel-
lor of the question raised by the plea o f bankruptcy 
and fourteen months before the hearing was resumed.

Mir. Whitehead was a most im portant witness in 
the case for the defendants. He was in attendance 
during the giving of testimony by the complainant, 
and it was only because of the interruption of the case 
before the closing of the testimony of Mr. McCracken 
by the plea, and the delay in its prosecution, that he 
had not been called before his death.

It thus appears that the suit had become by 
process of elimination, confined entirely to an effort 
011 t e part of Mr. Reeves to recover from Mrs. Me-
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Cracken property which she claimed to own, and none 
of which properties were included in the deed of 
January 2, 1896, or had any connection therewith.

There can he no doubt of the correctness of the claim 
that i f  Mr. Reeves had put Mr. M cCracken in pos-
session of funds to buy up the judgm ents against him 
and preserve his title  to properties in the City of 
N ew ark (he being Reeve’s counsel,) and that instead 
of so doing he had deliberately perm itted the prop-
erties to be sold, either under the judgments or under 
executions in foreclosure, and had purchased' them in 
in the name of his w ife, who was fu lly  aware of the 
entire transaction, and who paid nothing therefor 
from her own estate, the property thus situated would 
be in a court of equity charged w ith such claim.

The vice chancellor concluded th a t ju st such a situa-
tion here existed, and hence advised a decree in favor 
of the complainant. I t  is from this decree that Mrs. 
M cCracken has appealed.

Before proceedings to analyze the facts, it  may be' 
w ell to direct the court’s attention to the rule that in 
cases of this character, where the complainant is met 
w ith the plea of bona fide purchaser for value without 
notice, the burden is upon him to show the falsity of 

such plea.

B a r tle tt  vs. V arner, 56 A la., 58;

Sheld on  vs. H olm es, 58 Mich., 145;

N ew ton  vs. M cLean, 41 Barb., 285;

G iles  vs. H u n t, 103 N. C., 194;

LaM ar  vs. H a le, 79 V irgin ia, 147;

H olm es  vs. S to u t, 2 Stock., 419;

Colem an  vs. B arklew , 3 Dutch., 357;

R o le  vs. R ea  (D ixon, J .) ,  21 V r., 264.

P a u l vs. K ersw ell, 31 V r., 273.
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A second principle, equally well settled, is that 
the evidence adduced to support a  claim  of this kind, 
which of course is based upon a  constructive or im-
plied trust in the purchaser and present holder, must 
be clear and unequivocal.

In 3 Pom. Eq. Juris. 3d. Ed. sec. 1058, it  is  stated: 
“The existence of a  constructive trust, as of a  result-
ing one, must be proved by clear unequivocal evi-
dence,” and reference is made in the notes to many 
cases, in the opinions of which this language was 
quoted.

See also Ferris vs. V an V echten , 73 N. Y ., 113 ;

Whitley vs. Ogle, 2 Dick., 67.

Parker vs. Snyder, 4 Stew., 164— 5 Stew., 827.

Krrnth vs. Thiele, 18 Stew., 407.

Frelinghuysen vs. N ugent, 36 Fed., 229-237.

Oort vs. Skillin , 2 Stew., 70.

Cutler vs. Tuttle, 4 C. E. Gr., 549, 560.

Cavin vs. Gleason, 105 N. Y ., 256.

The contention being that com plainant’s money 
was paid Mr. McCracken for the purpose of protect-
ing this property, and that in fact it  was so applied, 
but the property instead of being preserved for his 
benefit, was put in the name of Mr. M cCracken’s w ife 
let us now turn to the pleadings and proofs and 
ascertain therefrom how far the complainant has es-
tablished his case.

An examination of the vice chancellor’s opinion 
shows that he relied largely in reaching the conclu-
sion that Mrs. McCracken was not a  bona fide pur-
chaser for value, upon her alleged failure to answer, 
and therefore, as he concludes, “ her admission of the 
ruth of important allegations of the bill.”
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The opinion states :
“ The bill alleges that com plainant caused to 

be placed in M cCracken’s hands sufficient money 
to  pay these judgm ents; and that instead of pay-
ing them McCracken purchased them and took 
an  assignment of them in his own name, and 
caused the sheriff to sell the complainant’s New-
ark  properties thereunder. The answer of Mrs. 
McCracken merely avers that she believes it to 
be true that John H. M cCracken purchased said 
judgm ents and procured assignments thereof to 
him and that such properties were purchased 
under and by virtue of the executions issuing 
thereunder. The m aterial part of the allega-
tions of the bill is that the money by which the 
purchase was made w as com plainant’s money. 
The defendant does not specifically deny this 
and the well settled rule of equity pleading is 
that w hat is not denied is admitted. Sanborn 
vs. A d a ir, 2 S te m ,  338; M orris vs. Kettle, 11 
Dick,. 826-828.”

The court thus construes an admission on the part 
of Mrs. McCracken of the statements in the bill, 
(which, however, total failed of proof) that Mr. 
Reeves had put in Mr. M cCracken’s hands sufficient 

money to pay these judgments, and th at instead of 
paying them he purchased them and took an assign-

ment thereof in his own name.

I t  is respectfully contended th at the learned vice 
chancellor here fell into a combined and serious error 

of both law  and fact.

I t  is not true that Mrs. M cCracken ignored the 
allegations of the amended bill touching this impor-
tant question; nor is it true, if  she had done so, that 
such omission would have been tantamount to the 

admission of the truth  of the averment.

The allegation that the com plainant had furnish 

the funds to Mr. M cCracken to pay the two judg
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merits, is found in the third paragraph of the 
amended bill, p. 33, line 26.

The answer (p. 4 1), beside the general statement 
(line 8) already quoted, to the effect th at she was 
an entire stranger to, and therefore neither admitted 
nor denied any of the m atters and things alleged in 
the bill not thereinafter specifically referred to, at 
line 35, page 41, “ denies that- she had any knowledge 
whatever of the matters or things in the first, second 
or third paragraphs of said bill of com plaint.”

The general trend authority is to the effect that 
the mere failure of a  defendant to deny by his answer 
admission of such allegations as are not denied and 
all the allegations of the bill w ill not operate as an 
admissio nof such allegations as are not denied- and 
that complainant is nevertheless bound to prove them. 
In some jurisdictions, however, including New Jer-
sey, this general rule is modified so fa r  as m atters 
which are within the knowledge of the answering de-
fendant are concurred.

In 1 Bnc. of PI. and P r. 931, after stating the gen-
eral rule that mere silence does not amount to an ad-
mission it is said.

“But in some jurisdictions a well established 
qualification obtains namely that if  m aterial 
facts are stated in the bill which are necessari-
ly within defendant’s knowledge he must expli-
citly deny or admit them and if  he fails 

do so they w ill be taken as admitted. Even 
in these jurisdictions if  such facts are not w ithin 
defendant’s knowledge or cannot fa irly  be pre-
sumed to be within his knowledge, complainant
will not be justified in treating them as adm it-
ted.”

In Moore y s. Lockett, 4 Am. Dec. (K y .) 683 the 
rule is thus stated,
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“ I f  an answer is silent as to a  m atter charged 
in the bill to be w ithin the defendant’s know-
ledge, or which may be fa irly  presumed so to 
be, the m atter ought to be considered as admit-
ted; but ought not, where the m atter is not so 
charged or cannot reasonably be presumed to be 
w ithin his knowledge. This appears to us the 
most equitable rule upon the subject; for if the 
defendant files an insufficient answer, the com-
plainant can except; and compel a  better one. 
B u t were he perm itted to consider as admitted 
every fact not p articu larly  denied by the answer, 
it  would frequently produce surprise on the de-
fendant; and moreover, oftentimes occasion de-
crees contrary to the real justice of the cause, 
upon implied admissions, false in fact.”

In accordance w ith this rule in B a ll  vs. Townsend 
16 K y. 325 (Cent. Dig, Eq. Section 445) it was held 
that allegations of paym ents made to an intestate in 
his life  time cannot be taken as adm ittel because not 
answered by the adm inistrator— when such pay-
ments are not presumed to be within the knowledge 
of the adm inistrator and are not supported by proof.

To the same effect in B u cha n a n  vs. N oel, 35 Leg. 
Ink. (P a.) 490 (Cent. Dig. Eq. section 445) the court 
held that when the fact of forgery charged in a bill 
is not w ithin the knowledge of respondent his fail-
ure to deny the forgery is not to be considered an ad-
mission of its truth.

See also.

B o n n ell vs. R oane, 20 Ark. 114.

I t  is believed that the same rule obtained in New 
Jersey.

V ice Chancellor Em ery in Coggswgll and Boulter 

Co. vs, Coggsw ell, 40 A tl. 213, said,

“ Sanborn  vs. A d a ir, (E rrors and A p peals878) 
29 N. J. Eq. 338, 345 and Jones  vs. Kmuss, 
(1879) 31 N. J. Eq. 609 V an  Fleet, V. C.) estab-
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lish that if the fact charged is w ithin the know-
ledge of the defendant and there is neither ans-
wer nor evidence, the fact charged m ust be taken 
as admitted.”

In the recent case of B elin g  vs. A m erican Tobacco  

Go., 65 Atl. 725 V ice Chancellor Pitney said in refer-
ring to a certain allegation in the com plainant’s bill.

“This allegation it w ill be observed is of a  fact 
or series of facts not w ithin the knowledge of the 
defendants and therefore not admitted by a  fa il-
ure to deny. The com plainant in his argum ent 
makes the cardinal m istake of presuming that be-
cause these allegations are not specifically denied 
by the answer they m ust be taken to be admitted 
but this is not the rule. * * * * Counsel for the 
complainant made the m istake in his argum ent 
of supposing that the positive allegation in the 
bill of non-notice to P otter unless explicity  de-
nied stood as if proven, but as before observed 
this is incorrect. That rule applies only to alle-
gations of matters within the knowledge of the 
defendants.”

It is belived that cases where the rule w as applied 
will be found to be where the averrment of the bill 
in question was of a fact within the knowledge of the 
defendant.

See

Lee vs. Stiger, 3 Stew. 610.

Morris vs. K ettle , 1 1  Dick. 826.

It is to be remembered that this question does not 
arise upon exceptions to an answer where perhaps it  
might be argued that the defendant should have ans-
wered the averrment of the bill as to inform ation and 
belief, but the question is simply whether the com-
plainant having made no objection to the answer the 
defendant is thereafter to be held to have admitted 
averments therein of facts which were not within 
her knowledge.
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The exception to the rule which is outlined in the 
quotation above from the Enc. of Pleading and Prac-
tice is analogus toi the rule of pleading to the effect 
that a  defendant w ith regard to transactions that are 
not his own is not hound to  find out information for 
the purpose of communicating it  to the complain-
ant*

Thus in C hristian  vs. Taylor, 11  Simons 401, Vice 
Chancellor Shadwell said,

“ I have alw ays understood the rule to be that 
a defendant w ith regard to  transactions that are 
not his own is not bound to find out information 
for the purpose of communicating it to plaintiff.

And as Chanceller K ent said in M orris vs. Parker, 
3 Johns Ch. 300,

“ A  defendant ought not to  be required to ob-
tain inform ation so as to meet the plaintiff’s 
wishes and thereby become his agent to procure 
testim ony.”

So much for the pleadings. I f  we turn now to the 
evidence, the proof is equally unsatisfactory.

It  is uncontradicted in the case that Mr. McCracken 
bought up the E xp ort Lum ber Company and McDer-
mott judgments with the proceeds of a note that he 
him self gave and had discounted in the Merchants’ 
N ational Bank in Newark, taking an assignment of 
the judgments on the 13th of A p ril, 1896.

See pages 77, 96 and 138.
A ll that is claimed the com plainant had to do with 

the discounting of this note is, the use of his good 
offices w ith one of the directors of the bank to induce 
it  to make the discount.

W e can readily imagine why Mr. Reeves should have 
made that effort. He had property worth $10,000 in 
A rlington (pages 117 , 147, 148, 183, 189) and several 
other tracts in Newark, including all those in ques-
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tion in this suit (pp. 149, 152) that had not been in-
cluded in the deed of January 3, 1896. H e w as in 
desperate circumstances. He thought that possibly 
by transferring the four tracts, including the Clinton 
avenue tract, to M]r. M cCracken, he m ight save some-
thing from the wreck, and he doubtless fe lt more se-
cure as to the rest of his property, w ith the judgm ent 
controlled by Mr. M cCracken than in the hands of 
strangers. A t any rate, he did not raise the money 
nor become responsible for it ;  but it  is claimed that 
the evidence shows that his money ultim ately paid 

for and took up the note.

Is that so?

In support of this contention, the vice chancellor 
adverts to the fact (page 49, line 28) that M cCracken 
concedes he sold on the 20th of May, 1897, the Clinton 
avenue tract included in the deed of January 2,1896, 
for $11,250. The opinion then continues:

“ McCracken’s answer to the fourth interrog-
atory in the original bill is that from this sum 
was deducted mortgages, taxes and liens to the 
amount of $6,869.35, leaving a net balance in his 
(McCracken’s) hands of $4,380.65. This he ad-
mits he did not pay to Reeves. Reeves says that 
McCracken told him that the note w ith whose 
proceeds the Lumber Company’s judgm ent was 
purchased was paid out of the proceeds of this 
sale. McCracken does not controvert this state-
ment and I do not think that any one reading all 
the evidence can have any doubt about its sub-
stantial accuracy.”

The answer to the fourth interrogatory referred to 
was not in evidence in the cause, and if it  had been, 
would not have been competent as against Mrs. Mc-
Cracken.

The complainant in his original bill appended (case, 
P- 23) several interrogatories which he prayed “ that



the said John H. M cCracken m ay answer upon oath.” 
These of course were designed to require the defendant 
M cCracken to discover certain facts deemed impor-
tant.

Appended to his answer were certain replies to 
these specific interrogatories, printed on page 5 of thv 
Addendum. Neither the interrogatories nor the an-
swers were offered in evidence in the cause, and of 
course, i f  they had been, they would have been in-
competent as against Mrs. MlcCracken, for she had 
had no right to cross examine upon them, and when 
the bill was dismissed as to Mr. McCracken, they 
lost their significance, and were totally  ignored until 
they were revived by the vice chancellor in his opinion.

W e contend that they were in no way before the 
court nor competent as against the sole defendant in 
the suit. *

The answers are only printed in the Addendum to 
save a controversy before this court as to the correct-
ness of the state of the case, so as to, terminate this 
protracted litigation without the delay occasioned 
thereby, and, as before stated, they were never qffered 
in evidence. There is therefore absolutely no proof 
before this court upon this point, except that found on 
pages 228 and 229, where M cCracken does admit that 
he received $11,250 for the property, but the evidence 
fails to disclose how much net proceeds were received 
from the sale of the Clinton avenue property. It is 
also true that Mr. Reeves did, in the original case, 
when Mr. M cCracken was still a party, and long be-
fore the present claim was crystallized in the amended 
bill, interject a remark in his testimony (p. 78, line 
19) to the effect that Mr. M cCracken had told him 
that he had used the proceeds of the sale of the Clin-
ton avenue property to take up the note. Such a 
hearsay statement, though competent as against Me-
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Cracken, then a party to the suit, proved nothing as 
against Mrs. McCracken.

The foundation of the whole case is the fact that 
moneys of the complaint were given to Mr. M cCracken 
and applied by him in the purchase of this property. 
The sole proof of this lies in M cCracken’s answer to 
an interrogatory and Reeves’ statement of w hat Mc-
Cracken said, by neither of which can the defendant 
be bound.

Has, therefore, the complainant adduced such clear, 
unmistakable and unequivocal proof as is required in 
cases of this kind, to support his claim against a  bona 
fide purchaser for value?

In this connection, the case of F erris  vs. V an Vech- 
ten, (supra,) 73 N. Y ., is w orthy of consideration.

There an effort was made to follow tru st funds 
which had been misappropriated by trustees into the 
lands, to the purchase of which they had been applied.

It appeared that executors acting under a  power of 
sale contained in a will, had sold sufficient of the testa-
trix’s real estate to pay her debts. P ursuant to that 
power, sales were made by the executors of more land 
than sufficient to pay all of the testator’s debts; that 
the executors had in their accounts shown such sales 
and the amounts realized therefrom, as well as the fact 
that all the proceeds had been used and applied in 
keeping the homestead farm in repair, and in paying 
the taxes and the mortgage on said farm. The surro-
gate upon an accounting by the executors had dis-
allowed these payments upon the farm  as against the 
creditors, and adjudged that there was then in the

ands of the executors a sum of money properly appli-
cable to the payment of the p lain tiff’s judgment. The 
executors becoming insolvent) the complainant then 
sought to hold the farm property w ith the testator’s
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debt to him, upon the ground that moneys applicable 
to the paym ent of the debts had been devoted to 
charges upon the farm , invoking the principle that 
trust moneys may be followed wherever they can be 
identified.

The opinion continues:
“ To follow money into lands, and impress the 

latter with the trust, the money must be distinctly 
traced and clearly proved to have been invested 
in the lands. W hile money, as such, has no ear-
mark by which, when once mingled in mass, it 
can be traced, it  is, nevertheless, capable under 
some circum stances of being followed to, and 
identified with, the property into which it has 
been converted; but the conversion of the trust 
money specifically, as distinguished from other 
money of the trustee into the property sought to 
be subjected to the trust, must be clearly shown. 
I t  does not suffice to show the possession of the 
trust funds by the trustee, and the purchase by 
him of property— that is, paym ent for property 
generally by the trustee does not authorize the 
presumption that the purchase was made with 
trust funds. The product of, or substitute for, 
the original trust fund follows the nature of the 
fund as long as it  can be ascertained to be such; 
and if  a trustee purchase lands w ith trust money, 
a court of equity w ill charge them with a resulting 
trust for the person beneficially interested. But 
it must be clear that the lands have been paid for 
out of the trust money. This is illustrated by 
P erry  vs. P k e lip s  (4 Vesey, 108). There a trustee 
for the purchase of land died without personal 
assets, but having purchased lands, the estates 
purchased were held not liable to the trust, the 
circum stances affording no presumption that they 
were purchased in execution of the trust.

“ I f  the purchase of land w ith the trust moneys 
could not be presumed when such purchase wou 
be in execution of the trust, a fortiori it shou 
not be presumed when it would be a violation o
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the trust. The right of follow ing the trust prop-
erty, in the new form which has been given to it, 
or in the property substituted for it, ceases only 
when the means of ascertainm ent fail, “ which, 
of course, is the case when the subject-matter is 
turned into money and mixed and confounded in 
a general mass of property of the same descrip-
tion.” (2 Story’s Eq. Jur., sec. 1259, and note 
4.) When the purchase money, paid by a  trustee 
for lands purchased, corresponds very nearly with 
that of the trust fund to be invested, that, with 
other circumstances, as the coincidence of the 
time of the receipt and disbursement, may suffice 
to show that the property was actually purchased 
with trust funds. (Low den  vs. Low den, 2 Bro. 
Ch. C., 583; P rice  vs. B lakem ore , 6 Beav., 507.) 
The money paid by the trustee for lands or other 
property, or for choses in action sought to be 
subjected to the original trust, m ust be identified 
as trust moneys; and this is clearly recognized 
in all the cases, and in very many of them this 
has been the difficult question of fact upon which 
they have hinged, and the principle to be deduced 
from them is, that when the trust fund has con-
sisted of money, and been mingled with other 
moneys of the trustee in one mass, undivided and 
indistinguishable, and the trustee has made in-
vestments generally from moneys in his posses-
sion, the cestui que trust cannot claim a .specified 
lien upon the property or funds constituting the 
investments. (H ill on Trustees, m., p. 522.) This 
is consistent with the cases cited and relied upon 
by the counsel for the plaintiff, and the doctrine 
is recognized and applied in each case, and as the 
ac s were proved to exist in them respectively, 
n Moses vs. Murgatroyd (1  J. Ch. R ,  119 ), the 

property held in trust was readily and certainly 
In K iP vs. B a n k of N ew  Y o rk  (10 J. R ,  

)> e money, the subject m atter of the trust, 
sifn seParate and distinct, and deposited as 

c . The court say the only check to the opera- 
i°n o the rule now under consideration is when
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the property is converted into cash, and has been 
absorbed in the general mass of the estate so that 
it  cannot be followed or distinguished. It  is the 
difficulty of tracing the trust money, which has 
no ear-mark, that prevents the application of the 
rule. ( See, also, H u tch in son  vs. R eed, Hoff. Ch.
R., 316, and cases by Asst. V . Ch., 2 K ent’s Com., 
623, 624; T recothick  vs. A u stin , 4 Mason, 29.)

“ There can be no presumption as against the 
defendants whose property is sought to be affected 
by the trust, which attached to the moneys real-
ized by V an  Vechten from the sale of lands under 
the power. So far as appears they are innocent 
of all wrong doing, and have not colluded or 
combined w ith the executors to violate the trust,
and it is not found that they assented to or had 
any knowledge of any misappropriation of the 
fund, and if  made trustees in virtue of their own-
ership of the lands they are made so, not by rea-
son of any act of theirs, but as the legal result 
of the fact that trust moneys have been misap-
plied by a  trustee of the fund to relieve of a bur-
den their lands, held in trust for another purpose 
by the same trustee. The fact should be clearly, 
at least satisfactorily, proved. The principal 
fact, upon which the right of the plaintiff to any 
relief in this action depends, is only alleged argu-
m entatively in the complaint by the statement 
that it  appeared in the account of the executors 
filed w ith the surrogate; that large sales of real
estate of the testator had been made by the execu-
tors, on account of which they had realized large 
sums of money, and that it  also appeared that 
large amounts of money arising therefrom were 
issued and applied to keeping the homestead farm 
in repair, and large sums were paid out for m 
terest and taxes on said farm. There was no proo 
that one dollar of the moneys received for lands, 
and which constituted the trust fund, was pai 
or applied to any of the purposes mentioned, nor 
is the fact of such misappropriation of the trus 
moneys foun d ; nor was any fact proved or fonn
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from which such diversion and m isappropriation 
of specific trust moneys can be legitim ately in-
ferred. The only proof given upon this branch of 
the case consisted of the proceedings before, and 
the decree of, the surrogate upon the settlement 
of the accounts of the executor. I f  these proceed-
ings were competent evidence for any purpose, or 
to establish any fact as against the defendants, 
the present appellants, they were only competent 
in respect of the matters then in issue, and which 
were determined by the surrogate. The questions 
before that tribunal related solely to the accounts 
of the executors, and their liability  to the credi-
tors, and those entitled under the w ill of the tes-
tator. The executors were charged w ith the 
amount of the inventory of the personal estate 
of the deceased, together with the amounts re-
ceived upon the sale of real estate. The money 
realized from the sale of lands were the prim ary 
fund for the payment of debts, and creditors had 
the first claim to be paid from those moneys, and 
the first liability of the executors in respect of 
such moneys was to creditors. Such liab ility  was 
discharged by proof of payment to creditors, 
whether made from the identical moneys received 
by the executors, or from other moneys of their 
own, or subject to their control. The moneys real-
ized from lands sold in excess of the debts of the 
testator belonged to the present appellants, as 
devisees of the land subject to the power of sale, 
and the liability of the executors to them was dis-
charged by like proof of payment to them or for 
their use, from any moneys of the executors, 
whether received for lands sold under the power 
or from other sources.”

The court, after concluding that the accounts of the 
executors indicating the application by them of the 
trust moneys to the payments upon the farm, were u t-
terly incompetent as against the owners of the farm,
sought to be charged with the equity of the p laintiff 
therein, said:
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“ The equities are clearly w ith the plaintiff, but 
they cannot override the legal rules of evidence, 
or be enforced by an unauthorized enlargement 
and extension of the equitable doctrine which lies 
at the foundation of the action. There is in truth 
no competent proof as against the appellants 
other than V an Yechten, that the payments 
claimed to have been made by him, in relief of the 
homestead, were ever made. The proof consists 
of the accounts unverified filed w ith the surrogate 
by the executors, in which they credit themselves 
w ith these payments, and the decree of the surro-
gate disallow ing them, and adjudging an amount 
stated to be due the estate from the said executors, 
and in their hands properly applicable to the pay-
ment of the p lain tiff’s claim, which wras less than 
one-half in amount of the sum decreed to be in the 
hands of the executors. The surrogate merely 
held and decided that if  the payments had been 
made as claimed, they could not be allowed to the 
executors upon that accounting. This is the ex-
tent of the decree.”

This case is authority for the claim  that any hearsay 
statem ents of Mr. M cCracken indicating an applica-
tion by him of the proceeds of the Clinton avenue 
property to the M erchants’ Bank note, are irrelevant 

as against the defendant, and of no probative force

whatever in the case.
Y e t  it  is from this kind of evidence that the vice 

chancellor says in his opinion (p. 50) : “ The con-
clusion seems inevitable * * * that this note was
ultim ately paid w ith the proceeds of property that ia 

equity belonged to Reeves.”

The fact is that the evidence given by Mr. Mc-
Cracken (p. 166, et seq.) supports the averments o 
his original answer to the effect that the net procee s 
derived from the sale of the Clinton avenue proper y 
were applicable, and were in fact applied by him 
reim bursing him for the thirty-five hundred dol
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of notes then outstanding in the bank, endorsed by 
him for the benefit of the complainant, and which he 
subsequently paid.

These notes, aggregating thirty-five hundred dollars 
were collaterally secured by the chattel mortgage re-
ferred to on page 171. They were subsequently taken 
up by McCracken (p. 226) and surrendered by him to 
Beeves in connection with the settlement of some other 
litigation, having been partially  paid by the proceeds 
of the Clinton H ill property.

Let us now turn to the three specific pieces of prop-

erty, and first the P e n n i n g t o n  street land.

This property, Reeves says, was worth about 
$5,000 and was mortgaged to the Howard S av-
ings Institution for $2500. Taxes were in arrears on 
it to the extent of several hundred dollars (pages 99, 
127, 186). In additon there was an $1800 mortgage 
on it, held by a bank in Orange, which Mr. M cCracken 
says (p. 186) has not been paid, but which the Reeves 
claim (pages 100, 103 and 122) had been p artia lly  
paid. It was occupied by colored tenants, located 
east of the railroad, on a  non-paved street, in the 
City of Newark. It  was included in the levy made by 
the owners of the Eixport Lumber Company, the Mc-
Dermott and the German Bank judgments, and Mr. 
McCracken says (page 208) that the Howard Savings 
Institution was threatening foreclosure. H e called 
his wife’s attention to the property and she deter-
mined to buy it in as a speculation. Mr. John White- 
head represented her in the transaction, attended on 
her behalf at the sale, buying it  in for her, her own 
money $45 being paid by him for whatever equity 
there was in it, and a deed being taken by her therefor 
from the sheriff. This is borne out by the memoran-
dum on the sheriff’s books, (Addendum, page 15,
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line 33) : “ Reed, of John W hitehead Nov. 9, 1896, 
forty-six (|46.00) dollars for deed of Selena A. Mc-
Cracken for sale of third tract (Pennington street) 

sold June 2nd, 1896.”

No denial whatever exists of any of the foregoing.

M cCracken further swears (page 230, line 30) that 
he told Mr. Reeves that his w ife had bought the 
property, and (page 231, line 21) that the rents that 
he collected therefrom were all paid over by him to 
his wife. That while it is true (page 229, 230) Reeves 
continued to collect the rents for some time (not a 
year) from the tenants of this property after the sale, 
it w as only because he w as constantly postponing thè 
turning of the rents over, and because he claimed he 
had to live therefrom. Mtrs. M cCracken’s charity to 
this poor sick man in this regard is used against her.

The vice chancellor adverts to the facts that at the 
time Mr. W hitehead acted for Mrs. McCracken he was 
was one of Reeves’ counsel. There is no evidence 
whatever of th is; Reeves swearing (page 90, line 24) 
that he did “ once in a wThile”  employ Mr. Whitehead. 
There is nothing, however, to show that at this junc-
ture Mr. W hitehead w as so reta iled . On the contrary, 
he had a judgment of his own by assignment from the 
German Bank, which he was pushing against Reeves, 
and which was included in the levies and sales.

The sale took place June 2, 1896 (Addendum page 

16, line 27).

On page 97, the complainant in his testimony in 
this cause stated unequivocally that McCracken or 
his w ife had no other interest whatever in the Penn-
ington street property than such as he claimed had 
been improperly derived in the manner above stated. 
He was then shown a quit-claim deed (one of the 

lost exhibits), offered in evidence (p. 1U)>
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August 10, 1898, made by him self and w ife to Mrs. 
McCracken, releasing the Pennington street property, 
from which it appears that in August, 1898, two years 
after Mrs. McCracken’s purchase of this property, the 
complainant and his w ife quit-claimed their interest 
therein to the defendant. I t  is worthy of note that 
when this paper was presented to Reeves’ attention, 
he could give no explanation whatever of it  (p. 97), 
nor did he undertake subsequently to do so. H is wife, 
however, had time to consult w ith her son while her 
husband was on the stand, and so w as prepared when 
she subsequently testified w ith a story in reference to 
it (found on page 110 ), when in reply to  the question.

“What did McCracken say to you?” she said: 
“He said it was to see that I w as w illin g  that he 
should borrow more money on that property, as 
it wasn’t  a large mortgage, and he would get it  
straightened up, and wanted to deed it  back be-
cause it was too much of a  burden for him to 
carry, and he couldn’t  sleep nights, but he w ant-
ed us to take it  back, and if he could raise a  little  
more money he would do th a t; pay it  up and deed 
it back.”

“ I didn’t know it  was a deed at a ll;  I didn’t  
know it was any form of a deed; I know ju st w hat 
he told me that it  was simply to show that I was 
willing that he should raise more money on that 
Pennington street house, as there wasn’t  but very 
little mortgage, and settle things u p ; he w as al- 
ways going fo s e tt le  things up.”

Mr. McCracken, on the other hand, on pages 188 
and 233, states that this quit-claim was p art of the 
transaction by which Mrs. M cCracken’s title  to  the 
Pennington street property was completed, and he 
desired to make the title  clear. U p to that time Mrs.

cCracken simply had a deed under a  common law7 
execution against Mr. Reeves, and Mrs. Reeves’ dower 
was outstanding.
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M cCracken had bought in some Belmont avenue 
property, which it  is conceded by both Mr. and Mrs. 
Reeves (pages 85, 91, 111 , 119 and 122) McCracken 
desired to convey back to them, and the latter swears 
(pages 181 and 182) that as a  consideration of the 

transfer which w as made, the Reeves joined in a 
quit-claim of the Pennington street property.

Again, as further indicating a realization by the 
com plainant that Mrs. M cCracken owned this prop-
erty, it  is  undisputed that for repairs which Reeves, 
who was a  carpenter, made upon this property in 
October, 1898, he rendered a bill to Mr. McCracken, 
claim ing that he was entitled to be paid therefor 
(p. 97).

Mrs. M cCracken remained in the undisputed pos-
session of this property, w ithout a  suggestion from 
the com plainant or anyone on his behalf, that she 
was not the fu ll and complete owner thereof, until 
the filing of the original bill in this cause on the 
4th of September, 1901— a  period of nearly, if not 
quite, six years.

I t  is most extraordinary that i f  the com plainant’s 

story be true he had perm itted Mrs. McCracken dur-
ing a ll  this time to enjoy this property, to repair it, 
to receive its rents, and otherwise care for it, with-

out one suggestion that he had an interest therein.

Next, the F e r r y  street property. This tract was 

worth somewhere in the neighborhood of $5,000 and 

was mortgaged to the Firem en’s Insurance Company 

-for $2,000 (pages 74 and 99). A  large amount of 
taxes were in arrears upon it  (pages 193 and 241).

A pparently on January 3, 1896, when the pro-
tective deed to M cCracken w as made, the Reeves 

placed little  value upon the equity, for they did not 
include it in that deed, and permitted it to be sold
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u n d er t h e c o m m o n l a w e x e c u ti o n o n t h e 2 n d o f J u n e, 

1 8 9 6, b ei n g b o u g ht i n b y M r. M c C r a c k e n ( p a g e s 1 9 5, 

1 9 7 a n d 2 0 1 ).

I n t h e f oll o wi n g J a n u a r y, M r. R e e v e s ( E x h i b i t C 

4, p a g e 1 9 9) di r e ct e d t h e r e al e s t a t e a g e n t w h o w a s 

c oll e cti n g t h e r e n t s, t o t h e r e a f t e r p a y t h e m t o M r. 

M c Cr a c k e n, t h e r e b y a p p a r e n tl y r e c o g ni zi n g hi s i n t e r -

est i n t h e l a n d.

W hil e Mr. M c C r a c k e n a n d h i s w if e w e r e i n E u r o p e 

i n t h e s u m m e r of 1 8 9 7, t h e m o r t g a g e e c o m m e n c e d 

f or e cl o s ur e p r o c e e di n g s o n t h e m o r t g a g e u p o n t hi s 

l a n d, w hi c h r e s ult e d i n a d e c r e e f o r $ 2, 1 9 7. 3 3, b e si d e 

c osts. ■ ■

Mr. R e e v e s ( p a g e 8 1, li n e 1 1 ) s a y s t h a t t h e I n s u r -

a nc e C o m p a n y “ g o t o u t o f p a ti e n c e a n d c o m m e n c e d 

t o f o r e cl o s e; ” a n d t h a t u p o n M r. M c C r a c k e n’ s r e t u r n 

fr o m E u r o p e, t h e l a t t e r s ai d t h e f o r e cl o s u r e “ h a d 

g o n e s o f a r t h a t h e w o ul d b u y i t i n, a n d I w a n t e d t o 

k n o w di sti n ctl y w h o W a s g oi n g t o t a k e ti tl e, a n d h e 

s ai d hi s wif e w o ul d f o r m y w if e, a n d t h a t i t w ill b e 

j u st t h e s a m e a s if h e t o o k ti tl e. ”

C h a rli e R e e v e s ( p a g e 1 3 7 ) s w e a r s t h a t t h e a r -

r a n g e m e nt o ri gi n all y m a d e w i t h M c C r a c k e n i n r e f e r -

e nc e t o t h e d e e d of t h e o t h e r p r o p e r ti e s, i n cl u d e d t h e 

i d e a t h at h e w a s t o k e e p t h e F e r r y s t r e e t p r o p e r t y 

i nt a ct f o r t h e m.

O n p a g e 1 9 5 M r. M c C r a c k e n d e ni e s s p e cifi c all y t h e 

m a ki n g of a n y s u c h a r r a n g e m e n t

T h e f a ct i s, t h e p r o p e r t y w a s b o u g h t i n b y M r s. 

M c C r a c k e n, t h e m o n e y wit h w hi c h t o m a k e t h e n e c e s -

s a r y p a y m e nt of $ 2, 6 0 0, h a vi n g b e e n r ai s e d b y M r s. 

M c C r a c k e n gi vi n g a b o n d a n d m o r t g a g e t o a b uil di n g 

a n d l o a n a s s o ci ati o n a n d d e p o siti n g h e r o w n s t o c k 

t h er ei n a s s e c u rit y t h e r ef o r.
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I t  is true that her husband w as the solicitor of this 
association and negotiated her loan and acted for 
her in the transaction, but she became personally re-
sponsible for the debt to the building and loan asso-
ciation, and her stock was pledged as additional col-
lateral. The money thus raised was therefore her 
money, and not one suggestion is found in the evi-
dence to show that she was not entirely innocent of 
every fact or theory relied on in the bill or offered in 
the proofs to support the com plainant’s contention 
that Mrs. M cCracken holds this property in trust for 
him.

W here is the slightest proof of any of complain-
ant’s money being used upon the acquisition of this 
property? Y e t that is the theory, and the only 
theory, upon which the com plainant can recover it.

Mere verbal statements by Mr. McCracken that 
if he bought property he would hold it for the com-
plainant, do not constitute legal evidence, under the 
statute of frauds, sufficient to create a, trust.

The vice chancellor in his opinion on the plea, (60 
A tl., p. 332) supra, in referring to this subject, says: 
“ In addition to the lands conveyed, certain other 
lands were sold by the sheriff under execution and 
bought in by McCracken; I do not find in the 
bill any allegation of any express trust in reference 
to those lands. I f  there w as any, it  w as not declared 
in w riting.”

And where is the proof of notice in Mrs. McCrack-

en ? A ll that can be contended is, that she had con-
structive notice through her husband, who, in her 

purchase, acted as her agent.

The sheriff’s deed of this property was dated Au-
gust 9, 1898 (Addendum, page 16, line 12).
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The effort is to fasten upon Mrs. M cCracken, by 
reason of the fact that her husband acted for her in 
her purchase under that sale, knowledge that her hus-
band had two years before made a  verbal arrange-
ment with Reeves that he would some how or other 
protect their interest in that property.

The vice chancelor simply states: “ I don’t  think 
that under these circumstances Mrs. M cCracken be-
came a bona fide purchaser for value w ithout notice.”

In this I contend he w as under all the circum -
stances, plainly in error.

The Peshine avenue property.

This land consisted of two tracts, one of which on 
the day of the deed of January 2, 1896, was con-
veyed by the complainant to his son, w ith the ex-
press object of avoiding the paym ent of his debts, 
(pages 151 and 175). H aving thus essayed to put 
that valuable tract beyond the reach of his creditors, 
the complainant and his son, who were partners in 
the building trade, at once commenced the erection 
thereon of a building. Upon the rem aining tract, the 
Dowden estate of which Mrs. McCracken is an heir, 
had two mortgages which were in arrears for in-
terest, and taxes were also unpaid and behind.

Mr. Reeves claims (pages 79 and 84) “ to have had 
some kind of a verbal understanding w ith Mr. Mc-
Cracken that he would keep everything righ t and 
straight concerning this property also, and that he 
(Reeves) should not lose a  penny and that every 
dollar that was coming to him he should have.”

Of course, there was no w ritin g to this effect. 
Charles Reeves (page 136) states it  w as desired to  
dispose of the property and in order to straighten
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out the tangle, a  friendly foreclosure was designed. 
W hile his father is stated to have been present at this 
interview, he fails to corroborate the son upon the 

point.

Mr. M cCracken denies this absolutely (page 211) 
and says that he w as instructed by the executors of 
Dowden to foreclose the ̂ mortgages, and the Reeves, 
who had apparently given up all hope of using this 
tract, accellerated the foreclosure in any way they 
could.

This property was bought in by McCracken at the 
sheriff’s sale on November 30, 1897 (Addendum, page 
15, line 39), and subsequently sold to Mrs. Hochheim- 
er, form erly one of the defendants, who, for this prop-
erty and a thousand dollars in cash, boot money, given 
by Mrs. M cCracken (p. 251, line 3 7), beside some prop-
erty that she also owned in W oodside worth $4,500 (p. 
2 5 1), conveyed to Mrs. M cCracken a property in 
Vailsburg, New Jersey, which was subsequently ex-
changed by Mrs. M cCracken for the E ast Orange tract 
now belonging to the latter, and by the decree herein 
charged w ith the com plainant’s alleged rights. Here, 
as in the other cases, is no proof of notice, no proof of 
the com plainant’s money going into the property; all 
that is relied on is the alleged verbal statement, denied 
by Mr. McCracken, that the com plainant’s interest in 

this property was to be protected by him.

F or the reasons adduced in the case of the Penning-

ton street and F erry street properties, the decree is 
sim ilarly erroneous in reference to the East Orange 

property.

On the whole case, therefore, it  is contended that 
the decree below is erroneous, and should be reversed,
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and an order entered, directing the dismissal of the 
bill as against Mrs. McCracken.

Respectfully submitted,
R O B E R T  H. M cC A R T E R , 

Counsel fo r  S elen a  A . M cCracken.

Dated Nov. 8th, 1907.
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The facts in this case are fully stated in the opinion 
of Vice-Chancellor Stevens, which is found on page 46 
of the printed case; and I will, therefore, not repeat 
them, except insofar as may be necessary to make plain 
the points on behalf of the respondent.

Any question as to the right of the respondent to 
recover from John H. McCracken upon the theory that 
the conveyance made by him to McCracken, was made 
with the intent to defraud the creditors, has been elimi-
nated from the case; not only because the bill has been 
dismissed as to John H. McCracken upon his pleading, 
his discharge in bankruptcy, but because none of the 
properties involved in the decree eventually made were 
included in the conveyance made by the respondent to 
said McCracken.

Between

SELENA A. M cCRACKEN, 
Appellant.

MOSES E. REEVES,
Respondent,

and

(Q n Appeal fro m  

Court o f  Chancery
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The properties covered by the decree are known as 
Pennington Street, Ferry Street and Peshine Avenue.

The theory of the respondent in relation to each of 
those properties and the substance of the evidence to 
sustain his claim, will now be stated.

First.— P e n n i n g t o n  S t r e e t  P r o p e r t y .

It is alleged in the amended and supplemental bill, 
p. 32, that this property was worth on January 3d, 1896, 
$5,000.00, and was then mortgaged for $2,500.00, and 
that the rents issuing out of said property amounted at 
that time to the sum of $52.00 per month.

This allegation is not denied by the answer to the 
amended bill, on page 41.

It is also alleged in the bill that Export Lumber 
Company recovered a judgment on January 4th, 1896, 
against Reeves and Mary A . McDermott recovered a 
judgment on February 8th, 1896, against Reeves, and 
that on April 13th, 1896, both of said judgments were 
assigned to John H. McCracken.

The bill alleges that sufficient money was placed in 
the hands of McCracken by the respondent to pay those 
judgments, and that instead of paying them he bought 
them and caused a levy to be made upon this property. 
This allegation is not denied by the answer. The 
Vice-Chancellor reviews the evidence on this point and 
reaches the conclusion that the judgments were paid for 
with money raised by Reeves, and that McCracken 
subsequently received sufficient money out of the sale 
of Reeves’ property to pay off the note that was used 
to raise the money to pay the judgments.

A t the Sheriff’s Sale on June 2d, 1896, four tracts 
of land including this property were sold, and the 
conditions of sale were signed by Colie &  Sw ayze, 

attorneys. See p. 15 of “ Addendum to Case.” They
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were attorneys for John H. McCracken, the assignee of 
the judgments, and inferentially the iour tracts were 
sold to McCracken. Afterwards on November 9th, 
1896, $45.00 was paid by John Whitehead to the 
Sheriff, and a deed for the third tract, Pennington 
Street property, was made to Salena A. McCracken.

It will be seen that the purchaser at the sale was John 
H McCracken, and that he five months afterwards made 
some arrangement with his wife to have the conveyance 
made by the Sheriff directly to her. She must claim 
through him.

The evidence shows clearly that he was violating the 
confidence of Reeves and was in the position of a trustee 
when he took the assignments of the judgments and pur-
chased at the Sheriff’s sales. Mrs. McCracken has not 
even made an effort to sustain her defence that she is a 
bona fide purchaser for value.

The inadequacy of the consideration, $45.00, paid for 
the property alleged to be worth over the incumbrance 
$2500.00, which allegation is not denied, is so gross that 
to use the language of the cases, it shocks the conscience*

It was suggested at the argument before the Vice-chan-
cellor that Reeves had delayed in proceeding in his case 
until after the death of Mr. John Whitehead, who was a 
member of the bar of this State, and well known to this 
court, and who died in February 1905.

The court will perceive that the respondent’s testimony 
was closed on January 14th, 1903, see pp. 98 and 166. 
McCracken was examined, and his examination was con-
cluded on January 15th, 1903, pp. 194 and 250. No 
further testimony was taken until April 5th, 1906, when 
McCracken was recalled for a further examination. Dur-
ing that interval Mr. Whitehead could have been called 
as a witness. On April 5th, 1906, it was agreed that the 
evidence given on the original bill could be used on the



4

hearing on the amended bill; addendum p. 9. Conse-
quently, there is nothing in the objection that Reeves 
delayed proceedings, and is, therefore, in laches.

Special attention is directed to the testimony of Mc-
Cracken on pp. 219 and 220 relating to his charge against 
Reeves for legal services of $100.00 on January 22nd, 
1906. He says that Reeves asked him to go with him to 
Colie &  Swayze, and that he cannot answer the question 
exactly whether he was trying to get the judgment set-
tled up. But he says that he was trying to raise money 
for Reeves on the Arlington property.

I think the inference is clear that McCracken and 
Reeves were trying to raise money to pay the judgments.

2. F e r r y  S t r e e t  P r o p e r t y .

This property was proved to be worth $5000.00, and 
encumbered by a mortgage of $2000.00, and rented for 
$40.00 per month. It was purchased by McCracken at 
the sale on June 2nd, 1896, at the same time Penning-
ton Street property was sold. His bid was $45.00. For 
the same reasons urged in relation to Pennington Street 
property, McCracken purchased this property and held it 
in trust for Reeves.

On January 1st, 1897, he induced Reeves to permit 
him to collect the rents of this property.

On August 14th, 1897, Firemen’s Insurance Company 
filed a bill to foreclose, and McCracken and his wife 
were made defendants, and so was John Whitehead, who 
acknowledged service of subpoenas, as- solicitor for Mo- 
Cracken and his wife, and for himself. See addendum
p. 12.

The property was sold on August 9th, 1898, by the 
Sheriff and the conditions of sale were signed by John 
H. McCracken, and the under-sheriff testified that the 
money was paid by the checks of John H. McCracken, and
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that the surplus money was paid to John H. McCracken; 
addendum p. 16. The Sheriff’s deed was made to Selena 
A. McCracken. Application was made by John H. 
McCracken for surplus money, and he acknowledged 
service of the Master’s summons for his wife and for 
himself, and John Whitehead acknowledged service for 
Reeves and his wife. Either Reeves was silent in the 
foreclosure suit and particularly in the application for 
the surplus money, because he was trusting in McCracken 
to protect his interests, or there was collusion between 
McCracken and Whitehead to prevent Reeves from get-
ting the surplus money.

The record in the foreclosure suit (addendum p. 13) 
shows the facts above stated. The charge in the amend-
ed bill, p. 35, is that McCracken had charge of this pro-
perty as attorney for Reeves, and had been collecting the 
rents and attended the foreclosure sale as attorney for 
Reeves, and purchased the property with money belong-
ing to Reeves. Every one of these allegations was 
proved. Every dollar of the money that was paid at the 
Sheriff’s sale came out of the property which McCracken 
held in trust for Reeves. He was the actual purchaser 
at the foreclosure sale and afterwards directed the deed to 
be made to his wife. He purchased then as agent for 
Reeves.

Mrs. McCracken has not proved that she was a bona 
fide purchaser for value without notice.

3. P e s h in e  A v e n u e  P r o p e r t y .

The bill alleges, pp. 36 and 37, that Reeves was the 
owner of certain properties on Peshine Avenue, on 
which there were three mortgages held by the estate of 
Charles Dowden. The allegation in the original bill, p 
2, is that the equity in these properties, 226, 224, 220 
and 220£ Peshine Avenue, was $7500.00.
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On April 14th, 1896, McCracken purchased a tract on 
Peshine Avenue at Sheriff’s sale on the judgments which 
had been assigned to him, for $25.00; addendum p. 15. 
On June 2nd, 1896, he purchased another tract on 
Peshine Avenue for $50.00 p. 15.

The evidence was that one of the tracts had been 
conveyed by Peeves to his son, but that Peeves was the 
real owner. This conveyance was made at the instiga-
tion of McCracken, so that a loan could be obtained from 
a building and loan association, and a new house erected 
on the lot.

The new house was erected and the mortgage was 
made for $3000.00, which was a subsequent incumbrance 
to the Dowden mortgage on the three lots. When the 
Dowden mortgage was foreclosed, McCracken acting as 
solicitor for the Dowden estate, did not make the build-
ing and loan association a party to the suit. He had 
bought in two tracts and for the same reasons given in 
the previous cases, lie held those two tracts in trust for 
Reeves.

The bill alleges, p. 37, that Reeves authorized 
McCracken as his attorney, to protect his interest in 
said properties, and that McCracken undertook to do so 
and attended the sale, meaning the foreclosure sale, and 
purchased the properties with money belonging to 
Peeves.

The record in the foreclosure suit shows (addendum 
p. 11) that the bill was filed June 5th, 1897, and that 
service of a subpoena was acknowledged for Moses E. 
Reeves by John Whitehead, solicitor, on June 9th, 1897. 
Mr. Whitehead was acting as solicitor for Peeves, and 
according to McCracken, as solicitor for Mrs. McCracken, 
on different occasions.

I think that the inference from the testimony in the 
case and from the record in the foreclosure suit, is clear
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that the foreclosure suit was a friendly suit brought for 
the purpose of straightening out the title. ‘

At the sale the conditions were signed (addendum p. 
16) John H. McCracken, per J. H. McCracken, solicitor. 
McCracken purchased this property and either held it in 
trust for the complainant in the foreclosure suit, or in 
trust for Reeves. He made a settlement with the com-
plainant in the foreclosure suit with money that came out 
of the property; he having given a mortgage to another 
party. He afterwards sold all of the Peshine Avenue 
properties, and made various deals which eventually 
resulted in the proceeds of sale of the Peshine Avenue 
properties being invested in property on Mitchell Place 
in East Orange.

The Vice-chancellor held that Reeves was entitled to a 
lien on the Mitchell Place property to the extent of such 
amount as he may be able to prove went into that pro-
perty and came out of the Peshine Avenue property, 
which belonged to him.

Theoretically the cases are all alike; McCracken occu-
pied a position of trust and confidence and Reeves relied 
upon him. He took advantage of that position, and 
whether he actually used Reeves’ money or not, makes 
no difference; nor does it make any difference whether 
the alleged agreements between him and Reeves were in 
writing. His conduct was fraudulent and it is entirely 
upon that theory the respondent relies.

The case of Wakeman vs. Dodd, decided in this court 
in 1876, 12 C. E. Gr., p. 564, is the leading case in this 
State and has stood as unquestioned authority for many 
years. Respondent relies upon that case.

I respectfully submit that the decree should be af-
firmed.

F R A N K  E. B R A D N E R ,
Of counsel with Respondent.
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In Chancery of flew Jersey.

B e t w e e n

Mo s e s  E. R e e v e s ,

Com plainant,
and

J o h n  H. M c C r a c k e n , et al.,

D efendants.

On B i l l ,  etc. 10

IN T E R L O C U T O R Y  D E C R E E .

This cause coming* on to be heard before the court 
in the presence of Frank E. Bradner, of counsel with 
the complainant, and Robert H. M cCarter, of counsel 
with the defendant, Selena A. McCracken, and the 
pleadings and proofs having been read, and the argu-
ments of counsel heard and considered, and it appear-
ing that the complainant was the owner of the prop-
erty mentioned and described in the bill of complaint 
as Numbers 10 2  and 102y2 Pennington street in the 
City of Newark, and that said property was sold at 
sheriff’s sale and purchased by John H. McCracken, 
and that the deed of conveyance from the sheriff of 
the County o,f Essex was made to Selena A. Mc-
Cracken, and that said purchase was made for the use 
and benefit of said complainant, and that she holds the 
title to said property in trust for the said complain-
ant; and it further appearing that the complainant 
^as also the owner of .the property mentioned and 

escribed in the said bill of complainant as Num- 
ers 305, 30 < and 309 Ferry street in the C ity  of New- 

ark and that the said property was sold by the sheriff 
u the County of Essex and purchased by John H.

cCracken for the use and benefit of the said com- 
R h !^ nt and that tlie convenience from the said 
n i 1 ^as made the said Selena A. M cCracken 

that she holds the title  to. saM last men-
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tioned property in trust for the said com-
plainant; and it further appearing that the said 
complainant was also the owner of certain properties 
known as Numbers 220, 220y2, 224 and 226 Peshine 
avenue in the C ity  of Newark, or of same portion of 
the same, and that John H. M cCracken held the title 
of that portion of said properties which belonged to 
said complainant, in tru st for said complainant and 
that the said John H. M cCracken has disposed of said 

10  property, and that w ith the proceeds he has invested 
in certain property mentioned and described in the 
bill of complainant as situate, ly ing and being in 
the Town of E ast Orange in the County of Essex and 
State of New Jersey on the easterly side of Mitchell 
place, and that the legal title  to said last mentioned 
property is in  the name of said defendant Selena A. 
M cCracken, and that the complainant is entitled to 
be paid out of said last mentioned property situated 
in the Town of E ast Orange, the net profit arising 
from the sale of his interest in the property on Pe-
shine avenue as a foresaid :—

It is, therefore, on this fourteenth day of July, in 
the year nineteen hundred and six, by bis honor, Wil-
liam J. Magie, chancellor of the State of N ew  Jersey,

O r d e r e d , a d j u d g e d  a n d  d e c r e e d  and the said chan-
cellor doe's by virtue of the power and authority of 
this court order, adjudge and decree that the defend-
ant, Selena A. McCracken, holds the legal title to the 
follow ing described lot or tra ct'o f land and premises 

oq  situate, lying and being in the C ity  of Newark: Be-
g i n n i n g  in the northerly line of Pennington street at 
a point four hundred and eighty-five feet easterly 
from New Jersey Railroad avenue; thence running 
along Pennington street south sixty  decrees east 
thirty-five fe e t; thence north th irty  decrees east 
ninety-three feet two inches; thence north sixtv-three 
decrees forty  minutes west thirty-five feet more or 
less to land now or late of Thomas Gallan; thence 
along same south th irty  degrees west ninety feet ten 
inches to the place of beginning; and known as A um- 

40  hers 102 and 102y2 Pennington street; in trust for
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the use and benefit of the said complainant Moses 
E. Reeves, and his heirs and assigns; and that the 
said defendant Selena A. M cCracken shall account 
for and pay over to the said Moses E. Reeves the 
rents, issues and profits that have issued out of said 
land and premises since the title  thereof w as con-
veyed to her; but that she shall be allowed for all 
moneys necessarily paid out by her for the benefit of 
said property.

And it is further ordered, adjudged and decreed 
that the said Selena A. McCracken holds the legal 
title to the properties known as 305, 307 and 309 F erry  
street in the City of Newark in the County of Essex, 
and more particularly described as fo llo w s: A ll that 
certain lot of land and premises situate, lying and 
being in the City of Newark in the County of Essex 
and State of New Jersey— Beginning in the southerly 
line of Ferry street at the northeasterly corner of 
property of Van Buskirk, Heath and Com pany; 
thence southerly along saM property one hundred and 
forty-six feet and eight inches to rear of lot one block 
A of Smith and A iling map; thence easterly along 
the rear line of said lot five feet, nine inches; thence 
northerly on a line between lots numbers one and two 
block A on said map and in a  continuation thereof to 
said southerly line of F erry street one hundred and 
thirty-seven feet and nine inches; thence along Ferry 
street westerly seventy-three feet more or less to the 
place of beginning; in trust for the use and benefit of 
the said complainant Moses E. Reeves, his heirs and as-
signs; and that the said Selena A. McCracken shall 
account for and pay over to the said Moses E. Reeves, 
the rents, issues and profits that have arisen out of 
said lands and premises, but she shall be allowed for 

moneys necessarily paid out by her for the benefit 
of said property.

^ *-S Û1^ier ordered, adjudged and decreed
a e said complainant has a lien on the follow ing 

escn ed land and prem ises; all that certain tract or
th^T ân<̂  an<̂  P o i s e s  situate, lying and being in 

ô vn of East Orange in the County of Essesx
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and State of New Jersey :— Beginning at a point in 
the easterly line of M itchell place three hundred fifty- 
five and 46/100 feet southerly from the intersection 
of the said easterly line of M itchell place with the 
southerly line of Main street ; thence running south-
erly sixty-six degrees thirty-one minutes east eighty 
and 77/100 feet; thence: south twenty-two degrees and 
fifty-two minutes west th irty  feet; thence north sixty- 
six decrees thirty-one minutes west parallel with the 
first course eighty-one and 8/ 10 0 . feet to said easterly 
line of M itchell p lace; and thence along the same 
north twenty-three degrees twenty-nine minutes east 
th irty  feet to the place of beginning; for so much of 
the proceeds af the sale of the property on Peshine 
avenue in the C ity  of Newark mentioned and de-
scribed in the bill of complaint which belonged to the 
said complainant and as may appear upon an ac-
counting to be taken for that purpose to have been 
used in the purchase of said property on Mitchell 

2 Q place in E ast Orange; and the complainant is en-
titled to have the amount af the lien ascertained and 
when ascertained the property aforesaid shall be sold 
under the order and direction of this court for the 
purpose of paying and satisfying such lien, if neces-
sary so to do.

And it is further ordered and decreed that it be 
referred to Francis Child, Esq., one of the special 
masters o.f this court, to ascertain the amount of 
rents, issues and profits received by the said Selena A. 
McCracken out of the aforementioned properties sit-
uated on Pennington street and F erry  street respect-
ively in the C ity  of Newark, and also to ascertain 
the amount to which she is entitled for disbursements 
necessarily or properly made for the benefit of sai 
property respectively; and to state the accounts sepa-
rately in relation to said Pennington street and Ferry 
street properties; and also to ascertain the anioun 
realized by John H. M cCracken from the sale of the 
property on Peshine avenue which belonged to P® 
complainant and how much of the proceeds e.f t e 

4 0  sale of said property on Peshine avenue was su se-
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quently invested by him in the purchase of the prop-
erty on Mitchell place in East Orange, and to ascer-
tain and fix the amount of the com plainant’s lien 
on said property in East Orange in accordance with 
this decree; and that the said master shall have power 
to compel the said John H. McCracken and the said 
Selena A. McCracken, and such other persons as may 
be necessary, to produce all books, documents and 
papers relating to the several properties aforesaid, 0 S 
and to examine witnesses touching the m atters afore- 10  

said; and that said master shall report his findings 
;n the several matters aforesaid w ith all convenient 
speed.

And it is further ordered, adjudged and decreed 
that the complainant da recover from the said de- 
fenant Selena A. McCracken, his costs of this suit to 
be taxed, including transcript of testimony.

And all further equity is reserved until the coming 
in of the said master’s report and unCl the further 
order of this court.

Respectfully advised, ^
W . J. M A G IE ,

F r e d e r i c  W . S t e v e n s , C.
V. C.

A n s w e r s  t o  i n t e r r o g a t o r i e s  c o n t a i n e d  i n  t h e

FOREGOING BILL OF COMPLAINT

. 1. To the First Interrogatory this defendant an-
swers yes.

2. To the Second Interrogatory this defendant an- 4 

swers nothing. No money was paid, the transfer was ^0 
made to secure me for an indebtedness of a large 
amount due me from the complainant, as in the fore-
going answer shown.

3. To the Third Interrogatory defendant answers, 
yes.

the Fourth Interrogatory this defendant an- 
SBers, and says that on or about the twentieth day of 
^ay, eighteen hundred and ninety-seven, he sold the

inton avenue tract, so-called, being the homestead of
e complainant, to W illiam  Scheerer, for a  considera- 40
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ti o n o f el e v e n t h o u s a n d t w o h u n d r e d a n d fift y d oll ar s 

f r o m w hi c h, h o w e v e r, w a s d e d u c t e d, m o rt g a g e, t a x e s 

li e n s, a n d o t h e r e n c u m b r a n c e s t h e r e o n, a m o u nti n g t o 

si x t h o u s a n d ei g h t h u n d r e d a n d si x t y - ni n e d oll a r s a n d 

t hi r t y -fi v e c e n t s, l e a vi n g t h e n e t p r o c e e d s d e ri v e d by 

t hi s d ef e n d a n t f r o m s ai d s al e, o f f o u r t h o u s a n d t hr e e 

h u n d r e d a n d ei g h t y d oll a r s a n d si x t y -fi v e c e nt s; t he 

. t w o A s t o r s t r e e t t r a c t s i n s ai d b ill of c o m pl ai n t p ar-

ti c u l a rl y d e s c ri b e d a s h a vi n g b e e n s ol d t o Bi r d a n d 

1 0  M ill e r w e r e s ol d b y t hi s d e f e n d a n t o n o r a b o ut t he 

m o n t h o f A p ril, ni n e t e e n h u n d r e d, f o r a c o n si d e r ati o n 

o f fi v e t h o u s a n d t w o h u n d r e d a n d fif t y d oll a r s, fr o m 

w hi c h, h o w e v e r, w e r e a n d h a d t o b e d e d u ct e d f o r c o m-

mi s si o n s, m o r t g a g e s a n d o t h e r e n c u m b r a n c e s, t hr e e 

t h o u s a n d ei g h t h u n d r e d a n d o n e d oll a r s a n d t hirt y- 

ni n e c e n t s, m a ki n g a n e t s u m r e ali z e d b y tl r s d ef e n d 

a n t o f o n e t h o u s a n d f o u r h u n d r e d a n d f o rt y - ei g h t d ol-

l a r s a n d si x t y - o n e c e n t s ; t h e B el m o n t a v e n u e p r o p ert y 

w a s c o n v e y e d b y t hi s d ef e n d a n t t o t h e c o m pl ai n a nt f or 

n o c o n si d e r a ti o n. T h e B o y d s t r e e t p r o p e r t y w a s f or e- 

■  cl o s e d b y t h e H o w a r d S a vi n g s I n s ti t u ti o n, a n d my 

ri g h t s t h e r ei n t h e r e b y c u t o ut.

5.  T o t h e F if t h I n t e r r o g a t o r y t hi s d ef e n d a nt a n-

s w e r s t h a t o n t h e t hi r d d a y o f J a n u a r y, ei g ht e e n h u n-

d r e d a n d ni n e t y - si x, M o s e s E. B e e v e s w a s i n d e bt e d t o 

t hi s d ef e n d a n t i n a l a r g e s u m o f m o n e y, a n d b ei n g t he 

s u m o f t h r e e t h o u s a n d t w o h u n d r e d a n d ei g ht y-fi v e 

d oll a r s, t h e a g g r e g a t e o f c e r t ai n p r o m i s s o r y n ot e s h er e-

i n a f t e r s p e cifi e d, a n d a b o o k a c c o u n t a g g r e g a ti n g s e v e n 

h u n d r e d a n d t w e n t y d oll a r s. . T h e n ot e s r ef e r r e d t o 

3  o  a r e a s f oll o w s, b ei n g all m a d e b y t h e fi r m of M o s e s E. 

B e e v e s & S o n, o f w hi c h t h e s ai d M o s e s E. B e e v e s w as 

a m e m b e r, a n d all p a y a bl e t o t h e o r d e r of t hi s de-

f e n d a n t :

1.  D a t e d D e c e m b e r 1 1 t h, 1 8 9 3, a t f o u r m o nt h s f or 

fi v e h u n d r e d d oll a r s, u p o n w hi c h t w o h u n d r e d d oll ar s 

h a d t h e n b e e n p ai d.

2 .  O n e d a t e d O c t o b e r 9t h, 1 8 9 5, a t t h r e e m o nt hs, 

f o r o n e h u n d r e d a n d fif t y d oll a r s.

3 .  O n e d a t e d O c t o b e r 2 6t h, 1 8 9 5  a t t h r e e m o nt hs, 

4 0  f o r t w o h u n d r e d a n d t w e n t v -fi v e d oll a r s.
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4. One dated October 18th, 1895, for two thousand 
four hundred and fifty dollars.

5. One dated December 13th, 1895, for one hundred 
and sixty dollars.

None of said notes were paid by the said firm of 
Moses E. Reeves & Son, or the complainant, and de-
ponent was required to, and did, pay a ll of them.

6. To the Sixth Interrogatory this defendant an-
swers and says: None, as he has paid none.

7. To the Seventh Interrogatory this defendant 
answers and says none.

8. To the Eighth Interrogatory this defendant an-
swers, no.

9. To the Ninth Interrogatory this defendant 
states the following account:

Mo se s  E. R e e v e s ,
To Jan. 3,1896.

To
J. H. McCracken, Dr. 

To services and disbursements as follow s :
1892.

June 6, To Taxed Costs, Collins su it... . ......... ..............$32.62
Legal services •......... .............................  38.00

To search on farm, dw. deed rec. Sup. Ct. Clerk.
io drawing 2 deeds.................................................  ^

Cpt' °’ Searches on Ferry St, Irvington, Chestnut St and 
1893. Wg‘ ^  .................................. ...........................

Oct S o  T° PJolhe!llus property and Sup, Ct. search. .uct. 10 , 1 o Landlord and Tenant case... 1

1894 ° 3 SharCS St°ck in Con‘ U - L - Ins- Co..........
May 4, To District Court Case (tenancy)........... ............

18 95 ° search on Mxll property and tax search.............

^Jgg1’ To Dwg- 3 deeds and recording...............

3n' To P>w&- 4 deeds recording, legal services

$70.62
38.00 

6.00

98.00

34.60
4.00 

300.00

4.00 
71.95

13.55

44.20

10

20

30

T°doSrHe?at!u<?f notes of Moses Reeves & Son, en- aorsed by this accountant and since paid by him, 
e accommodation of the complainant.........

$684.92

3,285.00

$3,969.92

40

/
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10

A fte r  Jan. 3,1896.

M o s e s  E .  R e e v e s ,
To

John H. McCracken, Dr.
1896.

Jan. 22, To legal services, six interviews with J. White-
head, Colie & Swayze . . . . . . . . . .........................  $100.00

To dwg. bond & m o rt........... ....................................  4.00
Feb. 18, To legal services 6 days with J. W hitehead.... 25.00
Mar. 5, To dwg. 3 deeds (Hatt et al.) .................................  9.00
Dec. 31, To search (Murphy property) .............................  24.75

1897. .
Sept. 25, To loan ........................................................................ 32.00

1898.
Apr. 11, To loan ........................................................... ............ 25.00

1897.
June 4, To int. paid on 223 Belmont ave............  87.50
Nov. 8, To int: paid on 223 Belmont ave..............................  87.50

1898.
Apr. 11, To int. paid on 223 Belmont ave........... ..................  87.50

$482.20
Lease at $30.00 per mo. from May 1, 1896, to July

1, 1897, 14 mos. ..................................................... 420.00

$902.20
Interest on the same to date.................... ..................

‘ Interest on notes paid as hereinabove shown, to
¿0  date .....................

S t a t e  o f  N e w  J e r s e y ,
C o u n t y  o f  E s s e x ,

John H. M cCracken being du ly sworn on his oath 
says, th at the answers made by him to the foregoing 
Interrogatories are true.

J. H. M cC R A C K E N .

Sworn to and subscribed before me, 
this 1 7 th day of October, 1907.

30 N e l l i e  B. C r a w f o r d ,

N otary P u b lic ,
[l . s .] of N ew  Jersey.

40
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I N  C H A N C E R Y  O F  N E W  J E R S E Y .

Between I
Mo s e s  E. R e e v e s , et al., I

Complainants A  A p ril 5 1906. 
and {

J o h n  H. Mc C r a c k e n ,, et al., \
D efendants. I

B e fo re  h is  h o n o r  V ic e  C h a n c e l lo r  S te v e n s .

A p pea rances  as b e fo re .

I t  is  ag reed  b e tw e e n  c o u n s e l t h a t  th e  e v id e n c e  h e re -
to fo re  g iv e n  in  th e  o r ig in a l  s u i t  m a y  be  u s e d  o n  
th is  h e a rin g .

Mr. MeCarter. I  h a v e n ’t  y e t  t i le d  i t ,  y o u r  h o n o r ,  
bu t I  n o w  h a n d  y o u  th e  a n s w e r  t o  th e  s u p p le m e n ta l  
b ill.  M r . B r a d n e r  h a s  h a d  a  c o p y  o f  i t  f o r  so m e  t im e .

Mr. Bradner. I  w a n t  to  p u t  i n  so m e  o r ig in a l  r e c -
ords and  I  t h in k  th e  b e s t w a y  w o u ld  b e  to  re a d  in t o  
the re co rd  h e re  w h a t  w e  a re  g o in g  to  use . T h e  f i r s t  
one is  a b i l l  o f  c o m p la in t  f i le d  b y  th e  E x p o r t  L u m b e r  
Com pany a g a in s t M o se s  E . R eeves , M a r y  T . R e e ve s  
and J o h n  H . M c C ra c k e n , w h ic h  w a s  f i le d  o n  F e b r u a r y  
1, 1896, a n d  re la te s  to  th e  f o u r  p r o p e r t ie s  d e s c r ib e d  
m  the deed o f  c o n v e y a n c e  m a d e  b y  R e e ve s  a n d  w i f e  
to  John  I I .  M c C ra c k e n , d a te d  J a n u a r y  2 , 1 8 9 6 . I  
w ant to  show  th e  d a te  o f  th e  f i l i n g  o f  th e  b i l l  i n  c o n -
nection  w ith  som e o th e r  b i l l s  t h a t  w e re  f i le d  a t  th e  
same tim e , a n d  in  c o n t r a d ic t io n  a ls o  o f  M r .  M c - 
Craeken’s te s t im o n y  as to  w h e n  th e  b i l l  w a s  d is m is s e d .

he b i l l  w as d is m is s e d  o n  M a y  2 6 , 1 8 9 7 , a n d  a  f o r m a l

. was m a(le  d is m is s in g  w i t h o u t  c o s ts  a n d  w i t h o u t  
p re jud ice .

Mi. McC outer. I  o b je c t  t o  i t  as  n o t  m a t e r ia l .

Mr Bradner. A ls o  a  b i l l  f i le d  b y  th e  E x p o r t  L u m -  

om Pa n > a g a in s t  M o se s  E . R e e v e s  a n d  w i f e  a n d  
^  ^ eeves> r e la t in g  to  a lo t  o n  P e s h in e  a v e n u e

g m n m g  a t a  p o h i t  o n  th e  e a s te r ly  s id e  o f  P e s h in e  

.Ja? l s tan t  433 fe e t a n d  7  in c h e s  f r o m  th e  s o u th  

c o rn e r P e s h in e  a v e n u e  a n d  C l in t o n  ave -

10
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n u e ;  th e n c e  r u n n in g  e a s te r ly  1 0 5  fe e t  n o r th e r ly  and 
p a r a l le l  w i t h  P e s h in e  a v e n u e  7 2  f e e t ;  th e n c e  w este rly  
p a r a l le l  w i t h  th e  f i r s t  m e n t io n e d  c o u rs e  105 feet to 
P e s h in e  a v e n u e , th e n c e  s o u th e r ly  a lo n g  th e  easterly 
l in e  o f  P e s h in e  a v e n u e  72  fe e t  to  th e  p la c e  o f begin-
n in g ,  b e in g  p a r t  o f  t h i s  p r o p e r t y  i n  d is p u te  here.

M r. M oCarter. D o  y o u  c la im  t h a t  a  lispendem 
w a s  f i le d  th e r e ?

£0 M r. B radner. A  lispendens  w a s  f i le d  in  each s u it

M r. M cC arter. W h a t  is  th e  o b je c t  o f  i t ?

. M r. B radner. T o  s h o w  i n  c o n t r a d ic t io n  o f Mr. 
M c C r a c k e n  a s  to  w h a t  d is p o s i t io n  h e  m a d e  o.f the 
m o n e y  w h ic h  th e y  r a is e d  f o r  h im  to  s e t t le  these  cases. 
W e  s a y  w e  r a is e d  m o n e y  f o r  h im  to  s e t t le  th e  case  ̂
a n d  h e  w e n t  a n d  b o u g h t  th e  ju d g m e n t  a n d  had an 
e x e c u t io n  is s u e d  a n d  b o u g h t  i n  th e s e  s e v e ra l prop-
e r t ie s  a t  th e  e x e c u t io n  s a le  a n d  th e s e  s u i ts  w ere  not 
d is m is s e d  u n t i l  a  y e a r  a f t e r w a r d s .

2 0  The Court. Y o u  s im p ly  w a n t  to  c o n t r a d ic t  h is  evi-
d e n c e  u p o n  th e  q u e s t io n  o f  d a te s ?

M r. B radner. Q u e s t io n  o f  d a te s , yes , s ir .  This 
s u i t  w a s  a ls o  d is m is s e d  th e  2 6 th  d a y  o f  M a y , 1897.

M r. M cC arter. T h a t  is  o b je c te d  t o  as im m a te ria l 
a n d  i r r e le v a n t .

M r. B radner. A n o th e r  ca se  a g a in s t  Moses E. 
R e e ve s  a n d  w i f e  re la te s  to  th e  p r o p e r t y  o n  Chestnut 
s t r e e t .  T h e  b i l l  w a s  f i le d  th e  s a m e  d a te  a n d  dismissed 
M a y  2 6 , 1 897 . 

qq
v  M r. M cC arter. O b je c te d  to  as  im m a te r ia l ,  irre -

le v a n t  a n d  h a v in g  n o th in g  to  d o  w i t h  th e  case.

The Court. A r e  th e s e  c r e d i t o r s  b i l ls ?

M r. B radner. E a c h  o n e  o.f th e s e  b i l l s  w as  filed by 
th e  E x p o r t  L u m b e r  C o m p a n y ,  w h ic h  re c o v e re d  judg-
m e n ts  s h o r t ly  a f t e r  th e  p r o p e r t y  w a s  co n v e y e d  to  Mr; 
M c C r a c k e n  b y  R eeves .

The Court. W h o  a r e  th e  s o l ic i t o r s ?

M r. B radner. C o l ie  &  S w a y z e  a n d  M r .  Swavze 
4 0  h a d  th e  a c tu a l  c h a rg e  o f  th e  case.
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Mr. McCarter. T h e re  d o n ’ t  a p p e a r  to  b e  a n y  s u b -
poena issued , s im p ly  b i l l s  a n d  o r d e r s  o f  d is m is s a l  
and ta xe d  costs.

The Court. I  u n d e r s ta n d  th e y  a re  o n ly  o f fe re d  
w ith  a v ie w  to  c o n t r a d ic t  M r .  M c C r a c k e n  o n  th e  q u e s -
tio n  o f w h e n  th e y  w e re  f i le d ,  a n d  w h e n  th e y  w e re  d is -
missed. T h e ir  c o n te n ts , o f  c o u rs e , is  n o t  e v id e n c e  
aga inst M r . M c C ra c k e n .

Mr. Bradner. O h  n o , o f  c o u rs e  I  u n d e r s ta n d  th a t .  
Now  I  have th e  o r ig in a l  p a p e rs  i n  .th e  fo r e c lo s u r e  s u i t  
o f G eorge W . D o w d e n  a n d  W i l l i a m  H .  B u r n e t t ,  e x e -
cutors, a g a in s t M o se s  E . R e e v e s  a n d  o th e r s ,  r e la t in g  
to P esh ine a v e n u e ; th e  b i l l  w a s  f i le d  J u n e  5 , 1 8 9 7 , 
John H . M c C ra c k e n , s o l ic i t o r .  I  h a v e  a ls o  th e  o r i g i -
nal subpoenas a n d  I  w is h  to  o f f e r  th e  s u b p o e n a  f o r  
the p u rpose  o f  s h o w in g  t h a t  th e  s e rv ic e  w a s  a c k n o w l-
edged on t h a t  s u b p o e n a  f o r  J o h n  H .  M c C r a c k e n  a n d  
Selena M c C ra c k e n  h is  w ife .  T h e  M e r c h a n ts ’ N a -
tio n a l B a n k , th e  S ta te  B a n k in g  C o m p a n y  a n d  J o h n  
W hitehead , d e fe n d a n ts  b y  J .  W h ite h e a d ,  s o l ic i t o r ,  o n  
Jahe 8, 1897. A ls o  th e  s e rv ic e  w a s  a c k n o w le d g e d  
o f the  subpoena  a n d  t ic k e ts  f o r  th e  d e fe n d a n t  M o s e s  
E. Reeves, M a r y  L . R eeves  l i i s  w i f e ,  C h a r le s  L .  R e e ve s  
hnd w ife , J u n e  9, 1897 , b y  J .  W h ite h e a d ,  s o l ic i t o r .

Mr.Carter. T h a t  is  o b je c te d  t o  as  im m a t e r ia l ,  i r r e -  
evant a n d  as h a v in g  n o th in g  to  d o  w i t h  t h i s  case.

Mr. Bradner. I t  is  i n  c o n t r a d ic t io n  o f  M r .  M e  
racken  s te s t im o n y . T h e  o r ig in a l  e x e c u t io n  in  t h a  

fo rec losu re  s u i t  is  a ls o  h e re  w i t h  th e  s h e r i f f ’ s r e t u r n  
I  t l r n k  i t  is  a lre a d y  p ro v e d  i n  th e  case , b u t  I  w i l  
make th is  s ta te m e n t f r o m  th e  s h e r i f f ’s r e t u r n ,  i f  th e n  
is no o b je c tio n  t h a t  th e r e  w a s  a  d e f ic ie n c y  o n  th< 
sa e o $447.86. T h e  d e c re e  f o r  th e  c o m p la in a n  

« n ii an<l  c o s ts  is  $ 2 ,3 7 2 .7 6 ; th e  p ro p e r ty
* i  Q7K°r  ^ e  a c tu a l  p ro c e e d s  o f  s a le  w e n
? * 5> w iu c h  le f t  a  d e f ic ie n c y  o f  $ 4 8 7 .8 6 , a n d  t in  
p ro p e r ty  w as s o ld  to  J o h n  H .  M c C ra c k e n .

Mr. McCarter. S a m e  o b je c t io n .

lm  f  ^ ra^ner- Y o u  d o n ’ t  o b je c t  t o  th e  m a n n e r  o 
proof, do y o u ?
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Mr. M cCarter. No, sir, I abject to the proof itself 
as irrelevant.

M r. Bradner. A lso the original papers in the fore-
closure suit of the Firem en’s Insurance Company 
against Moses Beeves an the F erry  street property. 
B ill filed August 14, 1897 by Frederic Adams, solici-
tor. I wish to offer the original subpoena to answer, 
which shows that the service was acknowledged for 
John H. M cCracken and Selena, his wife, and John 

10 W hitehead by J. Whitehead, solicitor, August 18, 
1897.

Mr. M cCarter. Same objection.

M r. Bradner. In that case the subpoena was served 
. on Moses E. Beeves and M ary T. Beeves by the sheriff 

of the county of Hudson on A ugust 22nd, 1897.
Mr. M cCarter. Same objection.
Mr. Bradner. I also offer so much of the master’s 

report in said case as is necessary to show all the 
payments of interest which had been m ade; it shews 

2ff that interest was paid on that mortgage June 6,1896, 
$60; next payment $120 A p ril 1, 1897; $20 June 24, 
1897, $20.

Mr. M cCarter. Same objection.

Mr. Bradner. Mr. M cCracken’s testimony was 
that there was no interest paid at a ll after he bought 
the property, and that is the reason he foreclosed it.

Mr. M cCarter. I object to it for the same reason.

Mr. Bradner. I w ant to show that Mr. McCracken 
2Q bought in that F erry street property under common 

law execution sale, when the interest on the mortgage 
w as paid righ t along from tim e to time— payments 
were made on account by Mr. Beeves, and Mr. Paul 
his agent who collected the rents. In  that same fore-
closure there was an exception which shows that the 
property was sold to Selena A . M cCracken and that 
there was a surplus of $146 and some cents. I might 
remind your honor that Mr. B enedict’s testimony 
shows— taken from the sheriff’s books, the property 
was actu a lly  bought in by John H. McCracken who 

44)  first signed the conditions of sale.
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Mr. McCarter. I don’t remember that.

Mr. Bradner. Yes, sir, I think that is so. The 
record shows that John H. M cCracken applied for 
that surplus money by petition filed by him and an 
order of reference was made to Mr. W illiam son and I 
have his report here. Selena McCracken was served 
with a copy of the master’s summons and service ac-
knowledged by J. H. McCracken as her solicitor, Sep-
tember 23, 1898. The master’s summons on the pe- 1 0  

tition for surplus money was also acknowledged for 
J. H. McCracken by J. H. M cCracken, solicitor, and 
for Moses E. Reeves on September 23, 1898 by J. 
Whitehead, solicitor, and for M ary T. Reeves, wife 
af Moses E. Reeves on the same date by J. White- 
head, solicitor, and an order was made directing 
payment of certain money to John H. McCracken.

Mi. McCarter. Objected to as immaterial and ir-
relevant.

Mr. Bradner. He filed proof with the master that 
he was the owner of the property.

Mr. McCarter. Objected to for the same reason.

Mr. Bradner. When the case was on before I 
wanted to say that Mr. McCracken had filed a plea 
of set-o.ff in this suit brought— really  brought by 
Moses E. Reeves in the Circuit Court^-filed a plea of 
set-off by which he set up that there had been a set-
tlement of accounts between himself and Moses E. 
Reeves on January 2 nd, 1896; a t that time the offer 
was objected to. unless I produced the wdiole record of 
the proceedings. When Mr. M cCracken was on the 
w i ness stand he denied that he had any settlement 

accounts w ith Mr. Reeves at that time, and said 
ie original deed wras given to him m ainly as security.

for in  ̂ °^ er paper— it may be necessary
lmvoTc! purpose of contradicting Mr. McCracken. I
crr,v r  ?le or^9nal papers, but I have here a
exnensp ° f set_off* 1  don’t w ant to go to the
to havp ih' aY1^  a. certifled copy made, I wrould like
nrnfl ms in simply in contradiction of Mr. Mc- ' mcKen.
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Mr. M cCarter. I cannot understand, sir, exactly 
w hat Mr. Bradner is driving at. A s  I understand it 
we must coniine our issues right down to the questions 
raised by the pleadings, and I therefore object to 
this as im m aterial and irrelevant. I do not object to 
it  as not being the original paper. I f  Mr. Bradner 
says it is a copy I w ill accept Ids statement, but I 
object to its m ateriality and relevancy.

Mr. Bradner. I offer it to effect his credibility. I 
^  now offer the answers to the interrogatories in evi-

dence; they are the interrogatories annexed to the 
original bill and the answers to them in this same 
suit here pending.

Mr. M cCarter. Same objection.

Mr. Bradner. You don’t  object to the fact that it 
is not a certified copy, do you?

M r. M cCarter. I don’t object to the fact that it is 
not a certified copy, I object to its materiality and 

2 0  relevancy.

The Court. It  may go in, and I w ill reserve the 
question as to its relevancy and competency for the 
argument.

C o m p l a i n a n t  r e s t s .

H ere fo llow s testim ony of Mr. J . H. McCracken.

M e m o r a n d u m  o f  t e s t i m o n y  o f  c y r u s  h . benedic t

GIVEN IN THE ABOVE STATED CAUSE BEFORE VICE CHAN-

CELLOR s t e v e n s , on October 30th, 1902, which has been 
30

omitted from the printed case on the appeal.

The complainant w ill be satisfied if this memoran-
dum is printed instead of, the transcript of the stenog-
rapher’s notes.

1st. Cyrus H. Benedict testified that he was then 
and had been for several years an under sheriff of the 
County of Essex, and was under-sheriff during the ad' 
m inistration of Herman Lehlbach and Henry M. 
Doremus as sheriff of the County of E ssex; and he 

4 P produced certain sales books of said sheriffs.
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2nd. The witnesses testified that he made the sale 
of certain properties recorded in sales book B  on page 
27 of Sheriff Lehlbach, as a sale of property on A p ril 
14,1896, by virtue of executions issued on a judgment 
in favor of Export Lumber Company vs. Moses E. 
Reeves, et al. and Mary McDermott vs. Moses E. 
Reeves, et al., of all the right, title  and interest of the 
defendant in five tracts of land, as fo llo w s:—
1st tract, Clinton ave. and also A stor st. prop. $50.00
2nd tract, Hume street p ro p e rty ................... 50.00
3rd tract, Belmont avenue property.................  50.00
4th tract, Chestnut street property.................... 30.00
5th tract, Peshine avenue p r ope r t y . . . . . . . . .  25.00

T otal................................................ .......... ........  $205.00

The witness testified that the sale was made to John
H. McCracken, and that the conditions of sale were 
signed “John H. McCracken, by Colie & Swayze, at-
torneys” which so appeared on the sales book.

3rd. The witness also produced sales book B page 20  

50, showing a sale on June 2 , 1896, under executions 
'ssued on the same judgments of four tracts of land, as 
follows:

1st tract, Peshine avenue p roperty.................... $50.00
2nd tract, Ferry street property...................... . 45.00

3rd tract, Pennington street property............. 45.00

4th tract, Chestnut street p roperty.................  30.00
and it appeared that the conditions of sale were signed 
I  y°[le & Swayze, attorneys; and the witness testified 
. a  ̂ e dee(  ̂ ° f Pennington street property was made 

rs. McCracken. And on salesbook C, page 1 0 , a 
receipt was given therefor as fo llo w s :_

f  J°hn Whitehead Nov. 9, 1896 forty-six
, l  l i  larS f0r deed of Selena A. McCracken for 

of third tract sold June 2nd, 1896.”

T)lrl' Witness also P0(iuced sales book of Sheriff 
which dm °iCket A  ° f Court of Chancery, page 262, 
vs M o J T i a Sale 0n a decree in the case of Dowden 
H. McfCn l Reeves’ 011 November 30th, 1897, to John 

c ven, of two tracts of land on Peshine ave-
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nue, the first tract for $1000.00  and the second tract 
for $10 0 0 .00, and that the receipt for the money due 
the com plainant on the sale, was signed “ John H. Mc-
Cracken, by W alter M cCracken,” and that the condi-
tions of sale were signed on sales book A  page 143, 
John H. M cCracken, per J. H. McCracken, solicitor.

5th. The witness also produced Chancery docket A 
page 489, of Sheriff Doremus, which showed a sale 

IQ under a decree of the Court of Chancery in the case 
o.f Firem en's Insurance Co. vs. Moses E. Reeves, et als., 
of the property e.n F erry  street, on August 9th, 1898, 
for $2600.00, to Selena A. M cC racken; and the condi-
tions of sale signed on sales book A  page 261 by John 
H. M cCracken; and the witness testified that the 
money was paid by the checks of John H. McCracken, 
and that the surplus money was paid to John H. 
McCracken.

6 th. The witness also identified the deed of convey-
ance made by the Sheriff of the County of Essex to 
John H. McCracken dated A p ril 15th, 1896, recorded 
in Book W  29 page 338, and conveying the. five tracts 
of land above referred to, for $205.00; which deed was 
produced by the defendants and put in evidence by the 
complainant.

7th. The witness also identified a deed of convey-
ance made by the Sheriff Of the County of Essex to 
Selena A. McCracken, dated June 2nd, 1896, and re-
corded in Book G 30 page 358, which conveys for 
$45.00 the property described as Pennington street, 
and as the third tract above stated; and the deed was 
produced by the defendant and put in evidence by the 
complainant.

8th. The witness also identified a deed of convey-
ance made by the Sheriff of the County of Essex to 
Selena A. M cCracken, dated A ugust 22nd, 1898, and 
recorded in Book X  31 page 107, which conveys the 
property on Ferry street for $2600.00; and the sai 
deed was produced by the defendant and put in evl 
dence by the complainant.

40
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9th. The witness also identified a deed of convey-
ance made by the Sheriff of the County of Essex to 
John H. McCracken, dated December 13th, 1897, and 
recorded in Book E 31 page 476, which conveys the 
two tracts of land on Peshine avenue for a considera-
tion of $1000.00 each; said deed was produced by the 
defendant and put in evidence by the complainant.

Dated March 8,1907.

F R A N K  E. B R A D N E R , 
S o lic ito r  of Com plainant.
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New Jersey

Court of E rrors a n d  A p p e a ls .

B e tw een ,

Moses E . Reeves ,
C o m p la in a n t ,

a n d

Sel ena  A .  M cCr a c k e n , et al., 
D e fe n d a n ts .

Bill for Relief.

T o  H is  H o n o r ,  W i l l i a m  J .  M a g ie ,

C h a n c e llo r  o f  th e  S ta te  o f  N e w  J e r s e y :

H u m b ly  c o m p la in in g ,  s h o w s  u n to  y o u r  H o n o r ,  
y o u r  o r a to r  M o s e s  E .  R e e v e s , o f  t h e  T o w n  o f  

A r l in g to n ,  in  th e  C o u n ty  o f  H u d s o n ,  a n d  S ta te  
o f N e w  J e rs e y .

I .  T h a t  o n  th e  t h i r d  d a y  o f  J a n u a r y ,  i n  th e  

y e a r e ig h te e n  h u n d r e d  a n d  n in e t y - s ix ,  y o u r  o r a -  ^  
to r  w as th e  o w n e r  o f  s e v e r a l  t r a c t s  o f  la n d  i n  th e  

C ity  o f  N e w a rk ,  i n  th e  C o u n ty  o f  E s s e x  a n d  

S ta te  o f  N e w  J e rs e y ,  u p o n  w h ic h  th e r e  w e r e  c e r -

ta in  b u i ld in g s  u s e d  a n d  o c c u p ie d  b y  te n a n ts  w h o  

p a id  re n t  to  y o u r  o r a t o r ,  a n d  t h a t  o n e  o f  s a id  

b u ild in g s  w a s  o c c u p ie d  b y  y o u r  o r a t o r ,  a n d  h a d  

been h is  h o m e  f o r  m a n y  y e a r s ; a n d  t h a t  t h e  f o l -

lo w in g  is  a l i s t  o f  th e  s e v e r a l  h o u s e s  a n d  lo t s  o w n -
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1 0  e d  b y  y o u r  o r a t o r  o n  th e  d a te  a f o r e s a id :— to g e th e r  

w i t h  a  s ta te m e n t  o f  t h e  v a lu e  o f  th e  s a m e  a n d  o f 

th e  m o r tg a g e s  th e r e o n  a n d  o f  th e  r e n t s  is s u in g  

o u t  o f  t h e  s a m e .

N o . 2 2 6  P e s h in e  A v e .  O n e  2 i ^ - s t o r y  

f r a m e  h o u s e , l o t  3 5 x 1 0 5 . R e n ta l ,  $ 1 6  p e r  

m o n th .  V a lu e  $ 3 5 0 0 . M tg e .  $ 1 5 0 0  a t  

5 | % .  E q u i t y  $2000.

N o . 2 2 4  P e s h in e  A v e .  O h e  2 y 2 - s t o r y  

2 0  f r a m e  h o u s e , l o t  3 5 x 1 0 5 . R e n t a l  $ 1 6  p e r  

m o n th .  V a lu e  $ 3 5 0 0 . M tg e .  $ 2 0 0 0  a t  5 £ % . 

E q u i t y  1500.

N o s .  2 2 0  &  2 2 0 ^  P e s h in e  A v e .  T w o  

3 - s t o r y  F la t s ,  l o t  3 6 x 1 0 5 . R e n t a l  $ 5 4  p e r  

m o n th .  V a lu e  $ 7 0 0 0 . M tg e .  $ 3 0 0 0  a t  6% . 
E q u i t y  4000.

N o s . 1 5 7 , 1 57 i & 1 5 9  B o y d  S t .  T h r e e  

3 - s t o r y  f la ts ,  l o t  5 0 x 1 0 0 . R e n t a l  $ 7 2  p e r  

m o n th .  V a lu e  $ 1 0 ,0 0 0 . M tg e .  $ 5 0 0 0  a t  5 % .

3 0  E q u i t y  $5000.

N o .  2 2 3  B e lm o n t  A v e .  O n e  3 - s to r y  

d o u b le  f la t s ,  l o t  2 5 x 1 0 0 . R e n t a l  $ 4 6  p e r  

m o n th .  V a lu e  $ 6 0 0 0 . M tg e .  $ 3 5 0 0  a t  5 % . 
E q u i t y  2500.

N o s . 67  &  69  A s t o r  S t .  T w o  3 - s to r y  

d w e l l in g s ,  e a c h  l o t  a b o u t  16  f t .  f r o n t .  

R e n t a l  $ 5 0  p e r  m o n th .  V a lu e  $ 7 0 0 0 . M tg e .

$ 3 0 0 0  a t  5 %  E q u i t y  4000.

N o .  5 8 0  C lu n t o n  A v e .  H o m e s te a d  w i t h  

4 0  4  a c re s  g r o u n d .  S o ld  f o r  $ 1 1 2 5 0 . M tg e .

$ 6 0 0 0  a t  5 % .  E q u i t y  5250.

O n e  v a c a n t  lo t ,  lo w e r  p a r t  o f  C h e s tn u t  

S t .  N o  M tg e .  V a lu e  500.

N o s . 1 0 2  &  1 0 2 -| P e n n in g t o n  S t .  T w o  

3 - s t o r y  F la t s .  L o t  3 5 x 1 0 5 . R e n t a l  $ 5 2  p e r  

m o n th .  V a lu e  $ 5 0 0 0 . M tg e .  $ 2 5 0 0  a t  5 % . 

E q u i t y  250°*
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N os. 8 0 5 , 307  & 3 0 9  F e r r y  S t .  T h r e e  

houses. L o t  7 2 x 1 5 0  f t .  d e e p . R e n ta l  $ 4 0  

p e r m o n th . V a lu e  $ 5 0 0 0 . M tg e .  $ 2 0 0 0  

a t 5 % . E q u i t y  ' 3 0 0 0 .

$ 3 0 ,2 5 0 .

2. T h a t  so m e  t im e  p r i o r  to  th e  s a id  t h i r d  d a y  

o f J a n u a r y ,  y o u r  o r a t o r  h a d  • e n d o rs e d  c e r t a in  

p ro m is s o ry  n o te s  f o r  th e  b e n e f i t  o f  t h e  f i r m  o f  

F a ito u te  &  C o ., a n d  h a d  a ls o  m a d e  ¡h im s e lf  l ia b le  

fo r  th e  p a y m e n t  o f  th e  r e n t  o f  c e r t a in  p r e m is e s  

occup ied  b y  s a id  f i r m ,  a n d  s a id  p r o m is s o r y  n o te s  
had  m a tu re d  a n d  a  s u i t  h a d  b e e n  b r o u g h t  a g a in s t  

y o u r  o r a t o r  in  T h e  C i r c u i t  C o u r t  o f  th e  C o u n ty  

o f E ss e x , a fo r e s a id ,  b y  th e  E x p o r t  L u m b e r  C o m -

pany , l im i te d ,  a n d  a  ju d g m e n t  w a s  a b o u t  to  b e  

e n te red  a g a in s t  y o u r  o r a t o r ;  a n d  a  s u i t  h a d  a ls o  

been b r o u g h t  i n  th e  s a m e  c o u r t  a g a in s t  y o u r  o r a -

to r  b y  M a r y  A .  M c D e r m o t t ,  t o  r e c o v e r  u n p a id  

re n t due  f r o m  s a id  f i r m  o f  F a i t o u t e  &  C o m p a n y ;  

and y o u r  o r a t o r  c a l le d  u p o n  J o h n  H .  M c C r a c k e n ,  

w ho is  a n  a t t o r n e y  a n d  c o u n s e l lo r - a t - la w ,  p r a c t i c -

in g  in  th e  C i t y  o f  N e w a r k ,  a fo r e s a id ,  f o r  th e  

p u rp o s e  o f  c o n s u l t in g  h im  a n d  to  o b ta in  h is  a d -

v ice  as to  th e  l i a b i l i t y  o f  y o u r  o r a t o r  t o  p a y  th e  

dem ands t h a t  h a d  b e e n  m a d e  u p o n  h im  i n  th e  
tw o  s u its  a fo r e s a id  a n d  a ls o  t o  a d v is e  h im  w h a t  

course  he  s h o u ld  p u r s u e  t o  r e l ie v e  himself o f  

l ia b i l i t y ,  i f  a n y ,  o r  to  o b ta in  t im e  to  r a is e  th e  

m oney to  s a t is f y  th e  s e v e r a l  c la im s ,  a n d  y o u r  

o ra to r  m a d e  a  f u l l  d is c lo s u r e  t o  th e  s a id  M c -

C racken  o f  h is  r e la t io n s  w i t h  th e  s a id  f i r m  o f  

F a ito u te  &  C o m p a n y , a n d  o f  h is  f in a n c ia l  c o n -

d it io n  a n d  w h a t  p r o p e r t y  h e  th e n  o w n e d  a n d  w h a t  

h is  re s o u rc e s  w e re  f o r  r a i s in g  th e  m o n e y ;  a n d  

th a t, in  fa c t ,  th e  s a id  M c C r a c k e n  w a s  q u i t e  f a -

m i l ia r  w i t h  y o u r  o r a t o r ’ s f i n a n c ia l  c o n d i t io n ,  

and h a d  been  y o u r  o r a t o r ’ s c o n f id e n t ia l  le g a l

10

20

3 0

4 0
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1 0  a d v is e r  f o r  s o m e  y e a r s ;  a n d  t h a t  th e  s a id  M c -

C r a c k e n  a d v is e d  y o u r  o r a t o r  t o  c o n v e y  to  h im  a 

c o n s id e r a b le  p o r t i o n  o f  y o u r  o r a t o r ’ s p r o p e r ty ,  

a n d  t o ld  y o u r  o r a t o r  t h a t  s u c h  a  c o n v e y a n c e  

w o u ld  b e  le g a l  a n d  p r o p e r ,  a n d  t h a t  y o u r  o r a t o r ’s 

c r e d i t o r s  w o u ld  n o t  m a k e  a n y  v a l id  o b je c tio n  

t h e r e to ,  a n d  t h a t  h e  w o u ld  n o t  m a k e  a n y  v a l id  

o b je c t io n  t h e r e to ,  a n d  t h a t  h e  w o u ld  m a k e  a r -

r a n g e m e n ts  f o r  a n  e x te n s io n  o f  t im e  to  p a y  the  

c la im s  a fo r e s a id  a n d  w o u ld  r a is e  th e  m o n e y  to

2 0  p a y  th e  s a m e ;  a n d  th e r e u p o n  y o u r  o r a t o r  h a v in g  

c o n f id e n c e  i n  th e  s a id  M c C r a c k e n  a n d  re ly in g  

u p o n  th e  a d v ic e  t h a t  h e  h a d  g iv e n ,  a g re e d  to  

c o n v e y  c e r t a in  p r o p e r t ie s  t o  t h e  s a id  M c C ra c k e n  

a n d  d i r e c te d  h im  to  p r e p a r e  a  d e e d  o f  c o n v e y a n c e .

3. T h a t  o n  th e  t h i r d  d a y  o f  J a n u a r y ,  a fo re -

s a id ,  y o u r  o r a t o r  a n d  h is  w i f e ,  M a r y  T .  R eeves, 

e x e c u te d  a n d  d e l iv e r e d  t o  th e  s a id  J o h n  EL M c -

C r a c k e n  a  d e e d  o f  c o n v e y a n c e  o f  f o u r  t r a c ts  o f 

la n d  i n  t h e  C i t y  o f  N e w a r k ,  a f o r e s a id ;  n a m e ly ,

3 0  N o s .  1 57 , 1 5 7 ^  a n d  1 5 9  B o y d  s t r e e t ,  a fo re s a id ;  

a n d  N o .  2 2 3  B e lm o n t  a v e n u e  a fo r e s a id ,  a n d  N os. 

67  a n d  69  A s t o r  s t r e e t ,  a fo r e s a id ,  a n d  a ls o  No. 

5 8 0  C l in t o n  a v e n u e , a f o r e s a id ;  a n d  t h a t  th e  sa id  

d e e d  o f  c o n v e y a n c e  w a s  r e c o r d e d  o n  th e  said 

t h i r d  d a y  o f  J a n u a r y ,  i n  t h e  r e g i s t e r ’ s o ffice  o f 

t h e  C o u n ty  o f  E s s e x ,  a fo r e s a id ,  i n  B o o k  0 ,29 o 

D e e d s  o n  p . 2 7 9 .
4. T h a t  a  c o n s id e r a t io n  o f  t h i r t y - f i v e  hundred 

d o l la r s  is  m e n t io n e d  i n  s a id  d e e d  o f  conveyance,
40 but your orator charges that the said McCracken 

did not p ay  any consideration to your orator 
and that your orator was not indebted to the said 
M cCracken in any sum o f money whatever, al-
though the said M cCracken on the date last men-
tioned induced your orator to sign some paper 
which your orator has since learned was a due 
bill, w hereby your orator acknowledged hunselt to 
be indebted to the said M cCracken in the sum o



5

three thousand four hundred and ninety-seven 1 0  

dollars. •
5. That on the fourth  d ay o f January, eighteen 

hundred and ninety-six, the E x p o rt Lum ber Com-
pany, aforesaid, recovered a judgm ent against 
your orator in the E ssex County C ircuit Court, 
aforesaid, for the sum o f two thousand, one hun-
dred and seventy-five dollars and five cents, dam-
ages, and thirty-five dollars and ninety-three 
cents, cost of suit, and that on the thirteenth day
of April, in the same year, the said judgm ent 20 
was assigned to the said M cCracken ; and that on 
the eighth day of F ebru ary  in the same year, the 
said Mary A. M cDerm ott recovered her ju d g -
ment in the said C ircuit C ourt against your ora-
tor for the sum of fou r hundred and sixty-three 
dollars and fifty  cents, damages, and forty-fou r 
dollars and fifty-nine cents, costs o f suit, and 
that on the thirteenth day o f A p ril, in the same 
year, the said last mentioned judgm ent w as also 
assigned to the said M cCracken. 30  •

6. That executions w ere issued out o f said  C ir-
cuit Court on the said judgm ents, and a le v y  w as 
made thereunder by the sh eriff o f the County of 
Essex, aforesaid, on all the lands and prem ises 
described in the said deed of conveyance made 
by your orator to said M cCracken, and also, on 
the said land situated on Chestnut street, in the 
City  ̂of Newark, and on a p art o f the land on 
Peshine avenue, aforesaid, and that the said 
sheriff Qaused said land and prem ises to be sold, 4 0  

and they were sold to the said John H. M cCracken
at a total bid of two hundred and five dollars fo r  
all the said land and prem ises except the prop-
erty on Bioyd street, and that the said sheriff' also 
evied upon cerain other tracts o f land under 

said executions or alias executions issued on said 
jn gments and sold the same and executed a deed 
0 c°nveyance fo r the same to Selena A . Mc-

t



1 0  C r a c k e n ,  w h o  is  th e  w i f e  o f  s a id  J o h n  H .  M c -

C ra c k e n ,  a n d  t h a t  th e  la n d  c o n v e y e d  to  th e  sa id  

S e le n a  A .  M c C r a c k e n  is  t h a t  d e s c r ib e d  a b o v e  as 

N o .  1 0 2  a n d  1 0 2 |  P e n n in g t o n  s t r e e t ,  a n d  t h a t  th e  

d e e d  o f  c o n v e y a n c e  t o  h e r  is  r e c o r d e d  in  B o o k  

Gr 3 0 , o f  D e e d s  i n  s a id  C o u n ty  o f  E s s e x ,  on  p. 
3 5 8 ;  a n d  t h a t  th e  s a id  p r o p e r t y  a b o v e  d e s c rib e d  

a s  N o .  3 0 5 , 3 0 7  a n d  3 0 9  F e r r y  s t r e e t  i n  th e  C ity  

o f  N e w a r k ,  a n d  a  p a r t  o f  s a id  la n d  o n  P e s h in e  
a v e n u e  a r e  a ls o  d e s c r ib e d  i n  th e  s a id  d eed  o f 

20 c o n v e y a n c e  f r o m ,  s a id  s h e r i f f ,  b u t  i t  d o e s  n o t  a p -

p e a r  t h a t  a n y  b id  w a s  m a d e  f o r  th e  la s t  tw o  tra c ts  

o f  la n d  a n d  y o u r  o r a t o r  is  u n a b le  to  s a y  w h e th e r  

t h e y  w e r e  a c t u a l l y  s o ld  t o  th e  s a id  S e le n a  A . 

M c C r a c k e n ,  b u t  h e  c h a rg e s  t h a t  a f t e r w a r d s  the  
s a id  J o h n  H .  M c C r a c k e n  c la im e d  to  be  th e  o w n e r 

o f  t h e  s a id  p r o p e r t y  o n  F e r r y  s t r e e t  a n d  a ls o  the 

s a id  p r o p e r t y  o n  P e s h in e  s t r e e t .
7. T h a t  s h o r t l y  a f t e r  th e  s a id  M c C r a c k e n  and 

h is  w i f e  h a d  p u r c h a s e d  th e  s a id  s e v e r a l  p ro p e r t ie s  

• 3 0  a t  s h e r i f f ’s s a le , a s  a fo r e s a id ,  th e  s a id  M c C ra c k e n  

c a m e  to  y o u r  o r a t o r  a n d  w i t h o u t  d is c lo s in g  to  h im  

th e  fa c t s  t h a t  s a id  s h e r i f f ’ s s a le s  h a d  ta k e n  p lace, 

r e p r e s e n te d  t o  y O u r  o r a t o r  t h a t  i t  w o u ld  be to  

y o u r  o r a t o r ’ s a d v a n ta g e  t o  p e r m i t  h im ,  th e  sa id  

M c C r a c k e n ,  to  c o l le c t  th e  r e n t s  o f  a l l  y o u r  o ra -

t o r ’ s p r o p e r t y ;  a n d  y o u r  o r a t o r  a t  f i r s t  o b je c te d  

t o  t u r n in g  o v e r  th e  r e n t s  t o  s a id  M c C ra c k e n ,  b u t 

w a s  f i n a l l y  in d u c e d  to  c o n s e n t  b y  re a s o n  o f  the 

s ta te m e n t  m a d e  b y  M c C r a c k e n ,  t h a t  th e  said 

40 c r e d i t o r s  o f  y o u r  o r a t o r ,  a n d  o t h e r  c re d ito rs  

c o u ld  c a u s e  y o u r  o r a t o r  a  g r e a t  d e a l o f  t ro u b le  

u n le s s  h e , th e  s a id  M c C r a c k e n ,  s h o u ld  h a v e  pos-

s e s s io n  o f  a l l  t h e  p r o p e r t ie s  a n d  s h o u ld  a c tu a lly  

r e c e iv e  th e  r e n t s ;  a n d  th e r e u p o n  y o u r  o r a t o r  au-

t h o r iz e d  th e  s a id  M c C r a c k e n  to  c o l le c t  th e  re n ts  

o f  a l l  t h e  p r o p e r t ie s  m e n t io n e d  i n  th e  l i s t  h e re -
in a b o v e  s e t  f o r t h  a n d  t h e  s a id  M c C r a c k e n  agreed 

w i t h  y o u r  o r a t o r  t o  a p p ly  th e  s a id  r e n ts  in  pay -
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m e n t ,o f  th e  in t e r e s t  o n  th e  s e v e r a l  m o r tg a g e 's  

and  o f  th e  ta x e s ;  a n d  t h a t  a s  n e a r  a s  y o u r  o r a t o r  

can n o w  f i x  th e  t im e ,  th e  s a id  a u t h o r i t y  w a s  

g iv e n  to  a n d  th e  s a id  a g r e e m e n t  w a s  m a d e  b y  th e  

sa id  M c C ra c k e n  o n  th e  f i r s t  d a y  o f  N o v e m b e r  i n  

the  y e a r  e ig h te e n  h u n d r e d  a n d  n in e ty - s e v e n .
8. T h a t  e v e r  s in c e  t h e  s a id  M c C r a c k e n  w a s  

a u th o r iz e d  b y  y o u r  o r a t o r  a s  a fo r e s a id ,  t o  c o l le c t  

the  s a id  re n ts ,  h e  h a s  a c t u a l l y  r e c e iv e d  a l l  th e  

re n ts  is s u in g  o u t  o f  th e  s a id  p r o p e r t ie s ,  e x c e p t  

the  house  a t  N o . 5 8 0  C l in t o n  a v e n u e , w h e r e  y o u r  

o ra to r  re s id e d , a n d  t h a t  th e  s a id  M c C r a c k e n  h a s  

in te n t io n a l ly  f a i le d  t o  p a y  th e  in t e r e s t  a s  i t  b e -

came d u e  u p o n  th e  s a id  s e v e r a l  m o r tg a g e s  o n  th e  

sa id  p ro p e r t ie s  a n d  s o m e  o f  s a id  m o r tg a g e s  h a v e  
been fo re c lo s e d  as w i l l  h e r e in a f t e r  m o r e  f u l l y  

appear.

9. T h a t  o n  o r  a b o u t  th e  n in e te e n th  d a y  o f  M a y ,  

e igh teen  h u n d r e d  a n d  n in e ty - s e v e n ,  th e  s a id  M c -

C racken  s o ld  th e  p r o p e r t y  k n o w n  a s  N o .  5 8 0  

C lin to n  a v e n u e , a fo r e s a id ,  a n d  r e a l iz e d  f o r  th e  

same, a bove  th e  a m o u n t  o f  th e  m o r tg a g e  th e r e o n ,  

the  su m  o f  f iv e  th o u s a n d ,  tw o  h u n d r e d  a n d  f i f t y  

d o lla rs  a n d  h a s  n o t  p a id  a n y  p a r t  t h e r e o f  t o  y o u r  
o ra to r  a n d  re fu s e s  to  p a y  th e  s a m e  to  y o u r  o r a t o r ,  

and c la im s  t h a t  y o u r  o r a t o r  is  in d e b te d  t o  h im  i n  

an a m o u n t i n  e xce ss  o f  t h e  s a id  s u m  o f  f iv e  t h o u -
sand, tw o  h u n d r e d  a n d  f i f t y  d o l la r s ;  b u t  y o u r  

o ra to r  e x p re s s ly  c h a rg e s  t h a t  h e  is  n o t  n o w  a n d  

n e ve r w a s  in d e b te d  to  t h e  s a id  J o h n  H .  M c -

C racken  in  a n y  s u m  o f  m o n e y  w h a te v e r ,  a n d  t h a t  

in  fa c t o n  th e  t h i r d  d a y  o f  J a n u a r y ,  e ig h te e n  h u n -

d re d  a n d  n in e ty - s ix ,  th e  s a id  M c C r a c k e n  w a s  i n -

debted to  y o u r  o r a t o r  i n  th e  s u m  o f  o v e r  e ig h t  

h u n d re d  d o l la r s  f o r  m o n e y  t h e r e t o f o r e  lo a n e d  to  

h im  b y  y o u r  o r a t o r ; a n d  y o u r  o r a t o r  f u r t h e r  s a y s  

th a t he  w a s  o b l ig e d  to  m o v e  o u t  o f  h is  h o m e  u n d e r

th re a ts  o f  b e in g  tu r n e d  o u t  b y  p r o c e e d in g s  a t  
law .

10
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10 10. T hat the said M cC racken intentionally
fa iled  to p a y  the interest due to the Firemen’s 
Insurance Com pany on the m ortgage held by that 
com pany on said p ro p erty  hereinabove mentioned 
as Nos. 305, 307 and 309 F e r r y  street in the City 
o f N ew ark, and the said com pany filed its bill in 
this honorable court to foreclose its said mort-
gage and obtained a  decree and said property 
w as sold and w as bought in at the sh eriff’s sale 
thereof by  the said M cCracken who had the deed 

20 o f conveyance made b y  the sheriff, to his said 
w ife, Senela A . M cCracken, and that the said 
deed o f conveyance w as recorded in the register’s 
office aforesaid, on the fourteenth day of Sep-
tember, eighteen hundred and ninety-eight, in 
Book X , 31 o f Deeds on p. 107; and that the said 
M cCracken purchased said p ro p erty  at the sher-
i f f ’s sale thereof made by  virtu e of an execu-
tion issued out o f this court in  the said suit, 
brought by the said F irem en ’s Insurance Com- 

30 pany, w ith  m oney belonging to your orator, and 
had the title  put in the name of the said Selena 
M cCracken fo r  the purpose o f defrauding your 
orator out o f said p roperty  and that the said 
Selena A . M cCracken acted in collusion with her 
said husband and had notice o f his said fraudu-
lent intent and o f you r o ra to r ’s rights in said 
property, when she took the title  to the same; 
and that the said Selena A . M cCracken still holds 
the title  to said p roperty  and the said John H. 

40 M cCracken collects the rents issuing out of the 
same and refuses to p a y  the said rents to your 
orator and the said M cCracken and his said wife 
refused to convey the said p ro p erty  to your 
o ra to r ; and that the lands and prem ises referre 
to in this p aragrap h  are more particularly de-
scribed as follow s: A ll  that certain  lot of Isl-
and prem ises situate, ly in g  and being in the Ci T 
o f N ew ark in the C ounty o f E ssex  and State o
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New Jersey: beginning in the southerly line of 
Ferry street at the northeasterly co m er o f prop-
erty of VanBuskirk, H eath  &  Com pany; thence 
southerly along said p roperty  one hundred and 
forty-six feet, eight inches to rear o f L o t I, B lock 
A, of Smith & A ilin g  m ap; thence easterly  along 
the rear line of said lot five feet, nine inches; 
thence northerly on a line between lots Nos. 1 
and 2 Block A  on said map and in a  continuation 
thereof to said southerly line o f F e r r y  street, one 
hundred and thirty-seven feet, nine inches; 
thence along F e rry  street w esterly  seventy-three 
feet more or less to the p lace o f bginning. A nd 
your orator expressly charges that the said S e-
lena A. McCracken holds the title  to said last 
mentioned tract of land and prem ises in tru st for 
your orator.

II. That the said M cCracken also fa iled  inten-
tionally to pay the interest to the H ow ard S a v -
ings Institution on the m ortgage held b y  it  which 
was a lien on the said p roperty  known as No. 
223 Belmont avenue in the C ity  o f N ew ark, afore-
said, and the said institution foreclosed its said 
mortgage in this honorable court and caused the 
said property to be sold and you r orator has 
wholly lost the sam e; and that the said M cCracken 
collected the rent issuing out o f said p ro p erty  as 
your orator is informed and believes to be true 
up to the first day of June, eighteen hundred and 
ninety-nine.

„ 12 . That the said M cCracken also, intentionally 
ailed to pay to the said H ow ard Savin gs In sti-

tution the interest due to it  on a m ortgage held 
y it which was a  lien on the said p roperty

,, °T r aS ^ ° S* and 159 B o yd  street in
the City of Newark, aforesaid, and the said in- 
s l u ion foreclosed its said m ortgage in this 
Honorable court and obtained a decree o f sale and 
cause the said property to be sold by the sheriff
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1 0  o f the County o f E ssex  and you r orator has 
w holly lost the same, and you r orator is informed 
and believes it to be true that the said McCracken 
actually  received the rents issuing out of said 
last mentioned p ro p erty  up  to the first day of 
A u gu st, eighteen hundred and ninety-nine.

12A. T h at the properties hereinabove described 
as Nos. 220, 220^, 224 and 226 Peshine avenue, 
were encumbered b y  three m ortgages held by the 
estate o f Charles Dowden and that the said John 

20 H. 'M cCracken w as the attorney fo r said estate 
and that his w ife  is a  p a rty  interested in said 
estate, and is entitled to a  distributive share of 
the sam e; and that the said M cCracken has col-
lected the rents issuing out o f all of said prop-
erties referred  to in this p aragrap h  and acting 
in collusion w ith  his said w ife  and w ith the execu-
tors o f the last w ill o f said Charles Dowden has 
not paid the interest due on said mortgages, and 
has, as the solicitor o f said executors foreclosed 

30 the said several m ortgages in this honorable 
court and has obtained decrees of sale; and that 
as hereinbefore alleged, a p art o f said property 
w as levied upon and sold by  virtue of certain 
executions at law  against yo u r orator and as 
near as your orator can ascertain, a part of sai 
p roperty  w as brought in at a sale under sai 
executions at law  by the said M cCracken, but e 
record is in a  confused condition which your ora 
tor and his counsel are unable to unravel an 

40 understand, but yo u r orator charges that all oi 
said properties mentioned in this paragrap 
afterw ard s sold b y  virtu e o f the decrees obtained 
in this honorable court and-that at one oi sucn 
sales the said John H. M cCracken was the pur-
chaser of two o f the tracts o f land on es in 
avenue aforesaid, and obtained a ^eed o co 
veyance fo r  the same from  the sheriff oi 
County o f E ssex  which said deed is recor c
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the register’s office aforesaid  in Book E  31 of 
deeds on p. 476; and yo u r orator charges that the 
said McCracken purchased the said la s t  men-
tioned land with money belonging to your ora-
tor and held the title  to said land in tru st fo r  
your orator.

And your orator further shows that the said 
McCracken has never accounted to yo u r orator 
for the rents collected and received by him from  
the said properties on Peshine avenue and has 
refused to account for the same, and has refused 
to convey the said properties to y o u r orator.

13. That on or about the fifteenth day o f June, 
in the year nineteen hundred, the said M cCracken 
and his wife executed a deed o f conveyance of 
the said land and prem ises on Peshine avenue 
in the C ity of N ew ark to one C hristina Hoch- 
heimer for a nominal consideration of one dol-
lar and that said deed is recorded in said regis-
ter’s office in Book K , 33 on p. 500; and your 
orator charges that the said deed o f conveyance 
was made by the said M cCracken and his w ife  
with the intent to defraud you r orator out o f the 
said properties and the said C hristina Hoch- 
heimer had notice before she took said deed of 
conveyance of such fraudulent intent on the p art 
of said McCracken and his w ife, and knew at 
that time, that the said properties, in fact, be-
longed to your orator, and that the said M c-
Cracken and his w ife  had no righ t to sell the 
same or to convey the same to any person. T h at 
the said properties so conveyed to the said 
Christina Hochheimer are more p articu larly  deu 
scribed as follows: A ll those tracts o f land and 
premises situate lying and being in the C ity  of 
Newark, in the County of E ssex, and S tate  o f 
New Jersey:

1 st Tract. Beginning on the easterly  side of
eshine avenue at a point distant two hundred
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1 0  and fifty  feet northerly  from  the north-east cor-
ner o f B igelow  street and Peshine avenue which 
beginning point is the north-w est corner of lot 
No. 10 in said block on said m ap: thence running 
north-easterly along said avenue thirty-six feet; 
thence southeasterly at righ t angles to said ave-
nue one hundred and five feet thence south-
w esterly  and in a  line parallel w ith said Peshine 
avenue thirty-six  feet to the northerly  line of lot 
No. 10; thence northw esterly along said line one 

2 0  hundred and five feet to the p lace o f beginning; 
being lot No. 11  and p art o f lot No. 12 in Block 
J  on a m ap of 500 building lots in the 14th ward 
of N ew ark.

2d T ract. B eginning at a point in the easterly 
side o f Peshine avenue distant four hundred and 
thirty-three feet seven in c h e s . from  the .south-
easterly  corner o f Peshine avenue and Clinton 
aven u e; thence running easterly  one hundred and 
five feet, thence northerly  p arallel with Peshine 

30 avenue seventy-two fe et; thence w esterly parallel 
w ith first course one hundred and five feet to Pe-
shine aven u e; and thence southerly along the 
easterly  line o f Peshine avenue seventy-two feet 
to the place o f beginning.

A n d  yo u r orator expressly  charges that the 
said C hristina H ochheim er now holds the title to 
said last described lands and prem ises in trust 
fo r  your orator.

14. T hat as hereinbefore stated the said prop- 
40 e rty  known as No. 102 and 102^ Pennington street 

w as sold b y  the sh eriff o f the County of Essex 
by  v irtu e o f the said executions issued out of the 
said C ircuit C ourt and w as conveyed by sai 
sh eriff to the said Selena A . McCracken; an 
your orator ch arges that the said property was 
purchased at said sale w ith m oney belonging to 
you r orator and in trust fo r you r orator, and tha 
the said Selena held the title  to said property in
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trust for your orator; and that the said Me- 10 
Cracken received the rents issuing out o f said 
property and still continues to receive the sam e; 
and that the said p roperty  is m ore p articu larly  
described as fo llo w s: A ll  that tra ct o f land and 
premises situate, ly in g  and being in the C ity  of 
Newark in the County o f E ssex  and S tate  of 
New Jersey: Beginning in the northerly  line o f 
Pennington street at a point fou r hundred and 
eighty-five feet easterly from  N ew  J ersey  R a il-
road avenue; thence running along Pennington 20 
street south sixty degrees, east thirty-five fe et; 
thence north thirty degrees, east ninety-three feet, 
two inches; thence north sixty-three degrees, 
forty minutes, w est thirty-five feet m ore or less
to land now or late of Thom as G allan; thence 
along same south th irty  degrees, w est ninety feet, 
ten inches to the place o f beginning. A n d  your 
orator expressly charges that the said Selena A . 
McCracken now holds the title  to said last men-
tioned land and premises in tru st fo r  your orator. 30

15. That on or about the ninth d ay o f July, 
in the year nineteen hundred, the said M cCracken 
and his wife executed a deed o f conveyance of the 
said property known as No. 67 A sto r  street, in 
the City of Newark, to one Id a  B. M iller fo r  a 
nominal consideration o f one dollar, and that 
said deed is recorded in said re g is te r ’s office in 
Book P  33, on p. 135, and purports to convey all 
that tract of land and prem ises situate, ly in g  and 
being in' the C ity of N ewark, in  the County o f 40 

ssex and State of New J ersey  m ore p articu larly  
escribed as follows: B eginning in the northerly 

me of Astor street at a  point therein distant 
westerly one hundred and forty-six  feet and 
twenty-one one-hundredths from  the northwest- 
er y corner of the same and Pennsylvania avenue, 
sai point being in line w ith the center o f the 
Partition wall between the house on the lot hereby
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1 0  conveyed and the house on the lo t adjoining on 
the east; thence running along the line running 
through the center o f said p artition  wall north 
thirty-five degrees, fifty-nine minutes east one hun-
dred feet and twenty-one one-hundredths; thence 
north fifty-seven degrees and forty-eight minutes 
west, nine feet and ninety-four one-hundredths; 
thence on a line running through the center of 
the partition  w all between the house on the lot 
thereby conveyed and the house on the lot ad- 

20  jo in in g on the west, south thirty-eight degrees 
fifty-tw o minutes west, one hundred feet and 
sixty-eight one-hundredths to A sto r street; 
thence along A sto r  street easterly  fifteen feet and 
eleven one-hundredths to point o f beginning; ac-
cording to1 a  survey made b y  V an D uyne & Young.

A n d  your orator expressly  charges that the 
said last mentioned deed o f conveyance of the 
said land and prem ises last, above described was 
made by the said M cCracken and his w ife with in- 

3 0  tent to defraud you r orator out of the said land 
and prem ises and that the said Ida B. Miller 
at the time she received the said deed of con-
veyance had notice o f such fraudulent intent on 
the p art o f said M cCracken and knew that the 
said land and prem ises, in fact, belonged to your 
orator.

A n d  your orator also expressly  charges that the 
said Id a  B . M iller now holds the title to said 
land and prem ises in trust fo r  your orator.

40 16. T hat on or about the thirteenth day of
A p r il in the y ea r nineteen hundred, the said Mc-
C racken and his w ife  made a deed of conveyance 
to A delaide R, B ird  fo r a nominal consideration 
o f the sum of one dollar, of the p roperty herein-
above referred  to as No. 69 A sto r street, in t e 
C ity  of N ew ark; and that the said deed is rc 
corded in the said re g is te r ’s office in Book I, » 
on p . 4 5  and purports to convey all that tract



of land and premises situate, ly in g  and being in 
the City of Newark, in the County o f E ssex, and 
State of New Jersey: B eginning in the northerly 
line of Astor street at a  point therein distant 
west one hnudred and th irty  feet from  the north-
westerly corner of the same and Pennsylvania 
avenue; thence running w esterly  along A sto r 
street sixteen feet and twenty-one hundredths to 
a point in line with the center o f the partition  w all 
between the house on the lot hereby conveyed and 
the house on the lot adjoining on the w est; thence 
along the line running through the center o f said 
partition wall north thirty-five degrees, fifty-five 
minutes east, one hundred feet, and twenty-one 
one-hundredths; thence south fifty-seven degrees, 
forty-eight minutes, east, nine feet and ninety- 
five one-hundredths to the easterly  line o f land 
of the party of the first p art; thence along that 
line south thirty-two degrees, twenty-on© minutes 
west one hundred feet to A sto r  street and place 
of beginning; according to a  su rvey  made by 
VanDuyne & Young.

And your orator expressly  charges that the 
said last mentioned deed of conveyance o f the 
said land and premises last above described w as 
made by the said M cCracken and his w ife  w ith 
intent to defraud your orator out o f the said land 
and premises and that the said A d elaide R. B ird  
at the time she received the said deed o f convey-
ance had notice of such fraudulent intent on the 
part of said M cCracken and knew that the said 
land and premises, in fact, belonged to yo u r ora-
tor. And your orator also expressly charges that 
the said Adelaide R. B ird  now holds the title to 
said land and premises in tru st fo r  your orator.

17. That the said vacant lot situated on Chest-
nut street in the C ity  of N ew ark, has been dis-
posed of by the said M cCracken with the consent 
o your orator, but your orator has not received

1 0
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10 from  the said M cCracken the consideration re-
ceived by him  fo r the said lo t ; and that said con-
sideration consisted o f certain  obligations of your 
orator to one George H att which w ere placed in 
the hands o f the said M cCracken, who still holds 
them ; and your orator has not received from the 
said H att, or from  the said M cCracken any re-
lease o f his liab ility  on said obligations.

And your orator expressly  charges that what-
ever prom issory notes o r  other obligations of 

2 0  your orator received by the said McCracken in 
consideration fo r a  deed o f conveyance of said 
vacant lo t on Chestnut -street, aforesaid, belonged 
to your orator and are held in trust fo r  him by 
said M cCracken.

18. T h at on the said third day of January, 
eighteen hundred and ninety-six the said Mc-
C racken also advised your orator to execute and 
deliver to him a  m ortgage on the household goods 
and chattel belonging to you r orator in his dwell- 

30 m g house and also, on certain  wagons and lumber 
which belonged to the firm of M. E . Reeves & Son, 
composed o f your orator and his son, Charles E. 
R eeves; and that such a m ortgage was executed 
by your orator on said d ay and w as placed on 
'record in the re g is te r ’s office o f the County of 
E ssex  aforesaid, on the same day by the said 
M cC racken; and that said m ortgage purports to 
have been m ade to secure the paym ent of several 
prom issory notes made b y  the said firm of M. E. 

40 Reeves & Son and am ounting in the aggregate to 
the sum of three thousand, tw o hundred an 
eighty-five dollars.

And yo u r orator expressly  charges that t e 
prom issory notes referred  to in the said mor 
gage have since been paid  and satisfied by t e 
said firm  of M . E . Reeves > & Son, and that the 
said M cCracken still holds the said m ortgage and 
refuses to cancel the same o f record and refuses
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to deliver the same to your orator, and claim s tli-at 1 0  

he has the right to hold said m ortgage to secure 
the payment of other pretended obligations of 
your orator.

19. That in the month o f March, eighteen hun-
dred and ninety-nine, you r orator h avin g become 
very much dissatisfied w ith the conduct o f the 
said McCracken, consulted other counsel, and was 
advised to bring an action at law  against the said 
McCracken to recover the sum of eight hundred 
dollars, which your orator had loaned to  said Me- 20 
Cracken some years before; and your orator 
fearing that by reason o f his poor health at that 
time he might not survive until a judgm ent could 
be obtained, assigned his claim  to his son, Charles 
E. Reeves, who brought a suit in the C ircuit 
Court of Essex county, aforesaid, against the 
said McCracken to recover the said sum o f eight 
hundred dollars together w ith law fu l interest 
thereon; and the said M cCracken filed in said suit 
several pleas, and among them, a. p lea o f set-off, 30  

and in the bill of particulars filed w ith  his said 
plea to set-off, he claimed that your orator was 
indebted to him at that time, to-wit, on the twenty- 
fifth day of May, eighteen hundred and ninety- 
nine, in the full amount o f said judgm ent recov-
ered by the said E xp ort Lum ber Com pany against 
your orator, and also in the fu ll amount o f said 
judgment recovered b y  the said M ary  A . M c-
Dermott against your orator, and that said ju d g-
ments were wholly unpaid and unsatisfied; and 
that your orator was also indebted to the said 
McCracken in other respects.

And your orator further shows that the said 
action to recover the said eight hundred dollars 
was tried in the said C ircuit Court and resulted 
m a verdict in favor o f the said Charles E . R eeves, 
or the full amount of his claim  and interest, 
ogether with costs o f suit, to-wit, the sum of
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1 0  eleven hundred and fo rty  dollars and forty-four 
cents.

A n d your orator further shows that after judg-
ment had been entered in said cause, the said 
M cCracken solicited you r orator to effect some 
settlem ent o f said judgm ent, and your orator and 
his son a fter some negotiations agreed that said 
judgm ent should be cancelled provided the said 
M cCracken would agree to credit the amount of 
the same upon any and all claim s or accounts 

20  that he then had against you r orator; and the 
said M cCracken thereupon made and entered into 
such an agreem ent in w riting, which your orator 
w ill produce, i f  necessary, so to do; and it was 
further agreed that the said M cCracken should 
p ay  to the counsel of said Charles E . Beeves, 
his fee fo r  his services rendered in the said 
action at law, which fee w as agreed upon at the 
sum o f one hundred dollars and was paid by the 
said M cC racken ; and the said judgm ent was duly 

80 cancelled of record.
2 0 . T h at on or about the said third day of 

Jan u ary, eighteen hundred and ninety-six, the 
said M cCracken also advised your orator to exe-
cute a lease of his homestead property at No. 
580 Clinton avenue, in the C ity  of Newark, afore-
said, fo r  a  term  o f years, and stated to your 
orator that it  would look better fo r  him to hold 
a lease which he could show to your orator s 
creditors; and thereupon yo u r orator executed a 

40 lease made to him  by said M cCracken wherein 
and w hereby your orator agreed to pay a certain 
rent fo r  said prem ises to the said McCracken, 
but your orator expressly  charges that it was 
understood and agreed between him and the said 
M cCracken that your orator should not actual y 
•pay any rent. A n d  your orator further shows 
that the said M cCracken now claims that your 
orator is indebted to him  for the rent reserved by
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the said lease and refuses to cancel the said lease 
or to surrender the same to you r orator or to re-
lease your orator from  any liab ility  by reason of 
the execution of said agreem ent o f lease.

21. That the said John H. M cCracken was ex-
amined as a witness recently in the tria l o f an 
action brought in the said C ircu it C ourt .of E ssex  
county by the said firm o f M. E . Reeves & Son 
against the executors of the last w ill and testa-
ment of Charles Dowden, deceased, and the said 
McCracken testified that he had taken the prop-
erty of your orator to hold as security fo r  money 
due to him and that your orator w as then in-
debted to him in a large sum o f money, and that 
he had sold and disposed o f all the property  fo r 
the purpose of realizing the m oney due to him, 
and that he had not at any time given to your ora-
tor any statement or account o f the m oneys due 
to him and your orator, or o f the moneys received 
by him for rents o f said properties or fo r  pro-
ceeds of sale of any o f said properties.

And your orator expressly charges that the 
said McCracken has never given to your orator 
any statement of the rents collected b y  him out 
of any of said properties or any statem ent of 
the proceeds of sale o f any o f said properties or 
any statement of his claim s against your orator 
except a bill for his services, rendered to your 
orator, which bill was received by you r orator on 
or about the twenty-first d ay  o f M arch, eighteen 
hundred and ninety-eight, and your orator has an-
nexed hereunto a copy of the said bill, which he 
prays may be read as a p art o f this bill o f com-
plaint.

22. That your orator has also annexed here-
unto a copy of the bill o f particulars and notice 
annexed to the plea filed by the said M cCracken 
in the said action at law  brought by  the said 
Charles E. Reeves against the said M cCracken 
m so far as the said notice and bill o f particulars
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10 relate to claim s made by the said McCracken, at 
the time he tiled said plea, against your orator ; 
and yon r orator p rays that the said notice and 
bill o f p articu lars m ay be read as a part of this 
bill of complaint.

23. T h at you r orator has frequently and in a 
frien d ly  m anner applied to the said McCracken 
to make out a statem ent o f all his claims against 
you r orator and to perm it yo u r orator to have 
such a statem ent, and to reconvey to your orator

20  his several properties and that your orator would 
enter into any proper agreem ent to pay to the 
said M cCracken any sum o f money law fully due 
to him, but the said M cCracken absolutely refuses 
to make out any statem ent or account of his 
claim s against your orator, and refuses to sur-
render or to reconvey any of the said property 
to you r orator; and your orator a fter fruitless 
efforts extending over a  period of the last two 
years finally resolved to app ly  to this honorable

30 court fo r  relief, but has been somewhat delayed 
b y  reason in his inability  to supply the funds 
necessary to procure an abstract o f the various 
records relatin g  to the said several properties.

24. T hat sh ortly  a fte r  the said Eixport Lumber 
Com pany recovered said judgm ent against your 
orator, the said M cCracken came to your orator 
and stated that the said judgm ent would have 
to be paid, and subsequently also stated to your 
orator that the judgm ent recovered by the said

40 M ary  A . M cD erm ott w ould have to be paid; and 
thereupon your orator authorized the said Mc-
Cracken to p a y  the said judgm ents, but did not 
authorize the said M cCracken to take assign 
ments of said judgm ents, and your orator does 
not know w hat amount of m oney was actua y 
paid  b y  the said M cCracken fo r  the said judg-
ments but he believes that it  was less than t e 
face  o f the judgm ents, and your orator is wd - 
in g  to allow  the said M cCracken to charge ina
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for the actual amount paid fo r  said judgm ents 
in an accounting between your orator and the 
said McCracken.

25. That the prom issory note mentioned and 
referred to in the notice and bill o f particulars 
annexed to the plea filed b y  the said M cCracken 
in the said action brought against him b y  the 
said Charles E. Reeves (a  copy o f which said no-
tice and bill of particulars is hereunto annexed 
as aforesaid), and which said note is in the sum 
of two thousand four hundred and fifty  dollars 
and is dated Septem ber'23, 1897, has been satis-
fied in a settlement of accounts between the said 
McCracken and the said firm o f M. E . R eeves & 
Son, and the said prom issory note has been sur-
rendered to your orator.

26. That your orator is w illing to allow  the said 
McCracken to be credited w ith the amount o f his 
bills rendered for legal services perform ed at 
the request of your orator; but your orator a l-
leges that there are two items in the bill bearing 
date March twenty-first, which are not charges 
for services rendered and which you r orator is 
not willing to allow, namely, the item  of October 
10, 1893, payment on Oraton street, contract, 
$100, which your orator alleges has been allowed 
to the said McCracken in a  recent settlem ent of 
accounts between him and the said firm o f M. E.
Reeves & Son; and your orator also alleges that 
the item of October 1 0  1893, three shares, stock, 
commercial U. L. Ins. Co., $300 is not fo r  services 
rendered and is not a proper ch arge against your 
orator, and your orator is not indebted to the said 
McCracken for any such stock, but on the con- 
trary, your orator furnished the funds necessary 
o purchase said stock and gave the money to said 

McCracken and has never received the stock; and 
your orator also says that the two item s o f Sep-
tember 25,1897, loan $32, and M arch 16,1988, loan 

’ ^ave heen paid in the said recent settlem ent
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10 o f accounts between the said M cCracken and the 
said firm  of M. E . B eeves & S o n ; and your orator 
fu rth er says that the said firm of M. E . Beeves 
&  Son had dealings w ith the said M cCracken and 
that he has confused the accounts in making up 
the said bill o f M arch 21, 1898, against your 
orator.

27. T hat in the said bill of particulars, a copy 
o f which is hereunto annexed, as aforesaid, the' 
said M cCracken claim s that there was a settle-

20  ment o f all accounts between your orator and the 
said M cCracken on the second day o f January, 
eighteen hundred and ninety-six, and that your 
orator on that d ay w as indebted to the said Mc-
Cracken in the sum o f three thousand, four hun-
dred and ninety-seven d ollars; but your orator 
expressly  charges that he w as not on the date 
aforesaid, indebted to the said M cCracken indi-
vidually, in any sum o f m oney w hatever, and that 
there w as not on that date or at any other time a 

30 settlem ent o f accounts between your orator and 
the said M cCracken, and that the only claim that 
the said M cCracken had against your orator was 
his account fo r  legal services rendered to your 
orator, which w as m ore than offset b y  your ora-
t o r ’s claim  against the said M cCracken for money 
loaned to him  b y  your orator as hereinabove set 
fo rth ; and your orator fu rth er says that in the 
action brought to recover the said money loaned 
the said M cCracken, did not m ake any proof of 

40 the account fo r  legal services, and did not make 
any p ro of o f said prom issory note of two thou-
sand, fou r hundred and fifty  dollars and that 
the rem aining p art o f his p lea o f set-off was over-
ruled by the court of law  in which the action was 
tried.

28. T h a t your orator is inform ed and believes 
it  to be true that the said John H. McCracken 
and his w ife, Selena A . M cCracken and the said 
C h ristin a Hochheim er, A delaide B . B ird  and Ida,
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B. Miller are acting in collusion to preven t your 
orator from recovering his said properties from  
the said John H. M cCracken; and your orator is 
advised that he is entitled to the aid of this hon-
orable court to establish his righ t to the said 
respective properties which have been conveyed 
to the said several parties w ith  notice o f the fact 
that they were held in trust by the said John
H. McCracken fo r  he benefit o f your orator, and 
to establish such trust by the decree o f this hon-
orable court.

All which actings and doings o f the said defend-
ants are contrary to equity and good conscience 
and tend to the m anifest w rong, in ju ry  and op-
pression of your orator in the prem ises. In  con-
sideration whereof and forasm uch as your ora-
tor has no adequate rem edy at law -and can only 
have relief in this honorable court wherein m at-
ters of this sort are p rop erly  cognizable and re- 
lievable.

To the end therefore, that the defendants, John
H. McCracken, Selena A . M cCracken, his w ife, 
Christina Hochheimer A delaide R  B ird  and Ida 
B. Miller, may, without oath, the oath o f said 
defendants being hereby expressly  w aived, full, 
true and perfect answer and discovery make to 
all and singular the prem ises and that as fu lly  
as though the same were herein again  repeated 
and they particularly interrogated therunto p ara -
graph by paragraph.

And your orator p rays that the said John H. 
McCracken may answer upon oath the follow ing 
specific interrogatories:

First Interrogatory: D id Moses E . Reeves exe-
cute and deliver to you on Jan u ary  third, eighteen 
hundred and ninety-six, a deed o f conveyance o f 
several tracts of land situated in the C ounty of 
Essex!

Second Interrogatory: I f  yo u r answ er to the 
first interrogatory is yes, then state the consid-
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1 0  eration that yon actually  paid, or agreed to pay 
to the said Moses E . Reeves, fo r  the said deed of 
conveyance.

T h ird  In terro gato ry : H ave you conveyed to 
any person any p art o f the several tracts of land, 
mentioned and described in the deed of convey-
ance referred  to in the first in terrogatory!

' F ou rth  In terro g ato ry : I f  you r answer to the 
third in terrogatory  is yes, then state and set 
forth  in detail a  recital of each and every deed 

20  o f conveyance, made by you o f any part of the 
said tracts o f land, g iv in g  the name of each and 
every  grantee, and the amount o f the actual con-
sideration paid  to you b y  each grantee, and a 
short description of the p ro p erty  conveyed.

F ifth  In te rro g a to ry : State whether, on the 
third  d ay o f Janu ary, eighteen hundred and 
ninety-six, M oses E . Reeves w as personally in-
debted to you, and i f  so, in w h at sum of money, 
and w hat evidence of such indebtedness did you 

30 hold on that date?
S ixth  In terro g ato ry : S tate w hether the said 

Moses E . R eeves has been credited by you with 
any m oney received by  you since the third day 
o f Jan u ary, eighteen hundred and ninety-six, and 
i f  so, in w hat amount ?

Seventh In terro g ato ry : S tate whether you 
have p aid  to the said Moses E . Reeves, any por-
tion o f the proceeds o f sale, o f the lands and 
prem ises referred  to in the first interrogatory,

40 and i f  so, how much?
E igh th  In terro g ato ry : H ave you ever ren-

dered to the said Moses E . R eeves, any account 
o f the moneys, received by you from  sales of any 
of the p roperties referred  to- in the first inter-
rogatory, or of your disbursem ents in connection 

w ith  said properties ?
N inth In te rro g a to ry : I f  you r answer to e 

eighth in terrogatory  is no, then set forth in e 
tail, a statem ent of you r acconut with Moses



25

Beeves, showing the amount o f his indebtedness 
to you, i f  any on the third d ay  o f Janu ary, eigh-
teen hundred and ninety-six, and the charges 
against him since that date, and the credits, to 
which he is entitled since that date.

And your orator p rays that he m ay have special 
relief from the said defendant as fo llo w s:

F irst: That an account m ay be taken and stated 
under the direction of this honorable court be-
tween your orator and the said defendant, John 
H. McCracken.

Second: That the said deed o f conveyance bear-
ing date the third day o f January, eighteen hun-
dred and ninety-six, made by you r orator to the 
said John H. M cCracken m ay be adjudged to have 
been made by your orator to the said John H. 
McCracken to hold the land and prem ises therein 
described in trust fo r  your orator.

Third: That the said John H. M cCracken m ay 
be ordered by the decree o f this honorable court 
to cancel the said m ortgage on certain goods and 
chattels, which m ortgage bears date the third day 
of January, eighteen hundred and ninety-six, and 
was executed by your orator and m ade to the 
said John H. McCracken, and to surrender the 
said mortgage to your orator.

Fourth: That a decree m ay be made in this 
cause adjudging that the land and prem ises the 
title to which is now in the name o f Selena A . 
McCracken as set forth  in this bill o f complaint, 
are the property of your orator and that the said 
Selena A. McCracken holds the title  to the same 
m trust for your orator.

Fifth: That a decree m ay be made in this
cause adjudging that the said C h ristin a H och-
heimer holds the title to the said lands and prem -
ises on Peshine avenue in the C ity  o f N ew ark, 
hereinabove fully described, in trust fo r  your 
orator.
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Sixth: That a decree m ay be made in this cause



1 0  adjudging that the said A d elaide R. B ird  holds 
the title  to said lands and prem ises on Astor 
street, in the C ity  o f N ew ark, as hereinabove 
fu lly  described in tru st fo r  your orator.

Seventh: T hat a decree m ay be made in this 
cause adjudging that the said Id a  B . M iller holds 
the title  to said land and prem ises on A sto r street 
in the C ity  of N ew ark, as hereinabove fully de-
scribed in tru st fo r you r orator.

E ig h th : T hat the said John H. M cCracken may 
20  be ordered to assign  to you r orator the said judg-

ment recovered by the E x p o rt Lum ber Company 
again st your orator, and also, the said judgment 
recovered by M ary A . M cD erm ott against your 
orator.

A nd that your orator m ay have such other and 
fu rth er re lie f in the prem ises as shall be agree-
able to equity; and that he m ay also recover 
from  the said defendants his costs o f this suit to 
be taxed.

30 M a y  it p lease Y o u r Honor, the premises con-
sidered, to gran t unto you r orator a writ sub-
poena to be issued out o f and under the seal of 
this honorable court and to be directed to the 
said defendants, John H. M cCracken and Selena 
A . M cCracken, his w ife, C hristina Hoehheimer, 
A d elaide R. B ird  and Id a  B . M iller, and com- 
m anding them and each of them under a certain 
penalty and on a certain  d ay therein to be ex-
pressed, to be and appear before Y ou r Honor in 

40 this honorable court then and there to answer all 
and singular the prem ises and to stand to, abide 
b y  and perform  such order and decree as shall 
be agreeable to equity and. shall seem meet to 
Y o u r Honor.

And your orator as in duty bound will ever 
p ray, &c.,

- F R A N K  E . B R A D N E R , 
Solicitor for and 

Counsel w ith Complainant.
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Moses E, Reeves
To J. H. McCracken,

N ewark, N. J., M ar. 21, 1898. 10 

Dr.

June 6, 1892. T o taxed costs. $32.62. John 
Collins suit and legal services,

$30.00. $62.68
i i 6, « “  search on farm , $29.90; dwg. 

deed, $3.00, Rec., $2 .1 0 , Sup. 
ct. Sch. $3.00. 38,00

(( 6, “ “  Dwg. two deeds (Collins) 6.00

Sept. 10 , “ “  M aking searches, F e rry ,
Irvington and Chestnut Sts. Dw g. deed 98.00

a 6, 1893 “  (Polhem us) Search Sup. Ct. & 
Bond 34.60

Oet. 10 , “ “  Affidavit; Landlord case and Dwg. 
deed. 4.00

Oct. 10 , “ “  P aym ent on Oraton St. contract, 50.00
50,00

$100.00
<< 10 , “ “  Three shares stock, Com m ercial 

TJ. L . Ins. Co. 300.00
May 4, 1894 “  D istrict Court (Tenascy, &c.) 4.00

U 4, “ “  Search, Sup. St. T a x  search 
M ill p roperty  R iparian 71.95

Nov. 11, 1895 “  Dwg. 3 deeds, recording same 13.55
Jan. 3, 1896, “  Dwg. 4 deeds, $12.00, Recording, 

$7.20, L egal services, $25.00 44.20
Jan. 22, 1896, To legal services and with 

W hitehead & Colie & Sw ayze $10 0.00
Feb. 18, 1896, “  legal services rendered 

(W hitehead) 7  25.00
Mar. 5, “ “  Dwg. 3 deeds (H att C. E . R. & M rs ) 9.00
Dec. 31, 1896 To Search (M urphy p ro p erty) F e r ry  St. 24.75
Kept. 25, 1897 “  loan-ch (es Co) 32.00

$935.73

Mar. 16, 1898, 11 loan ch (es co) 25.00

20
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10 N otice is hereby given that the defendant, un-
der and in pursuance of the pleas above pleaded, 
w ill on the tria l of this cause, give in evidence 
and insist that the said Moses E . Reeves, before 
and at the time o f the assignm ent by him to the 
said Charles E . Reeves, the p la in tiff of the pre-
tended claim  set up in the declaration filed in 
said suit, w as indebted to this defendant upon 
and fo r  the follow ing account and demands and 
amounts.

20 F ir s t :  The amount o f principal and interest 
and cost due. on a certain  judgm ent recovered by 
the E x p o rt Lum ber Com pany, Lim ited, on the 
fourth  day o f Jan u ary, eighteen hundred and 
ninety-six, in the E ssex  County Circuit Court, 
against the said Moses Ei. Reeves and one George
W . R eeve fo r  the sum o f two thousand, one hun-
dred and seventy-five dollars and five cents, dam-
ages and thirty-five dollars and ninety-three cents, 
costs of suit, and which judgm ent w as assigned

30 and transferred  by the said E 'xport Lum ber Com-
pany, limited, to this defendant on the thirteenth 
d ay o f A p ril, eighteen hundred and ninety-six, 
and still remains in fu ll force and virtue and un-
paid  and unsatisfied.

Second: The amount o f principal and interest 
and costs due on a certain  judgm ent recovered 
by M ary  A . M cD erm ott in  the C ircuit Court in 
and for the County o f E ssex, against the said 
Moses E . R eeves and G eorge W . Reeve on the

40 eighth day o f F ebru ary, eighteen hundred and 
ninety-six, fo r  fo u r hundred and sixty-three do - 
la rs  and fifty  cents dam ages, and forty-four 
dollars and fifty-nine cents, costs of suit, and 
which last mentioned judgm ent w as assigned and 
transferred  to said defendant on the thirteen 
day o f A p ril, eighteen hundred and ninety-six, 
and still remains in fu ll force and virtue and nn 
paid and unsatisfied.
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Third: The amount o f principal and interest 10 
due on a certain note made b y  the said Moses 
E. Reeves, dated the tw enty-third d a y  o f Sep -̂ 
tember, eighteen hundred and ninety-seven, o f 
which the following is a true copy.

$2450.00 N ewark, N. J. Sept. 23, 1897.
Two months after date we prom ise to p a y  to 

the order of J. H. M cCracken, tw enty-four hun-
dred and fifty dollars, payable at the M erchants 
National Bank o f N ewark, fo r  value received. 20

“ M. E. R E E V E S .”

Which note still remains due and unpaid.
Fourth: The sum1 o f three thousand, fo u r hun-

dred and ninety-seven dollars found due from  
said Moses E. Reeves to the defendant, on the 
second day of January, eighteen hundred and 
ninety-six, upon a settlem en t o f all accounts, be-
tween the said Moses E . Reeves and this defend-
ant, made on that last named date, and up to go 
that date and which sum o f three thousand, fou r 
hundred and ninety-seven dollars, still rem ains 
due and owing, unpaid and unsatisfied.

Fifth: The sum o f fou r hundred and tw enty 
dollars due from said Moses Ei. Reeves to this
defendant for the use and occupation by said 
Moses E. Reeves of certain land and prem ises 
belonging to said defendant, being the dw elling 
house, barns and grounds known as No. 580 
Clinton avenue and situated in the township of 
Clinton, County of E ssex  and S tate  o f N ew  J e r-
sey or the term of one y ea r  and two months, 
rom the first day o f M ay, eighteen hundred and

S T ’ * f ta  the fifth daN ° f  Ju ly , eighteen 
ttir uiuety-seven, at the y ea rly  rent o f

and sixtF dollars, which sum o f 

o ^ L T  d aDd tw enty dollars is now d™  and 
defendant0” 1 the ^  M° Se® E * R eeves to this
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10 S ix th : F o r  the am ount o f rents collected by 
the said Moses E . Reeves, at various times from  
the fourteenth day o f A p ril, eighteen hundred 
and ninety-six until the first day o f M ay, eighteen 
hundred and ninety-nine of and from  the ten-
ants o f certain houses and dw ellings belonging 
to the said defendant at the tim es the said Moses 
E . R eeves so collected the said rent, to -w it: 
F rom  the two houses, situate in the C ity  of N ew-
ark, known as Nos. 67 & 69 A sto r street, the sum 

20 o f fou r hundred and eighty dollars: F rom  the 
house known as No. 223 Belm ont avenue situate 
in the said C ity  of N ew ark, the sum of ten hun-
dred and eighty dollars : F rom  the two houses 
known as Nos. 222 and 224 Peshine avenue, and 
situate in N ew ark, aforesaid, the sum o f six hun-
dred and tw elve dollars. W hich several sums o f 
money above stated to have been collected by 
said Moses E. Reeves fo r  said rents w ere col-
lected fo r  the use of said defendant b y  the said 

30 Moses E . Reeves, but have never been paid  over 
by him to the said defendant, and have been re-
tained by him fo r his own use and benefit.

S ev e n th : F o r  the amount due from  the said 
Moses E . R eeves to the said defendant, on the 
follow ing account.

Moses EL Reeves, Dr.

Jan. 3, 1896.
To John H. M cCracken.

To draw ing and acknowledging 
4 deeds. $12.00

“ ! 3, i  C l  ( Cash paid recording same 7.20
25.00

“  3, C i i  i L egal services rendered
“  2 2 , c c i  i L egal services, six.interview s, 

consulting w ith John W hitehead, 
Colie & Sw avze & Sheriff.

100.00

“  2 2 , i  c i  ( D raw  2 bonds & M ortgages, 
O range National Bank.

4.00

Feb. 18, 1 C 6 6 L ega l services, six and a 
h a lf  davs.

25.00
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Mar. 5, 1896 ”  D raw ing 3 deeds, H att & al, 9.00 10
Dec. 5, “ “  Searching title, Campbell

P rop erty , 24.75
Dec. 5, 1896 To L ega l services rendered to

suit by O range N a t ’l. Bank on 
M ortgage. 50.00

$256.95 
A  true copy 

E . C. S T O K E S
Clerk. 20

Order Dismissing Bill as to John H. McCracken.

The complainant havin g filed his bill o f com-
plaint seeking, among other things, an accounting 
lor certain moneys alleged to be due from  the de-
fendant John H. M cCracken to the com plainant, 
and the said defendant havin g duly answered 
said bill and subsequently, b y  leave o f the court, ' gp
having filed a plea to said bill o f com plaint setting 
up that since the commencement o f said suit, he 
had been, by the decree o f the U nited States Dis- • 
trict Court for the D istrict o f N ew  Jersey, duly 
discharged as a bankrupt, pursuant to the p ro vis-
ions of the Act of Congress entitled “ A n  A c t to 
establish a uniform  system  of bankruptcy 
throughout the United S ta te s ”  approved J u ly  
first, eighteen hundred and ninety-eight, and its 
supplements and amendments, and the said cause 
having been set down fo r hearing on said bill and 
plea, and the arguments o f F ran k  E . B rad n er in 
opposition to said plea, and o f Conover E h glish  
and Robert H. M cC arter in support thereof, h av-
ing been heard and considered, and the court be-
ing of opinion that said plea is a  complete b ar to

e further prosecution o f this suit as against the 
said John H. McCracken.
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1 0  I t  is thereupon, on this sixth day of July, A. D. 
N ineteen hundred and five, on m otion of McCar-
ter, W illiam son & M cC arter, Solicitors of said 
John H. M cCracken, O R D E R E D  that said plea 
be sustained, and the bill o f com plaint herein be 
and the same hereby is dism issed as against the 
said John H. M cCracken.

R esp ectfu lly  advised,
(Signed) F R E D E R IC  W . S T E V E N S ,

V. C.

20

Amended and Supplemental Bill.

To his H onor, W i l l i a m  J. M a g i e , Chancellor of 
the State o f N ew  Jersey.
T he amended and supplem ental bill of Moses 

E . Reeves, o f the Tow n o f A rlin gton  in the Coun-
ty  o f H udson and S tate  o f N ew  Jersey, respect- 

gQ fu lly  shows as fo llo w s:
1. T h at on the third d ay  o f Jan u ary  in the year 

E ighteen hundred and ninety-six, your orator was 
the owner o f a  certain lot or tract o f land and 
prem ises in the C ity  o f N ew ark, more particularly 
described as fo llo w s: B e g i n n i n g în the northerly 
line o f Pennington street at a point four hundred 
and eighty-five feet easterly  from  New Jersey 
R ailroad  aven u e; thence running along Penning-
ton street south s ix ty  degrees east thirty-five feet; 
thence north th irty  degrees east ninetypthree 
feet two in ch es; thence north sixty-three degrees 
fo r ty  minutes w est thirty-five feet more or less 
to land now or late  o f Thom as Dalian; thence 
along same south th irty  degrees w est ninety feet 
ten inches to the place o f beginning; and known 
as numbers 102 and 102 1/2 Pennington street, 
and that said p roperty  w as then o f the value of 
five thousand dollars and w as m ortgaged for the
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sum of twenty-five hundred dollars, which said 
mortgage carried interest a,t the rate  o f five p er 
cent per annum; and the rents issuing out o f said 
property amounted to the sum o f fifty-tw o dollars 
per month.

2. That on the fourth  d ay o f Jan u ary  E ighteen  
hundred and ninety-six, the Eixport Lum ber Com-
pany recovered a judgm ent against you r orator 
in the Essex County C ircuit C ourt fo r  the sum o f 
twenty-one hundred seventy-five and .05/100 dol-
lars damages and thirty-five and 93/100 dollars, 
costs of suit, and that on the eighth day o f F eb -
ruary in the same y ear M ary  A . M cD erm ott re-
covered a judgment in the same court against you r 
orator for the sum of fo u r hundred sixty-three 
and 50/100 dollars dam ages and fo rty-fo u r and 
59/100 dollars costs o f suit; and that on the th ir-
teenth day of A p ril in the same year, both o f 
said judgments w ere assigned to John H. M c-
Cracken.

3. That shortly prior to the thirteenth d ay  o f 
April aforesaid your orator had caused to be 
placed in the hands o f the said John H. M cC rack-
en, who was then an attorney at law  practicing in 
the City of Newark, and who w as then the attor- 
ney of your orator, sufficient m oney to p a y  said 
two judgments, and had directed the said M c-
Cracken, as your o ra to r ’s attorney, to p a y  the 
said judgments and have them cancelled o f re -
cord; and that instead of p ay in g  the said ju d g-
ments and having them cancelled, the said Mc-

racken purchased the said judgm ents and took 
an assignment of each o f them in his own name, 
an that afterwards the said M cCracken caused 
a evy to be made upon the above described prop-
erty located on Pennington street in  the C ity  of

ewark by virtue o f executions issued on said 
caused the said p ro p erty  to be 

so y the Sheriff of the County o f E ssex, and

10
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1 0  purchased the same at the S h e r iff ’s sale and 
caused the deed o f conveyance to be made to his 
w ife, Selena A . M cCracken; and that the said 
John H. M cCracken actually  collects the rents is-
suing out o f said property.

4. T hat the said p ro p erty  on Pennington street 
w as purchased a t S h e r iff ’s sale fo r  a small 
amount o f money, there being a total bid of two 
hundred and five dollars fo r  the said land and 
prem ises and other lands and p rem ises; and your

20  orator charges expressly  that the said property 
w as purchased w ith m oney belonging to your 
orator, and that the said judgm ents were kept 
a live w ith money belonging to your orator, and 
that the said p roperty  in fact belongs to your 
orator now and that the legal title thereto is held 
by the said Selena A . M cCracken in trust for 
your orator ; and that your orator is entitled to 
the rents, issues and profits issuing out of said 
p ro p erty  and is entitled to have a deed of cory-

30 veyance made to him  b y  the said Selena A. Mc-
C racken and her said husband John H. McCracken 
o f said property.

5. T h at shortly a fte r  the sale o f said property 
on Pennington street as aforesaid, the said John 
H. M cCracken induced you r orator to permit him 
to collect the rents o f all your o ra to r ’s property 
including the said p ro p erty  on Pennington street, 
and did not disclose to yo u r orator that said 
S h e r iff ’s sale had taken place and your orator 
did not know o f such sale at that tim e; and your 
orator did authorize the said M cCracken to col-
lect the rents o f all his properties, and your ora-
tor w as the owner o f several houses at the same 
time and the total rents issuing out o f the same 
w as n early  three hundred and fifty  dollars per 
m onth; and that since about the first day of No-
vem ber E ighteen  hundred and ninety-seven, the 
said John H. M cCracken has collected the rents
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of your orator’s p roperty  and lias retained the 
moneys in his possession.

6.  ' That on or about the nineteenth d ay  o f M ay, 
eighteen hundred and ninety-seven, the said M c-
Cracken sold the p ro p erty  known as Num ber 580 
Clinton avenue in the C ity  o f N ew ark, which be-
longed to your orator, and out o f the proceeds 
of sale your orator perm itted the said John H 1. 
McCracken to retain the sum o f five thousand two 
hundred and fifty  dollars, which w as to be applied 
to pay money which had been borrow ed thereto-
fore for the purpose o f satisfy in g  the aforesaid  
judgments, and that the money had been bor-
rowed from the M erchants N ational B an k in the 
City of Newark; and that the said John H. M c-
Cracken undertook also to use the said proceeds 
of sale and other moneys in his hands to protect 
your orator’s interests in certain  other p roper-
ties as hereinafter stated.

7. That your orator was the owner o f certain  
properties known as Numbers 305, 307 and 309 
Ferry street in the C ity  o f N ew ark, and there 
was a mortgage on said p roperty  held b y  the F ir e -
men’s Insurance Company, and the said M cC rack-
en had charge of said properties as you r o ra to r ’s 
attorney, and had been fo r  some time collecting 
the rents issuing out of the sam e; and that the 
Firemen’s Insurance Com pany foreclosed the 
mortgage and the p roperty w as sold at S h e r iff ’s 
sale and the said John M cCracken attended the 
sale as the attorney o f you r orator and purchased 
the property at said sale w ith money belonging to 
your orator and caused the deed o f conveyance to

e made by the Sheriff to his said w ife, Selena A .
cCraeken; and your orator charges that the said 

Helena A. McCracken had notice that the prop- 
f  ̂was Purchased in trust for your orator; and 
ue further charges that she holds the title to the 
same m trust for your orator; and that the said
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10 John H. M cCracken still continues to collect the 
rents issuing out o f the said p ro p erty; and that 
the lands and prem ises referred  to in this para-
graph  are m ore p articu larly  described as follows: 
A t .t . that certain  lot o f land and prem ises situate, 
ly in g  and being in the C ity  o f N ew ark in the 
County of E ssex  in the State o f N ew  Jersey: 
B e g i n n i n g  in the southerly line of F e rry  street 
at the north-easterly co m er o f p roperty  of Van- 
B uskirk, H eath  & Com pany; thence southerly 

20  along said p ro p erty  one hundred forty-six feet 
and eight inches to rear of lo t one block A  of 
Sm ith & A ilin g  m ap; thence easterly  along the 
rear line o f said lot five feet .nine inches; thence 
northerly  on a  line between lots numbers on© and 
tw o B lock A  on said m ap and in a  continuation 
thereof to said southerly line o f F e r r y  street one 
hundred thirty-seven feet and nine inches; thence 
along F e r r y  street w esterly  seventy-three feet 
m ore or less to the place of beginning; and your 

3 Q orator expressly  charges that the said Selena A. 
M cCracken holds the title to said last mentioned 
tra ct o f land and prem ises in tru st fo r  your ora-
tor and that he is entitled to a deed o f conveyance 
from  her and her husband o f said land and prem-
ises.

8 . B y  w ay  o f supplem ental bill your orator 
shows that since the filing o f h is original bill of 
com plaint the houses erected on the premises 
above described as Numbers 305, 307 and 309 
F e r r y  street in  the C ity  o f N ew ark, have been 
destroyed b y  fire, and that the insurance money 
has been collected by the said Selena A . McCrack-
en, or by the said John H. M cCracken in her name, 
and that the said Selena A . M cCracken holds the 
said money in tru st fo r y o u r orator; and tha 
you r orator does not know the amount of monej 
so collected b y  her.

9. T hat yo u r orator w as also the owner of cer-
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tain properties known as numbers 2 2 0 , 2 2 0  1 / 2 , 1 0  

224, and 226 Peshine avenue in the C ity  o f N ew -
ark, which, properties w ere encumbered by  three 
mortgages held by the estate o f Charles Dowden; 
and that the said m ortgages w ere foreclosed and 
your orator authorized the said John H. Mc-
Cracken, as his attorney, to protect his interests 
in said properties and the said John EL M c-
Cracken undertook to do so; and the said John 
H. McCracken attended the sale o f the said prop-
erties made by the S h eriff o f the C ounty o f E ssex  20  

and purchased the said lands and prem ises a t  such 
sale with money belonging to yo u r orator; and 
that the money was obtained b y  the said M c-
Cracken partly from  rents o f the properties last 
mentioned and p artly  from  rents of other p roper-
ties belonging to your orator, and p a rtly  from  
proceeds of sale of said land Num ber 580 Clinton 
avenue; and that on or about the fifteenth d ay  o f 
June in the year nineteen hundred the said Mc-
Cracken and his w ife  made a  conveyance o f said gq 
lands and premises on Peshine avenue to one 
Christiana Hochheimer, and that the said C h ris-
tina Hochheimer conveyed to said John EL M c-
Cracken in exchange for the said Pa,shine avenue 
property, certain lands and prem ises at South 
Orange in the County o f E ssex  ; and that the deed 
of conveyance from  said C hristina H ochheim er 
was made to the said Selena A . M cCracken; and 
that afterwards the said Selena, A . M cCracken 
conveyed the South Orange p ro p erty  to F'ranklin 4 0  

• Mayo in exchange fo r  certain  properties sit- 
ua e at E ast Orange in this state ; and your ora- 

c arges that the title to thè last mentioned

name Selena A . M cCracken, 
ana that the said p roperty  w as purchased w ith 
money or property belonging to you r orator ; and

nro+She k°lds tlle said p roperty  in tru st fo r yo u r 
or with notice of his equitable rights and
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10  c la im s; and that the said last mentioned property 
is more p articu larly  described as follow s: A l l  
that certain  tract or parcel o f land and premises 

, situate, ly in g  and being in the Tow n of East 
O range in the County o f E sse x  and State of New 
J e rse y ; B e g i n n i n g  at a point in the easterly line 
o f M itchell p lace three hundred fifty-five and 
46/100 feet southerly from  the intersection of the 
said easterly  line o f M itchell place w ith the south-
erly  line o f M ain street; thence running south- 

20  c r ly  sixty-six  degrees thirty-one minutes east 
eigh ty and 7 7 / 1 0 0  feet; thence south twenty-two 
degrees fifty-tw o minutes w est th irty  feet; thence 
north sixty-six degrees thirty-one minutes west 
parallel w ith  the first course eighty-one and 8/100 

feet to said easterly  line o f M itchell place, and 
thence along the same north tw enty-three degrees 
and twenty-nine minutes east th irty  feet to the 
place o f beginning.

10. T h at your orator is inform ed and believes 
2 Q it to be tru e that the said John H . McCracken and 

his w ife, Selena A . M cCracken, are acting in 
collusion to  prevent you r orator from  recovering 
his said p ro p e rtie s; and your orator charges that 
the said John H. M cCracken is in  actual posses-
sion o f all the said properties and has been and 
is collecting the rents, issues and profits arising 
therefrom , and is app lyin g the m oney to his own 
uses and purposes, and that he refuses to pay 
over the same or any p art thereof to your orator; 
and you r orator fu rth er charges that all of said 
properties have been conveyed to the said Selena 
A . M cCracken w ith notice o f the fact that they 
w ere purchased w ith m oney belonging to your 
orator and w ere purchased at the different sales 
b y  the said John H. M cCracken in trust for your 
orator, and you r orator charges that she holds 
the title  to the several properties aforesaid, iu 
tru st fo r  your o ra to r; and that he is entitled to
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the aid of this honorable court to establish his 
right to the said respective properties, and to es-
tablish such trust.

1 1 . That all other m atters and things set forth  
in the original bill of com plaint filed in this cause 
have been omitted from  this amended b ill fo r  the 
reason that said m atters and things have been 
eliminated from the case by the several orders o f 
this honorable court dism issing the bill o f com-
plaint as to the said John H. M cCracken, C h ris-
tina Hochheimer, Adelaide R. B ird  and Ida B . 
Miller; and that the said John H. M cCracken is 
made a party to this amended bill m erely  fo r  the 
purpose of requiring him to execute such deeds 
of conveyance as the court m ay order to be made 
of the said several properties.

All which actings and doings o f the said de-
fendants are contrary to equity and good con-
science and tend to the m anifest w rong, in ju ry  and 
oppression of your orator in the prem ises.

In consideration w hereof and fo r  as much as 
your orator has no adequate rem edy at law  and 
can only have relief in this honorable court where-
in matters of this sort are p ro p erly  cognizable and 
relievable.

To the end, therefore, that the said Selena A . 
McCracken may without oath, the oath o f the said 
defendant being hereby expressly  w aived, full, 
true and perfect answer and discovery m ake to all 
and singular the premises, and that as fu lly  as 
though the same w ere herein again  repeated and 
she particularly interrogated thereunto p ara  
graph by p aragrap h ; except as to such m atters 
w ich the said defendant has heretofore m ade 
answer unto.

And your orator prays that he may have spec- 
la relief in this cause as fo llo w s:

1 st. That a decree m ay be m ade in this cause 
a Ju gmg that the lands and prem ises herein
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1 0  described, the title  to which is now in the name 
of Selena A . M cCracken as set forth  in this 
amended and supplem ental bill o f complaint, are 
the p ro p erty  o f you r orator, and that the said Se-
lena A . M cCracken holds the title to the same in 
tru st fo r  your orator.

2nd. T h at the said Selena A . M cCracken may 
be compelled to account to your orator for all 
the rents, issues and profits o f the said several 
ibove described lands and prem ises since the titk 

20  to the same respectively  w as p ut in her name; 
and that she m ay be com pelled by  the order of 
this court to p ay  over to yo u r orator all said 
rents, issues and profits arisin g  out o f said lands 
and prem ises over and above such sums as she 
m ay have necessarily paid to keep down the taxes 
on said p roperty  and to m ake repairs and to pay 
any law fu l encumbrances.

A nd that your orator m ay have such other and 
fu rth er re lie f in the prem ises as shall be agree- 
able to equity, that he m ay also recover his costs 
of this suit to be taxed.

M ay it please you r H onor the premises con-
sidered, to gran t unto yo u r orator a  w rit of sub-
poena to be issued out o f and under the seal of 
this honorable court and to be directed to the 
said defendants John H. M cCracken and Selena 
A . M cCracken, his w ife, and commanding them 
and each o f them  under a certain  penalty and on 
a certain d a y  therein to be expressed, to be and 

4 0  appear before yo u r H onor in this honorable court 
then and there to answ er all and singular the 
prem ises and to stand to, abide by  and perform 
such order and decree as shall be agreeable to 
equity and to you r H onor shall seem meet, etc.

A n d  your orator as in duty bound will ever 
p ray, etc.

Solicitor fo r  and o f counsel w ith complainant.
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Answer to Amended Complaint.

The answer of Selena M cCracken, defendant, 
to the amended and supplem ental bill o f com plaint 
of Moses E. Reeves, complainant.

T h is  defendant, to so much o f said amended and 
s u p p le m e n ta l bill as she is advised is m aterial fo r  
h e r to  make answer unto, answ ering says, that 
she is  an entire stranger to each and all o f the 
tra n s a c tio n s  in said amended and supplem ental 
h i l l  s ta te d , e x c e p t as hereinafter mentioned, and 
she n e i th e r  admits not denies the same, but relies 
upon th e  complainant to p rove each and all o f the 
a lle g a tio n s  of said bill. She believes it  to be true 
th a t a t  o r  about the time in the bill o f com plaint 
sta ted , th e  t i t l e  to p roperty  upon Pennington 
s tree t, i n  the first paragraph o f the bill o f com-
p la in t  d e s c r ib e d , stood in the name o f the com-
p la in a n t,  and that on or about the fourth  o f Ja n -
u a ry , E ig h te e n  hundred and ninety-six, a ju d g-
m e n t w a s  obtained against the com plainant in the 
E ssex C o u n ty  Circuit Court, b y  the E x p o rt Lum -
b e r C o m p a n y , and that shortly th ereafter an-
o th e r ju d g m e n t  was recovered in the same court 
a g a in s t th e  said complainant fo r  a la rg e  sum of 
m oney.

She a ls o  believes it to be tru e that the said 
J o h n  H. McCracken subsequently purchased said 
ju d g m e n ts  and procured assignm ents thereof to 
h im , a n d  that under and by virtu e o f the execu-
tio n s  issuing out of said courts pursuant to said 
ju d g m e n ts , the said p roperty  w as advertised fo r  
s>ale b y  the Sheriff of the County o f E ssex, and 
p u rch a se d  b y  this defendant fo r  a la rg e  sum of 
m oney. S h e  denies that they w ere purchased by  

e sa id  John M. M cCracken, and denies that she 
a a n y  knowledge w hatever o f the m atters or 
m gs in  the first, second or third paragraphs of
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1 0  said bill of complaint, and show's that since her 
said purchase she has paid a large  arrearage of 
taxes due upon said property, a large  amount of 
interest that has accrued upon a  m ortgage there-
on, and that by reason o f h er said ownership said 
com plainant claims to own said property free of 
any claim  that the com plainant m ay have as an 
equity against said property, b y  reason of any 
alleged relationship between the said complain-
ant and said John H. M cCracken, whether that of 

20  attorney and client, or otherwise, and she shows 
that the com plainant and his w ife, Mary T. 
Reeves, w ith fu ll knowledge o f the fact that this. 
deponent had purchased said p roperty  under said 
judgm ents, subsequently, and on the tenth of Aug-
ust, in the y ea r  E ighteen hundred and ninety- 
eight, under their hands and seals executed a quit-
claim  deed to this defendant o f all right, title and 
interest that they, or either o f them, had in said 
prem ises, which said deed, h avin g  been first duly 

3 0  acknow ledged b y  the gran tors therein on the sev-
enteenth o f A ugust, before G eorge M. Titus, a 
M aster in C hancery of N ew Jersey, was duly de-
livered to, and is now in the possession of this de-
fendant, and read y to be produced, and this de-
fendant shows that even i f  the said complainant 
or his said w ife, had any interest whatever in 
the said prem ises by v irtu e  o f the facts set up in 
this cause, they discharged and released the said 
prem ises an d ’this defendant from  any such claim 

4 Q by virtu e  o f said conveyance ju st referred to.
T his defendant denies that the said property , 

w as purchased by this defendant under said ex-
ecutions, w ith the money o f the: said complainant.

This defendant denies the allegations of the 
sixth and seventh paragrap h s o f said amended 
bill o f com plaint, and says she is in entire igno-
rance thereof, except th at she states that she is 
the owner o f said propertv, havin g purchased and
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paid for the same w ith her own funds, in entire 
ignorance of any right or claim  that the said com-
plainant might have, or pretend to have therein. 
She admits that the houses erected on said prerm 
ises, Numbers 305, 307, and 309 F e r r y  street, or 
some of them, have been destroyed by  fire and that 
the insurance money has been collected b y  her, 
but she denies that said m oney is held b y  her in 
trust for the complainant, or that the com plainant, 
or the said John H. M cCracken, or either o f them, 
has any interest w hatever therein. She denies 
that the complainant w as the owner o f certain  
properties known as 220, 220 1/2, 224 and 22G Pe- 
shine avenue, in the C ity  o f N ew ark, or that the 
complainant authorized the said John H. M c-
Cracken, as his said alleged attorney, to protect 
the said property from  foreclosure that w as pend-
ing of a m ortgage upon said prem ises, held by  the 
estate of Charles Dowden. She shows however, 
that at the time o f the foreclosure and sale of 
said premises, the said Moses E . R eeves w as only 
the owner of a small p art o f said prem ises, and 
that previous to such sale, he, toegther w ith his 
wife, had conveyed to one Charles E . Reeves, b y  
deed dated January second, eighteen hundred and 
ninety-six, and recorded in B ook O 29 o f Deeds 
for Essex county at page 291, a la rg e  p art o f said 
premises, and that both the said com plainant and 
the said Charles E . Reeves h avin g defaulted in 
their interest upon a large  m ortgage held b y  the 
estate of Charles Dowden, the same w as in due 
course foreclosed and the p ro p erty  sold out by the 
sheriff, and purchased in by the said John H. Me- 
bracken, but this defendant denies that the said 
* ohn H. McCracken held any moneys belonging 
o he complainant at that time, or w as under any 

obligation to the complainant, by which said pur-
chase was made fo r  the benefit o f the said com- 
P amant, or under or by v irtu e  o f which the said
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1 0  com plainant derived or continues to have any in-
terest w hatever in said property, or the interest 
of this defendant in said property, or that the 
money, which the said John H. M cCracken paid 
therefor w as in any w ay  acquired from  rents 
o f the p roperty  o f the said com plainant, or in any 
w ay  belonged to the said complainant. She ad-
m its that on or about the fifteenth day of June, 
the said John H . M cCracken and this defendant 
did convey said lands and prem ises so as afore- 

20  said acquired b y  the said John H. McCracken, to 
one C h ristin a Hocheim er, the said Christina 
H ocheim er, to whom as aforesaid  said premises 
w ere conveyed,»also receiving a t  the same time, 
and as p a rt o f the same tran sfer, the title to prop-
e rty  known as 407 W ashington avenue in the City 
o f N ew ark, w ith a large house erected thereon, 
w orth several thousand dollars, which belonged to 
this defendant, and had been acquired by her with 
her own funds, together w ith one thousand dol- 

3 Q la rs  in cash paid by this- defendant from  her own 
funds to the said C h ristin a Hocheimer, in return 
fo r  which, and as a consideration fo r such transfer 
the said C hristina H ocheim er conveyed to this 
defendant certain  lands and prem ises referred to 
i n . said amended and supplem ental bill of com-
plaint, consisting of a plot o f ground in the Bor-
ough o f V ailsburg, now the C ity  o f Newark, about 
one hundred feet fron t b y  one hundred and fifty 
feet deep, w ith a house thereon, and this defend- 
ant, who thereby became the ow ner o f said Vails-
bu rg property, w ithout notice o f any claim or de-
mand o f any kind or character o f the said com-
plainant thereto, and fo r  fu ll value paid by her 
w ith her own funds therefor, sold, on or about 
the tw enty-first d ay o f June, E ighteen hundred 
and ninety-three, the same to F . F . Mayo, receiv-
in g  as a consideration th erefo r the property m 
said bill of com plaint referred  to, and known as
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number 24 Mitchell P lace, in the C ity  o f E a st 
Orange, which this defendant still continues to 
own, and she denies that the com plainant has any 
interest whatever in said property, or any right 
thereto, and says that she is a bona fide  purchaser 
for value thereof, without notice o f any alleged 
claim of the complainant, and fu rth er claims that 
the complainant has slept on his rights, and that 
it is now too late to undertake, in this honorable 
Court or elsewhere, to assert his alleged claim 
after the lapse of thirteen years, and more, 
against this defendant, and she p ra y s  the same 
advantage as i f  she had pleaded the same.

This defendant fu rth er answ ering shows that 
subsequent to the happening o f all the events set 
up and relied on by the said com plainant in his 
said amended and supplemental bill as a basis fo r  
equitable relief herein, and on the thirteenth day 
of October, Nineteen hundred and two, in  certain  
proceedings then duly had in the D istrict C ourt o f 
the United States fo r  the D istrict o f N ew  Jersey, 
pursuant to the provisions o f an A c t o f Congress 
entitled “ A n Act to establish a uniform  system  of 
Bankruptcy throughout the U nited S ta te s ”  ap-
proved July first, E ighteen hundred and ninety- 
eight, the said John H. M cCracken w as dis-
charged in bankruptcy, and that previous thereto, 
by an order in said proceedings dated the eight-
eenth day of August, Nineteen hundred and two,
fi?e fZ'erc^naild H. W ism er w as duly appointed 
the Trustee in Bankruptcy o f said John H. M c-
Cracken, to whom, by virtue o f said A c t o f Con-
gress as aforesaid, all right, title  and interest o f 
eveiy kind of the said John H. M cCracken in and 
e e said premises in said amended and sup- 

P emental bill, passed, and this defendant relies 
upon said bankruptcy, and says that the said

Can assert no equity as again st her, 
imout the presence of the said T rustee in Bank- 
P cy m this suit, and she alleges that sfich pro-
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1 0  ceedings in bankruptcy are a complete bar to the 
fu rth er prosecution hereof.

A n d this defendant furth er denies each and 
all o f the other allegations in said amended bill 
o f com plaint, and p ra y s  to be hence dismissed 
w ith h er reasonable costs and charges in this be-
h a lf m ost w ron gfu lly  sustained.

20 Opinion.

S t e v e n s , V . C.
T he original bill w as filed on Septem ber 4,1901. 

Its  object w as to secure an accounting against 
John H. M cCracken and Selena, his wife, in re-
spect o f a num ber o f lots o f land in Newark, to 
which they had acquired the legal title and which, 
or the p roceed s.o f which, w ere claimed to be the 
p roperty  o f com plainant. W hile the suit was pro- 

gQ gressin g Mr. M cCracken w as adjudged bankrupt. 
A fte r  the adjudication, and a fter the evidence 
had been taken, he came in and pleaded his bank-
ru p tcy  and the p lea w as allowed (60 A tl. Rep., 
332). Thereupon, com plainant filed an amended 
and supplem ental bill in which he charges that 
Selena, the w ife  o f John H. M cCracken holds lots 
designated as Nos. 102 and 10 21/2  Pennington 
street, and 305, 307 and 309 F e r r y  street, Newark, 
in tru st fo r  him, and that she is accountable to 

4 0  him fo r the proceeds o f 220, 2201/2, 224 and 246 
Peshine avenue, N ew ark, these last named lots 

„having been exchanged fo r  other property taken 

in h er name.
The answ er denies the trust.
The evidence is confused on both sides. r> 

M cC racken ’s evidence is often contradictory m 
the m ost im portant particulars and neither Mrs.
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M c C r a c k e n o r M r. W h i t e h e a d w e r e c all e d t o c o r -

r o b o r at e hi m. T h e e vi d e n c e r el a t e s t o a n u m b e r 

of ot h e r l o t s b e si d e s t h o s e a b o v e m e n ti o n e d a n d 

it c o v e r s a c o n si d e r a bl e p e ri o d o f ti m e.  I s h all 

n ot att e m pt t o d o m o r e t h a n r e f e r t o t h o s e t r a n s -

a cti o n s w hi c h r el a t e t o t h e p i t h o f t h e m a t t e r n o w 

b ef o r e m e.

T h e r el a ti o n s o f t h e p a r ti e s t o e a c h o t h e r m u s t 

fi r st b e a d v e r t e d t o. B e e v e s w a s a b uil d e r. H e 

s e e m s t o h a v e h a d a f o n d n e s s f o r s p e c ul a ti n g i n 

r e al e st at e. H e w o ul d b u y l o t s a n d b uil d s m all 

h o u s e s u p o n t h e m.  J o h n H. M c C r a c k e n w a s a 

l a w y e r. H e w o ul d s e a r c h t h e ti tl e t o t h e s e l o t s, 

e n d o r s e c o m m e r ci al p a p e r f o r B e e v e s, w hi c h 

p a p e r w o ul d b e di s c o u n t e d a n d t h e p r o c e e d s u s e d 

i n t h e b uil di n g o p e r a ti o n s.  A f t e r t h e b u il di n g s 

w e r e e r e ct e d M c C r a c k e n w o ul d a s si s t B e e v e i n 

o bt ai ni n g m o r t g a g e s u p o n t h e p r o p e r t y b u il t 

u p o n, a n d t h e m o n e y r ai s e d b y m o r t g a g e w o ul d 

b e u s e d t o p a y o ff t h e n o t e s.  O c c a si o n all y, 

R e e v e s w o ul d, i n t u r n, e n d o r s e f o r M c C r a c k e n’ s 

a c c o m m o d ati o n.  M c C r a c k e n’ s w i f e w a s o n e o f 

t w o b e n efi ci a ri e s o f t h e e s t a t e o f h e r f a t h e r, 

C h a rl e s D o w d e n w hi c h e s t a t e o w n e d c o n si d e r -

a bl e r e alt y.  I t s l e g al b u si n e s s w a s a t t e n d e d t o 

b y M c C r a c k e n a n d n e c e s s a r y r e p a i r s t o t h e r e a l t y 

w e r e d o n e b y B e e v e s. M c C r a c k e n h a d, m o r e o v e r, 

o n p r e vi o u s o c c a si o n s, a t t e n d e d t o s o m e o t h e r 

l e g al m a tt e r s f o r B e e v e s, alt h o u g h h e w a s n o t 

R e e v e s’ s ol e l e g al a d vi s e r.

S u c h w e r e t h e r el a ti o n s o f t h e p a r ti e s o n J a n -

u a r y 3, 1 8 9 6. P ri o r t h e r e t o a s u i t h a d b e e n c o m -

m e n c e d a g ai n s t B e e v e s b y t h e Ei x p o r t L u m b e r C o. 

L  w a s d ef e n d e d b y M r. B r a d n e r b u t a r eli c t a  

b ei n g gi v e n,  j u d g m e n t w a s  i n e vi t a b l e  a n d 

w a s, i n f a ct, e n t e r e d o n J a n u a r y 4t h.  O n J a n -

u a r y 3 r d, R e e v e s m a d e a d e e d t o M c C r a c k e n o f 

o n r di sti n ct p a r c el s o f l a n d, a m o n g t h e s e t h e 

■ t o n a v e n u e p r o p e r t y o n w hi c h h e li v e d.

1 0

2 0

3 0

4 0
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1 0  R eeves says the conveyance w as made on Mc-
C rack en ’s recom mendation to enable him (Mc-
Cracken) to dispose o f the p ro p erty  and pay the 
judgm ent. M cCracken says it  w as made to secure 
him  on his endorsements. I  am inclined to think 
the la tte r  w as the p rim ary object. I t  is conceded 
that the conveyance w as not intended to be ab-
solute. A s  soon as the Lum ber Company had 
recovered judgm ent, it  filed a  bill to set aside this 
conveyance as fraudulent. T his led to negotia- 

2 0  tion w ith the result that on A p ril 13, 1896, the 
E x p o rt Lum ber Com pany received the amount 
due to it and assigned to John H . McCracken its 
own judgm ent fo r  $2,175 and costs and also an-
other judgm ent recovered by one M ary  McDermit 
o f which it had taken an assignment.

A s  the status o f M cCracken in relation to this 
judgm ent is a m atter of much importance, it is 
necessary carefu lly  to consider it. The bill al-
leges that com plainant caused to be placed in Mc- 

gQ C rack en ’s hands sufficient money to pay these 
judgm ents; and that instead o f payin g them Mc-
Cracken purchased them and took an assignment 
o f them in his own name, and caused the sheriff to 
sell the com plainant ’s N ew ark properties there-
under. T he answ er o f M rs. M cCracken merely 
avers that she believes it to be true that John H. 
M cCracken purchased said judgm ents and pro-
cured assignm ents thereof to him  and that such 
properties w ere purchased under and by virtue 
o f the executions issuing thereunder. The ma-
teria l p art o f the allegations o f the bill is that 
the m oney by which the purchase w as made was 
cam plainant’s money. T he defendant does not 
specifically deny this and the w ell settled rule of 
equity p leading is that w hat is not denied is ad-
m itted. Sanborn v. A d air, 2 Stew., 338; Morris 
v. K ettle , 11  Dick., 826-828.

T he evidence on this head is as fo llow s: It is
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a d m itte d  that the money used to p ay  fo r  the as- 1 0  

s ig n m e n t of the judgments, w as obtained b y  the 
d is c o u n t of a  note. R eeves says, and M cCracken 
does n o t  deny his statement, that a fte r  the ju d g-
m e n t had been entered he and M cCracken to-
g e th e r w e n t  to Mr. K anouse, the cashier o f the 
M e rc h a n ts  Bank, where, as I  understand, both Mc-
C racken  a n d  Reeves had their bank account, and 
asked h im  to discount a note. K anouse declined 
to do anything until he had seen Mr. R ipley. 
Reeves says he went to R ip le y ’s house and to use 20  

his o w n  w o rd s ,  “ negotiated w ith  him to discount 
th is  n o te  for Mr. M cCracken and he helped me. ’ ’
H e te s t if ie d  further “ Mr. M cCracken raised it 
w ith  m y  n o te s . ”  In answ er to the question “ Did 
you e n d o rs e  the n o te !”  he replied “ No, sir, he 
(M c C ra c k e n ) didn’t w ant me to, but of course he 
had a n  o b je c t  in th a t.”  N ow this somewhat con-
fused  te s t im o n y  certain ly  called fo r  a specific 
s ta te m e n t o n  M cCracken’s p a rt as to how the mon-
ey w as p r o c u r e d -  He lim its him self in his evidence 3 Q 
to th e  v a g u e  assertion that he paid the fu ll amount 
o f th e  ju d g m e n t  to M essrs. Colie & Sw ayze, w ith-
out te l l in g  u s  how or by  w hat means he obtained 
the m o n e y . The question is not whose hand paid 
ou t th e  m o n e y , but fo r  whose benefit or accommo-
d a tio n  th e  loan was made.

There is another pertinent fact. One o f the 
properties admittedly taken in the first instance 
y McCracken as security fo r  his endorsements 

was the homestead p roperty  on Clinton avenue. Af) 
this was sold on M ay 20, 1897, fo r  $11,250. Me- U 

racken’s answer to the fourth  in terrogatory  in 
t e original bill is that from  this sum w as de-

li0̂  mortgages, taxes and liens to the amount 
Jf $6,869.35, leaving a. net balance in his (Me- 
bracken’s) hands o f $4,380.65. This he adm its he 

1 not pay to Reeves. R eeves says that Mc- 
bracken told him that the note w ith whose pro-
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10 ceeds the Lum ber C om pany’s judgm ent was pur-
chased w as paid out o f the proceeds o f this sale. 
M cCracken does not controvert this statement 
and I  do not think that any one reading all the 
evidence can have any doubt about its  substantial 
accuracy.

T he conclusion seems inevitable that Mc-
C racken holding as he did a  position of trust and 
confidence tow ard R eeves— fo r  he was very far, 
indeed, from  being a m ere m ortgagee— got the 

20 money to bu y the judgm ents through R eeves’ ex-
ertions, fo r  the purpose o f preven ting a sale of 
R eeves ’ p ro p erty  to strangers, and that this note 
w as ultim ately paid w ith the proceeds of property 
that in equity belonged to Reeves.

I  shall now consider the use to which McCrack-
en put these judgm ents. H is conduct was am-
biguous. Indeed, it  would seem as i f  he had no 
clear appreciation o f ju st w hat his and Reeves’ 
respective rights or relations were. He says that 

3 Q a fte r  he sold under the judgm ents, he regarded 
what he and his w ife  bought in as his own prop-
erty, but his actions do not bear him out in this 
statem ent fo r  he allowed R eeves to collect the 
rents and p a y  the interest and taxes. Reeves 
owed him  scarcely anything. H e did, indeed, 
have a bill against him, la rg e ly  fo r  legal ser-
vices, amounting, up  to Jan u ary  13, 1896 to $732, 
but R eeves had counterclaim s against him and 
against the Dowden estate fo r  repairs. Mr. Me- 
C rack en ’s liab ility  on the notes discounted for 
R e e ve s ’ accommodation, as shown by the chattel 
m ortgage, w as $3,285 but even this contingent lia-
b ility  w as offset b y  R e e ve s ’ contingent liability 
fo r  M cCracken. N ow although R eeves’ property 
w as h eavily  encumbered, the equities w ere of con-
siderable value and it  is little  short of ridiculous 
to suppose that R eeves would h ave knowingly per-
m itted M cCracken, fo r  a m erely nominal const
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e ra t io n , to  buy it all in fo r  the sol© benefit o f Me- 10 
C ra c k e n  a n d  bis w ife. A ll  the bids at the two 
s h e r i f f ’s sa le s  were trifling in amount— little m ore 
th a n  e n o u g h  to p ay  the sh e riff ’s fees. I t  would 
seem f r o m  the evidence that M cCracken thought 
h im s e lf ,  so f a r  m aster o f the situation, that he 
co u ld  do  v e r y  much as he pleased, but I  cannot 
b e lie ve  t h a t  in  the spring and summer of 1896 
he h a d  c o n c e iv e d  and w as carry in g  out a plan to 
s t r ip  h is  c l ie n t  o f  everything.

I m a y  notice in this connection one other mat- 20  

te r . T h e  sh eriff’s deeds show a  third judgm ent 
o f th e  State B anking Com pany fo r a small 
am oun t. It  was, a fte r  some hesitation, adm itted 
by  McCracken that this judgm ent w as controlled 
by  J o h n  Whitehead, who w as likew ise acting fo r  
Reeves, It can, therefore, have no effect in the 
esae.

T h e  first thing that M cCracken did w ith these 
ju d g m e n ts  assigned to him on A p ril 13, 1896, w as 
im m e d ia te ly  to direct the sh eriff to sell the v e ry  30  

p ro p e r t ie s  that had been conveyed to him on Ja n -
u a ry  3 rd , no one o f which is now the subject o f 
c o n tro v e rs y . M cCracken bid them in, in h is own 
nam e, and his discharge in bankruptcy bars any 
p ro c e e d in g  against him in respect o f them. The 
to ta l amount of his bids w as $170.

The next thing that he did w as to direct a second 
sa e on June 2 , 1896, o f the rest o f R eeves ’ N ew-
ark property to sa tisfy  the residue o f the amount 
due on the judgments. The two lots on Penning- , A 

Str êt wer® bid in fo r  Selena M cCracken fo r  4 0  

.. \ V ™  equity in this p roperty  probably ex- 
ceded $2,000 for the Orange B an k m ortgage

f Z “ , j  ? ' a debt- sinee who%  or p artia lly  
justed by Beeves, would have been cut out b y

sa e 1 d  bad been m ade to a  stranger. A t  
M cCracken bid fo r  the Feshine ave- 

property $50; fo r  the F e r r y  street p ro p erty



52

1 0  $4 5 , and fo r  a third parcel, not in controversy, 
$30. The Pleshine avenue property  was, as I 
understand the evidence, then encumbered with 
m ortgages am ounting to $3600. The F e rry  street 
p ro p erty  w as m ortgaged fo r $2000. The equity 
in the latter was, according to B eeves, $3,000.

I  have been at some loss to understand why 
a fte r  the judgm ent creditors had been satified 
and the control o f the judgm ents secured, it was 
thought necessary to sell a t all. Beeves, so far 

2 0  as the evidence shows, w as not being pressed by 
his creditors. True, his real estate, as I  have 
said, w as h eavily  encumbered; taxes and assess-
ments w ere unpaid and, possibly, interest on some 
of the m o rtg a ges; but this w as all. I  can conceive 
o f but two reasons fo r  selling. One was the bet-
ter to secure M cCracken on his endorsements, 
and the other w as that it  m ay have been deemed 
advisable, by judgm ent sales, to get rid of certain 
liens like that o f the second m ortgage held by the 

3 Q O range Bank.
I f  the case rested here there would not be the 

least difficulty in decreeing an account. It is 
com plicated, however, by  w hat took place after-
w ards. E ach  o f the three properties which it is 
sought to follow  in this suit h as a distinct history 
and m ust be dealt w ith  separately.

(1 ) F irst, the Pennington street property. 
This, as I  h ave said, w as sold b y  the sheriff to 
M rs. M cCracken fo r  $45. I t  is h ard ly  necessary 
to say  that the conveyance to the w ife  is as open 
to criticism  as i f  it  had been made to the husband. 
T he consideration w as gro ssly  inadequate. The 
sale w as m ade under judgm ents, which, if  not 
paid, could only h ave been used by McCracken in 
the interest o f B eeve. M rs. M cCracken was 
represented at the sale b y  M r. John Whitehea 
who, at that time, w as also acting fo r  Beeves, 
m ay add that neither M rs. M cCracken nor Mr.
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Whitehead were called to testify  as to this or any 10 
other of the transactions.

I t  is  said, however, that M rs. M cC racken ’s title 
w as afterwards confirmed by a  quitclaim  deed 
f ro m  Mr. and Mrs. Reeves. This deed is p ro-
duced. I t  is dated A u gu st 10, 1808, and acknowl-
edged seven days thereafter. I t  has never been 
reco rded . Mr. M cCracken gives this explanation 
o f h o w  the deed came to be made. “ Mr. R eeves 
seemed to  have a good opinion o f the Belm ont 
avenue property (one o f the properties Me- 20 
C racken  had bought in on A p r il 14th) and said 
he c o u ld  get good equity out o f it  i f  he could con-
t r o l  i t  a n d  trade it  o f f ,  and I  told him that I  would 
deed i t  to  h im ,  and m y w ife  had a dow er interest 
in  th a t , a n d  his w ife  had a dower interest in the 
p lace on Pennington street where m y w ife  had 
b o u g h t a t  sheriff’s sale, and so I  agreed to g ive  
h im  a deed of m yself and w ife, fo r the Belm ont 
A ve n u e  property and he would release the dow er 
on th e  Pennington street p roperty  which m y w ife  on 
h e ld .”  * /  . ^  ' •

A c c o rd in g  to Mr. M cC racken ’s idea then, the 
P e n n in g to n  street property belonged absolutely 
to  h is  w ife ,  s u b je c t  o n ly  to M rs. Reeves ’ inchoate 
l ig h t  o f  dower, which, o f course, the sale under 
e xe cu tio n  a g a in s t  Reeves had not tran sferred ; 
and th e  B e lm o n t  avenue p roperty  also belonged 
a b s o lu te ly  to  Mr. McCracken, fo r  as he says, his 
w ife  h a d  a dower interest in it. A s  he states it,

e conveyance was not intended to tra n sfer 
Reeves ’ interest as equitable owner to M cCrack- 4 0  

en as holder of the legal title, but to offset dower 
rights. Now in point o f fact, M rs. M cCracken had 
no dower right to convey. She had no beneficial 

whatever in the Belm ont avenue property.
_ cCracken’s version o f the a ffa ir  is correct,

e quitclaim deed was given without valuable

^ h im se lf011 Under a m isaPPre,liensi°n, created



54

1 0  On the other hand, Reeves, his w ife  and his son 
all tes tify  that the deed w as m ade w ith a view to 
a contem plated loan on that p articu lar piece of 
property, fo r the benefit o f Reeves. This appears 
to be the more probable reason fo r  m aking it, not 
only by reason o f the fa ct that the deeds were 
not contem poraneous, but also b y  reason of the 
fa ct that the quitclaim  w as never recorded and 
that only two days a fte r  the deed was ackowl- 
edged M cCracken w rote C harles R eeves that the 

2 0  “ Pennington S treet loan w as denied.”
I f  M cCracken is to be believed, the deed whs 

made on a consideration which did not, in fact, 
e x is t ; i f  R eeves is, it  w as m ade fo r a purpose 
which failed. In  either case the; legal and equit-
able rights o f the p arties underwent no change.

(2) The F e r ry  street property. This, as I have 
said, w as bought in fo r  $45 b y  Mr. McCracken 
at a  sh e riff ’s foreclosure sale which took place 
on June 2, 1896. The land w as subject to a mort- 

3 0  8'age o f $2,000 held b y  the F irem en ’s Insurance 
Com pany. T he com pany commenced its fore-
closure w hile Mr. M cCracken was in Europe. He 
says that he went abroad on J u ly  10th and re-
turned Septem ber 1st, 1897. The suit does not 
seem to have been pressed v e ry  much fo r the sale 
did not take place until A u g u st 22, 1898. There 
w as decreed to be due $2197.33 w ith costs ($154.- 
28). I t  w as bid in fo r  M rs. M cCracken by Mr. 
M cCracken fo r  $2600. H e §ays that his wife paid 

_ fo r  the p roperty  w ith her own money. When, 
however, he w as cross-exam ined as to the details 
o f the transaction, the follow ing facts appeared: 
R eeves, on Jan u ary  27, 1897, authorized Mc-
Cracken to collect the rents which amounted to 
$20 a month. Out o f them M cCracken paid the 
interest on the Insurance C om pany’s mortgage. 
A fte r  a w hile he sent the com pany a check for in-
terest but they refused to take it, because he had
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n o t p a id  the taxes and assessm ents am ounting to 
betw een $400  and $ 5 0 0 . H e w as secretary  o f the 
N ew  J e rs e y  B uilding and Loan A ssociation  and 
a t th e  t im e  o f  the foreclosure sale, he obtained 
f ro m  th a t  company, fo r  M rs. M cCracken, on the 
s e c u r ity  o f  t h is  very  p roperty  a loan o f $ 2 8 0 0 . 

W ith  th e  m o n e y  thus obtained he paid the price 
b id  a n d  a f t e r  satisfy in g  the decree had enough 
le f t  to  p a y  o f f  all the taxes. H e says that the loan 
o f th e  B u i ld in g  A ssociation w as fu rth er secured 
by  a p le d g e  o f  some o f that com pany’s stock held 
by M rs . M c C ra c k e n .

N o w  th is  is certainly a  singular transaction. 
M c C ra c k e n  stood in the position o f R eeves ’ tru s-
tee. A s  s u c h  he was bound to guard  his in ter-
ests. Instead o f doing so he, by  means o f a  
b u ild in g  lo a n  m o r tg a g e — w ithout the expenditure 
o f a s in g le  dollar o f h is own or o f his w ife ’s 
m oney— u n d e r  the cover o f a judicial sale, which 
i t  is  d if f ic u l t  to believe he could not have prevent-
ed, t r a n s fe r r e d  the title  from  him self to his w ife  
and n o w  c la im s  that she has thereby become abso-
lu te  o w n e r. I  do not think that under these cir-
cum stances Mrs. M cCracken became a bona fide  
p u rc h a s e r f o r  value w ithout notice.

(3) Peshine avenue property. P a rt  o f this had 
been c o n v e y e d  b y  com plainant to his son Charles 
on J a n u a ry  3, 1896 . The p art which com plainant 
re ta in e d  w a s  a  lot 3 6  feet by 1 05  feet. The whole 
t ra c t  w as  e n c u m b e re d  by m ortgages held b y  the 
B o w d e n  e s ta te , amounting to  $ 3 6 0 0  and that p art 
o i t  h e ld  by Charles Reeves w as furth er encum- 
ered  b y  a  subsequent building association m ort-

gage. T h e  property w as bid in by Mr. Mc- 
ra cke n  u n d e r  the Lum ber C om pany’s judgm ent 

B ^°°k ^ l e  in his own name. The
t  Ĵ ssoc â^ on m ortgage, orig in ally  in-
i en as a first lien, created a com plication, 

ro u g h t a b o u t, in p art at least, b y  M cCracken

10

20

3 0

4 0
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1 0  him self, fo r  he says he had in his hands sufficient 
money to procure a release o f the Charles Reeves 
p art from  the lien o f the Dowden mortgages, 
and to make the m ortgage o f the B uilding Loan 
Association, o f which he w as counsel, a first lien 
on that part. A t  R e e ve s ’ solicitation, he says, he 
parted w ith the money. To get him self out of 
the difficulty he foreclosed one of the Dowden 
m ortgages but in order not “ to stir things up,”  
as he expresses it, he did not make the Building 

2 q  Loan association a  p arty. A t  the foreclosure 
sale he again  bid in the p roperty  him self. He bid 
$2000 but paid  to the Dowden estate not only the 
amount bid, but also a p a rt or the whole of what 
rem ained due the estate. W h y  this foreclosure 
w as undertaken does not v e ry  clearly  appear.

P erhaps it was to clear the property of liens 
other than the building association ’s lien. How 
it altered M cC racken ’s status w ith respect to 
R eeves I  do not understand. I f  he was trustee 

gQ before the foreclosure, he rem ained trustee after. 
H e subsequently exchanged the property— both 
that belonging to Moses and that belonging to 
Charles R eeves— fo r other p roperty  taken in his 
w ife ’s name.

The transaction is com plicated and I  have 
m erely outlined it. O f course the complainant is 
only entitled to the net profit ( if  any) of so much 
o f the entire tract as belonged to him. With 
C h arles ’ p art this suit has no concern. I f  any 
profit at all can be traced into the property which 
M rs. M cCracken now holds she stands as to it, 
as a  volunteer— not as a bona fide  purchaser for 
value.

T he com plainant is entitled to a declaration 
that M rs. M cCracken holds the Pennington and 
P e r r y  street properties in tru st fo r  him and is 
accountable fo r  the rents and profits subject, how-
ever, to such p roper allowances as an accounting 
m ay show h er to be entitled to.
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Petition of Appeal.
10

New  Jersey  Co u r t  o f  E r r o r s  & A ppe a l s .

Between,
Moses E . Reeve s ,.

C omplainant-Re sp ondent,

and

Sel ena  A. Mc Cr a c k e n , et al.,
Defendants-Appellants.

On A p p eal from  
F in al Decree o f 
the C ourt o f 
Chancery.

P etition  of A p -
peal.

T h e  p e t i t io n  o f  Selena A . M cCracken, the ap-
p e lla n t i n  th e  above stated cause respectfu lly  
shows, th a t  your petitioner finds h erself aggrieved  
by a f in a l  d e c re e  made in the Court o f Chancery 
by h is  H o n o r ,  W illiam  J. M agie, Chancellor of 
N ew  J e rs e y , bearing date the fourteenth d ay o f 30 
J u ly , in  th e  year nineteen hundred and six, 
w h e re in  y o u r  petitioner and others w ere defend-
ants, a n d  the said respondent was complainant, 
in  th e  f o l lo w in g  respects, to-w it:

(1 ) T h a t  the said decree orders and adjudges 
th a t y o u r  petitioner holds the legal title  to certain 
lands  a n d  premises in the C ity  o f N ew ark, de-
scribed  in  the said decree, and known and desig-
na ted  as # 1 0 2  and # 1 0 2 -1 / 2  Pennington street, 
in  t r u s t  f o r  the use and benefit o f the said com- 4 0  

p la in a n t, a n d  his heirs and assigns, and that you r 
p e t i t io n e r  shall account fo r  and p ay  over to the 
sa id  c o m p la in a n t ,  the rents, issues and profits 

a t h a v e  issued out of said lands and prem ises 
3mce th e  title thereof was conveyed to yo u r peti- 
io n e r, less all monies necessarily paid out by 

j o u r  petitioner fo r the benefit o f said property.
“ ) That the said decree orders and adjudges
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1 0  that your petitioner holds the legal title  to certain 
lands and prem ises in the C ity  o f Newark, de-
scribed in the said decree, and known and desig-
nated as Nos. 305, 307 and 309 F e r ry  street, in 
trust, fo r  the use and benefit o f the said complain-
ant, his heirs and assigns, and that your peti-
tioner shall account fo r  and p ay  over to the said 
com plainant, the rents, issues and profits that 
have arisen out of said lands and premises, less 
all monies necessarily  paid out by your petitioner 

20  fo r  the benefit o f said property.
(3) T hat the said decree orders and adjudges 

that the said com plainant has a  lien on said prem-
ises described in the decree, and situated on Mit-
chell P lace, in  the Tow n o f E a st Orange, County 
of E ssex, and S tate  of N ew  Jersey, fo r  so much 
o f the proceeds o f the sale o f the said property 
on Pershine avenue in the C ity  o f Newark, men-
tioned and described in the bill o f complaint filed 
herein, which belonged to the said complainant,

3 0  as m ay appear upon an accounting to be taken 
fo r  that purpose, to h ave been used in the pur-
chase o f said p ro p erty  on M itchell Place, in East 
Orange, and that the said complainant is en-
titled to have the amount o f the lien ascertained, 
and when ascertained, the property aforesaid 
shall be sold under the order and direction of the 
said Court o f Chancery, fo r  the p ayin g and satis-
fy in g  o f said lien, i f  necessary so to do.

(4) T h at the said decree orders and adjudges 

4 q  that the m atters and things in the said decree
mentioned, be referred  to F ran cis Child, Elsquire, 

one o f the Special M asters o f the said Court of 

Chancery, to ascertain  the amount o f rents, issues 

and profits received by your petitioner out of the 

aforem entioned properties, situate on Pennington 

street and F e r r y  street respectively, in the City 
o f N ew ark, and also to ascertain  the amount to 

which you r petitioner is entitled for disburse-
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ments necessarily or p roperly  made fo r  the bene- 1 0  

fit of said properties respectively, and also to 
state the account separately  in reference to said 
Ferry street and Pennington street properties, 
and also to ascertain and fix the amount o f the 
complainant’s lien on the said p roperty  on 
Mitchell Place in E a st Orange, and to ascertain  
how much of the proceeds o f the sale o f the said 
property on Pershine avenue, in the C ity  o f N ew -
ark, was subsequently invested b y  John H. M c-
Cracken in the purchase o f the said p roperty  on 20 
Mitchell Place, in Eiast O range

(5) That the said decree orders and adjudges 
that the said complainant do recover from  you r 
petitioner his costs o f suit to be taxed, including 
transcript of testimony.

And your petitioner hum bly appeals from  the 
whole and every p art o f said final decree afore-
said, upon the ground that the sam e is erroneous, 
for that your said petitioner should not h ave been 
decreed to hold the said properties, situated on gQ 
Pennington street and F e r r y  street respectively, 
in the City of Newark, in trust, fo r  the use and 
benefit of the said complainant, his heirs and as-
signs, and the said com plainant should not have 
been decreed to have a lien upon the said prop-, 
ertv situated on M itchell'P lace, in Eiast Orange, 
for so much of the proceeds o f the sale o f the 
property on Pershine avenue, iu  the C ity  o f N ew -
ark, as should appear upon an accounting here-
after to have been used in the purchase o f the 
said property on M itchell P lace, in E a st Orange, 
an the said matters herein should not h ave been ' 
referred to Francis Child, E squire, one o f the 

pecial Masters of this Court, or to any other 
^pecial Master or M aster thereof, and the said 
COmP amairt should not have been decreed to re-
cover from your petitioner his costs o f suit to be 
taxed, including transcript o f testimony.
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10 Y o u r petitioner therefore p rays that the final 
decree o f the said Chancellor m ay in all things 
be reversed, set aside and fo r nothing holden, and 
that you r petitioner m ay h ave such relief in the 
prem ises as to this H onorable C ou rt shall seem 
meet.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between,
M oses  E. R e e v e s ,

Se l e n a  A . M c C r a c k e n , et al., 
Defendants.

Selena A . M cCracken, the above named de-
fendant, hereby appeals from  the whole and every 
p art o f the final decree entered in the above en-
titled  cause on the fourteenth d a y  of July, Nine- 

40 teen hundred and six, to the C ourt o f Errors and 
A ppeals in the last resort in all causes.

M c C a r t e r  & E n g l i s h ,
Solicitors o f - Defendant.
R obert H. McCarter, 

O f Counsel.

I  conceive there is good cause fo r  appeal m 
the above stated cause.

M c C a r t e r  & E n g l i s h ,
Solicitors fo r  and o f counsel with

defendant, Selena A . McCracken.

20
R obert H . McCarter, 

O f counsel w ith defendant.

Notice of Appeal.

30
and

Com plainant, On Bill, etc
Notice of 
Appeal.

R O B E R T  H. M cC A R TE K .
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Testimony.

IN C H A N C E R Y  O F  N E W  J E R S E Y .

Between
Mo ses E. R e e v e s ,

Com plainant,
and

Jo h n  H. M c C r a c k e n , e t a ls .,
Defendants.

Before: H o n . F r e d e r i c k  W . S t e v e n s , V . C.

Examination of witnesses, etc., a t the Chan-
cery Chambers, Newark, N. J., on T hursday, Oc-
tober 30,1902.

For complainant appears F ran k  E . Bradner.
For defendants appears Robert H. M cC arter.

Mr. M cCarter: B efo re  w e proceed I  would like 
to state that one of the defendants whom I  repre-
sent, Mrs. Christina Hochheim er, who is alleged 
to have bought one o f these pieces o f p ro p erty  
with notice, and who denies that allegation and 
says she is a purchaser w ithout notice, is unable 
today to be here, as she is undergoing an opera-
tion. I desire to reserve the righ t to represent 
her particular case on w hatever d ay she w ill be 
able to come here. I  do not think, however, that
it will interfere with the p rogress o f the cJse at 
all.

MOSES B. R EE IVES, com plainant, sw orn in 
his own behalf:

Direct-examination by Mr. B rad n er:
Q- Where do you live  now, M r. Reeves? A . I  

hve in Arlington.
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1 0  Q. H ow  long h ave you lived  th ere! A . About, 
a little  over fo u r years.

Q. B efo re  that tim e where did you liv e ! A. I 
lived  on Clinton avenue.

Q. In  N ew ark ! A . Y es, sir. I  lived  there ten 
years.

Q. H ow  long had you lived  in N ew ark! A. 
W hy, fifty  or six ty  y e a r s ; ever since I  w as a boy.

Q. H ow  old are you now ! A . Seventy-five 
years on the nineteenth day o f A u gu st last.

2 0  Q- D id y °u  know M r. M cC racken! A . Yes, sir.
Q. H ow  long have you known h im ! A . Thirty- 

five years.
Q. H ave you had any business dealings with 

him  during that tim e! A . Y es, sir.
Q. W h a t! A . W ell, fo r  more than twenty-five 

years he w as m y counsel.
Q. D id  you have any law suits in which he 

appeared fo r  y o u ! A . Y es, sir. About twenty- 
five years ago I  w ent through bankruptcy, and 

2 Q Mr. M cCracken p ut me through bankruptcy, had 
suits all the w ay  down.

Q. D id you in the first p art o f January, 1896, 
convey any properties to M r. M cCracken! A. 
Y es, sir.

M r. B rad n er: I  ask the other side to 
produce that conveyance.

Q. WThy did you m ake a conveyance to him at 
that tim e!

Objected to.
The* C o u r t: W h at are the conveyances? 

Y o u  w ill have to produce the conveyances 
in order that the C ou rt m ay rule intelli-
gently  on the question.

Mr. M cC arter: The second of January, 
1 $9 5 , that seems to be the deed.

M r. B ra d n er: I  o ffer in evidence the 
deed o f conveyance made by Moses E. 
Beeves and M ary  T . B eeves, his wife, to
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John H. M cCracken, dated J an u ary  2, 
1896, acknowledged Ja n u ary  3, 1896, and 
recorded Jan u ary 3, 1896, in  book 029 of 
deeds, on p age 279. I t  purports to convey 
the property set out in  the bill. I  think 
there were five tracts in it— four tracts  of 
land set out in the bill. The consideration 
mentioned in the deed is thirty-five hundred 
dollars.

Q. You made that deed and gave  it  to Mr. M c-
Cracken, did you not? A . Y es, sir.

Q. And what did you receive from  him— any-
thing? A. No, sir.

Q. State the circum stances under which you 
made that deed o f conveyance to Mr. M cCracken?

Objected to as incompetent.
The C ourt: On w hat grounds do you 

object?
Mr. M cC arter: W hy, I  do not under- 

 ̂ stand that it is sought to set aside the deed 
because there w as no consideration; and it 
occurs to me that the sole ground, even tak-
ing the com plainant’s story  as true, as a l-
leged in the bill, that the conveyance was 
made, being, on their own story, a scheme 
between the com plainant and the defend-
ant to avoid the just" paym ent o f the com-
plainant’s debts, it  w o n ’t lie  in  his mouth 
to now undertake to upset the position he 
has put the defendant in ; that it  w ould be 
against public policy  to perm it it. O f 
course we deny that that is the situation ; 
but we do not think that, on his own story, 
the complainant can now undertake to e x -
ploit that scheme by p arol evidence.

The Court: Y o u  don’t  demur to the bill?
Mr. M cCarter: No, sir.
The Court: I f  the fa ct be as they allege 

it in their bill, and i f  the fa ct be, further,
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1 0  that this w as a  conveyance in frau d of cred-
itors, w hy then the legal conclusion will fol-
low, that he cannot get this property back. 
B u t as I  understand it, both sides admit 
that the real consideration w as not the con-
sideration expressed in the deed, and I 
understand the object o f the inquiry to be 
to find out w hat the consideration was. I 
w ill admit the evidence.

B y  M r. B ra d n e r : Q. Go on M r. Reeves, I 
2 0  w ant you to state w hy you m ade that deed to Mr. 

M cCracken and w h at you got fo r  it? A . Yes, sir.
Q. Ju st tell all about it. A . Y es, sir. Well, 

the E xp o rt Lum ber Com pany, in New York, had 
a claim  against me o f about twenty-one hundred 
dollars and they sued m e ; I  thought I  had a de-
fense, and I  em ployed M r. B rad n er in the case. 
T h ey w ere about to get judgm ent against me, 
and M r. B rad n er notified me that—

Objected to.
30 W itn e ss : — I  m ust do something, so I  consulted 

M r. M cCracken, as he w as m y counsel so long, 
and he recommended me to tra n sfer  the property 
to him. Mr. B rad n er told me to make an assign-
ment fo r  the benefit o f m y creditors.

Mr. M cC arter (In te rru p tin g ): I do not 
think that is proper.

W itn e s s : E o r  the benefit o f m y creditors. Mr. 
M cCracken told me he w ould help me to dispose 
o f the p ro p erty  or sell it, or try  to, so that I 
could p ay  the judgm ent that w as then against me, 
so that I  could get out in that w a y; so then I 
transferred  the p roperty  on his recommendation, 
his pledges and prom ises.

Q. W ell, did he give you any paper? A. No, 
but he prom ised to, and when w e went to go over 
before Mr. W hitehead, he acknowledged the pa-
pers o f his own accord. “ M r. M cCracken must 
g ive  you a little  w ritin g  b ack ,”  that is what Mr. 
W hitehead said.
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Q. Was Mr. M cCracken there? A . C erta in ly  
he was there and prom ised to do it, but he said 
it would interfere; he m ight be brought up on 
supplementary proceedings and he w ould not do 
it.

Q. Has he ever given you anything at all—  A . 
(Interrupting) No, sir.

Q. — to show any o f you r rights in this prop-
erty? A. No, sir, or any other p roperty  he ever 
handled.

Q. When you made that deed, w hat properties 
did you convey to him? A . W ell, the hom estead 
where I  lived.

Q, (Interrupting) W here w as that? A . T hat 
is in Clinton avenue— P e rry  street, Pennington 
street and I  think B oyd  street. I  w ouldn ’t  be 
positive about all of these properties.

Q. Bid it include your home on Clinton avenue ? 
A. Yes, sir.

Q. Was the Clinton avenue p ro p erty  subse-
quently sold? A . Y es, sir.

Q. To whom? A . Mr. Scheuer, in the state 
bank, for half what it was worth.

Q. How much was given fo r  it? A . W ell, Mr. 
McCracken—

Mr. M cCarter ( in te rru p tin g ): I f  you 
know.

W itness: How do I  know? W hy, because I  w as 
present at that time.

Q. Who told you? A . W hy, I  helped to m ake 
the bargain; I  made the bargain  on conditions 
I would have so much m oney out o f it, but Mr. 
McCracken and Mr. W hitehead done it  their own 
way and kept the proceeds.

Q. How much was given fo r  that p roperty?
Mr. M cC arter: H ow  do you know it?

Witness: Because I  went to Mr. Scheuer, and 
1 know all about it.

The Court: Then you w ill h ave to call
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10 Mr. Scheuer. T his is rath er a matter of
accounting anyhow. The only question 
now, so fa r  as this conveyance is concerned, 
is on w hat term s it w as made. I f  it was 
m ade so as to indicate a  trust, then the 
C ourt w ill so declare, and the consequence 
w ill follow  that there m ust be an account-
ing.

Q. W h at w as the value o f your home at that 
time? A . I t  w as sold fo r  eleven thousand dol- 

20  lars.
Mr. M cC arter: T h a t ’s not right.
The C ou rt: No, that w o n ’t do.

Q. W h at w as the valu e o f it? A . The value 
w as then at least tw enty thousand dollars.

Q. W h at m ortgage w as there on it? A. There 
w as a six thousand dollar m ortgage.

Q. W h at w as the valu e o f the other properties 
that you transferred ? Do you know yourself? 
A . Y es, sir.

30 Q- W ell, w hat w as the valu e o f the property on 
A s to r  street? A . W h y, at the v e ry  lowest esti-
m ate they w ere w orth three thousand dollars 
apiece— at the v e ry  low est estim ate; but they were 
put at fo u r thousand at that time.

Q. H ow  m any houses w ere on the A stor street 
property, i f  you know? A . Tw o houses.

Q. H ow  much m ortgage on the two? A. Fif-
teen hundred dollars each.

Q. W hen you say three thousand dollars, do 
you mean the equity or the whole value? A. The 
whole valu e ought to be w orth fo u r thousand dol-
la rs ; but p ut it  a t som ething less.

Q. Do you mean fo u r thousand dollars for the 
two? A . No, I  mean fo u r thousand dollars apiece.

Q. W h at w as the valu e o f the property on Boyd 
street? A . T he fire insurance company valued 

it at tw elve thousand d ollars; yes, a  little above 

that.
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Q. What was the m ortgage on it? A . A  loan of 
five thousand dollars, but i t ’s w orth  ten thousand 
dollars at any time.

Q. What was the m ortgage on it? A . F iv e  
thousand dollars.

Q. Who held the m ortgage? A . T he H ow ard 
Savings Institution.

Q. W hat was the value o f the p roperty  on B e l-
mont avenue? A . W ell, about six thousand dol-
lars.

Q. What mortgage w as on that? A . W hy, fo u r 
thousand dollars.

Q. Who held that? A . H ow ard Savin gs In sti-
tution.

Q. How much did you  owe Mr. M cCracken at 
the time you made this tran sfer?  A . N ot a cent. 
But he owed me eight hundred dollars he bor-
rowed.

Mr. B ra d n e r: I  o ffer in evidence a m ort-
gage dated Jan u ary 2,1896, m ade b y  Moses 
E. Beeves to John H. M cCracken, acknow l-
edged January 3, 1896, and recorded Ja n -
uary 3, 1896. I t  purports to be given to 
secure thirty-two hundred and eighty-five 
dollars, it  says here, but I  think there has 
been an alteration made in it, “ according 
to the tenor and effect o f five separate 
promissory notes,”  etc.

Q. You gave this chattel m ortgage also, did you 
not? A. Yes, sir.

The last paper referred  to is m arked 
“ P-2. ”

Q. That covered your household furniture, w ag-
ons and horses? A . Y es, sir.

Q. When did you g ive  that? A . W ell, I  done
at by Mr. M cCracken’s recommendation, fo r  m y 

benefit, not for his.

. r̂ le moi*tgage refers to a num ber o f prom-
issory notes made by Mr. R eeves and son. Do
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10 you know anything about that? A . W ell, I  know 
the son had nothing to do w ith  these transactions, 
but M oses R. Reeves, some o f them.

Q. W h at w ere those notes? A . W ell, thefr 
w ere notes that w ere given  when M r. McCracken 
borrow ed the eight hundred dollars. H e had got 
a  note discounted in the bank and o f course we 
had not m oney enough to p ay  the bank, and Mc-
C racken borrow ed it on m y note. W e had to give 
a note to the M erchants Bank, w here Mr. Mc-

20 C rack en ’s account was.
Q. Do you mean th a t ’s the w ay  those notes 

started? A . N o ; there m ay h ave been some notes 
before.

Q. W h at kind o f business did you do with Mr. 
M cCracken b y  notes, gettin g money out of the 
bank?

W itn ess: Do you w ant me to tell the whole of 

it?
Mr. B rad n er: W e w ant to know w hat it  was. 

q q  A . S everal years ago Mr. M cCracken— we made 
an arrangem ent w ith  the M erchants Bank to bor-
row  three thousand dollars, and Mr. McCracken 
would put his nam e on it, and it  worked very 
nicely fo r  me to build houses, and X thought Mc-
C racken w as helping me terrib ly. Once again 
we borrow ed three thousand dollars the same way, 
and the notes w as paid. A nd another time we 
borrow ed three thousand dollars in  the same way 
to build the house on B o yd  street, but hard time« 

0 began to come and M cCracken asked me i f  I  would 
loan him  eight hundred dollars, and I  couldn t 
refu se bim when he had been so kind, as I  thought 
to endorse those notes, so I  loaned him the cig 
hundred dollars, and I  had t<? have a lawsuit with 
him  to get it, and h av en ’t got it  yet.

Q. W h at has become o f those different notes. 
A . W h y, w e had to m ake one note for the de-
ficiency that w e d id n ’t h ave enough out of t is
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three thousand dollar note; and then there w as 
some other things besides this. M r. M cCracken 
was sometimes in the habit o f gettin g  notes dis-
counted for me, and I  thought he w as m y best 
friend, but I found it  out on one occasion.

Q. (Interrupting) I  w ant to ask y o u ; when you 
made this chattel m ortgage and conveyed your 
home to Mr. M cCracken w ere these notes out-
standing then? A . Y es, sir.

Q. How many of them? A . I  cannot say  posi-
tively now, but there m ust have been somewheres 
in the neighborhood of fo u r thousand dollars, I  
think, but I w ouldn’t be positive.

Q. Have you had any money on them ?
W itness: Had the money ?
Mr. Bradner: Did you get the money fo r  those 

notes ?
The Court: A s I  understand they w ere dis-

counted by the bank, w eren ’t  they?
Witness: Yes, sir, that w as the fact.
By the Court: Q. A nd you got all but eight 

hundred dollars?
Mr. M cC a rter: H e got the whole thing, 

and then, he claims, Mr. M cCracken bor-
rowed eight hundred dollars.

The Court: The claim  is that out o f the 
moneys paid by the bank on these notes he 
took eight hundred dollars.

Witness: I  mean that M r. M cCracken borrowed 
eight hundred dollars, and therefore we owed the 
bank all the three thousand dollars note; some-
thing that way.

By the Court: Q. H ow  did M cCracken borrow 
the money? Did you hand it to him? A . H e 
had a check and he took it out and he prom ised 
to give me a check showing the transaction, but 
he would never do it, but m ade a bogus check, but 
it didn’t work when in court, so I  got judgm ent 
against him.
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10 B y  Mr. B ra d n e r: Q. A t  the tim e you made this 
deed was anything said about these notes? A. 
T here w as a regu lar settlem ent by the—

The Court (In te rru p tin g ): One moment 
Y o u  say “ this deed.”  W h at deed do you 
re fe r  to?

Mr. B rad n er: I  mean the deed convey-
ing your homestead to him.

A . W hy, before we m ade that deed, Mr. Mc-
Cracken owed us somewhere® in the neighborhood 

20 o f three or fo u r hundred dollars, and he got my 
son in m y presence to receipt this bill that we 
had rendered and make a separate charge with 
the prom ise that he would p ay  them hereafter; 
then there w as a sort o f settlem ent there at that 
tim e when w e gave  the chattel m ortgage and the 
deeds and the due bill, that perhaps w ill be shown. 
T h ey w ere all given at one time, as Mr. McCrack-
en recommended.

Q. W h ere did this transaction take place? A. 
gQ In  M r. M cC racken ’s office.

Q. T hat w as the date the deed w as given or be-
fore? A . I t  w as all g iven  him at the same time.

Q. W ho w as there at that tim e? A . My wife, 
m y son, and a young man that w as then clerk for 
Mr. M cCracken, that has since died; I  don’t know 
his name.

Q. W h at bills do you refer to that your son re-
ceipted? A . B ills  o f Mr. M cC racken’s bills of 
the Dowden estate. W e  w ere doing quite some 
w ork fo r  Mr. M cCracken then.

Q. W ho do you mean b y  “ w e ? ”  A. My son 
and I.

Q. W h at w as your business then? A . W e were 
carpenters in business together.

Q. A nd you had some bills against McCracken? 

A . Y es, sir.
Q. A n d  yo u r son—  A . (Interrupting) Receipt-

ed the bills.
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Q. Why was that done? A. So if Mr. Mc-
Cracken was brought up on supplementary pro-
ceedings he could have a voucher to show.

Objected to.
Q. Were you paid anything for the receipted 

bills? A. Not a cent.
Q. Were you credited anything? A. No, but 

we sued the Dowden estate since and got it.
Q. What was paid about these notes at that 

time when they were in the bank? A. I  don’t 
recollect anything that was said, not a word, but 
I renewed them notes from time to time myself 
and paid the interest.

Q. Have the notes since been paid off in a set-
tlement? A. Yes, sir.

Q. What was said about securing Mr. Mc-
Cracken, or anything of that kind?

Witness: About securing Mr. McCracken?
Mr. Bradner: Yes.
A. There was nothing said that I  know of about 

securing Mr. McCracken.
Q. I am talking about this time when you were 

all together in his office; I  want you to tell every-
thing that was said. Didn’t the subject of these 
notes come up, and wasn’t there something said 
about securing Mr. McCracken so he wouldn’t 
lose anything? A. Well, yes, there was one con-
sideration that Mr. McCracken said if I  had not 
done it it would have almost ruined him.

Q. When did he say that? A. Why, he said 
that afterwards.

Q. He said that afterwards ? A. Yes, sir.
Q. I want to cell your attention to the time you 

made the deed. Was there anything said about 
securing him for the notes that were not? A. 
No, sir.

Q. Nothing at that time? A. No, nothing at 
that time.

Q- I mean securing him for the endorsements?

10

20

30

40



72

10 A . I  attended to these notes; I  collected the rent 
o f the houses and reduced the notes when I  could, 
and when I  could n ’t I  paid the interest.

Q, I  think that Mr. W hitehead took the ac-
knowledgm ent o f that deed on the chattel mort-
gage? A . Y es, sir.

Q. D id you go to his office at that time? A-. 
Y es, sir.

Q. W here w as h is office? A . W hy, in this 
building.

20 Q- W here w as M cC racken ’s office at that time! 
A . I t  w as down in the Globe building.

Q. A nd did you and your w ife  go to his office 
w ith Mr. M cCracken? A . Y es, sir.

Q. T hat w as the next d ay  a fter  the deed was 
signed? A . No, sir, the same day.

Q. T hat w as the next day a fte r  the deed was 
signed? A . No, sir, the same day.

Q. D id you sign any other pap er at that time! 
A. Y es, I  gave  him a  due bill, according to his 
direction.

M r. B ra d n e r: I  call fo r  the due bill.
Mr. M cC a rte r: I  think you are mistaken 

about having given me notice to produce.
M r. B r a d n e r: H ere is your own acknowl-

edgment o f the notice.
Mr. M cC arter: I  see you are right. I 

d on ’t find it am ong m y papers.
Q. Do you remember signing any other paper 

at that tim e? A . I  gave  Mr. M cCracken a due 
4q  bill according to his direction.

Q. W h at did that due bill represent? A . Why, 
it  m eant to represent w hat I  owed him.

Q. Do you remember the amount o f that due 
bill ? A . I  do not exactly.

Q. D o you rem em ber w hether you said any-
thing about the notes that w ere in the bank? A.
I  couldn’t say. I  w as in the habit o f signing any-
thing that Mr. M cCracken told me to sign. There’s 
where I  m ade m y m istake.
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Q. Did you and Mr. M cCracken at that time 
have any account between you and ascertain  how 
much you owed him and how m uch he owed you 
at' that time ? Do you understand the question f 
A. Yes,

Q. On that day when you signed the deed, and 
when you signed the due bill, did you go over 
your different accounts—  A . (In terrupting) No, 
sir. V  ' A . >

Q. And find out how much he owed you, and 
you owed him? A. No, sir, we did not.

Q. You owned other properties besides those 
you conveyed to him at that time, d id n ’t you? A . 
Yes, sir.

Q. State generally w hat other p roperty  you did 
own then? A. There w as p ro p erty  that I  owned 
in Oliver street, that w as w orth at least $10,000 
and mortgage for $4,000; and I  w as taken sick 
and Mr. McCracken agreed to take care o f that.

Q. I didn’t ask you that. Ilu t w hat other p ro-
perties? A. D ifferent p roperties; that w as one 
of the properties that I  had, and one over in H ud-
son county, and several others w ith vacant lots.

Q. Who owned the properties on Peshine ave-
nue? A. My son held the title to p art o f it, and 
I held the title to one.

Q. When did you tra sfer any p art o f it  to him, 
if you did? A. W h y before the tran sfer was 
made or about the time that the tran sfer was 
made to Mr. McCracken.

Q. Was that done on anyone’s advice? A . Y es, 
Mr. McCracken advised that as there w ere com ing 
judgments against me and to come against m y 
son that he could handle the vacan t lots.

Q. How much was the p roperty  w orth that you 
transferred to your son? A . W ell, one had a 
mortgage on it, and I  can only kind o f guess at

Q- Don’t guess at i f  you cannot tell. Y o u  kept

10

20

30

40



74

10 some o f that Peshine avenue property yourself, 
, in your name? A . One house.

Q. H ow  much w as that house worth? A. I 
think it  w as w orth  $4,000.

Q. H ow  much m ortgage w as on it? A. Why 
there was either $1500 or $2,000.

Q, W ho held that m ortgage? A . The Dowden 
estate.

Q. W ho is Dowden? A . Mr. M cCracken’s re-
presentative.

20 B y  the C ou rt: Q. Charles or George Dowdell! 
A . C h arles Dowden.

F U R T H E R  D I R E C T :
Q. G eorge Dowden is one o f the executors? 

A . Y es, sir.
Q. Is he any relation to Mr. McCracken? A. 

Mr. M cC racken ’s w ife  is a  sister o f George Dow-
den.

Q. Did you own at that time- any property on 
30  Pennington street? A . Y es, sir.

Q. H ow  much w as that w orth? A . Well, that 
w as w orth at least $5,000.

Q. W h at w as the m ortgage on it? A . $2500.
Q. D id you own any p roperty  on F e rry  street? 

A . Quite valuable, yes, sir.
Q. "What was that w orth? A . W ell, it  was very 

righ tly  w orth $5,000.
Q. W h at m ortgage? A . $2,000.
Q. W ho held it? A . F irem en ’s Insurance Com- 

4q  p an y; M r. M cCracken allowed that to be fore-
closed.

Q. I  d id n ’t  ask you that, sir? A . And bought 
it in fo r  his w ife.

Q. Now, how much was this claim  of the Ex-
port Lum ber Com pany? * A . A bout $2100 as near 
as I  can recollect.

Mr. M cC a rte r : I  think that the judgment 
would be the best evidence o f that.



1 0Q. W a s n’t t h e r e s o m e o t h e r cl ai m a g ai n s t y o u 

g r o wi n g o ut o f t h e s a m e t r a n s a c ti o n ?  A . Y e s, 

si r.

Q. H o w di d y o u b e c o m e li a bl e ?

O bj e ct e d t o.

B y t h e C o u r t : W h a t d o y o u m e a n ?

M r. B r a d n e r : I d o n’t k n o w a s i t i s v e r y 

i m p o rt a n t, i t i s o nl y t o g e t hi s m i n d w o r k -

i n g i n t h a t di r e c ti o n a g ai n, h e i s e vi d e n tl y 

n o w t hi n ki n g a b o u t s o m e t hi n g el s e.

Q. W h a t w a s t hi s cl ai m f o r ?  A . I  b o u g h t o u t 2 0 

a mill a n d it g r e w o u t o f t h a t, a n d s a v e d a f e w 

h u n d r e d d oll a r s.

Q. Y o u a n d G e o r g e W . R e e v e s w e r e i n t e r e s t e d 
t o g et h e r ? A.. Y e s, si r.

Q. T h e r e w a s a cl ai m al s o f o r r e n t o f t hi s 

mill — M r s. M c D e r m o tt h a d a cl ai m ?  A . Y e s, si r.

Q* H o w m u c h di d t h e t w o cl ai m s a m o u n t f o a t 

t h at ti m e t h a t y o u w e r e b ei n g s u e d f o r ?  A . I 

w a s s u e d b y t h e b a n k f o r $ 2 0 0, a n d M r s. M c D e r -
m ott, I c a n’t s a y p o si ti v el y.

Q. A b o u t ? A. A s m u c h m o r e.

Q.  H o w m u c h w a s t h e L u m b e r C o m p a n y’ s 

A. $ 2 1 0 0, s o m e w h e r e » a b o u t.

3 0

cl ai m ?

Q. A n d a t t h a t ti m e, M r. R e e v e s, h o w m u c h di d 

y o u c o n si d e r t h e e q ui t y i n y o u r p r o p e r t y t o b e 

w o rt h ? A. A t t h e v e r y l o w e s t e s ti m a t e, w h e n I 

c o n v e y e d t h a t t o M r. M c C r a c k e n m y e q u i t y s h o ul d 

a v e b e e n $ 5 0, 0 0 0, a t t h e v e r y l o w e s t e s ti m a t e, i t 
w o ul d fi g u r e u p m o r e t h a n t h a t.

Ql W h y di d n’t y o u r a i s e t h e m o n e y a n d p a y 

h e s e d e bt s ? A . I d o n e t h a t all o n M r. M c C r a c k - 

fir* t   ^   t ol d m e t o 1 r u n m y h e a d i n t h e 
e, 1 s u p p o s e I w o ul d h a v e d o n e it.  I h a d t h e 

ut m o st c o nfi d e n c e i n hi m.

Q. W ell, a f t e r w a r d s d o y o u k n o w w h e t h e r t h e s e

m X r W; t ; nt 0 j u d g m e n t * » ■ * *  * ■ «  A .

y o u ? ^ ? ev er  p e o pI e  a u g m e nt a g ai nst 
™ A- W*>, diff er e nt o nes s u e d me.

4 0
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10 Q. H ow  do you know they got judgment? A. 
I  know it when I  was sued.

Q. I  mean a fte r  this deed had been made to Mr. 
M cCracken, how  did you know it  then? A . Why 
they sued me and the constable served summons 
on me.

Q. Y es, I  know that, but a fte r  you had made 
this deed o f conveyance to Mr. McCracken, did 
you learn anything from  him about these judg-
ments? No, the first inform ation I  got of 

20 that w as b y  M r. B radner. M r. M cCracken kept 
telling me a ll the w hile that I  m ust not say one 
word, and M r. W hitehead told me he wouldn’t 
have nothing to do w ith it  i f  I  w as going to talk 
about this thing that had been done— this trans-
fer, so I  d asen ’t open m y mouth, I  w as in the dark; 
but I  w as in Mr. B ra d n e r ’s office one time, and 
Mr. B rad n er told me he would sue M r. McCracken 
i f—

Mr. M cCarter.: I  don ’t  think that is com- 
30 potent.

Q. I  w ant to ask you whether, a fte r  this deed 
o f conveyance had been made, you learned that 
judgm ent had been entered up against you? A. 
Y es, M r.—-you rself told me that, and that is the 
first I  knew o f it.

Q. D id you then make an y  effort to pay those 
judgm ents? A . A n y  efforts?

Q. Y es. A . W h y  no, I  couldn’t— how could I?
Q. Do you know w hether they w ere paid? A. 

Oh, I  made efforts to p ay  the E xp ort Lumber 
Com pany by going to Mr. K anouse, and laying 
pipes to get a  note discounted.

Q. W ho w ent w ith you? A . Mr. McCracken 
went w ith me, but M r. K anou se said he couldn’t 
discount that note un less’his m ain man, which was 
W illiam  R ip ley  w as in town, he w as the one that 
would decide, so I  w ent to see W illiam  A. Ripley 

- and he told me he would help.



Q. Never mind. W as the m oney raised in the 10 
Merchants Bank? A . Y es, sir.

Q. Who got that money? A . M r. M cCracken.
Q What was to be done w ith it? A . W h y  I  

demanded $2500 of it.
Q. I mean the money that w as raised in the 

Merchants Bank, when you w ent to M r. R ip ley?
A. Oh, excuse me, I  m ade a m istake, I  w as think-
ing of my homestead, th at w as to p ay  the E x p o rt 
Lumber Company.

Q. And anybody else? A . No, sir, not a soul 20 
else.

Q. How about Mrs. M cD erm ott’s claim  fo r  the 
rent? A. W hy that, I  m ost fo rget how that got 
paid, some of it d idn ’t  get paid— all o f it, but 
some of it did get paid, but I  m ost forget.

Q. How much money w as raised at that tim e in 
the Merchants Bank? A . W h y  enough to p ay  
this Export Lumber Com pany about $2100.

Q. Do you know w hether at that time the E x -
port Lumber Com pany had brought a  suit in the 
Court of Chancery to set aside this deed o f con-
veyance that you had m ade to Mr. M cCracken? 
A. Yes, sir, I  know they advertised all the prop-
erties, every one o f them.

Q. Do you know w hether such a suit had beei 
brought? A. Yes, sir.

Q. Who told you that? A . I  ca n ’t tell y o i 
just who told me that, but I  knew it.

^°U serve'd w ith any papers in it?  A, 
 ̂ > I can’t answer that question.

flb +D! / 0U kn° W whether Mr. M cCracken knew 
about it ^   ̂ know Mr. M cCracken knew al]

30
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A . I  ca n ’t  say  positivelyQ- What did he say? 
wkat was said then.
nav ^  and raise  that m oney to
e l  X  ^ d» ?  A . T h at w as Mr. M cCrack- 

ment ^ ° r&1Se mon<W to p ay  that judg-



10 Q. W h y should you p ay  that judgm ent ju st at 
that tim e? A , W ell, I  think w e w ere on the eve 
o f selling, or w e did, righ t aw ay, m y homestead.

Q. Do you know w hether the judgm ent was paid 
off? A . No, I  only know it by hearsay.

Q. W ell, w hat did Mr. M cCracken tell you about 
it, i f  anything? A . Y es, he told me it  was paid.

Q. H e told you that the E x p o rt Lum ber Com-
p an y judgm ent had been paid? A . Certainly, 
and also the note that he got discounted out of 

2 Q the proceeds o f m y homestead.
Q. Now, afterw ard s when the homestead was 

sold, did you get any o f the money? A . No, sir.
Q. H ow  long did you continue to live  in your 

home a fte r  the tra n sfe r  to M r. M cCracken ?
T he C ou rt: W h at is the object of this, I 

d on ’t  quite understand it.
(Then follow ed argum ent between coun-

sel.)
Q. A fte r  you m ade the conveyance of your 

gQ home to Mr. M cCracken how long did you con-
tinue to live  there? A . W ell, from  six weeks to 
two months, I  d on ’t know exactly. .

Q. Did you live  there up to the time the prop-
e rty  w as sold to M r. Sherrer? A . I  lived about 
six weeks or two months a fte r  it w as sold to Mr. 
S herrer there.

Mr. B r a d n e r: H ave  you got the lease Mr. 
B eeves made? I  call fo r  that.

(Sam e handed to counsel.)
Q. D id you sign that paper. Can you see it? 

A . Oh, that is a lease. Y es, sir, I  signed that.
Mr. B rad n er: T hat purports to be a 

lease m ade b y  John H. M cCracken to Moses 
E . Beeves, o f the dw elling house, barns and 
grounds known as 580 Clinton avenue, New-
ark, N. J., fo r  one y ea r  from  the first day 
o f M ay, 1896; it  bears date the first day of 
M ay, 1896, at the rent o f $360 per year,
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payable monthly in advance. I  w ill now 
offer that in evidence.

Marked E xh ib it C 3.

Recess.

Q. Did you say why yon signed the lease that 
I banded to you and showed you? A . No, sir, 
1 didn’t say.

Q. Why did you do it? A . W h y I  signed the 
lease because that was Mr. M cC racken ’s w ord—  
what I should do.

Q. Did he tell you w hy you should do it? A . 
Yes, sir. •

Q. What did he say? A . W h y  he said that he 
wanted that in case he w as brought up on sup-
plementary proceedings.

Q. Did you ever pay any rent to him ? A . No, 
sir, not a cent.

Q. Were you ever asked to p ay  any? A . N ot 
a—never.

Q. What became of the Peshine avenue p roper-
ty, do you know? A. Y es, sir, i t  eventually w as 
traded away.

Q. I don’t mean that? A . Y o u  mean the one 
that I held title to?

Q- Yes. A. W hy, the m ortgage w as foreclosed.
Q. Who foreclosed it? A . M r. M cCracken.
Q Did you have any agreem ent w ith him  about 

that? A. Yes, sir.
Q. What was it? A . I t  w as that he w as to 

foreclose it, and buy it in fo r  m y benefit.
Q. Who held the m ortgage? A . T he Dowden 

estate and there was no interest due either.
Q. Had you been asked to p ay  the m ortgage— -

ad anyone asked you to p ay  o ff the m ortgage 
debt? A. No, sir, not at all.

Q- What were your relations w ith M r. Dowden, 
the executor, at that time? A . I  d id n ’t  have any 
dealings with him.
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10 Q. Y o u  d id n ’t !  A . No, sir, we were very 
friendly, on frien d ly  term s.

Q. D id M r. Dowden ask you to p ay  the mort-
g a ge  off? A . N ever.

Q. W ere you present in C ourt a few  months 
ago in the C ircuit Court in a suit against the Dow-
den estate? A . I  w as present, yes, sir.

Q. D id you hear Mr. D ow den’s testimony on 
that occasion? A . I  did.

Q. Do you know w hether M r. McCracken was
20 there at the same tim e? A . Y es, sir.

Q. W hen he testified? A . Y es, sir.
Q. D id you h ear M r. Dowden—

Objected to.
M r. B ra d n er: I  am going to ask him 

w hether he heard him  te s tify  about giving 
any authority  to foreclose this mortgage; 
the statem ent w as made in the presence of 
Mr. M cCracken.

Overruled. >
30  Q. B u t you h ad n ’t  been asked, you say, to pay 

the debt? A . No.
Q. W h at w as the bargain  w ith  Mr. McCracken 

about that foreclosure? A . T h a t he was to fore-
close it  fo r  me and buy it  in.

Q. D id he m ake any other bargain  of that kind 
w ith you  about foreclosing any m ortgages? A. 
Y es, sir.

Q. W h at other property? A . W ell, the Plain 
street property.

4q  Q. W h at becam e o f that?
Mr. M cC arter : Is  that involved in this 

suit?
Mr. B ra d n er: I  guess not.
Objected to.
Overruled. '

Q. D id you know anything about the foreclos-
ure o f a  m ortgage on the F e r r y  street property? 
A . Y es, sir, I  know all about it.
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Q. I have to ash some* question in anticipation 
of what I  expect to prove h ereafter; I  expect to 
prove that these properties w ere sold under fo re -
closure and hid in by  Mr. M cCracken. Now, you 
say you know all about it?  A . Y es, sir.

Q, Have you told us w hat you know about it? 
A. Why there was a  m ortgage upon it  o f $2,000 
held by the F irem en’s Insurance Com pany, and 
they wanted their interest. Mr. M cCracken went 
to Europe about that time, I  fo rget how  long he 
stayed, but they commenced— they got out o f p a-
tience and commenced to foreclose, and I  went in 
to see them and they w ere v e ry  kind to me1—

Q. Never mind that; did you have any conver-
sation with Mr. M cCracken about it  when ¡he 
came back? A . Y es, Mr. M cCracken said that it  
had gone so far that he would buy it  in, and I  
wanted to know distinctly who w as going to take 
title, and he said his w ife would fo r  m y w ife, and 
that it would be ju st the same as i f  he took the 
title.

Q. Who collected the rents o f the fo u r proper-
ties that you conveyed directly  to Mr. M cCracken 
after you had made the deeds ? A . I  collected the 
rents of every house.

Q. For how long a fte r  that? A . W ell, I  ca n ’t 
say positively, but a good while, it  must have been 
a year or two, and I  also paid the interest on them 
and reduced the notes in the bank that he talks 
about with the proceeds.

Q. Who collected the rents o f the Peshine ave-
nue property? A . W ell, Mr. B a ll did once.

Q- Well, I  mean afterw ard s? A . I  collected 
Part of them myself.

Q. In fact all o f your properties, you collected
t you, a fter this deed had been 

made? A. Yes, sir.

F °r SOme time? A - sir, I  collected 
myself or else m y agent did.
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10 Q. W ho w as he? A . M r. B alls.
Q. Sherred B a ll!  A . Y es, sir.
Q. D id you at any tim e a fte r  that, g ive  him any 

authority— authority  to Mr. M cCracken to collect 
the rents o f any o f these properties ? A . I  gave 
him an order to—

M r. M cC arter: W ell, th at is in writing, 
here it  is.

M r. B r a d n e r: I  call fo r  it.
(Sam e produced.)

20 M r. B rad n er: W ell, I  adm it this is his
signature and I  w ill offer it in evidence. It 
is

“ N ew ark, N. J. Ja n u ary  28, 1897, Mr.
S. C. B all, S i r : P lease  m ake arrangements 
w ith J. H . M cCracken as he m ay direct 
about the collection and paym ent of the 
rents you m ay receive on the P e rry  street 
p ro p erty  and the two A s to r  street houses, 
and oblige. Y o u rs respectfu lly. Moses E.

3 0  B eeves. ’ ’
Q. T h a t order you gave  him— did you hear me 

read it? A . Y es, sir.
Q. Y ou  heard me read i t !  A . Y es, sir, 1 gave 

it  to him.
Q. T h at only relates to the F e r r y  street prop-

e rty  and the two A stor. street houses! A. Yes, 
sir.

Q. D id you give him any order fo r  any of the 
other properties, to collect the rents? A. No, I 
don’t  think I  ever gave him  any order.

Q. Do you know w hether he got the rents from 
the other properties? A . W h y  he tried to make 
me believe that he—

Objected to.
T he W itn e s s : W ell, he did collect the rents of 

the other properties.
Q. H ow  did he get them? A . W hy, by my eon- 

sent.
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Q. Why did you g ive  you r consent! A . B e -
cause he influenced me that that w as best fo r  me 
to do, and Mr. W hitehead did the same.

Q, What did he say to you? A . W h y  he said 
that it would be better fo r  him  to collect the rent, 
and it would look better in case he w as brought 
upon supplementary proceedings.

Q. Did he commence to collect the rents o f the 
other properties before or a fte r  you  ga ve  him  this 
written order? A . I  think afterw ards.

The C ourt: Y ou  say other properties. 
W hat other properties— all the p roperties 
involved in this case?

Mr. B radner: Y es, sir.

FU R TH ER  D I R E C T :
Q. I think I  did ask you w hether Mr. M cC rack-

en ever collected the rents from  all these p roper-
ties? A  Yes, sir.

Q. All the properties that you tran sferred  to 
him and all the other properties? A . Y es, sir.

Q. That you had at that time? A . Y es, sir, he 
did collect them.

Q. Was that w ith you r consent? A . Y es, sir.
Q. W hy and under w hat circum stances and how  

did you give that consent? A . W h y  because he 
influenced me and Mr. W hitehead did the same.

Q. What did he say to you? A . W h y  he told 
me on several occasions that M r. B a ll w a sn ’t a 
good agent, and he told me that he could collect 
them, and in one case he told me he would col-
lect them for nothing, and Mr. W hitehead advised 
me to do that.

Q. Was Mr. M cCracken present when M r. 
Whitehead gave you that advise? A . I  don’t 
know that he was.

Q. You ought not to tell anything M r. W hite-
ead said unless Mr. M cCracken w as there? A . 

Well, I  didn’t  know that.
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10 Q. Can you say now w hether he collected the 
rents from  any other houses besides the Ferry 
street and the A sto r  houses! A . Y es, sir.

Q. B efore  you gave  that w ritten  ord er! A. No, 
not before that.

B y  the C o u r t: Q. W h at is the date of that or-
d er!

Mr. B rad n er: Jan u ary  27, 1897.
Q. A fte r  the m ortgage had been foreclosed up-

on the Peshine street property, did you have any 
2 0  conversation w ith M r. M cC racken! A . A ny con-

versatio n !
Q. Y es, about the Peshine street property, that 

is  w hat I  w ant to direct your attention to! A. 
Y es, sir.

Q. A fte r  the m ortgage had been foreclosed did 
Mr. M cCracken report to you w hether it  had been 
sold or not and w hat had been done with it! A. 
No, sir, I  don’t know that he did.

Q. D id you have any furth er conversation with 
q q  him about it, a fte r  th a t! A . Y es.

Q. W h at w as i t !  A . W h y  that he would keep 
everyth ing righ t and straight, and I  should not 
lose a penny, that every dollar that was coming 
to me I  should have.

Q. W ell now, do you know— you say you do 
know about the foreclosure o f the F e rry  street 
p ro p e rty ! A . Y es, sir.

Q. D o you know w hether that w as sold to 
who bought it  in ! A . I  do, because I  made the 

. _ bargain  w ith  him.
Q. W ill you tell us about that. H ow about the 

B o yd  street property, w h at becam e o f that! A. 
WTiy the B oyd  street p ro p erty  he allowed to he 
foreclosed.

Q. What do you m ean b y  that! A. W hy he
d id n ’t  p a y  the interest and they commenced to 
foreclose, and it  w as foreclosed.
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Q. W hat did he have to do w ith the p ayin g  of 
the interest? A . On B oyd  street?

Q. Y es . A .  W h y he bought them in.
Q. What do you mean by bought them in? A .  

H e bought them in at this sale w here they w ere 
g e n e ra lly  advertised.

Q. W hy did you expect him to p ay  the interest. 
Y ou  s a y  h e  didn’t  p ay  the in terest; w hy did you  
expect him to p ay  the interest? A .  Because he 
was to  k e e p  everything right.

Q. What do you mean by that? A . H e w as to 
take c a re  o f  everything.

Q. W h e n  did he make that bargain  w ith you? 
A . W h y , i n  th e  beginning and afterw ard s.

Q. W e l l ,  i f  h e  was to take care o f everyth ing 
when he  s ta r te d  w hy d id n ’t  you  le t him  take your 
ren ts  r ig h t  f r o m  the start? A . Because w e m ade 
th a t b a rg a in ,  that I  should collect the rents and 
pa y  th e  in te r e s t  and p ay  the interest on the notes 
and w h a t I  c o u ld  on the principal.

Q. W h e n  did you change that? A . W hen did 
we change  i t ?

Q. Y e s . A .  W h y when he collected all the 
re n t, w h y  then I d idn ’t  p ay  any more.

Q. When he collected all the rent did you have 
any b a rg a in  with him about m ortgages, interest 
and taxe js or anything else? A . Cqlrtainly, he 
was to  take care o f  everything.

(Q. W h a t  became o f the Belm ont avenue prop-
e rty?  A . W ell, h e  deeded that to m y w ife  be-
cause I told him that I  m ust have that to live  on—  
because h e  didn’t get the'proceeds o f that and the 
re n t, w h y  he deeded it  to m y w ife  in spite o f all 
we c o u ld  do. I  told him not to deed it, but to 
keep i t  together, but instead o f that he deeded 
i t  to m y  w i f e  and that w as foreclosed.

Q. Where is the deed, did you ever see it?  A . 
The o ld  deed?

Q- No, the deed to yo u r w ife  o f the Belm ont 
avenue property? A . I  h ave it, I  think.
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10 Q. Y o u  say you d id n ’t w ant Mm to do that! A. 
No, sir, I  told him he ought not, and m y w ife told 
him he should not, in m y presence.

Q. Look at that paper, i f  you can see it— recog-
nize it ;  can you read w hat it is !  A . Yes, sir. 
Y o u  m ay read some o f it to me.

Q. “ N ew ark, N. J . ”  I  w ill read p art of it. 
“ Moses E l R eeves, to J. H. M cC racken.”  It 
purports to be a bill from  Mr. M cCracken, do you 
rem em ber about th a t! A . Y es, sir.

20 Q. Rid you get it  from  h im ! A . Y es, sir.
Mr. B ra d n er: I  o ffer it  in evidence.
M arked E xh b it C 5.
D ated M arch 21, 1898, Moses E. Reeves 

to J. H. M cCracken, debtor, the account be-
gins June 6, 1892, and goes up to Decern- 
her 31, 1896, and the item  o f January 3, 
1896, is draw in g fo u r deeds $12. Record-
ing the same $7.20 legal services $25. I 
o ffer the bill in evidence.

3Q Q. H ave any o f these properties been trans-
ferred  back to you M r. R eeves! A . No, sir.

Q. Now, that Bielmont avenue property that 
w ent to yo u r w ife !  A . T h a t w as all.

Q. H a ve  you ever received an y accounting from 
Mr. M cCracken o f the ren ts! A . No, sir.

Q. H ave  you ever received any money from him 
from  any o f these p ro p erties! A . No, sir.

(A t this point the w itness stood aside to 
perm it o f the exam ination o f Cyrus Bene- 

. _ diet, the U nder S heriff, and a fte r  Mr. Bene-
d ict’s exam ination w as concluded Mr. 
R eeves w as cross-exam ined by  Mr. McCar-
ter.)

C R O S S -E X A M IN A T IO N  b y  M r. M cCarter:

Q. M r. R eeves ju st  before you m ade your deeds 
on J an u ary  3, 1896, to Mr. M cCracken, you knew, 
d id n ’t you, that the E x p o rt Lum ber Company wa§
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about entering judgm ent against you fo r $2100? 
A. Yes, sir, I  knew that.

Q. You knew that M ary A . M cD erm ott w as 
about to enter judgm ent again st you fo r  about 
$500? A. No, I  d idn ’t  know that.

Q. Didn’t you know that you had been sued 
by her? A. I  did.

Q. Who was your attorney in both o f  those 
suits? A. Both of those suits?

Q. Yes. A. L et us see, which suit w as that?
Q. The E xport Lum ber Com pany, and M ary 

McDermott? A . Mr. B rad n er was, o f the E x p o rt 
Lumber Company, and o f M ary  A . M cDerm ott, I  
haven’t any recollection about that.

Q. Well, you said on the stand this m orning 
that Mr. McCracken had been yo u r confidential 
counsellor and law yer fo r  tw enty-five years. 
How did you happen to h ave Mr. B rad n er fo r  
your attorney then? A . B ecause I  had a  partner.

Q. How did you happen to have M r. B rad n er 
for your attorney then i f  M r. M cCracken was 
your confidential attorney? A . Do you w ant me 
to tell you?

Q. Yes. A. W ell, because I  had a p artn er in 
the mill I bought out, by  the name o f Gfeorge W . 
Reeves and he went to Mr. B ardner, and I  let him 
do the whole business.

Q. Now, how long w as that suit pending? A . 
How long was what suit pending?

Q. The Export Lum ber suit, how long w as that 
pending? A. W ell, I  could not say  positively, 
hut it was some time, because I  think I  had a de-
fense and we was try in g—

Q- Y e s; did you ever advise w ith M r. M cC rack-
en m regard to it? A . A d vise  w ith him?

Q- Yes. A. No, not that I  know of, yet I  m ight.
Q. Now you have stated that fo r  a  period of 

wen y-five years Mr. M cCracken w as you r attor-
ney and confidential adviser? A . Y es, sir.
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10 Q. Y o u  re fe r  now to law  m atters? A . Yes, sir, 
every  case too.

Q. D id you ever receive bills from  him for legal 
services ? A . I  never received no bills until, we 
fe ll out, and got at lager heads and then he went 
on and m ade a bill.

Q. Then he perform ed these legal services for 
nothing, did he? A . No, sir, w e m ay have ad-
justed  them in some w ay, I  ca n ’t  tell exactly how.

Q. W ell, did you think he w as w orking for love 
20 fo r  you? A . No, sir.

Q. W ell, did you p ay  him w ithout any bills? A. 
I  paid him often tim es i f  you w ant to know how, 
I  w ill tell you.

Q. Y ou  paid  him  then without any bills? A, I 
put things in his hands to collect and when he had 
the money, .he and M r. W hitehead, he took out of 
it  w hat he had a mind to. H e took $75 out of one 
thing that you would have done fo r  $25.

Q. I  guess you don’t know m y price? A. Well, 
3 Q I  know you would not extort so much as to take 

$75.
Q. Now, Mr. B eeves you claim  that Mr. Mc-

C racken w as doing law  business fo r  you for a 
qu arter o f a  century, and never made any bill 
against you except a fter you fe ll out, and then he 
looked up a bill? A . I  paid him as he went along; 
do you w ant me to tell you how?

Q. I  w ant you to tell me first w hat law  business 
it w as he did, state anything that he did? A. 
W ell now, ju st let me tell you, I  p ut a  claim in his 
hands against a  certain man, I  ca n ’t  ju st speak 
his name, o f $56 and he never gave me one red 
cent, but he collected it;  the m an ’s name was Ja-
cobs.

Q. W hen w as that'? A . T h at w as the time that 
he w ent to the other country, because I  went to 
Mr. Jacobs and he said he had ju st paid Mr. Mc-
Cracken $30.
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Q. That was when he w ent to E urope? A . 
That was after the deeds w ere made.

Q. Well now, that is a fte r  the deed w as made, 
now what other thing did he do fo r  you during 
those twenty-five years? A . I  had a claim  
against a man by the name of Shoddyw ine o f 
$190, and I  put that in his hands to collect, and 
he and Mr. W hitehead took $75 out o f it, and it  
was only worth $25.

Q. When was that? A . T h at w as a fte r  the 
deeds.

Q. A fter the deeds? A . Y es, sir.
Q. Well now, w hat other thing did he do as 

counsel, I  mean legal services? A . W h at other 
things ?

Q. Yes. A. W h y he got $1300, he coaxed me to 
buy some stock and said he would g iv e  me the 
certificate of stock, and he never ga ve  me one red 
cent, and I lost, the $1300 cash I  paid  him.

Q. Why, was that service as a law yer, do you 
understand that to be la w y e r ’s services? A . 
Well, that was your business, w a sn ’t  it?

Q. Is it not true that fo r  a  num ber o f years 
Mr. McCracken had been endorsing you r notes 
over here in the M erchants B an k to enable you 
and your son to build buildings ? A . Y es, sir, and 
he got big pay out of it.

Q. Yes. A. Yes, I  can show you the figures 
where he stole it.

Q. Now, don’t do anything more than answ er 
m j question? A . A ll right.

Q. He acted as you r financial backer to a  cer-
tain extent, didn’t he? A . H e did then but I  
didn’t know what it  w as fo r  until I  found out 
afterwards.

Q. Now, please answ er m y questions and don ’t
put m anything more than you r answ er? A . I  
will.

Q. Now, what else besides acting as your finan-
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10 cial backer did he do that yon would call legal 
services, that is w hat I  w ant to know!, A. Well, 
I  ca n ’t tell you  exactly, but small things that lie 
took his p ay  out o f as he w ent along, like I told 
you about three o f them in which he never gave 
me a cent.

Q. Now, you remember no other one at all, no 
other legal services that he perform ed fo r  you, do 
y o u ! A . Y es, sir, quite a number.

Q. W ell, w hat w ere th ey  during those twenty- 
20 five y e a rs !  A . W ell, he undertook to do some-

thing w ith a man who had got into me, named 
Isaac N. Tow nley, and I  never got anything out 
o f it. I f  I  had tim e I  could tell you of a good 
m any things.

Q. D id you never consult any other attorney! 
A . I  m ight consult other attorneys.

Q. Y o u  had other attorneys, you  had attorneys 
other than Mr. M cCracken, d id n ’t  y o u ! A. Yes, 
sir, but I  alw ays went to Mr. M cCracken, and if 

3 Q he d id n ’t know enough about the case he would 
go to Mr. W hitehead, which w as often the case, 

Q. Y o u  did subsequently em ploy Mr. White- 
head d id n ’t  y o u ! A . Once in a  while,

Q. Now, you have stated than when this deed 
was m ade that you w ere a fra id  that this property 
would be w iped out to this E x p o rt Lumber Com-
pany, th erefore  you m ade this deed to Mr. Mc-
C racken; th at claim  d id n ’t exceed $2100, did it!

40

A . W h at claim !
Q. O f the E x p o rt Lum ber C o .! A . That was 

about the sum.
Q. A n d  you have stated that the equity in this 

p roperty  you had w as $50,000! A . Not less than 
that, any o f the p ro p erty  I  had.

Q. Now, M r. Reaves, how is it  possible that you 
w ere w illing to surrender all this property worth 
$50,000, so as to avoid the paym ent of a $2100 
claim ! A . B ecause I  w as advised that way, an
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I had confidence in Mr. M cCracken. H e told me 
he would work the thing through a sale and try  
to help me to pay these debts.

Q. Well, you had a head upon you r shoulders, 
you were pretty  shrewd? A i  I  p ut too much 
confidence in Mr. M cCracken.

Q. And you thought that you w ould deprive 
yourself of an equity o f $50,000 in p ro p erty  to 
avoid payment o f $2100? A . I  d id n ’t know any-
thing different from  w hat I  w as advised.

Q. You didn’t  know anything about p ayin g  
debts with property that you had— well, you  had 
the property to p ay  them w ith? A . Y es, I  know 
something about business.

Q. Well, how do you account fo r  the fa c t  that 
you were willing to hide or secrete or put into 
Mr. McCracken’s hands $50,000 w orth  o f p roper-
ty if you only owed $2100 ? A . Because I  think 
that was the best. Mr. B rad n er advised me to 
make ah assignment and said that then I  could 
raise the money to p ay  m y debts; but M r. M c-
Cracken advised me another w ay  and I  took his 
advice, and there is where I  m ade a m istake.

Q. Now, you have stated that Mr. M cCracken 
agreed if  you would make this tra n sfer  to him 
January 3rd, he would do exactly  w hat— w hat w as 
his agreement? A . H is agreem ent w as to sell or 
try to sell the p roperty and p ay  these debts—  
everything that I  owed. I  d id n ’t  do this to beat 
anybody out of anything, I  am not that kind o f a 
person.

Q. Then the agreem ent w as to take the proper 
} and sell it to p ay  everybody that you owed
' ^ es> s*r> to work w ith me and w e would sell i 

together.

Q- Where and when did you m ake that agree-
ment, and in whose presence? A . In his own of- 
hce and afterwards on the sidewalk.

Q* Well, one at a time. Y ou  were in his own
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10 office. Now, how long before the m aking of the 
deed? A . N ot long.

Q. H ow  long? A . N ot tw enty-four hours, it 
w as all done in a h urry.

Q. W ho w as present? A . W hen?
Q. W hen he said that? A . W h y  I  think my son 

w as present and m y w ife.
Q. W as that before the deed w as prepared? A. 

No— yes— the bargain  w as made before the deed 
w as made.

20 Q. I  w ant to know i f  this conversation you have 
referred  to w as before the deed was prepared? 
A . Y es, sir.

Q. Now, Mr. Reeves how did your w ife and son 
and you happen to be in Mr. M cC racken’s office? 
A . H appen to be?. I  w ent there to sign the deeds. 
I  went there fo r  that purpose, b y  appointment.

Q. Y o u  had an appointment, so that there must 
h ave been some talk  about it  before? A. Yes, sir.

Ql H a d n ’t you talked w ith  Mr. Whitehead 
30  about it  before? A . No, sir, I  d on ’t recollect 

saying a w ord to M r. W hitehead until I  went up 
to get the deeds acknowledged.

Q. W ho w as present at the earliest conversation 
before this day when you r w ife  and son were pres-
ent; w here w as that earlier conversation? A. The 
conversation w as alw ays in Mr. M cCracken’s of-
fice.

Q. H ow  long a  tim e elapsed between the first 
and second conversations? A .  N ot long, I  c a n ’t  

^  say positively  how long.
Q. W ho first suggested the m aking of this deed? 

A . W h y  I  told Mr. M cCracken the situation of 
things, as they were, and that w as when the con-
versation  began.

Q. W ell you w ent to his office and first brought 
to his attention the facts ? A . I  think so.

Q. The fact that the Eixport Lumber people 
w ere about to get judgm ent against,you? A. res, 
sir.
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Q. Can you tell when that w as ? A . 1896, about 
the second or third o f Janu ary, righ t a fter the 
holidays.

Q. You said to Mr. M cCracken this judgm ent is 
coming, what shall I  do ? A . Y es, sir.

Q. Now, what did he say? A . H e advised me, 
as I did, to transfer it  to him, and he would help 
me to negotiate and p ay  o ff m y debts.

Q. Did he call to you r attention the fa c t  a t  that 
time that he was the endorser on yo u r p ap er in the 
Merchants Bank? A . No, sir.

Q. For the sum o f $3500? A . No, sir, he never 
said a word about it.

Q. He never did? A . No, sir.
Q. That didn’t enter into it? A . No, sir, be- 

cause I was to collect the rent.
Q. Well, you say that w a sn ’t  mentioned at all? 

A. No, sir.
Q. Did you go over to M r. W h iteh ead ’s office 

at the time when the deed w as executed? A . 
After it was executed I  w ent over there to get it  
acknowledged— to get the acknowledgm ent taken 
by Mr. Whitehead.

Q. You went to have the acknowledgm ent taken 
there? A. Yes, sir.

Q. Was anything said then w ith regard  to these 
notes over in the M erchants Bank? A . N othing; 
Mr. Whitehead said o f his own free  w ill and 
choice that Mr. M cCracken m ust g ive  me a little  
writing back.

O'. You are not answ ering m y question. I  
want to know whether anything w as said a t that 
nne in Mr. W hitehead’s office in regard  to notes ? 

A. Not a word about the notes.
Q- As fa r  as you know, M r. W hitehead knew 

no mg about them? A . I  don’t  know as he did.
Q. Well, nothing was said at all between you 

311 Mr. Whitehead about those notes ? A . I  am 
quite sure there was not.
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10 Q. Then the notes d id n ’t  enter into that ques-
tion at all? A . N ot that I  ever heard of.

Q. Then you alw ays considered that you were 
the real owner o f this p roperty  and that Mr. Mc-
Cracken had no interest in it  w hatever? A. No, 
sir, I  d id n ’t consider that.

Q. W ell, w hat did you consider? A . I  consid-
ered that I  had an interest and I  had to have mine 
and Mr. M cCracken had to have his.

Q. W h at interest had he? A . W h y, i f  I owed 
20 him anything I  w anted him to h ave it, and he told 

me in the presence o f m y son that not a cent or a 
dollar w e should ever lose b y  him, that he would 
m ake everyth ing right.

Q. W hen did you  make up you r mind that he 
should get out o f the p ro p erty  w hat you owed 
him, when did you make up yo u r mind about that? 
A . W h at he should get out o f it?

Q. Y es, when did you  make up your mind that 
he should make out o f that p ro p erty  what you 

gQ owed him? A . W h y that w as the understanding 
in the beginning, I  w as to w ork w ith him, and he 
w ith  me m utually.

Q. W h at did you owe him  a t that time ? A. 
W h at did I?

Q. Y es. A . H e w as the endorser on these 
notes o f m iñe at the bank.

Q. Then they w ere referred  to, were they not? 
A . H e d id n ’t re fe r  to them.

Q. W ho did? A . Nobody, but he was the en- 
dorser on them, and I  kept them alive by the col-
lection o f rents and p ayin g  the interest, and re-
ducing them all I  could.

Q. H ow  much did those notes amount to? A. 
W ell, you see it w as $450, something, I  don’t know 
exactly.

Q. N ow  beyond this tak in g  care o f the notes 
fo r  which he w as you r endorser, had he any other
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interest in this property? A . Besides taking care 10 
of the notes ?

Q. Yes. A . No, sir, not a  dollar.
Q. Now you knew that all that p ro p erty  w as 

encumbered and that you would need m oney to 
pay the interest? A . Y es, and when I  had the 
rent I did pay it until he coaxed m e to let him 
collect the rent— I kept it all right.

Q. A fter you stopped collecting the rent w ere 
you able to pay interest on these properties? A .
No, sir, not when he took everything, i f  he had 20 
left me the money I  would be able to.

Q. You are quite sure he kept all the interest 
until the rents w ere taken into that? A . I  am 
quite sure, and I  kept the insurance! all paid, but 
there might be something le ft  behind, in the w ay  
of taxes.

Q. Yes, that brings me to the subject o f tax es; 
is it not true that there w ere large  arrears o f 
taxes on all these properties? A . Y es, sir, but 
not so very much. 30

Q. Well, considerable money. N ow  you have 
stated that Mr. M cCracken took this property. 
Where did you understand he w as to raise  the 
money to pay the judgm ent w ith? A . W hich 
judgment?

Q. The E xport Lum ber C om pany’s judgm ent?
A. Why, bless my heart, he sold m y homestead, , 
and I didn’t know that he w as selling it  only I  
found out afterwards.

Q. I want to know ju st how this judgm ent was 
to be taken care of, out o f w hat funds ? A . W hich 
judgment?

Q. The E xport Lum ber C om pany’s judgm ent?
A. Bless my heart, he took a  note that he got dis-
counted at the bank and had the judgm ent as-
signed to him.

Q. You don’t understand me, try  to answ er me.
I wish you would. W hen this p ro p erty  w as as-

Now Jersey State Library
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10 signed to M r. M cCracken, w hat w as going to be-
come of the E x p o rt Lum ber C om pany’s judg-
ment? A . I  w as w orking w ith  Mr. McCracken to 
get a  note discounted, and I  w orked Mr. Kanouse, 
and he w aited about two weeks fo r  W illiam  A. 
R ip ley  to come, and I  w ent to his house and nego-
tiated w ith  him to discount this note fo r  Mr. Mc-
C racken and he helped me.

Q. Y ou  went along w ith M r. McCracken did 
you? A . I  w ent alone, to M r. W illiam  A. Ripley.

20 Q- D o n ’t tell us w hat you did in the absence of 
Mr. M cCracken; I  w ant to know w hat you did 
w ith Mr. M cCracken? A . I  w ent with Mr. Mc-
Cracken to Mr. K anouse to negotiate this note. 
I  w ent two or three times.

Q. A fte r  the deed? A . Y es, sir.
Q. F o r  the purpose o f ra isin g  money to pay 

the judgm ent? A . Y es, sir.
Q. Y o u  are quite sure o f  that? A . Yes, sir, I 

am certain.
3 0  Q. D id you raise money through Mr. Kanouse? 

A . Y es, sir.
Q. Y o u  did? A . W ell, Mr. M cCracken raised 

it  w ith m y notes.
Q. Did you  endorse the note? A . No, sir, he 

d id n ’t w ant me to, but o f course he had an object 
in that.

Q. W h at do you mean by yo u r influence? A. 
D id n ’t I  tell you  that I  w ent w ith Mr. McCracken 

to M r. K anouse. H e w as alw ays a  friend of mine.

Q. Y o u  think you had some influence in the 
bank, w ith judgm ents against you and with all 
your p roperty  gone, that Mr. M cCracken had? 
A . No, sir, I  don ’t  think any such thing.

Q. Beyond the paym ent to Mr. McCracken of 

his debts through these notes, he had no other 

interest in this p ro p erty  than to hold it in trust 

fo r  you, is that it? A . I  d id n ’t  owe him anything 

else. . .
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A . Y es, sir, that is 

signed th at p ap ef,

20

Q. Did he have any other interest in  it? A . 10 
No, sir, no interest w hatever.

Q. And you never expected him or his w ife  to 
have any other interest? A . N ot a  cen t’s worth.

Q. And you never did anything to g ive  him 
any more interest? A . No, sir.

Q. You are quite sure o f that? A . C ertain  of 
it because he alw ays owed me.

Q. I show you a deed and quitclaim  m ade on the 
10th of August, 1898, p urporting to be signed b y  
Mary T. Reeves and Moses E . Reeves, is th at your 
signature and your w ife ’s? 
the Belmont avenue.

Q. Well never mind you 
didn’t you? A . Y es, sir.

Said paper m arked E xh ib it fo r identi-
fication No. 1.

Q. Now, there was some Pennington street 
property in this bunch? A . Y es, sir.

Q. And Mrs. M cCracken I  think purchased that 
property under foreclosure, and Mr. M cCracken 
purchased it under a common law  execution.
^ou knew that, didn’t  you? A . No, sir.

Q. Was that p roperty form erly  y o u rs? ' A .
Yes, sir.

Q- What interest do you claim  in this suit in 
that property? A . W h at interest?

Q. Yes. A. W hy, I  claim  this interest, that 
Mr. McCracken was m y agent, and I  w as all the 
while doing the repairs and he collecting r e n t; w e 
done the repairs to this house all the w ay  through 
without a cent of payment.

Q. You claimed to really  be the owner o f the 
property, didn’t you? A . C ertainly, I  did.

Q. And when you repaired it  you  repaired it 
as your property? A . Y es, sir, that is  w hat I  
thought.

Q. I call your attention to the bill o f p articu lars
the suit brought by Moses E . Reeves and son 

against John H. M cCracken, w ill you  look a t

30
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10 th at-b ill in the C ircu it Court and see i f  you re-
cognize that as the bill that you put in against 
Mr. M cCracken fo r  w ork and labor done by the 
firm. I t  looks like it, don ’t  it? A . Yes, sir.

Q. N ow turn over here to 1898, October the 4th, 
there is a la rg e  number o f item s o f w ork done on 
this Pennington street property, is there not? A. 
Y es, sir.

Q. A n d  you claim  that he owed you for that? 
A . W e had a bargain  when w e could not carry 

20 so much that he would take it  out in the rent and 
p ay  us.

Q. Y o u  claim  on this bill that he owed you for 
w ork on the Pennington street property? A. Yes, 
sir, that and other property.

Q. W ell now, I  am callin g you r attention to 
the Pennington street p ro p erty  alone? A . Well 
that m ay be one but only a  sm all item  of repairs.

Said  b ill of p articu lars m arked Exhibit 
2, fo r  identification.

80
A d jou rned  until ten o ’clock in the morn-

in g o f the 25th d ay o f Novem ber, 1902.

E vidence given on W ednesday, January 14, 
1903.

Counsel stated that two o f the witnesses are 
too ill to attend court this m orning, but that their 
evidence relates m erely to the fact of their be- 

4q  ing bona fide  purchasers fo r  valu e; upon that 
statement, M]r. B radner, as counsel fo r  the com-
plainant, says that he is w illing to admit that 
M rs. Christina Hockheim er, M rs. M iller and 
A d ele R. B ird  are purchasers fo r  value, with-
out any personal notice o f the m atters alleged 
in the com plainant’s bill, but that he does not 
adm it that they aré not to be affected by notice 
to their agents or b y  such constructive notice 
as they m ay have been by  the record.
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M O S Ei S E. R E E V E S, s w o r n :

E x a mi n e d b y M r. M c C a r t e r :

Q. W b a t v al u e di d y o u s a y t h e P e n ni n g t o n 

st r e et l ot b a d ? A . T h e w h ol e p r o p e r t y ?

Q. T h e P e n ni n g t o n s t r e e t p r o p e r t y ? A . W ell, 

t h e P e n ni n gt o n s t r e e t p r o p e r t y I v al u e n o w t o -

d a y —

Q. N o, n o, a t t hi s ti m e ?  A . $ 5, 0 0 0, n o t hi n g 

l e s s. ' V V;.-,: ■ ■ -■ '■ v'

Q. N o w h o w m u c h w a s i t e n c u m b e r e d ?  A . 

$ 2, 5 0 0.

Q. T o w h o m ? A . W h e r e B r o m l e y i s.

Q- H o w a r d S a vi n g s I n s ti t u ti o n ?  A . Y e s, si r.

Q. T h a t w a s all ?  A . T h a t w a s all.

Q. Y o u f e el q uit e s u r e a b o u t t h a t ?  A . Y e s, 
sir.

Q. I s y o u r m e m o r y v e r y d i s ti n c t a b o u t t h a t ? 
A. It i s.

Q. S o t h a t y o u t h o u g h t y o u h a d a n e q ui t y, 

a n d still t hi n k y o u h a d a n e q u i t y o f a b o u t $ 2, 5 0 0 

i n t h at p r o p e r t y ?  A . Y e s,, si r.

Q. T h e r e c a n n o t b e a n y m i s t a k e a b o u t t h a t, 

c a n t h e r e ? A. N o, si r, p o si ti v el y.

Q. W e r e t h e r e a n y t a x e s o n t h e p r o p e r t y ? A . 

T h e r e mi g ht h a v e b e e n s o m e b a c k t a x e s.

Q. W ell, h o w m u c h ? A . I c a n’t t ell y o u t h a t.

Q. W ell, t h a t w o ul d h a v e m a d e c o n si d e r a bl e 

diff e r e n c e, w o ul d n’t i t ? A . W ell, i t w a s n’ t v e r y 
m u c h.

Q. Gi v e u s y o u r b e s t v i e w ; y o u a r e s a yi n g 

y o u h a d a n e q uit y o f $ 2, 5 0 0 ?

T h e C o u r t: A s k t h e w i t n e s s w h e t h e r i n 

t h at e q uit y h e h a d a n y r e f e r e n c e t o t h e 
t a x e s.

Q. Di d y o u i n t h a t e q u i t y h a v e a n y r e f e r e n c e

° 0 v t a X e S- M r' R e e v e s -  A - H o, si r, I d i d n’t.
V-  o u t hi n k t h a t w a s w i t h o u t r e g a r d t o t a x e s ? 

o s, si r, I c a n n o t s a y j u s t w h a f t h e t a x w a s, 
m   w a s n’t v e r y m u c h.

1 0

2 0

3 0

4 0
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1 0  Q. W h atever they were, would go off the 
equity? A . Y es, sir.

Q. Now, don’t you rem em ber-that you made 
a m ortgage on that p ro p erty  to the Orange 
N ational Bank? A'. Y es, sir, I  do, hut that don’t 
count anything.

Q. W ell, there was a m ortgage fo r $1,800 to 
the O range N ational Bank, w a sn ’t  there? A. 
Y es, sir.

Q. T hat w as in addition to the m ortgage of 
20  the H ow ard Savin gs Institution, w asn ’t it? A. 

I  don’t count that a cent.
Q. T hat was in addition to the H oward Sav-

ings In stitu tion ’s m ortgage? A . Y es, sir.
Q. I  show you a certified copy o f a mortgage, 

M oses E 1. R eeves and w ife  to the Orange Na-
tional Bank, dated the sixth  o f January, 1896? 
A . T hat is right.

Q. T hat is the m ortgage you referred to? A. 
Y es, sir, but it a in ’t—

3 0  Q. One moment; you can m ake any explana-
tion you want about that to your own counsel. 
W ho drew that m ortgage? A . Mr. McCracken,

Q. A n d  that is on the Penffington street prop-
erty? A . Y es, sir.

M arked fo r  Identification D. 2.
Q. Y ou  stated on your direct-examination, Mr. 

R eeves, that Mr. M cCracken had done a great 
deal o f law  business fo r  you, and that he had 
collected several accounts, and never accounted 

4 0  to you fo r  them, and among them was a man 
b y  the name o f Jacobus; do you recollect that. 
A . Y es, sir.

Q. In w hat condition w as that claim of yours, 
against Mr. Jacobus, was it  a hook account or 
note? A . It  was a hook account.

Q. W a s n ’t it a note? A . No, sir.
Q. Just look at th at; have you got your specks 

here? A . No, I  h aven ’t got m y specks. It don t
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matter what it was, there n e fe r  was a note given.
Q. Suppose I  read it to yon i f  you h aven ’t 

got your specks here? A . I  don ’t w ear specks 
anyhow.

Q. Oh, then perhaps you can see it? A . No, 
sir.

Q. I will read it. “  Newark, N. J. October 25,
1895. On Demand I  prom ise to p ay  to M. EL 
Reeves and son, or order $56.64 fo r  value re-
ceived, with interest from  date. A . D. Jacobus.”  
Is not that the business you are talking about? 
A. I think that must be.

Q. “ For value received I  hereby assign the 
within note, J. H. M cCracken, Septem ber 25, 
1897. M. E. Reeves & S o n .”  A . T h at w as a 
scheme of Mr. M cCracken’s to defraud me.

Q. That is what you say  about it  now, eh? 
A. I will tell you i f  you w ant to h ear it.

Q. That is what we want? A . V e ry  well, I  
will give it to you. Mr. Jacobus w as in some 
trouble, financial difficulty, and M r. M cCracken 
advised me to let him collect it, as he had some 
affairs— and when Mr. M cCracken went to E u -
rope I went down to Mr. Jacobus, and asked 
him—  •

Q. Never mind what you went to M r. M c-
Cracken about?

Mr. B radner: I  think he has a righ t to 
tell it.

Mr. M cC arter: I  do not think w hat this 
gentleman said to Mr. Jacobus, while Mr. 
McCracken was in Europe, has anything 
to do with it.

The Court.: I  suppose counsel has a 
right to limit the witness to such personal 
knowledge as he possesses. Mr. R eeves’  
statements were strictly  w ithin the. rule 
UP to this time, but now he is going on 
to detail a conversation w ith some third
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10 person. I  presum e counsel has the right
to object to that.

M r. M cC arter: I  w ill have this marked 
fo r identification.

M arked E xh ib it D3.

Exhibit D3.

20 $56.64 N ew ark, N. J. October 25th, 1895

On demand I  prom ise to p ay  to M. E, Reeves 
and Son or order F if t y  S ix  dollars and Sixty 
fou r cents fo r  value received w ith interest from 
date.

A . D. JA C O B U S.

30 Q. Y o u  recognize your signature? A . That is 
m y signature.

R E -D IR E C T : '
Q. Y o u  made a m ortgage to the Orange Na-

tional B ank on the Pennington street property? 
A . Y es, sir.

Q. On anyone’s advice?
Mr. M cC arter: I  don’t think that is ma-

terial.
40 The C ou rt: W h at do you propose to

show?
M r. B rad n er: W ell, the witness made 

some rem ark about its not amounting to 

anything, and I  w as going to try  and 
show that it  don’t amount to a n y th in g , 

and Mr. M cCracken knew it.
The C ou rt: The m ortgage didn’t, m 

point of fact, secure anything; you can
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show that. B u t it is im m aterial on whose 
advice it was made. The question is not 
on whose advice it  was made, but whether 
it was a substantial m ortgage which, on 
its f^ce, it purports to bo.

Q. Did Mr. M cCracken know about this m ort-
gage? A. Yes, sir.

Q, What do you mean when you say, it d id n ’t 
amount to anything? A . I  mean to say  that—  
since that—I gave that as collateral security  on an 
endorsed note, and since that the note has been 
disposed of and in p art paid, so that I  have 
been released, and Mr. M cCracken a good many 
times wished me to get that note fo r a p u r-
pose he had—  to get more hold.

Q. You were asked about m aking some repairs 
on the Pennington street property? A l Y es, sir.

Q. And charging it to Mr. M cCracken? A . 
Yes, sir.

Q. W hy was that done? A . W ell, I  w as do-
ing the jobbing, and when there came a b ig-
ger job while Mr. M cCracken w as collecting 
the rent, we asked Mr. M cCracken i f  he w ouldn’t 
pay us— for instance, the Pennington street 
bouse wanted to be painted, and it amount-
ed to several dollars; well, we asked him, and 
he agreed to pay some on different occasions.

Q. But the question which w as asked you was 
why did you charge it to M r. M cCracken, i f  the 
property belonged to you? A . W h y because we 
made a special bargain w ith Mr. M cCracken, as 
he was collecting the rent; we couldn’t spend 
so much on repairs, getting no rent.

Q. Who made the repairs on those several 
properties after they had been conveyed to Mr. 
McCracken? A. W e did.

Q. You did? A. Y es, sir.
Q. And who paid you fo r those repairs? A . 

Why, the smaller repairs we got no p ay  for,
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10 and the b igger ones, where w e made special 
bargain  w ith Mr. M cCracken before it was done, 
w hy he paid  so much o f the rent.

Q. W a s that agreed upon that that should be? 
A . Y es, sir.

M r. M cC arter: Y o u  h ave gone into all 
this before.

M r. B rad n er: No, sir, you brought it all 
out on cross-exam ination I  never heard of 
it  before.

20 Q. W ho paid th e-w ater rents on the different 
properties a fte r  they had been conveyed to Mr. 
M cCracken? A . I  did.

Q. F o r  how long a time, do you know? A. 
W ell, quite a time, several years, but I  cannot 
say positively.

Q. W hen you gave  the Jacobus claim  to Mr. 
M cCracken fo r  collection w as it then in the shape 
o f a note or a book account? A . I  never knew 
o f any note. M r. M cCracken w as in the habit 

30 o f h avin g m y endorsement on notes and checks; 
he got them blank as much as three of a kind, 
oftentim es six  at a  time, and I  have no recol-
lection— I  don ’t believe that I  put that on; it 
m ust have been on before, because I  went to Mr. 
Jacobus and asked him—

Mr. M cC arter : N o. no.
Q. I  w ant to know whether, when you gave 

the claim  to him, it  w as then in the shape of 
a note or book account? A . I  never recollect 

4 0  o f  any note at all.
Q. D id you get a  note from  M r. Jacobus? A. 

D id I  g ive a note?
Q. Get a note from  him? A . No, sir, I  never 

got a note. I  don ’t know w hat I  would go to 
Mr. Jacobus fo r  i f  I  had taken his note, and 
asked him to p ay  me.
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F U R T H E R  C R O S S  by M r. M cC a rte r:
Q. Mr. Reeves, you paid  the w ater rents on 

these properties, or such o f them as you  w ere 
collecting the rents from , d idn ’t  you? A . No, 
sir— Mr. M cCracken had them a good while, and 
I paid it clear up to the last notch.

Q. Well, you recollect the fa ct that you col-
lected, the rents o f these properties or some of 
them after Mr. M cCracken had his deed, you re-
member that, don’t  you? A . I  think so, but 
they are—

Q. No, answer m y question. Dio you or do 
you not remember, as you have already testified 
in the case, that you collected the rents on some 
of these properties a fter you gave the deed to 
Mr. McCracken, do you remember now today? 
At I cannot recollect distinctly, but you w ill 
have a way of finding out through m y agent 
Mr. Ball.

Q. Don’t you remember that you directed M r. 
Ball to make arrangem ents w ith M r. M cCracken, 
as he may direct, about the arrangem ent or p a y -
ment of the rents? A . Y es, to p ay  M r. B rom ley 
his interest, it was to go there, and nowhere 
else.

Q. You gave Mr. B a ll a w ritten  direction 
about the rents, do you remember that? A . Y es, 
sir, I recollect that.

Q. Now, w asn’t it  while you w ere collecting 
the rents on that p roperty  that you paid the 
water rents? A. Y es, and later besides.

Q. Have you got any vouchers? A . No, but 
I think I  have got a w ay  of showing it.

Q. I wish you would tell me how it is? A . 
Well, I think m ay be the W a te r  B oard  m ight 
know.

Q. That is the only means you have got o f 
showing it? A . Y es.

Q- That is all.
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10 M A R Y  R E E V E S , sworn on behalf of the 
com plain an t:

D irect-exam ination by M r. B rad n er:
Q. M rs. Reeves, you are the w ife  of Moses 

E . R eeves? A . Y es, sir.
Q. Do you know M r. M cCracken? A. Yes, 

sir.
Q. Do you recollect signing a deed of some 

property, conveying some p roperties to Mr. Mc-
Cracken? A . Y es, sir.

20 Q. Including the home up on Clinton avenue—  
do you rem em ber that occasion? A . Yes.

Q. W here did you sign the deed? A . In his 
office.

Q. Mr. M cC racken ’s office? A . Mr. McCrack-
e n ’s office.

Q. H ad you been there before that occasion? 
A . Y es, sir.

Q. W ith  your husband? A . Y es.
Q. H ad you been present at any conversation 

30 relating to the proposed tran sfer of these prop-
erties before that? A . B efo re  that? I  cannot 
remember before that. W hen they w ere together.

Q. W ho w ere there on the occasion of the 
signing o f the deed? A . W h y C h arley Reeves 
and M r. Reeves and m yself, besides a boy in 
the office.

Q. A n d Mr. M cCracken? A . A nd Mr. Mc-
Cracken.

Ql  D o  you  recollect w h at w as said at that 

40 tim e and w hat w as done? A . I  gu ess so.
Q. Now, w ill you try  to tell us w hat was said 

then?
Mr. M cC arter: L et me see, is that com-

petent now? W h at is the object, Mr. 
B rad ner?

M r. B ra d n er: I  w ant to show what the 
object w as in m aking this tran sfer at that 
time, at the time the deed was executed.
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A. It was made to—
Mr. B radner: Ju st a moment.
The Court: W ell, I  suppose it  is com-

petent to show the consideration. W h at 
does the deed show?

Mr. B rad ner: The deed shows $3,500 
for about $20,000 w orth o f property.

The Court: W ell, you can show that 
that w asn’t the true consideration. I  
will admit the evidence.

Mr. B radner: I  w ent about it  in  that 
way to let the w itness tell her own story. 
I f  counsel wish me to I  w ill ask the ques-
tion.

The Court: Is it not better fo r  her to 
tell her own story?

Mr. M cC arter: I  think so.
Q. Tell us what occurred there? A . M r. M c-

Cracken told us to sign these deeds and say  
nothing about it to anyone, and to sell the prop-
erty and pay our debts off, and be sure and 
not say anything about it before F ran k  B ra d -
ner, and he would make a w ritin g but he d id n ’t 
have time that day, but he would see to it im-
mediately, and he had C h arley receipt all the 
bills that he owed us, and showed him how  to 
keep a separate account, and he done it righ t 
then and there, and he had Mr. Reeves make a 
due hill so that i f  he was called up on supple-
mentary proceedings he would h ave something 
to show, and he had us make a chattel m ort-
gage at the same time, besides the deeds.

Q. What .bills do you refer to, you said he 
had Charley receipt? A . W here he owed us.

Q. Were there any other bills receipted at 
that time, do you remember? A . I  d on ’t re-
member.

Q. Did you notice how large a piece o f prop-
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10 e rty  it w as the due bill was made out for! A. 
No, sir.

Q. Y o u  don’t remember th a t! A . No, sir.
Q. Do you remember w hat the due bill said, 

w as it read ! A . I  d on ’t remember that, no.
Q. M r. R eeves signed it though! A . Yes, sir.
Q. D id you sign the due b ill! A . No.
Q. D id you hear anything said about any 

notes that Mr. M cCracken had endorsed! A. No.
Q. Y o u  d id n ’t !  A . No, sir.

20 Q- W ho took your acknowledgm ent on those 
deeds! A . W ent up to W h iteh ead ’s office, I 
think.

Q. I  w ill ask you how m any deeds you signed 
at that time, do you rem em ber! A . W ell, pretty 
near all the properties, but I  cannot remember 
w hether there w as m ore than one paper. Two 
papers, w a sn ’t th ere! I  cannot remember.

Q. Y o u  say  you w ent to Mr. W hitehead’s of-
fice! A . Y es, sir.

30 Q* W here w as M r. M cC racken ’s office at that 
tim e! A . W hy, down in the Globe Building.

Q. W here w as Mr. W h iteh ead ’s office! A. In 
this building.

Q. In the P rudential B u ild in g! A . Yes, sir.
Q. A nd you came up h ere! A . Yes, sir.
Q. W ho came w ith y o u ! A . McCracken, and 

Mr. Reeves.
Q. D id C h arley  come with y o u ! A. No. ^
Q. W h at occurred at Mr. W hitehead’s office?

4 0  A . W ell, there w as some talk between the two 
law yers about the consideration, and there was 
som ething changed about the consideration, and 
W hitehead told us i f  we w ere going to talk about 
it he would have nothing w hatever to do with 
it, and we w ere to sa y  nothing about it, and he 
would see to it, that is, that M cCracken would 

give us a little  w ritin g  back.
Q. W h at w as the talk  then about the considera-
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tion? A. Well, I  don’t know as I  rem em ber ju st  10 
what it was. There w as som ething altered ; Mr. 
McCracken had put down som ething and W hite- 
head thought it was better to change it, and they 
changed it, and I  don’t remember the figures.

Q. That was after you had signed the deed!
A. Yes, sir.

Q. You don’t remember w hat the change w as?
A. No.

Q. Have you had any conversation w ith  M r. 
McCracken since the deed w as made? A . Y es. 20

Q. What about— have you been to his office?
A. I have been to his office, yes.

Q. What for? A. Mr. B eeves, when he w as 
sick, he would send me down there some time.

Q. What for? A . W ell, i f  he w anted to send 
any word or anything.

Q. Well, do you remember any o f the m es-
sages that you took there? A . I  took a m es-
sage that there was somebody that w anted to 
buy our home— our place there. 3 Q

Q. To Mr. McCracken? A : Yes.
Q. Did you see him? A . Y es.
Q. What did he say ? A . H e was crazy  to  sell 

it. I went there m yself once on m y own ac-
count when Mr. Reeves w as so sick that the 
doctor said probably—

Mr. M cCarter: N ever mind.
Q. You went there one time when som ebody, 

wanted to buy the place? A . Y es, sir.
Q. And you saw Mr. M cCracken? A . Y es, an 

sir.

Q. Do you know who it w as w anted to buy 
d at that time? A . Y es, sir, M r. Sheerer.

Q. And you told Mr. M cCracken about it? A .
*es, sir.

Q. What did he say? Ab W hy, he w anted to 
sell it.

Q- Is that all that w as said? A . Y es, sir.
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Y es, he came before that so often that I had 
to tell him not to come, and before I  got home 
he had been there, and had him sign some pa-
pers in blank.

Q. Y o u  don’t know th at; you were told lie 
had there? A . I  w as told he had been there 
and had him sign some papers.

Mr. M cC a rte r: I  ask to h ave that strick-
en out.

20  The C ou rt: Y es, unless you heard it
from  M r. M cCracken.

B y  the C ou rt: Q. Did you hear it  from Mr. 
M cCracken? A . No.

F U R T H E R  D I R E C T :
Q. H ave you signed any other papers re-

latin g  to an y  of these properties since that 
original deed at Mr. M cC racken ’s office? A. 
Y es, I  signed a paper.

3 0  Q. W here? A . A t  his office.
Q. Do you know w hat p ro p erty  it related to? 

A . Pennington street property.
Q. W h at did he say  to you? A . He said it 

w as to see that I  w as w illing that he should 
borrow  more m oney on that property, as it wasn’t 
a large m ortgage, and he would get it straight-
ened up, and wanted to deed it back because it 
w as too much of a burden fo r  him to carry, 
and he couldn’t sleep nights, but he wanted us 

¿ a  to take it back, and i f  he could raise a little 
m ore money he would do th a t; p ay  it up and 
deed it back.

Q. D id you sign the p ap er1? A . Y es, sir.
Mr. B rad n er: I  gave notice generally 

to produce all those papers.
Mr. M cC arter: W e  have that here, it 

has already been m arked fo r identification.
Q. Is that the paper you signed, just look at
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that (showing witness paper m arked E xh ib it B 1  
for identification) ? A . I  suppose it  is.

Q, You signed it? A!. I  suppose so.
Mr. Bradner: I  w ill offer it  in  evidence fo r  

complainants, it is a  deed dated A u g u st 
10, 1898, made by M ary  T. B eeves and 
Moses E. B eeves her husband, to Selina 
A. McCracken, consideration $1.00, and de-
scribes property on the northerly line o f 
Pennington street, in the C ity  o f N e w a rk ; 
quitclaim deed in form , and recites that 
the intent of this quitclaim  deed is to con-
vey and release all righ t o f dow er of the 
said M ary T. B eeves; acknowledged the 
17th day of August, 1898, and not record-
ed.

Marked E xhibit CIO, Jan u ary  14, 1903.
Q. Do you know anything about the Belm ont 

avenue property that was included in this deed 
to Mr. McCracken? A . I  know about it.

Q. Yes, well what about that? A . W e collected 
the rents there, and he wanted to deed it  back to 
me, and I  told him not to, to keep the properties 
altogether, and he said why, w a sn ’t it  good fo r  
anything at a l l ; I  told him  we had to have some-
thing to live on, and I  told him not to deed it 
back, and it seems he did.

Q. Did you ever get the deed o f it? A . No.
Q. You never saw it? A . No.
Q. H o w  d o  y o u  k n o w  h e  m a d e  a  d e e d  b a c k ?  

A . S o m e b o d y  s a w  i t  i n  th e  p a p e r .

Q. And told you about it? A . A n d told me 
about it.

Q. But Mr. M cCracken never m ade a deed and 
gave it to you? A . No.

CROSS-EXAMINATION by Mr. McCarter:
Q. W h e n  y o u  w e n t  in t o  M r .  M c C r a c k e n ’ s o ff ic e , 

M rs . R eeves , th e  d a y  th e  d e e d  w a s , a s  y o u  s a y ,
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1 0  si g n e d d o w n t h e r e, w a s t h e d e e d al r e a d y p r e -

p a r e d ? A . W h i c h d e e d i t t h a t ?

Q. T h e d e e d f o r t h e p r o p e r ti e s ?  A . N o, si r, 

i t w a s n’ t all p r e p a r e d.

Q. I b e g p a r d o n.  A . H e w a s p r e p a ri n g t h e m 

I s u p p o s e t h e n.

Q. N o t w h a t y o u s u p p o s e, M a d a m, I a s k e d 

y o u r r e c oll e c ti o n a s t o w h e t h e r o r n o t — A . W ell, 

h e w a s w ri ti n g t h e m a n d g e t ti n g r e a d y.

Q.  T h e n y o u s t a y e d t h e r e w hil e M r. M c C r a c k e n 

2 0 w r o t e t h e d e e d ? A . Y e s, w r o t e p a r t o f it,

Q. W Ti at p a r t o f i t ? A . Y e s, si r.

Q. W h a t p a r t d o y o u r e c oll e c t ?  A . O h w ell, 

I d o n’t k n o w w h a t p a r t.

Q. A n d t h e d e e d w a s alt e r e d, y o u s a y, u p i n 

M r. W h i t e h e a d’ s offi c e ?  A . Y e s, t h e r e w a s — 

a b o u t t h e c o n si d e r a ti o n ; t h e d e e d w a s n’t alt e r e d, 

a s I k n o w of.

Q. W Th a t d o y o u m e a n a b o u t t h e c o n si d e r ati o n ? 

A . I m e a n j u s t w h a t I s a y, w h a t w a s p u t d o w n 

3 0 a s t h e c o n si d e r a ti o n.

Q. T h e n t h a t p a r t o f t h e d e e d w hi c h d e s c ri b e d 

t h e c o n si d e r a ti o n w a s al t e r e d i n M r. W hit e h e a d’ s 

offi c e ? A . I s u p p o s e i t w a s, t h e y s ai d s o.

Q. O h n o w, M r s. R e e v e s, I w a n t t o di r e c t y o u r 

a t t e n ti o n t o o n e t hi n g.  Y o u a r e o nl y p e r mitt e d 

t o t e s ti f y t o w h a t y o u k n o w p e r s o n all y. A . W ell, 

t h e r e w a s w r i ti n g ; t h e y w r o t e o n t h e d e e d aft e r.

Q. T h e y w r o t e o n t h e d e e d i n M r. W hit e h e a d’ s 

offi c e ? A . Y e s, si r.

4 0 Q* WTh o d i d t h e w r i t i n g i n Mr. W h i t e h e a d ’ s of-
fic e? A. Mr. " W hit e h ea d, I pr es u m e.

Q. W ell, w h y d o y o u p r e s u m e h e di d it, di d 

y o u s e e hi m d o i t ?  A . Y e s, si r.

■ Q. I s t h a t w h a t y o u m e a n, t h a t h e w r o t e hi s 

n a m e t h e r e, i s t h a t w h a t y o u m e a n h e w r o t e ? A. 

I s ai d t h a t t h e y al t e r e d s o m e t hi n g a b o u t t h e c o n-

si d e r a ti o n.

Q. W ell, di d y o u s e e t h e m al t e r s o m et hi n g
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about the consideration, did you see Mr. W hite- 
head alter something about the consideration? 
A. Put his pen on the paper.

Q. Something about the consideration? A .

Yes, s ir .
Q. In his office? A . Y es, sir.
Q. Did you look at the deed a fte r  it w as done? 

A. No, sir.
Q. How do you know he put his pen on the 

paper, something about the consideration in the 
deed? A. W ell, because they did so.

Q. And you saw him put his pen on the p ap e’t 
about it? A. Y es, sir.

Q. W e l l  now, Mr. M cCracken you think w as 
engaged in w riting this deed or p a rt of it  at 
least, when y o u  went into his office, in the Globe 
b u ild in g ?  A .  Yes, he and his boy.

Q. W e l l ,  were they both w ritin g  at the deed? 
A. I su p p o se— it don’t make any difference, does 
i t ,  I  c a n n o t tell who w rote the deed exactly.

Q. T h e  o n ly  difference it  makes is that you 
are t e s t i f y in g  in court and you are supposed to 
be te l l in g  w h a t  you recollect, and it  m ay be im -
p o r ta n t,  and his H onor the V ice  Chancellor and 
the co u n se l w ill ha ive  to be the judges o f its im-
p o rta n c e ; now, I want to know whether it  is true 
o r n o t th a t  Mr. M cCracken, when you w ent in 
the office and after you got in there, w as him self 
engaged in  w riting that deed? A . I f  he w asn ’t 
w r it in g  i t  he  was telling the boy to do the w rit-
in g  a nd  t e l l i n g  him w hat to w rite.

Q. V e r y  good, now, which w as it? A . I  guess 
th a t ju s t  what I  said ju st now is exactly  w hat was 
so.

Q. Y o u  n o w  recollect that he w as not in  fa ct 
w r i t in g  th e  d e e d  him self? A . I  told you w hat 
I  k n o w  a b o u t it, that they w ere both engaged in 
p re p a r in g  th e  deed.

Q- You could see whether Mr. M cCracken was 
writing or not, couldn’t you? A . Y es, sir.
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10 Q. Did the boy and he sit a t the same desk? 
A . No.

Q. "Well, who w as w ritin g  the deed? A. The 
boy w as w riting.

Q. A n d  Mr. M cCracken? A . M r. McCracken 
w as p a rt o f the time showing C h arley how to 
change these— keep a separate account of these 
accounts, that I  told you about, receipted ac-
counts.

Q. W h at w as M r. Cracken doing in regard to 
20 the deed, that is w hat I  w ant to know? A. Well, 

he w as p rep arin g  the deed, that is what I am 
sure of, and the boy was w ritin g  the deed.

Q. Now, did you go there fo r  the purpose of 
signing the deed? A . Y es, sir.

Q. W ho asked, you to go fo r  the purpose of 
signing the deed? A . I  suppose m y husband.

Q. Y o u  knew that your husband was about 
fa ilin g  d id n ’t  you? A . I  knew he w as in trouble.

Q. Y o u  knew th at the E x p o rt Lum ber Company 
30 had ju st  about obtained, or had obtained, or were 

about to obtain next day, a  large  judgment for 
several thousand dollars against your husband? 
A . Y es.

Q. D id you know that Mr. M cCracken had ac-
commodated your husband b y  perm itting him to 
use his name in the bank? A . Y es, and I know 
that m y husband had paid M r. M cCracken by let-
ting him take his name.

Q. Now, don’t  be quite so anxious, but just 
40 answ er m y question. Y ou  can bring out all y°u 

w ant from  your law yer, Mr. B radner, he is quite 
capable o f taking care  o f you. Now, you knew 
that M r. M cCracken was on the back of notes 
that w ere over here in the M erchants’ Bank, to 
a  large sum of money, d id n ’t you? A . In some 
bank.

Q. A nd w as that spoken of that day? A. No, 
that w a sn ’t spoken of, not there.
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Q. Was it spoken of anyw here that day? A . 
I suppose I  must have known it.

Q. Well, was it spoken o ff  A . No, I  don’t 
remember.

Q. Why did you say not there, w a sn ’t it 
spoken of up in ’Mr. W h iteh ead ’s office? A . No, 
sir.

Q. You are sure o f that? A . I  am sure o f it.
Q. Then you understood that you w ere endea-

voring with your husband to get p roperty  out of 
your husband’s name to prevent your husband’s 
creditors from reaching it, is that it?  A . No, 
getting time to pay our debts, gettin g time.

Q. Then you understood that you w ere getting 
rid of property? A . W e w eren ’t gettin g rid  o f it.

Q. One moment, you understood you w ere get-
ting rid of property so as to avoid the paym ent 
of the Export Lumber C om pany’s judgm ent? A . 
Not to avoid it, but to get time.

Q. Oh, to extend it, so to speak? A . T o get 
time.

Q. And your understanding w as that it w a sn ’t 
to secure Mr. M cCracken at all? A . No, sir.

Q. He was going to forgo everything he had 
too, was he? A . I  suppose mot.

Q. He was a philanthropist, he w as going to 
give up everything? A . No, he w as not.

Q. That w asn’t very  much like it, was it? A . 
No, sir.

Q. You further understood that i f  b y  means of 
getting what you call time, you would prevent 
the Export Lumber Com pany from  collecting 
this judgment out of that property, w as that it? 
A. We were going to get time to p ay  the Lum ber 
Company, and not let him take $50,000 or $10 0 ,- 
000 for a small amount, under Mr. M cC racken ’s 
advice.

Q. How much did you consider this p roperty
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10 w orth i f  yon knew anything about it, $50,000 or 
$100,000? A . Y es.

Q. W ell, which w as it? A . W ell—
Q. E ith er w ill do, I  suppose? A . $60,000 is a 

low  estim ate.
Q. O r you m ight ca ll it $100,000? A . No..
Q. W ell, be that as it  m ay you were seeking, 

as you  say  now, to  save $50,000 w orth of prop-
e rty  so as to p ay  off the E x p o rt Lum ber Com-
pan y some other time is that it? A . Yes, sir.

20 Q. L id  you know the amount of the Export 
Lum ber C om pany’s claim ? A . No, sir.

Q. W ho told you that w as the design? A. 
M r. M cCracken and m y husband.

Q. Y o u r husband before you went there, I  sup-
pose? A . Y es, sir.

Q. A nd Mr. M cCracken a fte r  you got there? 
A . Y es, sir.

Q. H ow  d id  y o u  h a p p e n  to  g o  u p  t o  M r .  W h ite -  

h e a d ’ s o ff ic e ?  A . B e c a u s e  M r .  M c C ra c k e n  

3 0  w a n te d  t o  g o  th e r e .
Q. D id he g ive  any reason fo r  wanting to go 

up to M r. W h iteh ead ’s office? A . I  don’t know.
Q. Y o u  have acknowledged deeds before? A. 

Y es, sir.
Q. Y o u  acknowledged deeds before? A. Yes, 

sir.
Q. Y o u  d id n ’t  go up to  the Prudential Building 

a fte r  signing a  deed in the Globe Bhilding and 
sim ply acknow ledge it? A . No, sir.

4 0  Q. A nd you sa y  no reason w as given? A. I 
say  I  don’t remember.

Q. T here m ight have been some reason but 
you don’t know? A . I  don’t know ; there might 
have been some.

Q. The first deed included all o f your property 
or all o f your husband’s p roperty? A . I  guess so, 
in E ssex  county.

Q. W ell—  A . No, not all.
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Q. Well, then why d idn ’t  you convey the rest 
of it? A. W ell, I  cannot tell.

Q. Cannot tell about that? A . No.
Q. Nothing was said about that at all, eh? A . 

I don’t remember.
Q. Do you know w hat properties it  included, 

this deed? A . Oh, I  guess I  would know.
Q. Well, see i f  you can recollect it? A . P en -

nington street property.
Q. That you are quite sure of?  A . A n d  A sto r  

street and F e rry  street and our home.
Q. That is' on Clinton avenue? A . Y es, sir.
Q. The old Ludlow property? A . I  guess that 

is all.
Q. Now you feel quite clear in your mind you 

have thought of—  A . I  am not quite positive 
whether I  have them all or not.

Q. You are at least certain about them and 
there may have been more? A . Y es, sir.

Q. Now, at that time, M r. B eeves had some 
quite valuable property over in A rlin gton , d id n ’t 
he? A. Yes, sir.

Q. W asn’t there the same danger, that the E x -
port Lumber Com pany would gobble that up  fo r 
its small judgment of $2,000? A . P erhaps so, 
I don’t know.

Q. Don’t know why that w a sn ’t  put in? A . No, 
I don’t.

Q. Do you recollect w hat valu e you and Mr. 
Beeves put upon that A rlin gton  p roperty? A . 
No.

Q. About what did you estim ate it to be worth? 
A. I don’t know anything about it.

Q. Didn’t you ever hear yo u r husband speak of 
that property as being w orth to you or to him 
or to both of you at least $10 ,0 0 0  over and above 
everything against it? A . No, I  don’t  know  any-
f ug about that property, I  d id n ’t know about it 
then.
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1 0  Q. D id n ’t  know you had it?  A . I  knew I  had it 
o f course.

Q. Now, see i f  you  can recollect any properties 
in  N ew ark or E ssex  county that w ere in this 
deed that you owned? A . T hat w ere in that 
deed conveyed to him?

Q. T o Mr. M cCracken? A . W ell, something in 
Peshine avenue.

Q. Y es, w hat else now? A . W ell, there was 
p roperty  in Belm ont avenue and in Boyd street

20  I  guess in that deed to M cCracken that I didn’t 
tell you o f before.

Q. N ow  don ’t  you remember that on that same 
day, M rs. Beeves, another deed w as signed by 
you to your son, Charles? A . Y es, sir.

Q. W h at w as that for? A . Because Mr. Mc-
C racken advised it.

Q. W ell, w hat reason was given fo r  the advice? 
A . I  cannot tell you that, I  don’t  k n ow ; it all went 
along w ith the rest.

30 Q. A n d  w hat p ro p erty  did that cover? A. 
Peshine avenue,

Q. W h at w as the object of that deed? A. The 
same object as the other, I  suppose.

Q. To express it  m ildly, to get time to pay the 
E x p o rt Lum ber C om pany’s judgm ent? A. Yes, 
sir.

Q. D id you owe C h arley  any money at that 
time? A . I  w a sn ’t  doing the business.

Q. W ell, your husband? A . I  don’t know.
40 Q- W as any due bill arranged fo r  Charles? A. 

I  don ’t know.
Q. D o n ’t remember anything about that, eh? 

A . Mr. B eeves signed a due bill.
Q. F o r  Charles? A . F o r  M cCracken.
Q. I  d id n ’t  ask you about th at; you told us 

about th at; I  am talking about C harley now? A. 
I  don’t remember.

Q. W a s C h arley  to p ay  this back too? A.
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Charley was doing business w ith bis father, I  
don’t know.

Q. Well, was he to p ay  it back? A . I  don ’t 
know.

Q. Nothing said about that? A . No.
Q. How does it  happen you  know about Mc-

Cracken and not about C harley? A . Because Mr. 
McCracken didn’t belong in the fam ily, and I  le ft 
Mr. Beeves to settle the other affairs.

Q. Was C h arley ’s deed acknowledged before 
Mr. Whitehead? A . Y es, I  think so.

Q. Are you sure about that ? A . I  am not sure, 
I cannot tell.

Q. Well now, w asn ’t it  true that M r. M c-
Cracken was engaged in w ritin g  one deed and 
Mr. McCracken’s clerk w as engaged in w riting 
another? A. I  cannot tell you, I  know they w ere 
both writing and both p rep arin g  the deeds.

Q. Not preparing the same deeds at the same 
time, were they? A . I  guess not.

Q. I  don’t quite understand w hat you said in 
regard to the Belm ont avenue property, w o n ’t 
you repeat that again; you w ere collecting the 
rents on that property? A . Y es, sir.

Q. You had to live, couldn’t  live  on the air? A . 
Yes, sir.

Q. And your husband was sick? A . Y es, sir.
Q. Business was poor, I  suppose, and you had 

to have the rents to live, that w as right, w a sn ’t 
it? A. Yes sir.

Q. Now tell us the conversation between you 
and Mr. McCracken or w hat you overheard M r. 
McCracken say in regard  to the Belm ont avenue 
property? A, W hy he said that things w ere get-
ting so settled up now that he wanted to deed 
some of the properties back, and there w as that 
Belmont avenue and B oyd  street property, he 
wented to deed back, and I  said not to do so.

Q. Well, things were gettin g so settled up—
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10 w hat things w ere gettin g so settled up? A. I 
d on ’t know ; that is w hat he said.

Q. H ad the E x p o rt Lum ber C om pany’s judg-
ment been paid? A . A sk  somebody that knows 
som ething about the business.

Q. W ell, d id n ’t you know about that? Look at 
me and not at your son, w as it paid or don’t you 
know, w hat is the fact?  A . I  presume it was 
p aid ; it  ought to be paid.-

Q. W ell, do you know w hether it was paid? 
20 A . I  d on ’t understand that p art o f the business; 

I  w ill answ er w hat I  know.
Q. T h at is all I  want you to; now, do you know 

Whether or not in  fact the E x p o rt Lumber Com-
p a n y ’s judgm ent was paid? A . I  think it is paid.

Q, No, that is not the question. Do you know 
whether or not a t the tim e that you say Mc-
Cracken w anted to g ive  back the Belm ont avenue 
property, do you know w hether a t that time the 
E xp o rt judgm ent w as paid? A . I  am sure it was 

30 paid.
Q. H ow  do you know it? A . W h y I  heard 

enough talk  about it. I  don ’t do the outside busi-
ness.

Q. Now, all th at you know about it then is 
w hat w as told you  or w hat you overheard said? 
A . Y es, sir.

Q. Y o u  said that you did not want the prop-
e rty  back, w hy d id n ’t  you w ant it back? A. I 
wanted it all kept together, and he was to at- 

4 0  tend to the interest. M r. B eeves was sick and 
I  wanted— that d id n ’t y ie ld  so much as some 
others of the property, and it should all go. to pay 
the interest and taxes.

Q. I  understood you to say that you couldn’t 
live on wind, M r. B eeves w as sick and that you 
had to have the rents o f the Belm ont avenue prop-
e rty  to live on, which is p erfectly  feasible and 
n atu ral; that being so, and the judgment being
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paid and Mr. M cCracken being w illing to deed it 
back why didn’t yon take it  b a ck 1? A . I  d id n ’t 
want to take it  back unless all the rest w as given 
back.

Q. Now, that is the only reason eh? A . W h y—
Q. Is that the only reason? A . I t  had to be 

kept together, and when the whole w as deeded 
back why the /thing w as to be settled up.

Q. What was to be settled up? A . W ell, any-
thing that was to be settled up, I  don ’t know.

Q. Then anything that w as Settled up w as to 
be settled up; is that all you know about it? A . 
I know about it, but I  cannot tell you what I  do 
know.

Q. Don’t you know, as a m atter o f  fact, Mr. 
Sheerer had bought the hom estead on Clinton ave-
nue long before that? A . Y es, and that w as to 
go to pay up our debt.

Q. What whole thing was to come back, that you 
referred to ? A. The whole p roperty  w as to come 
back.

Q. Let me understand you rig h tly ; then do I  
understand that your contention is that M r. M c-
Cracken simply took this p roperty  to hold it and 
nurse it so that you m ight be able in the mean-
time to somehow or another ra ise  the money to 
pay the E xport Lum ber C om pany’s judgm ent? 
A. When we sold our p roperty  that w as to p ay  
the debts or anything that w as against us.

Q. In the meantime the E x p o rt Lum ber Com -
pany’s judgment had been paid, is not that right? 
A. It ought to be paid.

Q. You understood it w as paid, and y e t when 
he wanted to deed you back the Belm ont avenue 
and the B’oyd street p roperty  you d id n ’t w ant to 
take it? A. He said the things w a sn ’t settled up.

Q. You didn’t want to take it?  A . I  d id n ’t w ant 
to take it until the things w ere cleared up.

Q. What was to be cleared up that had to be
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10 cleared up? A . I  cannot do the business and 
tell you  all the particulars:

Q. W hen did you first learn that a deed had 
been made to you fo r  the Belm ont avenue prop-
erty? A . Someone told me they seen it in the 
p ap er; that is the first I  knew about it.

Q. W ho w as the someone, your husband? A. 
No, sir.

Q. D id your husband ever talk  to you about it 
at all? A . A fte r  it w as done I  suppose he

20  talked about it, I  cannot tell w hat he talked about.
Q. Do you recollect going before Mr. Titus 

down in the Globe B uild in g to acknowledge this 
E xh ib it C 10, this quitclaim  o f the Pennington 
street p ro p erty? A . W ho is Mr. Titus?

Q. Y o u  seem to have gone on the 17th of Au-
gust, 1898, before G eorge M. Titus, Master in 
C hancery o f N ew ark, here to acknowledge that 
p ap er; do you recollect that at all? A . I don’t 
remember.

30 Q. In  the back o f the same building and I guess 
probably on the same floor w ith Mr. McCracken? 
A . I  d on ’t remember that; no, sir, I  didn’t know 
it w as a deed at a ll; I  d idn ’t  know it was any form 
o f a  deed; I  know ju st w hat he told me that it 
w as sim ply to  show that I  was w illing that he 
should raise m ore money on that Pennington 
street house, as there w a sn ’t but very  little mort-
gage, and settle things up ; he w as always going 
to settle things up.

40 Q. T here w a sn ’t  a  v e ry  h eavy m ortgage on it. 
D o you remember signing a  m ortgage on this 
Pennington street p ro p erty  to secure some $1800 
to the O range N ational Bank? A . Yes, sir.

Q. Y o u  have a  distinct recollection of having 
done that? A . Y es, sir.

Q. Y o u  knew the H ow ard Savin gs Institution 
had a m ortgage on this Pennington street prop-
e rty  o f $2500? A . Y es, some institution did.
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Q. And your present recollection is that M r. 
McCracken owned that property, that is the P en-
nington street property, under this deed th at you 
have spoken of? T hat is your recpllection about 
that? A. He held it under that deed, he d id n ’t 
own it.

Q. He didn’t own it? A . D id n ’t own it, he held 
it in trust.

Q. Well, he derived w hatever righ t he had in 
it under that deed, that is your recollection? A . 
He held it in trust.

Q. Under that deed? A . U nder that deed.
Q. You don’t recollect th at as a condition fo r 

his execution and delivery to you o f the deed fo r 
the Belmont avenue property, that he suggested, 
and you acquiesced in the idea that you should 
release your dower in the Pennington street prop-
erty? A. No, sir, not a w ord ever w as said about 
such a thing.

Q. You think you had already signed to Mr. 
McCracken a deed fo r  the Pennington street 
property? A. Signed it in the office there that 
first time.

Q. Now, you w ere p erfectly  frien d ly  w ith M r. 
McCracken during all this tim e? A . Y es, sir'.

Q. You were very  good friends 'w ith him when 
you went to him and told him  you understood 
Mr. Scherrer wanted to buy the homestead? A . 
Yes, he had told me before— I  d id n ’t  w ant to sell 
the homestead, and one time when I  was in his 
office Mr. Reeves had sent me down, he said he 
didn’t know as anything could be1 done but sell 
the homestead, and I ’ said I  w a sn ’t  w illin g  to sell 
the homestead, but we w as anxious to get out of 
debt, and as soon as Mr. R eeves found this cus-
tomer he sent me right down to M cCracken to tell 
him.

Q. Then you changed you r mind in the mean- 
^ne? A. Yes, anything to get out o f debt and get 

out of this hole.
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1 0  Q. W h at hole w ere yon in ! A . In  debt, that 
is w hat I  call a hole.

Q. T o  whom w ere yon in debt! A . Well, I 
c a n ’t tell.

Q. Do yon recollect the amount fo r . which this 
dne bill w as given to M r. M cC racken! A . I do 
not; I  don’t remember.

Q. Y o n  h av en ’t a  v e ry  clear distinct idea of 
business, because you d id n ’t attend to the busi-
ness y o u rse lf!  A . I  d id n ’t.

20 Q- Y o u  w ere engaged at home attending to the 
domestic a ffa irs !  A . E xactly .

Q. A n d you did about as your husband sug-
gested, you had nothing to do w ith  the incurring 
o f the debt to the E xp ort Lum ber Company! 
A . No, sir.

Q. A n d  you d id n ’t know anything about busi-
ness m atters, did you, M rs. R eeves! A. Only 
w h at came exactly  under m y notice and care.

Q. W ell, you r husband transacted the business? 
30 A . M y husband transacted the business.

Q. H e made the purchases and made the sales 
when they w ere m ade! A . Y es, sir.

Q. A n d  you would sign any paper he suggested, 
w ouldn’t y o u ! A . Y es, and he would sign any 
paper that M cCracken suggested.

Q. Y o u  are sure o f that to o ! A . I  am sure of 
th at; I  have seen him do it enough times.

Q. Y o u  w ere alw ays present when the sugges-
tion was m ade! A . A lw a ys?  I  w on ’t say al- 

4 0  w a y s; but I  seen him sign plenty though.
T hat is all.

C H A R L E S  E . R E E V E S , sworn on the part of 
the com plainant,

D irect-exam ination b y  M r. B rad n er:
Q. Y o u  are  a son o f M oses E . Reeves? A. 

I  am.
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Q. Mrs. Beeves is not y o u r m other? A . No, sir.
Q. She is your fa th e r ’s second w ife? A . Y es, 

sir.
Q. You were in partnership  w ith your father? 

A. Yes, sir.
Q. How long had yon been in business w ith 

him? A. About fourteen years.
Q. Do you know Mr. M cCracken? A . I  do.
Q. Do you know him as a law yer? A . Y es, sir.
Q. Do you know w hether your fath er ever had 

any legal business with him? A . Y es, s ir; I  do.
Q, Prior to Jan u ary 1st, 1896? A . Y es, sir.
Q. During the time that you have been in busi-

ness with your father can you state w hether Mr. 
McCracken has acted as attorney or counsel? A . 
Yes, sir; he has.

Q. Has he for your fa th er individually, do you 
know? A. Yes, sir.

Q. What kind o f legal business, w hat w as done? 
A. Why, drawing deeds when m y fath er would 
transfer properties, make trades, Mr. M cCracken 
would search the records, and draw  the deeds.

Q. What was the business of Reeves & Sons? 
A. Carpenters and builders.

Q. Build houses? A . Y es, sir.
Q. And in building houses did it  ever become 

necessary to get any loans on properties? A . 
Yes, sir.

Q. Was anybody employed fo r  that purpose, to 
get loans? A. W ell, Mr. M cCracken used to a r-
range by getting notes discounted in the bank.

Q. How were those notes to be taken care of? 
A. When the houses w ere finished we would get 
a mortgage from someone and the notes would be 
paid off.

Q. Do you mean that each house would take 
care of itself that w ay? A . Y es, sir.

Q. How long had that sort o f business been 
going on prior to Jan u ary 1 st, 1896, about how 
OBg? A. Oh, I  suppose m aybe five years.
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1 0  Q. W ere you present at Mr. M cCracken’s of-
fice when a deed o f conveyance w as made by your 
fa th er and M rs. Beeves? A . Y es, sir.

Q. To him? A . Y es, sir.
Q. W hich  included the hom estead on Clinton 

avenue? A . Y es, sir.
Q. Y o u  remember that occasion? A . I  do, very 

well.
Q. W ere  you in the office before your father and 

his w ife  came in, or did you come in with them?
20 A . I  came in w ith  them.

Q. W ho w ere in the office then? A . Mr. Mc-
C racken and his clerk.

Q. W h at w as being done at that time when you 
went in? A . T hey w ere p rep arin g  this deed; Mr. 
M cCracken w as looking over his papers where he 
had our deeds ; we had taken some of our deeds 
that we had at home w ith us, and Mr. McCracken 
w as m aking preparations and g iv in g  directions to 
this office clerk, George, how  to make the deed.

30 Q- W as the deed signed in M r. McCracken’s 
office b y  your fa th er and his w ife? A . I  think 
not.

Q. Y o u  think it w a sn ’t signed there? A. I 
d id n ’t see it.

Q. W as there another deed made on the same 
occasion? A . Y es, sir.

Q. A n d who signed that? A . I  d idn ’t see any-
one sign it.

Q. T o whom w as that deed made ? A. To me.
40 Q- W h at p roperty? A . Peshine avenue.

Q. D id you ever get the deed? A . No, sir.
Q. D id you ever have it  in  your possession? 

A . No, sir.
Q. H ave you even seen it  since the time it was 

talked about there? A . N ever h ave seen the deed.
Q. W h y  was it  made, do you know, the one to 

you I  am talking about? A . W ell, I  cannot an-
sw er that only by the direction^ o f Mr. McCracken.



Q. W hy was the other deed made to M r. M c-
Cracken? A. I t  w as all done by M r. M cC racken ’s 
direction.

Q. Well, how do yon know? A . W ell, I  know 
about the circumstances o f the m atter, and I  know 
that Mr. M cCracken advised this.

Mr. M cCarter: Q. W ell, in your presence? A . 
Yes, sir.

Q. Confine yourself to w hat you heard.

FU R TH ER  D IR E C T :
Q. What occurred at that time, w hat w as done 

then about the other deed, the one to' you, or 
what was said in your presence? A . A bout the 
arrangement.

Q. Yes. A. That he w as to take the deeds for 
these properties, and he w as to collect the rent 
and pay all the running a ffa irs ; the interest and 
taxes and keep them intact that way.

Q. Anything else ? A . W ell, then until such time 
would come when he could sell the p ro p erty  and 
pay off these encumbrances then they would be 
straightened up and deeded back.

Q. Well, what encumbrances, i f  any, w ere talked 
about on that occasion? A . W ell there w as in-
terest and some back taxes.

Q. Were there any other debts mentioned at 
that time? A. No, sir.

Q. Did you know anything about any suits h av-
ing been brought against your fath er? A . I
knew that this E xp ort Lum ber a ffa ir  was going 
on.

Q. Was there anything said by M r. M cCracken 
as to what should be done w ith  these properties, 
or why he was taking them, tell us about that, 
i you know? A . Mr. M cCracken said that these

mgs would sweep us off the boards unless they 
were protected and cared for, and he advised us 
o make these deeds and he would take care of

10

20

30

40



128

1 0  them fo r ns and look a fte r  them in every way for 
our interest; he d id n ’t w ant one cent out of it.

Q. D id you see any other papers signed by 
your fath er on that occasion? A . A  due bill.

Q. W ho w rote that? A . M r. McCracken.
Q. H ave you  ever seen that due bill since that 

occasion? A . I  think I  did in one o f the cases 
w e had in the court house.

Q. D id n ’t you brin g  suit against Mr. McCrack-
en yourself?  A . I  did; yes, sir.

20 Q. Do you recollect w hether the due bill was 
in evidence at that time? A . I t  w as; yes, sir.

Q. D id you see any other pap er signed on this 
occasion in Mr. M cC racken ’s office? A . I  don’t 
remember.

Q. D id you sign any ? A . I  think I  did.
Q. W h at w ere they? A . I  don’t remember 

whether I  seen any papers in relation to this mat-
ter or not that day.

Q. D id you sign any papers ? A . Oh, I  receipt- 
30 ed a lot of bills.

Q. W ell, what w ere they? A . They were bills 
that w e had done w ork fo r  M r. McCracken we 
w ere w orking fo r  him  doing jobbing on his houses, 
and they w ere a  lo t o f bills that he owed us.

Q. W hen you say  us, who do you mean? A. 
M y fath er and me, Moses E . R eeves & Son.

Q. W h y did you receipt those bills? A. He 
wanted those bills receipted so that in case any-
thing w as ever brought up about these things 

4 0  that w ould be out o f the w a y  so that there 
w ouldn’t  be anything to run up against; I also 
receipted at the same tim e a  lot of bills for the 
estate of Charles Dowden.

Q. The firm  had bills against that estate? A. 
H ad bills against that estate and I  receipted them 
at the same time, and I  asked M r. McCracken 

, w hat I  should do about the receipt of those bills,
and he said I  w ill show you how  to keep a record
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of that, and he showed me how  to m ake a record of 
each bill I  had receipted, and he said w e w ill 
adjust that later; I  did that both in regard  to 
Mr. McCracken’s own bills and also the bills of 
the estate of Dowden.

Q. Did yon m ark them paid  on your book? A . 
No, sir.

Objected to.
Q. Didn’t you afterw ard s bring a suit against 

the estate of Dowden? A . Y es, sir.
Objected to as im m aterial.
Mr. B radner: I  w ant to ask the witness 

to show that that question came up there.
Q. On this occasion w as there any statem ent of 

accounts made out, any figuring done? A . No, 
sir; none whatever.

Q. Had you been in the office before this day, 
with your father? A . Y es, sir.

Q. Were you present at any conversation with 
Mr. McCracken? A . Oh, a  g rea t m any times be-
fore, yes.

Q. Before this deed w as made? A . Y es, sir.
Q. Were you present at any conversation in 

which anything w as said about m aking a convey-
ance of the property to  Mr. M cCracken? A . I  
don’t think I  was.

By the Court: Q. I  don’t quite understand 
Why you should have receipted bills that Mr. Mc-
Cracken owed you, w hy w as that, do you know ? 
A. The only thing about it w as that M r. M c-
Cracken said he didn’t w ant any trouble from  
this, he wanted everything squared up— fixed up.

Q. You were giving M r. M cC racken property—  
you were giving him real estate? A . Y es, sir.

Q. Now, if  Mr. M cCracken had charges against 
you or against your fath er and yo u rse lf w h y  I  can 
understand why bills of that sort should be re-
ceipted by McCracken, but I  d on ’t  understand 
why you should have receipted bills that M r. Mc-
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1 0  C racken owed you, by conveying this property he 
was putting him self in yo u r debt, according to 
your statement. N ow  w hy then should you have 
receipted bills which indicated a debt which he 
owed you, and your receipt indicating the pay-
ment o f that debt, when in point o f fact it was 
not paid. I f  M r. M cCracken had been transfer-
rin g  p roperty  to you, then you m ight have re-
ceipted those bills in paym ent fo r  the transfer, 
but I  don ’t quite see w hy you should have receipt- 

20 ed bills which Mr. M cCracken owed you. Now, 
can you  explain  that? A . T he only thing I know 
about it, I  did it  according to Mr. McCracken’s 
direction.

Q. D id ’t he explain w h y that w as necessary? 
A . H e explained in case that anything should 
come out o f these supplem entary proceedings he 
mentioned.

Q. Supplem entary proceedings against your 
fath er? A . A g ain st him I  understood.

30 Q. A g ain st M r. M cCracken? A . Yes, sir.
Q. W ell, that is the w ay  you understood it then? 

A . Y es, s ir; that is the w a y  I  understood it, it 
w as not our m anaging, he m anaged it and di-
rected it, and we did as he asked.

Q. Y o u  have no other explanation to make than 
that? A . I  d on ’t know o f anything else.

F U R T H E R  D I R E C T :
Q. Did he g iv e  you any credit fo r those bills 

40 anywhere, that you know of? A . I  never knew 
of any credit.

Q. D id you get any m oney at the time? A. Not 
a cent.

Q. W ell, w hat danger w as there of any supple-

m entary proceedings at that time?
M r. M cC arter: A g a in st McCracken you 

mean?
Mr. B ra d n er: A g ain st anybody.
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The Court: H e says against M cCracken.
Mr. B rad ner: T hat is the w ay  he under-

stood it.
A. Yes, I  didn’t know anything about supple-

mentary proceedings. I  am not a  law yer.
Q. Did you know w hat they m eant by that? A . 

No, sir; my interpretation would be th at he would 
be brought up and investigated like, into those 
affairs.

Q. Your knowledge o f the w ay—  A . This 
transfer of property we claim  it was in trust.

Q. Who would bring them  up? A . The credit-
ors, their creditors.

Q. Did the firm have any creditors then, do 
you know? A . The business w as gettin g  along, 
we owed bills of course, there w as no trouble up 
to that time. '

By the C ou rt: Q. The firm  w as not involved in 
this Export Lumber C om pany’s judgm ent? A . 
No, sir.

Q. The firm itself w as in good credit? A . Our 
credit was good; yes, sir.

Q. Did you take the bills there w ith  you or did 
Mr. McCracken have the bills? A . I  had render-
ed bills and he had them in his desk, and hunted 
them up and I  sorted them out and helped a r-
range and fix all that w ere not receipted.

Q. Did you make a memorandum o f them then? 
A. I did. i

Q. And you kept that? A . I  did.
Q. Do you know w hether subsequently an ac-

tion was brought in your firm  name again st Mr. 
McCracken, and the question o f those bills was 
disposed of in that action between the parties?

Mr. M cC arter: I  don’t want to be tech-
nical, but there has been so much litigation  
between these parties and I  think their 
ideas is so indefinite upon it, that I  am 
going to insist, i f  I  m ay, that the record
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1 0  be offered to show w hat it w a s ; these peo-
ple are  quite indefinite about these things.

The C ou rt: I  don’t understand how the 
evidence can be pertinent.

M r. B rad n er: A s  a  m atter of fact the 
suit did not go to a  tria l, it  was settled 
between the parties. I  w ill change my 
question.

Q. D id your firm afterw ard s bring suit to re-
cover the amount o f those bills from  Mr. Mc- 

20 Cracken?
M r. M cC arter : I  object; the record will 

show.
The C ou rt: W e h aven ’t  anything to do 

w ith the indebtedness existing between the 
firm and Mr. M cCracken.

Q. I  understood you to say  that there are no 
statem ents or accounts made out? A . Never.

Q. I  mean as between Mr. M cCracken and your 
fath er? A . Y es, s ir; never m ade out.

3 0  Q. D id he go over his books? A. No, sir.
Q. W ere  there any notes there before you fig-

ured up? A . No, sir.
Q. No figuring done at all? A . D o n ’t remem-

ber any figuring done w hatever.
Q. W h at w as this due bill fo r that your father 

signed? A . The only thing I  could see was to 
m atch the consideration in the deed p retty  nearly.

Q. W h a t w as said about his g iv in g  the due 
bills? A . W ell, that was another thing; at his 

40 suggestion and direction.
Q. T ell us w hat w as said? A . W h y he said we 

better have this thing fixed up, and he said you 
better make out a due bill, he said.

Q. W h at thing fixed up? A . This matter of 
this tra n sfer  o f property, he wanted everything 
in shape so that there would h e no flaw in it or 
nothing at all about it  that would cause any 
trouble.

Q. W h at trouble could be caused?
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Mr. M cC arter: W h at he said, not what 
this man imagined.

Q. Tell ns w hat w as said? A . W ell, I  cannot 
tell every word that w as said, we had a  good deal 
of conversation, there.

Q. Did Mr. M cCracken sign any pap er at th at 
time, do you remember? A . I  don ’t  remember 
him signing any paper.

Q. Did you hear anything said about any 
paper being signed by him ?

Mr. M cC arter: I  don’t  think you ought 
to lead him.

Mr. B’ra d n er: I  don’t w ant to.
A. No, sir, I  do not.
Q. Then can you tell us now from  w hat you 

heard at that tim e w hy that p ro p erty  w as tran s-
ferred to Mr. M cCracken?

Mr. M cC a rter: I  think he ought to tell 
us what was said, he cannot come to a 
conclusion; he says he cannot remember 
what was said; I  think w e ought to have 
what was said and not his conclusion; that 
is my position.

Mr. B radner: I  w ill w ithdraw  that.
Q. Do you know w hat consideration w as fixed 

in the deed from  your fa th er to Mr. M cCracken? 
A. I did know at that time.

Q. Did you hear the conversation mentioned at 
that time? A. No, sir.

Q. No amount? A . No, sir.
Q. Did you hear anything said about any con-

sideration? A . No, sir.
Q. Was there anything said about w hy the 

property was being transferred  to M r. M cCrack- 
en? A. About this judgm ent which the E x p o rt 
Lumber Company was about to obtain.

Q. Who said anything about that? A . Mr. M c-
Cracken.

Q, What did he say? A . H e said that there
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1 0  w as going to be a judgm ent recorded, and I think 
be spoke about there would have to be done some-
thing quickly or they w ould sweep us off the 
boards, take all w e had fo r  a little  amount of 
money.

Q. A n d was anything said fu rth er than that 
by  any one? A . N ot that I  remember.

Q. W h at w as to be done w ith this property 
a fte r  it  w as—

M r. M cC arter: No, w hat did he say.
20 Q. W hat did he say  w as to be done? A. I  told 

them before—
Q. D id you? A . I  did.
Q. W h at w as that? A . I  said  that he was to 

take this p ro p erty  and hold it in trust.
M r. M cC arter: Q. D id he say that? A. He 

did, he said he would take this property, and 
he would hold it fo r  us, he would collect the rents, 
he would ap p ly  these rents to p ayin g  the interest 
or taxes, and the necessary expenses that would 

30 come against the property. I  mentioned that be-
fore.

F U R T H E R  D I R E C T :
Q. W as there anything said about paying this 

judgm ent or any other judgm ent or any other 
debt? A . I  explained that before, how he said 
that he would sell the p ro p erty  when opportunity 
cam e up to sell the p ro p erty  the property was to 
be sold to clear o ff this judgm ent o f the Export 

40 Lum ber C om pany’s.
Q. W ho said that? A . Mr. McCracken.
Q. W ell, a fter  that tra n sfer do you know who 

collected the rents o f the properties that had 
been tran sferred  o f yo u r own knowledge? A. 
F a th e r collected p art o f the rent, M r. B all collect-
ed some of the rent.

Q. W here did you r fath er live then? A. At 
the hom estead at 580 Clinton avenue.
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Q. How1 long did lie continue to live  there a fter 
the conveyance, about how long? A . I  should 
think from January to July.

Q. Same year? A . Sam e year.
Q. It might have been longer? A . I t  m ight 

have been longer, I  am not certain.
Q. Do you remember seeing you r fath er sign 

any paper or lease relating to the homestead ? A . 
Yes, sir.

Q. Where was that signed? A . W here?
Q. Yes? A . In Mr. M cC racken ’s office.
Q. When? A. This same time.
Q. What was said about that? A . W ell, all I  

know is that it was a  p art o f the scheme.
Mr. M cC arter: No, tell us w hat w as said.

A. Well, about the same thing in regard  to 
the collecting of rents and everyth in g  else, he was 
doing this for our benefit, and that it  w as best to 
have this thing straightened that he would be 
living, father would be occupying his house, and 
he wanted something to show fo r it in case of 
this investigation or proceedings, he d id n ’t  ex-
pect to collect a cent of rent from  m y fath er when 
he gave it.

Q. How do you know? A . I  know he d id n ’t; 
it was understood.

Q. What was said about it? A . Said  about it—  
that it was an article fixed.

Q. Fixed for what? A . F o r  the purpose.
Q- Purpose of what? A . F o r  M r. M cCracken 

to be free and clear o f anything at all out of the 
way; I don’t  know w hat else to say.

Mr. M cCarter: Q. Suppose you say  the truth
and the fact, that w ill do? A . W ell, th a t is the 
truth.

f u r t h e r  DIRECT:
Q- Was anything else said about that rent up
ere, about paying rent in the hom estead? A .
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10 T hat the lease wias to be draw n up to make the 
thing look all r igh t on the face  o f it.

Q. Do you recollect any other papers being 
signed on that occasion? A . No, sir.

Q. D id you go out w ith  them when the deeds 
w ere acknowledged? A . No, sir.

Q. D id n ’t  go to M r. W h iteh ead ’s office? A. 
D id n ’t  go to Mr. W h iteh ead ’s office.

Q. Do you know anything about the foreclosure 
proceedings again st the Peshine avenue prop- 

20 erty?
Mr. M cC arter: Is that m aterial? I ob-

ject to it.
T he C ou rt: I  w ill allow  you to inquire 

about that.
Q. Do you know anything about the foreclosure 

o f the m ortgage on the Peshine avenue property? 
A . Y es, sir.

Q. W h at do you know about it, I  mean from 
conversation w ith  M r. M cCracken? A . I know 

30 that there came a tim e when we wanted to make 
shifts o f this property, trad e off for something 
else, and Mr. M cCracken said that the shape it 
w as in, it  would have to be foreclosed in order 
to straighten out the tangle, and he suggested 
that we foreclose it in a frien d ly  w ay; that we 
w ere to sign off everyth in g so that it  would make 
the expenses lighter, and that he would foreclose 
it and buy it  in  fo r  our benefit; then he would 
tran sfer it to w hoever w e would say, and we 

4 0  could trade it  fo r  som ething th at would valuable, 
fo r  the equity.

Q. W h ere w as that bargain  made? A. In his 
office.

Q. W ho w ere present? A . F ath er and I.
Q. Do you know anything about the foreclosure 

o f the F e r r y  street p roperty? A . Yes, sir.
Q. W a s there any bargain  made in relation to 

that, to yo u r knowledge? A . Y es, sir.
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Q. Where? A . I  was in his office.
Q. Who were present? A . F ath er and I.
Q. What was that arrangem ent? A . Some 

kind of an arrangement.
Mr. M cCarter: W ell, let us have w hat it w as?

FU R TH E R  D I R E C T :
Q. Who held the m ortgage on the F e r r y  street 

property? A . F irem en ’s Insurance Com pany.
Q. What was his arrangem ent about that prop-

erty? A. Oh, well, that was foreclosed b y  the 
Firemen’s Insurance Com pany. .

Q. Yes. A . W h y Mr. M cCracken was collect-
ing the rents there of course, and the interest w as 
behind and Mr. M cCracken w as in E urope and 
they foreclosed, or started foreclosure proceed-
ings, and father went in to see Mr. C otter—

Q. No, that w on’t do? A . A n d  he thought the 
proceedings had been stopped, and a fte r  a while 
we found out that they h ad n ’t  been stopped, and 
the first we knew, the place had been foreclosed, 
and then we learned that it  w as in the name of 
Mrs. McCracken. ' -

Q. I  didn’t ask you about that, I  asked you 
about any bargain being m ade w ith  M r. M cC rack-
en about that property? A . W h y  th at w as ju st 
the same as all the rest, that he w as to keep 
that intact as he called it, fo r  us.

. Q* Did you make any bargain  w ith him in rela-
tion to that property a fte r  foreclosure suit had 
been brought ? A . The F e r ry  street ?

Q. Yes. I  mean that you h ave any personal 
knowledge? A. No, I  d on ’t  ju st recollect it.

Q. You don’t  remember any? A . No, sir.
Q. Do you know anything about the sale o f the 

homestead property to M r. Sherrer? A . Y es, 
. sir.

Q. Were you present at any o f those negotia-
tions? A. The first I  can remember anything
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10 about the sale o f that Mr. F ran k  B rock sent for 
me to come to his office.

Q. I  mean in connection w ith Mr. McCracken 
only w hat he has said or done, that you know off 
A . W ell, I  know that when the p rice that they 
w ere speaking about was mentioned and I  heard 
o f it, I  talked to Mr. M cCracken about that price, 
and I  told him it w as entirely  too low, that the 
p ro p erty  w as w orth  a grea t deal more, and he 
says, w e m ust sell something, we m ust sell some- 

20 thing, and he w as v e ry  em phatic about it.
Q. D id he say w hy ? A . H e said that we had to 

have money,
Q. F o r  what purpose? A . H e said the taxes 

had to be m et and the interest was getting be-
hind on the Clinton avenue property, and we must 
have m oney to keep things going.

Q. A n d  in. the meantim e w hat had become of 
that E xp o rt Lum ber C om pany’s judgment, do you 
know anything about that? A . He raised the 

30 money on that and paid  it.
Q. W ho paid it? A . Mr. M cCracken.
Q. H ow  do you know? A . H e told me so.
Q. Did he tell you he had paid that judgment? 

A . H e told me he had paid it, yes, sir.
Q. D id he have anything to say  about Mrs. Mc-

D erm o tt’s judgm ent? A . Y es, sir, he said he 
settled that too.

Q. H ow  was that money raised, do> you know? 
A . H e had a note discounted in the bank. Father 

40 told how he helped negotiate with William 
Ripley the other day.

Q. D id you ever know that Mr. McCracken had 
had those two judgm ents, assigned to himself by 
any conversation w ith him ? A . No, sir.

Q. W hen did you  first h ear that? A. When 
I  went up to the court house one time to search 
the records in the C o u n ty . c le rk ’s office to copy 
something in a case that I  had started there, I
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don’t know what you  call it, w hether it  w as a 
hill or what, and then I  found in m aking th at 
copy in the County C le rk ’s office that there w as 
an account where he said this judgm ent rem ained 
unpaid and unsatisfied, I  think is the words.

Q. In that paper? A . In  that paper, and I  
didn’t know what it meant.

Q. W asn’t that a  p lea or set-off th a t he filed? 
A. Yes, sir.

Mr. M cC arter: I  don’t think that is fa ir .
Q. Do you know M r. M cC racken ’s h an d w rit-

ing? A. Yes, sir.
Q. Whose handw riting is that— whose signa-

ture? A. Mr. M cC racken’s.
Objected to as im m aterial and irrelevant.
Mr. B rad ner: I t  is a  letter addressed to 

Mr. C. E. Beeves, and I  w ill connect it, i f  
the Court please, w ith this transaction 
dated June 2nd, 1898: “ D ear S ir :  W ill you 
please meet me at Mr. W h iteh ead ’s office 
on Saturday at 11  o ’clock to ad ju st our 
accounts etc. W h at about pending Y o u rs 
etc. J. H. M cC racken.”

I  offer that and prom ise to show that 
that related to the accounts w ith  the com-
plainant in this suit, and all their accounts 
generally.

Q. Do you know whose handw riting this is? 
A. Mr. W hitehead’s.

Mr. B radner: I  offer that letter fo r  the 
reason that it refers to the same things 
and fixes the same date fo r  the meeting.

Mr. M cC arter: I  think that is u tterly  
immaterial and irrelevant, a letter from  
Mr. W hitehead dated June 2nd, 1898, re-
ferring to some account between the firm 
of Moses E. Beeves & Sons and M r. M c-
Cracken, and asking them to call and bring 
their books in order that they m ay be ad-
justed.
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10 T h e  C o u r t :  Y o u  o f f e r  i t  f o r  th e  p u rp o s e
m e r e ly  o f  f i x i n g  a  d a te .

Mr. B ra d n er: I  pffer it fo r the purpose 
o f showing that Mr. M cCracken had re-
quested that a m eeting should be had for 
a settlem ent of accounts between them at 
that time.

M r .  M c C a r t e r :  B e tw e e n  M o s e s  E . 

R e e v e s  &  S o n s .

M r. B rad n er: This letter is addressed 
20 to Moses E. R eeves & Son, and the other

is addressed to Charley.
The C o u rt: T h ey both relate to the firm 

account.
M r. M cC arter: Y es, sir.
T he C ou rt: W ell, I  understand how you 

could use the letter to fix the date, but 
I  do not quite understand how the letter 
could have any relevancy otherwise.

Q. Outside o f the b ills  you receipted, were there 
30 any other accounts you  know o f  T A . No, sir.

M r. B rad n er: I  offer the letters.
Objected to as irrelevant.
T he C ou rt: I  don ’t  think the letters are 

competent, I  don ’t  see w hat they have to 
do w ith the case.

M r. B rad n er: M ay I  read this letter?
The Court : Y es.
M r. B rad n er (R e a d in g ):
“ W e  have the deed fo r  the factory prop- 

40 erty, p lease call and get it. I  think it is
v e ry  desirable that the accounts between 
you and Mr. M cCracken should be settled, 
M r. M cCracken is v e ry  desirous of settle-
ment, he w ill meet you  at m y office on Sat-
u rd ay  next, 11  o ’clock a. m., i f  that will 
be convenient fo r  you. P lease call around 
and bring w ith you you r books and ac-
counts.”
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Mr. M cC arter: I t  doesn’t appear at all 
that Mr. W hitehead represented M r. M c-
Cracken in any w a y  in that m atter.

The C ourt: I  think they a re  irrelevan t 
so far as I  can see, unless it  be fo r  the 
purpose o f fixing a date. I f  you  offer 
them, you m ay, fo r  the purpose o f fixing 
a date.

Mr. B rad n er: I  o ffer the letters in evi-
dence, I  do not w ant to restrict m yself up-
on the offer, i f  they are excluded ve ry  
well.

The C ourt: W ell, I  do not think they are 
competent, so I  w ill exclude them fo r the 
present.

Q. I show you another letter, whose w ritin g  is 
that! A. Mr. M cC racken ’s.

Mr. B ra d n e r: I  offer that in evidence.
Mr. M cC arter: I t  seems to me to be ir -

relevant.
Mr. Bradner (B e a d in g ):
“ A ugust 19, 1898. D ear C h arley: A m  

disappointed ait the result in the B . L . A s -
sociation. I  w ant to see you about gettin g 
the water out o f the cellar, and finding 
when it gets into the cellar. Y o u rs  etc.,
J. H. M cCracken. Pennington street and 
Cedar street, both loans denied.”

Offered in evidence.
Mr. M cC arter: F o r  w hat purpose.
Mr. B rad ner: I  w ant to ask  the ques-

tion—
Q. Do you know w hat he referred  to about the 

Pennington and Cedar street loan s! A . Y es, s ir; 
he was trying to raise more money on these 
properties, and he had spoken to me and talked 
to me about that, and he advised me in that let-
ter there that they had both been denied.
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10 Q. W h at Pennington street p roperty  is that? 
A . Pennington street property, 102 and 1024 Pen-
nington street.

Q. T he same p ro p erty  you r fa th er has been tes-
tify in g  about? A . Y es, s ir; the same property.

Q. W h at C edar street p roperty? A . 67 and 69 
C edar street, the same p ro p erty  m y father has 
been talking about.

Q. W h y did he w rite  to you about it? 
Objected to.

20 Q. Do you know w hy he w rote to you about it?
M r .  M c C a r t e r :  P r o m  w h a t  h e  t o ld  you .

B y  M r. M cC a rte r: Q. D id he ever tell you why 
he w rote you that letter? A . No, he made no ex-
planation about w ritin g  the letter.

F U R T H E R , D I R E C T :
Q. D id you ever transact any business for your 

fa th er w ith  him? A . M y fath er had been sick, 
you know, a fter this transfer, m y fath er became 

30 v e ry  sick, and M r. M cCracken and I  used to talk 
a grea t deal about these m atters.

Q. In  whose handw riting is this letter ? A. 
T hat is Mr. M cC racken ’s.

M r. B radner (R e a d in g ):
“ Novem ber 10, 1898. M r. Reeves, Sir: 

I  sent w ord to you yesterd ay, but my clerk 
fo rg o t to g ive  it  to you. I  w ant to see you 
about several m atters and hope you can 
see me tom orrow, so that I  can see Brom- 

40 . ley  before S aturday. M r. B a ll is making
me some bother. Do' not disappoint me. 
Y o u rs etc., J. H. M cC racken.”

O ffered in evidence.
M arked E xhibits 11  and 12.

Q. D id the firm  o f  M. E . R eeves & Son make 
any repairs on any o f these properties after they 
had been tran sferred  to Mr. M cCracken? A. Yes, 
s ir ; w e did a number o f jobs on these different
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properties until there came a  time when we told 
Mr. McCracken we couldn’t  stand it, and he said 
that he would p ay  us then fo r  these bils, that he 
would pay out of the rents, and w e went ahead, 
and when the time came to get the p ay  he said, 
make out a bill fo r  that and I  said, m ake out a 
bill to whom, and he said, to me, w ell, I  said, 
wouldn’t that be funny to make you  a  bill, well, 
he said, th at’s all right, w hat difference does it 
make, when I  come to settle up this p ro p erty  I  
will have that for a voucher to show that I  paid, 
just the same as I  p ay  the plum ber or m ason or 
anyone to make repairs on these houses, and then 
I went to work and m ade the bills out, and some 
he paid and some he d id n ’t pay, and they are  in 
that statement there the bills that rem ain unpaid, 
some he paid p art of.

Q. You say settle up the property, w hat do 
you mean by settle up?

Objected to.
The C ourt: W h at w as said.

By the Court: Q. Is that the expression you 
made use of, settle up the p roperty? A . Y es, 
sir; and we understood all along about that.

FU R TH E R  D I R E C T :
Q. You had made some objection to m aking out 

a bill to him? A . I  made an objection to making' 
a bill out to J. H. M cCracken; the p roperty  he 
knew was ours, and w e know it  w as ours, and 
I thought that w ouldn’t look well, and I  asked 
him about that, and he said that is all right, we 
will adjust these a ffa irs  between ourselves, and 
when the thing is settled up m eaning by  that when 
the judgment w as paid—

Q. Not meaning, w hat did he say? A . W hen 
everything is cleared off and you can take the 
properties back, then this w ill be fo r  a  voucher 
that I have paid you. .
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10 Q. Y o u  brought a suit against Mr. McCracken, 
did you not? A . Y es, sir.

Q. D id you go to the court house to make a 
copy o f a  plea that he filed? A . I  did.

Q. Y o u rself?  A . M yself.
Q. D id you com pare it w ith  the original? A. 

I  com pared it, yes, sir.
Q. I  show you a paper and ask you what that 

is? A . T hat is the pap er that I  copied.
Q. W hose handw riting is that ? A . That is my 

20 w riting.
Q. O f course w ith the exception of some marks 

th at I  have made upon it. A . Y es, s ir; that is my 
w riting.

Mr. B rad n er: I  wish to offer it in evi-
dence.

O b je c te d  to .
The C ou rt: W h at is the object.
M r. B’radner: To show that in the plea 

or set-off, he sets up notice o f a due bill 
30 which they do not produce. In this plea

he claim s there is one item  or set-off for 
the sum of $3,497 found due from said 
M oses E l Beeves to the defendant, on the 
second d ay o f J an u ary  1896, upon the 
settlem ent o f accounts between the said 
M oses E . B eeves and this defendant, made 
on the last mentioned date and up to that 
date, o f which the sum of $3,497 still re-
m ains due, owing, unpaid and unsatisfied. 

4 0  M r. B eeves has' testified that he saw the
due bill in court.

Q. Y o u  remember about that? A . Yes, sir.
Q. Do you remember on w hat occasion? A. 

Y es, sir.
Q. W h at tria l?  A . A t  the tria l o f the suit that 

I  brought up at the court house.
M r. B ra d n er: I  offer it  fo r that pur-

pose, to show that he sets up an item of
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settlement of account made a t that time, 10 
and that is the only object.

Mr. M cC arter: I  do not think there is 
any denial that there w as a  due bill, but I  
object to the interjection o f a  p a rt o f a 
record even fo r  any purpose, and p articu-
larly  for the purpose suggested.

The C ourt: W ell, I  suppose that i f  you 
offer the record you m ust offer the whole 
record. I f  you offer the record m erely for 
the purpose of p rovin g  a copy of the due 20 
bill, in the absence of the original w hy that 
is another m atter.

Q. There was a  due bill sent M r. R eeves a t the 
time the bill was sent? A . Y es, sir.

Q. And it was produced in court at the time 
of the trial of your case? A . I t  was.

C R O SS-E X A M IN A T IO N , M r. M cC arter:
Q. Do you recollect quite distinctly, M r. R eeves 

that the lease o f the homestead w as p art and par- 30 
cel of the same transaction, draw n and signed the 
same day, and as you state, made subject to the 
same conditions? A . Y es, sir.

Q. You saw it signed? A . S aw  the due bill 
signed.

Q. No, the lease I  said? A . S aw  the lease 
signed? I  don’t  know as I  said I  saw it signed.
I said I  remembered seeing the lease. I  saw the 
lease at this same tria l that M r. B rad n er speaks 
of. 40

Q. No, I am talking about the 2nd d ay o f Jan -
uary, 1896, the date when you  w ent down w ith 
your father and mother in Mr. M cC racken ’s o f-
fice? A. Yes, sir.

Q. You have certainly, or else I  am v e ry  much 
mistaken, testified that as p art and parcel o f that 
transaction a  lease w as presented o f  the home-
stead property fo r a nominal rent, w ith the ex-
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10 ception that no rent should be paid, and signed, 
and that it  w as stated by M r. M cCracken at the 
tim e that it  w as signed that that was one part of 
the same transaction, and that it didn’t mean 
anything except to cover things up, or words to 
that effect, am I  righ t? A . Y o u  are right.

Q. Y ou  are quite sure about th a t! A. As I 
say, w e went there the next day, w e d idn ’t finish 
up m atters that day, the deeds and bills were 
fixed up that day, but w hether this lease was fixed 

20 up that same d ay or not I  am not positive.
Q. Then w h y did you sw ear on your direct-ex-

am ination that it w as p art o f the same transac-
tion and same conversation? A . W h at was done 
yesterd ay  and today w as all connected.

Q. W ere  you present the next day at another? 
A . Y es, s ir; i f  it  was the next d ay  I  was present,

Q. W ell, when w as it? A . I  am not sure that 
it w as that day.

Q. W as it one o f the two d ays or right near 
30 by? A . I  don ’t think it  w as v e r y  fa r  off.

Q. W as it a  y e a r  off? A . No, sir.
Q. W as it  six  months off? A . I  should not 

think it was.
Q. W as it  fou r months off?  A . I  hardly think 

it was.
Q. W a s it  a month off? A . W ell, you will get 

down to a  day a fte r  a  while, I  d on ’t know.
Q. W as it p a rt and parcel o f the same inter-

view  and the same conversation and the same 
40 plan? A . A s  I  say, I  am not positive that it 

w as the d ay the deeds w ere made, but I  remem-
ber I  w as in the office at the time this lease busi-
ness w as spoken of.

Q. Then it m ight h ave been four, five, six, 
seven or eight months afterw ard s? A. I  should 
not think it w as as much as that.

Q. H ow  did the lease business happen to be
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spoken o ff A . W ell, M r. M cC racken thought of 10 

it, we didn’t.
Q. Did you live at home at that time? A . Y es, 

sir.
Q. A t the homestead? A . No, sir.
Q. Well, i f  it  w asn ’t during this same tran s-

action, how did you happen to know anything 
about it? A . M y fath er and I  repeatedly w ent ip  
there together.

Q. Yes, then you now take the position that 
it might have been some tim e afterw ard s when 20 
the lease was fixed up? A . W ell, I  cannot he 
positive as to that.

Q. W hat did he say when the lease w as exe-
cuted, now let us have it again, w henever he did 
say it, if  the next day or the same day, let us hear 
what he did say? A . I  w ould say  ju st the same 
as I said before, that it  w as a plan o f M r. M c-
Cracken’s.

Q. No, tell us what he said about the lease as 
soon as you can remember from  beginning to 30 
end now, about this lease? A . W ell, he said that 
he wanted these m atters to be fixed up right, and 
that it might be a question about his occupying 
this property in Clinton avenue and holding the 
deed to it, and to make it strong it  would be bet-
ter to draw up a lease o f that.

Q. Had you continued to occupy the p roperty  
long after the deed before he said that, or was that 
all at the same time? A . W ell, i f  it  w as after 
he continued to live there—  40

Q. No, I  want your recollection? A . M y rec-
ollection of it was that it m ight have been a  day 
or two afterwards, and it m ight have been that 
day, but I remember that there w as a  lease.

Q. And your recollection is that w hile the thing 
was red hot A . W ell, it  w as alw ays hot w ith

Q- Well, the thing w as red h ot and in the pro-
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10 cess o f being finished up, and be said, here, it 
w o n ’t look righ t fo r you to occupy this property 
which p a rtly  belongs to me, and therefore we 
m ust fix up a lease, that is w hat he said— is that 
right, or words to that effect? A . I  guess that 
w as the sum and substance of it.

Q. A n d  the lease was fixed up then and there! 
A . Y es, sir.

Q. Y ou  saw the lease signed? A . I  don’t know 
w hether M r. M cCracken took m y fath er into some 

20 law yer to get him  to acknowledge that or not.
Q. D id you  see it  signed, did you see Mr. Mc-

C racken sign it?  A . I  don ’t  think I  did.
Q; No? W ell, now, you h ave stated in your 

direct-exam ination that M r. M cCracken had for 
several years acted as attorney fo r  your father, 
to your own personal knowledge what work had 
M r. M cCracken done as a  counsel for your 
fath er— attorney or counsel fo r  your father? A. 
F a th er dealt a  g rea t deal in real estate, trans- 

30 ferred  property, and Mr. M cCracken used to 
make the deeds and search the records.

Q. H e had been doing th at fo r  how long a time 
that you know of? A . Oh, I  remember pretty 
w ell; oh, I  should think ten years, maybe.

Q. D id Mr. M cCracken represent your father 
in the E x p o rt Lum ber Com pany m atter? A. No, 
sir.

Q. W ho did? A . W h y m y fa th er had an interest 
w ith him  in that E xp o rt Lum ber Company.

40 Q- W h o represented you r fath er? A . Mr. Brad- 
ner.

Q. A n d  you r fath er w as quite an operator in 
real estate? A . Y es, sir.

Q. A t  the tim e that he m ade this deed to Mr. 
M cCracken about which we have been talking, he 
had a valuable equity in p ro p erty  over in Ar-
lington, d id n ’t he? A . Y es, sir.
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Q. W orth some $10,000? A . I  guess it  w as. 10 
Q. The equity I  mean? A . T he equity.
Q. Your father considered it w orth  that, d idn ’t 

he? A. Oh, I  think so.
Q. And he had other p roperty  in the C ity  of 

N e w a rk  and County of E sse x  besides the p rop -
e r ty  included in the deed? A . In  the County o f 

E ssex.
Q. Y e s , in N ewark? A . I  guess so.
Q. J u s t  to get the thing before the court, can-

n o t y o u  s a y , i f  you remember, w hat properties 20 
w e re  in c lu d e d  in the d e e d ?  A . In  the d e e d  w ere 
B e lm o n t a v e n u e , B oyd  street, Clinton avenue, 
F e r r y  s t r e e t  and a  lot on Chestnut street, a  v a -
can t lo t .

Q. How about Cedar street? A . C edar street.
Q. H e  did own p roperty  on Chestnut street, 

d id n ’t  he? A . A t  that time. H e’ deeded the lot 
to  m y  m o th e r .

Q. D id  o r  did not your fath er own p ro p erty  on 
C h e s tn u t s t r e e t  at the tim e he m ade this deed? 30 
A . T h e re  were two different tracts there, now 
w h e th e r  he owned both tracts;— he had tran s-
fe r re d  one  to my mother— I  forget.

Q. T h e  Chestnut street w a sn ’t in the deed we 
are talking about? A . I t  w a sn ’t.

Q. H e  did own property on Chestnut street?
A . Y es , s ir .

Q. And on F e rry  street? A . Y es, sir.
Q. N e ith e r  o f  which w ere in the deed, and he 

d id  o w n  p r o p e r t y  on Pennington street, now, that 40 
w a s n ’t  i n  th e  deed? A . I  believe not.

Q. So that there w ere three properties at least 
in  N e w a rk  that you now can recall, outside o f the 
deed^ b e s id e s  the A rlin gton  street property 
w h ic h  your father had an equity in at that time—  
ow ned th e m  at that time? A . Y es, sir.

Q. D o  y o u  k n o w  w h a t  h e  e s t im a te d  th e m  to  b e  
w o rth ?  A .  T h e  o th e r  th r e e .
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10 Q. A rlington, Chestnut street, F e r r y  street and 
Pennington street! A . No, sir.

Q. D id n ’t you hear him testify  to it !  A. X 
d o n ’t think I  did.

Q. N ow  the firm of M oses E . R eeves & Son, as 
you say, had good cred it! A . Y es, sir.

Q. A n d you stated that the object of putting 
this deed to Mr. M cCracken was to get rid of 
p ayin g  the E x p o rt C om pany’s judgment, why 
w a sn ’t  the rest o f this p roperty  put in that deed?

20 A . Mr. M cC racken ’s arrangem ent and manage-
ment, w e had nothing.

Q. Y o u  d id n ’t have gum ption enough to realize 
that this $10,000 p roperty  over in A rlington might 
possibly he w iped out b y  this $2,000 judgment— 
you d id n ’t  h ave gum ption enough to realize that? 
A . W ell, that rem ained w holly w ith Mr. Mc-
Cracken and his son.

Q. W ell, you understood that there might be 
trouble w ith  this E x p o rt C om pany’s judgment

30 w iping out yo u r fo u r N ew ark tracts that were 
included in the deed— it never occurred to you 
that there m ight be trouble about its wiping out 
this other property, eh? A . I  think I  can explain 
that.

Q. W ell, tell us about it? A . I  think the rea-
son o f that w as because the E x p o rt Company had 
m ade an attachm ent or levy  or something on these 
things and M r. M cCracken took it  up right from 
them.

40 Q. T h at is the only thing w hy you can ex-
plain— you d id n ’t  think it  w as necessary to put 
the rest in? A . I  d o ii’t  suppose we gave it any 
consideration much, we took the advice of Mr. 
M cCracken.

Q. H ow  old are  you? A . T hirty-six.
Q. A n d had been in business, I  think you said, 

fourteen years, w ith  yo u r fath er? A . Yes, sir.
Q . H a v e  y o u  o p e r a te d  a t  a l l  i n  r e a l  esta te?  

A .  S o m e w h a t .
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Q. Now your father had about the same time, 
as you understand it, had M r. M cCracken draw  
a deed to you for Pennington street, don’t  you 
remember that— Peshine avenue, I  mean? A . I  
knew there was a deed draw n to me, yes, sir.

Q. W hat was the object o f that— yo u r father 
didn’t owe you any money, did he? A . T he ob-
ject of that was that there was a vacan t space on 
the Peshine avenue property, and there being no 
judgment against me Mr. M cCracken said I  could 
get on, and if  the p roperty  w as in m y nam e I  
would have that property, and I  could go on 
building and thereby continue our business.

Q. In other words, I  suppose you wanted to 
get that out of the E x p o rt Com pany, w a sn ’t 
that it? A. I  suppose so.

Q. Then did it  occur to somebody there that 
there was necessity fo r taking m ore p roperty 
than the four tracts that w ere conveyed to Mr. 
McCracken apparently? A . A fte r  w hat—

Q. It occurred to some o f you? A . I t  must 
have.

Q. Yet you don’t know w hy it d id n ’t occur, for 
the same object, to take Pennington street, F e rry  
street or Arlington? A . No, s ir; I  cannot tell.

Q. Do you mean to tell me you d id n ’t know 
when the deed fo r Peshine avenue w as in fact 
executed and put on record, do you mean to say 
you didn’t know, that— when the deed to you  of 
this vacant property on Peshine avenue w as in 
fact executed and put on record? A . W h at some-
body told me or what I  knew.

Q. Don’t you know about it, d idn ’t you  tell 
Mr. McCracken to do it, to put that deed on rec-
ord? A. I  might have.

Q. Then when you said you d id n ’t see it 
signed A. I  would say that I  did.

Q. Well, did you go on and im prove th at prop-
erty? A. Yes, sir,
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10 Q. W ell, who owned it, did you suppose, when 
you w ere im proving it? A . I  supposed I  owned 
it.

Q. Y o u  w ere w illing to take h earsay as good 
enough to let you im prove it, hut when it comes 
to testify in g  in court, you  think you w ouldn’t take 
hearsay? A . Y o u  said before, when I  said what 
somebody told me.

Q. W a s n ’t  there another tract on Peshine ave-
nue adjoining this? A . Y es, sir.

20 Q. T h at your fath er and m other owned— or 
your fath er? A . Y es, sir.

Q. W h y  w a sn ’t  that put in the deed to Mr. 
M cCracken? A . I  cannot explain.

Q. So that outside o f the fo u r tracts in the 
deed to M r. M cCracken there w ere at least four 
or five other properties in the C ity  o f Newark, 
independent o f the A rlin gton  property, which 
yo u r fath er owned at that time, and in which he 
had a considerable equity, w a sn ’t there? A. I 

30 suppose so.
Q. N ow  w hat tim e o f the day, in Mr. McCrack-

e n ’s office w ere the words “ Supplem entary pro-
ceedings”  used, I  mean w hat time during the 
transaction before the deeds were finally pre-
pared or afterw ard s? A . I  heard that word a 
good m any tim es afterw ard s and before.

Q. D id you know w hat they meant? A. I sup-
posed that they meant—

Q . W e l l ,  y o u  h a d  a n  id e a  w h a t  th e y  m e a n t?  

4 0  A .  Y e s . s i r .

Q. Y o u  had an idea they meant that i f  a judg-
ment w as obtained again st a man, and you 
couldn ’t find any p ro p erty  you could haul him 
up before somebody and exam ine him about it? 
A . Y es, sir.

Q. Y ou  furth er knew, did you not, that those 
proceedings w ere never taken or never allowed, 
except when there w as no tangible property that
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you could get, didn’t  you know, that? A . Y es, 10 
sir; I supposed that would he the case.

Q. It "is only when they suspect a man that 
has property hidden aw ay or in somebody e lse ’s 
name that they use those proceedings— you knew 
that? A. I suppose that is so.

Q. Now how were any supplem entary proceed-
ings could to be got against your fa th er when he 
had $25,000 or $30,000 w orth  o f property? A .
We didn’t put the words in his m outh; I  heard 
him say it. 20

Q. You said you thought that meant supple-
mentary proceedings against M cCracken didn ’t 
you? A. I  did say that, yes, sir.

Q. Well, is that what you did think? A . Y es,
I thought it was to protect him  and us both.

Q. When the question o f supplem entary pro-
ceedings were taken up against whom did you 
understand the supplem entary proceedings w ere 
to be had? A . I  thought M r. M cCracken w as 
doing this to protect him self. 30

Q. No. You said that som ething w as done and 
a great deal was said, so as to look out fo r  sup-
plementary proceedings, now, against whom were 
these supplementary proceedings to be taken, as 
you understood it, against your fath er or against 
Mr. McCracken or against Mr. B rad n er or me or 
who? A. I  think it w as against M r. M cCracken.

Q. Did you know w hether Mr. M cCracken w as 
in debt to anybody, or had judgm ent against him
or anything of that kind, at that time? A . I  did 40 
not.

Q.’Before you went to Mr. M cC racken ’s office 
on this 2nd day of January, 1896, did you know
0 the proposition to make this deed? A . Did
1 know of it?

Q- Yes. A. Yes, sir.
Q. Who told you of it? A . F ath er said he 

wanted me to go w ith him to M r. M cC racken ’s
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10 office, lie told me about the arrangem ent; we went 
there and M r. M cCracken and m y father and 
I  were all there talking.

Q. D id yon take any deeds w ith  you? A. Yes, 
sir.

Q. W hen w as that? A . T hat w as in the fore-
noon.

Q. O f the day the deed w as signed? A. Yes, 
sir, and w e went back in the afternoon.

Q. Then you w ere there twice? A . Yes, sir.
20 Q. W ere  your fath er and m other with you on 

both occasions that day? A . I  ca n ’t say about 
m other; I  think m y fa th er w as there; she was 
there in the afternoon.

Q. She w as there in the afternoon? A. Yes, 
sir.

Q. Now are you speaking o f the 2nd of Janu-
a ry  now, the first business day o f the year? A. 
W h atever day these deeds w ere made whether 
the second or third.

30 Q. These deeds seem to have been acknowledged 
and dated— the deeds seem to be dated the 2nd of 
Jan u ary  and to be acknowledged the third, that 
is all the inform ation I  h ave about it? A. I al-
w ays thought it  w as the 3rd o f Jan u ary that these 
deeds w ere made, I  d id n ’t  know about the 2nd.

Q. W ell now, on the day, w hatever day it was, 
it  is im m aterial I  think which, whether the 2nd 
or the 3rd; you w ere there tw ice? A . Yes, sir.

Q. A n d  your m other w as there also twice? A.
40 I  c a n ’t say  about her.

Q. W h at w as your object in going in the morn-
ing? A . M r. M cC tacken sent fo r  us.

Q. Sent fo r  you? A . Sent fo r  my father, and 
he w anted me to  go w ith him.

Q. W h at did your fath er tell you you were to 
go there for?  A . Go there— w ell, he told me the 
story  about the E x p o rt Lum ber Co.
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Q. Just say what he told you? A . H e told 
me the Export Com pany w as about to obtain a  
judgment, and Mr. M cCracken had advised us to 
make a transfer of those properties.

Q. Advised us— I  want you to use you r fa th e r ’s 
language? A . He m ight h ave said me— to come 
in the office and fix these things up at once.

Q. And so you and your fath er w ent and took 
some deeds along w ith you? A . Y es, sir.

Q. And left them w ith M r. M cCracken, is that 
right? A. L eft them.

Q. Left the deeds there? A . W e le ft them in 
the office, Mr. M cCracken had to look over them 
to make this deed.

Q. What occurred that m orning w ith  Mr. Mc-
Cracken? A. W ell, I  don’t  think that v e ry  much 
occurred in the m orning; I  think it w as about 
noon time.

Q. I mean the conversation? A . The conver-
sation was that he w as w illin g  to do this.

Q. Your mother w a sn ’t  present now, w as she? 
A. I don’t think so.

Q. Now, I  want to know as best you can recall, 
and I can understand that possibly you cannot 
remember every word? A . I t  is a good while 
ago.

Q. The best you can recall w hat was said by 
your father and what w as said b y  Mr. M cCracken 
at the first interview? A . I  guess—

Q. To the best of your recollection? A . The 
best of my recollection w as— I  can remember 
more particularly about the afternoon, the m orn-
ing seems to me to have been ju st a kind o f pre-
liminary like.

Q. Was anything further said down here, about 
the deeds or something like that? A . W e  d id n ’t

ke the deeds in the morning, no, sir, the deeds 
went after dinner, a fter  fath er came home I  went 
over the papers and got some deeds.
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1 0  Q . W h a t  w a s  s a id  i n  th e  m o r n in g  a f t e r  y o n  went 

t o  M c C r a c k e n ’ s o ff ic e  th e  f i r s t  t im e ,  w h a t  d id  y o u r 

f a t h e r  a n d  y o u  g o  d o w n  th e r e  f o r ?  A .  Because 

o f  t h i s  a f f a i r ,  t h i s  t r o u b le  w a s  c o m in g  on .

Q. N ow  w hat w as said, you took the trouble to 
leave you r office and go down to McCracken’s 
office, w hat did you go down there for, what was 
said? A . B y  whom?

Q. I  don’t w ant you to argue with me, I want 
you to tell me w hat w as said that morning? A. 

20 T h at is w h at I  am try in g  to do. I  don’t think 
anything different w as said from  what I have 
said M r. M cCracken said there w as going to be 
a judgm ent obtained tom orrow, I  think he said 
E x p o rt Com pany, and that there would have to 
be something done at once, and he advised a trans-
fe r  o f this p ro p erty  to be made to him;

Q. T his w as all said in the first interview be-
tween your father, M r. M cCracken and yourself, 
when your m other w as not present? A. I don’t 

30 know w hat you call the first interview ; it was 
the first interview  I  heard.

Q. T hat is w hat I  mean? A . Y es, sir.
Q . A n d  y o u r  f a t h e r  h a d  a l r e a d y  t o ld  y o u  about 

t h i s  ju d g m e n t?  A .  Y e s ,  s i r .
Q . A n d  a b o u t  th e  d a n g e r  a n d  a b o u t  th e  p ro p o -

s i t io n ?  A .  Y e s , s i r .
Q. Then did you learn any news at all when 

you w ent down to M r M cC racken ’s office? A. 
W hy, he took m y fath er and I, and told us this, 

40 the same as I  said now, that this trouble was 
coming on and the E x p o rt Com pany was going 
to obtain a judgm ent tom orrow.

Q . Y o u  a l r e a d y  k n e w  t h a t  f r o m  y o u r  fa th e r?  

A .  Y e s , s i r .
Q . G o  o n , w h a t  e ls e  d id  y o u  le a r n  th a t  you 

d i d n ’t  k n o w ;  I  w a n t  y o u  to ' t e l l  e v e r y th in g  th a t 

w a s  s a id  i n  M r .  M c C r a c k e n ’ s o ff ic e  a t  th e  f irs t  

v i s i t ?  A .  T h a t  is  a b o u t  a l l  t h a t  w a s  s a id .



Q. That the E xp ort Com pany w as about to get 
a judgment tomorrow? A . Y es, sir, and that he 
would suggest that father m ake a tran sfer of 
this property to him, and that he would take it, 
and just the arrangem ent that I  said before, that 
he would take care o f it  fo r  us, he would collect 
the rents, he would p ay  the interest and the run-
ning expenses.

Q. That was all said in the m orning? A . In  
the morning I  didn’t say, I  said at the first inter-
view.

Q. What time w as that interview ? A . A s  I  
say, I can’t say  whether it  w as forenoon or a fte r-
noon.

Q. F irst interview? A . Y es, sir.
Q. When your mother w as not present? A . I  

think she was present.
Q. Well now, Mr. Reeves, I  h ave been try in g  my 

best to get this story; I  w ant the facts, did you 
go twice to see Mr. M cCracken about that thing? 
A. No, I  don’t think we did.

Q. Haven’t you sw orn on two- or three d iffer-
ent occasions just now that you did go twice, 
once with your fath er alone, and secondly w ith 
your father and mother? A . I  don’t think there 
was any business done in the morning, only ju st 
this explanation made to us, and I  think we went 
down in the afternoon with the deeds prepared 
to make this transfer.

Q. Then all this what you call explanation, took 
place in the noon interview ? A . No, sir, in the 
afternoon; it was the first interview , m y first 
interview, and I  think now it  w as in the a fte r-
noon after dinner, I  think m y fath er came and 
0 about this affair, and then he came home 

and we looked over the papers and took the 
oeds and went aw ay after dinner.

O yOUr motiler 80 " * th  you? A . Y es, sir.
V- here w asn’t a prelim inary interview  be-
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10 tween Mr. M cCracken, your father and yourself! 
A . No, sir, not prelim inary, m y first interview 
w as that I  heard this statem ent and my father 
w as present and m y m other and Mr. McCracken 
and I.

Q. D id your m other go down w ith you and 
you r fa th e r! A . Y es, sir.

Q. A ll three w ent togeth er! A . W e met to-
gether, whether I  went w ith them or whether 
they came separate or not I  don ’t know, but we 

20 all met in his office.
Q. D id you go to Mr. M cC racken ’s office twice 

about this th in g! A . No, sir.
Q. W h y, h aven ’t you said you did ! A. Well, 

in thinking over about it I  don ’t remember now 
much being done in the forenoon, you asked me 
w hat w as said in the forenoon.

Q. I  don’t care w hat ‘w as said, I  w ant to know 
i f  you went there tw ice! A . I  don’t think we 
w ent there tw ice the first day.

30 Q. The first interview  w as in the afternoon! 
A . Y es, sir.

Q. W as you r m other there the next day when 
you finished up m atters! A . No, sir, I  think all 
the finishing up m atters w as about this lease it 
I  am not mistaken.

Q. Then the next day a fte r  the deed was 
signed and your m other w as there, you think you 
and your fath er went back again and executed 

this lease, and that is all that occurred that day! 
40 A . W ell, I  d id n ’t have anything to do with the 

executing o f the lease.
Q. W ell, w hat do you mean by the next day 

and the lease! A . I  mean that you said was this 
all done the first day, this lease, I  say I can’t 
rem em ber w hether this lease w as done that first 
d ay or When, but the d ay I  w as there, that I 
mentioned, i f  I  am not m istaken, was the third 
o f Jan u ary  in the afternoon, I  remember dis-
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tinctly; and about the forenoon, it  strikes me that 10 
I was there before dinner, but there was no busi-
ness done because it  w as nearly  noon and we had 
to have these deeds, and went home to get the 
deeds and came back in the afternoon, and then 
was when the business w as done.

Q. Now you come around again  to' the view  that 
there were two trips to M r. M cC racken ’s office 
on the first day, w hatever it  w as? A . No, sir.

Q. Don’t you know whether you w ent there in 
the forenoon or about noon? A . I  say  I  am not 20 
quite certain whether I  w ent there in the fore-
noon or not, but I  say i f  I  did there w a sn ’t  much 
business done, because it w as near noon; i f  I  
went there; and the main object w as to have the 
deeds that were home, and in the afternoon I  
remember distinctly being there in the afternoon, 
and my father and mother being present.

Q. And that afternoon the deeds w ere signed?
A. Yes, sir.

Q. The same day you w ent there? A . Y es, sir. 30
Q. And the lease made? A . I  don ’t say the 

lease, I wouldn’t be certain  about it being more 
than once; I  know it was once.

Recess.

Q. Did you know that you r fath er w as in debt 
to Mr. McCracken? A . No, sir, I  d o n ’t  know how 
they stood that way.

Q- You knew that Mr. M cCracken, as you have 
already testified, had been endorsing fo r  your 
ather ? A. Yes, sir, and fath er had endorsed fo r  

Mr. McCracken.

- y°u ever see him endorse fo r  Mr
ranken? A. Y es, sir, he kept account o f th< 

notes.

40

. ^ ou are referring now to a  time previous to 
this day? A , Yes, sir.
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10 Q. Y ou  don’t  say  w hether or not your father 
w as indebted to Mr. M cCracken or Mr. McCrack-
en w as indebted to you r fath er? A . No, sir. 
T h at subject w a sn ’t referred  to.

Q. I  understand that your fath er and you were 
builders, and that you would build houses on va-
cant property, and by means of using Mr. 
M cC racken ’s name, discount paper with it to 
raise money to buy the m aterials and pay your 
labor, and when the houses w ere finished you 

20 would either sell them or m ortgage them, and by 
that means carry  the property, is that right? A. 
Oftentim es, yes, sir.

Q. W ell now, i f  your fa th e r ’s name and credit 
w ere good so that he loaned it  to Mr. McCracken, 
w hy did he get Mr. M cCracken to endorse his 
paper fo r  that purpose? A . I  cannot state as to 
that.

Q. D o n ’t know w hy he did? A . No, sir.
Q. D id n ’t  you know th at at the time in ques- 

30 tion there w ere several notes in the Merchants 
B ank upon which Mr. M cC racken ’s name stood 
as endorser? A . Y es, sir.

Q. U npaid? A . Y es, sir.
Q. A m ounting to several thousand dollars? A. 

I  don ’t know the amount.
Q. H ow  did you know about those notes? A. 

I  knew o f their being endorsed that way.
Q. A n d  they w ere those notes, or some of those 

notes you referred  to as h avin g been given by 
40 Mr. M cCracken fo r  the purpose o f raising money 

to enable your concern to build those houses? A. 
Y es, sir.

Q. N ow you say that in all o f this time when 
a  judgm ent w as about to be entered against your 
father, and he w as a fra id  his property was going 
to be swept aw ay fo r  a song, M r. McCracken vol-
unteered to do all this fo r  nothing, and there
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wasn’t a word said about him self and his own 
debt? A. I  don’t rem em ber a w ord said about 
that.

Q. Do you say there w a sn ’t a w ord said, or you 
don’t remember? A . I  say  there w a sn ’t, to m y 
knowledge, a w ord said.

Q. Who w as this clerk you speak o f  that was 
present? A. H is name w as G-eorge, he died since, 
I don’t remember his la st name, I  think he w as o f 
Irish birth.

Q. It w asn’t  Phipps? A . No, P hipps w as a 
paper hanger.

Q. Now you say that Mr. M cCracken agreed 
to take this property— to collect the rents, to pay 
the charges and p ay  the interest— the charges, 
taxes, water and other interest, and also p ay  the 
Export Com pany’s judgm ent? A . W hen any-
thing was sold, yes, sir, couldn’t p ay  that ju d g-
ment out of those rents.

Q. What was said about rent fo r  the home-
stead, was he to get any income from  that? A . 
No, sir.

Q. How was the interest on the homestead to be 
paid? A. The rent?

Q. No, how was the interest to be paid? A . 
Mr. McCracken w as to p ay  that out o f the sur-
plus that was from  the others.

Q. That is what he said? A . H e said he would 
k^ep everything intact, those w ere his words.

Q. Including Peshine avenue? A . W ell, every-
thing that he had.

Q. You recall, you said a  little  w hile ago, on 
your direct-examination, that he agreed at the 
time of the foreclosure o f the m ortgage on

eshine avenue that he agreed to keep every-
thing intact? A . Y es, sir.

Q- Now, when did he say  that about Peshine 
avenue? A. W hen he w as in his office at that 

I  can’t ju st say the date, but it  w as a t one
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10 time when we w ere thinking about making a 
sh ift o f these properties so that w e could transfer 
it  and get it  into money.

Q. H ow  ? A . So that Mr. M cCracken could 
arrange to get these accounts settled up and 
cleared off.

Q. D id you have a purchaser fo r  Peshine ave-
nue a t the tim e you w ere m aking this shift you 
speak of? A . A  real estate man by  the name of 
Colem an said i f  that w as in a  clear shape he could 

20 dicker it off.
Q. D icker it  off? A . Y es, sir, trade it off.
Q. W hen w as that? A . I  d o n ’t know as I can 

fix a  date fo r  that.
Q. W ell, about when in regard  to the deed? A. 

Oh, it  w as a fte r  that.
Q. A fte r  the deed? A . Y es, sir.
Q. A bout how long a fte r  the deed? A. Oh, I 

ca n ’t say.
Q. Now, he said that you said you were to sign 

30 off— we w ere to sign off, who w ere to sign off? 
A . S ign  off w hat?

Q. In  regard  to this Peshine avenue, I  am quot-
ing the language you used that Mr. McCracken 
said about Peshine avenue? A . I  suppose I—

Q. N o I  w ant to know w hat w as said, who was 
to sign off, who did he say  w as to sign off? A. 
I f  the deed w as in m y name—

Q. I  w ant to know  w hat Mr. M cCracken said? 
A . H e said “ Y o u  sign o ff .”

4 0  Q. W ho did he say  that to ? A . To me.
Q. D id you sign off? A . Y es, sir.
Q. H ow? A . B y  w hatever proceedings there 

w as in his—
Q. D id you  sign off? A . C ertain ly  I  did every-

thing he asked me.
Q. W ell, w hat did you do about Peshine ave-

nue? A . W h y  i f  you  are foreclosing against a 
person it  takes a certain  length o f  time to fore-



163

close you, now i f  I  adm it or acknowledge some-
thing or other it  lessens the cost, or time or some-
thing.

Q. Well, what did you do? A . I  did w hatever 
he asked me.

Q. You don’t remember w hat it  w as? A . No, 
sir.

Q. Who was present when he said that i f  that 
property was foreclosed he would buy it  in fo r 
your benefit, and a fter  you got it  you could trade 
it off? A  Who was present?

Q. Yes. A. F ath er and I.
Q. And where was that conversation? A . In  his 

office.
Q. Well, you did sign off, you say, w hatever 

you mean by that? A . I  did w hatever he suggest-
ed to do.

Q. And you knew it was foreclosed ? A . I  think 
Ido.

Q. Well, why did you not ever ask him, prior 
to having this bill filed, to keep his prom ise? A . 
Because he told us all along he would do w hat-
ever was right and fa ir  between us.

Q. You said you w ere going to have an arrange-
ment of this, and Mr. Coleman said as soon as the 
title was straightened out he could make an offer, 
did you ever apply to Coleman or M cCracken? 
A. Yes, sir, went to Coleman and he couldn’ t 
make it good.

Q- Then you let that m atter rest from  that t in .. 
on, that is until this bill w as filed? A . I  talked 
to him all along about everything.

Q. Now, after that p ro p erty  w as purchased at 
foreclosure, do you recollect the fact that Mr. Mc- 

to p ay  a la rg e  sum o f m oney in 
obedience to a claim by the c ity  instituted in the
orm of a suit to compel the installation o f w ater 

mto that house? A . W ater?
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10 Q. W ell, some w ater closets and things of that 
kind? A . Yes.

Q. Y o n  had an attorney in that suit, didn’t you? 
A . Y es, sir.

Q. A n d who w as that? A . Mr. Bradner.
Q. Mr. M cCracken w a sn ’t associated? A. That 

w as before the B oard  o f Health.
Q. Y es, the B oard  o f H ealth. A . Well, Mr. 

M cCracken w ent to the B oard  o f H ealth once or 
tw ice fo r  an adjournm ent.

20 Q. W as that before or a fte r  the foreclosure! 
A . I  think Mr. B rad n er w as brought into the case 
later.

Q. W as that before or a fter the foreclosure? 
A . B efore.

Q. W ell, you w ere compelled to install— A. No, 
w e w eren ’t  going to do it.

Q. Y o u  w ere compelled to b y  the city? A. No, 
sir.

Q. W h at w as this proceeding before the Board 
30 o f H ealth? A . T ry in g  to make us do it.

Q. D id you succeed in that? A . A s  far as we 
went, yes, sir, they d id n ’t compel us to do it.

Q. W hen w as it that Mr. M cCracken told you 
he had paid the E x p o rt Lum ber C om pany’s judg-
ment? A . I  think it  w as one time when I was 
talking to him about how the affa irs  stood.

Q. W ell, o f course I  suppose it was one time, 
about when w as that? A . I  ca n ’t say.

Ql. H ow  long did your fa th e r ’s illness after the 
40 E x p o rt Lum ber C om pany’s judgment, continue? 

A . H e w as sick quite a  length o f time.
Q. A s  near as you can recollect— s i i  months? 

A . I  guess so.
Q. A  year? A . No, I  don ’t think a year, but off 

and on he had spells, he w a sn ’t sick all the time.
Mr. B rad n er: I  w as under the impres-

sion that I  would have the right to offer in 
evidence the p lea or set-off sworn to by Mr.
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McCracken, w ithout admission on his 
part— without producing the whole record; 
if  I am wrong about that I  desire to put the 
record in evidence.

I  also wish to offer in evidence three 
notices or lis p en den s;  I  h aven ’t those here. 
The complainant in this case is in no posi-
tion to incur much expense and I  d on ’t 
want to refer to that i f  I  can help i t ; that is 
the reason those records h aven ’t  been 
offered, I  assume that Mr. M cC arter would 
allow me to produce correct copies o f them, 
but I  want to put those in evidence and i f  I 
have to produce a certified copy I  will do 
so.

The Court: Is there anv obiection to 
that?.

Mr. M cC arter: I  don’t know anything 
about these notices or lis  p en den s, I  d o n ’t 
know what he means, they h aven ’t been 
pleaded or referred  to before, and I  think 
they ought to be proven in the legal w ay.

Mr. B ra d n er: T he legal w ay  would be to 
produce a certified copy, but I  am not p re-
pared to do that, but I  suppose I  can hand 
it in afterwards.

Mr. M cC arter: T hey are not in any of 
the pleadings.

Mr. B ra d n er: There is an allegation in 
the bill that the grantees o f some o f these 
properties had notice that the com plainant 
was in some w ay interested.

Mr. M cCarter : T hat is in a general w ay 
charged, but there is nothing in the plead-
ings up to this period in any w ay  referrin g  
to any lis  pendens or any other record, it  is 
simply the ordinary general w ay o f ch arg-
ing notice.
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10 T he C ou rt: W h at lis  pen den s  are these
to which you refer?

Mr. B ra d n e r: The E x p o rt Lumber com-
pan y filed a bill in this suit to set aside this 
deed, and there are three lis  pendens filed 
to that b ill; they filed a bill to set aside the 
deed from  R eeves and w ife  to Charles E. 
Reeves, Peshine avenue property, and a 
deed to Mr. M cCracken o f the other proper-
ties, and those lis p en d en s  w ere upon the 

20 record at the tim e that these conveyances
w ere made.

The C ou rt: I  don’t quite understand 
w hy there w ere three.

Mr. B rad n er: There w ere two different 
conveyances.

The C ou rt: Tw o different suits you 
mean?

Mr. B r a d n e r: I  think there was only one 
suit, but there seems to have been three dif- 

30 feren t lis  p en den s  filed ; there is one against
the Peshine avenue property, and here is 
another against the properties mentioned 
in the deed to M cCracken and here is an-
other against the Chestnut street property, 
that is out o f the case. T here are only two 
lis  p en den s  that I  w ant to use.

T he C ou rt: I  w ill allow  you to renew 
your o ffer before this suit closes.

40 Com plainant rests.

JO H N  H. M c C R A C K E N  sw orn: 
Direct-exam ination, Mr. M cC arter:
Q. Y o u  are a  member o f the bar? A. I  am.
Q. H ow  long, i f  you can remember, have you 

known Moses E . R eeves or an y  member of his
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family? A. I  have known Moses E . B eeves over 
twenty-five years.

Q. When did you first commence to perform  
any professional duties fo r  him that you can re-
call? A. I  think about 19 or 20 years ago.

Q. What, generally speaking, have been your 
relations professionally? A . W h y  I  have nego-
tiated for him and prepared deeds and exam ined 
titles of property upon which he loaned.

Q. He has stated that he placed several claims 
in your hanJds for collection, including m any 
others a Jacobsen m atter which he says you col-
lected and appropriated to you r own purpose, or 
words to that effect, w ill you please tell me wheth-
er you recall the circum stances o f the Jacobsen 
indebtedness to Mr. B eeves and w hat occurred? 
A. I do very clearly.

Mr. B radner: Is  that m aterial? T hat 
was brought out in cross-exam ining Mr. 
Beeves.

Q. You m ay explain? A . This note w as due 
in 1895, a year prior to the conveyance o f the deed 
October 25,1895.

Q. Mr. Bradner, therefore, is m istaken in sup-
posing that this was a fte r  the deed, apparently. 
Now I want to know w hat occurred in regard  to 
that Jacobsen m atter? A . I  had this fo r collec-
tion.

Q. From Mr. Beeves? A . I  had it from  Mr. 
Reeves, to collect from  Mr. Jacobsen.

Q. Where did the note come from ? A . The 
note was made by Mr. Jacobsen, I  think it w as 
originally a book account, and there w as some 
differences about the amount, and so I, by  request, 
got Mr. Jacobus to put the amount in a note to 
make it specific, $57.64.

Q. Now I  see the note is endorsed b y  Mr. 
Reeves? A. Y es, I  tried  to collect it  o f Mr. Jacob-
sen but I could not, and when Mr. B eeves learned
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10 that I  some times assisted Mr. Jacobus, he was a 
v e ry  nice man, and he thought I  could get some-
thing out o f it, and he wanted money very bad, 
and I  bought this and paid him $10 fo r  it, and took 
m y chances o f collecting it, and I  d id n ’t collect it 
and here it  is still w ithout anything paid on it.

Q. W o n ’t you describe now generally  your pro-
fessional relations, w ere you his regu lar attorney! 
A . N ot at all, I  don’t think I  ever had a suit in 
court fo r  Mr. Reeves, m yself.

20 Q- D id you do any other professional work for 
him than secure loans, examine titles and draw 
deeds— that you remember? A . Nothing for 
m any years.

Q. M any years p rior to this deed? A. Many 
y ears p rior to this transaction.

Q. D id he have an attorney other than you? A. 
Y es, I  think Mr. B rad ner w as generally his at-
torney, and I  think Mr. W hitehead was his at-
torney in several cases, that is, a fte r  John Cobb, 

3 0  he used to be his attorney and he died.
Q. N ow it has been testified to by Mr. Charles 

R eeves that you were in the habit o f assisting his 
fa th er by endorsing his paper, and enable them 
to build houses, w o n ’t you explain those transac-
tions to the court, how that came about and what 
it consisted of? A . W ell, that is correct and was 
the practice fo r a  good m any years back, I could 
h ard ly  fix the date, fo r  perhaps ten or fifteen.

Q. P r io r  to this tim e? A . P r io r  to this time 
4 0  when this trouble arose about the E xp o rt Lumber 

C om pany’s judgm ent.
Q. W h at had been the practice prior to that 

time, w hat had this p ractice been ? A . His practice 
had been to get me to get m oney from  my bank 
and advance to him to build or fo r  paying various 
debts, I  judge, and I  did it, and at that time I  had 
fou r or five notes in the bank o f  Mr. Reeves, 
w here I  had taken money out fo r  Mr. Reeves.
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Q. Notes that had been endorsed by you, and on 
your endorsement in your own bank the cash had 
been procured! A . Y es, sir.

Q. And used by him? A . T h at is right.
Q. Did Mr. Reeves during this tim e likew ise 

loan you the use o f his name? A . Tow ards the 
last period— prior to this time he did endorse 
some notes for me.

Q. Whatever became of them? A . T hey w ere 
left— I got a subsequent endorser, I  m ight say  
which is a part of this tran saction ; I  had an a r-
rangement with m y brother-in-law to endorse 
those notes, and when I  got in w ith Mr. Reeves 
endorsing, why he discontinued that, and so I  got 
Mr. Reeves endorse fo r  me a few  years 
prior to this time, of 1896.

Q. Did Mr. Reeves ever have to p ay  anything 
on account of his endorsement fo r you? A . Not a 
dollar.

Q. You are sure o f that? A . I  am sure o f that.
Q. W hatever became o f the notes upon which 

his name is endorsed, that w ere endorsed fo r you ?
A. When they came due I  paid them off, got 

them out of the way, they w ere all paid b y  me.
Q. Now, can you tell me to w hat amount those 

endorsements were? A . A t  that period?
Q. I mean on or about the first day o f January, 

1896? A. Somewhere about $3,500.
Q. What was the first suggestion that you knew 

of in regard to the E xp ort Lum ber C om pany’s 
judgment, and the m aking o f this deed?

The Court: W e ll, one moment before you 
ask that question.

By the Court: Q. H ad any o f these notes gone 
tp protest, these notes fo r  which you had loaned
him your name? A . No, sir, they w ere in the 
bank.
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1 0 F U R T H E R  D I R E C T :
Q. A n d  he had had the proceeds? A . Yes, sir.
B y  the C ou rt: Q. W ere  there any notes in the 

bank that he had endorsed fo r  you, or which you 
had him  protest? A . A t  that time?

Q. Y es. A . Y es, sir.
Q. W ell, how much would that amount to? A. 

W ell, I  have no means o f telling, I  can tell you 
that they w ere all paid.

Q. B u t I  am speaking o f the time you have de- 
2 0  scribed a certain  amount as h avin g been procured 

fo r  him— m y question is how much was paid to 
you in the same w ay? A . W ell, I  have no means 
o f stating.

F U R T H E R  D IR E C T  :
Q. W here w ere those notes discounted? A. At 

the M erchants Bank.
Q. The same? A . Y es, sir.
Q. T h at is to say  both sets o f notes, those that 

30 you accommodated him w ith and those that he ac-
commodated you with, w ere discounted at the 
M erchants bank? A . Y es, sir.

Q. H ow  did you d ifferentiate the $3,500 notes 
o f which you w ere speaking as being notes you 
had accommodated him on? A . Because they 
w ere signed R eeves & Sons.

Q. A n d  endorsed by you ? A . Endorsed by me.
Q. T h ey w ere the notes also o f which you say he 

got the proceeds? A . Y es, sir.
4 0  Q. A r e  you quite positive that Mr. Reeves is 

not today liable fo r  or never did have to pay any-
thing on the other notes? A . I  am.

Q. W h at method have you o f fixing the notes 
fo r  which you w ere his accommodation endorser, 
and o f which note, the proceeds aggregated to 
$3,500? A . Because at the tim e when he gave me 
a deed o f certain  properties to secure me on my 
endorsement, he desired some safeguard for him-
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self with Mr. W hitehead, and so he had a  chattel 10 
mortgage drawn up covering these same notes 
and each note mentioned b y  its day and date.

Q. Do you refer to the chattel m ortgage that 
has been already offered in evidence in this case!
A. I think it is.

Q. Please look at the ch a tte lm o rtg a g e  and 
show us to what you ju st re fe rre d ! A . T h is  w as 
prepared by Mr. W hitehead in his office, the day 
when the deeds were acknowledged.

Q. And the clause in Mr. W h iteh ead ’s w ritin g  20 
here is that what you refer to ! A . Y es, sir, I 
think that includes all the notes except one.

Q. All of which notes! A . A ll the notes that 
I had in the bank, there w as one that Mr. W hite- 
head held that I  was endorser on also.

The Court: T hat is a  chattel m ortgage 
given by whom !

Mr. M cC arter: Moses E . Reeves to John
H. McCracken, dated the 2nd day o f Janu-
ary, same date as the deed in question, and 30 
sworn to the third o f  Jan u ary, same day 
the deed is acknowledged. I  w ill now read 
Mr. M cCracken’s affidavit which is the m at-
ter he has referred  to in h is evidence.

Mr. B ra d n er: I  don’t  know that I  under-
stand that, and perhaps the w itness made 
a mistake. I  understood him to say  that 
Mr. Reeves wanted some security  fo r  the 
notes that h e . had endorsed fo r  M r. M c-
Cracken, and that m ortgage w as given for 40  

that purpose.
Mr. M cC arter: No, I  d id n ’t understand 

that at all.
The C ou rt: H e stated that M r. Reeves 

wanted some security, the security fo r  what 
I didn’t gather.

Mr. M cC arter: L et me read this first. 
“ John H. M cCracken, m ortgagee in the
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1 0  foregoing m ortgage named, being sworn,
s a y s : ’ ! (Counsel read same.)

The C ou rt: T hat chattel m ortgage cov-
ers w hat ?

Mr. M cC arter : This m ortgage covers the 
goods and chattels, in house and barn 
known and described as No. 580 Clinton 
avenue, and then the schedule describes 
them as the dw elling house, piano etc., 
household furniture, etc., o f Mr. Reeves on 

20 the Clinton avenue homestead.
Q. T he notes that are  mentioned then in this 

chattel m ortgage are the mem oranda that you 
have o f the notes that existed at that time in the 
bank ? A . T hey are w ith one exception, there was 
one note that Mr. John W hitehead had where I 
w as endorser, fo r $500.

Q. In addition to this? A . Y es, sir.
Q. W h at do you mean— Mr. John Whitehead! 

A . I  mean law yer W hitehead loaned Mr. Reeves 
80 $500, and took Mr. R eeves ’ note w ith m y endorse-

ment on it.
B y  the C ou rt: Q. W ho got the money? A. Mr. 

Reeves.
Q. The consideration o f the real estate mort-

gage  w as $3,500?
Mr. M cC arter: Y es, sir.

F U R T H E R  D IR E C T  :
Q. N ow Mr. M cCracken those notes then out- 

40 standing, in addition to  the John W hitehead note, 

to which you ju st  referred — how did the question 

o f this deed first come up? A . M y first informa-
tion w as that Mr. B rad n er came to m y office as at-
torney and said he had a suit fo r  Mr. Reeves 
w here a  judgm ent would be entered b y  agreement 

w ith  C. T. Sw ayze on the 4th o f January, he 
agreed to sign a relicta, he had no defense and 
w as going to do that, Mr. Reeves told him he was



indebted to me in a  large amount, and lie thought 
he would tell me about it.

Q. When was this? A . The m orning o f the 2nd 
of January, I  think, and I  think he suggested that 
Mr. Reeves would secure me in some w ay, and he 
immediately sent Mr. R eeves in to see me.

Q. Did Mr. R eeves come? A . H e came in to 
see me.

Q. Alone or in company? A . Alone.
Q. On the same day? A . I  think it w as on the 

same day, and I  expressed m y surprise at w hat I  
was doing for him, carryin g  him, as I  say, and get-
ting money out of the building loan and carry in g  
him in the bank, that he would have a suit, on the 
eve of judgment, and never tell me that such a 
suit was in progress, and he apologized fo r that 
and said he thought— Mr. B rad n er told him he 
would succeed in the end, and he thought he would, 
and he hadn’t told me on that account. I  told him 
I thought it was only honorable to tell me in such 
a serious m atter; he said he thought he could se-
cure me in his indebtedness to me, and suggested 
giving me a deed on some properties, and he 
mentioned four properties.

Q. Which were they? A . I t  w as a place on 
Clinton avenue w hat they call the homestead, 580 
Clinton avenue; a place in B o yd  street, a  place on 
Belmont avenue, a place in A sto r street— well, I  
said I supposed that w as w hat he could do, and 
expressed my fear on account o f his p roperty  be-
ing mortgaged up to the flagstaff, and the taxes 
and interest back, w ith w hat would I  p ay  them 
with even then, and he said that w as all he could 
do, and he suggested g iv in g  me a  deed fo r  these 
properties, and I  told him that under the circum -
stances, the only thing to do w as to take the deed, 
and immediately we went right over to John 
Whitehead.

Q. You and he did? A . Mr. R eeves and I  and
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10 told him w hat had taken place, because I  was an 
endorser, to Mr. W hitehead fo r  his loan of $500, 
and told him  about the predicam ent Mr. Eeeves 
w as in, and that Mr. Reeves suggested giving me 
a  deed fo r  some p ro p erty  and a fter we talked the 
m atter over w hy he said that w as all that I  could 
get and so he gave me the deed fo r  those four 
properties.

Q. H old on, don ’t  get ahead o f your story; up 
• to this time nobody w as w ith him, I  understand, 

20 at all? A . No, sir. Then the next step, we went 
back to the office, and he gave me the name of 
these four properties, and said he would get mv 
deeds fo r  them to copy and make m y deed, and I 
had had loans on different properties, and by look-
ing over m y records I  had copies o f the deeds 
there, and so I  told him I  would immediately pre-
p are them, and it  w ouldn’t  be necessary for bath 
he and his w ife  to sign, and he said he would make 
arrangem ents that that be done, and he was as 

30 much in a  h u rry  as I  w as, and I  w as in a great 
hurry. W ell, I  prepared the deeds.

Q. H ow  m any did you p repare ? A . I  prepared 
one deed covering the four pieces o f property.

Q. D id you have the data in you r office with 
which to make that deed? A . Y es, sir, I  did, and 
I  had m y clerk draw  them up, and that was a deed 
here in evidence.

Q. Now I  w ill ask you to look at that deed a 
moment. I  show you this deed already offered in 

4 0  evidence, dated Ja n u ary  2nd, 1896, Moses E. 
R eeves and w ife  to you, and ask you i f  that is the 
deed you have ju st been asked about? A . That is 
the deed.

Q. In  whose handw riting is the body of that 
deed? A . M y c lerk ’s.

Q. W h at w as his name? A . George, I  cannot 
tell you his last name.



Q. Was it P hipps! A . No, sir, lie w as a  young 10 
man about twenty years old, lie died since.

0. Well, he w as a clerk at that time? A . Y es,

sir.
Q. He wrote the entire deed? A . The entire 

deed.
Q. Including the consideration? A . E v e r y -

thing in it, and this deed w as prepared when Mr. 
Reeves came in on the third of Jan u ary  in the 
afternoon, and I  think Charles R eeves brought 
Mrs. Reeves in at the time, w ith him. 20

Q. So only Mr. and M rs. R eeves and Charles 
came into the office on the third to execute this 
deed? A. Yes, sir.

Q. The deed was read y w as it? A . This deed 
was ready.

Q. Now, I  want to know about this deed to 
Charley, what about that ? A . Then when he came 
in, when Mr. Reeves— they all m et in the a fte r-
noon of the third day of Janu ary, and then Mr. 
Reeves wanted a deed made to his son Charles of 30 
the property on Peshine avenue.

Q. Yes. A. A nd m y clerk drew  it  up, and w e 
took both deeds over to Mr. W hitehead to get ac-
knowledged.

Q. Now, what was said in the afternoon o f the 
3rd, when Charles and M rs. R eeves and Mr. 
Reeves came there in your office, before you went 
to John W hitehead’s office to acknow ledge the 
deed? A. There was no talking at all more than 
to prepare the deed. Moses E . Reeves to Charles 4 0  

E. Reeves, Peshine avenue property.
Q. There has been testim ony b y  three witnesses 

in this case to the effect that at that conversation, 
that afternoon, in your office before going to Mr. 
Whitehead’s office, you stated to them that the 
whole object and purpose o f this transaction w as 
to get the title out o f them on account o f the E x -
port Lumber Com pany’s judgm ent and that you
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10 would take the p ro p erty  and hold it  and collect 
the rents— p ay  the interest, taxes and other 
charges, and i f  possible sell it, and w ith the pro-
ceeds p ay  the E x p o r t ’s judgm ent, and recount to 
them fo r the balance, did such a conversation take 
place? A . E v e ry  w ord o f that conversation is an 
absolute falsehood, there is n ’t one single word or 
sentence in it  true.

Q. No such conversation as that took place? A. 
There w a sn ’t  a  w ord o f conversation about it.

2o Q* D id you take that deed w ith  that purpose or 
understanding? A . W h at understanding?

Q. T hat it  w as to be done, as I  ju st said they 
swore? A . N ot a thought o f it.

Q. Now, w hat purpose had you in taking the 
chattel m ortgage in addition to the deed? A. I 
d id n ’t  have any purpose, that was Mr. Beeves’ 
suggestion to Mr. W hitehad to draw  it up, to keep 
somebody from  taking aw ay his chattels, I didn’t 
care anything about that.

gO Q. T he chattel m ortgage then w asn ’t  suggested 
until you got to John W h iteh ead ’s office? A. No.

Q. H ow  did you happen to go over to Mr. 
W hitehead to have that deed acknowledged? A. 
W ell, I  m ade arrangem ents w ith  Mr. Reeves, 
when he said he would make the deed that Mr. 
W hitehead had there in the afternoon to take the 
acknowledgment, and because he w as really con-
cerned, to some extent, w ith  the same kind of a 
transaction.

Q. T hat is  this $500 note? A . H e was a claim-
ant and I  wanted him to see that things were 
satisfactory.

Q. N ow you went over to Mr. W hitehead’s office 
— who w ent to Mr. W h iteh ead ’s office? A. Mr. 
and M rs. Reeves and m yself.

Qi. W here w as the deed signed? A. In Mr. 
W h iteh ead ’s office.

Q. I t  w a sn ’t  signed down at your office ? A.
No.
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Q. And it was acknowledged as appears, before 
Mr. Whitehead there that d ay? A . Y es, sir.

Q. W as any alteration m ade in the deed in Mr. 
Whitehead’s office? A . Nothing.

Q. Did Mr. W hitehead change the consideration 
in any way, stated in the deed? A . N ot at all, 
the only thing he w rote on the deed w as his ac-
knowledgment, he wrote that in the chattel m ort-
gage there.

Q. Was the chattel m ortgage prepared before 
you signed the deed— before they signed the deed 
in Mr. W hitehead’s office or afterw ard s? A . I  
cannot tell that, it was all a t the same time, I  don’t 
have any recollection o f ju st that p articularly.

Q. Well now, a lease has been spoken of? A . 
Yes, sir.

Q. I show you a lease from  John H. M cCracken 
to Moses E. Beeves, dated M ay 1st, 1896, and ask 
you if that is the lease that was m ade b y  you o f 
the homestead to Mr. Reeves? A . I t  is.

Q. When was that lease actually  made? A . I t  
was made on or about the first day—

Q. Of what? A . O f M ay, 1891.
Q. Get the year right? A . 1896.
Q. W as the lease made at the time o f or within 

a day or two of the deed? A . N ot at all, this lease 
was not made until a fte r  I  bought the p ro p erty  at 
sheriff’s sale.

Q. It was not? A. No, sir.
Mr. M cC arter: The lease is a lread y in 

evidence.
Q- Well, after you got the deed and put it on 

record, what next occurred in the transaction? A . 
The next development w as a  lis  pen den s  filed the 
second day after by Colie & Sw ayze fo r  the E x -
port Lumber C om pany’s judgment.

Q. Go right on? A . A nd then they had levied 
on all these various properties, and they adver-
tised them for sale, and they did sell them and I  
bought part of them.
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10 Q. W hich did you buy? A . I  think 1 bought— 
I  can h ard ly  tell w ithout re ferrin g  to the deed 
because there w ere two sales, I  bought all that 
w as levied on, I  mean that the lis  pendens was* 
filed against, four.

Q. I  am talking now only about the property 
covered by the deed? A . W ell, I  bought them at 
the first.

Q. Y o u  did deed in under the sheriff sale, all 
fo u r o f the tracts included in the deed ? A. I did. 

20 B y  the C ou rt: Q. T hat w as the sale under the 
judgm ent? A . T h at is right.

F U R T H E R  D IR E C T  :
Q. U nder the E x p o rt Lum ber C om pany’s judg-

ment, the levy  that Colie & Sw ayze made, you 
bought in the same tracts a fte r  you had gotten a 
deed? A . Y es, sir, it  was their judgment and 
other judgm ents.

Q. W h at other judgm ent w as there besides 
theirs ? A . There w as one b y  M ary McDermott 

^ and one or two others, and I  don ’t remember the 
judgm ent creditors.

Q. A bout how much did they amount to? A. I 
h aven ’t the data o f that.

B y  the C ou rt: Qi. W ere  those judgments re-
covered, or other judgm ents that you speak of 
recovered before or a fter  the judgm ent of the 
E xp ort?  A . A fte r.

F U R T H E R  D I R E C T :
4 0  Q- Now those judgm ents are  all mentioned and 

the execution set out in those sheriff deeds you 
have before you? A . Y es, sir.

Q. W h at fou r properties w ere included in this 
deed to you, and which you bought under the sher-
i f f ’s sale first? A . The Belm ont avenue property, 
the B o yd  street property, the Clinton avenue 
p ro p erty  and the A s to r  street property.

B y  Mr. B rad n er: Q. Hume street, mentioned 
in the deed is  the same as B o yd  street? A . Yes, 
sir.



FU R TH E R  D I R E C T :
Q. You supposed that you added to the title 

that you had derived by purchasing at a common 
law execution? A . I  did.

Q. And whatever you got, you got and w hat-
ever you didn’t get you paid  fo r  o f course. Now, 
having these two sets o f conveyances— -

The Court: H ad n ’t you better ask him 
there what he paid?

Q. What did you p ay  the sheriff? A . I  would 
have to refer to the deed to tell that.

Q. All right? A . $205.
Q. For each? A . One w as $50, one $100, one 

$20, and one $35.00.
Q. That was the four tracts? A . Y es, sir.
Qt. Making a total o f $205? A . Y es, sir.
Q. What is the date o f that deed? A . A p ril 

14th.
Q. 1896? A. 1896.
Q. What execution is it sold under? A . It 

seems to be sold under the E x p o rt Lum ber Com-
pany’s judgment.

Q. Any other? A . T hat is the only one men-
tioned.

Q. When was your attention first directed to 
the fact that the p roperty w as advertised fo r  sale? 
A. Well, I cannot fix the date, but I—

Q. Had you in the meantime become the owner 
of the Export C om pany’s judgm ent? A . No.

Q. When did you become the owner, i f  you did, 
of that judgment? A . I  think it w as somewhere 
about the first of A p ril.

Q. What time— when before the sale? A . I  
think it was only a week or two before the sale.

Q. Paid the fu ll amount o f that judgm ent to 
Colie & Swayze? A . Y es, sir.

By the Court: Q. Then it was your sale? A. 
Yes, sir.
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10 F U R T H E R  D I R E C T :
Q. Y o u  took up the advertisem ents and pro-

ceeded w ith the sale? A . The advertisement 
w as ju st continued.

Q. Y ou  d id n ’t  start this, but a fter it  was going 
you came in and got control o f  the judgm ent and 
ren t on, is that right? A . Yes., sir.

Q. A t  this stage o f the gam e you in April, 1896, 
had a deed from  Mr. and M rs. R eeves for those 
fo u r lots, and you also have a sh e riff ’s deed if it 

20 is w orth anything? A . Y es, sir.
Q. W h at happened to you in regard  to the rents 

o f those four tracts from  the time of your first 
purchase on? A . W ell, Mr. Reeves, continued- 
a fte r  m y purchase.

Q. A fte r  your purchase? A . Mr. Reeves con-
tinued to collect them fo r some time, but I have no 
recollection o f the exact date.

Q. H ow  did that happen? A . Because I was 
try in g  to get him to hand over the properties to 

30 me, as I  bought them, and he w as slow about do-
ing it, but the Belm ont avenue p roperty he con-
tinued to collect, and the place on Clinton avenue, 
he m ade a lease w ith me to p ay  me $25 a month, 
and B oyd  street, this soon a fter  w as foreclosed by 
the F irem en ’s Insurance Com pany, and taken.

B y  the C ou rt: Q, Taken by  you or somebody 
else? A . No, taken by somebody else.

F U R T H E R  D I R E C T :
40 Q- So that you never got any final control of 

the B oyd  street p roperty? A . No.
Q. T h at w as foreclosed? A . Y es, sir.
Q. N ow I  notice that E xh ib it C4, is a direction 

from  Mr. R eeves to Mr. B a ll to make arrange-
ments w ith J, H. M cCracken, as he m ay direct 
about the collection and paym ent o f the rents you 
m ay receive from  F e r ry  street property and the 
two A sto r  street h ouses; you succeeded finally in 
gettin g  that out o f Mr. Reeves? A . Yes, sir.
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Q. That was on Jan u ary  27th? A . Jan u ary  
27th.

Q. 1897? A . Y es, sir.
Q. Who had been collecting the rent previous to 

January 27, 1897, on the F e r r y  street? A . Mr. 
Whitehead.

Q. For whom? A . Mr. Reeves.
Q. Had you endeavored to collect the rents be-

fore or had you ju st let that go on? A . I  had been 
trying to get them from  time to time, but he al-
ways warded me off, and said he would do it 
very soon.

Q. Now what rent, i f  any, w as paid under this 
lease? A. Nothing.

Q. By or to you? A . Nothing.
Q. W as any statement made at the tim e that 

this lease was given to you that this w as p art and 
parcel of the scheme by which you w ere to sim ply 
hold this property in tru st fo r them as has been 
stated here this morning? A . N ot a  w ord o f it, 
and he never claimed to do any such thing.

Q. W as Charles present when that lease was 
signed or made out and executed and delivered 
to you? A. I  don’t  think he was.

Q. Now you stated that Mr. R eeves continued 
to collect the rents from  the Belm ont avenue prop-
erty? A. Yes, sir.

Q. How did that happen? A . H e said he must 
have some income, some place and he could handle 
that and get the rent out o f it, and it  would give 
him an income, and he would soon get on his feet 
and get started and straighten all his m atters up, 
and pay up all these things he owed.

Q. Now, it has appeared in the case that a 
deed was subsequently made b y  you to Mrs. 
Reeves for the Belm ont avenue p roperty— w ill 
you tell us how that came about? A . Mr. R eeves 
seemed to have a good opinion o f that property, 
and said he could g et good equity out o f it i f  he
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10 could control it, and trade it off, and I told him 
that I  would deed it to him, and m y w ife had a 
dower interest in that, and his w ife  had a dower 
interest in the place on Pennington street where 
m y w ife  had bought at sh e riff ’s sale, and so I 
agreed to g ive  him a deed o f m yself and wife for 
the Belm ont avenue property, and he would re-
lease the dow er on the Pennington street property 
which m y w ife  held, and so I  ga ve  him the deed.

Q. H ow  did it  happen to be put in her name? 
20 A . He wanted it put in her name.

Q. Did he tell you to do that? A . Yes, sir.
Q. A n d  this deed dated Septem ber 1st, 1897, 

from  John H. M cCracken and w ife  to Mary T. 
Reeves, was the result, was it ? A . I t  was the re-
sult, that deed I  held in m y office a good while, 
because he w as w aiting to trad e it off, and didn’t 
want to be put on record, and so it  laid in the 
office quite awhile, Septem ber, 1897, and it wasn’t 
recorded until Novem ber, 1898, about a  year, and 

30 in the mean time he d id n ’t succeed in selling it, 
and so that w as foreclosed also, and that was Mr. 
R eeves m atter, he had that.

Q. Y ou  finally agreed to surrender that to him 
as a  consideration fo r  w hat? A . F o r  a release of 
dow er in the Pennington street property that his 
w ife  still held a dow er interest in.

Q. W e h aven ’t  y e t had this Pennington street 
property, that w as not in the deed, Mrs. Reeves 
w as m istaken about that? A . Y es, that w^s not 

40 in the deed to me.
Q. T hat orig in ally  belonged to whom? A. 

Moses E . Reeves.
. Q. H ow  did M rs. M cCracken get title to that 
p roperty? A . S h e r iff ’s sale, under the common 
law  execution.

Q. U nder w hat judgm ent? A . I  think it was 
under the E x p o rt judgm ent and other judgments.

Q. H ave you got the sh e riff ’s deed there? A.
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T h is  w a s  the E xport, and there w ere other levies 
m ade subsequent, but they don’t app ear here in 
th is , th is  was the original levy, then the other 
ju d g m e n ts  were handed in attached to the same 
one.

Q. T h e  sh eriff’s deed which is already in evi-
dence, I  believe dated June 2nd, 1896, from  H er-
m an Lehlbach, sheriff, to Selm a A . M cCracken, 
recites th e  issuance on the fourth  d ay o f January, 
1896, o f  an execution at common law, and on the 
second d a y  of Jan u ary o f the same y ea r the issu-
ance of another execution recites the sale under 
i t  b y  th e s e  executions, and describes the Penning-. 
to n  s t re e t  property. W h at is the date o f that 
deed? A .  June 2nd, 1896.

Q. W h e n  you purchased that p roperty  as Mrs. 
M c C ra c k e n  did under that common law  execution, 
w as a n y  arrangement made b y  you or by her or 
b y  y o u  f o r  her with Mr. and M rs. Reeves or either 
o f th e m  to  the effect that you bought that fo r 
them , a n d  that you w ere holding it in trust fo r  
th e m  o r  anything o f that kind? A . N ot a w ord o f 
th e  k in d .

B y  th e  C o u rt: Q. Did they know that you w ere 
s e llin g  under that judgm ent, selling this p roperty  
u n d e r t h a t  judgment, did you tell them? A . Y es, 
i t  w as ta lk e d  about when it  w as going to be sold.

FU R T H E R  D I R E C T :
Q. Where was that spoken o f ? A . T hey w ere 

in my office talking about it some tim e p rior to the 
sale, I  think it was a week or so.

B y  the Court: Q. W h at w as that conversation?
W h y  I  told Mr. R eeves that these properties 

w ere  b e in g  sold and he was sim ply p ayin g  no at-
te n t io n  to anything, he claim ed that he had a 
p r o p e r ty  across the river, that w as a  v e ry  valu -
ab le  one, and he could get $4,000 or $5,000— 1 w ill 

ave to  refer to that in another m atter a fter a
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10 while, and he said he would attend to it, and I 
told him then to be on the alert and do it, because 
I  d id n ’t know w hether I  could succeed in getting 
this money or not, it was held o ff until nearly 
the last day.

Q. W h at arrangem ents w ere you talking about 
now, arrangem ents fo r gettin g loans on that Arl-
ington property? A . I  talked about getting the 
loan on the A rlin gton  p ro p erty  but I  hadn’t suc-
ceeded in gettin g  it, and I  told him his business 

20 w as to attend to these m atters or his properties 
would be sold, and he said he would attend to 
them.

Q. Did you tell him then that you held that judg-
ment? A . I  don’t  know that I  did tell him, I held 
it, and I  don ’t know that I  did hold it, it was so 
near up to the time when they w ere going to sell.

F U R T H E R  D I R E C T :
Q. W hat judgm ents was that sold under, can- 

30 n°t  y ° u l° ° k  at it  and see w hat judgments that 
w as sold under, and when, in reference to the 
tim e that you obtained' control o f the Export 
judgm ent, that le v y  w as first made? A.. This 
levy  w as first made the first week in January of
1896.

Q. Now, there are two levies mentioned there, 
who w as the other levy  in fa v o r  o f ? A . It was' in 
fa vo r o f the E xport.

Q. There are  two levies— two levies on the same 
40 judgm ent? A . Tw o sets o f p roperty  sold under 

the same judgm ent.
Q. I  am re ferrin g  to the Pennington street 

property, I  w ant to know i f  there are not two exe-
cutions referred  to b y  the sheriff, ju st read the 
deed please and see w hether it is more than the 
Etxport Lum ber C om pany’s judgm ent or not? A. 
I  d id n ’t  notice it, one judgm ent in this deed.

Q. D o there appear to be two levies ?
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By the C ou rt: Q. W ell, that is the E xp o rt Lum -
ber Company’s execution, is it?  A . Y es, sir.

Mr. B ra d n e r: I  am w illing to adm it there 
is another judgm ent in fa v o r  o f M ary A . 
McDermott.

F U R TH E R  D I R E C T :
Q. Was that the only deed we have ju st been re-

ferring to, under which title  to the Pennington 
street property was acquired? A . Y es, sir.

Q. Now, do you recall when it w as that you be-
came the owner of the E x p o rt Lum ber C om pany’s 
judgment, when you bought that, have you any 
memorandum with you that w ill enable you to 
tell when it was ? A . O nly except the judgm ent it-
self.

Q. You may refer to anything you have got 
here. I will read the recital o f the three executions 
in the deed just referred  to (counsel read). Now 
have you found out when you obtained control o f 
the— A. I don’t see the time here, it w as about a 
week prior to the sale.

Q. Which sale? A . The first sale.
The C o u rt: The sale in A p ril.
Mr. M cC arter: Mr. R eeves produces a 

search here o f the E x p o rt to John H. Mc-
Cracken, assignm ent o f judgm ent dated 
April 13, 1896, so that seems to be about it.

Q. Mr. M cCracken did you own or control the 
State Banking Com pany and the M ary M cD er-
mott judgments? A . No, sir.

Q. Mrs. McCracken purchased the Pennington 
street property, whose money w as that that went 
to the sheriff in paym ent o f that execution? A . 
Her money.

Q. Now, you have stated that this release of 
ower was obtained by you fo r  her in the manner 

you have indicated?

The C ourt: T hat is the Pennington
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10 street p roperty  fo r which $45 was bid at the
sale?

Mr. M cC arter: Y es, sir.
The C ou rt: W h at m ortgage was that 

subject to?
W itn e ss : I t  w as subject to two mortgages, one 

fo r  $2,500 and one fo r  $1,800.
B y  the C ou rt: Q. W ell, w as that $1,800 mort-

gage the Orange bank m ortgage that has been 
spoken of? A . Y es, sir, the O range bank mort- 

20 gage.
Q. H as any p art o f that m oney been paid the 

O range bank m ortgage? A . I t  has not.
Q. N ow then I  think you stated there were some 

taxes on the property? A . There were about 
$300 of taxes.

F U R T H E R  D I R E C T :
Q, H ow  w as the p roperty  im proved? A. It 

had two houses built together o f very  common 
30 character, occupied b y  negroes.

Q. W h ere is it  located in regard  to the railroad? 
A . A bout one block below the Pennsylvania rail-
road.

Q. E a st?  A . Y es, sir.
Q. Is Pennington street paved there? A. It 

w as not then.
Q. I t  is now. W h at value did you place, or did 

Mr. R eeves place, as fa r  as you know, upon that 
Pennington street p roperty? A . I  don’t know 

4 0  w hat value he placed but I  cannot place on it any-
thing m ore than the encumbrances, i f  you could 
make both the m ortgages stick.

The C ou rt: Q. W ho has paid off this $1,800 
m ortgage ?

F U R T H E R  D I R E C T :
Q. W h at about the $1,800 m ortgage, what be-

came o f  that? A . I t  is there yet, it was there at
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that time, and there w as a suit pending, they com-
menced to foreclose that m ortgage, and Mr. 
Whitehead represented M rs. M cCracken, he held 
that the levy was made p rior to the recording of 
the mortgage so that the suit w as withdrawn.

Q. Well then did the title  that M rs. M cCracken 
got antedate that m ortgage? A . Oh, no.

Q. Well, was Mrs. M cC racken’s title  subject to 
that mortgage? A . Subject to that m ortgage.

Q. What became o f that, does M rs. M cCracken 
still own that proprty? A . Y es, sir.

Qt. Subject to the Orange m ortgage, and subject 
to what other m ortgage? A . Hood m ortgage.

By the C ou rt: Q. The O range m ortgage w as a 
collateral m ortgage given to secure Mr. B e e v e s ’ 
debt, or what was it? A . W ell, it  w as a  straight 
mortgage, I  believe there w as some arrangem ent 
with the parties, but the m ortgage w as a straight 
mortgage.

Q. What do you mean by arrangem ent w ith the 
parties ? A. I  heard Mr. B eeves say he had a note 
in the bank, and they required a  m ortgage o f 
$1,800 from him to give  him tim e when he paid 
his note.

Q. Did he tell you w hat the note w as? A . I  
think it was $1,800.

By the C ou rt: Q. Mr. B eeves has paid off that 
note, he says, to some extent.

FU R TH E R  D I R E C T :
Q. Do you know that that note w as paid? A . 

I don’t know anything about it.
Q. Now this quitclaim  deed or release o f dow-

er, as you call it, to Mrs. M cCracken, that w as ac-
knowledged— was that signed in your presence, 
did you see Mr. and Mrs. B eeves sign that? A. 
Yes, sir.

Q. Was the deed explained to them? A . I t  was.
Q. And acknowledged apparen tly  before Mr. 

Titus, do you recollect that fact? A . I  do.
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10 Q. D id yon go w ith them to Mr. T itu s ’ office! 
A . I  went to his office.

Q. T h ey understood w hat they w ere doing? A. 
Y es, sir, read about it and talked about it.

Q. T h at w as p art o f the transaction by which 
you completed M rs. M cC racken ’s title to the Pen-
nington street property, as a consideration for 
releasin g any title  that you m ight have to the 
Belm ont avenue property, am I  right? A. That 
is right.

20 Q. N ow it has been stated that some bills were 
rendered to you by the R eeves fo r repairs on the 
Pennington street property, and that that was 
done m erely as a voucher, to show that there was 
that much more money, apparently, due from you 
to them on that property, w hat was the fact about 
that bill? A . A n y  repairs on the property I paid 
them for, it was on the same basis as any other 
p roperty  that I  owned or anyone else owned that 
I  was looking after, there was no understanding 

SO o f the kind at all.
Q. W h at w as said at the time this bill was made 

out, as has been testified to about that, how did 
they happen to g ive  you this bill? A . I don’t 
know anything more than it w as bills for repair.

Q. W hen did you first discover or learn, rather, 
that Mr. and Mrs. R eeves or either of them 
claim ed that you held this p ro p erty  that they had 
deeded to you on Ja n u ary  2nd, 1896, in trust for 
them? A . N ot until suit w as commenced for 

4 Q them.
Q. H ad any such claim  ever been suggested or 

intim ated to you before that? A . Not at any 
time.

Q. Y o u  mean this suit— you refer to this suit? 
A . Y es, sir.

Q. Charles R eeves has testified that he acquired 
title to the Peshine avenue tract by a  deed made 
about the same tim e that your deed was made,
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won’t you now tell the court how that occurred—  
what occurred about that? A . I t  w as at his re-
quest.

The C o u rt: Is  that conveyance attacked?
Mr. M cC a rter: No, sir.
The C o u rt: Then w hat has it to do with 

this case ?
Mr. M cC arter: I  d o n ’t know that it has. 

I think your H onor is quite right.
Q. I want to ask you in regard  to this A rlin gton  

property, you knew that Mr. R eeves owned that 
property? A . Y es, sir.

Q. What value did he place on that property, 
the equity in it ? A . $10,000.

Q. You have spoken before o f some effort on 
your part to get a  loan fo r  him on that property? 
A. Yes, sir.

Q. When did you commence to make those 
efforts? A. Somewhere about the m iddle o f Ja n -
uary of the same year, 1896.

Q. How long did those efforts continue? A . 
Why perhaps two months, I  cannot tell when 1 
stopped, I kept on try in g  but I  d id n ’t  succeed in 
getting it.

Q. Did that property stand in his name? A . 
Yes, sir.

Q. What was that p roperty? A . A  v e ry  large 
mill property with riparian  rights extending into 
the river one hundred feet front, and it w as a 
large mill with all the m achinery and various fix-
tures.

Q. Did he use that as his m ill a t that tim e? A . 
I don’t know that he w as running the m achinery, 
it was once called the Cadm us company, a  manu-
facturing company, where they m anufactured 
sash and doors and all those things.

Q. Did you succeed in gettin g  a  loan a fter that? 
A. I did not.

Q. W ere you endeavoring to get that loan when
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10 you told him of the fact that these other executions 
were coming on here? A. I  was.

Q. About the Pennington street property? A. I 
was.

Q. Now I  would be glad if you would recite in 
detail everything you remember to have said to 
Mr. or Mrs. Reeves, in regard to the fact that 
there was danger of their losing these other 
pieces of property, I  mean other than the four 
that were in your deed? A. Never had no con- 

20 versation at all with Mrs. Reeves.
Q. Well, Mr. Reeves? A. I  told Mr. Reeves 

about that, and about the middle of January, Mr. 
Reeves came in and saw me one morning, and I 
was under considerable pressure, I  was walking 
the floor, and he came in and told me he would 
like for me to do him one favor, and that was to 
get a loan of $4,000 on the Arlington property, 
and he produced a letter from Benjamin F. Crane 
showing that it had a fair estimated value of $10,- 

30 000. Well, I  was angry, I  told him that I  had been 
working for him procuring loans year after year, 
and now he had done me up by allowing a suit to 
proceed against him without ever giving me an 
inkling of it, and it destroyed my credit, and I had 
been called down by the bank by telling me I must 
meet the next note that came due, which I  had no 
means of doing, and all large notes, of course, as 
there was a judgment against him, and I told him 
the way he had used me he wasn’t entitled to any 

40 consideration, and he talked so nice and urged me 
so strongly—if he had a real estate man to do 
that he would charge him two and a half per cent, 
and it would be $100, and I  had been doing it time 
and time again without one single cent.

Q. Then what? A. Got the loan that very same 
night, and of course he flattered me, telling me I 
was worth more than all the real estate men in 
Newark, and I  had helped him out with so many
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loans, and this was only the last one, and how 10 
thankful he would be, and after I  told him what 
a real estate man would charge him, he said he 
was perfectly willing to pay that, and I  said, you 
don’t do it, all the time, and I  said I  have no as-
surance for getting that loan, because it is a mill 
property, and you cannot get moneyed men to go 
on that kind of property and my private opinion 
is that it will be very difficult to get it, and I  don’t 
know whether I  could possibly do it, and he said,
I will tell you what you do, you just make the 20 
eifort, do your level best, he said I  know you will 
do that, and I  am willing to pay you commission if 
you will do that for me.

Q. How long was this conversation after the 
deed to you? A. About fifteen or eighteen days, 
this was, as near as I  can recollect it, about the 
15th or 18th of January, and the result was that 
I tried, I  took different parties over there, it was 
an unhandy place to get at because you had to 
walk a good distance, and Mr. Whitehead repre- 30 
sented an estate where he had some money, $4,000, 
he had the money and he went and looked at the 
property, but declined to make the loan, I  tried 
everybody I  could hunt up, to get it, but I  didn’t 
succeed, and the result of that was on my book ac-
count, when he was asking me to draw a check 
once I charged him the $100 according to our talk 
at that time, I  am a lawyer and although it was 
more like shoe leather, yet I  called it legal services 
rendered.
, "P*at accounts for the $100 charge, legal ser-

vices, in a bill that has been referred to ? A. That 
is it exactly.

Q. Now I want to turn your attention more par- 
cularly to another statement you have made to

g*?* any of these times, of the fact that
this Pennington street property, or other prop- 
er ies inclusive of those you had your deeds for,
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10 were going to be sold under the hammer? A. We 
had no conversation of that kind, but there was 
this Boyd street which used to be called Hume 
street—Boyd street, at any rate, he said he could 
get a great deal out of that property if I bought 
it, and there was no question but what it was mine, 
but he said he would do this, he knew he could 
trade it off for lots, and if he could and I would 
agree and I  would make the deed he would give me 
a half or I  would give him a half rather, of what 

20 we would get out of it, and his son Charles and I 
went up to1 Irvington and looked at a lot of prop-
erty to trade the Boyd street off for; I  was glad 
to get out and get something out of it myself, hut 
we couldn’t find anybody to trade; when they 
came to look at it it had about $800 of assessments 
and taxes against it, and there were three houses 
built on a fifty foot lot, and I  wouldn’t want to 
tell, in the presence of these people, what kind of 
a condition the cellar was in, where the toilet was 

30 frozen up when I  went to look at the house, and 
so we did not succeed.

Q. Now it seems that under three executions the 
Pennington street and other tracts were adver-
tised for sale by the sheriff! A. Yes, sir.

Q. And Mrs. McCracken bought it in! A. Yes, 
sir.

Q. Did you or not before she bought in that 
property under those executions, have any talk 
with Mr. Reeves in regard to the fact that that 

40 was going to be sold, the Pennington street prop-
erty! A. Yes.

Q. Tell us what occurred! A. I  told him that 
there was a whole lot of the properties advertised 
for sale, and he must look after them and take 
care of them.

Q. Where was that! A. One time I  told him 
that in the office.

Q. Now you said it was in regard to this loan
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you were trying to get that he hoped to get the 
money to pay them1? A. To pay all these notes off 
if he could get $4,000 he would straighted up those 
matters.

Q. What other properties were advertised for 
sale besides the Pennington street? A. Under the 
common law execution?

Q. Yes. A. Well, I  think Peshine avenue, the 
part that he held was sold, and there was the 
Ferry street property I  think was sold, and I  
guess that was all, that is all that I  know of.

By the Court: Q. Bought in by your wife? A. 
No, sir. - .:

FU R TH E R  D I R E C T :
Q. Who bought in the Peshine avenue? A. I  

did.
Q. You yourself did? A. Yes, sir.
Q. Who bought in the Ferry street? A. I  did.
Q. Yourself? A. Yes, sir.
Q. Under the common law execution? A. Yes, 

sir.
Q. At about this same time? A. No, it was 

some time after that, because just as soon as the 
Firemen Insurance Company learned that I  
bought it. in they came right to me and said, now 
here, I understand you bought that property, I  
said yes, then they said I  want you to pay the 
taxes and reduce the interest.

Q. What interest had they in it? A. They had 
a mortgage on it, and the taxes were back some 
$400 or $500.

Q. WThich property are you referring to now? 
A. Ferry street property.

Q. Well now did they subsequently commence 
foreclosure proceedings? A. Yes, sir, I  tried to 
get them to hold off and they said no we got to be 
paid up, so they foreclosed and sold the property.
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10 Q. You went abroad about this time t A. Yes, 
sir.

The Court: Q. They sold the property, who 
bought it? A. Mrs. McCracken.

FURTHER D IRECT:
Q. How much was paid on that? A. All of it 

I  think was, $2600 I  think.
Q. Whose money paid for it? A. Mrs. 

McCracken’s.
20 Q- Someone else said, I  think it was Mrs. 

Reeves that while that was being done you agreed 
to purchase that for them? A. There was never 
a word of the kind talked about or thought about 
by me, and I  don’t know whether it was talked 
about by them, but there was never a word said by 
me concerning that.

Q. The sheriff’s deed for the Ferry street prop-
erty is there before you, is it? A. I  think it is.

QL Just pick it out please, first the common law 
30 and second the execution? A. Ferry street don’t 

seem to be here.

Adjourned.

Evidence given on Thursday the fifteenth day 
of January, 1903.

JOHN H. McCRACKEN, re-called:
40 Further direct-examination by Mr. McCarter:

Q. We will now take up the subject of the 
Ferry street property, Mr. McCracken, that prop-
erty as we have already seen was not in your 
deed from Mr. and Mrs. Reeves? A. It was not.

Q. A mortgage of how much stood upon that 
property? A. I  think about $2,000.

Q. Held by ? A. The Firemen’s Insurance Com-
pany.
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Q. It was stated by Mr. Charles Reeves or one 
of the witnesses that you agreed to watch that 
foreclosure for these people, to hold it intact, to 
buy it in, to preserve it for them, was any such 
agreement as that to be made with them? A. 
Not a word of the kind was said at any time.

Q. Tell us what you know about the Ferry 
street property, all that occurred between you 
or Mrs. McCracken about that property? A. When 
the property was under foreclosure and about to 
be sold—

The Court: Cannot you give us some 
dates on the subject, when the foreclosure 
was commenced and when the property 
was sold?

Q. First the sheriff’s deed, Mr. McCracken? 
A. That deed is dated August 22, 1898, the suit 
was commenced some time in 1897.

The Court: Q. Well, that is pretty indefinite. 
A. I think it was commenced while I  was ab-
sent in Europe, and that was—I went away on 
July 10th and returned September first.

FURTHER DIRECT:
Q. And your impression is that the foreclosure 

suit was commenced while you were absent ? A. 
Yes, sir.

Q. How was your attention directed to the fact 
that the property was under foreclosure? A. 
I was served with notice as the defendant.

Q. Now, what interest had you or Mrs. Mc-
Cracken in that property, I  want the Vice Chan-
cellor to be fully posted? A. I  had bought it 
at sheriff’s sale.

Q. Now, have you the deed from the sheriff 
by which you derived or thought you derived a 
common law title to that property, let us learn 
the facts about that? A. I  have.

Q. What is the date of it? A. June 2nd, 1896.
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10 Q. That property was sold under what execu-
tion or executions? A. I  only see the Export 
Lumber Company here, but I  know there were 
two or three other judgments that—

Mr. Bradner: I  object to that part of 
it.

Mr. McCarter: The witness is now look-
ing at the deed, and according to the deed 
I  understand him to say that the sale was 
made under the Export Lumber Company’s 

20 judgment.
Q. Satisfy yourself about that, Mr. McCracken. 

The deed recites an execution against George W. 
Reeves and Moses E,. Reeves at the suit of the 
Export Lumber Company, also an execution 
against the same defendants and Sarah E. Fait- 
out at the suit of the State Banking Company, 
also execution against Moses Reeves at the suit 
of Mary A. McDermott, it describes the prop-
erty on the southerly line of Ferry street as 

30 being sold for $45 to John H. McCracken. It 
also recites the other tracts described in the deed 
as having been sold for the other sums to the 
same party. Did you control or have any in-
terest in the judgments of the State Banking 
Company and Mary A. McDermott? A. I did 
one Mary A. McDermott.

Q. Of Mary A. McDermott? A. Yes, sir.
Q. There is an execution there, Mr. McCracken, 

in favor of Mary A. McDermott against the 
40 Reeves, did you control that judgment? A. Yes, 

sir.
Q. Did you control the State Blanking Com 

pany’s judgment? A. No.
Q. Had no interest in that whatever? A. No, 

sir.
Q. But you had bought up the Mary A. Mc-

Dermott judgment and the Export Lumber Com-
pany? A. Yes, sir.
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Q. How much did they amount to? A. About 
$2,600.

Q. The whole of them? A. Yes, sir.
Q. Well, you bought in then, under this com-

mon law execution the Ferry street property and 
the Peshine avenue property, under that deed? 
A. Yes, sir.

Q. Now, as owner of the equity or as alleged 
owner of the equity—as owner of the equity 
therefore you were subpoenaed to answer the 
foreclosure bill of the Firemen’s Insurance Com-
pany upon Ferry street? A. I  was.

Mr. Bradner: I  object, I  think the record 
ought to show just what it is.

The Court: I  will allow that.
Q. When the property was sold it went to a 

sale under that foreclosure? A. It did.
Q. How soon after you got back from Europe ? 

A. It was the following year.
Q. The foreclosure sale? A. The foreclosure 

sale.
Q. The sheriff’s deed is before you, how much 

was paid? A. For the property at the sheriff’s 
sale?

Q. I  mean under foreclosure now? A. I  think 
it was $2,600.

Q. By Mrs. McCracken? A. B^ Mrs. Mc-
Cracken.

Q. Of her money? A. Yes, sir.
Q. Was it your money? A. No, sir.
Q. What was there due the Firemen’s Insurance 

Company? A. I  think about $100, less than the 
property brought.

Q. How much surplus was acquired by you at 
that sale, if any? A. I  think it was somewhere 
about $100, I  can’t recollect the amount.

Q. What conversation have you had at any 
time with either Mr. or Mrs. Eeeves or Charles

eeves concerning the Ferry street property, in
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10 regard to your holding it for them or making 
any arrangements to preserve it for them, or 
acting in any way for them in regard to it? A. 
There has been no conversation about it.

Q. How did you happen to buy in that prop-
erty under the common law execution? A. Well, 
first I  had an interest in it, by virtue of the sale 
to me.

Q. No, the common law execution? A. The 
common law execution.

20 Q. You didn’t understand my question, how did 
you happen to buy it in? A. Mrs. McCracken 
bought it in.

Q. Under the common law execution? A. Be-
cause it was levied on.

By the Court: Q. I  understand the deed was 
taken in your name ? A. The common law exe-
cution, yes, sir.

Q. Then Mrs. McCracken didn’t buy it in? A. 
You are speaking of the common law execution. 

30
FURTHER DIRECT:
Q. I  asked you how you happened to buy it 

in under the common law execution? A. Because 
I  held the judgment.

Q. Was the State Banking Company pushing 
its execution? A. Yes, sir, they levied also.

Q. Now you say you never had any conversa-
tion about buying that for them or holding it 
for them at any time? A. No.

40 Q. Did they know that vou had bought it? A. 
Yes.

Q. How did they know that? A. Because I 
told them I  bought it and asked them to turn 
over the property to me to collect the rents.

Q. When was that? A. Right after it was 
bought.

Q. What did they say? A. Well, he continued 
collecting, he said he would do it, but then he 
didn’t do it.
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Q. How soon after your common law deed 
did you get in possession of the rents of the 
Ferry street property? A. I  don’t recollect the 
date, but there is an order here in evidence where 
Ball asked him to turn the rents over to me.

Q. Now did that apply to the Ferry street 
property, that order of Balls ? A. I  think he did.

Q. After you obtained the order from Mr. Ball, 
you say you think you did collect the rents on 
the Ferry street property, is that right? A. Yes, 
sir.

Q. When he signed that order did he make 
any claim to you in regard to the fact that you 
held that property for him? A. He did not.

Q. I show you the order dated January 27th, 
.1897, from Mr. Reeves to Mr. Ball, Exhibit C4, 
and ask you if that is the order you refer to? 
A. That is the order.

“Please make arrangements with J. H. 
McCracken as he may direct, about the 
collection and payment of the rents you 
may receive from the Ferry street prop-
erty and the two Astor street houses, and 
oblige

Yours respectfully,
MOSES E. REEV ES.”

Q. The Astor street houses, I  think you said 
were in the deed? A. They were.

Q. On the 2nd of June, 1896, what were your 
relations professionally or otherwise with Mr. 
Beeves, I mean by that, were you acting for 
him in any way? A. I  was not.

Q. When was it, if you can place the time, 
when you were undertaking to get the loan for 
im on the Arlington property, and when did 

you abandon that and tell him? A. I  com-
menced about the middle of January, and I  have
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10 no recollection or data o f the time that I dis-
continued, I  don ’t think it w as ve ry  long, but 
I  have no* w ay o f fixing the time.

Q. D id you finally abandon it and tell him you 
would abandon it? A . I  told him I  could not 
succeed in gettin g it.

Q. W as it before or a fte r  the sale or execu-
tion o f these judgm ents? A . Before.

Q. H ave you done or perform ed any profes-
sional act fo r M r. R eeves from  that time to the 

20 present, and i f  so, w hat? A . Since the time of 
the sale?

Q. Y e s— well, say from  Jan u ary  1st, 1896, down 
to the present time, beyond the effort to secure 
a loan fo r  him on the A rlin gton  property? A. 
I  don ’t think I  have directly. I  w as concerned 
in a  case that Mr. W hitehead had, by searching 
a title  to see about a lien that a  p arty  by the 
name o f Chardavoyne had— I  think I  rendered 
services in exam ining the title.

30 Q- W hen w as that? A . T hat was subsequent, 
I  cannot fix the date.

Q. W as it that y ea r or the next? A . I think 
about the next .year.

Q. Now, did Mr. R eeves em ploy you to search 
the title  at that time, or w hat w as your employ-
ment? A . W ell yes, I  w as employed, I  think, 
to search the title, to ascertain  whether a lien 
could be effected or not, on the property.

Q. Now turning to the Pennington street prop- 
4 0  erty, give us the h istory  of that place? A. Pen-

nington street, that p ro p erty  w as foreclosed by 
the estate o f Dowden who held the mortgage on 
it, and bought it in b y  me.

Q. I  am talking about Pennington street now, 
I  would p refer to take that up first? A . When 
the Pennington street p ro p erty  was advertised 
fo r  sale?

Q. U nder w hat? A . U nder a common law exe-
cution.
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Q. Which executions, the same ones again? 10 
A. The same executions.

Q. The same ones? A . Y es, sir.
Q. Go on? A . I  saw the place was in a v e ry  

bad repair and occupied by colored persons.
Q. Well, you bought it in? A . No, I  d id n ’t 

think I could handle it  to buy it  in individually 
myself, and I  told M rs. M cCracken about it.

Q. Well, she bought it in? A . She bought it  in.
Q. And we proved the deed o f that yesterd ay  

I think? A. Yes, sir. 20
Q. What is the date o f that? A . June 2nd, 

1896.
Q. Under the same three executions? A . Y es, 

sir.
Q. And what m ortgage was on that? A . One 

for $2,500 and one fo r  $1,800.
Q. Mrs. McCracken still owns that? A . She 

does.
Q. Was it your money or her money that 

bought that? A . H er money. 3 0

Q. What are the facts in regard  to the Peshine 
avenue tract that was bought in under a  com-
mon law execution, the same one I  think that 
I read this morning? A . The same execution.

Q. The same execution that I  read this m orn-
ing in regard to the F e rry  street p roperty  also 
sold the Peshine avenue tract? A . Y es, sir.

Q. Are they the same deed, Mr. M cCracken fo r 
the whole three? A . Y es, sir.

Mr. M cC arter: I  got the im pression that 
they were separate deeds.

Mr. B radner: P a rt  o f the Peshine ave-
nue tract was sold on A p ril 14th, 1896, 
and another p art on June 2nd, on those 
executions.

The C ourt: W hat other p roperty  w as 
sold, i f  any in A p ril under the first sale.

Mr. B rad ner: U nder the first le v y  the



202

1 0  p r o p e r t y  s o ld  u n d e r  t h e  f i r s t  le v y  were

C l in t o n  a v e n u e , A s t o r  s t r e e t ,  H u m e  street, 

t h a t  is  B o y d  s t r e e t ,  B e lm o n t  a v e n u e , Chest-

n u t  s t r e e t  a n d  a  p a r t  o f  P e s h in e  »avenue.

T h e  C o u r t :  T h a t  w a s  i n  M a r c h ?

Mr. B rad n er: T hat w as in March or 
A p ril, yes, A p ril 14, 1896.

The C ou rt: W ere any o f those proper-
ties included in the m ortgage— I mean the 
deed to him?

20 M r. B ra d n er: Y es, that covered all the
properties in the deed to him.

T h e  C o u r t :  W e r e  th e r e  a n y  p ro p e r t ie s  

t h a t  w e r e  s o ld  a t  t h a t  s a le  n o t  i n  th e  deed 
to  h im  ?

Mr. B rad n er: Y es, Peshine avenue was 
not in the deed.

T h e  C o u r t :  A n y t h i n g  e ls e ?

Mr. B rad n er: No, sir.
M r. M cC arter : T h at w as A pril 14th 

80 deed.
Mr. B rad n er: Y es, sir. On the June 

first deed none o f the properties were in 
the deed to him, and they also included 
Pennington street, P e r ry  street, Chestnut 
street, another lot on Chestnut street and 
a p art o f Peshine avenue.

The C ourt : W ho ordered this second 
sale made in June, 1896, who directed thè 
sh eriff to make it. The sheriff sold in 

4 0  A p ril, a number o f properties, now some-
body must have directed him  to go on and 
sell these other properties, now, who was 
it?

W itness : I  think it w as a continuation of the 
sale.

Q. W ho directed him to sell on that particular 
day, there m ust have been somebody who directed 
the sheriff, in the first place to make those ad-
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journments, and in the second place to sell, now, 
who was it !  A . I  think I  did.

Q. Then, as I  understand you, all Mr. R eeves ’ 
property was levied upon in the first instance, 
all except the A rlington property, but you di-
rected a sale of certain  o f the p roperty  in A p ril 
and a sale of certain other— the rest o f the prop-
erty levied upon in June, is that i t !  A . W ell, 
I am only speaking from  m em ory, I  think there 
were two or three parties at the sh e riff ’s office 
that had levies and requested the sale, I  d idn ’t 
know, individually that I  had anything to say 
on it, but I  think it w as the hank and the per-
sons who were interested in the judgm ents that 
requested the property to he sold.

Q. You were the only person interested in the 
judgments, as I  understand, except the bank ju d g-
ment!

F U R T H E R  D I R E C T :

Q. W as there anybody else interested in any 
of those judgments except the bank and you r-
self! A . I  don’t remember i f  there was.

Q. Well then, it  was you and the ban k! A. 
Yes, sir.

By the Court: Q. W ho was the attorney of 
the bank! A. I don’t recollect now.

The C ourt: W ho w as it, Mr. B ra d n er!
By Mr. B radner: H ad n ’t the bank judgm ent 

been assigned to Mr. W hitehead at that tim e! 
A. I don’t recollect.

F U R T H E R  D I R E C T  :

Q. What the V ice Chancellor is anxious to find 
out, and what I  w ant to know is, how it  hap-
pened that this bank which had a judgm ent fo r 
several hundred dollars seems to run right along 
with you, how was that, w ere you w orking to-
gether, did you control the bank or w hat connec-

10

20

30

40



204

* 10 tion did you have w ith this bank judgm ent! A. 
I  d id n ’t have any connection w ith the bank judg-
ment.

B y  the C ou rt: Q, D id n ’t you consult with Mr. 
W hitehead in regard  to those! A . I  don’t recol-
lect consulting with him.

F U R T H E R  D I R E C T :

Q. Did Mr. W hitehead control that judgment, 
to your knowledge? A . I  don’t remember that 

20  he did.
Q. W ell, w hat p art did the bank judgm ent play 

in this m atter, w eren ’t they looking after their 
money, or did they g ive  it up, w hat was the 
whole thing, let us get at it as quick as we can? 
A . W ell, I  d on ’t think that the bank received 
anything.

Q. W ell, did they abandon the whole thing? 
A . A ll  I  recall is the sale that took place that 
day, and the purchases were made I  think— on 

30 the 14th— are you speaking o f the first sale on 
the 14th?

Q. E ith er one or both, there seems that on 
the 14th o f A p ril a sale w as made o f  a portion 
o f this p roperty  under judgm ent controlled by 
you and also b y  the State Banking Company? 
A . T h at w as a fte r  I  took the assignm ent of the 
judgm ent, I  think they w ere advertised for sale, 
and went on and w ere sold.

Q. I t  also seems that on the 6th day of June 
4 0  sales o f other properties w ere made under the 

same executions?
Mr. B rad n er: The State Banking Com-

pany w asn ’t in the June 6th at all.
A . I  w ill tell you who attended to it, Judge 

Sw ayze attended the sale, he w as there and also 
M r. John W hitehead w as there at the sale, they 
w ere at the sale and ordered it  sold.

Q. W ho did Mr. Sw ayze represent, you? A.
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I think he represented me, likely  on account o f 
my taking the judgment.

Q, Who did Mr. W hitehead represent ? A . He 
represented his own claim.

Q. Then he had bought the State B anking 
Company’s judgm ent? A . T h at is m y recollec-
tion, I think that was it.

The Court: Q. I  w ant to get to the facts, be-
cause this is of the utm ost im portance, Judge 
Swayze, as I understand was the attorney o f 
record together with Mr. Colie, in the recovery 
of the Lumber Com pany ’s judgm ent, now that 
judgment was assigned to  you, does it appear 
exactly when?

Mr. M cC arter: W e have the assignm ent 
I found it in one o f the papers. I  offer 
in evidence the two assignm ents o f ju d g-
ments from  the E x p o rt Lum ber Com pany 
to John H. M cCracken, dated respectively 
April 13, 1896, one m arked DIO, and the 
assignment o f judgm ent o f the E xp ort 
Lumber Com pany, Lim ited, against G-eorge 
W. Beeves to Moses E . B eeves, recovered 
in the Essex C ircu it C ourt on the 4th day 
of January, 1896, fo r  $2,175.35 dam ages 
and $35 costs, dated A p r il 13, 1896, and 
recovered Jan u ary 4, 1896. I t  seems to 
be proven on the 13th d ay o f A p ril, 1896, 
in New Y ork  by the E xp ort Lum ber Com-
pany.

I further offer in evidence assignm ent 
dated the 13th o f A p ril, 1896, by the E x -
port Lum ber Com pany o f the M ary Mc-
Dermott judgm ent; judgm ent entered the 
8th of F ebruary, 1896, again st Moses E . 
Beeves and George W . B eeves fo r  $463.50 
damages and $44.59 costs, it  is proven on 
the 13th of A'pril and recorded on the 
18th of December, 1896, and recites an
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1 0  assignm ent o f the M cD erm ott judgment to
the E xp o rt Lum ber Com pany.

D l l .
Now the sale took place on A pril 14th?
Mr. Bnadner: Y es, sir.

The C ou rt: Q. Y o u r recollection having been 
refreshed by the papers offered in evidence, can 
you tell us w hat connection Mr. Sw ayze had with 
this sale, outside of his assignm ent to you of 
these papers?

20 Mr. B rad n er: The sh e riff ’s books show
it your Honor, when the sh eriff’s books 
w ere here they showed that Colie and 
Sw ayze signed the conditions of sale, his 

_ record showed Colie and Sw ayze attorneys, 
they signed the conditions o f sale on that 
June 2nd sale.

The C o u r t: I  am talking about the April 
14th. I  want Mr. M cC racken’s recollec-
tion, it having been refreshed by these 

30 papers, I  w ant his recollection as to the
connection which Colie and Swayze had 
w ith this sale, they assigned apparently 
the day before the sale, now what did 
they have to do w ith the sale?

A . I  d o n ’t know anything that Mr. Swayze 
had more than to take the assignm ent of judg-
ment, that he agreed to look a fter  the sale, that 
w as a  p art o f our arrangem ent.

Q. Look a fte r  the sale fo r  you? A . The sale 
4 0  o f the property.

Q. P o r  you? A . Y es, sir.

F U R T H E R  D IR E C T :
Q. Now, turn to the deed, under the sale of 

A p r il 14th, and tell us w hat tracts were con-
veyed b y  that deed? A . Clinton avenue tract. 
A sto r street, Hume street, that means Boyd
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street, Belmont avenue, Chestnut street and Pe- 
shine avenue.

Q. That did not satisfy  these judgm ents? A . 
It did not.

Q. Now, what the V ice Chancellor and I  w ant 
to know is how did it happen that on the sixth 
of June another sale took place? A . Because 
the judgments were not satisfied.

Q. In the meantime you say Mr. W hitehead 
had become interested in the judgm ent o f the 
State Banking Com pany, had he? A . Y es, sir.

Q. And you and he finally determ ined to sell, 
I suppose, on the 6th day o f June? A . On the 
2nd day of June.

Q. And the p roperty was sold, now what prop-
erty was sold then? A . Another portion o f the 
Peshine avenue, F e rry  street and Chestnut street.

Q. Then none of the p roperty  that w as sold 
under the June deed w as included in the Reeves 
deed to you, was it? A . No, sir.

Q. And some o f the p ro p erty  that w as sold 
under the A p ril deed w as in the deed to you? 
A. Excuse me, you are speaking o f the Reeves 
deed.

Q. (Question read.) A . Y es, that is right.
Q. The Peshine avenue tract that w as p u r-

chased—
The Court; Q. Did Mr. W hitehead buy any-

thing in at this June sale ? A . H e did, he bought 
in the Cedar street property, I  mean the P en -
nington street property  fo r  M rs. M cCracken.

F U R T H E R  D I R E C T :
Q. A t the June sale? A . A t  the June sale.
By the C ourt: Q. W ell, did he buy in any 

thing for him self to protect his own judgm ent? 
A. No, sir.

Q. Well, did the sale take place under this 
judgment in June? A . I t  did.
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1 0 F U R T H E R  D I R E C T :
Q. H ow did it happen that M r. Whitehead 

bought in fo r  M rs. M cCracken, w hy didn’t you 
buy in fo r  M rs. M cCracken? A . The place was 
in bad repair and occupied by colored tenants, 
and the H ow ard Savin gs Institution that held 
the m ortgage w ere threatening suit, and I  couldn’t 
get money to take care o f it  and p ut it in re-
p air, and a fter  telling M rs. M cCracken about it, 
w hy m y idea w as to abandon it, and she said 

2 0  i f  she would put the money in I  could look af-
ter it, whether it would be safe  and likely to get 
it out, and I  told her I  thought it  would, and 
then she said she would put the necessary money 
in to buy it, and so Mr. W hitehead represented 
her in the transaction, and she did buy it at 
sh e riff ’s sale.

Q. W ell, did she have any interest to protect! 
A . No, sir.

Q. Then it w as a speculation on her part, pure 
3 0  and sim ple? A . I t  w as a speculation.

Q. She, up to that time had no interest what-
ever in the Pennington street property of any 
kind w hatever? A . No, sir, and with the chances 
o f w hat w as against it, it w as m ortgaged for 
more than it w as worth, it had two mortgages 
on it. and there w as a chance that there was 
to be a suit on it.

Q. L e t us have the quitclaim , M r. McCracken, 
o f R eeves to Mrs. M cCracken, on Pennington 

4 0  street, and our deed o f Belm ont avenue? A. 
The deed to Mrs. R eeves is Septem ber 1 st, 1897, 
the release is A u gu st 1 0 , 1898, and this deed was 
made to M rs. Reeves, and w as le ft in my cus-
tody, and it w a sn ’t recorded until November, 
1898.

B y  the C ou rt: Q. W hen w as it  acknowledged? 
A . The R eeves deed w as acknowledged on the 
first of Septem ber, 1897.
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Q. And the other deed! A . The other deed 
was acknowledged A u gu st 17, 1898.

F U R TH E R  D IR E C T :
Q. Now take up the Peshine avenue property, 

what mortgage was on that p rio r to the purchase 
of the common law tit le ! A . There w ere three 
mortgages.

Q. Well, what were th ey! A . One w as— p art 
of it to a building and loan association, the m ort-
gage on one tract, the estate o f Dowden, and 
subsequently there w as a second m ortgage on the 
whole two tracts to the estate o f Dowden, and 
subsequent to that there w as a m ortgage to a 
building loan on one tract.

Q. Did your common law  execution title cover 
both the Peshine avenue tra cts! A . I t  did in 
two sales.

Q. E xactly— what two sa les! A . No, I  think 
it only covered p art o f it.

Q. Then what m ortgage w as on the property  
that you had the common law  title  to ! A . Tw o 
mortgages to the estate of Dowden.

Q. Two Dowden estate m o rtgages! A . Y es, 
sir.

Q. Amounting to ! A . I  think $3,600.
By the Court: Q. The estate represented by 

whom; who were the beneficiaries o f the estate 
of Dowden— of the estate o f C. S. D ow den! A . 
Charles Dowden was, m y father-in-law, deceased.

Q. Now, who w ere the executors o f that estate 
at that tim e! A . (leorge A . Dowden and W il-
liam H. Burnett.

Q. As executor did they have these two m ort-
gages on that Peshine avenue p ro p erty! A . 
Yes, sir.

Q. You were their attorn ey! A . Y es, sir.
Q. And who were the beneficiaries of that es-

tate! A. Mrs. M cCracken, m y w ife  and h er sis-
ter.
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10 Q. W hat is her s is te r ’s name? A . Nettie Gue- 
lick.

Q. A n d M rs. M cCracken, w ere there any other 
heirs or beneficiaries? A . No, sir.

Q. W as G eorge Dowden a beneficiary? A. No.
Q. Y on  think not? A . No, not under the will.
Q. W as there anybody else besides Mrs. Mc-

Cracken and M rs. Guelick interested in the prop-
erty  o f their father? A . Y es, H enry Dowden 
was a beneficiary.

20 Q- W ho was he, a brother? A . Y es, sir.
Q. Those two m ortgages w ere due, were they? 

A . T hey were.
Q. W hen did you receive instructions to fore-

close them and from  whom?
The C o u r t: H ow  much did you say they 

amounted to?
W itn e ss : I  think thirty-five or thirty-six.
Q. (Question read.) A . F rom  the executors, 

about the time it w as commenced.
3 0  Q. A n d that w as? A . T h at w as in, I think 

about 1898.
Q. Y ou  d o n ’t find the deed? A . No, sir, I 

d id n ’t find the deed.
Q. W ell now the foreclosure proceedings were 

prosecuted by you in that w ay on that property, 
M r. Charles R eeves said yesterday, that that 
foreclosure proceeding came at a time when they 
w anted to make shifts, he said that you re-
m arked to them it would have to be foreclosed

4 0  in order to enable them to make the shifts that 
they were to sign off, that you then would fore-
close and buy it in fo r  their benefit, and that 
a fte r  we, m eaning they, got it, in the way that 
he suggested, nam ely, b y  having you buy it in, 
they could trade it off, now, w hat w ere the facts 
about that, in the first place, did you have any 
such conversation about that w ith  Mr. Dowden? 
A . There w as no arrangem ent made at all, they
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w o u ld  ta k e  fo r  their interest, I  think something 
l ik e  $300, a n d  the taxes w ere unpaid, and he 
re fu s e d  t o  put the sanitary  arrangem ent in that 
the  c i t y  required, and there w as a suit pend-
in g  I  t h in k  a t  that time, a suit w as commenced.

Q. W h o  was their law yer in that su it! A . 
M r. B r a d n e r ,  that was the suit against the B oard  
o f H e a lth  w h e n  he refused to put the san itary  
a rra n g e m e n ts  in  that they wanted, and conse-
q u e n tly  i t  was foreclosed.

T h e  Court: Q. H e had been receiving the rent 
o f that p roperty! A . H e had until the fore-
c losu re  w a s  consummated.

Q. Did he receive the rent up to the time of 
s a le ! A. H e  received the rent up to the time 
o f th a t  sa le .

Q. Of th e  foreclosure sa le! A . Y es, sir.
The C o u rt: This was not one of the 

properties that Mr. B a ll w as receiving 
rent fo r!

M r .  M cC arter: No, sir, but Mr. B eeves 
g a v e  Mr. M cCracken the righ t to get the 
r e n ts ,  that was the F e r ry  street and the 
tw o  A stor street houses that are all includ-
ed  in  the notice there.

F U R T H E R  D I R E C T :
Q. D id  you make any arrangem ents o f any 

k in d  w i t h  them on behalf o f anybody by which 
th a t property would be bought in fo r  their 
b e n e fit !  A . N ot at all.

Q. Did you know that they had anybody who 
was endeavoring to buy that p roperty  at that 
time! A. I  had no know ledge o f it  a t all.

Q. I t  w a s  stated yesterd ay that some Mr. Cole-
m an h a d  some suggestions in regard  to it, did 
you  k n o w  anything about th a t! A . I  d id n ’t know 
a n y th in g  about it.

Q. W as that property  purchased under fore-
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10 closure and by whom, and fo r w hat amount! A. 
I t  w as purchased by me fo r the sum of $2,000, 
but I  have not the deed here.

Q. It  doesn ’t seem to be h ere! A . 0'h yes, I 
have it here, it w as purchased December 13,
1897.

Q. Decem ber 13, 1897! A . Y es, sir.
Q. Then the foreclosure suit m ust have been 

four or five months before that— it  must have 
been commenced four or five months before that, 

20 I  suppose! A . Y es, sir.
Q. A nd purchased by you fo r  howi much! A.

$2,000.
Q. Y ou  say there w ere taxes in arrears and 

lack o f sanitary plum bing in the house! A. Yes, 
sir.

Q . D id  y o u  a g re e ,  o n  b e h a l f  o f  a n y b o d y  to  

p u r c h a s e  t h a t  p r o p e r t y ,  o r  p r o t e c t  a n y  in te re s t 

t h e y  h a d  i n  i t !  A .  N o t  a  w o r d  o f  th e  k in d  to 

a n y b o d y  o r  e v e n  t h o u g h t  o f  b y  m e ;  a n d  I  b o u g h t 

3 0  i t  in ,  a t  th e  t im e  th e  e s ta te  c o n s id e r e d  i t  n e g le c t-

f u l  f o r  m e  to  le t  t h e  in t e r e s t  g o  b a c k  so  f a r ,  and 

I  m a d e  th e  lo s s  g o o d  to  th e m .

B y  the C ou rt: Q. W h at was the property 
w o rth ! A. W ell, it  is v e ry  little, i f  anything, 
over the m ortgage, as* it  stood.

Q. W hat is you r judgm ent as to what that 
p roperty  is worth, or was w orth at the time you 
bought it in ! A . W ell, it w as m ortgaged for 
about $5,600, I  don’t think it was worth any 

4 Q more than that, neither of the houses had cel-
lars under them and they w ere dilapidated.

Q. I  think you said that it  was m ortgaged for 
$3,500! A . I t  w as m ortgaged to the Dowden 
estate fo r $3,500, but a p a rt of it— the Dowden 
estate held the whole part, held the mortgage 
on the whole thing, it  subsequently was built up, 
and a m ortgage put on to it w ith the under-
standing that a certain am ount w as to be paid
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fo r  a release, but they d id n ’t get the money 
ne ce ssa ry  to get the release, and consequently 
i t  t ie d  u p  the whole property, that w as the rea-
son i t  was rushed through into foreclosure, in 
o rd e r  to  straighten the m atter up, and get the 
ta n g le  u n ra v e le d ,  in the first place the Dowden 
esta te  h a d  a  m ortgage on one p art o f this prop-
e rty , s u b s e q u e n t ly  they took a m ortgage on the 
w h o le  o f  it.

F U R TH E R  D IR E C T :
Q, That is the two tracts? A . Y es, sir.
Q. A n d  the two m ortgages altogether amounted 

to  h o w  much? A . $3,600. Then one p art o f 
th a t w a s  conveyed by Mr. Reeves about the time 
he fa i le d ,  to Charles Reeves, and Charles Reeves 
com m enced  building it up, and when he had his 
b u ild in g  well along he failed  to get a loan, con-
s e q u e n tly  it was put in the building loan asso-
c ia t io n  w h e re  h e  expected to get a release from  
th a t  p a r t  of the Dowden estate, they never got 
the  m o n e y  to get the release, and consequently 
the  D o w d e n  m ortgage continued over the whole 
p r o p e r ty  w h ic h  was foreclosed, when it w as sold, 
i t  w as  sold of course subject to the other m ort-
gage, th e  D o w d e n  m ortgage w as foreclosed which 
co ve re d  th e  whole tract, and the amount that 
w as c o v e re d  by the building loan m ortgage was 
th e re  s t i l l ,  a n d  that was a m ortgage, all o f $3 ,000, 
to  be p a id ,  so they w ere not made a p arty  to the 
fo re c lo s u re .

The Court: Q. I thought you said the building 
loan mortgage was subsequent to your m ortgage? 
A. Subsequent.

F U R T H E R  D I R E C T :
Q. How many feet o f p ro p erty  w as there on 

P e sh in e  a v e n u e ?  A . 1 0 2  feet.
Q. One of those w as im proved and one unim-

proved? A. Y es, sir.
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1 0  Q. The unim proved w as the tract conveyed to 
Charles w ith your deed? A . Y es, sir.

Q. T here w as included in the $3,600 mortgage 
to the Dowden estate, both? A . Both tracts.

Q. How long had that m ortgage been on there, 
about? A . P erhaps ten or tw elve years.

Q. Now, Charles wanted to im prove the vacant 
p roperty  which he got a deed for, and you say 
that he went to a building loan and executed a 
m ortgage upon it, and expected to get a release 

20 from  Dowden in order to make his building good? 
A . T hat is right.

Q. H e couldn’t get the money? A . That is 
right.

Q. A nd so the Dowden m ortgage continued a 
blanket m ortgage on both properties? A. Yes, 
sir.

Q. D id the building loan advance any money? 
A . $3,000.

Q. Subsequent to the blanket m ortgage to the 
30 Dowdens—  A . Tihen when the Dowden mortgage 

was foreclosed they sold the entire property.
Q. W ell, was there anything due from Charles 

R eeves to the building and loan? A . $3,000.
Q. And that was secured to the building and 

loan, how? A . B y  a m ortgage.
Q. A nd that m ortgage w as in what relation to 

the Dowden m ortgage? A . Subsequent.
B y  the C ou rt: Q. Y ou  said a few  moments 

ago that a fte r  you had bought in, the property 
4 Q w as sold subject to the building and loan mort-

gage, now I  don ’t  understand that? A. It was 
because the building and loan m ortgage was sub-
sequent, and they w ere not made a party  to the 
suit.

F U R T H E R  D I R E C T :
Q. They w ere not p arties to the foreclosure 

suit o f the Dowden estate? A . No.
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B y  th e  Court: Q. W h y d id n ’t you make them 
p a r t ie s !

F U R TH E R  D IR E C T :
Q. W h y  were they; not made parties? do you 

k n o w ! w a s  that an oversight on your part? A . 
N o, because  there w as a m ortgage there that had 
to  be paid and didn ’t w ant to stir  it up, it was 
in  such a condition I  couldn’t get another m ort-
gage on  i t ,  perhaps.

Q. W e l l ,  at any rate you d id n ’t foreclose their 
e q u ity  o u t  when you bought in under the Dowden 
fo re c lo s u re  the building loan m ortgage still ex-
is te d ?  A .  That is right.

B y  th e  C o u rt: Q. I f  you had m ade the B uild in g 
L o a n  a party, their m ortgage being subsequent 
to  y o u rs , you would have got a clear title ; w hy 
d id n ’t  y o u  do it? A . Because I  knew that m ort-
gage h a d  to be paid off, and I  w as counsel fo r 
the  B u i ld in g  and Loan Association, and when 
th e  m a t te r  went on w hy I le ft  their claim  as 
i t  w as  because I was under obligations at any 
ra te .

Q. Y o u  were under obligation to the B uild ing 
a nd  L o a n ?  A .  Y es, sir, because we expected to 
g e t the release, and that w as a disappointm ent, 
th e  re le a s e  was a disappointm ent, we expected 
to  g e t the release, and when I  pronounced the 
t i t le  c le a r  I  had money in m y hands to make it 
c le a r, to  pay it, but they took it and paid other 
o b lig a t io n s ;  that was his money and he drew 
the  m o n e y  to p ay  other things, and consequently 
i t  w as  one o f these m atters p retty  w ell mixed 
up , a n d  I  did the best I  could under the circum -
stances.

B y  the C ourt: Q. Did all this happen a fte r  
y o u  h a d  your common law  execution executed, 
o r  d id  i t  happen before? A . T he p ro p erty  was 
b u i l t  u p  before.
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1 0  Q. I  understand you to say that Reeves took 
this vacant lot, w ith the idea o f building on it? 
A . He did.

Q. A n d  then he did commence to build on it, 
and he did make application to the building loan 
fo r this m oney; now, i f  that is so, why then 
all this thing m ust have happened after you got 
your title under that common law  execution, if 
that is not so, I  don’t understand it. This is 
o f course v e ry  im portant.

20
F U R T H E R  D IR E C T :
Q. Do you recollect whether the Charles tract 

w as in the A p ril or June deed, or in your sheriff’s 
sale? A . I t  w as in the A pril.

Q. H ad Charles then commenced to build? A. 
I  am not sure. There w as a p art was put up 
a y ea r or so before the building was started, 
but I  d on ’t remember the dates of when that 
occurred.

30 Q. Now, I  understood you to say that the 
B uild ing and Loan, o f which you were counsel, 
had expected to get a clear title  fo r  their mort-
gage? A . Y es, sir.

Q. A nd that you had so advised them that 
they would— that you w ere disappointed in the 
fa ilu re  of the Reeves to get a release from Dow- 
den, and so you d id n ’t undertake to cut out the 
B uild in g and Loan in the foreclosure of the Dow- 
den property, is that the situation? A . Yes, sir.

4 0  Q. F o r  that reason? A . T hat is correct.
B y  the C ou rt: Q. The point is here, if  you 

own that p ro p erty  under the common law execu-
tion, how did it happen that you let Charles 
R eeves go on and build upon it and get a loan 
upon it? A . The building p rior to this was 
p artly  up.

Q. W ell, why did you let him go on and finish 
it; he w a sn ’t going to w ork fo r  your benefit?
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A. I cannot give any reason w hy m atters con-
tinued.

Q. Didn’t that indicate v e ry  clearly  to your 
mind that he had an interest in it, a fte r  you 
bought! that you regarded him as h avin g an 
interest in it!

Mr. M cCarter: U nder your common law  execu-
tion, now. A . Yes, he certain ly  would have an 
interest in it, I  don’t recollect what w as done 
after that.

FU R TH E R  D I R E C T :
Q. The question was w hether the fa ct that you 

permitted Charles to go on and im prove the 
vacant Peshine avenue p roperty  d id n ’t indicate 
pretty strongly that Charles had an interest, 
with your assent, in that property, although you 
had the common law  t it le t  A . In finishing it  u p !

Q. Yes. A . Y es, sir.

CR O SS-EX A M IN ATIO N ! by M r. B rad n er: 
The C ourt: This case is considerably 

simplified by the admission on the p art 
of Mr. M cCracken that he is obliged to 
account or should fa ir ly  account fo r  the 
property conveyed by the deed, as to that 
you need not examine, we w ill confine our-
selves to these other properties which w ere 
purchased under the common law  execu-
tions, and with the subsequent dealings 
with those properties.

Mr. B rad ner: I  agree w ith that, but I  
would like to get that on the record that 
if  at any future time Mr. M cCracken should 
set up his discharge in bankruptcy against 
his liability to account, then I  can go into 
it to show whether it was a  fraudulent 
trusteeship on his part. H e has actually  
been discharged in bankruptcy since this 
suit was brought.
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10 The C ou rt: W hy, is not the title in the
trustee in bankrup tcy1?

Mr. B rad n er: T h at I  don’t know.
Q. I  understand you to say  that you hadn’t 

acted as M r. R eeves ’ counsel p rior to January 
2 nd, 1896?

M r. M bC arter: No, sir, he said he had 
been his attorney in searches.

Q. H ad you acted as his counsel, had you given 
him advice about tran sferrin g  property and ob- 

20 taining loans? A . I  have talked w ith him con-
cerning those things.

Q. H a ven ’t you draw n deeds o f conveyances 
fo r  him on numerous occasions? A . Yes, sir.

Q. A nd m ortgages also? A . I  have drawn 
deeds, m ortgages and exam ined titles of prop-
erty.

Q. I  show w itness E xhib it C5, w as that signed 
b y  you? A . I  think it  is.

Q. I t  is not in your handw riting is it— whose 
3 0  handw riting is it? A . I  cannot tell.

Q. A re  not the last two items in pencil in 
your w ritin g  at the foot o f it? A . Y es, sir.

Q. The other w as sent from  your office? A. 
I  believe it was.

Q. H ave you your books here? A . I  have not.
Q. H a d n ’t you ever acted as h!is counsel in 

your suits before that date, Jan u ary first, 1896? 
A'. I  don’t remember any case.

Q. I  find a bill, John Collins, legal services 
4 0  June, 1892, w hat w as that? A . T hat was a suit 

conducted by Mr. W hitehead where I  assumed 
the responsibility o f the costs in the case, that 
was when I  was engaged in N ew Y ork in an 
insurance business and 1  assum ed the costs in 
the suit, and Mr. W hitehead attended to the 
m atter, I  don’t  know exactly  how I  was mixed 
up in it, but I  paid the costs there.

Q. D id you act as attorney and counsel in the 
suit? A . No, sir.
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Q. B u t y o u c h a r g e d f o r i t ? A . W ell, I l o o k e d 

aft e r t h e m a t t e r w it h M r. W h i t e h e a d i n s o m e

w a y. 1 1  ■  %  I
Q. I n M a y, 1 8 9 4, D i s t ri c t C o u r t, t e n a n c y, w h a t 

d o e s t h at m e a n ?  A .  I t hi n k I di s p o s s e s s e d a 

t e n a nt, w h at i s t h e a m o u n t o f t h a t ?

Q. O n t h e t hi r d o f J a n u a r y, 1 8 9 6, y o u h a v e a 

c h a r g e f o r d r a w i n g f o u r d e e d s, w h a t d e e d s di d 

y o u r e f e r t o ?  A. I d o n’t r e c oll e c t a b o u t t h a t, 

I r e m e m b e r d r a w i n g t w o d e e d s, b u t I d o n’t r e -

m e m b e r d r a w i n g f o u r.

Q. Y o u c h a r g e d $ 2 5 f o r y o u r l e g a l s e r vi c e s 

o n t h at s a m e d a y, w h a t l e g a l s e r vi c e s di d y o u 

r e n d e r o n t h a t d a y t o M r. R e e v e s ? A . O n w h a t 

d a y of t h e m o nt h w a s t h a t ?

Q. T h e t hi r d d a y o f J a n u a r y, t h e s a m e d a y 

t hi s d e e d t o y o u i s a c k n o w l e d g e d ?  A . T h a t i s 

w h e n t h e d e e d s a n d p a p e r s w e r e p r e p a r e d b y 

m y s elf a n d M r. W hi t e h e a d, i n e vi d e n c e h e r e.

Q. A n d y o u m a d e a c h a r g e f o r. t h a t, f o r y o u r 

s e r vi c e s ?  A. Y e s, si r.

Q. O n t h e 2 2 n d d a y o f - J a n u a r y y o u h a v e a 

c h a r g e o n t hi s bill, l e g al s e r vi c e s, a n d w it h 

W hit e h e a d a n d C oli e & S w a y z e $ 1 0 0  w h a t i s 

t h at ?  A. T h e m ai n w o r k o f t h a t w a s d o n e i n 

p r o c u ri n g a l o a n b y a n u n d e r s t a n d i n g b e t w e e n 

M r. R e e v e s a n d I o n t h e A rli n g t o n p r o p e r t y.

Q. W h a t s e r vi c e s di d y o u r e n d e r t o M r. R e e v e s 

i n c o n n e cti o n w it h C oli e & S w a y z e ?  A . W ell, 

I w a s at M r. S w a y z e’ s offi c e w i t h M r. R e e v e s, 

it w a s p e r h a p s n o d efi nit e l e g al s e r vi c e m o r e t h a n 

t a ki n g u p m y ti m e o r b ei n g w it h hi m a t t h e s e 

pl a c e s l o o ki n g i n t o a n d i n v e s ti g a ti n g t h e m a t t e r, 

a n d s e ei n g w h a t c o ul d b e d o n e, a n d g e t ti n g t h e m 

t o h ol d off, et c., I d o n’t k n o w -j u s t e x a c tl y.

Q. Y o u m e a n t o h ol d o f f t h e s al e o n t h e E x -

p o rt L u m b e r C o m p a n y’ s j u d g m e n t ? A . Y e s, si r.

Q. H a d t h e y a d v e r ti s e d t h e p r o p e r t y a t t h a t 

ti m e ? A . I t hi n k t h e y h a d.
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1 0  Q. T hey had filed a bill in the C ourt of Chanc-
ery? A . Y es, sir.

Q. To set aside this deed that had been made 
to you? A . Y es, sir.

Q. Y ou  went to see them about that also, 
d id n ’t you? A . I  don ’t ju st exactly  remember 
w hat the interview  was, I  know there was some 
time taken.

Q. W hen you made the charge against Mr. 
Reeves fo r  you r services at that time, you con- 

20 sidered you w ere acting as Mr. R eeves’ attor-
ney? A . I  considered I  took up time for him, 
I  d id n ’t  consider m yself attorney in that suit.

Q. W hat w ere you try in g  to do fo r  him with 
Colie & Sw ayze? A . H e asked me to go with 
him there and I  did so.

Q. W ere you try in g  to get that judgment set-
tled up in some w ay? A . I  cannot answer the 
question exactly, perhaps I  told him I  was mak-
ing an effort, to get money on some property, 

80 I  d o n ’t know as I  told the particulars of what 
was done at the time.

Q. Since that time you have rendered some 
legal services fo r Mr. Reeves, h aven Tt you? A. 
I  m ay have done some I  don’t  remember the par-
ticular cases.

Q. D id you draw  some bonds and mortgages 
fo r  him  on the Pennington street property? A. 
Y es, I  did.

Q. Did you draw  the m ortgage to the Orange 
40 N ational Bank and charge M r. Reeves for it? 

A . T hat is the one I  re fer  to.
Q. Y es. I  find a charge on F ebru ary  18th, 

legal services, 1896, six and a h alf days, $25 no 
designation, w hat w as it about, do you remem-
ber w hat that was fo r?  A . I  don ’t  remember.

Q. E vid en tly  you w ere p erform ing some legal 
services fo r  him at that time? A , W ell, some-
times it w as strictly  legal, sometimes looking af-
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ter some m atters that required attention, I  w ill 
call it legal because I  am a law yer, i f  I  charge 
at all I charge what I  do as legal services.

Q. Did the Orange N ational Bank brin g  suit 
against Mr. Reeves on the m ortgage? A . T hey 
brought a suit, I  forget w hat parties w ere made 
defendants.

Q. Was that a suit to foreclose that m ortgage? 
A. Yes, sir.

Q. Did you defend that suit? A . No, Mr. 
Whitehead defended it.

Q. That was a suit to foreclose the m ortgage 
on Bennington street, w a sn ’t  it? A . Y es, sir.

Q. What was the result o f that suit? A . The 
suit was discontinued.

Q. It was discontinued? A . Y es, sir.
Q. Didn’t you make a charge against Mr. 

Reeves in December, 1896, $50 fo r  your legal 
services in that suit? A . I  don’t  think I  did,

Q. Didn’t you file a plea o f set-off in M ay, 
1899, in a suit brought against you b y  Charles 
E. Reeves as assignee o f the claim  o f Moses E„ 
Reeves, in which you set out an account due you 
from Moses E. Reeves, and in that account an 
item under December 5, 1896, legal services ren-
dered to suit by O range N ational B ank on m ort-
gage, $50 did you do that? A . I  don’t recollect 
it.

Q- You had had a great deal of experience, 
hadn’t you, in gettin g loans and taking bonds and 
mortgages and p rep aring bonds and m ortgages? 
A. Considerable experience.

Q. W hy didn’t you have Mr. R eeves give you 
an actual m ortgage on this p roperty  to secure 
you? A. At what time do you refer?

Q- On January 2nd or 3rd, 1896? A . It came 
something like a thunderbolt, I  took w hat w as 
suggested at the time and a deed w as suggested 
and I took it.
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10 Q. Y o u  w ere in a h urry? A . Y es, I  was con-
siderably w orried that day.

Q. Did you have the descriptions o f the prop-
e rty  in your office? A . Y es, sir.

Q. D id you h ave a  description o f the Ferry 
street p roperty  in your office at that time? A. I 
think I  did.

Q. A nd Pennington street? A . I  think I did.
Q. A n d Peshine avenue? A . W ell I  was I 

think, I  d on ’t  know which properties I  had.
20 Q. D id n ’t you p ut in that deed at that time 

every description that you had in your office? A. 
Oh, no.

Q. D id not? A . No.
Q. Did Mr. R eeves bring any of his title deeds to 

your office at that tim e? A . I  don’t  know wheth-
er he did or not, he designated the properties 
that I  had put in the deed.

Q. W as anything said about the F e rry  street 
p roperty? A . A t  the time he made the deed, no. 

30 Q- W as anything said about the Peshine ave-
nue property? A . No.

Q. O r Pennington street? A . W ell, during that 
period there w as something said about the Peshine 
avenue property.

Q. I  mean at the time this deed was made out 
and executed? A . Y ou  mean the deed of the prop-
erty  to me?

Q. Y es. A . T hat same day or the day it was 
executed, he told m y clerk to make a deed to 

40 Charles fo r  some o f the property?
Q. No, you mean p art o f the Peshine avenue 

property? A . Y es, the Peshine avenue property.
Q. W h y w a sn ’t the F e r ry  street property put 

in the deed to you? A . H e d id n ’t offer it, these 
properties that he put in some o f them I  hadn’t 
seen, I  d id n ’t know where they were, but he just 
named the four properties that he wanted put 
in the deed, and I  follow ed his request.
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Q. You know the A sto r  street houses ? A . Y es, 

sir.
Q. Knew all about them.? A . I  knew where 

they were, yes.
Q. H adn’t he built them through you— you got 

loans for him while he was building those prop-
erties? A. I don’t think so.

Q. Didn’t you know all about the Belm ont ave-
nue property? A . Y es, that is the only p ro p erty  
I did know.

Q. Didn’t you own that at one time? A . I  
owned the ground.

Q. And sold it to Mr. R eeves? A . Y es, sir.
Q. You knew about the B oyd  street property  

too didn’t you? A . No, I  d id n ’t know where it  
was until I  hunted it up a fte r  the deed w as made.

Q. Did you on that occasion have any settle-
ment with Mr. Reeves, in order to ascertain how 
much he owed you? A . No.

Q. Did you have any settlem ent of accounts? 
A. Not at that time.

Q. Did you ask him on that occasion to sign a 
due bill? A. No.

Q. Did he sign one ? A . I  don’t think he did.
Q. Did you produce one at the tria l of this suit 

that I have referred to, in the C ircu it Court? A . 
I don’t think I  did.

Q. W ill you say that you d id n ’t? A . I  w ill say 
I don’t think I  did.

Q. D idn’t you produce it  on the tria l o f that 
case and claim it as an off-set? A . I  d o n ’t think 
so.

Q. D idn’t you file a plea in that case in which 
you stated that you had a  settlem ent of accounts 
with him on Janu ary 3rd and he owed you $3,497? 
A. I don’t recall it.

Q. So that the only reason that you d id n ’t take 
an actual m ortgage from  him w as because he 
wanted to make a deed? A . W ell, that w as sug-
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1 0  gested, talked about why it should not be done,that 
was suggested and done at the time.

Q. Did he suggest it? A . I  think he did; I 
think he suggested it  first.

Q. D id he suggest it? A . T h at is my recollec-
tion.

Q. He came to your office when you called for 
him to come there and suggested to you that he 
should m ake a deed? A . I  did not call for him, 
you sent him there.

2 0  Q- D id n ’t you say on your direct-examination 
that you sent fo r  him  when you heard there was 
a  judgm ent about to be entered against him? A. 
I  don’t think I  said that, I  think I  said you told 
me there was a judgm ent to be entered up, and 
you spoke fo r  him, I  think that is a  fact.

Q. Y o u  didn ’t send fo r  him to come? A. Un-
less I  told you to tell him yes, come in, yes, I can 
say I  seen you, i f  you call it that w ay.

Q. Y ou  d id n ’t say  anything to him about a mort- 
30 S aSe because he wanted to g ive  you a deed an 

actual conveyance o f the p roperty? A . I  don’t 
think I  said anything about it, I  think the con-
versation  about the deed w as talked over in Mr. 
W h iteh ead ’s office.

Q. W as that before the deed was made? A. 
Y es.

Q. The same day? A . I  think it was the sec-
ond.

Q. A nd when you went to Mr. W hitehead’s of- 
4 0  fice on the third to have this deed acknowledged, 

the chattel m ortgage w as prepared? A . Yes, sir.
Q, Did M r. R eeves request that? A . He did.
Q. H e w anted to give you a chattel mortgage? 

A . Y es, sir.
Q. To secure those notes? A . W ell, that is the 

w ay  it purported to be.
Q. Y o u  d id n ’t ask him fo r  it? A . No.
Q. In fact you d id n ’t ask him fo r any security
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f o r a n y t hi n g, di d y o u ? A . C e r t a i n l y I a s k e d hi m, 

w h e n h e s u g g e s t e d t h e d e e d I s ai d I w a n t e d it.

Q. B e f o r e h e s u g g e s t e d i t d i d y o u a s k hi m f o r 

a n yt hi n g ? A . W ell, h e c a m e t o m e.

Q. W h a t di d h e s a y w h e n h e c a m e i n t o y o u r 

offi c e a f t e r I h a d t ol d y o u t h a t j u d g m e n t w a s 

a b o ut t o h e e n t e r e d a g ai n s t hi m ? A . H e s ai d h e 

w a nt e d t o c o n v e y s o m e pi e c e s o f p r o p e r t y t o m e.

Q. H e s ai d h e w a n t e d t o c o n v e y s o m e p r o p e r t y 

t o y o u, i s t h a t w h a t h e s ai d ? A . I t hi n k i t i s.

Q. Di d h e s a y w h y ? A . T o s e c u r e t h e m o n e y 

h e o w e d m e, a d v a n c e d t o t h e b a n k.

Q, W ell, h e l e f t i t t o y o u t o p r e p a r e a p r o p e r 

c o n v e y a n c e t o s e c u r e y o u, d i d n’ t h e ?  A . W ell, 

y e s, I s u p p o s e h e di d.

Q. N o w I a s k y o u w h y d i d n’ t y o u d r a w a m o r t -

g a g e ? A. B e c a u s e h e t ol d m e t h a t h e w a n t e d t o 

c o n v e y it, h e w a n t e d t o m a k e t h e d e e d o f c e r t ai n 

p r o p e rti e s.

Q. Y o u w e r e t h e l a w y e r i n t h e m a t t e r, w K y di d 

y o u t a k e t h e c h a n c e o f a b s ol u t e c o n v e y a n c e s w h e n 

it w a s s o e a s y t o d r a w a m o r t g a g e ? A . I d o n’t 

k n o w a n y r e a s o n w h y i t w a s d o n e m o r e t h a n i t 
w a s.' ■  < - y

Q. Y o u c a n n o t g i v e a n y r e a s o n ? A . A n y r e a -

s o n, w h y, y e s.

Q. D i d n’t y o u i m m e di a t el y a f t e r y o u g o t t h a t 

d e e d cl ai m t o b e t h e a b s ol u t e o w n e r o f t h a t p r o p -

e rt y ? A. N o.

Q. D i d n’t y o u s a y s o ? A . N o, si r.

Q. D i d n’t y o u t ell M r. H u g h R e e d t h a t y o u 

b o u g ht t h a t p r o p e r t y f o r M r. R e e v e s a t t h e ti m e 

y o u w e r e n e g o ti a ti n g t o s ell t h e A s t o r s t r e e t 

p r o p e rt y t o M r s. M ill e r, d i d n’t y o u s a y t o M r. 

R e e d a t t h a t ti m e w h e n h e w a s n e g o ti a ti n g w i t h 

y o u i n r e f e r e n c e t o t h e A s t o r s t r e e t p r o p e r t y t h a t 

y o u h a d b o u g h t t h e A s t o r s t r e e t p r o p e r t y f r o m  
M r. R e e v e s ?  A . N o.

Q. Y o u di d n o t ?  A . N o, si r.
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10 Q. Y ou  d id n ’t consider that you had bought it 
from  him? A . B efore  I  sold it, certainly I did. 
W hen I  bought it at sh e riff ’s sale I  considered I 
bought it.

Q. Y ou  considered then you had bought that 
p roperty? A . Y es, sir.

Q. Did you at the time you got the deed from 
M rs. Reeves consider that you had bought the 
p roperty  from  him? A . No.

Q. W hat did you understand to be your legal 
20 position then ? A . A t  that period I  thought my 

legal position w as that it was a  claim  simply.
Q. Claim  against those properties? A . Yes, sir.
Q. W ere those notes afterw ard s— that you had 

endorsed— were those notes afterw ard s surren-
dered to Mr. R eeves ? A . Since that was to settle 
these suits—

Q. N ever mind how it w as done, i f  they were 
surrendered to Mr. Reeves? A . I  surrendered 
them to you.

30 Q- A s  his attorney? A . Y es, sir.
Q. Y ou  have now no notes o f Moses EL Reeves 

and son have you? A . No, I  d o n ’t think I have. 
D o n ’t you w ant to tell how they were surren-
dered ?

Q. Y es, I  would be w illing to tell and let the 
record go in w ith the copies o f it  to show how the 
settlem ent w as? A . Y ou  said that that would be 
the end o f a litigation  and I  thought it would be.

Q. N ever mind I  d id n ’t ask you that, if  I said 
4 0  that, I  had no pow er to say  it. A t  the time you 

surrendered the notes you considered that a set-
tlement of those notes, d id n ’t you? A . W ell, sort 
o f a settlem ent, it  was a surrender.

Q. Y ou  d idn ’t intend to make any further claim 
under any o f those notes? A . No, fo r  you told 
me i f  I  did there would be a judgm ent against 
me, and I  couldn’t  get any money on them.

Q. Did you get any fu rth er claim  under those



notes at the time you surrendered them? A . No, 
I didn’t intend to make any fu rth er claim.

Q. Then why didn ’t you surrender the chattel 
mortgage also? A . N ever asked fo r  it.

Q. Well, we ask fo r it  now. A . W ell, take it.
Q. You make no claim  under that chattel m ort-

gage? A. No, Mr. B eeves wanted them so that 
they couldn’t swoop down and take those notes, 
and ask Mr. W hitehead to make a m ortgage, and 
I never asked him fo r anything and d id n ’t want 
anything.

The C ourt: I f  that is the case then it is 
a case of actual fraud.

Witness: W e make no claim  on the chattel 
mortgage. Mr. W hitehead acted fo r  him and then 
he wanted me to keep his creditors off. Mr. 
Beeves, when he stated w hat he wanted to do, to 
get his property out o f his cred ito rs’ hands, 1  

guess as fa r  as that is concerned, he told the truth, 
but when he said I  w as getting it  aw ay from  him, 
it was a falsehood, hut the whole manipulation 
has been for him to dodge his creditors. •

Q. That was the object? A . A nd you have a 
property that he smuggled, when he went into 
bankruptcy the first tim e and got the p roperty  
afterwards yourself, you know that there w as 
trickery in that.

Q. Do you mean to say Mr. R eeves’ object in 
making the chattel m ortgage to you w as to get 
ahead of his creditors? A . I  think it m ust have 
been, because I  d id n ’t want. it.

Q. That was made at the same tim e the deed 
was made, w asn ’t it?  A . Y es.

Q. And made to secure the v e ry  same debt? 
A. The notes were referred  to righ t in that chat-
tel mortgage.

Q. You didn’t ask him fo r  any security at all, 
did you? A. C ertain ly  I  asked him fo r  the deeds.

Q. I  understand you to say he came in the of-
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1 0  fice and asked you to g ive  it to them? A. Yes, 
and I  told him I  would accept them.

Q. Y o u  h ave sold the Clinton avenue property, 
h aven ’t  you? A . Yes.

Q. Do you remember w hat you got for that? 
A . $11,250.

Q. H ow  m any m ortgages w ere on that prop-
erty? A . One.

O'. H ow  much did that am ount to? A. The 
principal $6,000.

2 0  Q- So that there w as an equity o f $5,250 on one 
p roperty? A . No.

Q. W ell, I  say  an apparent equity? A. Yes, 
sir.

Q. Y ou  had to p ay  some other things out of 
that? A . T he taxes and the interest and commis-
sion fo r  selling, etc.

Q. D id you keep any account w ith Mr. Reeves? 
A . No.

W hen you got this deed from  him did you 
80 °P en an account w ith him? A . No.

Q. Y ou  h aven ’t any account at all with him, 
have you ? A . I  have charged fo r  w ork I  did, that 
is all.

Q. H ave  you any account o f payments that 
you made on any o f these properties or rents that 
you collected, those that are in the deeds I will 
re fer to those first? A . No, I  consider I  was the 
absolute ow ner under the common law  judgment.

Q. A t  the time M r. R eeves cam e to see you and 
4 Q you had heard that the E xp ort Lum ber Company 

w as about to take a judgm ent, did he tell you that, 
that com pany w as w illing to take a second mort-
gage on the Clinton avenue p roperty  in settle-
ment o f their claim ? A . No.

Q. D id n ’t tell you that? A . No, sir.
Q. Did you know that such a bond and mort-

gage  had been prepared by Mr. Sw ayze and Mr. 
Reeves requested to execute it? A . No, sir.
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Q. Reeves didn’t say anything about it? A. 

No.
Q. Did you ever have any order from  Mr. 

Reeves to collect the rents on any other proper-
ties besides those mentioned in the order th at you 
have produced here, E xhib it C-4? A . No.

Q. You never had any other order? A . I  think 
not.

Q. Did you collect the rents o f the B oyd street 
property? A. I  did fo r  a  period.

Q. Did you keep any account o f them? A . No.
Q. Of what you paid out? A . No.
Q. Never rendered any account to M r. R eeves ? 

A. No.
Q. Have you paid them any p a rt o f the p ro-

ceeds of the sale o f the Clinton avenue property? 
A. No.

Q. Have you kept any account of the rents of 
the Astor street houses ? A . I  h ave not.

Q. You haven’t rendered any account to him 
at all? A. No.

Q. A fter your w ife purchased the Pennington 
street property at the sh e riff ’s sale, the deed w as 
made to her— did you collect the rents there ? A . 
I did; I don’t know how soon.

Q. Well, how long did M r. Reeves continue to 
collect the rents a fter that sale? A . I t  seems to 
me nearly a year.

Q. A fter  the sale to you r w ife? A . I  cannot 
fix the time.

Q. About a y ear a fte r  that? A . I  don’t know, 
it might not have been, I  don’t  know how  long it  
was, I know we had one or two interview s about 
collecting rents, and he agreed to turn the p rop -
erties over that I  had bought, and yet he defer-
red doing it.

Q. Who paid the interest on the m ortgage on 
that property during that time, a fter the sale to 
your wife? A. Mrs. M cCracken.

1 0

20

30

40



230

10 Q. D o n ’t  you know that M r. B eeves paid in-
terest a fte r  that sale? A . I  d o n ’t think he did.

Q. W ell, did yon mean that you paid the inter-
est there and let him collect the rents for about 
a year? A . No, i f  he collected the rents why I 
think he paid interest on any property that he 
collected the rent of.

Q. So that i f  he collected the rent of Penning-
ton street fo r  about a y e a r  a fte r  the purchase by 
your w ife, w hy he paid the interest too? A  I 

2 0  don ’t think it w as that length o f time, and I  don’t 
know that there w as any paid b y  him, I don’t 
know.

Q. D id you ask him  to make some repairs on 
that p roperty? A . Y es.

Q. A n d did you tell him to charge it to you! 
A . Yes, perhaps I  did, I  don’t  know anything 
about it, I  w as going to p ay  the cash when he got 
it, then I  don’t  know how it  happened that I 
d id n ’t, I  d id n ’t tell him to charge it  to anybody. 

3 0  Q. D id n ’t he render a  bill to you? A. I  don’t 
think he did.

Q. D id n ’t he render a  bill to you in October, 
1898, and d id n ’t you make a paym ent on account 
o f it  at that tim e? A . W ell, I  ca n ’t remember 
w hether I  did or did not.

Q. Y o u  d id n ’t tell him to charge that to your 
w ife? A . I  d id n ’t  tell him to charge it to anyone.

Q. D id n ’t tell him  your w ife  had bought the 
p ro p erty  at the sale? A . Y es, I  told him that. 

4 0  Q- W hen did you tell him that? A . Immedi-
ately  a fte r  it  took place.

Q. H ave you ever called upon him or his wife, 
to you r knowledge, to p ay  the m ortgage held by 
the O range N ational Bank? A . No.

Q. D o n ’t  you know that that has been settled? 
A . No.

Q. T h at claim? A . No, I  do not know it.
Q. T hat w as Mr. J. H. B a ld w in ’s indebtedness 

that it  w as given to secure, w a sn ’t  it? A . I don’t
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recollect what the circum stances were, I  know the 
bank held a note in which Mr. Reeves w as con-
cerned, and he asked me to draw  a  m ortgage, that 
is all I knew.

Q. Didn’t you know it w as Mr. J. H. B a ld w in ’s 
note endorsed by Reeves? A . No, sir.

Q. Didn’t you go to see Mr. B aldw in about it? 
A. I may have, he havin g the claim , but I  d id n ’t 
know just the nature o f it.

Q. Didn’t you go to see him and try  to get that 
mortgage out of the w ay? A . I  don’t think I  did.

Q. Didn’t Mr. Baldw in tell you that he w ouldn’t 
do anything in the m atter w ithout Mr. R eeves ’ 
consent? A . I  don’t remember a conversation 
with Baldwin about the m atter.

Q. Who has been collecting the rents o f P en-
nington street since Mr. R eeves stopped, collect-
ing them? A . I  have.

Q. Personally? A . Y es, sir.
Q. Have you paid them over to your w ife? A . 

Yes, sir, I  paid them over to her w ith some other 
moneys.

Q. Have you kept any account o f them? A . No, 
sir.

Q. A fter she had m ade the purchase did you 
make any arrangem ent w ith Mr. R eeves to en-
deavor to raise a loan on the Pennington street 
property out of some building and loan associa-
tion? A. No.

Q. Is it not a fact that you wanted a release 
of the dower there and a deed from  him, and you 
told him that you would have to have a deed from  
him of that property because it  w as not included 
m the first deed, so that you  could get a loan from  
the building and loan association? A . No, sir.

Q. W hat does this letter mean, E xh ib it C - l l?
Mr. M cC arter: I  suppose the letter w ill 

speak fo r itself, I  object to the question.
A. I don’t know what that m ight re fe r  to, I  had
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1 0  h a lf  a dozen loans out of the building loan and 
couldn’t tell yon about it.

Q. I  w ill call you r attention m ore particularly 
to it. “ A u gust 19, D ear C h arley: A m  disappoint-
ed at the result of the B. L. Association, want to 
see you about gettin g w ater out o f the cellar, and 
finding when it goes into the cellar. Yours J. H. 
M cC racken.”  Do you know w hat property that 
referred  to? A . I  think to a  place on Plane street, 
there w as a great deal o f trouble about water in 

2 0  the cellar.
Q. On the foot o f the letter it  says Pennington 

street and A sto r street both loans denied, what 
loan did you re fe r  to  then? A . I  don’t know 
w hether I  was try in g  to get a  loan on them, to 
raise money, or w hat it  could refer to.

Q. There w a sn ’t  any other Pennington street 
property, w as there? A . I  d on ’t see there I am 
gettin g  a  loan fo r  it.

Q. I  don ’t ask you  that, w as there any other 
3 Q Pennington street property? A . No, sir.

Q. W as C h arley  Reeves interested in this Pen-
nington street p roperty  that you know of? A. 
N ot that I  know of.

Q. Y ou  don’t know w hy you should state to him 
that the Pennington street loan had been denied? 
A . N o ; I  m ight have been try in g  to raise money 
from  some source, to get money to do something 
w ith; there are m any things it  m ight be, but I 
don ’t know w hat connection it would have with 

4 0  our m atter at all. I t  m ight have been the result 
o f the H ow ards threatening to foreclose, they did 
threaten to foreclose.

Q. T he Pennington street? A . Yes, sir.
Q. H ow  was R eeves interested in that fore-

closure? A . H e w a sn ’t.
Q. T here w a sn ’t  any reason w hy you should 

tell him that you had been successful in getting a 
loan on that property, w as there? A. W ell, many
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things might happen, ve ry  often tim es they w ant-
ed to borrow some money, and sometimes they 
knew when I  was gettin g it, and there m ight be 
inquiries— but I  have no know ledge o f anything 
that would connect it  w ith any o f our transactions.

Q. The release o f dow er on that p ro p erty  is 
dated August 10, 18981 A . Y es, sir.

Q. Now, do you mean to say that that release of 
dower was not obtained in anticipation o f you r 

•getting a loan on that property, and fo r  the v e ry  
purpose of p erfectin g the title  so that the loan: 
could be obtained1? A . C ertain ly  not.

By the Court : Q. W h at w as its object, it  must 
have had some object in view , w hat w as the ob-
ject! A. W anted to make title clear— the quit-
claim deed you re fer to !

Q. Yes. A . To make the title clear.

F U R T H E R  C R O S S :
Q. W hy did you w ant to m ake the title  c lea r! 

A. So that it  would not be clouded.
Q. W hy did you want any deed from  Moses E . 

Reeves’ quitclaim from  him? A . No special rea-
son more than the two usually  sign the release, 
I mean the release o f dower, it  is  usual fo r  both 
to sign.

Q.Well then at that tim e you w ere not endeavor-
ing to get a loan on that p roperty? A . No.

Q. And you cannot explain the statem ent in 
your letter that the Pennington street loan had 
been denied? A . No, sir.

Q. You commenced to collect the rents at F e r ry  
street, after you got the order fo r  them, did you 
not? A. I  think I  did.

Q. And that order is dated Jan u ary  27, 1897, 
why didn’t  you collect the rents from  the tim e you 
bought that p roperty  a t sh e riff ’s sale in  June, 
1896? A. Because he was collecting them him self, 
or it was being collected fo r  him.
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10 Q. H e w ouldn’t let you have them? A. No.
Q. D id you tell him you had bought the prop-

erty  at sh e riff ’s sale? A . Y es, sir.
Q. H ow  did you finally induce him to make the 

order fo r  the rents? A . W ell, he agreed a certain 
period hack o f that— if  I  would allow  him to col-
lect them to a  certain  time that he would hand 
them over.

Q. W h at w as that p roperty  rented for, how 
much a month? A . I  think it  was somewhere 

20  about twenty-odd dollars.
Q. T w en ty dollars? A . A bout $20  I  think.
Q. W a s n ’t it rented fo r  $40 a  month? A. No, 

sir.
Q. W e re n ’t  there three houses on it? A. No, 

at that time one o f the buildings w as very dilapi-
dated it w as vacant, and I  think it  stayed vacant 
nearly  a  year, one o f the buildings, there were 
three small buildings on it, and one o f them had— 
I  think that w as occupied by two tenants at $7.00 

30  each, and then there w as a little  old house, and I 
think that rented fo r $ 5  a  month.

Q. A fte r  you commenced to collect the rent did 
you p ay  any interest on the m ortgage? A. Yes, 
I  think I  did, yes.

Q. H ow  often did you p ay  interest? A. I don’t 
recollect how  often but I  know I  paid interest.

Q. W as the interest in arrea rs  when you com-
menced to collect the rents? A . Y es, sir.

Q. H ow much? A . I  think it  was, I  cannot 
4 0  remember exactly, but I  think something like a 

year.
Q. Did you know the condition o f the property 

and the amount o f the m ortgage and what taxes 
and interest w ere due when you bought it  at sher-
i f f ’s sale? A . Y o u  mean in the common law—

Q. Y es. A . No, I  d id n ’t know that— I  knew at 
that time— I  learned it  afterw ards.

Q. Y ou  bought it in as a  speculation, didn’t
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you, that property ? A . W ell, bought it  as a 
chance, I suppose you could call it  that w ay.

Q. You bid forty-five dollars on it? A . Y es, 
sir.

Q. You didn’t actually p ay  any money to the 
sheriff did you? A . No.

Q. And I  will go back to the Pennington street 
property, did your w ife  actually  p ay  any money 
to the sheriff on that purchase? A . Y es, sir.

Q. Actual money? A . Y es, sir.
Q. Sure about that ? A . Y es, sir.
Q. And the sheriff paid  it  over to you on ac-

count of your judgm ent? A . No, Mr. W hitehead 
paid that; Mr. W hitehead represented m y w ife  
and paid $40.

Q. Or w hatever it w as, to the sheriff? A . Y es, 
sir.

Q. W as that money paid  over to you on account 
of your judgm ent or credited on the cost o f the 
sale? A. I t  was credited on the cost o f the sale.

Q. You are sure about that, are  you? A . I  
think so, I  don’t remember p articu larly  about it.

Q. But on your purchase you  d id n ’t  p ay  any-
thing? A . I  don’t know w hether it  w as p u r-
chased on m y judgm ent that I  held or the one that 
Mr. Whitehead held.

Q. You mean her purchase? A . H er purchase.
B y the Court: Q. W h at w ere the sh e riff ’s costs 

of that sale, do you remember? A . I  don’t  re-
member, I think, m y recollection, is  that they w ere 
about $10 0— they w ere $90.70.

Q. That is the total sh e riff ’s fees and costs? 
A. Sheriff’s fees.

F U R T H E R  C R O S S :
Q. S h eriff’s fees on the June second sale? A. 

Yes, sir.
By the C o u rt: Q. Including the assessm ents ? 

A. Yes, sir.
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1 0  F U R T H E R  C R O S S  :
Q. D id you p ay  that bill to the sheriff, the 

$90.70? A . Y es, sir.
B y  the C ou rt: Q. W h at was done with regard 

to the balance o f the purchase money, was there 
any cash paid, in respect to the balance? A. The 
balance was paid to the sheriff.

Q. Then the sheriff m ust have immediately 
paid it  back to you? A . No, the fu ll amount of 
the sh e riff ’s fees w as $90.

20  Q- T h at w as paid  to the sheriff, o f course, now 
if  any more money was paid to the sheriff by you 
he m ust h ave im m ediately returned it to you? 
A . No, he kept that and the balance was paid.

F U R T H E R  D I R E C T :
Q. H ow  much did you p ay  the sheriff, did you 

p ay  him the whole $90 or the difference between 
the $45 and the $90? A . The difference between 
the $45 and the $90.

80
F U R T H E R  C R O S S :
Q. D id you give a  check fo r  it? A . I didn’t.
Q. Did you see the m oney paid over to the 

sh eriff by M r. W hitehead? A . I  think I  did, I 
am not sure about it.

B y  the C ou rt: Q, A s  I  recall the total amount 
bid on the various p roperties w as something like 
$250.

Mr. B rad n er: One hundred seventy dol-
4 0  lars on the fo u r properties on that sale.

T he C ou rt: Out o f that $170 the sheriff 
w as entitled to $90 and some cents— well 
now what disposition w as made o f the bal-
ance, w as there any paym ent or was that 
sim ply credited?

The W itn ess: T he balance w as— the sheriff’s 
fees are paid.
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F U R T H E R  D IR E C T :.
Q. The property eventually fetched, Mr. M c-

Cracken, about $170? A . T hat w as credited on 
the execution.

F U R T H E R  C R O S S  :
Q. So that there w as $170 credited to the ex-

ecutions? A . Y es, sir.
Q. Less his fees of course? A . Y es, sir.
By the C ourt: W ell now, when it  cam e to  the 

second sale— was that the second sale?
Mr. B rad n er: Y es, sir.
The C ou rt: Now about the first sale?
Mr. B rad n er: T hat he bought him self, 

there w ere no outsiders in that at all, the 
first sale Mr. M cCracken bought it  all in 
himself.

The C ourt: I  w ant to know how  the 
money was paid, M r. M cCracken testified 
that he bid certain monies fo r  the property, 
but he d id n ’t  tell us how he satisfied his 
bids; I  w ant to know how he satisfied his 
bids.

The W itn e ss : I t  was credited on the exe-
cution.

Q. There w a sn ’t  an actual paym ent o f money 
except so fa r  as it w as necessary to p ay  money to 
satisfy the sh eriff’s fees, is  that it?  A . T h a t is  
all.

F U R T H E R  C R O S S :
Q. D idn’t  you h ave some arrangem ent w ith 

your wife w hereby she d id n ’t  have to p a y  any 
money at that time? A . No, sir. .

Q- Did you know that she gave  the m oney to 
Mr. W hitehead to p ay  the amount o f that bid? 
A, I did.

Q. You know that? A . Y es, sir.
Q. And that money came back to vou ? A . No.
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10 Q. A s  the owner of the judgm ent! A. Yes, it 
w as paid there in the costs.

Q. She got the credit o f i t !  A . Y es, sir.
Q. Did yon ask  her to buy that property! A. 

No, not p articularly.
Q. H ow  did she know anything about it!  A. I 

told her about it.
Q. D id you tell her you w ere going to sell it 

under these executions! A . I  told her it would 
be sold— which p ro p erty  are you speaking of now!

20  Q. Pennington street! A . Y es, sir.
Q. Did you tell h er it w as M r. R eeves’ property 

you w ere going to se ll! A . Y es, I  think I did.
Q, Y o u  knew at that time that Mr. Reeves 

could not protect him self, d id n ’t  y o u ! A. Could 
n o t!

Q. Y es. A . Y es, I  knew there was a judgment 
against him.

Q. Y o u  knew that he couldn’t  raise any money 
to buy in this p roperty  or any o f i t !  A. Well, I

30  d id n ’t.
B y  the C ou rt: Q. Y ou  w ere try in g  to raise 

m oney fo r  him, you said yesterday, fo r  that pur-
p ose! A . I  had been try in g  to raise money for 
him, and I  found I  couldn’t  succeed.

Q. W ell now w as Mr. Reeves, either one of 
them, either Mr. Moses R eeves or Charles Reeves 
present at either o f the sh e riff ’s sales! A. I 
cannot say  w hether they w ere or not, I  think that 
they were.

40
F U R T H E R , C R O S S :
Q .You think they w ere! A . I  think they were.
Q. Y ou  d on ’t w ant to say  they were, do you! A. 

I  am not positive about that.
Q. Did you n o tify  either one o f them of the day 

o f the sa le! A . Y es, we talked about that several 
times.

Q. B efo re  the sa le ! A . B efo re  the sale.
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Q, Did you tell them that they would have to 10 
raise the money and protect them selves in these 
sales? A. I  don’t  remember w h at conversation we 
had about it, o f course I  told him to raise  the 
money, i f  he could do so, but I  d id n ’t know ju st 
what was said in detail.

Q. Did you give you r w ife  any idea o f w hat 
she would have to bid on any one o f these prop-
erties i f  she w anted to buy it? A . No.

Q. W hy was Pennington street p roperty  se-
lected for her to purchase? A . W ell, there w as 20  

considerable to be paid out on that to keep it  in-
tact, and he had destroyed m y credit at the bank, 
so that I  couldn’t raise money, and I  thought i f  
that property w as looked a fte r  and repaired and 
put in condition w e could get the money back from  
it, if she had the money to p ut it in order.

Q. Y our idea was then that you couldn’t  handle 
that property? A . No.

Q. You expected to have to buy these p roper-
ties in at this Sale, d idn ’t  you? A . No, I  d id n ’t gp 
know how that m ight term inate.

By the C ourt: Q. Y ou  say that at the tim e you 
took a deed for these properties you understood 
that your relation w as that o f  m ortgagee, that 
you understood that you w ere taking a deed as 
security, you stated that? A . Y es, sir.

Q. Now, that being so, w hat induced you, three 
months afterw ards, to become the owner under 
the judgment sale o f the same property? A . I t  
was not the same p ro p erty  a t all. 4 Q

Q (Question r e a d ) : A . I  did not, it had noth-
ing to do with the same property, and a fte r  I  had 
looked the property over to do that, I  w as in 
doubt about gettin g anything out of any o f them, 
and they w ere m ortgaged fo r  so much, and the 
taxes were so fa r  back, and the repairs w as in 
such condition that I  thought there w as a  chance 
almost of anything that w as offered fo r  these 
properties that I  am talking about.
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1 o F U R T H E R  D I R E C T :
Q. Y o u  h aven ’t understood the question. The 

V ice  Chancellor says that on the third of Jan-
uary, 1896, you took a  deed fo r  fou r pieces of 
p ro p erty  as security fo r a debt, in A p ril of the 
same y e a r  you took an actual deed from the 
sh eriff fo r the same properties under the common 
law  execution ; now, he w ants to know why you 
did that ? A . To p erfect the title, because of these 
Us pen den s  filed, and the m ortgage on the first 

20  p roperty  w as in the hands o f an attorney for 
foreclosure, and I  w as tied up by virtu e of the 
Us p en den s  against the property, and I  was ad-
vised b y  Mr. W hitehead that i f  I  obtained a judg-
ment or purchased them at sh eriff sale that that 
would p erfect the title so that I  could dispose of 
them, and that would m ake me the owner of the 
property. In other w ords that it  would clear the 
title.

3 0  F U R T H E R  C R O S S :
Q. W ell, when the suit w as brought by the Ex-

port Lum ber Com pany, in  the C ourt o f Chancery, 
w hy d id n ’t you— were you made a  p arty  to that 
suit in the C hancery suit and served with papers? 
A . I  think so.

Q. W h y  d id n ’t you defend that suit and set up 
you r claim  as m ortgagee? A . Because the pa-
pers w ere in the hands o f an attorney to fore-
close them fo r  non-paym ent o f interest, and the 

. „ taxes being back, and they w ere ju st proceding 
to do that.

Q. On which property? A . On the Clinton ave-
nue property.

Q. On the Clinton avenue property? A. Yes, 
sir.

Q. W ell, there w ere several other properties, 
w hy d id n ’t you m aintain your position there as 
m ortgagee in that suit, setting up this claim that
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you held the m ortgage on those properties, and 
that you are called a  fraudulent grantee? A . 
Well, I thought i f  a litigation  o f that kind w as 
pending the other parties would take the prop-
erty away, and I  w ouldn’t get anything.

Q. You w ere a fra id  that they would succeed in 
that suit, w eren ’t you? A . No, sir.

Q. Is not that the reason you went and bought 
the judgment? A . No.

Q. W hy did you buy the judgm ent? A . I  w as 
advised by Mr. W hitehead to do it, and I  did it.

Q. That was Mr. W h iteh ead ’s fau lt, w as it, that 
you bought that judgm ent? A . W ell, i f  you  call 
it a fault.

Q. W eren’t you afraid , Mr. M cCracken, that 
the E xport Lum ber Com pany would succeed in 
their suit, set the deed aside and sell their prop-
erty? A . I  don’t know as I — I  d id n ’t  p articu larly  
look at it in that light.

Q. I will direct you r attention now to the F e r r y  
street property. I  understood you  to say  that the 
foreclosure suit w as started w hile you w ere aw ay 
in Europe? A . I  think it  was.

Q. Had you stated to any official o f the F ir- 
men’s Insurance Com pany that you w ouldn’t  pay 
the interest on that m ortgage, and they would 
have to foreclose? A . No.

Q. You did not? A . No, sir.
Q. D idn’t  you say  that to M y C olyier? A . No, 

sir.
Q.Did you p ay  any interest on that m ortgage? 

A. I  think I  did, I  think I  sent a  check to them 
for interest and they returned it  to me.

Q. Returned it to you? A . Y es, sir, and said 
that they wanted the whole m atter paid  up.

Q. W ell, w hy don’t  you settle up  the interest 
then? A. T hey w ouldn’t  take it, they said we 
should pay the taxes too, and I  think there w as 
between $400 and $500 taxes and assessments.
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1 0  Q. D id you refuse to settle w ith them because 
y o u  w ere unable to, is that the reason! A. Oh, 
yes.

Q. A nd you let it  go to a  foreclosure! A. Well, 
they commenced foreclosing.

Q. Y ou  let it go to a sa le ! A . Y es, sir.
Q. Now, a t  that sale had you  made any ar-

rangem ent with M rs. M cCracken to buy that prop-
e rty  in ! A . I  told her about it, and told her that 
the properties w ere being taken one a fte r  another, 

20  where I  had had some claim , and she suggested 
taking h er m oney out o f the building and loan, 
and using it  fo r  p ayin g  fo r  it, and asked me by 
m y attention in looking a fter it, whether it would 
be sa fe  to ca rry  that.

Q. W hen did you tell her about the F e rry  street 
p ro p e rty ! A . Ju st p rio r to the sale.

Q. Did she then agree w ith you that she would 
advance the money to purchase that property! 
A . She said she would, yes. 

gQ Q. D id she have the necessary money in hand 
to do i t !  A . W ell, I  can say yes and no, she had 
shares in the B uild in g and Loan association that 
entitled h er to take money.

Q. D id those shares at one time belong to you! 
A . No.

Q,. Did you take them out in her name! A. 
Y es, sir.

Q. A n d  you had paid the dues on them your-
s e lf!  A . No, sir.

^  Q. D id you arran ge w ith  the B uild ing and Loan 
association to make a loan on this F e rry  street 
p roperty  before the sh eriff sale on the foreclosure 
su it! A . No.

Q. W ho did the bidding at the sheriff sale! A. 
I  think I  did.

Q. Y o u  signed the conditions o f sale too, didn’t 
you, as p urch aser! A . I  am h er solicitor.

Q. D id n ’t you do it  actually  as purchaser,
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didn’t you see the book here the other day, Mr. 
Benedict had it  here you signed i t  as p urch aser! 
A. I didn’t  see the book, no.

Q. Is not that the fa c t!  A . No, I  d id n ’t  sign 
it, I w asn’t the purchaser and I  d id n ’t  see the 
book, I don’t  think it w as signed that w ay.

Q. Didn’t you afterw ard s direct the sh eriff to 
make the deed to M rs. M cC racken! A . The deed 
was made to M rs. M cCracken when it  w as p ur-
chased. I  represented M rs. M cCracken at the 
sheriff’s sale in buying it.'

Q. How was that purchase money paid to the 
sheriff! A . I  think it was a check from  the B u ild -
ing and Loan, I  don’t remember how it  w as paid.

Q. W asn ’t it  paid b y  you r checks! A . I  cannot 
tell about that, I  do know it  w a sn ’t  m y money.

Q. The money came from  a new  loan on the 
same property, d id n ’t i t !  A . I t  w as a loan on 
the same property, yes.

Q. How much o f a loan did you get on that 
property! A . I  think $2800.

Q. And there w as a  little  less than $2400 due 
to the F irem en’s Insurance Com pany w a sn ’t 
there! A. No, over $2600.

Q. But you got m ore than enough to p ay  them 
off! A. No, I  think not— perhaps the sale did 
amount to more than that.

Q. D idn’t you raise  more than enough money 
to pay them, I  mean from  the new loan !

F U R T H E R  D IR E C T :
Q, The question is w hether the loan that you 

secured from  the B u ild in g  and Loan w as o f suffi-
cient size to p ay  all o f the F irem en Insurance 
Company’s decree! A . I t  was.

Q. And more too! A . Y es, sir.
B y the C ourt: Q. W h at became of the taxes, 

did you pay the taxes too a t that tim e when that 
Building and Loan m ortgage w as m ade! A . Y es, 
sir.
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10 F U R T H E R  C R O S S :
Q, W as there enough in the $2800 to pay that 

too ? A . I  think there w^s.
Q. So that $2800 paid everything? A. Yes, sir.
Q. W h at B u ild in g  and Loan w as that? A. The 

N ew  Jersey  B u ild in g and Loan.
Q. W ere  you the counsel o f that Building and 

Loan? A . Y es, sir.
Q. A n d advised loans? A . No, I  don’t advise 

loans.
20 Q- D id n ’t you approve the title? A. I ap-

proved the title, yes, sir.
Q. A n d m ade the application fo r  the loan? A. 

W ell, perhaps I  did, i f  it  w as verbal I  did it.
Q. W h y couldn’t you have gotten a loan and 

saved the expenses o f that foreclosure suit on this 
same p roperty? A . W ell, I  never thought of tak-
ing care o f it, I  thought the encumbrance was so 
great and the buildings w ere so poor.

Q. W hen did it  occur to you to take care of the 
80 p roperty  ? A . A bout the tim e that they were sell-

ing out.
Q. D id n ’t Mr. Reeves come to you and ask you 

to take care o f that fo r  him ? A . I  don’t think he 
ever did.

Q. D id n ’t  you prom ise to do so, that you would 
buy it in and take care o f it  fo r  him? A . No.

Q. W ell, the B u ild in g and L oan  wouldn’t loan 
up to the fu ll value o f the property, would they? 
A . W ell, they do thereabouts, o f course not what 

4 0  they consider the fu ll loan, but i f  there is some 
m argin inside, as the value o f the shares, they 
determ ine the value o f the shares, and some 
times a person pays in considerable before they 
borrow  a loan and their shares would be of con-
siderable value, and in that w ay  you can get a 
la rg er amount, because they count w hat they loan 
without m aking any deduction on the shares—  
they loan v e ry  n early  the fu ll value.
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f u r t h e r  C R O S S :
Q. W hat is the rule in the N ew  J ersey  building 

and loan as to w hat relation the valu e o f the 
property should bear to the amount o f m ortgage 
that is wanted— amount of loan that is wanted? 
A. They have no definite rule.

By the C ourt: Q. W hen you made yo u r appli-
cation I  presume you stated the value of the prop-
erty, didn’t you? A . T h ey some times state, w hat 
the borrower m ay see fit to state, but the directors 
place the value on it, and place the amount o f the 
loan.

Q. When you made you r application you must 
have stated some value, do you remember w hat 
value you stated? A . I  don ’t remember w hat 
value it was.

Q. The applications are  in w riting, are they 
not? A. Yes, s ir  sometimes.

Q. Then your application must be on file? A. 
Sometimes they are done w ithout the blanks, the 
directors take the diagram , or the num ber o f the 
property and the diagram , and sim ply look at it  
and report whether they w ill make a  loan upon 
it or not, the usual w ay  is to fill out a  blank, but 
that is not alw ays done.

Q. How was it  in this case, did you fill out a 
blank? A. I  don’t  remember how that w as in 
this case.

F U R T H E R  C R O S S :
Q- Has not that loan been changed again, 

haven’t you got a  new loan out o f the State B u ild -
ing & Loan Association? A . No.

Q. W asn ’t it the State B u ild in g & Loan that 
you applied to first, are you not m istaken in say-
ing that it was the N ew  Jersey? A . No.

Q. Has that property been p ayin g  its  w a y  since 
you got that loan ? A . Since I  have repaired it it 
has done fa ir ly  well.

The Court: Q. H ow  much does it  rent for? 
A. It rents fo r  $38 now.
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10 F U R T H E R  C R O S S :
Q. W h at are the taxes on it? A . The assess-

ments—
Q. W h at taxes do you p ay  a year? A . I  think 

about $70.
Q. A nd the interest on this m ortgage is what, 

five per cent? A . S ix  p er cent. A fte r  I  had it 
I  put new roofs on the buildings and put plumb-
ing in and overhauled the p laces in general.

Q. W ell now, at the tim e the deed was made to 
20 you in Jan u ary, 1896, a deed w as also made by 

Mr. Reeves to his son o f a  p a rt o f the Peshine 
avenue property, was that a  vacant lot or was 
there a  building being erected at that time? A. 
There w as a  building I  think p a rtly  erected.

Q. A n d they wanted to finish that building? A. 
Y es, sir.

Q. H ad a loan been obtained on that lot and 
the new building from  a building and loan asso-
ciation? A . A t  that time?

3 Q Q. Y es. A . I  fo rg e t w hether it was at that 
tim e or since.

Q. W ell, there w as a  loan made on that new 
building b y  a  building and loan association? A. 
Y es, sir.

Q. A n d  you w ere the counsel o f that associa-
tion, w eren ’t you? A . Y es, sir.

Q. And the money w as paid into your hands? 
A . Y es, sir.

Q. F o r  w hat purpose? A . F o r  the purpose of 
the owner.

Q. P urpose o f w hat? A . I t  w as paid in for the 
owner.

Q. Y o u  mean that when you got the money then 
it belonged to the owner, is that w hat you mean? 
A . Y es, sir.

Q. I t  w as le ft  in you r hands by Mr. Reeves, 
w a sn ’t  it? A . Y es, sir.

Q. H ow  much m oney w as it? A . $3,000.
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Q. Has he asked yon to give him an account of 
that money? A . I  don ’t know w hether he has or 
not, but I have given him an account o f it.

Q. I ask you i f  that is the account that you gave 
him? A. I  don’t recognize the w ritin g  or the fig-
ures, it refers to 2 2 0 .

Q. Two hundred and tw enty Peshine avenue, is 
that your w riting? A . No, sir.

Q. Don’t you know whose w ritin g  it  is? A . I t  
looks like the w ritin g o f a  clerk that I  had at one 
time. *

Q. Then you directed him to make this out, did 
you? A. There m ay be incurred amounts there 
to that extent.

Q. You state here that you received from  the 
building and loan $2700, are  you m istaken about 
that, in your account, did you get $3,000? A . 
That is up to a certain period, perhaps, I  know 
that he got all the m oney that he borrow ed ; that 
might be a statement up to a certain  period.

Q. This statement begins M ay 20, 1896, and 
continues to— it m ust be the follow ing y ea r  in 
March, amounts draw n account o f loan on 220 
Peshine avenue, the items are check, check, so 
much, but doesn’t state w hat for.

The C ourt: W as that the property M r. 
McCracken bid in?

Mr. B rad n er: H e bid it  in afterw ards, 
yes, bought it  in. Now this begins M ay 
20th, he bought it  in on the 2nd day o f June, 
1896, and all these paym ents that he paid 
out of the owners money he paid  out a fter 
that date, it amounts to about $2700, a fter 
he bought the p roperty  in he paid  fo r  il 
with Mr. R eeves ’ money.

Q. Made these paym ents at Mr. R eeves ’ re-
quest, on account o f the building that w as p ro-
gressing? A . T hat is right, yes, sir.

Q. And you continued to make those paym ents
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1 0  a fte r  you had bought this p roperty  at the sheriff 
sale on the execution !

Mr. M cC arter: T hat is in the June deed 
o f Peshine avenue, not A p ril.

The C ou rt: The paym ents were con-
tinued up until 1807, the follow ing year.

Q. Is that so ! A . I  think so.
M arked E xh ib it C Statem ent.

F U R T H E R  C R O S S  :
20 Q- W as there any surplus over the cost of the 

house! A . No.
Q. F rom  that lo an ! A . No, I  don’t  know what 

the cost was, Mr. R eeves had the amounts drawn 
fo r  the fu ll amount that he received from  the loan.

Q. H ave you any account in a book in reference 
to that loan, and your paym ents, your disburse-
m ents! A . Y es, sir.

Q. T hat would show ju st where you paid the 
m oney! A . No, they w ere— Mr. Charles Reeves 

gA I  think in that case gave  me a w ritten request to 
p ay  the money, as his fa th er would direct, and 
that is m y recollection, and they w ere drawn to 
him most o f the checks.

Q. W h y  did you continue to p ay  that money 
out— their money, a fte r  you had bought the prop-
e rty  at sh e riff ’s sa le! A . W ell, the loan had 
been m ade to the association, and it was done at 
their request, I  can g ive  no fu rth er reason; I 
have forgotten  the dates o f course.

Q. Y o u  d id n ’t tell them that you had bought in 
this property, and that they w ere payin g for your 
house, did y o u ! A . I  don’t  think I  had any-
thing— there w ere two finished houses on this 
property, but I  don’t  think I  ever had anything 
to do w ith that, I  have forgotten  i f  it was bought 
in as one o f the claim s o f  the sh e riff ’s sale, under 
the common law  execution, I  never collected any 
rent or had anything to do w ith the property after, 
until the foreclosure.
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Q. A fte r  that you sa y  you began foreclosure 
suit of the Dowden m ortgages, which covered all 
the Peshine avenue p ro p e rty 1? A . Y es, sir.

Q. And you commenced that suit because the 
interest was in arrears, is that the reason! A . 
Yes, sir.

Q. W as there any surplus money out o f this 
loan from the building and loan association which 
you might have applied on account o f the inter-
est? A. No.

Q. W ere there not a la rg e  number o f claims 
against the Dowden estate fo r  repairs m ade on 
different properties which you m ight have applied 
on the interest? A . There w ere some that w ere 
applied on the interest on the m ortgage but d idn ’t 
nearly pay it off.

Q. D idn’t you, at the tim e the deed w as made 
to you on Jan u ary 3,1896, request C harles Eieeves 
to receipt a number o f bills against you that the 
firm had against you ? A . No.

Q. Did not? A . No, he receipted three bills.
Q. Just answer yes or no? A . No, sir.
Q. Did you request him  to receipt a  number o f 

bills against the Dowden estate at that time? A . 
I did.

Q. Did they not a fterw ard s bring an action at 
law against the Dowden estate to recover those 
very same bills? A . Y es, sir.

Q. Y ou w ere present at the tria l o f that suit, 
were you not? A . Y es, sir.

Ql. And there in beh alf o f the defendants as a 
witness? A . Y es, I  was a  w itness in th at case.

Q. D idn’t yhu testify  at that tim e that the 
executors had not authorized you to brin g  that 
suit? A. No.

Q. D idn’t you hear Mr. Dowden say  that? A . 
No, he didn’t say  that.

Objected to.
Q. Isn ’t it a  fact that you had not been directed
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1 0  by the directors to  bring that su it! A . No, it is 
not so, and tbe three bills, that are receipted there, 
they had to p ay  over again, they w ere receipted 
on the m ortgage.

Q. T h at is all.

Adjourned.

20  E vidence given on Thursday, A p ril 15th, 1906.

JO H N  H. M cC R A C K E N , sw orn: 
Direct-exam ination by M r. M cC arter:
Q. I t  has appeared, Mr. M cCracken, that the 

Peshine avenue consists o f two tracts of which 
C harles R eeves becam e the owner o f a part on 
the same d ay o f the deed o f Jan u ary  2nd to your-
self, 1896, leaving M r. M oses EL Reeves the owner 
o f the rem ainder. A re  you fam iliar with the his- 

gQ tory  o f the ownership o f the two Reeves titles of 
the Peshine avenue p ro p erty  a fte r  the conveyance 
A . Y es, sir.

Q. W ill you describe, please, the two lots, their 
relative  characteristics and value, the one that 
C harles acquired title  to on J a n a ry  2nd, 1890, 
and the one th at Mr. R eeves continued to own up 
to that tim e! A . T he p art that Charles E. Reeves 
took title  to was, I  think seventy-two feet front, 
and w as occupied by two buildings, one a house 
and the other an unfinished building.

Q. H ow  much p roperty  rem ained in Mr. Moses 
EL R eeves! A . I  think th irty-six  feet.

Q. W h at w as the character o f th a t! A. It had 
an old house upon it, and the first m ortgage—

Q. The character o f the improvements I  was 
asking about! A . I t  w as a  ve ry  old house— no 
cellar under it, and it w as in p retty  bad repair.

Q. Now, g ive  the relative value o f those two! 
A . I  tried  to sell it  fo r  $2300.
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Q. Which? A . The house belonging to M oses 
E. Reeves, I  d idn ’t  find a  buyer, it was m ortgaged 
for $1500 or $1600, I  am not sure which, to the 
Dowden estate.

Q. That particular part? A . Y es, sir, that be-
longed to Moses Ei. Reeves,— there was a blanket 
mortgage on both parts subsequent.

Q. What value did you attribute to the Charles 
Reeves tract? A . A t  that time.

Q. A t that time? A . W ell, there was a  house 
on it in sim ilar condition to the other house which 
I have just described o f Moses El. Reeves and I  
think that had a m ortgage on o f $1500 or $1600, 
1  am not sure which.

Q. It was twice the size o f the first tract? A . 
That consists o f an unfinished house— p a rtly  done.

Q. Now, a fter the foreclosure suit, under the 
Dowden m ortgage o f the whole Peshine property, 
and its acquisition by you, it  w as subsequently 
sold to Mrs. Hockheim er? A . Y es, sir.

Q. W hat consideration did M rs, Hockheim er 
give, and what did the tra n sfer between Mrs. 
Hockheimer and you rself and M rs. M cCracken 
consist o f; give the details o f that? A . M rs. Mc-
Cracken and I  made a deed fo r  all the Peshine 
property, that is, the thirty-six and also the sev- 
enty-two feet which comprised the whole o f the 
Peshine property, and Mrs. M cCracken gave 
$1,000 in cash and p roperty  that she owned on 
Washington avenue in W oodside, the three-story 
nouse producing $34 rent a month, and there was 
$2,000 m ortgage against it  a t the time it was sold 
and conveyed.

Q- W hat is your idea o f the value o f the equity 
in the W ashington street p ro p erty  that belonged 
to Mrs. M cCracken, that she put in as p art of 
the Hockheimer deal? A . W ell, I  think it was 
worth $4500.

Q. Then $1,000 of her money in the W ashing-

10

20

30

40



252

1 0  ton avenue p roperty  w as put in and Mrs. Hock- 
heim er conveyed w h at! A . Conveyed to Mrs. 
M cCracken a p lace in V ailsburg.

Q. A nd that w as subsequently transferred as 
the suplem entary bill alleges, to M r. Mayo? A. 
Y es, sir, M rs. M cCracken exchanged the Vails-
bu rg p ro p erty  fo r  p ro p erty  on M itchell Place in 
E a st Orange.

Q. T hat is all.

20 C R O S S -E X A M IN A T IO N  by Mr. Bradner:
Q. H ow  much is the property  on Mitchell Place 

worth, M r. M cCracken? A . W e consider it worth 
about $6 ,000.

Q. W h at does it rent fo r ? A . $40 a month.
Q. W h at did you value the Peshine property at 

when you bought it  in under the sheriff sale? 
A. I  don ’t know whether I  placed any value par-
ticu larly  on it.

Q. Y o u  bid $2,000? A . Y es, sir, I  think I did.
30  Q. T here w as a deficiency on that sale— not 

enough to  p ay  the m ortgage debt? A. I  don’t 
remember exactly  w hat the decree called for.

Q. I  understand you to say  that the Peshine 
avenue, which had a  frontage o f seventy-two feet, 
w as conveyed to Charles E . R eeves b y  his father? 
A . Y es, sir.

Q. Seventy-tw o feet front? A . Y es, sir.
Q. T h a t is the largest portion? A . Yes, sir.
Q T hat was vacant ground, w a sn ’t  it? A. No,

40 s ir ‘
Q. D id you make a  search and sign it and file it, 

in the foreclosure suit o f Dowden vs. Reeves? A. 
I  think I  did.

Q. N ow look at the beginning o f it, Mr. Mc-
Cracken. T here is a  diagram  there showing the 
Peshine avenue p roperty— p art o f it  in blue pen-
cil and p art in red pencil, which w as the tract 
conveyed to Charles? A . T he red tract.
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Q. W hat is the first item  in the search, is  it  
not Moses EL Reeves and w ife  to G eorge A . Dow- 
den and others, setting out the m ortgage upon 
the property? A . I t  is,

Q. The first tract is given as beginning on the 
easterly side o f Peshine avenue at a  point dis-
tant 250 feet northerly to the north-east corner 
of Bigelow and Peshine avenue, which beginning 
point is the north-west corner o f lo t No. 70 in 
said block, on said map, thence north-easterly 
along said avenue th irty-six  feet; that is the first 
tract, that is the thirty-six foot lot, is it  not? A . 
Yes, sir.

Q. Now the second tract is beginning at a  point 
in the easterly side o f Peshine avenue distant 4 3 3  

feet and seven inches from  the southerly com er 
of Peshine avenue and Clinton avenue, thence 
running easterly one hundred and five feet, thence 
northerly and p arallel w ith the first line seventy- 
two feet— that is the second seventy-two foot lot, 
is it not? A . Y es, sir.

Q. Now you have there in your abstract o f title  
reference to a  deed from  Moses E . R eeves and 
wife to Charles E . Reeves, as being the same 
premises above described, as the second tract; is 
that correct? A . No, sir, I  am supposing it  w as—  
unless I  make a m istake in the d iagram ; I  don’t  
know. I  know by exam ination o f the records re-
cently how the description did run and w hat it  
covered.

Q. W ell, there w as a building on the small 
tract, w asn ’t there? A . Y es, sir.

Q. And at the time you bought this p roperty  
in at foreclosure sale there w as a  new building 
on the large tract, w a sn ’t there? A . Y es, sir.

Q. New building that had cost how much? A.
1  don’t know.

Q. D idn’t  it  cost m ore than $2 ,0 0 0 ? A . Y es.
Q. W a sn ’t the loan m ade.by the B u ild in g Loan

10

20

30

40



254

10 A ssociation on that new house and lot $3,000? 
A . Y es, sir, I  think it was.

Q. T h at m oney went into yo u r hands? A. It 
w ent through m y hands.

Q>. I t  w ent into your hands to be disbursed, 
d id n ’t it? A . Y es, sir.

Q. W hen you foreclosed that m ortgage you did 
not make the B u ild in g  Loan A ssociation a party, 
did you? A . No, sir, I  so stated in m y evidence.

Q. W hen the p roperty  w as sold to Mrs. Hook- 
20 heimer, w as the m ortgage to the Building and 

Loan association paid off? A . Y es, sir.
Q. W h at value did you put upon the Peshine 

avenue p roperty  when you made the deal with 
Mrs. H ockheim er? A . W ell, in dollars and cents 
I  don ’t know that I  fixed any definite value, I think 
probably I  wanted to get rid o f it.

Q. W h at did you get out o f it? A . I  made an 
exchange fo r  other property.

Q. W h at other property? A . I  personally? I 
3 o exchanged that and M rs. M cC racken ’s property 

fo r the V ailsb u rg  property.
Q. W h at w as your interest in the Vailsburg 

property? A . I  d on ’t know as I  can answer that 
question.

Q. Y ou  had some interest in it, d idn ’t you? 
A , W ell, I  d id n ’t  take any interest. I  got rid 
o f the p ile o f m ortgages which w ere on the prop-
erty  there when I  got it, and I  had to pay up the 
estate, so I  had to rem ortgage it  to make the Dow- 

4 0  den estate whole.
Q. W h at values w as put on the V ailsburg prop-

e rty  b y  M rs. H ockheim er? A . I  think $6,000 or 
$6,500.

Q. W a s n ’t  the deed m ade fo r  the consideration 
of one dollar? A . I t  m ay h ave stated so.

Q. H ow  much w ere you to be credited as hav-
ing paid tow ards that consideration o f $6500? 
A . T here w as no arrangem ent concerning it.
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Q. You didn’t  make any arrangem ent w ith you r 10 
wife about it, you ju st contributed it, is that so ?
A. Yes, sir.

Q. You didn ’t g ive her that? A . W ell, there 
was nothing said concerning it.

Q. And when the furth er conveyance w as made 
of the V ailsburg p roperty  fo r  the E a s t  O range 
property there was no agreem ent m ade between 
you about that? A . No, sir, not at all.

Q. And you then never have been paid  fo r  the 
Peshine avenue p ro p erty  other than w hat yo u r 20  

interest m ay now be in the E a st O range p roperty?
A. I  cannot answ er that definitely. I  did receive 
something because afterw ard s, when the V a ils -
burg property was taken by M rs. M cCracken there 
was a m ortgage taken upon it, and she let me have 
a portion o f that money.

Q. D on’t you remember what you got? A . No, 
sir, but I  had some obligations to take up.

Q, W as there any agreem ent m ade as to the 
purpose fo r  which that money was given to you? gQ 
A. No, sir.

Q. Did you put in yo u r petition in bankruptcy 
your interest in this V ailsb u rg  p roperty  o f the 
East Orange property? A . I  had no interest in 
it.

Q. Then you think you had no interest in  it  at 
all? A. No, sir.

Q. Did you ever convey you r interest to any-
body? A . In which property.

Q. In the V ailsb u rg  or E a st  O range p roperty?
A. No— well, yes, I  conveyed m y interest when 
the conveyance w as m ade o f course— I  conveyed 
any interest I  had, because I  signed the deed.

Q. B ut in signing that deed you did not intend 
to make your w ife  a present o f yo u r interest in 
the V ailsburg property, did you? A . I  had no 
interest there.

Q. W ell, you had given the Peshine avenue



10 p ro p erty  fo r  the V ailsb u rg  p roperty? A. Yes, 
but it  w as m erely she paid me a  certain amount, 
I  have no record o f how much of the proceeds that 
cam e from  the V ailsb u rg  property, immediately 
on gettin g it she m ortgaged it  fo r  $3,000 and gave 
me— well, I  cannot say how much.

Q. Y o u  said a moment ago that it  w asn ’t given 
you fo r  any definite purpose that you had no 
agreem ent w ith her about it? A . No special 
agreem ent about it, but she gave  it ju st the same. 

20  Q- T hat is all.

R E -D IR E C T -E X A M IN A T I O N :
Q. Y o u  spoke about a m ortgage which you had 

to make good, or w ere some obligations about on 
the Peshine avenue p ro p erty; w hat about that? 
A . T h at was the Dowden estate m ortgage.

The C o u rt: A s  I  understand it  the Dow-
den estate m ortgage w as foreclosed, and 
Mr. M cCracken bought in the property for 

30  $2,000. N ow that $2,000 o f Mr. McCrack-
e n ’s m oney w as o f course applied to the 
Dowden estate, and that le ft Mr. McCrack-
en w ith w hatever equity there was in the 
Peshine avenue property. Now is there 
any tru st there?

Mr. B rad n er: Mr. Reeves and his wife 
and h is son testim ony all w as that that fore-
closure w as fo r  the purpose o f clearing up 
the title to this property.

Q. N ow the B uild ing Loan Association was not 
made a  p a rty  to the foreclosure proceedings of 
the Peshine avenue property. I  don’t  care to go 
into it  again, except to say— did you yourself, 
p rio r to the Hockheim er tra n sfer  in any w ay take 
care o f the building and loan interest upon the 
p roperty? A . I  paid it  off.

Q. Y es, th at is it  exactly. H ow  much did you 
p ay? A . H ow much did I  pay?
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Q. To settle that claim ? A . $3,000 plus the in-
terest.

Q. That is over and above the $2,000 which the 
Dowden m ortgage produced a t the sale? A . 
Yes, sir.

Q. So that you personally paid the purchase 
money under the Dowden m ortgage and over 
$3,000 besides to satisfy  the building loan m ort-
gage that was a lien upon this p roperty? A . Y es, 
sir.

Q. B efore the H ockheim er transfer? A . Y es, 
sir, and at the time the Dowden foreclosure o f 
mortgage took place there w as a suit pending to 
make Mr. Beeves connect with the sewer which 
would cost $300 to connect the sewer, and he was 
fighting it through Mr. Bradner, and I  had to do 
that.

Q. You had to do it? A . Y es, sir, to connect it 
just as soon as I  got m y title, and they only 
stayed those proceedings until I  could get title.

Q. So that your total expenditure a fte r  the ac-
quisition of the title  upon the Peshine avenue 
tract would aggregate how much? A . W h y $2 ,- 
000— $3,200 straight m ortgages at first, and $3,- 
000 by the B uild ing and Loan, and I, upon m y 
honor, had paid the Dowden estate all they lost 
by Mr. Beeves.

Q- I  am asking you about the charge upon the 
property? A . W ell, I  had to p ay  them all up.

Q. W hat did you p ay? A . I  paid the Dowden 
estate about $600 or $700.

Q. Do you mean in addition to the $2,000? A. 
Yes, sir.

Q. W hy did you p ay  in addition to the $2,000 
that you bid, $600 more? A . Because I  had re-
presented the estate, and I  w as honor bound to do 
it

Q. W hat did that represent? A . B alance out-
side of the m ortgage.
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1 0  Q- Interest? A . Interest— a great deal was in-
terest and taxes back on the property, and an 
assessment.

Q. Assessm ent, taxes and interest on the mort-
gage o f Dowden ? A . I  think the whole thing ag-
gregated  som ething like ten hundred dollars or 
tw elve hundred dollars which had to be paid, be-
sides the $2,000 I  paid  a t sh e riff ’s sale.

Q. N ow  besides that you had to take care of 
the building and loan m ortgage ? A . Y es, sir.

20  Q- A g g re g a tin g  $3200 more? A . Y es, sir.
Q. T h at you  paid all up? A . Y es, sir.

F U R T H E R  C R O S S  :
Q. D id you raise that money on the Vailsburg 

p roperty? A . No. W h at money?
Q. To p a y  off the building loan? A . No, sir.
Q. D id n ’t you get a  loan on the V ailsbu rg  prop-

erty  ? A . I t  w as all done before that was thought 
of.

3 0  Q* D id n ’t you say  a  few  minutes ago you got 
a loan o f $3,000 on the V ailsb u rg  property? A  
No, I  never did.

Q. D id n ’t you say  that m oney w as got to pay 
o ff the building and loan? A . No, sir. I t  was 
a  y e a r  or so afterw ards.

Q. W h at w as a  y ea r or so afterw ards? A. 
The V ailsb u rg  tra n sfer w as made a  year or so 
a fte r  all these other things w ere done.

Q. D id you get a  new loan on the Peshine prop- 
erty?  A . I  did, to p ay  the building and loan off.

Q. H ow  much ? A . $36001  think it  was.
Q. On all the houses? A . Y es, sir.
Q. On the new house? A . Y es, sir.
Q. Did you get a new loan on the two 

small houses? A . I  am not sure whether I  did 
or did not, I  think I  got a loan on one o f those 
houses and paid o ff the m ortgage on it.

II
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Q. There w ere two sm all houses too? A . Y es, 10 
sir.

Q. You made a  m istake ju st now when you said 
there was only one? A . No, sir, I  said there w as 
one old house on each lot, besides the new house 
that w asn’t finished.

Q. Do you know w hat the two small houses rent 
for? A. I  think $15 a  month.

Q. W hat did the new house rent for?  A . I  
think it was $7.00 or $8.00 a fam ily. I  fo rget 
exactly. ' 20

Q. How m any fam ilies in it?  A . Six.
Q. How much did the m ortgage encumbrance 

amount to on Peshine avenue p ro p erty  when it  
was sold to M rs. H ockheim er? A . A bou t $6 ,000.

T hat is all.
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