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"Municipel corporations owe their crigin to, and de-

ive their powers and rights wholly from, the legislature.
Tt bresthes into them the breath of lifa, without which
they cannot exist. As it creates, so it may destroy. If

it may destroy, it may abridge and control. Unless there

is some constitutional limitation s » o the legislature
might, by a single act, if we can suppose it capable of so
great a folly and so great a wrong, sweep from existence
all the municipal corporations if the state, and the cor-

porations could not prevent it."

This statement from a T75-year-old court decision describss the
status of local govermment in MNew Jersey todays Although this doctrine has
been contested, the United States Supreme Court has made it clear in a New
Jersey case that there is no inherent right of local self-government in the
United Statese

- MJunicipal Corporations have, in the absence of Con-
stitutional provisions safeguarding it to them, no inherent
Right of Self Govermment which is beyond the legislative
control of the State."

"The State, at its pleasure, may modify or withdraw
all such powers, may take without compensation such property,
hold it itself, or vest it in other agencies, expand or con-
tract the territorisl area, unite the whole or part of it
with another municipality, repeal the charter, and destroy
the corporation. All this may be done, conditionelly or
unconditionally, with or without the consent of the citizens,
or even ageinst their protests In all these respects the
State is supreme; and its legislative body, conforming its
action to the State Constitution, may do as it will, unre-
strained by any provisicns of the Constitution of the United

States."
In many states the people have not been satisfied to leave local

government in this inferior categorye They have included in their constitu-

. 1 A . . . .
tions home rule sections which granted varying degrees of power to localities

le City of Clinton ve Ceder Rapids and Missouri Railroad Co., 24 Iowa 455
(1c68) )

2+ Trenton ve New Jersey, 262 UeSe 182 (1923)




and made them free from legislative interference to a more or less limited
degreo.

The home rule movement has spread slowly from the first constitu-
tional provision in Missouri in 1876 until today 203 states possess consti-
tutional provisions authorizing home rule. It is not, therefore, an untried
theorys It has worked with more or less success for many years and so far
there has been no move to abandon it where it exists.

The home rule movement in New Jersey resulted in an amendment to
the Constitution in 1875 prohibiting special legislation concerning munici-
palities, the optional forms of local govermment, and the Home Rule Act of

1917.

What is Eome Rule?

What is "Home Rule"? It does not and never has meant complete local
self-govermment. It is always limited self=-government. It means freedom from
dependence upon the state and freedom from state interference in limited fields
onlye

Broadly speaking, "Home Rule" refers to any power of govermment
which may be conferred upon a city whether by statute or constitutione. The
more usual definition is limited to the powers that are conferred upon munici-
palities by constitutional provisions--especially the power of municipalities

to frame and adopt their own charterse

3« Eighteen state constitutions grant localities the right of adopting charters
of their own choosing. They are: Arizona, California, Colorado, karyland,
Michigan, Minnesota, Missouri, Nebraska, New York, Ohic, Oklahoma, Oregon,
Pennsylvania, Texas, Utah, Washington, West Virginia, and Wisconsine.

Two states--Georgia and Idaho--have much more limited provisionse



The Development of Home Rule

One hundred years ago legislation directed at a single municipality
was the rule in nearly every state. Often such legislation served a useful
purpose, for it could fit local governments to local needse

The practice, however, led %o numerous abusess Since the laws
were of little concern to most of the legislature, they were easy to pass.
Often they were passed before the citizens of the affected community kmew of
their existence. Pressure groups found the device particularly useful.

Local legislation burdens the state government with local matters
of no real concern to it. It leaves insufficient time for considering problems
of state-wide importance, and accentuates the feéling of localism in the legis-
lature. By encouraging the trading of votes, it prevents fair consideration of
both special and general legislation. The system brings uncertainty and con-
fusion to localities, injects state-wide politics into local affairs, and makes

self=government difficult.

Prohibitions Against Local Legislation

These abuses led te the adoption of constitutional prohibitions
against special legislation concerning municipalities. Such prohibitions are
found in the constitutions of 42 states today. The history of nearly every
one of these states indicates that the provisions were by no means completely
successfule It is apparent that the prohibition left a wvacuume. Whatever the
faults of special legislation, it filled a real need in constructing govern-
ments to meet the requirements of particular municipalitiese

State legislatures have shown great inventiveness in circumventing
the prohibition against local legislation. The most popular device is by

classification of municipalities. If classification is "reasonable," the



courts ordirarily sustain it. In scume states certain pensral classsification
laws place only one city in s classs ind in most states, laws which are

adopted in general form are cften intended for only one citye

Clessification Charters

Since special charters could no longer be passed by legislatures,
a few states sttempted to draft uniform charter lawse These failed because
of excessive rigidity. It soon became evicent that diverse local conditions
could not be covered in a single charter. HNo state today has a completely
uniform charter system.

The classification charter was developed as a compromise between
special charters and the uniform charter. It acknowledges that cities of
different sizes require different forms of government. At the same time, by
meking charters uniform for a class it tends to stop specisl legislatione

It }s not an entirely satisfactary solution to either problem. The
needs of the municipality are the result of geographic and industrial conditions
as well as population; and in respect to population, density is often more im-
portant than mere numberse Classification has not been able to take these

factors into accounte

Optional Charters

Opticnal forms of government which may be adopted by the voters cf any
municipality provide & somewhat better plane In some states, powers of local
goverrment are also optional.

The optional charter and power system can provide a substantial amount
of home rule without any constitutional provisions. It provides considerable

flexibility both as to form and powerse



Eome Rule Charters

The home rule method of municipal charter drafting is now provided
in the constitutions of 18 states. Within various limits, home rule cities
establish their own govermments and define the scope of their local affairs.

The home rule provisions vary considerably from state to statee
Tn 5 of the states the system operates with very little successe In Fennsyl-
venia, the constitutional provision has never been implemented by legislation.
In Uteh, no cities have made use of the home rule emendmentse In West Virginia,
only 1 city has a home rule charter. In Merylend, home rule extends only to
1 city. In Missouri, under the old comstitution, only 2 cities were granted
home rule. (The new constitution, however, extends the provision to all cities
of more than 10,000.)

In the other stetes, hdme rule operates more satisfactorilye

Whet are Iiunicipal Affairs?

In nearly every home rule state the problem of deciding what matters
were primarily local has been a troublesome one for the courts. The terms
used in the constitutiens, such as "municipal affairs," "all local and mumici-
pal affairs," "local affeirs in government," "local concerns," and "property,
affairs or government" are gerneral and vaguee They have no well-understood
technical meaning and though the home rule movement is 70 years old, no defi-
nition of what may properly be called "municipal affairs” has been evolveds

The courts generally have placed a narrow construction on "local
affairse" Even where constitutional provisions seem most inclusive, the courts
have narrowed the fisld of local affairs considerablye There is some indication
that home rule cities generally possess a greater range of powers than cities

. 4
without home rule. A study mede in 1938 indicated that, of 27 powers studied,

4. The Municipal Year Book, 1938 pp. 149-165.




cities in 10 of the 13 home rule states analyzed had at least 21 of the
powerse Cities in only 3 of the other 31 states studied possessed that meany
powerse It is interesting to note, however, that New Jersey was cne of the
3 statese

There is some evidence that the existence of home rule constitu=-
tional provisions tends to promote a liberal legislative attitude with re-
spect to general lawa; and general laws, even in home rule states, can be an
important source of municipal freedome

Also, in states such as Wisconsin, whers little us¢ has been made
of the home rule charter-meking powers, the cities very often make use of
the home rule charter amending powers, and that is perhaps the most important
feature of home rule--the advantage of flexibility in meeting the day to day

problems of mmicipalitiese

HOME RULE IN NEW JERSEY

The first important step towards home rule in New Jersey ceme in
1875 when a constitutional prohibition against local legislation was adopted.5

Governor Joel Parker, in support of the emendment, pointed to the
evils of hasty and ill-considered legislation. He also said that the amend-
ment "would dispense with at least nine-tenths of the business brought before
the legislature under the present system. The general public laws passed at
the last session are contained in about 100 pages of the printed volume, while
the special and private laws ocoupy over 1250 pages.”

The abuses prigr to the adoption of the amendment were outlined in a
decision by Chief Justice Beasley:

"The evils which had been inflicted under the guise of
laws operative only within-ecertain areas were of the most

5. Constitution, Arte IV, Sec. 7, Paregraphs §, 1l.




gserious character; e« « « they constituted one of the prin-
cipal causes that led to the « ¢ ¢ amending of the consti-
tution of the state. Experience had conclusively shown
that the system itself was vicious, that permitted a city,
or other politicel district, to be governed by laws appli=-
cable to it alone, such laws being enacted by persons
having no particular interest in such locality, and having
no constituency living within its bounds, tc whom they

were accountable for the measures to which they gave their
sanction. This, in truth, was but one remove from the
oppression cf being governed by strangerss. The result was
such as might have been anticipated: laws were to be had
for the asking by scheming persons, that were subversive

of the rights of property, which tended to the most recke
less expenditure of the public moneys, so that the debts

of some of these public bodies accumulated to such a degree
as to threaten them with insolvency. Besides these griev-
ancos there were others of a lesser magnitude," which were
also the "sources of much vexation and inconvenience. Among
these minor mischiefs was the practice of amending and sup-
plementing municipal charters with a profusion that kmew no
bounds."

As in other states, the prohibition was not an immediate successe.
As the Home Rule Commission in 1917 reported:

"Much ingenuity has been displayed in attempts to evade
the plain mandate of the constitution, that no special law
shall be passed regulating the internal affairs of mumici-
palities."

The Stokes Cormission on Municipal Government in 1908 had this to

]

say: "e o o the laws have become so intricate as to confuse even the legal

profession, « ¢« ¢ The system of law-making under which this system has grown
up is wholly wrong in principle and mischievous in practice « « "
The Commission also pointed to a remedy:

"Your Commission, however, believes that there is a
remedy for these evils, and that a long step in that di-
rection can be made by the adoption of a municipal code,
which on the one hend shall clearly limit the sphere of
state activity and obviate the need of state interference
in local affairs, and, on the other hand, shall clearly

6e Van Riper ve Parsons, 40 N.J.L:1(1878)



mark the sphere of local government and provide that within
that sphere the citizens shall be allowed to manage their
own affairs in their own way."

The Home Rule Cormission

The 1875 amendment had directed that the legislature pass general
laws concsrning local govermnment, but it was not until 1516 that a Commission
to revise and codify the statutes relating to municipalities was created-8

The appointment of this Commissioﬁvmarked an important advance in
the Yew Jersey home rule movement. The Legislature, by resolution, directed
the Commission to provide municipalities with the "largest possible measure
of home rule, consistent with constitutional limitations ¢ s o so that each
of them, may e « e deal with every matter of local concern « e »"

This resolution also pointed to the abuses which had not been cured
as yet under the constitutional prohibition-~the number of bills general in
forh, but special in application (the laws referred to the Commission included
one-third of all the statutes of the state)--the time consumed on local legis-
lﬁtion—-and the confusion and uncertainty of local lawe

The Commission became known as the Home Rule Commission and it
clearly desired‘to live up to its name. It gave serious consideration to a
clause conferring complete power of local self=-government on all municipalitiese.
It discarded this proposal because of the uncertainty, discussed abovs, in de=-
termining which matters are ofv“local concern." The Commission saw that such

a clause would leave the decision to the courtse

7. _Report of the Commission on Municipal Government to the State of New
Jersey, (1908).

8+ Report of Commission to Revise and Codify the Statutes of the State Re-
lating to Cities and Other Municipalities. The members were appointed
by the Governor under & 1916 resolutioms )




The Commission decided thet it would be preferable to state in the
act the matters which were of local concerns Then, if additional powers
were needed, they could always be added by amendments. The Commission agreed
that "the making of improvements and the rendering of service by the munici-
palities to its citizens, were particularly matters of local concern."

The powers granted municipalities in the Home Rule Actg included:
the right to own and operate utilities, the right %o acquire property, the
right to engage in all ectivities which "any statutes now permit any munici-
pality to engage in," the power to make local improvements, the power to
assess benefits in oonnection with these improvemsents, and the power to
undertake activities with other municipelities.

The police powers were considered of more than local concern and
wore left with the State legislature. The Commission pointed out that any
other course would necessitate the repeal of general laws regulating tenement
houses, factories, etce

Matters concerned with municipal finance were under study at that
time by the Pierson Commission so the Héme Rule Act did not cover financial
matterse The Pierson Acts adopted in 1917 and 1918 included a local budget
act, a local bond act, an snnual auditing act, a financial statement act, and
a Department of Municipal Accounts acte. These laws stated the limits of local

10
power in financial matters and provided for some state supervisione

9¢ Pel. 1917, Ch. 152

Now cited principally in ReSe 40:42-1 through 40:67=17.
Also ReSe 1:1-2, ReSe 2:27=255, ReSes 4413=1, ReSe 4435=1,

10« The Piersgon. Actss
PeL. 1917, Ch. 192
PeLs 1916, Ch. 252
PeLe 1918, Che 268
PeLe 1917, Che 155
PeLs 1917, Che 154
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It is interesting to note that while the Home Rule Commission did
not recormend the granting of home rule powers to counties because "public
opinion was not sufficiently formed," it did consider the matter a subject

for future study.

Optional Charters

The Home Rule Comuission was careful not to interfere with the
form of government in any municipality, for it felt that would be a violation
of home ruls.

The Legislature had already passed the Walsh Act,11 which provided
cormission goveriument for any community which adopted its The gommission
form of'government vas popular at that time and thq Commission seemed to be-
lieve that it was the answer to the needs of every type of municipalitys

Later on a council-manager form of governrent was made available
to the municipalities.12 Other forms of local government, though, drafted in
goneral terms seem to illustrate the legislative habit of passing laws in gen-
eral form to meet the needs of single m.uni.cipalities-l3

Nevertheless, the provision of optional forms of government was
enother step forward in the homs rule movemente

From time to time other lawshave been adopted, amending these basic
laws or adding new powers. The most notable of these are the cash basis act,

the new local bond and budget acts, the local government act, the local fiscal

1le ReSe 40:70=1 to 78«5
12« ReSe 40:79-1 to 85-12

13+ Several old statutes, probably adopted for one municipality, are still in
effect, making available various forms of mayor-eouncil government. Among
the more important of these are ReSe 40:103-4, R.S. 40:104~1 and ReSe 403

107-1. Other statutes of more limited applicability are also still on the
statute books.
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administration act, and the unsound municipalities acts.

The Status of Yome Rule in lNew Jersey Toda

Home rule in New Jersey stems from the constituti..... provision
prohibiting special local legislation. This prohibition left a void in local
law which hes been filled by (1) special legislation masquerading as general
law, (2) general law of universal application, (3) classification of mmici-

palities, and (4) optional forms and povwers of goverament.

Special Legislation

It is the concensus of opinion today that the need of municipalities
for power and forms of government vary in connection with nunerous factorse--
size, density of population, location, economic status, industrialization,
and political characteristics are some of theme

Special legislation may not be undesirable in itselfs Local acts
in large part fill legitimate needs. Thé& trouble is not that too many laws
are made but that too many laws are necessarye. It is against the interest of
both the Isgislature and the municipalitiés to place the complete burden of
maeking such decisions in the legislatures

It is evident that the constitutional provision against local legis-
lation has lessened this burden. General laws have been encouraged and con=-

siderable home rule in respect to city activities has been granted.

General Laws

General'laws, however, cannot provide for the special needs of

different municipalitiese The Princeton Local Govermment Survey in 1937

14 ReS« 40:1-1 to 40:1-86
ReSe 40:2-1 to 40:2-54
ReSe 52:24A-1 to 52:24A-79 (3 acts)
ReSe 40:2=22.1 ’
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pointed out that "whether & municipality is a rural hamlet or a metropolitan
center, the law gives it almost the same complete powers of local government.“l5

The report raised the question of whether communities of such widely
different characteristios as Newark with nearly 450,000 population and North
Cape May with a populetion of 5, Hamilton Township with an area of 115 square
miles and East Newark with an area of one-~tenth of one square miles, Hoboken
with a density of 46,000 per square mile and Pahaquarry with a density of 4
per square mile,all needed exactly the same powers.

New Jersey has never made the experiment of requiring uniform charters
for all municipalitiese Other states have, but nowhere successfully. Such pro=-
visions have been repealed wherever triede.

General laws work best in matters in which the needs of localities
are the samee They work worst when they treat of matters which conocern only

one or only a few municipalities.

Classification of Municipalities

The classification of muniocipalities is probably & necessary develop-
ment where a prohibition against special legislation is not accompanisd by sub-
stantial home rule powers.

. Where classification has been ruled ;ut, it has had serious conse-
quences. In Ohio, the classification system wﬁs declared unoconstitutional and
the legislature was forced to adopt a general code for all citiese As a result,
“tho larger municipalities camplained that they were undermanned in offiocials
and deficient in powers--that they could not handle their big problems within
the rigid terms of the general law ¢ ¢ ¢ The smaller cities, on the other

hand, found themselves burdened with much administrative machinery which they

15¢ Readjusting Local Government and Services - Princeton Local Government
survey (1937)
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did not want end provided with many powsrs which they could not use.“ls

The Home Rule Commission of 1917 pointed out that the classifioa-
tion system was "quite arbitrary and without logical reasoning to support
ite" These classifications of boroughs, towns, townships, oities, cto.,

17
however, still exist todaye

The Commission went on to ssy that since there was so little exist-
ing difference in powers, now "identical powers may be oonferred on all muni-
cipalities of the state=--«" This was done in the Homse Rule Act so that today,
as the Princeton Survey reported, "Frequently self-govermment, service area,
and texpaying capacity are so far out of adjustment that public services can
operate only in a cramped, distorted and expensive manner."

The report advoocated the classification of cities according to
their "required service range." This would be a difficult undertaking and
would undoubtedly bring protests from mumicipalities whose powers were reduocede
The lpgislature has so far shown no intent to underteke the taske

However, unless such a classification can be developed, it is ine-
evitable that some municipalities will have more power than they need and
that others will have less, under the general law and classification systeme

Classification does permit some flexibility in meetihg the needs of
different types of municipalitiese As it has developed in New Jersey, however,
it does not provide the amount of flexibility which is generally believed to
be desirables It can only do soc by legislation, which, though classification

in form, is special in application.

16 Milliam B. Munro, The Government of American Cities. New York, 1926
Ppe 75=76.

17. Classification by population is also used in New Jersey - First Class:
over 150,000 population; Second Classs: 12,000 to 150,000 population;
Third Cless: All others, "except oities binding upon the Atlantic Ocean,
and being seaside or summer resortse” There is one New Jersey class on a
geographical basis, being "cities binding upon the Atlantic Ocean and being
seaside or summer resorts." (ReSe 40:1167=1, 2, & 3)
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Optionel Forms and Powers of Government

One method of avoiding the bad features of special legislation,
general laws, and clagsification is tc provide optional forms and powers by
general law, This method has the added featurse of providing moxe home rule.

Undexr the optional system, the legislature provides that any muni-
cipality may adopt a law by referendum or by vote of the governing body. In
New Jersey optional forms of government have been provided for boroughs, towns,
villages, and townships. 1In addition, the commission form of government aml
council-manager form may be adopted by any municipality. Alsc, some optional
powers have been provided.

It should be noted that some of the optional lews in New Jersey are
one-way streets. " The municipality may adopt them but has no way of repealing
them, This was true at one time of the Commission Government law.

The optional system is not developed in New Jersey to a very high
degree. For example, only one form of ococmmisasion government and one form of
council-manager government is available to & municipality, and there is no
standard mayor-council plan of general application.

As noted above, most powers are given to all municipelities, whether

or not the citizens or the governing body desires them.

Comments on Home Rule in New Jersey
Municipalities in New Jersey have considerable homs rule powers ex-

cept in respect to the form of govermment, However, because of the lack of
flexibility in the New Jersey system, some municipalities have more and others
less power than they need or might like to have,

Prohibition against special legislation has led to more home rule

for New Jersey municipalities but it has raised certain problems which have
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" not as yet been satisfactorily solveds These problems have to do with fitting

government to the peculiar needs of the municipalitiese

CONSTITUT IONAL HOME RULE

S8ince so many states have adopted home rule provisions ir their
constitutions, cvneideration should be given to the possible effects of such

e provision in New Jersey.

DeErees of Home Rule

As noted above, home rule is never absolute. The prinociple of
municipal inferiority is so firmly established in American law that no city
ever has oomplete self=-governmente

The Colorado constitution goes furthest in granting powers to muni-
cipalitiese It provides that the charter of & home rule city shall "be its
organic law and extend to all its local and municipal affairs" and "shall
supersede within the territorial limits~---any law of the state in confliot
therewithe" However, even in Colorado the gourts found that home rule cities
were subject to general laws having to do with general matterse In matters of
local concern, home rule ocities are frée from legislative interference. How=-
ever, as in other states, only the courts can determine what matters are of
local concerne

Even when the legislature has no constitutional mandete to set the
limits of municipal home rule, it may do soe This is generally accomplished
under constitutional clauses which provide that homs rule city activities
shall be "consistent with and subject to general laws of the stete."

Thers is no functionsno matter how localsin character which is immume

from general lawse McBain concluded that home rule is "more largely a matter
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of legislative grace than a constitutional righte"

Only two states other than Colorado have attemptea to prohibit
general legislation in local affajrs. These are California end Ohios (The
Oklehoma Courts have held, however, that in matters of municipal concern
action by a city prevails in the face of statle lew.) In other states the

legislature is expected to regulate municipal affairs by géneral lawe

Legislative Defirition of Home Rule

The Minnesota constitution authorizes the legislature to "prescribe
by law the several limits under which----" home rule "charters shall be
framede" The Texas constitution provides for the erection of home rule
charters "subject to such limitations as may be prescribed by the legislature."

In such states home rule is measured in terms of legislative enabling
statutes. In Pennsylvanie the legislature has failed to define any sphere of
municipal discretion, and in West Virginia the legislature has maintained con=-
trol over ell aspects of municipal govermmente Home rule has, therefore,
failed in those statese Home rule under similar provisions has operated well
in Texas, Michigan, and Minnesotae

The A‘c’citudes of the people, their legislatures, and their courts
usually have more effect on the operation of home rule than the constitutional
provisionse Missouri and Oregonvhﬁye similar provisions, but home rule had
only & rudimentary development in Missouri (under the old comstitution) while

Oregon has a well-ordered systeme

General Lew Provisions

In New York the supremacy of the legislature'is recognized but

speci.al legislation is prohibited by a olause which states "the legislature

18. Howard Lee MoBein, The Law and Practice df’Municipallﬁomb Rule, New York,
1916,
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shall not pass eny law relating to the property, affeirs or government of
citios, which shall be special or local either in its terms or its effecte"
Viisconsin achieves the same purpose by stating thaet home rule cherters are
"subject only to this constituticn and to such enactments of the legislaturé
of state-wide concern as shall with uniformity effect every city or evory
villege." 1In these states, though legislative supremacy is maintained, general
laws cennot be diluted by clessifications. McGoldrick has pointed out that this
is consistent with home rule:
"If the legislatures of these states ere carefully con-
fined to uniform legislation on municipal affairs--whatever
the term comes to include~-the cities can be certain that

the volume of such legislation will not be large or its
character oppressive."

The Courts and Home Rule

These constitutional definitions of "general laws" were designed to
avoid one of thg two major causes of litigation in home rule matterse The term
"seneral laws" may be interpreted in a number of ways. As the Council of
State Governments points out, "it may mean laws of general concern, as opposed
to municipal concern; or laws of general application, as opposed to special
applicatione Or it may mean laws of both general concern and generel applica=
tion. To complicate the situation further, even laws of general application
need not apply to all municipalities since a classification of cities may pro-
duce the anomaly of a generel law applicable to a single munioipality."2

It is now clear in all states that general laws of genersl concern

are binding on all municipalitiese

19« Joseph Ds McGoldrick, The Law and Practice of Municipal Home Rule, 1916~
1930, New York, 1933, pe. 164.

20e The Council of State Governments State-Local Relations, 1946, pe 169
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The courts are continually called upon to decide whether classified
laws are generel laws and in many atates whether general laws of local concern
are binding upon municipalities, and of course there is always the no-man's
lapd between affeirs of "local" and of "general™ concern.

The terms generelly used in constitutional home rule (rovisions
have actually left the final word to the judiciery. This is not sound--the
powers that a minieipality should exercise are a matter of politieal policy,
not law.

It would appear, therefore, that it is preferable to have the scope
of home rule defined either in the constitution or by the legislature(as in
the New Jersey Home Rule Act).

Constitutional definition of home rule is much more cumbersome than
legislative definition. In California and Colorado, constitutional
amendments have conferred specific powers on cities after the courts had ruled
them out. The delay in such a process is considereable. The constitutions of
Oklahoma, Michigan, Ohio, Utah, and New York also contain some listing of
powers.

The method of Minnesota and Texas might seem preferatle, In thess
statea the enabling leglislation establishes a definition of "municipal affairs.”

It may be concluded that the powers of cities must always be defimsd
in some other way than by the localities themselves.?l In many states they
are defined by the legislature, in a few staﬁes by the constitution. Where
powers are not complately defined in the above manner, the courts define

the powers by determining what are "municipal affairs.”

21. In New Jersey, "Any reasonable or fair doubt of the existence of the
asserted power" of a municipael corporatian,” »r any ambiguity in the
statute whence , . ." such power "springs, - - ~ i8 to be resolved
against the municipality, and the power is denied.” N. J. Good Humor
v. Board of Com'rs of Borough of Bradley Teach (124 N.J.L. 162, 11A2d
113, reversing 123 N.J.L. 21, 7A2d 824
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Form of Government

The difficulties disoussed above have to do with the powers rather
then the form of local government. The least controversial phase of home
rule has to do with the structure of local govermmente.

In home rule states, municipalities have the right to create their
own form of government guaranteed in the constitution. There is considerable
wiformity in the methods. Either the local governing body, or the voters by
petition, may call for an election of a charter commissione The commission
~hes the power to prepare a charter and submit it to the voters. The charter
becomes effective through the favoreble vote Af a majority of those votinge
Usually, charter amendments may be adopted in the same mannere.

Most constitutional provisions are self-executing=--the procedure is
set out in the constitution and requires no legislative action to put it into
effecf. The lxbdel Sate Bonstitution of the National Municipal League formerly

provided for a self-exeocuting charter, but no longer does soe

The AMdvantages &f Home Rule

The advantages of home rule have been summarized as follows by the

Council of State Governmentéz

"A home rule charter is best calculated to give the
people of a given ocity the form of government they consider
best suited to their own neede The basic construction of
local government is left in the hands of those directly
governed. This technique has a practical advantage: the
city's oharter may be uniquely . fitted to the city's needs.
And a locally constructed charter puts an end.to log-rolled
special charters and to charters planned for a group of
olties without fully meeting the problems of any single
oitye Home rule charters offer the greatest measure of
local self-govermment possible under the American system
of governmente

"There is often a genuine need for local lawse In
effect, home rule gives mmicipalities the power to pass
(within limits) local laws for their own use, while simul-
taneously freeing the legislature from this burden and
freeing the municipalities from legislative abuses inherent
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in the practice of local legislation.

"Most irmportent of all, home rule gives a much needed
power of initiative to municipalitiese The original con-
stitutional provision, the activity of the legislature,
and the decisious of the courts, singly or in combination,
set the limits to which this local initiative may be put.
Within these limits, however, local discretion with re-
spect to local matters has free play. Localities are
engncipated from the doctrine that each of tneir acts
must spring from a specific statute. Day~tc-day problems
may be met without waiting for permissive legislatione

"It may ve concluded that home rule is cne satis-

factory solytion to the problem of state-local legal
relationse"

COUSIDZRATIONS IN DRAFTING HOME RULE PROVISICONS

2
The adventages of a general grant of powerz'J to municipalities should

not be ignorede Lven though it leaves some uncertainty as to what are matters
of local conecern, it serves a v;ry useful purpose; for it prevents the necessity
of grenting all cities the powers needed by any one of them=-~an unsatisfactory
feature of the present Now Jersey systeme Under a general grant of power, each
municipality can, in local affairs, determine whet powers it needs.

Grants of home rule in general terms, by themselves, may lead to liti-
gation and uncertainty. It is, therefore, desirable that some specified powers
be given to localitiese

A constitutional enumeretion should be confined to those nattfrs which
~ere likely to remain within the realm of local affairse This enumeration could
include many of the powers now included in the Home Rule Act or it could be
limited to the right of localities to initiate and adopt a form of govermment

of their own choosinge In view of the satisfactory experience in New Jersey with

22+ Cfe Note 20, p. 170-171

23+ Such as the New York clause: "Evé:y city shall have the power to adopt and
amend local laws not inconsistent with the constitution and laws of the
state -~ = ="
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legislative definition of local powers, a limited constitutional enumerstion
might seem preferable.

In any event the Legislature should have the power to enact general
laws in the sphere of locsl affairs whether or not there is a general grant of
authority in the Constitutione At the same tire, some safeguard should be
erected so that legisletive classification camnnot reduce home rule to an empty
shells The Model State Constitution of the Wational Municipal League permits
statutes no metter how local in character .so long as they are "uniformly sapplie
cable to every city."

The present constitutional prohibition against special legislation
has worked only partially because it was not accompanied by a positive grant
of powers to localities. However, if a general grant of power is made, this
vacuum does not exist and general laws can be required.

Confusion may result if the grent of powers is confined to cities
which create charters under the home rule provisionse It is probably better to
grant the péwers to all municipalities.

Even if home rule powers are granted, optional forms of government
and optional powers may be provided by general lawse This combinetion of a
liberal system of general laws and local initiative may be of benefit to both
the state and the localitieses Under such a system a wide range of local freedom
mey be retained even without the adoption of a home rule cherter. This would
probably be of special value to small cammunities.

If a system of home rule as described above were adopted, the role of

the courts would be minimized.

COUNTY HOME RULE

Muniocipalities, such as cities and towns, are voluntarily fofmed.

They perform activities in their own local interest and at the sams time act as
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edministretive arms of the state.

Counties are sometimes called "guasi-municipslities," in that they
pro involuntarily formed and function only as administrative units of the
statee

In recent yeoars, however, the actual difference betwesen cities and
counties has tended to diminishe On the one hand state supervision has been
extended to cities as well as counties, and on the other hand counties have
increased the scope of the local services they performe Some observers be-
lieve that it is inevitable that counties will teke on more such servicese

The Commission to Investigate County and Municipal Taxation and Ex-
penditures in 1931 pointed out that "municipalities now provide certain ser=-
vices for which they are no longer the most efficient and satisfactory adminis-
trotive unitse These matters are no longer of purely local concern, and should
be transferred to the wider jurisdictions"

The Commission pointed to the "wasteful duplication of services -=-="
and the "diffusion of administrative responsibilities --- in the perpetuation
of numerous administrative arees that are inadequate to perform meny of the
tasks now devolving upon local governmentse" <The county, the Clmmission be-
lioeved, was better able to provide locel services than such localities.24

The relation of the county to the state is also changinge The state

.is tending to deal more directly with localities in highwey énd school financing,

for example. It is probable that in the future the county may act less as an

agent of the state and more as a municipality rendering loocal servicess

24, Commission to Investigate County & Municipal Taxetion and Expenditurese

Report #1, Section 3, pps 209, 215 - 1951 (Second Printing)



Flexible County Government

These developments may make it desirable to have the form and powers
of county govermment less rigide

At present authority for county affsirs, except for the officers pro-
vicded for in the Constitution, is in the hands of the Logislature. As in the
case of cities, the legislature could provide broad powers to all counties or

25
classes of counties. Or it could provide optional forms of county government.

County Home Rule

The Constitution could also provide for county home rule. ‘the char-
aoter of counties varies as much as that of municipalitiese It might be bene=
ficial to allow sach county to frame and adopt its ovm charter based on its own
needse

The Model State Constitution of the National Municipal League makes
county home rule available subject to legislativo definitiom.

Thirteen states now authorize county home rule or optional forms of
county governmente They are California, Georgia, Louisiana, Maryland,,Missouri,
Montena, New York, North Caroline, North Dakota, Ohio, Oregon, Texas, Lnd
Virginia. Wisconsin gives home rule to cowity boards in regard to internal ad-
ministrative matters, but not home rule. Counties have been slow to act under
these home rule provisionse In New York several county home rule laws provide
a number of options but only $ counties have yet taken actions The same is true

generally throughout the countrye By March, 1946, only 9 counties had adopted

25« In New Jersey, four classes of counties are based upon population groupings}
less than 50,000; from 50,000 to 200,000; from 200,000 to 500,000. The

two other classes are those bordering on the Atlantic Ocean, having more
than, or less than 50,000 populatione The sole structural variation between
counties lies in the size and method of electicn of the Board of Freecholderse.
Depending upon past referenda, a county may elect Board members at large,'or
have them representative of the various municipaities; mey have a large or
small Board; and may follow one of serveral formulae for representation
established by the Ilegislaturee
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the manager form of governmment. lovwever, other forms have been utilized to
replace the traditional ccunty struocture.

The Council of State Covernments says that "Generally speaking,
the reconstruction of county govermment to. give it greater centralized leader=-
ship has achievod significant successes in those places in which it’ has been

~

trieds

Lirited Home Rule for Counties

The status of counties is undergoing changee There may be real need
for flexibility in form end powers of courties in the futuree This flexibility
can be provided under the existing Constitution by the passage of optional forms
of county government or Dy permitting the voters of counties to freme their ovm
charterse

There must necesserily be more control by the Lipgislature than in the
case of cities for counties are more closely related to the Btate. lNoreover,
if localities ars givern s genersl grent of power confusion would result from
granting courties general nowers in the same territorye

The torm "home rule" in connection with counties has a more limited
meaning than when used in connection with citiese It includes optional charters

adopted by the legislature as well as the right of drafting and adopting a charter

in the county itself.

A constitutional provision in Hew Jersey would probably grant counties
only the additional authority of framing and adopting a charter for their own
governmente It might, however, also grant the [Lsgislature authority to adopt
optional charters for countiese ither one or boti of these provisions would
undoubtedly increase the flexibility of county goverument and make it more

adaptable to changee.

260 Cf. lote 20, pe 178.
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THE NEED FOR CONSTITUTIONAL PROVISIONS
FOR HOME RULE IN NEW JERSEY

Under the present fonstitution a reasonably satisfactory legal re-
lationship between the State and the mmioipalities and between the State and
the counties could be developed by the use of rational oclassification and by
optional charterse

However, the looalities and counties probably will not be completely
satisfied until they have the right to frame their own charters to meet their
own needse

The faot that New Jersey, as well as many other states, has had
reasonably satisfactory state-local relations without home rule must be balanced
against the fact that more and more states are providing constitutional home

rule and no state,which has experimented with home rule, hals abandoned it.
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Ae LOCAL GOVERNMmnT PROVISIOUS OF THE MODEL STATE CONSUITUTICH
OF THE NALIONAL MUNICIPAL LEAGUE (1946 Revision)

ARTICLE VIII

LOCAL GOVERNMENT

Section 800 Organization of Local Governmente Provision shall be made
by general law for the incorporation of counties, cities, and other civil
divisions; and for the alteration of boundaries, the consolidation of
neighboring civil divisions, and the dissolution of any such civil divi-
sionse

‘Provision shall also be made by general law (which may provide optional
plans of orgenization and government)-for the orgeanization end government
of counties, cities, and other civil divisions which do not adopt locally
framed and adopted charters in accordance with the provisions of section
801, but no sush law hereafter enacted shall become operative in any
county, city, or other civil division until submitted to the qualified
voters thereof and epproved by a majority of those voting thereon.

Section 801e. Homs Rule for Locel Unitse Any county or city may adopt or
amend a charter for its own govermment in accordance with such conditions
as the legislature shall by law prescribe. Any charter framed as herein
provided, or any amendments to a charter so framed, shall be submitted to
the qualified voters of the county or city at an election to be held at a
time to be determined by law, but not less than thirty days nor more than
six months subsequent to the publication of the charter and its distribu-
tion among the qualified voterse

Section 802 Powers of Local Units. Counties shall have such powers as
shall be provided by general or optional lawe Any ocity or other civil di-
vision may, by agreement, subject to a local referendum and the approval

of a majority of the qualified voters voting on any such question, transfer
to the county in which it is located eny of its functions or powers and may
revoke the transfer of any such function or power, under regulations pro-
vided by general law; and eny county may, in like mammer, transfer to
another county or to & city within its boundaries or adjacent thereto any

of its functions or powers, and may revoke the transfer of any such function
or powers

Section 803« County Governmente Any county charter shall provide the form
of government of the county and shall determine which of its officers shall
be elected and the manner of their electione It shall provide for the exer-
cise of all powers vested in, and the performance of all duties imposed

‘upon, -counties and county officers by lawe Such charter may provide for the
concurrent or exclusive exercise by the county, in all or in part of its
area, of all or of eny designated powers vested by the constitution or laws
of this state in cities and other civil divisions; it may provide for the
succession by the county to the rights, properties, and obligations of cities
and other civil divisions therein incident to the powers so vested in the
county, and for the division of the county into districts for purposes of
administration or texation or of bothe No provision of any charter or smend-
ment vesting in the county any powers of a city or other civil division shall
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become effective unless it shall have been approved by a majority of those
voting thereon (1) in the county, (2) in any city containing more then 25

per cent of the total population of the county, and (3) in the county out=-
side of such city or citiese

Section 804e City Governmente Except as provided in sections 802 and 803,
each city is hereby granted full power and authority to pass laws and ordi-
nances relating to its local affairs, property and govermment; and no
enumeration of powers in this constitution shall be deemed to limit or re-
strict the general grant of authority hereby conferred; but this grant of
authority shall not be deemed to limit or restrict the power of the legis-
lature to enact laws of statewide concern uniformly applicable to every

citypl/

The following shall be deemed to be a part of the powers conferred upon
cities by this section:

(a) To adopt and enforce within their limits local police, sesnitary
and other similar regulations, not in conflict with general laws
uniformly applicable to all citiese

(b) To levy, assess and collect taxes, and to borrow money and issue
bonds, within the limits prescribed by general laws uniformly
applicable to all cities; and to levy and collect special assess=-
ments for benefits conferred.

(¢) To furnish all local public services; and to acquire and maintain,
either within or without its corporate limits, cemeteries, hos-
pitals, infirmaries, parks and boulevards, water supplies, and
a2ll works which involve the public health and safetye.

(d) To maintain art institutes, museums, theatres, operas, or orches-
tras, and to make eny other provision for the cultural needs of
the residentse.

() To establish and alter the location of streets, to make local
public improvements, and to acquire by condemmation or otherwise
property, within its corporate limits, necessary for such im-
provements, and also to acquire additional property in order to
preserve and protect such improvements, and to lease or sell such
additional property, with restrictions to preserve and protect
the improvementse

(f) To acquire, construct, hire, maintain and operate or lease local
public utilities; to acquire, by condemmation or othe rwise, within
or without the corporate limits, property necessary for &my such.pur=
poses, subject to restrictions imposed by general law for the
protection of other communities; and to grant local public utility
franchises and regulate the -exercise thereofs

1 / General grant follows New York constitution. Last clause follows Wisconsin
constitutione

2_/ Michigan constitution, article VIII, section 22.
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(g) To issus and sell bonds, outside of any general debt limit imposed
by law, on the security in whole or in part of any public utility
or property owned by the city, or of the revenues thereof, or of
both, including in the case of a public utility, if deemed de~
sirable by the city, a franchise stating the terms upon which,
in cese of foreclosure, the purchaser may operate such utilitye

(h) To orgenize end administer public schools and libraries, subject
to the general laws establishing a standard of educetion for the
states

(1) To provide for slum clearance, the rehabilitation of blighted
areas, and safe and sanitary housing for families of low income,
and for recreational and other facilities incidental or appur-
tenant thereto; and gifts of money or property, or loans of
money or credit for such purposes, shall be deemed to be for a
city purpose.l/

Section 805« Public Reporting. Counties, cities and other civil divisions
shall adopt an annual budget in such form as the legislature shall prescribe,
and the legislature shall by general law provide for the examination by quali-
fied auditors of the accounts of all such civil divisions and of public utili-
ties owned or operated by such civil divisions, and providing for reports from
such civil divisions as to their trausactions and financial conditionse.

Section 806. Conduct of Elections. All elections and submissions of questions
provided for in this article or in any charter or law adopted in accordence
herewith shall be conducted by the election authorities provided by general
lawe

Ef SELF-EXECUTING PROVISION OF 1941 MODEL STATE CONSTITUTION
OF THE NATIONAL MUNICIPAL LEAGUE
(Relevant to the Model City Charter)

City Charters

Any. city may frame and adopt a chartsr for its own govermment in the
following manner:

The legislative authority of the city may by a majority vote of its
members, and upon petition of ten per centum of the qualified electors shall,
forthwith provide by ordinance for submission to the electors of the question,
"Shall a commission be chosen to frame a city charter?" The ordinance shall
require that the question be submitted to the electors at the next regular
municipal election, if one shall occur not less than sixty nor more than one
hundred and twenty days after its passage; otherwise, at a spscial election
to be called and held within the time aforesaids The ballot containing such
question shall also contain ths names of candidates for the proposed commission,

1/Paragraph (b) gives general bonding power, subject to general limitation by
general law and paragraph (g) gives additional dbonding power for public utili-

ties, etce Paragraph (i) is an addition agreed to by the Committne on Revision
of the Model City Chartor. ° y g wvisio
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but without party dosignations Such candidates shall be nominated by peti-
tion signed by not less than one per-centum of the qualified electors and
filed with the election authorities at least thirty days before such election,
except that the signatures of more than one thousand qualified electors shall
not be required for the nomination of any candidate. If a majority of the
electors voting on the question of choosing a commission shall vote in the
affirmetive, then the nine candiates receiving the highest numbers of votes
(or if the legislature provides by general law for the election of such com-
missioners by means of proportional representation, then the nine chosen in
the menner required by such general law) shall constitute the charter com=-
mission and shall proceed to frame a chartere The legislative authority of
the city shall, if so requested by the charter commission, appropriate money
to provide for the reasonable expenses of the commission and for the printing
of any completed charter and any separate and alternative provisions thereof
and for their distribution to the electors as required by section 4 of this
article.

Submission of City Charter to Electors

_Any charter framed as provided in section 3 of this article shall
be submitted to the quglified electors of the city at an election to be held
et a time to be determined by the charter commission, but at least thirty
days subsequent to the completion of the charter and not more than one ysar
aftter the election of the charter commissione Any part of such a charter,
or any provision alternative to a part.thereof, may be submitted to be votsd
upon separately. Any charter so proposed which is approved by a majority
of the electors voting thereon, with the addition of such parts and as nodi-
fied by such alternstive provisions as may have been separately submitted
and approved by a majority of those voting on any such parts or provisions,
shall become the organic law of the city at the time fixed in such charter,
and shall supersede any existing charter and all laws affecting the organi-
zation and govermment of the city which are in conflict therewiths. The
commission shall make provision for the distribution, not less than fifteen
days before any such election, of copies of the proposed charter, and of any
separate parts and alternative provisions thereof, to the qualified electors
of the city. Within thirty days after its approval, the election authorities
shall certify a copy of the charter to the secretary of state, who shall file
it as a public record in his office and publish it as an appendix to the
session laws enacted by the legislature.

Charter Amendments

Amendments to any such charter may be framed and submitted by a
charter commission in the same mamner as is provided in sections 3 and 4
for framing and adopting a charter. Amendments may also be proposed by a
majority vote of the legislative authority of the city, or by petition of
ten per centum of the qualified electors; and any such.amendment, after due
public hearing before such legislative authority, shall be submitted to the
qualified electors of the city at a regular or special election as in the
case of the submission of the question of choosing a charter cormissione



Such proposed amendments shell be published in the menner provided by lawe
Any such amendment epproved by a majority of the electors voting thereon
shall become a part of the charter of the city at the time fixed in the
smendment and shall be certified to and filed and published by the secre-
tary of state as in the case of a charters

Ce HOME RULE PROVISIONS OF VARIOUS STATE CONSTITUTIONS

1. Seleoted Provisions

Colorado

This is the most extreme home rule provisions
It attempts to prevent even general legis-
lation concerning local affairse It is also
self-executing and lists specific powers
grantedes

Arte XX, Sece 6+ Home rule for cities and townse--The people
of each city or town of this state, having a population of two thousand
inhabitants = - = are hereby vestsd with, and they shall always have
power to make, amend, add to or replace the charter of said city or town,
which shall be its organic law and extend to all its local and municipal
matterse

Such charter and the ordinances made pursuant thereto in such
matters shall supersede within the territorial limits and other jurisdiction
of said city or town any law of the state in conflict therewith.

Proposals for charter conventions shall be submitted by the
- = = body in which the lsgislative powers of the city or town shall then
be vested, at special elsctions, or at gemeral, state or munieipal election,
upon petition filed by qualified electors, all in reasonable conformity with
section 5 of this article, and all proceedings thereon or thereafter shall
be in reasonable conformity with sections 4 and 5 of this articlee.

Prom and after the certifying to and filing with the secretary of
state of a charter frumed and aporoved in reasonable conformity with the pro-
visions of this article, such city or town, and the citizens thereof, shall
have the powers set out in sections 1, 4 and 5 of this article, and all other
-powers necessary, reguisite or proper for the govermment and administration
of its local and municipal matters, including power to legislate upon, provide,
regulate, conduct and control:

a« The creation and terms of municipal officers, agencies and
employments; the definition, regulation and alteration of the powers,
dutiss, qualificabtions and terms or tenure of all municipal officers,
agents and employ<s;

be The croation of police courts; the definition and regulation
of the jurisdiction, powers and duties thersof, and the election or
appointment of police magistrates therefor;
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ce The creation of municinal courts; the definition and regu-
lation of the jurisdiction, powers und duties thereof, and the
election or appointment of the officers thereof;

de All matters pertaining to municipal elections in such city
or town, and to electoral votes therein on measures submitted under
the charter or ordinances thereof, including the calling or notice
and the date of such election or vote, the registration of voters,
nominations, nomination and election systems, judges and clerks
of slection, the form of ballots, balloting, challenging, can-
vassing, certifying the result, securing the purity of electionms,
guarding against abuses of the elective franchise, and tending to
make such elections or electoral votes non-partisan in character;

6s The issuance, refunding and liquidation of all kinds of
municipal obligations, including bonds and other obligations of
park, water and local improvement districts;

f« The consolidation and management of park or water dis-
tricts in such cities or towns or within the jurisdiction thereof;
but no such consolidation shall ve effective until approved by the
vote of a majority, in each district to be consolidated, of the
qualified electors voting therein upon the question;

ge The assessment of property in such city or town for muni-
cipal taxation and the levy and collection of taxes thereon for
municipal purposes and special assessments for local improvements;
such assessments, levy and collection of taxes and special assess~
ments to be made by municipal officials or by the county or state
officials as may be provided by the charter;

he The imposition, enforcement and collection of fines and
penalties for the violation of any of the provisions of the charter,
or of any ordinance adopted in pursuance of the charter.

It is the intention of this article to grant and confirm to the

people of all municipalities coming within its provisions the full right of
self=-government in both local and municipal matters and the enumeration herein
of certain powers shall not be construed to deny such cities and tovms, and

to the people thersof, any rizht or power essential or proper to the full ex-
ercise of such right.

The statutes of the state of Colorado, so far as applicable, shall

continue. to apply to such cities and towns, except in so far as superseded by
the charters of such cities and towns or by ordinance passed pursuant to such
chartarse

This article shall be in all respects self-exscutinge
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New York

The New York provisior is an example of home
rule regulated by genecral lawse It alsd lists
certain powers specifically granted to locali-
tiese.

Art. XII, Power of cities to enact local laws relating to property,
affairs or government. Sece 12+ Every city shall have power to adopt and
amend local laws not inconsistent with the constitution and laws-of the state
relating to its property, affairs or govermnment. &very city shall also‘have
the power to adopt and amend local laws not inconsistent with this constitu=
tion and laws of the state, and whether or not such lccal laws relate to/its
property, affairs or government, in respect to the following subjects: the
powers, duties, -qualifications, number, mode of selection and removal, terms
of office and compensation of all its officers angd emplovees except of mem=
bers of the governing elective body of the county in which such city is
wholly contained, the membership and constitution of its. local legislative
body, the transaction of its business, the incurring of its c¢uliigations, the
presentation, ascertainment and discharge of claims against it, the acquisi-
tion, care, management and use of its streets and property, the ownsership and
operation of its transit facilities, the collection and administration of
local taxes authorized by the legislature, the wages or salaries, the hour
of work or labor, and the protection, welfare and safety of persons employcd
by any contractor or subcontractor performing work, labor or services for it,
the govermment and regulation of the conduct of its inhabitants and the pro=-
teotion of their property, safety and health.

Every city may repeal, supersede or modify any law which was en-
acted upon and -which required,pursuant to the constitution, & message from
the governor declaring that an emergency existed and the concurrent action
of two-thirds of the members of each house of the legislature, insofar as
such law relates to the property, affairs or government of suoch city, except
that no city may, unless hereafter authorized by the legislature, (a) reduoe
any salary or compensation or change any working conditions pr hours of em-
ployment if such salary, compensation, working conditions or hours of em-
ployment shell have been heretofore approved upon referendum pursuant to law,
except upon approval of such city voting thereon, or (b) repeal or supgrsede
any law enacted by the legislature relating to any pension or retirement
system or to the making and review of assessments or to the judicial review
of dismissals from the civil servicee.

The provisions of this article shall not be deemed to restrict or
diminish the existing powers of any citye
Texas

The Texas provision is an example of home rule
under legislative regulatione

Arte. XI, Sece 5. Cities having more than five thousand (5,000) in=
habitants may by a majority vote of the qualified voters of said city, at an
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elestion held for that purpose, adopt or amend their charters, subject to
such limitations as may be preascoribed by the legislature, and providing that
no charter or =ay ordinance passed under said charter shall contain any pro-
vision incons.stent with the constitution of the state, or of the general
laws enacted by the legislature of this state; - - - and provided further
that no city charter shall be altered, amended or repealed oftener tham
every two years.

The parts not quoted provide for tax limi-
tation and regulation of debt.

Oregon

The Oregon provision is an example of home
rule under legislative regulation, where
the legislature asts under a "general law"
provision.

Art. XI, Sec. 9. OCorporations Formed Under General law, Not
Spscial.-~ Municipal Charters Enacted Only by People. Corporations may
be formed under general laws, but shall not be created by the legislative
assembly by special laws. The legislative assemdbly shall not enact,
emend or repeal any charter or act of ineorporation for any mnieipality,
city or town. The legal voters of every eity and town are hereby granted power
to enact and amend their municipal charter, subject to the constitution
and criminal laws of the state of Oregon, and the exclusive power to license,
regulate, eontrol, or to suppress or prohibit, the sale of intoxicating
liguors therein is vested in such municipality; but such manicipality shall
within its limits be subject to the provisions of the loeal option law
of the state of Oregon.
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2« List of Constitutional ﬁggyisions

Municipal Home Rule Provisions In
State Constitutions

Arizong: Arte XIII, Sece 2,3,4,5,6.
California: Art. XI, Sece 8

Coloraedo: Arte XX, Sece 6

Georgia: Art. XV, Sece 1, Paragraph I.
Mgrylend: Art. XI-A, Sece 1,2,3,4,5,6.
Michigen: Arte VIII, Sece 20, 21,22,23,24,25.
Minnesota: Arte. IV, Sece 36

Missouri® Arte. VI, Sece. 19,20.

Nebraska: Arte XI, Secs 2,3,4,5.

New York: Arte XII, Sec. 12

Ohio: Arte. XvVIII, Sec. 1,2,3,4,5,6,7,8,9,10,11,12,13,14.
Oklahomas: Arte XVIII, Sece 3,4,6,7e

Orsgon: Arte XI, Sece 2.

Pennsylvania: Art. XV, Secs 1.

Texas: Arte XI, Sec. 5.

Utah: Art. XI, Sece 5«

Washington: Arte XI, Sec. 10,11,12.

Wost Virginia: Arte VI, Sece 39.

Wisconsin: Arte XI, Sece 3e

De COUNTY HOME RULE PROVISIONS IN STATE CONSTITUTIONS

le Selected Passages

New Yogg

The New York constitution authorizes optional
forms of County Government.

Arte IX,1be The legislature shall provide by law for the organizstion and govern-
ment of countiese No law which shall be special or local in its terms or in

its effect, or which shall relate specially to one county only, shall be en-
acted by the legislature unless (a) upon the request of the board of supervisors
or other elective governing body of each county to be affected, or, in any
county having an alternative form of govermment providing for an elective county
executive officer, upon the request of the board of supervisors or other elective
governing body with the concurrence of such executive officer of each county to
be affected; or (b) upon a certificate of necessity by the governor to the legis-
lature reciting the facts of such necessity existing in the county to be affected
and the concurrence of two=-thirds of the members elected to each house of the
legislature. (As amended, 1938.)

Arte IX,28¢ The legislature shall provide by law alternative formws of government
for counties except counties wholly included in a city and for the submission of
one or more such forms of govermment to the electors residing in such counties.
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No such form of government shall become operative in any such coumty unless

and until adopted at a general election held in such county by receiving a
majority of the total votes cast thereon in the county, and if any such form

of government provides for the transfer of any function of local government

to or from the cities, the towns or the villages of the county, or any class
thereof, it shall not take effect with respsect to such transfer unless the
transfer or the form of government containing it, shall also receive a majority
of all the votes cast thereon in such cities, towns, villeges, or class thereof,
as the case may be. (As amended,. 1938.)

Ohio

The Ohio constitution authorizes the voters of
a county to frame their own charters

Arte X,3e Any county may frame and adopt or amend a charter as provided in this
Article. Every such charter shall provide the form of govermment of the ocounty
and shall determine which of its officers shall be elected and the manner of
their electione It shall provide for the exercise of all powers vested in, and
the performance of all duties imposed upon counties and county officers by lawe
Any such charter may provide for the concurrent or exclusive exercise by the
county, in all or in part of its area, of all or of any designated powers vested
by the Constitution or laws of Ohio in municipaelities; it may provide for the
organization of the county as a municipal corporation; and in any such case it
may provide for the succession by the county to the rights, properties, and ob=-
ligations of municipalities and townships therein incident to the municipal power
so vested in the county, and for the division of the county into districts for
purposes of administration or of taxation or of bothe No charter or amendment
vesting any municipal powers in the county shall become effective unless it shall
have been approved by a majority of those voting thereon (1) in the county, (2)
in the largest municipality, (3) in the county outside of such municipality, and
(4) in each of a majority of the combined total of municipelities and townships
in the county (not including within any township any part of its area lying within
a municipality)e « « « (As smended, 1933.)

2¢ List of Constitutional Provisions

County Home Rule Provisions In
State Constitutions

California: Arte XI, Sece 7%
Louisiana: Arte. XIV, Secs 3.

Montena: Arte. XVI, Sece 7.
New York: Arte. IX, Sece 1.
Ohio: bite X, Sece. 1,3.
Texas: Art. IX, Sece 3.

Virginia: Arte. VII, Sec. 110.



Ee PROPOSED HOME RULs »ROVISIONS
- NEV JuRSEY CONSTITUTION

1. Home Rule irovisions nresented to 1944 Legislature by Yew Jersey Committee
Tor Constitutional Revisione

Provision shall be made by general or optional law for the incorpora-
tion and powers of counties, cities, and other political subdivisions of the
state; and for the alteration of boundaries, the consolidation, the cooperation
and the dissolution and the interchange of powers of such corporations.

Provision shall also be made by general law for optional plans of
organization and govermment for counties and other local units, excepting school
districts, which do not adopt a locally framed charter, but no such law shall
become operative in any unit until approved by a majority of the qualified
voters thereof voting thereon.

Any county, city, or other political subdivision, excepting a school
district, may frame and by a majority of the qualified voters voting thereon may
adopt a charter for the organization and powers of its own government, subject
only to such specific limitations or requirements as may be imposed by this con=-
stitution or by general lawe

By 2/3 vote of the governing body or on submission of petition of 10%
of the qualified voters of any such unit, the question "Shall a commission be
chosen to frame a charter for ?" shall forthwith be placed by the local
officer respcnsible for the contents of election ballots on the ballot at the
next general election to occur not less than 60 days thereafter. One or more
procedures for the selection of a charter commission and the framing and sub-
mission of its proposals to the people may be prescribed by general act of the
legislaturee If optional procedures are provided, the particular one to be fol=
lowed shall be designated in the resolution of the governing body or the petition
calling for the preliminary referendume If the legislature fails to prescribe
any procedure, the local governing body shall determine the procedure to be fol-
lowede

Amendments to a charter may be made in any manner provided for the fram-
ing and adoption of a charter, or by any method provided by said chartsre

Special Legislation

(a) The legislature shall pass no mrivete, local or special act in any
case where a general act can be made applicable, and whether a general act can
be made applicable shall be a matter for judicial determinatione No local act
shall take effect until approved by a majority of the qualified voters voting
thereon in the district to be affected, except acts repealing local or special
acts in effect before the adoption of this constitution.

(b) In determining that an act applying to a particular class or
category is general, not special or local, the courts shall find as a matter of
fact that the criteria by which the units within the class or category are dis=-
tinguished from other units represent differences that are genuine, positive, and
substantial and have a material bearing on the applicability of the acte This
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test shall be applied strictly with a view to preventing the adoption of legis=-
lation that is special or local in intent or in fact, and the rule of construc-
tion shall be applied against rather than in favor of any classificatione

2¢ Home Rule Provisions prepared by George He Hallett, Jre, Contributing Editor,
NatIonal Municipal Review, June 4, 1947.

City Home Rule Proposal

The voters of any city by a petition and vote of the people may adopt
or amend & city charter or create a charter commission to present a new charter
or charter amendments to the people for adoption. Any such petition shall be
signed by qualified voters of the city equal in number to at least ten per
centum of the number who voted in the city for the office of governor at the
last gubernatorial election, except that the number of signers need never exceed
ten thousande Any such petition shall be filed with the city clerk at least
sixty days before the general election held in the year in which it is filede

If the petition proposes a new city charter or an amendment to the
existing city charter, such charter or amendmént shall be submitted to the
voters at the next general election after its filing and if approved shall take
effect on the first day of January thereafter unless the charter or amendment
specifies a different datee

If the petition proposes to create a charter commission to present
a new charter or charter amendments to the people for adoption, the petition
shall either name the members or specify the method of the ir election or appoint-
mente The proposal shall be submitted to the voters at the next general election.
If it is approved by the voters, the charter commission specified in the petition
shall propose a new charter or charter amendments for submission to the voters
not later than the second general election after the commission is authorized
and at least sixty days after the charter or amendments are made publice The
commi ssion may submit-a new charter in two or more parts so arranged that corres-
ponding parts of the existing charter shall remein in effect if one or more of
such parts are not adopted, and may also submit alternative charters or al-
ternative provisions to supersede designated portions of a proposed charter or
emendment if adoptede If any proposal submitted by the commission is approved
by the voters, it shall teke effect as prescribed by the commission at the time
of its submissione

If there be a conflict between the provisions of two or more charter
proposals adopted by the voters at the seme election, the proposal receiving
the largest number of affirmetive votes shall prevail to the extent of such
confliocte.

The legislature may adopt regulations for the manner in which the re-
quirements of this section shall be given effecte



