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Bill of Complaint.

(filed as of March 3, 1927).

To his Honor, EpwiN ROBERT WALKER, Chancel-
lor of the State of New Jersey :

The Complainant, the Township of Maplewood,
of the County of Essex and State of New Jersey, a
municipality duly created and existing under the
laws of said State, respectfully shows:

1. This Township has for many vears been and is
now devoted to the maintenance of a residential
population for those occupying detached private
residences and in reliance upon such plan many
such residences have been erected in the Township
§0 as to constitute large neighborhoods consisting
of such houses alone; and the said Township in
keeping with such plan and without disturbing
such residential neighborhoods has provided con-
venient locations for apartment houses, business
structures and buildings for industrial and manu-
facturing purposes. For the purpose of continuing
such plan, of keeping faith with those establishing
residences within the Township and of promoting
the general welfare, health and safety of the com-
munity, said Township pursuant to the laws of the
State of New .Jersey thereto pertaining, by an or-
dinance duly enacted March 15th, 1921, and by
ordinances amendatory thereof and supplemental
thereto, provided regulations for erection of build-
ings throughout the Township, copy of which so far
as necessary for this proceeding is attached hereto
as Schedule A and made a part hereof. Same were
in force in April 1926 and continuously ever since.

This Township covers an area of about three and
one-third square miles and has about 15,000 in-
habitants.




Bill of Complaint.

9. Under the regulations of said ordinance Bur-
net Street in said Township is restricted to private
residences, thus excluding therefrom what are
known as apartment or multi-family houses. Said
street consists of three blocks of approximately 350
feet frontage each and is fifty feet in width, includ-
ing the sidewalks, and with the exception of a por-
tion fronting the Junior School of Maplewood (the
building of which is set back far from the street
line) and the vacant lot hereinafter mentioned,
said street is built up with private residence, of de-
tached kind, and about two and one-half stories in
height, for the most part occupied by their respec-
tive owners.

3. The vacant lot aforesaid is owned by one, Max
Margolis, and is 100 feet in width and about 159
feet in depth. It is between private residences on
the same side and private residences for the whole
length of the block on the westerly side, the vacant
lot itself being on the easterly side, in the middle
of the middle block of said Burnet Street.

4. On or about April 5th, 1926, the Marlyn
Realty Company, a corporation of the State of New
Jersey, of which defendant, Max Margolis, was
President, acquired said vacant tract by deed of
[Kdward T. Johnson and Hattie L., his wife, record-
ed in the office of the Register of the County of
[Fssex April 29, 1926, in Book N 74 of Deeds, page
4, which deed contained among other things the fol-
lowing :

“Subject to existing rvestrictions if effective
and Statutory and municipal requirements re-
lating to land and buildings.”

Bill of Complaint.

?wored.to said Johnson and wife a mortgage cover-
Ing said premises, containing the same precise
words, in both instances following the description
of the property in said instruments.

5. On or about April 29, 1926, said Marlvn
Realty Company by said Max Margolis as Presi-
dent, conveyed said premises to said Max Margolis
individually, by deed recorded in the office 01; the
Register of Essex County April 29, 1926 in Book
E 57, page 420.

6. Said Max Margolis made application to the
Building Department of said Township for permit
to erect on said vacant lot an apartment house 86
feet in front, 105 feet in depth and 50 feet high, four
stories, housing 32 families, which application was
refused on the ground that said ordinance forbade
such erection on said lot. Said Margolis then ap-
plied to the Township Committee of said Township
to amend the ordinance aforesaid so as to permit
such erection, and while such application was pend-
ing said Margolis applied to the Supreme Court of
New Jersey for a writ of mandamus compelling the
said Building Department to issue such ])ermit: and
said writ of mandamus was granted by said Su-
preme Court.

7. Said Margolis has stated his intention to erect
such apartment on said vacant lot on Burnet
Street.  Your complainant therefore alleges it as a
fact that said Margolis has such intention.

8. The erection of such apartment house would
constitute a violation of the ordinance aforesaid ;
it weuld be a nuisance to the neighborhood and
community, entirely out of harmony with such

and as part consideration therefor executed and de- neighborhood and the plan of the community afore-
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Bill of Complaint.

said; it would substantially interfere with light,
air and outlook of other residents of the street and
would impair the general welfare, health and safety

of the community.

9. The Supreme Court of New Jersey in granting
such writ of mandamus exercised its discretion
only and could not and would not consider the
equitable side of the matter, and your complainant
is without adequate remedy at law.

WHEREFORE, your complainant prays that this
honorable Court issue its writ of injunction, en-
joining and restraining said Max Margolis and all
others whom it may concern, from in any way vio-
lating the terms of the ordinance of this Township
aforesaid and from erecting the so-called apart-
ment house in particular, and to that end complain-
ant prays that your Honor require the said Max
Margolis and others whom it may concern, to show
cause at a time and place to be set by yvour Honor
why such writ of injunction should not issue and
why complainant should not have such other and
further relief in the premises as the Court may
deem equitable and just.

SAMUEL D. WILLIAMS,
Solicitor of Complainant.
A. P. BACHMAN,
Of Counsel.
State of New Jersey, |
County of Essex. | oSS
Joux S. DeHart, Jr., of full age, being duly
sworn on his cath deposes and says that he is Chair-

man of the Township Committee of the Township of
Maplewood ; that he has read the foregoing Bill of

Bill of Complaint.

Complaint and knows the contents thereof; and
that same is true to the best of his knowledge, in-
formation and belief.

J. S. De HART, Jr.

Subscribed and sworn to before
me this 7th day of March, 1927,
JOHN A. MCKENNA,
Atty in Law of the
State of New .Jersey.

SCHEDULE A.

Section 1. IEstablishment of Districts. In order
to regulate and restrict the location of trades and
industries, and the location of buildings designed
for specified uses, the Township of South Orange
(Maplewood) in the County of Essex, is hereby di-
vided into six kinds of districts, to be known as fol-
lows:

Single-family residence districts.
Two-family residence districts.
General residence districts.
Business districts.

5. Commercial districts.

6. Industrial districts.

Section 2. District Boundaries. The boundaries
of the districts shall be the boundary lines shown
on the map acompanying this ordinance, as modi-
fied from time to time by the Township Committee,
and the map is hereby made a part of this ordi-
nance, with all the lines, designations, explanations
and other things shown thereon, as if all these
things were described in this ordinance. Where
the boundary lines are shown on the map within
street lines, the center lines of such streets shall be
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Bill of Complaint.

the boundaries of the districts. Where the boundary
lines are shown approximately on the location of
property, such property lines shall be the boun-
daries of the districts. Where the boundary lines
are shown approximately one hundred feet from
street lines and it appears that they are not in-
tended to follow property lines, then the boundary
lines shall be regarded as being located one hun-
dred feet distant from the street lines. In cases
not covered by these provisions, the location of
boundary lines shall be determined by the dis-
tances in feet, if given, from other lines on the map,
or by the scale of the map, if no distances in feet
are given. Where any uncertainty exists as to the
exact location of a boundary line, the location shall
be determined by the Building Inspector subject to
an appeal to the Building Committee by any owner
affected by a decision.

Section. 3. Ningle Residence Districts. In the
single residence districts, no buildings, structure or
premises shall be used, and no building or structure
o1 alteration, enlargement or extension of the same
shall be constructed, unless designed, arranged or
intended to be used exclusively for one or more of
the following purposes:

1. A residence for a single family.

2. A church.

3. A library, public school or public museum.

4. A club (excepting clubs the chief activity
of which is a service customarily carried on as
a business).

5. A place of meeting or assembly.

6. A public park or playground.

7. Such accesories as are customarily inci-
dent to the foregoing uses, and are not injur-
ious to any district as a place of residence.

7

Bill of Complaint.

Such accessories shall not include a business
or manufacturing, but may include:

a. An office of a physician or dentist, au-
thorized by law to practice a profession and
living on the premises;

b. A private garage with provision for not
more than three motor vehicles ;

¢. A private stable with provision for not
more than three horses;

d. A home industry or other accessory not
injurious to a district as a place of residence;

e. Accessories shall not be deemed to include
billboards or other advertising signs; except
that there shall be permitted (1) on a resi-
dence, signs bearing the name and designations
of any occupation lawfully carried on in such
residence by any person residing therein; any
such sign not to exceed one square foot in area;
(2) real estate signs advertising as for sale or
rent the property upon which they are dis-
played; (3) on other buildings, signs custom-
arily and necessarily incident to use to which
the buildings are lawfully put.

Secticn 12, Amendments and Repeals. This
ordinance shall not be amended or repealed except
after due public netice of a proposed amendment or
repeal and a public hearing. This ordinance shall
not be amended except by a three-fifths vote of the
entire membership of the Township Committee,
and shall not be repealed except by a four-fifths
vote of such membership.

Section 13. Permission of Township Committee.
Whenever, under the provisions of this ordinance,
the permission of the Township Committee must be
obtained for any act, such permission shall be
granted only at a public hearing of which a reason-
able public notice shall have been given. Such
permission shall be granted only upon such condi-
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Order Permitting Bill of Complaint.

tions as are necessary to safeguard the character
of the district, with relation to which the permis-
sion is sought. A failure to observe any condition
so imposed shall be deemed to be a violation of this

ordinance.

Order Permitting Bill of Complaint in
Place of Petition.

(filed March 8, 1927).

IN CHANCERY OF NEW JERSEY

Between :
TOWNSHIP OF MAPLEWOOD.
Complainant,
and

MAX MARGOLIS,
Defendant.

Above named complainant having heretofore
filed its Petition praying for injunction ete., against
defendant and the Chancellor having made his or-
der requiring the defendant to show cause before
him why such prayver should not be granted, and
the complainant having in open Court praved for
leave to amend by filing a Bill of Complaint in
place of the Petition it is thereupon on this S8th day
of March, 1927, ORDERED that complainant be and it
hereby is granted leave to amend by filing a Bill of
Complaint in place of the Petition heretofore filed
herein and that the order to show cause made
herein be captioned with the Township of Maple-
wood as Complainant instead of as Petitioner and

Order to Show Cause Order.

the same amendment be made in the body of said
order to show cause to conform.
E. R. WALKER,
()
Respectfully advised.
JOHN H. BACKES,
V.. C.

Order to Show Cause.
(filed March 3, 1927).
IN CHANCERY OF NEW JERSEY.,

Between :
TOWNSHIP OF MAPLEWOOD, On Petition
Petitioner, \ . Injunction
and Order to
MAX MARGOLIS, Show Cause.
Defendant.

The Township of Maplewood having presented to
the Court its petition praying for the Court’s writ
of injunction enjoining and restraining above
named defendant, Max Margolis and all others
whom it may concern from violating the zoning or-
dinance of said Township and in particular from
erecting on premises described in the petition a so-
called apartment house in violation of the pro-
visions of said zoning ordinance, on motion of A.
P. Bachman, of counsel with said Township it is
thereupon on this 31d day of March, 1927, ORDERED
that Max Margolis show cause before the Chancel-
lor in his Chambers in the Industrial Building, City
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Decree of Dismissal.

of Newark, N. J., on the 8th day of March, 1927, at
ten o’clock in the forenoon why said petition should
not be granted and why said petitioner should not
have such other or further relief in the premises as

may be just and proper.
Service of a copy of this order and the said pe-
tition upon Max Margolis on one day’s notice, shall

be deemed sufficient service.
E. R. WALKER,
(‘1
Respectfully Advised,
JOHN H. BACKES,
NG

By stipulation, proof of due service of petition
and show cause order is not printed. Messrs. Howe
& Davis having appeared for Max Margolis on the

return day.

Decree of Dismissal.
(filed April 6, 1927).
IN CHANCERY OF NEW JERSEY.

Between :
TOWNSHIP OF MAPLEWOOD, On Bill. ete.
C‘omplainant, Decree of
and Dismissal
MAX MARGOLIS,
Defendant.

The (Chancellor having on the third day of April
1927 made his order requiring above named defend-

11

Conclusions of Vice-Chancellor.

ant to show cause before him in Chambers of this
Court in the City of Newark, on the S8th day of
April, 1927, why the prayer of a petition by com-
plainant for an injunction against defendant, filed
with said order, should not be granted, and com-
plainant having prayed for and obtained leave to
file a bill of complaint in place of petition, the or-
der aforesaid to apply thereto, and after hearing
the solicitors of the respective parties, it is there-
upon on this 6th day of April, 1927, orRDERED that
that said order to show cause be and it is hereby
discharged and that said bill ¢f complaint be and it
is hereby dismissed.
E. R. WALKER,
C.
Respectfully Advised,
JOHN H. BACKES,
Vi

Conclusions of Vice Chancellor.

(filed March 14, 1927).

IN CHANCERY OF NEW JERSEY.

Between
TowNSHIP OF MAPLEWOOD,
Petitioner, Opinion
and
MAX MARGOLIS,

Defendant.

There is no equity in a bill to restrain the viola-
tion of a zoning ordinance which the law courts
have held to be unlawful.

10
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Conclusions of Vice-Chancellor.

On order to show cause for restraint pendente
lite and motion to dismiss the bill.

[Yor Petitioner, Samuel D. Williams.
[Yor Defendant, Howe & Davis.

BACKES, V. C.

The Township of Maplewood has a zoning ordi-
nance. The defendant is desirous of building an
apartment house on his lot within a zone in which
the erection of such structures is forbidden, and
the authorities of the township having denied him
permission he applied to the Supreme Court and it
issued its mandamus that a permit be granted, it is
assumed, on the authority of State v. Nutley, 99
N. J. L. 389, and Jersey Land Co. v. Scott, 100 N. .J.
L. 45. The bill, after stating the foregoing facts,
pleads that “The Supreme Court of New .Jersey in
egranting such writ of mandamus exercised its dis-
cretion cnly and could not and would not consider
the equitable side of the matter, and your petitioner
is without adequate remedy at law.” The prayer is
to restrain a violation of the ordinance. Just what
the equitable side of the matter is is not disclosed
by the Pill, nor was it pointed out on the argument,
and a lone search of the Chancellor’s conscience
has not revealed any ground for equitable interfer-
ence. If the ordinance were authorized by law, and
the law provided no adequate remedy and protec-
tion, equity undoubtedly would lend aid, but, as the
case stands, the township has no legal right, it has
no lawful ordinance in respect of the matter upon
which it rests its praver for relief.

Counsel said on the argument, that the bill was
intended to carry the zoning question to the Court
of Appeals on the equity side, presumably, because
favorable results have not been reached on the law

13

Notice of Appeal.

side, but just how he expects to make this appeal
for redress was not divulged, at least not to our un-
derstanding and, consequently, if his point has been
missed, he must share with us the responsibility for
the meagre account of our reason for denying relief
in this branch of our judicial system,

The order to show cause will be discharged and
the bill will be dismissed.

Notice of Appeal.
(filed April 9, 1927)

IN CHANCERY OF NEW JERSEY.

Between

TowNSHIP 0F MAPLEWOOD,

Complainant, On Bill etc.
Notice of

Appeal 20

and
MAX MARGOLIS,
Defendant.

Township of Maplewood, the complainant in the
above stated cause hereby appeals to the Court of
Errors and Appeals in the last resort in all causes,
from each and every part of the decree of dismissal
made by the Chancellor on the advice of Vice Chan-
cellor John H. Backes and filed in the within cause
on the 6th day of April, 1927.

SAMUEL D. WILLIAMS,
Solicitor of Complainant,

I conceive that there is good cause for appeal in
the above stated cause.

A. P. BACHMAN,
of Counsel with Complainant.
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Petition of Appeal.
(filed April 9, 1927).

NEW JERSEY COURT OF ERRORS AND APPEALS.

Jetween
TOWNSHIP OF MAPLEWOOD, On Appeal
(‘omplainant-Appellant, from final
and decree in
MAX MARGOLIS, Chancery
Defendant-Respondent.

To the Honorable the Court of Errors and Appeals
in the last Resort in all Causes:

The Petition of the Township of Maplewood, the
complainant herein and the appellant in the above
stated cause, respectfully shows that your petition-
er is agerieved by a final decree made in the Court
of Chancery by his Honor Edwin Robert Walker,
bearing date the 6th day of April, in the year 920
wherein complainant’s bill of complaint was dis-
missed and the order to show cause issued herein
discharged, in the following respects:

1. That it was erroneous to dismiss the said bill
of complaint, for the reason that same showed that
complainant is without adequate remedy at law in
the matters set forth therein and that complainant
was entitled to the relief prayed for.

2. That it was further erroneous because com-
plainant showed to the Court that although the Su-
preme Court had granted a mandamus in favor ot
defendant in a proceeding had in that Court, said
Supreme Court could not and would not consider
the equitable side of the matter and the Court of
(hancery should have considered the equities dis-

15

Answer to Petition of Appeal.

closed in the bill of complaint and granted the re-
lief prayed for.

WHEREFORE your petitioner prays that said final
decree be wholly reversed and for nothing holden;
and that petitioner-appellant have such other or
further relief or both as this Court may deem just
and proper, together with the costs and disbn'rse-
ments of this appeal.

Dated, April 8; 1927.

SAMUEL D. WILLIAMS,
Solicitor and of Counsel
with Petitioner-Appellant.

Answer to Petition of Appeal.
(filed April 12, 1927).

NEW JERSEY COURT OF ERRORS AND APPEALS.

Between
TOWNSHIP OF MAPLEWOOD,
Complainant-Appellant,

and

On Appeal
from Final
Decree in
MAX MARGOLIS, Chancery.
Defendant-Respondent.

The answer of Max Margolis, the above named
appellee, to the petition of appeal of the Township
of Maplewood, the above named appellant.

This appellee, not admitting the truth of all or
any of the matters in the said petition of appeal
contained for answer thereto, notwithstanding, ad-
mits that a decree was on the 6th day of April, in
the year Nineteen Hundred and Twenty-seven,
made and entered in the Court of Chancery of New
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Answer to Petition of Appeal.

Jersey in the above-entitled cause for the purposes
in said petition mentioned and as therein set forth;
but as to the substance and form of said decree, this
appellee begs leave to refer thereto when the same
shall be produced.

This appellee is advised and believes that the said
decree is agreeable to equity ; and he prays that the
same may be affirmed with costs to be taxed in
favor of this appellee.

HOWE & DAVIS,
Solicitors for and of Counsel with Appellee.

New Jersey Court

of Errors and Appeals

Between
TOWNSHIP OF MAPLEWOOD,
Appellant,
and
MAX MARGOLIS,
Respondent.

APPELLANT’S BRIEF.

This is an appeal from a final decree in Chancery
(10/20) which dismisses complainant-appellant’s
bill of complaint (p. 1) and discharges the order to
show cause (9/10) why an injunction should not
issue as prayed for.

By mistake a petition was first filed, but by order
of the Court (8/10) and consent of counsel in open
court leave was granted to file a bill of complaint
in place of the petition and to regard the showcause
order amended to conform.

Complainant-appellant is a municipality duly
created and existing under the laws of this State.

[t has for many years been and is now devoted to
the maintenance of a residential population for
those occupying detached private residences and
in reliance upon such plan many such residences
have been erected in the Township so as to consti-
tute large neighborhoods consisting of such houses
alone.
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The Township, however, has also provided con-
venient locations for business structures and build-
ings for industrial and manufacturing purposes, as
well as for apartment houses, while at the same
time holding to the general plan stated and with-
out disturbing residential neighborhoods (1/20).

The Township covers an area of about three and
one-third square miles (1/30) and has about 15,000
inhabitants.

The Township for the purpose of keeping faith
with those establishing residences within the Town-
ship and also for promoting the general welfare,
health and safety of the community, duly enacted,
in accordance with the statutes of the State, a so-
called zoning ordinance (1/30), the parts of which
so far as necessary for this proceeding appear as
Schedule A on page 5 of the appeal book.

Jurnet Street in this Township is restricted to
private residences, thus excluding therefrom so-
called apartment or multi-family houses.

I't consists of three blocks of about 350 feet front-
age each and the street itself is fifty feet in width,
including the sidewalks (2/10).

With the exception of a space occupied by the
Junior Scheol of Maplewood, which is set far back
from the street, and the vacant lot which is owned
by respondent and is the centre of this appeal,
Burnet Street is built up with private residences of
the detached kind, about 214 stories in height and
mostly occupied by their respective owners (2/10).

The vacant lot is 100 feet front by about 159 feet
deep and has private residences on each side and
the whole length of the block on the opposite side
(2/20).

It may be stated here that appellant does not
claim to be beneficiary of any private restrictions,
but it repeated in its bill (2/30) the insertion in
the deed by which this lot was acquired and in the

mortgage given back as part of the purchase money,
of a specific condition, reading :

“Subject to existing restrictions if effective
and Statutory and municipal requirements re-
lating to land and buildings.”

Respondent first applied to the Building Depart-
ment of appellant for a permit to erect the apart-
ment house on the vacant lot, same to be 86 feet
front, 105 feet deep, 50 feet high, four stories, hous-
ing 32 families' (3/20) and it was refused by rea-
son of the ordinance stated. Respondent then ap-
plied to the Township Committee to amend the or-
dinance 8o as to permit such erection, but before the
application was passed upon, respondent applied to
the Supreme Court for a mandamus.

The Supreme Court proceeding for mandamus is
admittedly an appeal to the discretion of the Court.
At any rate the mandamus was ordered after effort
was made to enlarge the proceeding (Margolis V.
Maplewood, 135 Atl. 662), and thereupon it was de-
termined to bring up the matter as one of right in
the Township for enforcement of its ordinance by
the present proceeding.

When applying for the order to show cause
counsel was told by the learned Vice Chancellor
that the application would be denied, but that if
counsel wanted a hearing he would sign the order.
Counsel then stated that he would like the hearing,
so that if necessary he might take an appeal. That
is what the learned Vice Chancellor must be refer-
ring to in his conclusions (12/30).

The application was denied (decree, 10/30, con-
clusions, 11/30) and this appeal resulted.

In order to establish a claim to equity complain-
ant showed that the Supreme Court takes no cog-
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nizance of equitable matters and could not consider
them if it would. ‘

As will appear from the ordinance itself (5/20),
there is no penalty on defendant if he starts to erect
the apartment house, and complainant showed the
Court that respondent threatens to erect the apart-
ment house (3/30), and it had no adequate remedy
at law ; and with the disclosures of the bill of com-
plaint it sought to get an injunction against the
erection of the apartment house.

It is regrettable that the learned Vice Chancellor
did not, as we believe, give full consideration to the
merits of this proceeding. As we shall later discuss,
our contention is that he was in error, but the facts
as we assemble them in the bill of complaint (and
the Supreme Court State of Case did not present
these facts fully) are:

Due enactment of zoning ordinance under
the Statutes. |

Restrictions by that ordinance of Burnet
Street to private detached residences.

Acquisition by respondent of vacant lot with
deed giving condition revealing call for mu-
nicipal requirements as to land and buildings.

(iving back purchase money mortgage with
same condition, so that foreclosure would not
destroy the condition.

Intent of respondent to erect an apartment
house on Burnet in violation of the zoning or-
dinance and such condition.

Apartment house to have width of 86 feet on
a lot of 100 feet width; 105 feet in depth; 50
feet high, four stories; entirely out of harmony
with the neighborhood. :

By allowing such erection, Township would
be breaking faith with those owning detached
private residences; the community plan would
be destroyed; light, air and outlook substan-
tially interfered with, and

As it is surrounded by private residences.
such erection would constitute a nuisance.,

Appellant présents as error (14/20) :

1. That it was erroneous to dismiss said bill of
complaint, for the reason that same showed that
complainant is without adequate remedy at law in
the matters set forth therein and that the complain-
ant was entitled to the relief prayed for.

2. That it was further erroneous because com-
plainant showed to the court that although the Su-
preme Court had granted a mandamus in favor of
defendant in a proceeding had in the Court, said
Supreme Court could not and would not consider
the equitable side of the matter and the Court of
(“hancery should have considered the equities dis-
closed in the bill of complaint and granted the re-
lief prayved for.

Both of these are discussed herein under the fol-
lowing points:

1. The Bill of Complaint shows ground for equit-
able relief.

2. There is no ground for holding that the or-
dinance in this case is illegal or invalid.

3. The erection of the apartment house threat-

ened by respondent will be a nuisance.

4. The law provides no adequate remedy herein
and appellant was entitled to the protection of the
Court of Chancery.




FIRST POINT.

The Bill of Complaint shows ground
for equitable relief.

What remedy has appellant if not in equity? It
could not interpose opposition in the Supreme
Court on any equitable basis whatever, on jurisdic-
tional grounds. Its ordinance, duly enacted under
the Legislative statutes, carries no penalty. 1
has but one Court to which it can go for relief,
where it can disclose its full story of the facts.

I't can claim estoppel of respondent by reason of
the conditions of the deed and purchase money
mortgage, as to being subject to municipal require-
ments relating to land and buildings (2/30).

Appellant stands more or less helpless and is
compelled to go to equity. And what more need it
allege to make equity recognize its claim? We have
labored under the impression that we need not do
more than show a reasonable ground for interven-
tion by the Court.

It is a fact that the learned Vice Chancellor bases
his decision (p. 12) on other grounds and we be-
lieve that he did not seriously regard the bill stand-
ing by itself as devoid of ground for equitable re-
lief; but that he thought counsel was seeking a
roundabout way to make the Court of Chancery an
appellate court of the Supreme Court. This is in
no sense the case and our disclaimer should be suf-
ficient on this point.

[t is permitted in Chancery to spread many facts

before the Court which would not be permitted in a

mandamus proceeding in the Supreme Court. The
opinion in Margolis v. Maplewood, 135 Atl. 662,
shows that counsel did indeed try to get an enlarged
case in the Supreme Court. This having been re-
fused, and appellant, having its ordinance which re-
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spondent is aiming to flout, with no penalty pro-
vided for its infraction, sought to put all the facts
before the Chancellor and get relief.

We believe it to be settled by the case of Village
of Huclid v. Ambler Realty Co., 47 Sup. Ct. Rep.
114, that a municipality has the right to apply in
equity for enforcement of its ordinances; for in that
case, although the Village of Euclid was defendant
below, it became plaintiff in the U. S. Supreme
Court by reason of its appeal and if it had had no
right to seek enforcement of the ordinance below,
its appeal would have been dismissed without the
Court going into the merits.

Our learned Chancellor in Cashin v. Alamac Ho-
tel Co. 98 N. .J. Eq. 432, discusses “Equity” thus:

“Kquity as a noun is defined to be ‘an equit-
able claim or right and such a claim or right a
party possessing it has a right to enforce and
the adversary has no right to thwart that en-
forcement by anything less than a countervail-
ing right” An ‘equity’ is not a chancellor’s
sense of moral right or any vague or indefinite
opinion as to altruism, but is a right cogniz-
able in a court of chancery, governed by estab-
lished rules and proceedings.”

Blackstone quotes Grotius as saying that:

“Iquity is the correction of that wherein the
law by reason of its universality is deficient.”
It is apparent that in the instant case there is a
large freedom of expression, bringing in facts which
it would be impossible to have the Supreme Court
consider in a mandamus proceeding.
The question therefore suggests itself: Must ap-
pellant be held as without any remedy whatever?
To hold that the Supreme Court cannot consider
these facts and the Court of Chancery will not, is to
present a case where there is a wrong without any
relief whatever. That is quite unconscionable.
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EEquitable remedy may be had, even if remedy by
law is doubtful.

Bohler v. Callaway, 45 Sup. Ct. Rep. 431.

And where the remedy at law is not as complete,
practical and efficient as that which equity can af-
ford, equity will intervene.

Windholz & Son v. Burke, 98 N. J. Eq. 471.

Terrace v. Thompson, 44 Sup. Ct. Rep. 15.
We thus feel that the learned Vice Chancellor was
in error in dismissing our bill of complaint as show-
ing no equity. Ifor it is academic that appellant is
only held to specific allegations to show that it has
a right; that another wishes to thwart that right;
and that as the law Courts cannot give relief, it
must naturally go to a Court of Equity.

As we point out elsewhere, there seems to be con-
fusion in the learned Vice Chancellor’s conclusions
(p. 12) ; for while he says that neither the bill itself
nor counsel on argument showed the equitable side
of the matter, and that his own conscience revealed
nothing on the subject, yet he adds:

“If the ordinance were authorized by law and
the law provided no adequate remedy and protec-
tion, equity undoubtedly would lend aid, ete.,” sug-
gesting that if the ordinance described in the bill
were lawful, equity would intervene. This seems
to dispose of previous mention of the lack of equity
and leave as the issue the simple one of validity of
the ordinance. As to this we argue further on.

9
SECOND POINT.

There is no ground for holding that
the ordinance in this case is illegal or
invalid.

We believe the learned Vice-Chancellor erred
here. The Supreme Court does not, as far as we can
see, Itold in zoning cases that an ordinance is illegal
or unconstitutional as such, but that as applied to
the facts of certain cases, it interfered with consti-
tutional rights, and then only as affecting that par-
ticular matter before the Court.

The question of zoning ordinances seems more or
less disturbing because of the different views ex-
pressed by the Courts of the several States and the
United States Supreme Court; but we have digested
the cases where reported in this State and we find

it to be the fact that our Supreme Court enters into
the reasonableness or unreasonableness of the re-

striction of a zoning ordinance as applied to the
particular facts of the case. Otherwise we cannot
account for the Supreme Court upholding zoning
ordinances and refusing mandamus as it sometimes
has done.

The mere fact of illegality is not established by
the issuance by the Supreme Court in this building
scheme, of a writ of mandamus. Examination of
the facts disclosed in the State of Case in the man-
damus proceeding, will show that many more facts
are given in the instant case—facts which are per-
missible in an equity court but not in a law court.
Hence, the ordering of a mandamus cannot be con-
sidered either as an adjudication that the Maple-
woeed ordinance is illegal or that the present appli-
-ation is without merit.

The learned Vice Chancellor has missed the point
of the discussion of the United States Supreme
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Court in the case of Village of Euclid v. Ambler
Realty Co., 47 Sup. Ct. Rep. 114.

In that case the parties reversed their places be-
fore the highest Court, so that if the appeal were
entertained as it undoubtedly was on the part of
the Village of Euclid, it is a holding that a munici-
pality has just as much right to go to an equity
court as an individual. Furthermore, the author-
ity of the case cited is that zoning ordinances are
not per se illegal and unconstitutional, but are
valid.

We therefore have our own Supreme Court mak-
ing its findings according to the special facts in each
case, leaving the ordinance itself unattacked as to
fundamental illegality, but the Iuclid case holds
that the ordinance is not per se illegal. The learned
Vice Chancellor was thus in error.

If we study the opinion of Mr. Justice Suther-
land in the U. S. Supreme Court case, supra, we
find precise findings that a zoning ordinance is not
invalid as such and does not invade the constitu-
tional right of the property owner; that it is a mod-
ern innovation with which Courts should find
eround to conform ; that it is no more an abuse of
police power than traffic ordinances; that an apart-
ment house might be just as much of a nuisance as
“a pig in the parlor.” Consequently it reversed the
lower courts and sustained the ordinance for zon-
ing in the Village of Euclid.

While our own Courts were at one time more se-
vere in zoning matters than they seem to be at pres-
ent, we feel that recent decisions warrant our hold-
ing that in the eves of the Supreme Court and this
Court zoning ordinances are not now regarded as

b

invalid as such.

Our Supreme Court has held that one applying
for mandamus must exhaust the remedies through
such agencies as the Legislature has set up for that
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purpose before applying for the allowance of the
discretionary writ of that Court.
FEaton v. City of Newark, 128 Atl. 377, citing
Florenzie v. Hast Orange, 88 N. J. L. 438.

Lutz v. Kaltenbach, 128 Atl. 421, citing same
case.

In the latter case the Legislative statute is dis-
cussed and is in no way held to be illegal. In fact,
in these cases and others of same kind it is assumed
by the Court that the Statute under which the zon-
ing ordinance was in each case passed, is valid.
The building being a potential nuisance, the or-
dinance as to this proposed apartment house is
valid.
Cliffside P. R. Co. v. Cliffside, 96 N. Y. Law
278.
Roman Realty Co. v. Haddonfield, 96 N. .J.
Law 117.
Schait v. Sentor, 97 N. J. Law 290.
There has been no showing that the ordinance in
the instant case is void, and there is nothing in the
recent decisions of our Supreme Court which justi-

fies a finding that ordinances as to zoning are in-
ralid generally.

It would seem therefore that the learned Vice
Chancellor was also in error in assuming that the
ordinance herein is not authorized by law (12/30).

THIRD POINT.

The erection of the apartment house
threatened by respondent will be a
nuisance.

Aside from the good faith which a municipality
is called upon to extend to its inhabitants, just as
much as it is required of an individual in like cir-
cumstances, we have here a street made up of pri-
vate residences (except the Junior School, far re-
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moved from the street line); a lot entirely sur-
rounded with such residences and with the opposite
side of the street built up wholly of such; a plan to
erect on that lot, 100 feet in width, an apartment
house capable of housing 32 families, with the build-
ing occupying 86 feet of that width, running back
105 feet and upward 50 feet, with four stories
(3/20).

Such a picture in the midst of detached private
residences would stand out like a “spite fence,” out
of all harmony with the neighborhood, bringing
into comparatively small space more families than

the rest of the street on both sides contained, tower-
ing above all other houses and so different from the

others as to be a constant annoyance to persons
with the slightest sense of community aesthetics.

The question as to exercising police power in mat-
ters of an aesthetic nature came before the U. NS.
Supreme Court in Welch v. Swasey, 214 U. S. 91,
208, which affirmed same case in 193 Mass. 364, sup-
porting such exercise.

A recent case, People of the State of New York v.
Wolf, advance publication in New York Law Jour-
nal of April 27, 1927, involved the application of
police power to the control of erection of bill boards
and the Appellate Division of Supreme Court, Sec-
ond Department, upheld an ordinance enacted for
such control.

To the same effect is the case of Thomas Cusack
Co.v. Chicago, 242 U. 8. 526, although the Supreme
Court held that it must follow the finding of the
highest court of the State of Illinois in same case,
reported 267 I11. 344. ,

The question of regulation for aesthetic purposes
is not, therefore, at all unsettled. Of course, such
regulation cannot be arbitrary and unreasonable;
but the underlying idea of the aesthetic is support-
ed by the U. S. Supreme Court. Assume that the
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Burnet Street project herein places an apartment
house 86 feet front, 105 feet deep and fifty feet
high, four stories, housing 32 families, in the midst
of detached private residences of 214 stories, for use
by a single family, does not the right rest in the
Township to regulate this under the zoning ordi-
nance here enacted, even if it were looked at only
on the aesthetic side? We can imagine nothing
more offensive than the erection of such an apart-
ment house in that environment.

Respondent cannot claim surprise over this atti-
tude of the municipality or its people, for his gran-
tor (of which he was and is President) acquired the
plot in a deed which made it subject to “statutory
and municipal requirements relating to land and
buildings” (2/30) and gave back a purchase money
mortgage containing the same condition. Nothing
could have been in the mind of the grantors and
orantee but that they expected the zoning ordinance
to apply and made sure of it by taking and giving
Pack a mortegage with it in, so that foreclosure
would not disturb the condition.

Little imagination is needed to make this situa-
tion conform to Mr. Justice Sutherland’s reference
in the Euclid case, supra, of “a pig in the parlor.”
An apartment house in this quarter would be a
nuisance in cutting off light and air, too.

FOURTH POINT.

The law has provided no adequate
remedy herein and appellant is entitled
to the protection of the Court of Chanc-
ery.

We follow here the words cf the learned Vice
(Chancellor’s conclusions (p. 12).
We must respectfully urge that the learned Vice
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Chancellor takes a position which opposes what he
says further ahead in his conclusions. For ex-
ample: he holds that appellant has shown no
oround for equitable intervention, either in the bill
or in argument, and that the Chancellor’s consci-
ence reveals no ground for it.

But he adds these words:

“If the ordinance were authorized by law
and the law provided no adequate remedy and
protection, equity would undoubtedly lend aid,
but as the case stands the township has no
legal right, it has no lawful ordinance in re-
spect of the matter upon which it rests its
prayer for relief.”

This can only mean that if the ordinance alleged in
the bill were authorized by law (and we show by
allegation that it is at least authorized) and that
ordinance were a lawful one establishing a legal
right in the appellant township (also shown by al-
legation in the bill) and there is no finding any-
where to the contrary, equity will lend aid, but it
has not done so.

Stated otherwise, either the bill shows ground
for equitable relief by its very allegations or else
there must be some finding which holds as res ad-
judicata, binding on the Court of Chancery, that the
ordinance which appellant relies on is invalid. And
there is no such finding except in the learned Vice
(Chancellor’s conclusions.

We show in our previous points that the ordi-
nance is not invalid and the cases cited by the
learned Vice Chancellor (p. 12) do not justify a
finding of invalidity. It is true that in the Nutley
case our Courts took decided stand as to constitu-
tional right of a zoning ordinance to keep a man
from putting up whatever he wanted to as long as
he did not violate the general welfare, health and
safety of the community. But since that time, both

15

the Supreme Court and this Court have shown a
disposition to soften that position. In fact, there
have been decisions recently where mandamus was
positively refused because appeal had not been
taken to the Board of Adjustment as provided by
the Legislature. This can only mean that the ordi-
nance itself is held valid. In other cases manda-
mus has been refused where the thing sought to be
erected was a nest of garages in a neighborhood of
residences. This, too, can only mean that the or-
dinance itself has been held valid.

With the premise stated by the learned Vice
Chancellor in his conclusions (p. 12) thus disposed
of, and with it being admitted that if the ordinance
were valid, equity would intervene, we are com-
pletely at a loss to understand why the prayer of
the bill was not granted by the learned Vice Chan-
cellor.

LAST POINT.

The decree appealed from should be
wholly reversed with costs and the
prayer of the bill of complaint for an in-
junction granted with costs.

Respectfully submitted,

A. P. BACHMAN,
Of Counsel with Appellant.
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Between

TownsaHIP 0F MAPLEWOOD,
Appellant,

and

Max MAarcoLIs,
Respondent.

BRIEF FOR RESPONDENT.

The bill of complaint sets up that the Town-
ship of Maplewood has been for many years de-
voted to the maintenance of residential popula-
tion. For the purpose of continuing this plan
the Township adopted a zoning ordinance which
forbade the erection of apartment houses in
certain neighborhoods; that the respondent, Max
Margolis, is the owner of land in the Township
of Maplewood; that said Margolis made applica-
tion to the Building Inspector of Maplewood for
a permit to erect an apartment house for the ac-
commodation of thirty-two families, which permit
was refused by the Building Inspector on the
ground that the zoning ordinance forbade such
an erection; that thereupon Margolis applied to
the Supreme Court for writ of mandamus com-
pelling the issuance of such permit; and that
said writ of mandamus was granted by the Su-
preme Court. The bill further charges that the
erection of such apartment house would con-
stitute a violation of the ordinance, would be a
nuisance to the neighborhood and would sub-
stantially interfere with the light, air and out-
look of other residents of the street and would
impair the general welfare, health and safety of
the community. The bill further alleged that in
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granting the writ of mandamus the Supreme
Court could not and would not consider the

equitable side of the matter. The complainant

therefore prays that an injunction may issue
restraining the respondent from in any way
violating the terms of the ordinance and from
erecting the so-called apartment house.

An order to show cause was issued and on the
return of the same and upon application of the
respondent the bill of complaint was dismissed.
In dismissing the bill of complaint, the learned
Vice-Chancellor said, ‘‘Just what the equitable
side of the matter is, is not disclosed by the bill
nor was it pointed out on the argument, and a
lone search of the Chancellor’s conscience has
not revealed any ground for equitable inter-
ference.”” From this decree the appellant ap-
peals to the Court of Errors and Appeals. The
brief of appellant states that the matter will be

discussed under four points, which we will take
up in their order.

LAW.
i

“The bill of complaint shows ground for equi-
table relief.”’

‘Counsel for appellant naively asks, ‘“What
remedy has appellant, even in Equity?’’ What
remedy indeed?

Has not counsel ever heard of the legal ex-
pression; ‘‘damnum absque injuria’’? In his dis-
discussion of this point, counsel fails to show
either damnum or injuria. It may very well be
that the appellant has no remedy at law and such
would seem to be the case for the Supreme Court
has so decided, but it by no means follows that

3

that failure gives him the right to obtain relief
in a court of Kquity.

Pomeroy in his work on Equity Jurisprudence,
Fourth Edition, Volume 1, section 62, says:

“Although the jurisdiction of chancery
was originally based in great measure upon
the omissions of the common law, the injus-
tice of many of its rules, and its inability,
from its modes of procedure, to grant the
variety of remedies adequate to the wants of
society and the demands of justice, yet since
the equitable system has become fully estab-
lished, and its principles settled, this origin
of the jurisdiction is no longer regarded as
furnishing the real criterion. The whole
question by which the extent of the equity
jurisdiction is practically determined is no
longer, whether the case is omitted by the
law, or the legal rule is unjust, or even the
legal remedy is inadequate—although the
latter inquiry is still sometimes made and
treated as though it were controlling—the
question 1is, rather, whether the circum-
stances and relations presented by the par-
ticular case are fairly embraced within any
of the settled principles and heads of juris-
diction which are generally acknowledged as
constituting the department of equity. Two
results. therefore follow: KFIRST, a court
of equity will not, unless perhaps in some
very exceptional case, assume jurisdiction
over a controversy that facts of which do not
bring it within some general principle or ac-
knowledged head of the equitable juris-
prudence.’’

We are unable to find nor has opposing coun-
sel shown us that the relief he desires comes
under any recognized head of Kquity Juris-
diction.

We respectfully submit that the bill of com-
plaint shows no grounds for equitable relief.
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II.

““There is wo ground for holding that the ordi-
namce . this case 1is illegal or invalid.”’

The answer to this proposition is that the Su-
preme Court has said that so far as respondent’s
state of facts is concerned, the ordinance s illegal
and invalid.

As to the main proposition, we need only
refer to the celebrated Nutley case.

ITI.

““The erection of the apartment house will be
a nwsance.’’

In what way? The bill of complaint alleges
as an abstract proposition that the building
will be a nuisance, but it does not state facts
that will constitute it a nuisance.

Our Court of Errors and Appeals has stated
that an apartment house is not per se a nuisance
(Jersey Land Co. v. Scott, 126 Atl. 173). Coun-
sel says that such a building would stand out
like a ‘‘spite fence,”” would be out of harmony
with the neighborhood and would be constant
annoyance to the persons with community aesthe-
tics. Unfortunately, the law at the present time
regards all alike, whether they possess com-
munity aesthetics or lack them, or even if they
have no aesthetics at all, community or other-
wise. It is not necessary to be a citizen of this
country or to own property in this country that
one must pass an examination to show that one
is possessed of aesthetic sensibilities. We have,
however, always been under the impression that
one’s ideas of aesthetics were as personal as one’s
use of a tooth brush, and we sincerely trust
that even in these days when everything is being

3}

regulated it will be a long time before the
statutes or the courts commence to regulate our
so-called aesthetics.

IV.

“The law has provided wno adequate mme.dy
heremn and appellant is entitled to the protection
of the Court of Chancery.”’

This is a perfect example of a non sequitur.
The word ‘‘remedy’’ is used as though an evil
existed. We do not by any means admit this to
be true. Every city in this great land is pos-
sessed of numerous apartment houses and the
people who live in them are average citizens.of
average education, of average earning capacity
and perform their duties as citizens in every
respect as creditably as those who live in one-
family dwellings. The time has yet to come
when we will refuse to associate with a man be-
cause he happens to reside in an apartment
house.

As before stated, appellant has shown mno
grounds for Kquity jurisdiction.

For the foregoing reasons, it is respectfully
submitted that the decree appealed from should
be affirmed with costs.

HOWE & DAVIS,
Attorneys for Respondent.

EDWARD L. DAVIS,
\ Of Counsel.
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