


INDEX 
PLEADINGS, ETC. 

Notices and Grounds of Appeal . . . . . . . . . . . . . . 1 
Transcript of Proceedings . . . . . . . . . . . . . . . . . . . 3 
Motions for non-suit . . . . . . . . . . . . . . . . 28 and 88 
Admission ................................. 92 
Judgments of non-suit ...................... 93 

TESTIMONY 

Louise Kuchler, direct . . . . . . . . . . . . . . . . . . . . . . 36 
cross .................................... 46 
re-direct . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56 

John J. Matthews, direct ............. , ...... 58 
cross ..................... • • • • • • · · · · · · · · · 59 
re-direct . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61 

Frank Kuchler, direct . . . . . . . . . . . . . . . . . . . . . . 62 
cross .................... • • • • • • • · · · · · · · · · 70 

Fred Blankenhorn, direct . . . . . . . . . . . . . . . . . . . . 72 
cross .......................... • • • • • • • • • • 73 

Chester A. King, direct ..................... 75 
cross ........................ • • • • • • • • • · · 82 
re-direct .......................... • . • • • • 84 

Harry D. Coleman, direct . . . . . . . . . . . . . . . . . . . 85 
cross .................................... 87 

EXHIBITS 

P-1-Scene of cause of suit. Introduced in evi-
dence on page 40. Printed facing on page .. 90 

P-2, P-3 and P-4-Bills from Hackensack Hos-
pital. Introduced in evidence on page 66. 
Printed on page ........................ 90 

P-5-Bill of Dr. Conrad. Introduced in evidence 
on page 67. Printed •on page ............ 91 

P-6-Bill of nurse. Introduced in evidence on 
page 67. Printed on page . . . . . . . . . . . . . . 91 

P-7-Admission of ownership of land by the 
New Jersey & New York Railroad Co. In-
troduced in evidence on page 89. Printed 
on page ............................... 92 

New Jersey State Ubrary 



(Filed April 6, 1927) 

New Jer.sey Supreme Court 
BERGEN COUNTY 

Louise Kuchler and 
Frank Kuchler, 

vs. 

Plaintiffs, 

New Jersey and New York Rail- Action At Law 
road Co., a corporation, The 
Erie Railr ,oad Co., a corpora..: 
tion, Borough of Riverside 
and Alvin Cooper, 

Defendants. 

NOTICE AND GROUNDS OF APPEAL 

10 

To Mackay & Mackay, attorneys for defendant, 20 
Borough of Riverside. 
Sirs: 

Please take notice that the plaintiffs ap-
peal to the Court of Errors and Appeals ,of New 
Jersey from the whole of the Judgment entered in 
this cause on the fallowing ground. 

Because the court granted the motion of the de-
fend ant, the Borough ,of Riverside and struck out 
ihe complaint as to the said defendant. 

Dated: March 29, 1927. 

Freeman & Freeman, 
Attorneys for Plaintiffs. 
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Notice and Grounds of Appeal 

(Filed April 5, 1927) 

NEW JERSEY SUPREME COURT 
BERGEN COUNTY 

Louise Kuchler and 
Frank Kuchler, 

Plaintiffs, 
vs. 

New Jersey and New York Rail- Action At Law 
road Co., a corporation, The ( 
Erie Railroad Co., a corpora-
tion, Borough of Riverside 
and Alvin Cooper, 

Defendants. 

NOTICE AND GROUNDS OF APPEAL 

To Hobart & Minard, attorneys for New Jersey 
and New York Railroad Company, a corporation, 
and Alvin Cooper. 
Sirs: 

Please take notice that the plaintiffs ap-
peals to the Court of Errors and Appeals of New 
Jersey, from the whole of the judgment entered in 
this cause on the following ground. 

The Trial Court nonsuited the plaintiff when 
the.".'eunto moved by the attorney for the defend ants, 
whereas the motion should have been denied and 
the issues submitted to the jury for their decision. 

Dated: March 29, 1927. 
Freeman & Freeman, 

Attorneys for Plaintiffs. 
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Transcript of Pleadings for Trial 

NEW JERSEY SUPREME COURT 

BERGEN COUNTY 

Louise Kuchler and 
Frank Kuchler, 

Plain tiffs, 
vs. 

New Jersey and New York Rail-
road Co., a corporation, The 
Erie Railr ,oad Co., a corpora-
tion, Borough of Riverside 
and Alvin Cooper, 

Defendants. 
Summons issued April 20, 1926. 

TRANSCRIPT OF PLEADINGS FOR TRIAL 

Freeman & Freeman, 
Attorneys of Plaintiffs. 

Hobart & Minard, 
Attorneys of Defendant, 
N. J. & N. Y. Railr~oad Co., 
and Erie Railroad Company 
and Alvin Cooper. 

Mackay & Mackay, 
Attorneys of Defendant, 
Borough of Riverside. 

The plaintiffs, Louise Kuchler and Frank Kuch-
ler, her husband, residing in the Borough of River-
side, County of Bergen, and State of New Jersey, 
say , that: 
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Transcript of Pleadings for Trial 

First Count 

1. On or about the 21st day of January, 1925, 
and for a long time prior thereto, the defendants, 
the New Jersey & New York Railroad Co., and the 
Erie Railroad Co., owned and operated a railroad 
depot and property surrounding the same, known 
as River Edge in the Borough of Riverside, County 
of Bergen, and State of New Jersey. 

2. In the rear of the said depot was a high bank 
with a flight of steps leading from the depot to the 
top of the bank and connected with the streets, etc. 
built and maintained for the use and convenience 
of passengers and others going to and from the said 
railroad depot. 

3. On different occasions covering a few days 
prior to the said 21st day of January 1925, there 
occurred some snow storms as a result of which 
great quantities of snow fell and lodged upon the 
steps and other property in the vicinity, where it 
remained until the aforesaid day. The travel on 
the steps caused the snow to become packed down, 
icy, and caused the steps to be in a very slippe r y 
r:nd dangerous condition. 

4. The railroad had both actual and constructive 
notice of the said dangerous condition of the said 
steps, which remained in the said dangerous condi-
tion for a long time prior to the night of January 
21, 1925. It the ·reupon became the duty of the said 
New Jersey & New York Railroad Co., and the Erie . 
Railroad Company and its agents and servants, to 
clean the steps and remove the ice and snow and 
make travel safe for persons usjng the said steps. 
The said New Jersey & New York Railroad Co. and 
the Erie Railroad Co., and its agents and servants 

.5 
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had ample opportunity to remedy the said condition 
and remove the ice and snow, and notwithstanding 
the · aforesaid facts, negligently and carelessly failed 
so to do. 

5.. On the evening of the said day, after 6 : 00 
P. M. it was dark and the steps were poorly lighted. 

6. At the said time and place, the plaintiff, 
Louise Kuchler, proceeded to the steps, at the ex-
press or implied invitation of the said New Jersey 
& New York Railroad Co. and the Erie Railr-oad Co., 
in order to get to the said depot known as River 
Edge. The said Louise Kuchler, while lawfully upon 
e1e said steps, without negligence or fault on her 
part, and while carefully proceeding, slipped upon 
the said snow and ice, which caused her to fall down 
the steps with great force and violence by re2son of 
the negligence of the said New Jersey & New York 
Railroad Co. and the Erie Railroad Co., and its ser-
va.nts and agents. 

7. By reason whereof, and as a result thereof, 
her body was severally injured, causing her to suf-
fe:~ a broken back and numerous bruises and injuries 
::--bout her body and limbs, and caused her to be in-
_iu· e:i internally; as a result of which she was con-
fined to her home and to the hospital for a long 
per iod of time, necessitating the removal of a por-
tion -of her spine and causing her to suffer great 
r,:1in and discomfort, and preventing her from at-
tendin g to her ordjnary duties. As a result of the 
said negligence of the defendants, the plaintiff, 
Louise Kuchler , is an invalid and a cripple and will 
rem ain so for the rest of her life and will always 
undergo great pain, suffering, and discomfort as 
long as she lives and will not be able to attend to 
he:· duties, etc. 

20 
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Transcript of Pleadings for Trial 

Second Count 

1. The pla~ntiff, Frank Kuchler, was on the 21st 
day of January 1925, the husband of Louise Kuchler 
and so remains. , 

2. Paragraphs one to seven both inclusive of the 
First Court are repeated. 

3. The plaintiff, Frank Kuchler, thereby lost the 
comfort, society and services of his said wife and 
was ·obliged to expend large sums of money for hos-
pital expenses, medical care, treatment and medi-
cines, in an endeavor to cure his wife and relieve her 
of her suffering and injuries and also to take care 
of her duties in the homes, etc., and will in the fu-
ture, be obliged to expend large sums of money for 
like purposes, as long as she lives as well as losing 
her comfort and society. 

Third Count 

1. The plaintiff,. Louise Kuchler, repeats para- • 
graphs one to seve·n of the First Count inclusive. 

2. The Borough of Riverside entered into a cer-
tain lease or agreement in writing with the said New 
Jersey & New York Railroad Co. and the Erie Rail-
road Co. prior to January 21, 1925 whereby the said 
Borough of Riverside leased from the New Jersey 
& New York Railroad Co. and the Erie Railroad Co., 
the steps mentioned aforesaid, and land adjoining 
the same and therein and thereby as stipulated in 
the said lease, assumed the duty of caring for the 
said steps and keeping them safe and in g,ood re-
pair and also assumed responsibility for injuries and 
damages arising from negligence or other breach of 
the aforesaid duties. 

7 
Transcript of Pleadings for Trial 

3. The said lease is not in the posses .sion of the 
plaintiff nor any copy thereof, but is within the pe-
culiar knowledge of the New Jersey & New York 
Railroad Co., and the Erie Railroad Co., and the Bor-
ough of Riverside or their officers, servants or 
agents, and the plaintiff is therefore unable to an-
nex the copy of the said lease. 

4. Although the said Borough of Riverside had 
actual and constructive knowledge of the danger- 10 
ous condition of the steps aforesaid and had ample 
opportunity to remedy the serious condition and re-
move the snow and ice, and notwithstanding the 
aforesaid duty, the said Borough of Riverside and 
its officers, servants and agents negligently and 

· carelessly allowed the said snow and ice to remain 
upon the said steps, causing the injuries to the plain-
tiff before alleged, and thereby wholly disregarding 
its duty. 

Fourth Count 

1. The plaintiff, Frank Kuchler, repeats para-
graphs one to seven of the First Count inclusive. 

2. The plaintiff, Frank Kuchler, repeats para-
graphs one to three inclusive of the Second Count. 

3. The plaintiff, Frank Kuchler, repeats para-
graphs one to four inclusive of the Third Count. 

4. The plaintiff, Frank Kuchler, says, that by 
reason of the duty assumed by the Borough afore-
said and by reason of its breach and neglect of said 
duty aforesaid and his wife's injuries resulting there-
from as aforesaid, he was obliged to expend large 
sums of money and will be obliged to expend large 
sums of money · in the future, as well as losing the 
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Transcript of Pleadings far Trial 

comfort, society and services of his wife all as men-
tioned in the Second Count aforesaid. 

Fifth Count 

1. The plaintiff, Louise Kuchler, repeats para-
graphs one to seven ·of the First Count inclusive. 

2. The plaintiff, Louise Kuchler, repeats the sec-
ond paragraph of the Third Count. 

3. Notwithstanding the aforesaid lease and 
agreement, the said Borough of Riverside ne_glected 
and refused to clean the said steps of snow and ice 
of which it had notice, both actual and c·onstructive~ 
and neglected and refused to remedy the conditions 
as aforesaid although it had ample opportunit y so 
to do before the evening of January 21, · 1925 2nd 
the said Borough of Riverside has thereby broken 
its contract. 

4. The said lease is a contract for the benefit of 
third persons to wit; the residents of the Borou~:1 
and others using the aforesaid steps, and therefore 
the plaintiff alleges that the s2.id Borough, in neg-
lectino- to carry out its agreement to keep the said 0 

steps clean and in good condition, has broken its 
contract, and the plaintiff is entitled to dmnages as 
a third person for whose benefit the said contrr .ct 
was made. 

Sixth Count 

1. The plaintiff, Frank Kuchler, repeats para-
graphs one to four both inclusive of the fifth c-ount. 

2. The plaintiff, Frank Kuchler, says that he v12s 

at the aforesaid time, the husband of Louise Kuch-
ler, and still remains so and as a result of the afore-

9 
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said injuries, arising out of the negligence and the 
breach of contract and duty of the said Borouo-h of 
Riverside, he was obliged to expend large su;s of 
money for medical attention and service for his 
wife, and lost her comfort, attention and society, as 
stated in the Second Count, and will in the future 
be obliged to expend large sums of money and lose 
her service, comfort, and society. 

3. The plaintiff, Frank Kuchler, further alleges 
that he is a resident and tax payer of the Borouo-h 

0 

of Riverside, and that since the aforesaid contract 
was a contract for the benefit of third persons, he 
has suffered damages as aforesaid and is entitled to 
compensation and damages as a third person for 
whose benefit the said contract was made. 

Seventh Count 

1. The plaintiff, Louise Kuchler, repeats para-
graphs one to seven inclusive of the First Count. 

2. The plaintiff, Louise Kuchler, further alleges 
that the defendant, Alvin Cooper, was at the time 
cf the aforesaid accident and prior thereto, employed 
by the New Jersey & New York Railroad Co. and 
the Erie Railroad Co.,, as station agent and manager 

, of the aforesaid depot, and it was his duty, under 
the said employment, to clean the aforesaid steps 
of snow and ice and keep the same in a safe condi-
tion to be traveled on. 

3. The said Alvin Cooper had both actual and 
constructive knowledge of the dangerous condition 
·of the said steps aforementioned. 

4. The said Alvin Cooper had ample time and 
opportunity before the night of January the 21st, 
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1925 to clean the said steps of snow and ice and 
make them safe for travel. 

5. Notwithstanding the aforesaid condition, 
duty, and knowledge, the said Alvin Cooper negli-
gently and carelessly neglected and ref used to clean 
the said steps and as a result of the said negligence, 
the plaintiff, without carelessness on her own part, 
fell and suffered the severe pain and injuries as 

111 aforesaid. 

20 
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Eighth Count 

1. The plaintiff, Frank Kuchler, repeats para-
graphs one to five of the Seventh Count. 

2. The plaintiff, Frank Kuchler, repeats para-
gr aph one of the Second Count. 

3. By reason whereof, the plaintiff, Frank Kuch-
ler, lost the comfort, society and services of his said 
wife and was obliged to exp .end large sums of 1noney 
for hospital expenses and medical care in the en-
deavor to cure his said wife and also to hire some-
one to care for her duty in the home, and will in 
the future be obliged to furnish large sums of money 
and will also Jose the comfort, society and services 
of his said wife. 

The plaintiff, Louise Kuchler, demands as dam-
ages the sum of $75,000.00 on the First, Third and 
Fifth and Seventh Counts. , 

The plaintiff, Frank Kuchler, demands as damages 
the sum of $25,000.00 on the Second, Fourth, Sixth 
and Eighth Counts. 

Freeman & Freeman, 
Attorneys of Plaintiffs. 

Filed: May 15, 1926. 

11 
Transcript of Plea.dings for Trial · 

The .defendant, New Jersey & New York Railroad 
Company, a corporation of the State of New Jersey, 
having its principal office at the foot of Pavonia 
Avenue, Jersey City, Hudson County, for its answer 
says that: 

First Defense to First Count 

1. It admits that on January 21, 1925, and for a 10 
long time prior thereto it operated a railroad and 
depot known as River -Edge in the Borough of River-
side, County of Bergen and State of New Jersey and 
denie s the :remaining allegations of paragraph 1. 

2. It denies paragraph 2 except that it admits 
that to the rear of the depot building there is a .flight 
cf steps leading from the railroad property to a part 
a.dj 2.cent to a public highway. 

3. It denies paragraph 3 except that it admits 
th at on different occasions covering a few days prior 
to January 21, 1925 there were snowstotms, as a re-
sult of which great quantities of snow fell upon the 
steps to the rear •of the station building and sur-
rounding property. 

4. It denies paragraph 4. 
5. It admits that it was generally dark at six 

P. M. on January 21, 1925, but it denies the remain-
ing allegations of paragraph 5. 

6. It denies paragraph 6. 
7. It denies paragraph 7. 

First Defense to Second Count 

1. It has no knowledge or information sufficient 
to form a belief as to the allegations of paragraph 1. 

2. It repeats and reiterates its answers to para-

20 
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Transcript of Pleadings for Trial 

graphs 1 to 7, both inclusive of the first count here-
of. 

3. It denies paragraph 3. 

First Defense to Third Count 

1. It repeats and reiterates its answers to para-
graph 1 to 7 both inclusive of the first count hereof. 

2., It denies paragraph 2. 
3. It denies paragraph 3. 
4. It has no knowledge or information sufficient 

to form a belief as to the allegations of paragraph 1. 

First Defense to Fourth Count 

1. It repeats and reiterates its answers to para-
graphs 1 to 7, both inclusive, of the first count here-
of. 

2. It repeats and reiterates its answers to para -
graphs 1 to 3, both inclusive, of the second count 
hereof. 

3. It repeats and reiterates its answers to para-
. graphs 1 to 4, both inclusive of the third count here-

·of. 
4. It has no knowledge or information sufficient 

to form a belief as to the allegations of paragraph 4. 

First Defense to Fifth Count 

1. It repeats and reiterates its answers to para-
graphs 1 to 7, both inclusive, of the first count here-
of. 

2., It repeats and reiterates its answer to the 
seeond paragraph of the third count hereof. 

18 
Trans ·cript of Pleadings for Trial 

3. It denies paragraph 3. 
4. It denies paragraph 4. 

First Defense to Sixth Count 

1. It repeats and reiterates its answers to para-
graphs 1 to 4, both inclusive, of the first count. 

2. It has no knowledge or information sufficient 
to form a belief as to whether or not Frank Kuchler 
is the husband of Louise Kuchler and it denies the 
remaining allegations of paragraph 2. 

3. It denies paragraph 3. , 

First Defense to Seventh Count 

1. It repeats and reiterates its answers to para-
graphs 1 to 7, both inclusive, of the first count here-
of. 

? .... It denies paragraph 2. 
3. It denies paragraph 3. 
4. It denies paragraph 4. 
r.; u . It denies paragraph 5. 

First Defense to Eighth Count 

1. It repeats and reiterates its answers to para-
graphs 1 to 5, both inclusive of the seventh count 
hereof. 

2. It repeats its answers to paragraph 1 ,of the 
first count hereof. 

3. It denies para .graph 3. 

Second Defense to All Counts 

At the time of the accident as alleged in the com-

10 
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Transcript of Plea.dings for Trial 

plaint the plaintiff, . Louise Kuchler, was guilty of 
contributory negligence and by reason of the prem-
ises the plaintiffs cannot recover therefor. 

Third Defense to All Counts 

At the time of the alleged accident as set forth in 
the complaint the plaintiff, Llouis.e Kuchler, was 

10 guilty of contributory negligence in that she did not 
exercise reasonable care for her own safety. By 
reason of the premises the plaintiffs cannot recover 
therefor. 

20 

Fourth Defense to All Counts 

At the time of the alleged accident as set forth 
in the complaint the plaintiff, Louise Kuchler, was 
guilt y ,of contributory negligence in that she did not 
make reasonable observations of the conditions ex-
isting upon the flight of steps referred to in the 
complaint. By reason of the premises the plaintiffs 
cannot recover therefor. 

Fifth Defense to All Counts 

At the time of the alleged accident as set forth 
in the c·omplaint the plaintiff, Louise Kuchler, after 
having observed the condition of the .flight of steps 
referred to in the complaint, nevertheless, .under-
took to descend the same, thereby assuming risks 
or dangers incident thereto and in so doing she did 
not exercise the degree of care the conditions she 

15 
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found existing warranted. By reason of the prem-
ises the plaintiffs cannot recover therefor .. 

Filed June 10, 1926. 

Hobart & Minard , 
Attorneys for Defendant, 
N. J. & N. Y. R. R. Co. 

The defendant, Erie Railroad Company, a corpora- 10 
tion of the State of New York, having its principal 
office in New Jersey at the Foot of Pavonia Avenue, 
Jersey City, Hudson County, for its answer says 
that: 

First Defense to First Count 

1. It denies paragraph 1. 
2. It denies paragraph 2. 
') 
t.>. It denies paragraph 3. 
4. It denies paragraph 4. 
5. It denies paragraph 5. 
6. It denies paragraph 6. 
7. It denies paragraph 7. 

First Defense to Second Count 

1. It has no knowledge or information sufficient 
to form a belief as to the allegations ,of paragraph 1. 

2. It repeats and reiterates its answe ·rs to para-
graphs 1 to 7, both inclusive, of the first count here-
of. 

3. It denies paragraph 3. 

20 
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Transcript of Pleadings for Trial 

First Defense to Third Count 

1. It repeats and reiterates its answers to para-
graphs 1 to 7, both inclusive, of the first count here-
of. 

2. It denies paragraph 2. 
3. It denies paragraph 3. 
4. It has no knowledge or information sufficient 

to form a belief as to the allegations of paragraph L 

First Defense to Fourth Count 

1. It repeats and reiterates its answers to para-
graphs 1 to 7, both inclusive of the first count here-
of. 

2. It repeats and reiterates its answers to para-
graphs 1 to 3, both inclusive, of the second eount 
hereof. 

3. It repeats and reiterates its answers to para-
graphs 1 to 4, both inclusive, of the third count here-
of. 

4. It has no knowledge or information sufficient 
to form a belief as to the allegations of paragraph 4. 

First Defense to Fifth Count 

1. It repeats and reiterate~ its answer to para-
graphs 1 to 7, both inclusive, of the first count here-
of. 

2. It repeats and reiterates its answer to the 
second paragraph of the third count hereof. 

3. It denies paragraph 3. 
4. It denies paragraph 4. 

17 
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First Defense to Sixth Count 

1. It repeats and reiterates its answers to para-
graphs . 1 to 4, both inclusive, of the first count. 

2. It has no knowledge or information sufficient 
to form a belief as to whether or not Frank Kuchler 
is the husband of Louise Kuchler and it denies the 
remaining allegations of paragraph 2. 

3. It denies paragraph 3. 

First Defense to Seventh Count 

1. It repeats and reiterates its answers to para-
graphs 1 to 7, both inclusive, of the first count here-
of. 

2. 
3. 

It denies paragraph 2. 
It denies paragraph 3. 

4. It denies paragraph 4. 
5. It denies paragraph 5. 

First Defense to Eight Count 

1. It repeats and reiterates its answers to para-
graphs 1 to 5, both inclusive, of the seventh count 
hereof. 

2. It repeats its answers to paragraph 1 of the 
first count hereof. 

3. It denies paragraph 3. 

Second Defense to All Counts 

At the time of the accident as alleged in the com-
plaint the plaintiff, Louise Kuchler, was guilty of 
contributory negligence and by reason of the prem-
ises the plaintiffs cannot recover therefor. 

20 
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Third Defense to All Counts 

At the time ,of the alleged accident as set forth 
in the complaint the plaintiff, Louise Kuchler, was 
guilty of contributory negligence in that she did not 
exercise reasonable care for her own safety. By 
reason of the premises the plaintiffs cannot recover 
therefor. 

Fourth Defense to All Counts 

At the time of the alleged accident as set forth in 
the complaint the plaintiff, Louise Kuchler, was guil-
ty of contributory negligence in that she did not 
make reasonable observations of the conditions · ex-
isting upon the flight of steps referred to in the 
complaint. By reason of the premises the plaintiffs 
cannot recover therefor. 

Fifth Defense to All Counts 

At the time of the alleged accident as set forth 
in the complaint the plaintiff, Louise Kuchler, after 
havin g observed the condition of the flight of steps 
referred to in the complaint, neverthless, undertook 
to descend the same, thereby assuming risks or dan-
gers incident thereto and in so doing she did not 
exercise the degree of care the condi~ions she found 
existing warranted. By reason of the premises the 
plaintiffs cannot recover therefor. 

Filed: June 10, 1926. 

Hobart & Minard, 
Attorneys for Defendant, 
Erie Railroad Company. 

.l;.} 
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The defendant, Alvin Cooper, residing in the Town 
of River Edge, County of Bergen and State of New 
Jersey, for his answer says that: 

The only counts of the complaint which purport 
to charge any duty or negligence on the part of this 
defendant are counts 7 and 8 and this defendant 
has, therefore, c,onfined his answer to those counts. 

First Defense to Seventh Count 

1. He has no knowledge or information as to the 
allegations of paragraph 1 of the first count of the 
complaint which is made a part of this count by 
reference. 

10 

He admits that in the rear of a depot building 
known 2.s River Edge, in the Borough of Riverside, 
there is a flight of steps leading from the station 
level up to the level of a public park adjacent to a 
public street in said Borough, but he denies the re- ~O 
maining allegations of para.graph 2 of the first 
count which were made part of this count by refer-
ence. 
· He · admits that on different occasions covering a 
few days prior to January 21, 192.5, there occurred 
several snowstorms, as a result of which great 
quantities of snow fell upon the aforesaid steps and 
surrounding property, but he denies the remaining 
allegations of paragraph 3 of the first count which 
were made part of this count by reference. 

He denies the allegations of paragraph 4 of the 
first count which were made part of this count by 
reference. 

He admits that it was dark after six P. M. on 
January 21, 1925, b~t denies the remaining allega-

30 
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tions of paragraph 5 of the first count which were 
made part of this count by reference. 

He denies the allegations of paragraph 6 of the 
first count which were made part of this count by 
reference. 

He denies paragraph 7 of the first count which 
was made part of this count by reference. 

2. He admits that he was employed by the New 
Jersey and New York Railroad Company as station 
agent, but denies the remaining allegations of para-
graph 2. 

3. He denies paragrahp 3. 
4. He denies paragraph 4. 
5. He denies paragraph 5. 

First Defense to Eighth Count 

1. He repeats and reiterates his answers to para-
graphs 1 to 5, both inclusive of the seventh count 
hereof. 

2. He has no knowledge or information sufficient 
to form a belief as to the allegations of paragraph 
1 of the second count which were made part ·of this 
count by reference. 

3. He denies paragraph 3. 

Second Defense to All Counts 

At the time of the accident as alleged in the com-
plaint the plaintiff, Louise Kuchler, was guilty of 
contributory negligence and by reason of the prem-
ises the plaintiffs cannot recover therefor. 

21 
Transcript of Pleadings for Trial 

Third Defense to All Counts 

At the time of the alleged accident as set forth 
in the complaint the plaintiff, Louise Kuchler, was 
guilty of contributory negligence in that she did not 
exercise reasonable care for her own safety. By 
reason of the premises the plaintiffs cannot recover 
therefor. 

Fourth Defense to All Counts 

At the time of the alleged accident as set forth 
in the complaint the plaintiff, Louise Kuchler, was 
guilty of contributory negligence in that she did 
not make reasonable observations of the conditions 
existing upon the flight of steps referred to in the 
complaint. By reason of the pr~mises the plaintiffs 
cannot recover the ref or. 

Fifth Defense to All Counts 

At the time of the alleged accident as set forth 
in the complaint the plaintiff, Louise Kuchler, after 
having observed the condition of the flight ,of steps 
referred to in the complaint, nevertheless undertook 
to descend the same, thereby assuming risks of dan-
gers incident thereto and in so doing she did not 
exercise the degree of care the conditions she f,ound 
existing warranted. , By reason of the premises the 
plaintiffs cannot recover therefor. 

Hobart & Minard, 
Attorneys for Defendant, 

Alvin Cooper. 
Filed: June 10, 1926. 
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The plaintiffs, Louise Kuchler and Frank Kuchler, 
replying to the .answer of the defendant, the Erie 
Railroad Company say: 

Reply to Second Defense to All Counts 
Plaintiffs deny second defense. 

Reply to Third Defense to All Counts 
Plaintiffs deny third defense. 

Reply to Fourth Defense to All Counts 
Plaintiffs deny fourth defense. 

Reply to Fifth Defense to All Counts 
Plaintiffs deny fifth defense. 

Freeman & Freeman, 
Attorneys of Plaintiffs. 

Filed: June 21, 1926. 

The plaintiffs, Louise Kuchler and Frank Kuchler, 
20 replying to the answer of the defendant, Alvin 

Cooper, say: 

30 

Reply to Second Defense to All Counts 
Plaintiffs deny second defense. 

Reply to Third Defense to All Counts 
Plaintiffs deny third defense. 

Reply to Fourth • Defense to All Counts 
Plaintiffs deny fourth defense. 

Reply to Fifth Defense to All Counts 
Plaintiffs deny fifth defense. 

Freeman & Freeman, 
Attorneys of Plaintiffs. 

Filed: June 21, 1926. 

2a 
Transcript of Pleadings for Trial 

The plaintiffs, Louise Kuchler and Frank Kuchler, 
replying to the answer of the defendant, the New 
Jersey and New York Railroad Company say: 

Reply to Second Defense to All Counts 
Plaintiffs deny second defense. 

Reply to Third Defense to All Counts 
Plaintiffs deny third defense. 

Reply to Fourth Defense to All Counts 
Plaintiffs deny fou~th defense. 

Reply to Fifth Defense to All Counts 
Plaintiffs deny fifth defense. 

Freeman & Freeman, 
Attorneys of Plaintiffs. 

Filed: June 21, 1926. 

10 

This matter coming on to be heard on a Notice of 
Motion to strike out the Complaint filed in the above- 20 
entitled cause insofar as the same relates to the 
Borough of Riverside, a municipal corporation of the 
State of New Jersey, and Mackay & Mackay, attor-
neys, appearing for the Borough of Riverside, and 
Freeman & Freeman, attorneys, appearing for the 
Plaintiffs, and the c,ourt having heard the arguments 
of counsel thereon : 

It is, on this 22nd day of May, 1926, ordered 
that the Complaint filed in the above-entitled action 
by Louise Kuchler and Frank Kuchler, insofar as 
the same relates to the Borough of Riverside, a 
municipal corporation ,of the State of New Jersey, 
be stricken out. 

Let this rule be entered. 
C. W. Parker, 
Justice of the Supreme Court. 



24 
Transcript of Pleadings for Trial 

Entered: May 28, 1926. 
On Motion of 

Mackay & Mackay, 
Attorneys for Borough of Riverside. 

I, Edward J. Kelleher, Clerk of the Supreme Court 
of the State of New Jersey, do certify that the fore-

10 going is. a true transcript of the pleadings in the 
above-stated cause as the same remain on file in my 
office. 

20 

30 

In testimony whereof I have set my hand and the 
seal of said Court of Trenton, this eighteenth day 
of February, A. D. nineteen hundred and twenty-
seven. 

Edward J. Kelleher, 
Clerk. 
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NEW JERSEY SUPREME COURT 
BERGEN COUNTY 

Louise Kuchler and 
Frank Kuchler, 

Plaintiffs, 
vs. 

N. J. & N. Y. R. R. Co., Erie l Action at Law 
Railroad Go., Borough of 
Riverside and Alvin Cooper, 

Defendants. 

TESTIMONY 

Hackensack, N. J., February 21, 1927. 

Before: 
Hon. Newton H. Porter, Judge, and a Jury. 

Appearances: 
For the Plaintiffs, 

Messrs. Freeman & Freeman. 
For the Defendants, 

Messrs. Hobart & Minard. 
John E. Selser, Esq., of Counsel. 

A jury was empanelled, accepted and sworn. 

Mr. Freeman opens the case to the Jury on behalf 
of the Plaintiffs. (Plaintiffs' opening taken at the 
request of the Def endantsr- Counsel, and is as f al-
lows:) 

Mr. Freeman-May it please the Court, 
and Ladies and Gentlemen of the Jury: This 
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is an action brought on behalf of Louise 
Kuchler and Frank Kuchler, her husband, for 
injuries sustained on January the 21st, 1925, 
at the dep,ot on the New Jersey & New York 
Railroad known as River Edge. The plain-
tiff, Mrs. Kuchler, was going to meet her hus-
band a Ii ttle after six o'clock in the evening, 
when it was dark, descended a flight of steps 
that was in the rear of the station, in order, 
as I said, to meet her husband. As she was 
coming down these steps, she slipped and fell . 
We will endeavor to show you to your satis-
faction that these steps had not been cleared 
of snow and ice. There had been some snow 
storms for two or three days prior to the acci-
dent, but there had been no storm on the day 
on which the accident occurred. That was a 
clear day. We will endeavor to show you 
that, since that was a clear day, the railroad 
had an ample opportunity to clean those 
steps, or to put ashes or sand upon them, 
which they failed to do, and by reason of 
their negligence she fell. They were cement 
steps, and she fell fro :m the second step near 
the top to the landing, .and by reason of this 
fall she suffered a fracture of the spine, and 
as a result of this fractured spine, the doctor 
tried to let the injury heal, but it did not he,al 
and he was obliged to take her to a hospital 
and remove the lower portion of the woman's 
spine. . 

Now, before this accident happened, we 
will show you that she was well, and well able 
to do her housework; she was a housewife; 
and she did all her own work, and since the 

/ 
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1nJ ury she is partly crippled and becomes 
paralyzed at different times, and she is un-
able to do her housework; she has to have , 
som.eone come in and do that for her. 

She was in the hospital for a long time, , 
and then she was obliged to take a trip to 
Michigan to endeavor to recuperate, and we 
will produce the doctor before you who will 
tell you that she will never be the same again. 
One ·leg is shorter than the other. She is un-
able to walk properly. She is unable to sit 
on an ordinary chair unless she has a rubber 
cushion to sit upon. And her husband has 
been obliged to outlay considerable expense 
in doctors' bills and hospital bills in endeavor-
ing to cure or relieve her pain, and he will be 
in the future obliged to outlay more money. 
And we are g,oing to ask you for $100,000 . 
for Mrs. Kuchler, and $25,000., for Mr. Kuch-
ler for the expense they have been put to 
and the expense they will be put to in the 
future. Thank you. 

The Court-Who do you ask it from, Mr. 
Freeman? 

Mr. Freeman-From the New Jersey & 
New York Railroad, the Erie Railroad, and 
Alvin Cooper. The Borough of Riverside is 
not a party to the action. 

The Court-Why? 
Mr. Freeman-The complaint has been dis-

missed as to the Borough of Riverside . 
The Court-Very well. 
Mr. Selser-Negligence as against Cooper 

and the Erie Railroad Company? It has been 
confined to the New Jersey & New York, and 
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I want to move for a nonsuit on the opening. 
Your allegations of negligence in your open-
ing have been c,onfined to the New Jersey & 
New York Railroad Company. I should like 
to hear what y·ou have to say as to Cooper 
and the Erie Railroad Company. , 

Mr. Freeman-Well, as to Cooper, Cooper 
was the station agent, and we contend it ·was 
his duty as the station agent to clean these 
steps and keep them free and clear of ice. 

The Court-Well, what about the Erie Rail-
road Company? 

Mr. Freeman-Well, the Erie Railroad, I 
understand, I do not know just what the con-
nection is, but I understand-

The Court-Well, that is your job to show 
the responsibility of the various defendants, 
and the counsel for the defendant here is 
entitled, in your opening, to have you state 
the theory on which you proceed against the 
respective defendants. Now, you say, with 
respect to Cooper, he was the station agent, 
and you contend that he neglected a duty that 
the law imposed upon him. Now, I am ask-
ing you the theory of action against the two 
railroad companies. 

Mr. Freem an-The New Jersey & New 
York Railroad are the owner of the property 
by stipulation. At the time the action was 
started, I did not know which railroad owned 
the real estate . It has been stipulated (I 
have the stipulation) that the New Jersey 
& New York Railroad are the owner of the 
property. 

Mr. Selser-Subject, however, to a lease 
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g1v1ng the occupancy to the Borough of 
Riverside. 

Mr. Freeman-Now, as I say, at the time I 
did not know which railroad owned that 
property. That has been cleared by this ad-
m1ss10n. 

The Court-That they own it, subject to a 
lease? 

Mr. Freeman-Yes. 10 
The Court-Well, if they have leased it to 

someone else, do you contend that the owner 
of the property is responsible rather than 
the lessee? 

Mr. Freeman-In this case, yes, your 
Honor. 

The Court-Well, you are maintaining that 
the New York Railroad Company is the own-
er? 

Mr. Freeman-The New Jersey & New 20 
York Railroad. 

The Court-Is the owner, and responsible, 
therefore, to remove this snow and ice? 

Mr. Freeman-That is true, your Honor. 
The Court-Well, where does the Erie fit 

in, then? 
Mr. Freeman-I understand this is part of 

the Erie system, a branch of the Erie; but I 
am unable to show just how they are affilia-
ted. 

The Court-Well, you contend that the Erie 
is also responsible, as well as the owner of 
the property? 

Mr. Freeman-If the Erie has a manage-
ment or partial management of the road, they 
are responsible. 
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The Court-Well, do . you contend they 
have? 

Mr. Freeman-Yes. 
The · Court-All right.

1 

Mr. Selser-I move for a nonsuit, your 
· Honor please, on the opening of counsel, first, 

as to the defendant Alvin Cooper, whom coun-
sel in his opening says was the agent or ser-
vant of the New Jersey & New York Railroad 
Company, and failed to perform a duty mere-
ly owing by him to the New Jersey & New 
York Railroad Company. Certainly, there is 
no law in the world which compels a servant 
to clean steps, assuming that the property is 
that of the railroad company, to clean steps 
upon the railroad company's property s,o as 
to render the servant liable in damages to a 
third person who is injured. It is purely a 
violation of a duty he owes to his master, and 
his master alone could hold him. 

The Court-. What do you say as to that? 
Mr. Freeman-Why, he is acting in a ca-

pacity here where he owed a duty to the 
public, the same as if a motorman or a con-
ductor acting for a railway or a company, 
they owe a duty to the public by reason of 
their employment; . and they are responsible 
f.or their negligence that happens in the line 
of their duty. And in this case, if it was his 
duty, as we will endeavor to show, to keep 
the steps clean by reason of his position, that 
was a public duty the same as a motorman, 
or a conductor. 

The Court-Well, I have a man employed 
in my house as a .servant and among his 
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general duties is the duty to clean the snow 
from my front sidewalk. He neglects to do 
that duty in my absence; we will assume 
someone is injured. Would the suit lie against 
him or against me? 

Mr. Freeman-Oh, that is a different pro-
position, your Honor. 

The Court-Why? 
Mr. Freeman-For the reasori that a com- 10 

mon carrier has a higher degree of responsi-
bility, and a person acting for a common car-
rier is, in a sense, a public servant, and has 
a much higher degree of duty than the case 
that you cite. 

The Court - Well, I have a duty imposed 
upon me to keep my premises free from ice 
and snow, under certain circumstances, and 
just because the railroad company is in the 
business of a common carrier, do you think 
that the law imposes a greater duty on them? 

Mr. Freeman-I am sure of it. 
The Court-Have you any authority? 
Mr. Freeman-Yes, I have, your Honor. 
The Court-Let me have it. 
Mr. Selser-I think counsel is confusing 

those cases in which the servant's negligence 
was an act of commissi ,on rather than an act 
of omission. 

The Court-I think so, too. 
Mr. Freeman-The case of the b. L. & W. 

Railroad vs. Trautwein, 19 Atlantic Reporter, 
178; it is a case in the New Jersey Court 
of Errors & Appeals, where the plaintiff was 
injured at a railroad station. 

Mr. Selser-That case is not against the 

20 
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servant; that is against the railroad company 
only., 

Mr. Freeman-The point that the Judge 
asked was regarding the railroad's duty. 

The Court-No, no. The point is whether 
there was any legal duty on a servant of the 
railroad company to remove the snow. 

Mr. Freeman-Then I misunderstood your 
Honor. 

The Court-No. You were holding, or 
seeking to hold, Alvin Cooper, who you say 
was the station master there, on the theory 
that he owed a duty to the traveling public, 
on the theory that it is distinguishable from 
the case that I cited, the ordinary servant, 
because of the nature of the work or the 
nature ,of the business that the master was 
engaged in, namely, a common carrier of 
passengers, that he himself owed a duty to 
the public which made him personally re-
sponsible, and you cite the operator of a train, 
and that is not in point. If there is negli-
gence, of course, on the part of an engineer, 
•Or any operator of a train, while in the per-
formance of his duty in carrying passengers, 
he himself would be responsible, as well as 
the master who employed him. But here is a 
man that was engaged as a station master, 
whom you allege was under a duty to the 
public to have the premises safe, and that 
is quite a different proposition than the opera-
tor of a train, and I doubt if you have any au-
thority on that particular point. 

Mr. Freeman-The point I wish to bring 
out is that a common carrier is under a duty 
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to have its platforms and stations clear and 
accessible. The duty does not cease when a 
man gets off the train. 

The Court-We are not talking about that. 
We are talking about the duty that Mr. 
Cooper owed this lady, not what duty the 
railroad company owed the lady, this individ-
ual, the servant of the railroad company, you 
seek to make personally responsible for this 
woman's injuries, because he, you say, neg-
lected to do a duty that he owed her, one of 
the traveling public. 

Mr. Freeman- · Well, it is my contention 
that by reason of his position he was respon-
sible. 

The Court-But you have no authority on 
that point? 

Mr. Freeman-Not directly on that point, 
your Honor. 

The Court-The motion is granted, a non-
suit as against Mr. Alvin Cooper. 

Mr. Selser-I move for a nonsuit on coun-
sel's opening as to the defendant the Erie 
Railroad Company on the ground that there 
is no relationship whatsoever existing be-
tween Mrs. Kuchler at the time of the acci-
dent and the Erie Railroad Company. Coun-
sel in his opening says that she was o-oino-o b 

down to the station of the New Jersey & New 
Y,ork Railroad Company at River Edge, and 
that she was injured while upon lands owned 
by the New Jersey & New York Railroad 
Company leased to the Borough of Riverside. 
There is no relationship whatsoever between 
the plaintiff and that defendant, no duty, cer-

10 

20 



10 

20 

30 

ll 1111 

111 

34 
Motion or N on,-suit 

tainly, owing by that defendant to that plain -
tiff, and I cannot see anything in counsel's 
opening upon which he could predicate a re-
covery. 

The Court-Except that he says that the 
Erie Railroad Company was the lessee of this 
property. 

Mr. Selser-No_, he did not say of the prop-
erty. He says there was some agre 'ement be-
tween the two companies, what it is, he does 
not know, an ,operation agreement. 

Now I move for a nonsuit as to the two ' . 

railroad defendants on the 'ground that, from 
the opening of counsel, it appears that the ac-
cident happened upon lands leased to the Bor-
ough of Riverside. I rely for authority upon 
the case of McKeown vs. King, 99 N. J. Law, 
251, opinion by Justice Katzenbach for the 
Court of Errors & Appeals. Your Honor will 
notice in the complaint they do not charge a 
structural defect; the charge is purely a fail-
ure to remove ice and snow; so that, assum-
ing the property is owned by either -of the 
railroad companies and leased to the Borough 
of Riverside as a tenant, the railroad com-
pany as owner would not be liable, except the 
structure was a nuisance in its construction. 
The duty of maintenance is upon the tenant 
and not upon the lal).dlord. If the allegation 
of the complaint was that there was a struc-
tural defect and that the device had been 
constructed, or that the flight of steps had 
been constructed, by the railroad company, 
and she was injured as a proximate result of 
the structural defect, then there might be 
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some foundation for this cause of action. 
But, as I say, this is purely a failure to m~in-
tain. (Citing Mc Keown vs. King, supra.) 

(Argument and citing cases: Costello v. 
The Director General of Railroads, 112 Atl. 
861; West Jersey & Seashore Railway Co. v. 
The Board of Public Utility Commissioners, 
87 N. J. L. 170, or 94 Atlantic 57; Buckley v. 
Bangor, 93 Atlantic, 67; Coleman vs. Penna. 10 
R. R. Co., 89 Atlantic, 87; 69 L. R. A., p. 682). 

The Court-You see the facts in this case 
seem to be outside of the pale ,of those cases 
in that this stairway was not used nor oc-
cupied nor owned by the company; nor were 
they there for the purpose of the convenience 
of the company's passengers. Now, whether 
the Trautwein case is in point, where they 
went from one track to the other at a place 
not provided for that purpose, and what had 
begun and had ripened into a custom, might 
bring this case within the ruling of that case, 
because this stairway, while not provided -for 
that purpose, was used by the passengers of 
the railroad . with the connivance or consent, 
passively, at any rate, of the railroad com-
pany, whether that did not bring it within 
the Trautwein case-

Mr. Selser-I should like your Honor to 
read the Trautwein case. 

The Court-I shall read it before I decide 
this motion and I, therefore, will reserve de-
cision. 

Mr. Selser-May I suggest that you read 
the case · of DeVoe v .. New York, Ontario & 

20 



10 

20 

30 

36 
Louise l(uchler-direct 

Western Railroad, 63 N. J. L. 276, and Dieck-
mim vs. D. L. & W., 81 N. J. L. 460? 

The Court-That is all you have to cite? 
Mr. Selser-I think they are enough. 
The Court-All right. Do not give me any 

that are not necessary. 
Mr .. Selser-Does your Honor wish me to 

open, nevertheless? 
· The Court-Yes. I will reserve decision. 

(Mr. $else:r opens the case to the Jury on 
behalf of the Defendants.) 

l 
LOUISE KUCHLER, sworn as a witness on be-

half of the Plaintiffs, testified as follows: 

Direct Examination by Mr. Freeman: 

Q. Mrs. Kuchler, you are the plaintiff 1n this 
case? A. Yes. 

Q. Can you tell, or do y,ou recall the 21st day 
of January, 1925? A. I do. 
. Q, Will you tell us where you were on that day, 

and what you did? A. I was visiting on :Myrtle 
Avenue. , 

Q. You were visiting? 

The Court-A little louder, Mrs. Kuchler. 

A. I was visiting. 
Q. And at what time in the day? A. I left my 

place about half past one. 
Q. Yes. And to whose house did you go? A. 

To Mrs. Westervelt's. 

87 
Louise Kuchler-direct 

Q. Where is Mrs., Westervelt's house? A. On 
Myrtle Avenue. 

Q. In what town? A. River Edge. 
Q. Now, what time did you leave Mrs. Wester-

velt's house? . A. I should think it was about quar-
ter or ten minutes of six, something like that. 

Q. And where did you go from there? A. 
Right direct to the station. 

Mr. Selser-Your H,onor please, the jurors 
cannot hear. 

The Court-Mr. , Stenographer, will you 
read the last questions and answers to the 
jury, please. 

(Previous testimony read.) 

Q. For what purpose did you go to .the station? 
A. I was on my way to meet the train, and my 
husband was on that train. 

Q. And do you know what time the train came 
in? A. Six twenty-two. 

Q. Was it light or dark at that time of the day? 
A. It was dark. 

Q. And what means did you take of going to 
the train to meet your husband? How did you 
proceed? A. What do you mean? All the way 
from Myrtle Avenue down, or just-

Q. Well, just tell ' us how you got to the sta-
tion. A. · Well, I came down Midland Avenue to 
Kinderkamack Road, and from Kinderkamack 
Road down Lincoln Avenue and through the park 
to the station. 

Q. And the name of that station was what? 
A. River Edge station. 
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Q. Now, what was the condition of the weather 
on that day? A. It was a clear day. 

Q. Did it storm that day? A. It did not. 
Q. And what was the condition under foot? 

A. Ice and snow. 
Q. And when, about what time, did you reach 

the station of River Edge? A. Well, the train 
was coming in at the station when I started down 
the stairs, so it must have been around six twenty-
two. 

Q. Now, as you got to the stairs, tell us just 
what happened, and in what condition you found 
it? A. Well, when I got to the stairs, I noticed 
that they were full of ice and snow, and I looked 
down, and I saw that there was just a foot path 
where the people had come up and down. And I 
started down that side, and as I just started 
down, there was a person coming up, or about 
halfway up the stairs. So I stepped to my right 
to get ahold of the railing so that this person could 
pass, and before I reached the railing, I slipped. 

Q. This place that you call a pathway, or a 
place where people had been coming up and down, 
was there any snow on that portion of the steps? 
A. Well, it looked to me as if it was-I know it 
was covered with ice. 

Q. Ice? A. It looked to me as though there 
was snow there too. 

Q. And was there any ashes 
other material upon the steps? 
see any. 

or sand or any 
A. I did not 

Q. What did you have on your feet? A. Rub-
bers. 

Q. 
Yes. 

Q. 

Now, was there a light at the station? A. 

And did it reflect upon the stairway? A. 
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Well, it didn't show much of a light, because it 
was a very poor light. 

Q·. Now, after you slipped, tell us what hap-
pened? A. Well, I-I don't remember anything 
until they were picking me up. 

Q. Were you conscious the whole time? A. 
No. 

The Court-What was the answer, "No"? 
The Witness-"No." 

Q. And where were you when you say they 
picked you up? A. On the-at the second land-
ing, about in the middle of the stairway, I 
should judge. 

lVIr. Freeman-With your Honor's per-
mission and the permission of the opposing 
counsel, I will use this photo. 

Mr. Selser-If you will state first when it 
was taken. 

Mr. Freeman-Yes. This photo was 
taken last week. 

Mr. Selser-And state also the fact that 
the pathway leads right out to Bridge 
Street. 

lVIr. Freeman-Yes. Opposing counsel 
wishes me to state that the pathway on this 
side of the station leads out to a public 
street. 

Mr. Selser-To the foot of the stairs. 
The Court-Is there any objection to it 

being introduced in evidence? 
Mr. Selser-No. With that admission, I 

said to counsel before I would permit it tJ 
go in. 
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The Court-Very well. Let it be marked 
in evidence first. 

(Photogra'ph marked Exhjbit P-1 in evi-
dence.) 

Q. Now, Mrs. Kuchler, will you just take the 
pencil and indicate about where you were at the 
time that you slipped? A. Well, I couldn't have 
been more than the second step down. 

The Court-The second step from the · 
top, on the right part of the step to you; is 
that right, Mrs. Kuchler? You were at the 
right of the-

The Witness-I started down this side 
here {indicating), this is where the-

Q. Indicating the left side? A. This is where 
the path was (indicating), see? And I saw this 
person c01ning up. It must have ·been just about 
along here (indicating). So I stepped over to my 
right to get ahold of this railing here (indicat-
ing). 

Q. Indicating the railing on the right? A. 
On the right side, when I-shall I mark this here 
( indicating) ? 

Q. Yes. 

The Court-I do not know that it will do 
much good to mark; the point is, it was 
about the second step from the top? 

The Witness-Yes. 
The Court-The jury will remember that, 

on the right of the stairs. 
Mr. Freeman-(Showing photo, Exhibit 
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P-1 to the Jury). The witness indicates 
the second step from the top. 

A Juror-Going up or down? 
Mr. Freeman-Going down. 

By the Court: 

Q. When you speak of a path, do you mean 
that there was a place on the stairs that had been 
cleared of the snow? A. No, it wasn't cleared. 
It was just where the people had tramped it down, 
that is, going up and down the stairs. 

Q. And the rest of the stairs were- A. Was 
all ice, was right even with the steps. 

Q. Where there had been no path? A. No 
path at all. 

Q. And it was on that part that you stepped? 
A. I stepped over to let this-

Q. To let this other person- A. Yes. 
Q. -get by on the step? A. Yes. 

By Mr. Freeman: 

Q. Now, did you tell us just where you were 
when they picked you up? 

The Court-Yes. At the bottom of the 
first flight, she says, at the landing. 

A. At the landing. 
Q. At the landing? A. Yes. 
Q. Now, will you tell us just what you did 

after that? A. Well, I-I didn't do anything. I 
was picked up and put in an automobile and 
taken home. 

Q. Who was there who helped pick you up? 
A. A man by the name of Mr. Matthews. 

Q. And anyone else? A. Mr. Jacobs came 
along after. 
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Q. And in whose car did you go home? A. 
In Mr. Anders'. 

Q. Did you feel any pain at that time? A. I 
did. 

Q. Will you tell us where and how? A. Well, 
in the back where I struck the spine. 

Q. Now, you say you went home; is that cor-
rect? A. Yes. 

Q. And after you reached home, what did you 
do? A. Well, they sent for the doctor. 

Q. And what doctor was it? A. Doctor King. 
Q. Doctor King. And what did he do for you? 

A. Well, I don't know what he done, but-I 
couldn't say; you will have to ask the doctor. 

Q. Well; do you recall everything that he did 
to you? A. No. 

Q. What was the first thing that he did you? 
A. Well, he just examined me. And then he 
gave me a hypodermic, and then I didn't know 
nothing after that. 

Q. And how long did you remain at home? 
A. Four weeks. 

Q. And during that time, did you have the 
doctor? A. I did. 

Q. How often? A. Every day. 
Q. And after the end of this four weeks, where 

did you go? A. To the hospital. 
Q. What hospital? A. Hackensack. 
Q. And did you receive treatment at the hospi-

tal? A. I did. 
Q. And what treatment did you receive? A. 

Well, they operated, and took some of the spine 
off. 

Q. What was the nature of the operation? A. 
They operated on the spine; took three inches, I 
believe, of it off. 

\ 
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Q. Do you know what condition they found 
the . " A N spine 1n . . o. 

The Court-Only by hearsay; that is all 
she could know. 

The Witness-Yes. 
The Court-So you can prove that by 

others. Do not waste time asking her 
things that she only knows by hearsay. 

Q. When you say "they operated," who do you 
mean? A. Doctor Conrad done the operation. 

Q. And how long did you stay in the hospital? 
A. Seven weeks. 

Q. And where did you go from there? A. 
Home. 

Q. And how long were you at home? A. I 
was home until-let us see-in April, the follow-
ing April. 

Q. And after you went home, what was your 
condition? 
and-

A. Well, I was weak and nervous 

Q. Were you able to work? A. 
not. 

No, I was 

Q. Were you able to walk? A. No, not for a 
while. 

Q. How long were you unable to walk? A. I 
came home in-let us see-April. I guess it was 
about three or four weeks before I could walk 
around. 

Q. And were you able to walk alone? A. No. 
Q. Where did you go after that? A. I went 

out to Michigan. 
Q. For what purpose? A. Well, for to rest 

up for the nerves, and-
Q. Did you ask the doctor about it? A. Yes. 
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Q. What did he tell you? A. He told me to 
go. 

Q. How iong were you in Michigan? A. Two 
months. 

Q. And where did you go from there? A. I 
came home. 

Q. Now, what was the state of your health 
before the accident? A. Why, I was all right. 

Q. Just speak up a little bit louder. A. Why, 
all right. I was well and healthy. 

Q. Did you have anything particular troubling 
you? A. No. 

Q. Did you do any work? A. I did my house-
work. 

Q. How much of your housework? A. All of 
it. 

Q. Did you do any washing and ironing? A. 
I did. 

Q. And after the accident, what is your present 
condition? A. Well, I cannot get around; I can-
not walk very good. 

Q. Has there been any effect upon your physi-
cal make-up, or your limbs? A. Yes, there has. 

Q. What is the effect? A. Well, I lose con-
trol of my right side. 

Q. That is, you have become paralyzed? A. 
It becomes like paralyzed, yes. 

Q. And do you notice any other effect on your 
limbs? A. Not on my limbs, no. 

Q. Are you able to walk naturally now? A. 
No. 

Q. Why not? A. Well, on account of that 
one foot that doesn't reach the floor. 

Q. Which foot doesn't reach the floor? A. 
My left-or my right foot. 
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Q. And are you able to sit down as an ordin-
ary person does? A. No. 

Q. And what is the difference? A. Well, it 
bothers me. When I sit, I have to sit on a rub-
ber ring, a rubber cushion. 

Q. Do you get up every morning? A. Yes. 
Q. And are you able to stay up all day? A. 

No. I lay down in the afternoon . . 
Q. Do you do any washing and ironing now? 

A. No. 
Q. Do you do any housework now? A. Not 

very much. Maybe a little, to dust, or something 
like that. 

Q. Do you have anyone help you? A. I have 
a woman to come in. 

Q. How often? A. Once a week. 
Q. And do you have any members of your 

family help you? A. Yes. 
Q. Who helps you? A. My mother. 
Q. Anyone else'? A. No. 
Q. During the time while you were sick at 

home or . in the hospital, did your husband go to 
work every day? A. Well, not every day, no. 

Q. And what did he do? 

Mr. Selser-Was she there? Does she 
know'? 

A. He came to the hospital to see me. 
Q. What is that? A. He came down to the 

hospital to see me. 
Q. When you were at home, did he go to work 

every day? A. Not the first week, he didn't. 
Q. Did you see him? A. Yes. 
Q. What was the name of the woman who em-

ployed you? A. Miss Faley. 
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Q. I beg your pardon. Whom you employed? 
A. Miss Faley. 

Q. Will you tell us how long Miss Faley 
worked for you? A. Ten weeks. 

Q. Have you noticed any effect upon your 
nervous system? A. Yes. 

Q. What is the effect? A. Well, I just-go 
all to pieces sometimes, it gets the best of me. 

Q. Have · you suffered any _pain since the 
lO accident? A. I always have pain. 

Q. At the present time? A. Yes. 
Q. Did you suffer any pain while you were 1n 

the hospital? A. Yes. 

Mr. Freeman-Cross examine. 

Cross Examination by Mr. Selser: 

Q. Mr. Kuchler, you fell once before and in-
20 jured your spine, didn't you? A. Well, I did 

fall. 
Q A b f ao-o? A But it wasn't . num er o years o . . 

much of an injury. 
Q. Wasn't there a fracture of the base of the 

spine at that time? A. Not that I know of. 
· Q. You were under a doctor's care, weren't 
you? A. Yes. 

Q. For quite a while? A. No, not long. 
. Q. How long? A. Oh, I do not think it was · 

more than a week that he-
30 Q. I see. A. A couple of weeks, but I was 

nervous from the nervous strain; that was all. 
Q. And that injury had entirely cleared up 

before this accident- A. Oh, yes. 
Q. -occurred? A. That was 15 years ago. 
Q. Yes. Were ex-rays taken at that time? 

A. No. 
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Q. Now, this shortening of your right leg, 
Mrs. Kuchler, did that exist prior to the accident 
at all? A. No. 

Q. Your legs were apparently the same length 
at that time? A. Yes. 

Q. To what extent is your right leg shorter 
than the left, so far as you can observe, of course? 
A. Well, I would think about an inch or an inch 
and a half. 

Q. 
Q. 

Yes. 

Do you wear a special shoe? A. No. 
And you are wearing normal shoes? 

Q. The standard shoe? A. Yes. 

A. 

Q. That a woman wears. Do you then notice 
any difference? A. Why, yes. I cannot-I have 
to walk lame. 

Q. I see. Doesn't the heel of the shoe com-
pensate for the shortage? A. Well, it doesn't 
exactly, that I could walk straight, you know; I 
have to-it makes me limp in walking. 

Q. Did you have any injury to your leg, di-
rectly to your leg? A. No. 

Q. The only injury you had as a result of this 
fall was that at the base of the spine, wasn't it? 
A. That is right. 

Q. Now, as I understand it, you left this 
house on lVIyrtle Avenue at about quarter of six? 
A. Yes . 

Q. And you did not live on that side of the 
tracks, did you? A. No. 

Q. You lived on the other side of the tracks? 
A. On the other side. 

Q. When you went up to that house about noon 
time, you say, about one-thirty- A. Yes, about 
one-thirty. 

Q. -did you pass over the tracks at River 
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Edge, or near River Edge station? A. Yes, I 
crossed the tracks. 

Q. You went over Bridge Street, didn't you? 
A. Yes. 

Q. And did you at that time go through the 
park? A. No. 

Q. Then going up Bridge Street, did you turn 
at Main, or Park Avenue it is called now, isn't it? 
A. Yes. 

Q. Did you turn up Park Avenue? A. No. 
Q. You continued right on up Bridge Street? 

A. Yes. 
Q T h t treet? A To Kinderkamack . o w a s . . 

Road. 
Q. To Kinderkamack Road? A. Yes. 
Q. And then over Kinderkamack Road and fin-

ally into Myrtle Avenue? A. Yes. 
Q. Now, coming back, you got into Kinderka-

mack Road, the same way? A. Yes. 
Q. But turned off Kinderkamack Road at Lin-

coln Avenue? A. Lincoln Avenue. 
Q. Instead of continuing to Bridge? A. Yes. 
Q. Did you have special reason for doing that, 

Mrs. Kuchler? A. No. Only it was shorter to 
get to the station; that was all. 

Q. Then down Lincoln Avenue to Park Ave-
nue? A. Yes. 

Q. Or lVI:ain Street? A. Yes. 
Q. And over that to one of the pathways in the 

park? A. Yes. 
Q. And then through the park? A. Yes. 
Q. Now, you say when you got to the head of 

this flight of steps, you then saw the condition-
A. Yes. 

Q. -that was there? You actually observed, 
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did you, that there was snow upon the steps? A. 
Yes. 

Q. And that that snow extended over the en-
tire step? A. Yes. 

Q. Except that narrow path ? A y way. . es. 
Q. Where persons had trodde ·t d ? A n 1 own. . 

Yes. 
Q. That, however, was not clean, was it? A. 

No. 
Q. And did you observe closely, Mrs. Kuchler 

' as to whether it was snow upon the steps or just 
ice? A. Well, I think it was both. 

Q. You think it was both? A. Yes, because 
the-there was deep snow. 

Q. Are you prepared positively to say, Mrs. 
Kuchler, that there was snow there as well as ice? 
A. Yes, I think I can. 

Q. You would say so? A. Yes. 
Q. And to that extent all the way down the 

steps? A. Yes. 
Q. And clean across from side to side? A. 

Yes. 
Q. Now, did you see this person coming up the 

steps before you started to descend? A. No. 
Q. As soon ·as you saw him-was it a he or a 

her? A. Well, that I couldn't tell you. 
Q. You do not know? A. I do not know. 
Q. As soon as you saw that person, you 1m-

media tely undertook to step over? A. Yes, so 
that he could pass, or her pass, whatever it was. 

Q. You then stepped into the portion of the 
stairway- A. Yes. 

Q. -which was in much worse condition than 
that upon which you had undertaken to descend? 
A. Yes. 

Q. Now, will you describe, Mrs. Kuchler, as 
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best you can, the condition of the stairway to the 
side of this trodden pathway as to whether it was 
filled up more or less like a toboggan slide, the 
snow being piled in up to the steps, or whether 
there was just a little collection upon it? A. 
Well, the way it looked to me, as if the whole-it 
was a pile up from side to side; that is the way 
it looked like. 

Q. lVIore or less like a toboggan slide? A. 
Yes. And I was going to pick the way down, 
because, as I say, the train was coming, and I 
thought I would get down where everybody else 
had trodden down. 

Q. And this whole pile you have referred to, 
to the side of the trodden pathway- A. Yes. 

Q. -was covered with ice? A. It was. 
Q. Now, the trodden pathway itself, just about 

how wide was that? A. Well, just so that a 
person could walk down. 

Q. Well, now- A. I do not think it-
Q. -can you give us, as nearly as you can, the 

width of it? A. Oh, it was just a small-
Q. You are indicating now about ten inches, 

aren't you? A. Yes; hardly a foot. 
Q. About ten inches; barely enough to put one 

foot on· it? A. Yes. 
Q. Is that correct? A. Yes. 
Q. Could you stand there with your two feet? 

A. I do not believe you could. 
Q. You do not think you could? A. No, I 

do not think you could. 
Q. And how far was that from the extreme 

left hand side of the stairway, that trodden path-
way? A. Well, it was over the-towards the 
railing. 
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Q. Was it near enough so that one could hold 
onto the railing? A. Yes. 

Q. And you had been holding onto the rail-
ing? A. I was holding onto the railing as I 
was going down. 

Q. And you say that that was slippery too? 
A. Yes. 

Q. And were holding the railing as you were · 
helping yourself down? A: Yes. 

Q. But when you stepped off to the side, you 
let go of the railing? A. Yes, I had to. 

Q. You had to in order to get over to the side 
didn't you? A. Yes. · ' 

Q. So that this pathway wasn't immediately 
next to the railing; there was a slight space-
A. Yes, sure. 

Q. -from the left side of the steps to the path-
way? A. Yes. 

Q. And then the additional space? A. Yes. 
Q. To the right side? A. Yes. 
Q. Now, how wide would you say that stair-

way is? A. Well, I should think five or six feet. 
Q. Five to six feet? A. Yes. 
Q. You couldn't, from the trodden pathway in 

which you undertook to descend- A. Yes. 
Q. You couldn't reach the railing- A. No. 
Q. -on the right? A. No., 
Q. How many steps would you have had to 

i-ake before you did get ahold . of that railing on 
the right? A. Well, I guess I-

Q. As nearly as you can. A. I guess I would 
have had to have taken two or three, anyway. 

Q. Two or three. Now, as I understand it, 
were you on your way home? In other words, 
You were going to make a stop and pick up your 
husband who come s in on the six-twenty-two? 
A. Yes; on that train. 

• 
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Q. And then go on to your home with your 
husband? A. Yes. 

Q. That was your purpose going down there? 
A. Yes. 

Q. Did your husband know you were coming, 
or were you going to surprise him? A. Yes. 
He knew I was coming. I had told him in the 
morning. 

Q. - And you told him that you would meet 
him as he came in on the six-twenty-two? A. 
Yes. 

Q. Did your husband, in fact, meet you, do you 
k ? A Well he was on the train, but I now. . , 
wasn't there; so he went on home. He thought 
that I had gone on. 

Q. He did not know that you were- A. No. 
Q. -then at the- A. No. 
Q. -bottom of the first flight of steps? A. 

No. 
Q. So that, not seeing you immediately there-

A. Yes. 
Q. -he continued right home? A. Yes. d? 
Q. And you got home sometime after he di . 

A. Yes. He just about got in the house when 
they brought me home. . 

Q. The shoes you were wearing at the time, 
Mrs. Kuchler, were those of the kind of shoe a 

t 11 "tie," a woman calls "tie," or a man oo ca s a 
pump? A. Yes. 

Q. Or were they laced high shoes? A. No. 
They were ties. 

Q. Ties? A. Yes. 
Q. Well, what style were they? Were they the 

fashionable shoe? A. No. 
Q. Or the comfortable shoe? A. The com-

fortable shoe. 
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Q. Married woman's shoe? A. That is true. 
Q. What kind of a heel did they have, a big, 

broad heel, or was it the-well, the married wo-
man's stylish heel? A. Yes. Oh, not no stylish 
heel ; just a common sense heel. 

Q. There is a distinction between the married 
woman's stylish heel and the flapper's stylish 
heel. Now, was it-just describe it, as nearly as 
you can. . These -ladies will know all about it. 
A. Well, it was a heel about that high (indicat-
ing). 

Q. You are indicating now about- A. About 
an inch and a half. 

Q. And was it a broad treading surface, or a 
narrow treading surface? A. Broad. 

Q. How much of a treading surface, would 
y ou say? A. Well, just about like that, I guess 
(indicating). 

Q. About the same as you indicated before? 
A. Yes; just about. 

Q. About an inch and a quarter, or an inch and 
a half? A. Yes. 

Q. They were not new shoes, were they? A. 
(Witness shakes head in the negative.) 

The Court-The answer is "No." Do not 
shake your head, please. 

The Witness-No. Pardon me. 

Q. And you say, over your shoes, you were 
wearing rubbers? A. I did. 

Q. Were they the storm rubber, or the dressy 
r ubber? A. The storm rubber. 

Q. With jm~t a heel to it, or without a heel to 
it? A. A storm rubber. 

Q. A storm rubber. You, on your way up to 

10 

20 



\ 10 

20 

,I 

30 

54 
Louise Kuchler-cross 

this place you were visiting, di not observe the 
condition of the steps at all? A. No, I did not. 

Q. You did not know what condition they were 
in then? A. No. 

Q. Do you remember that it snowed the day 
before? A. Well, I couldn't say exactly whether 
it snowed the day before, or it was ,two days be-
fore. 

Q. Would you say whether or not it had 
snowed the night before? Of course, I do not 
want you to say unless you know. A. I do not 
think it did. 

Q. You do not think so? A. No. 
Q. Now, the day of the accident you went 

visiting, that was a fairly- A. Clear day. 
Q. -warn1 day? A. Yes. 
Q. It had been melting, hadn't it? A. Yes. 
Q. And when you went up at one o'clock, did 

you observe the condition qnder foot as to whether 
it was slushy or wet? A. Well, it wasn't very 
slushy. 

Q. It wasn't very slushy? A. No. 
Q. But it was wet, wasn't it? A. Well, I 

cannot say that it was wet , no. 
Q. Did you notice the pathways in the park as 

you went by as to whether water was running 
down those pathways? A. There was no water 
running. 

Q. Then you did notice that, Mrs. Kuchler? 
A. Not going up. 

Q. You did not, going up? A. No. Because 
I couldn't see that. 

Q. Coming down, it had gotten colder again? 
A. Of course; then it was at night. 

Q. Did you notice, Mrs. Kuchler, whether or 
not the stairway had the .. appearance of ashe s 
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having been sprinkled upon it? A. I didn't see 
any ashes. 

Q. You did not see any? A. No. 
Q. Do you remember, Mrs. Kuchler, talking 

with Mr. Carmichael, who is a representative of 
th e railroad company, discussing with him the 
acci dent itself? A. Do I remember speaking to 
him ? 

Q. Do you remember discussing with Mr. Car -
michael-do you recall Mr. Carmichael at all, the 
gentleman here with the gray suit? (Man stands .) 
A. Oh, I guess at the hospital. 

Q. Yes. A . Yes. 
Q. Do you remember discussing with him the 

fac t s of the accident at that time? A. Yes. 
Q. Now, merely for the purpose of refreshing 

your recollection, Mrs. Kuchler,- A. Yes. 
Q. This is two years ago, I realize. Do you 

rem ember saying to him, "I went west on Bridge 
Str eet in order to stop at my gro cer's " ? A. Yes. 

Q. You were going to stop at the grocer 's? A. 
Yes, I stopped at the grocer's. 

Q. And was that before the accident occurred 
that you stopped a t the grocer's? A. Yes. 

Q. You had already stopped? A. Yes. 
Q. And where was the grocer's? A. Right 

at t he-well, on the corner of Park, it used to be 
Main Street, and Bridge. 

Q. And Bridge? 4 . Yes. 
Q. So that after you came down from your 

visit on Myrtle Avenue, you went along Main 
Stre et, or Park Avenue; is it Park Avenue or Park 
Stre et? A. I do not know. I only know it by 
Main Street; that is a ll. 

Q. Main Street, to t he corner of Bridge and 
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Main, and made your purchases? A. No. I 
sto ·pped at the grocer's before I went. 

Q. Oh, I see. That was on your way up? 
A. Yes. On my · way up, going up Bridge Street. 

Q. Not on your way down? A. No. 
Q. Then you say, now referring to coming 

down, "I went west on Bridge Street, and this ac-
cident happened about six twenty-two P. M.; the 
weather was clear. It was about dusk. I notic 'ed 

io that ashes ·had been thrown on the steps. It ap-
peared that after the ashes had been put on, the 
ice had melted, washed over the ashes, and then 
froze." Does that refresh your recollection at all, 
Mrs. Kuchler? A. No. 

20 
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Q. You do not remember having said that? A. 
I do not remember saying that at all. 

Q. And your memory now is you did not ob-
serve any such condition? A. I did not observe 
any ashes at al I. 

Mr. Selser-That is all, Mrs. Kuchler. 

Redirect Examination by Mr. Freeman: 

Q. Mrs. Kuchler, before the accident happened, 
did you sleep well? A. Did I sleep well? 

Q. Yes. A. Yes. 
Q. And how do you sleep since that time? 

A. Well, som e nights I do not sleep at all. Some 
nights, I-

Q. Have you ever had to take-

The Court-Well, didn't that ever happen 
before? 

The Witness-What is that? 
The Court-Weren't you troubled with 

. sleeplessness before? 
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The Witness-No. 
The Court-You say some nights now 

you do not sleep at all? 
The Witness-Yes. 
The Court-And that was ·not true be-

fore the ·accident? 
The Witness-No. No . · I slept before 

the accident. 
The Court-You slept well? 
The Witness-Yes. 
The Court-Always? 
The Witness-Yes. 

Q. Do you find it necessary to have any sup-
port for your back? A. Yes. I wear a belt . 

Q. Do you wear that all the time? A. Yes. 
Q. Do you recall whether this particular day 

it was a cold day or a warm day? A. Well, it 
wasn't-I cannot say it was a bitter cold day , 
only it wasn't a warm day either. 

Q. The ice that you spoke of before on the 
st eps, can you tell us whether that ice was flat on 
the steps, or was it rounding? A. Well, it looked 
to me as if it was rounding. 

Q., Did you notice as you went up in the street 
wh ether the water was running down in the 
str eet or whether it wasn't? A. I did not take 
notice; I couldn't say. 

Mr . Freeman-That 1s all. 
Mr. Selser-That is all, Mrs. Kuchler. 
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JOHN J. MATTHEWS, sworn as a witness on 
behalf of the Plaintiffs, testified as follows: 

. f 

Direct Examination by Mr. Freeman: 

Q. Mr. Matthews, what is your occupation? 
A. Buyer. 

Q. For whom? A. Western Electric Com-
pany. 

1.0 Q. And do you recall the night of January 
21st, 1925? A. On or about that time, yes. 

Q. And do you recall ever seeing Mrs. Kuchler 
on that day? A. I do not recall the name or 
know anybody at that time. 

Q. Do you recall seeing the lady who was on 
the stand here? A. Yes, I did. 

Q. And just tell us when and where you saw 
her? A. I came off that train leaving New York 
at five-fifty-two, which is due at River Edge at 

20 six twenty-two. 
Q. Yes. A. And walking around the station-

walking around the station to go up these steps 
which, at that time, was covered with what had 
been snow and been trodden and frozen, which 
had made it ice, I found Mrs. Kuchler lying on 
the steps. 

Q. Yes. A. I passed her by and paid no at-
tention, thinking it being a cold day, I thought 
there was-must be something the matter with 
her to be sitting or in a lying positioB on those 

30 steps on · such a day. I turned around and asked 
her if there was anything the matter , and she said 
yes, she had fallen and hurt herself. 

Q. She had fallen and hurt herself? A. She 
had fallen and hurt her -~P1f, yes. 
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Q. What did you do? A. I started to pick 
her up, and Mr. Jacobs came along; he and I took 
her down the steps as best we could and put her 
in an automobile, and that is about all I know. 

Q. Did you have any ·difficulty getting her 
down the steps? A. Yes. We had quite a little 
difficulty. It was very slippery. 

Q. And do you recall what kind of a day that 
had been? A. Why, it was clear and cold, not 
very cold; I imagine it would be somewhere a 
temperature of somewhere around twenty-eight to 
thirty. 

Q. And did it storm that day? A. No. 
Q. Were you in the custom, in the habit, of 

gomg up and down these -steps? A. Yes. 

Mr. Freeman-That is all. 

Cross Examination by Mr. Selser: 

Q. Mr. Matthews, where had you been all day? 
A. Sir? 

Q. Where had you been all day? A. Where 
had I been? 

Q. Yes. A. In New York. 
Q. So you do not know what the weather con-

ditions were in Riverside, do you, except as com-
paring them with the conditions that you ob-
served in New York? A. Except in the morning, 
and at night going home. 

Q. Were you in New York downtown? A. 
Downtown. 

Q. Had the snow been removed from the 
streets there? A. Yes. Partly removed. 

Q. So you did not observe it was warm 
enough for snow to melt, did you? A. Well, it 

10 

20 

30 



60 
John J. Matthews-cross 

wasn't warm enough for it to melt; there 1s no 
question about that. 

Q. It wasn't warm enough for it to melt? 
A. No. 

Q. How do you know? A. How do I know? . 
Q. Did you look at a thermometer? A. No. 

But you can tell pretty easily. 
Q. You guess that the temperature was be-

tween twenty-eight and thirty? A. Somewhere 
10 around there. 

Q. Yet you did not look at a thermometer? 
A. (The witness shakes head in the negative.) 

Q. What is your business? A. Buyer. 
Q. Of what? A. Western Electric Company . 
Q. What do you buy? A. Hardware, tools, 

railroad supplies. 
Q. You are not associated with the Weather 

Department, are you? A. No. 
Q. Not particularly skilled, do you think- A. 

20 Sir? 
Q. Are you particularly skilled, do you say, in 

estimating temperature? A. Not at all. 
Q. Now, had you come down the steps that 

morning? A. Yes, sir. 
Q. Were they in the same condition at night as 

they had been in the morning? A. They were 
worse at night than they were in the morning, as 
I recall it. 

Q. Icier? A. There was soft sno w there 1n 
the morning, as I recall it, and that had been 

30 trodden and frozen at night. 
Q. You mean f resh snow? A. Well, it had 

fallen, I presume, possibly the day before, or two 
days before. I cannot-I do not recall now. 

Q. Bu t the snow that you observed as you 
came down that morning had not been trodden? 
A. Not to any extent , no . 
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Q. Was it crushed with ice, or was it soft 
snow? A. It was soft at that time . 

Q. Soft snow. Then, in the evening , when 
you came up, it was- A. Trodden. 

Q. -trodden, and icy? A. And icy. 

Mr. Selser-That is all. 

By the Court: 

Q. How much of a fall of snow would you say 
th ere was on those steps in the morning when you 
went down? A. I presume approximately three 
inches. 

Q. About three inches? A. About three or 
four inches. 

Q. And that would bring it up to the level of 
the top of the step, wouldn't it? A. Pretty close 
to it ; yes, sir. 

10 

Q. Not entirely? A. Not entirely, no . · 20 
Q. You could _ see the steps? A. Oh yes . 
Q. And you went down them? A. Yes. 
Q. The tracks were then lower than the street, 

the tracks were depressed at that point? A. 
Yes. 

Q. You went down the steps to get to the 
trac k? A. Yes. 

Q. And up the steps to get out of the station? 
A. Surely. 

Q. All rignt. 

Redirect Examination by Mr. Freeman: 

Q. Did you observe any ashes or sand upon the 
step s? 

The Court-When? 
Mr. Freeman - On the night the accident 

happened. 

:30 
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A. Not that I recall, no. 

Mr. Freeman-That is all. 
Mr. Selser-That is all. 

FRANK KUCHLER, sworn as a witness on be-
half of the Plaintiffs, testified as follows: 

Direct Examination by Mr. Freeman: 

Q. Mr. Kuchler, you are one of the plaintiffs 
in this suit? A. Yes, sir. 

Q. And your wife is Louise Kuchler that was 
before on the stand? A. Yes, sir. 

Q. And do you recall this night of January 
the 21st, 1925? A. Yes, sir. 

Q. And where were you on that evening? A. 
Well, I was-I con1e up on that six twenty-two 
train to meet my wife, because she told me when 
she was going in the morning. 

Q; Speak up louder. A. She told me when 
she was going in the morning. When she left, she 
told me she would meet me on that train coming 
ln. 

Q. Did you look for her? A. I did. 
Q. Did you see her? A. No. 
Q. What did you do? A. I went straight 

home. 
Q. And when you got home, what did you do? 

A. Well, when I got home, I-the boy says to me, 
he says, "Mother home yet?" I says, "No, I didn't 
see anything of her." I says, "I waited down 
there, and I didn't see nothing of her." . So it 
wasn't any more than-I didn't have my hat and 
coat off yet, when a car drove up, and Mr. Jacobs 
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said, "Your wife is outside here." And I says, 
"Why, what happened?" 

Mr. Selser-Not your conversation. Just 
what you did. 

T.he Court-Do not tell us conversations. 

A. (Continuing) 
with my wife in 
badly. 

Well, a car drove up there 
it, and she was hurt pretty 

Q. Did they bring her in? A. They carried 
her into the house. 

Q. Did you send for a doctor? A. Mr. J a-
cobs, I believe, got the doctor. He says, "I will 
get the doctor, and you wait down here." 

Q. And did the doctor come? A. He did. 
Q. What did he do? A. Well, I believe he 

trie d to set the spine; that is what I-

Mr. Selser-I object to what you believe, 
and ask it be stricken out. 

The Court-Strike it out. 
Mr. Selser-Are you going to have him 

here? 
Mr. Freeman-The doctor will be here. 

Q. How long was she at home? A. Well, I 
think she was home about five weeks. 

Q. And where did she go after she left home? 
A. She went to the hospital. 

Q. And .how long was she in the hospital? 
A. I think she was there six weeks. 

Q. And after that, what did she do? A. Well, 
she-got out of the bed the best she could; she 
was-of course, she laid in the bed, I think, about 
a week or more after she come home, and then she 
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managed to get out and tried to struggle along the 
best she could. 

The Court-Tried to what? 
The Witness-Tried to get along the best 

she could. 

Q. During the time she was in the hospital, or 
while she was in bed, did you have anyone in the 
house? A. I did. 

Q. Who? A. Miss Faley. 
Q. And after she came home from the hospital, 

what did she do? A. After my wife come home 
from the hospital? 

Q. Yes. A. I brought her home in the ambul-
ance, and put her back to bed again. 

Q. And how long was she at home? A. Be-
fore she got out of the bed, that is? 

The Court-No. How long was she at 
home after she came home from the hospi-
tal? 

The Witness-Well, she went away on the 
following-I do not know; in April some-
time, she went to Michigan; I do not know 
just exactly. 

Q. How long did she stay there? A. She 
was there about two months. 

Q. And then where did she go? A. Well, 
then she come home. 

Q. Before the accident happened, do you know 
what the state of her health was? A. All ri~ht. 

Q. And did she do any work? A. She done 
all the work. 
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Q. Since the accident happened, what is the 
state of her health? A. Poor, very poor. 

Q. In what manner? A. Well, at times she 
has paralytic spells on the one side. She is 
probably laid up for-oh, maybe a couple of 
days before she gets out again. We have to send 
for the doctor. 

Q. And have you noticed at any time since the 
accident any effect on her mentality, any mental 
effect? A. Yes, I do, at times. 

Q. When? A. At times she goes out of her 
mind. 

Q. When? When did she do that? A. Well, 
she had a spell about a month ago, I believe. 

Q. And whep was the first time you noticed 
that? A. Well, the first time was-I cannot ex-
actly recall; it might be two or three months be-
fore that. 

Q. Do you know what the occasion was that 
caused her to go out of her mind? 

Mr. Selser-I object to that. 
something that he observed? 
it is all right. Let it go. 

You mean 
I suppose 

Q. Do you know? A. Why, I said she went 
out of her mind. 

Q. Do you know what caused it? A. Well, it 
must have been through the accident. I do not 
know what else. She never had them before. 

Q. Did she have , any excitement about that 
t ime? A. Well, she did one time, and-

Q. Well, if you do not know, why, all right. 
A. I cannot just recall. 

Q. Have you had any expenses as a result of 
this accident? A. Lots of them. 
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Q. Can you tell us what you have spent? A. 
Well, I can name over the-probably the items. 
I guess I am not-

Q. I show you these papers and ask you what 
they . are? A. (Referring) They are hospital 
bills, yes. 

Mr. Freeman-Any objection to offering 
· those in evidence? 

Mr. Selser-No. 

Q. What are the amounts? A. Well, I do not 
know them. 

Q. What are the amounts of the hospital bills? 
A. About $150 for the hospital. 

Mr. Selser-You can read them off; there 
is no objection. 

A. (Continuing) Well, this one is one hundred and 
1'ix; this one is twenty-five; this one is twenty-eight. 

· Mr. Freeman-I will offer those in evidence. 
The Court-Let them be received and 

marked. 
(Bills marked Exhibits P-2, P-3 and P-4 in 

evidence.) · 
Mr. Selser-No objection to this going in 

evidence. 
The Court-Let it be r eceived and marked. 
Mr. Freeman-Doctor Conrad's bill. 
The Court-. How much? 
Mr. Freeman-$200. 
Mr. Selser-It has not been paid, has it? 
Mr. Freeman-I do not know. 
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The Court-Has it been paid, Doctor Con-
rad's bill? 

The Witness-I did not pay the amount 
yet, no. 

(Bill marked Exhibit P-5 in evidence.) 

Q. Do you know the amount of Doctor King's 
bill? A.: $349, I think. 

Q. And have you received a bill from the house- 10 
keeper ? A. I did. 

Q. What was the amount? A. $250. 
Q. $250. A. Yes. 

Mr. Freeman-I offer that . 
(Bill marked Exhibit P-6 in evidence.) 

Q. Have you had any other expenses? · A. Well, 
I had the trip to Michigan, yes . 

Q. How much was that? A. In the neighbor- 20 
hood of about two hundred and some odd dollars , I 
believe. 

Mr. Selser-Did you go? 
The Witness-No, I did not. 

Q. You paid her expenses? A. I did. 
Q. Have you had any other expenses? A. Well, 

r, belt. 
Q H Ch was that? A Oh, around $25., . ow mu . . . 

I believe. 
Q. Have you had 'any other expense? · A. Yes . 
Q. What? A. A woman coming in there clean-

mg; a woman to come in there .and clean once a 
week. 

:rn 
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Q. How much have you paid for that? A. In 
the neighborhood of about $450, I think. 

Q. And have you had any other expense? A. 
Well, the time that I lost. 

Q. How much time did you lose? 

Mr. Selser-I object to that. 
Mr ., Freeman-That is proper, your Honor, 

whatever time he had to stay home and help 
' take care of her. 

A. I stayed home one full week bef.ore I could get 
anybody to take care of her. I took care of her 
myself. I couldn't get anyone right away. 

The Court-He said he stayed home one 
full week before he could get anyone to take 
care of her. 

A. (Continuing) At other times-

The Court-Just a moment, please. 
Mr. Freeman-I think that is proper. 
The Court-I will allow it. 

A. (Continuing) And so there was other time I 
did lose. 

Q. How much did you lose by staying home that 
week? A. About $45. 

Q. Have you had any other expenses? A. I 
O'Ot the doctors and the hospital. t, 

Q. That is all you remember? A. Well, I guess 
that is all. 

Q. Did you see the stairs, these steps, on which 
your wife fell about that time? 
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Mr. Selser-I object to that. 

Q. Did you see them that night? A. I did. 
Q. And how did you happen to see them? A. 

How did I happen to see them? 
Q. Yes. A. I had to go over to the druggist's, 

and on the way over I stopped and looked at the 
stairs ., 

Q. Waht was the c•ondition of them? A. Well, .. 
full of ice and snow. 

Q. Any ashes on them? A. No. 
Q. Any sand or other materials- A. No. 
Q. -to- What kind of a day was that? A. 

It was a clear day. 
Q. Had it stormed that day? A. No, it didn't. 
Q. Have you, since the accident, heard her ex-

press any pain? 

Mr. Selser-I object to that. 

A. Well,-

Mr. Selser-It is perfectly obvious she has 
the pain, but why carry it on any further 
with this man's testimony? It wouldn't 
make any difference whether she expressed 
evidence of pain. 

The Court-You can have him tell what 

10 
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he observed, but not what she told him. She 
30 has already told us. 

Mr. Freeman-Well, I will withdraw that. 
Mr. Selser-I do not contend for a moment 

she is not having pain; I know she is. 
Mr., Freeman-Cross-examine. 
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Cross Examination by Mr. Selser: 

Q. Mr. Kuchler, where do you work, 1n New 
York? A. I work over in Brooklyn. 

Q. Where ? A. In Brooklyn. 
Q. Did you work in Brooklyn then at the time 

of this accident? A. No. I worked in New York. 
Q. Where did you work in New Y,ork? A. For 

the Waterman pen people, Waterman fountain pens. ; 
Q. On Broadway, the Broadway store? A. No. 

I worked down at the factory in Fletcher Street. 
Q. How much a week did you make? A. I 

averaged about $45. a week. 
Q. Time work or piece work? A. No, piece 

work. 
Q. You wer eon the six twenty-two train that 

day, weren't you? A. What is that? 
Q. You were on the six twenty-two train that 

day, weren't you? A. Yes, sir. 
Q. What side of the train did you get off, the 

right or the left side? A. Well, let me see. I get 
·off the right side. 

Q. The right side? A. Yes. 
Q. And that was the side away from Main 

Street? A. Yes; the post office. 
Q. The side nearest to the Hackensack River? 

A. Yes. 
Q. Wasn't it? A. Yes. 
Q. Now, when you got off, did you wait for the 

train to pull out? A. Well, that night I got off 
on the other side; my wife was going to meet me. 

Q. You got off, then, on the left side? A. Yes. 
Q. And that would be the side nearest to Main 

Street? A. Yes. 
Q. And did you wait for the train to pull away? 

71 
Frank Kuchler-cross 

A. I did; waited there for a little while; I didn't 
see my w_ife, .and I went right on home. 

Q. How· long did y,ou wait there? A., What, 
after the train pulled out? · 

Q. Yes. A. Not very long. 
Q. Well,- A. Just-
Q. -that doesn't mean anything, Mr. Kuchle;. 

I know it is not possible for you to tell the minutes, 
of course. A. Probably a few minutes; we will 

10 say a minute or so; I looked around, all around. I 
didn't see anybody. 

Q., You looked around and, not seeing her, you 
then walked home? A. I then walked home; yes, 
sir. 

Q. Now, you have spoken of the conditions ex-
hibited by Mrs. Kuchler to suggest that she is los-
ing her mind, did you? A. Well, I tell you. I hope 
she ain't. 

Q. Will you suggest that she is? A. But prob- 20 
ably the Doctor could tell you better. 

Q. Yes. A. Because I can't. 
Q., I am not asking you to talk u·pon the medical 

fea tures- A. No. 
Q. -of the case at all. A. But he told me 

tha t he wouldn't want-
Q. No. Not what he told you. I am asking you 

as to your opinion? A. If I think that she will 
lose her mind? 

Q. Do you think that she will? A. Well, at 
30' times, she does go out of her mind. 

Q. I see. A., Yes, sir. She don't know any-
thing for two or three days. She don't even know 
that the doctor has been there. Do you want me to 
tell you-
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Q. Do you suggest that she raves? A. Yes, 
sir. 

Q. She does actually rave? A. Yes, sir. I 
would like to tell you one ,0f the spells that she had, 
if you would like to hear about it. 

Q., No, you needn't tell us about it, Mr. Kuchler. • 

Mr. Selser-That is all. 

A. All right. 
(Witness excused). 

FRED BLANKENHORN, sworn as a witness on 
behalf of the Plaintiffs, testified as follows: 

Direct Examination by Mr. Freeman: 

Q. Mr. Blankenhorn, do you remember the night 
of January 21st, 1925? A. Yes. 

Q. And where were you that evening? A. I 
was sleigh riding on Lincoln Avenue. 

Q. And do you remember anything , particular 
that happened? A., Yes, going up to the fire 
house, and the j anit ,or asked me to take some ashes 
down and put on the stairs. 

Q. And what did you do? A. Well, I took the 
sleigh and went down there; it was all snow and 
ice on the stairs. 

Q. And what did you do? A. Took ashes down 
and put them on the stairs. 

Q. What was the condition of the stairs before 
you put the ashes on? A. Full of snow and ice~ 

Q. Do y,ou remember what kind of a day it was? 
A. It was clear, cold. 
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Q. Had it stormed that day? A., No. 

Mr. Freeman-That is all. 

Cross Examination by Mr. Selser: 

Q. Do you know when it did storm prior to that 
day? A. No. 

Q. Did it storm the night bef.ore? A. I do not 
think so. 10 

Q. You do not think so? A. No. 
Q. Did it storm the day before? A.. I am not 

sure. 
Q. You are not sure at all? A. No. 
Q. Now, who told you to take the ashes down? 

A. The janitor. 
Q. The janitor of the fire house? A. Yes. 
Q. Of the city hall, the borough hall? A. Yes. 
Q., And were you working for the borough? A. 

I used to go up and help him once in a while. 
Q. You used to help the janitor? A. Yes. 
Q. Had you ever put ashes on the stairs before? 

A. No. 
Q. So that, at the request of the janitor of the 

borough hall- where is the borough hall, by the 
way ? A. On Kinder kamack Road. 

Q. And that is about how far away from the 
ste ps, the park? A. A little over a block. 

Q. A little over a block., Kinderkamack Road 
ru ns the same direction as the tracks, doesn't it? 
A. Yes. 

Q. And it is the next block further away from 
Main Street? In other words, it is going up here 
from the tracks, up Main Street, you first come to 
Bridg e Street, and then Kinderkamack Road? A. 
Yes. 
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Q. And at the request of that janitor, you came 
down with the ashes, sprinkled them on the steps, 
and then you went back with the can? A. Well, a 
lot of people asked him to take them down. 

Q. Were you there when Mr. Chapman, the Bor-
,ough Clerk, came? A. No. 

Q. You were not? A., No. 
Q. Do you know whether or not he did come? 

10 A. I could not say. 
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Q. You do not know. These steps, when you got 
down there with the ashes, were icy, weren't they? 
A. Yes, sir. 

Q. A hard crust of ice there? A. Yes, sir. 

Mr. Selser-That is all. 

By the Court: 

Q. Where are the steps? A. Right off Main 
Street, back of the station. . 

Q. At the station, eh? A. Yes. 
Q. All right . Leading to the park? A. Yes. 
Q. Was there any snow on the steps ? A. Well, 

it was all trampled down and fr,oze. 
Q. Any loose, soft snow? A. A little. 
Q. Whereabouts? What part of the steps? A. 

The lefthand side. 
Q. Going up or going down? A. Going down. 
Q. The left-hand side going down? A. Yes, 

sir . Most ,of the people used the right hand side, so 
that was trampled down most. 

Q. That right hand side going down was tramp-
led on the most? A. Yes, sir ., 

Q. Are you sure? A. Positively. 
Q. All right. 
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By Mr. Selser: 

Q. These steps, son,- I call you son- were in 
the park, weren't they? A. Yes, sir . 

Q. Yes. 

Mr. Selser-That is all. 
Mr., Freeman-That is all. 

By the Court: 

Q. How old are you, Mr. Blankenhorn? A. Six-
teen. 

Q. Sixteen? A. Yes, sir. 
Q. How old were you when you put the ashes 

on the steps ? A. Fourteen. 
Q. All right. 

CHESTER A. KING, sworn as a witness on be-
half of the Plaintiffs, testified as follows: 

Direct Examination by Mr. Freeman: 

Q. Doctor King, are you a physician licensed in 
the State of New Jersey? A~ I am. 

Q. And how long have you been a doctor? A. 
Twenty years. 

Q. Do you know the plaintiff, Mrs. Kuchler? A. 
I do. 

Q. Have you ever had occasion to treat her? A. 
I have. 

Q. Did you have occasion · to treat her in the 
month of January, 1925? A. I did, yes., 

Q. Will you tell us just what you did, and what 
the occasion was? A. I was called to see Mrs. 
Kuchler on the evening of January 21st. 
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By the Court: 

Q. What are you referring to, Doctor? . A. I 
am referring to a card which is my office record. 

Q. And made when? A. And made at the-
that is, each day, I would check these off. 

Mr. Selser-I have no objection to the use 
of the card. I know Doctor King. 

The Court-To refresh your recollection 
,only., 

Mr. Selser-And I have no objection to 
anything he may say. 

The Witness-Thank you. I was called to 
see Mrs. Kuchler on the evening of January 
21st shortly after six o'clock. I saw her at ' . her home, and she had sustained an inJ ury 
to the lower end of her spine. On examina-
tion, I found that the coccyx had been f rac-
tured. 

Q. The coccyx is the end of the- what is left 
of our tails, isn't it? A. That is it, sir. 

Q. Is it? A. That is it, yes. I found that the 
coccyx had been fractured, and I attempted to. re-
place it, and I gave Mrs. Kuchler medicine to relieve 
the pain, and left her . 

By Mr. Freeman: 

Q. When did you- A. I saw her-
Q. Go on, proceed. A. I saw her daily for 

several days, and then intermittently covering a 
period up to the 20th of February, and during- : 

Q. What did you do then? A. An~ dun~g 
which time she had apparently been suffering pain. 
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Inasmuch as she was not progressing as I thought 
she ought, I took her to the Hackensack Hospital, 
and Dr. Conrad operated on the 20th of February , 
1925. I assisted him. He removed the coccyx, and 
I made the subsequent dressings, treating her daily 
up to the 5th of March, missed the sixth , and then 
practically every day until the 10th of April. Then 
I have seen her intermittently following th at up un-
ti l the 8th of June. That was in 1925. 

Q., What condition did you find this coccyx in at 
the time you removed it? A. It had been frac-
ture d, that is, it had ben broken from the sacrum 
to which it is normally attached , and was bent in 
at r ight angles to the sacrum; normall y it should 
be in the same line , but it was bent in at r ight 
angles. 

Q. Did you get it all out in one piece ? A. No. 
It br.oke up into several pieces in taking it out. 

Q. Will you tell us what her present condition 
is? A. She is highly nervous and seems to suffer 
a gre at deal of pain at times. 

Q. Have you noticed any physical disabilit y ? A. 
Yes. She- she apparentl y is not able to get her 
heels to the floor. There is some cont racture of the 
muscles ,of the leg. 

Q. And have you noticed any other physical dis-
ability ? A. Why , yes. She has- she has sus-
taine d evidently a partial dislocation of the sacroil-
iac joint r esulting in a condition which causes her 
left leg to be apparently shorter than the other. 

Q. Have you noticed or heard that she c-omplains 
of any disability about her arms or shoulders? A. 
Well, she has had some pain, some neuritic pains. 

Q. Have you noticed at any time since the acci-
dent any ment ~l effect? A. Yes. At times, she 
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has been highly nervous and over-wrought, and once 
or twice I recall seeing her when she was uncon-
scious, apparently from an over-wrought nervous 
condition. 

Q. Would you say that was the result of this 
accident? A. Yes. I think it is. 

Q., And when was the first time on which you 
found her in this mental condition? 

Mr. Selser-In this unconscious condition? 
Mr. Freeman-This unconscious condition. 
Mr. Selser-Lack of mental condition. 

A. Well, I do not recall, other than the 29th of 
February, 1926. 

Q. Yes. Now, what state was she in at that 
time? A. Why, she was- she was totally un-
conscious; she did not respond to any stimulus. 

Q. Did you see her on that date? A. I saw 
her twice on that day. 

Q., Where was she when you went to see her? 
A. She was at the home of a neighbor, Mrs. Frisch. 

Q. And did she know you? A. She did not 
know me at all. 

Q. What did you do with her? A. What? 
Q. What did you do with her? A. I tried 

stimulation, and then we took her to her home, and 
put her to bed~ 

Q. Could she walk home? A., No. We car-
ried her over there in a chair. 

Q. And how l,ong did she remain that way? A. 
All that day, the entire day. I saw her in the even-
1.n& and sh€ was still- well, she was then rather 

b' 

semiconscious, and the next morning she was grad-
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ually clearing up, and it went on for two or three 
days, and gradually cleared up. 

Q. Did she talk? A. She did not talk the fi:r:st 
time I saw her on that day, this is, on the 29th of 
October. Toward evening, I could get a word or 
two out of her, as I recall, and the next day, a little 
bit more. 

Q. Will the present physical condition, from 
your experience as a medical doctor, will you say 
that her present physical condition will improve as 
time goes on? A. I think she has improved as far 
as she probably will. 

By the Court: 

Q. Well, what was the matter with her this day 
in October that you describe? A., She was evi-
dently in a hystero-epileptic condition. 

By Mr. Freeman: 

Q. Do you know what brought that on? A. 
Only from what I have been told. 

Q. What is that? 

Q. 

Mr.' Selser-Do you mean relating to this 
accident, Doctor? 

The Witness-I believe that the lawyers 
had been there talking with her, and this-

Mr. Selser-I see. 
The Witness-was a nervous reaction to 

the conversation. 
lVIr. Selser-I see. 

Do you know what lawyers? A. No, I do 

10 
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not. She said the lawyers from the railr,oad had 
been there. 

Mr. Selser-The lawyers from the railroad. 
When was that, Doctor? 

The Witness-That was the 29th of Octo-
ber. 

Mr. Freeman-She received good treat-
ment 'On that day. I will say that for the rail-
road. , She was very well treated. 

By the Court: 
Q. Then you think it was due to the excitement 

caused by the examination the lawyers gave her 
that day? A. Yes, I do. 

Q. Is she having a fit now? A. Well, she 1s 
lY:ing downstairs there, apparently all in. She 1s 
relaxed , and-

Q. No epilepsy? A. No epilepsy, no. 
Q. All right. A. Just too exhausted to go any 

further. 
Q. All right. Did you give her a little stimulus? 

A. Yes. The best we could get. 

By Mr. Freeman: 
Q. Have you rendered your bill for services up 

to this time, Doctor? A. I have rendered my bill 
up to the first of January. 

Q. And what is the amount of that bill? A. 
$349. 

Q. In your opinion, will it be necessary for her 
to have any doctors' bills or doctors' services, medi-
cal treatment, in the future as a result of this acer .. -~ 
dent? A. I think that she will need medical at-
tention from time to time. 
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. Q., Have you heard her express any numbness or 
paralysis of any portion of her body? 

Mr. Selser-I object to it. What she may 
nave expressed certainly is not evidential. 

The Court-The doctor has told everything 
that he could think of with respect to her 
conditi,on, but has not said anything about 
paralysis. 1 o 

Mr. Selser-No. I particularly noted that. 
The Court-And so did I. And this is ob-

jectionable for two reasons: It is leading, in 
the first place. 

Mr. Selser-Yes, sir. , And, in the second 
place, it does not make any difference what 
she may have said. 

The Court-That is quite correct. 
Mr. Freeman-I will withdraw the ques-

tion. 
The Court-It is not a part of the history, 

you know. 
Mr. Freeman-Yes, sir. 
The Court-I do not think it is quite a part 

of the history. 
Mr. Freeman-I withdraw the question. 
The Court-All right. 

Q. Just after the operation, you treated her in 
the hospital, did you not? A. Yes., 

Q. And what hospital was that? A. Hacken-
sack Hospital. 

Q. Have you any connection with the hospital? 
A. I have. 

Q. What connection? A. I am a member of 
the staff, and also a member of the Medical Board. 

20 
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Q. Do you know how much Doctor Conrad 
charged? 

Mr. Selser-I .admit that Doctor Conrad's 
bill is reasonable for the operation, $200. He 
is a-}sood surgeon, and certainly worth $200. 

Mr. Freeman-That is all. 

Cross Examination by Mr. Selser: 

Q. Doctor King, are you sufficiently trained in 
that specialized part of medicine having to do with 
brain conditions to say whether or not Mrs. Kuch-
ler is bordering on insanity? A. No. I would not 
say so. 

Q. You would say not? A. I have never 
thought that she was. 

· Q. No. She has not developed a disease in the 
spine known sometimes as Pott's disease, or tuber-
cular spine, has she? A. She has not. 

Q. That has been enti..rely prevented? A.. Yes. 
Q. This partial dislocation of the sacroiliac joint, 

is that improved? A. Well, the condition has been 
relieved by a belt-

Q. Yes. A. -which supports the joint. 
Q. When her back was opened, Doctor, and the 

coccyx was being removed, did you at that time in-
spect the sacroialiac joint? A. No. We were 
working below that. 

Q. Y,ou were working below it? A. Yes, sir. 
Q., So that you did not examine that at all? A. 

Only externally. We wouldn't have cut into that 
anyhow; there was no occasion for any operation. 

Q. Did you at that time determine that there 
was a partial dislocation of the sacroiliac, or has that 
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been a later development? A. That is a later con-
dition. 

Q. That may have developed since this accident, 
may it not? A. I do not think it has developed 
since the accident. I think the condition has been 
there, but the symptoms simply became obvious 
later ,on. On account of her injury, we had inter-
preted her pains as coming -from the coccyx. 

Q. I see. A. And when that condition had been 
cleared up and eliminated, then we had to look fur-
ther, and located this sacroiliac condition. 

Q.. She is not cured of the sacroiliac condition? 
A. She is not cured of it, no. 

Q. There is a cure, isn't there? A. I do not 
believe so; those things are liable to recur. 

Q. It is true they are liable to recur. I may 
break my leg, and I am liable to break it again if I 
have another accident; but assuming that treat-
ment is given to the sacroiliac region, cannot the 
dislocation be reduced entirely? A. It can be re-
duced, but there is- it is uncertain, it is rather 
questionable whether it will remain so. As soon as 
weight is put on it, it may slip again. 

Q. Anything is possible in medicine, isn't it? 
A. Anything is possible. 

Q. Well, let us talk about proba,bilities. A. All 
right. 

Q. We will confine ourselves to probabilities. In 
the realm of probability, couldn't this sacroiliac dis-
location be reduced entirely? A. It may be re-
duced entirely, but that does not insure its staying 
reduced. 

Q. In other words, I may be alive today, but it 
does not insure that I will be alive tomorrow, does 
it? A. Absolutely not. 

10 
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Q. Did you treat Mrs. Kuchler ten or twelve 
years ago when she had a former injury to her 
spine ? A. I did, yes. 

Q. What was the nature of that injury, Doctor 
King? A., That was a dislocation of the coccyx. 

Q. And how did you determine that fact? Did 
you have ex-Tays taken, or- A. No. 

Q. -by external examination? A. By a physi~ 
1 o · cal examination. 

Q. A dislocation of the coccyx? A. Yes. 
Q. What treatment did you give her at that 

time? A. Why, I reduced the dislocation. 
Q. Entirely? A. Yes. 
Q. A coccyx dislocation can be reduced entirely? 

.:\. It can be reduced entirely. 
Q. Successfully? No probabilities there that 

would slip out again, are there,- A. There are 
probabilities in everything. 

20 Q. -as soon as the weight is put upon her? A. 
Well, that is not in the l,ocation where it would get 
such weight. 

Q. It wouldn't. 

lVIr. Selser-I think that is all, Doctor. 

Re-Direct Examination by Mr. Freeman: 

Q. Doctor, did you consider, or do you know 
whether or not she was cured of the first disloca-

30 ti ,on? A. Yes. She was entirely cured of that 
condition. 

Q. Did she suffer any physical or other bad ef-
fects _from it? A. Following that injury, she was 
incapacitated for some time by a highly neurotic 
condition; she was, as I recall it, confined to her 

\. 
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bed for sometime with the nervous c,ondition, which 
gradually cleared up. 

Q. And she became entirely well? A. Entire-
ly well, as far as I know, yes. 

Q. How long ago was that? A. I do not re-
call the date. . I recall the incident, but I do not re-
call the date. 

Mr. Freeman-That is all. 

Re-Cross Examination by Mr. Selser: 
Q. Mrs. Kuchler is what is recognized 1n the 

medical profession as more ,or less of a nervous per-
son, isn't she? A. Yes. She has a neurotic tem-
perament. 

The Court-A neurotic temperament; 1s 
that right? 

The Witness-Yes, sir. 
Mr. Selser-That is all, Doctor. 

HARRY D. COLEMAN, · sworn as a witness on 
behalf of the Plaintiffs, testified as follows: 

Direct Examination by Mr. Freeman: 

Q., Mr. Coleman, where do y,ou live? A. River 
Edge. 

10 

20 

Q. Do you recall the night of January 21st, 1925? ;30 
A. Yes, sir. 

Q. Did you on that night see the steps in the 
rear of the station at River Edge? A. Not-in 
the evening. 
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Q. About what time? A. Sometime between 
nine and half past nine. 

Q. And what was the occasion for your seeing 
those steps? A. Well, someone came up to the 
borough hall, and said the stairs were all ice. 

Mr. Selser-I object to that. 
The Court-Objection sustained. Do not 

tell us what anyone said. 

Q. What did you qo? A. I went down to the 
steps to put ashes on them. 

The Court-As a result ,of something that 
somebody told you? 

The Witness-Yes, sir. 
The Court-All right. 

Q. Were there one or more complaints? 

Mr. Selser-I object to that. 
The Court-Objection sustained. What 

difference does it make? What materiality 
has it? He has not said there was any com-
plaint yet, anyway. 

Mr. Freeman-Well, the materiality 1s 
that, if the steps were in this condition for 
sometime, and there had been other com-
plaints about them,-

The Court-You will find, probably, there 
were no complaints until it was discovered 
that a lady fell down, I assume, I do not 
know, and that all happened after the acci-
dent and, of course , if the woman fell down 
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from the steps, every citizen in the place 
might have called up.. It is absolutely im-
material. 

Mr. Selser-Even assuming there were 
complaints, it is not evidential, it is hearsay, 
at the best. 

Mr. Freeman-I will ask for an exception. 
The Court-You may have an exception. 
Mr. Freeman-That is all. 

Cross Examination by Mr. Selser: 

Q. What time did you go down and put ashes 
•on? A. At about nine or half past nine, as near as 
I can remember. 

Q. Did you put the ashes on yourself? A. 
With the aid of a boy., 

The Court-What boy? 
The Witness-Frederick Blankenhorn. 

Q. Did you notice the condition of the steps 
when you got down there? A. They were covered 
with ice. 

Q. All the way acr ,oss? A. 
I 

A Ii ttle path on 
one side. 

Q. Where was the path? A. What? 
Q. Where was the path? A. I should judge on 

what you call the left hand side going down, or right 
hand side coming up. 

Mr. Selser-That is all. 
Mr .. F'reeman-That is all. That is the 

plaintiffs' case, your Honor. 
The Court-That is your case? 
Mr. Freeman-Yes, sir. 

10 
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MOTION FOR NONSUIT 
Mr. Selser-Your Honor please, I move for 

a nonsuit as to the Erie Railroad Company. 
Now, first, certainly, there is nothing in the 
case as .against them at this time. As to the 
New Jersey & New York Railroad Company, 
and the Erie, if your Honor does not think 
we should have it for the first, merely be-
cause they have proved no negligence, on the 
ground that Mrs. Kuchler at the time of the 
accident was a mere licensee, assuming that 
there was any duty owing whatsoever with 
respect to the maintenance of the steps, as-
suming that it can be said that the New Jer-
sey & New York Railroad Company had any 
relati,onship whatsoever with their mainten-
ance. 

I rely upon the case of Fleckenstein vs. 
Great Atlantic & Pacific Tea Company, 91 
N. J. L. 145, decided by the Court of Errors 
& Appeals, 1917; Chancellor Walker wrote 
the opinion. 

(Argument.) 
Mr. Selser-Now, further than that, I have 

this motion, as urged before in my motion 
for a nonsuit. They have not proved a single 
thing against the railroad company as to its 
custom to maintain. Quite to the contrary, 
they have proved that the very town or bor-
ough of Riverside caused the ashes to be 
spread upon the steps after the accident oc-
curred. There is not a thing whatsoever in 
the case to associate the railroad company 
with the accident. They have not offered 
the admission in evidence, but I assume they 
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intended to and we will consent to it, if 
they wish, that we were the owners of the 
property, but it was leased to the borough of 
Riverside, and the borough of Riverside ac-
tually were taking advantage of their right 
to occupancy by the fact that later that same 
evening, it is proved by the fact that later 
that same evening they went down and 
sprinkled the ashes on the dangerous condi:.. 
tion which was just being called to their at-
tention. 10 

The Court-(Referring to paper) Mark 
that, Mr. Stenographer. 

(Paper marked Exhibit P-7 in evidence;-
stipulation.) 

(Argument.) 
Mr. Selser - Mrs. Kuchler was not an in-

vitee; a mere licensee; the Erie Railroad Com-
pany having nothing whatever to do with it, 
on all the evidence of the case, I certainly 
cannot see any question at all for the jury, 20 
and I do move for a nonsuit on all those 
points. 

(Further argument.) 
The Court-The only doubt I have had m 

the case at all was with respect to the ex-
tent to which the Trautwein case goes. Now, 
after having heard your prim a f acie case, 
the duty being on you to prove the negligence 
by a prima facie case, and the duty of the de-
fendants, I have no doubt at all in my mind 
that you have failed in the duty that de-
volves upon you, and I cannot believe that 
the Trautwein case could possibly be con-
trolling in the situation that has been de-

:o 
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veloped here, and I therefore will gra~t the 
motion for a nonsuit .. 

Mr. Freeman-Your Honor will allow me 
an exception? 

Mr. Selser-As to both defendants? 
The Court-As to both defendants. You 

may have it. 

EXHIBITS 

EXHIBIT P-2 
Hackensack, N. J., March 30, 1925. 

Mrs. Louise Kuehler. 
To The Hackensack Hospital Association, Dr. 
Bills payable weekly in advance. 
March 26-31, For Room, 5 days, $20.00. For Am-

bulance $5.D0. Total $25.00. 
Paid. Hackensack Hospital Association, Mary J. 

20 Stone Conklin, Supt. Per. M. E. K. 

30 

EXHIBIT P-3 
Hackensack, N. J. 

Mrs. Louise Kuchler. 
To The Hackensack Hospital Association, Dr. 
Bills payable weekly in advance. 
March 19-26. For Room, $28.00. 
Paid. March 28, 1925. Hackensack Hospital As-

sociation, Mary J. Stone Conklin, Supt. Per. G. De F. 

EXHIBIT P-4 
Hackensack, N. J., March 12, 1925. 

Mrs. Louise Kuchler. 
To The Hackensack Hospital Association, Dr. 
Bills payable weekly in advance. 
Room 205. 

" 
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February 19. For Room, to March 19, 4 weeks, 
$112.00. For Operating Room, $10.00. For Anes-
thetist, $10.00. Feb. 20-24, For Laboratory Fees, 
$4.00. For Telephone, Stamps, etc. $.05. Feb. 20, 
Ambulance, $5.D0. Total $141.05. Credit $106.00. 
Feb. 23, By Cash, $35.05. 

Paid. March 15, 1925, Hackensack Hospital As-
sociati-on, Mary J. Stone Conklin, Supt. Per Lts. 

EXHIBIT P-5 
Hackensack, N. J., Dec. 2, 1925. 

Mrs. Louise Kuchler, 
Voorhis Ave., River Edge. 

To E., K. Conrad, M. D. Dr., 
Hospital Avenue 

For Professional Services to 
Operating including assistance of Dr. King, $200. 

EXHIBIT P-6 
Dec. 8, 1925. 

Bill for taking care of Mrs. Kuchler, for 10 weeks, 
$25.00 a week. 

Jessie Boehly. 
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EXHIBIT P-7 

NEW JERSEY SUPREME COURT 
Bergen County 

Louise Kuchler and 
Frank Kuchler, 

Plaintiffs, 
vs. 

New Jersey & New York Rail-
road . Company, a corpm.·ation, Action at Law 
The Erie Railroad Company, 
a corporation, Borough of 
Riverside and Alvin Cooper, 

Defendants. 

ADMISSION 

To: Messrs. Freeman & Freeman, 
Attorneys of Plaintiff. 

The New Jersey & New York Railroad Company, 
in response to a Demand for Admission heretofore 
served upon its attorneys does hereby admit that 
it is the owner in fee of the land upon which the 
steps mentioned in the complaint are located, sub-
ject, however, to an indenture of lease dated Sep-
tembe:r 15, 1922, made by it to Borough of River-
side, a municipal corporation of the State of New 
Jersey, and the covenants, terms and conditions 
thereof. , 

Respectfully, 
Hobart & Minard, 

Attys. for N. J. & N. Y. R. R. Co. 
Dated: September 20, 1926. 
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NEW JERSEY SUPREME COURT 

New Jersey & New York Rail-
road Co., a corporation, The 
Erie Railroad Co., a corpora-
tion and Alvin Cooper, 

Defendants, 
.ads 

Louise Kuchler and 
Frank Kuchler, 

Action at Law 
On Postea 

Plaintiffs. 

JUDGMENT OF NON SUIT 

It is ordered that judgment of non suit be and 
hereby is entered in favor of defendants and against 
the plaintiffs with costs to be taxed nisi. 

Entered February 25, 1927., 
On motion of 

Hobart & Minard, 
Attys. •of Defts. 

Costs$ 
A true copy, Edward J. Kelleher, Clerk. 
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NEW JERSEY SUPREME COURT 

On Postea 
Louise Kuchler and 

Frank Kuchler, 
Plaintiffs, 

vs. 
New Jersey & New York Rail- Action at Law 

road Co., a corporation, The 
Erie Railroad Co., a corpora-
tion and Alvin Cooper, 

Defendants, 

JUDGMENT OF NON SUIT 

Hobart & Minard, 
Attorneys. 

Judgment entered this twenty-fifth day of Feb-
ruary , A. D., nineteen hundred and twenty-seven in 
favor of defendants and against the plaintiffs for 
the sum of . . . . . . . . . . . . . . . . . . costs. 

Costs $ 
Wm. S. Gummere, 

C. J., 
A true copy, Edward J. Kelleher, Clerk. 
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NEW JERSEY SUPREME COURT 
Bergen County 

On Postea 
Louise Kuchler and 

Frank Kuchler, 
Plaintiffs, 

vs. 
New Jersey & New York Rail- Action at Law 

road Co., a corporation, The 
Erie Railroad Co., a corpora-
tion and Alvin Cooper, 

Defendants, 

POSTEA 
This case was tried before Judge Newton H. Por-

ter with .a jury at the Bergen Circuit on February 
21, 1927. The defendant Alvin Cooper moved for 
a nonsuit immediately after counsel for the plain-
tiffs opened the case to the jury, which motion was 
granted. At the close of the plaintiffs' testimony 
the defendants, New Jersey & New York Railroad 
Company, a corporation, a'nd the Erie Railroad Com-
pany , a corporation, moved for a nori-suit, which 
motion was granted, 

Newton H. Porter, 
Judge 

Entered this 25th day ,of February, 1927, on mo-
tion of 

10 

20 

Hobart & Minard, :rn 
Attorneys of Defendants, 

New Jersey & New York 
R. R. Co., Erie R. R. · Co., 
.and Alvin Cooper. 

A true copy, Edward J. Kelleher, Clerk. 
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NEW JERSEY SUPREME COURT 
BERGEN COUNTY 

Louise Kuchler and 
Frank Kuchler, . 

vs. 
Plaintiffs, 

New Jersey & New York Rail-
road Company, a corporation, 
The Erie Railroad Company, 
a corporation, Borough of 
Riverside and Alvin Cooper, 

Defendants. 

JUDGMENT FOR DEFENDANT 

Defendant moved to strike out the Complaint as 
to both plaintiffs on the ground that it discloses 
no cause of action; upon which motion arguments 
of the plaintiffs and the defendant, the Borough of 
Riverside, a municipal corporation, by their respec-
tive counsel, were duly heard, and the Court being 
of opinion that the complaint discloses no cause of 
action insofar as the same related to the Borough 
of Riverside, ordered that the same be struck out. 

Whereupon it is adjudged that the complaint of 
the plaintiffs be struck out insofar as it relates to 
th e Borough of Riverside, a municipal corporation, 
and that the defendant recover from the plaintiffs 
its costs, which are taxed .at $ 

Judgment entered April 11, 1927. 
Chas. W. Parker, 

Justice. 

r -

New Jersey Court of Errors and Appeals 

Louise Kuchler and Frank 
Kuchler, her husand, 

Plaintiffs-Appellants, 

vs. 
New Jersey and New York Rail-

road Co., a corporation, the 
Erie Railroad Co., a corpora-
tion, Borough of Riverside 
and Alvin Cooper, 

Defendant-Appellees. 

Action at Law 
Plaintiffs' Appeal 

from Supreme 
Court 

BRIEF FOR PLAINTIFF-APPELLANTS. 

After night fall on January 21, 1925, Louise Kuch-
ler, while descending a flight of stairs, covered with 
snow and ice, on land owned by defendant, New 
Jersey and New York Railroad Co., but leased by it 
to the Borough of Riverside, Bergen County, fell 
and sustained injuries both serious and permanent . 
In this suit, in which her husband joined, to recover 
for her and his resultant damages, their complaint 
(Case, . pages 3-10) was struck out, on motion, as to 
defendant, Borough of Riverside, on the ground that 
it disclosed no cause of action as against it (Case, 
page 23, lines 19 to bottom and page 96). From 
that order and judgment, plaintiffs appeal (Case, 
page 1). On the trial, a non-suit was granted in 
favor of defendant, Alvin Cooper, on the opening of 
plaintiffs' counsel (Case, page 33, lines 21-22) (to 
which no exception was taken) and in favor of de-
fendants , Erie Railroad Company and New Jersey 
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and New York Railroad Co., at the conclusion of 
plaintiffs' case (Case, pages 88-90). ~ro the latter 
non-suit exception was duly taken and allowed (Case, 
pages 90, lines 1-10). From the judgment entered 
thereon (Case, page 93) plaintiffs also appeal (Case, 
page 2). 

A photograph (reproduced in Case, opposite ~~ge 
91)- admitted in evidence as Exhibit P-1 (Case, page 
39, line 12 to bottom and page 40, lines 1-5) pic-
tures the stairs in question and the location of the 
same with reference to the River Edge station of 
defendant, New Jersey and New York Railroad Co. 
In its answer to plaintiffs' complaint, that defendant 
admits that "to the rear of the depot building e 1ere 
is a flight of steps leading from the railroad prope rty 
to a park adjacent to a public highway" (Case, 1::ag2 
11, paragraph 2). In a written stipulation, Exhibit 
P-7 (Case, page 92), it further admits "that it b 
the owner in fee of the land upon which the steps 
mentioned in the complaint a.re located," subject to 
a lease, dated Sept. 15, 1922, made by it to Boroug:1 
of Riverside. 

The evidence shows that a public park, traven :ed 
by paths (Case, page 48, lines 29-31), lay at the head 
of this flight .of steps (Case, page 37, lines 27 to 
bottom); and that these paths through the park led 
to public streets (Case, page 48, lines 18-30). At 
the base of the steps a path led "right out to Bridge 

· Street" (Case, page 39), and Bridge Street cro ::;sec1 
over the depressed tracks of the railroad comp any 
(Case , page 48, lines 1-4 and page 61, lines 23-30). 

3 

It further appears from the evidence that this 
open stairway was used by intending passengers and 
arriving passengers. It r_ose from the station prop-
erty in the rear of the station and a little off the 
public street and ascended to the park ( Case, page 
74, lines 19-22). From certain points in the Borough 
of Riverside, it was the shortest way to the station 
(Case, page 48, lines 24-26). On the night of this 
accident, the witness, John J. Matthews, who re-
sided in the borough (Case, page 59, lines 21-29), 
walked "around the station to go up these steps" 
( Case, page 58, lines 17-22') upon arriving at the 
River Edge station at 6 :22 (Case, page 581 lines 10-
26) .. He had come down those steps in the morning 
to reach the station and take a train for New York 
(Case, page 60, lines 23-24). It _was his custom and . 
ha.bit to use those steps to get to · and from the sta-
tion (Case, page 59, lines 15-16) : he went down them 
to get to the station and up them to get out of it 
(Cnse, page 61, lines 25-30). 

After spending the afternoon at the home of 2 

friend in Riverside, Mrs. Kuchler started shortly be-
fore 6 :00 P. M. for the railroad station (Case, pagP 
36, lines 19 to bottom, and · page 37, lines 1-9) ; an ·-~ 
arrived at the head of the flight of stairs .iust as the 
6 :22 train 'from New ' York was coming in (Case , 
page 38, lines 6-11) ; it was then dark (Case, page 
37, lines 21-24) ; there was a light at the station , 
but it was dim and ineffectual (Case, page 38, bst 
3 lines, and page 39, lines 1-2). 

It had snowed either one or two days before 
(Case, page 54, lines 6-16), but this day was cle:i:· 
and cold (Case, page 38, lines 1-3; page 59, Iirie 1-~: 
page 69, lines 14-16; page 72, last 2 line s: md t·~1:· '.' 
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toms and usages of the carrier, its employees 
and patrons. For instance, the custom of 
friends and relative to accompany to the sta-
tion persons leaving by train, for the purpose 
of assisting or of comforting them, or merel y 
as a mark of friendly interest and affection, 
as well as the custom of friends and relatives 

. going to the station for like reasons to :meet 
persons coming in, is so uniform, universal, 
and long-standing, and is so much a part and 
parcel of the business of carrying passengers, 
and has been so uniformly acquiesced in for 
so long by the carrier, that it would be absu rd 
to regard a person coming to a railroad sta-
tion to meet an incoming friend or relation 
either as a trespasser or a bare licensee to 
whom the carrier owes no duty but that of 
refraining from wanton or willful negligen ce. 
On the contrary, such persons are to be re-
garded .as invitees, or licensees to whom th e 
carrier owes -the duty of reasonable and or din-
ary ca:re, and if they suffer ·indury as a re ,..;ult 
of any neglect or default of the carrier in the 
performance of that duty, it will be respon-
sible therefor. The duty of keeping its sta-
tions, their approaches and surroundin gs, 
safe for the use of persons in the exerds 2 of 
ordinary care, includes the obligation of f.:ee • 
ing that such places are properly lighted. A 
large number of cases illustrating the ap -
plications of the principles thus stated to 
varying conditions of fact a:re collected in 
notes to G., H. and S. A. R. Co., vs. Matz-
dorf, 20 L. R. A., (N. S.) 833, and 20 L. R. A. 
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528, and Burch. Car. par. 991. The care which 
the carrier is required to exercise under such 
circumstances differs . in degree from that 
that which it is bound to exercise in the ac-
tual transportation of its passengers, and the 
obligation for its exercise arises from a dif-
ferent source. For while in the transporta-
tion of its passengers the contract of trans•-
portation imposes upon the carrier the duty 
of exercising "the utmost care and diligence 
which human foresight can use" to protect 
the passenger (B. & 0. R. Co., vs. Breinig, 
25 Md. 378, 90 Am. Dec. 49; P. B. & W. R. 
Co. vs. Allen, 102 Md. 110, 62 Atl. 245), in the 
case of an invitee its duty is to use only or-
dinary and reasonable care for his protection, 
and that duty arises by implication as a mat-
ter of law ( 4 R. C. L. 1053). 

In the notes to Donovan vs. Griffith, . 2 L. R. A. 
(N. &. 833), many later cases are collected on the 
same point and to the same effect. 

The evidence showed that the cause of Mrs. Kuch-
ler's .accident was the accumulation of ice and snow 
upon the steps; that a sufficient interval of time had 
elapsed since the precipitation of the snow to afford 
opportunity either for its complete removal or for 
making the stairway reasonably safe by the sprinkl-
ing of ashes or sawdust or the like, upon it. 

The cases hold that carriers of passengers 
for hire are legally responsible for injuries 
happening to the passengers from dangers 
produced by the elements when they have ns-
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sumed a dangerous form (such as the accu-
mulation of ice on the car steps, so as to 
cause the passenger using ordinary care to 
slip _and fall), and when sufficient previous 
opportunity _ has been had to remove their ef-
fects or to remedy the danger; and their duty 
in such regard is not perf armed simply by 
appointing servants, whose duty it is to keep 
the car steps in a safe condition, nor is it any 
excuse that such servants neglected their du-
ty; .and, where a substantial doubt as to the 
actual performance of such duties by the ser-
vants appears by the evidence, the question 
should be settled by the jury. Murphy v. 
North Jersey St. Ry. Co. 80 Atl. Rep,, 331. 
(Court of Errors and Appeals of N. J.) 

A carrier is liable for injuries due to an 
accumulation of ice on a stairway at its • station which it had negligently permitted 
to remain after . the expiration of a reasonable 
time to charge it with notice of the danger 
incident to the use of the way in that condi-
tion. Costello, et al. vs. Director General of 
Railroads. 112 Atl. Rep. 861. 

As between Mrs. Kuchler and the New Jersey and 
New York Railroad Company, the fact that the lat .. 
ter had leased to the Borough of Riverside, the, 
ground on which the steps in question were located, 
is immaterial; the evidence shows that the st air~ 
were in such close proximity to the railroad station 
that the public was accustomed to use them as a 
means of getting into and away from the station; 
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and that in the nature of things, this use of the steps 
as a way of passage for this purpose m12~t ~?,ve been 
recognized and assented . to by the c6>mpany. There 
was access to the park from adjacent public streets; 
paths traversed the park, which converged at the 
head of the steps; the steps, located on the railroad's 
premises, led down an embankment to the lower 
ground; and the railroad station was but a step from 
the foot of fue stairs. In these circumstances, the 
doctrine of D. L. & W. R. R. Co. vs. Trautwein, 52 
N. J. L. 169, applies. 

In that case, a stairway rested against the em-
bankment of the railroad; it was on the company's 
grounds and led to the public street. From the depot 
building to the top of this stairway there was a gra-
vel walk. It was, apparently, a way provided as a 
means of access to and from the company's depot 
gro unds. The test of liability was said by this Court 
to be: 

If, to persons of ordinary understanding 
and discernment, it appeared to be such a 
way, and by the company it was allowed to 
remain and be in use by 1 passengers going 
to or from trains, any one going to and from 
a train as a passenger ,vas authorized to make 
use of it. 

In the instant case, the stairs were apparently a 
way of passage. 

In Van Noordt vs. D. L. & W. Co., 112 Atl. Rep. 
189, this Court held that the trial court rightly re-
fused to non-suit plaintiff, the facts being that the 

\ 
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railroad company had erected a foot bridge ove,r its 
right of way to connect the ends of a public street 
terminating on each side of the railroad ~racks; 
the plaintiff, who was not an employee of the rail-
r o~d company, nor had any business with it, crossed 
the bridge at day break and in descending a flight of 
step s on one side of it, slipped on some snow c:.nd 
ice, fracturing the base of her spine. There 1s evi -
dence th at the r ailroad company made no effort to 
clear awa y the ice and snow, although it had had 
abundant time to do so; there is an implied invitation 
on the part of the railroad compan y for the public 
t o use the bridge. 

The plaintiff being an invitee, and the stairwa y 
being located upon the company's stati on pr emi ses, 
an d the steps by every external sign being a wa y 
of passage to and from the public park and station, 
we think the cause should have been sul;)mitted by 
the tri al court to the ju ry . 

II. 

THERE WAS ERROR IN STRIKING OUT THE 
COMPLAINT IN FAVOR OF DEFENDANT, BOR~ 
OUGH OF RIVE RSIDE . 

For the purposes of the motion to strike out, tne 
counts in the complaint (Case, pages 6-9) touching 
this defend ant, must be assumed to be tru ,e. P2.ra-
graph 2 of the Third Count charges that in and by 
a lease executed prior to the date of the accident, 
the railroad company leased the steps in question to 
the Borou gh of Riverside and that the Borough, in 
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+.he same instrument, assumed the duty of caring 
for the steps and keeping them safe for the use of 
pedestrians. Paragraph 4 of the same count, alleges 
that the Borough of Riverside had both actual and 
constructive knowledge o'f the dangerous state of 
the steps and ample opportunity to remove the snow 
and ice, but negligently allowed the same to remain 
there. 

These counts against Borough of Riverside are so 
framed as to repeat the statements in First Count 
of complaint. The second paragraph in that First 
Count charges : 

In the rear of the said depot was a high 
bank with a flight of steps leading from the 
depot to the top of the bank and connected 
with the streets, built and maintained for the 
use and convenience , of passengers and othe rs 
going to and from the said railroad depot. 

So far as appears by the allegations of the com-
plaint , these stai r s were restricted to the use of 
persons going to and from the depot, and were not 
for a general public use. 

The question of the liability of Borough of River-
side turns upon the fact as to whether that munici-
pality, in accepting a lease of the steps and under-
ta king the r ein to maintain them and keep them in a 
safe condition, was exercising a governmental or non-
governmental function. If the function was govern-
1nental, there . is no liability; if it was non-govern-
mental, the complaint stated a case of liabilit y . Kar -
pinsky vs. Borough of South River, 88 Atl. Rep., 
1073; Bis-bing vs. Asbury Park, 80 N. J. · L. 416; 
28 Cyc. 1257. 
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We think that the Borough stood in this instance, 
upon the same footing as a private corporation, be-
cause it was maintaining a way of passage, not for 
the public generally, but only for such persons as had 
occasion to go to and from the railroad station. Un-
der the allegations of the complaint, the steps wen~ 
not an extension of a public street. On the contrary, 
they constituted a private right of way to and from 
private premises only; they stood upon private prop-
erty. 

How can it be said that the maintenance of a 
right of way over private property to and from pri-
vately owned pren1ises is a public function? 

We think the complaint was wrongly struck out as 
to Borough of Riverside. 

Respectfully submitted, 
FREEMAN & FREEMAN, 

Attorneys for and of Counsel 
with Plaintiffs-Appellants , 

New Jersey Court of Errors and Appeals 

LoursE KucHLER and FRANK 
KUCHLER, her husband, 

Plaintiffs-Appellants, 

u. 

NEVV JERSEY & NEW YORK RAIL-
ROAD COMPANY, a corporation, 
ERIE RAILROAD COMPANY, a cor-
poration, BOROUGH OF RIVER-
SIDE and ALVIN CooPER, 

Def endants-Appellees. 

Action at Law. 

Plaintiffs ' Appeal 
from the 
Supreme Court. 

BRIEF FOR DE ,FENDANT-APPELLEE 
THE BOROUGH OF RIVERSIDE. 

Sta teinen t. 

The complaint in this cause contains eight 
counts, Count Three (Case, p. 6) and Count Five 
(Case, p. 8) on behalf of the plaintiff Louise Kuch-
ler contain the allegations with reference to the 
Borough of Riverside. Count Four (Case, p. 7) 
and Count Six (Case, p. 8) are those of the hus-
band, Frank Kuchler, for the loss of services and 
for the medical expenses of his wife as against the 
Borough of Riverside. 

The complaint, upon a motion made before Mr. 
Justice PARKER, in so far as the same related to 
the Borough of Riverside, was stricken out on the 
ground that it disclosed no cause of action, which 
judgment was entered on April 11th, 19127; the 
order having been made by Mr. Justice PARKER 
on the 22nd day of May, 1926. From this judg-
ment the plaintiffs-appellants have taken an ap-
peal, alleging as their only ground for reversal 
that the Court erred in striking out the complaint. 
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POINT I. 

That the coinplaint discloses no cause of 
action on behalf of the plaintiff's as against 
the defendant, The Borough of Riverside, 
and the Court below did not err in striking 
out the sanie. 

The Third Count (Case, p. 6) which relates to 
the claim against the Borough of Riverside, is upon 
the theory that because of the lease entered into 
prior to the happening of the accident between the 
Erie Railroad Company, the New Jersey and New 
York Railroad Cmnpany and the Borough of River-
side, that it became the duty of the Borough to 
care for the steps and keep them in a safe condi-
tion and that the municipality also assumed the 
responsibility for injuries and damages arising 
from the negligence or other breach of the afore-
said duties, and that the Borough had constructive 
and actual knowledge of the dangerous condition 
of the steps, but disregarding that duty, they al-
lowed the snow and ice to remain upon the steps, 
whereby the plaintiff was injured. 

This count seems to us to be bad because it is 
a conclusion upon the part of the pleader as to 
what the contents of the lease are. There are 
no specific allegations in the count to show the 
contents of the lease or the pertinent provisions 
thereof, if any, casting upon the 1nunicipality the 
duty which the plaintiffs-appellants contend the 
municipality assu1ned. 

Paragraph 2 of the Third Count (Case, p. 6) 
also alleges that by reason of the lease, that the 
1nunicipality assu1ned the responsibility for in-
juries and dan1ages arising from negligence. 

The allegation of negligence in all counts is, that 
as a result of a snow storm, great quantities of 
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snow fell and lodged upon the steps, where it re-
mained until the day of the alleged injury. That 
the travelers upon the steps had caused the snow 
to become packed down and icy and that by rea-
son of the failure to remove the snow and ice, the 
municipality was guilty of negligence. The steps 
in question are upon a piece of ground in the rear 
of the station. 

There is no allegation in the complaint that an 
attempt was made by the officials of the municipal-
ity to remove the snow and did so carelessly, nor 
is there any allegation made that they removed 
the snow after it had fallen in its natural state 
and then permitted the steps to become icy and 
slippery. In other words, they charged that the 
negligence consisted in allowing the snow to re-
main as it had fall en. 

This Court said, in the case of Sewall v. Fox, re-
ported in 98 Law, page 819: 

"The co1nmon law imposed no duty upon 
an abutting owner on a highway to keep the 
sidewalk in front of his premises free fro1n 
sno-w or ice." 

The condition of the steps in this case was the 
result of natural causes and was not caused by any 
act upon the part of the Borough of Riverside, and 
the Borough owed no duty to her except to refrain 
from the com1nission of some affirmative tort 
which resulted in damage to her. The plaintiff 
was using the pre1nises in question as a short-cut 
to the railroad station and did so with the mere 
perm1ss1on or acquiescence of the Borough of 
Riverside. 

"Mere perm1ss1on to pass over dangerous 
lands or acquiescense in such passage for the 
benefit or convenience of the licensee, creates 
no duty on the part of the owner except to re-
frain from acts wilfully injurious.' '' (Phillips 
v. Library Company, 55 N. J. L. 307.) 
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There is no allegation in . the pleadings of the 
purpose for which the municipality rented this 
parcel of land from the railroad company and 
therefore we think that the Court, in the absence 
of any allegation of the purpose, could properly 
assume that the ground was leased by the munic-
ipality for public purposes, such as park purposes, 
and that therefore the municipality, in perf arm-
ing a governmental function, cannot be charged 
with the negligence of its agents and servants in 
the perfonnance of a governmental duty. 

The con1plaint charges in the Third Count (Case, 
p. 6) that the 1nunicipality assumed responsibility 
for injuries and damages arising from negligence 
and other breach of the aforesaid duties under its 
lease with the railroad company. Assuming this 
to be true, it seems that the municipality would 
have no power to make such a contract or to as-
sume any such liability. We have been unable to 
find any statute which would permit a municipality 
to assu1ne any such responsibility. However, in 
the case of the Hill Dredging Company v. Ventnor 
City, in the Court of Chancery, reported in 78 
Atlantic, page 677, the Court there held that: 

"A municipal corporation cannot be bound 
by an engagement which it had no power to 
make and the corporate powers of such a cor-
poration cannot he extended by the operation 
of the doctrine of estoppel." 

To the same effect is Dillon on Municipal Cor-
poralions, 5th Edition, Volume 2, Section 814. 

The Fifth Count (Case, p. 8) is apparently upon 
the theory that the lease which they allege in the 
Third Count is a contract made for the benefit of 
a third party, to wit, the plaintiffs. We think this 
theory is disposed of in the case of Styles v. Long 
Company, reported in 67 N. J. L. 419, where the 
Court said: 
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"We take it to · be quite plain that the rule 
that no one can sue upon a contract unless 
he is a party to it cannot be evaded by bring-
ing what is really an action for breach of con-
tract in the form of an action .of tort. It fol-
lows that, in order to 1naintain an action of 
tort for breach of a contractual duty, the plain-
tiff must have the same status under the con-
tract as would entitle him to maintain an ac-
tion upon contract for a breach of its stipula-
tions." 

Counsel, in their brief for the plaintiffs-appel-
lants, argue that the liability of the Borough of 
Riverside depends upon the question of whether 
or not, in renting the pre1nises, they were exercis-
ing a governmental or non-govern1nental function. 
There is no allegation in either count of the com-
plaint alleging that in executing the lease, the 
municipality was perforn1ing a non-governmental 
function. Counsel cites in support of this, the case 
of Karpinsky v. Borough of South River in 88 
Atlantic 1073. We feel that this case has no ap-
plication to the case at bar. 

Counsel also cites the case of Bisbing v. Asbury 
Park, reported in 80 N. J. L. 416 and 78 Atlantic 
196, wherein this Court said: 

"It is not controverted, and could not well 
be under the law as expounded in this state, 
since the year 1840, that, in the absence of 
statute. an action will not lie against a munic-
ipal corporation at the instance of an in-
dividual who has sustained special damage in 
consequence of the neglect of such corpora-
tion in the performance of a public duty." 

But in that case, the plaintiff sought to bring her-
self within the exception to the general rule on 
the theory that the n1unicipality was not perform-
ing a public duty but was holding the property in 
that case for the benefit of the 1nunicipality and 



6 

receiving income therefrom. In our case there is 
'no allegation in the complaint of the reason for 
the lease made by the municipality. The Court 
there held that the plaintiff had not brought her-
self within the exception to the rule regarding 
municipalities. There is no allegation in either 
count against the Borough of Riverside that in 
the making of the lease as alleged, the 1nunicipal-
ity was perforn1ing a non-govern1nental function, 
which seems to us is a necessary allegation in all 
actions against municipalities for the failure of its 
officers and servants to perform an act. 

We therefore respectfully submit that the judg-
ment striking out the complaint insofar as the 
Borough of Riverside is concerned, should be af-
firmed, with costs. 

MACKAY AND MACKAY, 

Attorneys for Borough of Riverside. 

J. WALLACE LEYDEN, 
Of Counsel. 

0CT.T.1927 

NEW .JERSEY 

Court of Errors and 

LOUISE KUCHLER. and };""'RANK 
K UCH LER., her husband, 

Plain tiff s-, 

vs. 

N RW J ERSIDY and N 1mv Y OR.K 

RAILROAD Co., a corporation, 
the ERIE RAILROAD Co., a co,r-
poration, BOROUGH OF RIVER-
SIDE and ALVIN CoOPEIR., 

Defendants. 

Appeals 

On Appeal 
from the 
Supreme 
Court. 

BRIEF OF HOBART & MINARD IN FAVOR 
OF NEW JERSEY AND NEW YORI{ RAIL-
ROAD COMPANY, ERIE RAILROAD COM-
PANY AND ALVIN COOPER, DEFEND-
ANTS (RESPONDENTS). 

(I) 

Statement of the Case. 

This case c01nes1 before the court on appeal of 
the plaintiffs , from a judgment of nonsuit ente •r'eid 
against them and in favor of the def end an ts , New 
J er s·ey and New Yor ·k Railroad Company, Erie 
Railroad Company and Alvin Cooper, ent-ered at 
t he trial of the case at the Bergen Circuit on Feb-
ruary 21, 1927 ( p. 95). 
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Prior to the trial the complaint was : struck out 
by order of Justice Parker, in so far as the same 
related to the · remaining defe ,nda.nt, the · Borough of 
Riverside ( p. 23) . 

An appeaI has : been taken to this court fron1 the · 
ord er sitriking out the complaint ( i). 1) and a 
separate appeal has 1 been taken from the juq.gment 
of nonsuit (p. 2). 

This: brief will deal only with the ques ition of the 
propriety of th e nonsuit a.s against the • defendants 
oth er than said Borough. 

The suit was brought to recover da1nages 1 for 
personal injuries1 sustained by the plaintiff Louise 
l{uchler and the r€sulting damage to th e plaintiff 
Frank I{uchler, he·r husband, for loss of services, 
medical expenses, etc., by reason of an accident 
sustained by Mrs. I{uchler on January 21, 1925, 
at the Rivm~ Edge , station of the de·fendant New 
Jersey rrnd New York Railroad Compa .ny, in the 
Borough of Riverside, Bergen County, New J er·sey. 

The complaint has eight counts, as follows: 
The First and Second Counts allege negligence 

on the part of the railr 'oad companies. 
The Third, Fourth, Fifth and Sixth Counts al-

lege negligence on the part of the Borough of River '-
side. 

The Seventh and Eighth Counts allege neg·ligence 
on the part of the defendant Cooper. 

A8 to th e railroad companies, the charge of the 
complaint is that said defendants owned and oper-
ated a rail road depot known as River Edge, in the 
rear of which was a high bank, and a flight of 
stepR·, leading from the depot to the top of the 
bank and connected with the streets, built and 
maintained for the use and convenience of pas -
sengers and others going to and from the de,pot; 
that prior to the date of the 1 accident on Janu-
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ary 21, lD:25, there were several snow storms:, as a 
result of which snow fell and lodged upon the 
steps and other property and became pa.eked down 
and icy, thereby caus 1ing the steps to be slippery 
and dangerous; that "the railroa.d" had actuaI and 
constructive notice of the dangerous condition of 
the s.teps, and it thereby beca1ne the duty of the 
railroad companies and their agents and servants 
to clean the steps and remove the ice and s1now and 
"make travel safe" for persons using the ste ,ps; 
that the companies and their servantSI had ample 
opportunity to ren1edy the condition · and remove 
the ice and snow, but negligently failed to do so; 
that on the evening of the day of the accident it 
was dark and the steps were poo1~ly lighted and 
that while the plaintiff Louise Kuchler · was law-
fully upon the steps 1 "at the express: or in1plied 
invitation of the companie,s" in order to go to the 
depot, she slipped upon the snow and ice and fell 
with gr eat force and violence and thereby sus ,tained . 
the injurieSI for which suit was brought. 

The Seventh and Eighth Counts repeat the alle-
gations of negligence asserted against the railroad 
companies and add the further charge, as against 
the defendant Cooper, that he was employed by the 
railroad companies 1 as "station agent and manager" 
of the depot and that it was his duty "under the 
said employment" to clean the steps and keep them 
in safe condition, and that he neglected to, do this 1 

and the a.ccident happened as a result of such negli-
gence on his part (pp. 4-10). 

The ans ,wer of the New Jersey and New York 
Railroad Company denied the allegations : of the 
complaint, except it admitted that it operated the 
railroad and depot and that at the rear of the 
depot there was a flight of .steps leading from the 
railroad property to a park adjacent to a public 
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highway, and that there were snow storms 1 a few 
days pdor to the accident. 

The answer of the Erie Railroad Company de-
nied all the allegations of the complaint. 

The ans ,wer of the defendant Cooper ' denied all 
the all egations , of the complaint, in so far as the 
same re,lated to him, except that he adn1itted the 
phys 1ical conditions1 at the station and admitted that 
he was employed by the New Jersey and New York 
Railroad Company as: "station agent." 

Each of the answers als 10, alleges contributory 
negligence on the part of the plaintiff Louise Kuch-
ler ( pp. 11-21). 

At the trial in the Bergen Circuit the opening 
of counsel for the plaintiffs was reported and after 
ar'gument ther eon a 1notion for nonsuit as againsit 
the defendant Cooper was- granted ( p. 33, line 20). 

:Motion for nonsuit was also made at that tin1e in 
behalf of the railroad companies 1, and de,cision re,. 
served (p. 36, line 10). 

The plaintiffs then offered their ' evidence · and 
the motion for nonsuit having been renewed, the 
same was granted (p. 90) and judgment entered 
accordingly. 

It was admitted that the defendant New Jersey 
and New York Railroad Company was the owner 
in fee of the land upon which the steps mentioned 
in the complaint were located, subject to a leas:e 
dated September 15, 1922, to the Borough of River-
side (E xhibit P-7, p. 9·2; p. 28, line 30) .. 

No exception was taken to the ruling as. to the 
defendant Cooper; and no claim is made in the 
brief of the plaintiffs-appellants that the judgment 
of nonsuit ,vas erroneous as to the defendant Erie 
Railroad Company. 

,v e will hereafter ref er to the . New Jersey and 
New York Railroad Company as "the railroad 
company." 
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(2) 

Brief of the A,·gument. 

I. 

The motion for nonsuit was ·properly granted 
on the ground that at the time of the accident 
the plaintiff Louise Kuchler was a mere licensee 
and there was no allegation or proof of wilful 
or wanton in jury. 

II. 
The motion for nonsuit was properly granted 

on the ground that at the place where the ac• 
cident happened the property was in the pos-
session of a third party, to wit, the Borough 
of Riverside, under a lease from the railroad 
company. 

III. 
The motion for nonsuit was properly granted 

on the ground that the plaintiff Louise Kuch-
ler was chargeable with contributory negli-
gence as a matter · Qf law. 

I. 

The motion for nonsuit was properly granted 
on the ground that at the time of the accident 
the plaintiff Louise Kuchler was a mere licensee 
and there was no allegation or proof of wilful 
or wanton injury. 

In the afternoon of the day of the accident Mrs. 
Kuchler waB visiting a friend at River Edge and 
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left the latter's home shortly befor 'e 6, P. M. to go to 
the sitation to 1neet her husiband on the train that 
arrived at 6.22 P. M:. (p. 37, lines 1-20). She had 
walked a.long certain streets of the borough and 
then "through the park to the station" (p. 37, line 
32). 

The train wasi coming into , the station and she 
started down the stairs ; as she was in the act of 
so doing she s:aw a, person about half-way up the 
stairs and she stepped to her right to grasp the 
railing so that this: pers-on might pass and before 
reaching the railing she slipped and fell (p. 38, 
lines 10-20). 

She was alJout at the second step fr01u the top 
when she fell (p. 40, line 10). 

The plaintiff Frank l(uchler said that when he 
left his wife in the morning of the day of the acci-
dent she told him she would meet him on the 6.22 
P. Nl. train; on the arrival of the train he looked 
for her and did not see her and went home ( p. 62, 
lines 10-30; p. 71, line 10). 

Thisi is the only evidence on this phase of the 
case. It is, therefore, undisputed that Mrs:. Kuch-
ler had no business whatever with the railroad 
company, and it is equally undisputed the-re is no 
evidence of any express invitation extended hy the 
railroad company to her , to make use of the steps. 

Under thes 1e circumstances 1, the first queSJtion in 
the case is what duty rested upon the railroad com-
pany. 

In Fleakenstein v. The Grea,t Atlam,tic lf Paoific 
Tea, Co.) 9,1 N. J. L. 145, Chancellor vValker said: 

"1'1:erchants invite the public to e·nter their 
stores to buy wares. It cannot be said that 
they invite the entrance of those who ac-
company them, but who have no intention of 
purchasing; such persons are mere licens 1ees. 
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vVhile it may be that they invite those who 
enter, who, after inspecting their wares may 
become purchasers, s:uch an invitation did 
not extend to young Fleckenstein, when he 
accompanied his friend Young into the store, 
as he, Fleckenstein, admittedly, had no in-
tention of purchasing anything." 

In Bardenha.gen v. Crossman Co.1 130 Atl. 545,, 
' the plaintiff, a tugboat cap,ta.in, wa8 injured while 
in the act of walking fro1n his tug to the shore , cross 
a barge which wa .s between his 1 tug and the dock 
in order to reach a telephone, at the office of the 
defendant for the purpose of telephoning to his 
ernploye ,r for instructions. It appe ,ar 's that the , 
plaintiff had frequently used the telephone before 
under similar circumsta .nces, but its use was in 
nowise connected with the business of the defend-
ant, but was entirely for hisi own convenie ,nce. In 
sustaining a nonsuit this 1 court said : 

"The situation thus depicted obviously 
places the plaintiff in the status of a mere 
licensee, who could legally expect from the 
defendant, under the well-settled rule, vYhile 
engag€d in the permissive use of defendant's. 
property, nothing more than compliance 
with the obligation that it would refrain 
from acts wilfully injurious to the plain-
tiff." 

The underlying principle of th 'e rule is . that there 
is no mutuality of interesit in the purpose of the 
vis1it between the owner of the premis 1es and the 
vis:itor, and, therefore, the visitor is a mere licensee 
and as,sumes all risks arising out of the want of 
ordinary care. Those who keep premisies for the 
carrying on of business 1 impliedly invite people to 
con1e and transact business with the ,m. A common 
carrier impliedly invites persons to enter' upon its : 
station grounds to inquire about accommodations, 
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to arrange for the shipment or· r·eceipt of fr eight; 
and where a passenger is aged or infirm or over ·-
burdened with lugga.ge the invitation extends1 to 
those who as1sist the ·m. The invitation to the con1-
panion · depends : upon a reasionable requirement of 
the passenger to be assis ,ted by the companion in 
some way dire ·ctly associated with the relation-
ship of carrier · and passenger. If the invitation 
were extended to friends who were biddino- the 
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pas senger adieu or welcoming him upon the end 
of his jo,urne y it may easily be seen that that whieh 
was : a 1nere incident to the busines,s of a common 
cari·ier would become his principal burden. In-
stead of facilitating the discharge of the carrier's 
dutie s, it would serious1y impede them. The friend 

• l t nugi1 very well board the train to say "good bye" 
anc~ the company would be charged with a duty of 
seeing that all such persons were safely off the 
train before it was started. It would be required 
to deter1nine whether pers:ons boarding the train 
were passengers 1 or companions who desired to leave 
the train before it started . There would be no 
limit to the resuHing duties and obligations. 

~pplyin~ the rule that there must be a mutuality 
of interest 111 the purposie of the visit, Mrs. I{uchler 
was not an invitee, but a mere licensee, and it is 
no: _cont~nded that there was a violation of a duty 
arrn1ng from such a relationship. 

As a licens 1ee the railroad company owed to :Mrs:. 
Kuchler the duty only to refrain from wilful or 
wanton injury. There was no allegation and no 
proof of any such injury, and, hence, the nonsuit 
was, pr··ope·rly granted on that ground. 

It may be conceded that a railroad company is 
~nder a duty to exercise reasionable car·e to kee,p 
its property reasonably safe for the use of person~ 
( whether passengers or otherwise) invited to use 
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same. But this pr inc iple does not extend to, prop-
erty which may be customarily used by such per-
sons but not actually maintained by the carrier. 

In De Voe v. N. Y. 0 . & W.R. R . Co.) 63 N. J. 
L. 276,, the decedent came upon the lands of the 
def end ant by the use of a stile over the • defendant's 
fence ·, which s:tile had been built by pers10,ns in the 
neighborhood over four year'S before the date of the 
accident and customarily used b,y them and par -
ticularly the decedent. Just before reaching the 
station platform and while upon the lands of the 
defendant the decedent was struck by a train. It 
was held that a judgment entered against the de-
fendant must be revers1ed. 

In Dieakrn,a,n v. D . L. <f. W. R. R. O'o._, 81 N. J. L. 
460, it appeared that the railroad was built upon 
an embankment and crossed 8tuyve ,s1ant Avenue in 
Lyndhurst, N. J., by a bridge. Th€ station of the 
railroad was situated east of the railroa.d and near 
the avenue . To this station a stairway ran from 
the stre ,et. On the opposite side of the , rail roa .d a 
path started from the avenue, which had been worn 
by the feet of persons passing from the street diag-
onally up the railway embankment to the west side 
of the road. Along this side of the railroad, along 
the top of the embankment, the company had built 
a fence extending fro1n the avenue to a point be-
yond the line of the railroad station on the opposite 
side. Pers 1ons us,ing the path up the embanlnnent 
had been accustomed to pass the end of this fence 
and turn in on the two railroad tracks and cross 
to the SJtation. In front of the station the ground 
was level to permit passengers to re ,ach the cars 
u p,on the two tracks. There was: nothing to indi-
cate a pathway aero-sis: the tracks 1 from the westerly 
side. The plaintiff's 1 intestate passed up the path 
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around the end of the fence and started to cross 
the tracks1 to the station when he was. s1truck by a 
train and killed. It was held that the railroad com -
pany was. not liable. 

The steps on which l\1rs. l(uchler slipped were 
part of a public high,vay leading to the station. 
The lll(~re fact that the company had the fee to the 
land 1v here the steps were constructed, does: not 
make them any the less a part of the highway. If 
the company is liable in this cas,e, it would be 
equally liable to a person using any public hig·h-
way for the purpose of traveling to the station. 

Counsel for appellants citeS' two cases in this 
connection, to ,vit: Delwu;·are etc:. R;. R:. Co. v. 
Tra ,utieein., 52 N. ~T. L. 169, and Yan1Voordt v. De~a"' 
·wcwe etc·. R. R. O'o.) 112, Atlantic 1891 ( officially re-
ported in 95 N. ,J. L. 219). 

In the T'ra.u.t1.vein case, the accident occurred 
upon a stairway which had been constructed by the 
railroarl company upon i.ts embankment, the s:tair-
way leading to the public highway from the depot 
below. 'l'he negligence charged was. the failure of 
the company to exercise ordinary care in main-
taining the stairway in a reasonably safe condi-
tion. The court found that the use of the stairway 
by passengers waS/ permitted by the railroad con1-
pany. In the present case, the stairway was not 
in the possession of the · company, as the lands 
upon which it was constructed were leased to the 
Borough of Riverside . They were in the actual 
possies,sion of the Borough under that lease, and 
the Borough had undertaken the maintenance 
thereof. 

In the Va.nN oorclt case, the injury was. sus:-
tained upon a private stairway and bridge con-
structed by the railr•oad company over its tracks 
connecting the two ends of Factory 8treet in the 
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City of Passaic. The evidence s:howed that F 'ac-
tory Stree ·t was never actually opened across the 
railroad co1npany's right of way, but that highway 
travelers tres 1pas'Sed upon the tracks. of the com-
pany in coming from one end of the highway to 
the other. In an attempt to prevent the use of the 
tracks for that purpose the company built a stair-
way and foot bridge and directed its employees , to 
make use of the brjdge rather than to walk upon 
the tracks, and employees of the company _had di-
rected highway travelers to make similar use of 
the bridge. The question involved in that case was 
whether the br·idge was a public way or a private 
wa.y and the court held that since it was 1 never 
dedicated to public use, it having been privately 
constructed and maintained by the railroad com-
pany, it was : a private way and that the cmnpany 
owed a duty of reasonable care in maintaining it. 
In the course of the opinion the court said : 

"If the bridge · was a public way, then no 
duty was imposed on the railroad company 
to clean the natural accumulation of snow 
and ice from the structure." 

Jn the present case it is to be noted that there was 
a pa th way leading fro1n the foot of the stairway 
in question out to Bridge Street, a public high-
way, which crosRed the railroad tracks a short dis -
tance from the railroad station ( Record 39·, lines 
8 to bottom) . 



12 

II. 

The motion for nonsuit was properly granted 
on the ground that at the place where the ac-
cident happened the property was in the pos-
session of a third party, to wit, the Borough 
of Riverside, under a lease from the railroad 
company. 

There is no proof that the railroad company had 
pos1ses1sion of the property whereon the steps were 
built; on the contrary, the only proof on the sub-
ject shows that that property had been leased to 
the Borough of Riverside by lease dated September 
15, 19122 ( Exhibit P-7, p. 92). 

There is no proof whatever that at any time after 
the · making of this lease the railroad company re-
tained possession of the steps or undertook to exer-
cise any sup ,ervis 1ion or control over them. On the 
contrary, the only evidence in the case is that at 
about 91.30 o'clock on the evening of the accident 
the janitor of the Borough Fire House asked a boy 
to sprinkle ashes on the ste ·ps ( pp. 72, 73), and 
that the janitor, himself, helped spread the ashes 
(pp. 86-87). 

There · is no claim that any employee of the rail-
road company, either before or after the accident, 
undertook to maintain the steps. 

The only clahn of negligence is a failure- to clean 
the snow and ice fro1n the steps ,; there is no clain1 
that the railr ·oad company had constructed the 
ste,ps1 or that there was any defect in the steps them-
se·lves. 

In Jll cl(eoivn v. J(ing) 99· N. J. L. 251, Mr. Jus 1tice 
l{atzenbach said: 

"'rhe complaint does not allege a struc-
tural defect. This implies that the drain 
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and cover were properly constructed. F ·or 
permitting a sidewalk to become out of re-
pair and thereby dangerous. a. tenant is re-
i-::ponsible, as the tenant's duty is: to use ordi-
nary care to malrn the sidewa lk reasonably 
safe." 

In City of Lowell v. Sp,a111,,lding) 4 Cush, 277, cited 
with approval in M c1(eown v. I{in_q) supra., Chief 
Justice Shaw said : 

"By the common law the o,ccupier and not 
the landlord is. bound, asi between himself 
and the public, s:o far to keep buildings , in 
repair they may be s1afe for the public; and 
such occupier is p,rima , facie liahle to third 
persons for damages arising from any de-
fect. If, indeed, there be an expres ,s. agree-
n1ent bet,ve en landlord and tenant that the 
for-mer sha 11 keep the · premises in repair s:o 
that in case of a recovery against the tenant 
he would have hisi remedy over, then, to a.void 
circuity of action, the party injured by the 
defect and want of repair may have his ac-
tion in the first instances against the · ] and-
lord." 

The cases: support the contention that a failure 
to re•move snow and ice from an otherwise safe 
flight of steps will not render the landlord liable 
in damages to one injured as. a result of such fail-
ure, when, as in this 1 case ·, the entire · lands and 
the s1tructure itself are leased to a. tenant who at 
the time of the accident was in actual possessi1on 
of the premis~R 
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III. 

The motion for nonsuit was properly granted 
on the ground that the plaintiff Louise Kuch-
ler was chargeable with contributory negli-
gence as a matter of law. 

The general ru]e is undis ,puted that a person 
walking along a highway which was used for public 
travel may assume that the highway iS: reasonably 
safe for that purposie; but when the highway is 
obviously dangerous or when the traveler actually 
sees the dangerous 1 condition, he must, himself , use 
care · to avoid injury. 

In Vorr-ath , v. Bu rrk,e) 63 N. J. L. 188, the court 
said: 

"If we assume negligence in the landlord, 
still no right of recovery agains:t , him was 
established. I(now ledge of the dang·er com -
pels the as1sumption of the risk of use in such 
a case. JJ!l.iiUen v. Rainecvr) 16 Vroom 520; 
Pra(J'l,k, v. Cousadi) 21 Vroom 23. The plain-
tiff's daughter wasi fully aware of the con-
dition of the door when she attempted to 
hold it on her return down the stairway. 
She knew the weigh ts were off and delib-
erately assumed what risk there was in de-
scending ·» -::-." 

In Sau ,nders · v. Smith Rea.lty Co.) 84 N. J. L. 276, 
it was held that a person, being su.i ju1t·is) who un-
dertakes to uSJe a dangerous 1 way, with full knowl-
edge of its unsafe condition, assumes the risk of 
injuries which may result to him from such use. 

In Rooney v. Siletti) 96 N. J. L. 312, the plaint~ff 
fell down the · cellar s,teps of a building due to the 
fact that the stairs were covered with frozen snow 
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and ice. The testimony of the plaintiff, hers,e]f, 
waSJ tha.t she observed this co,ndition and knew it 
was dangerous, but that s1he wanted to get some 
coal "and was compelled to take the cha.nee." Held) 
error to refus:e to grant a nonsuit on the ground 
that the plaintiff assumed the risk of the accident 
bee a use she had full know ledge of the dange ·r. 

In the present cas:e, Mrs. Kuchler ·, on her own 
very candid statement of the condition that she 
observed, is chargeahle with contributory negli-
gence. S.he testified : 

"Q. S o,v, as you got to the stairs, tell us 
just v1rhat happened, and in what condition 
you found it? A. vV en, when I got to the 
stairs I noticed that they were full of ice ' . and sinow, and I looked down, and I saw 
that there was just a foot path where the 
people had come up and down. And I started 
dmvn that side, and as I just started down, 
there was a perSJon c01ning up, or about half-
1vay up the s1tairs ,. So, I stepped to my right 
to get ahold of the railing so that this: per-
son could pass, and before I r·eached the 
railing, I slipped. 

Q. This. place that you call a pathway, or 
a pla .ce where people had been coming up 
and down, was there any snow on that por-
tion of the steps? A. vVell, it looked to, me 
-as if it was-I know it was co,vered with 
ice. 

Q. Ice? A. It looked to me as though 
there waSI snow there, too. 

Q. And ·was there any ashes 1 or sand or 
any other material upon the steps? A. I 
<lid not se·e any. 

Q. What djd you have on your feet? A. 
Rubbers. 

Q. Now, wa,s, the·re a light at the station? 
A. Yes. 

Q. And did it reflect upon the s:tairway? 
A. vVell, it didn't show much of a light, be• 



1G 

cause it was a very poor light" ( p. 38, line 
12, to p. 39, line 1) . 

* * 
"Q. Now, :Mrs1. Kuchler, will you jusit take 

the pencil and indicate a.bout where you were 
at the time that you slipped? A. vVell, I 
couldn't have Leen more than the second 
step dovvn. 

The Court : The second sitep from the 
top, on the right part of the step to you; 
is that right, :Mrs. Kuchler? You were at 
the right of the--

The 'iVitness: I started down this side 
he re (indicating) , thi s i s where th e--
Q. Indi cating the left side? A. This is 

where the path was (indicating), see?· And 
I saw this person coming up. It musit have 
been just about along here (indicating). So 
I stepped over to my right to get ah old of 
this railing here (indicating). 

Q. Indicating the railing on the right? A. 
On the right side, when I-shall I mark this 
here (indic ating)? 

Q. Yes. 
'l1he Court: I do not know that it will 

do much good to mark; the point is, it 
was about the second s!tep from the top? 

The vVitness: Yes" (p. 40, lines 5-33). 
* 

"Q. 'iiVhen you s.peak of a path, do yon 
mean that there wa s a. place on the stairs 
that had been cleared of the snow? A. No, 
it ·wasn't cle~red. It was just where the 
people had tramped it down; that is, going 
up and down the stairs. 

Q. And the re-st of the stairs were- A. 
,vas all ice, was right even with the steps. 

Q. vVhere there had been no pa th? A. No 
pa.th at all. 

Q. And it was on that part that you 
stepped? A. I s1tepped over to let thi&--

Q. To let this 1 other person- A. Yes. 
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Q. -get by on the step? A. Yes" (p. 41, 
lines 8-20) . 

On cr oss-ex a.mrina.tion: 
"Q. Now, you say when you got to the 

head of this fiigh t of steps, you then sa.w 
the condition- A. Yes. 

Q. -that was there? You actually ob-
served, did you, that ther ·e wasi snow upon 
the s1teps? A . Yes. 

Q. And that that s,now extended over the 
en tire step? A. Yes. 

Q. Except that narrow pathway? A. Yes 1• 

Q. · yvhere persons had trodden it down? 
A. Yes. 

Q. That, ho,vever, was not clean, was it? 
A. No. 

Q. And did you observe closely, M1 .. s. 
I{uchler, as to wh ether it was snow upon 
the steps or jusit ice? A. Well, I think it 
was both. 

Q. You think it was both? A. Yes, be-
cause the~there was deep snow. 

Q. Are you pr ·epar ed pos:itiveily to say, 
:Mrs. Kuchler, that there was snow there as 
well as ice? A. Yes, I think I can. 

Q. You would say so? A. Yes.. 
Q. And to that extent all the way down 

the s1teps? A. Yes. 
Q. And clean acros ,s from s,ide to siide'? 

A. Yes. 
Q. Now, did you see this person coming 

up the steps before you started to descend? 
A. No•. 

Q. As soon as you saw him-was it a. he 
or a her? A. vVell, that I couldn't tell you. 

Q. You do not know? A. I do not know. 
Q. As sioon as you saw that person, yon 

imrnedia tely unde ·rtook to step over? A. 
Yes , so that he could pass, or her pass, what-
ever it ·was. 

Q. You then stepped into the portion of 
the stairway- A. Yes. 
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Q. -which ,vas in much ·wors,e condition 
than that upon which you had undertaken 
to des:cend? A. Yes. 

Q. Now, will you describe, Mrs. Kuchler, 
as beS1t you can, the condition of the stair-
·wa.y to the side of this. trodden pathway as 
to whether it was filled up more or less like 
a toboggan slide, the snow being piled in 
up to the siteps, or whether there was just 
a little collection upon it? A. Well, the 
way it looked to n1e, as: if the whole-it wa s 
a. pile up from side to side; that is the way 
it looked like. 

Q. More or less like a toboggan S1lide? A. 
Yes. And I ,vas going to pick the way down, 
Lecause, as I say, the train was coming, and 
I thought I would get down where everybody 
else had trodden down. 

Q. And this whole pile you ha .ve ref erred 
to, to the ~ide of the tr'Odden pathway- A. 
Yes. 

Q. -was covered with ice? A. It was.. 
Q. Now, the trodden pathway it self; ju st 

a.bout how wide was that? A. Well, just s:o 
that a pers 'on could walk clown. 

Q. ,vell, now- A. I do not think it-- · 
Q. -can you give uSI, as nearly as you 

can, the width of it? A. Oh, it was just a 
small--

Q. You are indicating now about 10 
inches, aren't you? A. Yes; hardly a foot. 

Q. About 10 inches; barely enough to put 
one foot on it? A. Yes. 

Q. Is that correct? A. Yes. 
Q. Could you sta.nd there with your two 

feet? A. I do not believe you could. 
Q. You do not think you could. A. No, 

I do not think you could. 
Q. And how far was that from the ex -

treme left-hand s.idc of the stairway, that 
trodden pathway? A. Well, it was over the 
-towards the railing. 

Q. Was it near enough s10 that one could 
hold onto the railing? A. Yes. 

Q. And you ha.d been holding onto the 
railing? A. I was holding onto the railing 
a.s I ,vas going down. 

Q. And you say that that was slippery, 
too? A. Yes. 

Q. And we-re holding the railing as you 
vvere h elping yourself down? A. Yes. 

Q. But when you sitepped off to the side, 
you let go of the railing? A. Yes, I had to. 

Q. You had to in order to get over to 
the side , didn 't you? A. Yes. 

Q. So that this pathway wasn't inunedi-
ate]y next to the railing; there was 1 a slight 
space '--- A. Yes, sure. 

Q. -from the left Slide of the steps. to the 
pathway? A. Yes. 

Q. An.d then the additional spa ce? A. 
Yes. 

Q. ~ro the right sid e? A. Yes' ' (p. 48, 
Jine 30, to p. 51, line 20) . 

On her own evidence there can be no doubt a.bout 
the fact that Mr s. Kuchler saw the condition of 
the steps befor e• she atternptecl to walk down the 
~ame. S.he admits. that she obs erved that they had 
not been shoveled and that the s:teps were not 
clea red at all except for a point wher ·e people had 
"t r amped down" --thi s: space being about 10 inches , 
wide. 

Sh e also admits that when she started to descend 
the siteps. s:he ha.cl been holding onto the rail and 
that s:he let go, of same in order to n1ove over to 
one s1ide for the purpose · of making way for the 
per son who was ascending, so that at the moment 
she feU she did not have hold of either railing and 
that in order to gr ·asp the railing again she would 
have to take two or three steps. (p. 51, line 30). 

Thi s. stairway was hut one of several means of 
access· to the station. 1\1:rs. Kuchler voluntarily 
selected a way of approach which was , obviously 
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dangerous, and her own evidence shows that she 
knmv and appreciated the danger. 

'l1here is no dispute in the , evidence, either as 
to the condition of the siteps or as to what S>he saw 
and o bs1erved ; likewise there is no dispute as, to 
wha t she did or failed to do in attempting to make 
use of the steps . 'l'he inference is: conclusive that 
the unfortunate accident was due at least in part 
to her o-"vn negligence and for this reason also, the 
jud gment of non-suit ,vas1 properly granted. 

IV. 

For these reasons the judgment of nonsuit 
as to the defendants New Jersey and New York 
Railroad Company, Erie Railroad Company 
and Alvin Cooper should he affirmed. 

GEORGEl S. HOBART, 
J QIIN E. SEILSER, 

I-IOBAR.'l' & MINARD, 
Attorneys for said Defendants 

(Respondents) . 

of Counsel. 




