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T h o mas  A . R y e r ,

Defendant in Error, | ;
i

vs. rO n  Contract.

A d ol ph  T u r k e l ,
Plaintiff in Error.

______________________________ j  .

BRIEF OF PLAINTIFF IN ERROR.

The entire facts in this case will be found 
on pages 1 6  to 2 1 , both inclusive, o f  the printed 
book.

The facts, briefly stated, are these. The 
plaintiff in error em ployed the defendant in 
error as a broker to secure a purchaser for cer-
tain real estate in Jersey City then ow ned by 
the plaintiff in error. The contract o f  the em-
ployment is found on page 1 9 , the contract 
itself being printed on one side o f the card and 
the location and description o f  the property 
being printed on the reverse side. The evi-
dence is all docum entary with the exception 
of the fact that the plaintiff in error testified 
that he instructed the defendant in error to sell 
the premises in question for cash, and this was 
not contradicted.

The plaintiff in error contends that the ju d g-
ment rendered against him in the District
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Court and the affirmance of that judgment by 
the Supreme Court are erroneous.

I

Because the evidence did not show that the 
said defendant in error had produced a pur-
chaser ready and willing to enter into a con-
tract on the terms designated in said agree-
ment in writing, between said plaintiff and de-
fendant.

The plaintiff in error , insists that even if there 
was no evidence to show on what terms he was 
willing to sell the property outside of the card 
of authorization, a copy of which is found on 
page 19, that there it will be found that the 
price is stated at ninety-five hundred dollars, 
and as the terms of the sale are not given in 
any particular the only conclusion which can 
be legally drawn from the authorization is, that 
the price was ninety-five hundred dollars in 
cash. This is placing a construction upon the 
card aside from the testimony of the plaintiff 
in error, that he instructed the defendant in 
error to sell for cash. It is true that there is 
mentioned an encumbrance of six thousand 
dollars mortgage, but this, as well as all the 
other facts in relation to the property, is merely 
descriptive of the premises.

If this contention is found to be good, the 
judgment must be reversed, because the evi-
dence shows that the purchaser, whom the de-
fendant in error produced was not ready, will-
ing and able to purchase on the terms pre-
scribed by tne plaintiff in error, but that the 
purchaser was to assume the present mortgage,
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paying the difference of thirty-five hundreds 
dollars in cash (see Exhibit B, page 19, &c.). 
There are a number of reasons why one who is 
desirous of selling real estate on which there is 
a mortgage given in the usual way to secure 
the bond accompanying it, should insist upon 
the payment in cash in order that his mortgage 
may be cancelled and his bond be returned to 
him.

When the seller parts with title to the prop-
erty it would be but natural for him to desire 
to be relieved from all liability upon any bond 
and mortgage which had been executed by him, 
Should he sell subject to the bond and mort, 
gage his liability would still remain, while if 
he sold for cash the bond and mortgage would 
be necessarily paid off and all liability of the 
seller thereunder would be terminated. There, 
fore it is but a reasonable inference that the 
plaintiff in error in this case desired to sell the 
property for cash; the evidence shows that he 
so stated, and the authority for selling very 
significantly omits to state what the terms were> 
although there was a particular space on the 
card alloted for that purpose.

The principle involved in this first contention 
has been so well established that we do not 
think it necessary to cite but one authority.

Am. & Eng. Ency. Law (1st Ed.), Vol.
2, pages 578-587.

2 .

Because said defendant in error never brought 
the plaintiff in error and the alleged purchaser
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to an agreement on the terms mentioned in the 
authority of sale.

Placing the construction on the contract 
given to it by the plaintiff in error there is no 
question but what the vendor and vendee 
were never brought to an agreement, and as a 
matter of fact no agreement has ever been 
reached between them.

A sale by a broker on different terms than 
those specified is not binding on the principal; 
neither is the broker entitled to commissions 
where he modifies the contract without the 
knowledge and consent of his principal.

Am. & Eng. Ency. Law (2nd Ed) 
Vol. 4, 971-975-

The employment in this case being by 
special agreement in writing the rights and 
liabilities of the parties will be determined by 
the terms of the agreement exclusively.

Hinds vs. Henry 7 Vr. page 330.

A case exactly on all fours with the one 
under consideration is Crowley Co., vs. Myer 
40 Vr. page 245. There, as in this case, there 
was an authority in writing authorizing the 
agent to sell the property for seventy thousand 
dollars. The amount to be paid in cash was 
blank and the amount to remain on mortgage 
at the rate of six per cent, was blank. A 
purchaser was found who was willing to buy 
the land at the price fixed, not all in cash but 
partly by the exchange of lands, and balance 
in cash. The court held, however, that when 
the consideration is fixed by the owner in the 
authority given to the agent at a certain price
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in dollars, the owner may reject a purchaser 
provided by the agent who offers to pay the 
price, not in dollars but in other property. The 
court however decided in that case that inas-
much as the owner accepted the offer made by 
the purchaser even though it was not in the terms 
provided in the authority given the agent, 
nevertheless the agent was entitled to his com-
missions. In the case at bar if the plaintiff in 
error had accepted the contract offered by the 
purchaser procured by the agent, the agent 
would have been entitled to his commission, 
but inasmuch as the owner refused to accept 
the purchaser and did not afterward convey 
the property to said purchaser, the agent is 
not entitled to his commissions.

The Supreme Court in the case at bar held 
that the authority to sell was susceptible of 
the construction that a sale for thirty-five 
hundred dollars in cash and purchaser as-
suming the mortgage of six thousand dol-
lars fulfilled its terms, although the contract 
states a money consideration only ; and that 
the District Court having found under the 
agreement and org,l proof that such was the 
intention of the parties, the judgment would 
not be reversed.

We admit, the rule to be that where there 
is any evidence to warrant the findings of 
the court below as to facts the Appellate 
Court will not reverse such findings, but we 
insist that there was no evidence which 
would warrant such a finding of fact.

There was no evidence whatever before the 
Supreme Court showing that the District
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Court found any such intention in the minds 
of the parties.

There was no evidence whatever before 
the Supreme Court that there was any oral 
proof taken before the District Court on behalf 
of the plaintiff respecting the terms of sale 
or any oral proof whatever excepting the 
testimony of the defendant that he told the 
defendant in error to sell for cash which is 
uncontradicted.

As we understand the practice, the Su-
preme Court in these cases is confined to 
the record before it, and it cannot assume 
that oral proofs were taken concerning a 
fact in issue where none appear in the record 
certified by the court below.

We then are confined in this case to this 
single question. Does the authority to sell, 
Exhibit A, confer upon the defendant in error 
the right to sell the premises mentioned there-
in upon the terms set forth in Exhibit B, there-
by entitling defendant in error to his commis-
sion? This is purely a question of law, prop-
erly reviewable by the Supreme Court under 
dll circumstances, and we contend it must be 
answered in the negative.

We therefore submit that the judgment of 
said District Court was erroneous and also the 
judgment of affirmance of the Supreme Court, 
and that they should be reversed and judg-
ment directed to be entered in favor of the 
plaintiff in error and the defendant below.

Respectfully submitted, 
MELOSH & MORTEN,

Attorneys for plaintiff in Error.



N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  

A P P E A L S .  .

o

)
T H O M A S  A . R Y E R ,  )

)
D e fe n d e n t  in E r r o r . )

) I N  E R R O R ,  
vs. )

)
A D O L P H  T U R K E L ,  )

, . )
P la in tif f  in  E r r o r . )

)------------------------------------------------o

B R I E F  F O R  D E F E N D A N T  I N  E R R O R .

T h is a ctio n  w as tr ie d  an d  ju d g m e n t  g iv e n  in  fa v o r  

of the p la in tiff in th e  S e c o n d  D is tr ic t  C o u rt  o f J e rse y  

City and fro m  th e re , c e r t io r a r i  w a s ta k e n  to  th e  

Suprem e C o u rt. A r g u m e n t  w a s  h ea rd  b y  a s in g le  

Justice p u rsu an t to  th e  s ta tu te  an d  th e  said  ju d g -

m ent w as in all th in g s  a ffirm e d . T h e  m a tte r  n o w  

com es b e fo re  th is  c o u rt  u p o n  a w r it  o f e rro r.

A  carefu l re a d in g  o f th e  S ta te  o f C a s e  w ill d isc lo se  

that the p la in tiff in c e r t io r a r i in th e  S u p r e m e  C o u rt  

relied e n tire ly  u p o n  q u e s tio n s  o f fa c t  an d  n o t o f la w , 

and th at he b rin g s b e fo r e  th is  c o u rt  p u re  q u e s tio n s  
of fact.

D ecision s o f fa c t  w e re  m ad e b y  th e  S e c o n d  D is tr ic t  

Court o f J e rse y  C ity ,  w h ich  d e c is io n s  o f fa c t  w e re

nding upon th e  S u p re m e  C o u r t  if th e re  is su ffic ie n t 

evidence to  su stain  th e  c o n c lu s io n s  o f th e  tr ia l co u rt.

M arcu s vs. G r a v e r , 43 V r . ,  95.
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A n d  i t i s t h e s e t tl e d  l a w  o f t h i s f o r u m  t h a t f a c t s 

f o u n d  b y t h e D i s t r i c t C o u r t w ill b e p r e s u m e d  tr 6; r e s t 

u p o n c o m p e t e n t p r o o f. .   ̂  >.  b

G o r e v s. H e r r i n g , 4 3 V r.,. 4 2 3 .  j n s b r i n

^ F o ll o w i n g  t h e s e  d e c i si o n s,' t h e  S u p r e m e  C o u r t 

f o u n d  t h e r e w a s s u f fi c i e n t e v i d e n c e  t o  s u s t a i n t h e 

j u d g m e n t o f t h e S e c o n d  D i s t r i c t C o u r t o f J e r s e y C i t y 

a n d a c c o r d i n g l y  t h e j u d g m e n t, w a s a f fi r m e d .

I Q   B r i e fl y  c o n d e n s e d  t h e p l a i n t i f f i n e r r o r, i n t hi s 

■ 1  e ^ o u r t, a s s i g n s e r r o r t h a t t h e r e w e r e n o t s u f fi c i e n t 

f a c t s b e f o r e t h e S u p r e m e C o u r t w h e r e b y  t h a t C o u r t 

c o u l d  j u s t i f y  t h e fi n d i n g s o f t h e t r i a l j u d g e .  A b s o -

l u t e l y  n o q u e s ti o n s o f l a w  w e r e b r o u g h t, b y c e r ti o -

r a r i, b e f o r e t h e S u p r e m e C o u r t a n d t h e r e a r e n o 

q u e s ti o n s o f l a w  i n t h i s C o u r t.  T h e y  a r e p u r e l y  q u e s -

ti o n s o f f a c t, a n d i t i s w e ll e s t a b li s h e d  l a w  t h a t a d e -

c i s i o n o f f a c t d e c i d e d  b y  t h e S u p r e m e ’ C o u r t u p o n 

c e r t i o r a r i i s b i n d i n g  u p o n  t h i s C o u r t. -

J O
S t a t e  v s. M a y o r , & c ., o f V a il s b u r g h , 5 3 A tl., 

3 8 8, G a r r i s o n , J.

R e s t i n g  u p o n  t h i s l a w  t h e a s s i g n m e n t s o f e r r o r o f 

t h e p l a i n t i f f i n e r r o r w ill b e t a k e n  u p i n o r d e r t h o u g h 

t h e r e i s b u t o n e q u e s ti o n  p r e s e n t e d  i n a ll t h r e e , a n d 

t h a t i s o n e o f f a c t a n d n o t o f l a w , a n d i s t h e r e f o r e n o t 

p r o p e r l y  b e f o r e t h i s C o u r t.

_ _  1. “ B e c a u s e t h e s a i d S u p r e m e C o u r t d e c i d e d  t h a t

’  t h e d e f e n d a n t i n e r r o r h a d p r o d u c e d  a p u r c h a s e r 

r e a d y  a n d  w illi n g  t o e n t e r i n t o  a c o n t r a c t o n t h e 

t e r m s d e s i g n a t e d  i n t h e a g r e e m e n t i n w r i ti n g , b e -

t w e e n  t h e p l a i n t i f f a n d d e f e n d a n t i n e r r o r . ”

A l t h o u g h  t h e b r o a d n e s s o f t h i s  a s s i g n m e n t w ill 

a ll o w  m a n y a r g u m e n t s , t h e p l a i n t i f f i n e r r o r c o n fi n e d 

h i m s e l f i n h i s p r o o f t o  t h e o n e p o i n t ; t h a t t h e s al e 

w a s n o t m a d e i n a c c o r d a n c e w i t h  t h e t e r m s o f t h e 

a g r e e m e n t i n w r i t i n g , g i v e n  b y t h e p l a i n t i f f i n e r r o r 

1 Q t o t h e d e f e n d a n t i n e r r o r, s o o n l y t h a t p o i n t w ill b e
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co n sid ered .h ere . ( A g r e e m e n t  is fo u n d  S t a te  o f C a se , 
p. 18, 1. 29, an d  p. 19 .)

In the first p la c e , th e  tr ia l ju d g e  fo u n d  “ th a t  th e  

defendant, A d o lp h  T u r k e l,  a t  th e  tim e  o f s ig n in g  E x -

hibit A ,  in s tr u c te d  th e  p la in tiff , R y e r , to  sell th e  

prem ises a t th e  p r ic e  a n d  on th e  te rm s  n am ecb o n  E x -

hibit A , h e r e to fo r e  a n n e x e d .”  C a se , p. 18, 1. 1 to  4. 

F u rth er th e  tr ia l c o u rt  fo u n d  th a t  th e  sa le  w a s m ad e 

to H a rrie t E . P h e lp s  (w h o  w a s p r o d u c e d  b y  th e  p lain t, 

t :ff at the tria l, c a se , p . 13 , 1. 40) a n d  th e  te rm s o f th e  

sale are in a c o n tr a c t  w h ic h  w a s in e v id e n c e , m a rk e d  

E x h ib it  B . (C a se , p. 19, 1. 39, a n d  pp . 20 a n d  2 1 ) ;  

see case, p a g e  17 , 1. 1 to  15 . T h e  fa c t  is th e n  th a t  

the trial c o u rt fro m  th e  e v id e n c e  th e re  p r o d u c e d , d e -

cided th a t th e  sa le  w as m a d e  a c c o r d in g  to  th e  a g r e e -

ment b etw e en  th e  p la in tiff  a n d  d e fe n d a n t  in e rro r, 

fact and this c o u rt  is a lso  b o u n d  b y  th e m . G o r e  v.

19

T he S u p rem e C o u rt  w a s b o u n d  b y  th e se  fin d in g s  o f 

H errin g , su p ra ; S ta te  vs. M a y o r , & c ., V a ils b u r g h , j q  
supra. /  • >

It w as p ro v e n  a t th e  tr ia l th a t  th e  d e fe n d a n t b e lo w  

signed th e a g r e e m e n t  th e re  m a r k e d  “ E x h ib it  A , ”  

which w as on a ca rd , a fte r  th e  r e v e r s e  sid e o f th e  ca rd  

had been filled  o u t. T h e  d e fe n d a n t b e lo w  te stifie d , 

as the re tu rn  sh o w s, th a t  h e  “ to ld  R y e r , th e  p la in tiff , 

that the p r o p e rty  w a s to  b e  so ld  fo r  c a s h .”  T h e  

plaintiff b e lo w  b y  his. c o u n se l o b je c te d  to  th e  a d m iss io n  

of this ev id e n ce  and o b je c t io n  is m a d e  a t th is  t im e  to  

any co n sid era tio n  b e in g  g iv e n  to  th is  e v id e n c e  b y  3 0  
this co u rt as it is o ra l te s t im o n y  te n d in g  to  v a r y  th e  

written in stru m en t. E v id e n c e  w a s b r o u g h t  o u t  in 

rebuttal th a t no  su ch  s ta te m e n t w a s  m a d e . T h e  

trial ju d g e , w h o  is a p ro p e r  ju d g e  o f th e  v e r a c it y  o f 

t e w itnesses, ta k in g  in to  a c c o u n t  th e  s h o w in g  m a d e  

y the w itn esses on  th e  s ta n d , d e c id e d  th e  fa c ts  to  b e , 

t at no such s ta te m e n t w a s  m a d e , a n d  th a t  th e  te rm s 

were as sta ted  on  th e  c o n tr a c t , th a t  i s ; th e  p r o p e r ty  

was to be sold  su b je c t  to  th e  m o r t g a g e  fo r  s ix  t h o u -

sand dollars. S e e  c o n tr a c t ,  c a s e , p. 20, 1. 2 2 -2 7 . 4 0
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N o  o b je c t io n  w a s e v e r  m a d e  b e fo r e  th e  tr ia l that 

th e  d e fe n d a n t b e lo w  o b je c te d  to  th e  te rm s  upon 

w h ic h  th e  p r o p e r ty  w a s so ld . H is  o b je c t io n s  w ere: 

first, th a t  his w ife  w o u ld  n o t  s ig n  ; se co n d , as to  som e 

ta x e s  an d  w a te r  r e n ts  w h ic h  h e  d esired  th e  p u rch aser 

to  p a y . C o n s id e r  th e  a b s u r d ity  o f a m an , w h o  owns 

p r o p e r ty  e n c u m b e re d  b y  a m o r t g a g e , w h ich  is not 

y e t  d u e , h a v in g  still th re e  y e a r s  to  ru n , te l lin g  a real 

j q  e s ta te  a g e n t  to  g e t  a ll ca sh  fo r  h im , a n d  e v e n  if  the 

tr ia l ju d g e  h a d  b e lie v e d  th e  d e fe n d a n t b e lo w  th e  on ly  

c o n s tr u c tio n  th a t  a n y  m an  c o u ld  p u t  u p o n  th e  s ta te-

m e n t w o u ld  be th a t  “ to  sell th e  p r o p e r ty  fo r  cash ” 

m e a n s  to  s e c u re  fo r  th e  v e n d o r  his e q u ity  in cash.

T h e  tr ia l ju d g e  d e c id e d  as a m a tte r  o f fa c t  th a t the 

te rm s w e re  o n  th e  c a rd , a n d  th a t  th e  p ro o fs  before 

h im  sh o w e d  th a t  a  p u r c h a s e r  w a s o b ta in e d  read y/ 

w illin g  an d  a b le  to  c o n tr a c t  on  th o s e  te rm s. T h ere  

is th e n  n o  q u e stio n  o f la w  a n d  th is  c o u r t  is b o u n d  by 
2 0  th e se  fa cts.

2. “ B e c a u s e  th e  s a id 'S u p r e m e  C o u r t  d e c id e d  that 

th e  fin d in g s  o f th e  tr ia l ju d g e  w e re  b a se d  u p o n  the 

a g r e e m e n t  in q u e s tio n  a n d  o ra l p r o o f  th a t  w ould 

w a r r a n t  su ch  fin d in g s , a lth o u g h  th e re  w a s  n o th in g  
b e fo r e  th e  S u p r e m e  C o u r t  s h o w in g  th a t  a n y  oral 

p r o o f  had, b e e n  ta k e n  o r  r e c e iv e d  b y  th e  tr ia l ju d g e , 

w h ic h  w o u ld  ju s t ify  su ch  a fin d in g .”

H e r e  a g a in  a  q u e s tio n  o f fa c t  is ra ised  an d  this 

c o u r t  is b o u n d  b y  th e  d e c is io n  o f th e  S u p r e m e  C ourt 

u p o n  th e  a u th o r ity  o f S ta te  vs. M a y o r ,  & c ., V a ils- 

b u r g h , s u p r a ; c a se , p. 22, 1. 4 0 ; p. 23, 1. 1-20.

D e fe n d a n t  b e lo w  d id  n o t ta k e  a d v a n ta g e  o f his 

r ig h t  to  an  a p p e a l w h e r e b y  a  c o m p le te  S ta te  o f Case 

m ig h t  h a v e  b e e n  o b ta in e d  fro m  th e  tr ia l ju d g e , but, 

fo r  h is o w n  r e a s o n s , b r o u g h t  th e  m a tte r  to  the Su-

p r e m e  C o u r t  b y  c e r t io r a r i.  In  th e  re tu rn  o f th e  trial 

ju d g e  a ll th e  fa c ts  a re  n o t  c e r t if ie d  b u t  th e  co n clu -

sio n s o f  th e  tr ia l ju d g e  a re  c e rtifie d , a n d  a lth o u g h  in- 

4 0  s u ffic ie n tly , y e t  th e re  w a s su ffic ie n t to  sh o w  there



was e v id en ce  in th e  tr ia l c o u r t  to  su sta in  th e  c o n c lu -

sions of th e  co u rt.

In c e r tio r a r i th e  S u p r e m e  C o u r t  w ill n o t  in q ;u ir e  

into or w e ig h  th e  e v id e n c e  e x c e p t  t o  see if th e re  be 

eviden ce to  su sta in  th e  c o n c lu s io n s  o f th e  D is tr ic t  

C ou rt. M a rc u s  vs. G r a v e r , 42 V r . ,  9 5 , 96.

E v id e n c e  is fo u n d  in th e  r e tu r n  to  th e  w r it  o f cer- 

t orari w h ich  sh o w s c le a r ly  th a t  th e  p r o o f  b e fo r e  th e  

trial co u rt w as th a t  th e  p la in tiff  in e r ro r  in s tr u c te d  

the d efen d a n t in e rro r  to  sell th e  p r o p e r ty  a c c o r d in g  

to the term s in w r itte n  a u th o r ity  to  se ll, (ca se , pc 16, 

1. 38-41), w h ich  a g r e e m e n t  sh o w s a m o n g  its  te rm s  an 

en cum b ran ce a g a in s t  th e  p r o p e r ty  o f a m o r t g a g e  fo r  

six th ou san d  d o llars. (C a s e , p. 1 9 ,1 . 1 8 ) ;  th a t  a p u r-

chaser w as fo u n d , r e a d y , w illin g  a n d  a b le  to  b u y  o n  

those term s (ca se , p. 17 , 1. 1 - 1 4 ) , a n d  th e  c o n tr a c t  b y  

which sale w as to  be c o m p le te d  w a s in e v id e n c e  

sh ow in g th e te rm s o f sa le  w e re  id e n tic a l w ith  th o se  

in the a u th o r ity  to  se ll (ca se . p. 20, 1. 2 2 -30 ).

T h ere  w as e v id e n c e  b e fo r e  th e  S u p r e m e  C o u r t  to  

sustain the c o n c lu sio n s  o f th e  D is tr ic t  C o u rt . (C a se , 

p. 13, 1. 38-40).

3- B e c a u se  th e said  S u p r e m e  C o u r t  in a n d  b y  its 

decision a fo re sa id  in a ff ir m in g  th e  ju d g m e n t  a fo r e -

said, d ecided  th a t  it a p p e a re d  fro m  th e  e v id e n c e  th a t  

the d efen d an t in e rro r  b r o u g h t  th e  p la in tiff  in e rro r  

and the a lle g e d  b u y e r , H a r r ie t  E . P h e lp s , to  an 

agreem en t on  th e  te rm s  m e n tio n e d  in th e  a u th o r ity  

to sell g iv e n  b y  th e  p la in tiff  in  e r ro r  to  th e  d e fe n d a n t 

in error, w h e re a s th e re  w a s n o  le g a l  e v id e n c e  b e fo r e  

either the tr ia l c o u rt  o r  th e  S u p r e m e  C o u r t  w h ic h  

would ju stify  su ch  a f in d in g  a n d  d e c is io n .”

This a ss ig n m en t in v o lv e s  b o th  o f th e  fo r m e r  a s-

signm ents and  p re se n ts  n o  a p p lic a b le  q u e s tio n s  o f 
law.

It is a d m itted  to  b e  w e ll e s ta b lish e d  as a  m a tte r  o f 

aw, th at a b r o k e r  h as n c  r ig h t  to  se ll p r o p e r ty  c o n -

trary to  th e  term s o f th is  a u t h o r it y  to  se ll, a n d  th is

10

20

30

40
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d e fe n d a n t in e r ro r  re lie s  o n  th e  fa c t  th a t  in th is case 

th e re  w a s n o  c h a n g e , b u t  th a t  a  p u r c h a s e r  w a s found 

w h o  w a s r e a d y , w illin g  a n d  a b le  to  p u rc h a s e  in e x a c t  

a c c o rd a n c e  w ith  th e  te rm s o f th e  a u th o r ity . S o  a 

p u re  q u e s tio n  o f fa c t  is b e fo r e  th is  c o u rt.

In  th e  D is tr ic t  C o u r t  a n d  b e fo r e  th e  S u p rem e 

C o u r t , c o u n s e l fo r  th e  p la in tif f  in e r r o r  re lie d  on the 

ca se  o f C r o w le y  vs. M e y e r s , 40 V r . ,  245, a n d  attem p t- 

IQ  ed  to  a p p ly  it to  th is  p re se n t ca se . T h a t  ca se  clearly  

sh o w s th a t  th e  a g r e e m e n t  b e tw e e n  th e  p e rso n  and 

b r o k e r  w a s fo r  a s t ip u la te d  p r ic e , w h ic h  m ig h t be 

p a r t  ca sh  a n d  p a r t  m o r tg a g e , a n d  th e re  is n o  doubt, 

th a t  th e  b r o k e r  h a d  n o  r ig h t  to  se ll fo r  p r o p e rty  in-

ste a d  o f m o n e y  o r  m o r t g a g e , as th a t  w o u ld  certain ly  

c h a n g e  th e  te rm s , b u t  in th e  ca se  b e fo r e  th is  cou rt 

th e re  is  n o  c h a n g e  o f te rm s, a s th e  tria l c o u r t  has cer-

tifie d , th a t  th e  sa le  w a s m a d e  a c c o r d in g  to  th e  term s 

o f th e  a g r e e m e n t, an d  fo r  th a t  re a so n  th e r e  is no 

2 0  p o ss ib le  a p p lic a tio n  o f th e  d e c is io n  c ite d .

C o n c lu d in g , th e n , it  is c le a r  th a t  th e  p la in tiff in 

e r ro r  is r e ly in g  u p o n  q u e s tio n s  o f fa c t  a n d  strictly  

th is  c o u r t  sh o u ld  n o t  c o n s id e r  th is  W r it  o f E r ro r , as 

it  is w e ll la id  d o w n  in an  o p in io n  o f th is  c o u rt  by 

J u s t ic e  V a n  S y c k e l  in D o o li t t le  vs . W ille t t ,  28 V r ., 

398, th a t  “ th is  c o u r t  w ill n o t  r e v ie w  th e  fin d in g  of 

fa c ts ;  if th e r e  is a n y  v ie w  o f th e  e v id e n c e  w h ich  will 

su sta in  th e  fin d in g , th e  ju d g m e n t  w ill n o t  re v e rse d .’ 

£0 -And in  M y e r s  vs . E d is o n , 3 d  V r . ,  153? T55 - F in d in g  
o f th e  ju d g e  u p o n  c o n flic t in g  e v id e n c e  w h ich  w ill ad-

m it  o f h is c o n c lu s io n  is n o t su b je c t  to  r e v ie w  upon 

e r r o r .”

I t  is r e s p e c tfu lly  su b m itte d  th a t  th e re  is n o  error 

in  th e  S u p r e m e  C o u r t  a n d  th a t  th e  ju d g m e n t  of the 

said  C o u r t  sh o u ld  b e  a ffirm e d .

H E R M A N N  &  S T E E L M A N ,  

A t to r n e y s  o f D e fe n d a n t  in E rro r.

A U G U S T U S  Z A B R I S K I E ,
O f  C o u n se l.
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W R I T  O F  E R R O R . 

F il e d  D e e. 2 9 , 1 9 0 6 .

N e w J e r s e y, s s.

T h e S t a t e o f N e w  J e r s e y t o t h e 

C h i e f J u s ti c e a n d o t h e r J u s ti c e s 

o f o u r S u p r e m e C o u r t o f J u d i c a - 

■;  t u r e, G r e e t i n g :  F o r a s m u c h a s i n

t h e r e c o r d a n d p r o c e e d i n g s, a n d 

al s o i n t h e g i v i n g o f j u d g m e n t i n 

a c e r t a i n p l a i n t, w h i c h w a s i n o u r 

s a i d S u p r e m e C o u r t o f J u d i c a t u r e , 

b ef o r e y o u, b e t w e e n T h o m a s A . R y e r, d e f e n d a n t i n c e r -

ti o r a ri, a n d A d o l p h T u r k e l, p l a i n t i f f i n c e r ti o r a r i, i n a n 

a cti o n u p o n c o n t r a c t, m a n i f e s t e r r o r h a t h i n t e r v e n e d , 

t o t h e g r e a t d a m a g e o f t h e s a i d p l a i n t i f f i n c e r ti o r a r i, 

a s i t i s s a i d ; w e b e i n g w illi n g  t h a t t h e e r r o r, i f a n y 

t h e r e b e, s h o ul d, i n d u e m a n n e r, b e c o r r e c t e d , a n d f u ll 

a n d s p e e d y j u s ti c e d o n e t o t h e p a r ti e s a f o r e s a i d  i n t h i s 

b e h alf, d o c o m m a n d y o u , t h a t i f j u d g m e n t b e t h e r e u p o n 

gi v e n a n d a f fi r m e d , t h e n y o u d i s t i n c tl y a n d o p e n l y 

s e n d, u n d e r y o u r s e al, t h e r e c o r d a n d p r o c e e d i n g s 

af o r e s ai d, w i t h a ll t h i n g s t o u c h i n g s a m e, t o o u r J u d g e s 

of o u r C o u r t o f E r r o r s a n d A p p e a l s i n t h e l a s t r e s o r t 

i n all c a s e s, a t T r e n t o n , o n J a n u a r y 3 r d  n e x t, t o g e t h e r 

wit h t hi s w ri t, t h a t t h e r e c o r d a n d p r o c e e d i n g s a f o r e -

s ai d b ei n g i n s p e c t e d, w e m a y c a u s e t o b e f u r t h e r d o n e 

t h e r e u p o n, f o r c o r r e c ti n g t h a t e r r o r, w h a t o f r i g h t, 

a n d, a c c o r d i n g t o t h e l a w  a n d c u s t o m  o f t h e S t a t e o f 

N e w J e r s e y, o u g h t t o b e d o n e.

W it n e s s, o u r C h a n c e ll o r a n d P r e s i d e n t J u d g e o f o u r 

s ai d C o u rt o f E r r o r s a n d A p p e a l s, a t T r e n t o n a f o r e s a i d ,

t e fift e e n t h d a y o f D e c e m b e r, A . D . n i n e t e e n h u n d r e d 
a n d si x. '

M E L O S H & M O R T E N, Att p r n e y ^. .  ,

'* S. D. D I C K I N S O N, Cl e r k.
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RETURN TO WRIT OF ERROR.

The answer of the'¿Ftistiees of the Supreme' Court of 
the State of New Jersey within named. The record and 
proceedings whereof mention is within made, with all 
things touching and concerning the same, we do certify 
to the Court of Errors and Appeals of said State, in a 

jq  certain schedule to this writ, annexed, as within we are 
commanded.

WM. S. GUMMERE,
C. J.

NEW JERSEY SUPREME COURT. 

November Term, 1906.

20

Thomas A. Rie r ,
Defendant in Certiorari,

vs.
On Certiorari. 
Rule.i-

Adol ph Tdr kel ,
Plaintiff in Certiorari.

The Court having inspected the transcript and pro-
ceedings of the Second District Court of the City of 
Jersey City, returned with the certiorari in this cause, 
the reasons for reversing the Judge below, and heard 

30 the argument of counsel therein, and having duly con-
sidered the same, does order that the said judgment 
of the said Second District Court of Jersey City, be in 
all things affirmed with costs, and that the record be 
remitted to the said Court below to be proceeded in 
according to law.

On motion of
L. EDWARD HERRMANN,

Attorney of Plaintiff below, and Defendant in 
Certiorari.

Entered December 10, .1906.
40
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. A L L E G A TI O N' O F B ni I X Ü T T O X, E T C. \

■  F il e d  D e c. 2 9 , 1 9 0 6 .

N E W J E R S E Y G O U R T O F E R R O R S A N D 

A P P E A L S.

T h o m a s  A. R t e r .

D ef e n d a nt i n E r r o r, I d  E r r o r.

All e g ati o n of ., di- 
v s - r u ai n uti o n of R e c -

or d a n d P r a y e r
A d o l p h  Ttt r k e l , f o r C e rti o r a ri.

Pl ai ntiff i n E r r o r.

A f t e r w a r d s, t o w i t, o n t h e t w e n t y - n i n t h d a y  o f D e -

c e m b e r, i n t h e s a m e t e r m , b e f o r e t h e J u d g e s o f t h e s a i d 

C o u rt o f E r r o r s a n d A p p e a l s, i n t h e l a s t r e s o r t i n a ll 

c a s e s, a t T r e n t o n, c o m e s t h e s a i d p l a i n ti f f i n e r r o r, i n 

hi s p r o p e r p e r s o n a n d s a y s t h a t i n t h e r e c o r d a n d p r o -

c e e di n g s a f o r e s a i d, a n d al s o i n g i v i n g  t h e j u d g m e n t 

af o r e s ai d, t h e r e i s m a n i f e s t e r r o r i n t h i s, t o w i t, t h a t b y 

r e c o r d a f o r e s ai d, i t a p p e a r s t h a t t h e j u d g m e n t i n f o r m  

af o r e s ai d w a s g i v e n f o r t h e s a i d d e f e n d a n t i n e r r o r 

a g ai n s t t h e s ai d p l a i n ti f f i n e r r o r, w h e r e a s b y t h e l a w  

of t h e l a n d j u d g m e n t o u g h t t o h a v e b e e n g i v e n f o r t h e 

s ai d pl ai n tiff i n e r r o r a n d a g a i n s t t h e s a i d d e f e n d a n t i n 

e r r o r, w hi c h s ai d p l e a, a f fi d a v i t s , p a p e r s, r u l e s o r o r d e r s 

a r e n o t c e r tifi e d a n d r e t u r n e d w i t h  t h e w r i t o f e r r o r d e -

p e n di n g i n t h i s C o u r t.  A n d  t h e s a i d p l a i n ti f f i n e r r o r 

p r a y s t h a t a w r i t o f t h e S t a t e o f N e w  J e r s e y b e d i r e c t e d 

t o t h e J u s ti c e s o f t h e S u p r e m e C o u r t o f s a i d S t a t e t o 

c e r tif y t o t h e s ai d C o u r t o f E r r o r s a n d A p p e a l s t h e 

t r u t h o f t h e s a m e.  A n d  i t i s g r a n t e d  t o hi m , e t c.

A n d t h e s ai d p l a i n ti f f i n e r r o r p r a y s t h a t t h e j u d g -

m e nt a f o r e s ai d m a y b e r e v e r s e d , a n n u ll e d a n d a l t o -

g et h e r h el d f o r n o t h i n g a n d t h a t h e m a y b e r e s t o r e d 

t o all t h i n g s w h i c h h e h a t h l o s t b y  o c c a si o n o f t h e s ai d 

J u d g me nt, et c.

M E L O S H & 3 I 0 R T E N, '

Of C o u n s el wit h Pl ai ntiff i n E r r o r.

1 0

2 0

3 0
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C E R T I O ltA R I  O N  A L L E G A T I O N  O F  D IM IN U T IO N , 

F ile d  J a n . 2 , 1907.

N e w  J e rse y , ss.

Tlie State of New Jersey to our Justices 
. [L. S.] of our Supreme Court, Greeting:

W e  b e in g  w illin g , fo r  c e rta in  reason s, to  be certified 
o f a  c e rta in  ju d g m e n t b y  y o u  la te ly  m ade an d  rendered, 
on a w r it  o f ce r tio ra r i issued  o ut o f ou r said  Supreme 
C o u rt to  re v ie w  a ju d g m e n t o b tain ed  b efo re  Jam es S. 
E rw in , E sq ., J u d g e  o f th e  Secon d  D is tr ic t  C ourt of 
J e r se y  C ity , in  an  a ctio n  u pon co n tra ct, w h ere in  Thomas 
A . R y e r  w a s d e fe n d a n t in  c e rtio ra ri a n d  A d o lp h  Turkel 
p la in tiff  in  ce rtio ra ri, do h e re b y  com m and y o u  th at you 
send  u n d er y o u r  seals to  our J u d g e s  o f our Court of 
E rro rs  an d  A p p e a ls , a t  T ren to n , on T u e sd a y  th e eighth 
d a y  o f J a n u a ry , n e x t, as w e ll  th e  ju d g m e n t aforesaid, 

^  as th e  w r it  o f ce rtio ra ri, ju d g m e n t, o rd er and  proceed-
in g s m ade an d  g iv e n  b y  th e  sa id  Jam es S. E rw in , Esq., 
a ll  as re tu rn e d  in  obedience to  said  w r it  o f certiorari, 
w ith  a ll th in g s  to u ch in g  an d  co n ce rn in g  th e same, as 
fu l ly  an d  e n tire ly  as th e y  rem ain  in  our said  Supreme 
C o u rt, b y  w h a tso e v e r  nam es th e  p a rtie s  m a y  be called 
th ere in , to g e th e r  w ith  th is, our w r it , th a t  w e m ay fur-
th e r  cause to  be done th ereu p o n  w h a t o f r ig h t w e shall 

see fit  to  be done.

W itn ess, O u r C h a n ce llo r  an d  P re s id e n t Ju dge of 
30  our said  C o u rt o f E rro rs  an d  A p p e a ls , a t T ren to n  afore-

said, th e  tw e n ty -n in th  d a y  o f D ecem b er, in the year of 

our L o rd , one th ou san d  nin e h u n d re d  and six.

S. D . D IC K IN S O N ,

M E L O S H  & M O R T E N , Clerk.

A tto rn e y s .

R E T U R N  O F  W R I T  O F  C E R T IO R A R I.

I  do h e re w ith  send to  th e  C o u rt o f E rro rs  and Ap 
40 .peals o f  th e  S ta te  o f  N e w  J e r se y , th e  proceedings as
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within I  am  com m anded u n d er th e  seal o f  Su p rem e 
Court of the S ta te  o f N e w  J e r se y  an d  m y hand.

W I L L I A M  R I K E R , J R ,
C le rk .

D ated J a n u a ry  2 , 1907.

R E A S O N S F O R  A L L O W A N C E  O F  W R I T  O F  i q  

C E R T IO R A R I.

N E W  J E R S E Y  S U P R E M E  C O U R T .

Tho ma s  A. R y e r ,
Defendant in Certiorari,

V8.

Ad ol ph  T u r k e l ,

On Certiorari.
 ̂Reasons for A l-

lowance of Writ.

Plaintiff in Certiorari. 20

The reasons fo r  th e  a llo w a n ce  o f th e  w r it  ap p lied  
for by the p rosecu tor in  th is  case a re  as fo l lo w s :

The fa cts  ad m itted  a t th e tr ia l b y  both  p la in tiff  and 
defendant w ere th e s e : O n o r ab o ut th e tw e n ty -th ird  
day of A u gu st, n in eteen  h u n d re d  an d  five, th e p ro secu -
tor gave the d efen d a n t an a u th o rity  to  sell certa in  
premises in J ersey  C ity , k n o w n  as n um bers 131 M an -
ning A venue and 575 G ra n d  S tre e t, fo r  th e p rice  o f 
ninety-five hundred  d ollars, a g re e in g  to  p a y  him  there- 
for in w ritin g  sign ed  b y  th e  p rosecu tor, a com m ission 
of two and one-half p er  cent, o f  th e  gro ss am ou n t o f 
the sale. In s ta tin g  to  th e  d e fe n d a n t a d escrip tio n  o f 
the property and a ll its  en cu m b ran ces th e  p ro secu to r 
s ated that the p resent en cu m b ran ce w a s a m o rtg a g e  o f 
six thousand d ollars w ith  in terest a t fiv e  p e r  cen t., b u t 
made no agreem en t to  a llo w  said  m o rtg a g e  to  rem ain  
on said prop erty , in  fa c t , n o th in g  w h a te v e r  w a s  said 
a out allow ing a n y  en cu m b ran ce to  rem ain  thereon.

Sometime la te r  an d  p revio u s to  M a rch  9, 1906, a  cer- 40 
tain F ran k E. O lder, c la im in g  th a t  he represented the
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d efen d a n t; p ro d u ced  to  th e  p ro se cu to r  a con tract pur-
p o rtin g  to  be sig n ed  b y  a ce rta in  H a rrie t  E. Phelps, 
w h ere in  sa id  H a rrie t  E . P h e lp s  a g re e d  to  purchase said 
prem ises on th e  fo llo w in g  b a s is :

(1 ) '  B y  assum in g th e  p resen t m o rtg a g e  encum-
b ra n ce  o f s ix  th ou san d  d o lla rs ; (2) b y  p a y in g  the bal-
an ce o f th irty -fiv e  h u n d red  d o lla rs  in cash.

T h e p ro se cu to r  re fu se d  to  a ccep t such contract or 
to  se ll th e  prem ises on such  con dition s, w hereupon the 
d e fe n d a n t b ro u g h t su it fo r  h is com m issions.

T h e cause cam e to  tr ia l  on M arch  9, 1906, and the 
ev id en ce  on b e h a lf o f th e  p la in t if f  w as, th a t the plain-
t if f  h im self h a d  n o th in g  to  do w ith  th e  secu rin g  of the 
p u rch a ser  fo r  th e  prem ises in  question, b u t th at one, 
M r. O ld er, w h o  w a s in  his em ploy, h a d  en tire  charge of 
th e sale  th ere o f. T h e co n tra ct to  p a y  commissions 

on ab o ve m en tion ed  w a s p ro v ed , an d  th e co n tra ct whereby 
sa id  H a rrie t  E . P h e lp s  a g re e d  to  p u rch ase  said prem-
ises fo r  th e  p rice  o f n in ety-five  h u n d red  d ollars, by as-
su m in g th e  m o rtg a g e  th ereon  o f s ix  th ou san d  dollars 
a n d  p a y in g  th e  b a lan ce  o f th irty -fiv e  h u n d red  dollars 
in  cash, w a s also p ro d u ced  an d  re ce iv e d  in  evidence.

S a id  H a r rie t  E . P h e lp s  also  testified  th a t she had 
p a id  to  th e  d e fe n d a n t as a d ep osit th e  sum  o f tw o hun-
d red  an d  f i f t y  d o llars, an d  th a t  she w a s ready, able 
an d  w illin g  to  close th e c o n tra ct b y  p a y in g  the sum of 
th ir ty -fiv e  h u n d re d  d o lla rs  in  cash  an d  assum ing the 

30  p resen t s ix  th o u san d  d o lla r  m o rtg a g e .

A t  th e  close o f th e  p la in t if f ’s case th e defendant 

m oved  fo r  a non -suit on th e  fo llo w in g  grounds:

(1 ) B eca u se  th e  ev id en ce  sh ow ed th a t the said 
Th om as A . R y e r  d id  n o t p ro c u re  a p u rch aser ready 
an d  w illin g  to  e n ter  in to  a co n tra ct on th e term s des-

ig n a te d  b y  th e  sa id  A d o lp h  T u rk e l.

(2 ) B eca u se  w h en  th e  said A d o lp h  T u rk el em-

ployed th e  sa id  Th om as A .  R y e r  to  se ll said  premises
40 .an4 gava.the. said Thomas A. Ryer authority in writing

so to  do, .the sa id  T hom as. A . R y e r  h a d  no le g a l right
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to delegate his a u th o rity  to  a n o th e r, a n d  in asm u ch  as 
. the testim ony sh o w ed  th a t  th e  a lle g e d  sa le  w a s  b ro u g h t 

about through one, F r a n k  E.. O ld er, an d  n o t th ro u g h  
the said Thom as A . R y e r , th a t  th e re fo re  th e .sa id  T h om -
as A. R y er had  no r ig h t to  th e  com m issions d esig n a ted  
in the a u th o rity  g iv e n  him* b y - s a id  T u rk e l.

(3) B ecause th e  said  T hom as A . R y e r  n e ver 
brought the seller, A d o lp h  T u rk e l, an d  th e  a lle g e d  b u y -
er, H arriet E . P h elp s, to  an  agreem en t, and th e re fo re  
was not en titled  to his com m issions.

The D istrict C o u rt re fu se d  th e m otion o f th e  said 
Adolph T u rk el fo r  a non-suit, w h ereu p o n  th e said  
Adolph T u rk el w as sw orn  an d  his testim o n y  ad m itted  
all the fa cts  p roven  b y  th e  p la in tiff, b u t in  a d d itio n  w as 
that he in stru cted  th e said  T hom as A . R y e r  to  sell said 
premises fo r  n in ety-five  h u n d red  d o lla rs  in  cash, and 
that the reason he d id  not a ccep t th e  co n tra ct offered  
by said F ra n k  E . O ld er w as, b e c a u s e . it  d id  n o t p ro -
vide for the p aym en t o f n in ety-five  h u n ched  d o llars in 
cash, but p rovided  th a t th e  m o rtg a g e  th en  on said 
premises should rem ain  as a lien  th ereon  an d  be con-
sidered as p a rt o f the p u rch ase  p rice  th ere fo r.

A t the close o f th e  case th e said  A d o lp h  T u rk e l 
through his a tto rn ey s m oved  fo r  a ju d g m e n t in  his 
favor on the same gro u n d s as those u rg e d  on th e m otion 
for non-suit. The co u rt d en ied  th is m otion as w e ll, and 
thereupon gave ju d g m e n t fo r  th e  sa id  T h om as A . R y e r  
for the sum o f tw o  h u n d red  a n d  th ir ty -se v e n  d o lla rs  
and fifty  cents. ' -

Ihe prosecutor insists th a t  th e  ju d g m e n t.o f  th e  said 
econd D istrict C o u rt o f J e r se y  C ity  in  th e  suit, in 

which Thomas A . R y e r  is p la in tiff, an d  th e  p ro secu to r 
dolph T u rkel is d efen d a n t, is ille g a l, erron eous and 

unlawful fo r the fo llo w in g  re a s o n s :

1- Because said  Secon d  D is tr ic t  C o u rt erre d  in  d e-
fy in g  the m otion o f th e  p ro se cu to r  (d e fe n d a n t b elo w ) 

bel a rLOn"su^  th e .c lo se ;.o f th e  case o f  th e .p la in t if f

10

20

30

40
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2. B ec a u se  sa id  S econ d  D is tr ic t  C o u rt erfe d  in de-
nying th e  M otion  o f th e  p ro secu to r (d e fen d a n t below) 
fo r  a  ju d g m e n t in  fa v o r  o f  th e  d e fe n d a n t below , at the 
close o f  th e  case.

3. B e c a u se  sa id  S e co n d  D is tr ic t  C o u rt g av e  judg-
m ent fo r  th e  p la in tiff  b e lo w  a n d  a g a in st th e  defendant
b elo w  fo r  th e  sum  o f tw o  h u n d re d  an d  th irty-seven  dol- 10  J 
la r s  a n d  f i f t y  cents.

4 . B eca u se  sa id  ju d g m e n t o f said  D is tr ic t  Court is 
i lle g a l, erron eous a n d  u n la w fu l fo r  d iv e rs  oth er reasons.

M E L O S H  & M O R T E N , 

A tto r n e y s  o f P rosecutor.

WRIT OF CERTIORARI (Supreme Court.)

T h e S ta te  o f N e w  Jersey , to the 
J u d g e  o f th e  Secon d District. 
C o u rt o f  J e rse y  ‘C ity , Greeting: 
W e b e in g  w illin g  fo r  certain  rea-
sons to  be certified  o f a judgment 
o rd er an d  p ro ceed in g s given and 
m ade in  th e  sa id  Secon d District 

C o u rt  o f J e r s e y  C ity  in an action 
b ro u g h t b y  T hom as A . R y e r , p la in tiff , a ga in st Adolph 
T u r k e l a n d  A n n ie  T u rk e l, d efen d a n ts, do command 
y o u  th a t  y o u  send u n d er y o u r  h an d  an d  seal to our 

3Q N e w  J e r s e y  S u p rem e C o u rt, a t T ren to n , on the first 
T u e sd a y  o f N o vem b er, n e xt, th e  ju d g m e n t, order and 
p ro ceed in gs a fo resa id , w ith  a ll  th in g s  attach ed  con-
cern in g  th e  sam e as fu l ly  an d  e n tire ly  as th e y  remain 
in  sa id  C o u rt, b e fo re  yo u , to g e th e r  w ith  th is w rit, that 
w e  m a y  fu r th e r  cause to  be done th ereup on  what of 

r ig h t  sh ou ld  be done.

W itn ess , W illia m  S. G um m ere, ch ie f ju stice  of the 
N e w  J e r s e y  S u p rem e C o u rt, a t  T ren to n , th e  twenty-first 
d a y  o f  J u ly , n in eteen  h u n d re d  a n d  six.

W I L L I A M  R I K E R , JR-,
Clerk.

20

[s e a l ]

40
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I allow  the w ith in  w r i t : le t  it  be sealed.

J . F R A N K L I N  F O R T ,

J u st. Sup. , C t . ' .

In obedience to  th e  com m and o f th is  w r it  to  me, 
James S. E rw in , Judge, o f th e  Secon d  D is tr ic t  C o u rt o f 
Jersey C ity, d irected , I  do h e re b y  c e r t i fy  to  th e  H on -
orable Justices o f th e Su p rem e C o u rt o f J u d ic a tu re  o f 
New Jersey the ju d g m e n t o rd er an d  p ro ceed in gs w ith  
all things a ttach ed  co n cern in g  th e  sam e as fu l ly  and 
entirely as th e y  rem ain  b efo re  me.

In witness w h ereo f I  h a ve  h ereu n to  set m y  hand and 
seal, this th ird  d a y  o f A u g u s t, A . D . 1906.

J A M E S  S. E R W IN ,

Judge o f the Secon d  D is tr ic t  C o u rt o f th e C ity  
of J e rse y  C ity .

RETURN TO W R IT  O F  C E R T IO R A R I O F  S U P R E M E  

C O U R T .

SU M M O N S .

State of N ew  Jersey,

Hudson County, ss.

City of Jersey  C ity ,

The State o f N ew  J ersey , to  a n y  C o n stab le  or Ser- 
geant-at-Arms o f said  C o u n ty :

Sum m on

[L. S.]

Adolph M. T u rk e l an d  A n n ie  T u r k e l his w ife , to  
appear before the (S econ d) D is tr ic t  C o u rt o f  J  ersey  

ity, James S. E rw in , J u d g e , to  be h eld  a t th e  C o u rt 
oom, No. 586 N e w a rk  A v e n u e , in  sa id  C ity  on th e 

wenty-first. d a y  o f F e b ru a ry , one th ou san d  nin e hun- 

t s*x  ên o ’c lo c k  in  th e  foren oon , to  a n sw er
11 °  omas H yer in  an a ctio n  u pon co n tra ct, dam -
ges three hundred d ollars, h e re o f fa i l  not.

10
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W itn ess, Jam es S. E rw in , E sq ., J u d g e  o f said  (Sec-
ond) D is tr ic t  C o u rt a t J e r se y  C ity  a fo re sa id  the ninth 
d a y  o f F e b r u a r y  in  th e y e a r  one th ou san d  nine hundred 
and  six.

H O W A R D  R . C R U S E ,

L . E D W A R D  H E R R M A N N , J R ., C lerk.

P la in t i f f ’s A tto rn e y .

S E C O N D  D I S T R I C T  C O U R T  O F  J E R S E Y  C IT Y . 

J A M E S  S. E R W IN , E S Q ., Ju d g e .

20

T h o ma s  A . R y e r ,
Plaintiff,

and

A d o l p h  A . T u r k e l  and* A n n ie  
T u r k e l ,

Defendants.

rOn Contract.

T h e p la in tiff  d em an ds o f th e  d efen d a n ts, three hun-
d red  d o llars, fo r  th a t, w h erea s th e  said  defen dan ts are 
in d eb ted  to  th e  p la in tiff  in  th e  sum  o f tw o  hundred and 
th irty -se v e n  an d  f i f t y  on e-h u n d red th s d ollars, fo r the 
p rice  a n d  v a lu e  o f goods sold  a n d  d e liv ere d  b y the 
p la in tiff  to  th e  d efen d a n ts  a t th e ir  r e q u e s t ; and in the 

30  lik e  sum  o f m on ey fo r  th e  p ric e  a n d  v a lu e  o f goods 
b a rg a in e d  an d  sold  b y  th e  p la in tiff  to  th e  defendants at 
th e ir  re q u e st; a n d  in  th e  lik e  sum  o f m on ey fo r the 
p rice  a n d  v a lu e  o f w o r k  d o n e ,. a n d  m ateria ls  fo r the 
sam e p ro v id e d  b y  th e  p la in tiff  fo r  th e  defen dants at 
th e ir  r e q u e s t ; an d  in  th e  lik e  sum  o f m on ey fo r  money 
len t b y  th e  p la in tiff  to  th e  d efen d a n ts  a t th e ir  request; 
a n d  in  th e  lik e  sum  o f m on ey  fo r  m on ey  received by 
th e  d efen d a n ts  fo r  th e  use o f  th e  p la in tiff  and in the 
lik e  sum  o f m on ey fo r  m on ey p a id  b y  th e  p lain tiff, for 
th e  use. o f th e  d efen d a n ts  a t th e ir  r e q u e s t ; and in the 
lik e  sum  o f money fo r  in te re st d ue fro m  th e  d e f e n d a n t s



to the p lain tiff fo r  th e  p la in tiffs  h a v in g  fo rb o rn e  m oneys 
due from  the d efen d a n ts to  th e  p la in tiff  a t th e  d e fe n d -
ants’ request, fo r  a lo n g  tim e th en  e la p sed ; an d  in  the 
like sum o f m oney fo r  m on ey fo u n d  to  be due fro m  the 
defendants to th e p la in tiff  on an a cco u n t th en  and 
there stated  b etw een  th e m ; an d  th e  d efen d a n ts a fte r -
wards, on the eigh teen th  d a y  o f J a n u a ry , A . D . n in eteen 
hundred and six, in th e C ity  o f J e rse y  C ity , C o u n ty  o f 10 
Hudson, in con sideration  o f th e prem ises, re sp e c tiv e ly  
promised to p a y  the sa id  se v era l la st m en tion ed  m oneys 
respectively to th e p la in tiff  on re q u e st; y e t  th e d e-
fendants d isregard ed  th e ir  prom ises, and  h a ve  n o t paid  
any of the said m on eys or a n y  p a rt th ere o f, to  the 
plaintiff s dam age tw o  h u n d red  and th irty-se v e n  and 
fifty one-hundredths d ollars.

That hereunto an n exed  is th e b ill o f p a rtic u la rs  o f 
the demand, and a co p y  o f th e agreem en t upon w h ich  
the demand is founded.

20
Judgm ent w ill be cla im ed  fo r  th e  a fo re sa id  sum  o f 

two hundred and th irty-se v en  an d  f i f ty  one-hundredths 
dollars w ith  la w fu l in terest an d  cost o f  suit.

L . E D W A R D  H E R R M A N N ,

A tto r n e y  o f P la in tiff.

* J a n u a r y  18, 1906.

ADOLPH  M. T U R K E L , an d  A N N I E  TURR ET,
30

T O  T H O M A S  A . R Y E R :

Com m ission tw o  a n d  a h a lf  p er  
cent, on n in ety-five  h u n d red  dol- 

lars .............................. ..............$237.50

Mr. A. M. T u rkel A d . N o. 305 R a ilro a d  A ven u e.

I hereby authorize T H O M A S  A . R Y E R  to  se ll or ex- 
ange the prem ises d escribed  on th e  o th er side o f th is 

, at the price and  upon th e term s h ereon  nam ed, 
and hereby agree to p a y  him  T W O  A N D  O N E -H A L F

40
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Premises
2-6 Family Flats . 131 Manning Ave., Roof

575 Grand Street, Tin

Size Stories Material Heat
House 25 x 100 3 Frame Stove
Lot 25 x 100 4

No. Rooms Rent
3 Rooms to a floor Water Light $104 a month
4 Rooms to floor Tubs Gas $1,248 a year

Sewer Stable W. C. Bath Encumbrance
Yes No Cellar No $6 ,0 0 0 .0 0

Yes 5%

Taxes Price 
Water Rents $9,500.00

Trade Terms, Etc. R. B.

Date,
August 23rd.

Remarks,
orH ©<N ©CO o
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SECON D D I S T R I C T  C O U R T  O F  J E R S E Y  C I T Y ,

B E F O R E  J A M E S  S. E R W IN , E S Q ., J u d g e.

State of N ew  Jersey , \

Hudson County, l  ss.
City of Jersey  C ity , )

No. 23726

T h o ma s  A . R y e r ,

Yg I In  C o n tra ct.

^"Demand $300.
Ad ol ph  M. T u r k e l  and A n n ie  

Tu r k e l , hia wife.

E D W A R D  H E R M A N N , P l f f ’s  A tty .

L . M O R T E N , D e ft ’ s A tty . 20

A  summons w as issued  tested  F eb . 9, A . D. 1906. 
Returnable Feb. 21, A . D . 1906, a t  10 o ’c lo c k  in th e fo r e -
noon. The C onstable or S e rg ea n t-a t-A rm s re tu rn e d  the 
summons as fo llow s, v i z . : I se rv ed  th e w ith in  sum m ons 
Feb. 10, 1906, on A n n ie  T u rk e l, one o f th e  d efen d a n ts, 
by reading the sam e to  her an d  d e liv e r in g  to h er a 
copy thereof. The d efen d a n t A d o lp h  M. T u r k e l could 
not be found, and I serv ed  th e  w ith in  sum m ons on him  
the 10th d ay  o f F eb ., 1906, b y  le a v in g  a co p y  th e re o f at 
his usual p lace o f abode in  p resen ce o f a p erson o f his 
family over the age o f fo u rte e n  yea rs, w h o I in form ed  
of the contents th ere o f .

J O S E P H  L O C K E ,

C on stab le  or S e rg ea n t-a t-A rm s.

P la in tiff’s dem and w a s filed  F eb . 21, A . D . 1906.
On Feb. 21, A . D. 1906, th is  cause w a s ca lle d  fo r  tr ia l 
at ten o ’clock in th e  foren oon , a n d  a d jo u rn e d  b y  d e-
fendants to Feb. 28, 1906. A d jo u rn e d  to  M arch  9, 1906.

On the p art o f the p la in tiff, T hom as A . R y e r , C h a rles 
L. Cast, F ra n k  E . O lder, H a rrie t  E . P h e lp s  w e re  sw orn  10 
and testified. T h ree ex h ib its  w e re  o ffe re d  in  evid en ce.



14

O n th e  p a r t  o f  th e  d e fe n d a n t A d o lp h  T u r k e l was 
sw orn  a n d  testified . T h e c o u rt o rd ered  non-suit as to 
A n n ie  T u rk e l.

W h ereu p o n  i t  is on th is  9th  d a y  o f  M arch , A . D. 
1906, b y  th is  C o u rt co n sid ered  a n d  a d ju d g e d  th at said 
T h o m a s A . E y e r ,  p la in tiff, r e c o v e r  a g a in s t  «aid Adolph 

iA - T u r k e l,  d efen d a n t, th e  su m  o f tw o h u n d red  and 

th ir ty -s e v e n  d o lla r s  an d  fifty -o n e  c e n ts  ($237 .51) dam-

a g e s  and s ix te e n  d o lla r s  an d  se v e n  c e n ts  c o sts  of suit.

M a rch  10, 1906, T ra n sc rip t  w a s issu ed  to  p la in tiff ’s 
a tto rn e y .

A L L E G A T I O N  O F  D IM IN U T IO N  IN  R E C O R D .

N E W  J E R S E Y  S U P R E M E  COURT.

20 T ho ma s  A. E y e r . 
D e fe n d a n t  in  C e r t io r a r i.

Adol ph  M. Tt t ekel ,
P la in t i f f  in C e r t io r a r i ,

O n  C e rtio ra r i to 

S e c o n d  D istrict 
C o u r t  o f Jersey 
C ity .

O n a lle g a tio n  o f d im in u tion  in  th e reco rd  and return 
o f th e  sa id  Jam es S. E rw in , J u d g e  o f th e  Second Dis-
t r ic t  C o u rt o f J e r se y  C ity , to  th e w r it  o f certiorari is- 

30  sued h e r e in :

I t  is o rd ered  th a t he, th e sa id  Jam es S. E rw in , do 
c e r t i fy  to  th is  co u rt b y  th e tw e n ty -e ig h th  d a y  o f A u-
gu st, n in eteen  h u n d re d  an d  six , as to  th e  follow ing 
p o in ts in  r e g a r d  to  w h ich  a re tu rn  is d esired  :

1 . W a s  th ere  a n y  a greem en t in  w r it in g  between 
th e  p a rtie s  to  p a y  com m issions on sale  o f  lan ds men-
tion ed, in  s ta te  o f  dem an d, an d  i f  so, re tu rn  the same 
in  fu ll.

.0  2. D id  th e  sa id  Th om as A .,R y e r  m ake sale of said
prem ises, a n d  i f  so upon  w h a t  term s a n d  conditions,
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and i f  the term s an d  co n d itio n s o f  sa id  sale  w e re  in 
writing retu rn  sam e in  fu ll.

3. W as a n y  m otion  m ade fo r  non -suit a t th e  close 
of p la in tiff’s case, re sp e ctin g  th e  d efen d a n t, Adolph. 
Turkel, and i f  so upon w h a t  grou n d s, a n d  h o w  w a s it  
disposed of.

4. W h at d id  yo u  fin d  th e  fa c t  to  be as to  w h e th e r  i q  
or not the d efen d an t, A d o lp h  T u rk e l, in s tru c te d  th e 
plaintiff to sell said  prem ises fo r  cash  or oth erw ise.

5. W as a n y  m otion m ade fo r  a n y  ju d g m e n t in  fa v o r  
of the defen dant a t th e  close o f th e  en tire  ease, an d  i f  
so, upon w h at grou n d s an d  h ow  w a s it  d isposed  of.

Dated A u g u st 4th, 1906.

On m otion o f

M E L O S H  & M O R T E N ,

A t t y ’s o f P lt f f .  in  C ert. „ q

Let the above be en tered  on th e  m inutes.

J . F R A N K L I N  F O R T ,

J u st. Sup. C t.

N E W  J E R S E Y  S U P R E M E  C O U R T .

Th o mas  A. R y e r ,

Defendant in Certiorari, On Contract* 30

vs.

Adol ph  T u r k e l ,
Plaintiff in Certiorari.

•Order extending 
f time for filing 

reasons.

The p lain tiff h a v in g  a lle g e d  d im in u tion  in  th e  rec- 
0r j  return to  th e w r it  o f  ce r tio ra r i issued  herein , 
an aying obtained an  o rd er d ire c tin g  Jam es S. E r- 

Wm> ^uc^ e the Secon d D is tr ic t  C o u rt o f  J e r se y  C ity ,
40



to  w hom  said  w r it  o f ce r tio ra r i w a s d irected , to make 
re tu rn  re g a rd in g  ce rta in  p o in ts th ere in  set fo rth .

I t  is o rd ered  th a t  sa id  p la in tiff  in  ce rtio ra ri have 
u n til te n  d a y s  a fte r  th e re tu rn  is m ade to  said  last men-
tio n ed  o rd er an d  filed , w ith in  w h ich  to  file  his reasons 
fo r  re v e rs a l o f th e  ju d g m e n t b ro u g h t up b y  said writ 

o f certio ra ri.

D a te d  A u g u s t  6, 1906.

E n te re d  A u g u s t  7 , 1906,

. O n m otion  o f

M E L O S H  & M O R T E N , 

A tty s .  o f P l t f f . in  Cert.

L e t  th e  above be en tered  on th e  m inutes.

20

J. F R A N K L I N  F O R T ,

• J u st. Sup. Ct.

R E T U R N  T O  R U L E .

N E W  J E R S E Y  S U P R E M E  COURT.

30

Thomas A. Ryeb,
Defendant in Certiorari,

I O n  C e rtio ra ri, 

R e tu rn  to Rule.

Adol ph Tur kel ,
Plaintiff in Certiorari.

40

In  obedience to  an  o rd er o f th e  Su p rem e C ourt made 
on A u g u s t  fo u rth , 1906,' d ire c tin g  th a t  I  c e r tify  what 
fa c ts  w e re  fo u n d  b y  m e in  r e g a r d  to  certain  points 

th ere in  set fo r th , I  do h e re b y  c e r t i fy  as fo llo w s :

1. I  fo u n d  th a t  th ere  w a s an  a greem en t in  writing 

m ade b y  th e  d e fe n d a n t A d o lp h  T u r k e l w ith  the p 
t if f  T h om as A . R y e r , a co p y  o f w h ich  is h ereto  annex 

an d  m a rk e d  E x h ib it  A .
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2 ; I found th a t th e  n e g o tia tio n s fo r  sale o f sa id  
premises w ere, h ad  an d  th e  p rop osed  p u rch aser  p ro -
duced .-by" xrae;...ijfrank E . O ld er, an  em p loyee o f th e  
plaintiff Thom as A . E y e r  an d  a c tin g  fo r  him , an d  th at 
the terms and conditions u pon w h ich  th e  prop osed  p u r -
chaser, one H a rrie t E . P h elp s, w a s w illin g  to  p u rch ase 
said premises, w ere  in  w r itin g , a co p y  o f w h ich  is h ere-
to annexed m arked  E x h ib it  B . I fu r th e r  fo u n d  th a t 10 
said H arriet E. P h elp s p a id  to  said  p la in tiff  Thom as A . 
Ryer a deposit o f the sum  o f tw o  h u n d red  and f if ty  d o l-
lars, on account o f th e p u rch ase  p rice  o f n in ety-fi v e  h u n -
dred dollars.

3. A t  the close o f th e p la in t if f ’s case a m otion w as 
made for a non-suit in  fa v o r  o f th e  d efen d a n t A d o lp h  
Turkel, upon the fo llo w in g  g r o u n d s :

(A) B ecause the ev id en ce  d id  n o t show  th a t the 
said Thomas A . E y e r  had  p ro d u ced  a p u rch aser, re a d y  
and w illin g to en ter in to  a c o n tra ct on th e term s desig- 20 
nated in said agreem en t in w r it in g  b etw een  th e p la in -
tiff and defendant.

(B) Because w h en  th e said  A d o lp h  T u r k e l em -
ployed said Thom as A . E y e r  to se ll prem ises an d  g av e  
the said Thom as A . E y e r  a u th o rity  in w r it in g  so to do, 
the said Thom as A . E y e r  h ad  no le g a l r ig h t  to  d e le ga te  
his authority to a n oth er an d  in asm uch as th e  testim on y 
showed that the a lleg ed  sale w a s b ro u g h t ab o ut th ro u g h  
one, Fran k E. O lder, an d  not th ro u g h  said  Thom as A .

yer, that th erefo re  th e sa id  T hom as A . E y e r  h ad  no 30 
right to the com m issions d esig n a te d  in th e a u th o rity  
given him b y said T u rk e l.

(C) Because said  Thom as A . E y e r  n e ver b ro u g h t 
t e seller A dolph  T u rk e l an d  th e a lle g e d  b u y e r  H a rrie t

' ^e P̂s to an agreem en t, on th e  term s m ention ed  in 
e authority to sell, g iv e n  said  E y e r  b y  said  T u rk e l, 

an therefore w as not e n title d  to  his com m issions.

1 denied the m otion fo r  a  non-suit. T h e d efen d a n t 
Praye an excep tion, an d  th e  sam e w a s  a llo w ed  and 
sealed accordingly. «•* ~
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(4 ) I  fo u n d  th a t  th e  d e fe n d a n t Adölph" T ü rkei at 
th e  tim e o f s ig n in g  E x h ib it  A , in s tru cte d  th e plaintiff. 
R y e r, t a  sell th e  prem ises a t  th e  p rice  an d  on the terms 
nam ed on E x h ib it  A , h ereto  an n exed. T h e defendant

, T ü rk e i testified  th a t  he to ld  R y e r  th e  p la in tiff  th at the 
p ro p e rty  w a s to  be sold  fo r  cash.

(5 ) A t  th e close o f th e  en tire  case a m otion was
10 m ade fo r  ju d g m e n t in  fa v o r  o f th e d efen d a n t Adolph 

T ü rk e i upon th e  sam e g ro u n d s as those u r g e d . for a 
non-suit, an d  h erein  ab o ve set fo rth .

I  d en ied  th a t  m otion  also, an d  th e  d efen d a n t prayed 
an excep tio n , an d  th e  sam e w a s  a llo w e d  an d  sealed ac-
co rd in g ly .

I  th ereu p on  g a v e  ju d g m e n t fo r  th e p la in tiff as set 

fo r th  in  th e record .
J A M E S  S. E R W IN ,

20  J u d g e  o f th e Secon d  D is tr ic t  C o u rt o f Jersey  City.
A t t e s t :

H O W A R D  R . C R U S E ,

I Seal. I C lerk .

E X H I B I T  A .

(F a ce  o f C a rd .)

J a n u a ry  18, 1906.

30  A D O L P H  M. T U R K E L  A N D  A N N IE  T U R K E L

T o T H O M A S  A . R Y E R :

C om m ission tw o  and  a h a lf  p er 
eent. on n in ety-five  h u n d red  d ol-
la rs  ............................................$237.50

M r. A . M. T u rk  el A d . No. 305 R a ilro ad  Avenue.

I  hereby authorize T H O M A S  A . R Y E R  to sell or ex-
change the premises described on the other side of this 
card, at the price and upon the terms hereon named, 
anR hereby agree to pay him T W O  A N D  ONE-HALF.
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B e tw e e n  A N N I E  T U R K L E  an d  A . M ,r ^ B B K E L  
h er h u sban d, o f th e  C ity  o f  J e r se y  C ity , C o u n ty  o f Hud-
son a n d  S ta te  or N e w  J e rse y , p a r ty  o f  th e  first part, 
and H A R R I E T  E . P H E L P S  o f th e  sam e p lace, p a r t y , 
o f th e  secon d  p a rt, in  m an n er fo llo w in g : The said 
p a r ty  o f  th e  first p a rt,’ in  co n sid era tio n  o f th e sum of 
N I N E T Y -F I V E  H U N D R E D  D O L L A R S  to  be fully 

j q  p a id  as h e re in a fte r  m ention ed, h e re b y  agrees to sell 
u nto  th e  said  p a r ty  o f th e  second p a rt, a ll th a t certain 
lot, p lo t o r p a rce l o f  la n d  an d  prem ises, situ ate, lying 
and b ein g  in  th e  C ity  o f  J e r se y  C ity , C o u n ty  o f Hudson 
an d  S ta te  o f N e w  J e rse y , an d  k n o w n  as 575 Grand 
S tre e t, an d  131 M an n in g  A v e n u e , n e w  num ber, these 
p ro p erties ru n n in g  th ro u g h  fro m  street to  street.

A n d  th e  sa id  p a r ty  o f th e  secon d  p a rt  h ereb y  agrees 
to  p u rch ase  said  prem ises a t th e sa id  consideration of 
n in ety-five  h u n d red  d ollars, an d  to  p a y  th e same as 

fo l lo w s :
20

Jan . 18th  D ep osit to  be h eld  b y  Thos. A . R y e r
. in  tru s t  u n til p a ssin g  o f t i t l e $250 

O n or b efo re  M arch  1st on d e liv e ry  o f deed 
p a r ty  o f th e  2nd p a rt  to  assum e a s tra ig h t 
m o rtg a g e  n o w  on th e  prem ises b e a rin g  in-
te re st a t  5 p e r  cen t, p e r  ann um  fo r  3 yea rs 6,000 

O n or b efo re  M a rch  1st on d e liv e ry  o f  deed  cash 3,250

$9,500 ,

A n d  th e  sa id  p a r ty  o f th e  first p a rt, on receiving 
such  p a ym en t a t th e  tim e an d  in  th e  m anner above 
m ention ed, sh a ll a t  th e ir  ow n  p ro p e r costs and ex-
penses, execu te , a c k n o w le d g e  an d  d e liv er, to  said party 
o f th e  second p a rt, or to  h er  assign s, a p rop er deed con-
ta in in g  a g en era l w a r r a n ty  a n d  th e  u su a l fu ll cove-
n a n ts fo r  th e  co n v e y in g  an d  a ssu rin g  to  them , the fee 
sim ple o f th e  said  prem ises, fr e e  fro m  a ll encumbrances, 
e x c e p t a b o ve  m en tion ed  m o rtg a g e , a n d  w h ich  deed shall 
be d e liv e re d  on or b efo re  th e  first d a y  o f M arch, 1906, 
a t  11 o ’c lo c k  a. m., a t  th e  office o f  Thos. A . R yer, No. 688 

40 Ocean A v e n u e , in  th e  C ity  o f J e r s e y  C ity , N. J., T h °^



A . R y s r h a r r m r n r a d e t h i s s a l e i s  e n ti tl e d 1 t a r &  o o r ni m s - 

si o n o f 2 y 2 p e r c e n t. „ a n . t h e _ g r o s s.. a m o u n t, o f. s a l e t o . b e 

p ai d b y p a r t y o f t h e 1 s t  p a r t.

T H E R I S R O F L O S S  o r d a m a r g ^ b y  fi r e - p ri o r t o  t h e 

c o m pl e ti o n o f t h i s c o n t r a c t i s h e r e b y a s s u m e d b y  t h e 

p a r t y o f t h e fi r s t p a r t.  T h e r e n t s a n d t a x e s o f t h e s a i d 

p r e mi s e s ( i f a n y ) s h a ll b e a d j u s t e d , a p p o r ti o n e d a n d 

all o w e d u p t o t h e d a y o f t a k i n g  t i tl e . ■

A N D  I T  I S  U N D E R S T O O D  t h a t t h e s ti p u l a ti o n s 

a f o r e s ai d a r e t o a p p l y t o a n d b i n d t h e h ei r s, e x e c u t o r s, 

a d m i ni s t r a t o r s a n d a s s i g n s o f t h e r e s p e c ti v e p a r ti e s.

I N  W I T N E S S  W H E R E O F , t h e p a r ti e s t o t h e s e p r e s -

e n t s h a v e h e r e u n t o s e t t h e i r h a n d s a n d s e al s, t h e d a y 

a n d y e a r fi r s t a b o v e w r i t t e n  i n d u p li c a t e.

H A R R I E T  E . P H E L P S .

S e al e d a n d d e li v e r e d i n t h e p r e s e n c e o f
2 0

F. E. O L D E R

a s t o H. E . P h el p s.

R E A S O N S F O R  R E V E R S A L  O F  J U D G M E N T .

N E W  J E R S E Y  S U P R E M E  C O U R T .

T h o m a s  A. R y e b ,

D tf e u d a u f c i u C e r t i o r a r i.

v s.

A d ol p h  T u k k e l ,

P l a i n t i f f i n C e r t i o r a r i,

Oti C o ut r a ct.

O n C e rti o r ali t o 
S e c o u d Di st ri ct 

 ̂  C o u rt of J e r s e y 
Cit y.

R e a s o n s f o r i e v e r-  

s al . of j u d g r u e ut.

J
A d ol p h T u r k e l, t h e s a i d p l a i n ti f f i n c e r ti o r a r i, b y 

- el o s h & M o r t e n, h i s a t t o r n e y s, c o ni e s a n d p r a y s t h a t 

e j u d g m e n t o f t h e S e c o n d D i s t r i c t C o u r t o f J e r s e y 

d y r e n d e r e d a g ai n s t, h i m  i n a n . a c ti o n  u p o n c o n t r a c t, 

w er, 0r u t h e s a i d . T h o m a s A ,. R y e r w & s p l a i n t i f f a n d  t h e

3 0
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sa id  A d o lp h  T u r k e l a n d  A n n ie  T u r k e l h is w ife  w e re  
d efen d a n ts , m a y  be re v e rse d  an d  set asid e fo r  th e  fo l-

lo w in g  reasons, to  w it :

1 . B eca u se  w h en  th e  sa id  plaintiffs b elo w  rested  his 
case th e  sa id  S econ d  D is tr ic t  C o u rt re fu se d  to  non-suit 
sa id  p la in tiff  on th e  m otion  o f sa id  d e fe n d a n t fo r  th e 
reason s a t th a t  tim e u rg e d  b y  sa id  d efen d a n t.

2 . B e c a u se  a t  th e  close o f th e  en tire  case th e  said  
S econ d  D is tr ic t  C o u rt re fu se d  to  g iv e  ju d g m e n t in 
fa v o r  o f th e  d e fe n d a n t b e lo w  w h e n  m oved  fo r  b y  th e 
sa id  d e fe n d a n t on th e  g ro u n d s a t th a t  tim e g iv en .

3 . B ec a u se  sa id  S econ d  D is tr ic t  C o u rt erre d  in  g iv -
in g  ju d g m e n t in  fa v o r  o f said  p la in tiff  an d  a g a in st said  

d efen d a n t.

4 . B eca u se  th e  sa id  ju d g m e n t o f th e  sa id  Secon d  
•D istric t C o u rt o f J e r s e y  C ity  w a s  an d  is in  d iv e rs  o th er 
resp e cts i lle g a l, u n ju st, o p p ressive, an d  c o n tr a r y  to  law .

M E L O S H  '& M O R T E N , 
A tto r n e y s  fo r  P la in t i f f  in  C e rtio ra ri.

N E W  J E R S E Y  S U P R E M E  C O U R T . 

(H U D S O N  C O U N T Y .)

Thomas A . Ryer ,
Defeudant in Certiorari,

30
vs. ^On Certiorari.

Adol ph Tur kel ,
Plaintiff in Certiorari.

H E A R D  B E F O R E  A  S I N G L E  J U D G E  P U R S U A N T  
T O  S T A T U T E .

L . E d w a r d  H errm an n , J r ., fo r  th e  D e ft , in  C ertio ra ri. 

M elosh  & M orten , fo r  th e  P lt f f .  in  C e rtio ra ri.

40  F O R T , J . : U n d e r  th e  fin d in g s o f fa c t  in  th is  case 

th e  J u d g m e n t o f  th e  D is tr ic t  C o u rt  m u st be affirm ed.
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T h e a g re e m e n t o f  a u th o r ity  to  th e  p la in tiff , g iv e n  
b y  th e  d e fe n d a n t, to  se ll th e  re a l esta te  in  question, w a s 
in  w r itin g , a n d  fix e d  th e  r a te  o f  com m ission to  be p a id  
th erein . T h e D is tr ic t  C o u rt fo u n d  th a t  a  c o n tra c t  o f 
sa le  w a s  m ade w ith  a p u rch a ser on th e  term s fix ed  in 
th a t  agreem en t. T h e J u d g e , co n stru in g  th e  c o n tra c t to 
h a ve  been fu lfille d , .acco rd in g  to  its  term s, b y  th e  se cu r-
in g  o f  a p u rch a se r  w h o  w o u ld  p a y  th e  n in ety-five  h u n -
d red  d o llars, th e  a g re e d  sale  p rice  n am ed in  th e  a u th o r-
iza tio n  o f sale, b y  a ssum in g  th e  s ix  th ou san d  d o lla r  
m o rtg a g e  u pon th e  prem ises, w h ich  w a s n o t y e t  due, 
h a v in g  som e th ree  y e a rs  to  run , an d  p a y in g  th irty -fiv e  
h u n d red  d o lla rs  in  cash.

I  th in k  th e  a g reem en t is su scep tib le  o f th is  con -
stru ctio n . I t  m ust h a v e  been th e  in ten tio n  o f th e  p a r -
ties, an d  th e  tr ia l  J u d g e  h a v in g  so fo u n d  u n d e r  th e  
a greem en t an d  th e  o ra l p ro o f, th is  C o u rt w ill  n o t re -
verse  it. T h ere  w a s ev id en ce  fro m  w h ich  he co u ld  so 
find.

G O R E  vs. H E R R IN G , 43 V r . 423 .

T h e  su g g e stio n  th a t  one O ld er, an  em p loye o f th e 
p la in tiff, h a d  a c tu a lly  secu red  th e  p u rch aser, a n d  n o t 
the p la in tiff , is  w ith o u t fo rce . T h e  fa c ts  fo u n d  b y  th e 
Ju d g e , on th is  p o in t, as certified , are, “ th a t  th e  n e g o tia -
tions fo r  th e  sale  o f th e  p rem ises w e re  h ad  a n d  th e  p u r -
chase p ro c u re d  b y  one F r a n k  E . O ld er, an em p loyee o f 
the p la in tiff , T h om as A . R y e r , an d  a c tin g  fo r  h im .”  
The o ffer to  p u rch ase  w a s  m ade to  th e  d efen d a n t 
th ro u gh  th e  p la in tiff . O ld e r  m akes no cla im  o f b ein g  
an in d ep en d en t a g en t. H e ad m its th a t  w h a t he d id  in  
the n e g o tia tio n s w a s  done fo r  th e  p la in tiff.

T h e ju d g m e n t o f th e  D is tr ic t  C o u rt is affirm ed.
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ASSIGNMENT OF ERRORS,

Filed February 2, 1907.

NEW JERSEY COURT OF ERRORS AND APPEALS.

Thomas A. Ryer .
10 Defendant in Error

vs:

Adol ph Tt t rkel ,
Plaintiff in Error.

A fte r w a r d , to  w it , on th e  first d a y  o f F eb ru ary , in 
th is sam e term  th e  p la in tiff  assig n s th e follow ing 
cau ses:

20 1. T h ere  is  erro r  b ecau se th e  sa id  Su prem e .Court
in  a n d  b y  its  d ecision  a fo resa id , in  affirm in g the judg-
m ent o f th e  S econ d  D is tr ic t  C o u rt o f J e r se y  C ity  afore-
said , d ecid ed  th a t  th e  d e fe n d a n t in  e rro r  h ad  produced 
a p u rch a se r  r e a d y  an d  w illin g  to  en ter in to  a. contract 
on th e  term s d e sig n a te d  in  th e  a greem en t in  writing, 
b etw een  th e  p la in tiff  an d  d e fe n d a n t in  error.

2 . T h ere  is e rro r  becau se th e  sa id  Suprem e Court, 
d ecid ed  th a t  th e  fin d in g s o f th e  tr ia l  ju d g e  w ere based 
u pon th e  a g reem en t in  q u estio n  a n d  o ra l p roo f that 
w o u ld  w a r ra n t  such  fin din gs, a lth o u g h  th ere  w as noth- 

^  in g  b e fo re  th e  Su p rem e C o u rt, sh o w in g  th a t  an y oral 
p ro o f h a d  been ta k e n  or re c e iv e d  b y  th e  tr ia l jud ge> 

w h ich  w o u ld  ju s t i f y  such  a fin din g.

3 . T h e r e  is  e r ro r  b e c a u s e  th e  s a id  S u p rem e Court 

in  an d  b y  its  d ecision  a fo re sa id  in  affirm in g the judg-
m ent a fo resa id , d ecid ed  th a t  it  a p p ea re d  fro m  the evi-
den ce th a t  th e  d e fe n d a n t in  e rro r  b ro u g h t th e  plaintiff 

in  e rro r  and th e  a lle g e d  b u y e r  H a r r ie t  E . Phelps to an 

a greem en t on th e  term s m en tion ed  in  th e  auth ority  to

In Error, 
f  Assignment of 
I Errors.
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sell g iven b y  th e  p la in tiff  in  e r ro r  to  th e  d e fe n d a n t in  
error, w hereas th e re  w a s no le g a l ev id en ce  b efo re  e ith er 
the tria l cou rt or th e  S u p rem e C o u rt, w h ic h  w o u ld  ju s t i-
fy  such a fin din g  a n d  decision.

M E L O S H  &  M O R T E N ,
A ttys. fo r  an d  o f  C o u n se l w ith  P la in t if f  in  E rro r .

J O I N D E R  IN  E R R O R .

F ile d  F e b . 15, 1907.

NEW  J E R S E Y  C O U R T  O F  E R R O R S  A N D  A P P E A L S .

Thomas A. Ryer . 
Defendant in Error.

vs.

Adol ph Tt t rkel , 
Plaintiff in Error

A nd hereupon, a fte rw a rd s , to  w it , on th e  seven th  
day of F eb ru ary , n in eteen  h u n d re d  a n d  seven , th e  said  
Thomas A . R y er, b y  H errm an n  & S teelm an , h is a tto r -
neys, comes into co u rt a n d  sa y s— th a t  th e re  is no e rro r  
either in the reco rd  a n d  p ro c eed in g s a fo resa id , or in  
giving the ju d g m e n t a fo resa id ,, an d  he p r a y s  h ere  th a t 
the court here m a y  p ro ceed  to  exam in e as w e ll th e  gQ 
record and p roceed in gs a fo resa id , as th e  m a tters  a fo re -
said assigned fo r  erro r, a n d  th a t  th e  ju d g m e n t a fo re -
said, in m anner a fo re sa id  g iv e n , m a y  in  a ll  th in g s  be 
affirmed, etc. '

H E R R M A N N  & S T E E L M A N N ,

Attorneys for pefdt. in Error.

J o in d e r  in  E r r o r .
20
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