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STATEM EN T OF FACTS.

This case was tried before Mr. Justice Fort 
with a jury at the Hudson Circuit.

On the night of the Fourteenth day of April, 
Nineteen hundred and six, or early in the morn-
ing of the Fifteenth, the plaintiff’s intestate, a 
young man, unmarried and about twenty-three 
years of age, was killed by being struck and run 
over by a car of the defendant Company, at or 
near the intersection of Thirty-first Street and 
Bergenline Avenue in Hudson County.

Bergenline Avenue is a street running generally 
north and south, and through the center of which 
the defendant Company operates its cars on two
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tracks, one being north bound and the other the 
south bcund track.

Plaintiff’s intestate was hit by a north bound 
car.

No one saw the deceased struck by the car, ex-
cept possibly the motorman, who was running the 
car.

The deceased was last seen alive when he left 
a ball, given by a ¡German Singing Society, which 
was being held in the building at the corner ô  
Bergenline and Hamilton Avenues, about a block 
north of Thirty-first Street.

Plaintiff’s intestate left this ball about two 
o ’clock in the morning, apparently to go to his 
home, as the place where he was struck and killed 
was in the way which he would be likely to take 
to go to his home.

Prior to attending the ball, the deceased had 
visited his brother’s house to bring Easter rab-
bits to his brother’s children (Page 35, L. 10, &c.) 
and when he left his brother’s house it was about 
a quarter of ten in the evening, and from there 
he proceeded either to his home or to the ball. 
(Page 35).

At the time the deceased was struck by the car, 
the car was going at about twenty miles an hour, 
and no bell was being rung as it approached 
and crossed Thirty-first Street, where the plaint-
iff’s intestate was struck. (Page 24, L. 1, &c.) 
After the car struck the deceased, it cut his body 
up and carried it along the track for a distance 
of one hundred and fifty or two hundred feet. 
(Page 20, L. 19, &c.)

The assignments of error set forth two grounds 
of alleged error, namely, that the Court should 
have non-suited the plaintiff, or at the close of the
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whole case should have directed a verdict for the 
defendant.

ARGUMENT.

THE TRIAL COURT PROPERLY REFUSED 
EITHER TO NON-SUIT THE PLAINTIFF OR 
TO DIRECT A VERDICT IN FAVOR OF THE 
DEFENDANT.

The grounds upon which the motion to non-suit 
was based, were:

FIRST—That the plaintiff had failed to estab-
lish any negligence upon the part of the defend-
ant.

SECOND—That the deceased was guilty of con-
tributory negligence.

The grounds of negligence alleged by the plaint-
iff's declaration were, among others, that the de-
fendant had failed to use reasonable care to have 
its motor car under the reasonable control of its 
motorman, and that it ran said motor car at an 
unusually high and dangerous rate of speed, and 
that it failed to use due care to keep a reasonably 
proper lookout. (Pages 3 & 4).

It was proved that at the time of striking the 
deceased, the car was running twenty miles an 
hour. (Page 24, L. 13 &c.; page 30, L. 29 &c.) and 
after striking the deceased it carried and scat-
tered his body over a distance of one hundred and 
fifty feet. (Page 20, L. 22) the head being about 
twenty feet south of the feet. (Page 21, L. 9 &c.) 
and the heart and liver and other parts of the 
body about one hundred feet from the trunk. 
(Page 21, L. 35 &c.)
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The motorman had not been sounding his gong. 
(Page 24, L. 1 &c.; page 45, 1. 3.9; page 46, L.°l 
&c.)

The place where the accident happened was 
very dark. (Page 43, L. 12 &c.)

From this evidence, as to these facts, a jury 
would be entitled to infer that this car was pro-
ceeding through this public thoroughfare at a 
dangerous rate of speed, and that the motorman 
had negligently failed to give any warning, by 
signal, of the approach of the car, and that he did 
not have his car under reasonable control to safe-
guard the public using the street.

If a fair inference from these facts would lead 
to the conclusion of negligence, then the case 
must be decided by the jury upon this question.

The rule is, “ that when the evidence upon any 
given subject in this class of cases, is open to fair 
debate, and leaves the mind in a state of some 
doubt upon the question, the trial Judge is not 
justified in taking the question from the jury. 
Wherever two inferences can be drawn from the 
evidence upon questions of negligence a case is 
presented which calls for the opinion of (a jury.9 ’

Comben vs. Belleville Stone Co., 59 N. J.
L. 233.

Belleville Stone Co. vs. Mooney, 60 N. J. 
L. 323.

Bien vs. Unger, 64 N. J. L., 596.

It would seem to be difficult to argue that the 
above stated facts showed conclusively, as matter 
of law, that the defendant was free from negli-
gence.
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The other ground of motion for nonsuit and for 
direction of the verdict (Page 41 & 65) was that 
the deceased was guilty of contributory negli-
gence which led to his death.

This contention of defendant was chiefly urged 
upon the strength of the testimony of the motor- 
man, Barbour, who testified that just before the 
deceased was struck the car was running at about 
eight miles an hour. (Page 43 L. 25) and that he 
first saw the intestate when the car was three or 
four feet away from him (Page 42 L. 39 &c.) when 
the. man was lying on the track (Page 42 L. 37) 
and that the car had a head light, (Page 43 L. 2 
&c.) and that where the man was lying was not 
at a street crossing. (Page 45, L. 13 &c.)

This evidence of the motorman was directly 
contradicted in several particulars by testimony 
introduced by the plaintiff.

• Blood stains and pieces of intestines were in or 
near Thirty-first Street. (Page 32, L. 35 &c.; page 
23, L. 10, &c.) Some of the body was scattered 
along from one hundred and twenty-five to one 
hundred and fifty feet.

The evidence of this witness, Barbour,, was also 
discredited on his cross-examination.

He testified that he first saw the man lying in 
the track when he was three or four feet away 
from him, and on cross-examination he testified 
as to the exact position in which he was lying, 
where his hands were and their position, (Page 
54, L. 2 &c.) and that he had his head upon his 
hands.

All this he must have seen, if he saw it at all, 
during the time when the car was traversing that
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three or four feet, and before he ran over the de-
ceased.

He, nevertheless, admitted on cross-examina-
tion that after the accident, and when he brought 
his car to a stop, he went through the car and told 
the passengers that he had run over something, 
and he didn’t know whether it was a dog or a 
man. (Page 52, L. 35 &c.; page 53, L. 1 &c.)

If he told this after the accident, as he admits 
that he did, it throws grave doubt upon the truth 
of his story, that he saw the deceased at all before 
he struck him, and makes it highly probable that 
the first intimation which he received was the 
jolt of the car, which also attracted the attention 
of other passengers.

But in order for the Court to have nonsuited on 
the ground of contributory negligence, it would 
be necessary to say that the mere fact that a per-
son is lying in the street charges him with con-
tributory negligence, as matter of law, if run over 
by a vehicle.

To establish such a proposition might make the 
person responsible for circumstances and condi-
tions over which he could have no control.

A man, crossing the street, who was suddenly 
rendered unconscious by disease and falls, would 
be, under such rule, guilty of contributory negli-
gence. A man who was assaulted while crossing 
the street, and rendered unconscious would be 
guilty of contributory negligence, if while lying 
in that position, he were run over by a vehicle.

And many other illustrations might be sup-
posed.



But it is clear that over such conditions and 
emergencies the person could have no control 
whatever.

If the intestate were, in fact, lying on the road-
way, non constat but that his presence there in 
t . t  position was cansed by some one of those 
circumstances.

The theory of suicide was suggested by the de-
fendant at the trial, but no evidence was produced 
to substantiate such a theory, and the conduct of 
the intestate before the accident would seem to 
contradict such a theory.

The Court below, and this Court, would not be 
justified m drawing inferences of the negligence 
of the deceased under the evidence, for no con-
tributory negligence can be presumed from the 
mere happening of the accident, and all of the 
evidence in this case permits of the inference that 
the intestate was not contributorily negligent.

Upon a motion to nonsuit on this ground, in 
order to withdraw the case from the jury, the 
contibutory negligence must appear clearly, as a 
conclusion of fact or by necessary exclusive in-
ference.

Palys vs. Erie Railway Co., 3 Stew. Eq. 
604.

Penn. Railroad Co. vs. Righter, 13 Vr. 
180.

Penn. Railroad Co. vs. Middleton, 28 Vr. 
155.

Suburban Electric Co. vs. Nugent, 29 Vr. 
658.
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In this case the evidence does not permit of the 
inference that the deceased committed suicide, as 
a, necessary exclusive inference, nor would it jus-
tify the Court in saying that the necessary exclu-
sive inference to be drawn from the testimony is 
that the plaintiff’s intestate was guilty of con-
tributory negligence.

It is respectfully submitted that the case was 
one which called for the finding of, and was prop-
erly submitted to the jury, and that the judgment 
should be affirmed.

WARREN DIXON,
Attorney and of Counsel 

With Defendant in Error.
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)
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)
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The above action was tried before the Hon. J. 
Franlin Fort, Justice of the Supreme Court, hold-
ing- the Hudson Circuit, and a jury. It resulted in a 
verdict for plaintiff of $1000. The defendant took 
several exception, and assigns error thereon.

The defendant operated a trolley railway and 
cars thereon along Bergenline Avenue in the Town 
of Guttenberg, in the County of Hudson. The 
Street or road runs north and south. At the point 
in question, the rogd lies practically in the country, 
the land is but sparsely built up. On the morning in 
question (about two o’clock A. M.) the plaintiff s
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d e c e a s e d w a s r u n o v e r a n d kill e d b y a c a r of t h e d e -

f e n d a nt c o m p a n y.  T h e r e w e r e n o e y e wit n e s s e s t o 

't h e a c ci d e n t p r o d u c e d b y t h e pl ai ntiff.  T h e d e -

c e a s e d w a s a si n gl e m a n a n d l e f t hi m . s u r vi vi n g a 

f at h e r, m ot h e r a n d a m a r ri e d b r o t h e r.

T h e fi r st a s si g n m e n t " w as a s t o t h e r ef u s al of t h e 

C o u r t t o n o n s uit.

j q   T h e pl ai n tiff p r o d u c e d  s e v e r al  wit n e s s e s.  T h e 

fi r st w a s A n d r e w G e r s h o n, w h o t e stifi e s ( p. 8 & c. ) 

t h a t h e s a w t h e pl ai n tiff s d e c e d e nt at a d a n c e o r b all 

i n M a r s h’ s H ail, B e r g e nli n e a n d H a milt o n A v e n u e s, 

G u tt e n b e r g.  T h a t a b o u t t w o o ’ cl o c k A. M. h e s a w 

hi m l e a v e t h e h all a n d ' s h o rtl y aft e r w a r d s l e a r n e d of 

t h e a c ci d e nt.  T h a t t h e r o a d i s a di rt r o a d, a n d i s 

st r ai g h t u p a n d d o w n f o r a l o n g di st a n c e.  H e di d 

n o t s e e t h e a c ci d e nt.  T h e li g h t s i n si d e t h e c a r w e r e 

b u r ni n g b ri g h tl y, a n d t h e h e a dli g h t w a s li g ht e d.

' T h e n e x t wit n e s s w a s Al b e r t W al k e r, a p a s s e n g e r, 

w h o t e stifi e s ( p. 1 9 E t c. ) t h at t h e r e w e r e • a b o u t si x 

, p a s s e n g e r s o n t h e - c a r, a n d t h at a s t h e c a r p r o c e e d -

e d al o n g h e n o ti c e d a j olt, a n d t h e n t h at t h e. c a r 

st o p p e d.  T h a t t h e c a r w e n t a b o u t 1 5 0 f e et aft e r 

h e f elt -t h e j o l t; a n d t h a t it w a s g oi n g i n hi s j u d g -

m e nt, a b o u t t w e n t y mil e s a n h o u r.  H e st at e s t h a t 

t h e st r e e t i s st r ai g h t f o r a l o n g di st a n c e, at l e a st f o r 

h alf a mil e * i n eit h e r di r e c ti o n; t h at a s s o o n a s h e 

£ 0 f elt t h e j olt h e l o o k e d a r o u n d, b u t c o ul d' s e e n o t h -

i n g.  T h a t t h e c a r w a s li g h t e d i n si d e a n d t h at t h e 

h e a dli g h t w a s b u r ni n g.

T hi s i s t h e o nl y e vi d e n c e p r o d u c e d b y t h e pl ai n -

tiff a s t o t h e a c ci d e nt.

■ Fr o m t h e a b o v e it will b e s e e n t h at t h e o nl y 

p oi nt s f r o m w hi c h n e gli g e n c e mi g h t i n a n y p o s si bl e 

m a n n e r b e i nf e r r e d, i s t h e f a *ct t h a t t h e wit n e s s 

W al k e r t e stifi e s t h a t t h e c a r w a s g oi n g a b o u t t w e n t y 

4 0  mil e s a n h o u r, a n d t h at it w e nt a b o u t 1 5 0 f e et b e -



o

fore it stopped after he felt the jolt. No proof is 
offered that- the motorman did not have absolute 
control of his car, or that the car was'defective in 
any manner, or that the roadbed was defective, or 
that the car was not lighted, or the headlight burn-
ing, nor is any eye witness to the accident produced. 
There is simply the mere statement of one witness 
(who admits that he was not paying much attention 
to the speed until after the accident) that the car 
was going twenty miles an hour. ’ 10

It will be rernembered\hat the accident happen-
ed on a Sunday morning about 2 A. M. in the Town 
of Guttenberg, at a place where the streets or roads 
are long distances^ apart, and the land not built up 
very thickly, and that the accident happened between 
streets,^and not at a crossing; that there was no traf-
fic on the road at the time.

A  motorman is not held to the same rigorous rule 
while running a car through the country or out-20 
lying districts as he is-through the thickly settled 
part of the City; there is not the same reason for 
apprehending that a person might be in the street 
or road, or that someone might suddenly run across 
the road. Just as a motorman is not bound to ap-
prehend that a person will suddenly cross the street 
in the middle of the block, and is not therefore re-
quired to use the same degree of care as at a street 
crossing-.

30
The duty of a driver of an electric car passing 

along a sparsely settled country road in the space 
between intersecting roads is not to be judged by 
the same rules in regard to speed which apply to 
the same car passing along a crowded street of a city.
The care to be exercised is relative, and must be 
proportional to the danger reasonably to be appre-
hended at the time and place.

Stelk vs, McNulta, 99 Fed. Rep. 138. 40
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Negligence is never presumed, and the mere fact 
that the car was running at a speed of twenty miles 
an hour, without other evidence indicating that such 
speed under the circumstances was excessive and 
maintained without regard- to the safety of others 
using the street, is not proof of negligence. This 
has been held by the courts of many states.

“ In order to justify a jury in finding a street rail- 
10 road company, operated by electricity, guilty of neg-

ligence by reason of the running of a motor car at 
too high a rate of speed, there must be some evi-
dence that the rate of speed, is unusual, improper or 
dangerous, and the jury is not permitted to specu-
late as to the duty of the Railro.ad Company in re-
gard to the rate of speed at which it may run its cars, 
nor to capriciously fix such rate without evjdenoe.”

Francisco vs. Troy & Lansingburgh R.
20 Co. 78 Hun. (N. Y .) 13, 29 N. Y . Sup. 247.

“ As to whether or not the rate of speed at which 
a car is operated is dangerous, is usually determined 
by the circumstances and the local conditions; as 
where it was shown that a driver of a street car 
drove the horse thereto on a trot in a place where 
excavations were being made, for the purpose of re-
paving tracks, and the defendant was  ̂ held liable 
therefor.’’

30
.D aub vs. Yonkers R. Co., 69 Hun. (N. Y ).

138, 23 N. Y . Sup. 268.

“ The greatest rate of speed consistent with the 
safety of other persons using the street or highway 
may be maintained, and the Court cannot say that 
any rate of speed that does not transcend these 
limits is negligent or should be submitted to the jury 
as sufficient to justify a verdict against a Railroad

40 Company.”
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Kline vs. Electric Traction Co. 181 Pa. 
State 276, 37 At. Rep. 522.

The evidence of the plaintiff produced no proof of 
any negligent act upon the part of the defendant, 
or its servant. He produced no testimony as to the 
manner in which the accident happened. His whole 
case consisted of the fact that the man’s body was 
found on the track after the car had passed, and the 
statement by one witness that the car had been go-
ing at about twenty miles an hour. There was no 
evidence by the plaintiff to the effect that this rate 
of speed was improper or dangerous under the cir-
cumstances ; in proof that the place of the accident 
was a busy street or a crossing, or that the accident 
happened in the day time when there might be rea-
sons to expect a person or vehicle on the road; in 
fact t'he evidence is all to the contrary. As above 
remarked, the mere fact of the speed being at such 
a rate cannot, standing alone, without other circum-
stances, is not sufficient to charge the defendant 
negligence. If we look at the surrounding circum-
stances as shown by the plaintiff’s case, we see that 
they all show that the accident happened, not 
through any fault or negligence upon the part .of 
the defendant, but'through the negligence of the 
plainttiff’s intestate.

10

20

The Street was straight, and one could see for 30 
upwards of half a mile in either direction (pages 14- 
28); the car was lighted inside and the head light 
was burning brightly (p. 14 and 30). The accident 
happened between streets in the outskirts of the 
Town of Guttenberg, where the streets are wild and 
mostly unoecupied( p. 27); the time was 2 A. M. 
Sunday m orning; there was no traffic on the road.

It will thus be seen that had the plaintiff’s intes-
tate been paying the slightest attention to his sur-
roundings, he would not have been injured. 40
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T h e f a ct of hi s . b ei n g s t r u c k e vi d e n c e s t h e f a ct 

t h a t h e w a s i n t h e p at h of t h e m o vi n g c a r ; t h e s t r e e t 

w a s s t r ai g h t a n d u n o b st r u ct e d, a n d h e h a d a vi e w 

of o n e h alf a mil e i n eit h e r di r e c ti o n ; t h e c a r w a s 

li g h t e d, a n d t h e h e a dli g h t w a s b u r ni n g, a n d h a d h e 

i o o k e d h e m u st h a v e s e e n t h e o n c o mi n g c a r.  H e 

w a s i n t h e d a r k n e s s a n d t h e m o t o r m a n c o ul d m ot 

■ see hi m b ut h e c o ul d s e e t h e b rilli a n tl y li g h t e d c a r 

a l o n g di st a n c e a w a y. ' U n d e r t h e l a w, t hi s e vi d e n c e 

1 0 e st a bli s h e s t h e f a ct t h at h e c o ul d n o t h a v e m a d e 

t h e o b s e r v a ti o n r e q ui r e d of hi m, f o r if h e h a d h e 

w o ul d h a v e s e e n t h e c a r a n d a v oi d e d t h e a c ci d e nt.

T h e d o ct ri n e of P e n n s yl v a ni a R ail r o a d C o. 

v s. R i g h t e r 1 3 V r. 1 8 0 a p pli e s.

S e e al s o B r o w n v s. R. R. C o. 3 9 V r. 6 1 8.

V a n Ri p e r v s. N. Y . S. & C. R. R. C o. 4 2 

V r. 3 4 5:

I n t h e a b s e n c e of a n y p r o of of n e gli g e n c e u p o n 

2 0 t h e p a rt of t h e d ef e n d a nt, a n d wit h t h e t e s ti m o n y 

a b o v e m e n ti o n e d s o pl ai nl y e vi d e n ci n g c o n t ri b u t o r y 

n e gli g e n c e o n t h e p a rt of t h e pl ai n tiff’ s d e c e d e n t, t h e 

C o u r t s h o ul d h a v e g r a n t e d a n o n s uit. ■

I I.

T h e C o u r t s h o ul d h a v e di r e ct e d a v e r di ct f o r t h e 

d ef e n d a nt.

A f t e r t h e d ef e n d a nt h a d cl o s e d it s c a s e, ( a n e w a s-

p e c t of t h e c a s e w a s s h o w n.  T h e e vi d e n c e of t h e 

3 0  m o t o r m a n s h o w s cl e a rl y t h a t hi s c a r w a s u n d e r p e r -

f e c t c o n t r ol; t h a t t h e li g h t s i n t h e c a r a n d t h e h e a d -

li g h t t h e r e of w e r e b u r ni n g; t h at t h e a c ci d e n t h a p -

p e n e d i n a b o u t t h e mi d dl e o f t h e bl o c k, t h at it i s 

v e r y d a r k at t hi s pl a c e, a n d alt h o u g h h e w a s l o o ki n g 

a h e a d, a n d w a t c hi n g t h e t r a c k, h e di d n o t s e e t h e 

m a n u ntil a b o u t t h r e e f e et a w a y f r o m hi m, a n d t h at 

t h e m a n w a s t h e n l yi n g o n t h e t r a c k ; t h a t t h e c a r 

w a s g oi n g a b o u t ei g h t mil e s a n h o u r, a n d t h at h e 

st o p p e d a s q ui c kl y a s h e c o ul d.  H e t e s t’fi e s t h at 

4 0  hi s c a r c o ul d n ot g o at t h e r a t e of t w e n t y mil e s a n
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hour. That he did not think there was that much 
speed in the car. The conductor also testifies that 
the car was going about ten miles an hour and the 
lights burning.

It thus appears that not only did tire plaintiff’s 
evidence fail to show any negligence upon the part 
of the defendant, but the evidence of the motorman 
and conductor proves that they were exercising all 
the care required under the circumstances and es-
tablishes the fact that there was no negligence upon 
the part of the defendant.

10

A  case, so similar to the case at hand, that the one 
might be substituted for the other is that of Vizac- 
chero vs. .Rhode Island R. R. Co., 26 R. I. 392, 59 
Atl. Rep. 105. This was an action brought “ to re-
cover damages for the death of the plaintiff's intes-
tate, who was struck and mortally wounded by one 
of the defendant’s electric -trolley cars, which was go-
ing toward the City in the Town of Johnston about 20 
8 o ’clock P. M. March 8, 1903. The place where 
the accident happened was on Atwood Avenue, a 
thinly settled country road fifty feet wide, having the 
car track located along one side next to the side-
walk, leaving about thirty feet of unoccupied high-
way. The evening was dark and stormy, and the 
headlight and other lights of the car were lighted, 
and a person on the track approaching the place of 
the accident, and facing toward the car, had an un-
interrupted view for at least eight hundred feet. 
The headlight enabled the motorman to distinguish 
objects upon the track within a distance of about 
twenty-five feet. A  witness, who with his wife and 
child were the only passengers on the car, testifies 
that the car at the time of the accident was going 
as he thinks, at the rate of about twenty miles an 
hour. Under cross examination he admits that he 
could not see through the windows, which were ob-
scured by the w eather; that his attention was taken 
up by the1 child with whom he was playing, and that 40
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his estimate o f the speed of the car was merely a 
guess. The motorman and conductor testified that 
the car was going at the rate of from nine to twelve 
miles an hour, as was customary at that place. The 
motorman testifies that looking carefully ahead he 
first saw the intestate on his hands and knees upon 
the track, facing the car about twenty-five feet aw ay; 
that he immediately applied his brake and reversed 
the power, but notwithstanding his efforts, which 

1 0  were all that he could make, the car struck the man, 
threw him to one side of the track and stopped 
about twenty feet further on.

The Court held thus:
“ Defendant’s car as proceeding along the 

road on a dark and stormy night. Its head-
light could have been seen at a distance of 
eight hundred feet, but this motorman, with 
the aid of the headlight could only see about 
twenty-five feet. ‘Plaintiff’s * intestate was 
seen £>n his hands and knees on the track, 
and the motorman immediately tried to stop 
the car, but he struck the intestate and he 
was killed. The company was held to be un-
der 'no1 duty to run its car at such a rate of 
speed that they could be stopped within the 
distance which the motorman could see 
ahead with the aid of the headlight. Where 
the intestate could have seen the approach-
ing car at a distance of eight hundred feet, 
and yet was upon the track when the car was 
only twenty-five feet away, his own negli-
gence was the proximate cause of the acci-
dent, even though the defendant wras negli-
gent.”

Particular attention is called to this case.
The Court should have directed a verdict for the 

defendant.
W M . D. E D W A R D S ,
E D W IN  F. SM ITH ,

40 Of Counsel.

20
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N E W  J E R S E Y , ss.:

The State of New Jersey, to the Chief 
Justice and other Justices of our 

^*) Supreme Court of Judicature,. 
G reeting;

For'as much as in the record and proceedings, and 10 
also in the giving of judgment in a* certain plaint 
which was in our Supreme Court of Judicature be-
fore you, between John Merkl, administrator plain-
tiff, and the Jersey , City; Hoboken : and P ierso n  
Street Railway Company, defendant, in an action in 
tort, manifest error hath intervened,-- to the great 
damage of the said defendant, as it is said ; we being 
willing that the error, if any there be, should in due 
form be corrected, and full and speedy justice done to 
the parties aforesaid, in this behalf, do command 20 
you that if judgment be thereupon given and affirm-
ed, then you distinctly and openly send, under your 
seal> the record and proceedings aforesaid with all 
things touching and concerning the same, to our 
Judges of our Court of Errors and Appeals; in the 
last resort in all causes; at Trenton, on the fifth day 
of December nekt/ together w ithr this writ Cthat the 
record and= proceedings-'aforesaid being inspected, 
we may cause to- be further done thereupon for cor-
recting th at error; what of r ig h t and according to 
the law and'custom-of the State of New Jersey ought 
to be done;

Witness, William ,J. Magie, Esquire, our Chancel-
lor and President Judge of our said Court of Erors 
and Appeals at Trenton aforesaid on the sixteenth 
day of November, i9o6:;

S'. D. D IC K IN SO N ;
Clerk«

B E D LE ,, E D W A R D S  &  H O LM E S,

Attorneys. 40
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T h e  a n s w e r  o f th e  J u stic e s  o f  th e  S u p r e m e  C o u r t  

o f th e  S ta te  o f N e w  J e r s e y  w ith in  n a m e d . T h e  r e c -

o r d  a n d  p r o c e e d in g s  w h e r e o f  m e n tio n  is w ith in  

m ad e, w ith  a ll th in g s  t o u c h in g  a n d  c o n c e r n in g  th e  

sa m e, w e  d o  c e r t i fy  to  th e  C o u r t  o f  E r r o r s  a n d  A p -

p e a ls  o f sa id  S ta te ,  in  a c e r ta in  sc h e d u le  in  th is  w r it  

a n n e x e d , as w ith in  w e  a re  c o m m a n d e d .

W M . S . G U M M E R E ,

10 '  C . J.

N E W  J E R S E Y  S U P R E M E  C O U R T .

O f  th e  th ird  d a y  o f J u ly , n in e te e n  h u n d re d  a n d  s ix . 

H U D S O N  C O U N T Y ,  s s . :

J e r s e y  C it y ,  H o b o k e n  a n d  P a te r s o n  S t r e e t  R a ilw a y  

C o m p a n y , a  c o r p o r a tio n , th e  d e fe n d a n t  in th is su it, 

2 0 w a s su m m o n e d  to  a n sw e r  u n to  J o h n  M e r k l, a d m in is-

t r a to r  o f th e  g o o d s  a n d  c h a tte ls , r ig h ts  a n d  c re d its  

w h ic h  w e re  o f G e o r g e  M e r k l, d e c e a se d , th e  p la in tiff  

h e re in , in  an  a c tio n  o f to r t  a n d  th e r e u p o n  th e  sa id  

p la in tiff , b y  W a r r e n  D ix o n , h is a t t o r n e y , c o m p la in s :

F o r  th a t  w h e r e a s  th e  sa id  d e fe n d a n t, a t  a ll t im e s  

h e r e in a fte r  m e n tio n e d , w a s , a n d  still is, a c o r p o r a tio n  

d o in g  b u sin e ss  in  th e  S ta te  o f N e w  J e r s e y  a n d  a t  sa id  

tim e s  w a s  th e  p r o p r ie to r ,  p o s s e s s o r  a n d  o p e r a to r  o f  a 

c e r ta in  e le c tr ic  s t r e e t  r a ilw a y  a n d  ra ilw a y  c a rs  ru n - 

3° n i n g  a lo n g  a n d  th r o u g h  d iv e rs  s tr e e ts  a n d  a v e n u e s  

in th e  C o u n t y  o f H u d s o n  a fo re s a id , in c lu d in g  a  cer- 

• ta in  p u b lic  s tr e e t  o r  a v e n u e  c o m m o n ly  c a lle d  B e r -  

g e n lin e  a v e n u e , w h ic h  w a s, a t  sa id  *tim es, a  p u b lic  

s t r e e t  o r  a v e n u e  o p e n e d  a n d  d e d ic a te d  a c c o r d in g  t o  

la w , fo r  p u b lic  u se  a n d  tra v e l.

A n d  w h e r e a s ,th e  sa id  d e fe n d a n t, t o  w it ,  o n  th e  fif-

te e n th  d a y  o f A p r i l,  n in e te e n  h u n d re d  a n d  s ix , in th e  

e a r ly  m o r n in g  w h e n  it  w a s  y e t  d a r k , a t H u d s o n  

C o u n t y  a fo re s a id , w a s th e  p o sse sso r , p r o p r ie to r  an d  

4 0 'o p era to r  o f a  c e r ta in  m o to r  c a r  w h ic h  b y  a c e r ta in
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motorman and conductor, its servants and agents, 
bv means of electricity, it then and there operated’ 
propelled and ran along the tracks of its said railway 
in, through and upon said Bergenline avenue in a 
northerly direction.

And whereas, the Said George Merkl, in his life-
time, to wit, in the early morning when it was yet 
dark, on the fifteenth day of April, nineteen hundred 
and six> in Hudson County aforesaid, was lawfully in 1 
and upon said Bergenline avenue at or near its in-
tersection with a certain other public street or ave-
nue commonly called Thirty-third street, and was 
then and there crossing said Bergenline avenue at or 
near said Thirty-third street, in a careful and pru-
dent manner, and was then and there crossing the 
tracks of said defendant Company upon which it was 
running said car in and through Bergenline avenue, 
and in front of said motor car

2C

W hereby itv then and there became and was the 
duty of the said defendant toward the said plaintiff 
to use due and reasonable care in the operation, man-
agement and control of its said motor car, and to 
keep a reasonably careful lookout on said motor car 
for persons lawfully in and upon said street or ave-
nue while crossing the same, and to use due and rea-
sonable care to warn the said George Merkl while 
crossing said avenue, of the approach of said motor 
car by means of a gong which was its usual signal of 
approach, or by means of a light or lights upon said 
car which was its usual signal of approach, or by 
other reasonable means, and to use due and reasona-
ble care to run said motor car at a reasonably safe 
rate o f  speed and to have the said motor car under 
the reasonable control of its said motorman, so as 
not to run the said motor car upon, against and over 
the said George Merkl, while,he was crossing over 
said tracks, and was in the exercise of due and rea-
sonable care on his part. 40
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Y e t  th e  said  d e fe n d a n t d is r e g a r d in g  its  sa id  se v e ra l 

d u tie s  in th is b e h a lf  an d  w r o n g fu lly  a n d  u n ju s t ly  in -

te n d in g  to  in ju re , p r e ju d ic e  a n d  a g g r ie v e  th e  

said  G e o r g e  M e r k l a n d  th e  sa id  p la in tiff , on  

th e  d a y  a n d  d a te  la s t a fo re s a id ,, in  th e  C o u n -

ty  o f H u d s o n  a fo r e s a id , , b y  m e a n s o f e le c tr ic ity , 

so  u n s k illfu lly , n e g l ig e n t ly  an d  u n la w fu lly  m a n a g e d , 

o p e r a te d , p r o p e lle d  a n d  ra n  th e  said  m o to r  c a r  a lo n g  

l c th e  sa id  t r a c k s  in a n d  u p o n  th e  sa id  B e r g e n lin e  A ve^  

n u e , a t  o r  n e a r  w h e r e  th e  sa m e  in te r s e c ts  w ith  sa id  

T h ir ty - th ir d  S t r e e t ,  a n d  a t o r  n e a r  th e  sa id  p la c e  

w h e r e  said  G e o r g e  M e r k l w a s  c r o s s in g  sa id  s tr e e t  o r  

a v e n u e , a n d  th e n  a n d  th e r e  u n la w fu lly  a n d  n e g l ig e n t -

ly  fa ile d  a n d  n e g le c te d  to  k e e p  a p r o p e r  a n d  r e a s o n -

a b le  lo o k o u t|  o r  to  e x e r c is e  d u e  c a r e  to  k e e p  said  

lo o k o u t  fo r  said  G e o r g e  M e r k l  w h ile  h e  w a s  c r o s s in g  

th e  t r a c k s  o f said  d e fe n d a n t in a  c a r e fu l a n d 'p r u d e n t  

m a n n e r, a n d  th e n  a n d  th e re  u n la w fu lly  a n d  n e g li-  

a o g e n t ly  fa ile d  a n d  n e g le c te d  to  w a rn  th e  sa id  G e o r g e  

M e rk l, w h ile  c r o s s in g  a n d  a b o u t  to  c ro ss  sa id  B e r -  

g e n lin e  A v e n u e , o f  t h e  a p p r o a c h  o f  sa id  c a r  b y  bell 

o r  g o n g  o r  b y  lig h ts  o r  b y  a n y  o th e r  re a s o n a b le  

w a r n in g , a n d  th e n  a n d  th e re  u n la w fu lly  an d  n e g l i -

g e n t ly  p r o p e lle d  said  c a r  a t  an u n u su a lly  h ig h  an d  

d a n g e r o u s  r a te  o f sp e e d  a n d  n e g lig e n t ly  a n d  u n la w -

fu lly  fa ile d  a n d  n e g le c te d  t o  k e e p  th e  sa id  c a r  u n d e r  

th e  r e a s o n a b le  c o n t r o l  o f its  said  m o to r m a n , so  th a t  

th e  sa id  m o to r m a n  w a s  th e n  a n d  th e r e , th r o u g h  th e  

j o  n e g lig e n c e  o f th e  sa id  d e fe n d a n t a n d  its  s e rv a n ts  a n d  

a g e n t s  as a fo re s a id , ru n  in to , u p o n  a n d  o v e r  th e  said 

G e o r g e  M e r k l a n d  h im , th e  sa id  G e o r g e  M e r k l,  th e n  

a n d  th e r e  g r e a t ly  in ju re d , so  t h a t  h e  th e n  a n d  ther,e 

d ied , a n d  th is w ith o u t  a n y  fa u lt  o r  n e g lig e n c e  o n  th e  

p a r t  o f th e  sa id  G e o r g e  M e r k l, o r  u p o n  th e  p a rt  o f 

th e  sa id  p la in tiff.

A n d  th e  p la in tif f  a v e rs  th a t  th e r e a fte r , to  w it , on  

th e  fo u r th  d a y  o f  M a y , ' n in e te e n  h u n d re d  a n d  six , 

le t te r s  o f a d m in is tr a tio n  u p o n  th e  e s ta te  o f  said  

4c G e o r g e  M e r k l w e re  d u ly  issu ed  t o  th e  sa id  p la in tiff
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b y  th e  S u r r o g a t e  o f th e  C o u n t y  o f H u d so n , an d  that 

th e  sa id  p la in tiff  th e re u p o n  e n te re d  u p o n  th e  due 

e x e c u t io n  o f h is sa id  d u tie s  as a d m in is tra to r , w h ich  

sa id  le tte r s  o f  a d m in is tra tio n  th e  p la in tiff  h e re  b r in g s  
in to  C o u r t .

A n d  th e  p la in tiff  fu r th e r  a v e rs  th a t th e  said  G e o r g e  

M ^ rk l le ft  a fa th e r , th e  sa id  p la in tiff, h is n e x t  o f kin.

W h e r e fo r e  sa id  p la in tiff  as n e x t  o f k in  o f said 10 

G e o r g e  M e r k l,  h a s  b e e n  in ju re d  a n d  su ffered  d am -

a g e  b y  r e a s o n  o f  th e  n e g lig e n c e  o f  th e  d efen d a n t as 

a fo re s a id , in th e  su m  o f  T e n  T h o u s a n d  D o lla rs , and  

th e r e fo r e  h e, as a d m in is tr a to r  o f  said  G e o r g e  M e rk l, 
b r in g s  his* su it, & c .

F ile d  J u ly  1 1 ,  1906.

A n d  th e  sa id  d e fe n d a n t, b y  B e d le , E d w a rd s  &  2°  

H o lm e s , its  a t to r n e y s ,  c o m e s  an d  d efen d s th e  fo rc e  

a n d  in ju ry , w h e n , & c ., a n d  sa y s tfyat it is n o t g u ilty  

o f  th e  t o r t s  a b o v e  la id  to  its c h a r g e , o r  o f a n y  o r  

e ith e r  o f  th e m , o r  o f a n y  p a r t  th e re o f, as th e  said 

p la in tiff  h a th  a b o v e  th e r e o f  co m p la in e d  a g a in s t  it; 

a n d  o f th is  it p u ts  its e lf  u p o n  th e  c o u n try , & c .

* F ile d  J u ly  2 5, 1906.

A n d  n o w  a t th is  d a y , to  w it, th e  n in th  d a y  o f  N o -

v e m b e r , n in e te e n  h u n d re d  an d  s ix , b e fo re  o u r  said 

S u p r e m e  C o u r t , c o m e s  th e  said  p la in tiff  b y  his a t t o r -

n e y  a fo re s a id , and: th e  J u stice  b e fo re  w h o m , & c., 

h a v in g  first se n t h ith e r  his r e c o rd  h ad  b e fo re  him  in 

th e se  w o rd s , to  w it :

A fte r w a r d s , to  w it ,  a t  a  C ir c u it  C o u rt  h old en  at 

J e r s e y  C it y ,  in a n d  fo r  th e  C o u n ty  o f H u d so n , b efore  

J. F r a n k lin  F o r t , E s q u ir e , o n e  o f th e  Ju stices o f th e 

S u p r e m e  C o u r t , on  th e  tw e n tie th  d ay  o f S e p te m b e r, 40
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n in e te e n  h u n d re d  a n d  s ix , a c c o rd in g - to  th e  fo rm  o f 

th e  s ta tu te  in su ch  c a se s  m a d e  a n d  p r o v id e d  co m e s 

as w e ll th e  sa id  p la in tiff  J o h n  M e r k l a n d  a d m in is-

tra to r s , & c .,  as th e  sa id  d e fe n d a n t th e  J e r s e y  C ity , 

H o b o k e n  &  P a te r s o n  S t r e e t  R a ilw a y  C o m p a n y  b y  

th e ir  r e s p e c tiv e  a t to r n e y s  w ith in  m e n tio n e d , a n d  th e  

ju r o r s  o f th e  ju r y ,  b e tw e e n  th e  p a rtie s  a fo re s a id , in 

th e  p le a  a fo re sa id  b e in g  a lso  su m m o n e d , c o m e  w h o  

i 0 to  sp e a k  th e  t r u th  o f th e  m a tte r s  an d  .th in g s w ith in  

c o n ta in e d , b e in g  c h o se n , tr ie d  a n d  sw o rn  s a y  u p o n  

th e ir  o a th  th a t  th e  sa id  d e fe n d a n t J e r s e y  C ity , H o -

b o k e n  &  P a te r s o n  S tr e e t  R a ilw a y  C o m p a n y  is g u i l t y  

in m a n n e r  a n d  fo rm  a s said  p la in tif f  in h is  sa id  d e c la r -

a t io n  a l le g e d ;  a n d  th e y  a ssess th e  ,d a m a g e s  o f th e  

sa id  p la in tiff , J o h n  M e r k le , b y  re a s o n  o f th e  g u ilt  o f 

th e  sa id  d e fe n d a n t o v e r  a n d  a b o v e  th e  c o sts  a n d  

c h a r g e s  b y  h im  a b o u t  h is  su it e x p e n d e d  in th e  sum  

o f O n e  T h o u s a n d  D o lla r s  a n d  fo r  th o s e  c o s ts  a n d  
20 c h a r g e s  th e  su m  o f s ix  cen ts.

T h e r e fo r e  it  is 'c o n s id e r e d  th a t  th e  sa id  p la in tiff , 

J o h n  M e r k l, d o  r e c o v e r  a g a in s t  th e  sa id  d e fe n d a n t 

th e  J e r s e y  C ity , H o b o k e n  &  P a te r s o n  S t r e e t  R a ilw a y  

C o m p a n y  h is sa id  d a m a g e s  b y  th e  ju r y  in th e  fo rm  

a fo re s a id  fo u n d  to  th e  su m  o f O n e  T h o u s a n d  D o lla r s , 

a n d  it is fu r th e r  c o n s id e r e d  th a t  th e  p la in tiff  d o  re- 

%  c o v e r  a g a in s t  th e  said  d e fe n d a n t th e  su m  o f F o r t y -  

30o n e  d o lla r s  a n d  fo r ty -o n e  ce n ts  fo r  c o sts  a n d  c h a r g e s  

b y  th e  C o u r t  n o w  h e r e  a d ju d g e d  to  th e  said  p la in -

t if f  a n d  w ith  h is  c o n s e n t  w h ic h  said  d a m a g e s  c o s ts  

a n d  c h a r g e s  in th e  w h o le  a m o u n t to  O n e  T h o u s a n d  

fo r ty - o n e  d o lla rs  a n d  fo r ty -o n e  c e n ts .

ju d g m e n t  s ig n e d  th is---------------------- d a y  o f N o v -

e m b e r , n in e te e n  h u n d re d  a n d  s ix .----------------------- 1

W I L L I A M  S . G U M M E R E ,

4°  C h ie f J u stice .



N E W  J E R S E Y  SU P R E M E  CO U RT. 

Hudson County.

— —-------------------------o

JO H N  M E R K L , Admr., )

)
Plaintiff, )

)
vs. )

J E R S E Y  C IT Y , H O B O K E N  )

& P A T E R S O N  S T R E E T  )

R A IL W A Y  C O M P A N Y , )
)

Defendant. )
)

Before Hon. J. Franklin Fort, Justice, and 
a jury.

Appearances:

Warren Dixon, Esq., for the Plaintiff.

Messrs. Bedle, Edwards and Holmes, by 
Mr. Holmes, for the Defendant.

3°Be it remembered, that on the twentieth day of 
September, nineteen hundred and six, at a Circuit 
Court holden at Jersey City, in the County of Hud-
son, before his Hon. J. Franklin Fort, Justice of the 
Supreme Court, the issue joined in the above cause 
between the parties (pro ut the pleading), came on 
to be tried by a jury, for that purpose duly empanel-
led and sworn, and thereupon the plaintiff and de-
fendant offered evidence (as hereinafter set out), to 

•maintain the issue on their respective parts, as fol-
lows : 40
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A N D R E W  G E R S H O N .

M r. D I X O N  o p e n s  fo r  P la in tiff.

A N D R E W  G E R S H O N ,  sw o rn  a s a  w itn e s s  o n  b e -

h a lf o f  th e  p la in tiff , te s t if ie s  as f o l lo w s :

D I R E C T  E X A M I N A T I O N  b y  M r. D ix o n :

°  Q . W h e r e  d o  y o u  liv e ?  A .  A t  G u tte n b e r g .

Q . W h a t  is y o u r  b u sin e ss?  A .  P la s te r e r .

Q . A r e .y o u  c o n n e c te d  w ith  th e  c o u r t  in a n y  w a y ?  

A .  I w a s ; I  a m  a  C o n s ta b le .

Q . Y o u  a re  a  C o n s ta b le ?  A .  Y e s ,  sir.

Q . D id  y o u  k n o w  G e o r g e  M e r k e l  in h is life tim e ?  

A .  I did.

Q . H o w  lo n g  h a d  y o u  k n o w n  h im ? A .  I h a d  

. k n o w n  h im  a b o u t  s ix  yea rs.; s ix  o r  se v e n  y e a rs .

Q . D o  y o u  k n o w  w h e r e  h e  liv e d ?  A .  Y e s ,  sir.
30  ’

Q . W h e r e  d id  h e  liv e ?  A .  O n  B u l l  s F e r r y  R o a d , 

b e tw e e n  H u d s o n  a n d  F r a n k lin  A v e n u e .

Q . D o  y o u  k n o w  B e r g e n lin e  A v e n u e  in H u d s o n  

C o u n ty ?  A .  Y e s ,  sir.

Q . O n  w h ic h  sid e  o f B e r g e n lin e  A v e n u e  d id  he 

l iv e ?  A .  H e  liv e d  o n  B u l l ’ s F e r r y  R o a d , h e  d id  n o t 

liv e  o n  B e r g e n lin e  A v e n u e .

Q . W h ic h  sid e  o f B e r g e n lin e  A v e n u e  w o u ld  th a t  

b e , e a s t  o r  w e s t  o f B e r g e n lin e  A v e n u e ?  A .  H e  did 

n o t  liv e  on  B e r g e n lin e  A v e n u e .

Q .  W h e r e  h e  d id  liv e , w a s  it  e a st o r  w e s t  o f B e r -

g e n lin e  A v e n u e ?  A .  O h , e a s t  o f  B e r g e n lin e  A v e -

n u e.

Q . B e r g e n lin e  A v e n u e  ru n s n o r th  a n d  so u th ?  A .  

Y e s ,  sir.

Q . A n d  h e  liv e d  o n  th e  e a st o f B e r g e n lin e  A v e n u e ?  

A .  Y e s ,  sir.

Q . T h a t  is to w a r d s  th e  H u d s o n  R iv e r ?  A .  Y e s ,  

sir.

Q . A n d  o n  th e  fo u r te e n th  d a y  o f  A p r i l,  1906, did  

40y o u  se e  M r. M e r k e l?  A .  I did.
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Qi. W here did,you see him? A. Up at the ball at 
Marsh’s hall.

Q. W here is that ? A. On the corner of Bergen- 
line and Hamilton Avenues, North Bergen.

Q. What was that ball? A. It was a German sing-
ing society, I believe they call it the Vorschrit Sing-
ing Society.

IC
Q. W ere you there all that evening? A. Yes, sir; 

from about nine o’clock.

Q., U ntil when? A. Till it was over, about half- 
past two, quarter, past-two.

Q. Did you see Merkel most of that time there?
A . N o sir, I did not; I did not see him until late in 
the evening.

Q. About what time did you see him first? A. 
Somewheres in the neighborhood o f twelve o’clock,
I should say. 20

Q. Did you see him leave-the ball? A. Yes, sir, I 
saw him go out.

Q. About what time did he leave the ball? A. 
W ell, he must have left the ball about, somewhere 
around two o’clock.

Q. How shortly before : hê  left the ball, did you 
last see him? A. About twenty minutes or a half 
an hour.

Q* W hat was he doing when you last saw him?
A. Well, he was talking to me in the saloon. 3°

Q, When did you next see him, if at all? A. When 
he was going out of the door.

Q: Did you see which way he walked? A. No, I 
did not notice; he went right out the front door.

Q. When did you next see him? A. When he was 
lying on the track.

Q. H ow  long after he went out was that, about?
A. It might have been ten or fifteen minutes. .

Q. W hat called your attention to him after he left 
the hall? A. The motorman came in and he asked 40
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if we had a telephone, and I asked him what was the
matter, he said, “ I just hit a fellow”

Q.. Then you went out? A. Y es sir.

Mr. H O L M E S  : I object to the statement 
of the •motorman in that answer as not being 
a part of the res gestae.

io

The C O U R T : It was not responsive to the 
question and I will strike it out.

The motorman called your attention to the fact 
that something had happened outside. A. Y es sir.

Q. By reason of that what did you do? A. I went 
down to where he was.

Q. W hat did you do.? W here did you go? A. I 
went right down the track.

2C Q* Y ou went down the track how far? A. I went 
down about seventy-five yards.

Q. H ow many blocks, if any blocks? A. Well, 
that block there is a big long block, it is about, I 
should say, 'half way, not quite half way.

Q. Y ou  went half way down that block? A. Yes, 
sir.

Q. Do you know how long that block is? A. No, 
sir̂  I could not say.

Q. Near what street Was that? Near wvhat cross
3Qstreet? A. W ell, Thirty-first street, between that 

and Hamilton avenue.
Q. Did you go as far as Thirty-first street? A. 

No. sir.

Q. Which is north, Hamilton avenue or Thirty- 
first street? A. Hamilton avenue.

Q. Did you go down beyond Hamilton avenue? 
A. I went down as far as where the body was lying.

Q. Y ou  went south then, to where the body was, 
did you? A. Y es sir.

Q. And you passed Hamilton avenue? A. Yes sir.
40 Q. Y ou  passed that street? A. Y es sir.
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Q. And then, where did you find the body, or any 
part of it? A. About seventy-five yards south of 
Hamilton avenue.

Q. What part of the body did you see, what did 
you see there ? A. I saw both parts.

• Q. Describe what you saw? A. Well, he was ly-
ing there on the track; from here down, was on the i0 
north bound tract, and this part was midway.

Q. The upper part? A. The upper part was be-
tween the two tracks, the northbound and the south-
bound track ; and the lower part of the body was on 
the northbound track.

Q. In the northbound track? A. Yes, sir.
Q. Between the rails? A. Yes sir.
Q. W as that all of the body which you saw there ; 

did you see any other portions of it around ? A. No, 
sir; I did not. *o

Q. Did you, in that time, observe any trolley car, 
within that vicinity? A. Did I what?

Q. Did you see any trolley car in that neighbor-
hood? A. Yes, sir; there was a trolley car there.

Q. Where did you see any trolley car? A. Well, 
the trolley car was a little ways north of the body,
I don’t know how far.

Q. About how far? A. Well, it might have been 
twenty-five or fifty feet, something like that.

Q. What kind of a car was it? A. It was an ordi-
nary trolley car.

Q. They have several kinds of ordinary trolley cars 
up there, haven’t they; was it a new car or an old 
car? A. I did not notice that much, it looked like 
a good car though.

Q. Do you know ; they have different kinds of cars 
there, don’t they? A. The same as the cars any 
place.

Q. Was it an open car? A. No, sir; it was not an 
open car. 40
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Q. W a s it o n e of t h e l a r g e c a r s, o r o n e of t h e 

s m all e r si z e d c a r s ?  A. W ell, it w a s a l a r g e c a r.

Q. W h a t di d y o h t h e n d o, aft e r y o u s a w t h e b o d y ? 

A . W ell, I a r r e st e d t h e m o t o r m a n a n d t h e c o n d u c -
t o r.

G, D o y o u k n o w w h o t h e m o t o r m a n w a s ? A. I 

di d n o t a t t h at ti m e.

Q. Di d y o u l e a r n aft e r w a r d s ?  A. Y e s, si r.

Q. W h a t w a s hi s n a m e ? A. Hi s n a m e, I b eli e v e, 

w a s B a r b o u r.

Q. W h a t b e c a m e of t h e b o d y ?  A. I t w a s t a k e n 

a w a y i n N e c k a r’ s a m b ul a n c e, I b eli e v e.

Q. H o w w a s t h e at m o s p h e r e t h at ni g h t, w h at ki n d 

of a ni g h t w a s it ? A . W ell, it st a rt e d t o r ai n t h at 

m o r ni n g.

Q. H o w w a s it at t h a t ti m e w h e n y o u w e n t o ut ? 

a o A. I t l o o k e d n k e r ai n, b u t it w a s n o t t h e n.

, Q. It w a s n ot r ai ni n g at t h at ti m e w h e n y o u w e n t 

■ o ut?- A. N o, si r.

Q. H a d it b e e n r ai ni n g a t t h a t ti m e ? A . N o, si r.

Q. I t h a d n o t b e e n r ai ni n g . b ef o r e, t h a t ?  A. N o, 
si r.

Q. A r e. y o u s u r e ? A. ( N o a n s w e r. ) 

■ C R O S S - E X A M I N A T I O N b y M r. H ol m e s:

Q. Y o u li v e d i n t hi s n ei g n b o r h o o d ?  A. Y e s, si r; I 

li v e d i n t h a t n ei g h b o r h o o d.

Q. T hi s d a n c e h all, w h e r e t hi s m a n h a d b e e n, t h a t 

w a s t o t h e n o rt h of t h e pl a c e w h e r e h e w a s kill e d ? 

A. Y e s > si r.

Q. T h a t w a s o n t h e w e st si d e, w a s n’ t it, of B e r g e n - 

li n e A v e n u e ?  A. I t w a s o n t h e w e s t si d e; y e s, si r.

Q. W h a t i s t h e n e x t s t r e e t b el o w t h at, t h e c r o s s 

st r e e t, s o u t h ?  A. I b eli e v e t h e y c all it W e t h e r b e e 

Pl a c e.

Q. T h e n y o u c o m e t o a l o n g bl o c k ? , A. S o u t h 

4 0 a g ai n ?
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Q. Yes? 'A. Yes,-sir.
Q. Still going south? A. Yes, sir.

Q. The next street south of Werherbee Place is 
what? A. That is Herman Avenue.

Q. And then going on from Herman Avenue, what 
do you 'come to? A. South again?

' Q ’ ^ es- A. On the west side of the street, it is-io 
Hudson Avenue, Franklin Avenue comes after Her-
man.

Q. Hudson Avenue on one side and Franklin Ave-
nue on the other? A. Yes, sir.

Q ’ Then south of that again? A, Twenty-third 
Street.

Q. Where is this Hamilton Avenue that you were 
talking about? A. That is up in North Bergen.

Q. Is that North Bergen? A. Yes, sir.
Q. And is . that north of Marsh’s place?20 

A. Marsh’s place is right on the corner of Hamilton 
Avenue.

Q. I thought you said the first street’ there was 
W etherbee Place? A. South of Hamilton Avenue.

Q. Coming back to this dance hall, that was near 
Hamilton Avenue, was it? A. What wasj the dance 
hall?

Q* Yes. A. It is right on the corner of it.
Q. And Hamilton would be south of that? A. 

Yes, sir. ‘ ^

Q. And then there is this block which you have 
spoken about? A. Yes, sir.

Q. H ow  long is that entire block from Hamilton 
Avenue down, what is your best judgment about it ?
A. I don’t know.

Q. Is it twice seventy-five yards, or one hundred 
and fifty yards long? A. I think it 'is> easy.

Q. Easy that? A. I think so.
Q. It might be a little longer? A. I-don’t know.
Q. Then the place where this man’s body laid was 40



14

A N D R E W  G E R SH O N .

about in the middle of that block if it was seventy-five 
yards away ? Y ou  said it was about seventy-five 
yards away? A. I don’t think it was in the middle, 
n o ; I think it was a little further north than the 
centre.

Q. But it was not anywhere near the cross street? 
IQA. Well, it was nearer to Thirty-first street.

Q. It was not at the corner o f any street? A. 
No, sir.

Q. It was in between the streets? A. Yes, sir.
Q. And that is a long block? A. Yes, sir.
Q. There are two car tracks in that street?. A. 

Yes* sir.
Q. And the north bound car would be running on 

the track which was farthest on the east? A. Yes, 
sir.

2C Q- Now, from the place where this man’s body 
was found, looking south, the street runs pretty 
straight for quite a long distance, doesn’t it? A. 
Bergenline Avenue?

Q. Bergenline Avenue, yes. A. Yes, sir.
Q. So that a person who would look down the 

street dould see a good ways off? A. That is right.
Q. When you saw this car was it lighted? A. Yes, 

sir; it was lit.
Q. Did you notice whether the headlight was 

30burning? A. It was burning.
Q. And the lights inside were burning? A. Yes, 

sir.
Q. Did it have*any colored lights on it, were 

there any colored lights in the ends of the car? A.
I did not notice th at; I don’t know.

Q. Y ou  say that this man left the dance hall about 
twenty minutes before the motorman came in? A. 
It was not twenty minutes; I was talking to him 
about twenty minutes or a half an hour before that.

Q. Y ou  testified before the Coroner in this maD 
40ter, didn’t you? A. I did.



i 5

A N D R E W  G E R SH O N .

Q. And you told the Coroner it was about a half 
an hour? A. What?

Q. That he left there about a half an hour previ-
ous? A. I don’t think so. I don’t think it was that 
long.

Q. Had you been there-all evening? A. From 
about nine o ’clock; yes, sir.

Q. W hat was this', a ball? A. Yes, sir.
Q. A  dance? A. Yes, sir.
Q. W ere there liquors on sale? Was there drink-

ing going on? A. There were drinks there; yes, sir.
Q. And this young man had been there the whole 

evening? A . No, sir.
Q. H ow long had he been there? A. I noticed 

him there in the neighborhood of twelve o’clock.
Q. Y ou  had not seen him there before? A. No, 

sir.
Q. That is, you had not noticed him? He might 

have been there before.. A. He might have been. 
The first I noticed of him, he was dancing.

Q. When he went out from there, so far as you 
know, he walked down the street ? A. After he went 
out, of the door I did not see any more of him until 
I saw his body.

Q. Y ou  say that he lived on Bulls Ferry Road? A. 
Yes, sir.

Q. Was the place of his residence still further 
south than where his body was found? A. Yes, sir.

Q. And how far? A. Well, I don’t know how far. 
It is south, and then it is wav over towards the east 
in Bulls Ferry Road.

Q. How far south? A. A  auarter of a mile.
Q. Is it not more that that; isn’t it nearer a mile? 

A. It might b e ; I did not measure i t ; I don’t know.
Q. It lies over on the east side of the road? A. 

Yes, sir.
Q. Thirty-first Street, that does not cross Bergen- 

line Avenue, does it? A. No, sir. 40
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Q. Going- south from Hamilton Avenue, I under-
stand it, the next street is Thirty-first street? A. 
That i's on the east side.

Q. That is on the east side? A. Yes, sir.
Q. And it does not cross to the west.
Q. Going still further down, what is the next 

io Cross s r̂ee  ̂ that leads over to the east side? A. Ferry 
Road.

Q. H ow far is that away? A. Oh, it is tw o good 
blocks.

;Q. Do you know Thirty-first Street? W hat con-
dition is that in up there? Is it a: used street? A. 
Yes, sir.

•Q. Is it a thoroughfare ? A. Yes, sir.
Q. Is there a sidewalk to it? A. No, sir.
Q. There is no sidewalk? A. There is no side- 

^ w a lk , no; not up on the hill; it is down further; down 
across the railroad.

_Q. It is a sort of a dirt road across there; not 
lighted? A. It is a dirt road; yes, sir.

Q- -A- very lonesome street? A . There is an elec-
tric light right down a little ways from Bergenline 
Avenue.

Q. Counsel in his opening said here that the heart 
of this man was. in one place and his liver in an-
other—

3°  The C O U R T : Is it necessary to go into
that?

Mr. H O L M E S : I just want to ask one 
question on it.

Q. I understand you to say there was nothing of 
that sort there? A. I did not see it.

Mr. D I X O N : W e are going to prove that 
to show just where he was struck and where he 

40 was carried to before the car stopped.
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R E - D I R E C T  E X A M I N A T I O N  b y  M r. D i x o n :

Q. Y ou  were asked whether there was any light 
near Thirty-first Street; is there any light there? A. 
East of Bergenline Avenue?

Q. On the east side of Bergenline Avenue? A. 
Yes, sir.

Q. How near to Thirty-first Street? A. Well, it 10 
is down about two or three hundred feet, I should 
think.

Q. How big a light is that? A. It is one of those 
big arc lights, the same as on Bergenline Avenue.

Q. Did you look particularly at the light at the 
front of the car? A. I did; yes.

Q. W as it an electric light or an oil lamp? A. I 
think it was an electric light.

Q. Are you sure about that? A. I think so. I am 
not sure; I am not positive, no; the motorman drew *° 
my attention to it.

Q. Do you know the number of the car? A. No, 
sir; I don’t remember.

Q. Did you know the number? A. No, sir.
Q. Didn’t you take the number of the car? A. 

No, sir.

Q. The motorman drew your attention to the fact 
that the light was lit, did he? A. Yes, sir; he found 
fault with the light.

Q. W hat is that ? A. He found fault with the  ̂
light.

Mr. H O L M E S : I move to strike that out.

Motion granted.

Mr. D I X O N : I only want to find out how 
his attention was drawn to it.

The C O U R T : He says the motorman drew 
his attention to it. 40
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Q. I don’t know whether I asked you which track 
that car was on? A. It was on the northbound track.

Q. Going north? A. Going north; yes, sir.

R E -C R O S S  E X A M IN A T IO N  by Mr. Holmes:

Q. In regard to the weather, you say it had rained 
io in the morning, I understood you to say, it rained in 

the-morning of that day? A. It started to rain that % 
morning.

Q. A t the time that you went out to see this body 
and the car, was it raining then? A. No, sir.

-Q. H ow long had it stopped raining? A. I don’t 
know how long it stopped raining. The first I  no-
ticed it rain was after I went down to Union Hill, 
down to the undertakers.

Q. W hat time of the year was this? A. It was 
ao Easter Sunday morning.

Q. When you came out of the dance hall, could 
you see the car, did you notice the car standing 
down there? A. The first I noticed of the car, I saw 
i’t backing up.

Q. When you came out of this dance hall, you did 
see the car? A. Yes, sir.

Q. W hether it was backing up or standing still?
A . Yes, sir.

Q. H ow far away from you was it? A. H ow far 
30from me?

Q. Yes, when you first saw the car? A. W ell, it 
was very near up to where the body was.

Q. And you were then up at this dance hall? A.
I was standing in front of the stoop.

Q. So it was -at least fifty yards away from you 
when you saw it? A. Oh, yes.

40
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A L B E R T  W A L K E R , sworn as a witness on behalf 
of the plaintiff, testifies as follows:

D I R E C T  E X A M I N A T I O N  by M r. D i x o n :

Q. Where do you live ? A. A t Fairview.
Q. W hat is your business? A. Superintendent, io 

watchman and officer of the cemetery
Q. In the morning- of the fifteenth day of April, 

1906, were you riding on one of the cars of the Jer-
sey City, Hobbken and Paterson Railway Company, 
going north on Bergenline Avenue? A. I was.

Q. Y ou  were a passenger on that car? A. Yes, 
sir.

Q. The car that ran over a man that morning?
A. Yes> sir.

Q. H ow many passengers were on that car? A. 20 
There were about six.

Q. W as it a closed car? A. Yes, sir.
Q. W here were you sitting in the car? A. I was 

not sitting at a ll; I- was standing on the back plat- . 
form.

Q. W as there anybody with you? A. Myself and 
the conductor.

Q'. Y ou  and the conductor were on the back plat-
form? A. Yes, sir.

Q. W ’hat did you first notice in regard to the 3° 
striking of anybody? A. The first I noticed was a 
jolt, and he stopped and the motorman came 
through, he came to a stop— .

Mr. H O L M E S : Don’t say anything that 
the motorman said.

The W IT N E S S : I guess I can have a right 
to speak what he asked me; he asked me a 
question. % 40
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Q. Y ou  noticed a jolt and the car stopped? A. 
The car came to a stop' and the motorman came 
through and he says—

The C O U R T : Never mind what he said.

» Q. W hat did you see then ? A. Nothing-.
Q. Just then you did not see anything? A. No, 

sir.
t Q. Did you see anything afterwards? A. Yes, sir.

Q. W hat did you do, get off the car? A. No, not 
till afterwards.

Q. Y ou  did get off the car, didn’t you? A . Yes, 
sir.

Q. Afterwards? A. Yes, sir.
Q. When you got off afterwards where did you 

go? A. W e did not get off the car; we backed up
* o  1

the car.
Q. The car backed up, did it? A. Yes, sir.
Q. How far did it back up, about? A. About one 

hundred and fifty feet.
Q. Was that before or after the motorman came 

through? A. That was after the motorman came 
through the car.

Q. Then he backed up the car? A. Yes, and he 
says—

Q. Never mind what he said. A. All right.
Q. And you stayed on the back platform, did you? 

A. Yes, sir.
Q. W hen he backed up about a hundred and fifty 

feet, what did he do with the car then? A. He 
stopped.

Q. And then did you see anything? A. Yes, sir.
Q. W hat did you see? A. I saw a body cut in 

half.
Q. O f a man? A. Yes, sir; of a man.
Q. Can you state now how he was lying? A. Yes,
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Q. How was he lying? A. The feet part of 
the body were lying on the east side and the head 
of the body was lying down about twenty feet south.

Q. The head of the body was south of the feet, was 
it? A. Yes, sir.

Q. That is, the upper part of the body, with the 
head, was found twenty feet south of the feet? A. 
Yes, sir; about twenty feet.

Q. In what part of the roadway was that head and 
the upper part? A. Well, it was in the west side, on 
the west side track ; there are two tracks there, and it 
was on the west side track.

Qf W here were the feet and that part of the body 
lying? A. The feet were lying south.

Q. W here were they in the road?' A. In the mid-
dle of the track.

Q. O f the track you were on? A. Yes, the track JO 
we were on; the car we were running on was going 
north.

Q. Then did you afterwards see any other parts of 
the body? A. I did.

Q. W hat other parts of the body did you see? A. 
Well, when the coroner came up there, or the under-
taker, to pick up the parts o f the body that was 
there, they wanted to go off, and so I says, “ Go up 
about a: hundred feet— ”

Q. I don’t care what you said, you directed them, 
did you? A. I directed them up and I said, “ Go up 
about a hundred feet and you will find the rest.”

Q. Did you go up there and see it? A. I did, but 
I did not pick anything up.

Q. W hat did you see up there about a hundred 
feet? A . The liver and heart and all the small parts 
that was left of the body; they picked him up and put 
him in the wagon.

Q. W here were'they lying? A. Along the track, 
about a hundred feet up further.

Q1. A  hundred feet north? A . South. 4°
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Q. North? A. South. There is where he struck 
fhe man.

Q. Y ou  mean north, don’t you? A. South.
Q. Y ou  were going north? A. These pieces were 

south. W e were going north, sure.

The C O U R T : They were where the man 
10 was struck, he says.

The W I T N E S S : There is where the man 
was struck, and the car carried him so far; 
carried him over two hundred feet further.

Q. Y ou  testified that the head laid between the 
tracks to the west, near the west track, about twenty 
feet south of the feet? A. Yes, sir.

Q. Now you said to the undertaker, go where, 
south? A. He took the body, one part here and one 
part there, in the twenty feet—

Q. „Where were the heart and liver with reference 
to the head or the feet, were they north or south? A. 
South.

Q. South of the feet, were they? A. South, sure.
Q. And south of the head? A. That is right.
Q. H ow far were they south of the head? A. Say 

a hundred to q. hundred and fifty feet.
Q. So, when you said, “ Go up,” you meant go 

^ b a c k  towards the south? A. I was going north.
Q. Y ou r car was going north, but you directed the 

undertaker to go back? A. Yes, when/he took the 
two parts of the body and put them on the wagon,

. I said, “ Y ou  better go up there and get the rest.”
Q. That is to the south? A. That is to the south.
Q. Do you know anything about that locality? 

Are you familiar with it? A. A  little bit. I was born 
there.

Q. Do you know any of the cross streets there? 
A . I only know Hamilton Avenue and Thirty-first 

40 streets. There aint many streets.
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Q. W ith regard to  Thirty-first Street, that is the 
next street to Hamilton, is it? A. I believe it is.
- Q. That is the next street south? A. Thirtieth, 
or Thirty-first ; I cannot say which.

Q. The one you call now Thirty-first Street is the 
next street south of Hamilton Avenue; that is the 
one you have in mind? * A . Yes, sir; south.

Q. W ith regard to that street where was any por- IO 
tion of this body, or the remains? A. Pretty near, 
the heart and the liver.

Q- They were right about there? A. They were 
right about there; that is right.

Mr. H O L M E S : He did not say about 
there.

Q. W hat do you mean by “pretty near” ? A.About 
four or five feet.* " *°

Q. W hereabouts with regard to  Thirty-first 
Street, which way from Thirty-first Street, north or 
south? A . On Bergenline Avenue, on the car tracks.

Q. But, opposite? A. Opposite; Thirty-first 
Street runs to Woodcliff.

Q. Thirty-first Street does not cross Bergenline 
Avenue, does it? A . No; it only comes into Waver- 
ly Place, what they call it there.

Q. W here were the heart and liver within the lines
•»o

of Thirty-first Street, or south or north? A. East, 
on the east track, running up, running north.

Q. Suppose Thirty-first Street did cross Ber-
genline Avenue, would the heart and liver be within 
the lines of Thirty-first Street, or a little south or a 
little north of Thirty-first Street? A. It would be 
about in the centre.

Q. Just before the accident, for a little time before 
you felt this jolt, was there any bell being rung upon 
the trolley car? A. I could not say anything about 
that. 40
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Q. Did you notice any bell? A. I did not hear 
anything.

Q. Y ou  did hot hear it? A. No, sir.

Mr. H O L M E S  : He said he did not notice 
it.

IO
Q. Did you hear anything? A. I did not hear any-

thing.
Q. Did you observe at what rate of speed you 

' were going? A. Yes, sir.
Q. Just prior to the jolt, how fast were you going 

along? A. Twenty miles an hour.
Q. That is your best judgment, is it? A. Well, 

that is the evidence I gave before the coroner.
Q. W ell, is that your best judgment? A. Yes,

_Ahat is the best.
t o

Q. Did you get off the car ot all? *A. Yes, sir. 

C R O SS  E X A M IN A T IO N  by Mr. Holmes:

Q. Y ou  were a witness before the coroner on his 
inquest? A. Yes, sir.

Q . W ho have you spoken to about this matter 
since the accident? A. To none.

Q. T o  none at all? A. N ot as I"know of.
30 Q* Y ou  would know if you had, wouldn’t you ? A. 

I might have spoken with the people; that is all.
Q. Y ou  say that you told this undertaker to go fur-

ther back and he would find something more there; 
. how did you know there was simething more back 

there? A. Can I answer you?

The C O U R T : Yes. He is asking you, to 
answer him.

A. The motorman came and he said, “ I either— ”
40 Q. N o; I mean of your own knowledge?
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The C O U R T : He should answer respon-
sively.

Mr. D IX O N  :But he asked him how he 
knew.

Q. Yes, how did you know there was something 
more back there? A. That thing that we were ta lk -io  
ing about.

.Q- Yes, that is what you were talking about? A. 
Yes, that part is righ t; but it is something else.

Q. Now, how did you know that there was some 
more back there? A. Because I went up there and 
seen i t ; that is all about that.

Q. Y ou  had walked back while they were picking 
up the head and feet? A. I and the motorman and 
conductor went back and seen it, too.

Q. Which way did you walk? Up towards *° 
Marsh’s? A. Towards Marsh’s? No. W e walked 
towards Guttenberg. That is south.

Q. Is Guttenberg south of Marsh’s? A. Yes, sir.
Q. W hat was the first thing that was found on the 

track, the head and the body? A. Well, the first 
thing I saw there was the south part of the body 
lying there.

The C O U R T : The feet part, you mean?

The W IT N E S S : N o; the head part.

Q. W here had he apparently been run over? A.
A  hundred feet further away; the liver and heart 
were there, and there is where he was struck, or else 
the heart and liver could not be there.

Q. The body was cut in two, wasn’t it? A. The 
body was cut in two ,* yes, sir.

Q. About where, in the centre, the middle of the 
man, or nearer the head or the feet? A. Oh, just 
about the ribs, about here. (Indicating.) 40

MüW ttersey Ubrsuy
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Q. Right over the abdomen? A. Yes, sir.
Q. And the part which laid nearest to Marsh’s was 

the head? A. Nearest to Marsh’s was the head; yes, 
sir.

Q. And further down was the head? A. No, up, 
south.

io Q* You cal1 south UP ? W hy do you call south 
up? A. Well, call it down; towards Guttenberg is 
south on that line.

Q. That was about twenty feet from the legs'? A. 
Yes, s ir; the head of the body was about twenty feet 
from the other part.

Q. And then you say about a hundred feet further 
you found the heart and the liver? A. Yes, sir.

Q. Further down? A. Yes, sir.
' . Q- Do you characterize that as up? A. W hat is
„ that?20

Q. Do you mean that up and down are the same 
thing with you? A. Do I mean south, where the 
heart and liver laid was a hundred feet away from 
where the other parts of the body laid, and the body 
laid a hundred feet north ?

Q. In which direction, north or south? A. North.
Q. W here did the heart and the liver lie with refer-

ence to the body? A. South, a hundred feet away 
from the body.

3o Q- H‘°w  long is the block between Hamilton ave-
nue and Thirty-jirst Street? A. Well, they are long 
blocks.

Q. They are long blocks, aren’t they? A. Y es; 
that is about two hundred feet.

Q. Do you call that a long block. A. Yes, that is 
a long block.

Q. Y ou  never measured it, did you? A. No, sir.
Q. Y ou .are  only giving your idea about it? A. 

Only just a rough guess.
Q. Isn’t it nearer five hundred feet than two huri-

4, dred feet? A. N o; five .hundred feet is a lot.
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Q. Have you ever been over Thirty-first Street?
A. I have walked through it.

Q. It does not cross Bergenline Avenue? A. No, 
not right there.

Q. It is a wild, unoccupied street, isn’t it? A. Yes, 
on the other side, on the east side—

Q. It is unoccupied— ? A. It comes in Bergen- 10 
line Avenue from the east,— it comes in from the west 
and strikes Bergenline Avenue and stops there, be-
cause the place isn’t built up.

Q. Then, Thirty-first Street, according to your 
idea, stops on the west side of Bergenline Avenue?
A. It stops at Bergenline Avenue.

Q. Does it stop on the west side? A. It does, as 
far as I know. It might go further; I don’t know.

Q. It stops on the west side of Bergenline Avenue, 
that is your idea? A. It is very seldom I go up 
there.

Q. Y ou  say, do you, that Thirty-first Street ap-
proaches Bergenline Avenue from the west and ends 
at Bergenline Avenue, is that correct? A. I could 
not tell you if it runs through it or not.

Q, Y ou  don’t know whether it crosses or not? A.
No, I couldn’t say it.

Q. But if it doesn’t cross it, the part that you 
know, lies to the west of Bergenline Avenue? A. 
N ot much. Thirty-first Street lies on this side.

Q. Give us the points of the compass at that place, 
give us the direction by the point#of the compass; 
we cannot gather much of an idea from “ this side’’ ?
I say, the part of Thirty-first Street that you are re-
ferring to lies on the west side of Bergenline Avenue?
A. Yes, sir.

Q. And as far as you know, it stops there? A. 
Yes, sir.

Q. How far north of Guttenberg is Thirty-first 
Street? A. How far? 40
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Q. Yes. A  considerable ways, isn’t it? A, W ell 
we will take that about a quarter of a mile.

Q. North of it? A. South.
Q. South of Guttenberg or north of Guttenberg? 

A. The street is south of Guttenberg, towards Gut-
tenberg is south.

Q. Thirty-first Street is north of Guttenberg, isn’t 
it? A. No, south to Guttenberg, and north to Nun- 
gessors.

Q. H ow  is the grade of thtit street, Bergenline 
Avenue? Up grade or down grade? A . Right 
there? Well, there aint much of a grade.

Q. It is pretty nearly level? A. Yes, sir.
Q. An the street is straight up and down for a long 

distance? A. It is straight; pretty level.
Q. H ow far can you see to the south from, say, 

Thirty-first Street, or in that block, looking south 
down Bergenline Avenue; how far can you see? A. 

,O h, you can see a good ways.
Q. A  half a mile anyway? A. Yes, either way.
Q. Y ou  had come up this street on the car, I un-

derstand? A . Yes, sir.
Q. And it was about two o’clock in the morning? 

A. Yes, about that.
Q. There were no wagons on the street at that 

hour, was there? A. I d o r’t know.
30 Q- Y ou  did not see any ? A. I did not see any, no.

Q. The street was clear when you were looking 
around there; the street was all clear? A . I dicThot 
take notice, because you cannot take notice, you 

. standing on the back platform cannot take notice.
. Q. And for the same reason you did not take no-

tice whether the bell was being rung or not? A. 
W ell, that was none of my business.

Q. That was none of your business, you were not 
listening for it? A. No, sir.

Q. W ere you talking to anybody? A. Myself.
40 And I  was not talking to myself.
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r Q- Y ou  were talking- to yourself? A. I say I was 
by m y^lf '¿nd'nbt talking to anybody.

Q. You Were riof talking to anybody? 'You were 
not talking io  the conductor? A. No, sir.

0Q. ’yYere you  smoking? - A. No, sir.
Q. Y ou  were standing on the rear platform? A.

Q. W here had the car last stopped before this oc-
curred ? A. »Up at Herman Avenue.

Q. How far from the place where this man .was 
run over was that? Three-quarters of a mile.

Q. Where is Herman Avenue, north of Gutten-
berg? A. That is Guttenberg.

Q. How far is Guttenberg? A. Guttenberg takes 
in from Ferry Street to Hudson Avenue.

Q. Just four blocks? A. That is all.
Q. Herman Avenue, isn’t that a good deal closer 

to this place than you say it is? A. What is that, 
three-quarters of a mite ?

Q. A  quarter of a m ile; it is not'so far from Thir-
ty-first Street, is it? A. It is not three-quarters of a 
mile? Yes it is. *

Q. That is your idea of it, is it? There is over a 
hundred and fifty feet from Thirty-first Street to 
Marsh’s.

Q. Where had you been duringqhe‘evening? That 
is to say, for a couple of hours before this, were you 
around that neighborhood? A. No sir: I was in the 
cemetery.

'Q. Y our wife was with you, wasn’t she, on the car?
A. ;She was on the car.

Q. And, had it been raining that day? A. No,’ sir.
Q. W as it clear? A.. No, it was "cloudy, at that 

time in the morning.
Q. When you were on this car and fe lt‘this jolt, 

did you look back to see what had happened? A. 
W hat is that you say? 4°
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Q. When you felt the car jolt this time, did you 
look back down the track to see what happened ? A. 
I wanted to find out what was the matter.

Q. Y ou  looked around, didn’t you? A. Yes, sir.
Q. Could you see the body lying there? A. No, 

sir.
Q. Not after you stopped? A . I did not see any-

thing until the motorman came up.
Q. The car was backed up, wasn’t he? A. Yes, 

sir; when I told him to back up.
Q. Did he back up the car before he came out? A. 

No, sir.
Q. W ere the lights lit on the car? A. The lights 

inside; yes, sir.
Q. They were all lighted? A. Yes, sir.
Q. W ere they electric lights? W ere the lights in 

the car electric lights? A. W ell, I guess so; they 
are supposed to be electric lights.

Q. Y ou  were there; you ought to know? Y our 
wife was in the car? A. Well, they get the light 
from the wire.

Q. Y ou r wife was in the cay? A. Yes, sir.
Q. And you could see her from where you stood 

without any trouble? A. There was a light in there.
Q. W asn’t there a bright light in there? A . Y es; 

like every car has got.
Q. Y ou  think this car was going twenty miles an 

hour? A. Yes, s ir; and more.
Q. W as it making a noise? It would be making a 

pretty good noise, doing that, wouldn’t it? It would 
make a pretty loud noise doing that? A. W ell, just 
as a trolley car goes. -

Q. Well, I say, it would make a noise? A. Well, 
every car makes a noise.

Q. I understand that. W asn’t it making a pretty 
loud racket running up there on that track at twen-
ty miles an hour? A. N o; like the usual car goes 

40 along.
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Q. It was making some noise, anyway? A. Well, 
we will say it makes a noise.

Q. Has your business always been watchman? A. 
No, sir.

Q. Have you ever run a car? A. Yes, sir.
Q. Y ou  ran a car? A. Yes, sir.
Q. Where? A. On the North Hudson, four years.
Q. How long ago? A. About twelve years ago.
Q. That was a horse car, wasn’t it? A. No, sir.
Q. They did not run trolley cars twelve years ago, 

did they? A. Yes, they did, I beg your pardon, when 
W estcott and Starr was there, I was there,

Q. Y ou  ran a trolley car twelve years ago? A. I 
guess that is about right.

Q. Can you tell how fast the car is going when 
you are standing on the back platform? A. Yes, 
sir. 30

Q. And not paying any particular attention to it?
A. I can tell you how fast, you want me to tell you 
how fast the car was going?

Q. Y ou  say it was going twenty* miles an hour?
A . Yes, I gave that evidence; but it was going more.

Q. Then when you say it was going twenty miles 
an hour, you have not told us the truth? A . Well, 
that is my judgment of that; but it ran much faster 
than, that.

Q. Y ou  thnik it ran still faster on this occasion?
A. Well, if I said twenty miles an hour, that is my 
statement, that is what I judge about what it ran.

Q. How far did they take the car down after it 
came to a stop? A. About a hundred and fifty feet.

40
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JO H N  M E R K E L , sworn as a witness on behalf -of 
the plaintiff, testifies as follows:'

D IR E C T  E X A M IN A T IO N  by M r/ D ix o n : *

Q. Y ou  are a brother of George Merkel, tire 'de-
ceased, are .you not ? A . "Yes,, sir. _ C 

10 Q. Y ou  are Mr. M erkel’sJs6ii^ A'. Ye'sJ, ri»ir.' '
Q. Do you remember the time df Ybffr'btother’s 

death? A. I don’t just remember the date, but-it 
was on Easter "Sunday morning.

Q. Y ou  heard of it that morning, did you? A. 
Yes, sir.

Q. Did you go to the place where he wits’ killed? 
A. I did, not until about eight o’clock, though.

Q. A t about eight o’clock that morning? A. Yes, 
sir.

Q. W here did you go? A. W ell, I went to Thirty- 
first Street, where the accident happened.

Q. Did you loQk around the ground? A. Yes, 
sir.

Q. W hat did you see there? A. I seen places spat-
tered with blood—

Mr. H O L M E S : I object; this was not un-
til six hours after the occurrence.

The C O U R T : He is only asked what he 
saw and I think that is proper.

Q. W hat did you see there? A. I  just seen the 
place all spattered up with blood and small pieces of 
intestines lying around.

Q. W here did the blood start? W here did yoti 
first see the blood from the south, for -instance, from 
the south, where was the first spot of blood that you 
saw? A. About five or ten feet north of Thirty-first 

40 Street.
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Q. North of the crossing? A. Yes, sir.
Q. That was the first blood spot? A . Yes, sir.

Mr. H O L M E S : I raise the objection here 
that this was six hours after the accident, and 
is too remote to show any negligence.

The C O U R T : I hardly think so. They io 
may follow it, for all I know, with evidence 
showing that the blood was there at the time 
of the occurrence. Objection overruled.

Defendant excepts.

Exception allowed and sealed accordingly.

J. F R A N K L IN  F O R T , (Seal.)
Justice. JO

Q. H ow far did those blood spots extend towards 
the north? H ow far did they go towards the north?
A. North they went about a hundred and twenty- 
five feet to a hundred and fifty feet.

Q. W here were they with regard to the location of 
the car tracks; where were those spots and intes-
tines?? They were on both sides of the track.

Q. They were on both sides of which track? A.
O f both tracks; it was spattered all over.

Q. Y ou  spoke of seeing intestines over there; 
where did you see those? In between the tracKS.

Q. Between what tracks? A. Between both 
tracks, the both of them; right in between both of 
them.

Q. When you speak of the tracks, do you mean the 
rails or the tracks? A. The rails. -

Q. There are four rails there? A. Yes, sir; there 
are four rails there.

Q. Between what rails did you see them? A. Be-
tween the rails going north. 40
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Q. H ow old was your brother? A. He was twen-
ty-three years old.

Q. W hen he died? A. Yes, sir.

Q. H ow old is your father? A. I believe he is 
fifty something; fifty-four, I believe.

Q. About fifty-one? A. Fifty-one, something like 
j o  that.

Q. Is your mother living? A. Yes, sir.

Q. W here are your father and mother living? A. 
A t No. 33, Bulls Ferry Road, Guttenberg.

Q. Do you know whether your brother was w ork-
ing before and at the time he met with this accident? 
A. He was working with the Bordens Condensed 
Milk Company.

Q. Do you know whether he was working? Did 
he work? A. Yes. He worked for the Bordens Con-K)
densed Milk Company, down in the West Shore 
Railroad yards.

Q. H ow long had he worked there? A. Well, he 
worked there, according to my estimation, two 
months before the accident.

Q. Do ydu know whether he worked for your 
father or not? A. W ell, he did odd jobs during the 
day for my father; yes, sir.

Q. W hat is your father’s business? A . Baker.

3°  Q. W as your brother married or single? A. He 
was single.

Q. W here did he live? A . H e lived with father 
and mother.

Mr. H O LM E S:* He lived at home?

The W IT N E S S : Yes, he lived at home.

Q. W hat was the condition of his health at the 
time of his death, about? A. A  big muscular man, 

4Ca big fellow, about six feet h igh; he weighed about
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215 to 220 pounds; was away bigger than the aver-
age man.

Q. Y ou  had seen him the Saturday night, before 
he went out? A. Yes, sir.

Q. W here did you see him that night? A. Down 
at the butcher shop where I worked; he came down 
to Union Hill to buy some Easter rabbits for the 
children.

Q. W hat are they? A. Little rabbits to give to 
the children.

Q. Not live ones ? A. No. Easter cakes and rab-
bits; he brought my little boy one, and from there he 
told me—

Mr. H O L M E S : I object.

O. Never mind what he told you. What time was** ao
that that he brought the Easter rabbits to your boy?
A. That was about somewheres around a quarter to
ten o’clock.

Q. In the evening? A. Yes, sir.
Q. How far was that away from his home? A. 

That was about a mile and a half.
Q. And which way from his home was it? A. That 

was soutlTfrom his home.
Q.‘ When he left you, did he have any Easter rab-

bits then? A. Yes, sir; he did.
Q. He had some more? A. Yes, sir.
Q. About how long did it take him to go from 

your place to his home, do you know? A. Well, to 
make good connections, you can make it in about 
twenty-five minutes.

Q. Going by car? A. Yes, good connections, that 

is.
Q. Do you know what your brother earned in the 

condensed, milk business? Do you know what his 
wages were there? A. Well, that I don t know, but 
I have an idea something about it. 40
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Q. N ever mind about jo u r  idea, if you don’t 
know? A. No, I don’t know.

C R O SS E X A M IN A T IO N  by Mr. Holmes:

Q. W as not your brother in the employ of the 
iQN ew Y ork, Ontario and Western Railroad Company? 

A. Well, I don’t know whether he was employed by 
New York, Ontario and Western or by .the Bordens 
Condensed Milk Company; but I know he 
handled the Bordens Condensed M ilk; he took it 
off the trains and put it on to the wagons.

Q. Do you know what wages he got? A . No, I 
do not.

Q. Y ou  .don’t know what your father paid him? 
A. W ell, his father paid him a small amount of wages, 

*otoo, yes.

Q. Five dollars a week? A. I don’t know.

Q. Did your brother pay board at your father’s? 
A. He gave up all the money he earned.

Q. That is not what I asked vou. Did your broth-
er pay board? A. No, he did not.

Q. Didn’t he buy his own clothes? He bought his 
own clothes, didn’t he? A. No, sir.

Q. Did you live with your father? A. Yes, sir.
, Q Q- And you do not buy your own clothes, either? 

A. Oh, no I do not live with my father; no, I am 
married. '  .

Q. How far do you live from your father’s? A. 
About a mile and a half.

; Q. H ow  long have you lived that distance from 
your father before your brother died. A. Three 
years this coming M a y ; four years this coming May.

Q. Then you were a good pant of the time away 
from your father’s house? A . Sir?

Q. Y ou  were not home then? A . No, I am not 
40 living home.
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Q'. W hat you are telling here is a good deal of 
what has been told'about it by somebody else to you?- 
A . No, there is nobody to tell me anything; what I 
told you I know.

Q. Y ou  know that youself? A. Y es; I know that 
myself.

Q. H ow do you know it?
• 10

Mr. D IX O N  : How does he know what?

Q . H ow  do you know who your brother worked 
for? A. How do I know what he worked for?

The C O U R T : Who he worked for? 1

The W IT N E S S : I know that he worked 
for the Condensed Milk Company; handled 
the milk. ao

„ Q. H ow  do you know it? A. I seen him there.
Q . H ow do you know that your father paid him 

any wages ? A. Because I seen him pay him wages.
Q . D on’t you know how much he paid him? A. 

No, I don’t know how much; but I seen him giving 
him bills on a Sunday morning.

Q. He paid him for the work he did for him ? A. 
Yes, for the work he did for him.

Q. H ow  much was that? A. I don’t know

By Mr. D IX O N :

Q . This place that he worked at, was at the rail-
road company, wasn’t it, at the depot? A. It was at 
the d ep o t; yes, sir.

Q. He handled the milk at the depot? A. He 
handled the milk at the depot; yes, sir.

40
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JO H N  M E R K E L , sworn as a witness on behalf of
the plaintiff, testifies as follow s:

D IR E C T  E X A M IN A T IO N  by Mr. D ixon:

Q. Y ou  are the plaintiff, and the administrator of 
your son, are you not? A .-Y es sir.

10 Q. W here do you live? A. I live in Bulls Ferry 
Road, No. 33, Guttenberg.

Q. H ow  old was your boy George when he died? 
A. W ell, his birthday was the seventh of September; 
the seventh of September he was twenty-three years 
old. W ell, I cannot say the day, you know.

Q. How old are you, about? A. I am fifty-one.
Q. W hat is your business? A. My business is 

Y>aker.
ao Q- W here did George live at the time of his death? 

A. He lived in my house, with his father and mother. ,

Q. W here was he employed up to the time of his 
death? A. He was employed down at the milk com> 
pany. H e only got about six hours work, you 
kn ow ; he goes to work at nine o clock in the night 
and he comes home about three o’clock in the morn-
ing, and he helps me along, carry out, with a horse 
and wagon, around, for my goods, because I am a 

'„poor business man and he carries the orders out for 

30 me. •
Q. W here was it that he worked? W here was the 

place that he worked? A. That is down in Forty- 
second Street, what we call the W est Shore Railroad.

Q. It was the railroad yard, wasn’t it? A. Yes, 
s ir ; the railroad yard.

Q. He handled the milk down there? A. Yes, 

sir.
Q. Do you know what wages he got? A. He got 

forty dollars a month, and have to work seven days 

40 a week.
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Q. Did you pay him anything for what he did for 
you? A. I paid him five dollars a week. He have 
to pay me board because Mamma is always sick, and 
he says he have to buy the clothes and—

Q. Don’t go along; just answer my questions; 
what did he do for you, what was he employed to do 
for you? A. He attended bo forty-eight customers 
in the morning, with bread? driving the wagon.

Q. W hat did he do with his wages when he got 
them from you or from the company? A. Well, 
every time he brought his wages home, he gives 
Mama the Whole wages and Mama give him so much 
spending money to buy his clothes and things, you 
know.

Q. H ow much would she give him back? A. Well, 
when he works up there, when he got fifteen a week, 
Mama gave him three dollars spend money. When 2Q 
he only got forty dollars a month, Mama only gave 
him two dollars spending money.

Q. W hat did she do with the money? A. Well, 
you know every young fellow likes to smoke a cigar..

Q. W hat did your wife do with the money that he 
gave to her,; what did she do with i t ; what did she 
use it for? A. Well, we have to use it in the business, 
because I am all alone and I ain’t got nobody to help 
me along, and I am without a cent myself.

C R O S S -E X A M IN A T IO N  by Mr. Holmes:

Q .. Y our son lived at home, didn’t he? A. Yes sir.
Q. And you say he was twenty-three years old?

A. He didn’t was twenty-three.
Q. But he was over twenty-one? A. Y es sir.
Q. He paid his board? A. No sir.
Q. Well, he got his board at your home? A. Yes 

sir.
Q. And you paid five dollars a week for what he 

did for you, didn’t  you? A. Yes sir. 40
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Q. And you think he got as much as forty dollars 
a month from the-company? A. That is what he 
p"ets of the company.

Q. O f course, if mother only allowed him three 
dollars or so a week out of that, and your five dollars 
a week, he did not pay you any board, he got his 
board at home? A. Excuse me, he did not neverIC
had any board, he lives with the family. Mama buys 
him his shoes and clothes what he wants and then 
if he wants fifty cents or five cents for a paper of 
tobacco or something he gets it, and of course, I 
am a sick man, and if I show you my leg you would 
not say anything. He always says “ Papa, I stay 
with you.”

Q. Never mind that. The boy had to have his 
clothes? A. Y es sir.

^  Q. And his shoes? A. Y es sir.
Q. And shirts? A. Y es sir.
Q . And other things? A. Y es sir.
Q. His mother furnished the money out of his 

wages to buy those, didn’t she? A. W hat?
Q. I say, those came out of his wages?

The C O U R T : All his clothes his mother 
paid for, out of his wages, didn’t she?

o The W IT N E S S : W ell, certainly, they have
to come out of it.

Q. They came out of his wages? A. She gave 
him a few dollars, and she kept a few dollars, if he 
is out of work, so we got a few dollars,

Q. It amounts to this, summed up; he got his 
board at home? A. Y es sir.

Q. He gave his mother the wages which he got at 
the railroad company? A . Y es sir.

Q. Y ou  gave him five dollars a week for what he
40did for you? A. Y es sir.
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Q. His mother gave him two or three dollars a 
week for spending money? A. Yes sir.

Q. And, in addition to that, his clothes had to be 
paid for out of the wages too? A . Y es sir.

Q. That is correct, isn't it? A. Y es sir.

Mr. D IX O N : I offer in evidence the let-
ters of administration granted to the Plain- 10 
tiff.

A D M IT T E D  and M A R K E D  “ Plaintiff’s 
„ Exhibit P - i ” of this date.

P L A IN T IF F  RESTS.

io
Mr. H O L M E S : I move for a non-suit in 

this case on the ground that there has been 
no negligence shown on the part of the de-
fendant company; the negligence charged in 
the declaration has not been proved and that 
there is sufficient evidence in the case and 
from the facts and circumstances proven here 
to  show that this accident, even though there 
was negligence on the part of the defendant 
company, was 'contributed to by the n egli-3°  
gence of the deceased,

(Counsel argue motion.)

Motion denied. Defendant excepts.

Exception allowed and sealed accordingly.

J. F R A N K L IN  FO R T,
Justice.

40
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Mr. Holmes opens for the defendant.

G E O R G E  B A R B O U R , sworn as a witness on behalf 
of the Defendant, testifies as follows :

D IR E C T  E X A M IN A T IO N  by Mr. Holmes.

IO Q. How old are you? A. I am twenty-one, going 
on twenty-two, I will be twenty-two in October.

Q. W ere you in the employ of the Jersey City, 
Hoboken and Paterson Street Railway Company on 
the thirteenth day of April last? A . Y es sir.

Q. W hat was your employment there? A. Motor- 
man.

Q. Do you remember the night of that day ? A. 
Yes, sir.

Q. Do you remember that your car ran over some-
body? A. I don’t remember the date, but I know 
what day it was, it  was Easter Sunday morning.

Q. And * did it happen up between Thirty-first 
street and Hamilton avenue? A. I don’t know the 
names of the streets, but there was a little land office 
on the corner, and Marsh’s is on the north side.

Q. A s you came up from the South, where had you 
made the last stop? A. I don’t know the names of 
the streets,, there is a saloon on the corner.
' Q. Y ou  don’t know the name of the street? A. 30 ^
No, I don’t know 'the name of the street.

Q. Y ou  did make a stop though,, shortly before 
this accident ?A. Y es sir.
... Q. In minutes, how long before? Or, if less than 

a minute, how long? A. It was one block. It is a 
very long block. One block.

Q. And, as you came up Bergenline avenue, did 
you notice anything on the track? A. No, sir; this 
man was lying on the track.

Q. Did you see the man before the car ran over 
4, him? A. About three feet from the car, three or
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four feet from my car.
Q. Did you have a head light on the car? A. 

Yes, sir.

Q. W as it burning? A. Yes sir.

Q . Did it throw the light ahead of the car? A. 
Yes, sir.

Q. W as there any bell given to you to stop? A. io 
There was a bell to stop up at Marsh’s.

Q. H ow was it you did not see the man until he 
was about three feet- from you? A. Well, it is a very 
dark spot right there, and I was looking right ahead 
of me, and I just happened to glance down, about 
three feet ahead, to the ground, and I saw this man 
lying there, on the side.

Q. Which rail of the track was he on? A. He was 
right between the two rails, as I was going up.

ao
Q. Between the two rails? A. Y es sir, right in 

between.
Q. H ow  fast were you going up there? A. I was 

going on half power.
Q. In miles per hour, how fast were you going?
I could not just say, about eight miles; I think it 

was less than that, I don’t think it was eight miles.
' Q. It has been testified here that you were going 

twenty miles an hour, were you going at any such 
speed as that? A. I don’t think those cars have%got 3Q 
that much speed in them.

Q. Were you going at any such speed as twenty 
miles an hour? A. No sir.

Q. H ow  was the car lighted, what was the charac-
ter of the lighting of the car? A. I could not say, 
electric light.

Q. Did you see it? A, Yes, sir.
Q. W hat was the head light ? A. Electric light.
Q. The power was on, of course? A. Yes sir.
Q. What happened,, after you saw this man, wha't 

happened? A. Why, T broke* up my car as quick as 4°
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I could, and tried to stop it as quick as I could, and 
then told the passengers that I thought I ran over a 
man, I told the passengers of the car.

Q. After you saw this object, on the track you had 
run over, you thought you had run over a man, how 
far did your car go? A . I guess about thirty-five or 
forty feet past the body.

Q. Before you stopped it? A . Yes, sir.
Q. W as it a little difficult to stop it? A. Yes, sir; 

it was.
Q. Did anything seem to  slip—

Mr. D I X O N : I object to his leading the 
witness.

Did you have to use any sand to stop it? A. 
No, sir; I did not think of the sand in stopping the 
car.

Q. Y ou  did not what? A. I did not think of using 
the sand in stopping the car.

Q. Y ou  stopped it without using the sand? A. 
Yes, sir.

Q. Did you take the car back; did you back the 
car down at all? A. I backed the car up about a 
hundred and fifty or two- hundred feet.

Q. Did you see this man Walker there? A. This 
man that I ran over?

Q* N o , this man Walker, who was a witness here; 
you saw him, didn’t you? A. Yes, I saw him, after 
a while, wheti I was looking around for witnesses.

Q . Y ou  heard Mr. W alker testify here this morn-
ing, didn’t you? A . Y es, sir.

Q. Did he tell you to go further back, or did you 
hear him? Did he tell you or the motorman to go 
further back and you would find something else? A. 
Not that I remember; he may have, but I was so ex-
cited that I don’t remember it.

40 Q. Did you help pick up the body? A . N o, sir.
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Q. W ith reference to  Marsh’s saloon, how far 
from Marsh’s saloon was it that this man laid, or 
where you ran over him? A. Well, on a rough guess 
it was I guess about a hundred and fifty feet.

Q. That was where you saw him lying across the 
track? A. This man was not walking across the 
track. IO

Q. Y ou  did not listen to me. I did not say walk-
ing ; I said that was where you saw him lying across 
the track? A. Yes, sir.

Q. And that is the place where you say it occurr-
ed? A . Yes, sir.

Q. Then it was not at a street crossing? A. No, 
sir.

Q. How long have you been employed as a motor- 
man? A. I think it was about three months; two

j o
months and a half.

Q. W ere you all alone on the front platform? A. 
Y es, sir.

Q. Had you seen this man at all, before you saw 
him lying on the track? A. No, sir.

Q. W ere there any carriages or wagons in the 
street at that time ? A. No, sir.

Q. W as there any other car around there than 
yours? A. No, sir.

Q. W as there any car going south? A. N o ; there 3Q 
was a car that I passed here down at this place where 
I stopped that b lock; I cannot tell the name of the 
street.

Q. The southbound car you passed where you last 
stopped? A.- Yes, sir; where I last stopped.

Q. W as there any other oar coming towards you 
on the southbound track? A. No, sir.

Q. Did any car go by after you stopped your car?

A . No, sir.
Q. In regard to your bell, how about that? A . 

W ell, I did not ring it, because I did not think it was 4°
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necessary, as there was not much traffic up there at 
that time.

Q. Where did you stop ringing the bell ? A. Right 
about where the hill is there.

Q. Did you ring it after you made the last stop 
before theraccident? A . No, sir.

Q. Y ou  started up from there and kept on and 
had not rung the bell from that point on up? A. 
No, sir.

Q. Y ou  say you did not think it was necessary? 
A. It was not necessary on account of there was not 
any traffic, and I did-not ring it; there was no traffic 
on that road on the Sunday morning at that time.

C R O SS E X A M IN A T IO N  by Mr. D ixon:

Q. Did you testify before the coroner’s jury? 'A .  
*°I don’t think I did.

Q. Do you remember when the coroner’s inquest 
took place? A. I could not just remember i t ; I think 

' it was taken downstairs here.
Q. Do you remember that there was a coroner’s 

incmest? A. I think there was.
Q. Do you remember that there was? A. W ell, 

there was something held downstairs.
Q. W ere you there? A. I was there; yes, sir.

' Q. Did you testify? A. No, sir.
30 Q- W hy not? A. I don’t think I did; all I done 

was to put up my right hand, I think.
Q. Y ou  refused to testify? A . Yes, sir.
Q. Didn’t you? A. I think that is what it was.
Q. Didn’t you refuse to testify? A. Yes, sir.
Q. H ow long have you been in the employ of this 

Jersey City, Hoboken and Paterson Railroad Com-
pany? A. I was motorman about two months and a 
half .or three months.

Q. Always on that line? A. No, sir; I was on all 
felines up there.
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Q. About three months altogether, before this 
accident? A. About two months and a half.

Q. How old-are you? A. I will be twenty-two on 
October sixth.

Q. Y ou  will be twenty-two? A. Yes, sir.
Q. Before you went to work as a motorman what 

was your business? A. Driving.
Q. Driving what? A. Driving for the United IO 

States Express Company.
Q. This car did not have any electric light on the 

front of it, did it? A. Yes, sir.
Q. A  very good light? A. One of those small 

bulbs as you see on the other cars; those small elec-
tric light bulbs as you see on the other cars.

Q. W as it a good light? A. Oh, it was a pretty 
plain light; a pretty fair light.

Q'. Was it what you called a “ bum” light? A, No, 
not what I call a “ bum” light, it was a pretty fair 
light.

Q. Didn’t you say to Mr. Gershon, call his atten-
tion to  the light, and say to him, “ Look at the bum 
light we have” ? A. No, sir.

Q. Y ou  did not say that? A. No, sir.
Q. Y ou  were arrested that night? A. Yes, sir.
Q. Do you know Mr. Gershon? A. Mr. Gershon 

arrested me.
Q. That night? A. Yes, sir. v
Q. Didn’t you say that to him that night? A. No ;

I said they ought to have better lights.
Q. Didn’t you say that? •

Mr. H O L M E S : I object; he has said what 
he did say.

Objection sustained.

Q. Y ou think you were about three feet away 
from this prostrate man when you saw him first, do 
you? A. Yes, sir. 40
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Q. W ere you standing in the front of your car? 
A. Yes, sir.

Q. With your hand on the brakes? A . W ith my 
hands on the handles.

Q. How many handles did you have? A. Well, 
the controller handle and the air handle, 

io Q. And is there any grade there on that street? 
A. Yes, sir.

Q. Which way does it run? A. It runs north.
Q. Going up hill? A. No, going down hill.
Q. H ow many notches did you have on your con-

troller? A. Six. H alf power.

Q. W as the air brake all right? A. Yes, sir.
Q. Y ou  did not use your sand box? A. No, sir. 
Q. Did you put your air brake on hard? A . Yes, 

sir.
»o

3°

Q. Going at eight miles an hour, within what dis-
tance can you stop a car of that size with an air brake, 
if it is in good condition? A. W ell, about a block.

Q. About a block? A. Yes, sir; no, less than 
th a t; half a block.

Q. Less than half a block? A. Yes, sir.
Q .  How much less than half a block? A. W ell, 

about half a block.
Q. In other words, if you want to stop, going at 

eight miles an hour, with the air brake, you have got 
to start putting it on a half a block before you get to 
the crossing, isn’t  that so? A. Yes, sir.

Q. Don’t you know that that is not true? A. W hy 
not?

Q. D on’t you know it is not? A. No, sir.
Q. Do you know whether it is or not? A . I say, I 

generally take a half a block to  stop if it is going 
eight miles.

Q .  To stop it as quick as you can? A. Yes, sir.
Q. That is as quick as you can do it? A . Yes, sir.
Q. A  half a block? A. Yes, sir.
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Q. W hat do you consider a half a block, a hundred 
feet? A. Well, half a city block.

_ Q. W hat do you consider it in feet, in that dis-
tance? A. W ell, I don’t know how many feet there 
is to a block, say just from Oakland Avenue to Cook 
Street.

Q. This man was lying between what streets? A. io 
I don’t know the names of the streets.

Q. Haven’t you been inquiring what names they 
w*ere? A. No, sir.

Q. Y ou  have never been in that locality since you 
ran over the man? A. No, sir.

Q. Don’t you work for the company any more?
A. No,* sir.

Q . Hiow long is it since you stopped working for 
the company? A. That same night. Jo

Q. And you never went back there to that locality?
A. No, sir; not to that place.

Q. Do you know where Marsh’s saloon or Hall is?
A. Yes, sir.

Q. W here is that? A. It is on Bergenline Ave-
nue, I think, where the car tracks is.

Q. D o you know what corner it is on, what street?
A . I don’t know the name of the side street at all.

Q. Did you car stop in front of that place? A. 
What do you mean? After I run over the body?

A. Yes. A. No, sir.
Q. Do you remember that you went after a tele-

phone? A. Yes, sir.
Q. W here did you go? A. I went into the saloon 

there.
Q. Y ou  know where that saloon is? A . Y es; it 

is Marsh’s saloon.
Q. Y ou  know it, don’t you? A. Yes, sir.
Q. Wh'ere did you go in there, and who did you 

see? A. I forsret; I think this man, Mr. Gershon;
I think that he was the man who telephoned. 4°
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Q. W hen you went in there to  telephone, where 
was you car in regard to that saloon? A. About 

' twenty-five feet this side of the crossing.
Q. W hat do you mean by “ this side,” north or 

south? A. South of ‘the crossing.
Q. South of that corner? A. South of that cor-

ner ; yes, sir. 
io  .

Q. W ith regard to that where was the body, or the 
man lying, when you saw him first? Taking that as a 
fixed point at Marsh’s saloon, a fixed point there,* 
that you know about, where was the man lying with 
regard to that street and that saloon when you first 
saw him? A. Ŵ «ll, I don’t know how long that 
block is there; he was about from this little lahd of-
fice, there is a little land office on the corner, he was 
about twenty feet, I think, from that corner. 

ao Q. He was just south of that street? A. I don’t 
know the name of the street.

Q. I am not giving you the names of the streets; 
you have got the saloon located, haven’t you, that 
you went into ? A. Yes, sir.

Q. Y ou  know where that is? A. Yes, sir.
Q. W ith regard to that saloon where was the man 

lying when you first saw him? A. Well, from this 
corner to the saloon was about one hundred and 
fifty fe e t; it was about one hundred and twenty feet 
this side of the saloon.

E". Do you mean south of thg saloon? A. Y es; 
south of the saloon.

Q. Y ou  know the direction in which you were go-
ing? A. I was going north.

Q. Y ou  say he was lyinp- across the tracks about 
one hundred and twenty-five feet south of the saloon? 
A. N o; about one hundred and twenty feet south of 
the saloon.

The C O U R T  .**• That is before you got to 
4c • the saloon.
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The W IT N E S S : Before I got to the sa-
loon ; yes, sir.

Q. Before you got to the saloon about one hun-
dred and twenty-five feet away? A. One hundred 
and twenty feet.

y .  He was lying on the track? A. Yes, sir.
Q. When you first saw him? A. Yes, sir. 10
Q. That is, he Was between the corner of that 

street on which the saloon stood, and the next street 
to the south, was he ? A. Yes, sir.

Q. In that block? A. Yes, sir.
Q. That is as you remember it? A. Yes, sir.
Q. Is that saloon on the corner? A. Yes, sir; it 

is on the corner.
Q. W hat house is it you speak of as being about 

twenty-five feet from that? A. I think it is a little 
land office; I am not sure.

Q. Where is that? A. It is one block south of this 
saloon.

Q. That would be on the next corner then, would 
it? A. Yes, sir.

Q. W hat did that have to do with it, what did you 
speak of that for? A. Well, it was about twenty'or 
twenty-five feet from this place where the man was 
lying on the track.

The C O U R T : And that little building, as 3° 
I understand you, was on the corner of the 
street.

The W IT N E S S : Yes, sir; I am pretty sure 
it is on the corner of the street.

Q. One block south of the saloon? A. One block 
south of the saloon.

Q. So that between the saloon and this little 
building there is a whole block? A. Yes ; I think it is 
a whole block. " " : . 4°
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Q. A n d t h e * m a n w a s w h e r e wit h r e g a r d t o t h at 

littl e h o u s e ?  A. A b o u t t w e n t y -fi v e f e et f r o m t hi s 

littl e h o u s e.

Q. N o r t h of t h at h o u s e ? A . N o r t h of t h a t h o u s e; 

y e s, si r.

Q. T h a t i s w h e r e h e w a s l yi n g w h e n y o u fi r st s a w

hi m ? A. Y e s, si r.1 0  .  ’
Q. W hi c h w a y w a s h e r e cli ni n g ? A. I t hi n k hi s 

f a c e w a s t o w a r d tji e c a r; I ai nt s u r e.

Q. Di d h e h a v e hi s h at o n ? A. I c o ul d n o t s a y.

Q. Y o u di d n o t s e e t h a t ? A . N o, si r; I di d n ot 

s e e t h at.

Q'. Y o u s a w t hi s M r. W al k e r t h e r e, di d n’ t y o u, 

t h a t g e n tl e m a n y o u s a w h e r e ? A. I s e e n hi m aft e r 

I g o t off t h e c a r t r yi n g t O' g e t t h e n a m e s of s o m e 

wit n e s s e s.

Q. - Di d y o u g e t a n y n a m e s ? A. I g o t M r. W al -

k e r a n d M r s. W al k e r.

Q. Y o u s a w hi m t h e n ? A. Y e s, si r.

Q. M r s. W al k e r.  ( L a d y st a n d s u p.)  W a s t h a t 

■ l a dy o n t h e c a r ? A. I di d n o t s e e t h e m o n t h e c a r, 

b u t aft e r I g o t off t h e y t ol d m e t h e y w e r e o n t h e c a r 

a n d I g o t t h ei r n a m e s t h e n.

Q. Y o u b a c k e d y o u r c a r b a c K t o w h e r e t h e b o d y 

l a y, di d n’ t y o u ?  A. T h e c o n d u c t o r st o o d o n t h e 

r e a r e n d a n d g a v e m e t h e b ell s t o b a c k u p a n d I 

b a c k e d u p.

Q. T h e n y o u di d n o t st a n d o n t h at e n d of t h e c a r 

a n d b a c k u p ? A. N o, si r.

Q. Di d y o u g O' t h r o u g h t h e c a r b ef o r e y o u b a c k e d 

u p o r n ot ? A. I a m p r e t t y s u r e I - w al k e d t h r o u g h 

t h e c a r a n d t ol d t h e p a s s e n g e r s.

Q. D i d n’ t y o u, w h e n y o u w e n t i n- t h e c a r, s a y t o 

t h e p a s s e n g e r s, i n cl u di n g M r s. W al k e r a n d M r. W al -

k e r, t h a t y o u di d n ot k n o w w h e t h e r y o u h a d hit a d o g 

o r a m a n ? A. Y e s, si r.

Q. Y o u di d ? A . Y e s, si r ; I s ai d I w a s p r e t t y s u r e 

4 0 1 r u n o v e r a m a n, I t h o u g h t I - r a n o v e r a m a n.
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Q. Di d n’t y o u s a y y o u di d n ot k n o w w h et h e r y o u 

■ ha d hit a d o g o r a m a n ? A. Y e s, si r.

Q-' T h a t i s t r u e, i s n’t it ? A. Y e s, si r.

Q. Y o u di d s a y t h at ? A. Y e s, si r.

Q. H o w d o y o u e x pl ai n t h e f a ct t h at y o u s a w t hi s 

m a n l yi n g t h e r e, a n d c a n d e s c ri b e e x a c tl y t h e p o siti o n 

i n w hi c h h e l a y, a n d t h a t hi s f a c e w a s t o y o u a n d y o u 

w e r e l o o ki n g i n hi s f a c e ? A. I di d n ot s a y t h at.

Q. O n e m o m e nt — a n d y o u w e r e l o o ki n g i n hi s 

f a c e, a n d still, y o u w e nt b a c k i m m e di at el y aft e r w a r d s 

a n d t ol d t h e p a s s e n g e r s y o u di d n o t k n o w w h et h e r 

y o u hit a d o g o r a m a n ? A. W ell, I will t ell y o u t h e 

p o siti o n h e w a s i n, t h e p o siti o n t hi s m a n w a s l yi n g 
i n —

Q. Y o u s a w hi s f a c e, di d n’ t y o u ? A. T h a t i s w h at 

I s a y ; I s a y I w a s n ot s u r e w h et h e r hi s f a c e w a s t o t h e 

c a r o r hi s b a c k, I s a y, I w a s n ot s u r e of t h at.  H e
2 0

w a s i n a c r u n c h e d u p p o siti o n, t h at i s t h e r e a s o n I 

s ai d I di d n o t' k n o w w h e t h e r it w a s ai d o g o r a m a n.

Q. Di d n’ t y o u s a w t h at hi s f a c e w a s l o o ki n g t o -

w a r d s t h e c a r ? A. N o, si r; I s ai d I w a s n ot s u r e 

w h e t h e r hi s f a c e w a s t o w a r d s t h e c a r o r n ot.

Q. Di d n’t y o u s a y h e w a s l yi n g o n hi s si d e ? A. 

H e w a s l yi n g o n hi s si d e.

Q. H o w d o y o u k n o w h e w a s l yi n g o n hi s si d e ?

A. Y o u c o ul d t ell f r o m t h e c r u n c h e d u p p o siti o n h e 

w a s i n.
3 °

Q. C o ul d n’ t y o u t ell w h et h e r it w a s a d o g o r a 

m a n, if h e w a s o n hi s si d e ?  A. N o, si r; I w a s s o 

d a z e d w h e n I l o o k e d d o w n a n d s a w t h e b o d y t h e r e.

Q. W h e n y o u s a w hi m t h r e e f e et a w a y ? A. Y e s, > 

si r.

Q. Di d n't y o u s e e hi s f e et o ut si d e of t h e t r a c k s ?

A. N o, si r; hi s f e et w e r e n ot o ut si d e of t h e r ail.

Q. Di d n’ t y o u t e s tif y o n y o u r di r e ct e x a mi n ati o n 

t h a t h e l a y a c r o s s t h e r ail s wit h hi s b o d y i n t h e t r a c k 

a n d hi s f e et o ut si d e of t h e t r a c k ?' A. N o, si r; n ot 

t h at I r e m e m b e r, s a yi n g a n y t hi n g li k e t h at.  4 °
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Q- Didn’t you testify to that? A. I don’t think so.
Q. Is that a fact that you did see him there that 

way ? A. He was in a crunched up position when I 
looked down at him.

Q* Tell us how he was crunched up, where his feet 
were and which way was his head? A. He had his 

io ^an<̂ s drawn up like that, (indicating). He was that 
way.

Q. W here were his hands, with regard to the rail? 
A. His hands were inside the rail.

Q. W here were his feet? A. I could not say 
whether they were inside or outside the rail.

Qv- Did you see them? A. No, sir; I did not.
Q. Y ou  did not see his feet? A. No, sir.'
Q. W here were his hands? A. His hands were 

that way. (Indicating.)
2Q Q. How? A. He was that way.

Q. His head was on his hands? A. He was on that 
w a y ; he was drawn up some way, that way.

Q. Y ou  could not see that unless he was facing 
you? A. No, sir; that is the reason I think he was 
facing the car.

Q. Y ou  did see his hands? A. I did see his hands.
Q. Y ou are sure of that? A. I am pretty sure of 

it ; he was that way.
Q. W hen you show us that, tell which way was 

30his head3 how did he have it? A. I say, I think he 
was facing the car; I aint sure.

Q. Y ou  put^your head down on your shoulder, 
don’t you? A. Yes, sir; his head was that way, I 
think.

Q. And your arm up toward your face? A. Yes, 
sir.

Q. And you show us then how his hands were? 
A. Yes, sir.
Q. Do you mean to say that they were clasped or 
not? A. No, sir; I could not say that, whether his 

4c hands were clasped or not.
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Q. Y ou are not quite sure whether they were 
clasped? A. No, sir; I am not.

Q. Y ou could see his hands? A. N o; I don’t 
think I could see his hands; I think his hands were up 
this way.

Q. How could you tell his face was in his arm? A. 
That is the crunched up position he was in ; that way.
' Q- Y ou would see his hands, wouldn’t you, if you 

had a good light? A. His hand might have been 
under his head.

Q. He had two hands? A. Yes, sir.
Q. I -don’t know where they might have been; 

where did you see them? A. I don’t think I saw 
them at all.

Q. Did you see his back? A. No, I did not, only 
just like that, the side.

Q. What part of the side did you see? A. His left JO 
side, I think.

Q. Which side did you see? A. I could not say 
what side it was.

Q. Y ou did not see his feet? A. No, sir.
Q. Did you see his legs? A. Well, about the knee.
Q. Could you see the knee? A. Yes, sir.
Q. Y ou  could see the knee? A. I could see the 

knee.
Q. Then you did see the front part of the leg, did 

you? A. I am pretty sure I did; but I could not say; .
I cannot say whether it was the front or the back.

Q. Didn’t you walk back with Mr. Walker to the 
street called Thirty-first Street and there see his 
heart and liver? A. No, sir.

Q. Y ou and the conductor? A. No, sir.
Q. Did you go back at all? A. I went back and 

just looked at the body.
Q. W here was the body? A. It was about twenty 

or thirty feet from the car when I backed up.
Q. When you backed up? A. Y es; it was about 

twenty or thirty feet from the car. 40
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Q. W as it all together? A. W ell, the two tracks 
were about like that (illustrating). I think the head 
part of the body was over this side, and about four 
or five feet further was the lower part of the body.

Q. Y ou  think the lower part of the body was 
which way, north or south of the other part? A.

IONor.'th.

Q. North? A. That is what I think.
Q. The head and shoulders of the body were in the 

southbound track? A. They were not in the track; 
they were between the northbound and the south-
bound track.

Q. And the feet and under part of the body were 
in the southbound track, weren’t they? A. They 
were in the northbound track.

Q. I mean in the northbound track? A. Yes, sir.
Q. So that after you hit that body, the man was 

lying which way when you first saw him? A. On his 
side, I am pretty sure.

Q. Which way was the head facing, east or jvest ? 
A. I think to the west.

Q. That is the way he was then? A. Yes, sir.
Q. So that when you hit him and ran over him, 

you put the head and upper part of the body over to-
wards the west? A. Over towards the west; yes,
sir.

3°
Q. And the other part remained in the track? A. 

In the northbound track.
Q. Y ou  are sure the head was on the west side? 

A. Yes, sir. Between the north and southbound 
tracks.

Q. W ere his feet on the east side? A. On the 
east side of the northbound track; yes, sir.

Q. Inside or outside of the track? A. In between 
the northbound track.

Q. His feet were? A. His feet were.
40 Q. Y o u  are sure of that? A. I am sure of that.



57

G E O R G E  B A R B O U R .

Q. You are swearing to what you saw, not what 
you believe. Y ou are sure his feet went in the track?
A. Yes, sir.

-Q- Y ou saw them there? A. Yes, sir.
Q. W ere his hands outside of the northbound 

track, or in between the rails? A. When the body 
was seen?

Q. No, when you first saw him; before you hit IO 
him? A. I could not say whether they were outside.
I don t think they were outside. His body was in 
between the tracks.

Q. So that, really his shoulder about, or his neck, 
would have been nearer to the rail ? A. That would 
'have been nearer to the rail; yes, sir.

Q. The westerly rail? A. The west side rail; yes, 
sir. The west side rail of the northbound track.

Q. You think his head was about on that, do you?
A: I don t think it was on i t ; it might have b£en on 
i t ; I was so dazed when I looked down that I could 
not say.

Q. Y ou never looked down? A. I did look down;
I saw the man and I was very much dazed when I 
saw him.

Q. W hat kind of a night was it that night? A. It 
was a kind of heavy night.

Q. That is a very dark spot? A. Yes, sir; it is a 
dark spot.

3°
Q. Isn’t there an electric light near there? A. 

There is an electric light at the saloon.
Q. Is there none on the street ? A. I think there 

is one on the corner; I aint sure; I am pretty sure 
there is one at the corner at Marsh’s saloon there.

The C O U R T : On which side of the street 
as you were going north, on the left or the 
right?

The W IT N E S S : On the west. The left 
hand side going up. 40*
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The C O U R T : On which side was this little 
land office?

The W IT N E S S : On the right hand side.

IO G E O R G E  W A R N E C K E , Jr., sworn as a witness on 
behalf of the defendant, testifies as follow s:

D IR E C T  E X A M IN A T IO N  by Mr. Holmes:

Q. W here do you live? A. I live at Grand View. 
Q. W here is that? A. Grand View, Bergen 

County.
Q. H ow old are you? A. I am twenty-two years 

old.

JO Q- Do you remember the day of this accident? 
xA.. Yes, sir.

Q. W here were you at that time? A . In the car. 
Q. On the car? A. Yes, s ir ; in the car.
Q. Did you get off the car after it occurred ? A. 

Afterwards, yes, sir.
Q. W ere you inside or on the platform? A r I 

was inside.
Q. Did you see anything of it? A. No, sir.
Q. The car stopped? A. Yes, sir.

3o Q* Did you get out of the car? A. Y e s ; sir.
Q. And did you go back to see what was the mat-

ter? A. Yes, sir.
Q. Did the car back up? A. Yes, sir.

. Q. Did it back up before or after? A. After.
Q. After you got out of it? A. N o; before I got 

out of it.

Q. D o you know where this saloon is that has 
been spoken of, Marsh’s? A. Yes, sir.

Q. W ith reference to that, when the car first stop-
ped, how far from the saloon was it? A. About one 

4c hundred and fifty feet.
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Q. Which way? A. South of the saloon.
Q. How far did the car back up before you got 

out? A. About fifty feet.
Q. When you got out what did you see? A. I 

seen a man cut in half.
Q. How close was the car then to the man? A. 

About twenty-five feet, I guess.
Q. North of him? A. North of the man.
Q\ Did you stay there until the remains were 

picked up and taken away? A. Yes, sir.
Q. Did you go back any further from that, where 

the body lay? A. No, sir.
Q. Did anybody else go back any further? A. I 

don’t know. •
Q. Did you see anything picked up further on 

down the track? A. No, sir.
Q. Further south? A. No, sir.. . .  20

. Q.' Which way did the body lay? A. The head was 
on the southbound rail.

Q. On the southbound track? A. On the south-
bound track.

Q. The head was? A. Yes, sir; on the south-
bound rail of the northbound track.

Q. The track runs north and south, and the other 
directions are east and west? A. Y es; the car was 
going north.

Q. The southbound track is the upper track on 
the street which lay to the west of the northbound 
track? A. Yes, sir; that laid to the west.

Q. But the head, that part of the body, was on the 
track that your car had run on, was it? A. Yes, sir; 
it was on the west side.

Q. Which way was the head pointing, east or west?
A. It was pointing west.

Q. And the feet were over on the east side? A. 
They were on the east side.

Q. Were the lights burning in the car? A. Yes, 
ur. .......... W
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Q. And had they been all the way up? A. They 
were all the way u p ; yes, sir.

Q. Do you recall where the car last stopped before 
the accident happened? A. No, sir; I cannot recall 
that.

Q. How fast was th-e car going? A. About ten 
tfiiles an hour, I should judge.

Q. W here were you going? A. I was going 
home.

C R O SS E X A M IN A T IO N  by Mr. D ixon:

Q. What part of the car were you sitting in? A. 
I was sitting in the Centre.

Q'. W ere there any other passengers in the car? 
A. Yes, sir; there were.

Q. How many of them were there? A. I could 
not tell you just how many.

Q. W hat were you doing in the car? A. I was sit-
ting down talking to a friend of mine.

Q. H ow  long had you been talking to your friend 
before the accident occurred? A. I was talking to 
him all the way up from Fourth Street where I 
got on.

Q. W hat is your business? A. Clerk.
Q. For what? A. For a railroad company.
Q. 'For what railroad company? A. The Norfolk 

and Western.
Q. Just describe again, when you saw the part of 

the body on which the head was attached, after the 
accident? A. On the west side, where the head was 
on.

Q. The body was cut in about the centre, wasn’t 
it? A. Yes, sir.

Q. There are two rails to the northbound track 
and two rails to the southbound track? A. Yes, sir.

Q„ And the space between the southbound track 
40and the northbound track? A. Y es, sir.
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Q. Just tell me in what space the upper part of the 
body lay when you saw it after the accident? A. It •
lay just a little this side.

Q .' I don’t know what this side is ? A. W est of the 
southbound rail of the northbound track.

The C O U R T : How do you mean that?
W est of the west rail? Is that what you 10 
mean?

The W IT N E S S : West of the west rail; •
yes, sir.

Q- -G° you know which is the west rail of the 
southbound track? A. Yes, sir; this is the north-
bound track.

Q- I am asking- if you can fix in your mind the 
west rail of the southbound track? A. Yes, sir. ao

Q. That is the one farthest west? A. Yes, sir. *
Q. Call that No. 1 ? A. Yes, sir.
Q. Take the east rail of the southbound track and 

call that No. 2? A. Yes, sir.
Q. Take the west rail of the northbound track as 

No. 3? A. Yes, sir.
Q. Now, where was it with regard to one, two and 

three? A. Right this side of No. 3 .
Q. What do you mean by “ this side’’ ? A. West.

* Q. W est of No. 3? A. Yes, sir.
Q. Between No. 2 and No. 3? A. Yes, sir.
Q. Where was the other part of the body? A. It 

was east of the rail, in the middle.
Q. In the middle of the track? A. Yes, sir.

40
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W IL L IA M  Z E IL M A N N , sworn as a witness on be-
half of the defendant, testifies as follow s:

D IR E C T  E X A M IN A T IO N  by Mr. Holmes:

Q. W here do you live? A. A t 48 Fifth Street, 
Guttenberg.

3,0 Q. How old are you? A. Nineteen years of age. 

Q. Do you remember this accident? A . W ell, I 
don’t really remember anything of it. All I know is 
that I was over at my uncle’s at the time and I came 
up in a Hudson Heights car, and I saw a lot of people 
running up there, and I asked them what was the 
matter.

Q. Y ou  did not see the accident happen? A. I 
did not see the accident at all.

20 Q. Did you see the limbs picked up? A . I seen 
them when they were all laid together.

Q. Did you see them picked up? A. I saw parts 
of them picked up.

Q. Do you know the names of the streets in this 
locality? A. Yes, sir..

Q. There is Hamilton Avenue there, isn’t there? 
A; Yes, sir.

Q. W hat is the next street below that ? A. Below
that is Thirty-first Street.

3°
' Q. W hat is the distance between Thirty-first 

Street and Hamilton Avenue? A. H ow  many feet? 
Q. Yes. A. W ell, about three hundred feet.
Q. That is about a three hundred foot block? A. 

Yes, sir.
« Q. W here were these limbs which were being

picked up, between what streets? A. The parts I 
saw were right in the centre of the track.

Q. W ith reference to Thirty-first Street and Ham-
ilton Avenue, where were the limbs? A. Right be- 

4c tween both Thirty-first Street and Hamilton Avenue.
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Q. W ere they all the wav along the track between 
v the streets or were they in some particular place ?

A . Well, there were some parts lying down a little 
further towards Thirty-first Street; yes, sir.

Q. W as there any part in Thirty-first Street? A. 
N ot that I know o f ; I came up too late to see that.

Q. Does Thirty-first Street cross Bergenline Ave-
nue? A. No, sir. 10

Q. W here does it stop? A. It stops at Bergenline 
Avenue.

Q. On which side? A. Down on Bergenline Ave-
nue.

Q .It runs from the east side of Bergenline Avenue 
over towards Bulls Ferry Road? A. Yes, sir.

The C O U R T : Does this witness know any-
thing about this little building there?

20

Q. Is there anything on the corner of Thirty-first 
Street and Bergenline Avenue? A. On the corner of 
Thirty-first Street and Bergenline Avenue there is a 
little real estate office.

Q. On which side of Thirty-first Street is it; on 
the north or the south*side? A. It is on the south-
east corner of Thirty-first Street.

Q. That is, the farthest corner from the saloon?
*A. Yes, sir.

Q. And! the saloon and the little building are in a 
diagonal direction from one another? A. Yes, sir.
. Q. H ow  far is this building that you say is on the 

corner of Thirty-first Street from the saloon? A. 
Well, it must be about three hundred feet; it is the 
whole block.

Q. And that is on the east side of Bergenline Ave-
nue? A. Yes, sir.

Q. And the saloon is on the west side? A. Yes, 
sir.

(No cross Examination.) 40



64

A N D R E W  G E R S H O N . 

D E F E N D A N T  R E ST S.

A N D R E W  G E R S H O N , recalled as a witness on be-
half of the defendant, testifies as follow s:

10D IR E C T  E X A M IN A T IO N  by Mr. Dixon:

Q. Y ou  arrested this motorman and recognize 
him as the man? A- Yes, s ir ; that is the man.

Q. After the accident, and that night, did he say 
to you, call your attention to the headlight and say 
to you, “ Look at the bum light they give us” .?

Mr. H O L M E S : That is objected to. 

jo  (Question withdrawn.)

Q. Y ou  saw G eorge Merkle shortly before he left 
the ball, I understand? A. Yes, sir.

Q. W as there anything in his condition, which you 
could; observe, that would make him lie down in the 
street; anything in his conduct?

Mr. H O L M E S : Objected to.

The C O U R T : There is nothing here to in-
dicate that the man wg.s at all under the in-
fluence of liquor.

Mr. D I X O N : W as there any reason for his 
lying down, sickness or anything? It seems to 
me that is rebuttal. I want to show facts that 
would m ake'the story told by this motorman 
extremely improbable.

The C O U R T : So far as the case now 
40 shows, this man was sober, and* there is noth-
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ing to indicate to the contrary. I don’t 
think this is proper rebuttal.

Objection sustained. Plaintiff excepts.

(No cross examination.)

T E S T IM O N Y  CLO SE D . 10

Mr. H O L M E S : I ask the Court to instruct the 
jury to return a verdict for the defendant on the 
same grounds on which I moved for a non-suit, and, 
in addition, on the additional ground that the evi-
dence on the part of the defendant has overcome 
any presumption in the evidence which has been 
offered for the plaintiff. The plaintiff’s case does not ao 
disclose anything more than the car came along and 
ran over the deceased, and your Honor says that 
there is a presumption that he was taking due care 
of himself. • Now, the defendant has given positive 
evidence which shows that he was not taking due 
care of himself.

The C O U R T : In what respect, what evidence?

Mr. H O L M E S : In respect to  the motorman’ s 3Q 
statement that this man was lying in the street. 
W e are not expected to find a man lying in the street. 
W e had a case before in which the plaintiff’s intestate 
was presumed to have crossed the street and used 
care in doing that ; now we have a, case that he was 
not crossing the street; that he laid across this car 
track. I do not say how he got there. The fact is 
there by a witness. That is the state of the case. I 
say, upon that, that throws the burden back on the 
plaintiff to show by other evidence that the presump-
tion that that was not so, and that he was struck an 4°
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was injured through the negligence charged in the 
declaration.

Motion denied; defendant excepts.
Exception allowed and sealed accordingly.

J. F R A N K L IN  F O R T , (Seal.)
Justice.

Mr. Holmes then sums up for the defendant.
10

The Court then took a recess.

A F T E R  R E C E SS.

Mr. Dixon sums up for the plaintiff.

The Court then charged the jury as follow s:

Gentlemen of the Jury: Under the proof in this 
case it appears that, on the morning of April 14th, of 
this present year, George Merkle was killed, by being 
run over by a trolley car of the Jersey City, Hoboken 
and Paterson Railway Company, the defendant in 
this case, and the plaintiff has brought suit as the 
administrator of the deceased, alleging that this run-
ning over of George Merkle and the killing of him 
was due to the negligence of the Company, and ask-
ing for damages to the extent of the pecuniary loss 
to the next of kin, because of George M erkle’s death.

There were no witnesses, save one, to the running 
over of Merkle by the trolley car. Mr. Berbour, the 
motorman, was the only witness, who has been called 
and testified in this case, who saw the accident. He 
says, as he was coming along with his car, he saw 
something in the road. He was apparently, from his 
testimony, not quite clear whether it was a man or 
an animal. He says that he did not see it until he 
was practically upon it. He at one time said, I think, 
that he was as near to him when he first saw him, as 
three feet; but, evidently, from his testimony, he did

4. not see him until he was quite close upon him.
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A t the place where he came' upon the body, it was 
dark, according to his tesimony; to use his exact lan-
guage: “ It is a very dark spot right there.” Now, 
just what he meant by that, how dark, you must 
judge as best you can, from the way he gave his tes-
timony.

Of course, if Merkle went upon that track for the 
purpose of taking his life, then the Court charges you 
that he contributed to the accident which resulted to 10 
him, and there can be no recovery in this case. But, 
we are without proof upon that fact, even conceding 
the story of the motorman in this case to be true, 
if it is found by you to be true.

A  motorman running a trolley car would not be 
free from negligence if he ran over a prostrate body 
in the highway, if, when he saw it, by the exercise of 
ordinary care he could have prevented the accident.
If by the exercise of ordinary care he could have pre-
vented the accident, it was his duty to prevent it. 
The law gives him no privilege to run over people, 
because he has a car upon a track on the highway.
As a matter of legal right, whether there was a pros-
trate body upon the track, or a pedestrian crossing 
the track, he is bound to exercise that degree of care 
which a reasonably prudent man, operating the car 
would exercise under the circumstances surrounding 
him, and that care must be exercised for the protec-
tion of the life and the property of others lawfully 
upon the highway.

Unless you can find from the evidence, that the 
fact that the deceased was upon the track was an act 
of his own which contributed to his death, that fact, 
of itself, would not otherwise justify a verdict in this 
case for the defendant.

But, if you conclude, under the evidence, that the 
motorman did exercise all the care which a reasona-
bly prudent man would exercise when he discovered 
him; and that he discovered him as#90on as he rea-
sonably could under the circumstances, and he exer- 40
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ci s e d t h e c a r e t h at a r e a s o n a bl y p r u d e n t m o t o r m a n 

w o ul d e x e r ci s e, a n d h e r a n o v e r hi m u n d e r t h o s e 

ci r c u m st a n c e s, t h e n t h e r e m u st b e a v e r di ct i n t hi s 

c a s e f o r t h e d ef e n d a nt.

If y o u c o n cl u d e,, h o w e v e r, f r o m t h e p r o of, t h at h e 

w a s n ot u p o n t h e t r a c k, a s t h e wit n e s s B a r b o u r h a s 

t e stifi e d, b u t t h a t h e w a s i nj u r e d a s h e w a s c r o s si n g 

t h e t r a c k, t h e n a n u m b e r of o t h e r i n t e r e s ti n g q u e s - 

i o ti o n s a ri s e i n t hi s c a u s e.

If h e w e r e w al ki n g, a n d h e w al k e d i n a n y w a y t o 

hi s o w n i nj u r y, t h e r e c a n b e n o r e c o v e r y i n t hi s c a s e.

I a m r e q u e st e d, b y t h e d ef e n d a nt, t o c h a r g e t hi s 

p r o p o siti o n, w hi c h I d o, n a m el y :

“ T h a t t h e d e c e a s e d w a s b o u n d t o u s é s o m e c a r e

a n d c a u ti o n b ef o r e h e a tt e m p t e d t o c r o s s t h e t r a c k

i n q u e sti o n, t o s e e t h at t h e w a y w a s r e a s o n a bl y s af e

f o r hi m t o d o s o; a n d, if t h e j u r y a r e s ati sfi e d t h a t

d e c e a s e d u s e d n o c a r e, a n d t hi s a b s e n c e of c a r e c o n - 
2 0  . . .

t ri b u t e d t o c a u s e hi s d e at h, t h e n t h ei r v e r di ct m u st

b e f o r t h e d ef e n d a n t. ”

T h e C o u r t h a s n o diffi c ult y i n c h a r gi n g t h at p r o p o -

siti o n. If a n y t hi n g, t h e l a w i s s t r o n g e r wit h r e g a r d 

t o t h e o bli g a ti o n of t h e d e c e a s e d t o b e f r e e f r o m c o n -

t ri b u t o r y n e gli g e n c e t h a n t h at w hi c h i s st at e d i n t h e 

- r e q u e st. T h e c a r e r e q ui r e d i s t h a t c a r e w hi c h a r e a -

s o n a bl y p r u d e n t m a n w o ul d t a k e t o p r o t e c t hi m s elf 

u n d e r li k e ci r c u m st a n c e s.

T h e d e c e a s e d l eft t hi s d a n c e h all e a rl y i n t h e m o r n - 
3 0

i n g, g oi n g o u t u p o n B e r g e nli n e A' v e n u e, st a rti n g t o -

w a r d hi s h o m e, — t h e p r o of w o ul d s e e m t o i n di c at e 

t h a t h e w e n t i n t h e di r e cti o n of hi s h o m e.  A s h e 

r e a c h e d o r d r e w n e a r T hi rt v -fi r s t S t r e e t, t h e c o n t e n -

ti o n of t h e pl ai n tiff i s t h a t h e s t a rt e d t o c r o s s t h e 

t r a c k. T h e d ef e n d a n t’ s c a r w a s c o mi n g o n B e r g e n - 

li n e A v e n u e g oi n g n o rt h. H e w a s g oi n g s o ut h. H e 

h a d l eft t h e s al o o n o n t h e w e st si d e of t h e st r e et, a n d 

♦  st a rt e d t o g o, a s t h e pl ai n tiff c o n t e n d s, t o T hi r t y - 

fi r st s t r e e t. H e h a d t o g o al o n g B e r g e nli n e A v e n u e 

4 0 a di st a n c e v a ri o u sl y e sti m at e d b y t h e wit n e s s e s at
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one hundred and fifty to iw o or three hundred feet 
from the dance hall. On the southeast corner of the 
street was this little real estate building. There is , 
no allegation that that was not his way to go home.
It may not have been a well paved street, as has been 
suggested here, but there is no proof on that subject.
It was a street. A t least, something was open there 
known as Thirty-first Street.

10
Where was he when he was struck, and was he 

struck while walking? Because, he was either 
struck when crossing the street, or he Was struck 
lying dow n; and, if you do not believe and accept 
the story of the motorman that he was lying down, 
then, how much credit will you give to the story of 
the motorman in this case.

If Merkle was crossing the street, what care was 
he bound to exercise? If you were crossing the ^  
the street in a populous part of the city, where traffic 
was heavy and active, in the middle of the day, you 
might v say that a reasonably prudent man would be 
required to exercise a different degree of care from 
that which he might be required to exercise in the 
very early morning when there was no traffic around 
the street, when there were no care, practically, 
travelling, when there were no people atiout; he 
might then go along quite differently.

• 1 . 30
The degree of care which a man is required to take 

is the degree of care that a reasonably prudent man 
would take under the circumstances that surround 
him.

Now, what was the care that you think the de-
ceased should have taken.

The law does not presume negligence in any 
person dead. Because, the law presumes that rea-
sonable men act reasonably. 40
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So, it is for you to say, what this man did which 
helped to cause this accident. If you cannot find 
any evidence in the case which tends to prove that 
his own negligence helped to cause this accident, 

20then you cannot find contributory negligence in the 
deceased.

If you do find anything in the proof which 
leads you to think that there was contributory negli-
gence in the deceased, that is, that he did not exer-
cise the degree of care in crossing which a reason-
ably prudent man would exercise under the circum-
stances, then you can find contributory negligence.

If you cannot find proof of contributory negli-
gence, then you pass to' the other proposition ; be 
cause, the mere fact that he is not guilty of contri-
butory negligence is not enough to hold this defend-
ant. Y ou  must ijnd more than that. Y ou  must 
find the defendant to be guilty of negligence which 
in some way was the proximate cause of the injury of 
the deceased. If this motorman, by the exercise of 
reasonable care in the management of his car could 
not have prevented the accident, of.course, the de-
fendant is not liable, notwithstanding the deceased 

4c had not done any act of negligence. Or, if they both

Contributory negligence is a defense. Of course 
you may gather contributory negligence from all the 
evidence in the cause, that which was introduced by 
the plaintiff and that which was introduced by the *• 
defendant; but the defendant has to establish the 
contributory negligence. It is a defence, and you 
must be satisfied under the evidence, that there was 
contributory negligence'. Y ou  must be satisfied of 

iothat, by the proof in the cause, some of the proof, 
either in the plaintiff’s case or in the defendant’s 
case, you may not infer it and you may not guess it 
out, you must have evidence of contributory negli-
gence.
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were negligent, if you find the deceased was negli-
gent, and the railroad company was negligent in the 
management of^the car, there can be no recovery, 
because, when two persons are each guilty of negli-
gence, the law leaves them just where they are, it 
will not settle the degrees of negligence.

. Was this defendant company guilty of negligence 
which was the proximate cause of the killing of the 10 
deceased?

The theory upon which the plaintiff comes to you, 
gentlemen, is, I think, two-fold, possibly three-fold, 
with regard to negligence:

FIR ST. Under the proof in this case, this was a 
dark place. That is the defendant’s proof.

. 1 20
SE C O N D . The car was being run at a speed not 

less than eight miles an hour. That is the testimony 
of the motorman. The testimony of another witness 
in the cause called by the defendant, is that it was 
ten miles an hour. The testimony of a witness called 
by the plaintiff, a watchman, is, that it was running 
at twenty miles an hour. Now, it might be, that it 
would not be negligence to run a trolley car at this 
time in the night, when there was no traffic upon the 
street, at a much greater rate of speed than it would ;Q 
be proper to run it in a part of the day when the 
street was filled with people and traffic. You might 
say that a certain speed would be negligence in the 
one case when it would not be in the other. But 
you must take all the surrounding circumstances in 
this case into consideration; the condition of the 
street,' the condition of the light, the condition of 
the weather, the day of the week, the speed of the 
car, and the failure to sound the bell, and everything 
that has been testified to, and, on the question of 
negligence reach your result from those facts. 40



7  2

How fast was that car going? Y ou  have heard 
the proof as to how far it went beyond the body, 
after the body was struck. It may have carried the 
body some distance. It would appear so, if you ac-
cept tuè testimony in this case that different parts 
of the body were scattered along the tract. The 
car was run back, some of the witnesses say, fifty 
feet. Y ou  will recall what the motorman said. I 

IC think he said thirty. And then he says, the car was 
twenty-five or thirty feet from the body, after he ran 
back.

Now, what rate of speed was he going? Did he 
have his car under such control as a reasonably pru-
dent man in operating a car would have had, for the 
purpose of avoiding danger if danger was imminent? 
That is the degree of care cast upon him. Tfie trol-
ley cars have no rights in the public streets super-

i o r  to the legal rights of anyone else. It is their 
duty to exercise the same degree of care in the oper-
ation of their cars that other persons are required to 
exercise in the operation of other vehicles in travel-
ing upon the public highway.

Consider all the circumstances, and say whether 
you find, under the proof, that this defendant com-
pany was guilty of any act of negligence in the oper-
ation of this car which resulted in the death of the 

30 deceased. If you do, then you can render a verdict 
in this ease, if you find no contributory negligence in 
the deceased, in favor of the plaintiff.

If yo‘u reach that conclusion, then, of course, you 
must approach the question of damages, and, gen-
tlemen, this is a class of case in which the damages 
are peculiar. They are not like the ordinary acci-
dent case which you try, where a man loses his limb ; 
there is nothing for pain and suffering, there is noth-
ing for injury to feelings of friends and kindred. This 

40 is the coldest class of damages that the law recog-
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nizes, and the statute fixes them, and I know of no 
other case where the statute does fix the character 
of the damages, in this State, it reads:

In every such action, the jury may give such 
damages as they shall deem fair and just with reier- 
ence to the pecuniary injury resulting from such 
death, to the wife and next of kin of such deceased 
person.”

ÏC

The deceased was a single man. He had no wife, 
he had m> children; he had a father, and he is en-
titled to this fund under this statute, if you find 'a 
verdict.

Now, what is he entitled to? He is entitled to re- - 
cover the pecuniary injury which resulted to him as 
the next o f kin from the death of his boy.

ao
In determining that there are many problems for 

you to consider.

Chief Justice Beasley in the first case of this char-
acter that went into the Supreme Court, declared 
that this was the only class of cases in which a jury 
seemed to have the right to speculate, “and yet” he 
says, “ the jury must not speculate.” And so, gen-
tlemen, you must not speculate. Y ou must take in-
to account in reaching the damages, first the fact Q̂ 
that this father may not live a year, and that he may 
live ten or twenty years or more. You must take 
into account the fact that this boy might have been' 
killed in some other way, or might have died from 
some other natural cause, within a year. He might 
have died within five years. You must take into ac-
count the fact that this boy might have married and 
failed to contribute or give anything to his father. 
Because, it is just what he would have done for the 
father if he had lived. It is absolutely a matter of 
grace, SO’ to speak, of this boy, toward the father. 40
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How*much would he have given his father? That is 
how much pecuniary benefit would have resulted to 
the father if the boy had continued to live? And 
you must fix that sum now. This boy, if he had con-
tinued to live, and the father had continued to live, 
and he had remained single, would have given his 
father from time to time, they claim, certain sum of 
money out of the wages which he was earning,- what- 

i© ever the amount may be, about sixty dollars a month 
out of which he would have given his father as much 
as he saw fit. Now, you will have to consider what 
is he to receive today; you must, so to speak, capi-
talize it. That is the language of one of the opin-
ions of the Court of Errors and Appeals. He is to 
get the money now, and the money, of course, car-
ries with it, its interest from this time, so that you 
are to fix it not upon the basis of the boy’s earnings 
for the next twenty years, of six hundred dollars a 

»ovear and say he'would have given his father three 
hundred dollars for twenty years. ^Nothing of that 
sort. Y ou  are not to figure that way. But you are 
to get at this upon some reasonable basis which you 
think— let me quote the statute— “ which you think 

. is just and fair.” Listen to the language of the 
statu te:

“ The jury are to give such damages as they deem 
just and fair with reference to the pecuniary injury.”

30
Now, gentlemen, that is the principle; just and fair 

damages under all proof in this case, for the pecuni-
ary loss which this father has suffered as a result of 
this boy’s death. H ow much would it have been? 
It is hard for you to ascertain, and you need to be 
careful. It is no advantage to be excessive. Do 
what you think is right, what the statute says, is just 
and fair, and no one can call in question your verdict.

Mr. H O L M E S : I draw your H onor’s at-
tention to the part about sixty dollars a40
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month, I put it this way, the boy gave his 
mother forty dollars a month, and the father 
gavé him five dollars a week, that he retained 
and three dollars he had. from his mother out 
of the forty, and in addition he had his clothes 
out of that, and the cost of his board, so that 
all he actually contributed was 480, out of 
his earnings which were placed beyond his 
control, and out of that he got back the arti- 10 
cles which I have just mentioned.

The CO U R T. It is not probable gentle-
men, that he contributed even $480. He got 
his board and clothing and spending money 
out of it, and all of that you want to take into 
account, of course. I did not go into all the 
details as to those matters of clothing, spend-
ing money and board. You must take all 
those things into account arriving at your ao 
verdict.

(The jury then retired.)

30

1

40
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And now, at this day, the said defendant, plaintiff 
in error, assigns the folloiwng causes of error.

i. Because after the plaintiff rested his case the 
Court refused to non suit the plaintiff, although a 
non suit should have been granted.

2. Because it clearly appeared from, the evidence 
produced by the plaintiff that the plaintiff had been 
guilty of such contributory negligence as would bar 
a recovery in said 'action, and a non suit should have 
been granted.

3. Because the plaintiff proved no actionable 
negligence upon the part of the defendant and a non 
suit should have been granted.

4.. Because the Court refused to direct a verdict 
40 for the defendant upon the fallowing grounds.

10

JO H N  M E R K L , Admr., &c., 

Plaintiff,

Defendant in Error, 

vs.

J E R S E Y  C IT Y , H O B O K E N  

& P A T E R S O N  S T R E E T  

R A IL W A Y  C O M P A N Y , 

Defendant,

Plaintiff in Error.
»0
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(1) That no negligence had been shown upon 
the part of the defendant, and

(2) That the plaintiff was guilty of contributory 
negligence.

Dated November 22, 1906.

BEDLE, EDWARDS & HOLMES, 
f. Attorneys for and of Counsel 10

with the Plaintiff in Error.

fO
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