
Between

Ch a r l e s  M. K. P a u l i s o n , 

a n d  A n n a  P a u l i s o n , h i s  

W i f e ,

Comp’lts.
AND

J o h n  H. V a n  I d e r s t i n e ,

—_ _ _ _ _ _  De^ t

To the H o n o r a b l e  T h e o d o r e  R u n y o n , Esquire, Chan-
cellor of the S ta te  of New Jersey, 10

Humbly complaining, showeth unto your Honor, your 
orator Charles M. K . Paulison, and your oratrix  Anna 
Paulison, his wife, of the City of Passaic, in the County 
of Passaic, and S ta te  of New Jersey, th a t your oratrix  
was on the third day of M arch, A. D., eighteen hundred 
and sixty-nine, and therefore seized in her own righ t in fee 
of a certain tract of land and premises hereinafter particu-
larly described, situate, lying and being in the said city, 

rmerly Village of Passaic. And that on or about said 20 
t iird day of M arch, eighteen and sixty-nine, your oratrix  

ing so seized as aforesaid, bargained and agreed, 
through your orator as her agent, with John  H . Van Ider- 
ttine, the defendant herein, also of said City of Passaic, 
to sell and convey to  him by a good sufficient deed in 

law, and said Jo h n  H. Van Iderstine agreed to pur- 
“fie.said tract o r  parcel of land and prem ises of your 

oratrix, a true description whereof in the aggregate is
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Beginning a t the Southwesterly side of Paulison 
Avenue, at a point d istant sixty (60) feet Southeasterly 
from the southerly corner of H igh street and Paulison 
avenue, thence running Southwesterly on a line parallel, 
w ith H igh street one hundred and twenty-two (122) feet, 
thence running Northwesterly on a line parallel with 
Paulison avenue sixty (60) feet to High street, thence 
running Southwesterly along the Southeasterly side 
of H igh street sixty (60) feet, thence running 
Southeasterly on a line parallel with Paulison 
avenue, seven hundred and six feet and one-tenth of a 
foot (706.1) to westerly line of E rie street, thence running 
N ortherly along said westerly side of E rie street to the 
Southwesterly side of Paulison avenue, thence running 
Northwesterly along said Southwesterly side of Paulison 
avenue five hundred and thirty-one feet and eight-tenths 
of a foot (531.8) to place or point of beginning.

And your orator and oratrix  further show, that it was 
agreed and understood between the said Van Iderstine 
and your orator, as agent of your oratrix, as aforesaid, 
th a t the price and value of said property should be three 
hundred and fifty dollars per pity lot of two thousand 
five hundred square feet each, for as many of said lots 
as said property  contained, and th a t said Van Iderstine, 
should pay three hundred and fifty dollars for each said 
city lot of two thousand five hundred square feet each, 
and th a t said Van Iderstine should pay, for the same in 
m anner following : ■ Gonvey to you oratrix a certain piece 
or parcel of land and premises, th en  owned by said Van 
Iderstine, situated  on R iver street in said City of Pas-
saic, on the Southeasterly side of River street two hun-
dred (200) feet N ortheasterly  from the Southeasterly
corner of M ain avenue and River street, being about for-
ty  (40) feet fron t and rear, by about one hundred and fifty 
(150) feet deep a t a valuation of six thousand'five hundred 
(6,500) dollars, subject to a m ortgage of two thousan 
seven hundred (2,700) dollars, thereon, to be assumed by 
your oratrix, and to  give a m ortgage on the premises so



&s aforesaid ugreed to b© conveyed by your orator and 
oratrix to said Van Iderstine for the balance of the pu r-
chase money, whatever the same m ight be ; and your ora-
tor and oratrix further show th a t in pursuance of said 
agreement your orator and oratrix conveyed by a good 
and sufficient deed of w arranty in fee to said. Van Ider- 
stine, the said prem ises on Paulison avenue, H igh and 
Erie streets, but by the following description, th a t is to 
say. All that tract or parcel of land and premises, &c., 
Beginning at the southw esterlv.side of Paulison avenue JQ 
at a point distant sixty (60 feet, Southeasterly from the 
Southerly corner of H igh stree t and Paulison avenue,- 
thence running Southwesterly on a line parallel with 
High street, one hundred and twenty-two (122) feet, 
thence running Northwesterly on a line parallel with 
Paulison avenue sixty (60) feet to H igh street, thence 
running Southwesterly along the Southeasterly side of 
High street sixty (60) feet, thence running Southeasterly  
on a line parallel with Paulison avenue five hundred and 
eight feet (503) and six (6) inches to westerly line of 
Erie street, thence running N ortherly along said wester-
l y  side of E rie stree t to the Southwesterly side of 

aulison avenue, thence running N orthwesterly along 
said Southwesterly side of Paulison avenue three hun-
dred and thirty-nine feet (339) and six (6) inches to the 
place or point of beginning. The premises above in- 
ended to be conveyed, being further known and designa- 
ed as lots num ber 60, 62, 64, 66, 71, 72 and 73 as the 
ame is laid down on a certain  map, entiled “Paulison ad- 

hv n. ° D2’ Passaic, New Jersey, made q q

Dec 21sU 867">’ SUrVey° r  aDd flled in Clerk’s

„ J ? d fur' her ? our orator and oratrix  show th a t, as 
n 6 1in . the said deed of conveyance from your orator 

.  rix sa d̂ ^ an Iderstine, the said description of
L T T  Z " \ taken h ° m > and as ^ d down on a Map, 
eaic» d .,Pauhson addiHon No 2 to th e  Village of P as- 

’ sai prem ises and certain  adjoining prem ises of

20
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your oratrix  being laid out and designated on said map 
m  plots, said map having been prepared and m t.ie by a 
civil engineer of good repute and standing in his said 
profession and filed in the Clerks office of the County of 
Passaic in the year one thousand eight hundred and 
sixty-seven. And further, that the computation of the 
num ber of said lots in said property was based upon the 
description, figures and m easurem ents as shown and laid 
down on said map; your orator and oratrix then suppos-
ing and believing said map to be a correct aud true 
survey of said property, and th a t the figures on said map 
intended and designed to indicate the lengths of the 
several lines and bounds of said property more in truth 
and in fact the actual and true lengths of said lines and 
bounds, and particularly, th a t the length of the line of 
said Paulison Avenue as laid down on said map between 
the beginning point of said described premises, conveyed 
as aforsaid, and said E rie  street, represented on said map 
as being three hundred and thirty-nine and five-tenths, 
(339.5) feet, was as there indicated, laid down and re-
presented, whereas the tru th  is and your orator and 
oratrix  so charge th a t the actual length of said line is 
five hundred and thirty-two and eight-tenths (532.8) feet
and th a t the length of the most Southwesterly line of
said property, between said H igh street and said rie 
street, was as represented and laid down on said map, o 
wit ; five hundred and eight and five-tenths (508.5) e©«» 
whereas the tru th  is an d  your orator and oratrix so 
charge th a t the actual length of said line is seven hun-
dred and six feet and one-tenth (706.1) of a foot.
Tour orator and oratrix expressly charge that the said 
m ap does no t show and exhibit th e  correct and ira. 
su rrey  of said property, for the reason above stated,»” 
th a t the error and m istake in said map consists in 
th a t the actual length of the Southwesterly line e w* 
Paulison Avenue, instead of being only three hand«« 
and thirty-nine and five-tenths 1339.5) feet, e w * 
beginning point of said surveyed prem ises as aforsai
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the Westerly 1 ne of said E rie street, as said map re-
presents the sam e to be, is m reality and in tru th  fire 
hundred and thirty-two (532) feet and eight (.8) tenths of 
a foot, and in th is th a t the actual length of the South-
westerly line of said conveyed premises, l etween the 
Southeasterly line of said H igh street, and the W esterly 
line of said E rie  street, instead of being only five 
hundred and eight (508) feet and five-tenths (.5) of a foot 
as said map represents the same to be, is in tru th  and 
reality seven hundred and six (706) feet and one-tenth Tft 
[.]] of a foot.

And your orator and oratrix  further show th a t said 
mistake and error in said map and figures indicatine: dis-
tances thereon, were not discovered by your orator and 
oratrix until after said conveyance as aforesaid was 
made to said Yan Iderstine, and after said Yan Iderstine 
had resold a considerable portion of said property to 
other purchasers, and not until after your oratrix  had 
sold and assigned said purchase money m ortgage of sev-
en thousand one hundred dollars and its accompanying 20 
bond to the purchase thereof, without notice of said er-
ror in said map, which mortgage has since been paid and 
cancelled of record.

And your orator and oratrix  further show, th a t in the 
computation of the num ber of lots of two thousand five 
hundred square feet each th a t said conveyed premises 
contaiued, your orator and oratrix  were misled and  de-
ceived by said erroneous and incorrect m ap and figures ; 
and in fixing the price of said property under said agree-
ment with said Van Iderstine. upon the basis of said o/y 
measurements and figures on said map, it was considered 
upon computation th a t said property contained about 
thirty-one (31) of said city lots, and your orator and  o r-
atrix charge th a t neither said Vau Iderstine, nor any one 
for him, has ever paid or secured in any way your orator 
and oratrix for more than about th irty  one (31) city lots 
as aforesaid, whereas in tru th  and ini fact said property 
contains about forty-five (45) of said city lots, and. said
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Van Iderstine, in justice and equity, should pay your or-
atrix  for said additional fourteen (14) lots, at the rate of 
th ree hundred and fifty (850) dollars per lot, together 
with legal in terest thereon from said third day of March 
A. D. eighteen hundred and sixty-nine.

And your orator and oratrix  further show that, al-
though they have no knowledge on the subject, they have 
reason to believe and charge the tru th  to be that the said 
John  H. Van Iderstine, a t the time said contract was con- 

0̂ sum ated by the  conveyance aforesaid, had  found out and 
knew th a t some m istake existed in the measurement of 
said lines advantageous to himself and disadvantageous 
to  your orator and oratrix, and th a t there was much more 
land in said premises conveyed to him  than was indicated 
by the m easurem ents on said map, and that when he 
took said conveyance and executed said mortgage he ac-
quired title to a considerable p art of said land for which 
your oratrix  was receiving no compensation whatever, 
ai d th a t he fraudulently withheld all knowledge or in- 

20 formation of said m istake from your orator or oratrix, 
and perm itted  them  to convey said land and take said 
bond and m ortgage in entire ignorance thereof; and your 
orator and oratrix charge th a t if said John  H. Van Ider-
stine did so know of said mistake when he took said con-
veyance, his conduct in th a t behalf was a gross fraud on 
your oratrix, and th a t he is bound to account to and pay 
your oratrix  for the land so conveyed to him for which 
no com pensation has been made.

* B ut your o rator and oratrix  further charge that if said
30 John  H; Van Iderstine did not known of said mistake, 

and acted in ignorance thereof, as your orator and ora 
trix  did, his refusal to account to  and pay your oratrix 
for said difference is a fraud on your orator and oratrix 
which entitled them  to have the said mistake corrected
in th is court. .

And your ora to r and oratrix  further show, thatm 
further pursuance of said agreem ent uptfn said convey-
ance, as aforesaid by your orator and oratrix to said van



Iderstine, he, said Van Iderstine, conveyed to your oratrix 
his said premises on River street hereinbefore referred 
to, subject to said mortgage^of two thousand seven 
hundred (2,700) dollars, which m ortgage your oratrix has 
since paid and satisfied; and in further pursuance of said 
agreement said Van Iderstine executed to your oratrix a 
mortgage on said property, so as aforesaid conveyed to 
said Van Iderstine by your orator and oratrix, to secure 
to her the paym ent of the sum of seven thousand one 
hundred (7,100) dollars, being the balance of the 
purchase money therefor, on the basis of about thirty-one 
(31) city lots a t th ree hundred and fifty (350) dollars per 
city lot which price per Jot was as agreed upon as 
aforesaid; and your orator and oratrix  further show th a t 
under and in pursuance of said agreement, said mortgage 
should have been for twelve thousand (12,000) dollars 
instead of seven thousand one hundred (7,100) dollars.

Your orator and oratrix  further show th a t if the said 
defendant did not know of said mistake at the time he 
took said conveyances, he shortly after said purchase of - 
said property as aforesaid, and before he had resold any 
part thereof, discovered said error in said map called 
Pauhson Addition No 2 to the Village of Passaic,” and 

ascertained tha t he had  obtained the deed and convey-
ance as aforesaid from your orator and oratrix  of all said 
property to w i t : for about forty-five (45) city lots of two

i Z .  t  ? ndred(^ 500)square feet each as af°resaid,
at he had  no t paid  or given any consideration to 

jonr oratrix tor more than  about thirty-one (31) of said 
lots, and th a t he had  obtained title from your ora to r and 3

3ald deed’ for about f i f t e e n  (14) of said 
r6, £ *  ycmr o ra t° r  and  oratrix  supposed or in- 

,tJ L a , 6 ‘‘“ f  of S‘vi“8  or receiving said deed as
d, he actually was getting  or ought to obtain.

»h<ulZ, 7 . , aad ° m tr ‘X lartber show  that, notw ith- 
I  V  dl8C° Tery by Van Iderstine of said

a lin ed  f “ 1Stake’ Said Va°  IderSt!ile f l e e te d  and amed from appraming or in any manner informing
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your orator and oratrix  thereof, and contrary to equity 
and good conscience, a ltogether neglected and refused to 
pay, or in any m anner secure to your oratrix the 
difference between the am ount he did pay or secure to 
your oratrix  a$ aforesaid for said premises, and what it 
was intended under said agreem ent by both parties 
thereto, be should have paid or secured, therefor said 
difference being the sum of about foui? thousand nine 
hundred (4,9C0) dollars with in terest from the third day 
of March A. D. eighteen hundred and sixty nine, but on 
the contrary thereof said Van Iderstine after discover-
ing said error and m istake as aforesaid, sold all said 
premises, th a t is to say all said forty-five [<15] city 
lots, which said prem ises contained at a much larger 
sum per city lot then he paid your oratrix for said 
thirty-one [31] city lots as aforesaid, and received and 
appropriated the proceeds to his own use, contrary to 
equity and good conscience. And more particularly your 
orator and oratrix  charge th a t said Van Iderstine after 
he discovered said error and m istake in said map as 
aforesaid, to wit: on or about the sixteenth day of De-
cember A. D. eighteen hundred and sixty niue by his 
deed dated on th a t day and recorded in Passaic County 
Clerk’s office in Book W. 3 of deeds, page 495, conveyed 
in fee to one John  F . K ilgour for the sum of seven 
thousand seven hundred (7,700) dollars, that portion of 
said premises lying next W esterly of said Erie street, 
being two hundred and two (202) feet and five (5) inches 
front on Paulison Avenue, and three hundred and sixteen 
[316] feet and eight [8] inches in the rear, and the eutire 
depth of said premises.

And further your orator and oratrix  *how and charge 
th a t said Van Iderstine, has received said consideration 
money therefor to his own use. And further, that ou or 
about the twenty-eighth day of March, A. D., eighteen 
hundred and seventy-one, by his deed, dated on that 
and recorded in said Clerk’s office, in Book H 4, of d®® 
page 105, said Van Iderstine conveyed in fee to said J 1
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F. Kilgour, for the sum of three thousand, nine hundred 
and thirty-three (3,933) dollars and seventy-five (75) 
cents, which consideration money said Yan Iderstine has 
received to his own use, th a t portion of said premises con-
veyed by your orator and oratrix  as aforesaid, lying next 
adjacent on the W est to the plot conveyed as aforesaid to 
said Kilgour, by said Yan Iderstine, and being one hun-
dred and thirty-'seven (137) feet and four-tenths of a foot 
front on Paulison avenue, and one hundred and fifty (*50) 
feet and nine-tenths of a foot on the rear, and the entire 
depth of said premises. And further th a t on or about 
the fifteenth day of April, A. D., eighteen hundred and 
seventy-two, by his deed dated on th a t day recorded in 
said Clerk’s office, in Book L, 4 of deeds page 632, said 
Van Iderstine conveyed in fee to one R ichard O utw ater 
for the sum of two thousand, nine hundred and seventy- 
five (2,975) dollars, which consideration money said Van 
Iderstine has received to his own use, th a t portion of 
said premises conveyed by your orator and oratrix  as 
aforesaid lying next adjacent on the W est to  the plot 
conveyed as last aforesaid to  said Kilgour, by said Van 
Iderstine, and being eighty (80) feet front on Paulison 
avenue and eighty (80) feet in the rear and the entire 
depth of said premises. And further th a t on or about 
the second day of December, A. D. eighteen hundred and 
seventy-two by his deed dated on th a t day and recorded 
in said Clerk’s office, in Book S 4, of deeds page 216, 
said Van Iderstine conveyed in fee to one W illiam H.
Hall, for the sum of seven thousand (7,000) dollars which 
consideration money, said Van Iderstine has received to  ^0 
his own use the rem ainder of said prem ises conveyed by 
your orator and oratrix  as aforesaid, together with a 
rectangular plot cn the South corner of Paulison avenue 
and High street, sixty (60) feet on Paulison avenue and 
one hundred and twenty-two (122) feet on H igh street, and 
the whole of which property  then conveyed to said Hall,
7  8aid deed being one hundred and seventy-one (171) 
feet and nine-tenths of a foot fron t on Paulison avenue,

2
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and one hundred and fifty-nine (159) feet and two-tenths 
of a foot in rear, and the entire depth of said premises, 
th a t is to say one hundred and eighty-two [182] feet 
deep, and which last described plot coveyed to said Hall 
is alleged in said  deed from said Van Iderstine to said 
H all to contain th irty  thousand and eighty-seven [30,087] 
square feet, which your orator and oratrix  believe to be 
true, and being known as lots seventy-one [71] and sev- 
enty-two [72] and the whole of lots seventy-three [73] 

in  and seventy-four [74] on said map, en titled ‘‘Map of 
Paulison addition No. 2, to the Village of Passaic filed 
in the Clerk’s office of the County of Passaic.

And you orator and oratrix  further show that for that 
portion of said premises so as aforesaid, conveyed by 
said Van Iderstine to said Hall, which was the remainder 
of said premises so as aforesaid conveyed to said Van 
Iderstine, by your orator and oratrix  as hereinbefore 
set forth, said Van Iderstine received from said Hall the 
sum of five thousand two hundred and ninety-seven (5,297] 
dollars to all which above referred to, deeds to and from 
said Van Iderstine, and to and from your orator and ora-
trix, and said mortgage to  your oratrix, or the record 
thereof rem aining in said Clerk’s office, your orator and 
oratrix  beg'leave to  refer for g reater certainty.

And your orator and oratrix further show that the said 
Van Iderstine bargained, sold and conveyed all said 
prem ises as above set forth a t a certain price per city lot 
as aforesaid of two thousand five hundred (2,500) square 
feet each, and for a much larger sum for each of said 

30 citv lots than he paid  your oratrix  as aforesaid for said 
thirty-one (31) city lots, and th a t said Van Iderstine re-
ceived pay at such increased ra te  per city lot for as many 
city lots as said premises actually contained, ^  18 0 
say for forty-five (45) lots, or within a fraction of forty- 
five (45) lots, and in so doing said Van Iderstine must iav 
discovered (if he did not know it  before J that he a 
conveyed and received pay for a much greater number 
city lo ts as aforesaid than  the num ber for which he H 
paid  your oratrix.

20
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And your orator and ora trix  further show th a t the 
said Van Iderstine, has from the  time of the  execution 
and delivery of the said deed of conveyance to  him from 
your orator and oratrix  as aforesaid, possessed, enjoyed 
and used all and singular the said premises, or the pro-
ceeds thereof after the same were resold by him as afore-
said, and the rents, issues and profits thereof, and th a t no 
part of said proceeds of sale received by said Van Id e r-
stine as aforesaid, and no compensation whatever has a t 
any time been made by said Yan Iderstine, or any one for 10 
him to your orator or oratrix, for the excess in the num ber 
of city lots, said premises actually contain over the num -
ber of said city lo ts your orator and oratrix  supposed a t 
the time of said sale, said premises to contain, and for 
which supposed num ber of city lots, said Yan Iderstine 
paid your oratrix  as aforesaid, as in equity and good con-
science he ought to have done. And your orator and 
oratrix show and expressly charge th a t by virtue of said 
sale, by said Yan Iderstine of said prem ises as aforesaid, 
and the receipt by him o f the consideration money there- 20 
for, he has become in equity a trustee for your oratrix  
for so much of said proceeds of sale, received as afore-
said, by him as the excess in the num ber of city lots as 
aforesaid actually contained in said premises over the 
the number of said city lots appearing on said map to be 
therein, will am ount to a t the ra te  of three hundred and 
fifty (350) dollars for each of said city lots, besides legal 
interest thereon from said th ird  day of M arch, A. D., 
eighteen hundred and sixty-nine.

And your o rator and oratrix  fu rther show th a t your 30 
orator and oratrix, or some other person or persons for 
them, have frequently and in a friendly m anner since 
ho discovery by your ora to r and oratrix  of said error 
and mistake in said map, and of the consideration money 
tor said premises as aforesaid, applied to said Yan Id e r-
stine and requested him to pay or secure to your oratrix  
the said difference, th a t is to say the said sumof four tbou- 
snnd nine hundred (4,900) dollars, as aforesaid, with law-
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ful in terest from said th ird  day of M arch, A. D., eighteen 
hundred and sixty-nine, with which just and reasonable 
request your orator and oratrix  well hoped that he would 
have complied as in equity and good conscience he ought 
to  have done, yet the said Van Iderstine has wholly neg-
lected and refused and still neglects and refuses to pay, 
or secure the same or any p art thereof.

And your orator and oratrix, fu rther show that said 
V an Iderstine, has resided in the said now City of Pas- 
8 iic for many years, as have also your orator and oratrii 
and th a t he is and has long been a near neighbor and 
friend of your orator and oratrix, and that said Van Ider-
stine has been repeatedly spoken to in regard to the sub-
ject m atter of this suit, and expostulated with from time 
to  time by different persons, in the hope and endeavor 
on their p a rt to bring about an amicable settlement there-
of. and a voluntary paym ent by him of the amouut 
justly and equitably due from him to your oratrix as 
aforesaid ; and your oratrix, hoping and trusting that 

on these expostulations would not be in vain, but that a 
sense of justice and fair dealing in said Van Ideistiae 
would prevail and bring about a just and satisfactory 
settlem ent of said difference, has delayed and abstained 
from the bringing of this her suit to compel such settle-
m ent and paym ent until th is time.

W herefore, your orator and oratrix  respectfully solicit 
the aid of th is Honorable Court, in the collection and 
securing by your oratrix  said amount justly and equita-
bly due her as aforesaid ; and to th a t end pray that the 

q a  said Van Iderstine may be enjoiued true, full and perfect 
answers to  make to all and singular the allegations and 
charges above set forth w ithout oath, an answer on oath 
being waived, fully and particularly, according to the 
best of his knowledge, inform ation, remembrance an 
belief, as if the same were here again repeated and e 
in terrogated  thereto. And th a t he the said _
stine may be decreed to pay to  your oratrix the saidsum 
of four thousand nine hundred (4,900) dollars with eg
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interest from said th ird  day of M arch, A. D. eighteen 
hundred and sixty-nine, for as m any city lots of two 
thousand five hundred (2,500) square feet each, as said 
premises as aforesaid actually contained in excess of the 
number of city lots it appears by said m ap,Paulison Addi-
tion, No. 2, as aforesaid, to contain, a t the ra te  of three 
hundred and fifty (350) dollars, for each of said lots to -
gether with all the costs and charges in th is behalf ex-
pended. And th a t an account m ay be taken under the 
direction of th is Court to ascertain the exact am ount as j q  
aforesaid.

And that said Van Iderstine m a y b e  deemed to be a 
trustee fur your oratrix , for said am ount as aforesaid, be-
ing parcel of said monies received by said  Van Iderstine 
from the sale of said lots, o ther than  in excess of the 
number of said lots for which he so as aforesaid paid or 
secured your oratrix  ; and th a t your ora tor and oratrix  
may have such other and further relief in the premises 
as may seem proper and shall be agreeable to equity and 
good conscience. And th a t the S ta te ’s writ of subpoena, 20 
issuing out ot* and under the seal of this Honorable 
Court may be directed to the said John  H . Van Iderstine, 
therein and thereby commanding him, on a certain day 
and under a certain penalty, therein to be specified, to be 
and appear before your H onor in this H onorable Court, 
then and there to answer all and singular the premises 
contained in this bill of com plaint of your orator and 
oratrix, and to stand to and abide by such order and de-
cree in the premises as shall seem m eet and shall be 
agreeable to equity and good conscience. And your ora- gA 
tor and oratrix as in duty bound will ever pray, «fee.

JO H N  C. PA U L ISO N ,

Solicitor fo r  and o f Counsel with the Complainants.



14

IN  CHANCERY O F N EW  JER SEY .

Retween

Ch a r l e s  M. K. P au lison , a n d  

An n a  P a u l is o n

Comp Us.

AND

J ohn  H . Yan  I d e r s t in e .

D e f t

The answer of John  H . Yan Iderstine, the defendant, 
to  the bill of com plaint of Charles M. K. Paulison, and 
A nna Paulison com plainants.

T his defendant, now a t »11 times hereafter saving and 
reserving to himself all m aner of benefit, and advantage 
of exception to the many errors and insufficiencies in tho 

20 com plainants said bill of complaint, contained for answer 
thereto, or unto so much and such parts thereof as this 
defendant is advised is m aterial for him to make answer 
unto, he answers and says, he adm its it to be true, that 
the oratrix, Anna Paulison was seized in fee of the 
prem ises first mentioned in said bill, and that this de- 
iendent did agree to purchase the premises first mention-
ed and described in said bill, bu t this defendant denies 
th a t it was agreed or understood between this defen-
dan t and said com plainant, Charles M. K. Paulison, that 

30 the price and value of said property, should be three 
hundred and fifty dollars per city lot, of twenty-five 
hundred square feet each, for as many of said lots as 
said propei ty  contained, or th a t there wa*s any agree-
m ent or understanding between th is defendant and sal 
Charles M. K. Paulison, th a t the price or value for the 
said premises, should be for city lots contained iQ sai 
premises, or any th ing  of the kind, but this defen an 
charges th a t the price for the  sam e was fixed at t e
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gross sum of eleven thousand dollars, which sum was- 
expressly fixed and agreed upon between this defendant 
and said Charles M. K . Paulison.

And this defendant further answering says, th a t he 
was very desirous of purchasing a p art of said premises, 
and the said Charles refused to  sell a p art, but was 
willing to sell the whole of the land owned by Anna 
Paulison, on tiie northerly  half of the block of land  
bounded by High street, Erie street and Paulison Avenue, 
and which was all the half of said block, exce >c one lo t 1(> 
on the corner of H igh stree t and Paulison Avenue; th a t 
this defendant for some time refused to purchase it, but 
after he had been over the prem ises and examined it, 
but without m aking any m easurem ent or calculation as 
to the exact quantity  of land, and seeing by the map 
shown that it was all the land between H igh  and E rie 
streets, fronting on Paulison Avenue, this defendant ac-
cepted the offer of said Charles M. K. Paulison, and 
agreed to purchase the same for eleven thousand dollars, 
aud to pay for the sam e by conveying to said Anna 20 
Paulison, a tract of land on R iver stree t, in said city of 
Passaic, for six thousand five hundred dollars, subject to 
a mortgage of tw'enty-seven hundred dollars on the same, 
she taking the equity in said trac t of land, a t the valua-
tion of three thousand eight hundred dollars, and giving 
to said Anna Paulison a m ortgage on the premises to be 
conveyed by her to th is defendant, for seven thousand 
one hundred dollars, th a t pursuant to said agreement, 
he said Anna Paulison and the said Charles M. K. 
aulison did as in said bill stated, convey the said q a  

premises to this defendant, and this defendant accepted 
said deed and conveyed to the said Anna Paulison the 
rac 0 and on River street above mentioned, and made 

and executed to the said Anna Paulison, a bond for the 
payment of seven thousand one hundred dollars in two 
years, with interest, and secured by paym ent of the same

thi^def01̂ ^^6 ° n Sa^  prem ises so conveyed to
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And th is defendant expressly charges that the said 
deed “conveys the prem ises th a t this defendant agreed to 
purchase and remove, th a t is to  say the whole of the 
one-half of said block (except one lot on the corner of 
H igh stree t and  Paulison avenue,) owned by the said 
Anna Paulison, and this defendant expressly charges that 
the consideration money, eleven thousand dollars stated 
in said deed, was the exact sum for which the said Char-
les M. K. Paulison agreed to sell, and which this defen- 

10 d an t agreed to give for said premises. .
And this defendant, further answering says, that during 

all the negotiations between th is defendant and Charles 
M. K. Paulison for the  purchase of said premises, the 
quantity  of said land either as city lots, or ^measure-
ment in front or rear was never spoken of, or alluded to 
by either of them  b u t always spoken of as one whole 
tract of which he would not sell part but would not se
the whole. .

And th is defendant, further answering says, he admits 
20 th a t the figures in the said map, to  which the said com-

plainants refer in their said bill are not correct, as is stated 
in said bill, but this defendant expressly denies that he 
agreed to  purchase, or th a t he did purchase the said 
premises by said m ap so far as relates to said figures.

And this defendant, fu rther answering denies, that at 
the time the contract for the sale of said land was con 
sum m ated, he knew th a t the figures on said map were 
not correct, or th a t there was any mistake existing on 
the m ap, and expressly says, th a t it was not until abou 

30 six m onths after the delivery of said deed to him, w en 
the surveyor of the City of Passaic informed this deien- 
pan t there was more land than  the measurement s a 
in said deed to th is defendant called for, but this defen-
dan t insists th a t his said purohase had nothing 0 
with the  correctness, or incorrectnesss of said nguie 
said map, or with any mistake in said map. o

And this defendant, fu rther answers says, that by . 
deed executed and delivered by the said complainants
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to this defendant, the said com plainants conveyed to this 
defendant the land they agreed to sell to him , and which 
he agreed to purchase and no more, th a t the said com-
plainants and this defendant, are bound by said deed as 
carrying out and completing the contract made between 
them, that this defendant did hot by said deed obtain 
more land than  he agreed to purchase, nor more land 
than the said Anna Paulison agreed to convey to him by 
said contract, and this defendant expressly denies th a t 
there was on his p a rt any fraud whatever in the said 10 
transaction, and further charges th a t he, this defendant, 
paid in full all the consideration he agreed to  pay, or in 
law, or in equity he waS bound to pay for said convey-
ance, and th a t the said Anna Paulison h a s  no claim in 
law or equity against this defendant for the paym ent of 
any other or more consideration than  has been paid by 
this defendant.

And this defendant further answers, adm its th a t he did 
sell parts of said prem ises to one John  F . K ilgour as in 
said bill stated. 20

And this defendant fu rther answers, adm its th a t he 
sold another p art of said prem ises to R ichard  Outwater, 
and another p art of said prem ises to W illiam  H . Hall, 
but this defendant expressly denies th a t he bargained, 
sold or conveyed the said parts  of said prem ises to  the 
said Richard O utw ater and W illiam H. Hall, or to either 
of them at a certain or any price for city  lots as in said 
bill stated.

And this defendant expressly denies th a t by virtue of 
suid sale or sales by this defendant, or by the receipt by 
him of the consideration money therefor, th is defendant 
has become in equity or in any way a trustee for the said 
Anna P¡»ulison for any p a rt of the proceeds of said sales 
or any or either of them.

And this defendant further answers, expressly denies 
that the said Anna Paulison and Charles M. K. Paulison, 
or either of them, or th a t some or any other person or 
persons for them since the discovery by the said Anna

30
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Paulison and Charles, of the alleged error or mistake on 
said maps, have frequently or in a friendly manner, or in 
any m anner, applied to this defendant or requested him 
to pay to said Anna the said sum of forty-nine hundred 
dollars, or any other sum, except th a t on the twelfth day 
of February  eighteen hundred and seventy-five, the said 
Charles called on th is defendant and pretended that he 
had  some claim or dem and against this defendant on 
account of an error in the said deed, and this defendant 

10 expressly denies th a t he has been repeatedly spoken to 
in regard to the subject m atter of this suit, or expostu-
lated  with from time to time, or a t any time or times, 
with different persons, or any persons, to bring about an 
amicable settlem ent thereof; and th is defendant furth r 
says th a t the first time this defendant had any knowl-
edge of any claim or dem and of the pretended claim of 
the said Anna against him, was in the latter part of De-
cember, eighteen hundred and seventy-four, when one J. 
D. B ogart who had  a  law su it with the said Charles, 

20 s ta ted  to th is defendant th a t said Charles M. K. Pauli-
son had  said he would sue this defendant for some claim 
he had  against th is defendant.

And th is defendant further answers says, that under 
the law of the land, the said com plainant, Anna PaulisoD, 
wife of the said Charles M. K . Paulison, had a lawful 
righ t, if any righ t a t all, to file the bill in this cause in 
her own name, w ithout writing the name of the said 
Charles M. K . Paulison as com plainant therein, and that 
the joinder of Charles M. K. Paulison, her husband, as 

2Q com plainant therein, is a misjoinder of complainants, and 
th is defendant prays th a t he may be decreed to have all 
the  benefits of such a defence, as if he had especially 
pleaded the same or dem urred to said bill. All which 
m atters and things this defendant is ready to aver, main-
tain  and prove as th is H onorable Court shall direct, and 
humbly prays to be hence dismissed with his reasonable 
costs and charges in th is behalf, most wrongfully sus-
tained. D A V ID  A. HAYES,

Solicitor for and o f Counsel with Defendant

GENERAL REPLICATION.



19

* Examination of witnesses in a certain cause depending 
in the Court of Chancery of the S ta te  of New Jersey, 
wherein Charles M. K.. Paulison and Anna Paulison his 
wife, are com plainants and John  H . Van Iderstine is de-
fendant, taken before Isaac Van W agoner, a M aster and 
Examiner in Chancery, on Thursday the twenty-eighth 
day of October, A. D. eighteen hundred and seventy-five, 
at his office, in the presence of John  C. Paulison, of coun-
sel for complainants, and David A. Hayes, of counsel for 
defendant. 10

Ch a r l e s  M. K. P a u lis on , a witness produced on the 
part of the com plainants being duly sworn according to 
law, on his oath deposeth and saith  :

The complainants reside a t Passaic, New Jersey . The 
defendant also resides there, all the parties to th is suit 
have resided there since 1868.

The complainant, Anna Paulison, was a large owner of 
real estate in the city of Passaic since 1860, to the pre- 20 
sent time. The com plainant, Anna Paulison, did agree 
to convey to the defendant, John  H . Van Iderstine, a 
certain tract of laud in Passaic. A bout the first of 
March, 1869, I , as the agent of Anna Paulison, entered 
into an agreem ent with John  H . Van Iderstine to ex-
change or sell all the land contained northeast of the 
centre of the block bounded by L afayette avenue, H igh 
street, Paulison avenue and E rie  street, along side of the 
Erie llailway, excepting the corner plot, corner of H igh 
street and Paulison avenue, m arked as plot num ber sev- 30 
enty-four on map of Paulison addition num ber two.

I had a general au thority  to buy and sell property  in 
the city of Passaic for Anna Paulison, and to enter into 
agreements respecting the same, which agreem ents have 
always been endorsed by her and carried into effect by 
deeds.

1 Q. V hat was the  agreem ent entered into between 
* defendan t and the complainants, in respect to the sale
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to the defendant of the property you have described, at 
the time spoken of?

A. I t  was to convey to John  H . Yan Iderstine, a tract 
of land already described, for the consideration of three 
hundred and fifty dollars per city lot as the same might 
contain, dividing the quantity  by twenty-five hundred 
square feet, and Anna Paulison to receive in payment 
therefor the house and lot on River street at the price of 
six thousand five hundred dollars, I  think, subject to a

10 m ortgage of twenty-seven hundred dollars and the differ-
ence, after deducting the equity on the River street house, 
was to be paid by a m ortgage from Yan Iderstine upon 
the property on Paulison avenue to be conveyed to Van 
Iderstine.

2 Q. You stated  th a t the consideration agreed upon 
was three hundred and  fifty dollars per city lot as the 
same m ight contain, dividing the quantity  by twenty-five 
hundred square feet, explain what you mean by that, 
dividing what quantity  by twenty-five huudred square

20 feet ?
A I  mean the quantity  shown by reference to the fig-

ures laid  down on Paulison addition number two, the one 
which those figures m ight make up.

3 Q- Why divide by twenty-five hundred square feet?
A. Because th a t was the universally acknowledged

area to constitute a city lot, no other area being ever 
considered to my knowledge by persons dealing in real 
estate as constituting a city lot, and for the purpose of 
ascertaining how many city lots there were in the tract.

2Q 4 Q. W hat quantity  were you to divide by twenty-five 
hundred square feet? . .

A. I t  is the quantity of land or city lots contained in, 
as it appeared to  me by reference to the figures on the 
map, entitled Paulison addition No. 2, and bounded, com-
mencing a t a point on the southwesterly side of Paulison 
avenue a t the distance of sixty feet southeastei ly from 
the southwesterly corner of Paulison avenue and Hig 
street, thence running on a line parallel with Rig
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street one hundred and twenty-two feet, thence n o rth -
westerly on a line parallel with Paulison avenue sixty 
feet, thence along the southeasterly side of H igh street, 
or southerly side of High street, sixty feet, thence run -
ning southeasterly on a line parallel w ith Paulison 
avenue five hundred and eighty feet and five ten ths of a 
foot, thence northeasterly  along E rie street to Paulison 
avenue, thence northw esterly along the southw esterly 
side of Paulison avenue three hundred and th irty -n ine 
feet and five-tenths of a foot, to the point or place of 10 
beginning.

5 Q. Do you then mean that you were to ascertain the 
number of city lots, of twenty-five hundred square feet 
each, that were contained in the property  you have de-
scribed, and which you then agreed to  convey to the 
defendant by dividing the whole num ber of square feet 
contained in th a t trac t by twenty-five hundred square 
feet?

Objected to. 20

A. Well I  do mean that.
6 Q. You say you m eant the quantity  shown by refer-

ence to the figures laid down on Paulison addition No. 2, 
what figures do you mean ?

Objected to.

A. The figures describing the boundary already 
given by me in my previous answers. 30

7 Q. State whether or not a t the time of m aking th a t 
agreement with the defendant, he and you made together 
a calculation of the num ber of city lots, as you have de-
scribed them, and what took place then and theie  be-
tween you in reference to this sale and the resu lt?

A. Mr. Yan Iderstine and myself, after several conver-
se ions upon the subject, came to an agreem ent based 
upon his paying three hundred and fifty dollars per city



lot as the same m ight contain by reference to said map, 
and th a t reference to said m ap to ascertain how many 
lots and parts  of lots the trac t of land contained, and the 
com putation was made by both of ias as to how many lots- 
there were, and the  consideration for the sale was then 
ascertained by reference to  the map, to which we re- 
fered.

8 Q. How many of such city lots did you ascertain 
there were or suppose to  be in th a t trac t ?

10 A. I  do not now remem ber the quantity of square feet 
which we then ascertained the trac t to contain, but 
whatever the  quantity  was the amount, was agreed upon 
based on the figures containing the number of lots or 
parts  of lo ts representing the consideration.

M ap entitled “Paulison addition No. 2, to the village 
of Passaic,” m ade by Sam uel D. Backus, architect civil 
engineer, New Jersey, April, 1867, and marked filed De-
cember 21, 1867, in the Clerk’s office of Passaic County, 
being showm to witness ( i t  being agreed that a certified 

20 copy of same shall be offered in evidence, and marked 
exhibit P  1 or p a r t of com plainants,) he is asked—

9 Q. I s  th a t the map th a t you used and upon which 
you made your calculation of the city lots at the time 
you made this agreem ent with the defendant?

A. I  think th is is the  identical map, and believe the 
same to be the identical map.

10 Q. I f  not the identical map, what map had you?
A. I  had no other m ap to refer to excepting this or

copies of the same lithographer, and attached to an ab- 
30 s trac t of title  of C. M. K . Paulison, and Anna Paulison, 

to lands in Passaic village, New Jersey.
11 Q. In  m aking the calculation of the number of ci y 

lots, sta te  specifically w hat figures you used to ascertain 
the whole num ber of square feet in the tract you agree 
to convey to the defendant, th a t is to  say, the exact g 
ures in  feet and inches on each line of that tract?

A. The figures which I  have already stated m 
description, describing the land in question.
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12 Q. At th a t time, state  what your belief was as to
the correctness of the survey of that m ap, and of the 
figures laid down thereon indicating distances ? •

A. I believed the figures describing the boundary of 
the land iu question to be accurate and reliable, and 
properly described the land in question.

13 Q. When did you first learn or have any intim ation 
that those figures and th a t survej’’ were not true and cor-
rect?

A. The first knowledge or intim ation th a t I  had  th a t 10 
the map was incorrect, was when I  was inform ed by 
John S. Strange, surveyor, about p re tty  nearly a year 
after the agreem ent was made with Mr. Van Iderstine, 
who informed me th a t there was an error in the m ap.

14 Q. If  you had known of the error in th a t survey,
and the incorrectness of those figures, would you have 
agreed to convey th a t property to th e  defendant, or 
would you have so conveyed it, for the sum m entioned 
in the deed of conveyance therefor given by you to the 
defendant? . 20

Objected to.

A. I would not have conveyed it for any other con-
sideration, than three hundred and fifty dollars per city 
° ’ of twenty-five hundred square feet, as an accurate 
survey of the prem ises m ight be found to contain.

15 Q. If you had known of th a t error would you have 
agreed with the defendant for th is property, as you did
on the basis of the am ount as indicated on th a t map, or 30 
mo er words, for such a sum in gross as would equal the 
¡ ¡T p e  of th® num ber of city lots in th a t property, using 

6 gures on that map, in ascertaning th a t num ber, and 
ree undred and fifty dollars for each of such 1 )ts ?

Objected to.

I  would not have entered into the ao re jin in t which
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I  did enter into, had  I  known of the error in the map. 
16 Q. Question 15 repeated?

Objected to.

* A. I  would not.
17 Q. Exhibit P  No 2. being shown to witness, he is

asked what is th a t paper ? ,
A. This is an agreem ent between Charles M. K. rami-

lo son,’ or purporting to be an agreement, and John H 
Van Iderstine , for the sale of the land already described 
by me, not signed by any of the parties.

18 Q- In  whose handw riting is the written part of that

20

30

paper ?
A. In  the handw riting of Samuel B. Entts.
19 Q. W hen, in reference to the date of that exhibit, 

was the’agreement, stated  by you to have been made with 
the defendant, actually made?

A. I t  was made I  think the same day, March 1,181)9.
20 Q. Why was th a t exhibit not signed and executed

by the parties nam ed in it?
A M r F ritts  the real-estate agent, through whom the 

sale’ was made, acting for both parties, was to receive 
th is  agreem ent and get both parties to sign t em, w 
they were ready for the signatures, I  think there were 
two, one other beside this, which was in my haudwriting, 
and th is the copy in his handw riting, and lie was oge 
the signatures to them , bu t as the time ot' the delivery o 
the  deed was to be within two days thereafter, aud e 
deed being delivered at th a t time, I  presume he ne-
glected to get this agreem ent signed.

21 Q. W7here is the agreem ent that you thinky
wrote ? .

A. I  do not know, bu t think I  must have it
am ong my papers.

22 Q. W hat efforts have you to make to hud 
A. On one or two occasions, or more occasions,!
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a quite diligent search am ong my papers for it, and failed 
to find it.

23 Q. Have you looked and searched in all such places 
as you reasonably supposed it m ight be?

A. I  have.
24 Q. W as th a t agreem ent which you think you wrote, 

executed?
A. I  think it was signed by both parties.
25 Q. S tate w hether exhibit P . 2. was consum ated by

the complainants and the defendant, pursuant to its 10 \ 
terms, you supposing the description set forth  in th a t 
exhibit to be the true description of th a t property  ?

A. I t  was consummated upon the term s expressed in 
this agreement, with the im pression th a t the description 
of the promises was accurately describing the land, ex-
cepting that the deed consum m ating th is agreem ent 
named one hundred dollars more than  the consideration, 
than the consideration nam ed in th is agreem ent. The 
agreement calling for the consideration of ten thousand 
niue hundred dollars, and the  deed sta ting  the consider- 20 
ation of eleven thousand dollars.

Exhibit P . 2, offered in evidence on the p art of com-
plainants.

Objected to.

Exhibit P . 3, being a certified copy of a  deed dated 
March 3, 1869, between Charles M. K . Paulison, and 
Anna Paulison, his wife, to  John  H . Yan Iderstine, the 
original of which is recorded in Passaic County Clerk’s 
office, March 6, 1869, in Book O 3, of deeds, pages 596, 
&c., being shown witness he is asked

25 Q. Is th a t the certified copy of the deed consum-
mating the agreem ent you have spoken of?

A. lh a t  is a copy of the deed, excepting th a t I  think 
at one of the courses described in this copy is not 

escribed according to the deed. This copy describing
6 hundred and eighty feet, six inches, while I  th ink the 

• 4

30



deed described the course as five hundred and eight 
feet six inches.

Adjourned to 2 o’clock, P. M.

2 o’clock, P. M.

C h a r l e s  M . K .  P a u l i s o n , c o n t in u e d  o n  direct-exam ina-

t io n .

26 Q. D uring the intermission have you examined the 
record of this deed in the Clerk’s office, to see whether 
five hundred and eight feet is correct, and if go, how did 
you find the  record ?

A. I  have examined the record in the County Clerk’s 
office and  find th a t the  course described as running 
southeasterly on a line parallel with Paulison avenue, 
read five hundred and eight feet as in my previous testi-
mony I  supposed it  did, and th a t the County Clerk has 
since corrected the certified copy to read five hundred 
and eight instead of five hundred and eighty.

E xhib it P . 3, is offered in  evidence on the part of the
complainants. “ ,

27 Q. E xhibit P. 2, being shown witness, he is asked: 
H ave you refreshed your memory in regard to that paper, 
and in regard  to a sim ilar one which you supposed this 
m orning you had  drawn, if so, what is now your recollec-
tion about th a t m atter?

A. I  have reflected considerably about it, and have 
come to the  conclusion quite clearly th a t I  was mistaken 
as to my supposition th a t there was another paper like 
this, drawn up in my handw riting, to which both parties 
had  signed their names and which I  had searched for 
find heretofore. And now believe th a t there was no 
other paper in the shape of an agreement between »  
excepting th is o n e ; I  think th a t when we came to thever-



bal agreement a memorandum was made of the figures 
which we had ascertained to be necessary, to carry out 
our agreement, and handed the memorandum to Mr. 
Fritts requesting him to draw up an agreem ent in con-
formity with these figures, and our verbal understanding.
It being understood between us, Mr. Van Iderstine and 
myself, that when prepared he should have both parties 
execute the same and hold the same for both of us, and 
that this is the agreem ent which he prepared.

28 Q. You speak in your las t answer of a m emoran- 10 
dum of figures agreed upon a t the time by the defendant 
and yourself, do you rem em ber what those figures, were?

A. I  do notfrem em ber distinctly w hat the figures were 
excepting they were the figures ascertained of the quan-
tities found after an examination of the map, Paulison 
Addition No. 2.

29 Q. S tate in detail how the consideration of ten 
thousand nine hundred dollars, m entioned in E xhib it P.
2. was arrived a t by the defendant and yourself a t th a t 
time? 20

A. We had the m ap before us, and ascertained th a t the 
first course running southwesterly was one hundred and 
twenty-two feet, and the next course running northwes-
terly was sixty feet, and the next course running south-
westerly was sixty feet, the next course running south-
easterly was five hundred and eight feet and five-tenths 
of a foot, and the  next course running northeasterly  
along Erie street, or the E rie Railway, or alongside of 
the Erie Railway had  no figures running on a course to 
Paulison avenue, th a t the next course running northwes- 30 
terly along Paulison avenue three hundred and th irty- 
nine feet and five-tenths to  the  place of beginning. I  
remember distinctly of including the corner lot not con-
veyed in the figures used in the com putation of the area, 
eud after making the best estim ate we could with regard 
to this curve, the unknown quanitity  contained in this 
curve we got a t the to tal area, and then deducted the 
corner lot sixty feet front and rear by one hundred and
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twenty-two feet deep, and thus decided upon the quanti-
ty and consideration. We did not consider accurate to 
a fraction, bu t sufficiently accurate to carry out our agree-
m ent to receive three hundred and fifty dollars per city 
lo t .  .

30 Q. How came the consideration in Inh ib it P. 3, to 
be made eleven thousand dollars ?

A. T hat was my work, and was in conformity with my 
usual custom of pu tting  in the consideration of all my 

10 deeds as near an even sum as possible, being desirous of 
always having the consideration expressed in my deeds 
for the largest sum, to express th a t even amount, not con-
sidering it m aterial, no t considering the amount express-
ed in the  deed m aterial excepting th a t the price of the 
property  should Dot be injuriously affected by an inade-
quate consideration^

31 Q. W hat consideration have you actually received 
from the defendant for th a t conveyance of P . 3?

A. I  received a m ortgage for seven thousand one bun- 
20 dred dollars on th is property, deeded to Mr. Van Ider- 

stine, and the equity in the house deeded by Mr. Van 
Iderstine to my wife on R iver street of thirty-eight hun-
dred dollars, m aking a  to tal of ten  thousand nine hun-
dred  dollars.

32 Q. I s  th a t all th a t the com plainants have ever re-
ceived from him  for th a t conveyance ?

A. I t  is all.
33 Q. W hat was the fair m arket value, per city lot of 

twenty-five hundred4square feet each, of the property yon
30 have described as conveyed by you to  the defendant m 

M arch, 1869?

Objected to.

A. I t  was fully th ree hundred and fifty dollars per city 
lot, and considered cheap and easily to  be sold at tha 
figure for cash.

31 Q. Are you and were you in M arch, 1869, acqnain
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ed with the m arket value of real estate generally in the 
now city of Passaic ?

A. I was, I  believe, better qualified to judge of the 
market value of real estate in the City of Fassaic a t that 
time, and am now, than any other person in the City of 
Passaic.

35 Q. Have you been for years in behalf of your wife, 
as owner, dealing largely in real estate in th a t city ?

A. I  have since 1860.
36 Q. H ad you a uniform practice in selling real estate, i q * 

in regard to the m anner in which you made your sales,
and if so state what th a t practice was ?

Objected to.

A. I  had. The practice was to always sell plots of 
land at so much per city lot, of twenty-five hundred 
square feet. I  never knew of any s ile in thecity  of P as-
saic, for the last sixteen years, for building plots, to be 
sold on any other consideration excepting so much per 2 0 ’ 
city lot.

Objected to, as not responsive to the question.

I will amend my answer by saying, I  never sold any 
building plots in the City of Passaic, except upon th e  
basis of so much per city lot of twenty five hundred 
square feet, excepting sometimes I  would, after ascer- 
taining the area and num ber of city lots,- fix upon a round 
sum as a total consideration for the num ber of plots sold, gg*

38 Q. Did your wife m ake any sales of real esta te  in  
fassaic, except through yourself ?

Objected to.

A. No, she never conveyed any land jin the City of 
Passaic, excepting through me as her husband and agent.

39 Q. W hat became of the m ortgage of seven thou-
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sand on© hundred dollars, which th© defendant gave to 
your wife as p art of the consideration money of this 
conveyance spoken of ?

A. I  assigned i t  to  Benjam in W. Merriam, of New 
York.

E xhibit P . 4, being shown to witness he is asked
40 Q. I s  th a t a certified copy of the assignment you 

have ju st alluded to ?
A. I t  is.

10 Said certified copy exhibit P . 4. is offered in evidence 
on the p art of the com plainant.

41 Q. W hen, in reference to the date of P. 4, did you 
actually m ake th a t assignm ent ?

A. I  don’t rem em ber the exact day th a t thejassignment 
was made, bu t i t  was about the date expressed in ibis 
exhibit.

42 Q. W hen, in reference to the time of making the 
assignm ent of th a t m ortgage of seventy-one hundred 
dollars, did you first learn th a t there was an error in the

20 survey and figures on Paulison Addition No 2. already 
referred to ?

A. I  do ndt rem em ber the exact time when I  obtained 
information of an error in the map, but know that it was 
many m onths afterw ards.

43 Q. After the  error was learned by you, what if any 
m eans were employed to get the defendant to pay fur the 
difference between the actual contents of that tract, and 
th e  quantity  you supposed it contained a t the time of the 
agreem ent and conveyance spoken of by you ?

30 A. The only m eans which I  relied on to recover pay 
for the  quantity  overrun by the true measurements, 
was through other parties; Mr. S trange was one of those 
parties. H e first inform ed me of the error, and had 
frequent conversations with me, subsequent to that tinie, 
inform ing me of conversations between himself and a® 
Iderstine about the  subject, and from the nature of 
revelations as to  the  condition of M r Van Iderstine8 
m ind upon th a t subject, and  o ther revelations ma 0
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me by many other friends, m ost of them  m utual friends,
1 had reason to believe th a t M r. Van Iderstine would 
pay me for the lots which were found to exceed the lot 
for which he had received a conveyance. I  therefore 
thought that the delay which ensued would resu lt in his 
offering to pay me for the lots; I  requested Mr. S trange 
during the interval to make me an accurate survey, and 
give me a certificate of his surveys, so th a t I  m ight be 
prepared when the time arrived, in my judgm ent it 
would l>e best to  commence m easures on my p art for the 10 
recovery of the sum due me for the lots overrun by the 
corrected survey.

Exhibit P. 5. being shown witness he is asked.
44 Q. W hat is th a t exhibit ?
A. This is the survey m ade by Mr. S trange, a t my 

request, alluded to in my previous answer.
Exhibit P. 5. is offered in evidence on the part of the 

complainants.
45 Q. How long have you known the defendant ?
A. About ten years, as near as I  can remem ber. 20
46 Q. W hat have been your relations during those 

ten years, friendly or otherw ise ?
A. I  have always considered them  friendly, excepting 

this little unpleasantness, I  should say very amicable.
47 Q. What, if any, influence had these relations, and 

the information you had, as to the endeavors of your 
friends to get the defendant to an amicable settlem ent 
for this difference, in regard  to the quantity  of land in 
this tract, in deferring the commencement of this su it?

Objected to. •  ̂ ^

A. As I  said before, the intervention of m utual friends 
and the revelations made to me by them  of the condition ¡of

r. Van Iderstine s m ind on the subject, gave me reasons 
to believe that delay in the m atter of bringing su it would 
result in an amicable settlem ent of m y ju st claim for

0 lot which he had obtained, and for winch he had 
Mt paid me.
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48 Q. Did you yourself, previous to the commencement 
of this suit, request the defendant to adjust this matter 
and pay you for the difference spoken of, if so, what 
passed between you at the time of making such request?

A. I  did call upon Mr. V m Iderstiue, at his residence 
with my attorney Mr. J . (J. Paulison, a short time pre-
vious to the commencement o f this suit; I  had this map 
E xhib it P . 5, with me and informed him that I  had fre-
quently heard from h m through other parties with refer-

10 ence to this m atter, and th a t f  had hoped that he would 
have been willing to pay me for the lots overrun by the 
correct measurement, but th a t I  now called upon him to 
imf'orm him th a t I  should commence a suit to recover 
paym ent therefor unless he should make a satisfactory 
settlem ent of my claim. I  told him th a t 1 had been ex-
tremely desirous of avoiding litigation, and that I was 
willing now to settle it on reasonable terms if he was pre-
pared to settle. I  fully explained to him the difference 
between the erroneous map aud the survey of Mr.

20 S trange. .H e declined then to do anything in the matter 
butforom ised to think over the m atter and let me know 
within a day or two what con'dnsion he might be willing 
to come to. H e  adm itted the error and acknowledged 
th a t I  was not aware of the erro r a t the time of the 
agreem ent for conveyance. H e claimed however that he 
had got a deed for the property aud thought that had 
ought to be an end to the m atter. I  am giving you now 
the substance of his language.

30 Exam ination adjourned to Thursday, November 18, 
1875, 10 o’clock, A. M., a t sam e place.

J ohn  F . K i l g o u r , witness produced on the part of com 
plaiuants, being duly sworn according to law on bis ^, 
deposetb and s a i th :

I  reside a t Passaic, New Jersey, and have resided there
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since July, 1870. I  am acquainted with the defendant 
Mr. Van Iderstine. I  have been acquainted with him 
since the fall of 1809. I  have al*o been acquainted with 
the complainant since about the same time. I  am ac-
quainted with him.

A deed dated 16 December, 1869, between John  H .
Van Iderstine, and E lizabeth, his wife, to John  F . K il- 
gour. I  then lived a t Kingston, New York. Consideration 
$7,700. T hat is the true consideration for the property 
conveyed to me by th a t deed. 10

Answer objected to, as immaterial.

Exhibit P . 3, being shown witness.
The deed from John  H . Van Iderstine, and wife to 

John F. Kilgour, just nam ed is offered in evidence on the 
part of complainants and is marked Exhibit P. G.

Objected to, as im material.
20

49 Q. Is  the property  conveyed to you, described in 
Exhibit P. 6, dated  Decem ber 16, 1869, a p a r t of the 
property described in E xhibit P. 3, from? the com plainants 
to the defendant in th is case ?

A. Yes.
.o0 Q. W hat was the agreem ent made between the de-

fendant and yourself in reference to the am ount or con-
sideration that you were to pay him for the property  de-
scribed in E xhibit P. 6, as to the mode of getting  a t the 
consideration j'ou were to pay ? 30

Objected to, as im material, also im proper in form and 
leading.

A. Well my agreem ent with him was about $375 a lot;
think this property figures a little more, I think it figures 

s little more than $375 a lot.
think I  had no agreem ent in writing for the purchase 

0 ^ is  property from the defendant.
o
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51 Q. Please give us tlie’conversation, if any, that Mr. 
Van Iderstine and yourself had  in reference to this sale 
and purchase before the conveyance was actually made?

Objected to, as im material.

A. H e offered me the whole of the property, or wanted 
me to take whole of the property ra ther in the plot de-
scribed in E xhibit P. 3, a t $350 a lot, which was the 

jn  same as he paid, stating  th a t in his trade he put a house 
in a t a fair price or som ething like that. That was all 
the conversation; th a t was what he offered, I  only took 
the twenty lo ts ; he offered them  to me at $400 a lot, and 
I  afterwards brought ten lots and a fraction of him, 
This was in the spring of 1870, a t $375 a lot.

52 Q. You speak of so much a lot $350, and $400, what 
sized lot do you mean ?

Objected to, as im proper.

20
A. I  mean 25 by 100 feet.
53 Q. You stated in your answer to the question next 

before the last; th a t the defendant wanted you to take 
the whole of the property, described in P. 3, at $350 per 
lot, which was the same as he p a id ; who informed you 
th a t he paid th a t price for th a t property ?

Objected to, as immaterial, im proper and leading. The 
witness having stated  th a t in above answer he had given 

2Q the whole of the conversation.

A. Mr. Yan Iderstine, the defendant.
54 Q. W hen did he so inform you ?
A. The first time th a t I  ever met him, when I bought 

the first twenty lots.
55 Q. Now state  all th a t he said to you at that time 

about the price he paid for th a t property described in 
E xhibit P . 3., a t $350 per lot ?
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Objected to, as immaterial, im proper in form and as 
leading the witness or attem pting to lead him. The de-
fendant’s counsel objecting to the question in any form 
indicating in question a reference to the supposed con-
versation.

That part of the question after P . 3, withdrawn by 
plaintiffs’ counsel.

Objection still insisted on the question having been 
asked in the hearing of the witness. 10

A. When 1 offered $350 for the twenty lots, th a t is $350 
per lot for the twenty lots, described in P . 6, he stated  
that he would take $350 per lot for the whole plot, and 
that it had cost him $350 per lot, but th a t he had pu t in 
a house on P iver stree t a t a fair price for it. I  conclu-
ded to take the twenty lots only.

56 Q. Did the defendant at any subsequent time say 
anything to you in reference to the price he paid for th is 
property, described in Exhibit P. 3, if so, when was it, 20 
and what did he say ?

A. I  don’t recollect of his saying any thing. H e has • 
repeated that he did not make any thing much out of the 
transaction. Since I  have said th a t I  wish to say th a t he 
has since told me th a t he had more land than he thought 
there was.

o7 Q. Please give us the time or times as nearly as 
you remember, when the defendant repeated that con-
versation as you have ju st testified, and what he said, 
giving his language as nearly as you can ? 30

Objected to, as im material.

A. The time was in the fall or winter, after I  bought 
I usSd to see him, he was doing the mason work on 

my house, th a t is where I  met him. I  can’t state  th a t 
the conversation was any different from what I  have nar-
rated.
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10

20

30

This house was on the property I  purchased,described
in E xhibit P . 6.

68 Q. S ta te  how th is subsequent conversation came 
about and w hat was said by Mr. V an Iderstine ?

A. I  can’t state  any specific conversation further than 
I  was trying to negotiate through th a t winter at differ-
ent times when we met, and in the spring, in fact in the 
w inter and spring. I t  was about summer when I
bought these lots. He wanted $100 a lot fo i them. I 
mean for o ther lots th an  those bought by P  6. When 
he said he would have been willing to have taken $360 
per lot for the whole. He mentioned this different 
times. I  can’t say how many. He said he wanted to 
clean them all out, and he was willing to take that for 
them . The subsequent conversation was what he said 
about the $350. H e repeated it.

69 Q. How what do you mean us to understand he
said about $350?

A. I  don’t know what ycu have reference to. He said 
he wanted $350 per lot for the whole property. What I 
said about the o ther conversations about the $350, I 
said th a t he had repeated it, that he had paid $350 per 
lot for the property.

A certified copy of a deed from John H . Van Ider- 
stiDe, to John  F . Kilgour, dated, M arch, 28, 1871, con-
veys a p art of the property  described in exhibit P 3. I 
think there are 10 lots or a little over of 25 feet by 100 
feet described in th is deed. H e made a computation of 
the num ber of lots described in this deed, and also of 
the property  described in exhibit P  6, taking the dis-
tances and m easurem ents described in said deed.

Said deed from John  H . Van Iderstine, to John F.
Kilgour, dated, M arch, 2 8 ,1 8 7 1 , is offered in evidence on 
the p art of the complainant, and is marked exhibit P 7.

I  never had  any memorandum or agreement in writing 
with regard  to either of these purchases with the defen - 
ant. Any formal agreem ent in writing or memorandum-
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60 Q. How was the consideration $3,933-75, in exhibit 
P 7, arrived a t?

A, At $375 a lot, I  th ink  was the exact am ount I  
paid him. 25 feet by 100 feet, was the  size of each lot.

61 Q. Did Mr. Van Iderstine say any th ing  to you a t 
the time you took the second deed as ta  what he paid for 
the lots, if so, s tate  what he said ?

A. I  can’t recollect any conversation a t th a t time.
62 Q. While you were dickering about these lo ts?  *
A. When I  tried  to buy the property  a t $350, first 10

twenty lots, and then afterwards the ten lots and  a frac-
tion, our conversations were about the same with one 
transaction as with the other.

When I  would want to buy the property for $350 a 
lot, he said it cost him that.

63 Q. W hat did he]ask for the last ten lots ?

Objected to as immaterial.

A. $400 a lot. 20
64 Q. How did he come to take $375 per lot. W hat 

did he say as to taking less than $400 per lot ?

Objected to as immaterial.

A. I don t remem ber what he said. I  guess I  had m ost 
to say.

65 Q. Did you pay him the consideration mentioned 
in P 6, and P  7, respectively ?

A. Yes. q q
66 Q. How ?
A. Cash. (Ho mortgage.)
67 Q. A map being shown to witness, entitled P auli- 

son Addition No. 2, he is asked, which was the more val-
uable part of the property  described in P  3, in the years
869,1870, and 1871, th a t described in P  6, or th a t lying 

north of it, south of H igh  stree t ?

Objected to as immaterial.
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A. W ell they asked the m ost for this lying next to 
H igh street. Mr. Van Iderstine did not own the part on 
the corner of H igh  and Paulison streets, containing 
about four city lots. They asked a considerable more 
for those lots than  Mr. Van Iderstine asked for the other 
lots.

68 Q. As to their real value a t th a t time?
A. I  picked out the lower part, Mr. Van Iderstine, 

when I  offered him $375 a lot which I  think the first con- 
10 sideration was. There was a point bounded on Erie 

street and Paulison avenue, he said th a t he would take 
$375 a lot if I  took th a t end of the property. He did 
not offer the upper end a t th a t price if I  recollect.

69 Q. Are you acquainted with w hat was in 1869, and 
has been ever since, and still is the custom, if there be 
one, in Passaic among dealers in real estate, as to the 
m anner of selling property, as to the method of getting 
a t the consideration ?

20 Objected to as immaterial, and also not a question for 
this witness.

A. Simply by multiplying the num ber of lots by the 
price of one lot. L ots of 25 feet by one hundred feet 
each. T hat is by city lots.

Cross-examination.

70 Q. Your proposal to purchase from Mr. Van Her-
on stine in the first negotiations was to purchase the

am ount of twenty lots, was it not, and not to purchase 
of any particular twenty lots marked out before the pr0' 
posal ?

A. I t  was for twenty lots m arked out, twenty particu-
lar lots marked out.

71 Q. H ad a survey been made a t the time of the first 
negotiation ?

A. Nothing further than pacing it off; we went on
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the property and looked it over, and I  agreed to take 
twenty lots off th a t lower end. This deed P  6, was a 
consummation of my first arrangem ent with defendant, I  
paid him the consideration mentioned in th a t deed, 
and the final agreem ent between us, was th a t I  was 
to pay him the consideration mentioned in th a t deed.

72 Q. Was not a sum added for the grading or im-
provement of the street, to make up the consideration in 
the first deed ?

A. Yes, there was som ething added. j q

73 Q. Then the whole of the final agreem ent for pur-
chase and paym ent of consideration, was not confined 
to the $375 per lot for the lands. D id you not pay more 
than this, and did not he receive more than this, and did 
you not both intend th a t more than $375 per lot should 
be received ? •

A. There was a little m isunderstanding about th a t I  
recollect. T hat I  gave Mr. Van Iderstine some money 
on account -of the purchase when I  bought it. This 
matter in regard to grading afterwards eame up and I  20 
assumed and paid a portion of it.

That was included in the consideration of the deed. I  
did not take the deed until some time after I  bargained 
for it. This m atter after I  bargained for the property, 
came up and I  agreed to pay a part of the grading.’ 
c. There was a m isunderstanding on my part when I  

made the bargain.
I never offered to buy the whole tract of Mr. Van 
erstme mentioned in P. 3 ; my first offer was $350 per 

Jot for what I  w an ted ; and in reply to that, he said I  30- 
could have the whole trac t for $350 per lot, th a t was 
what he had paid for it, and th a t he had  p u t the house 
JQ at a fair price. I  understood th a t I  could have the 
J  e property from Mr. Van Iderstine, for what he paid 
or it and the only profit lie would make, would be what 
be made-on the house.
ii your lecollection distinct as to the words of

® conversation between you and Mr. Van Iderstine,
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in reference to the property after the first purchase, after 
th is lapse of time ?

A. I t  is as to  every thing I  have stated.
The next conversation after the first purchase, was 

about every time we met, we talked about the proposed 
second dicker.

I  had  Mr. Van Iderstine’s refusal at the time of the 
first purchase, th a t I  could have ten lots more up to 
about the first of Ju ly  a t  the same price. The consid- 

10 eration as to the street assessm ent was left out of this 
arrangem ent.

I  tried to trade him seme lots on Aycrigg avenue in 
Passaic, for the balance of his lots. This was about two 
years after th e  second purchase by me. That was the 
only offer I  afterwards made for the balance of the prop-
erty. I  understood from Mr. Van Iderstine, at the time 
I  made the first purchase, th a t there was a mortgage on 
the property, and he was to convey clear of that mort-
gage. H e did convey by warrantee clear of the mortgage. 

20 I  have not had to pay off any former incumberance on 
the property. I t  is possible I  may have written to Hr. 
Van Iderstine respecting these purchases. I  have not 
got copies of them if I  did write any letters to him.

Re-Direct Examination.

75 Q. W hen did Mr. Van Iderstine tell you that he 
had more lots on th is trac t than he thought he had

A. In  connection with my second purchase.
30 76 Q. Hid you ever have a conversation with Mr. an

Iderstine, as ' to his duty towards the complainants, in 
view of th a t fact, if so, when did you have such conversa 
tion and what was i t?

Objected to, as im material. *

A. I don’t  know th a t I  ever had a conversation wi 
him with regard to his duty in the matter.
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77 Q. Have you had any conversation with Mr. Van 
Iderstine, in reference to the fact of there being more 
property in this trac t than he said he thought there was, 
if so, when, and what was i t?

A. Well, I  don’t know as I  can recollect what th a t 
conversation was. W hen we were talking about the 
matter, he said he bought the whole lot by boundaries, 
or something like that. T hat was the m eaning of his 
conversation with me. This was since my last purchase.
I think it was about 1871. I t  was about the time the 10 
last deed was given.

78 Q. W hat did you say to Mr. Van Iderstine about 
this matter, and what did he say to you?

Objected to as im material.

A. I  told him I  could not tell him anything about the 
matter, as I  was not a com petent judge. H e said that 
lie calculated th a t his deed covered the whole of if.
That was about all th a t was said then. T hat was the q q  
substance of our conversation.

J . F. KILGOUR.
Swum to and subscribed b e - )

fore me, M arch 10, 1876. )
I sa a c  Van  W ag oner ,

Master in Chancery o f Neiv Jersey.

Examination of witnesses adjourned to Friday, M arch 
17,1876, at 10 o’clock A. M., a t same place.

Fr ida y , Ma rc h  17, 1876. Exam ination of witnesses ^  
by consent, adjourned to W ednesday, M arch 22, 1876,
10 o’clock A. M., a t same place.

6
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W e d n e s d a y , M arch 22d.

Ch a r l e s  M. K. P a u li so n , on behalf of complainants.

On cross-examination.

79 Q. Showing paper. Mrs. Paulison was the owner 
of all the trac t laid out in lots on this paper, was she not? 
Said paper m arked exhibit P. 1, Paulison Addition No.2.

10 A. She was.
80 Q. A t what time was that tract purchased, and from 

whom ?
A. Purchased from the heirs of John A. Post, about 

I860 or 1867.
81 Q. Showing paper, marked exhibit No. 1, on part of 

defendant he is asked, is the deed as marked from ex-
ecutors of John  A. P ost to Anna Paulison, dated July 
18,1865, the deed you refer to ?

A. I t  is.
20 82 Q. T hat deed conveyed the whole of the tract map-

ped out in Paulison Addition No. 2, did it convey any 
more?

A ..It conveyed Paulison Addition, Nos. 2, 4, and 5.

Counsel for com plainants objects to this evidence 
relating to the deed spoken of as irrelevant and immaterial.

83 Q. Between 1865, and M arch 1, 1869, had you not 
conveyed all of Paulison Addition No. 2, with the excep-

30 tion of the part conveyed to Mr. Yan Iderstine; if not, 
sta te  what parts of Paulison Addition No. 2, had not been 
conveyed?

Same objection.

A. There was quite a large portion of the property 
described on this map, excepting the property conveyed 
to Mr. Yan Iderstine, which had not been conveyed at
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that time. I  think about one-third of the property, or 
one-quarter to One-third, had not been conveyed by 
Anna Paulison, or agreed to be conveyed.

84 Q. Which portion had  not then been conveyed, 
specify by reference to the m ap ?

A. Lots 133 to 157, inclusive, excepting 155, 156, 157,
154, 152 and 150, and p art of 148. I  think; a part of 148, 
also lots 57, 58, 59, 61, 63, 65, and I  think 67, 68, 69, 
and 70.

I think also some lots on the N ortheast side of Lafay- 10 
ette Avenue, between H igh street and Pennington Avenue,
I am not certain w hether I  had or no t conveyed about 
one half of the block between L afayette, Paulison, Pen- 
ington and Passaic Avenues, conveyed to Robert Foulds.
It was conveyed about th a t time; I  cannot say whether 
before or after, I  made two conveyances to Mr. Foulds, 
of about one-half of th a t block, one I  think was before, 
and the ot her I  th ink shortly afterwards, but I  am not 
certain, not having any data  with me to refresh my - 
memory. 20

86 Q. This conveyance to the defendant, closed out all 
that you owned on the southwest side of Paulison avenue 
from Pennington avenue, did it or not, or from the mid-
dle of the block, th a t you have just spoken of did it not?

A. I do not remem ber as to the time of some of the 
conveyances between Pennington avenue and H igh street;
I made some conveyances on th a t block, about th a t time, 
whether it was before or after I  could not positively say, 
and also as to the quantity  of land in disqute in this
case- _ 3 0 .

87 Q. Who had this map made ; I  mean the map
Paulison addition No. 2, filed in. the Clerk’s office of P as-
saic County?

A. I had the map made as the agent of Anna Pauli-
SOD.

88 Q. Did you also have the map filed in the office of 
said Clerk, as the agent of Anna Paulison and also for

e Purpose of a record for reference ?



4 4

A. I  did for th a t and other purposes.
89 Q. At the time of this conveyance to the defendant 

how far had Paulison avenue been graded in the direc-
tion of the E rie Railway?

A. I  could not say now how far, but there had been 
considerable grading done in th a t direction I  think.

90 Q. D id this grading extend as far as High street?
A. Yes, some slight grading.
91 Q. W as it grading in front of the property convey-

10 ed to defendant ?
A. I  think there was some little grading done there 

bu t not of much account.
92 Q. W as there not an old stone fence on the centre 

line of Paulison avenue in front of the property convey-
ed to defendant, a t the time the property was conveyed 
to defendant ?

A. I  think there was.
93 Q. How far, in the direction to Pennington avenue, 

did th a t stone fence extend a t th a t time ?
20 A. I  could not remem ber now, 1 could not tell as to 

th a t time.
94 Q. As near as you can recollect, did it not extend 

half way or about th a t to Pennington avenue ?
A. I  really could not say as to the time when that stone 

fence was removed from th a t point.
I t  was the line fence between two former properties 

which Mrs. Paulison purchased.
95 Q. A t th a t time had the Paulison avenue been ac-

cepted by the public authorities as a public street np to
30 this point?

Objected to.

A. I  do not know.
96 Q. W hen did you pu t the property conveyed to de-

fendant in hands of F ritts  for sale, and was it put into
his hands specially or along with other property?

A. I  did not put the property in question specially
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into the hands of Mr. F ritts  to sell at any time ; but he 
had a general understanding with me th a t I  would pay 
him commissions for any sales th a t he effected ; I  consid-
er that he had authority  to negotiate for the sale of the 
property in question when he came to me and informed 
me that Mr. Yan Iderstine, the defendant, was anxious to 
exchange his house on River street for lots on Paulison 
avenue between H igh street and the E rie  Railway, I  then 
authorized him to negotiate for the exchange.

97 Q. Did not Mr. F ritts  inform you th a t the defen- 10 
dant wanted to get a p art of the property afterw ards 
conveyed to him, and not the whole ?

A. He did.
98 Q. Did not you tell Mr. F ritts  that you wanted to 

sell it altogether ?
A. I  did.
99 Q. Did you not tell Mr. F ritts  th a t you wanted a 

single mortgage on the whole of the property  for the un-
paid purchase money, or anything to th a t effect ?

A. I  don’t remem ber of any conversation upon th a t 20 
particular point.

100 Q. Didn’t you tell Mr, F ritts  th a t you would not 
sell that property to Mr. Yan Iderstine unless he took 
the whole of it, or words to th a t effect ?

A. 1 remember telling him words to this effect, th a t he 
must take all the lots, all the city lots, rem aining unsold 
on the southwest side of Paulison avenue between H igh 
street and the E rie Railway.

101 Q. And th a t you wouldn’t dispose of a half or a 
portion of them, without disposing of the w hole; was 30 
not that your intention ?

A. Yes.
102 Q. W as it not your object a t the time of this sale 

to secure a single m ortgage for the balance of the unpaid 
purchase money of this property, for the purpose of dis-
posing of the m ortgage conveniently ?

Objected to, as irrelevant and im material.
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A. I  do not remem ber of having any other object in 
view than to obtain one mortgage to secure the amount 
which m ight be found to be due after ascertaining the 
num ber of lots contained in the property.

103 Q. Question 102, repeated and answer insisted on.

Objected to.

A. I  do not remem ber any other than the object I have
10 already told you.

104 Q. Exhibit P . 2, being shown to witness, he is 
asked—

In  whose handw riting is the written part of that paper?
A. Samuel B. E ritts.
105 Q. D id you see him write it ?
A. I  do not remember, bu t I  think not.
106 Q. How came he to write it?
A. I  think a t the request of both the defendant and

myself.
20 107 Q. Is  not this a copy in  Mr, F ritts ’ handwriting of

an agreem ent which you drew ?
A. I  do not remem ber whether I  drafted a paper or 

agreem ent of which this is a copy, but am quite sure 
th a t I  furnshed, together with the defendant, the data 
which this agreem ent was intended to carry into effect.

108 Q. Will you swear th a t you did not draw the 
agreem ent yourself, and hand to Mr. F ritts  to make a 
copy of?

A. I  will not so swear as I  do not remember.
30 109 Q. W here did you get this paper, I  mean when

and where did it first come into your possession ?
A. I  th ink Mr. F ritts  brought it to me after the com-

mencement of th is suit, or about the time of the com-
mencement of th is su it.

110 Q. W hen did you give Mr. F ritts  data to draw
the agreem ent, if he did draw i t?

A. I  think I  did not give the data  to him alone, but 
th a t within two or three days before the deed was given,
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I, in connection with Mr. V anlderstine, requested him to 
keep the agreement which we should execute for the ben-
efit of both parties.

111 Q. W here was th is ?
A. I  do not remem ber now as it is long ago, and I  

have not charged m j mind with the exact locality of the 
final agreement.

112 Q. Do you mean to say you don’t know where 
the final agreem ent took place ?

A. I  mean to say th a t I  do not remem ber the exact 10 
locality where we stood when the final agreem ent had 
been come to., but do remem ber the locality where it was 
substantially agreed upon, and th a t was a t the offico of
S. B. Fritts.

113 Q. Who was there?
A. I  think there were quite a num ber of persons in the 

back part of the office.
114 Q. W as there more than one room there?
A. I  do not rem em ber now w hether there was any 

partition dividing his office. 20
115 Q. Were there not two rooms, and were not you, 

the defendant, and Mr. F ritts , in one of the rooms, and 
in which no other persons w'ere present, a t the time of 
making the final agreem ent substantially ?

A. I  have already stated  that I  do not rem em ber as to 
the two rooms, but think I  do remem ber th a t there was 
no other person near enough to us, to hear what passed 
between us.

116 Q. Do you rem em ber any other persons who
were there ? 30

A-» 1 cannot recollect the nam es of any other persons 
who were there at th a t time.

117 Q. Exhibit No. 1, on part of defendant shown to 
witness, he is asked,

Bid you have th a t paper there a t that time?
A. On a minute examination of this paper, I  can find 

n° ing which induces me to believe th a t this paper w’as 
used, or whether it was there.
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118 Q. D idn’t  you get from Mr. Yan Iderstine three 
dollars for th a t paper on the delivery of the deed, and 
didn’t you hand it  to him as one of the papers to which 
he was entitled, on the settlem ent of the transaction?

A. I  do not rem em ber as to whether I  gave him that 
paper on the delivery of the deed, or whether I  got three 
dollars from him for it, bu t th ink it altogether likely I 
did. I  did not hand it to him as one of the papers to 
which he was entitled a t the time of the transaction.

10 119 Q. D id you have a map of Paulison Addition No.
2, a t the time of the final agreem ent at Mr. Fritts’ office?

A. I  did not say th a t the final transaction took place 
a t Mr. Fritts* office, but distinctly remember when the 
final transaction took place and that agreement was come 
to, th a t we referred to the map, Paulison Addition No. 2, 
to find out the consideration, which it would be neces-
sary for him to pay, after ascertaining from said map the 
num ber of city lots found to  be contained in the area 
described by the map.

20 120 Q. D id you have a map a t Mr. F ritts’ office at the
meeting you have spoken of above ?

A. I  do not remember, bu t I  th ink there was a map, 
but, I  am not certain at th a t particular interview at Mr. 
F r itts ’ office.

121 Q. A t th a t interview, a t Mr. F ritts’ office which 
you have spoken of, were not the data given for drawing 
the agreem ent between the parties ?

A. I  do not think th a t a t th a t interview at Mr. Fritts’ 
office, all the data  was furnished for Mr. Fritts to make

30 up the agreem ent between us.
122 Q. D id you afterwards have any meeting or inter-

view with the defendant before the deed was delivered?
A. I  th ink we did.
123 Q. W here was i t , when was it, and who were pre-

sent ?
A. I  do not remember, as I  said before the exac 

locality, where the final agreem ent was effected, but 10 
member having a verbal understanding with Mr. afl
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Iderstine, th a t he was willing to accept my proposition.
Ifc was immediately after leaving the office of M r. .F ritts , 
or possibly the same evening a t my house, bu t I  do not 
remember now exactly where. My memory is ra ther in -
distinct upon the whole subject. I  have an indistinct re -
collection, but I  am not certain that we had a meeting at 
my house on the evening of the same day, a t which M r. 
Fritts was present, and Mr. Yan Iderstine and myself, 
and no body else.

124 Q. Was this last meeting you speak of, the meet- 19 
ing at which the final agreem ent was made ?

A. To the best of my recollection, it was.
125 Q. W hat then was the agreem ent made in F ritts ’ 

office and in what respect did the agreem ent you then 
made differ from the agreem ent you made at your house 
which you call the final agreem ent ?

A. The agreem ent made in F ritts ’ office was an accep-
tance by Mr. Yan Iderstine of my offer to exchange my 
lots on Paulison avenue, the property in question, for the 
sum of $350 per city lot, and I  to receive paym ent for 29 
the number of lots as m ight be found to be contained in 
that tract by taking his house on River street for $6,500, 
subject to a mortgage of $2,700 which then existed on 
the property. I  think we left upon th a t state of the un-
derstanding, we left Mr. F r itts ’ office with the intention 
of completing of the agreement, and the best of my re -
collection is th a t we had a m eeting the same night to 
consummate that understanding, I  think th a t is all.

126 Q. W liat was to be consummated, an agreem ent to
be signed ? ^9

A. The final details of th a t agreement, I  think that is 
all I  have to say upon th a t point.

127 Q. W hen did you and Mr. Yan Iderstine give the 
data to Mr. F ritts  to draw th a t agreem ent ?

A. The more I  reflect upon the subject, the more I  am 
of the opinion th a t it was at my house on the evening of 
the same day.

7
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128 Q. Deed m arked E xhibit No. 2, on the part of the 
defendant shown to witness her is asked—

Is  the written p art of th a t deed in your handwriting?
A. I t  is.
129 Q. D id you not tako the description in that deed 

from an agreem ent you had drawn ?
A. I  do not remember, but think not.
130 Q. You are a lawyer are you not ?
A. I  am not, bu t about twenty-five years ago I was 

10 practicing law for a short time in the City of New York» 
I  have not practiced law since.

131 Q. From  whom did you first ascertain that there 
was a m istake in the survey of the map, Paulison Addi-
tion No. 2, filed in the Clerk’s office ?

A. John  S. Strange.
132 Q. Who was he ?
A. Surveyor.
133 Q. W as he then City or Town Surveyor?
A. I  think he was Village Surveyor. Passaic became 

20 incorporated as a city about five years ago.
134 Q. Do you know liovv Mr. S trange ascertained the 

mistake, how he came to discover it ?
A. Only by what he told me.
135 Q. W hat did he tell you how he came to ascer-

tain  the m istake ?
A. H e told me ; are you aware he said to me that there 

is a m istake in the map of Paulison Addition No. 2, of 
th a t p art you conveyed to Mr. Van Iderstine ; I  told him 
no, I  was not aware of it; he said there is very important 

30 error in the map. H e ascertained it by measurement by 
a survey himself.

13G Q. How did he come to survey it ?
A. I  do not know.
137 Q. Did not he tell you th a t he was making a sur-

vey for the purpose of grading the street, making a sur-
vey of Paulison avenue for the purpose of grading the 
street ?

A. I  do not remem ber now whether he did or not.
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138 Q. W hen was this conversation ?
A. I t  was a long time after the deed had been given to 

Yan Iderstine.
139 Q. F ix  the time and place as near as you can ?
A. I  should think as near as I  can rem em ber about 

the spring of 1870. I  think it was in the stree t but do 
not remember the place.

140 Q. Is  there any th ing by which you can fix the 
time ?

A. Yes the survey made by John S. S trange, January  10 
17,1870, and m arked exhibit P. 5, this survey was made 
at my request.

141 Q. M r S trange must have informed you before 
you ordered this map, exhibit P. 5, did he not ?

A. Yes, I  am m istaken as to the date of the interview.
142 Q. You knew of the m istake sometime before you 

ordered th is map, did you not ?
A. I  did, a short time before, I  should think one or two 

months before.
143 Q. M ight it not have been three or four m on ths,. 20 

is your recollection clear as to th a t ?
A. I t  m ight have been, but my recollection is not 

clear as to that.

Adjourned to 2 o’clock P . M.

2 o’clock P. M.
30

144. Q. You drew the bond and m ortgage also for 
Mr. Van Iderstine, did you not?

A. Yes.
145 Q. W here were the papers exchanged, the deed, 

bond and m ortgage ?
A. I  do not remember.
146, Q . j  W here were you to meet to sign the  agree-

ment Mr. F ritts  was to draw ?
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Mr. F ritts  was to get our signatures as soon as he had 
the paper ready. I  think there was no time or place 
designated,

147 Q. Are you certain about th a t ?
A. I  am not certain , bu t think th a t was the under-

standing.
148 Q. Are you certain th a t the sum of $10,900, as 

the consideration, was not stated  as the sum at Mr.
10 F ritts  office ?

A. I  am not certain.
149 Q. W as it not understood a t the meeting at Mr. 

F r it ts ’ office th a t you. should have the privilege of re-
moving certain buildings from the property, within four 
m onths ?

A. I  th ink th a t subject was not discussed at Mr.
F ritts ’ office, or talked over.

150 Q. At the m eeting at Mr. F ritts ’ office, was it not 
understood th a t the defendant was to give a mortgage

20 for $7,100.? a. M
A. I  think it was not understood at the meeting at Mr. 

F r it ts ’ office, what the am ount of the mortgage should

30

151 Q. Do you swear th a t it was not ?
A. I  feel quite positive, and prepared to the best o 

rnv recollection and belief, th a t the amount of the mort
gage had not been agreed upon.

152 Q. W hen was the amount th a t should be paid or
his equity, agreed upon ?

A. At the meeting of Mr. F ritts  it was agree , 
office of Mr. F r itts ’, and subsequently at the final agree-
m ent as I  lntve stated  at my house.

153 Q. Do you now own the property conveye 0
you by the defendant ? ,

A. Well, the title. I  do by virtue of an agreemen • 
The title now, I  think is vested in John A. Winters, 
having purchased the same at a mortgage forecosu 
pursuance of an agreem ent with myself, by which he
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to purchase it for me and to hold it for six m onths in 
which to redeem it. This is a m atter of agreement.

The latter part of the answer objected to, as not re -
sponsive to the question by defendant’s counsel.

154 Q. After the discovery of th is m istake, when was 
the first time th a t you, yourself, held any conversation 
in regard to it with the d efen d an t; when did you 
make any application to the defendant about it. I  mean i q  
you personally ?

A. Personally I  do not remem ber to Have made any 
demand upon him in this m atter, until just before the 
commencement of this action, in company with my atto r-
ney, John C. Paulison.

155 Q. A week or two before ?
A. I  think a week or two before. I t  m ight have been 

a month or two before, but no longer.
156 Q. This deed from the executors of Post, for how

much property was it?  20
A. About 70 acres.

Re-Direct Examination.

157 Q. You may state here why you did not personally 
see the defendant, with reference to this mistake before' 
you say you did ?

Answer objected to.

A. Because I  was frequently informed by my friends 30 
and his friends, what his views were upon the subject, 
and knowing the condition of his mind, did not think 
that a personal interview with him would tend to a set-
tlement of my claim, and thought th a t the intervention of 
mutual friends, would more likely result to this on acced-
ing to my dem ands upon, or claims upon him.

So much of answer as to conversations between com-
plainant and third parties objected to.
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And, because, th a t the delay would not work to my 
prejudice, and would the more likely result in an ami-
cable settlem ent. And, because, I  was excessively ab-
sorbed in pressing business engagements, making it 
more convenient for me to wait a little time before com-
mencing suit. T hat is the whole reason X believe.

W hole answer objected to by defendant’s counsel.

-i a  15S Q W hat did his and your friends inform you as to 
the condition of his mind in reference to this matter?

Objected to as hearsay and indefinite.

A. They informed me th a t Mr. Yan Iderstine claimed 
th a t he had a deed of the whole property, and that he 
was unwilling to rectify the e r r o r  by paying me for the 
lots which had been conveyed to him by the mistake,
bu t th a t they had  frequent arguments with him on the

9ft subject, and th a t they were in hopes that he would 
eventually reconsider his determination.

159 Q. You have been asked in your cross-examina- 
tiou, in reference to sales made by Mrs. Paulison and 
yourself, of parts  of the property conveyed to her by W 
executors of P ost, on what basis were all of th o se*  

made ?

Objected to as irrelevant:

OA A. On t h e  b a s is  o f  s o  m u c h  p e r  c ity  lo t  in  all cases.
30 160 Q. At t h e  t im e  y o u  h a d  P a u l is o n  Addition Ho. J

m a d e  b y  S. D. B a c k u s ,  w h o s e  n a m e  app ears h e r e o n !
the m aker thereof, and as being a civil engineer, h
was his reputation as to his ability as a civi ®D§ir|

A. I  do not know enough about his general reput 
in th a t line, but he was well known to be a very | 
peten t architect, and a highly educated man\ a“dA d 
dantly com petent to do a job of that kind, avi e j 
his time both as architect and civil engineer.
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civil engineering, before th a t time ?

A. I  didn’t know much about his practice as civil 
engineer, if I  had any knowledge upon the subject; but I  
bad been acquainted with him, as of the firm of Cleveland 
and Backus, who published a standard  work on archi-
tecture.

162 Q. Did you know whether or not, he a t th a t time,
held himself out as a civil engineer, and ready and com-
petent to accept employment in th a t capacity ? 10

A. He did so hold himself out.
163 Q,. In you answer on your cross-examination in 

reference to the authority  you gave Mr. F ritts  to nego-
tiate for this exchange, you said, “I  then authorized him 
to negotiate for the exchange provided,” and were then 
stopped by defendant’s counsel, will you now give us the 
balance of what you intended to say on th a t subject?

Objected to, so far as relates to a conversation between 
comphanant and his agent, and not in the presence of the 20 
defendant. Complainants counsel says he expects to con-
nect this with the following question, bringing it to 

I defendants’ knowledge.

I A. Provided Mr. Van Iderstine was willing to nego-
tiate for the land on the basis* of $350 per city lot, and 
j 6 10use $6,500, but th a t he was not authorized to do 
any more about the m atter, unless he would accede to 
tnose terms as a basis.

164 Q. What, if any thing, and did you say to the defen- 30 
| ant about that m atter, and as to how little of the prop- 

r y on Pauhson avenue, between H igh and E rie streets, 
m  were willing to sell him ?

liU’/ I 16*? WHS Some conversation on that point, I  told 
L l d “ d“ ‘ 1 would “ ° t  sell a part of the property 
L 8(h T ?  3,8,1 s tree t and E rie- but th a t be m ust
I IB n  u  6 a ‘ t h e  r a t e  o f  1 3 5 0  P e r  lo t -

° ^  When did you tell the defendant these things?
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A. A t the time already spoken of, when we had tlie 
prelim inary m eeting at office of Mr. F ritts.

166 Q. If  you did draw an agreement, of which exhibit 
p .  2. on p art of com planant may be a copy, was it excut- 
ed by the parties ?

A. I  have already said th a t I  do not remember of any 
paper being executed, of which this will be a copy.

167 Q. W as a document sim ular to exhibit No. 1. on 
the p art of the defendant used at the meeting in Fritts

10 office?
A. Yes, I  think the map accompanying that abstract

was referred to. . «
168 Q. How m any m eetings had you at Fritts’ office 

with the defendant, in reference to  this exchange?
A. Only the one already referred to.
169 Q. Do you remember what time of day that was? 
A. Yes, I  think between the hours of 10 and 12 in the

forenoon.
170 Q. W hat is your best recollection as to how long 

20 before January  17, 1870, you were informed of this mis-
take in exhibit P . 1. on the part of complainants?

A. My best recollection is, that it was within two
weeks.

Re-cross-examination.

171 Q. W here did you ever have any conversation with 
the defendant, about the term s of sale, before the mee -
ing a t F r itts ’ office? .

30 A. I  do not remem ber having had a n y  con versa ion 
with the defendant with reference to this exchange, prior
to the meeting a t F ritts  office? ..

172 Q. W ho produced the map or abstract referro
at F r it t’s office ?

A. I  do not recollect.
173 Q. F o r what purpose was it referred to?
A. F o r the purpose of looking at the land propose 

be exchanged, the quantity  of land.
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A. I  do not remem ber now of any other purpose.
175 Q. W asn’t a calculation made as to the am ount of 

purchase money, by reference to this map ?
A. There m ight have been a rough calculation as to 

about how many lots there was in the tract, but I  am 
quite certain there was no definite sum agreed upon as 
the result of such calculation.

C. M. K. PA U LISO N . Q

Sworn to October 28, 1875, ) 
and subscribed before > 
me, March 22d, 1876. \

I s a a c  Y a n  W a g o n e r ,
Master in Chancery New Jersey.

Sa m u e l  B. F r i t t s , a  w i t n e s s  p r o d u c e d  o n  p a r t  o f  c o m -
plainants b e in g  d u ly  sw o r n  a c c o r d in g  t o  la w  o n  h i s  o a th  2 0  
deposeth a n d  s a ith  :

I reside at Passaic, New Jersey ; I  have resided there 
eleven years. I  am acquainted with the com plainants and 
defendant in this c a se ; I  have known defendant eleven 
years, I  have known the com plainants twenty odd years. 
During the last nine or ten years the com plainants and 
defendant have been neighbors living in the same place.
I was in business in 1869, as a real estate agent and bro-
ker, for the purchase and sale of real estate for other 30 
parties. I  commenced in th a t business in the la tte r p a rt 
°f 1866 I  think, in the Village of Passsic.

176 Q. H ad you anything to do as a real estate agent 
ln Meeting the sale of the property described in Exhibit 
P- 3, now shown you ?

A. I  negotiated the exchange in th a t m atter.
177 Q. Please state  what you did in negotiating th a t 

BXchange, giving us the whole history from the commeqQ^-



m ent of your negotiation with the defendant in reference 
to th is m atter ?

Objected to, so far as calling for answer as to conver-
sations with com plainants in the absence of the defen-
dant.

A. The introduction of this m atter with the defendant 
in my negotiation with him came about in this way. If 

10 my recollection serves me, he talked with me about the 
selling of his house'in River street, which is here in ques-
tion. I  had been making a number of exchanges for 
Mr. Panlison prior to this, unimproved for improved, Mr, 
Paulison’s unimproved. I  mentioned this fact to the de-
fendant and th a t I  thought I  could effect an exchange for 
this River street property advantageous to both parties. 
After thjs, from time to time, Mr. Van Iderstine and my-
self did have conversations in relation to an excliauge, 
running along for some considerable time during which 

20 he stated  what price he wanted for his property und I 
giving him the price of Mr. Paulison’s property at $325 
per lot. The defendant’s first price was $7,000 for his 
property, what I  understood and conceived to be the de-
lay in the m atter in consummating the exchange was 
th a t Mr. Yan Iderstine did not want to take so large a 
piece of property, upon which I  told him I  could not get 
M r. Paulison to entertain  the m atter unless he would 
exchange for the whole property, which was at first the 
property fronting on Paulison avenue and running from 

30 E rie street to H igh street, and 182 feet I  believe in depth;
during our negotiation at different times I  sold a plot for 

. Mr. Paulison off this property on the corner of Paulison 
and H igh street, I t  was 60 feet front by 122 feet in 
depth, if my memory serves me right. Directly af er 
th is I  informed Mr. Van Iderstine in a further conver-
sation about th is deal, th a t Mr. Paulison had raise 
price to $350 per lot, and told him that if he had ave 
closed with him prior to this he would have saved 5
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per lot. Mr. Van Iderstine’s reasons to me from first to 
last was that he did not like to take the responsibility of 
carrying so much property. I t  was the only reason I  
recollect of his giving to me in not closing during the ne-
gotiation. Next Mr. Van Iderstine came to my office aod 
introduced the subject. I  think he introduced it, I  am 
quite sure he did. H e told me that he had concluded to 
make the deal with Paulison for the whole property, if 
Paulison would not deal with him for a part. I  told him 
that Paulison would not deal unless he took it all. Well 10 
he says, I  knew how much was in it, I  will makejthe deal 
He asked me if I  knew how much was in i t ;  I  took a 
map I  had of it and made a calculation as quickly as I  
was able to, I  could not get a t it exact for the reason 
that there was an arc of a circle on one end of it on E rie  
street. I told him th a t I  made it so many city lots, I  
don’t recollect how many, and then I  calculated it by 
$350 a city lot am ounting to so much, how much I  don’t 
recollect, I t  was there distinctly understood between 
Mr. Yan Iderstine and myself. 20

This answer objected to.

To consummate the negotiations that had been carried 
on between Mr. Yan Iderstine and myself.

This conversation, I  have stated  was not more than 
one or two days a t the longest before the date of Jfchis 
paper, Exhibit P . 2.

The day following this conversation, I  think it was the 
day folio wing, in the afternoon, if my memory serves me,
I arranged to have Mr. Paulison and Mr. Yan Iderstine 
meet at my office. They both knew the object of the 
meeting and there took the negotiation out of my hands,

178 Q. You stated th a t a day or two before this, when 
the defendant came into your office and informed you 
that he had concluded to make the deal with Paulison, 
that you took a map you had to calculate the quantity  of 
land, as nearly as you could, what map had you and to 
which you referred ?
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A . I t  was a m a p  m a d e  o n  t r a c in g  c lo th  o f this very

property  in question. ^ ^
179 Q. W hat relation, if any, had that map, with Ex-

hibit, P . 1, on the part of com plainants now shown you?
A.* I t  was the same th ing in dimensions. It was a 

copy. I t  was larger.
180 Q. Do you know from what it was traced ?
A. I  do not. I  don’t  think it was traced. It was 

m ade by John  S. S trange. I t  was a copy of Paulison 
10 Addition No. 2, as filed in the Passaic County Clerk’s 

office, of which Exhibit P . 1, is on a smaller scale, litho-
graphed.

181 Q. You said you understood the delay in the mat-
ter of consum m ating the exchange wa8, that Mr. Van 
Iderstine did not want to take so large a piece of proper̂  
ty, from whom did you so understand?

A. From  Mr. Van Iderstine himself.
182 Q. You have brought the negotiation down to the 

time Paulison, Van Iderstine and yourself, met in your
20 office on the day or the day before, P. 2, on the part of

com plainant was drawn; please state what passed between 
the defendant, and either or both Paulison and yourself, 
a t th a t time in regard to this exchange ? _

A. On coming together Mr. Van Iderstine and Mr, 
Paulison entered into conversation in relation to the un-
derstanding of Mr. Van Iderstine  and myself. It is 
a hard  tiling for me to tell what they said in the very 
words. The price of $6,500 for Mr. Van Iderstines 
house was agreed upon between them, aud the price o 

B0 $350 per lot for Mr. Paulison’s property was agreed upon 
between them, and then a calculation was made by r‘ 
Paulison, sitting a t my desk and Van Iderstine besi e 
him. The calculation was made by Mr. Paulison w 
figures as to the quantity  the whole area contained an 
what it amounted to at the price $350. Mr. Paulson 
take Mr. Van Iderstine’s equity in his River street prop-
erty, and Mr. Van Iderstine to give Mr. Paulison a jno ' 
gage back on the property, from Paulison for the i
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ence whatever th a t was. I t  was mentioned what the dif-
ference was. I  can’t recollect just what th a t difference 
was.

Examination adjourned^ to Friday 31st instant, 10 
o’clock, A. M., at sam e place.

F r id a y , M a r c h  31, 1876. Exam ination of witnesses 10 
continued in the presence of the same counsel.

S a m u e l  B. F r i t t s , direct-examination.

182 Q.—Answer continued.
A. Upon Mr. Paulison stating  to Mr. Van Iderstine, 

the amount he would take in m ortgage, Mr. Yan Id e r-
stine upon reflection for a moment or so, made answer 
that he would do it. Then some talk between them was 
had as to the time they would pass the papers, which 20 
time was agreed to be as soon as it could be practically 
done. Mr. Paulison said if you will bring me or send mo 
your deed, I  will a t once search the title of your Mr.
Van Iderstine’s property . Mr Van Iderstine furnished 
Mr. Paulison, with the data  necessary for him to make a 
search. I  don’t recollect distinctly whether he handed 
it to me or not. I  think he did. After this my first 
meeting with them was a t Mr. Paulison’s house ‘in the 
evening. I t  was one or two evenings subsequent. I  
can t say whether it was the next evening subsequent 30 
to that day. I t  was the next or the next one. There 
•Mr. Paulison had both the deeds written and a !m ort-
gage. At that m eeting there was some more figures 
made by Mr. Paulison, in relation to the transaction. 
What the result of th a t in changing the price, if at all, 
from the first as arrived a t in my office, I  do not now 
recollect. I t  is my impression th a t the papers were 
passed between Mr. Paulison, and Mr. Yan Iderstine,



62

th a t evening, although as to that X am not positive. 
T h at is my impression.

183 Q., W as the defendant present with Paulison 
when he did the figuring a t his house on that occasion?

A. The defendant was present.
184 Q. W hat, if any thing, was used by Paulison, in

his figuring ?
A. Small slips of paper.
185 Q. I  don’t mean the instrum ent with which, or 

10 on which, he made his figures, bu t what data or bass
was used, from which his figuring was made ?

Objected to as leading.

A. On the same basis and data  as that at the first at
my office. , ,

186 Q. W as a map of th a t property in P. o, used by
Paulison on th a t occasion ?

20 Objected to as leading.

A. Such a map was used. .
187 Q. W hat kind of a map was that used by ran l- 

son on th a t occasion, as com pared with the map, Pauli- 
son Addition No. 2, contained in exhibit 1. on the purt 
of the defendant ?

Objected to as improper.
fendant insisting th a t the map

The counsel for de- 
should be produced and

30 proven.

A. I t  was a map like this.
188 Q. Do you mean an exact copy

map ?

of that lithograph

A. Yes. • ' . _ i P
189 Q. W hat, if any thing, was said between r - -

and Van Iderstine, in reference to the deed win e ‘
son was making th a t calculation, or w n e you
together a t his house a t th a t time .

son

all
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A. In that calculation, Paulison made a slight increase 
in the amount. I t  was com paratively small. I  don’t 
recollect how much. A few words passed between P au l-
ison and Mr. Yan Iderstine in relation to it, in another a 
playful sense. I  don’t recollect what there was, Mr.
Van Iderstine addressing me, myself, playfully said 
Fritts, Paulison is always bound to have the best of i t ; 
whatever the difference was, was acquiesced in. T h a t is 
all I  have to say. I  am through with my answer.

190 Q. W hat difference do you mean, and who ac- 10 
quiesced in i t ; what was said in th a t connection ?

Objected to, as im proper in form and calling for wit-
ness’ opinion, and not for the language or conversation 
which took place.

Question as altered, objected to as leading.

A. The difference I  mean was th a t arrived at by Pauli- 
on, in his calculations in my office, and his calculation 
made at his own house, Mr. Yan Iderstine acquiesced in 20 
it. Mr. Yan Iderstine said to me, Paulison is always 
bound to have the best of it.

191 Q. Do you know how th a t slight increase happen-
ed to be made ; or did Paulison say, a t th a t time in Yan 
Iderstine s presence how it came to be made, what the 
reason of it was ?

Objected to as leading.

A. Mr. Paulison stated  he had not been correct in his go 
first calculation. O ther reason than that, if then given,
1 have no recollection of.

192 Q. Did Paulison then state in what respectJhe had 
uot been correct, in his first calculation ; if so, state what
6 Said about that in Yan Iderstiue’s hearing or to him?

Objected to, as leading and improper in form.
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A. H e did',; b u t it is so long ago that I  do not recol-
lect w hat it  was.

193 Q. Do you know whether or not the consideration 
or am ount of the mortgage, from the defendant to the 
com plainant, Anna Paulison, given to seceure part of the 
purchase money of P . 3, was already inserted therein, 
before he made his calculation a t his house at that time?

A. I  don’t know if it was or not.
194 Q. Gan you tell us by referring to exhibit P. 1, on 

10 the p art of com plainant, w hat figures you used in calcu-
lating the am ount to  be paid by Van Iderstine for the 
property m P . 3, a t the time the defendant first informed 
you th a t he had concluded to make the deal ?

A. I  took the dimensions from a  certain map, which I 
had  in my office, made on tracing cloth. Prom that I 
took the line front from E rie  street on Paulison avenue, 
to within 60 feet of the corner of Paulison and High, on 
Paulison avenue, I  used.

20 Counsel for defendant objects to the witness reading 
from exhibit P . 1.

I  used the figures from a map which i  had in my of-
fice, which I  know to be a copy of P. 1.

195 Q. W hat is your best recollection as to the num-
ber of lots you made th a t tract to contain by that calcu-
lation? T

A. My best recollection is that in my calculation l
made th a t trac t to contain twenty-nine city lots and a 

30 fraction.
196 Q. Do you remem ber the substance of what

said by Paulison and the defendant at your office, w en 
the bargain  was closed, as you have stated, if so, p 
give it? i

A. The substance was the transaction. Id on trt 1
lect the conversation. I t  was all in relation to their ea 
which they both there agreed upon.

197 Q. Give us what you do remember, please.
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A. Mr. Paulison took the equity in Mr. Van Ider- 
stiue’s. I  can’t say the conversation was that. The 
substance was that. I  can’t give you the substance more 
than that. T hat was the result.

198 Q. Was any other agreem ent written in reference 
to this deed than P . 2, th a t you know of?

A. Not that I  had auy knowledge of.
199 Q. Do you remem ber what figures were used by 

Paulison, and Van Iderstine, in making calculations of 
number of lots on th is trac t contained in P . 3, at your 10 
office, at the time the bargain was closed?

Objected to as im proper in form.

A. The figures th a t‘were upon the map, they used the 
same figures I  had.

200 Q. W as there any thing in the defendants m an-
ner or conduct at the time he came to your office and 
informed you he had made up his miud to take this 
property in P. 3, th a t attracted  your attention, if so on 
what?

A. Not at th a t time.
20L Q. W hen, in reference to th a t time did it, if at 

all?
A. I t  did not a t all.
202 Q. Did the defendant a t any time, after he had 

received P . 3, from the complainants, tell you what made 
him conclude to take this property a t the time he did, if 
so, when and what did he tell j^ou ?

SOObjected to as leading.

A. A short time after the titles got’passed, defendant 
told me that a very short time before he came to m e, he 
see Demarest H opper, on the ground walking over it, 
and that either H opper or some one else, which I  do not 
now recollect, told him H opper th a t thought of pu r-
chasing it, and th a t he came righ t of to me and closed it 
at once? 9
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203 Q. Did you ever hear the defendant say any thing 
as to his receiving the several considerations expressed 
in his deed for th is property in P . 3, to Kilgour, Out- 
water, and H all, if so what did he say?

A. I  have; that he had sold to each of these parties plots 
containing about so many lots, the number of which I 
don’t recollect, and prices varying, which I  don’t now 
recollect. I  never heard him say any thing as to his re-
ceiving the considerations.

]0  204 Q. W hat, if any thing, did the defendant toll you
as to the basis on which he sold this property to Kilgour, 
H all, and O utw ater?

Objected to, as im proper in form and leading.

A. On the basis of a city lot.
205 Q. W ere you acquainted with the market value of 

real estate in Passaic, including the property in P.3, in 
M arch, 1869?

20 A. I  was.
206 Q. W hat, at th a t time was the fair market value 

of th a t property in P. 3, per city lot of 2,500 square feet 
each ?

Objected to as irrelevant.

A. I  consider $350 was a fair market value.

Cross-examination.

30 207 Q. How did the m arket value of real estate in
Passaic, in 1875, say in February, compare with the 
m arket value of the same real estate in 1869 ; was ere 
not a general depression in real estate ? .

A. Some real estate would be higher in 1875, o er 
classes of real estate wouldn’t bring as much.

208 Q. Speaking generally, has there not been a e 
pression in real estate between those two times mention-
ed?



67

A. Generally there has.
209 Q. Can you form any idea as to what per cent., 

speaking generally ?
A. Some classes 10, 15, to 20 per cent.
210 Q. Where did the defendant have a conversation 

with you about his sale to O utwater ?
A. I  don’t recollect whether it was in my office, in the 

street, or some one’s place.
211 Q. Do you recollect whether it was in one of these

three places ? ? i q
A. Yes.
212 Q. When was it ?
A. After he had sold*
213 Q. What time I  mean ; how long ago ?
A. Soon after he sold to Mr. Outwater.
214 Q. When did he sell?
A. I  don’t know.
215 Q, Well, what did he say ?
A. He had sold Mr. Outwater, one of those plots on 

Paulison avenue. T hat is all I  recollect. 20
216 Q. Is that all he said to you about the sale to Out-

water ?
A. He further said, m entioned the price he got per lot.
217 Q. You are certain he said he got so much per lot 

did he V
A. I won’t be positive, I  think so.
218 Q. Is your memory clear about what took place ; 

do you recollect distinctly ?
A. I can not recollect distinctly after so long a lapse of 

time. „q

219 Q. What was the conversation about, with regard 
to the sale to Hall, telling when and where and what it 
was ?

A. I  don’t recollect where it was. I t  was in the city 
of Passaic. I t  was after he had sold to M r. Hall. H e 
told me of the sale to him  and in order to effect it 
Hr. Hall made it a condition th a t M r.^Van Iderstine 
should get from Mr. Outwater, his lot lying between Mr.



68

Kilgour and th is th a t Mr. H all was buying from Mr. 
Van Iderstine, and that he had done so. That is all I 
recollect, I  asked him what he had got for it. He told 
me. I  don’t recollect how much he told me. I could 
not give yon the exact figures. I  think it was about 
$600 per lot.

220 Q. Do you mean he told you that ?
A. Yes.
221 Q. D idn’t he tell you just what price he got for the 

10 whole property in lum p?
A. Yes sir, I,th in k  he did.
222 Q. W as it not $7,000, he got for what he sold him, 

and didn’t he tell 3rou so?
A. I  don’t recollect, I  think it very prob.ibley that lie 

did.
223 Q. Don’t you know th a t this price would not be 

$600 per lot, or near it for what he sold Hall?
A. No sir, I  know nothiug of the sort, for I didu't 

know liow much or little he had left after selling Kilgour 
20 and Outwater.

221 Q. H e told you then, he told you he had sold 
what he had left?

A. H e told me he had sold what he had left.
225.Q. You think he told you the price he had got for 

it $7,000 ?
A. I  think he told me what he had got for it.
226 Q. Now do you recollect any thing else he said 

about the sale to H all than th is?
A. I  do not, I  want to correct myself, I do. There 

*30 Wi,s an assessment for street improvements, for curbiDg, 
guttering, <fee., that H all insisted on that he should pay, 
or pay a part, which he had agreed to do, or had done.

227 Q. About the sale to Outwater, did he not tell you 
the sum for which he had sold to him $2,975, and that 
the plot was 80 feet front ?

A. I  don’t recollect what the amount was that he got, 
th a t he told me he had got, I  recollect lie told me that 
O utw ater jewed him down.
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228 Q. D idn’t he tell yon th a t he asked $3,000, and 
Outwater squeezed him down $25 ?

A. I  think it is very probable he did.
229 Q. Do you recollect about any other paper being 

signed or prepared a t th a t m eeting, when the parties 
were at Mr. Paulison’s house, when the deeds were 
delivered, than the deed and bond and mortgage ?

A. No.
230 Q. Do you recollect any arrangem ent, or agree-

ment with reference to  the property>other than those con- jo  
tained in the deed and bond and m ortgage a t th a t time ?

A. Yes sir, it was a verbal agreem ent, I  th ink th a t Mr. 
Paulison should reserve and move a barn standin» on 
the premises, on or before a certain time, he was to have 
the use of it some months.

231 Q. Was it not until the first of July, if you re-
collect ?

A. I  don’t know, I  can’t recollect these things.
232 Q. H e didn’t pay any thing extra, or allow any

thing to Mr. Van Iderstine for this, did he? 20
A. Not th a t I  know of.
233 Q. When was it th a t Van Iderstine said Paulison 

was bound to have the best of it, just before the papers 
were passed, or what p art of the conversation; do you 
recollect ?

A. The same evening before the papers were passed.
234 Q. Before, or after this verbal agreem ent was 

made?
A. Iam  not certain, I  think after the verbal agreem ent 

was made.
30

235 Q. In  the conversation a t the house, was any
mg said* about the consideration in deed being

*11,000, instead of $10,900 ?
A. Yes, there was som ething said about the consider- 

a ion in the deed being more than the sum agreed upon.
don t know whether th a t was $100 more or not.
236 Q W itness shown E xhibits 2, 3 and 4, on the part 

°f the defendants, he is asked—
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In  whose handw riting are the written parts of those 
papers ?

A. Exhibit 2, I  don’t whose handwriting it is in ; Exhib-
its 3 and 4, are in Charles M. K. Paulison’s handwriting.

237 Q. Being shown Exhibit P . 2, he is asked—
In  whose handw riting is the written part of that paper? 
A. T hat is in mine.
238 Q. W hen did you write this ?
A. I t  is dated M arch first, 1869. I  think I  wrote it on 

I Q the day or evening when it bears date.
239 Q. W here did you write it ?
A. I  think I  wrote it in the library of C. M. K. Pauli- 

son, at his house.
240 Q. H e was present ?
A. I  don’t distinctly recollect, I  think he must have 

been.
241 Q. W hy do you think so?
A. The blank upon which it is written bearing his 

name in print. I  couldn’t have got that unless he gave 
20 it to me. The scrolls a t the bottom of the first page be-

ing Mr. Paulison’s.
212 Q. How did you receive directions as to the filling 

up of th is agreem ent. I  mean how did you know how 
to fill up the agreem ent which Mr. Paulison gave ^ou?

A. I  received the data  from Mr. Paulison on a slip of 
paper in pencil mark, written with a pencil, with all the 
figures, conditions, price, &c., and with a good deal o 
M r. Paulison’s phraseology I  used, and some little of my 
own.

g0 243 Q. I s  your recollection clear as to the paper yon 
had in drawing th a t ?

A. Yes, sir ; quite clear.
244 Q. W hat did you do with th a t paper after you bad

diiawn this agreem ent? »
A. L eft it, m ust have left it a t Mr. Paulison s w ere

th ink I  drew the agreem ent. ,
245 Did you leave it with him ?
A. Yes, sir ; th a t is my impression.
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. 246 Q. Have you ever seen it since ?
A. I  have not.
247 Q. W hat did you do with this agreem ent after you 

wrote that ?
A. I  took it to my office.
248 Q. For what purpose was it written ?
A. To be signed by Mr. Yan Iderstine and Mr. P au li- 

sou.
249 Q. The sum mentioned in this ageement is $10,900;

at the meeting between the parties in your office, was not 10 
that sura mentioned ?

A. I  don’t recollect w hether it was in my office.
250 Q. Was not the sum of $7,100 for m ortgage to be 

given by Van Iderstine m entioned?
A. The amount of the m ortgage, the sum was men-

tioned which the m ortgage was to be given. I  dou’t now 
recollect now whether it was just $7,100.

251 Q. Mr. Paulisou, as I  understand you stated in 
your direct-examination, an am ount which he would take
in a mortgage upon the property and th a t after stating 20 
that Mr. Van Iderstine reflected for a moment. Do you 
recollect that occurrence distinctly and what was the lo-
cation of the parties in your office a t th a t time ?

A. I  recollect th a t occasion distinctly, I  th ink  they 
were sitting side by side on chairs a t my desk, though 
one or both m ight have been standing up.

252 Q. How long did Yan Iderstine reflect, or hesi-
tate before replying ?

A. A very short time.
253 Q. W hat was P aulison’s language to him— m en- 30 

tioning the sum for which he would take a mortgage, if 
you recollect ?

A. It was this very near, I  will take the equity in your 
property in River street, and you shall give me a m ort-
gage back for the amount, the difference. T hat was the 
substance.

54 Q. Did he not mention that difference in the pro-
posal, did he not say, I  will take the equity in your
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property  on R iver street for $3,800, and you shall give 
m e  a m ortgage back for a sum which he then specified, 
but the exact sum which you do not now recollect?

A. I  think he did.
255 Q. And in answer to th a t what did Mr. Van Ider- 

stine say, after reflecting as you have before stated?
A. Well, I  will do it.
256 Q. W hat was said about when the deeds were to 

be passed?
10 A. Soon as it could be done.

257 Q. Now was not th is change in the amount of the 
consideration of the deed from $10,900 to 11,000, 
spoken about a t the m eeting a t Paulison s house?

A. I t  was.
258 Q. W as it not in order to have the consideration 

in the deed an even thousand, and did not Mr. Taulison, 
say th a t was his way of having them made out ?

A. H e did say som ething to th a t effect.
2o9 Q. W as th a t said in reference to the consideration 

20 being $11,000, instead of $10,900?
A. T h at I  dont distinctly recollect; I  recollect Mr. 

Paulison saying $11,000, will make it even money, or
even thousands. ' ,

260 Q, D id he not say th a t was his custom m filling
in the consideration of his deed ?

A. I  think he did, where fractions came near round
num bers. ,

261 Q. W itness shown exhibit 1, on the part of tbe
defendant, he is asked,

30 W asn’t th a t paper shown or produced at the time 
the deed and other papers were passed ?

A» Y gs .
262 Q. D idn’t the defendant buy it there of Mr. Pan| 

son, and pay him $3.00 for it?

*263 Q. You say th a t you calculated the number of 
to be twenty-nine and a fraction; did you tell Mr. 
Iderstine what the num ber was ?
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A. Yes. * v  |
264 Q. Did you tell him there was about twenty lots 7
A. I  told him what I  then made it. My recollection

is 29 and a fraction.
265 Q. When was the price of Mr. Vau Iderstine’s 

property fixed a t $6,500, instead of $7,000, which you 
say he first proposed ?

A. I  don’t remember. Previous to the closing of the 
trade I  think.

266 Q. Can you recollect distinctly, what passed a t 10 
each of these interviews. I  mean what passed a t one in- 
terview and what passed at another ; I  speak of the in -
terviews before the meeting of the parties at your office, 
and between you aud the defendant ?

A. I recollect the substance of the interviews, between 
the defendant and myself in relation to this m atter.

267 Q. W hat relation are you to the com plainant ?
A. My wife and he are brother and sister.

Re-Direct. 2Q

268 Q. May not the paper produced and used a t the 
meeting at Paulison’s house, have been a copy of Exhib-
it 1, on the part of the defendant, instead of th a t very 
paper ?

A. Yes it may have been, Mr. Paulison had several of 
those.

269 Q. W as it before or after Paulison, with the de-
fendant, had made a calculation from Paulison Addition 
No. 2 that, he said to the defendant, he would take a 30 
mortgage for a certain am ount which you think he m en-
tioned, and the defendant said he would do it ?

A. It was after he had m ade a calculation.
270 Q. When Paulison gave you date on slip of paper, 

rom which to prepare the agreem ent, was the defendant 
present and did he know the contents of th a t slip ?

A. I  don’t recollect distinctly, whether it was a t my 
office that that was given me by Paulison, or at his
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house. I f  it was a t the office, the defendant must have 
been present. If  a t the house he was not.

S. B . BRITTS.

Sworn to M arch 22, 1876, j 
and subscribed M arch V 
31, 1876, before me, )

I s a a c  Y a n  W ag oner ,
Master in Chancery, New Jersey.

10 E x a m in a tio n  o f  w itn e s se s  ad jou rn ed  b y  consent, to 
M o n d a y , A p r il 10, 1876, 10 o ’c lo ck  A . M ., at same place.

Apr i l  10, 1876 . E x a m in a tio n  o f w itn esses by consent, 
ad jou rn ed  to  A p ril 22 , 1876 , 11 o ’c lock  A. M., at same 

p la ce .

Apr il  22, 1876. Examination of witnesses continued 
20 in the presence of same counsel.

J ohn  S. S tr a n g e , a witness produced on the part of 
the complainant being duly Sworn according to Uw, o 
his oath deposeth and saitlr.

271 Q. W here do you reside?
A. Passaic.
272 Q. W hat is your business ?
A. Surveyor. .
273 Q. How long have you been engaged in that busi-

30 ness, and how much of the time in Passaic ?
A. About 28 years in the business, and about 9 years 

in Passaic, nine years last past. ,
274 Q. Exhibit P. 5. shown to witness, he is asked, 

who made th a t map, if you know ?
A. I  made it.
275 Q, W hen? . ^
A.. I  made the survey for it December 29, loo -

m ap was made January  17, 1870.
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276 Q. At whose request did you make th a t map ?
A. Mr. Paulison’s, one of the com plainants in this case.
277 Q. State the circum stances under which Paulison 

requested you to make th a t survey and m ap?

Objected to, so far as it may call for conversations 
between complainant and witness in the absence o f' the 
defendant.

A. I had been engaged in making a survey for the 10 
opening of Paulison avenue for the village of P assa ic  
and in chaining down the block from High street, to E rie 
street, I  discovered considerable error in com paring my 
chaining with Mr. Paulison’s map, Paulison Addition 
No. 2. I  then told Mr. Paulison of it, and lie requested 
me to make a particular survey of that block between 
High street and the E rie  Eailroad, for the purpose of 
ascertaining the accurate measurements.

278 Q. When did you make a particular survey of th a t
property between H igh and Erie, streets, at Panlison’s on 
request ? , ^

A. About December 29, 1859.
279 Q. When did you chain Paulison avenue along 

this property for the village of Passaic, when you say you 
discovered a discrepancy between your chaining and 
Paulison Addition No. 2 ?

A. The chaining was made Septem ber 27,1869.
280 Q. Did you, after you discovered th a t discrepancy 

have a conversation with the defendant in reference 
thereto; if so, when and what did you tell him, and what 
if any thing, did he reply ?

A. I told him of the discovery of the error about the 
same day that I  found it, and he said that he thought 
tiere was more land in there, for he and another man 

stepped it; th a t was all the conversation.
281 Q. What did you tell him about that discovered 

discrepancy ?
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A. I  told him there was about two hundred feet ntoft 
in there than Paulison’s map called for.

282 Q. Are E rie street, Paulison avenue and High street, 
as laid down on Exhibit P . 5., the same streets located at 
the same place as those streets respectively laid down on 
Exhibit P. No. 1 ?

A. Yes, they are intended for the same streets.
283 Q,. W ere those streets when you made your survey 

in December, 1869, from which you made P. No. 5, loca-
10 ted in the same places, as the same streets existed when

P . No. 1, was made, and as indicated on that map P. 
No. 1 ?

A. Yes, they are the same streets. High street was 
fixed by the filed map, Paulison Additiou No. 2, and 
Coffin and R enw orth’s filed map.

284 Q. W hat is the distance along the southwesterly 
side of Paulison avenue, between the southeasterly side 
of H igh street and the nortwesterly side of Erie street?

A. 591 xo feet.
20 285 Q. W hat is the distance between the southeasterly

side of High street and the northwesterly side of Erie 
street, at the distance of 182 feet, southwest of Paulison 
avenue and parallel with Paulison avenue. In other 
words what is the length of the southerly side of the 
property in question as described in P. 3?

A. 706 xo feet.
286 Q. On w hat scale is P. No. 5, made ?
A. 60 feet to an inch.

30 Cross-examination.

237 Q. Hovv did you fix the E rie Railway corner from 
Paulison avenue. How do you know their property goes 
only to there ?

A. Having the line of the E rie Railway, knowing the 
width of their track, the track being 60 feet wide there, 
after taking 30 feet from the centre line, aud taking 25 
feet for E rie street. I t  fixes th a t corner.
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' §&8 Q. That is the way you fixed the north-east cor-
ner, is it ?

A. Yes.
289 Q. Did you fix the south-east in the same way ^
A. Yes.
290 Q Erie street was not laid or staked out then was 

it?
A. I t  was laid by th is filed map of P aulison’s and 

nothing else. No stakes on the ground. There was a 
stake at the southerly corner of the property, a t the in-
tersection of the back line of the property in question 
with Erie street, as laid on the map.

291 Q. Then Mr. Strange, if the E rie Koad was more 
than 30 feet from the centre of the track, those corners 
are not right, are they?

A. Yes, a t that poiut.
292 Q. How do you fix the day when you m ade the 

first survey or chaining of this property, when you made 
the discovery of the discrepancy ?

A. From an entry in my diary for that year.
293 Q. Have you got th a t diary here ?
A. No.
291 Q. When did you last see that entry in your diary

for that year, so th a t it is fixed in your mind as to the 
entry ?

A. I  can’t answer the question exactly. I  have looked 
at it several times within the last month. I  have seen i t  
three or four times I  know.

295 Q. Was it not the seventh of Septem ber 9 
A. No.
296 Q. Will you produce your diary.
A* I  will if called on.

th!fboQo J ° nrOW“ mem0ry ° f llle precise dllte “  f‘-™> 
A. Yes.

fcrm8M . p 0"  800“ afte r th is measurem ent did you in-
A T (VPa,USOn th a t lhere waa error in his map ?
A. I  think it was the same day.

10

20

30



299 Q. D id you tell him about what the amount of dif-
ference you made was ?

A. I  told him there was about 200 feet in round num-
bers difference.

300 Q. You were City Surveyor at that time, weie you
n o t?  .

A. I  was Deputy City Surveyor at th a t time, acting for
the city.

301 Q. At the time when you made the survey on bep- 
10 tem ber 27, w hat was the condition of the property mark-

ed Paulison avenue, as to use ?
A. I t  was all rough, ungraded and grown up with 

bushes part of the way. There were the remains of an 
old stonewall in. the centre, the division line betweu the 
Van W agoner and the P ost property. The stonewall was 
about five feet wide in some places, probably about 2 feet
high, a great deal of brush over it.

302 Q. When did he give you the order to make this
survey, can you fix t h a t .

20 A. I  can not.
303 Q. W as it not sometime before, two or three weens

before you did the work ? .
A. I t  m ight have been but I  think not. He was in a

hurry  for it  a t the time.
304 Q. You have no memorandum which would fix 

exact time of giving the order ?
A. Nothing.

30

Be-direet-exam ination.

305 Q. About how long before you made your survey 
from which you made P . 5, had the ErieRailwayor tM- 
road been established and located along tms prope ), 
and where it was a t the time you m adetha t survey.

A. I  can only answer th a t from the record of theirsu 
vey, a t the time it was sold to the E rie ai roa 
pany, when it was sold to them  by the u s0 
U ' a  fW nn«™ . They had a survey made at M
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time in 1851. The line of the R ailroad is taken from 
that survey; I  ran it myself, and th a t record was made 
from the track after the rails were laid. The location has 
been the same since 1851 at least.

306 Q. W hat is the width of the E rie road at the point 
where you measured the th irty  feet as you have said ?

A. The whole width of their road a t th a t point is 60 
feet, as appears from their recorded deed.

307 Q. About what time, from your recollection, inde-^ 
pendent of any entry  you may have in your diary for 10 
1869, did you discover th a t discrepancy spoken of’?

A. My recollection is that it was between the latter 
end of September or the beginning of October.

JO H N  S. STRANGE,

Sworn to and subscribed before \
me, April 22, 1876. j

Isa a c  Van  W agoner ,
Master in Chancery, N ew  Jersey.

Ric h a r d  Ou t w a t e r , a witness produced on the part of 
the complainants, being duly sworn according to law, on 
his oath deposeth and saitli :

308 Q, W here do you res.de, and how long have you 
resided there?

A. Passaic, New Jersey. About seven and a half 
.Tears. ♦ q q

309 Q. Are you acquainted with all the parties to this 
suit?

A. I am.

310 Q. Did jo u  purchase gome real estate from the 
defendant in 1872 ?

A. I have no recollection of the date. I  purchased
a e8^ate from the defendant.
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311 Q. Exhibit P . No. 8, being shown to witness, lie 
is asked,

I s  th a t certified copy a deed from the defendant to 
you ?

A. I  suppose this is a copy. The original deed I have 
lost.

312 Q. W hen, in  reference to the date of that exhibit,
P . 8, did you bargain for and purchase the property de-
scribed in th a t deed ?

10 A. About this time.
313 Q. How much did you agree to give the defendant 

for th a t property, and how much did you give him?
A. I  think about three thousand dollars, as near as I 

can remember w ithout having any thing to look at.
314 Q W as the true consideration of your purchase 

inserted in the deed of which P . 8, is a certified copy?

Objected to as inquiring as to contents of paper which 
should be p roduced .

20
A. I  don’t understand  th a t exactly, I  think it was.
315 Q. How did you fix upon and arrive at the 

am ount of the consideration of that purchase?

Objected to as immaterial.

A. I  think the price was so much per plot, $3,000 as 
remember.

316 Q. Do you mean th a t it was so much for the 
30 plot without regard to the quantity  there might be con

tained in th a t plot ?
A. The measurement was about 80 feet front I t s »  

by 180 odd feet deep.
317 Q. Question 316 repeated.

Objected to as the answer is full.

A. I  don’t think there was any particular figuring ® 
it a t the time, as to the contents.
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318 Q. B id you have any agreem ent or m em oranda 
io writing in reference to this purchase before the deed 
was delivered, o ther than the deed?

A. There might have been a memorandum of m inutes, 
b»it no particular signed memorandum.

819 Q. Witness shown exhibit P. 8, he is asked:
Refreshing your recollection by th a t exhibit, what was 

the real consideration you paid thé defendant for th a t 
property ?

A. $2,975. 10
320 Q. How much of th a t sum have you actually paid 

him?
A. The whole it. I  paid him the $2,975.
321 Q. When, as nearly as you remember, did you so 

pay him ?
A. At different times. T hat is all I  remember.
322 Q. About when did you make him the last pay-

ment?
A. I  have not the slightest recollection.
323 Q. Cannot you tell whether it was 12, 18, or 21, or 20 

more months ago ?
A. I t  might possibly be two years and a half. I t  is 

certainly over a year and a half.
324 Q. Do you mean to say th a t that consideration of 

$2,975, was arrived a t without regard to any subdivisions 
of that plot ?

A. I don t remember. I  can not say.
325 Q. May it have been at a certain sum per city let

of 2,500 square feet each ? '
* SO

Objected to.

A. I  don’t remember.
, , ^ Q* ^ as the exact num ber of feet in th a t plot ascer-* 
ained by you, before you bargained and concluded with
e defendant for th a t property ?
A. I think not.

11



'The -certified copy mentioned and referred in this wit-
ness’ testimony, is offered in evidence on the part of the 
com plainants, and is m arked Exhibit P . 8.

Cross-examination.

327 Q. D on’t you remem ber th a t defendant asked 
you $3,000, for the plot and th a t you offered to give 
$2,975 for the plot, and th a t the bargain was concluded 
on the la tte r figure ?

10 The bargain was concluded on the latter figure.
The $25, was som ething, either a commission or a deduc-
tion from the regular price.

328 Q. You saw the property before you bought it I
suppose ?

A. I  knew the property.
R IC H A R D  OUT WATER.

Sworn to and subscribed be- ) 
fore me, April 22d, 1876. j 

I s a a c  V an  W a go n er ,
20 Master in Chancery New Jersey.

W il l ia m  H. T i c e , a witness, produced on the part of 
the com plainants, being duly sworn according to law, .on 
his own oath, deposeth and s a i t l i :

329 Q. W7here do you reside ?
A. N antucket, M assachusetts. -

yO 330 Q. W here did you reside in 1869,1870, and 187
A. In  1869 and 1870,1 resided on Main avenue, ras- 

saic, New Jersey. In  1871, I  moved to Nantucket.
331 Q. W hen you resided at Passaic, were you ac-

quainted with the parties to this suit?
A. Yes. i
332 Q. Before you removed to Nantucket, U  

heard any thing about the sale of property on j M* 
avenue, H igh and E rie streets, from the complaman
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thef defendant, and of the discovery of an error in the 
measurements on those streets, or one or more of them , 
after that sale ?

A. I  had.
333 Q. When and what did you learn as to the extent 

(fi that error ?

Objected to, as irrelevant.

A. I heard through Mr. Van Iderstine and perhaps 10 
from other persons, it was a rum or quite public a t the 
time around the town.

Any information expect as from the defendant, objec-
ted to by defendant’s counsel.

Mr. Yan Iderstine said there was more lots than  he 
supposed there was in th a t piece of ground. This, what 
I am now giving, was after the error was discovered. I  
afterwards saw Mr. Paulison coming on the cars from New 20 
iork, and had a conversation in reference to the matter.

331 Q. After you first learned of th is error, whom did 
you first see and talk with about it, the com plainant Mr. 
Paulison, or the defendant?

A. Defendant.
335 Q. W hen, in reference to the Spring of 1869, was 

it that you saw the defendant about the erro r?
A. I  can’t fix no time. I t  passed from my mind, we 

were neighbors and frequently talked to each o th e r ; in-
cidentally I  learned th is m atter. 30

336 Q. W hat is your best recollection as to about the 
time you first spoke to the defendant about this error?

A. Well I  really can’t fix any day, perhaps not till 
July or August, 1869.

337 Q. Please to give us as nearly as you can the con-
versation you had a t th a t first interview with the defen-
dant about this error?

A. Ho simply stated that he had bought a piece of
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ground as it lay by the bounds, supposing there was a 
certain num ber of lots in it, bu t there proved to be more, 
the estim ated value of the piece when he bought it was 
about $350 a city lot. T hat is all.

338 Q. W hat did you say, if anything?
A. I  m ight have remarked that he had got agoodbaf- 

gain.

Adjourned to 2 o’clock P . M.
10

2 o’clock P . M.

W illiam  H. T i c e , on direct-examination.

333 Q. Did you have auy conversation, or conversa-
tions witkjtbe defendant with regard to that error, at any 
time or times, after th a t first interview you have spoken 

20 o f ; if so, please state  when as nearly as you can and the 
conversation or conversations as nearly as you can?

A, W ell I  think sometime in November of that year, 
a t the suggestion of Mr. Paulison, I  did have a conversa-
tion with the defendant with regard to this matter. 1 
spoke to the defendant of talking With Mr. Paulison in 

1 coming up in the cars from New York City, I told the de-
fendant th a t he wished me to speak to Mr. Van Iderstine 
about compromising the m atter, Mr. Paulison didn tw.sk 
to have any difficulty in the matter, he wished to meet 

BO Mr. Van Iderstine half way, and didn’t wish to have any 
trouble about the m atter ; Mr. Van Iderstine said he h 
bought the piece of grouud as it lay without any regar 
to dimensions, and it was clear to me, that was his un 
derstauding of the m atter. T hat was about the su 
stance of the m atter as I  understood it at that time.

Counsel for com plainants objects to the statement J
f .tio  w rfnA C fl i n  I l l s
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We had once or twice, we referred  to this subject, and 
Mr. Van Iderstine invariably insisted th a t he had bought 
the ground as it lay.

340 Q. Did you ever, before removing to  M assachusetts,
say anything, or suggest to the defendant th a t he ought 
to pay the com plainants for the excess in the num ber of 
lots over what they supposed was in this tract, at the time 
of the conveyance from the com plainants to the defen-
dant, if so state when and what you told him or sugges-
ted to him about th a t m atter? 10

Objected to, as leading and irrelevant.

A. No farther than to advise to settle  with Mr. Pauli- 
son as easy as possible, th a t he had  better do it ; I  
thought so. M r..Van Iderstine knew his own business 
best. That was my opinion. I  said so to him several 
times.

341 Q. Did you give the defendant at these times when 
you so advised him your reasons for th a t advice, if so, 20 
what reasons did you give him ?

Objected to.

A. I  don’t know 'that I  gave him any reasons, th a t was 
my opinion.

342 Q. Did you after having given th a t advice to the 
defendant say anything to the com plainants or either of 
them, as to the fact of your having had those conversa-
tions with the defendant and having given him that 30 
advice, if so,what did you tell them ?

Objected to, if calling for conversations in the absence 
of the defendant.

A. I  am not aware th a t I  have had any conversations 
afterwards, I  m ight have had but I  am not aware of it.

343 Q. Do you mean th a t you have never told Mr.



JFaulison that you had given the defendant advice to set* 
tie and compromise this m atter of difference with the
com plainants? __ ... .

A .*I th ink it probable that I  did tell Mr. Paulison that 
I  had spoken to Mr. Van Iderstine and advised him to 
settle, my memory is not very clear.

10

20

30'

Cross-examination.

3U  Q W asn’t the first* convesrsation yon had with 
M r. V an Iderstine after M r. S trange had discovered to  

m istake ?
A. I t  was. . . .  , „
345 Q. T h at was spoken of as the way in which it wa

discovered, was it not ? 
a y es .
346 Q. This first conversation^ you had§ was after 

S trange had discovered the m istake, was it not.?
A. I t  was. I  mean th a t nothing was said about he 

quantity  of land, until after S trange’had '.discovered the

m 3 4 7 ^ ' Now wasn’t th is what was said about the quan-
tity  of land. T hat the quantity  had turned out to be 
more than  would appear by Paulison’s map ?

A No, th a t was not what was s a id “ simply wha 
said was, th a t there was a certain number of 
th a t piece more than thore was supposed o e.

ftl348 Q. M ore than was supposed to be by Paall®on?
A. B y Mr. Van Iderstine. U p to this time I  a ne 

spoken to Mr. Paulison about it.
349 Q. How do you know tfiat this .-

after S trange had discovered the mistake, lh  • 
Iderstine tell you th a t Mr. S trange had measured

found the m istake? , ., „ su0.
A. No, he only said there was more land than P

** 350 Q. You knew there was talk  about a mistake ha? 
hog been discovered by M r.S tran g e  ?
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A. I  really didn’t know who* discovered -the m istake, 
but Mr. Van Iderstine said there was a mistake in his 
favor.

351 Q. Can you recall the' words of th a t conversation, 
is your memory clear about it?

A. Mr. Yan Iderstine said he had bought th a t piece of 
land. That he had made a good bargain for he found 
there was more land than he thought there was. T hat 
was all that was said about it, I  believe.

352 Q. That is all you recollect about the conversation, ‘ID 
is it ?

A. Yes.
353 Q. He said no more than that, or to th a t effect, 

did he?
A. To that effect.
354 Q. And you say in your other conversations with 

Mr. Van Iderstine th a t he always insisted th a t he had 
bought it as a tract, bought it as a trac t altogether ?

A. Yes.
355 Q. And not by the city lot ? $0
A. Not by the city lot. ' ,

® 3o6 Q. How do you fix the time of the first conversa-
tion in July or August, when the error was discovered in 
September ?

A. I  did not fix the time. I  said it m ight have been 
aly or August, but it was later really, so it seems.

57 Q. Then I  understand you did not mean positively 
to swear that was the time ?

A. No.
358 Q. And it m ight have been the early part of Octo- $0

er or the la tter p art of S ep tem b er; is th a t what you 
mean ? J

A. That is what I mean.
<>59 Q. How is your memory ?
A. I  think it is p re tty  clear where I  am interested my- 

? re êi'ence to m atters which transpired five or 
years ago, where I  was not interested, I  would not be 

apt to note them very closely.
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Ue-direct-examination.

360 Q. W hat do you say as to your memory in reference 
to the conversation about which you have testified to in 
this case ?

A. W ell I  think it may be depended upon.
WM. H. T1SE.

Sworn to and subscribed [ 
before me April 22d. 1876.)

I s a a c  Y an  W agoenr .
Master in Chancery New Jersey.

Exam ination adjourned to Monday, May 1,1876,2 P. M. 
a t same place.

Thursday May 18,1876, examination of witnesses con-
tinued in the presence of the respective counsel.

W il l ia m  H . H a l l , a witness produced on the part of the 
complainants, being duly sworn according to law on his 
oath, deposeth and saith:

361 Q. W here do you reside ?
A. In  Clifton New Jersey; I  resided once in Passaic, 

I  resided there from 1869 to 1870, and then from 1872 to 
1871; I  am acquainted with the defendant in this case, 
John  H . Yan Iderstine; I  purchased property in the 
village of Passaic in Decem ber 1872, from the defendant, 
I  guess it was a city at th a t time. A certified copy of a 
deed from John H . Yan Iderstine and wife, to William H. 
Hall, dated  Decem ber 2d, 1872, recorded on the 3d day 
of January , 1873, in Book S. 4 p a g e  216, of deeds for 
Passaic County, being shown to witness he is asked

362 Q. Is  the property described in that certified copy, 
the property you refer to as so purchased by you of t e 
defendant ?

\
A. Yes. ,
363 Q. W hat was the consideration of that purchase.
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A. $7,000.
364 Q. How was th a t consideration arrived a t between 

the defendant and yourself for th a t conveyance ?

Objected to as immaterial.

A. Mr. Van Iderstiue stated the price to be $7,000. I  
paid him $7,000, in this way, $5,000 on mortgage, and 
$2,000 cash.

365 Q. Was there a written agreem ent between you 10 
for this sale and purchase, o ther than the deed?

A. Yes.
366 Q. Where is th a t agreem ent ? ,
A. I think I  have it among my papers in New York.
367 Q. Do you mean you had a written agreem ent in 

reference tp this purchase before the deed from the de-
fendant to you was executed ?

A. I am not sure about that, but I  think I  had. 
lhere is no record made of that I  think. I  think there 
was, upon reflection I  am not sure. 20

368 Q. Please state what the defendant said as to the 
price at which he would sell th a t property, before you 
finally concluded and agreed to purchase it ?

Objected to as im m aterial and improper,

A. $7,000. I  asked him what his price was for that 
corner. He said th a t there was about twelve lots, for 
which he wanted $600 a city lot, but th a t he would sell 
it to me for $7,000, th a t is the whole of it, then I  ac- 30 
cepted it.

369 Q. Did t h e  d e fe n d a n t ,  a t  a n y  t im e  a f te r  y o u  h a d  
f a 6 P urc h a s e ,  s a y  a u y  t h in g  to  y o u  a s  t o  t h e  n u m -
ber of lo ts  in  t h a t  tr a c t , i f  so , w h a t  did h e  s a y  ?

Objected to as immaterial.

A. When I  took the deed, he said that I  had 
12

got a lit—



90

tie more land, or ra ther th a t there was a little more land 
than  he supposed there was. T hat he had recently had 
it  surveyed, or th a t i t  had  been surveyed and the sur-
veyor stated  th a t there was a little over twelve lots, 
probably twelve and a half. T hat is all.

370 Q. Do you know whether the defendant has re-
ceived the whole $7,000, the consideration money of that 
sale and purchase of exhibit P . 9 }.

10 Objected to.

A. I  don’t know it as a fact, only what he said. I re-
member it came up in th is way. I  wanted to get a sec-
ond m ortgage on the property on which I  was about 
building an expensive house, and I  went to Mr. Yanlder- 
stine, and asked him if he could assist me* in getting a 
second mortgage on the property. He said he thought 
he could get $5,000 for me from a man named Elias 
Yreeland, to whom he had sold or disposed of the mort- 

20 g age wliicl1 1 g ave him as p art consideration for the 
property. Upon m ature consideration I  know it obea 
fact th a t the defendant disposed of the mortgage to 
E lias Yreeland.

371 Q. Do you know whether or not that moitgage 
has since been paid and cancelled of record?

A. I  do not.
372 Q. H as the defendant ever said anything to you 

as to whether th a t m ortgage was paid or not, if so, what
did he say, and when? v

o a  A. Yes sir, he said to me th a t lie had disposed o & 
mortgage, and I  think I  asked him whether he hadmuch 
discount to make, and he said none. . .

373Q. E xhibit P . 3, being shown to the witness, he is 
asked, were there any buildings or other improveomn 
erected, or pu t upon any of the property in Exhi l •. • 
from the time th a t the defendant purchased the same 
w i t : M arch 1869, to the times respectively, that he so 
portions thereof, to Kilgour, Outwater and yourseiW
Exhibit P . 6, P . 7, P . 8, and P . 9 ?
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A I  don’t know. As to m j  own, there were no im-
provements dn when I  bought.

374 Q. At the time of your negotiations with the de-
fendant for this property in P . 9, how many feet front, 
rear and sides did the defendant tell you, you would gét 
by your purchase ?

A. Just the num ber th a t the deed calls for.
The certified copy of deed from John  H. Van Iderstine 

to William H. Hall, hereinbefore mentioned, is offered in 
evidence on the p art of the com plainants and is m arked 10 
Exhibit P. 9.

375 Q. When, in reference to the timé of your purchase 
of this property, did you pay the defendant $2,000, as 
part of the purchase money ?

A. I  can’t answer. I  don’t remember whether I  paid 
him the $2,000 when I  took the deed. I  am not sure 
about the exact mode of paying it. My impression is 
that I paid it in two installm ents, first $1,000, and then 
another $2,000, in a few weeks or months afterwards.

376 Q. W ithin what time can you sav, you certainly 20 
paid him the $2,000 ?

A. Within two years.

Cross-examination.

377 Q. The land in front of the lot you purchased had 
been sidewalked, curbed and guttered before you pur-
chased, had it not ?

A. Yes, on one side, you will remem ber it was a cor-
ner lot. I t  had been sidewalked, curbed and guttered, 30 
on Paulison avenue. Paulison avenue had also a t th a t 
time been graded in front of the lot. Trees had  also 
been planted in front of the property at that time.

378 Q. Had the lot you purchased been filled up in 
any portions of it ?

A. Not that I  am aware of.
379 Q. At the time you purchased, was Mr. K ilgour’s 

bouse erected on the property adjoining?
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A. Yes. * >
380 Q. W hat was the character of that house, was it

an expensive house for the locality ?
A. Yes, it was a fine improvement.
381 Q. 'H a d  he not laid out a large sum of money for 

the improvement of his grounds ?
A. Yes, th a t was included in the last answer.
382 Q. Have you any idea of the value or expense of 

the improvements, ¿ ilg o u r put on his property ?
A. Not less than $15,000 or $18,000. That includes 

house and everything.
383 Q. W hen was this conversation, you had about 

getting the second m ortgage tor you, on the property 
you bought?

A. The following spring after the purchase.
381 Q. You purchased this property by the lot or tract 

for so much, did you not?
A. I  did.
385 Q. You did not purchase it at so much a city lot fot 

on contents of it, I  mean did you agree to give so much per
20 the city lot for the contents, or a t so much for the whole

trac t ?
A. I  agreed to give $7,000 for the whole tract.
386 Q. Did you have it surveyed ?
A. l a i d  after I  bought it; I  found there was about 

twelve lots in it, I  have never been able to discover there
w a s  a n y  more.

WM. H. HALL.

Sworn to and subscribed ) 
before me May 18, 1876. )

30 I s a a c  V an  W agoner .
Master in Chancery New Jersey.

C h a r l e s 1 M . K . JP a u l i s o n , r e c a lle d  on  the part of the 

c o m p la in a n t .
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Objected to by defendants.

Adjourned to Thursday, June 1, 1876, at 10 o’clock 
A. M. at the same place.

Th u r s d a y , June 1, 1876, examination of witnesses con-
tinued in the presence of respective counsel.

Wi l l ia m H. H a l l , being recalled on part of complain- j q  
ants.

387 Q. W itness being shown paper is asked, is that 
paper the agreem ent you spoke of a t  the last examina-
tion, which you thought you might have had in reference 
to the sale of the property in question, from the defen-
dant to yourself ?

A. Yes it is, the signature to 'th a t paper is the defen-
dant’s signature.

Said paper is offered in evidence on the part of the 
complainants, and is m arked exhibit P. 10. . 20

Objected to as immaterial.

388 Q. A bond and mortgage from William H. H a ’l, to 
John H. Van Iderstine, dated  December 2, 1872, to 
secure the paym ent of $1,000, being shown to witness, 
he is asked, refreshing your memory by those papers, 
what do you now say as to the time when you paid to 
the defendant the first $2,000 of the purchase rnonev of 
that convevance ?

m 30
A. Well this is paid apparently  May 9, 1873, the

ot er $1,000, I  think was paid on the first day of 
January before that.

Gross-examination.

389 Q. W hat is there in th a t to fix the date of the 
payment of the first $1,000 ?
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A. The first paym ent of $1,000 was made on the 5th f 
day of January , 1873, according to th a t agreement.

Taken before me June 1,1876 )
I s a a c  V an  W a go ner , f

Master in Chancery o f New Jersey.

C h a r l e s  M . K . P a u l i s o n , r e c a lle d  o n  p a rt of com- 

0  p la in a n ts .

390 Q In  what condition was the property in question 
described in P . 3, in respect to  improvements at the 
several tim es th a t portions thereof, where conveyed by 
th e  defendant to  K ilgour. Outwater, and Hall respect-
ively. by Exhibits P . 6, P . 7, P- 8, and P. 9. compared 
■with its condition in  th a t respect a t the time of the sale 
bv the com plainants to  the defendant?

A. T he property  conveyed by the complaman s as 
20 shown by exhibit P .S ,  had  a barn on it, which by the 

term s of sale was not sold with the property, and ™ 
taken off soon after the sale by the complainants With 
th a t exception the property in question was in the same 
condition a t the time it  was sold by the complainants to

the defendant, and a t the time of the s“le ‘o K'f " " '’ 
Ontwater, and H all. At the last th ree sales therewas. 
erections on the property, nor any improvements mad 
on the property of any o ther character.

391 Q. Do you know whether or not the $5,00 
30 gage given by H all to  Van Iderstine, to secure part -

the consideration money of the c o o v e y a n c e  from he d^
fendant to H all, as heretofore testified to, had bee p 
to Van Iderstine, and if so, when? • ,... wftg

A. I  do know th a t th a t  m ortgage was paid, and
paid before F ebruary  17,1875. : , m
P A certified copy of an assignm ent of mor^  « 
Jo h n  H . V an Iderstine, to  E lias L '
12th. 1873, recorded in Passaic County Cleik
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Book H, of assignm ents, page 104, is offered in evidence 
on the part of the com plainants and is m ark eexhibitd 
P. 13.

A certified copy of a discharge of m ortgage executed 
by Elias J . Vreelomd, dated F ebruary  17, 1875, and re-
corded in said Clerk’s office, in book A, of discharges of 
mortgages, page 139 is offered in evidence on the p art of 
the complainants, and is m arked exhibit P. 14.

Said exhibits P. 13. and P. 14, objected to by defend- 
ant’s counsel.

A cancelled bond given by William H . H all to John 
fi. Yan Iderstine, to secure $1,000, dated December 2, 
1872, and its accom panying mortgage recorded in said 
Clerk’s office in book 3, of m ort gages, page 422, are 
offered in evidence on the part of the complainants, and 
are marked exhibits P. 11, and P. 12.

Objected to. 20

Croas-exarain ation.

392 Q. Do you swear that you know that mortgage 
was paid ?

A. Yes.
393 Q. Did you see it paid ?
A. No.
394 Q, Then your knowledge is not personal, is it?
A. No ; only from evidence th a t is conclusive to my 30 

mind.
395 Q. You mean then th a t you know it was paid be-

cause there is evidence conclusive to your mind th a t it 
has been paid ?

A. I  mean just what I  said.
396 Q. W hat is th a t ?
A. That is the fact th a t I  have seen the mortgage can-

celled of record.
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397 Q. Is  th a t j  our whole answer ?
A. Yes.
398 Q. W here did you see the mortgage cancelled of 

record ?
A. A t the Passaic County Clerk’s office.
399 Q. An entry on the books do you mean ?
A. Yes.
400 Q. And having then seen this entry of cancellation 

on those books, do you mean to swear that you know the
10 m ortgage is paid ?

A. I  know it  from that fact and other facts that have 
come to my knowledge that I  know of.

401 Q. W hat are the facts?
A. Mr. Callender, who purchased the property of Mr. 

H all, got a loan of the M anhattan Life Insurance Com-
pany of New York, on the property covered by this mort-
gage, and he paid, or saw that the m ortgage was paid be-
fore he obtained the loan from the company, and the 
County Clerk’s records of Passaic County corroborate

20 these facts. I  have seen the record and besides I know 
the fact from officers of the Insurance Company and Mr. 
Callender.

402 Q. Your whole information about it is from other 
people and from other scorces than your personal know-
ledge, is i t  ?

A . I t  is from the information which I  have obtained in 
a way I  have testified, and that is a kind of personal 
knowledge which give me reasons to believe the fact tes-
tified by me in my previous answers.

3 0  4 0 3  Q . The true state  of the .case  then is, you believe
from the information th a t you have received from other 
sources, th a t the mortgage* has been paid, but you do 

know th a t it has been paid ; is not that what yon 
mean ? •

A. A personal knowledge of the facts which I have 
stated  is the only personal knowledge I  have of the pay- 
ment of th a t mortgage.

404 Q. Question 403, repeated.
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A. The true state of the case is just as I  have testified 
and the inferences from th a t testimony,, any body is at 
liberty to determine [what inference to draw, and what 
slate of the case it is as propounded to me.

405 Q. Do you now swear that you know that m ort-
gage was paid and answer yes or no to that question ?

A. I  say yes, with the facts already testified to by me, 
tis the reasons for my answer.

406 Q. Are you unwilling to give a direct categorical 
answer to the previous question. Are you unwilling to 10 
doit?

A. I  am not unwilling to answer it with the qualifica-
tions already stated.

407 Q. Are you unwilling to answer it w ithout qualifi-
cations ?

A. I  am not willing to answer it, only in the manner 
which my conscience and judgm ent dictates, and that is 
as I have just answered.

408 Q. Does your conscience and judgm ent, dictate 
that you should answer it with, qualifications, and not 20 
directly, yes or no ?

A. Yes, in the mode and m anner already answered by 
me. -

4 d Q. That mode and manner is with qualifications 
is it not?

A. My answer ought to settle that question, or does ex-
press a qualification.

410 Q. Does express a qualification to the answer of 
the above question ?

A. Yes. gQ
Q. W hat did you mean then, by answering in your 

feet examination, and again at your first question to the 
ss examination, th a t you knew the m ortgage was

P!|j > and without any qualifications in your answer to 
either question?

A. I  meant it, th a t I  knew it as a fact, in the same 
ay iat I  know who is the owner of a tract of land, by 
n examination of the records 

13
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412 Q. Before you answered th a t question in your di-
rect examination, was not your attention called by me to 
the fact, th a t knowledge m eant personal knowledge, and 
th a t you m ust speak from personal knowledge in answer-
ing the questiou ?

A. I  think th a t while the complainants’ attorney was 
propounding to me th a t question, and after he had put 
the question you suggested some amendment of that 
question, which I  think was an interrogatory as whether

10 my knowledge was personal, and I  did not feel at liberty 
to reply to it, only in the form of the question propound-
ed by the plaintiffs’ attorney.

413 Q. D idn’t you say th a t I  could find out on a 
cross-examination, whether your knowledge was personal.

A. I  think I  did n o t make th a t reply, but did say that 
he could find out what knowledge I  possessed on a cross- 
examination.

414 Q. You intended by your answer to that question 
on your direct examination to convey the impression of

20 personal knowledge, did you not ?

D efendant’s counsel requests M aster to read questiou 
in direct examination, which the M aster does (391.)

A. If it is m eant by personal knowledge, that I saw the 
money paid, I  did not intend to say that I  had a Per 
sonal knowledge.

415 Q. C an 't you give a more direct answer to this 
question than t h a t ; if so, please do i t !

30
Com plainants’ counsel objects to this question, on 0 

ground th a t the witness gave a direct and explicit answer 
to the question propounded, and he also objects to t 0 
prolongation of the testimony on this subject, inasmuc 
as the witness meaning and understanding, was long ago 
perfectly apparent.

A. I  think I  cannot give a more definite answer to ex 
p ress the tru th .
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416 Q. Was there an agreem ent signed in reference to
the taking the barn off the property, at the time of pass-
ing the papers ? *

A. There was no agreem ent signed that I  have been 
able to find, I  can’t say whether the agreem ent was ever 
signed or not.

417 Q. Was there not a paper signed by Mr. Van
Iderstine, in reference to your having three or four 
months in which to remove the building, and given to 
you? 10

A. There was an agreem ent in writing prepared pro-
viding for such removal, bu t whether it was ever signed 
by Mr. Van Iderstine, or myself, or both, I  do not now 
know or remember.

418 Q. Have you any such paper in your possession 
now; I  mean have you it among y^our papers in yo»r 
possession, I  speak of a paper signed by Mr. Van Id e r-
stine, and not of the paper marked Exhibit P. 2 ?

A. I  have no such paper in my possession, nor do I  
know of any existing. 20

419 Q. The buildings remained on th a t property until 
what time about ?

A. I  think it was taken away by me within or about 
the time, four months provided in the agreem ent spoken 
of by me.

420 Q. During th a t time you paid nothing specially 
for this privilege, did you, $nd you were to pay nothing, 
were you ?

A. Only the consideration expressed in the agreem ent 
for the conveyance of the land, it being a p art of the 30 
consideration for the agreement, but no special other 
consideration.

421 Q. At the time of the sale to Hall, had no tK ilgour 
already made large im provem ents on the property  which 
he had purchased ?

A. I  do not remember accurately whether K ilgour had 
commenced and progressed with his improvements, a t the 
time that H all purchased of Yan Iderstine, but my irn-



pression is th a t he had commenced and made progress 
in his improvements at the time, but I  am not sure of 
the fact.

4"22 Q. You pass that property nearly every day, and 
have since you sold it, do you not ?

A. No. /
423 Q Didn’t K ilgour commence to b u ill soon nicer

his purchase, I  mean in the same season ?
A. Mr. K ilgour purchased at two different times, and 

ip  I do not now remember how soon after the several pur-
chases he com m enced improving his property.

4 2 1 Q. H is was the first house built ou the lot, was
it not ?

A. Yes.
425 Q. W hose was the next?
A. Mr. Hall ; William H. Hall.
426 Q. When was th a t bu ilt?
A. I  do not remember.
427 Q. About what time?

on A About shortly after he purchased the property.
™  C. M. K. PAULISON.

Taken before me, Ju n e  1, 1876. )
I s a a c  Y an  W agon er , )

Master in Chancery, New Jersey,

Com plainants rest.

Adjourned to 11 o clock, P. M.

30
14 o’clock, P. M. Exam ination adjourned to June, 

1876, 10 o’c’ock, A. M., at same place.

Au g u s t  31, 1876. Examination of witnesses iu above 
entitled cause continued in the presence of the respec lve 

counsel.
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Jo hn H. Van  Id e r s t i n e , a w itness produced ou the 
part of the defendant, being duly sworn according to law, 
on his oath deposeth and saith :

lam  the defendant in this suit. I  live at Passaic, and 
have lived there all my life, or near there. I  am a mason 
by trade.

In* 1869,1 had negotiations with Mr. Paulison with re-
gard to the exchange of property. I  then owned some 
property on River street in Passaic. I t  was a house and jQ 
lot encumbered by a m ortgage for $2,700; I  conveyed 
that property to Mr. Paulison, and at the time of that 
conveyance I  received a deed from Mr. and Mrs. P au li-
son for property.

Said deed is offered in evidence ou the part of the de-
fendant and is marked Exhibit D. 1,

I also executed a t the same time a bond and mortgage 
and delivered the same to Mrs. Paulison.

Said bond and mortgage are offered in evidence on
the part of the defendant and marked exhibits D. 2, and 
11. 3,

I know Samuel B. F ritts  who testified in this suit; I  
have had conversation with him with reference to the 
ffiver street property. I t  was in February, 1869, I  can’t 
sav exactly the day.

428 Q. W hat took place between you and Mr. F ritts  oft 
W.! , rf  erence the sale of your River s tree t'p ro p e rtv
at that time? "

I  wanted to sell my River street proper- 
y- n tts  was a real estate agent. When I  told him 
a, °U property and wanting to sell it, he told me

ou r. Paulison wanting to sell a piece of property, 
he had on Paulison avenue. J
of?29 Hid lie tell you what that property consisted
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‘lObjected to, the com plainants’ counsel claim that the 
only proper course of examination a t this trial, is to let 
the witness narrate, w ithout prom pting or suggestion, 
the'conversation called for by the question before the

last.

10

20

A. H e did. * t ,
430 Q. W hat was it. I  mean the Paulison property. 
A. I t  was a piece of property lying between High

street and E rie street.
431 Q. Go on and tell what took place between you

and Mr. F ritts  w ith reference to it ?
A W e went down and looked a t it and he told me 

what lot he had  sold out of it. T h at he had sold the cor- 
ner plot o u t of th a t property. I  told him that I  could" 
take it all, it was more than I  could take care. »¡» 
more than  I  had  money to manage for. I t  run along 
some time. H e broached the subject d.flerent time, 
when I  would meet him  on the street. He would spoal 
about it. I  met him  one day after this. He o "> 
th a t M r. Samuel H opper, had  been up to look at tt 
property, and if I  wanted to  m ake an exchange w 
Paulison, th a t if I  wanted to  make a trade 0 ’
I  had  better do it before it was gone, and I  * » *  
F ritts  th a t he could see Mr. Paulison o see 
w ouldn't sell about half of it, th a t I  couldn t take *». 
Some few days afterwards I  saw him, Fritts again. H 
to ld  me he had  seen M r. Paulison, andbhe answer 
he got from M r. Paulison, th a t he would» t sell half of , 

30 th a t he wouldn’t sell unless he could sell the ^  
I t  run along a little while. I t  was in the ne „ 
of five or six weeks th a t the talk of this proper r  
the time he speke to me first until about e H *  
p a rt of February . Then he spoke to me ag 
th is property. T his was the time tho e
per had been to look a t it. I  told him h® could “ be 
Paulison. H e insisted on us getting Jog® ®'' j  wollu 

we could make a deal. I  told him
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meet Mr. Paulison at his office the next day, sometime 
in the forenoon I  th ink it was. I  went up the next day.

482 Q. Did you make any agreem ent with F ritts  for 
the purchase or exchange of the property ?

Objected to as leading, and because counsel in ter-
rupted witness in his narrative in order to interject this 
question.

Counsel for defendant denies this.
10

A. No sir.
433 Q. W ith whom was your agreeinsnt for the pur-

chase of this property made ?
A. Mr. Paulison.
434 Q. W here was it made ?
A. Fritts* office.
435 Q. Do you recollect when it was made ?
A. About the first of M arch in 1869.
436 Q. Who was present at the time of the making of

the agreement ? 20
A. I  think F ritts  was in his office, me, Mr. Paulison 

and Mr. F ritts .
437 Q. Ju s t tell what took place at the making of the 

agreement ?
A. I  met Mr. Paulison there and he told me what he 

would take for his property. He would take my equity 
in River street house which was $3,800, and him a m ort-
gage back of $7,100. I  set a little, considered over i f, 
and told him that I  would take it. Then he spoke about 
making out the deed ; th a t he would make out the deed 30 
and to meet up a t his house on the th ird  of M arch to 
pass the papers.

*38 Q. At that interview, did you agree to take this 
property of Mrs. Paulisou’s at $350 per city lot ?

A. I  did not.
439 Q. Did you at th a t interview make or assist in 

making any calculation as to the num ber of city lots in 
the property ?
i
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A . I  d id  n o t.
440 Q. Was anything done by any person in calcula-

ting the num ber of lots, and if so, by whom and how?
A. W ell Paulison, when I  came in there was figuring 

on a piece of paper before he told me what he would take 
for this property, he was figuring on a piece of paper, 
what he figured I  could not sayi

441 Q. Did he have a map of the property there at 
the time he was figuring ?

10 A. W ell I  couldn’t say positive whether he had or not.
442 Q. W as any agreem ent in writing made at this 

time between the parties ?
A. Not to my knowledge.
443 Q. D id you give any directions or data for a writ-

ten agreem ent a t th a t interview ?
A. Not to my knowledge. I  don’t recollect that I did.
444 Q. W hen next did you see Mr. Paulison?
A. U p to his own house.
445 Q. At what time ?

20 A. On the th ird  day of March, in the evening.
446 Q. W ho was there?
A. Mr. Paulison, Mr. F ritts  and I.
447 Q. W hat took place up there?
A. H e had his deed made out (Exhibit D. 1.) H e had 

it made $11,000, and I  spoke about it that he haditmade 
different from what he told me the amount which he named 
up at F ritts ’ office, and his answer to it was, that it was 

* his custom ary rule when it came near the amount to
make it out even money. Then he spoke about an agree

30 ment which he drew up himself and wanted me to sign 
it, th a t he was to have the use of the property 
to remove the barn and outbuildings, I  think it was 
two or three months, I  think it was to the first of 
I  am not positive ; I  found fault with it, I  didn t t in 
it was right, I  found fault with it at the time,I didn ttu» 
it was right to pay for the property and him to have t 16 
use of it. I  signed the agreem ent that Mr. Paulison rew 
up and took the deed, and also signed the bond andmor
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gage referred to before. Before I  went away from the 
house, he showed me a map annexed to abstract of title 
which is offered in evidence on the part of the 
defendant aud is marked Exhibit D. 4, which he said 
would be useful to me and advised me to buy i t ;  I  asked 
him what it would cost and he told me three dollars, I  
paid him three dollars for it and took the map. W hen 
I was outside on the stoop, F ritts  and I  hail left together,
I spoke to Mr. F ritts  about signing th a t agreem ent, th a t 
I didn’t think it was righ t th a t Paulison would' always 10 
mauage to get on the best side. He didn’t say a great deal 
about it. He said he thought Mr. Paulison would have 
the property taken off the property soon, which was not 
so, as the building wasn’t take off the property for three 
or four months?

Counsel for com plainants requests that all the la tte r 
part of the foregoing narrative relating to what W’itness 
said to F ritts, be stricken out, it not appearing th a t 
Paulison was present. 20

448 Q. With whom was that agreem ent that you men-
tion that you signed left ?

A. With Mr. Paulison.
449 Q. Have you ever had it or seen it since ?
A. I  have not.
450 Q. The consideration mentioned in Exhibit D. 1, 

is $100 more than the actual price you say was agreed 
od, did you pay Mr. Paulison $100 additional to make
up the $11,000? 30

A. No, sir.
51 Q. A t the interview at Mr. Paulison’s house was 

uuy change from the price agreed upon at F r itts ’ office, 
iuade between you ?

A. There was not.
52 Q. W here was the final agreem ent as to price

made ?
A. At F ritts ’ office.

14i
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453 Q. W itness is shown E xhibit D. 4. What took 
place between you and Mr. Paulison, at the time he ad-
vised you to purchase this, E xhibit D. 4?

A. Well he told me, I  should sell from Erie street up 
to the top of the hill and make one large plot, and that 
would enhance the value of the balance of the property. 
H e pointed it out on the map and advised me to sell one 
large plot, the lower end of it from Erie street up, and 
th a t would increase the value of the balance of the prop- 

10 erty.
454 Q. At the time you made the agreement and the 

papers were passed, what did you understand to be the 
total amount of the purchase money of the property con-
veyed to you, over and above your River street prqperty?

Objected to, the witness m ust tell what was said about 
th a t m atter.

A. $7,100.
20 455 Q. WTould you have been willing to pay, or agree

to pay from $1,000 to $4,500 more for this property con-
veyed to you ?

30

Objected to.

A, I  would not.
456 Q. H ad you understood th a t the purchase money 

was to be this amount in addition, would you have made 
this agreem ent to purchase ?

Objected to as before.

A. I  would not.
457 Q. This purchase did not convey the lot on the 

corner of H igh street and Paulison avenue, did it ?
A. I t  did not. The lot on the corner, 60 feet front by 

122 feet deep, was not contained in Exhibit D. J* ia 
lot was then owned by Mr. Neff, from whom I pure ase



107

it in 1869, during the summer. I  can’t say in what 
month.

458 Q. At the time of the purchase of the property 
from Paulison. or of the agreement, had you any knowl-
edge that there was a m istake in the m easurem ent in the 
map of Mr. Paulison ?

A. No, I  did not.
459 Q. H ad you m easured the property by stepping it

or in any other m anner? ■
A. I  had not. 10
460 Q. When was your first knowledge of a m istake in 

Mr. Paulison s map, and from whom did you get it ?
A. In the fall of 1869, on the 8th of October, from Mr. 

Strange, I  got the information.
461 Q. Mr. S trange in his testimony says that when he

told you of the mistake, you told- him you thought there 
was, as you and another man had stepped  it, or some-
thing to that effect, w hat have you to say in reference to 
this. Did you or another man step it, if so tell the cir-
cumstances and what took place and the tim e? 20

A. Some two or three weeks before I  saw Mr. S trange 
or met him, at the time he told me, me and Mr. Dema- 
rest Hopper, was Upon the ground. H e talked about 
buying the plot. We had this map (Exb. D. 4), with us 
aud he wanted to buy a lot, and he stepped it down from 

igh street corner till about half way down, where he 
wanted to locate a plot for himself. E ither one of us 
bad the map, and he 'm ade the rem ark th a t it looked as if 
there was more ground in the lower end, than there was 

the upper by this map. H e asked me where the line 30 
was on Erie s t r e e t ; I  told him th a t the E rie  Road had a : 
piece of ground along there and E rie street. I  d idn’t 
oow the width of that. I  couldn’t tell him how far it 

ion down there to the side hill.

Counsel for com plainants objects to so much of the fore- 
gomg narrative, as relates tp the conversation and pro- 
Cee mgs of defendant and D em arest H opper,
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a m  O At the time of the conversation with Strange 
had there been any other stepping off that you

10

20

know of ?
A N ot to my k n o w le d g e /T h e  first time Mr, Hopper

stepped it with me, was some three weeks before Mr.
S trange discovered the m istake. \ ^

463 Q- W as th is interview with Hopper after you had
purchased the corner lot ? T , ,

A. I  can’t say positive about that. I  dont know
whether I  had the corner then or not.

464 Q- H id you pay the in terest regulaily on the mort-

BT  Id id 7’10T he paym ents of tl.e interest and the prim 
cipal are endorsed on the bond, Exhibit D. 2, and tie

" i / C t t l s  the condition of the property at,he 
time of your purchase, and what expense did yon go to

1Q r “ n a“ » /  condition. There was no street 
on the Paulisou avenue side. There was brash an » 
stone fence on the line taken for the centre of. 
avenue T here were hollows in portious pf it Ule "P 
some eight feet. These, were the barns used to be, so »  
where near the middle of the property, near a on 
wav down from High street. In  the first place I got 
Adrian Van Blarcom, who cleared up the old fence w ere 
the stiee t was to be, took out the stone, brush, filled "P 
he bo lo ls  in the s’treet so that yon could ride 

I  paid him over $200. 1 had filling done where ,
barns were, by Hoxsey. I  paid for that • * * * £ *  
dollars 1 give H oratio  N. Johnston a contract for 
w  “ hollow where the barns were. I'paid him b e t «  
$80 and *90. I  paid Joseph  Adams for flagging, g 
W  streets, between $500 -3 * 6 0 0 ^  I  paid 
tessm euts for grading the street, $666.68. J  ^  
boreis took out trees, stone &c., clo“ '1“g lol
was an old apple orchard here known as he 1 ^
These im provem ents were-made, th a t is 1 
street grading was made in the latter pai o

30



109

I bought the Neff property before I  sold any. The 
first sale I  made was to Kilgour. H e purchased the 
lower end from E rie street up. H e pnr-cliased th irty  lots 
in all.

466 Q. W hat efforts did you make to secure a pur-
chaser for the property, and how did you come to get 
Mr. Kilgour to take a portion of the property ?

Objected to as im m aterial.

10A, Mr. Dunn was living righ t in the rear of this p rop-
erty, and I  was working up there one day. H e said Mr. 
Kilgour wanted to get down to Passaic, and he liked the 
location down there close to the statiou and if he bought 
it, he would build a house and improve the property.
So I  told him to see him and get him to come down 
there some time, which he did, and I  afterwards nego~ 
tiated a sale with K ilgour. H e pu t up buildings there, 
and spent about $30,000 there for property, house and 
outbuildings. . o q

467 Q. How do you arrive a t this estim ate ?
A. The price what he paid, me for the ground, the 

contract for the house, which Dem arest and I  built, and 
he had a great deal of work done outside of that, barns, 
green houses, walls around the front of his place, te r-
racing &g.

468 Q. W hat was your next sale of the property ?
A. To Richard Outwater.
469 Q. W hat portion of the property did you sell him,

and at what price ? qq

A. I  sold him righ t adjoining Kilgour. L ot 80 feet by 
182 feet, for $2,975.

470 Q. W as th a t sold by the city lot ?
A. No.
471 Q. W hat was your next sale of the property ?
A. To William H . H all, for $7,000. I  asked him 

$7,250 for it. H e asked me how many city lots there 
was in it, I  told him I  didn’t know, I  had not measured
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it, I  thought, there was in the neighborhood of twelve 
city lots in it. H e told me he would give me $7,000 for 
it. I  sold it to him  for $7,000. T h at was the balance 
of the property, including the Neff property.

Adjourned to 2 o’clock, P. M.

10 2 o’clock, P . M.
.

J ohn  H. Yan  I d e r s t i n e , on direct examination.

472 Q. How much did you pay for the Neff property? 
A. $1,500.
473 Q. D id Mr. H all, a t the time he purchased from 

you, purchase any other portion of property, if so state 
what you had to do with it ?

20 Objected to, as immaterial.

A. H e did. H e purchased Mr. Outwater’s, that is the 
lot I  sold to Outwater. H e didn’t want mine unless he 
had O utw ater’s. H e wanted me to go and see Outwater 
and see what he would take for it. I  went to Outwater 
and asked him what he would take for it, and he said he 
would take $3,600, and no less for it. I  so reported to 
Mr. Hall, and Mr. H all afterwards went to see Mr. Out-
water and he purchased it. I  think he paid $3,600 for 

30 the lot.
474 Q. W hen was the fiist time that Mr. Psulison said 

any thing to you about the mistake in the map, or made 
any dem and upon you in reference to the purchase, after 
the purchase ?

A. I t  was in February , 1875. I  think it was some-
where about the 12 th.

475 Q. W hat took place then?
A. Mr. Paulison came to my house with his counsel, John



I l l

C. Paulison. H e came to see me about this property.
He thought I  ought to pay him som ething extra for the 
lots on this plot of ground th a t I  bought. I  told him 
that I  had bought the property of him once. I  didn’t 
see why 1 ought to pay twice for a piece of property.
And I also told him th a t I  paid him just what he asked 
me for the property. H e advised me to settle it. T hat 
lawsuits were bad to get into. And as he was going 
away out of the house, he wanted me to think over and 
come and see him about it. And I  said 1 would see about 10 
it. *

476 Q. H ad Mr. Paulison ever spoken to you about 
this matter before th a t time ?

A. He had not.
477 Q. H ad Mrs. Paulison, one of the complainants, 

ever had any conversation about th is m atter with you ?
A. She never did.
478 Q. Hid Mr. Paulison ever tender back to you the

bond and mortgage, and the Hiver street property, or de-
mand a reconveyance of the property  you purchased ? 20

A. He did not. H e did not have it to tender it back.
He disposed of the m ortgage soon after I  gave it. I  
have understood th a t he does not own the River street 
property now.

479 Q. Hid you ever have any conversations with Wil-
liam H. Tice, in reference to the exchange or sale between 
yourself and Mr. Paulison ?

A. I  did.
480 Q. Hid you in any of' the conversations with him,

ell him that you bought the piece of ground, supposing 30 
that there was a certain  num ber of lots in it, and there 
proved to be more, and th a t you estim ated the value of 
tie piece by $350 a city lot, or words to th a t effect ?

A. No sir, I  didn’t tell him any thing about the city lot.
81 Q. I n the first conversation you had with him
\ ^le mistake in the m ap w’as discovered, what did 

Jou tell him about it, tell what took place?
He told me th a t lie had understood th a t Mr.
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Paulison had sold it per city lot, I  told him that it 
was nt> sucht hing. I  bought it by the whole tract, Mr. 
Tice told me th a t ho had understood that Mr. Paulison 
should have said th a t I  had got the best of him; in 
answer, I  told him th a t Paulison had got the best of me 
at the time I  went to get the deed, in getting me to sign 
an agreem ent whereby he would hold the property for 
three or four iponths, while I  was paying the interest on 
the purchase.

10 482 Q. D id you ever, in any of these conversations with
Mr. Tice, tell him th a t you had bought the property at 
$350 a city lot, or any thing to th a t effect?

A. 1 did not.
483 Q. D id Mr. Tice, in any of the conversations with 

you, state  th a t he represented Mr. Paulison, or was 
talking with you on his behalf in the matter ?

A. H e did not.
484 Q. Did you ever know fion Mr. Tice, that be was 

requested to see you by Mr. Paulison?
20 A. No sir.

485 Q. You went down you say with Mr. Frittsto 
look a t the property  before the purchase, did you go 
over the property  with him ?

A. I  did.
486 Q. In  what condition was the property at that time 

with reference to the boundaries of it being ascertainable, 
state how the property was marked, if at all, on all the 
sides of it, as it was pointed out to you that day ?

A. H igh street side, the fence was up, post and rail
30 fence; H igh street was opened on the rear line, the fence 

was on it and ran down to the railroad from High street, 
there was a post and rail fence along the ditch on t e 
side of the railroad, th a t ran to a stone fence in th e  centre 
of what is now called Paulison avenue, that was not then 
opened, and the stone fence ran up as far as this proper
ty to H igh street; the corner lot was then staked on,
found the stakes there; th a t was the lot sold to Neff.

487 Q. W as that the property which you understoo
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you were buying, and which was conveyed by the deed 
to you ?

A. It was.
488 Q. Did you ever tell F ritts  before seeing Paulison, 

that you had concluded to make the.'deal for the prop-
erty |

A. I  did not, not till I  knowed what I  had to pay Mr. 
Paulison.

489 Q. From whom did you knowr th a t ?
A. From Paulison himself in F ritts  office, when he told 10 

me what he would do. »
490 Q. Did you agree with F ritts, th a t you would, pay 

$350 a lot for the property ?
A. I did not.
491 Q. Did you ever make any agreem ent to take the 

property before the agreem ent with Mr. Paulison at Mr. 
Fritts’ office ?

A. I  did not.
492 Q. You live near Mr. Paulison don’t you ?
A. Yes. 20
493 Q. Since the time of the purchase have you seen 

him very frequently, if so, about how often ?
A. Some days I  have seen him may be once or twice, 

some days 1 wouldn’t see him at all. I  have seen him ,off 
and on duriug all the time.

494 Q. H ave y o u  h ad  o th e r  d e a lin g s  w ith  h im ?
A. Yes, I  have done some mason work for him occas-

ionally, once in a while wh^n we would meet, we would 
speak, pass the time-of day.

495 Q. Did ycu ever, in the negotiations with Mr. Kil- 80 
gour offer him the whole property, or tell him tlia t he 
could have it all for $350 a lot, which was what you paid,
0 }ou recollect any such conversation or words to that 

effect ?
• I do not, not at the time he purchased the twenty 

ots. He wanted to buy the whole, though afterwards 
6 ma(ta me an offer for it, half of it to be paid in blue 

stone bonds or about one-half, and the o ther on bond
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and m ortgage. 1 wouldn’t take it, and the offer fell 
though.

496 Q. D uring the Summer and Fall of 1869, would 
you have been willing th a t Mrs. Paulison should have 
had the property  back on returning the bond and mort-
gage and Kiver street property to you ?

A. I  would th a t Summer, I  would have been very hap-
py to have had the mortgage and the property back. I 
had  the blues about the purchase of it, that is whatOut-

10 water told me. I  was sick.

Cross-examination

497 Q. You said th a t Paulison did not speak to you iu 
reference to the error in the map of this property, or 
make any claim upon you for additional compensation 
for this property until February, 1875, you mean he did 
not personally do this, do you not?

A. H e did not, no ; nor nobody else to my knowledge.
20 498 Q. M any other persons did speak to you about the

m atter between the F all of 1869 and February, 1875, did 
they not?

Objected to, as indefinite.

A. No, s i r ; I  m ight have had one or two who might 
have asked me about having heard something about it, 
but not anyone on account of Mr. Paulison.

30 Exam ination of witnesses adjourned to Saturday, Sep-
tem ber 9,1876, a t 10 o’clock, A. M .,by consent.

Se pt e mbe r  9 ,1876, by consent of respective counsel, 
examination adjourned to October 12,1876.

Oc t o be r  12,1876. Examination continued in the pres* 
ence of respective counsel.



J o h n  H . V a n  I d e r s t i n e , cross-examination.
499 Q. Do you mean to  say, th a t Mr. Tice, who lias 

testified in this case, did not speak to  you about the  fact 
of your having obtained more land by Paulison’s deed 
to you, than you say you thought you had obtained.

A. He did not, not through Paulison. H e never men-
tioned Paulison to me.

500 Q. But he did have a conversation with you, in
reference to the discovered error in Paulison’s Addition 
No. 2 map, did he not ? 10

A. He said he had heard  about it. H e asked me 
what it was.

501 Q. Did he no t say to you, that if such an erro r ex-
isted in fact, that he thought you ought to pay Paulison 
for the difference between the quantity  indicated by the 
map and the real quantity  in the tract, or words of that 
significance ?

A. He did not.
502 Q. And did not Mr. Strange, the surveyor, Mr. 

Gilbert D. Bogart, and others, speak to you in regard  to 20 
that error after Mr. S trange discovered it, and express
to you the same opinion in regard  to your duty, to pay 
for thip difference ?

A. All that Strange told me was th a t he had  discover-
ed the error in Paulison’s map, and th a t is all he spoke 
to me about it. T hat was in the fall of 1869, about O c-
tober I  think, when he was taking a survey of the street.
Mr. Bogart got talking to me once about it, last Febru-
ary a year ago. H e asked me how I  bought th a t prop-
erty. Bogart asked me how I  bought the property. I  30 
told him I  bought in bulk.

The latter part of the answer objected to,¡by complain-
ants’ counsel.

503 Q. Question 502 repeated.
A. Strange told me about it, October 8, 1869. Mr* 

Bogart also spoke to me about the errors ; *no one else
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spoke to me about it according to my recollection. 
They did Dot express any opinion with regard to my 
duty to pay for the difference.

504 Q. You told S trange and Bogart in these conver-
sations, th a t you bought the whole of this property in 
bulk, and not at a certain ra te per city lot, did you not?

A.’ I  did.
505 Q. B ut did they not say th a t if you had bought 

this property iu the latter manuer, that is, by city lot, 
and as indicated on map Paulison Addition No. 2, and 
this error existed, th a t then you ought to pay Paulison 
for the difference ?

A. They did not.
506 Q. Do you not know th a t in the real estate offices 

of Mr. M arsellus, Mr. F ritts  and Mr. Bogart, that the 
m atter of this discovered error in this map, and of your 
purchase of this property was frequently asuhject of con-
versation, both to you and in your presence, since the fall 
of 1869 up to a year or two ago. And that the opinion
was often expressed iu those conversations, that if this 
error existed, you ought to pay for this difference.

Objected to, uuless persons with whom the conversa-
tions were held, are indicated.

A. There was not much of a conversation about the 
property until after the suit was commenced, and after 
the suit was commenced, I  never had a man to tell my 
th a t 1 ought to give him more than  I  had agreed to pae 
for the property.

507 Q. Question 506 repeated.
A. They m ight have had a conversation among them-

selves, but not to me. They m ight have asked me how 
the m atter was, and I  m ight have told them. They nev-
er told me th a t if this error existed I  ought to pay for 
the difference.

508 Q . You have testified, that during the summer ot 
1869, you would have been willing to deed back to r.
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Paulison this property upon the complainants re-deed- 
jn<r to you the River street property, and giving up this 
$7,100 mortgage. You do not mean to say th a t after 
Strange told you about th is discovered error in the map 
Paulison Addition No. 2, you would have been willing to 
do this, do you ?

A. I  would like to have deeded this property back a t 
any time in 1869, before I  sold a p a r t of it, and would 
have been willing to have given him something too to j q  
have taken the deed back.

509 Q. Did you not, after S trange told you about this 
error, tell Mr. Tice th a t there was more land in this 
tract that you had received a deed for from the com-
plainants than you a t the time of purchase supposed 
there was ?

A. I t  was Mr. Tice th a t told me about that, spoke to 
me about it. H e asked me how it was, whether I  bought 
it by city lot, I  told him no, I  bought it in’ bulk. I  also 
told him Paulison had  got the best of me by having the 20 
use of it for three or four months, me paying him inter-
est for it.

Answer objected to by com plainants’ counsel.

510 Q. Question 509 repeated.
A. I  did not tell him so, he spoke to me about it.
511 Q. You mean th a t he opened the conversation in 

reference to the error in th is map, do you not ?
A. He did. ’
512 Q. But in that conversation did you not tell Mr.

Tice that there was a greater quantity  of laud in this 
tract than you a t the time you purchased it supposed 
there was ?

A. I  told him that the lot was no larger than when I  
went over it and looked a t it, th a t is what I  told him.

513 Q. Question 512 repeated.
A. No.
514 Q. Do you mean to say th a t you did not give Mr.
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Tiee to understand that you found, by reason of this dis-
covered error in th is map, th a t you had obtained more 
land than you supposed you were receiving when you 
purchased this tract ?

A. I  did not give him so to understand.

515 Q. D idn’t you give him  to understand anything 
like that?

10 Objected to, as indefinite.

A. I  did not.
516 Q. You say you told him the lot was no larger than 

it  was when you went over it and looked at it. Did you 
tell him, th a t before you purchased you had been on and 
over th is ground and formed a judgm ent as to the quan-
tity  of land in it, or to th a t effect ?

A. No.
517 Q. W hat then did you tell him  about your having 

20 been over it and looking a t it ?
A. I  told him as I  told you before that the lot was no 

larger than  when I  went over to look at it ?
518 Q. D id you tell Mr. Tice when you had been over 

it and looked a t it ?
A. I  don’t know ‘as I  did tell him the time. I don’t 

think I  did tell him.
519 Q. W hen you told him that, to what time did you

refer ? *
A. The time when me and F ritts  was over it, before I 

gO purchased it.
520 Q. H ad  you not been on th a t tract before the time 

referred to in your last answer ?
A. I  had  been over th a t property at different times 

from a school boy up. I  used to cut across it going to 
my work.

521 Q. H ad  you not been on and over it before the 
time th a t you were there with Mr. F ritts  with a view of 
purchasing it ?
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A. I  might have been down there once or twice and 
looked over it. I  think I  walked down there one Sun-
day.

522 Q. Had you not been on and over it between* the 
time that you were there with Mr. F r itts  and the time 
you purchased it with a view of purchasing ?

A. I  might have been down there, but am not positive.
523 Q. Did you not a t one or more of these times th a t

you say you were on and over this ground, form a judg-
ment as to the quantity  of land in the tract ? 19

A. No, s i r ; I  never m eant to purchase the whole of 
it, until the day I  met Mr. Paulison in F ritts ’ office.

524 Q. Do you mean to say th a t you had formed no 
opinion, estimate, or judgm ent as to the quantity  of land, 
either so many city lots, or some other measurem ent of 
quantity in th a t tract, before you met Mr. Paulison in 
Fritts’ office, on the day the bargain was m ade for the 
purchase of it ?

A. Well, I  never made any calculations per city lots at 
all. I  think when F ritts  spoke about property in the first 20 
place, I  think th a t was some six weeks before I  purchased 
it, when he spoke to me about this property, and I  think 
I asked him how m any city lots there were in th a t plot of 
ground, and I  think he told me there was in the neigh-
borhood of forty city lots, bu t he couldn’t tell me exactly; 
at the time of purchasing it, there was nothing said about 
city lot at all. ' . ■ »

The last clause of the answer objected to by complain-
ants’ counsel. 30

525 Q. Before you purchased this property had you not 
paced it to ascertain the dimensions in feet or yards, as 
nearly as you could ?

A. I  had not. ,
526 Q. H ad you not counted the panels of the fences 

along the side of it ?
A. I  could not, as in some places there were no fences.

I had not.
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527 Q. H ad  not some one for you paced it or counted 
the panels, or made some other kind of measurement?

A. They had not.
528 Q. Do you then say that you had not before you 

purchased it, made or had made any estimate or calcula-
tion, whatever, in any manner, as to the probable quantity 
of land in the tract?

A. I  had  not.
529 Q. D id not Mr. F ritts  tell you that there were

10 about th irty  lots in the tract and not forty, as you said
you thought he told you ?

A. H e did not.
530 Q. How certain are you th a t he said about forty?
A. The first time he mentioned to me about the prop-

erty, and I  spoke to him. H e said he couldn’t tell me 
exactly, he thought there were in the neighborhood of 
forty lots into it.

531 Q. Question 530 repeated.

20 Objected to, as indefinite and as being unintelligible.

A. I t  is just as I  explained it to you. I  am certain of 
it.

532 Q. Have you no doubt, whatever, that he said 
about forty city lots ?

A. No.
533 Q. D id he not say at th a t time that Paulisous 

map of this property would show, and that he could not 
tell just how many city lots were in this tract, without re-

30 ferring to this map, or words to that effect ?
A. H e did not.
534 Q. Did he not in th a t conversation allude in ¡my 

manner to Paulison’s map of this property ?
A. I  think he spoke about a map that there was,show-

ing the property from H igh street to Erie street on a map.
535 Q . And as Panlison’s map, a map that Paulison 

had had made of it, did he not ?
A. I  understood th a t he had had a map made of it.
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536 Q. You had several conversations with Mr. F ritts , 
in reference to this proposed exchange and purchase, be-
tween the complainants and yourself, prior to the day on 
which the bargain was made between Paulison and your-
self at F ritts’ office, did you not ?

A. No, not over once or twice. The first time th a t lie 
spoke about it, I  gave it up, and it run along for five or 
six weeks, before ever he spoke to me again.

537 Q. Did you visit th is property with Mr. F ritts , on
the day he first spoke to you about exchanging th is 10 
property for some of yours, and making a deal with Pauli-
son for this property ?

A. I  don’t think we did th a t day, but sometime after-
ward.

538 Q. Did you visit it with him the second time, he 
spoke to you about the m atter ?

A. I think it was about the second time.

Adjourned to 2 o’clock, P. M
20

2 o’clock, P. M.

John H. Va n  I d e r s t i n e , on cross-examination.

539 Q. When you first went upon this property in com -
pany of Mr. F ritts, had Paulison already sold the corner 
lotto Mr. Neff?

A. I  think he had, he told me what he had sold it for.
540 Q. For how much did he say Paulison had sold 

that plot to Mr. Neff ?
1300, per city lot.

541 Q. Was it not more than $300?
A. I  think not.
542 Q. W hen F ritts  first spoke to you about your buy-

ing this property of Paulison, Neff had not yet bought 
nis plot, had he?

16

30

V



122

A. T hat I  won’t be positive about.
543 Q. How much did F ritts  tell you Paulison wanted 

for his property, when he first spoke to you about your 
buying it, I  mean a t the time he told you, as you say he 
did, th a t there were about forty lots in the tract?

A. I  don’t know as he mentioned any price at all per 
city lot, he told me w hat he had sold the corner for.

544 Q. B ut he did not tell you what he had got for the 
corner lot, until you and he went to see the property,

10 did he ?
A. I  don’t know whether he did or not tell me before, 

I  cannot say.
545 Q. H ad  you spoken to F ritts  about this exchange 

between thei complainants and yourself, between the time 
th a t F ritts  and yourself went to  view the property, and 
the time th a t F ritts  informed you, as you say he did, 
th a t Mr. Samuel H opper had been looking at this prop-
erty, and advised you to take it, if you wanted to secure it?

A. I  don’t  know as he did.
20 546 Q. And the time th a t he spoke to you about Samuel

H opper having looked a t the property, was a day or two 
before you requested Mr. F ritts , or F ritts  requested you, 
to m eet Mr. Paulison for the purpose of arranging the 
term s of a deal for th is property, was it  not ?

A. I  couldn’t say whether it was a day or two before, or 
three or four days, it was, he requested me about it; it 
was the last time th a t I  spoke to F ritts  about it before 
m eeting Paulison a t F r itts ’ office, I  think it was the day 
before I  met Paulison a t F r itts ’ office, that he, Fritts, tol 

30 me th a t H opper had been looking a t the ground.
547 Q. D id not F ritts  a t th a t time tell you that Pauli-

son had  raised his price for this tract?
A. I  don’t recollect th a t he did. '
548 Q. D id he not tell you th a t Paulison had raised 

his price for this tract, a t any time between y o u r  first con-
versation with him above referred to, and the time you 
met Paulison in F r it ts ’ office?
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A. I  never got any price of it until I  got it from Pauli- 
son at F ritts’ office, I  say no to the question.

549 Q. Do you say th a t you bad  not received, either 
from Paulison or F ritts , any inform ation as to the price 
Paulison wanted for this property, until you m et Paulison 
at Fritts’ office and arranged the deal?

A. I  did not for w hat I  purchased, until I  met Paulison 
at Fritts’ office. I  got inform ation as to the price a t  
which the Neff p roperty  had been sold.

550 Q. Did you not ask F ritts  as to the price for 10 
which Paulison would sell the balance to you ?

A. I  don’t know as I  did. I  left th a t to find out be-
tween me and Mr. Paulison.

551 Q. W hy did you not a t once conclude to take the 
balance when the question of a deal for it was first sug-
gested to you ?

A. Because I  wanted to get as many city lots in th a t 
property as my equity in  the B iver street was worth. I  
think I  spoke about half of it.

552 Q. Do you mean th a t you thought th a t there were 20 
a greater number of city lots in this trac t than you could 
carry, that it would require more money to carry them  
than you could conveniently invest ?

A. I  didn’t  want to  run  myself into debt, th a t if I  
could make a deal for my River street property  for about 
half of this trac t th a t I  would do that, on the ground 
that I  had no money to invest for the whole of it. T hat 
was one reason why I  p repared to take only one-half of 
the property.

553 Q. Why did you th ink that you had not money 30 
enough to purchase the whole of it, if you did no t know 
how much Paulison w anted for the whole ?

A. I  can tell p re tty  near how m uch property is worth 
by jumping at it, by looking a t it.

554 Q. H ad you not spoken personally to Mr. P au li-
son in reference to the deal, before you m et him at F r i t t ’s 
office ?

A. I  don’t know as I  have.
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555 Q. D id you not speak first to F ritts  about selling 
or exchanging your River street house, before he spoke 
to you about the Paulison tract^in question?

A. No, he spoke to me about it first, I  mean he spoke 
to me first about exchanging the Paulison property. 
F ritts  knew from me th a t I  wanted to sell the River 
street p roperty  before he suggested the Paulison ex-
change.

556 Q. D id you not m eet F ritts  at his office the day 
10 before you met Paulison and F ritts  together at the office

ot' the la tte r ?
A. I  don’t think I  met him  in the office, I  met him 

somewhere the day before, but whether in the street or 
not, I  don’t recollect.

557 Q. D id not Mr. F ritts , at* the time of that meeting, 
make a calculation, using map Paulison Addition No. 2, 
to estim ate the num ber of city lots in this tract, to ascer-
tain  how much the whole would amount to ?

A. There was no calculations made the day before 
20 about any price, nor until I  met Mr. Paulison at his 

office, and he told me what he would take for it.
558 Q. D id not F ritts  make a calculation at that time, 

using this map to ascertain the number of city lots iu 
this trac t ?

A. H e did not.
559 Q. D id ho not do so a t any time in your presence. 
A. Not to my knowledge.
560 Q. Did you not at first, tell F ritts  that you wanted

$7,000, for your R iver stree t house ? •
30 A. I  did not. I  told him the price was $6,500, and 

th a t was the only price I  ever fixed.
561 Q. W hen you thought th a t you could not carry 

the whole of this Paulison tract, for want of sufficien 
funds, or to run yourself in debt, how much did you un 
derstand Paulison wanted for this property?

A. I  didn’t understand no certain price. I knew y 
the quantity  of ground, th a t he would want a difference 
more than  the equity of my River street house, an
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didn’t want to run myself in debt. T hat was the reason 
I didn’t want to take it.

562 Q. Were you acquainted a t th a t time with the 
prices that property in the neighborhood of this trac t 
was held at and sold for in the m arket ?

A. Well, I  had heard what different pieces had  been 
sold for around there, ranging from $200 to $300 a city 
lot.

563 Q. At the time the bargain was made between 
Paulison and yourself in F r it ts ’ office, F ritts  was present 10 
and heard the conversation between Paulison and your-
self, and saw what was done, was he and did he not ?

A. I don’t know th a t he was paying much attention.
He was present going around. H e heard  what Paulison 
tell me what he would take for it.

564 Q. He could hear and see all th a t was spoken and 
done, could he n o t ; I  mean he was in a position to do so ?

A. I  suppose he could if he was paying attention to it.
I couldn’t say positive, whether he was in the room all 
the time. * 20

565 Q. Paulison used the map in question in making 
up the amount he gave you as his price, did he not ?

A. I  don’t know w hether he used a map, or a piece of 
paper. I  couldn’t say.

566 Q. Don’t you know th a t Paulison made his calcu-
lation in reaching his price, on the idea th a t there was a 
certain number of city lots in th a t trac t ?

A. I  don’t know how he reached his calculation as to 
the price he would charge me ; what he would take for it.
It might have been by the acre for I  all know. 30

567 Q. Have you any idea how the am ount of the 
mortgage was made $7,100; on what calculation ?

A. No, I  have not. I t  m ight have been $7,500, and he 
came down to $7,100.

568 Q. Do you mean th a t perhaps Paulison first ask-
ed that it should be $7,500, and then came down to $7,- 
100 ?

A. I  don’t know what calculations he made. I  don’t
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know w hat he did. H e ju s t nam ed the price. He only 
nam ed one figure.

569 Q. And did he not tell yon how many city lots lie 
calculated were in th a t trac t ?

A. No, he did not.
570 Q. D id no none tell you ?
A. Not at th a t time.
571 Q. Not a t any tim e before you made the deal?
A. I  have answered th a t once, Mr. F ritts, the first time

10 he ever spoke to me about this property. I  says to him 
one day, how many city lots do you suppose there are in 
th a t property. I  met him on the s tre e t; he told me in 
the neighborhood of forty city lots; this was before I had 
made up my m ind to exchange or buy this property. It 
was when he first spoke to me about this property.

572 Q. How did you not know before you dealt that 
this property  was held a t more than $300 per city lot, 
and th a t Paulison asked more than  that sum for it?

A. No, I  did not. H e had sold the choice corner for
20 $300 as I  understood. I t  m ight have been a fraction i 

over.
573 Q. You do not mean th a t you have any personal 

knowledge as to the price Neff paid for his corner lot, do 
you ?

A. W ell I  got Mr. Neff’s word for it, and Mr. Fntts 
word for it, th a t is all I  mean.

574 Q. D id you not tell F ritts  the day before, or short-
ly before you met Paulison at F ritts  office, that you had 
concluded to take the whole of this property ?

30 A. I  told him  to see Mr. Paulison and would meet him 
and I  would take the whole, provided we could agree on
the price. ' . ]

575 Q. And was it not a t th a t time that you asked nun,
how many lots there were in this tract ?

A. No, it was not. ,
576 Q. And was it not at th is time that Fritts ma e 

calculation from this map and told you about how m8 
he made it ?
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A. No, he never made any calculations th a t I  know of.
577 Q. When did you first see a map of this property 

accordiag to the best of your recollection.
A. I  think I  saw a map of it the first time F ritts  spoke 

about it in his office. H e took the map out and pointed 
out where the property was located between H igh street 
aD<l Erie street. H e asked me to go down and look at 
it.

578 Q. And that map was Paulison Addition No. 2, in
evidence in this cause, or a copy of it, was it not ? 10

Counsel for defendant asks th a t the paper claimed to 
be the map be produced and objects to an answer to the 
question until it be produced.

Counsel for complainants says th a t he has no knowledge 
where the particular copy of E xhib it P . 1, used on th a t 
occasion is, but th a t whatever map was used was a copy 
of this Exhibit, and a copy of which the defendant 
purchased from the com plainants a t the time of passing 
deeds in question. 2a

Complainants’ counsel here hands E xhibit P . 1, to the. 
witness and asks the question last above propounded.

A. I  don’t know whether it was this m ap or another 
one, I don t know whether it was this map or a copy.

579 Q. I t  was one like this exhibit, was it not ?

Objected to.

A. It was one like it, I  should judge. 30
580 Q. A map th a t Paulison had, had  made, was it 

not?

• I don’t know who had  it made, whether it was him 
or some body else.

Q* ^ ou have no recollection as to the amount you 
pai Joseph Adams, for flagging and guttering, have you ?

A. It was in the neighborhood of $600.
2 Q. This he told you, you say lately, but indepen-
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dent of any thing he lately told you, you have no recollec-
tion of the amount, have you ?

A. I  do, I  paid  the bill, I  ought to know, I  have the 
receipt among a lot of papers.

583 Q. You m adeK iigour, Outwater and Hall, pay a 
proportionate share of the am ount it cost you for grad-
ing,’ flagging, curbing and guttering, according to their 
respective,fronts, did you not?

A. I  curbed and guttered, in front of Outwater’s and 
10 Ha*ll$; curbed and guttered and grading in the street 

which was all completed and paid for before I  sold, with 
the exception of Kilgour, he paid  his own; I  paid all the 
rest, and my bills don’t include any thing for Kilgour’s 
property.

584 Q. Do you mean th a t none of these parties repaid 
you any thing of the amounts, you say you paid for these 
im provem ents?

A. I  got a little out of K ilgour for clearing out the 
brush and stone fences out of the proposed street, he 

20 agreed to pay one-half of Yan Blarcom’s bill, there was 
nothing else paid me by any body.

585 Q. How much did the flagging cost you ?
A. Between $500 and $600, I  mean the flagging, gutter-

ing, &c., in the contract with Joseph  Adams.
586 Q. And did you get none of this back from any of 

your grantees?
A. I  paid this sum for the balance, Kilgour paid his 

own flagging, &c.
587 Q. You have received the different amounts for 

BO which you sold this property  to Kilgour, Outwater and
H all, have you not ?

A. I  have.

Re-dired-examination.

588|Q. D id you ever know,- except from whatprjjk 
told you, th a t Samuel H opper had been looking at t e 
Paulison tract ?
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A. I  did not.
589 Q. How did the value of real-estate in the neighbor-

hood of the property in question, compare at the time of 
the sale to you, and a t the time of filing the bill in this 
cause about Feburary, 1875, was it h igher or lower in 
1875?

Objected to. •

A. I t  is higher in some places, in some places lower. It- 10 
is generally higher. I t  has depreciated in value since
1869.

Re-ci ‘oss -ex a m inat ion.

590 Q. W hat do you mean by your last answer ?
A. I  mean th a t property has depreciated in value, 

since 1869.
591 Q. Do you mean th a t all property is now lower

than it was in 1869. 20
A. I  do; I  mean the biggest portion of it.
592 Q. You mean, don’t you, that there is now a gen-

eral dullness in real estate, and property generally can-
not be sold at all, in o ther words th a t there is no m arket 
for real estate as there was in 1869 ?

A.. I  mean they don’t fetch the price. T hat lo ts th a t
were asked $1,000 a lot for I  could have bought for $500 
since.

593 Q. Offered a t lower prices by those em barrassed.
is not that so ? 3q

A* No, I  know men th a t are not em barrassed th a t have 
offered property for low prices.

JO H N  H. VAN ID E R S T IN E . 
bworn to August 31, 1876, )

and subscribed before me, >
October 12,1876. )
I s a a c  V a n  W a g o n e r ,

Master in Chancery o f N ew  Jersey.
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D efendant rests.

November 23, 1876, examination of witnesses con-
tinued in the presence of the counsel of the respective 
parties.

S a m u el  B. F r i t t s , recalled on the part of complain- 
ant.y

594 Q. D id you ever tell the defendant that there were 
about forty lots in this trac t in P . 3 ?

Objected to as im proper on rebuttal.

A. No.
595 Q. D id you always broach the subject of this ex-

change or sale first to the defendant, whenever you would
20 converse with him in refereuce to the proposed sale to 

him, o r did he sometimes broach the subject first to
you?

Objected to for same reason.

A. I  would sometimes broach it first, other times Mr.
Van Iderstine would first.

596 Q. W ho acted as agent for the complainant in 
reference to the sale of the corner lot 60 feet by 122 feet,

30 to John  C. Neff?
A. I  did. . ,
507 Q. How much did she get from Neff for that lo

Objected to as immaterial.

A $1025.
598 Q. D id you ever tell the defeudant that the 

plainant had  sold th a t lot to Neff for $300 per city « •



131

A. I  think not. I t  was sold at the ra te  of $350.
599 Q. When did the defendant purchase th a t lot from 

Neff?
A. February 1, 1870.
600 Q. Do you know how much he gave for it ?
A. $1,550.
601 Q. Did you ever hear Mr. G ilbert D. Bogart, John

S. Strange, or any other person or persons talk either to 
the defendant, or in his presence, in reference to the error
in Paulison Addition No. 2 map, after tiiat error was dis- j q  
covered by Mr. Strange, and express the opinion th a t the 
defendant should pay the com plainant for the difference, 
if so, state when, where and what was said about that 
matter ?

Objected to, aS im proper and not rebuttal, and also as 
leading.

A. I  recollect of hearing Gilbert D. B ogart talk with 
Mr. Van Iderstine in relation to  the error in map of this 20 
property. I  think in my office or in front of it, I  am not 
positive which : I  recollect of hearing B ogart say to him 
there being an error, you, Van Iderstine, had ought to pay 

aulison the difference th a t it  amounts to. I  may have 
eard others talk with Van Iderstine on the subject, but 

1 have no distinct recollection.
602 Q. When did yoa hear B ogart tell him, as you have 

just testified to, in reference to  the time of this sale from 
the complainant to the defendant ?

A. Soon after the error was discovered. gO
603 Q. How frequently did you hear B ogart tell him 

this i

A. More than twice, I  couldn’t say how often.
601Q. On different occasions ?
A. At different times.
605 Q. When you made a calculation from the map, 
au ison Addition No. 2, to ascertain approxim ately the
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num ber of city lots in this trac t and the price as you 
state  you did, where was the defendant?

Objected to, as not rebuttal.

A. H e was in my office.
606 Q. D id he see you and know what you were doing? 

Same objection.

A. Y£s , he was sitting  or standing right by.

Com plain ants’ counsel offers in evidence certified copy 
of deed dated F ebruary  1, 1869, from the complain-
ants to John  C. Neff, recorded in Book Q. 3, of deeds for 
Passaic County, page 533, and is marked* Exhibit P. 13.

Objected to, for irrelevancy.

00 Certified copy of deed from JohD C. Neff and wife, to 
' the defendant, dated  F ebruary  1, 1870, recorded in said

office in Book W . 3, p. 274, offered in evidence on the 
part of the com plainant and is marked Exhibit P. 14.

Same objection.

Cross -exam ination.

607 Q. How do you know that Van Iderstine paid Neff 
OA $1,550 for his lot ?

A. I  only know w hat the deed shows. I  mean the re-
cord of the deed in the Clerk’s office; I  looked at tha 
to-day for the purpose of being able to testify as to t e 
am ount paid, if asked.

608 Q. Do you swear to the time of purchase from in-
form ation obtained in the same way and for the same 
purpose ?

A. I  do.



133

609 Q. From  what inform ation do you swear as to the 
exact price Neff paid complainants, have you looked at 
the record of th a t deed ?

A. I  have looked a t the record of th a t deed to day, but 
I knew the price I  sold it for from my own recollection, 
and a record I  have of my own charged against Paulison 
as commissions on th a t amount of th a t sale.

610 Q. Then you get the price from your books ?
A. Yes.
611 Q. Did Paulison know about this purchase of lo  

Neff’s property by Van Iderstine, about or soon after his 
purchase ?

A. I  suppose he did, I  don’t know positive. I  knew 
of it soon after his purchase.

612 Q. How often did you broach this subject of sale, 
and how often did Van Iderstine, in your conversations 
about it ?

A. I  can t say how often I  did, several times. Mr.
Van Iderstine as many as on two occasions, it may have 
been more, I  can’t recollect about that. We talked a 20 
number of times about it.

613 Q. Can you recollect, a t this lapse of time, just 
who commenced the conversations about it, or how it 
was commenced ?

A. I  can not recollect just how it was commenced; Id o  
recollect that on one or more occasions I  commenced it, 
and that Mr. Van Iderstine did on one or more occasions 
commence it.

6U Q. Where was the time and place of B ogart’s sec-
ond conversation you have spoken of ?

A. Near the depot a t Passaic, whether it was in my 
oihce or outside I  don’t recollect, and soon after the 
error was discovered.

61o Q. The same time and place as the first one,? 
lac« 0t same ^ me> in the im mediate vicinity of the

616 Q- How long after the first time ?
• It was after a short interval.
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6L7 Q. Was it after the suit was commenced?
A. No.
618 Q. W ho was present a t the second conversation 

of B ogart’s ?
A. I  couldn’t say all, I  have an impression but I  am 

not positive.
619 Q. Give all the persons you are positive about? 
A. B ogart, Van Iderstine and myself.
620 Q. D idn’t Yan Iderstine always insist that he 

10 bought the property .not by the city lot, in those talks?
A. H e did.
631 Q. D idn’t he always insist that, so far as you

20

30

know ?
A. H e did since the error was discovered.
622 Q. D id B ogart tell Yan Iderstine he ought to pay 

Paulison, whether he, Yan Iderstine, was right about his 
purchase or not, or did he say if there was a mistake he
ought to pay ? ,

A. B ogart was giving Van Iderstine his views ot tne 
matter. B ogart in his conversation with Yan Iderstine, 
was telling him th a t there was an error, that he was get-
ting more p roperty  than  Yan Iderstine supposed he was 
or th a t Paulison knew of, and he thought Yan Iderstine 
should pay Paulison the difference.

623 Q. H e said he thought Yan Iderstine should pay 
Paulison the difference, whether it was bought by city
lot or n o t ; is th a t what you mean ( ,

A. I  mean what I  have stated, I  don t know ° 
B ogart arived a t his opinion in the matter, I  know 1} 
th a t B ogart in his conversation with Yan Iderf “ 8 lD̂ ’ 
ted  th a t there was an error in the map, and tha 
Iderstine had  ought to pay Paulison the difference.

624 Q. D id you or Paulison have any talks witn 
B ogart 'about the bargain, before these conversations, 
I  mean had  B ogart been apprised by either of you a 
the bargain  itself ?

A. Yes, by myself.
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625 Q. Give the particulars of the first conversation 
by Bogart, with Van Iderstine ?

A. I  don’t think I  can, any more definite than I  have.
626 Q. Give us th a t again, what was it ?
A. Bogart told Yan Iderstine th a t an error had been 

discovered in the map, and you have got more property 
than you supposed you had, and you had ought to pay 
Paulison the difference, th a t is the substance.

627 Q. This is the same as the second conversation 
exactly, is it n o t ; were they exactly alike?

A. AH conversations th a t I  heard between B ogart and 
Yan Iderstine, in relation to this m atter, the tendency 
was the same, I  don’t p retend to give the exact language.

628 Q. How was Yan Iderstine’s talk in these con-
versations, was it p re tty  much the same ?

A. Always the same, th a t he had got no mor8 than  he 
bought, and th a t he d idn’t think he ought to pay any 
more.

629 Q. Bogart used to joke or jest with Yan Iderstine 
about this dispute, didn’t he, and talk to him in a joking 
manner, did he no t?

A. Yes, he did.
630 Q. Were not these conversations much in a spirit 

of a joking or jesting way, with Yan Iderstine, than 
otherwise ?

A. I  think they were.
631 Q. You don’t think B ogart expected Yan Iderstine 

to go off and settle on account o f these talks he had 
with him, or th a t he m eant them for th a t purpose ?

A. I t  is hard for me to know what he expected, I  do 
^now that Mr^ Paulison had made no demand on Mr.

an Iderstine at th a t time, I  don’t know w hat B ogart 
expected.

lie-direct.

632. Q. Bo you mean th a t you know Paulison had
a e no demand at th a t time, or th a t so far as you know 

he had not?

10

20

30
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A. So far as I  know, he had  not a t that time made no 
dem and upon M r Paulison, a t th a t time.

633 Q. Did you inform Paulison about those conver-
sations of Bogart with Van Iderstine?

Objected to, as irrelevant.

A. I  don’t recollect whether I  did or did not.
SAM UEL B. EEITTS.

2Q Taken before me N o v -} 
ember 23, 1876. i 
I s a a c  Y an  W ago ner ,
Master in Chancery o f New Jersey.

Testimony closed.
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EXHIBITS OH PART OF COMPLAINANTS.

E x h ib i t  P . 1.

Map, Paulison Addition No. 2, filed Decem ber 1867, 
a section of which embracing the land in question is 
shown on page

E x h ib i t  P . 2 . 10

Unexecuted agreem ent between Charles M. K . Pauli- 
son and John H . Van Iderstine, as follow s:

Ag r e e m e n t  made the first day of M arch , in 
the year one thousand eight hundred and sixty-nine, 
Between Charles M. K. Paulison, of the village of P as-
saic, County of Passaic and State of New Jersey, party  
of the fiist part, and John  H. Van Iderstine, p art of 
the second part, in m anner following : The said party  
of the first part, in consideration of the sum of ten thou-
sand nine hundred dollars, to be fully paid, as hereinaf-
ter mentioned, hereby agrees to sell unto said part of 
tie second part, all those certain tra c ts  or parcels of 
hind and premises situate, lying, and being in the village 
of Passaic, County of Passaic and S tate of New Jersey, 
oeing bounded and described as follows : Beginning on 
h<Tsouthwesterly side of Paulison avenue, at a point dis- 
ant sixty feet, southeasterly from the southerly corner 

0 High street and Paulison av en u e ; thence running 
southwesterly on a line parallel with H igh street, one 
un red and twenty-two fe e t; thence running north- 
es er y on a line parallel with Paulison avenue, sixty 

ee o High s tre e t;  thence southwesterly along the 
sou easterly side of H igh street, sixty feet ; thence 
southeasterly on the line parallel with Paulison avenue, 
J e huQdred and eight feet and six inches to E rie street ; 

ence^northwesterly along the westerly side of E rie

20

3)



street to the westerly corner of Paulison avenue and 
E rie  s t r e e t ; thence northw esterly along the southwest-
erly side of Faulison avenue, th ree hundred and thirty- 
nine feet and six inches, to the place or point of begin-
ning. . '

And the said p art of the second part hereby 
agree to purchase said premises at the said consid-
eration of ten thousand and nine hundred dollars, and 
to pay the same as follows : Two dollars on the signing 

10 and delivery of this agreem ent, six thousand five hun-
dred dollars, by conveying to  said Paulison, or his as-
signees in fee simple with the several full covenants, the 
house and lot belonging to said John Yan Iderstine, 
now occupied by Andrew Frost, on River street, subject 
to a m ortgage now on said property of $2,700; four 
thousand and four hundred dollars, by a bond and mort-
gage, to be given by said Yan Iderstine and wife, to said 
Paulison, on said first above described lots, payable in 
two years, with in terest payable semi-annually; said 

20 Yan Iderstine, shall include and add to the above mort-
gage for $1,400, the am ount of the mortgage now on the 
premises on River street, as above stated, ¡which will 
make to to tal m ortgage on said first above descri e 
lots, amounting to seven thousand one hundred dollars; 
being further understood, between the parties to these 
presents, th a t should said Yan Iderstine require a re 
lease from the si*id m ortgage of any of the lots, on above 
to be conveyed to him, he shall be entitled to have > 
upon his paying the proportion which said lot or os,

30 may be to the whole amount. h
And the said party  of the first part, on receiving sue 

paym ent a t the time and in the  manner above men 
tioned,*shall, a t his own proper costs and expense, exe 
cute, acknowledge and deliver to the said par 
the second part, or to his assigns, a proper deed, co 
taining a general ¡warranty and the usual full covena 
for the conveying and assuring to him or them, * 
simple of the said premises, free from all incum r
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and which deed shall be delivered on the third day 
of March, 1869, of the present m onth.

And it is understood th a t the stipulations aforesaid 
are to apply to and bind the heirs, executors, adm inis-
trators and assigns of the respective parties.

It is further understood and agreed between the par-
ties to these presents, th a t the buildings now’ on the lots 
first above described, is not to be conveyed by the deed 
to be given, to the said Yan Iderstine, bu t shall remain 
the property of the said Paulison and wife, and th a t they 
shall remove said buildings from said lots, within four 
months from the date  of these presents.

In witness whereof, the parties to these presents have 
hereunto set their hands and seals the day and year first 
above written.
Sealed and delivered [

in the presence o f ) •

10

E x h ib i t  JP. 3 .

Certified tfopy of deed from com plainants to defendant 
dated March 3rd, 1869, in Book O. 3, of deeds, page 596, 
&c., acknowledged March 3rd, 1869, and recorded M arch 
6,1869.

£0

Th is  In d e n t u r e , made the th ird  day of M arch, in the 
year of our Lord, One Thousand E igh t H undred and 
Sixty-nine, between Charles M. K . Paulison and Anna 
Paulison, his wife, of the Village of Passaic, in the Coun-
ty of Passaic, and S ta te  of New Jersey, of the F irst 

^ t :  And John  H . Yan Iderstine, also of the Village 
of Passaic, in the County of Passaic, and S tate of New 
Jersey, of the Second P a r t  :

Witnesseth, T hat the said party  of the first p a tt, for 
and in consideration of the sum of Eleven Thousand dol- 
ars lawful money of the U nited  States of America, to

30
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them iu hand well and truly paid by the said party of the 
second part, at and before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, 
aud the said party of the first p art therewith fully satis-
fied, contented, and paid, have given, granted, bargaiued, 
sold, aliened, released, enfeoffed, conveyed, and confirm-
ed, and by these presents do give, grant, bargain, sell, 
alien, release, enfeoff, convey and confirm to the said 
party  of the second, part, and to his heirs and assigns for- 

10 ever, all th a t certain  trac t or parcel of land and prem-
ises, hereinafter particularly  described, situate, lying and 
being in the T illage of Passaic, in the County of Pas-
saic, and S tate of New Jersey, being bounded and de-
scribed as follows :

Beginning a t the southwesterly side of Paulison ave-
nue a t a point d istant sixty feet, southeasterly from the 
Southerly corner of H igh street and Paulison avenue, 
thence running Southwesterly on a line parellel with 
H igh street, one hundred and twenty-two feet; thence 

20 running Northwesterly on a line parallel with Paulison 
avenue, sixty feet to H igh street, thence running South-
westerly along the Southeasterly side of High street sixty 
feet, thence running Southeasterly in a line parallel with 
Paulison avenue, five hundred and eight feet six inches 
to the W esterly line of E rie street, thence running Nor-
therly along said W esterly side of Erie street to the 
Southw esterly side of Paulison avenue, thence running 
Northwesterly along said Southwesterly side of Paulison 
avenue three hundred and thirty-nine feet and six inches 

30 to the place or point o f  beginning, the premises above 
intended to be conveyed being further known and desig-
nated as lots num ber sixty (60), sixty-two (62), sixty-four 
(64), sixty-six (66), seventy-one (71), seventy-two (72), an 
seventy-three (73), as the same is laid down on a certain 
map entitled Paulison Addition No. 2 to the Tillage o 
Passaic, New Jersey, made by S. D. Backus, surveyor and 
filed in the office of the Clerk of Passaic County, N. •» 
Decem ber 21,1867.
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Together with all and singular the houses, buildings, 
trees, ways, waters, profits, privileges and advantages, 
with the appurtenances to the Same belonging or in an y -
wise appertaining: Also, all the estate, right, title, in -
terest, property, claim, and dem and whatsoever, of the 
said party of the first part, of, in and to the same, and of 
in and to every part and parcel thereof. To have and to 
hold, all and singular the above described land and prem -
ises, with the appurtenances, unto said party  of the sec-
ond part, his heirs and assigns, to the only proper use 
benefit and behoof of the said party  of the second p a r t’ 
his heirs and assigns forever ; and the said parties of the 
hrst part, do, fur themselves, their heirs, executors and 
administrators, covenant and g ran t to and with the said 
party of the second part, his heirs and assigns, th a t she 
the said Anna Paulison, is the true, lawful and right owner 

a an singular the above described land and premises 
and of every part and parcel thereof, with the appur- 
tenanceg thereunto belonging; and th a t the said land 

saflHnPremf  j S’, ° r a n j  Part thereof, at the time of the 
ed 1 and dellver^ °* tllese presents, are not encumber- 

' J F  mortgage, judgm ent or limitation, or by any 
n mbranee whatsoever, by which the title of the said 

Party of the second part, hereby m ade or intended to be

n,av 2 a^ ° V6 described la*d premises, can or

w h L o e T ef ’ rg6d> ° r in

hav«n<l  ali ° ’ the Said P aity  ° f the first Parfc now 
grant IT *  ful1 povver’ and lawful authority, to
S n Z T '  f 1 “ ? CODV̂  tiie Said Iaud aad Prem-
of the S T "  af° reSaid- Aod als° } Hrat the said parties
the said 1 ^  wai‘rant, secure, and forever defend
Iderstine h “! “ *  Premises unto the said John  H . Yan
claims and ?  eirs and assig ns» forever, against the lawful
freely and ol * 1 a° d every Person or persons,
manner of a ^  Feed and discbarged °f and from all 

anner of encumbrances whatsoever.
*i ness whereof, the said Charles M. K. Paulison

10

20

3 0
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& Anna Paulison. have hereunto set their hands and seals 
the day and year first above written.

C H A E L E S M. K . PAULISON, [l . s.] 
ANNA PA U LISO N , [l . s .]

Signed, Sealed and Delivered 1 
in the presence of j

B. N. Cl e v e l a n d ,

S t a t e  of  N ew  J er se y , ) Be it remembered, That on 
10 P assa ic  Cou nty , )

th is th ird  day of M arch, in the year of Our Lord One 
Thousand E ig h t H undred  and Sixty-nine, before me B. 
N. Cleveland, a commissioner to  take acknowledgments 
and proof of Deeds for said Passaic County, personally ap-
peared Charles M. K. Paulison and Anna Paulison, his 
wife, who, I  am satisfied, are the grantors in the within 
Deed of Conveyance nam ed ; and I  having first made 
known to them  the contents thereof, they did acknow-
ledge they signed, sealed and delivered the same as their 

20 voluntary act and deed, for the uses and purposes therein 
expressed :

And the said Anna Paulison, being by me privately ex-
amined, separate and apart from her said husband, did 
further acknowledge th a t she signed, sealed, and deliver-
ed the same as her voluntary act and deed, f r e e l y , with-
out any fear, th reats or compulsion of her said husband.

B. N. Cl ev el a n d , Commissioner.

S t a t e  of  N ew  J e r s e y , ) I , Jacob H. Blauvelt, Clerk of 
P a s s a ic ' Coun ty , s s . j said county, also Clerk of sai 

30 County Courts thereof, do hereby that the foregoing is a 
true of the deed made by C. M. K. Paulison and wife, to 
Jo h n  H . Yan Iderstine, as the same remains of record in 
my office in Book O. 3, of deeds, pages 596, <fcc.

In  testim ony whereof, I  have here- 
[L. s .] unto set my hand, affixed the sea

of said courts and county, t is 
28th day Oct. A. D., 1875.

J . H. B l a u v e l t , Gkrl
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E x h ib i t  P . 4 .

Certified copy of assignm ent of bond and mortgage, 
dated March 3rd, 1869, given by d e f t  to Anna Paulison, 
to secure $7,103 of purchase money for conveyance of 
premises described in exhibit No. 3 ; said assignm ent 
bears date August 26th, 1869, made by com plainants to 
Beujamin W. M erriam. Acknowledged A ugust 23rd, 
1869. ilecorded August 31, 1869, in Book 2 of assign-
ments page 46, &c. 10

E x h ib i t  P . 5.

Map, made by John  S. Strange, J a n ’y IT, 1870, o f  
property in question, a copy of which on reduced scale is 
shown on page /¿ j Q

E x h ib i t  P . 6. 20

Certified copy of deed from defendant an d  wife to 
John F. Kilgour, dated  Dec’r 16th, 1869, acknowledged 
same day, recorded Ju n e  2nd, 1870, in book W. 3, page 
495, &c.

Consideration $7,700.
Conveys corner Paulison avenue and E rie street, all 

easterly and of property in question to wit : 202 feet 
and 5 inches on P aulison avenue, 316 feet and 8 inches 
in rear opposite Paulison avenue, about 222 feet along 30 
Erie street, and 182 feet deep at right angles with P au li-
son avenue.

E x h ib i t  P .  7.

Certified copy of deed from defendant and wife to 
John F. Kilgour, dated M arch 28th 1871, acknowledged
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M arch 29th, 1871, recorded Sep’t 22nd, 1871, book H. 
4, of deeds, page 105, &c.

Consideration $3,933.75.
Conveys section of property in question immediately 

adjoining the premises described in exhibit 6, on the 
northwest. Being 137^> feet front on Paulison 
avenue, 150^> feet in rear, 182 feet deep on easterly line» 
181^0 feet deep on westerly line.

10

E x h ib i t  P .  8 ,

Certified copy of deed from defendant and wife to 
B ichard Outwater, dated April 15th, 1872, acknowledged 
same day, recorded April 24th, 1872, Book L. 4 of deeds 
page 632, &c.

Consideration $2,975.
Conveys section of property in question immediately 

20 adjoining the premises described in exhibit 7 on the 
northwest, being 80 feet front on Paulison avenue, 80 
feet rear, 182 feet deep throughout.

E x h ib i t  P . O.

Certified copy of deed from defendant and wife, to 
\Yilliam]H. Hali, dated December 2nd, 1872, acknowleged 

Jan u ary  2nd, 1873, recorded January  3nd, 1873, 
B ookS  4, page 216, <fcc.

30 Consideration $7,000. .
Conveys section of property in question, together wi 

plot 60 feet front on Paulison avenue, by 122 f P D 
southwest corner of Paulison avenue and High 
described in exhibits 15 and 16 of complainants, sa 
premises so conveyed to said Hall, immediately a 1® 
the premises in exhibit 8, on the northwest, and is _ ’ 
feet fro n to n  Paulison avenue, 159.2 on rear, 18 ee 
deep on southeast line, 182 feet deep along Hig s
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containing 30,087 square feet, being further known as 
part of lots 71 and 72, and whole lots 73 and 74, on map 
exhibit No. 1 above.

E x h ib i t  P .  10.

Contract of defendant with Wm. H. H all as follows:
In consideration of the sum of one dollar, to me in 

hand paid, I  hereby sell to Wm. H. Hall, the plot of 
ground, located on the corner of Paulison avenue and 
High street, consisting of about twelve city lots, size of 
plot one hundred and seventy-two feet ten inches on 
Paulison avenue, and one hundred and eighty-two feet 
on High street, for the sum of seven thousand dollars.
One thousand dollars cash on delivery of deed about 
January 5, 1873; and one thousand on the first day of 
May, 1873; and the balance five thousand dollars on 
bond and m ortgage for five years, a t seven per cent, int- 
rest; and, it is hereby, agreed, th a t Wm. H . H all, as-
sume the assessm ent for dam ages, on M ilton B urns’ ^  
house, amounting to about $ 7 0 ; and also pay for the 
building stone on the ground am ounting to $ 5 0 ; which 
he hereby agrees to pay to me, John H . Van Iderstine, 
at the time of the delivery of the deed.

JO H N  H . VAN ID E B S T IN E .

E x h ib i t s  P .  1 1  & 1 2 .
30

Cancelled bond and m ortgage, dated  respectively, 
December 2d, 1872, m ade by Wm. H. H all to defendant, 
to secure paym ent of $1,000, on or before M ay 1st, 1873, 
said mortgage being on premises described in E xh ib it 9» 
and recorded January  3d, 1873, in Book D, page 422, 
and cancelled of record M ay 9th, 1873.
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10

E x h ib i t  P . 13.

Certified copy of assignm ent of mortgage made by de-
fendant to Elias J .  Van Ness, dated April 12, 1873, ac-
knowledged same day, recorded April 14*, 1873, in book
H . of assignm ent of mortgages, page 104, by which for 
the consideration of $5,000 named therein the defendant 
assigns to said "Van Ness a m ortgage with its accompany-
ing bond, each dated  Dec’r 2, 1872, made by Win. B. 
H all, to secure to said defendant the sum of $5,000 in 
five years from date with interest.-

20

E x h ib i t  P . l é -

Certified copy of discharge of mortgage executed by 
said E lias J . Yreeland, dated  February 17th, 1875, 
acknowledged F eb ru ary  24th, 1875, recorded February 
27th, 1875, by which said Vreeland certifies that thé 
mortgage described in exhibit 13, dated Dec’r 2nd, 1872, 
for $5,000 is paid, and consents that the same be can-
celled of record.

E x h ib i t  P . IS .

Certified copy of deed from complainants to John C. 
Neff, dated  F ebruary  1, 1869, acknowledged same day, 
recorded February  15th, 1869, in book 0  3, page 
&c.

Consideration $1,025. ,
Conveys rectangular lot on southwesterly corner o 

Paulison avenue and High street, 60 feet front on PauU- 
son avenue, and 122 feet deep, known as lot 74 on in P
exhibit 1.



E x h ib i t  JP. 1 6 ,

Certified copy of deed from Jo h n  C. Neff, and wife to 
defendant, dated F ebruary  1st, 1870, acknowledged F eb -
ruary 10th, 1870, recorded May 9th, 1870, in book W  3 
page 274 &c.

Consideration $1,550.
Conveys same prem isses as described in exhibit 15.

EXHIBITS OH PART OF DEFENDANT- 

E x h ib i t  1 .
Original of which exhibit 3 on part of com plainants 

J8 certified copy.

10

E x h ib i t  2  a n d  3 .

Bond and M ortgage executed by defendant to com-
ptamant, Anna Paulison, dated respectively, M arch 3,

, o secure $7,100, p a r t of purchase money of exhibit
a ,?  ^ e êndant, em bracing same premises as
i w l  \ 1; re° 0 rd e d in  Book R  of M ortgages, page 159> &c., on March 6th, 1869. 8

20

E x h ib i t  1 .

DartTi ° f Paulison Addition No. 2; exhibit 1, on
o « t o n r r lamant8’andab8traCtoftitle t0 lands Blidon said map.

30
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MAY TERM , 1877.

Cha r l e s  M. K. P a u l is o n  a n d  W i f e ,

vs.
10

Jo h n  H. Va n  Id e r s t i n e .

Bill for relief. On final hearing. On pleadings and 
proofs.

Mr. J. C. Paulison, for complainants.
Mr. J. R. Emery, for defendant. 20

Th e  Ch a n c e l l o r :— This suit is brought to recover 
from the defendant $1,900 alleged to be due from him to 
Mrs. Paulison, one of the complainants, with in terest 
thereon from the 3d of M arch, 1869. The ground of the 
claim is that at th a t date the com plainant sold to the de-
fendant an unimproved plot of land in the City of P as-
saic, in this state, belonging to M rs. Paulison ; th a t the 
price agreed to be paid  therefor was $350 a city lot of 
>500 square fe e t; th a t owing to an error in the m ap on 30 

w ich the plot was laid down the parties were misled as 
0 its contents, and a m istake was consequently made in 

computing the price which was fixed a t $10,900 instead 
0 $15,800, it being supposed th a t there were in the pro-
perty only about 31 city lots of 2,500 square feet each, 
y  ®*eas it in fact contained 45 of th a t size. The error 
f ir 6 ma^ WaS *n §̂>ures indicating the length of two 

e external lines of the property, one of which was
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laid down as 339.5 feet, when it should have been 532.8 
feet and the o ther as 508.5 feet instead of 706.1 feet the 
true  length. The negotiation for the sale of the proper-
ty  to the defendant was conducted on behalf of Mrs. 
Paulison, by her husband. T here can be no doubt that 
the  alleged m istake was made by him iu estimating the 
price a t which the property  was sold ; nor that it was made 
by reason of the error in the map. The map was one which 
the  com plainants had caused to be made. The mistake in 

10 it was not discovered by them  until September, 1869, when 
the  City Surveyor, in the course of a survey made by him 
for a projected m unicipal improvement, detected the error. 
H e  immediately communicated his discovery to Mr. 
Paulison. The defendant appears to have discovered it 
a t an earlier day by pacing one of the lines. Though 

' the m atter appears to  have been the subject of some 
conversation between the defendanband two or three of 
his acquaintances, neither of the complainantsjever spoke 
to him in reference to it up to  within a few days before 

20 the commencement of this suit (which was in February 
1875,) when Mr. Paulison called upon him and demanded 
paym ent of the difference in price ($1,900,) caused by the 
m istake, and in terest thereon. I t  appears that the defen-
dan t in all the conversations which were had with him on 
the subject insisted th a t he was not liable to pay any-
th ing more than he had  already paid, and that he had 
bought the property a t a price ($10,900) fixed by Mr. 
Paulison, and th a t he did not agree to pay for it accord-
ing to its contents.

30 F o r p art of the purchase money the defendant convey-
ed to Mrs. Paulison, a house and lot belonging to him 
in Passaic, and for the balance he gave to her a mortgage 
for $7,100, and in terest upon the property conveyed to 
him. T hat m ortgage was assigned by the complainants 
to B. W. M erriam  in August, 1869, and it has been paid 
off. I t  appears from the evidence that at the time when 
the negotiation for the sale began the defendant was anx-
ious to dispose of his house and lot above mentioned an
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that be bad spoken to Sam uel B. F ritts , a real estate bro-
ker in Passaic, on the subject. The la tte r suggested the 
exchange o f the house and lot with M is. Paulison for 
some of her unimproved land. The land which was sub-
sequently purchased by him from M rs. Paulison, soon be-
came the subject of their consideration with a view to  
an exchange. The defendant was unwilling to take the 
whole of it because of the large am ount of the m ortgage, 
be would he compelled to give upon it  on account of the 
purchase money. 10

He proposed to take part of it only, but th a t proposi-
tion was not entertained.

The result was th a t he and Mr. Paulison met a t F r itts ’ 
office, and a negotiation took place there on the subject 
of the exchange on the basis of the purchase by the de-
fendant of the entire plot. The parties then came to an 
agreement, but it was only after the gross price a t which - 
the defendant was to take the property had been com-
puted and stated to him  by Mr. Paulison. Though the 
latter in his testim ony says th a t no definite sum was 20 
mentioned, he adm its “ there m ight have been a rough 
calculation as to about how m any lots there were in the 
tract,” but he adds th a t he is quite certain th a t there was 
no definite sum agreed upon as the result of the calcula-
tion. Mr. F ritts  however testifies th a t on th a t occasion 
the calculation was m ade by Mr. Paulison in figures, as 
to the quantity which the whole area of the plot contain-
ed, and what it am ounted to a t the price of $350 a lot.
The defendant testifies th a t M r. Paulison made a calcula-
tion upon a piece of paper before he told him  what he 30. 
would take for the property.

He swears th a t he was so m uch influenced by the 
amount of the purchase money th a t had it been stated to 
him at the amount now claimed he would not have taken 
the property.

Mr. Fritts testifies th a t the defendant was reluctant to 
take the whole of the plot. H e says “Mr. Van Id ers tin e’s 
reasons to me from first to last were th a t he did not like
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10

20

30

to take the responsibility of carrying so much property.’’ 
H e fu rther says, obviously referring to an occassion pre-
vious to the meeting between M r. Paulison and the de-
fendant in F r it ts ’ office, “H e” (the defendant) “told me 
th a t he had  concluded to make the deal with Paulison 
for the whole property, if Paulison would not deal with 
him  for part, and I  told him th a t Paiilison would not deal 
unless he took it all. W ell, he said I  will make the deal. 
H e asked me if I  knew how much there was in it, I took 
a m ap of it  which I  had and made a calculation as quick-
ly as X was able to; I  could not get at it exactly for the 
reason th a t there was an arc of a circle on one end of it 
on E rie  street, I  told him  th a t I  made so many city lots; 
I  don’t recollect how many, and then I  calculated it by 
$350 a city lot amounting to so much, how much I don t 
recollect” so th a t F r it ts  gave to the defendant before the 
negotiation with M r. Paulison began, the same amountas 
the price of the price of the property which was subse-
quently given to him by Mr. Paulison ; for the map from 
which F ritts  took his data  for his calculation was a copy 
of th a t which was used by Mr. Paulison in Ins calcula-
tion. Though the bill states th a t the mistake was not 
discovered by the com plainants until after the defendant 
had  sold a considerable p art of the property, and although 
Mr. Paulison testifies th a t the first knowledge or intima-
tion which he had  th a t the map was incorrect was when 

' he was inform ed by the City Surveyor, which he says 
was pretty  nearly a year after the conveyance of the plot 
to the defendant; the City Surveyor testifies that he dis-
covered the mistake in the map on the 27th of ep cm 
ber 1869, and informed M r. Paulison of it on the same 
day ; an d it appears by the bill th a t the first conveyance o 
any p art of the property by the defendant was a o M  
the 28th of M arch, 1871, a year and a half after 
Paulison had  been m ade aware of the error, and i 
not until February , 1875, th a t the complainants ma 
any dem and upon the defendant for the rectification 
the alleged mistake. H e had  then sold and conv



* away all the property, and in the m eantime had made 
large expenditures upon the prem ises in preparing them 
for sale. When he bought the property  it was wholly 
unimproved. I t  was p art of a farm  and was in the ordi-
nary condition of farm  land. F o r the property  the de-
fendant realized after allowing for in terest and expenses 
hut little more than the am ount which the com plainants 
allege he agreed to  pay for the purchase money. The 
complainants did not a t any tim e seek to rescind 
the contract for the alleged mistake. They waited for 10 
five years before m aking even a dem and on the defendant 
in reference to it. Though the bill alleges fraud on the 
part of the defendant there is no evidence of it, and on 
the hearing the claim for relief was based entirely on the 
allegation of m utual m istake. A lthough the com plain-
ants offer as excuse for not having made any dem and or 
taken any proceedings for rescission or any other relief 
in the premises, their hope of an amicable adjustm ent of 
the matter through the good offices of m utual friends, 
yet it appears th a t a t all times the defendant refused to 20 
entertain the com plainants’ claim and alleged that 
he had fairly paid all th a t he had agreed to pay for 
the property, and all th a t he was in justice bound to pay.
It was the duty of the com plainants in view of that claim 
?n the part of the defendant, if they desired relief to take 
immediate steps for the rescission of the contract while 
as yet tho parties could be placed in statu quo. The bill 
as already stated is in fact a bill for the recovery of part

H1® Pu,chase money of the conveyance. I t  prays in- 
eed that the defendant may be decreed to be a trustee for 30 
rs. Paulison for the am ount of purchase money which 
e complainants claim from him, but notw ithstanding 
at it is merely a suit for the recovery of an am ount
purchase money, which as the com plainants allege 

vas not received through m utual m istake of the parties 
in ma mg the com putation of the amount. Tne case 

no claims upon a Court of Equity.
It remains to consider the objection of misjoinder rais-
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ed in the answer and insisted upon at the hearing. There 
is undoubtedly a misjoinder of the husband with the wife 
in this suit, which is brought in reference to her seperate 
property.

Johnson vs. V ail, 1 McCart. 423.

The error however would have been of no importance 
practically had Mrs. Paulison appeared to have been en- 

10 titled to the relief sought. In that case an amendment 
would have been ordered which would have obviated the 
objection. The bill will be dismissed with costs.

IN  CHANCERY O F N EW  JERSEY.

B e t w e e n —

20 Ch a r l e s  M. K. P a u li so n  an d  Ann a  

P a u l is o n ,

Corh'pVts.

and

J ohn  H. Y an  I d e r s t i n e ,

D e ft .

This cause coming on to be heard before the Court, on 
30 Bill, Answer, Replication and Proofs, and the Court hav-

ing heard the respective counsel of the parties thereon,
upon consideration had—

It is ordered adjudged and decreed that, for the rea-
sons setforth in the opinion of the Court in this cause, 
the complainants’ bill be and the same is hereby isnus 
ed with costs.

May 15th, 1877-
THEODORE RUNYON, ft



COURT OP A PPE A L S IN  T H E  LAST R ESO RT, &G.

On Bill, cfec. 
Petition o f A p -

peal.

Be t w e e n—

Ch a r l e s  M. K. P a u li so n  an d  Ann a  

P a u l is o n ,

Appellants.

and

Jo h n  H. Va n  I d e r s t i n e ,

Appellee.

To the Honorable, the Court of Appeals in the last re 
sort in all causes of law.
The humble petition  of Charles M. K. Paulison and 

Anna Panlison, h is wife, the appellants in  the above 
stated cause, respeetfully shows, th a t your petitioners 
find themse ves aggrieved by a final decree, made in the 
Court of Chancery, by his H onor, Theodore Kunyon, 
Chancellor of New Jersey , bearing date the fifteenth day 
Of May, in the year eighteen hundred and seventy-seven 
wherein the said Charles M. K. Paulison and Anna P au lb  
son, his wife, were com plainants, and the said John  H. 
n , 1?  Id? f  tlne> was defendant, in th is respect to w i t : 
¿ n lhe?.aiddeCree adj “d«es that, for the reasons set- 
orth in the opinion of the C ourt in th is cause, the com- 

plamants bill be dismissed.
And your petitioners hum bly appeal from said decree 

ivt« 6 Ulancellor> uPon the  ground th a t the same is er- 
eous for th a t the com plainants’ bill should not be

‘0 be granted! ^  forin Said bil1 ouSht

theTZ ? £ “T  therefofe PraJ  ‘h a t the said decree of
»othing hoMen * And Th rerersed-? et ^ id e  and for 
such relief in t L  A d *h a t your Petltioners may have 
«hall seem meet.6 premises as to this Honorable Court

Dated May 21st, 1877.

JO H N  C. PA U LISO N ,
Sol r  and o f  Counsel with Appellants.

10

20

30
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N EW  JE R S E Y  COURT O F ER R O RS AND AP-
PE A L S.

This respondent, npt confessing all or any of the mat-
ters to  be true as in and by the said petition of appeal 
are m entioned and set forth, for answer thereunto says: 
th a t such decree as is complained of, was made by the 
Court of Chancery, as in the said petition of appeal is 
m entioned and  set forth, but as to the date, substance 
and extent thereof, this respondent humbly craves leave 
to refer thereunto  when the same shall be produced; and 
th is respondent hum bly conceives and is advised that the 
said decree is agreeable to equity and justice, and there-
fore hum bly hopes the  same may be affirmed and said 
appeal may be dismissed this Honorable Court with costs. 

D ated Ju ly  3,1877.

10

B e t w e e n —

C h a r l e s  M. K. P a u l i s o n  a n d  A n n a

J o h n  H. V a n  I d e r s t i n e ,

Respondent.

P a u l i s o n , h i s  w i f e ,

and

Appellants.
On Bill, dkc. 
Answer to Peti-

tion of Appeal

30
JO H N  R. EMERY, 

Solicitor of Respondent.

I  hereby consent th a t above answer may be filed as of 
Ju ly  3,1877.

JO H N  C. PAULISON,
Solicitor of A p p ea l
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