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BRIEF FOR APPELLANTS 

- Facts 

rrl1e Borough of Madison installed a sewerage 

ystem within the borough immediately prior to 

March 21~ 1912, in acordance with the laws of this 

State . On that date the council of the borough, 

by res olution, ascertained the costs and directed 

the commissioners of assessment of the borough 

to make a "just and equitable assessment" ac-

cording to the statutes of the State. The pre-

liminary steps were observed and the commis-

ioner s filed tlieir report, bearing date September 

:10, 1912, with the council, and included in their 

repor t an assessment against St. Vincent's 

Church for two hundred and sixty-four dollars on 

what ther designated in their report as "Wilmer 

"" N Jer av ~~a+e Library 
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Nt red - east .-idP" portion of the property of the 
prosecutor; their report hmY that, in their opi n 
ion, the ·urns asse ' sed do not '' exceed the ben efit. 
"which the said lands ancl each of the aid ownern 
are deemed by us to have cleriYed from said irn-
1)1'0\' t'lllents. '' They further certifi cl that tlwy 
rna< ~(' '' a just and equitable as essment. '' The 
property covered by the particular a essm ent 
wn.-, sep arated from \Yilmcr Street by a one- foot 
s t rip of land owned by one Alice L. Greene. The 
pro1H~riy of the pro ecutor consisted of a t ract 
of land haYing a considerable frontage on Gr een 
\ ,..illa 0 ·e Road and xi.ending back to the lan d' of 
tliP Pre byterian Church, a di tance of nearl y GOO 
feet and bourn1cd on the we ,t by the one -foot 
strip of Alice L . Greene and on the east by land 
of Charle . .,,\. Rathbun, ~dwin P. Felch and Mil-
1Pr Brother.s. The ca e show that the commis-
sioner in making their a sessments treated all 
<'Orner propertic ~s as haYing a deptl1 of 100 feet 
arnl that in making the a sessment of the church 
propert) · they matle an assessment against the 
Gre n \'illagP Roacl frontage considering th e lot 
as ha\ ·ing a <lepth of 100 feet, and the remai ning 
portion tlie) T designated as being- the Wil mer 
Street portion. On the Green Villag e Road 
frontage the church anc1 rectory are located , arnl 
on the rear, or vVilmer Street portion, th e pa-
rnehial school and the sexton's hou e are located. 
'l1he <'a:e further show , that the sexton' s bou t' 
is ~ewerecl b.\· mean ' of pipes running throu gh the 
land of tl1e public school of Madison and th at jt 
wa s planned to connect the parochial school with 
the same pipe line ( ca e, p. 9; case p. 13, 1. 10 to 
:rn). Sin ce the case was begun the plans fo r ew-
rring the school builclin(Y have been carri e<l out. 

Due notice of the report of the commi sioner~ 
was gfren and formal objection wa made by thr 
r~spon<lent to the ronfirmation of the repor t. Thr 
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rep ort was then referred to a committee of the 
council who ( case, p. 34) reported adversely to 
the respondent and, thereupon, the council 
adopted a resolution confirming the report in so 
far as the respondent was concerned ( case, pp. 31, 
:12, 33). 

POINTS 

I 

The writ of certiorari was improvidently is-
sued and therefore should have been dismissed 
or quashed. 

Section 92 of the Borough Act. provides as fol-
lows : 

''No certiorari * * * shall be allowed 
or granted * * * to set aside any as-
sessment made for any sewer or street im-
proYement of any kind, after thirty days 
shall haYe elapsed from the date of the 
confirmation of such assesment by the 
council.'' 

The report of the commissioners of assessment 
was confirmed at a meeting of the council of the 
borough held November 25, 1912 ( case, p. 31). 
The r easons in support of the writ of certiorari 
(case, p. 2) and the affidavit in support thereof 
( case, p. 4) show that they were not filed until 
December 27, 1912, while the writ of certiorari 
(case, p. 7) shows that it was issued December 
28, 1912 ; in one 1case 32 days and in the otller 33 
days after the date of confirmation. 

The Supreme Court disposed of this point by 
asser ting that a rule to show cause had been is-
~me<l at an earlier date. I don't know how the 



Court wa:-; thus informed . o rule was issnecl at 
any time. It is true that notice of intention of 
appJying for the writ was given before the time 
fixed in the statute but this does not meet the pro-
hibition of the statute nor do the cases cited in 
the opinion of the Supreme Court aid the sit ua-
tion for the respondent. In these cases tho 
Court's action was what caused the delay and 
thi · woulcl haYe been the case here if a rul e to 
show cause had been issued . In this rase the in-
firmit_,. is due to the delay of the respondent. 

The writ should haYe been dismissed or qua shed 
11otwithstancli1io- its having been allowed. 

State, \Vetmore vs. Elizabeth, 41 N. J. 
Lm,·, 152. 

8tat.e, Weart vs . Jersey Cit~T, 41 N. J . 
Law, 510, at page 514. 

II 

The writ should have been quashed because 
of the nonjoinder and misjoinder of parti es 
and b ecaus e it is misdirected. 

'The ,vrit is dire cted to the council of th e Bor-
ough of :Madison, to the clerk of the Borou gh of 
Madison and to the collector of the Borou gh of 
Mac1i.:,on. 'The council of a borough is comp osed 
of the ma) 'Or and councilmen. Section 23 of the 
Borough .l\..c1..s reads: '' The Mayor and council-
men of every borough hall constitute the council 
thereof.'' The return to the writ of certio rari 
wa made by the gentlemen composing the coun-
cil of the Borough of Madison, viz., the mayo r and 
six councilmen ( case, pp. 18 and 19). Th e writ 
was directed to them and by them the return was 
made. The clerk of the boroug~h and th e col-
lector of the borough joined in the return. As to 



tlH' eolle ctor, it i8 clear that he couicl cel"tify 
merely a8 to the copy of the commissioners' re-
port certified to him by tlie borough clerk because 
that was all that was in his possession. It is 
clea r tiliat the mayor and councilmen should not 
ha \'e been parties to this proceeding and their 
retu rn can be of no benefit to the respondent. 
They have been misjoined as parties and cer-
tainly as to them the writ should have been 
quas hed. 

Kirkpatrick vs. Commissioners, 42 N. 
J. Law, 510. 

Th is would only leave the clerk and the collector 
t' .. S pa rties to this proceeding and certainly any 
judgme nt against them would not be effective as 
agains t the Borough of Madison. Both are mere 
agents of the municipality. 

ln the case of Davis vs. Town of Harrison, 46 
. J . Law, 79, at page 86, Justice Magie says: 

"The rule is that the writ should be di-
re cted to the person, who, in legal con-; 
templation, has the custody of the record 
to be certified. Morris Canal ads. Stat e, 2 
Green, 411; Kirkpatrick v. Conimissioners, 
1 ;-3 Y room., 510. But this has never been 
constrnecl as requiring the writ to be di-
rected to a mere subordinate officer of a 
Court or a municipal corporation, thoug -;h 
he may be in actual possession of the rec -
ord. His custody is that of the Court or 
corporation whose officer he is. The prac-
tice, theriefore, is to direct the writ to the 
principal, and not to the mere agent.'' 

The re being nonjoinder as well as misjoinder, 
the wri t should have been qua 'heel as to the other 
defend ants ah:;o. 

If it should be suggested that the municipal-
it~·'s name might be as designated in the writ 
"eon nril of the Borongh of tfarlison," I think thr 
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~-rnfifrir11t am ·\ ·<'r is tl!at 110 statn ~e in tlii:s Rtat e 
ha8 eYer authorizPd sue h a name for anr borou gh 
and th('refore the Court "·ill take judicial noti ce 
that thiH i not the name of the municipality. A u 
examination of the statute shows that only two 
nam es might be pos sible. Pncler the ori 0 ·in a: 
f:or cugb ...:\ct, the title ,rn-.; "The Ma.,·or and Coun-
cil of the Borough of ........ . . '' which might be 
< 1innge<1 h~· nppro1>riate resolution to '' The Bor-
ough of .... . ..... , '' or, if b: · original enactm ent 
mH1Pr tlw n?YiHed Borongb ~\et., '' The Borou gh 
of ........... '' 

1fon'OY('l', the Conrt will take judicial not ire 
of its own re "on1 from which it appears that the 
Boro :1gh of ::\f aclison has be en a part~ · to pro ceed-
ings heretofore and, for ronYrniencr of refrrrn re, 
eitation is rna cle to cases of: 

F'lorham Park n. T•he Borough of 
:Maclison, 77 T_ J. Law, ~60; 72 .A t1., 
4. 

Harrison YS. The Borough of Madi son, 
78 ... \tJ., 665. 

Rtrmmler YS. Th~ Borough of l\f adi-
R<m, 83 Atl., 85. 

III 

Th e assessment made against the respond• 
en t was legal und er th e Borough Act. 

Hedion 58 of the Borough ... ..\d ( 1 C. S., 261), 
rea<1.s as follows: 

'' The commissioneL of as essment Lhal1 
attern1 at the time and place appoin te<1: 
two of tlwm hall be a quorum for thr 
tran a ction of bn. iness, arn1 snffieirn t to 
make any as e, sment, but one memb er shall 
have powrr to adjourn an) · rnertin g; the 
rommisqionrrs rn, :· adjonrn from ti mr to 
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time; they shall give all parties interesteJ 
in or affected by the improvement ample 
opportunity to be heard upon the subject 
of the assessment; they shall Yiew the 
premises and hav<t power to examine wit-
nesses uncler oath or affirmation adminis-
tered by any one of them; they shall there-
upon make a just and equitable assessment 
of the damages sustained by or benefits 
conj erred upon any lands or rea.l estate by 
reason of such improvement, as the case 
may be, having due regard to the rights 
and. interests of all persons concerned, as 
well as to the value of the lands and real 
estate taken, damaged or benefited; they 
shall certify their assessments to the coun-
cil by a report in writing, signed by at least 
two of their number; said report shall be 
accompanied by a map showing the lands 
and rea: estate taken, damaged or benefited 
b:Y said improvement and for which they 
have assessed. damages or benefits; such 
report may _ be considered by the council 
at any meeting of which at least two weeks' 
preYious notice shall have been given by 
the clerk, posted in five public places in tlw 
borongh, or published. in a newspaper cir-
eulating in the borough once in each week 
for brn weeks prior to such meeting, as the 
council may direct, and also serYed per-
sonally upon the owner or owners named in 
said report, if resident in said borough, or 
if non-residents, by mailing a copy of said 
notice to such owner or owners, directed to 
them at their postoffice address, if tl1e same 
ran be asrertained, and by posting the same 
conspicuously upon some part or parts of 
said lamls; the affidaYit of said clerk shalJ 
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he' (·ondusin ~ a:::; to tbc manner of such ~er-
vice, and shall be attached to the repor t as 
a part thereof; the notice shall briefly state 
the object of the meeting with referen ce to 
saicl a sessments; at that or any subse-
quent meeting the council, after con ider-
ing the saitl report and map, shall aml nia~· 
ac1opt and confirm the same with or with-
out alterations, as to them may seem 
proper; it shall be lawful for the said coun-
eil to ref er the matter to any committee or 
connnittec of their own bocly for further 
examination hefore taking final action upoll 
it; am1 when the report shall be so adopted 
and confirme(1, with or without altera tions, 
the same shall be final arnl conclusfr e upon 
all parties, exeept as to such asse ssments, 
from which appeals mar be taken as here-
inafter 1n'0Yicled.'' 

This section is in contrast with the origin al sec-
tion as found in the Borough .Act revision (P. L., 
1897, page :-31:2). In the original, this section con-
taine(l this clause a to the duties of the comrni -
simwrs, to wit: 

'' The: · shall thereupon make a just arnl 
equitable as srssmeut of the dama ges ,or 
benefits, as i.he case may be, eparately 
a long the line of the improvement , and 
with due regarcl to the rights, and interest 
of all persons con c·erned, as well as to the 
value of the lands ancl real estate taken, 
tlamaged or benefited.'' 

Tlie provision limiting the assessment to the 
lands '' along the line of impro, ·ement'' was elimi-
nated h:· the amendment found in P. L., 1898, pagP 
399, and this section was afterwards amendecl to 
its prest'nt form by P. L., 1899, pag-r 171. 
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lt is 110 longer tliP law that lands not along the 
line of improYement. can not be as e d for bene-
fits ronfrrrec1. 

Alli , on Land Co. v . Borough of Tena-
fly, 69 ~- J. La,v, 587 (55 .,:\.tl., 39); 

and 
.i\llison Land Co. vs. Borough of Tena-

fly, 52 Atl., 231. 
Tlw report of the commis ioners of asse ment 

( t·,L e, p. ~1 et sr>q.) shows that all the details pre-
:(•ribrd b.'· Section 58 of the Borough Act were 
fn:ly C'ompliec1 with in so far as the commissioner 
are concerned, and at page 22, lines 20 to 30 the 
<1.·a('t language of the statute is adopted by the 
rommissioners and is as follows: 

""\Ve do further report that we have 
made a just and equitable as essment of 
the (1amages sustain d by the respective 
owner of the lands affected by said im-
prow ~rnent arn1 the benefits conferred upon 
any lands or real e tate by reason of said 
improvement, as before stated, having duo 
regard to the rights and interests of all per-
on, concerned, as well as to the value of 

th e land ' am1 interest damaged or bene-
fite(1.'' • 

~\J page ~:3, lines 10 to :?0, the rommissioner 
as. er t that th<~ a essment. do not exceed foe 
hPnefits, in tlii lano·uage: 

'' "\Ve (1o further certify and report that 
'aicl urns so a sessed as aforesaid, in our 
opinion do not exceed the benefits which 
th e said lands and each of the said owners 
ar e deemef1 by us to have derived from aid 
impronment ; 

""\\.,.p do further certif)~ and report that 
in onr opinion no damages have been sus-
tainen h)~ an.,· of the owners of an)~ Janel 
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or rPal csta te by rrason of the ~ai<l im-
proYernent. '' 

The testirnon) ' of Mr. Benjamin, one of the com-
m1s. 10ners ( ra . c, 11. 15) shows that, in his 011in-
1011, 

' ' the ass essments against 8t. Yiucent '~ 
Church property both as to the Green ,Til-
lage Roac1 part. and ,Vilmer Street part <lo 
uot ex ee<l the benrfits conf errrrl'' 

:rn<1, in his opinion, '' an' Yery moclerate. '' 
He fnrtber sa) ·s: 

'' In my opinion the assessment again st 
this propert: · both as to Green Yilla gr. 
Roa<1 an(1 ,Vilmer Street were just and 
Pquitable arn1 compared fa, ,orably with 
those assesse<l against other propertie s in 
~r aclison." 

Mr. Reynokls, another of the commission ers, 
testifie<l to the same effect ( case, p. 14, 1. 10 to 20) 
arnl Mr. Larison, another of the commission ers 
(,Yho is inrorrertl: · c1esignatec1 as "Harrison" in 
the case) ( rase, p. 17) testifie<l to the same effect. 

The re sJ)Dnclent c1ic1 not offer an)· testimo ny 
what ever to show that the assessment made was 
not equitaible anc1 just, nor to show that its lan ds 
W('rP not benefited to the ,extent reported by the 
commissioners of assessments, and therefor e this 
rase is entire ::· c1eYoid of anything, except the 
·1ffi<laYit of J. W. McDowell ( case, p. 4, et seq.) 
(which certainly is not rYidential, and is impr op-
erly set out in the books), to show that th e as-
~essment made b:· the commissioners again st the 
re spondent was not. just and equitable, or that the 
lands were not benefited to the extent they were 
:-isResse<1. ..\lthough this 1anc1 is separated fr om 
the str eet b:· a one-foot strip, :·et it is very clear 
that its market. Ya:ue is greater because of the 
c:ewrr lwin <.?; 1ai 1 in ,Yilmer 8treet than if thr 
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.,ewer wpre not lail there. lf Alice L. Greene, the 
owner of the one-foot strip, should. desire to pm-
ehase the property of the St. Vincent's Church, 
..;he would undoubtedly pay more for it because 
of the sewer being laid. in the street, and so would 
anyone else who might acquire title to both prop-
t:rties. With the acquisition of the one-foot strip 
by the St. Vincent's Church, they would have im-
meJiate access to the sewer. If the mere fact that 
u one-foot strip interYened bebveen the roadway 
and other land should prevent the other land be-
ing assessed for benefits, public improvements in 
many side streets would have to be made without 
~.he right to assess, and the whole burden would 
fall upon the public. The intent of the statute is, 
Lhat it is the benefit to the property and not to the 
individual owner which is to be assessed. If this 
be true, thEn the mere difference in ownership of 
i,he two properties would not save the rear por-
tion from being assessed under the Borough Act. 

Adams vs. South Orange ( 191:2), 85 
Atl., 351 at 352. 

It was claimed by the -Supreme Court that Al, 
lison Land Compally 'i'S. Bor0119h of Tenafiy 
(i bid.) does not app~y because that related to 
•;treet im pro ,·ements. It is true that only street 
im1wovrrnents were i1wolved in that case and it 
ma~· be tlrnt; because of the relation of Section 
:-58 to Section 3:3 of the Borough Act, the only a;s-
. ..;essments therein contemplated are those affect-
ing impro\·ements mentioned in Section 33. If 
-4ection 58 relates to all assessments, then it i;s 
r•lear that only one method is prescribed and it 
applie to sewer improvements as well as road 
improvements and, if it <loes, then this assessment 
',houlcl have been confirmed. 

In Van WagonfJ' vs. Paterson, 67 N. J. Law, 
•t)3, a large trart of lan<l had been assessed as 



12 

C'it~· lots for b( rn fits tonferred by the constrnctio11 
of a "ewer system ancl this was uphel1.l. It is 
trne there was the one owner, but the separation 
from the sewer main w'as rnurh greater than in 
tl1is cm,P. 

This Comt ha rcrogniied i he fact that benefit ~ 
,1:a.,· aec-n1e to ]ands eYen in east's where lateral 
or eonnerting. se"TeL nnrnt lJe lrnilt before thr 
1 .. m \ ; r :.n te c>onnectec1 arnl that in surl1 cases thr 
a.-,sessrnent is mcre~y '' an ascertainment of bene -
fit.." Vreeland rs. Bayorwe, 60 N. J. Law, 168 
at page 1G9. .,.:\ nc1 this was in a case where morel 
work 1rnc1 to bP cl onr by the rit:'·. Bnt in the rasr 
nt har nothing · rrrnains to be <lone by the borougl1 
of Madison. The sewers have been constructP<l 
- no extensio11 or lateral i3 necesc.;ar.v to be lai<1 
h~· tlw borough. l\ferel:· a change of ownership 
rn· the acquisition of a privilege or right by re -
~pornlrnt of, or oYer,_ tl1e one-foot strip. Is it 
possible that the mere '' accident of ownership'' 
1s to determine whether larnl is benefited within 
the meaning of the statute, or not? Ia not all lan r1 
within a reasonable area of a sewer asses abl e 
for benefits regardless of the question of owner -
hip f If not, then it will be necess·w:T for munici -

palities to searrh the titles of all lands befon ) 
making improYernents lest a greater liability 
-.,lJould fall upon the people at large than antiei -
pated. 

1n VrPPlmzd rs. Bay01 :nP (ibid.) the Court sai tl 
at page 170: 

'' The benefit. to flow from the constru e• 
tion of lateral or connecting se·wers can not 
be aRsessed until such lateral or ronnc--rting 
sewers are built. 

'' As to the latter benefits, the problem 
would be incapable of solution becau e tlw 
eost of the work wonld not be known until 
it wa::; clone. 
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'' The benefits flowing from the existing 
sewers can be ascertained as rea<lily before 
the conneming sewers are completed as af-
terwards. 

'' Like assessments are frequently made 
on 1ancls not -fronting on the line of the 
irnpro,·cment, as in tlle case of opening of 
new streets. Lands not on the line of such 
uew streets may be held to be in thD area 
of assessable property, and benefits accru-
ing to them ineluc.lecl in the assessment.'' 

ln State, Prei:ert 1,s. JJayonne, 63 N. J. L., :20:2, 
(Supreme Court, 1899) Justice Collins at page 
:205 says: 

'' I kno--.v no better standard in a case like 
this than the enhancement of market value. 
The advantage of sewerage facilities is 
fairly measurab~e and can not differ greatly 
in property of the same general class.'' 

At page 206 he says: 
. "Uniform assessment,,based on enhance-

ment of value would be intelligible and so 
woul(l assessments, within absolute bene-
fits, ba :::cd on actual proportions of advan-
tage to inclfriclual lots." 

r\ t page :205 he also says: 
".While the general rule is that the Court 

is loath to disturib an assessment on an al-
legation that it is excessive and will never 
permit the report of the commissioners to 
be oYercome except by proof of very great 
force, still, when it clearly appears by such 
proof that the assessment does in fact 
greatly exceed the benefits received from 
the improYement, it is the Court's duty to 
set it aside.'' 

In Simmons vs. Milli:ill'e, 75 N. J. L., 177, Jus-
tice Swayze said: 
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'' \\\, c tm not doubt that hoth chun•hp: 
and fa -·torieH, arnl verhaps tlw railroad, are 
lJeHefitecl in tl1eir use, if not in the market 
ra.lue of the propprf ies, b:· the const.rur-
tion of the se"'e1-. . '' 

Tu /-,'fate, .N. J. R. R. (l' T. Co. rs. Elizauetl1 
(18,:), :n N. J. L., ;-3:30 at 3:3-:l-, Justic Depue ap 
proYed of t]w <loctrine that '' the influence of tlw 
j , l'OlJ (, ·0 1 irnpronment on the pre ent nwrket 
rnluP of the propn!y" is a test of whether such 
pro pert:· has a '' present benefit" from uch im -
provcnwnt. ... ..\]though the a. essment wa et 
a:icle in that ca e, he intimated very strongly at 
pagp :3;35 that, no~\\'ithstancling the propert:· as -
scs:wd ,n1, oue-ihirJ of a mile awa:', yet if th re 
wPrP a fair probabi:ity of the s:vstem being ex-
i.011< led, tlw as~pssnwut wou; d have been valid. This 
is 01w of the c·a~es relie<l on h:· the respondent, 
hut smPl:· a fair rPacling of the case upport the 
eoutention of tlw appel1ant rather than the rr -
~pornlent. 

In Jlorris i·s. Bayonne (1891), 53 J_ J. L., :?9!) 
at :30G, the Court sa:·s: 

'' It appears, without di pute, that thi 
property has in fact been b nefited by an 
inerrase(l market i:al11e to the full value ex-
tent of the a essment. . For thi. reason 
the pro ecutors who make thi objection 
lw Ye not made a ease for relief." 

... \ t page ;-305 the Court said : 
'' "\Vheu an assef1~ment on property is 

eertifie<l to haYe been imposed for benefit :-;, 
it will be presumed that the propert:· ha s 
heen in . ome mode benefit.eel, and tlw Pt<'· 
smnption ean onl_\' be overcome b:· clrar arnl 
cogent proof.'' 

)fr. Re~·nolcls, wl10 was ralled as a witne ::::i by 
tliP prosrrntor, tr. tifiecl that, in hi~ opinion, tl1<1 
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n1a, ket calue of tlie pl"operty asse"secl hacl been 
increaseJ by the sewer being in Wi .. mer Street 
( case, p. 14, l. :20-:25). l\Ir. Benjamin, a real estate 
L1gent, gave similar testimony ( case, p. 16, 1. 
1-10). .A.ml there is no testimony to the con-
tr ary. 

Mr. Benjamin's testimony also shows the char-
acter of the soil ancl the difficulty of maintaining 
eesspools on the land and gives this as an acl-
\litional reason for benefit ( case, p. 15, l. 30-40). 

If it is open to argument, the case of Davis vs. 
Newark, 54 N. J. L., 144, at page 148 points out 
die distinction between benefits to the land and 
to tbe owner. In that case it was contended that 
the change of grade had been of benefit to the 
Horse Car Company and therefore that the land 
of the company, being a strip in the middle of 
the road which had been dedicated, should have 
been assessed, but it was held that the "land 
burdened with the public easement would in no 
res pect be increased in value thereby" and that 
any benefic was to the franchise and therefore the 
fai.ure to asse ss was not erroneous. 

St.ate, Van Solingen vs. HarrisonJ9 
N. J. L., 51 at 53. 

~\ ssessment for sewer benefits. 
Commi 'Sioners considered certain short lots 

would have the same convenience for taking away 
,rnter as the <leeper lots and assessed the lots ac-
~onling to special benefits conferred. At page 54 
dw Court ays: 

'' The cYidence shows that the benefits 
were not exceeded. There may be some in-
equalities in the assessment, but absolute 
equality is unattainabre, as men of fair 
judgment wouid differ in their opinion as 
to the proper distribution of the costs and 
Px1wnses of sewers, according to the es-
tablished legal rule. /, 
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'' r:r11ere mu st be a clear preponc1era11cc 
of proof to lead the Court to oYerturn th e 
work of the commis sion, which has the a :l-
Yantage of viewing the premisea. '' 

The Bornngh act prm ·ides 
' ' for the selec tion of certain freeholder s 
whose judgment on the amount of the ben e-
fit re ccive(1 is to be accepted as ac curat e 
unle ss it is made to appear, by clear arnl 
conYincing proof, to be erroneous.'' 

rowarc1 Ys . .North P:ainfielcl, 63 N. J . 
L., 61 ~t 64 (Snp. Ct., 1899). 

"It is true that the power of-taxing is ono 
of the high and indispensable prerogativ es 
of the goYernment, and it can be only l l l 

rases free from all doubt that its exer cise 
ran be de clared by the Courts to be illegal.' ' 

State, Agens vs. Newark ( Ct. E. & ~·L, 
1874), 37 N. J. L., 415 at 422. 

State vs. New Brunswick, ~38 N. J. L., 1). 
190, ( 1875). 

'l1
l1P Rnpreme rourt in setting aside sewer as-

:-;(•ssrnents in that case sa~·s at page 105: 
'' An assessment for a street or sewer so 

apportioned on f1e lands that it happen s t o 
be coincident with the proportion of area of 
those ]ands, may, like an assessment oi 
frontage, be according to the rule of benefit s 
as established by law, and if commissioner s, 
acting under that rule, so find and asse ss 
property, that is, if they, in assessing prop -
erty speciany benefited, under the propr r 
rule for such assessments that the area or 
frontage of the assessable property corre s-
ponds with the benefits to such property, it 
would be a proper assessment, and sustain -
able in the absence of evidence to show nn 
error in judgment; tbe mere fact that an 



17 

assPssment laid on property peculiarly 
benefited in prnportion to benefits, and lim -
it eel in proportion to ben9:fits., and limited 
thereto, orresponds with area or frontage, 
will not overturn such as essments.'' 

State, Gobisch vs. Inhabitants of N ortl 
Bergen, 37 N. J. L., 402. 

In thi. case, after the petition for the improve-
ment had been presented to fie governing body, 
c,ne of the petitioners conveyed all of his property 
fronting on the street improYed, % feet in depth, 
reserYin°· to himself the rear property. At the 
~ime the assessment was levied, Gobisch was not 
~he owner of the frontage and insisted that his 
lands in the rear of fie :25 feet conveyed by him 
were removed from liability to a sssment. 

The Supreme Court (Justice Van Syckel writing 
the opinion) held that his rear lands were liable 
and said: 

'' If by this device, Gohisch could have 
ecurecl immunit)' for his lands, he might, 

with equal facility, have onveyed away a 
r~bbon of land one inch wide, along thr 
street, which could not possibly have re-
ceived benefits commensurate with the cost 
of the improvement, and thus baYe thrown 
the,entire burden upon the general tax levy. 
This would open a door to fraud and im -
position w:1ich could not he countenanced.'' 

The Court al o held that the commissioner haf1 
erred in confining the assessment to the land ' 
fr onting on the avenue improved because be tat-
ute had provided that the cost sJ10ulcl "be asses eel 
upon all lnncls benefited thereby in proportion to 
the benefit received.'' 

State, Kellogg vs. Elizabeth (1878), 40 N. J. L., 
:274 is relied on by the respondent. But in thn t 
'as e the assessment wa made against lands whic'1 



were n.'1110,·(,cl from the sewer and coukl not read1 
U1e sewer dire ctly or indirectly ,Yithout the build -
ing of l'Onnecting 8ewers. This was before tb c 
iH:t of 1895 hereinafter mentione(l aml the fact~ 
are not parallel with the ea8e at bar. 1IoreoYer, 
iliis case was explained in State, Henderson i:s. 
,, T( 1·s r y City, H X. J. L., 439, at 49:2. 

In the matter of the drainage along Peque:::;t 
!:i·1u· (rn77), 39 .~· . .J. L., .,+:33 is another case cited 
lJ_,· the respondent. 1 fail to see t:iat it is an au -
tho1 ity in this case. There an assessment had been 
made before the work wa completed upon lamb 
whi('h were intencle 1 to be benefited by the clrain -
ngP sd1erne. The testimony was conflicting as to 
whether the ]and needed to be drained and tlw 
many probabilities were , o speculative, that th e 
~u:,sessment8 were set aside. Even in this case at 
page .JJ7 the Court suggested t:iat a different rul e 
might be applicable to asse . ·smenb for sewers an:l 
-..:h·c'c-'t improvements. 

Rtate, Henderson vs. ,Jersey Cit~· 
(187$)) -±1 .~· .• J. L., 48:l. 

This case inYolYed the question of sewer asses s-
ments and the ' ame were affirmed. A part of th e 
lands assessed lay between :200 ancl 300 feet we t-
n·ly of the nearest terminal point of the sewer con-
~trncted while another part was upon anothe r 
\-:trcet but nearer the work. A, in that case, o in 
the case' at bar, the commissioners considered tlw 
]ands asse Hed hacl receiYecl a present benefit. Th e 
( 

1ourt at page 4$);-3 ·aid: 
")fo as e, :-;ment probahl~ - has eyer been 

or ever will h.e laid, against which witnesse -;, 
intelligent and conscientious, may not lw 
brought, who will differ with the authorit y 
a,ppointecl to judge and decide, hoth as to 
the fact and amount of benefit. conferred. " 

The respondent seem . to rerop;nize this ca. e a~ 
nn a(lv(lrse one hut endeavors to break its fore(' 
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!iv as:-iertiug, witl10ut any proof, that there i no 
l·;·e ent benefit to the c:rnrch property. The pre-
i->nmption is the other way and the testimony of the 
C'ommis . ioner is opposed to this view. The n -
se ment wa much lower, in proportion, than thr 
nsse1,sment against the lands of the Presbyterian 
Church located in the rear of the land, in quesuou. 

The r spomlent relies mainly upon King us. 
Reed (1881), 43 N. J. L., 186. Not only was thi:-; 
<1ecided before the act of 1895 mentioned in tJis 
brief, but the facts are also very different. ~\_1-
thou o·h the Court set a icle the asse sment~ 
against certain properties'' lying a.t a distauce 
from the improvement, with the property of 
other , intervening, yet the Court pointed out that: 

'' It i ti ue, that because these lots are so 
(1is onnectecl from the sewer it doe. not ne-..-
essarily follow thnt a henefit may not arisA 
from the flowage of surface water there-
from.'' 

It then took up he consideration of the possi-
bilities of thi. benefit an 1 concluded that the bene-
fit did not exjst an rl pointed out also that no benefit 
could arcrue '' until the con truction of laterals.'' 

However, the Court al o held at page 193 that: 
'' The assessments upon the other class 

of lots are not invalid by rea8on of a want 
of facility for connecting with the sewers." 

McK evitt vs. Hoboken (1883), 45 N. J. L., 482, 
i1wolved the contention that, because c rtain lands 
removed from the sewer improvement and situate 
on other streets, had not been assessed, fae asse 'S-
ment against properties along the line of the sewer 
was illegal .Jt21_t ~..2E,!1 h~epwis~It 

~ )ylate~J'e'cisions, and prnctically abrogated b;v 
the act of 1895. 

Propert>, not on the line of a main sewer may 
hP be1wfited b~· bringing an outlet for sewerage 
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li('arer to tllp p overt,\· and '' it i::; not essential l•> 
tl1e ya]idity of an asses::;meut that the proper ty 
should abut upon tile street or vlace w .1ere th,, 
sPwer is laid." 

Beckett YS. City of Portland (rnO:l ), 
!H) Pae., 65~). 

I V 

Th e act of 1895 applies t o borough s and 
sa n cti on s th e a sse ssm ent . 

The title of the act of 18~)5 (P. L., 18~J3, pag e n.>; 
:i C. S., p. 3380) is as follows: 

'' ... \..n act concerning the making and col-
lecting of a::;sessrnents for benefits eon-
ferred, h.\· th0 rnn. truction of sewer nrnl 
drain . " 

And the fir t seetion expressly authoriz es tlw 
assessment of lands within the seJ;,ge arPa. T hi:-, 
section reads as follows : 

"1. Be it enacted by the Senate aml Gen-
eral Assemhl) · of the State of ,K'ew J er sey, 
that where in any city, or ot:1er municipa lit)' 
sPwers or drains have been or may be con• 
stnwted forming part of a general ystern 
of sewerage or drainage for such city, 
or other municipality, or part or 
part::-; thereof, it sha ,11 and may lw 
lawful in a::;sp::-;::-;ing the benefit s con 
ferred, l>)· the construction of an~· main, 
trunk or intereepting sewer or drain, form-
ing a pnrt of sueh s~·stern, to asses · snc11 
henefits not onl)· upon the lands and r eal es-
tate fronting or abutting on the line th ereof, 
hut also upon all the lands and real estak 
ituate in and throughout the entire sewer-

age or drainage area or district in such city, 
or ofwr municipality. anc1 through whicl1 



~wwen, or drains the ·whole or a part of tlw 
sewerage or drainage of such area or dis-
trict, directly or indirectly, finds or will find 
an outlet." 

The fourth section relating to laternl or connect-
ing sewer is as follows : 

"4. And be it enacted. That in all cases 
of sewer or drain assessments made for 
benefits conferred by the construction of 
any lateral or connecting sewer or drain, 
forming a part of the general system afore -
said, and upon the lands and real estate 
fronting or abutting on or in the vicinity of 
the line of such lateral or connecting sewe1 
or drain, no assessment was made for bene-
fits conferred or likely to be conferred by 
the construction of any main, trunk or in• 
tercepting sewer or drain, and through 
which such lateral or connecting sewer 01 

drain has or will have an outlet for its sew -
erage or drainage, it shall and may be law -
ful to include .in such assessment not only 
the cost or part of the cost of such lateral 01 

connecting sewer or drain, but so much o1 
the co t of the main, trunk or intercepting 
sewer or ewers, drain or drains, with which 
the same is onnected and through which it 
find an outlet, as the said lands and real es 
tate s '1all be peculiarly benefited by th<) 
construction of said main, trunk or inter, 
cepting sewers or drains, or any part 
thereof.'' 

The act of 1895 ~as been before the Courts SPY · 

('ra l times and declared constitutional. As late 
1 ~)00 this Court re-affirmed the former cases in the 
<'ase of Brc1,vn vs. To.irn of Union, 65 N. J. L., 601 
( 48 A tl.. 562), and at page 602 Justice Dixon say , 

"The manifest intent of that act is that~ 
whenever sewers are constructed in any 



m1111i( ipali ty at public exvensc and s per in) 
benefit ae crue therefrom to priYate ]arnl 
within the corporate ]imits, an assessmen t 
for the benefit s]iall be impo ed on ueh 
lands, and the act pre scribes constitution al 
r<1gu]ation.- for the leYying of ucli an :L -

sessnwnt. '' 
In Sim JJIOJZs U{. ('ity of Jlifrill e, 75 N. J. L.,] 7~ 

( fi'.; .. \.t i., ~n;s) ck ei<.lecl b,\~ the Supreme Court i11 
·1D07, t'H' Supreme Court (Justice Swayze writin g 
the op inion) set aRide an a essment because it hn<·l 
not l)('en made areorcling to the act of 1803 and 
J,eld: 

'' Since the act of 1 95 is con ,titution a!. 
general, aml mandatory, sewer asses menb 
in all cities (sic) rn ust be macle in confor m 
ity ·with its }H'OYisions." 

As that act applie not only to cities but also to 
a 11 other municipalities, boroughs are nece sar 
i I,\· in cluded nn<.1 the assessment in question mu st 
therefore be sustained because the land as e sec.I 
was ·within L1e '' sewerage area'' nncl '' in the vi cin 
ity of tbe line of such lateral or connecting sew er." 
ln fact it was only 500 to 600 feet removed fr om 
tl1e line of the main trunk sewer itself and th erP 
fore, '' Situate in the vicinity of the line of snt'l1 
rnnin sPwer'' as mentioned in Section :2 of th e act 
of J 95. 

V 

The Court will not disturb the assessment 
unless it clearly appears that it exceeds the 
benefit. 

Thi rule is fundamental. The principl e wa~ 
<'Irnnciatecl very clearly in Pudney vs. Pas saic, 3i 
... T. J. L., 65. At page 67 Justice Srudcler, speak-
ing for the Rnpreme Court, says: 



'' The Court will not di sturb '-m assPs~ 
mcnt because f1ere are conflicting opinion~ 
concerning the justice or sufficiency of the 
a sessrnent; it must clearly appear to thei1 
satisfaction that injustice has been clone~ 
before an asse sment will be set aside upo11 
th e fads." 

In lhint vs. Rah1cay, 39 K. J . Law, 64-6, Justi ce 
Dixon peaking for the Supreme Court, at page 
"47, says : 

' ' Still, in det ermining such questions, tlrn 
official certificates of the commissioners, 1m-
der their oath and in the ]ine of their duty, 
are entitled to mu ch weight as evidence, and 
only clear proof of great force will justif} 
us in oncluding that they are erroneous." 

In that ca e the commissioners had assessed th~ 
benefits largely in proportion to the frontage, ex-
<'ept a to some Jots near the business centre which 
were mor e valuable and derived a larger share of 
advantage, and some lots whi ch were near to in-
ter ecting opened streets and thereby more bene 
ficially affected. T ·1e commissioners also deter -
mined in that case that certain lands lying more 
tha n 100 feet on the avenue were not benefited, 
and th erefore were not a sessable. In speakin° · of 
this methocl ·of as . essing, at page 648, the Court 
. ays : 

' ' There is nothing in the e,Tidence which 
satisfies me that any of t'1ese conclusions is 
subje ct to ju t criti cism. The) ' are all con-
sistent with and e,Ten sustain the idea that 
the commissioners, in performan ce of th eir 
legal fun ction s, fairly exer cised a rational 
judgment in the distribution of burden s ac-
cording to benefits.'' 

This case was affirmed in the Court of Errors. 
Hunt vs. Rahwa) ' , 40 J. J. T,., 015. 



1n Jf'lifI i·s . X e1ca rk, -!8 X. J. L., l 01, the prin -
<·iple a hove enun ciated was again endorsed. ....\ t 
pag0 109, ,Justice Dixon sa_,·s: 

'' The area of spe ~jal benefit is so lnrg el~· 
a matter of opinion that the judgment of t !ie 
< ornrnissioners on that subje ct must stan d, 
unlr~s Yen · convin ring e-vi<lencc be acldu re<l 
against it." 

In 1ll11ller rs . Bnyrmne, .}5 N'. J. L., 1 O:?,. peaki ng· 
of the 11ttituclr oft ·1e commissioners of a sse . sment, 
Justice Dixon sa: ·· at page 103 near the bottom: 

' ' o clouht the commissioners, in det ,1 r-
mining the benefit deriYecl by the enti re 
tra<'t, Rhould take into con . ideration not 
oul_\· the use. macle or contemplated hr tl1r 
owner, hut also the uses which a wiser owner 
would <'ontemplate, and may leY_v upon tli0 
traet ::rn equivalent for the benefits ree eiYrcl 
j n vi ew of sue h uses.'' 

Tu Ddritt rs. Eli zab Pth, 56 N. J. L., 119, foe 
Court at page 1 :25, again reiterated foe •;iew th at 
in ea se of doubt, '' the judgment of t:1e commis-
sioners shoulcl pre, ·ail,'' and further, the Court 
Raid, on the same page, that the ohjection that " the 
benefit were clistrihuted along the line of th e im-
1n-0Yement in proportion to the frontage, doe s not 
11eeessa ril: · make the assessment void.'' 

..:\ lthough in the case at bar the frontage wa s not 
the ha ·is for the a sessrnent, yet even if it 1iad hcen 
micler thjs deci ·ion it is clear that it would not ne('-
essarily be the cau e for disturbing the assessm ent. 

fn CPntrnl Land Co. vs. B(lyonne, 5(-i N. J. Law. 
~07, Ju stice Van Syckel, for the romt of ~ rror., 
and Appeals, speaking of P. L., 1887, page 2:n, 
providing for the asse sing of benefits for th e con-
. truction of a trunk . ewer upon all prop Prtir:-
henefitfld, sa~·s at page 301 : 

"The jnfirmity alleged to inhere in thi:; 
ad is tlrn t it imposes on pro pert~, on tlir 
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line of the hunk :-;ewer an a:-,:::;cs ·rnent to the 
full extent of the benefit imparted to it, 
and direct the balance only of t:.1e cost of 
the work to be levied on other prop rt:T 
within the area benefited." 

"It may be th refore, that while prop-
erty on the line of the trunk sewer may not 
he as c. sed in excess of th benefit con-
ferred, the as ·essment upon it in proportion 
to the benefit recei,,ecl will be gr ater than 
that borne h_\· land not on the line· of the 
main ewer. Thi. , howeYer true, cloe not 
in my opinion render the act of 18 7 abor-
tiYc. 

'' It is competent for the legislature to 
authorize the a . essment of the entire co t 
of a street improvement upon the frontage, 
proYided it doe not exceed the b nefits. 
The excess of the ost over benefits may be 
impo ed upon the general public. Legi la-
tion j,n further ease of the public tax lev:v 
may lawfully provide that sueh excess of 
co t shall, to the extent of benefit , be laid 
on other land · not on t'1e line of the work. 
All lands of the same class-that is, an 
land , on the frontage-mu t be a e secl in 
the ame proportion, but it has never been 
held in thi State that to con titute a le 0 ·al 
a . e. rnent all lands benefited mu t be a -
sesscd, or that all land benefited must be 
asses ed in the same proportion. Measured 
by such a rule it is doubtful if any a sess-
ment hitherto made in thi State cnn he np-
helcl. '' 

In Sinclaire rs. TV r>st Hoboken, 58 N. J. Law, 
129, t:1e upreme Court laid down the rule that it 
was the duty of the commissioners of assessment 
to "exer ise their own judgment in defining thP 



arra of Jan el which was :·q,eeiall>· hem•f-itcd hy t lt<' 
improvenient.'' 

In CuiNtrd i·s. Xorth Plainfield, 63 N. J. Law, 61, 
at page GJ, it js said: 

'' The statute under which this asses~-
m llt is made proYide · for the election of 
certain freeholders whose judgment on th t' 
amount of the benefit received is to he ,H' -

( epted a · accurate unless it is made to ap -
pear, br clear and convincing proof, to }w 

PlTOnCOllS. '' 

This case would al o ·eem to be authority for 
t~1e Yiew that, jna much a,s the total asse, m0nt 
aga1nst the property of the respondent, both as to 
the Green Village and ··wilmer Street portion, did 
not, in the opinion of the commissioners, exceed 
tl1e benefits conferred upon the prnperty and, in-
mm:rnch as there is no evidence to the contrary, 
the asse ~sment should be confirmed and the pro -
ceedings dismissed, even though it should be con-
sidered hy the Court that be dividing of this prop -
l'1·tr in wha.t the commissioners were pleased to 
<1esignate the Green Village Road part and the 
Wilmer Street part, was within the criticism 01 ~'i1<.' 

Court in Cvwa rd vs. North Plainfield. 
VI 

This Court can review the case. 

In this ccrne, tbe Commissioners of Asses meut, 
the Special Committee appointed to consider thr 
objectjons of the respondent aml the Council of 
the Boroug:1 of 1Iadison found as a fact that the 
lands of the respondent had been benefited to th e 
Pxtent of the assessment. On the other hand, the 
Supreme Court find that, although no eviden ce 
was offered to show the property had not b,-.eu 
henefited and that evidence was produced showing 
that the propert:~ had heen benefited to the extent 
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of the a essment, yet the property is -;o 
sit uat e that it is not subject to an asses s-
ment because no pre ent use can be mac1r 
of thr sewer in Wilmer Street because a 
one-foot trip owned by another party sep-
n rates f1e property from the street. This <.1e-
term ination of the Court is not a finding of fad, 
a. in Moran rs. Jprspy City, 58 

1
K'. J . L ., 653, hut 

the as erting of a rule of law to govern in surb 
eases and i therefore reviewable by this Court. 

Vreeland vs. Bayonne, 60 N. J. L., 168. 
The truth is fr:1e Supreme Court did not find as 

a fac t that the land was not benefited by the sew-
<'rngc ~, tern of Madison, but held that land situ --
ate as the land of the prosecutor ''became unas-
sessa ble for any benefits deemed to have been con-
fer r ed upon the lot in question'' ( case 41 11. 25-30) 
and that '' to warrant an assessment for the con-
~truction of a sewer, the property must be capalJJr 
of a pr esent appre ciable benefit, by direct conne<·· 
tion with uch sewer" ( case, 41, 11. 30-35) . 

. As a matter of fart, frn land assessed is receiv-
ing pr esent ben efit of the sewerage system of Mad -
i. on by a connection on Green Avenue by means 
of pip es laid over the public school lands, and, 
with out the use of this system, the parochial school 
rnuld hardly · have been maintained, at any ratr, 
with out great expense for cleaning cesspools. If 
there mu st he a "present appreciable benefit by 
direc t connection with such sewer," than I insist 
that the land being connected with the system, 
thoug h not on ·Wilmer Street, it is assessable and 
the ass essment should stand. 

But the first part of the quotation from the Sn -
preme Court opinion shows that the Court did 
not giYe the force to Section 58 of the Borough 
Act that the Legislature appears to have intended, 
while the latter part shows that the act of 1895 was 
rntire ly overlooked. 



Finally 

Thi: assessment was made by three men of 
::--tanJing, one of "·horn is a. real estate agent and 
another a lm·ge dealer ju real estate . Upon ob-
·", tions being offered h_v the church, the report of 
the commissioners was referred to a special com-
mittee of the Council, one of whom, Mr. 0 'Brien, 
is a member of St. Yincent' · Church. 'J1his com-
mittee nuule a unanimous report in which the~· 
eertify that they rnrefully <'onsidered all objec-
bons and the report, and, after recommending cer-
tain amendments not a fleeting the ' Church, the~. 
state the other objections should be overruled an--l 
the report be adopted ( case 34, 11. 1<.?5). 

r:-['he report wa:-, then unanimously adopted and 
approved by the Council. The testimony offered 
in t 1is case all shows the land affected has beru 
l ,rnefited and no evidence has been offered to the 
tontrary. In Yiew of all this, I respectfully su·()-
rnit that the a sessment should not and can not 
be set aside legally. The Supreme Court has erred 
in its Yiew of the effect of the amendment to Sec-
tion 58 of the Borough Aci and also failed to con-
~i der the effect of the net of 1895. It also mis-
interpreted the effect of the decisions in cases of 
this character. 

Therefore the judgment of the Supreme ~our t 
. lwnlc.l he set asic1e and the assessment amrme<l. 

( 
1ertainly, until the Borough seeks to enforce the 

<'ollection of the asse srnent, the Church can not 
complain because the assessment is entitled to 
~tancl as a Ya]id a se . ment. It may be consider etl 
that the right to enforce it can not exist until the 
Clmrch either acquires the one-foot strip or right s 
< v·er jt, [ do not eonee(1e fljs but suggest thjs 



29 

merely as an additional reason why the assessment 
should stand and the judgment of the Supreme 
Court should be reversed. 

Respectfully submitted, 
CHARLES A. RATHBUN, 

Attorney and of Counsel with the Appellants. 
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The respondc-mt is the owner of a tract of land in 
::\Ja,lison, Morris County, New Jersey, having a 
frontage of three hundred and fifty feet on Green 
Village Road and an average depth of fl ve hundred 
feet. ':rhis lot runs parallel to Wilmer Street but 
is separatPd from this street by a strip of land one 
foot in width, owned by Miss Alice L. Green. The 
respondent has no easement or right over this 30 
strip. On th e lot of the respondent at the time of 
the assess ment, there ,,,as erected a church, rectory 
and sex ton's house; the rectory and church are con-
nected with the sewer on Green Village Road and 
the sexto n's house with the sewer on Green A venue. 

A parochial school building is being erected on 
the rear of the church lot. 

The respondent was assessed the sum of two 
hundred and eighteen dollars and ninety cents on 
Green Villag e Road, which it has paid. 40 
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30 

2 

There was an assessment of twenty-five dollars 
levied on the one-foot strip of Miss Green on Wilmer 
Street. 

There was also assessed against the respondent 
on Wilmer Street the sum of two hundred and 
sixty-four dollars and it is to this asse::;sment that 
objection is taken. 

POINT I. 

Section 92 of the Borough Act bas received judi-
cial interpretation iu Cook v. Allendale, 50 V., ~b5, 
where the application for tlie writs was delayed 
from December 2D, mos, until May, 190D, a period 
of over four months, and the Court on page :mo 
said: 

'' the writs are disallowed solely upon the 
grcund that they vvere not applied for within 
the thi l'ty days from the date of the continua-
tion of the assessment." 

In this case the assessments were confirmed No-
vember 25, 19 I 2. The application for the writ , was 
made December ·21, 1912, within thirty days from 
the ilate of coufirmation, page (1). and thus within 
the legal time. The decision of Justice Voorhees 
page (40), speaks of the time as of Novemb er 21, 
which is a clerical error. 

POINT II. 

The writ of certiorari was directed to 

'' the council of the Borough of Madison, F. 
Irving Morrow, Collector of Taxes of t~e 
Borough uf Madison in the County of Morn_s. 
and Samuel G. Willets, Clerk of said 

40 Borough " (7). 



" That the mayor and Council men of every 
boroug h shall constitute the council thereof" is 
admitte d by the brief of the appellant. The 
return was made, to quote from appellant's brief, 
"by th e gentlemen composing the council of the 
boroug h of Madison, viz., the Mayor an<l six coun-
cilmen". Thus the very persons who represent the 
appel lant a nd who woul<l have made the return 10 
have done so. 

Tn the case of Davis vs. Town of Harrison, cited 
by our adversary, the application was made for dis -
missal of th e writ becau se it was not dirE.cte<l to the 
Clerk, an d th e Court held that the custody of the 
Clerk was the custody of the corporation an<l fol -
lowe<l, '' Th o practice, ther e fore, is to direct th e 
writ to the prin cipal, a nd not to the mere agent," 
'' The Boro 11gh of Madison " is before the Court , as 
appears by the return and this objection is without 20 
merit. 

There appears in the record full justification for 
the issua nce of the writ to th e Council of the Bor -
ough of Madison. The report of the Commission -
ers of assess ment is '' To the Council of the Borough 
of Madiso n " (2 1 ). Th e resolution accepting the 
report ope ns, " Be it resolved by the Council uf the 
Borough of Madi son'' (%). All the minutes are the 
minutos of th e ''Coun cil " (28 et seq.): the report 
of the spec ial committ ee , arpointed to investigate 30 
the comp laint s, wa s approv ed by a resolution of the 
"counci l of t he Borough of Madison." 

. When this case was before the Supreme Court the 
appellant made a motion for dismissal for the 
reasons given und er Point Tw o, and thi s motion was 
denied. Th e respond ent m ade motion to am end 
the name fr om ' ' the Council of the ·Borough of 
Madison '' to ' ' Borough of Madison '' which mo-
tion was allowed an<l. entered, making such change. 4-0 
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POINT III . . 

The Supreme Court clearly distinguishes bet ween 
a street opening and sewer extension. By a large 
number of adjudicated cases in this State it has been 
held that land not fronting on a street may be 
assessed for benefits conferred by such openi ng or 
improvement; but the decisions clearly distin guish 
between a street opening and an asses sment for 

10 sewer benefits. 

POINTS IV, V, VI. 

These points in appellants' brief do not tr eat of the 
question before the Court. 

It is respectfully submitted that the Commis-
sioners haviug assessed the land of Mies Green 

20 along Wilmer Street cannot assess the respon dent's 
land for alleged sewer benefits on Wilm er Street 
when there is no access to the street; furth ermore 

The assessments are laid on a basis of str eet front-
age and the result qf a confirmation of th e assrss-
ment is to compel payment by respond ent of a 
larger proportion of cost than is borne by any other 
land owner. 

A. 

30 THE RESPONDENT DERIV1£S NO BENEFIT FR OM 'l'HE 
SEWER ON WILMER STREET . 

The defendants contend that inasmuch as the 
respondent is constructing a parochial scho ol on the 
lot, the assessment is authorized. 

Aside from the fact that no access can be harl to 
Wilmer Street from the lands of the respondent, 
and treated under Point B herein, it is respectfully 
submitted that,, to support the assessment , there 

40 must be some present appreciable benefit . 
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Law. 

In the State, William L. Morris, Prosecutor! vs. 
1'he Mayor and Common Council of the City of 
Bayoun e, 5;) L., 299, it was held that: 

"An assessment on property as presently 
benefited by the construction of a sewer, must 
be pn'sumed to have been made on the ground 
of some present appreciable benefit. When 10 
it is shown by clear proof that the property 
cannot, without the construction of lateral 
sewers, GOnnect with the main sewer for 
drainage, and that surface water is not car -
r ied therefrom by said sewer in a mode ap -
preciably better than that previously afforded 
by the configuration of the land and natural 
water courses, no benefit has b0.en conferred 
on the property sufficient to justify a present 
assessment." 

New Jersey Railroad and Transporta-
tion Company vs. Elizabeth, 8 V., 20 
3:w. 

Ke1logg vs. Elizabeth, 11 Vr., 274. 
Henderson vs. Jersey City, 12 Vr., 489. 
King vs. Reed, 14 Vr., 186. 
McKevit vs. Hoboken, 1G Vr., 48:3. 

In New Jersey ~ailroad and Transportation Com-
pany vs. City of Elizabeth, supra, the Court, on 
page 333, said: 

' ' It (the assessment) must therefore be 30 
affirmed, unless its imposition in this case, is 
a violation of the principles laid down in the 
Tide ~rater c;:tse, that an assessment on an 
individual owner towards defraying the costs 
of a local improvement must be foun<led on 
some peculiar benefit derived by him from 
its construction over and above that of the 
public, and that the amount which he may 
lawfully, be required to contribute to that 
end, is limited to the quanturn of benefit 
he receives. * * * It does not afford a 

40 
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means of drainage of the prosecutor's lands, 
the surface water therefrom being oischarged 
in another direction into the Elizabeth ~ivcr, 
an<l is incapable of heing used for such <lrain-
age, without being connected therewith by 
means of other sewer connect.ions, which 
have not yet heen projected. 'rhe proof is, 
that the sewer in its present condition is of no 
benefit to the prosecu-tol''s Jands." 

10 
In State, Ed ward R. Kellog, et als., vs. The City 

of Elizabeth, supra, the Court on page ~,G, said: 

"The special and peculiar bendit which will 
legalize an assessme11t for the expense of a 
local improvement, must be a present benefit 
imrne<liately accruing from the constrnctio11 
of the work in question. Land owners can-
not be assessed for intended benefits whi<"h 
may never be realized; mere speculative benc-
tits are not, in reality, benefits." 

20 See In Matter of Drainage along Pequest RivPr, 
10 V r., 423, where on page :1-:-w the Court said: 

30 

" Since the cases of State, Agons, Pros. vs. 
Newark, Vr., 415; Passaic vs. Del., Lacie & 
W. H. R. Co., 8 Vr., 5:38, and other ca 'Ps 
holding the 8ame principlP, it has h 'en 
settled that special .'.1sses..,ments for improve -
ments must not exceed the benefits conferred: 
and where there are no benefits there can he 
no special assessments.'' 

In McKevitt vs. Hoboken, s1.ipra, it was held that 
'' no person whose lands are not so placed ns 
to permit of a present connection with the 
sewer can be assessed for the benefits." 

B. 

'fHE RESPONDENT cannot be assessed for the sewer 
on Wilmer Street, as it has no frontage on sai<l 

40 street. 
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In King vs. Reed, 14 Vroom, 186, the Court, on 
page 19 2, said: 

"In regard to the assessment upon the lots 
included within the latter class I am unable to 
discover any ground upon which they can be 
supporte<l. As already mentioned in their 
classification none of them have any connec-
tion with the sewer, and between each of such 
lots and the sewer, lie tracts of land over 
which the owners of the lots have no control. 

" To the owners of these lots no benefits can 10 
accrue from this sewer as a conduit for sewer-
age until the construction of laterals: Stat,e. 
Kellogg, Pros., vs. Elizabeth, 11 Vr., 274, and 
on lJage 1 U3." 

'' I am unable to discover any source of 
beuefit at all to these lots, and if there existed 
some such, yet the fact that the benefits were 
partly, not entirely frnposed on account of the 
utility of the sewer for drainage purposes is 
sufficient to vacate the assessment on these 
lots." 

20 
In Kellogg vs. Elizabeth (11), 2H, at 277, the 

Court said: 

'' It by no means follows from this that 
the property lying on the line of intended 
laterals must escape assessment for the ex-
pense of making the trnnk sewer. * * * 
When the laterals are built so that sewerage 
through th,e mains is furnished to this prop-
ert y, then it will be lawful for the corporation 
to reimburse itself for the cost, not only of 
the laterals but also this principal sewer so 30 
far as the peculiar advantage then accrning to 
that property will warrant." 

In Henderson vs. Jersey City, 12 Vr.> 489, the 
Court upheld the assessment because of (a) the large 
discrimination iu the assessment between land fac-
ing the sewer and those removed, and (b) because 
then~ was a present benefit. 

In the case at bar there is no present benefit and 
can be no connection to the sewer on Wilmer Street. 40 



In McKevit vs. Hoboken, 16 Vr., 482, at 486, the 
Court said: 

"Now it is clea:r that until these properties 
were placed in a position by which they could 
connect through these branch sewers with the 
present sewer, they could not be assesRcd for 
cost of the latter improvement." 

The respondent having paid its sewer assessment 
on Green Village Road has performed its full legal 

JO as well as moral <luty, and respectfully submits that 
the judgment of the Supreme Court should be sus-
tained. 

20 

30 

40 j8G4-3QI 

KING & VOGT, 
Attorneys for and of Counsel with 

Respondent. 
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