
Nrtu Shrarg (Enurt nf Errors atti
Appeals

FROM D b -
and c r e e  o f

Co u r t  o f
W o o d w a r d  L u m b e r  & S u p p l y  C h a n c e r y .

Between

I g n a t z  P r u s a k o w s k i ,
Com plainant-A ppellant, 0 n  Ap pf a t

Co m p a n y ,
Defendant-Respondent.

B R IE F  OF
C O M P L A IN  A N T -A P P E L L A N T .

Statem ent of Facts.

This is an  appeal from  a final decree of the  C ourt 
of Chancery which denies to  the  com plainant the 
r ig h t to  have a  judgm ent obtained in  the  Bayonne 
D is tric t C ourt against him  by the defendant com-
pany, which judgm ent w as subsequently docketed 
in  the C ourt of Common P leas of H udson County, 
cancelled of record and  an  in junction  issue to  p re -
vent the sale of com plainan t’s real estate  by v irtue  
of an execution issued upon said judgm ent. The 
judgm ent in  the  Bayonne D is tric t C ourt w as re -
covered by the defendant-respondent under the  fol-
lowing sta te  of fac ts : The com plainant entered 
in to  a  con tract w ith  one Rudolph whereby said
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R udolph, as con trac to r, w as to  erect a bu ild ing  
upon th e  lan d  of th e  co m p la in an t; R udolph did  
p a r t  of th e  w ork and  th en  defau lted  in  the  p e r-
form ance of h is  con trac t. The W oodw ard  L um -
ber & S upp ly  Com pany supp lied  th e  c o n tra c to r  
w ith  some of th e  m a te ria l which w as used in  the  
erection  of th e  bu ild ing  to  th e  value of $358.56, 
and  upon d efau lt of th e  con trac to r, served notice 
upon com plainan t, u n d e r th e  T h ird  Section of the  
M echanic’s L ien Law , dem anding  paym ent from  
the  com plainan t. U pon th e  fa ilu re  to  pay th is  
am o u n t the  d e fendan t b ro u g h t su it in  th e  B ayonne 
D is tr ic t  C ourt ag a in st com p la inan t on said  stop 
notice, an d  based i ts  claim  solely upon th e  stop  
notice served by v ir tu e  of th e  T h ird  Section of the  
M echanic’s L ien Law  (see S ta te  of D em and, 
Schedule  E , p. 21).

The defendan t recovered judgm en t ag a in s t the  
co m p la in an t on D ecem ber 24th, 1908, w hich ju d g -
m ent on A p ril 1st, 1909, w as docketed in  th e  H u d -
son C ounty  C o u rt of Common P leas, and  an execu-
tion  w as issued  thereon.

T here had  been a  num ber of cla im s filed a g a in st 
th e  fu n d  due to  th e  co n trac to r, and  on F e b ru a ry  
11th, 1914, com plainan t filed a b ill of in te rp le a d e r in  
th e  C o u rt of C hancery w ith  a  p ra y e r  fo r an  in ju n c -
tion  and  a  tem porary  re s tra in t  w as g ran ted  p rev en t-
ing  fu r th e r  proceedings upon th e  execution issued  
a t  law , upon  th e  sa id  judgm ent.

T he co m pla inan t a t  th e  sam e tim e deposited w ith  
the  C lerk  of th e  C ou rt of C hancery th e  sum  of 
$482.23, w hich w as a ll th e  m oney due to  the  con-
tra c to r  R udolph.

A ll th e  c la im an ts  w ere m ade parties-defendan t, 
an d  th e  responden t w as one of them . On A pril 
12th, 1915, a  decree of in te rp le a d e r w as advised 
and  th e  responden t filed i ts  c laim  in  said  in te r -
p lead er action  in  w hich i t  se ts ou t i ts  claim  upon
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the  fu n d  due by reason of having  served the  stop 
no tice  u n d e r th e  T h ird  Section of th e  M echanic’s 
L ien A ct and  i ts  judgm en t ob tained  thereon 
(Schedule  F , p. 24 ). On J a n u a ry  12th, 1916, an  
o rd er of d is trib u tio n  w as m ade by the  C hancellor 
in  which th e  p rio rity  of the  c la im an ts  w as de-
term ined  an d  the  p ro p o rtio n a te  sh are  due to  re -
sponden t com pany, am oun ting  to  $122, w as 
aw arded  to  i t  (S chedule  D, p. 18). B y  reason of 
sa id  o rd er th e  defendan t com pany received from  
th e  C lerk in  C hancery th e  am oun t to which i t  was 
en titled  u n d e r sa id  order.

The decree of in te rp le a d e r provided th a t  upon 
m ak ing  th e  deposit of th e  m oneys due to  th e  con-
tra c to r , th e  com pla inan t w as to  be “released, 
acqu itted  and  discharged from  all c la im s or lia-
b ility  o f e ither o f the  de fendan ts in  th is su it  fo r, 
upon  or by reason o f sa id  fu n d ” (Schedule A, p. 
13). T he said  decree a lso  con ta ined  a  reservation  
p e rm ittin g  the  responden t to  move fo r a vacation  
of th e  in ju n c tio n  a f te r  the  r ig h ts  of the  p a rtie s  
have been ad jud ica ted , and  on M arch 27th, 1916, 
a f te r  th e  in te rp lead e r action  had  been fu lly  se t-
tled , th e  in ju n c tio n  w as dissolved by consen t of 
th e  parties . T hereupon, de fendan t proceeded to  
have th e  Sheriff sell th e  rea l e s ta te  of th e  com plain-
a n t  in  o rd er to  sa tisfy  th e  balance of th e  judgm ent 
ob tained  a g a in s t th e  com plainan t. W hereupon ap -
p lica tion  w as m ade to  the  C o u rt of Common P leas  
to  cancel th e  judgm en t of record, b u t  th e  Ju d g e  
of said  c o u rt declined to  do' so on th e  g round  th a t  
the  C ou rt of C hancery had  ju risd ic tio n  in  th e  m a t-
te r  (S chedule  C, p. 17). C om plainan t then  filed 
th e  p resen t b ill in  C hancery p ray in g  th a t  th e  re -
sponden t be decreed to  cancel of record  th e  said  
ju d g m en t on th e  g round  th a t  th e  decree in  th e  in -
te rp lead e r action  satisfied th e  ju d g m en t; th a t  i t  be 
p reven ted  and  enjo ined  from  proceeding  upon said
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judgm ent and a  tem porary  re s tra in t was granted. 
Notice w as given to  vacate th is  re s tra in t, and a fte r  
the  argum ent a  final decree w as entered vacating  the 
tem porary  re s tra in t and  dism issing the bill of com-
p la in t, from  which decree th is  appeal is taken.

There w as no bond filed by the  com plainant be-
fore p rocuring  the tem porary  re s tra in t in  th is  ac-
tion  for it  w as no t deemed by counsel th a t the 
scope of the  Chancery A ct required the  giving of a 
bond where i t  is sought to  compel the  cancellation 
of a  judgm ent on the  ground th a t  by a decree 
of the C ourt of Chancery th is  judgm ent has been 
paid  and m ust be cancelled as of record.

Comp. S ta t. Volum e 1, p. 434, Section 64.

B u t the  Vice C hancellor having determ ined th a t

y .  % % % % % *  case> c°m-
p la in an t fifed* the  s ta tu to ry  bond a n d  such-bond is 

the  C lerk’s office of the C ourt of
Chancery.

I t  is  contended th a t  the  final decree is erroneous 
in  th a t:

(1) C laim ants, by reason of the  T hird  Section 
of the  M echanic’s Lien Law, reach only the  fund 
in  the  hands of the  owner due o r to  grow  due to the 
contractor.

(2) The recovery of a  judgm ent by a  m aterial- 
m an does no t give him any superio r rig h ts  to  o ther 
c la im ants against the  fund.

(3) The decree of in te rp leader is conclusive as 
to  the  rig h ts  of the  W oodw ard Lum ber & Supply 
Company.

(4) E qu ity  requires the cancellation of th is  
judgm ent and the  issuing of a  perm anent in junc-
tion from  proceeding thereon.
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P O IN T  I .

C laim ants by reason o f the Third Sec-
tion of the M echanic’ s Lien Law  reach  
only the fu n d  in  the hands of the owner 
due dr to grow due to the contractor.

The con tracto r having defaulted in  h is paym ents 
due to  the m aterialm en and laborers, they w ere em-
powered to  serve stop notices upon the  owner of 
the  building by reason of the T hird  Section of the 
M echanic’s Lien A ct which, sum m arized, provides 
th a t  when a m ateria lm an gives notice in  w riting  to  
the  owner of the build ing  of the  indebtedness “the 
owner shall be authorized to  re ta in  the am ount so 
due and  claim ed by such m ateria lm an  ou t of the  
am ount owing by him or them  on the con tract.”

Comp. S ta t., Volume 3, p. 3294.

Those who serve stop notices by v irtu e  of th is  
ac t a re  en titled  to  be pa id  in  the order of p rio rity  
in  which they a re  served, b u t laborers a re  given 
p rio rity  over m aterialm en.

S m ith  v. Dodge & B liss  Co., 59 E q., 584.

B u t the  m aterialm en and laborers can only reach 
the fund in  the hands of the  ow ner which is  due 
to  th e  con tracto r e ither a t  the  tim e of filing the  no-
tices o r which may subsequently grow due, b u t 
nothing more.

Reeve  v. E lm endorf, 9 Vroom , 125-130.
B la u ve lt v. F uller, 66 N  J . L ., 46, a t  49.
S t. P eter’s Catholic Church  v. V annote, 

66 N . J . Eq., 78.
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In  the last-m entioned case, the Vice Chancellor 
w ritin g  the opinion, in discussing the rig h ts  of 
some of the  subsequent claim ants, says, a t page 84:

“A  consideration of the  valid ity  o r p rio rity  
of the  subsequently filed claim s would be 
useless as, in  my view of the  situation , there 
can be no fund to  pay them  in any event.”

I t  is clear, therefore, th a t  if the  owner should 
pay ou t to  p rio r c la im an ts all the. fund due to  his 
contractor, those who serve stop notices late, do 
no t p rocure  any p a r t  of the  fund.

In  the  case sub judice  a ll the  rig h ts  of the  W ood-
w ard  Lum ber & Supply Company were based upon 
the  provisions of the  M echanic’s Lien Law, as de-
scribed in  its  s ta te  of dem and (see Schedule E, p. 
21), and in  the  action of in terp leader, the said re-
spondent com pany filed a  sta tem ent of claim  in 
which i t  sets ou t th a t i t  claim s to  be en titled  to  the  
paym ent of the  said money out of the  said fund by 
reason of the T h ird  Section of the  M echanic’s Lien 
Law  and the  judgm ent recovered thereunder (see 
Schedule F , p. 24). The rig h t of the  respondent 
company is lim ited, therefore, to  the righ ts which 
c red ito rs of con trac to rs possess by reason of said 
act, and only the  fund which is due to  the  con trac-
to r  can be reached by them, and noth ing  more.

P O IN T  I I .

The recovery of a judgm ent by a m a-
terialm an. does not give him  any supe-
rior rights to other claim ants against 
the fu n d .

The in ten tion  of the  M echanic’s L ien Law is 
m anifest from  Section 4 thereof which provides 
th a t  the  m ateria lm an whose claim  is disputed by



the  contractor, m ust bring  an action against the 
ow ner o r else fo rfe it a ll rig h ts  to  the money “which  
m ay be due or which m ay grow  due to the con-
tractor fro m  the owner.”

3 Comp. 8 ta t., page 3298.

The ac t expressly provides in  th a t section, th a t 
“all tha t can be reached , even by suit, is money 
which m ay be due or which m ay grow  due to  the  
contractor from  the owner.”

The only purpose and in ten tion  of the ac t is  to  
give a  r ig h t of action to  m aterialm en and laborers 
who claim  money due them  from  the  con trac to r in 
so fa r  only as there  is money due to  the con trac to r 
from  the  owner.

Reeve  v. E lm endorf, 9 Yroom , 125-130.

There is no m ention in  the M echanic’s Lien 
Law, o r any  substantive law  which counsel has 
exam ined, which gives a  judgm ent-creditor who 
claim s a  r ig h t against the  ow ner by reason of the 
M echanic’s Lien Law, any superior r ig h ts  to  any 
stop notice claim ants. I t  cannot be contended by 
counsel fo r the  defendant th a t  merely because of 
respondent’s recovery of a  judgm ent, i t  m ust be paid 
in  fu ll ou t of th is  fund, which w as deposited by the 
com plainant in  the  C ourt of Chancery in  i ts  in te r-
p leader action, even though there  were claim s of 
laborers who, by the act, a re  en titled  to  paym ent 
in  full. N or can i t  be contended th a t if  there  were 
claim ants who filed stop  notices p rio r to  the  one 
filed by the  respondent, they would lose th e ir  r ig h t 
to  p rio rity  m erely because the respondent had re-
covered a  judgm ent against the  com plainan t upon 
the  stop notice which i t  had subsequently filed 
against the fund. The respondent did no t set up 
such contention in the  in te rp leader action, and if
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i t  asserted  any superior rig h ts  by reason of its  
judgm ent, i t  should have raised th a t  contention, 
if  indeed i t  had any, in  the  in terp leader action.

The learned Vice Chancellor, in  h is opinion, 
holds th a t  the judgm ent of the  defendant in  the 
D istric t C ourt should no t be disturbed because the 
com plainant defended the  action therein  and com-
p la in an t does no t allege th a t  he had an equitable 
defense of which he could no t avail him self a t law 
(Case, p. 55, 11. 36-38). B u t it  m ust be noted in 
th is  connection th a t the M echanic’s Lien Law gives 
the  owner a  r ig h t to  contest the  claim  of a  m aterial- 
m an for various reasons. The owner of a  building 
has a  righ t to  show the am ount of the claim  is 
excessive.

Taylor  v. W ahl, 69 N. J . L ., 471.

Surely the  m ere fac t of the  contesting of the 
claim  of the m ateria lm an  by the  owner, when the 
ow ner is sued, does n o t change the s ta tu s  of the 
m ateria lm an’s o r ow ner’s rig h ts  regard ing  the 
fund  which is  due to  th e  contractor. The Court, 
in  the  case ju s t  cited, expressly says th a t i t  is  a 
duty  which the  ow ner owes to  the o ther c laim ants 
of the fund to contest a  claim  which he th inks is 
excessive o r fraudu len t. On page 473, the  decision 
re a d s :

“The owner is in  a  position where o ther 
workm en and  m aterialm en m ay claim  th a t 
a  du ty  is cast upon him to see th a t  the  claim  
m ade is  ju st, because, if un just, they may 
have rig h ts  in  the  fund. H e m ay no t be com-
pelled to  contest, o r liable to  o ther c laim ants 
who m ay be subsequent in  p rio rity  of claim , 
if  he fail to do so, th a t is no t decided, bu t 
he certain ly  has the righ t to  contest the  
claim  m ade in  any notice, sim ilar to  the  no-
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tice of the p lain tiff in  th is  case, and if i t  ap -
pear by the  proof uneontroverted, o r the 
ju ry  so find, th a t th e  claim  as m ade is ex-
cessive, to  the  knowledge of the claim ant, 
the cla im ant cannot recover anything, and 
the  owner is en titled  to  a verd ict and  judg -
m ent thereon in  h is favor. The principle 
contro lling  in  such a  case as th is  is  the same 
as th a t  declared by the  C ourt of E rro rs  and 
A ppeals to  apply where a  notice to  hold back 
is  given to  a  c ity  by a  c la im an t against a 
con tracto r upon work done under a public 
contract. Camden Iro n  W orks  v. Camden, 
19 Dick. Ch. Rep., 743.”

So th a t subm itting  him self to  the ju risd ic tion  
of the  law  court, and defending the action therein, 
cannot preclude the com plainant from  insisting  
th a t the  respondent com pany’s rig h ts  as a judg-
m ent-creditor w ere law fully determ ined and dis-
posed of by the  decree of in te rp leader in  the Chan-
cery action which he had subsequently pursued.

P O IN T  I I I .

Tlie decree of interpleader is conclu-
sive as to the rights o f the W oodw ard  
Lum ber & Supply Com pany.

The ru le  is well settled  th a t  an owner of a  build-
ing, where a  num ber of stop notices and claim s 
have been filed against the  fund  due to his con trac-
tor, may avail him self of the  r ig h t to  file a  bill 
of in te rp leader and b ring  any balance th a t is due 
on the  con trac t in to  court. A  long line of decisions, 
beginning w ith  S u p tl  v. H eath, >2 M cC arty  22, 
firmly establishes th is  right.
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The com plainant, in  the  case su b ju d ice , did file 
a  bill of in terp leader and deposited the money due 
or to grow due to  h is co n trac to r w ith  the  Clerk in  
Chancery, and in  such in terp leader action the re -
spondent com pany w as made a  p a rty  defendant. 
The W oodw ard Lum ber & Supply Company then 
filed in  said in te rp leader action, its  claim  w herein 
i t  based i ts  righ t of action against the com plain-
a n t upon the stop notice which i t  had served and 
the  judgm ent i t  had recovered (see Schedule F , par. 
8, p. 26; par. 9, p. 27). A decree of in terp leader 
w as signed by the C hancellor in  th is  in terp leader 
su it ( see Schedule A, p. 13) which p rov ides:

“A nd i t  is fu rth e r  ordered, adjudged and  
decreed th a t  the  said com plainant upon de-
positing  in  th is  court the fu rth e r  sum of 
Forty-seven D ollars fo r in te res t on the  said 
sum of F o u r hundred  and thirty-five D ollars 
and  tw enty-three cents be dism issed from  
the fu r th er  prosecution of the  suit, w ith  his 
costs to  be taxed and a  counsel fee of F ifty  
D ollars, and  paid  by the  Clerk of th is  C ourt 
ou t of the  fund, and tha t he be released, 
acquitted  and discharged from  all claim s or 
liab ility  to  either of the defendants in  th is  
su it, for, upon or by reason o f said fu n d

The respondent subm itted  itse lf to  the  ju risd ic -
tion  of the  C ourt of E qu ity  in  the  in te rp leader ac-
tion  an d  litigated  i ts  claim  w ith the  o ther claim -
a n ts  and  therefore is  barred  from  any fu rth e r  p ro -
ceedings based upon i ts  claim , fo r the decree re-
leases, acqu its and discharges the  com plainant 
from  any claim s or liab ility  to  e ither of the  defend-
a n ts  in  said  su it for, upon o r by reason of the said 
fund.

A nd the  o rder fo r d istribu tion  based upon the  
rig h ts  of the  claim ants, of whom th is  respondent
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w as one, aw ards the  fund  according to- the  order of 
p rio rity  which was determ ined upon litigation  of 
the  respective claim s of the  c la im ants and in  th is  
order fo r d istribu tion  no reference is made to  any 
o ther claim  which the  W oodw ard Lum ber & Sup-
p ly  Company m ay m ake aga in st the  ow ner by rea -
son of i ts  judgm ent (see Schedule D, p. 18). The 
claim  of superiority , if  indeed the W oodw ard Lum -
ber & Supply Company possessed any such righ t, 
a t  any time, which we deny, should have been made 
as against the  fund  in  the  hands of the  owner in 
the  in te rp leader action and th a t question would 
have been determ ined by the  C ourt of Chancery in  
said  action, b u t no t having been raised, the  righ ts 
of the respondent herein are  fixed and determ ined 
by the decree in  th a t  suit.

The determ ination  of all the  rig h ts  of the  claim -
an ts  by the  decree of in terp leader, am ounts to  a  
paym ent in  fu ll of the claim  of the respondent com-
pany and i t  is estopped to se t up any fu rth e r  claim 
by reason of said decree.

The learned Vice Chancellor, in  h is opinion, says 
th a t  the defendant did no t waive any rig h t by ac-
cepting  ou t of the moneys of the C ourt of Chan-
cery, paym ent on account of i ts  judgm ent and the 
reason he assigns therefor is “th a t i t  w as the  W ood-
w ard  Com pany’s m ateria l th a t helped to  produce 
the  fund, and  i t  is en titled  to  have so much of i t  
as i t  had a  lien upon, applied upon account of the 
am ount due on its  judgm ent. I t  was fo r the  bene-
fit of P rusakow ski th a t  the defendant be perm itted  
to  accept p a r t  of the  fund  in  paym ent of i ts  judg -
ment. I f  i t  had n o t done so, then the  money paid 
to  the  W oodw ard Company would have been 
ordered paid  to  the  o ther c la im ants” (Case, p. 
56, 11. 13-22). I t  m ust be borne in  m ind, however, 
th a t  th is  m ateria l was n o t purchased originally  by 
the  com plainant bu t by the  co n trac to r who agreed



12

to  erect the  build ing and the  con trac to r was 
p rim arily  liable fo r the  debt incurred. In  selling 
th is  m ateria l to  the  con tractor, the  respondent as-
sumed the  risk  of being paid  in  fu ll by the said con-
tra c to r  because a t  no tim e w as the  com plainant 
liable fo r the  debt. The liab ility  of the com plain-
a n t  arises only by reason of th e  M echanic’s Lien 
Act. The sta tem ent of the  learned Vice Chancel-
lor, th a t  i t  w as fo r the  benefit of P rusakow ski th a t 
the  defendant be perm itted  to  accept p a r t  of the 
fund because if i t  had not done so, the  money 
would be paid  to  o ther claim ants, is true, provided 
the  decree of in te rp leader aw arded the en tire  fund 
to  c la im an ts o ther th an  the  respondent, b u t if  the 
decree would have so provided, there  can be no 
question bu t th a t the  respondent’s rig h ts  would 
have been entirely  adjudicated  by the  said decree, 
and  m erely because the respondent helped to  p ro -
duce the  fund  is no reason why i t  should now be 
perm itted  to  proceed in  the  enforcem ent of the 
collection of the  difference between the  am ount of 
i ts  judgm ent and the am ount i t  received from  the 
Clerk in  the C ourt of Chancery. I f  th is  were so, 
every c la im an t in  an  in te rp leader action who is 
aw arded only a  p a r t  of his claim  would have a r ig h t 
to  proceed to  collect the  balance thereof merely 
because his m ateria l helped to  produce the fund in  
the  hands of the  owner.

B u t i t  is argued, by the  respondent, th a t in  the 
decree of in terp leader, leave w as given to  vacate 
the  in junction  a fte r  the o rder of d istribu tion  which 
w as to  be m ade therein  (Case, p. 14, 1. 34, e tc .), 
and  i t  urges th a t  th is  reservation negatives any 
estoppel which may be claim ed as against the  re-
spondent com pany because the  re s tra in t havingbeen 
subsequently vacated, it  has a  r ig h t to  proceed to 
collect the balance of i ts  judgm ent and the  Vice 
Chancellor, in  h is decision, seems to  be of th a t 
opinion.
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B u t th is  C ourt has determ ined th is  very question 
i in the case of M cM urray & B ro ther  v. S isters of

C harity, 68 N . J . L ., 312, which is  directly  in  point.
In  th a t case M cM urray & B ro ther had in  the ir 

possession an o rder accepted by the  S isters of C har-
ity  for paym ent to  them  of a  sum of money due to  
the con tracto r who was erecting a  building for the 
S isters of Charity. There were several stops notices 
served upon the  owner and a  bill of in terp leader 
was allowed and an in junction  issued, in  which 
in junction  righ t was given to  M cM urray & B ro ther 
to  prosecute th e ir  su it a t law  against the  S isters of 
C harity  by reason of the  acceptance of the  order. 
M cM urray & B rother, however, answ ered the bill 
of in terpleader, took p a r t  in  the proceedings, bu t 
the order of d istribu tion  made no provision for 
any paym ent to  them, the fund having been 
aw arded to  o ther claim ants. They then began su it 
to  recover the  am ount of th e ir  claim  and recovered 
judgm ent a t  law, and the S isters of C harity  ap -
pealed to  the  C ourt of E rro rs  and A ppeals to  re -
verse the judgm ent on grounds directly  applicable 
to th is  case.

Judge Co l l i n s , writing for the Court, says:

“As the  claim  of M cM urray & B ro ther was 
lim ited to  the  fund on which o ther persons 
also m ade claim, th e  decree for an in te r-
p leader in  respect to  all claim s against th a t 
fund was a  fu ll discharge of the  complain- 

9  a n t in  th a t  suit. T hat resu lt of such a  decree
is well settled  wherever equity practice  p re-
vails, and nowhere more firmly than  in  th is  
Court. W illison  v. Salm on, 18 Stew . Eq., 
257; H all v. B aldw in , Id ., 858, 866.

M cM urray & B rother, in  th e ir answer, ex-
pressly offered to  subm it themselves to  such 
a  decree. They asked, however, and  the  court
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perm ited them  to  reserve, the  righ t to  as-
sert, a t  law, an  alleged general liab ility  of 
the  com plainant to  them. T hat was no t in  ac-
cordance w ith the  previous p ractice  of the 
C ourt of Chancery, fo r it  had been held, in 
th a t court, th a t the Only course open on a  
contention of personal liab ility  w as to  prove 
it, and, because of it, ask a  dism issal of the 
bill a s  im properly  brought. W akem an  v. 
K ingsland , 1 D ick. Ch. R ep., 113, 117.

I t  w as doubtless the reservation th a t w as 
m ade from  the in junctive  p a r t  of the  decree 
th a t moved the learned tr ia l  justice  to  the 
ru ling  now under review, bu t such a  reserva-
tion  could not destroy the  norm al effect, on 
the  fund, of the  decree as a  discharge of the 

, com plainant w ith respect thereto. In  in te r-
p leader cases, the  protection of in junction  is  
only needed in  lim ine. A fter rend ition  the 
decree itse lf affords adequate protection as 
an  adjud icated  ba r to th e  claim s on the  fund 
of the  defendants thereto. * * * The su it 
could proceed, bu t when, on the tria l, i t  ap -
peared— as we now judge—th a t the liab ility  
on the  alleged acceptance was not general, 
bu t lim ited to  a  p a rticu la r  fund, the  dis-
charge of th a t liab ility  effected by the decree 
presented a  complete bar to  recovery.”

In  the  case sub judice, the fac ts a re  even more 
against the  respondent th an  in  the  M cM urruy  case, 
because in  the  presen t case the W oodw ard Lum ber 
& Supply Company based i ts  action in  the D istric t 
C ourt upon the  th ird  section of the  M echanic’s Lien 
Law, filed i ts  claim  as a  defendant in  the  in te r-
pleader suit, basing its  righ ts  upon said section of 
the  Lien Law and the judgm ent recovered thereon, 
presents i ts  claim  w ith the o ther cred ito rs and ac-
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cepts its  p roportionate  share of the  fund  deposited 
by the owner in  the C ourt of Chancery, w ithout a t  
any stage of the  action suggesting any o ther liab il-
ity  against the  owner separate  and a p a rt from  the 
fund which he had in  h is hands or w ithout m ain-
ta in ing  a t  any tim e th a t  by reason of the  judgm ent 
i t  was en titled  to  any superior rights. I t  is, there-
fore, c lear th a t the  liab ility  of the  com plainant be-
ing lim ited to  the p a rticu la r  fund which he de-
posited in  the C ourt of Chancery, the  discharge of 
th a t liab ility  effected by the  decree of in terp leader 
p resents a  complete b a r to  any alleged rig h t on the  
p a rt of the respondent to  proceed w ith the  collec-
tion  of the balance of its  claim.

P O IN T  IV .

E q u ity  requires the cancellation of 
this judgm ent and the issuing of a per-
m anent in ju n ction  from  proceeding  
thereon.

There is no t one partic le  of equity o r good con-
science in favor of the  W oodw ard Lum ber & Sup-
ply Company in  th is  case. The in justice  appears 
more m anifest when we consider th a t the  W ood-
w ard Lum ber & Supply Company, although i t  had 
received its  share of the  fund, seeks to  collect from  
the com plainant a t  th is  tim e even m ore th an  the 
am ount of the  judgm ent as i t  was orig inally  ob-
tained, because of the  accrued in terest.

I f  the  W oodw ard Lum ber & Supply Company 
had any superior rig h ts  by reason of its  judgm ent, 
i t  should have m ain tained  its  rig h ts  against the  
fund  which the  com plainant deposited in  Chancery, 
and which was fa r  in  excess of the  am ount of the 
judgm ent recovered by the  W oodw ard Lum ber & 
Supply Company. H aving failed to  assert any such
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claim , because in  tru th  no such claim  could a t any 
tim e have been asserted, i t  now seeks, a fte r  the 
C ourt of Chancery has disposed of the fund, to  re -
cover from  the owner individually  an am ount of 
money which a t  no tim e w as due to the con tracto r 
o r to  any o ther person. All th a t the  ow ner is liable 
a t  any tim e to  con tractors o r m aterialm en is the 
am ount due by reason of the  contract, and th a t 
am ount was deposited by the owner in  the  C ourt of 
C hancery. A ll the  adverse claim ants were ad-
judged to litiga te  th e ir claims. The W oodward 
Lum ber & Supply Company did so. I t  filed its  
claim, claim ed no prio rity , in  fac t adm itted  the 
p rio rity  of the laborers to  receive paym ent in  fu ll 
and  does no t set up  any superio rity  of claim  by 
reason of i ts  judgm ent. F o r  i t  to  come in  a t th is  
tim e and seek to  sell the  prem ises of the com plain-
a n t to  satisfy  the  balance of i ts  claim  is un just, un -
fa ir  and  inequitable.

I t  is respectfully  subm itted  th a t the decree of 
the  C ourt of Chancery should be reversed, w ith 
costs, and  th a t a decree be entered compelling the 
respondent to  cancel its  judgm ent now open of rec-
ord, and  th a t  a  perm anent in junction  issue re s tra in -
ing  i t  from  proceeding w ith the  sale of the com-
p la in an t’s lands and premises.

Respectfully subm itted,

H E R S H E N S T E IN  & F IN N E R T Y , 
A ttorneys fo r Com plainant.

Ch a r l e s  H e r s h e n s t e i n ,
Of Counsel.

[11228]
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Brief on Behalf of the Respondent. 
FACTS.

The appellan t employed one B arnet Rudolff to  
erect a bu ild ing  for h im  under con trac t dated N ov-
em ber 12th, 1907; the respondent fu rn ished  m a te r-
ials to Rudolff fo r the  bu ild ing  to  the value of 
$358.56 (case, p. 34, lines, 10 to 20). P ay m en t be-
ing  refused on dem and, the  respondent, on N ovem -
ber 12, 1907, served notice on the  appellan t u nder 
the  3rd section of the M echanics L ien L aw . O ther 
m ateria l m en and laborers also served notice on the 
appellant. The respondent com m enced su it a g a in st 
the appellan t in  the  B ayonne D istric t C ourt on the  
notice served by it  upon h im . On D ecem ber 24, 1908, 
ju d g m en t was rendered  in favor of the  p la in t-
iff fo r the  am o u n t dem anded, v iz . : $358.56, and 
$21.56 costs (case, p. 34, line 30). This ju d g m en t 
was docketed in  the H udson C ounty  C ourt of C om -
m on P leas A pril 1st, 1909 (case, p. 1 , parg. 2, bill of 
com plaint). E xecu tion  w as issued thereon  O ctober 
24, 1913 (case p. 36, line 20). No appeal w as tak en

Th e  W o o d w a r d  Lu m b e r  & Su p -
p l y  C o .,

Defendant-Respondent.

Be t w e e n

Ig n a t z  P r u s a k o w s k i , 
Complainant—A ppellant,

and
On A ppea l 

fro m  Decree in  
Chancery.
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by the  appellan t from  th e  ju d g m e n t of the  D istric t 
C ourt, no r w as an y  action  tak en  by h im  for re -
lief from  said ju d g m e n t u n til  a fte r  the execution 
w as issued. On F eb ru a ry  11th, 1914, m ore th a n  
five years a f te r  the  recovery of the  ju d g m e n t he 
filed a  bill of in te rp leader a g a in s t the  respondent, 
and all persons who had served notice upon him , 
and prayed for and obtained  a tem porary  in ju n c -
tion  res tra in in g  the  respondent from  proceeding 
u n d e r its  execution  for thè  enforcem ent of the  p ay -
m en t of th e  ju d g m e n t (case, p. 36, lines 30 to  40). 
On A pril 12th, 1915, a  decree of in te rp leader was 
m ade, b u t it  w as ordered th ere in  “ th a t  leave is re -
served to the  defen d an t the  W oodw ard L um ber and 
Supply C o., upon notice to the  com plainan t herein , 
to  move for the  vacation  of th e  in ju n c tio n  h e re to -
fore issued in  th is  cause, a f te r  the  order a d ju d ica tin g  
the  r ig h ts  and prio rities of the  several d e fen d an ts  
herein  to th e  fund  deposited in C ourt, is m ade .” On 
J a n u a ry  12th, 1916, an order of d is trib u tio n  w as 
m ade, u n d er w hich the  respondent received $142.99. 
The respondent, th e rea fte r , on Ja n u a ry  27th, 1916, 
in accordance w ith  th e  leave reserved to i t  in the  
decree of in terp leader, gave notice to  the  appellan t of 
a m otion to dissolve the  in ju n c tio n . On M arch 
a J th , 1916, the in ju n c tio n  w as dissolved, the  
appellan t Consenting there to  (case, p. 44). The 
Sheriff w as th e re a f te r  in s tru c ted  to proceed 
w ith  the  execution  (case, p. 39, line 3). On 
M arch 31, 1916, th e  appellan t procured  an  order 
from  the  H on. G eorge G. T en n an t, Ju d g e  of 
th e  H udson C ounty  C om m on P leas, req u irin g  
the  respondent to show cause w hy the  ju d g m e n t 
should no t be cancelled, and also re s tra in in g  the  
Sheriff from  proceeding on the  execution. On th e  
re tu rn  of th is  order, a f te r  hearing  the  parties, Ju d g e  
T en n an t filed a m em orandum  deny ing  the  applica-
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tion of the  appellan t (Schedule G, case, p, IT), and  
on J u ly  24th, 1916, he m ade an  order d ism issing  
th e  ru le  to  show  cause (case, p. 45). The appellan t 
thereupon filed h is bill in  the  C ourt of C hancery  
p ray in g  for the  cancella tion  of the ju d g m e n t of the  
respondent, and  for an  in ju n c tio n  a g a in s t i t  p ro -
ceeding on its  execu tion . A n order to  show  cause 
w as m ade w ith  an  ad in te rim  re s tra in t ag a in s t th e  
respondent, and  also a g a in s t the Sheriff proceeding 
u n d er the  said execution. H is H onor, V ice C h an -
cellor Lew is, a f te r  h e a rin g  the  parties advised an  
order and decree d isch arg in g  the  o rder to show 
cause and  d ism issing  the  bill.

POINT L.

An action at law is maintainable on the service of 
a notice under the third section of the Me-
chanics Lien Law.

I t  w as so held  in  Reeve vs. E lm endorf, 9 V r., p. 
129. Approved in F ra n k  vs. F reeholders, 10 V r 
p. 347.

In  Commonwealth Roofing Co. v. R icco , 81 E q ., 
p. 488, C hief Ju s tic e  G um m ere, in  speak ing  for 
th is C ourt, s a id :

T h a t an  action  a t law  by the  laborer or m a -
te ria lm an  ag a in s t the ow ner is a  proper m ethod 
of en fo rc ing  the  r ig h t g iven by th is section, 
has never been a  m a tte r  of doubt since the  de-
cision by th is C ourt in C raig  vs. S m ith , 37 N. 
J . L ., 8 V r., p. 549, as elaborated by Chief 
Ju s tice  Beasley in Reeve vs. E lm en d o rf.”

See also W ig h tm a n  vs. B renner, 11 C. E . G r., p. 
489, a t p. 491, w here Vice C hancellor V an  F lee t 
expresses a s im ila r opinion.
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POINT II.

There is no difference between a judgment so re* 
covered and a judgment recovered upon 
any other obligation to pay money.

T he effect of th is  ju d g m e n t is th a t  th e  C ourt of 
law  ad judged  th a t  P rusakow sk i, the  appellant, w as 
indeb ted  to th e  W oodw ard  C om pany in the  sum  of 
$358.56 and costs, w hich ju d g m e n t is now  conclu-
sive.

POINT III.
A judgment at law can only be impeached in a 

Court of Equity for fraud in its concoc-
tion.

T he ru le  on th is  sub jec t is th u s  laid down in  
S tra tto n  vs. A llen, by Vice C hancellor G reen, in  
1 C. E . G t\, p. 229, and  quoted w ith  approval by 
Vice C hancellor V an  F leet, in M echanics N ational 
B ank  vs. B u rn e t M’f’g. Co., 33 E q ., p. 486 (at p. 
489).

“ O bjections w hich re la te  to th e  reg u la rity  of 
a ju d g m en t, or the  va lid ity  of th e  in s tru m e n t 
upon w hich  i t  is founded, co n stitu te  no g round  
fo r th e  in terference  of th is  C ourt. I f  the  in -
s tru m e n t upon w hich  a ju d g m e n t is en tered  is 
w ith o u t consideration , or invalid , o r if  the  
ju d g m e n t itse lf is u n au th o rized  or illegal, th e  
rem edy fo r the  p a rty  aggrieved  w ould be by 
application to the  C ourt in  w hich  the  ju d g m e n t 
is en tered , or by w rit of error. They are ques-
tions exclusively for the  cognizance of those 
C ourts. I t  seems to be conclusively settled that a 
judgm en t can only be impeached in  a Court o f  
E q u ity  fo r  fr a u d  in  its concoction. ”

See a lsoV aughn  vs. Johnson , 1 Stock., p. 173.
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P h illip s vs. P u llen , 18 S tew ., p. 5. Affirmed
18 S tew ., p. 831.

In  B rick  et al. vs. B u rr  et a l., 47 E q ., 2 Dick. ), 
p. 1S9, V ice C hancellor Green said (a t p. 191):

“ To secure the  in terference  of equ ity  i t  w ill 
no t suffice to show  th a t in justice  has been done 
by the  ju d g m e n t ag a in s t w hich relief is sought. 
I t  m u st appear th a t  th e  p a rty  has an equitable  
defense of w hich  he could no t avail h im self a t 

law , or had a  good defense a t  law  of w hich he 
w as ig n o ran t u n til a fte r  the tim e fo r m ak in g  
defense a t law  had passed, or th a t  he was pre-
vented  from  m ak in g  his defense by frau d  or 
artifice of his adversary , or by fraud , accident 
or m istake  unm ixed w ith  any  negligence of h is 
ow n, or th a t  h is g round  of in te rference  is a 
m a tte r  of pure equ ity  cognizance,”

C iting  M echanics N ational B ank  vs. B urne t 
M’f ’g  Co., 6 S tew ., p. 486, Pow ers vs. B utler, 
3 Gr. (C han.), 471, Q uackenbush vs.V an Riper, 
Sax., p. 476. Reeves vs. Cooper, l  Beasley, p. 
223. K inney  vs. O gden, 2 Gr. (C han.), p. 168., 
and o th er cases in o ther ju risd ic tions.

H e also says on page 192:

‘ ' I f  the point was litigated in  a Court o f  law  
and was w ith in  its ju risd ic tion  equity w ill not 
interfere. ”

C iting  V aughn  vs. Johnson , 1 Stock., p. 173. 
Phillips vs. P u llen , 18 S tew ., p. 5. Affirmed 18
S tew ., 830. Sim pson vs. H a rt, 1 Johnson  
(Chan.), p. 98.

The appellan t defended the  action  in  the  D istric t 
Court.
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. T he appellan t in  the  case now  u n d e r considera-
tion  has n o t alleged any  of the  g rounds set fo rth  in  
the  above cited cases to en title  h im  to  relief in  a 
co u rt of equ ity . H e does no t allege th a t  he h ad  an  
equ itab le  defense of which he could no t avail h im -
self a t law , or th a t  he had a  good defense a t  law  of 
w hich  he w as ig n o ran t, u n til a fte r  th e  tim e to 
m ake the  defense a t law  had passed, or th a t  he w as 
p reven ted  from  m ak in g  such defense by frau d  or 
artifice of h is adversary , or by frau d , accident, or 
m is tak e  unm ixed w ith  any negligence of h is ow n.

I t  appears (case,, p. 55), th a t  all the stop notices 
referred  to  in  his bill of com plain t had  been served 
upon h im  prior to  N ovem ber 24tli, 1908, the  date  
on w hich th e  sum m ons w as issued by the  respond-
e n t o u t of th e  B ayonne D istric t C ourt.

I t  w ould, therefore , appear th a t  w hen the  appel-
la n t subm itted  h im self to the  ju risd ic tio n  of the  
cou rt of law  and defended the  action there in , he 
w as fu lly  cogn izan t of the  fac t th a t  o th er parties 
had  m ade claim  a g a in s t the  m oneys he had be lo n g -
in g  to Rudolff, g row ing  ou t of h is co n trac t w ith  
h im  for the  erection  of the build ing .

I f  he did no t avail h im self of such defense as he 
w as th en  en titled  to, in  th e  D istric t C ourt, he c a n -
not now com plain.

E q u ity  can n o t relieve h im  from  any  em b arrass-
m en t w hich  he m ay  suffer by reason of h is neglect 
to ava il h im self of a  defense w hich he could have 
in terposed  in  the cou rt of law .

POINT IV.
The appellant had a complete remedy at law.
I f  he w as aggrieved  by the  ju d g m en t of th e  B ay-

onne D istric t C ourt he should have appealed. H a v -
in g  allowed his tim e to appeal to  go by does no t
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en title  h im  to relief in  a  cou rt of equ ity . The ju d g -
m en t is now  conclusive.

I f  a t  the  tim e of the  aetion  in  the  B ayonne D is-
tr ic t C ourt ag a in st h im  o th er notices h ad  been 
served upon h im , and th ere  w as no t enough m oney 
to  pay all in  full, h is rem edy w as to file a bill of in -
terp leader and en jo in  the  prosecution of the  su it of 
th e  respondent, b u t he waived  th a t  r ig h t  and  sub-
m itted  h im self to  the  ju risd ic tion  of the  D istric t 
C ourt. H e contested  th e  action  there. x Ju d g m e n t 
h av in g  been recovered a g a in st h im  i t  is final an d  
conclusive. H e is no t now  en titled  to the  aid  of 
a  cou rt o f 'eq u ity  to relieve h im  from  th e  copse 
quences of h is own election to contest th e  r ig h t of 
the  responden t to recover on his claim  in  a  co u rt of 
law .

The ap p ellan t’s rem edy w as e ith e r by application 
to the  C ourt in  w hich  the  ju d g m en t w as rendered  o r 
by appeal.

M echanics N ationa l B ank  vs. B u rn e tt Mfg.
Co., 6 S tew ., p* 486.

POINT V.

The respondent did not waive its right to col-
lect its judgment by participating in the 
distribution of the fund.

The respondent no t only set up in  its  “ concise 
s ta te m e n t” in th e  in te rp leader su it, the  notices it  
served to en title  i t  to p a rt of the fund  (Schedule 
F , parg , 4, case, p, ‘25). b u t also set up  its  ju d g -
m ent (Schedule F , par. 9, case, p. $}6 ).

I f  the  respondent had  no t proved its  r ig h t to a 
portion of th e  fund, it would have been to the  d is-
advan tage  of the  appellan t, because th e  to ta l 
am oun t of th e  claim s a g a in s t the  fund  w as
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$1,194.81, while the  fund am ounted  only to  
$482.23, th e  whole of the ju d g m e n t of th e  respond-
e n t w ould have s till been unpaid , w hereas by the  
partic ipa tion  of the respondent in  the d is trib u tio n  
of the  fund , the  am o u n t due on the ju d g m e n t w as 
reduced to the  ex ten t of $142.99, the  am o u n t paid 
to i t  ou t of said fund.

The respondent did no t vo lu n ta rily  go in to  the  
C ourt of C hancery in p u rsu it of th e  fund. I t  w as 
proceeding upon its  ju d g m e n t by issu ing  execution 
thereon, and  had levied on the  property  of the ap -
pellan t, w hen it was restra ined  by the C ourt of 
C hancery u n til  the  r ig h ts  and p rio rities of the  p a r-
ties to  th e  fund  in  C ourt were determ ined .

T he notice so served constitu ted  in  equ ity  an  as-
sig n m en t pro tanto of the  m oney th en  due, o r th e re -
a fte r  com ing due from  the  ow ner to  the  con trac to r.

W ig h tm a n  vs. B renner, 11 C. E . G r., p. 489.

K irk lan d  vs. Moore, 40 E q ., p. 1 1 0 .

T aylor vs. Reed, 68  L ., p. 183.

R espondent had an  inchoate lien on the fund .

B ayonne B ldg. A ssn ., No. 2 , vs. W illiam s, 
59 E q ., 617.

I t  would be inequ itab le  to relieve the  appellan t 
from  the  ju d g m e n t recovered a g a in s t h im , because 
B arn e t Rudolff, th e  o rig ina l debtor has, since its  
recovery, been d ischarged from  b ank rup tcy  (see cer-
tificate  of the  C lerk of the  U . S. D istric t C ourt, 
case, p. 31). The respondent could therefo re  no t 
recover a g a in s t h im , the  o rig ina l debtor.
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POINT VI.

The decree of interpleader did not discharge the 
appellant from the payment of the judg-
ment.

The language  of the  decree is th a t  “ he (re fe rrin g  
to the  appellan t) be released, acqu itted  and d is-
charged  from  all claim s or liab ility  to e ith e r  of the  
defendan ts in  th is  su it for or by  reason of said  
fu n d .” N ot from  the  judgm en t. On the  con tra ry , 
th e  decree expressly provides “ th a t  leave is re -
served to the  defendant, the  W oodw ard  L um ber 
and Supply  C om pany, upon notice to th e  com plain-
a n t herein , to m ove for th e  vacation  of the  in ju n c -
tion  heretofore issued in  th is  cause, a f te r  the  order 
ad ju d ica tin g  the  r ig h ts  and  priorities of th e  several 
defendan ts herein to the fund  deposited in C ourt, is 
m ade.”  I f  Vice C hancellor S tevenson had  con-
cluded w hen he advised the  decree of in te rp leader 
th a t  the* appellan t would by such decree be d is-
charged from  the paym en t of the  ju d g m en t, he 
would no t have reserved  leave  to the respondent to  
move for the^iujunction/frvnen the  r ig h ts  and prio ri-
ties of the parties to the fund  had been ad ju d ica ted . 
N or would he, a fte r  the  decree of d istribu tion  had  
been made, have advised an order d issolving the  in -
junction . The fac t th a t  he reserved such perm is-
sion to the  respondent and advised th e  dissolution 
of the in ju n c tio n  clearly  ind icates he did no t con-
sider th a t  the  ju d g m e n t of the  respondent w as s a t-
isfied. I f  the  appellan t was aggrieved  by the  o rder 
of the  Vice C hancellor he should have appealed 
therefrom .

N ot hav in g  appealed, the  decree m ust stand .
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POINT VII.

The respondent had an equitable lien upon the 
fund in Court.

Stop notices served under the  3rd section of the  
M echanics L ien  L aw , c o n s titu tin g  an assignm en t 
pro tanto of the m oneys due to the  con trac to r, g ives 
to  the  person en titled  to such m oney thereunder, a 
lien  upon the  fund .

This C ourt has decided th a t  m ateria l m en have 
an  inchoate lien on such funds.

B ayonne B u ild ing  A ssociation, No. 2, vs.
W illiam s (59 E q .), 14 D ick., p. 617.

I t  was, therefore , th e  righ t, if  no t the  d u ty , of 
th e  respondent to have so m uch of th e  fund  applied 
t a t h e  paym en t of its  ju d g m e n t as w as no t sub ject 
to prior liens of laborers.

POINT VIII.

The appellant is guilty of laches in seeking relief 
from the judgment.

The ju d g m e n t was recovered in  the  D istric t C ourt 
D ecem ber 24, 1908, and  docketed in  the  Com m on 
P leas A pril 1, 1909 (case, p . 1,1. 20).

W hile  th e  bill of in te rp leader u n d er w hich an in -
ju n c tio n  was issued a g a in st the  respondent proceed-
in g  to collect its  ju d g m en t, w as no t filed u n til 
F eb ru a ry  11, 1914 (case, p. 36, 1. 31), m ore th a n  
five years a f te r .

The appellan t did no t file h is bill of in terp leader 
u n til  the  respondent issued execu tion  on its  ju d g -
m en t and levied on h is lands. The r ig h t  of action  
ag a in s t Rudolff, the  o rig inal debtor, h as  in  th e  
m ean tim e been barred  by the  s ta tu te  of lim ita tio n .
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POINT IX.

The questions now before the Court are res
judicata.

I f  th e  appellan t was aggrieved by the  ju d g m e n t 
of the  B ayonne D istric t C ourt he should h a v e  a p -
pealed. So long as th a t  j  u d g m en t s tan d s it  is con-
clusive. A ll the  questions involved th e re in  are  
settled . I t  w as thereby  determ ined  th a t  the  ap -
pe llan t w as indebted  to th e  respondent in the  sum  
of $358.56 and  costs.

The appellan t so u g h t to have the  ju d g m e n t c an -
celled by order of the  C ourt of Com m on P leas. H e 
m ade an  application fo r th a t  purpose, and  a  ru le  to 
show cause w as g ran ted  to him , req u irin g  the  re -
spondent to show  cause w hy  the  ju d g m e n t should  
no t be cancelled. A fte r hearing , the C ourt of Com -
m on P leas denied his m otion and d ischarged  th e  
ru le  to show  cause.

If  the  appellan t was aggrieved  by the  o rder m ade 
by the C ourt of C hancery, g iv in g  the  com plainan t 
leave to apply fo r the vacation of the  in ju n c tio n , 
or by the  order d isso lv ing  it, he should have  ap -
pealed from  such orders.

The orders advised by Vice C hancellor S tevenson
(1) reserv ing  to the  respondent leave to m ove for 
vacation of th e  in ju n c tio n  a f te r  ad ju d ica tio n  of the 
rig h ts  and  priorities of the  several de fendan ts to the  
fund, and (2 ), d issolving the in ju n c tio n , are  con-
clusive u n til  reversed.

The appellan t in  th is  case should have appealed 
from  such orders, instead  of filing a new  bill to  re- 
estra in  the  respondent from  proceeding upon its  
ju d g m e n t.
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See W est New Y ork  S ilk  Mill Co. v s. L au - 
basch & D ixon, 53 E q ., 8 (Dick. Ch.), p. 
65.

I f  appellan t w as aggrieved by the  o rder of Ju d g e  
T en n an t in  th e  Com m on P leas, he should have  ap -
pealed therefrom .

POINT X.

An injunction cannot issue until satisfactory se-
curity is given.

The C hancery  A ct provides in  substance  th a t  no 
in ju n c tio n  shall issue to stay  proceedings a t  law  in  
any  personal ac tion  a fte r  verd ic t or ju d g m e n t, u n -
less a sum  of m oney equal to  th e  am o u n t due a t  the  
tim e of such deposit, upon such ju d g m en t, w ith  
costs, shall be first deposited w ith  the  C lerk of the  
C ourt, or unless security  by bond is given w ith  th e  
condition to abide such order and decree as the 
C hancellor shall m ake in  the  prem ises, or, if  the  
b ill be dism issed, to pay the  am oun t of such ju d g -
m en t w ith  costs and in terest.

See Com p. S ta ts ., Vol. 1, p. 434, Sect. 64.

The s ta tu te  is quoted in  full in the  conclusions of 
th e  Vice C hancellor (case, p. 57, line 30).

T his s ta tu te  applies as well to a  bill of in te r -
pleader, w here an  in ju n c tio n  is prayed, as to o ther 
cases.

C anal Co. vs. B a rtle tt, 3 E q ., p. 9. See also

K inney  vs. O gden, A dm r., 3 E q ., p. 168.

M arla tt vs. P erine , 2 C. E . Grt\, p. 19.

In  P hillip s vs. P ullen , IS  Slew ., p. 157, th is  C ourt 
held th a t  a  tem porary  in ju n c tio n  or s tay  order is 
w ith in  the s ta tu to ry  prohibition.
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No bond or o ther secu rity  was deposited, filed or 
tendered before th e  re s tra in in g  order m ade on Ju ly  
21), 1916. W o beltey o th a t  a b o n d " Ira»  beerr flletb

fV.o r m o l ^ ^ g  r \ f  f  ^  y, ]n « f rM|1a

POINT XL

The decree below should be affirmed.
A ll of w hich is respectfu lly  subm itted .

B E N N Y  & C R U D EN ,

Of Counsel w ith  R espondent.
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B ill  o f Com plaint.

(F iled  J u ly  22, 1916.)

To the Honorable E dw in  R obert W alker, Chancel-
lor of the S ta te  of N ew  Jersey:

The com plainant, Ignatz  Prusakow ski, of the 
City of Bayonne, C ounty of H udson and  S ta te  of 
New Jersey, respectfully  shows th a t:

(1) On o r about November 12th, 1907, the  com-
p la in an t entered in to  a  con trac t w ith one B arne t 
Rudolff fo r the  erection of a  certa in  building upon 
land owned by the com plainant on the easterly  side 
of Avenue E  between E a s t 24th S treet and E as t 
25th Street, Bayonne, New Jersey, which con tract 
w as duly recorded in the  office of the County Clerk 
of H udson County.

(2) On May 11th, 1908, the  W oodward Com-
pany, now known as the W oodw ard Lum ber and 
Supply Co., did serve a  stop notice upon the com-
p la inan t notify ing the  com plainant to  re ta in  the 
sum of $358.56 due to  i t  for m ateria l furnished to 
said B arn e t Rudolff, the contractor. T h at there-
a fte r  on November 25th, 1908, the said W oodward 
Co., now the W oodward Lum ber and Supply Co., 
in stitu ted  an action in  the  Bayonne D istric t C ourt 
upon the  .stop notice against the com plainant, and 
on December 24th, 1908, recovered judgm ent, which 
judgm ent was docketed in  the  C ourt of Common 
P leas of H udson County on A pril 1st, 1909, fo r the 
sum of $382.84.

(3) C om plainant had in  his hands the sum of 
$480.65, which money w as due to  the  said B arn e t



B ill of Complaint.

Rudolff, the contractor, and there w as also served 
upon the  com plainant claim s for labor due to H illel 
F inkelstein , Jacob  Cohn, Sam uel Cohn, Ike Res-
nick, M ax K ateher and H enry  L apidus fo r labor 
perform ed upon said buildings, whereupon your 
com plainant did file a  bill of in terp leader m aking 

1ft a ll of the  p a rties  in terested  defendants and the 
said W oodw ard Lum ber and Supply Co. w as in -
cluded as one of the  defendants in  said bill of in te r-
pleader by reason of the claim  due to  i t  upon its  
said stop notice and judgm ent, and  on A pril 12th, 
1915, a  decree of in terp leader w as g ran ted  to  your 
com plainant, a  copy of which decree is hereunto an -
nexed and m ade p a r t  hereof and referred to  as 
Schedule A.

(4) T h at pending the  proceedings upon the  bill 
20 fo r in terp leader, your com plainant did obtain an 

in junction  upon the  said W oodw ard Company, now 
the  W oodw ard Lum ber and Supply Company, p re-
venting i t  from  proceeding upon its  judgm ent a t 
law  which* in junction  was dissolved upon motion, 
a  copy of said order dissolving the  in junction  being 
hereto annexed and made p a r t  hereof and referred 
to  as Schedule B, and a t  the tim e of the  said dis-
solving of the  in junction , counsel for the  complam- 

OA a n t w as inform ed by Vice Chancellor Stevenson 
30 who heard  the  motion, th a t  in  view of the  action ot 

in terp leader and its  results, the  C ourt in  which 
the judgm ent was obtained had jurisd ic tion  to regu-
la te  its  own judgm ent p u rsu an t to the  decree in  
the C ourt of Chancery.

(5) Whereupon your complainant did apply, pur- 
suant to the suggestion ofViceChancellorStevenson,
to the Court of Common Pleas to cancel the judg-
ment on record against your complainant in favor 

4 0  of the Woodward Company, now the Woodward
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B ill of Complaint.

Lum ber and Supply Co., which m otion w as denied, 
an  opinion being filed by the  H onorable George 
G. T ennant, Judge  of the C ourt of Common Pleas, 
wherein he sta ted  th a t  the remedy of the  com plain-
a n t is in  the C ourt of Chancery and no t in  the 
C ourt of Common Pleas, a  copy of which opinion 
is hereto annexed and made p a r t  hereof and re -
ferred to  as Schedule C.

(6) C om plainant did deposit w ith the Clerk in 
Chancery a ll of the  money in  h is possession due to  
the said contractor, B arnet Rudolff, and the  said 
defendants did, among themselves, litiga te  the 
p rio rity  of the am ounts of th e ir  claim s and on 
Jan u ary , 1916, an order fo r d istribu tion  w as made 
ou t of th is  H onorable C ourt in  the  said in te r-
p leader action whereby the  money in  the  hands of 
the Clerk in  Chancery was d istribu ted  among all 
of the claim ants of the said fund, and th e ir p ro -
portionate  share of the moneys actually  paid  out 
by the said Clerk in  Chancery p u rsuan t to  said 
order fo r d istribution , a  copy of which order is 
hereto annexed and made p a r t  hereof and referred 
to  as Schedule D.

(7) T hat by v irtue  of the said order, the  de-
fendant, the W oodward Lum ber and Supply Co., 
did receive from the Clerk in  Chancery $142.99, the 
proportionate  share due to  i t  as provided in the 
said order fo r d istribution .

(8) T hat, thereafter, the said W oodward Lum -
ber and Supply Co. and its  attorneys, Messrs. 
Benny and Cruden, did issue execution upon the 
said judgm ent recovered in  the  Bayonne D istric t' 
Court, and docketed in  the C ourt of Common P leas 
of H udson County, and did d irec t the Sheriff to  sell 
the prem ises owned by your com plainant in  satis-

10

20

30

40
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B ill  o f C om plaint.

fac tion  of th e  m oneys due by v ir tu e  of th e  ju d g -
m en t recovered in  th e  D is tr ic t  C ourt g iving c red it 
fo r the  am oun t received from  the  C lerk in  C han-
cery  in  the  in te rp le a d e r suit.

(9 ) The cause of action , upon w hich th e  W ood-
w ard  C om pany, now the  W oodw ard  L um ber and

10 Supp ly  Co., d id  recover a  judgm en t in  th e  D is tr ic t 
C o u rt of B ayonne, w as based upon th e  stop notice 
p u rsu a n t to  section # 3  of th e  M echanics’ L ien 
Law, th e  s ta te  of dem and in  sa id  action  being here-
to  annexed and  m ade p a r t  hereof and re fe rred  to  
a s  Schedule E .

(10) T h a t th e  s ta tem en t of c laim  of th e  W ood-
w a rd  L um ber an d  Supply  Co., in  the  in te rp lead er 
action  in  th is  H onorab le  C ourt, w as also based

20 upon  th e  s top  notice  re fe rred  to, p u rsu a n t to  sec-
tio n  # 3  of the  M echanic’s L ien Law , a  copy of 
w hich sta tem en t of claim  being here to  annexed 
and  m ade p a r t  hereof and  re fe rred  to  as Schedule
F.

(11) T h a t by reason  of th e  decree of in te r -
p leader, and  th e  money p a id  o u t to  defendan t by 
v ir tu e  of th e  o rd er fo r d is tr ib u tio n  m ade in  said  
cause, th e  said  judgm en t w as du ly  pa id  and  satis-

30 fie(j  an(j  should  now be cancelled of record  in  the 
D is tr ic t  C o u rt of th e  C ity of B ayonne and  in  the  
C ourt of Common P le a s  of H udson  County.

(12) T h a t un less th is  H onorab le  C ourt d irec ts 
th e  defendan t to  cancel the  said  judgm en t re -
covered by th e  W oodw ard  L um ber and  Supply  
Co. a g a in st th is  com p la inan t on D ecem ber 24th, 
1908, fo r th e  sum  of $380.09, w hich judgm en t w as 
docketed in  the  C ourt of Common P le as  of H udson

40 C ounty  on A p ril 1st, 1909, fo r th e  sum  of $382.84,
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B ill  o f C om plaint.

th is  com plainan t w ill be com pelled to  pay to  th is  
de fendan t a  sum  of money in  excess of th e  money 
in  h is  possession which w as due  to  the  co n trac to r, 
B a rn e t Rudolff, fo r the  erection of the  sa id  bu ild -
ing  hereinabove described which is co n tra ry  to  law  
and  equity , and  by reason of th e  prem ises th e  en-
forcem ent of said  judgm en t w ould w ork g rea t hard- 
sh ip  and  frau d  upon th is  com plainant.

W h e r e f o r e , com plainan t is  w ith o u t adequate  
rem edy in  the  C ourts  of Raw an d  therefore  p ray s :

(1) T h a t th e  defendants, W oodw ard L um ber 
an d  Supply  Com pany and  E ugene F . K inkead, 
Sheriff, m ay answ er th is  b ill of com plain t w ith -
o u t oath  and  each sta tem en t there in  made.

(2) T h a t th e  defendants, W oodw ard  L um ber 
and  Supply  Com pany and  E ugene F . K inkead, 
Sheriff, th e ir  agents, em ployees o r a tto rneys, be en-
jo ined  and  re s tra in ed  from  proceeding upon the  
execution issued upon th e  ju d g m en t docketed in  the  
C ourt of Common P leas  in  favor of the  W oodw ard  
Com pany, p lain tiff, and  ag a in st Ig n a tz  Prusakow - 
ski, defendant.

«

(3) T h a t the  said  deefndan t W oodw ard  L um ber 
an d  Supply  Co. m ay be decreed to  cancel th e  judg- 
m ent now on record  in  th e  B ayonne D is tr ic t C ourt, 
en titled  the  W oodw ard Com pany, p la in tiff, a g a in st 
Ig n a tz  P rusakow sk i, defendant, w hich judgm en t 
w as recovered D ecem ber 24th, 1908, fo r the  sum  of 
1380.09, and  the  judgm en t now on record  in  the  
C ourt of Common P leas  of H udson  C ounty, en titled  
the  W oodw ard  Com pany, p lain tiff, aga in st Ig n a tz  
P rusakow ski, defendant, docketed A p ril 1st, 1909, 
fo r $382.84.

40
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B ill of Complaint.

(4) T hat a  w rit o f subpoena may issue de 
m anding said defendants, W oodw ard Lum ber and 
Supply Co. and  E ugene P . K inkead, Sheriff, to  an -
sw er th is  bill of com plaint and to  abide by sue 
decree as th is H onorable C ourt m ay m ake in  the
premises.

10 H E R S H E N S T E IN  & FIN N E R T Y ,
Solicitors for Complainant.

Ch a s . H e r s h e n s t e i n , 
Of Counsel.

20

SO

40
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Affidavit of Ignatz Prusakow ski. 

A nnexed  to B ill o f Complaint.

IN  CHA NCERY O F N E W  JE R S E Y .

Between
Ignat z  P r u s a k o w s k i ,

Com plainant,

and

W o o d w a r d  Lu m b e r  a n d  Su ppl y  
Co m pa n y  and E u g e n e  F. K i n - 
k e a d ,

Defendants.

S t a t e  o f  N e w  J e r s e y ,)
Co u n t y  o f  H u d s o n , )  ' ’

Ig na tz  P r u s a k o w s k i , of full age, being duly 
sw orn according to  law, up  his oath, deposes and 
says:

(1) On or about November 12th, 1907, I  did 
en te r in to  a  con tract w ith one B arn e t Rudolff for 
the  erection of a  certain  build ing upon land owned 
by me on the easterly  side of Avenue E  between 
E as t 24th S tree t and E a s t 25th S treet, Bayonne, 
which con tract w as duly recorded in the  office of 
th e  County Clerk of H udson County.

(2) On May 11th, 1908, the  W oodw ard Com-
pany , now known as the  W oodw ard Lum ber and 
Supply Co., d id  serve me w ith  a  stop notice notify-
ing  me to  re ta in  the  sum of $358.56 due to  it  for 
m ateria l furnished to  said B a rn e tt Rudolff, the 
con tractor. T hat thereafte r on November 25th, 
1908, the  said W oodw ard Co., now the W oodw ard 
Lum ber and Supply Co., in stitu ted  an action 
against me in  the  Bayonne D is tric t C ourt upon the  
stop notice against me, and on December 24th,

10

20

30

40
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A ß d a v i t  o f Ig n a ts  P rusakow ski.

1908, recovered ju d g m en t w hich judgm en t w as 
docketed in  th e  C ourt of Common P leas  of H udson  
C ounty  on A p ril 1st, 1909, fo r th e  sum  of $382.84.

(3) I  had  in  my h ands th e  sum  of $480.65, 
w hich m oney w as due to  the  said  B a rn e t Rudolff, 
th e  co n trac to r, and  th e re  w as also served upon me

10 c la im s fo r la b o r  due to  H ille l F in k e ls te in , Jaco b  
Cohn, Sam uel Cohn, Ik e  Resnick, M ax K a tch e r and 
H en ry  L ap id u s fo r lab o r perform ed upon said  
bu ild ing , w hereupon I  d id  file a  b ill of in te rp lead er 
m ak ing  a ll of the  p a rtie s  in te res ted  defendan ts and  
th e  sa id  W oodw ard  L um ber an d  Supply  Co. w as 
included  as one of th e  defendan ts in  sa id  b ill of 
in te rp lead e r by reason  of th e  claim  due to  i t  upon 
i ts  sa id  stop  notice  and  judgm ent, and  on April- 
12th, 1915, a  decree of in te rp le a d e r w as g ran ted

20 to  me.
(4) T h a t pend ing  th e  proceedings upon the  b ill 

fo r in te rp lead er, I  d id  ob tain  an  in ju n c tio n  upon 
th e  said  W oodw ard  Co., now  th e  W oodw ard  L um -
ber and  Supply  Co., p reven ting  i t  from  proceed-
ing  upon i ts  judgm en t a t law , w hich in ju n c tio n  w as 
dissolved upon m otion, an d  a t  th e  tim e of th e  said  
dissolving of the  in junc tion , counsel fo r m e w as 
inform ed by V ice C hancellor Stevenson, who heard  
the  m otion, th a t  in  view of the  action  of m ter-

80 p leader, and  i ts  resu lts , th e  C ourt in  w hich the  
judgm en t w as ob tained  had. ju risd ic tio n  to  regu -
la te  i ts  own judgm ent p u rsu a n t to  th e  decree in  
the  C ourt of Chancery. i

(5 ) W hereupon  I  d id  apply , p u rsu a n t to  the  
suggestion of V ice C hancellor Stevenson, to  the  
C o u rt of Common P le a s  to  cancel the  judgm en t on 
record  a g a in s t me, in  favor of the  W oodw ard  Com-
pany, now th e  W oodw ard  L um ber and  Supply  Co., 

40 w hich m otion w as denied, an  opinion being filed by
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A ffìdavit o f Ig n a tz  P rusakow ski.

the H onorab le  George G. T ennan t, Ju d g e  of the  
C ou rt of Common P leas, w herein  he s ta ted  th a t  the 
rem edy w as in  the C ourt of C hancery and  no t in  
the  C ourt of Common Pleas.

(6 ) I  d id  deposit w ith  th e  C lerk in  C hancery a ll 
of the  money in  my possession due to  th e  said  con-
tra c to r , B a rn e t Rudolff, and  th e  said  defendan ts 10 
did, am ong them selves, litig a te  the  p rio rity  of the  
am ounts of th e ir  claim s, and  on J a n u a ry  12th,
1916, an  o rd er fo r d is tr ib u tio n  w as m ade o u t of 
th is  H onorab le  C ou rt in  th e  said  in te rp lead e r ac-
tion  w hereby th e  money in  the  h ands of th e  C lerk
in  C hancery w as d is trib u ted  am ong a ll of the  
c la im an ts  of the  sa id  fund, th e ir  p ro p o rtio n a te  
share  of th e  m oneys ac tu a lly  pa id  o u t by th e  said  
C lerk in  C hancery p u rsu a n t to  sa id  o rd er fo r d is-
trib u tio n . 20

(7 ) T h a t by v ir tu e  of th e  said  order, the  de-
fendan t, th e  W oodw ard L um ber and  Supply  Co., 
d id  receive from  the  C lerk in  C hancery $142.99, 
the  p ro p o rtio n a te  share  due to i t  as provided in  
th e  said  o rd er fo r d istribu tion .

(8) T h a t th e reafte r, th e  said  W oodw ard  L um -
ber and  Supp ly  Co. and  i ts  a tto rneys, M essrs. 
B enny and  C ruden, d id  issue execution upon the  
said  judgm ent recovered in  the  B ayonne D is tr ic t  30 
C ourt, an d  docketed in  the  C o u rt of Common P le as
of H udson  County, and  d id  d irec t the  Sheriff to  sell 
the  prem ises owned by me in  sa tisfac tion  of the  
m oneys due by v irtu e  of th e  ju d g m en t recovered in  
th e  D is tr ic t C ourt g iving c red it fo r the am oun t re -
ceived from  th e  C lerk  in  C hancery in  the  in te r-
p leader suit.

(9 ) The cause of action, upon w hich th e  W ood-
w ard  Com pany, now th e  W oodw ard L um ber and  
S upp ly  Co., d id  recover a  judgm en t in  th e  D is tr ic t  ^
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A ffidavit of I  gna t z Prusakowski.

C ourt of Bayonne, w as based upon the stop notice 
p u rsu an t to  section # 3  of the  M echanic’s Lien
Law.

(10) T h a t the  sta tem ent of claim  of the  W ood-
w ard Lum ber and Supply Co. in  the in terp leader 
action in  th is  H onorable C ourt w as also based upon

10 the  stop notice referred  to, pu rsuan t to  section # 3  
of the M echanic’s Lien Law.

(11) T hat by reason of the decree of in te r-
pleader, and  the  money paid  ou t to defendant, by 
v irtue  of the order for d istribu tion  made in  said 
cause, the  said judgm ent w as duly paid  and  sa tis-
fied and should now be cancelled of record in  the 
D is tr ic t C ourt of the  City of Bayonne and in  the 
C ourt of Common P leas of H udson County.

20 (12) T hat unless th is  H onorable C ourt d irects
the  defendant to  cancel the  said judgm ent re -
covered by the W oodw ard Lum ber and Supply Co. 
against me on December 24th, 1908, fo r the sum of 
$380.09, which judgm ent was docketed in  the 
C ourt of Common P leas of H udson County, on 
A pril 1st, 1909, fo r the  sum of $382.84, I  w ill be 
compelled to pay to  th is  defendant a sum of money 
in  excess of the money in  my possession which was 
due to  the  contractor, B a rn e t Rudolff, fo r the erec-

30 tion  of the said build ing  hereinabove described, 
which is con trary  to  law and equity, and by reason 
of the  prem ises the  enforcem ent of said judgm ent 
would work great hardship  and fraud  upon me.

IG N A TZ PR U SA K O W SK I.

Sworn to  and subscribed before me 
th is  20th day of Ju ly , 1916.

Ri pl e y  W a t s o n ,
M aster in  Chancery 

40 0f N. J .
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Affidavit of H orace Roberson

A nnexed  to  B ill o f Complaint.

IN  CHA NCERY OF N E W  JE R S E Y .

W o o d w a r d  Lu m b e r  a n d  Su ppl y  
Co. and E u g e n e  F. K i n k e a d ,

Defendants.

Between
Ig na tz  P r u s a k o w s k i ,

Com plainant,

and

10

S t a t e  o f  N e w  J er se y , 
Co u n t y  o f  H u d s o n , 20

H o r a c e  Ro be r so n , of fu ll age, being duly sworn 
according to  law, upon his oath deposes and sa y s :

(1) I  am an a tto rney  and counsellor a t  law of 
the  S ta te  of New Jersey, and  did represent Ignatz  
Prusakow ski in  all of the  proceedings outlined in  the 
bill of com plaint, and  did give him a substitu tion  
to  H ershenstein & F in n erty  to proceed in  th is  cause.

(2) I  did appear before Vice Chancellor Steven-
son upon the m otion dissolving the in junction  
which was obtained pending the  proceedings upon 
the bill of in terp leader, and upon the argum ent for 
dissolving said in junction, Vice Chancellor Steven-
son did say to  counsel th a t  the  Judge of the  Court, 
o u t of which the judgm ent described in  the bill of 
■complaint was procured, had ju risd ic tion  to  control 
and  cancel th is  judgm ent, and  th a t application 
should be m ade to  said C ourt fo r cancelling the

30
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A ffidavit of Horace Roberson.

judgment against the complainant, Ignatz Prusa- 
kowski.

(3) That thereupon an order was signed dis-
solving the injunction.

(4) That pursuant to the suggestion of Vice 
10 Chancellor Stevenson, I did make application to

Judge  George G. T ennant, Judge  of the  Court, of 
Common P leas of H udson County, to  cancel the 
judgm ent on record against th is  com plainant in  
favor of the W oodw ard Company, now the W ood-
w ard  Lum ber and Supply Company, which m otion 
was denied, an opinion being filed by the  H onor-
able George G. T ennant, Judge  of the  C ourt of 
Common Pleas, w herein he sta ted  th a t  the  remedy 
of the  com plainant is in  the  C ourt of Chancery and 

^  no t in  the  C ourt of Common Pleas.

H O RACE ROBERSON.

Sworn to  and subscribed before me 
th is  20th day of Ju ly , 1916.

H o r a c e  K. Ro be r so n ,
M aster in  Chancery 

of N. J .
30

40
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Schedule A .

A nnexed  to B ill  of Complaint.

IN  CHA NCERY OF N E W  JE R S E Y .

Between
Ig na tz  P r u s a k o w s k i ,

C om plainant,

arid

B a r n e t  Ru d o l pf  et als
Defendants.

This cause coming on to be heard  before the  
Court, in  the  presence of Roberson & D em arest, So- 20 
lic ito rs for and of counsel w ith  the  com plainant, 
and Jam es Benny, of counsel w ith the defendant 
W oodward Lum ber and t Supply Company, Max 
Solinsky, of counsel w ith the defendant Jam es 
B rady’s Sons Company, and A aron A. M elniker, of 
counsel w ith the defendants H illel Finkelsteiri, 
Jacob Cohn, Sam uel Cohn, Ike Resnick, Max 
K alch ter and H enry Lapidus, and the depositions 
of w itnesses being taken, and  the argum ents of the  
respective counsel being heard, and i t  appearing  
to  the C ourt upon consideration thereof th a t the  
com plainant held the  funds in  h is bill m entioned 
for the tru e  owner, w ithout having or claim ing any  
rig h t o r in te res t therein, and  th a t the  sum of F o u r 
H undred  and thirty-five D ollars and  tw enty-three 
cents has been deposited in  the  C ourt to  be deliv-
ered over to  whomsoever may have the  rig h t 
th e re to :

I t  is on th is  Tw elfth day of A pril, N ineteen H u n -
dred and fifteen by his H onor, E dw in Robert

On Bill, &c., 
Decree of In -
terpleader.

10
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Schedu le  A — D ecree of In terp leader.

W alker, C hancellor of th e  S ta te  of New Jersey , o r-
dered, ad judged  and  decreed, and  th e  sa id  C han-
cello r does, by v irtu e  of th e  pow er an d  au th o rity  
of th is  C ourt, hereby order, ad judge an d  decree, 
th a t  the  said  b ill of in te rp lead e r is  p roperly  b rough t 
by th e  com plainan t in  th is  cause, an d  th a t  he is  
en titled  to  relief in  th is  C ourt.

A nd i t  is  fu r th e r  ordered, ad judged  and  decreed 
th a t  th e  sa id  com plainan t upon depositing  in  th is  
C ou rt th e  fu r th e r  sum  of Forty-seven D o lla rs  fo r 
in te re s t on th e  said  sum  of F o u r  H u n d red  and  
thirty-five D o lla rs  and  tw enty-th ree  cents, be d is 
m issed from  the  fu r th e r  p rosecu tion  of th e  su it, 
w ith  h is  costs to  be taxed  an d  a  counsel fee of 
F if ty  D ollars, an d  paid  by th e  C lerk of th is  C ourt 
o u t of the  fund , an d  th a t  he be released, acqu itted  

2o and  d ischarged  from  a ll c laim s o r liab ility  to  e ith er 
of th e  defendan ts in  th is  su it, for, upon o r by re a -
son of sa id  fund.

A nd  i t  is  fu r th e r  ordered, ad judged  and  decreed 
th a t  th e  said  defendan ts do in te rp lead , se ttle  and 
a d ju s t th e ir  several claim s, dem ands an d  m a tte rs  
in  controversy  in  th is  su it  a s  betw een them selves, 
and  th a t  a ll the  said  defendan ts in  th is  cause, do 
file concise s ta tem en ts  of th e ir  several claim s w ith  
th e  C lerk of th e  C ourt, w ith in  tw en ty  days a fte r  

gO service of a  copy of th is  decree, which service shall 
be e ith e r personally  o r upon th e ir  respective solici-
to rs, o r by m ailing  a  copy to  th e ir  la s t  know n ad -
dress.

A nd i t  is  fu r th e r  ordered  th a t  leave is  reserved 
- to  the  defendan t The W oodw ard L um ber and  S up -
ply  Com pany upon notice  to  the  com plainan t here-
in , to  move for th e  vacation  of the  in ju n c tio n  here-
to fo re  issued in  th is  cause, a f te r  th e  o rd er a d ju d i-
ca tin g  the  r ig h ts  and  p rio ritie s  of th e  several de-

40
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Schedule  A — Decree o f In terp leader.

fen d an ts  herein , to  th e  fund  deposited  in  C ourt, is 
made.

IN  C H A N C E R Y  O F N E W  JE R S E Y .

Betw een
I g n a t z  P r u s a k o w s k i ,

C om plainan t,
On B ill, &c.

I t  ap p ea rin g  th a t  by v irtu e  of an  o rd er m ade in  
the  above-entitled cause, th e  m oney deposited by 
the  com plainan t w ith  th e  C lerk of th is  C ou rt has 
been d is trib u ted  am ong th e  defendan ts en titled  to  
receive the  same, and  the  com plainan t hav ing  con- 40

E D W IN  R. W A L K E R

R espectfu lly  advised, 
E u g e n e  S t e v e n s o n , 10

Y. C.

A T rue  Copy.
S o licito rs of C om plainant.

Schedule S .

A n n exed  to  B il l  o f Com plaint. 20

B a r n e t  R u d o l f f  et als.,
D efendants.

and O rder D issolv-
ing  In junc tion . 30
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Schedule  B — Order.

sen ted  by a  stipulation* in  w ritin g  th a t  the  in ju n c -
tion  here to fo re  issued  on th e  13th day of F eb -
ru a ry , 1914, re s tra in in g  th e  W oodw ard  L um ber and  
Supply  Com pany, successors to  th e  W oodw ard 
Com pany, from  proceeding a t  law  fo r the  recovery 
of m oneys claim ed to  be due by i t  from  th e  com- 
p la in a n t Ig n a tz  P rusakow sk i m ay be dissolved and  
vacated,

I t  i s  thereupon  on th is  27th day of M arch, 1916, 
ordered, ad judged  an d  decreed th a t  th e  afo resa id  
in ju n c tio n  issued  on th e  13th day of F eb ru a ry , 
1914, be and  the  sam e is  hereby dissolved an d  va-
cated.

20

E. R. W A L K E R ,
C.

R espectfu lly  advised, 
E u g e n e  S t e v e n s o n ,

V. C.

A  T rue  copy,
R o b e r t  H . M c A d a m s ,

Clerk.

30

40
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Schedule C.

A n n exed  to  B il l  o f C om plaint.

H U D SO N  COUNTY COURT O F COMMON
P L E A S.

W o o d w a r d  L u m b e r  & S u p p l y  
Co m p a n y ,

P la in tiff,

vs.
I g n a t z  P r u s a k o w s k i ,

D efendant.

On M otion to  
Cancel J u d g -
m ent.

10

Mr. H o r a c e  R o b e r s o n , fo r th e  m otion. 
Mr. A l l e n  B e n n y , opposed.

T h e  Co u r t  (T ennan t, J . ) :
20

In  th is  case a  judgm en t w as en tered  ag a in st the  
defendan t in  the  B ayonne D is tr ic t C ourt, and  th ere -
a f te r  he filed a  b ill of in te rp lead e r in  C hancery of 
New Jersey . In  the  C hancery  proceedings an  in -
ju n c tio n  ag a in s t the  proceedings a t  law  w as issued. 
A fte r  the  de te rm ina tion  of the  in te rp le a d e r su it, 
th e  C ou rt of C hancery, on consent o f both  parties , 
dism issed the  in junction . In  the  m eantim e th e  3 0  
judgm en t of the  B ayonne D is tr ic t C ourt w as 
docketed.

A pplica tion  is  now m ade on m otion to  cancel the  
judgm en t on the  g round  th a t  th e  defendan t pa id  
in to  the  C ourt of C hancery a ll the money availab le  
on a  stop-notice proceeding. I  have held th is  m a t-
te r  fo r some tim e ; b u t I  am  unab le  to  see w h a t 
ju risd ic tio n  I  have in  th e  Common P leas to  cancel 
the  judgm ent. In  my opinion th e  m a tte r  could 
have been, and  should have been, disposed of in  the  40
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Schedule C— Opinion.

C ourt of C hancery, if  the  defendan t w as en titled  to  
th e  re lief he now seeks on th is  m otion.

I  w ill deny th e  m otion.

B a r n e t  R u d o l f f  e t als.,
D efen d an ts.

A decree of in te rp lead er hav ing  heretofore  on 
A p ril 10th, 1915, been en tered  in  th e  above-entitled 
cause, w herein  i t  w as o rdered  th a t  th e  com plainan t, 

30 upon depositing  th e  fu r th e r  sum  of $47.00 in  th is  
cou rt, be dism issed from  th e  fu r th e r  prosecu tion  of 
th is  su it, and  be d ischarged  and  acq u itted  from  all 
c la im s of any  of th e  defendan ts h e re in ; and

I t  a p p ea rin g  th a t  the  said  com plainan t deposited 
said  sum  of $47 .0 0  in  add ition  to  the  sum  of 
$435.23 here to fo re  deposited  by him , and  th a t  said  
sum  is  now deposited  w ith  th e  C lerk of th is  C ourt, 
less co m p la in an t’s costs and  counsel fee; and  

I t  fu r th e r  ap p ea rin g  th a t  a  copy of said  decree 
40 w as du ly  Served upon a ll th e  defendan ts ap p ea rin g

(signed) G E O R G E  G. T E N N A N T .

10
Schedule D .

A n n exed  to  B il l  o f C om plaint.

IN  C H A N C E R Y  O F N E W  JE R S E Y .

20

I g n a t z  P r u s a k o w s k i ,
C om p la in an t,

On B ill of I n -
terp leader. O r-
der fo r D is-
trib u tio n .



Schedule D — Order fo r  D istribu tion .

in  sa id  cause, and  th a t, th e rea fte r, the  defendan ts 
H ille l F inke ls te in , Jacob  Cohn, Sam uel Cohn, Ike  
Resnick, M ax K atcher, H en ry  L ap idus an d  the  
W oodw ard L um ber and  Supp ly  Com pany filed a  
concise s ta tem en t of th e ir  respective cla im s ag a in st 
sa id  fund , w ith in  th e  tim e provided by law ; and

I t  fu r th e r  ap p ea rin g  th a t, th e rea fte r, a  day for 
a  hearing  upon the  claim s of th e  several defendan ts 
w as duly  designated, upon notice, and  th a t  notice 
of the  tim e an d  p lace of said  h earin g  upon said  
claim s, w as duly  given to  a ll th e  defendan ts en-
title d  thereto , and  th e  defendan ts H ille l F in k e l-
stein , Jaco b  Cohn, Sam uel Cohn, Ike  Resnick, M ax 
K a tch e r and  H en ry  L apidus, ap p ea rin g  by A aron
A. M elniker, th e ir  solicitor, and  th e  defendan t The 
W oodw ard L um ber and  S upply  Com pany, a p p ea r-
ing  by Jam es B enny, E squ ire , i ts  so licitor, and  the  
m a tte r  being heard  an d  deposition taken , an d  the  
paym ent of the  claim  of th e  said  H en ry  L ap idus 
hav ing  been waived by h is  said  solicitor, and

I t  fu r th e r  ap p ea rin g  th a t  the defendan ts H ille l 
F inke ls te in , Jacob  Cohn, Sam uel Cohn, Ik e  R es-
nick an d  Max K a tch n e r perform ed labo r upon the  
bu ild ing  described in  th e  B ill of C om plain t herein, 
and  a re  by v irtu e  of the  provisions of the  M echanics 
Lien A ct, en titled  to  p rio rity  of paym en t ou t of 
said  fund, and  th a t, a f te r  said  claim s a re  paid , 
the  balance, if  any, should  go to  th e  W oodw ard 
L um ber and  S upply  C om pany;

I t  is  thereupon, on th is  tw elfth  day of Ja n u a ry ,
A. D. n ineteen  hundred  and  sixteen,

Or d e r e d ,  a d j u d g e d  a n d  d e c r e e d  th a t  ou t of the 
fund  in  h is hands, th e  C lerk of th is  C ourt pay  to 
th e  said  A aron  A. M elniker, so lic ito r of said  de-
fendan ts, the  sum s set opposite th e ir  nam es, to -
gether w ith  in te res t from  J u n e  1st, 1908:
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Schedule  D — Order fo r  D istribu tion .

Sam ued Cohn, 
H ille l F inke ls te in , 
Jacob  Cohn,
Ike  Resnick,
M ax K atcher,

$70.00
73.00 
52.60
25.00 
11.75.

IQ A nd i t  is fu r th e r  ordered  th a t  th e  balance, if  
any, a f te r  th e  paym ent of com m issions, to  which 
th e  C lerk  is  by law  en titled , be paid  to  Jam es 
B enny, E squ ire , so lic ito r fo r th e  W oodw ard L um -
ber and  S upply  Com pany.

R espectfu lly  advised,
E u g e n e  S t e v e n s o n , V. C.

I  hereby consent to  th e  m ak ing  and  en try  of the  
above order.20

B E N N Y  & C R U D EN , 
S o lic ito rs of D efendan t

W oodw ard L um ber & Supp ly  Co.

30

40
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Schedule £ .

A nnexed  to  B il l  o f C om plaint.

B A Y O N N E D IS T R IC T  COURT.

H on . F r e d e r i c  Ch a m b e r l a i n ,
Judge.

T h e  W o o d w a r d  Co m p a n y ,  a  cor-
p oration ,

P la in tiff,

vs.

IGNATZ P r USAKOWSKI,

D efendant.

On C ontrac t. 
S ta te  of De-
m and. 
$500.00.

10

The p la in tiff  dem ands from  th e  defendan t th e  
sum  of F ive  H u n d red  D o llars  ($500) fo r th is , th a t  
th e  said  p la in tiff  being engaged in  the  w holesale 
an d  re ta il  lum ber an d  bu ild ing  m ateria l business, 
sold, fu rn ished  and  delivered to  B a rn e t R udolph, 
con trac to r, ce rta in  large  q u a n titie s  of lum ber, tim -
ber and  o th er bu ild ing  m a te ria ls  which w ere used 
an d  em ployed by him  in  the  erection  and  construc-
tion  of a  ce rta in  bu ild ing  fo r Ig n a tz  P rusakow ski, 
u n d er and  by v irtu e  of a  co n trac t in  w ritin g  m ade 
betw een the  said  Ig n a tz  P rusakow ski, owner, and  
sa id  B a rn e t R udolph fo r the  erection  of a ce rta in  
bu ild ing  upon a  lo t o r cu rtilege  of land , s itua te , 
ly ing  and  being on the  E as te rly  side of A venue E., 
in  the  C ity of Bayonne, in  the  C ounty of H udson  
and  S ta te  of New Jersey , and  know n as lo t 
in Block 263, which bu ild ing  is  now fu lly  com-
pleted, and  th e  co n tra c t p rice  therefor, to  w i t : th e  
sum  of F ive  H u n d red  do lla rs  w as due to  th e  said  
B a rn e t T ucker p r io r  to  th e  beginning  of th is  su it,

20

30

to
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Schedule E — S ta te  o f Dem and.

and  the  said  B a rn e t R udolph being indebted to  the  
p la in tiff  in  th e  said  sum  fo r such lum ber, tim ber 
and  o th er bu ild ing  m ateria l so used and  employed 
by him  in  the  erection  of said  bu ild ing  as aforesaid , 
the  said  p la in tiff  d id  dem and from  the  said  B a rn e t 
R udolph th e  sum  of T hree hund red  and  fifty-eight 

10 d o lla rs  and  fifty-six cen ts ($358.56), said sum  be-
ing  th e  exac t am o u n t due, which sum  the said  
B a rn e t R udolph, w ithou t cause, and  co n tra ry  to 
law , refused  to  pay. T hereupon the  said  p la in tiff  
caused notice of such dem and and  such refusal, to 
be served upon th e  sa id  defendan t Ig n a tz  P rusa- 
kowski, th e  ow ner of th e  said  bu ild ing  and  the  lo t 
o r cu rtilege  of lan d  upon which said  bu ild ing  is 
erected, a  copy of which notice is as fo llo w s:

^  Bayonne, N. J .,  May 11th, 1908.

To Mr. Ig n a tz  P ru sak o w sk i:

Ta k e  n o t i c e  th a t  th e re  is due to  us by B a rn e t 
R udolph, con trac to r, th e  sum  of th ree  hund red  and  
fifty-eight an d  fifty-six one h u n d red th s  do lla rs  
($358.56) fo r lum ber fu rn ished  by u s  to  the  said  
B a rn e t R udolph in  th e  erection  and  a lte ra tio n  of 
y o u r dw elling house, s itu a ted  on th e  E as te rly  side 

30 of A venue E ., betw een E a s t T w enty-fourth  and 
E a s t Tw enty-fifth S treets, th is  C ity, and  we have 
dem anded of him  paym ent of same, and  he has re -
fused to  pay  us. W e therefo re  no tify  you to  re ta in  
th e  am o u n t so due to  u s o u t of the  am ount ow ing 
by you to  said  con trac to r, and  pay sam e to  us.

(Signed) Th e  W oodward  Co m pa n y ,

By A. F . W oodw ard,
40 P residen t,
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Schedule E — S ta te  o f D em and.

W hereupon, by reason of the  sale  and  delivery 
of the  said  lum ber, tim ber and  bu ild ing  m a te ria ls  
by the p la in tiff  to  the  defendan t to  the  use and  
em ploym ent by him  in  the  erection  of the  sa id  bu ild -
ing  fo r the  said  Ig n a tz  P rusakow ski, and  th e  de-
m and th a t  the  said  B a rn e t R udolph pay  to the  
p la in tiff th e  said sum  and  h is refusa l so to  do, and  
th e  service of the  said  notice upon th e  said  Ig n a tz  
P rusakow ski, the  said  p la in tiff  h a th  a  r ig h t of ac-
tion  a g a in st th e  said  Ig n a tz  P rusakow ski, by v irtu e  
of an  ac t of the  L eg isla tu re  en titled  “A n A ct to 
secure to  m echanics and  o thers paym ent fo r th e ir  
labo r and  m ate ria ls  in  e recting  any bu ild ing” and  
the  supplem ents th e re to ; and  th e  said  defendant 
n o tw ith s tan d in g  th e  du ty  to  pay  to  th e  said  p la in -
tiff in  and  by v irtu e  of th e  provision of th e  said 
ac t of the  leg is la tu re  has neglected an d  refused to  20 
pay  the  same, and  therefo re  th e  p la in tiff b rings th is  
su it. T h a t the  annexed bill, m arked Schedule “A ,” 
is a  tru e  bill of p a r tic u la rs  of th e  am oun t due to 
th e  p la in tiff  by the  said  B a rn e t Rudolph.

Ju d g m en t w ill be c la im ed  fo r f 358.56, w ith  in -
te re s t and  costs of su it to  be added.

JA M E S  B E N N Y , 
A tto rney  fo r the  plaintiff.

40
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Schedule F .

A n n exed  to  B il l  o f C om plaint.

IN  C H A N C E R Y  O F  N E W  JE R S E Y .

10
Betw een

B a r n e t  R u d o l p h  et als.,
D efendants.

I g n a t z  P r u s a k o w s k i

and

C om plainan t, O n B ill, &c.
S ta tem en t of 

Claim .

S t a t e m e n t  o f  C l a i m  o f  t h e  D e f e n d a n t , T h e  
W o o d w a r d  L u m b e r  a n d  S u p p l y  C o m p a n y .

T he follow ing is  a  concise s ta tem en t of the  
g rounds of th e  claim  of the  W oodw ard  L um ber 
and  Supply  Com pany, to  th e  fund  deposited in  
the  above-entitled cause:

1. The defendant, th e  W oodw ard  L um ber & 
Supply  Com pany, fu rn ished  m a te ria l to  B a rn e t 
R udolph, fo r th e  erection  and  construction  of th e  
b u ild in g  a lte red  and  ad d itio n s erected there to

30 upon th e  lan d s  of th e  com plainan t, w hich bu ild -
in g  and  th e  lan d s  a re  described in  th e  b ill of com-
p la in t in  th is  cause.

2. T h a t th e  sa id  B a rn e t R uldolph  en tered  in to  
a  c o n tra c t in  w ritin g  w ith  Ig n a tz  P rusakow sk i, the  
com plainan t, in  an d  by  w hich the  said  B a rn e t 
R udolph agreed to  m ake the  said  a lte ra tio n s  and  
e rec t add itio n s to  th e  said  build ing , w hich con-
tra c t  w as duly  filed in  th e  office of th e  C lerk of the

4Q C ounty of H udson.

20
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Schedule  F — S ta te m e n t o f Claim.

3. T h a t the  said  defendan t th e  W oodw ard L um -
ber and  Supply  Com pany fu rn ished  m a te ria ls  to  
the  sa id  B a rn e t R udolph fo r the  m aking of th e  
sa id  a lte ra tio n s  and  add itio n s to  the  value of th ree  
hundred  and  fifty-eight d o lla rs  and  fifty-six cen ts 
($358.56), th e  w hole of w hich sum  being s till due 
and  payable  to  th e  sa id  defendant, together w ith  
in te re s t thereon.

4. T h a t on the  12th day of M ay, 1908, the  
W oodw ard L um ber and  Supply  Com pany de-
m anded paym ent of th e  said  am ount from  
th e  said  B a rn e t R udolph an d  the  said  Bar- 
n e t R udolph refused to  pay  th e  sam e, w here-
upon th e  defendant, th e  W oodw ard L um ber and  
Supp ly  Com pany, served notice upon th e  said  
Ig n a tz  P rusakow ski, se ttin g  fo rth  th a t  th e re  w as 
due to  him  by th e  said  B a rn e t R udolph, th e  said  
con trac to r, the  sum  of $358.56, fo r lum ber fu r -
nished by th e  said  defendan t to  the  said  B a rn e t 
R udolph in  the  erection  and  a lte ra tio n  of the  
dw elling house of th e  said  Ig n a tz  P rusakow ski, 
s itu a ted  on th e  easte rly  side of A venue E , be-
tw een E a s t 24th S tree t and  E a s t 25th S tree t, in  
the  C ity of B ayonne, and  th a t  said  defendan t de-
m anded from  th e  said B a rn e t R udolph paym ent of 
th e  said  am ount, and  th a t  the  sa id  B a rn e t R udolph 
refused  to  pay  th e  same, and  there in  notified the  
said  Ig n a tz  P rusakow sk i to  re ta in  the am ount so 
due to  the  said  defendant, the  W oodw ard L um ber 
and  S upp ly  Com pany, o u t of the  am oun t owing 
by him  to  th e  sa id  B a rn e t R udolph, and  to  pay  the  
sam e to  th e  said  W oodw ard L um ber and  Supply  
Com pany.

5. T h a t a t  th e  d a te  of th e  sale  an d  delivery  of 
the  said  lum ber, and  of the  dem and fo r the  pay-

40



2G

Schedule F — Sta tem en t of Claim.

ment of the same from the said Barnet Rudolph, 
and of the service of the said notice upon the said 
Ignatz Prusakowski, the said Woodward Lumber 
and Supply Company was known as the “Wood-
ward Company” ; that the name of the said Wood-
ward Company has since been changed by the filing 

in of a certificate according to the statute in such 
case made and provided, to the name of the Wood-
ward Lumber and Supply Company.

6. That the notice of the said Woodward Lum-
ber and Supply Company is first in the order of 
service; that on the said 12th day of November, 
nineteen hundred and eight, the date on which the 
said Woodward Lumber and Supply Company 
served said notice, no other notice had been served 
upon the said Ignatz Prusakowski.

20
7. The Woodward Lumber and Supply Com-

pany claims to be entitled to the payment of the 
said money first out of the said fund, except in so 
far as there may be money due to laborers, who 
by the statute claim to have priority of payment.

8. The Woodward Lumber and Supply Com-
pany claims to be entitled to the payment of the 
said money by reason of the sale and delivery of

30 the said lumber and materials, and the demand 
of the payment thereof, and the service of the said 
notice under the provisions of an act entitled An 
act to secure to mechanics and others payments 
for their labor and materials in erecting any build-
ing” (Revision of 1898), and the several supple-
ments and amendments thereto.

9. The defendant, the Woodward Lumber and 
Supply Company, also claims to be entitled to the

40 ga|d  fund because on the 24th day of December,
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Schedule F — Sta tem en t of Claim.

nineteen hundred and eight, i t  recovered judgm ent 
against the said Igfnatz Prusakow ski in  the  
Bayonne D istric t C ourt on the  notice so served by 
i t  upon and dem and m ade of the said Ignatz  P ru -
sakowski, the said judgm ent having been rendered 
fo r three hundred and fifty-eight dollars and fifty- 
six cents ($358.56) dam ages and  twenty-one dol- 
la rs  and  fifty-three cents ($21.53) costs of suit. 
The said judgm ent w as docketed in  the Common 
P leas C ourt on the first day of A pril, nineteen hun -
dred and nine, and execution w as issued thereon on 
October tw enty-fourth, nineteen hundred and 
th irteen.

BEN N Y  & CRTJDEN,
SoPrs of the D efendant, 

W oodward Lum ber & Supply Company,

30

40
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T em p orary  R estra in t.

(F iled  J u ly  22, 1916.)

IN  C H A N C E R Y  O F N E W  JE R S E Y .

10

Betw een

W o o d w a r d  L u m b e r  a n d  S u p p l y  
C o m p a n y  an d  E u g e n e  F . K i n - 
k e a d , Sheriff,

I g n a t z  P r u s a k o w s k i ,
C om pla inan t

and

D efendants.

O rder.

U pon read in g  th e  b ill of com p lain t in  th is  cause, 
20 an d  th e  affidavits th e re to  annexed, and  upon 

m otion of M essrs. H ershenste in  & F in n e rty , solici-
to rs  of com plainan t, i t  is  on th is  21st day of Ju ly , 
1916,

Or d e r e d , th a t  th e  defendan t W oodw ard  L um ber 
an d  S upp ly  Com pany do show cause before the  
C hancello r a t  C hancery Cham bers, Je rsey  City, on 
th e  31st day of Ju ly , 1916, a t  ten  o’clock in  the  fore-
noon, o r a s  soon th e re a fte r  as counsel can  be heard , 

30 w hy an  o rd er of in ju n c tio n  should  n o t be m ade re -
s tra in in g  th e  defendan t from  proceeding upon a 
ju d g m en t recovered a t  law  in  th e  D is tr ic t  C ourt of 
th e  C ity  of B ayonne on th e  24th  day of Decem ber, 
1908, en titled  W oodw ard Com pany, p lain tiff, 
ag a in s t Ig n a tz  P rusakow sk i, defendant, and  
docketed in  th e  C o u rt of Common P le a s  of H u d -
son C ounty, on th e  firs t day of A pril, 1909, u n til  
th e  fu r th e r  o rd er of th is  C ourt.

A nd  i t  is  fu r th e r  o rdered  th a t  the  sa id  defend- 
46 a n t, i t s  agen ts, a tto rneys , depu ties and  E ugene F ,
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T em porary R estra in t.

K inkead , Sheriff of th e  C ounty of H udson, in  the  
m eantim e and  u n til th e  fu r th e r  o rd er of th is  C ourt 
re s is t and  re fra in  from  proceeding upon th e  ju d g -
m ent hereinabove m entioned an d  described.

A nd i t  is  fu r th e r  ordered  th a t  th e  said  E ugene 
P . K inkead, Sheriff of H udson  C ounty, desist an d  
re fra in  from  selling  th e  p rem ises of th e  com plain- -j a  
a n t  upon an  execution issued upon the  judgm en t 
hereinabove described u n til the  fu r th e r  o rd er of th is  
C ourt in  the  prem ises w ith  leave to  ad jo u rn  the  
sam e from  tim e to  tim e.

A nd i t  is  fu r th e r  ordered th a t  a  copy of th is  
bill, affidavits and  o rder be served upon th e  de-
fendan t, personally  o r  by leaving sam e w ith  
M essrs. B enny & C ruden, so lic ito rs and  of counsel 
of defendant, and  upon E ugene F . K inkead, 
Sheriff of th e  C ounty of H udson , o r in  h is absence, 20  
upon the  U ndersheriff of said County, w ith in  th ree  
days from  th e  d a te  of th is  order, which copies m ay 
be certified as tru e  copies by th e  so lic ito rs of the  
com plainant.

E . R. W A L K E R , 
Chancellor.

R espectfu lly  advised,

J o h n  G r i f f e n , SO
V. 0 .

40
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A F F I D A V I T S  IN  R E P L Y .

(F iled  J u ly  31, 1916.) 

A ffidavit o f Jam es B en n y .

IN  C H A N C E R Y  O F N E W  JE R S E Y

J a m e s  B e n n y , being duly  sw orn, on h is  oath  
says th a t  B a rn e t Rudolff, w ho en tered  in to  th e  con-
tr a c t  w ith  Ig n a tz  P rusakow sk i to  e rec t the  b u ild -
ing  fo r him , is  now a  b a n k ru p t;  th a t  he filed h is  
p e titio n  in  b an k ru p tcy  on O ctober 11th, 1915, and  
w as ad judged  a  b a n k ru p t th e reo n ; th a t  he w as 
d ischarged  from  b an k ru p tcy  Ju ly  10th, 1916, as 
w ill ap p ea r by th e  certifica te  of th e  C lerk  of the  
U n ited  S ta te s  D is tr ic t  C ourt, da ted  A ugust 1st, 
1916, now in  th e  possession of th is  deponent, a  
tru e  copy of w hich is  here to  annexed.

Sw orn and  subscribed to  before me 
th is  2nd day  of A ugust, 1916.

H a n n a h  W a l s h ,
Com m issioner of D eeds 

of New  Jersey .

10
Betw een

W o o d w a r d  L u m b e r  a n d  S u p p l y  
Co m p a n y  e t als.,

D efts.

I g n a t z  P r u s a k o w s k i ,

and

Com plt.,

On B ill, &c. 
A ffid a v it,

20 S t a t e  o f  N e w  J e r s e y , 
C o u n t y  o f  H u d s o n ,

JA M E S  B E N N Y .

40
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C lerk ’s C ertificate as to D ischarge from  
B an k ru p tcy  of B a rn e t R n d olff.

A n n exed  to  A ffidavit o f Jam es B enny.

D IS T R IC T  COURT O F T H E  U N IT E D  ST A T E S,

D i s t r i c t  o f  N e w  J e r s e y .

I , G e o r g e  T. C r a n m e r , C lerk of th e  D is tr ic t 
C ou rt of the  U nited  S ta tes, fo r the  D is tr ic t of 
New Jersey , do hereby certify  th a t  I  have searched 
the  records of said  C ourt, and  I  do n o t there  find 
any  P roceedings in  B an k ru p tcy  u n d e r th e  A ct of 
Ju ly  1st, 1898, n o r do I  th e re  find rem ain ing  o r u n -
satisfied of record  any Judgm en t, Decree o r o th er 
L ien, except a s  below set fo rth , ag a in s t B arn e t 

, t  w on ty  years la s t past.

New B an k ru p tcy  vs. B a rn e tt Rudolff, B ayonne
N. J . ’

A aron  A. M elniker, 585 A venue C., B ayonne, 20
N. Y., A tto rney  fo r B a n k ru p t;

O ctober 1 1 , 1915,— P e titio n  filed, ad jud ica tion  
and  o rder of reference to  E lm er W . D em -
urest, Je rse y  C ity, N. J .,  R eferee;

O ctober 14, 1915,— O rder of re-reference to  
George R. Beach, Je rsey  C ity, N. J .,  R ef-
eree;

November 8, 1915,—Order appointing Louis 
G. Hansen, Jersey City, N. J., Trustee;

January 10, 1916—D i s c h a r g e  of Bankrupt. g0
I n  t e s t i m o n y  w h e r e o f , I  have hereto 

set my hand and affixed the seal of 
[ s e a l ] said Court, at Trenton, in said Dis-

trict, this first day of August, A. D. 
nineteen hundred and sixteen, at 9 
A. M.

G E O R G E  T. CRA N M ER,
Clerk.

P e r  R. S. C h e v r i e r ,
10c. revenue stam p. D enutv
Fees, 80c. F -  4 0
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A ffidavit o f A lb e rt F . W ood w ard . 

IN CHANCERY OF NEW JERSEY.

Between i
I g n a t z  P r u s a k o w s k i , I

Complt., I
l On Bill, &c.

10 an(  ̂ /  Affidavit.

W o o d w a r d  L u m b e r  a n d  S u p p l y  l  
C o m p a n y  e t  a l. ,  1

Defts.

S t a t e  o f  N e w  J e r s e y ,)vss *
C o u n t y  o f  H u d s o n , )

A l b e r t  F. W o o d w a r d , being duly sworn, on his 
oath says that during the month of January, nine-
teen hundred and eight, I was president of the 
Woodward Company, a corporation organized un-
der the laws of the State of New Jersey. That said 
corporation was engaged at that time, and for 
some time prior thereto, in the lumber business. 
That the name of the said corporation was, in the 
month of April, 1911, changed to the Woodward 
Lumber and Supply Company. That in January, 
1908, I was president of the Woodward Company, 
and after the change of its name, in 1911, to the 
Woodward Lumber and Supply Company, I became 
its Secretary.

Deponent further says that I personally had the 
management of the sale of lumber for the build-
ing of Ignatz Prusakowski, referred to in the bill 
of complaint in the above-entitled cause; that Bar- 
net Rudolff, who entered into a contract with the 
said Ignatz Prusakowski, came to me and asked 
me, as an official of the Company, to sell him the 
lumber necessary for the performance of his contract 
with said Ignatz Prusakowski. I told him that the
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A ffidavit o f A lb e r t F . W oodw ard.

Com pany w ould no t soil him  any lum ber fo r the  
job, un less he gave the  Com pany an  o rd er on the 
ow ner fo r the  paym en t of a t  least $2 0 0 .0 0  o u t of 
th e  second paym ent and  $ 2 0 0  o u t of th e  th ird  p ay -
m ent, and  the  b ill fo r any e x tra  m ate ria l th a t  m igh t 
be delivered, an d  th a t  if  th e  ow ner of the  bu ild ing  
w ould accept th e  said  o rd er and  agree to  pay fo r j q  
the  lum ber, th a t then  The W oodw ard Com pany 
w ould fu rn ish  th e  m ateria l. T h a t I  then  p repared  
an  order, on one of th e  le tte rh ead s  of The W ood-
w ard  Com pany, addressed  to  Mr. Ig n a tz  P ru sa- 
kowski, d irec ting  him  to  p ay  to  The W oodw ard 
L um ber Com pany the  sum  of $400 fo r th e  con-
tra c t, an d  also fo r any  e x tra  m ate ria l used in  the  
erection  and  construction  of h is  house on Avenue 
E , B ayonne, a  copy of w hich o rd er is  annexed 
here to  an d  m arked Schedule No. 1 ; th e  o rig inal 2q  
of which o rd er is now in  the  possession of B enny 
and  C ruden, a tto rn ey s  of the  W oodw ard L um ber 
and  Supply  Com pany, and  which o rig ina l o rder 
I  inspected  to-day. T h a t th e  said  B a rn e t R udolff 
then  signed the  sa id  order. T h a t on th e  sam e day 
I  took the  o rd er to  the  said  Ig n a tz  P rusakow sk i 
and  to ld  him  th a t  B a rn e t Rudolff, h is  co n trac to r, 
had  requested  The W oodw ard Com pany to  sell him  
lum ber fo r the  erection of his, the  said  P rusakow - 
sk i’s house on A venue E , b u t th a t  The W oodw ard 
Com pany w ould no t sell o r fu rn ish  any lum ber to  
M r. R udolff fo r th e  erection  of such house, un less 
he, the  owner, w ould agree to  pay  fo r th e  sam e; 
and  I  also  in form ed him  th a t  I  to ld  Mr. B a rn e t 
R udolff the  sam e th ing , and  th a t  said  R udolff then  
signed an  o rder which I  p repared , d irec tin g  the  
sa id  P rusakow sk i to  pay  the  sum  of $400 fo r the 
co n trac t, and  also  fo r any  e x tra  m ateria l, and  I  
asked th e  said  Ig n a tz  P rusakow sk i w hether he w as 
w illing  to  accept th e  said  o rd er and  pay  th e  am ount ^  
th ere in  d irec ted  to  be pa id  by him  to  The Wood-
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w ard  Com pany. H e said  th a t  he w as satisfied to 
do so, and  he said  he w ould sign th e  paper. T h a t 
I  then  w ro te  upon the  o rd er th e  w ord accepted, 
an d  Mr. Ig n a tz  P rusakow sk i signed h is  nam e 
thereunder. T h a t a f te r  receiving acceptance of th is  
o rd er from  M r. P rusakow sk i, I  notified M r. Rudolff 
th a t  M r. P rusakow sk i had  accepted th e  order, and  
th a t  The W oodw ard Com pany w as p repared  to 
fu rn ish  the  m a te ria ls  fo r th e  job.

D eponen t fu r th e r  says th a t  I had  the personal 
supervision of the  sale  and  delivery of the  lum ber 
to  Mr. B a rn e t Rudolff, and  th a t  a f te r  th e  accep t-
ance of th is  o rd er by M r. P rusakow ski, The W ood-
w ard  Com pany sold an d  delivered to  Mr. R udolff 
lum ber fo r th e  said  bu ild ing  of P rusakow sk i to  the 
value of $358.56.

2q  D eponent fu r th e r  says, I  dem anded from  th e  said  
B a rn e t R udolff th e  paym ent of the  said  sum  of 
$258.56, bu t th e  said  B a rn e t R udolff neglected and  
refused to  pay  th e  same. T h a t shortly  a f te r  the  
delivery of th e  lum ber by The W oodw ard Com-
pany, and  before th e  com pletion of th e  bu ild ing  
fo r the  said  Ig n a tz  P rusakow sk i, the  said  B a rn e t 
R udolff abandoned the  said w ork and  le ft th e  
C ity  of B ayonne, and  w as aw ay from  said  C ity 
u n til  th e  end of th e  y ear 1913, or th e  early  p a r t  

gQ of 1914.
D eponent fu r th e r  says th a t  The W oodw ard  Com-

pany  comm enced su it in  the D is tr ic t C ourt of th e  
C ity  of B ayonne, and  procured  judgm ent Decem -
ber 24th, 1908, fo r th e  sum  of $358.56 and  $21.53 
costs of suit,

A L B E R T  F . W O O D W A RD .

Sw orn and  subscribed to  before me 
th is  28th day of Ju ly , 1916.

^  H a n n a h  W a l s h ,
Com m issioner of D eeds 

of N ew  Jersey .
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IN  C H A N C E R Y  O F N E W  JE R S E Y .

B etw een 1
I g n a t z  P r u s a k o w s k i , I

Com plt., /

and  \  BiB, &c.
/  Affidavit.

W o o d w a r d  L u m b e r  a n d  S u p p l y  I 
Co m p a n y  e t  a l., 1

D efts. I

S t a t e  o f  N e w  J e r s e y ,)
Co u n t y  o f  H u d s o n , Js s ' :

J a m e s  B e n n y ,  being du ly  sw orn, on h is oath  
says th a t he is  a m em ber of the  law  firm  of Benny 
an d  C ru d e n ; th a t  he h as personally  a tten d ed  to a ll 
th e  litig a tio n  betw een Ig n a tz  P rusakow sk i and  
th e  W oodw ard L um ber an d  S upply  Com pany, re -
ferred  to  in  the- bill of com plain t in  th is  cause, 
and  th a t he is  therefo re  personally  fam ilia r w ith  
the  de ta ils  thereof.

D eponent fu r th e r  says th a t  the  said  W oodw ard 
L um ber and  Supply  Com pany w as o rig inally  in -
co rpo ra ted  u n d e r the  nam e of The W oodw ard  Com- 
p a n y ; th a t  deponent p repared  the  necessary  cer-
tificates and  reso lu tions of the  said  The W ood-
w ard  Com pany fo r the  change of i ts  nam e to  the 
W oodw ard  L um ber and  Supp ly  C om pany; th a t  
the  certificate  fo r such change w as m ade in  the  
m onth of A pril, 1911, and  w as duly  filed.

D eponent fu r th e r  says th a t  he tr ied  th e  case of 
th e  said  W oodw ard  Com pany a g a in st Ig n a tz  
P rusakow sk i in  th e  B ayonne D is tr ic t  C ourt, re -
ferred  to  in  th e  affidavit of A lbert F . W oodw ard,
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one of the  officials of th e  W oodw ard L um ber and  
Supp ly  Com pany, on the  17th day of Decem ber, 
1908. T h a t th e  said  case w as defended in  said  
B ayonne D is tr ic t  C ou rt by th e  defendan t Ig n a tz  
P ru sak o w sk i; th a t  he personally  appeared  w ith  h is 
a tto rney , P h ilip  Botzong. T h a t bo th  sides w ere 
heard , an d  a rg u m en t w as m ade before th e  Ju d g e  
of sa id  C ourt, and  th a t  said  Ju d g e  reserved h is  de-
cision, and  b riefs  w ere a fte rw ard s  subm itted , and  
th a t  on th e  24th  day of D ecem ber, 1908, the  Ju d g e  
of sa id  D is tr ic t C ourt rendered  judgm en t in  favor 
of th e  p lain tiff, The W oodw ard  Com pany, for 
$358.56 dam ages and  $21.53 costs of su it, m aking  a 
to ta l  of $380.09.

D eponen t fu r th e r  says th a t  he docketed th e  said  
ju d g m en t in  th e  H udson  C ounty C ourt of Com-
m on P le as  on A p ril 1st, 1909, and  th a t  on O ctober 
24th, 1913, he caused  execution to  be issued  th e re -
on, and  on N ovem ber 1st, 1913, caused  the  Sheriff 
to  m ake a  levy upon the  lan d s  of th e  said  Ig n a tz  
P rusakow ski, re fe rred  to  in  the  b ill of com plain t 
in  th is  cause.

D eponent fu r th e r  says th a t  a f te r  th e  levy w as 
m ade, he notified th e  said  Ig n a tz  P rusakow sk i, 
e ith e r personally  o r th rough  Roberson & Dem- 
arest, a tto rn ey s  fo r Ig n a tz  P rusakow sk i, th a t  the  
Sheriff w as abou t to  advertise  the  said  lan d s  for 
sale  to  sa tis fy  the  said  judgm ent. T h a t thereupon  
th e  sa id  Ig n a tz  P rusakow sk i, on the  11th day of 
F eb ru a ry , 1914, filed a  b ill of in te rp leader, in  w hich 
b ill he p rayed  fo r an  in ju n c tio n  ag a in st th e  de-
fen d an ts  there in , inc lud ing  the  said  W oodw ard 
L um ber and  S upply  Com pany, w hereupon an  in -
ju n c tio n  w as issued on th e  13th day of F eb ru ary , 
1914, in  and  by which in ju n c tio n  a ll th e  defend-
a n ts  in  said  cause w ere com m anded to  absolu tely  
desist an d  re fra in  from  any and  a ll fu r th e r  p ro -
ceedings a t  law  a g a in s t th e  said  Ig n a tz  P ru sa
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kowski fo r the  recovery of m oneys claim ed to  be 
due from  th e  said  Ignatz- P rusakow sk i, on account 
of the  construction  of the  bu ild ing  m entioned and 
described in  th e  bill of com plain t in  th is  cause.

D eponent fu r th e r  says th a t  the  said  b ill of in te r-
p leader w as referred  to  the  H onorab le  E ugene 
Stevenson, one of the  Vice C hancellors of the  C ourt 
of Chancery, and  a fte r  hearing  th e  p a rtie s  in  said  
cause, said  V ice C hancellor advised a  decree of in -
te rp lead er, a  tru e  copy of which decree of in te r -
p leader is  a ttach ed  to  th e  b ill of com plain t tiled in  
th is  cause.

T h at th is  deponent represen ted  th e  W oodw ard 
L um ber and  Supp ly  Com pany a t  the  hearin g  of 
sa id  m a tte r  before the  said  V ice C hancellor, and  
then  and  th ere  applied  fo r  th e  d isso lu tion  of the  
in junc tion , there to fo re  issued, re s tra in in g  th e  de-
fen d an t W oodw ard L um ber and  Supp ly  Com pany 
from  proceeding on its  execution, o r  th a t  such o r-
d e r should be m ade th a t  w ould preserve the  r ig h ts  
of the  said  W oodw ard L um ber and  Supply  Com-
pany  u n d e r i ts  sa id  judgm ent, w hereupon i t  w as 
provided in  sa id  decree of in te rp le a d e r a s  follow s :

“A nd i t  is  fu r th e r  ordered  th a t  leave is  reserved 
to  the  defendant, the  W oodw ard L um ber and  S up -
p ly  Com pany, upon notice to  th e  com plainan t here-
in, to  move fo r the  vacation  of the in ju n c tio n  here-
to fo re  issued in  th is  cause a fte r  the  o rder a d ju d i-
ca tin g  the  rig h ts  and  p rio rity  of the  several defend-
a n ts  herein  to  the  fund  deposited in  cou rt is  m ade.”

D eponent fu r th e r  says th a t  the  several claim -
a n ts  to  th e  said  fund  filed concise sta tem en ts  of 
th e ir  claim s there to  accord ing  to  the ru les  and  
p rac tice  of th is  cou rt, and  th a t  th is  deponent files 
a  s ta tem en t of the  c la im an t of the said  W oodw ard 
L um ber and  S upply  Com pany, a  tru e  copy of which 
is  also annexed to  th e  b ill of com plain t in  th is  
cause.

10

20

30

40
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D eponent fu r th e r  says th a t  a ll the  p a rtie s  en -
titled  to  any p a r t  of th e  sa id  fund  w ere heard  by 
h is  H onor V ice C hancellor Stevenson, a t C han-
cery  Cham bers, in  th e  C ity of Je rsey  C ity, on the  

day  of , 1915, and  a fte r
h earin g  the  evidence and  th e  a rgum en t of counsel, 

IQ an  o rder of d is tr ib u tio n  w as advised by him  on 
J a n u a ry  12th, 1916, a  copy of w hich o rder of d is-
tr ib u tio n  is  annexed to  th e  bill of com plain t in  th is  
cause; and  th a t  the  am ount there in  ordered  paid  
to  the  W oodw ard L um ber and  Supply  Com pany 
w as received fo r them  by th is  deponent.

D eponent fu r th e r  says th a t  a f te r  the  m aking  of 
the  said  o rder of d is tr ib u tio n  and  th e  paym ent to  
the  said  W oodw ard L um ber and  Supply  Com pany 
of the  am oun t d irec ted  to  be pa id  to  them , th is  

2 o deponent gave notice  to  the  so lic ito rs of th e  said  
Ig n a tz  P rusakow sk i th a t  app lica tion  w ould be 
m ade to  V ice C hancellor Stevenson on M onday, F eb -
ru a ry  7th, 1916, a t  C hancery Cham bers, in  th e  C ity 
of Je rsey  C ity, a t  ten  o’clock in  th e  forenoon, or 
a s  soon th e re a fte r  a s  counsel could be heard  fo r an  
o rder d issolving the  said  in junc tion , which app lica -
tion  w as continued  from  tim e to  tim e a t  the  request 
of the  so licitors of the  sa id  Ig n a tz  P rusakow sk i u n -
til  M arch 27th, 1916, as w ill a p p ea r by a copy of 

3 0  the  sa id  notice  and  th e  con tinuance  thereof and  
m arked  Schedule No. 1 m ore fu lly  appear. T h a t on 
M arch 27th, 1916, Roberson and  D em arest, solici-
to rs  of th e  sa id  Ig n a tz  P rusakow ski, en tered  in to  
a  s tip u la tio n  in  said  cause, to  the  effect th a t the  
in ju n c tio n  issued there in  m ight be dissolved and 
vacated, w ithou t costs to  e ith e r p a rty , a  copy of 
which s tip u la tio n  is hereun to  annexed and  m arked 
Schedule No. 2.

T h a t on sa id  27th  day of M arch, 1916, an  o rder 
4 0  d issolving th e  said  in ju n c tio n  w as advised by h is
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H onor Vice C hancellor Stevenson, a  copy of which 
o rder is  hereun to  annexed and  m arked Schedule 
No. 3.

D eponent fu r th e r  says th a t  a f te r  the  d isso lu tion  
of the  said  in junc tion , th is  deponent in s tru c ted  the  
sheriff of the  C ounty of H udson  to  proceed to  sell 
the  said  lan d s levied upon by him  u n d er the  execu- 
tion  issued upon the said  judgm en t so docketed in  
the  H udson  C ounty C ourt of Common P leas afo re-
said, and  th a t  sho rtly  th e re a fte r  the  said  Ig n a tz  
P rusakow sk i filed a  pe tition  in  th e  H udson  C ounty 
C ourt of Common P leas  p ray in g  fo r the  cancella-
tion  of th e  sa id  judgm ent, on th e  g round  th a t  i t  
ought to  be satisfied, because the  said  W oodw ard 
L um ber and  Supply  Com pany had  received th e  sum  
of $142.00 as i ts  share  of said  fund  u n d e r th e  o r-
der of d is trib u tio n  m ade by the  C ourt of C hancery 20 
in  th e  afo resa id  cause, w hereupon the  H onorable 
George G. T ennan t, one of the judges of sa id  C ourt 
of Common P leas, m ade an o rder req u irin g  the  
said  W oodw ard L um ber and  Supply  Com pany to  
show cause a t  the  C ourt House, Je rsey  City, on the  
7th day of A pril, 1916, why the  said  judgm ent so 
recovered by the  said  W oodw ard L um ber and  Sup-
ply Com pany a g a in s t th e  said  Ig n a tz  P rusakow sk i 
should no t be satisfied of record. T h at deponent 
represen ted  the  said  W oodw ard L um ber and  Sup- gq 
ply Com pany on th e  re tu rn  of th e  said  ru le  to  show 
cause, and  the  said  Ig n a tz  P rusakow sk i w as rep re -
sen ted  by Mr. H orace Roberson. T h a t the said  m a t-
te r  w as subm itted  to  the  H onorab le  George G. 
T ennant, th e  judge  who m ade the  said  o rder to  
show cause, and  a fte r  hearing  th e  counsel fo r th e  re -
spective p a r t ie s  he took th e  p ap er and  reserved de-
cision thereon, and  on Ju n e  29th, 1916, he filed h is 
conclusions denying th e  app lica tion , a  copy of 
which conclusions is  also annexed to  the  b ill of 4 0  
com plain t in  th is  case.
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D eponent fu r th e r  says th a t  upon th e  receip t of a 
copy of the  conclusions so filed by h is H onor George 
G. T ennan t, th is  deponent w ro te  a le tte r  to  the  said 
Ig n a tz  P rusakow sk i ad ivsing  him  of th e  den ial by 
Ju d g e  T en n an t of h is app lica tion  to  have the  said 
judgm en t cancelled, an d  notified him  th a t  I  w ould 

^  d irec t the  sheriff to  proceed to  advertise  and  sell his 
p ro p erty  to  ra ise  the  money necessary to  pay the 
said  judgm ent, un less some sa tis fac to ry  a rran g e -
m ent w as m ade by him  fo r th e  paym ent of the  ju d g -
m ent, w hereupon the said  Ig n a tz  P rusakow sk i filed 
h is b ill of com plain t, upon which the  o rd er now be-
fore th e  co u rt w as made. T h a t an  o rder w as m ade 
by Ju d g e  T ennan t denying the  app lica tion  of the 
said  Ig n a tz  Prusakow ski* fo r th e  sa tisfac tion  of said 
judgm en t and  se ttin g  aside the  said  ru le  to  show 

2 q  cause there to fo re  made, a  copy of which o rd er is 
hereun to  annexed and  m arked Schedule No. 4.

D eponent fu r th e r  says th a t  he has read  the  affi-
dav it of the  com plainan t Ig n a tz  P rusakow sk i and 
of H orace  Roberson, in  which affidavits they  set 
fo rth  w ha t V ice C hancellor Stevenson sa id  d u rin g  
th e  hearing  on the  b ill of in te rp lead e r hereinbefore 
re fe rred  to : th a t  deponent does n o t suppose any 
o ra l s ta tem en t m ade by th e  Vice C hancellor in  the  
consideration  of the  m a tte r  then  pending  before him  

2 Q is e ith e r com petent o r re lev an t evidence to  be con-
sidered  in  th is  app lica tion , b u t if i t  is  com petent 
to  set fo rth  w hat he. d id  say, then  th is  deponent 
says th a t  th e  com plainan t Ig n a tz  P rusakow sk i and  
Mr. H orace  R oberson failed  to  se t fo rth  a ll th a t  the 
Vice C hancellor said.

D eponent says th a t  Vice C hancellor Stevenson 
s ta ted  th a t  he m ust assum e th a t  sufficient fac ts  w ere 
p resen ted  to  the  B ayonne D is tr ic t C ourt to  war- 
a n t  sa id  C ourt in  rendering  judgm en t in  favor of 

4 ft th e  W oodw ard L um ber and  Supply  Com pany and
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ag a in st P rusakow ski, who w as defendan t in  
sa id  court. T h a t if  said  P rusakow sk i w as ag-
grieved by th e  judgm en t of th e  B ayonne D is-
tr ic t  C ourt in  m a tte rs  of law , he should 
have appealed, and  if the  co u rt w as in  e r-
ro r  on m a tte rs  of fact, he should have applied  
for a  new tr ia l, o r a t  least have taken  some action  
before th a t  court. T h a t said  P rusakow sk i could 
have in terposed  the  defense in  sa id  D is tr ic t C ourt 
th a t  he had  no money availab le  to  pay the  am ount 
claim ed by said  W oodw ard Com pany on the  notice 
served by them , an d  if  he could have m ain ta ined  
th a t  defense, th en  no judgm en t could have been 
rendered  ag a in s t him , o r if  th e re  w ere o th er c la im -
a n ts  to  the  said  fund, he could then, before ju d g -
m ent, have filed a  b ill of in te rp lead e r in  Chancery, 
and  thereby prevented  said  W oodw ard Com pany 20  
from  recovering judgm ent, bu t hav ing  subm itted  
him self to  th e  ju risd ic tio n  of the  D is tr ic t C ourt, 
and  having  fa iled  e ith e r to  ob tain  a  new tr ia l  o r 
to  tak e  an  appeal, he did  no t see how the  said  ju d g -
m ent could be im peached in  the  proceeding th en  be-
fore him, and  then  suggested th a t  if  th e  said  Ig n a tz  
P rusakow sk i had  any rem edy i t  w as in  th e  cou rt 
in  which th e  judgm en t w as obtained.

JA M E S  B E N N Y . 30

Sw orn and  subscribed to  before me 
th is  31st day of Ju ly , 1916.

Ha n n a h  Wa l s h ,
Com m issioner of Deeds 

of New Jersey .

40



42

Schedule No. 1.

A n n ex  of the  A ffidavit o f Jam es B enny. 

IN  C H A N C E R Y  O F N E W  JE R S E Y .

Betw een
Ig n a t z  Pr u s a k o w s k i ,

Com plt.,

10
and

Ba r ne t  Rud ol ph  et als.,
D efts.

P l e a s e  ta k e  n o t ic e  th a t  we sha ll app ly  to  Vice 
C hancellor Stevenson on M onday, F e b ru a ry  7th, 
1916, a t  C hancery Cham bers, in  Je rsey  C ity, a t  ten  
o’clock in  th e  forenoon, o r a s  soon th e re a fte r  as 

o0 counsel can be heard , fo r an  o rder d issolving th e  in -
ju n c tio n  issued in  the  above-entitled cause, in  and  
by which in ju n c tio n  the  defendan t W oodw ard L um -
ber an d  Supply  Com pany w as re s tra in ed  from  p ro -
ceeding on i ts  execution issued ag a in st Ig n a tz  
P rusakow ski, th e  com plainan t in  th e  above-entitled 
cause, o u t of th e  H udson  C ounty C ircu it C ourt, and  
fo r such o th er re lief a s  th e  said  defendan t the 
W oodw ard  L um ber an d  Supply  Com pany m ay be 
en titled  to.

30 D ated , J a n u a ry  27th, 1916.

B E N N Y  & C R U D EN , 
Solrs. of Deft.

W oodw ard L um ber & Supply Company.

The m otion above re fe rred  to  hav ing  been con-
tin u ed  from  tim e to  tim e a t  my request, i t  is  here-
by s tip u la ted  th a t  th e  sam e m ay be b rough t on for 
hearin g  on M onday, M arch 27th, a t  ten  o’clock in  
the  forenoon, a t  C hancery Cham bers, Je rsey  City.

40  H O R A C E  R O B E R SO N ,
Solr. fo r C om plainant.

On B ill, etc. 
N otice of 
Motion.
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IN  C H A N C E R Y  O F N E W  JE R S E Y .

XO
On B ill, etc. 
S tipu la tion .

Bar ne t  Ru d olp h  e t als., 1 
D efendants.

I t  is hereby s tip u la ted  an d  agreed  th a t  th e  in -
ju nc tion  issued in  th e  above-entitled cause on th e  
th ir te e n th  day of F eb ru ary , n ineteen  hun d red  an d  20  
fourteen , m ay be dissolved and  vacated, w ithou t 
costs to  e ith er party .

R O B E R SO N  & D E M A R E ST ,
Solrs. fo r C om plainant.

Ig n a t z  Pru s ak o w s k i ,
Com plt.,

Ì
and

30

40
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A n n ex  of the  A ffidavit o f  Jam es B e n n y .

IN  C H A N C E R Y  O F  N E W  JE R S E Y .

Betw een
Ig n a t z  Pr u s a k o w s k i ,

Com plt., On B ill, etc.
O rder Dissolv-

I t  ap p ea rin g  th a t  by  v irtu e  of an  o rder m ade in  
the  above-entitled cause, th e  money deposited by 
th e  com plainan t w ith  th e  C lerk  of th is  C ourt, has 
been d is trib u ted  am ong th e  defendan ts en titled  to  
receive the  same, a n d ,th e  com plainan t hav ing  con-
sented by a  s tip u la tio n  in  w ritin g  th a t  th e  in ju n c -
tion  heretofore  issued on th e  13th day of F eb ru a ry , 
1914, re s tra in in g  th e  W oodw ard L um ber an d  Sup-
p ly  Com pany, successors to  th e  W oodw ard Com-
pany, from  proceeding a t  law  fo r the  recovery of 
m oneys claim ed to  be due by i t  from  th e  com plain-
a n t  Ig n a tz  P rusakow sk i m ay be dissolved an d  va-
cated,

I t  is  thereupon  on th is  27th  day of M arch, 1916, 
O rdered, ad judged  and  decreed th a t  th e  afo resa id  
in ju n c tio n  issued on th e  th ir te e n th , day of F eb -
ru a ry , 1914, be and  the  sam e is  hereby dissolved and  
vacated.

Ba r n e t  Rud ol ph  et als.,
D efendants.

and ing  In juction .

36

R espectfu lly  advised,

E U G E N E  S T E V E N S ,
V. C.40
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A n n ex  o f the A ffidavit o f Jam es B enny.

H U D SO N  COUNTY COURT O F COMMON
P L E A S.

Wo o dw a r d  Lumb er  an d  Su ppl y  
Compan y

vs.

Ig n a t z  Pru s a k o w s k i .

A pplica tion  hav ing  been m ade to  th is  C ourt by 
H orace Roberson, a tto rn ey  fo r th e  defendan t Ig n a tz  
P rusakow ski, in  th e  above-entitled cause, fo r an  20  
o rder to  cancel the judgm en t recovered there in , on 
the  g round  th a t  th e  defendan t p a id  in to  th e  C ourt 
of C hancery a ll the  m oney availab le  on a  stop-notice 
proceeding, and  the C ourt hav ing  on th e  31st day of 
M arch, 1916, on m otion of H orace  Roberson, a t to r -
ney fo r th e  defendant, m ade an  o rder req u irin g  the 
p la in tiff th e  W oodw ard L um ber & Supply  Com-
pany to  show cause on the  seventh day of A pril,
1916, why the  judgm en t heretofore  recovered by 
the said  p la in tiff a g a in s t the  sa id  defendan t should  gp 
no t be satisfied of record, and  th e  p a rtie s  hav ing  
appeared , and  having  subm itted  to  th e  C ourt the  
facts, and  the  C ourt hav ing  read  the  p e titio n  of the  
sa id  defendant, and  hav ing  heard  the  a rgum en t of 
H orace  Roberson, of counsel fo r him, and  having  
heard  the  a rgum en t of Jam es Benny, of counsel 
w ith  the  sa id  p lain tiff, and  hav ing  considered th e  
sam e, an d  th e  co u rt being of th e  opinion th a t  the  de-
fen d an t is  n o t en titled  to  th e  relief sought by him  
in  h is said  app lica tion ,

O rder D eny-
ing  M otion to  
Cancel J u d g -
m ent.

10

40
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Schedule 4— Order

It  i s  thereupon on th is  tw enty-fourth day of 
Ju ly , in  the  year of our Lord one thousand nine 
hundred  and  sixteen, on m otion of Benny & Cruden, 
a tto rneys of p laintiff, and in  the  presence of 
Charles H ershenstein, of counsel w ith the  defend-
an t, ordered th a t  the  said order to  show cause made 

m  herein on the  31st day of M arch, 1916, be and the 
same is hereby set aside, and

It  is  further ordered that the application of the 
said defendant be and the same is hereby denied.

G EO RG E G. TEN N A N T,
J.

20

30

40
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(F iled Jan. 30, 1917.)

IN  CHA NCERY OF N E W  JE R S E Y .

Between
Ig na t z  Prusa kow sk i ,

Complainant,

and On Bill, etc.

10

Wo o dw a r d Lu mbe r  & Supply  
Co mpa n y ,

Defendant.

This cause coming on to  be heard  in  the  presence 
of H ershenstein and F innerty , Solicitors and of 
counsel w ith the  com plainant, and of Benny and 
Cruden, Solicitors and of counsel w ith the defend-
ant, and the pleadings and proofs in  said cause 
having been read, and  the  argum ents of the  re -
spective counsel having been heard, and the  said 
pleadings, proofs and argum ents having been duly 
considered by the Court, and it appearing  th a t the 
p lain tiff heretofore entered in to  a con tract w ith 
one B arnet Rudolph, for the a ltera tion  of a  build-
ing and additions thereto  for the  said Ignatz  P ru sa -
kowski, in  the  City of Bayonne, and  th a t the  said 
B arnet Rudolph procured lum ber and o ther build-
ing m ateria l from  the defendant the W oodward 
Lum ber and Supply Company, and used the same in 
the a ltera tion  of the  said building, and the  erection 
of the said addition thereto, fo r the said com plain-
an t ; th a t the  said B arne t Rudolph became indebted 
to the said W oodward Lum ber and Supply Com-
pany for said lum ber, in  the  sum of $358.56, the

40
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paym en t of w hich sum  th e  sa id  W oodw ard L um ber 
an d  Supply  Com pany dem anded from  the  said  
B a rn e t R udolph, an d  he hav ing  refused  to  pay the  
same, i t  thereupon  served notice upon th e  com -
p la in a n t here in  u n d e r the  th ird  section of the  me-
chanics lien  law , req u irin g  th e  com plainan t to  re- 

jn  ta in  ou t of th e  money then  due, o r to become due 
by him  to  th e  said  B a rn e t R udolph u n d er th e  said  
co n tra c t fo r th e  said  a lte ra tio n  and  add ition  to the  
sa id  build ing , th e  am oun t so due by th e  said  B a rn e t 
R udolph to  it, th e  said  W oodw ard L um ber and  
S upply  Com pany, and  to  pay  th e  sam e to  it, th a t  
the  said  com plainan t hav ing  refused  to  pay the  said  
am ount upon th e  service of th e  said  notice, th e  de-
fen d an t th e  W oodw ard L um ber and  S upply  Com-
pany  thereupon  commenced su it  in  th e  B ayonne 

20  D is tr ic t C ou rt upon th e  said  notice ag a in st th e  said  
Ig n a tz  P rusakow sk i, an d  th a t  th e  sa id  com plain-
a n t appeared  an d  defended th e  said  action , and  th a t  
a  judgm en t w as recovered in  the  B ayonne D is tr ic t 
C ourt by th e  said  W oodw ard L um ber an d  Supply  
Com pany ag a in st the  sa id  Ig n a tz  P rusakow sk i, fo r 
the  said  sum  of $358.56, and  costs, am ounting  to  
$21.53, o r a  to ta l of $380.09, and  th a t  the  said  
judgm en t w as docketed in  the  H udson  C ounty 
C ourt of Common P leas, on th e  first day of A pril, 

30  1909, and  an  execution w as issued thereon  to  th e
Sheriff of the  C ounty of H udson  on O ctober 24th, 
1913, an d  a  levy w as m ade by th e  said  Sheriff on 
th e  lan d s  of th e  said  Ig n a tz  P ru sak o w sk i; th a t  
thereupon  the  said  com plainan t on the 11 th  day of 
F eb ru ary , 1914, filed a b ill of in te rp le a d e r ag a in st 
the  said  B a rn e t R udolph, and  jo in ing  as p a r ty  de-
fendan t, the  sa id  th e  W oodw ard L um ber and  S up-
ply  Com pany, as well as a ll o th er persons who 
served notices u n d e r th e  m echanics lien  law  upon 

40  the  said  Ig n a tz  P rusakow sk i, c la im ing  to  be en-
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titled  to  any money which th e  sa id  Ig n a tz  P ru sa- 
kowski m ay  then  have had  in  h is hands rem ain ing  
unpa id  to  the  said  B a rn e t R udolph u n d er the  said  
co n trac t fo r the  m aking  of th e  said  a lte ra tio n s  and 
ad d itio n s to  th e  said  build ing , w ith  a  p ray e r fo r an  
in ju n c tio n  ag a in st th e  defendan t th e  W oodw ard 
L um ber and  S upply  Com pany re s tra in in g  i t  from  jn  
proceeding u n d e r i ts  sa id  judgm ent an d  execution 
fo r the  collection of th e  am ount of th e  said  ju d g -
m ent, and  also p ray in g  fo r an  in ju n c tio n  a g a in st 
E ugene F . K inkead, Sheriff of the  C ounty of H u d -
son, re s tra in in g  him  from  selling  th e  said  lands to  
sa tisfy  the  said  judgm ent, an d  th a t  on F e b ru a ry  
13th, 1914, a  p re lim inary  in ju n c tio n  w as issued re-
s tra in in g  th e  said  defendan t the  W oodw ard L um -
ber and  Supply  Com pany and  the  said  sheriff from  
proceeding u n d er the  said  ex ecu tio n ; th a t  on A p ril £ 0  
25th, 1915, a  decree of in te rp lead er w as advised by 
Vice C hancellor Stevenson, which decree contained  
the  follow ing o rd er m odifying the  in ju n c tio n  so is -
sued ag a in st the W oodw ard L um ber and  Supply  
C om pany : “A nd i t  is  fu r th e r  ordered  th a t  leave is 

reserved to  th e  defendan t the  W oodw ard L um ber 
“and  S upp ly  Com pany upon notice to  the  com plain-
a n t  herein  to  move fo r the  vacation  of the  in ju n c -
t i o n  heretofore  issued in  th is  cause, a f te r  the  or- 
“der ad ju d ica tin g  th e  r ig h ts  and  p rio ritie s  of the  gQ 
“several defendan ts herein  to  the fund  deposited in  
‘̂C ourt.”

I t  w as fu r th e r  ordered  th a t  th e  com plainan t be 
dism issed from  the  fu r th e r  p rosecution  of the  su it ; 
and  th a t  he be released, acqu itted  and  d ischarged 
from  all claim s o r liab ility  to  e ith e r of the  defend-
a n ts  in  th is  su it upon o r by reason of sa id  fund.
T h at thereupon  a  s ta tem en t of the  g rounds of the 
claim  of the  defendan t th e  W oodw ard L um ber and 
Supply  Com pany to  the  said  fund  w as filed, se ttin g  ¿ q  
up, am ong o th er th ings, th e  service by th e  Wood-
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w ard  L um ber and  Supply  Com pany of the  said  o r-
der u n d e r the  th ird  section of the  M echanics’ Lien 
Law, and  also the  judgm en t recovered by i t  aga in st 
the  said  Ig n a tz  P rusakow sk i by th e  said  o rd er in  
th e  B ayonne D is tr ic t C ourt, as  a fo resa id ; th a t  on 
the  12th day of Ja n u a ry , 1916, an  o rd er of d istribu- 
tion  w as m ade in  the  said  in te rp lead e r su it, in  and  
by which, a f te r  d irec ting  th e  paym ent of ce rta in  
labo re rs who were ad judged  to  be en titled  to  a  lien 
upon th e  sa id  fund  p r io r  and  p a ram o u n t to th e  
lien  of th e  defendan t th e  W oodw ard L um ber and  
S upp ly  Com pany, and  the  paym en t of the  costs of 
su it, i t  w as ordered  th a t  the balance of the  said  fund  
be p a id  to  th e  said  W oodw ard L um ber and  Supply  
Com pany, w hich balance am ounted  to  $142.99, and  
w hich balance w as app lied  by the  sa id  W oodw ard 

2 q  L um ber an d  Supply  Com pany on account of th e  
am o u n t due to  i t  upon i ts  said  ju d g m en t ag a in st 
th e  sa id  Ig n a tz  P rusakow ski, and

I t  fu r th e r  ap p ea rin g  th a t  a f te r  th e  said  o rd er of 
d is tr ib u tio n  w as m ade the  said  W oodw ard L um ber 
an d  Supp ly  Com pany gave notice to  the  said  Ig n a tz  
P rusakow sk i of a  m otion to  dissolve th e  said  in -
junc tion , and  i t  a lso  ap p ea rin g  th a t  on M arch 27th, 
1916, a  s tip u la tio n  w as en tered  in to  by the  solici-
to rs  of the  sa id  Ig n a tz  P rusakow sk i, consenting  

oa th a t  th e  said  in ju n c tio n  be dissolved, and  on the 
sam e day an  o rder w as m ade dissolving the  sa id  in -
junc tion , w hereupon th e  said  W oodw ard L um ber 
an d  S upply  Com pany caused notice to  be given to  
the  sheriff of the  county  of H udson  to  proceed w ith  
th e  enforcem ent of said  execution so issued to  him  
as aforesaid , and

I t  fu r th e r  a p p ea rin g  th a t  on M arch 31st, 1916, 
an  o rd er w as m ade by the  H onorab le  G eorge G. 
T ennan t, Ju d g e  of the  H udson  C ounty C ourt of 

¿ 0  Common P leas, req u irin g  th e  sa id  W oodw ard L um -
ber and  Supp ly  Com pany to  show cause on A p ril
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7th, 1916, why th e  said  judgm en t recovered by i t  
a g a in st the sa id  Ig n a tz  P rusakow sk i should n o t be 
satisfied of record, and  th a t  the  said  George G. 
T ennan t, Ju d g e  of the  said  C ou rt of Common P leas  
of H udson  County, a f te r  h earin g  th e  p roofs and 
the  a rgum en t of counsel, on the  29th day of Ju n e , 
1916, rendered  a  decision denying th e  m otion to  

.satisfy  the  said  judgm ent, and  on J u ly  24th, 1916, 
the  said  Ju d g e  of th e  H udson  C ounty C ourt of 
Common P leas, m ade an  o rd er se ttin g  aside the  
said  o rder to  show cause, and  denying the  ap p lica -
tion  to  sa tisfy  the  said  judgm ent, and  th a t  th e re -
upon th e  said  W oodw ard L um ber and  S upply  Com-
pany  again  caused notice to  be given to  th e  said 
sheriff to  proceed w ith  the  enforcem ent of the  said  
execution, w hereupon the  said  Ig n a tz  P rusakow sk i 
filed a  b ill in  th is  cause p ray in g  fo r a  decree th a t  gO 
said  judgm en t so recovered by the  sa id  W oodw ard 
L um ber and  Supp ly  Com pany a g a in st him  be can -
celled of record, an d  th a t  said  Com pany and  the 
said  E ugene F . K inkead, Sheriff of the  C ounty of 
H udson, be enjoined and  re s tra in ed  from  proceed-
ing  upon the  sa id  execution issued upon the  said 
judgm ent,

A nd i t  fu r th e r  ap p ea rin g  th a t  a ll th e  stop  notices 
u n d er the  m echanics lien law , re fe rred  to  in  the 
com pla inan t’s bill, had  been served upon th e  said  gQ 
com plainan t p rio r  to  Novem ber 24th, 1908, the  day 
on which th e  o rig inal process w as issued o u t of the  
B ayonne D is tr ic t C ourt a t  the  su it of th e  said  the  
W oodw ard L um ber and  Supp ly  Com pany against 
the  sa id  com plainan t, and  th a t  he subm itted  h im -
self to  the  ju risd ic tio n  of th e  said  D is tr ic t C ourt 
and  defended said  action  therein , and

I t  fu r th e r  ap pearing  th a t  i t  w as the  m ateria l fu r -
nished by the  said  W oodw ard L um ber an d  Supply  
Com pany th a t  helped to produce th e  said  fund  here- 4 0  
tofore deposited in  and  d is trib u ted  by th is  C ourt,
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an d  i t  a lso  ap p ea rin g  th a t  th e  com plainan t failed  
to  deposit a  sum  of money equal to  the  am oun t due 
upon the  sa id  judgm ent, w ith  costs, a t  th e  tim e 
w hen he filed h is b ill in  th is  cause, o r to  fu rn ish  
o th er sa tis fac to ry  security  by bond to  th e  said  
W oodw ard L um ber and  Supply  Com pany, condi-

gn tioned  to  abide such o rder and  decree as the  C han-
cellor should  m ake in  th is  cause, o r in  case of 
dism issal of h is b ill of com plain t, to  pay th e  
am oun t of such judgm ent, w ith  costs and  in te res t, 
as requ ired  by the  s ta tu te  in  such case m ade and  
provided, and  th e  C hancellor being of the  opinion 
th a t  a ll th e  questions an d  controversies involved in  
th is  cause have been settled , concluded an d  a d ju d i-
cated  by the  above rec ited  o rders an d  decrees m ade 
in  the  said  cause, w herein  the  said  Ig n a tz  P ru sa- 

2 Q kow ski filed a  b ill of in te rp lead e r ag a in st the  said  
W oodw ard L um ber and  Supply  Com pany, and  in  
w hich th e  fund  then  deposited  in  th is  co u rt by th e  
sa id  Ig n a tz  P rusakow sk i w as d is tr ib u ted  am ong 
those hav ing  liens thereon, an d  by the said  decision 
and  o rd er rendered  and  m ade by th e  H onorab le  
George G. T ennan t, one of the  Ju d g es of the  H u d -
son C ounty C ourt of Common P le a s ; and  th a t  th e  
com plainan t failed  to  allege o r prove th a t  he had  
an  equ itab le  defense to  sa id  action  a t  law  in  th e  

3 Q B ayonne_D istrict C ou rt of which he could no t have 
availed  him self in  said  action  in  sa id  D is tr ic t 
C o u rt; and  th a t  the  said  defendan t d id  no t w aiye 
i ts  r ig h t to  be pa id  the  am ount due to  i t  upon i ts  
sa id  judgm en t by accep ting  ou t of th e  fund  so de-
posited  in  th is  C ourt as afo resa id  by th e  said  
Ig n a tz  P rusakow sk i th e  balance of said  fund, a f te r  
th e  paym ent o u t of the  sam e of the  am ount of th e  
claim s of the  laborers, whose liens w ere ad judged  in 
the  said  cause to  be p r io r  to  th e  lien  of th e  de- 

4 0  fen d an t the  W oodw ard L um ber and  Supply  Com-
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p a n y ; and  th a t  i t  w as fo r the  benefit of the  said  
com plainan t th a t  the  said  am ount so pa id  to  the  
said  W oodw ard L um ber and  Supp ly  Com pany, be 
app lied  on account of the  am oun t due on its  said  
ju d g m en t in stead  of having been pa id  to the  o ther 
c la im an ts  a g a in st the  said  fund  j and  th a t  the  com-
p la in a n t is  no t en titled  to th e  re lief p rayed  fo r in  -̂ n 
h is said  bill, n o r to  the  w rit  of in ju n c tio n  prayed  
for therein .

It  is  on th is  29th day of Ja n u a ry , 1917, on mo-
tion  of B enny and  C ruden, So lic ito rs and  of coun-
sel w ith  the  defendant, ordered, ad judged  an d  de-
creed, and  th e  C hancellor doth by v irtu e  of the  
pow er and  a u th o rity  of th is  C ourt, hereby order, 
ad judge and decree th a t  th e  defendan t the  W ood-
w ard  L um ber and Supply  Com pany had  a  lien upon 
the  m oneys deposited in  th is  co u rt in  th e  said  cause, 2Q 
w herein the  said  Ig n a tz  P rusakow sk i filed a  bill 
of in te rp lead e r a g a in st the  said B a rn e t R udolph, 
and  the  W oodw ard L um ber and  Supply  Com pany, 
and  others, sub ject only to  the  p r io r  liens of such 
claim s as w ere due to  persons fo r labo r perform ed 
in  the  a lte ra tio n  of th e  said  bu ild ing  and  the erec-
tion  of the  add itio n s thereto , and  th a t  a f te r  the  
paym ent of said  money, the  said  W oodw ard L um -
ber and  S upply  Com pany w as en titled  to  receive the 
balance of the  fund  then  in  C ourt to  th e  ex ten t of 
the  am ount due to i t  upon i ts  said  judgm ent, w ith  
costs, and  th a t  the  said  th e  W oodw ard L um ber and  
Supply  Com pany did  no t w aive its  r ig h t to  proceed 
for the  recovery of the  balance due upon i ts  said  
judgm en t by accepting  the  am oun t ordered  to be 
paid  to  i t  ou t of the  said  fund  so deposited in  th is  
C ourt, and  th a t  i t  is  now en titled  to  proceed for 
the  collection of th e  balance s till due, upon the  said 
judgm ent, and  th a t  th e  com plainan t is  no t en titled  
to  any of the  relief p rayed  fo r in  h is sa id  bill, and  40
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is n o t en titled  e ith e r to  re s tra in  th e  said  W oodw ard 
L um ber an d  Supp ly  Com pany, o r E ugene F . K in- 
kead, Sheriff of the  C ounty of H udson, th e ir  agents, 
em ployees o r  a tto rn ey s  from  proceeding upon th e  
execution issued upon the  said  judgm en t docketed 
in  th e  C ourt of Common P leas  of th e  C ounty of 

-j q  H udson  in  favor of the  said  th e  W oodw ard L um -
ber and  Supply  Com pany, and  ag a in st the  defend-
a n t  Ig n a tz  P rusakow sk i, as aforesaid , an d  th a t  the  
said  com plainan t is  n o t e n titled  to  a  decree can -
celling th e  judgm en t as recovered in  the  B ayonne 
D is tr ic t C ourt by th e  W oodw ard L um ber and  S up-
ply  Com pany a g a in s t the  com plainan t Ig n a tz  
P ru sakow sk i on D ecem ber 24th, 1908, fo r the  said  
sum  of $380.09, w hich includes th e  costs of said  
action , and  w hich judgm en t w as docketed in  the  

on C ourt of Common P leas fo r H udson  C ounty on the  
1st day of A pril, 1909, fo r $382.84, w hich includes 
th e  costs of docketing, and  th a t  the  o rder m ade 
herein  on th e  31st day of Ju ly , 1916, re s tra in in g  
th e  defendan t the  W oodw ard L um ber and  Supply  
Com pany from  proceeding upon its  said  judgm ent 
an d  re s tra in in g  the  sa id  E ugene F . K inkead, Sheriff 
of H udson  C ounty, from  selling  th e  lan d s and  p rem -
ises of the  com plainan t upon th e  execution issued 
upon the  said  judgm ent, be and  th e  sam e is here- 

3 Q by set aside, and

It  is  fu r th e r  ordered, ad judged  and  decreed th a t  
sa id  b ill be dism issed, w ith  costs, and  th a t  the  com-
p la in a n t Ig n a tz  P rusakow sk i pay  to  the  defendant 
th e  W oodw ard L um ber and  Supply  Com pany a 
counsel fee of fifty do llars, and  th a t  th e  defendan t 
have execution th ere fo r accord ing  to  law  and  the 
ru les  an d  p rac tice  of th is  C ourt.

R espectfu lly  advised,

V IV IA N  M. L E W IS ,
V. C.

40
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{F iled  Jan . 30,1917.)

IN  C H A N C E R Y  O F  N E W  JE R S E Y .

B etw een
Ig n a t z  P r u s a k o w s k i ,

C om plainant,

and On B ill, &e.

10

Wo o dw a r d  Lumbe r  a n d  Su ppl y  
Co m pa n y ,

D efendant.

M essrs. He rs he ns t e in  & F i n n e r t y , fo r the  Com-

Mr . Ja me s  Be n n y , fo r the  D efendant.

Lew is , V. G.:

I t  seems to m e th a t  th e  o rd er to  show cause and  
th e  ad in te r im  r e s tra in t in  th is  cause should  be set 
aside. I  am  no t a t  a ll satisfied th a t  the  en tire  ques-
tio n s  involved in  th e  case and  now presen ted  by the 
bill w ere n o t se ttled  by th e  o rd er m ade by Vice- 
C hancellor Stevenson, and, fu rth e r , th a t  the  de- 30  
cision of Ju d g e  T en n an t on the  ap p lica tio n  m ade 
in  the  law  c o u rt to  have the  judgm en t satisfied was 
n o t conclusive; but, aside from  th is, i t  does no t 
ap p ea r from  th e  proofs before me th a t  th e  com plain-
a n t  is en titled  to  relief in  th is  court. P rusakow sk i 
does n o t allege th a t  he had  an  equ itab le  defense of 
which he could n o t avail h im self a t  law. By h is 
b ill i t  ap p ea rs  th a t  a ll the  stock notices w ere served 
on him  p rio r  to  Novem ber 24, 1908, the  d a te  on , A

p la in an t. 20

w hich o rig ina l process w as issued by the  Wood- ^



m
O pinion of L ew is, V. C.

w ard  Com pany in  the  D is tr ic t C ourt. H e sub-
m itted  him self to  the  ju risd ic tio n  of the  law  court, 
defending  the  action  there in . H e w as fu lly  cogni-
z an t of th e  fac t th a t  p a rtie s  had  m ade claim s 
a g a in st any  m oneys he had  belonging to  R udolph 
grow ing ou t of th is  tran sac tio n . I  canno t agree 

jn  w ith  you r con ten tion  th a t  the  defendan t w aived any 
r ig h t by accepting  ou t of the  m oneys in  the C ourt 
of C hancery paym en t on accoun t of i ts  judgm ent. 
I t  w as th e  W oodw ard  C om pany’s m ate ria l th a t 
helped to  p roduce the  fund , an d  i t  is en titled  to 
have so m uch of i t  as  i t  had  a lien  upon, applied  
upon account of th e  am oun t due on i ts  judgm ent. 
I t  w as fo r the  benefit of P rusakow sk i th a t  th e  de-
fen d an t be p erm itted  to  accept p a r t  of the  fund  in  
paym en t of i ts  judgm ent. I f  i t  had  no t done so, 

2 q  th en  th e  m oney pa id  to  the  W oodw ard Com-
pany  w ould have been o rdered  pa id  to  the  o ther 
c la im ants.

T here does no t ap p ea r to  be force in  th e  sugges-
tion  th a t, because th e  defendan t se t up  in  i ts  s ta te -
m en t filed in  the  b ill of in te rp lead e r the  notice 
served by i t  as  a  g round  fo r cla im ing  p a r t  of the  
fund , i t  thereby w aived its  r ig h t to  proceed w ith  
i ts  execution fo r the  balance thereof.

The answ er, som ew hat conclusive, to  th is  claim  
go is, th a t  the  defendan t no t only set up  the  notice i t  

served to  en title  i t  to  p a r t  of said  fund , b u t also 
set up  i ts  judgm ent.

The W oodw ard Com pany, in  the  sta tem en t filed 
by i t  in  the  eighth  p a rag rap h , claim s to  be en titled  
to  p a r t  of th is  by reason of th e  service of the  no-
tice, etc., an d  in  the  n in th  p a ra g rap h  claim s to  be 
en titled  to  sa id  fund  by reason of i ts  judgm ent.

The W oodw ard Com pany d id  n o t v o lu n ta rily  go 
in to  th e  C ourt of Chancery. I t  w as proceeding upon 
its  judgm en t by issu ing  execution thereon, and41)
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levying on the  p ro p erty  of th e  com plainan t, when 
i t  w as re s tra in ed  by th is  co u rt u n til the  r ig h ts  and  
p rio ritie s  of the  p a rtie s  to th e  fund  in  the  co u rt 
were determ ined.

U pon th is  de te rm ina tion  i t  appeared  th a t  the  bal-
ance of the  fund , a f te r  th e  paym ent of the labo rers 
(V ice-C hancellor Stevenson hav ing  ad judged  th a t  ^  
the  labo re rs u n d er the  am endm ent of the  L ien A ct 
had  a  p r io r  lien upon the  said  fund  from  th e  W ood-
w ard  C om pany), w en t to  the  W oodw ard Gompany.

A n o rd er w as then  m ade by the  V ice-Chancellor 
d issolving the  in ju n c tio n  re s tra in in g  the  defendan t 
from  proceeding on its  execution.

T his gives a  c lear ind ica tion  of w ha t h is  views 
were abou t the  s itua tion .

F u r th e r , i t  ap p ea rs  to  me, th a t  th e  con ten tion  of 
the defen d an t’s so lic ito r th a t  the  in ju n c tio n  could 2 0 
no t issue u n til the  com plainan t had  given sa tis -
fac to ry  security  to  pay the  judgm en t m ust be u p -
held.

The s ta tu to ry  provision regard ing  th is  is as 
fo llo w s:

“No in ju n c tio n  shall issue to  stay  proceed-
ings a t  law  in  any  personal action, a f te r  ver-
d ic t o r judgm ent, on the  app lica tion  of the  
defendan t in  the  said  proceedings a t law , un- 30 
less a sum  of m oney equal to  the  am oun t due 
a t  the  tim e of such deposit upon sa id  verd ic t 
or judgm ent, w ith  costs, shall be first de-
posited  w ith  th e  clerk  o f th e  co u rt by the  
a p p lican t fo r said  in ju n c tio n ; and, on notice, 
sa id  ap p lica n t shall give equal secu rity  by 
bond, as the  C hancellor shall deem good, to 
the  p a r ty  o r p a rtie s  a t  law  a g a in st whom 
such judgm en t is prayed , in  double the  
am oun t then  due  on sa id  verd ic t and  judg- 40
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m ent of th e  cause a t  law , w ith  th e  condition  
to  abide such o rder and  decree as th e  C han-
cellor shall m ake in  th e  p rem ises; o r if  the 
b ill be dism issed, to  pay  the  am oun t of such 
verd ic t an d  judgm ent, w ith  costs, w ith  in -
te re s t thereon .”

In  th e  case of the  M orris Canal and  B a n k in g  
C om pany  v. B a r tle tt, A yres  and  M cF arland, 2 Or., 
p. 9 , w hich w as a  b ill fo r in te rp lead e r and  fo r in -
junction , i t  w as held  th a t  th e  s ta tu te  applies as 
w ell to  a b ill of in te rp le a d e r w here an  in ju n c tio n  
is  p rayed  fo r as to  o th er cases.

A  tru e  copy.

20
R O B E R T  H . M cADAM S,

Clerk.

SO

40
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{F iled  Feb. 5 ,1 9 1 1 .)

IN  C H A N C E R Y  O F N E W  JE R S E Y .

B etw een \
Ig n a t z  P r u s a k o w s k i , I

C om plainan t, /  j q

and  \

Wo o dw a r d  Lum ber  an d  Su ppl y  V 
Co mpa n y , 1

D efendant. /

The com plainan t hereby appea ls from  an  order 
m ade by the  C ourt of C hancery of New Je rsey  on 
th e  tw en ty -n in th  day of Ja n u a ry , 1917, in  the  above- 
s ta te d  cause, an d  from  so m uch thereof as o rd ers  20  
and  ad judges th a t  a f te r  th e  paym ent of the  money 
deposited in  th e  C ourt of C hancery by Ig n a tz  
P rusakow sk i in  an  in te rp lead e r su it filed by him  in  
accordance w ith  th e  o rd e r of sa id  C ourt of C han-
cery m ade in  said  cause the  said  W oodw ard L um -
ber and  Supp ly  Com pany w as en titled  to  receive the 
balance of th e  fund, and  th a t  th e  said  W oodw ard 
L um ber and  Supply  Com pany did  n o t w aive its  
r ig h t to  proceed fo r the  recovery of the  balance due 
upon i ts  said  ju d g m en t by accep ting  the  am oun t 30 
ordered  to  be p a id  to  i t  o u t of the  said  fund  so de-
posited  in  th is  C ourt, and  th a t  i t  is  now en titled  to> 
proceed fo r the  collection of the  balance s till due 
upon the  said  judgm ent, and  th a t  th e  com plainan t 
is  no t en titled  to  any  of th e  relief p rayed  fo r in  
h is sa id  bill and  is no t en titled  e ith e r to re s tra in  
th e  said  W oodw ard L um ber and  Supply  Com pany 
o r E ugene F . K inkead, Sheriff of the  C ounty of 
H udson, th e ir  agents, em ployees o r a tto rneys, from  
proceeding upon the  execution issued upon the  said  40



60

N otice of Appeal.

judgm ent docketed in the C ourt of Common P leas 
of H udson County in  favor of the said W oodward 
Lum ber and Supply Company and against the said 
Ignatz  Prusakow ski as aforesaid, and th a t the said 
com plainan t is not en titled  t o 'a  decree cancelling 
the judgm ent as recovered in  the Bayonne D istric t 

™ C ourt by the  W oodw ard Lum ber and Supply Com-
pany against the com plainant, Ignatz  Prusakow ski, 
on December 24th, 1908, for the sum of $380.09, 
which includes the costs of said action, and which 
judgm ent was docketed in  the C ourt of Common 
P leas for H udson County on the first day of A pril, 
1909, for $382.84, which includes the  costs of docket-
ing, and th a t  the order m ade herein on the  2 1 st day 
of Ju ly , 1916, res tra in ing  the defendant, the  W ood-
w ard  Lum ber and Supply Company, from  proceed- 

20  ing upon its  said judgm ent and res tra in ing  the said 
Eugene F. K inkead, Sheriff of H udson County, from 
selling the  lands and prem ises of the  com plainant 
upon the  execution issued upon the said judgm ent, 
be, and the  same is, hereby set aside, and th a t there-
fore the bill should be dismissed, w ith costs, to the 
C ourt of E rro rs  and  A ppeals in  the  las t reso rt in  
all causes.

D ated, Ja n u a ry  31st, 1917.

^  H E R S H E N S T E IN  & F IN N E R T Y ,
Solicitors of Com plainant.

Ch a s . Her sh ens tei n ,
Of Counsel.

I  conceive there  is good cause fo r appeal in  the  
above-stated cause.

CHAS. H E R S H E N S T E IN ,
^  Of Counsel w ith C om plainant.
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N E W  JE R S E Y ♦
COURT O F ER R O R S AND A PPE A L S.

IGNATZ PRUSAKOWSKI, i -JQ
C om plainant-A ppellant, I

vs. [
\  On Bill, &e.

Wo o dw a r d Lu mbe r  a n d  Sup pl y  [
Com pa ny , 1

Defendant-Respondent. 1

To the Honorable Court of E rrors and A ppeals in  
the L a st R esort in  A ll  Causes: 20

The petition  of Ignatz  Prusakow ski, the appellan t 
in  the  above-stated cause, respectfully  shows th a t 
your petitioner finds him self aggrieved by an order 
m ade by the  C ourt of Chancery by H is H onor, 
E dw in R obert W alker, Chancellor of the  S ta te  of 
New Jersey , bearing date the  tw enty-ninth day of 
Ja n u a ry , 1917, wherein the said Ignatz  Prusakow - 
sk i is the  com plainant and  the  W oodward Lum ber 
an d  Supply Company is  the defendant, in  th is  re-
spect, to  w it: T hat the  said decree orders and 3 0
adjudges th a t a fte r  the  paym ent of the money de-
posited in  the C ourt of Chancery by Ignatz  PrUsa- 
kowski in  an  in terp leader su it filed by him in ac-
cordance w ith the order of said Court of Chancery 
m ade in  said cause, the said W ooward Lum ber and 
Supply Company was en titled  to receive the bal-
ance of the fund, and  th a t the said W oodward Lum -
ber an d  Supply Company did not waive its  righ t 
to  proceed for the  recovery of the balance due upon

40
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i ts  said judgm en t by accep ting  the  am oun t ordered 
to  be paid  to i t  ou t of th e  said  fund  so deposited 
in  th is  C ourt, and  th a t  i t  is  now en titled  to  p ro -
ceed fo r the  collection of th e  balance still due upon 
th e  said  judgm ent, and  th a t  the com plainan t is 
n o t en titled  to  any of the  relief p rayed  for in  his 
said  b ill and  is  n o t en titled  e ith e r to re s tra in  th e  
sa id  W oodw ard  L um ber and  Supply  Com pany o r 
E ugene F . K inkead, Sheriff of th e  C ounty of H u d -
son, th e ir  agents, em ployees o r a tto rneys, from  p ro -
ceeding upon the  execution issued upon the  said  
judgm en t docketed in  th e  C ourt of Common P leas  
of H udson  C ounty in  favor of the said  W oodw ard 
L um ber an d  Supply  Com pany and  ag a in st the  said  
Ig n a tz  P rusakow sk i as aforesaid , and  th a t  the  said  
com plainan t is  no t en titled  to  a  decree cancelling  

2 q  th e  judgm en t as recovered in  th e  B ayonne D is tr ic t 
C ou rt by th e  W oodw ard L um ber an d  Supply  Com-
pany  a g a in st th e  com plainan t, Ig n a tz  P rusakow sk i, 
on D ecem ber 24th, 1908, fo r the  sum  of $380.09, 
which includes th e  costs of said action, an d  which 
ju d g m en t w as docketed in  the  C ourt of Common 
P leas  fo r H udson  C ounty on th e  firs t day of A p ril, 
1909, fo r $382.84, which includes the  costs of docket-
ing, and  th a t  the  o rd er m ade herein  on th e  31st 
day of Ju ly , 1916, re s tra in in g  the  defendant, th e  

3 0  W oodw ard L um ber and  Supply  Com pany from  p ro -
ceeding upon i ts  said  judgm ent an d  re s tra in in g  the  
said  E ugene F . K inkead, Sheriff of H udson  C ounty, 
from  selling  th e  lan d s and  prem ises of th e  com-
p la in a n t upon th e  execution issued upon the  said  
judgm ent, be, an d  th e  sam e is, hereby set aside, and  
th a t  therefo re  the  b ill should  be dism issed, w ith  
costs.

A nd  y o u r p e titio n e r hum bly appeals from  th a t  
p a r t  of th e  o rd er as a fo resa id  upon th e  g round  th a t  
th e  sam e is  erroneous, fo r th a t  th e  said  C o u rt40
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should have ad judged  th a t  th e  claim  of the  W ood-
w ard  L um ber and  Supply  Com pany was fu lly  paid  
and  satisfied by th e  decree and  o rder of d is trib u tio n  
in  the  in te rp lead er action  aforem entioned, and  th a t  
th e  said  defendan t should have been decreed to  can -
cel the  judgm en t hereinabove refereed to , and  th e  
said  W oodw ard L um ber and  S upply  Com pany, 1Q 
th e ir  agents, em ployees and  a tto rn ey s  should be en-
jo ined  and  re s tra in ed  from  proceeding upon the  
execution issued upon the said  judgm ent.

Y our p e titio n e r therefo re  p ray s th a t  th e  said  
o rd er of the  said  C hancellor m ay be in  th e  p a r tic -
u la rs  aforesaid  reversed, se t aside and  fo r no th ing  
holden.

A nd y o u r p e titio n e r fu r th e r  p ray s th a t  he m ay 
have such relief in  the  prem ises as th is  H onorable 
C ourt shall seem meet.

j U \J

H E R S H E N S T E IN  & F IN N E R T Y , 
S o licito rs of A ppellan t.

C h a s . H e r s h e n s t e i n ,
Of Counsel.

[11183J 40








