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TESTIMONY.

NEW JERSEY SUPREME COURT.

Atlantic County.

Benjamin R. Fox Com-

pany, 10
Plaintiff, )
v. Action at Law.'
City op Atlantic City,
Defendant.

Mays Landing, N. J., May 16th, 1923.

TESTIMONY 2Q

Before Hon, Ralph W. E. Donges, Judge, and jury.

A ppearances:
For the plaintiff: Theodore W. Schimpf, Esq.,
and Messrs. Bourgeois & Coul omb.
For the defendant: W. Frank Sooy, Esq., City
SOhCitOI‘, and Joseph B. Per skie, Esq., Assis-
tant City Solicitor. 30

(Jury impaneled and sworn.)
I
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2 Offer of Evidence

Mr. Bourgeois: If the Court please, I offer in
evidence a final decree of the United States District
Court in the case of Frank T. Elliott and others
against Atlantic City.

(Final decree admitted in evidence and marked
Exhibit PI.)

Mr. Bourgeois: 1 offer in evidence a record of a
deed from Frank S. Elliott and wife to David C.
Folwell of record in the clerk’s office of Atlantic
County in book 384, of Deeds, page 194.

The Court: That is all with a view of proving
title to the property, that is the strip of land in
question?

Mr. Bourgeois: That is right.

-
The Court: I understand there is no question
about the plaintiff’s having title originally.

Mr. Sooy: No question at all.

The Court: Practically a single question whether
the acts of the plaintiff amount to a dedication.

Mr. Bourgeois: Then we rest.

PLAINTIFF BESTS.



John W. Hackney—Direct 3

DEFENDANT'S TESTIMONY.

John W. Hackney, sworn for the defendant.

Direct examination.

By Mr. Sooy:

Q. Mr. Hackney, where do you reside?

A. Atlantic City.

Q. What is your profession?

A. Civil engineer.

Q. How long have you been a civil engineer?

A. About 1890, but I have been city engineer of

Atlantic City from 1898 to -1909, and from 1912 to
date.

Q. So that you were city engineer in January of
1920?

A. Yes, sir.

Q. Do you remember preparing an ordinance in
January, 1920, with reference to Main Avenue?

A. Yes, sir, I prepared an ordinance with rela-
tion to the improvement of Maine Avenue.

Q. I show you a paper purporting to be a certi-
fied copy of ordinance number two and ask you if
that i1s a copy of the ordinance you prepared?

A. Looks exactly like it.

Q. And that provided for the improvement to
Maine Avenue by what means?

A. Well, by grading and graveling the street.

The Court: I suppose it speaks for itself.

A. Wooden curbing and bulkheads along the
ocean front between Atlantic Avenue and Madison
Avenue.

30
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4 John W. Hackney—Direct

Q. At whose suggestion was that ordinance intro-
duced?

Mr. Bourgeois: That is objected to as immater-
1al and irrelevant.

Mr. Sooy: It would be relevant if Mr. Fox was
the man suggested it. I don’t know whether he
did or not.

The Court: I think I will permit that.

A. It was prepared upon the orders of Charles
D. White, the director of streets and public im-
provements.

Q. Had you had any talk with Mr. Fox with refer-
ence to the improvement of Maine Avenue prior to
the introduction of this ordinance, if you remem-
ber?

Mr. Bourgeois: That is .objected to. This is a
municipal ordinance.

The Court: He may answer that yes or no.

A. Oh, yes, Mr. Fox spoke to me about the de-
sirability of having the street improved.

Q. At the time of the introduction of this ordi-
nance, what was the condition of Maine Avenue?

A. Maine Avenue extended northwardly from
Atlantic Avenue, a distance of 150 feet, had a
wooden curb on the westerly side, and a cement
paved walk, and a graveled way, inside of a wooden
bulkhead about 25 feet wide, leading from Atlantic
Avenue to the residence of Commodore Nuttal.
Outside of that, all the way from Atlantic Avenue
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to Madison Avenue, a distance of two blocks, 1t was
a mere sand hill.

Q. Did anyone else reside on Maine Avenue at
that time or were there any other buildings there
than Commodore Nuttal’s residence?

A. Not between Atlantic Avenue and Madison
Avenue, two blocks.

Q. They are the two blocks covered by the prop-
erty which Mr. Fox then owned?

A. Yes, Mr. Fox owned in those two blocks.

Q. Now after the introduction of this ordinance
and its final passage—it was finally passed, was it
not ?

A. Yes, sir.

Q. Did you have any conversation with Mr. Fox
as to the city’s intention with reference to the width
of Maine Avenue?

Mr. Bourgeois: That is objected to as irrelevant
and immaterial, if your Honor please, Mr. Fox is
not the plaintiff in this suit. That is pure hearsay,
and not binding. I don’t see how it is binding at
all on the Benjamin R. Fox Company.

The Court: Unless it is shown Fox was actually
acting with authority from the plaintiff.

Mr. Sooy: If the Court please, we intend to
show at the time this was done, at the time of the
dedication, Fox was the owner of the land himself,
and that thereafter he conveyed the property to
the Benjamin B. Fox Company, of which he was
one of the stockholders and officer of the company.

The Court: On that theory I will permit it.

20

30
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6 John W. Hackney—Direct

Mr. Bourgeois: We want to know when that
was.

Mr. Sooy : Your record title will show.

The Court: 1 suppose you mean when the con-
versation took place?

Mr. Bourgeois: Yes.
The Court: Better identify the conversation.

Q. Afterwards, after the introduction and pas-
sage of this ordinance, you prepared another or-
dinance did you with reference to Maine Avenue?

A. Yes, sir, following—but that followed the con-
versation that I had with Mr. Fox.

Q. That is the reason I want to get that, that or-
dinance had to do with what?

A. Had to do with the width of Maine Avenue.

Q. I show you a copy of ordinance twenty-two,
dated April eighth, 1920, and finally approved May
sixth, 1920, passed April twenty-second, 1920, and
ask you if that is the ordinance you have reference
to for the widening of Maine Avenue?

A. Yes, sir, I prepared that ordinance.

Q. In between the passing of ordinance number
two and ordinance number twenty-two, did you
have any discussion with Mr. Fox with reference to
the width of Maine Avenue?

A. Yes, Mr. Fox came to see me and inquired as
to the width of Maine Avenue, that the city pro-
posed to improve under the first of those two ordi-
nances.

Q. What did you tell him with reference to the
intention of the city as to the width of Maine Ave-
nue?
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A. I told him that I was aware of the fact, hav-
ing been in a preceding suit that was decided in
favor of Elliott in the block between Grammercy
Place and Madison Avenue, that the legal width
was fifty feet, and that I presumed the same con-
struction that was applied in that block would also
apply in the block between Atlantic Avenue and
Grammercy Place, and while that had never been
decided, I had no doubt that Dr. Dick, who owned
on the easterly side of Maine Avenue for a distance
of 200 feet, would insist that it was likewise fifty
feet in that block, and under those circumstances,
that the only width that the city could improve
would be a normal driveway, thirty feet in width,
with two ten foot wide sidewalks, and a fifty foot
street.

Q. Did Mr. Fox express his satisfaction or dis-
satisfaction with that width street?

Mr. Bourgeois: I object.

The Court: I suppose what he said, what did he
say?

1 Q- What did Mr. Fox say in reply to what you
told him?

A. Mr. Fox said that wasn’t satisfactory at all,
“I don’t want anything like a fifty foot wide street
improved, I want a hundred foot wide street im-
proved.”

Q. Did he tell you why?

A. Well, he told me that he was going to make
very extensive and valuable improvements there,
and he desired that those new apartment houses
that he intended to build, which he described as
to be the highest class of apartment houses erected
in Atlantic City that would be built, he must have

20

30



8 John W. Hachney—Direct

something better than a fifty foot wide street, and
,  he insisted that the improvement must be for a
hundred foot wide street, he said that he owned the
land entirely on both sides between Grammercy
Place and Madison Avenue, and that he purposed to
widen that block to a hundred feet, and he had
'also some interests in the territory between Gram-
mercy Place and Atlantic Avenue, and that he
would give the city a deed for whatever he owned
10 in that block, which I happen to know, however,
was the only riparian rights, and he had had Dr.
Dick, who owned 200 feet on the easterly side of
Maine Avenue in that block up on the ground, and
showed him the plans and the outlook, and that Dr.
Dick had agreed that he also would widen Maine
Avenue to a hundred feet, and that only left a small
amount which the city would have to acquire in or-
der to make the entire two blocks one hundred feet.
He thought the city ought to help him out by acquir-
20 1ug any outstanding interests in the block between
Atlantic Avenue and Grammercy Place. We pointed
out the fact that Dr. Dick had a half interest down
at the corner of------
Q. Won’t you point out those interests as you go
along, so the jury can see?
A. T pointed out for Mr. Fox for a distance of
100 feet on the easterly side of Maine Avenue, and
beginning at Atlantic Avenue and going north-
ward that Dr. Dick had an undivided half interest
30 both to the high land and to the riparian rights, and
that one McPherson, John McPherson, had the
other half. The interest of McPherson was subse-
quently acquired by the Moebs Apartment Company.
Just south of that was a property that was owned
by Commodore Nuttal. This property was after-
wards acquired by Benjamin R. Fox. I am not sure
but what he owned it at the time I was talking. I
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am not sure about that. The other was another 50
foot frontage just north of that that was owned by
Henry E. Stevens. Henry E. Stevens had given a
deed to the city for the land along the Boardwalk
oceanward therefrom for city park purposes, but he,
of course, hadn’t given anything to the city be-
tween the Boardwalk and the line of Maine Avenue,
considered 50 feet wide, so we would have to do
this with Mr. Stevens, which I also showed that Mr.
Stevens had interest in another hundred feet just
above that other, being a fifty foot wide strip that
was owned by the Absecon Lalid Company. They
had never deeded anything to the city. We didn’t
even have a right of way for the Boardwalk or any-
thing else. Also showed him Dr. Dick owned a
strip 200 feet along next to Grammercy Place.
There, the titles were a little peculiar. The city
had no interest there at all, either for Boardwalk
purposes, park purposes or street purposes
or anything else, excepting the original fifty
foot wide street. Dr. Dick owned the. high-
land down to the high-water mark. The high-
water mark at that time was under the Board-
walk. Benjamin R. Fox owned the riparian rights
to that whole 200 feet, and he also owned the ripar-
ian rights to the next 200 feet. It seemed at one time
that the high water line was inward, if not landward
of the line of Maine Avenue. These property own-
ers, Dr. Bedloe for the first 200 feet and Armenia L.
Bartlett for the next 200 feet, had gone in and at-
tempted to occupy the land i1by getting riparian
grant over what subsequently became high land as
the ocean or the inlet receded, and Mr. Fox was the
successor in title to the Bedloes.

Mr. Bourgeois: If your Honor please

10

20
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10 John W. Hackney—Direct

The Court: I suppose the witness is departing
somewhat from tHe question on which was what was
your conversation with Mr. Fox.

A. All T was stating is that I told Mr. Fox of
these owners and these titles which would have to
jbe acquired before we could improve Maine Avenue
100 feet wide.

Q. What did Mr. Fox say with reference to the
property he owned between Grammercy and Atlantic
Avenue, what did he say with reference to what
would become of that!

As He said he would give us a deed for anything
he owned to make that street a hundred feet wide.

Q. Did he say anything to you with reference to
any conversations he had had with other owners in
that block!

A. He said he had had a conversation with Dr.
Dick, and Dr. Dick would also give the city a deed
to widening out Maine Avenue a hundred feet wide.

Q. You hadn’t introduced the widening ordi-
nance at the time of this conversation, had you!

A. No, sir.

Q. Did you at that time or shortly thereafter,
prepare a deed of dedication to be signed by Dr.
Dick for that land!

A. Deed of dedication with Dr. Dick and Ben-
jamin R. Fox as grantors.

Q. Who did you give that deed to!

A. Benjamin R. Fox.

Q. For what purpose did you give it to him!

A. He said he would take it to Dr. Dick and
have it signed.

Q. I show witness what purports to be an un-
signed copy of a deed of dedication with Benjamin
R. Fox, widower, and Walter B. Dick, widower,
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as grantors, and ask the witness if that is a copy
of the deed prepared?

A. That is a copy.

Q. And did Mr. Fox take that deed away from
your office?

A. Yes.

Q. Did he ever return it with the signature of
Dr. Dick or himself on it? '

A. No, sir, he came hack, however.

Q. What did he say?

A. He said Dr. Dick was perfectly willing that
we should go on the land and improve the street
and build a bulkhead on the Boardwalk, but he
would not sign any papers.

Q. What did he say with reference to his own
signature?

A. Well, he didn’t sign it.

Q. And never has signed it?

A. And he never has signed it.

Q. At the time you had your conversation with
him—after the time you had your conversation
with him with reference to the widening of Maine
Avenue, was there introduced the proposed ordi-
nance 22, which I have shown you, was there?

A. Yes, sir.

Q. And that provided generally for the widening
of Maine Avenue one hundred feet?

A. I might add that I don’t think that—yes, sir,
but I don’t think that I prepared any dedication
deed until after this ordinance was passed.

Q. Until after ordinance 22 was passed?

A. Yes, sir.

Q. Ordinance number 22 was passed, you say,
after you had these conversations with Mr. Fox in
which he said that he would give to the city his in-
terest in the land he owned between Grammercy

10
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12 John W. Hackney—Direct

Place and Atlantic Avenue, and also give to the
city a deed for a fifty foot strip between Madison
Avenue and Grammercy Place for the purpose of
a hundred foot street?

A. Yes, sir.

Q. Now, then, after those two ordinances had
passed, after you had had these conversations with
Dr. Dick, did you again see him with reference to
the city going ahead with the improvement of Maine
Avenue?

A. He saw me.

Q. What did he want you to do then, or what
did he say, rather?

A. He wanted us to get busy.

Q. He wanted you to get busy and do what?

A. Grade out the street and gravel it, so he would
have a passable 'street.

Q. Was there anything said with reference to
bulkheading the street?

A. Yes, he wanted the bulkhead.

Q. When was that, after the two ordinances had
been passed?

A. Yes, after the widening ordinance had been
passed, Pox wanted it done a hundred feet wide.

Q. Did you explain to Mr. Fox any reason why
the city could not put the bulkhead in that he ar-
gued for?

A. I told him we had not acquired the title be-
tween Grammercy Place and Atlantic Avenue,
either to the widened street or to the land under
the Boardwalk as a whole, therefore, we had no
place on which we could build a bulkhead except
along the line of the original fifty foot street. He
was building a bulkhead himself under the Board-
walk in front of his own land where he owned both
sides of Maine Avenue, between Madison and Gram-
mercy at that time.



John W. Hackney—Direct 13

Q. He built that himself?

A. Oh, yes.

Q. Then what he wanted the city to do was to
continue the building of the bulkhead from Gram-
mercy Place down to Atlantic Avenue, was it?

A. Yes, sir.

Q. And you told him you couldn’t do it because
the city did not own the land?

A. Exactly, yes, sir.

Q. What happened with reference to the build-
ing of that bulkhead then?

A. Well, the first said that Dr. Dick would give
permission to build the bulkhead across his land,
and I prepared a consent for Dr. Dick to sign, that
consent was taken along with that deed of dedica-
tion, he would not sign either, so then Mr. Fox
begged us so hard to go ahead and do something
that the director of streets decided to take a chance
and build a bulkhead anyhow, so the city went in
and built a bulkhead along the edge of the Board-
walk between Grammercy Place and Atlantic Ave-
nue.
Q. And that was for the preparation of what?

A. That was for the preparation of the intended
Maine Avenue improvement.

Q. Had Maine Avenue actually been opened to
the extent of a hundred feet at the time you put
the bulkhead in?

A. Well, it was in process of being improved.

Q. Who was doing the improving insofar as the
land between Madison Avenue and Grammercy
Place was concerned?

A. Mr. Fox.

Q. The ordinance number two that I referred to
provided for the improvement of that by the city,
why was it, or how was it that Fox was doing the
improving himself?

10
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14 John W. Hackney—Direct

A. Well, as I said before, Mr. Fox desired that
\we should push the improvement with all possible
speed, he complained that after passing the improve-
ment ordinance, we hadn’t taken steps to get the
avenue actually improved. I told him that we were
hampered by the fact that we had not the title to
the hundred foot wide street, we couldn’t very well
expend the money on somebody else’s land, we
would have to wait until we got the title. That
didn’t suit him, he thought the city ought to go
ahead anyway. We arranged a conference between
the director of streets, Mr. Steinbricker, Mr. Fox
and myself, and during the conversation, the sug-
gestion was made by Mr. Steinbricker that Mr. Fox
might go ahead and build and grade the street him-
self, because the ordinance number two you refer-
red to, contains a provision for an assessment of
benefits for the cost of the improvement, that is upon
the abutting® lands benefitted by the improvement,
and it has been the custom in Atlantic City in the
case of an original street building, in fact I think
without any variation whatever, for commaissioners
of assessment------

Q. Did you tell this to Mr. Fox?

A. I certainly did.

Mr. Bourgeois: I thought he said Mr. Stein-
bricker told him?

The Court: Either.

A. You see, I told him and Mr. Steinbricker told
him also, but the original suggestion was made by
Mr. Steinbricker, inasmuch as he would be subject
to this assessment for benefits, and the rule was to
assess the entire cost against the abutting property
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owners, that he might just as well go ahead, if he
was not satisfied with our speed, and build the
street himself, spend his own money, and he might
even save some money, and we pointed out we
would require levels to be taken on the irregular
sand hill surface, would have to prepare specifica-
tions for advertising for bids, award a contract,
with the usual two weeks delay, and those sorts of
things, and if he was in a hurry, that was the way
to get it done. Mr. Fox thought that was a good in
suggestion.

Q. Did he go ahead and do it?

A. He did.

Q. What did he do, that is, what kind of a street
did he put in, what kind of a sidewalk, if any, and
what kind of curbs?

A. He first asked the city engineer’s office to in-
dicate the grade for curbs, wanted me to specify
the sub-grade, and get ready to put in the gravel
pavement. I caused my assistants to put these on
stakes in according to the city ordinance.

Q. Right there, when you say according to the
city ordinance, I show you ordinance number 237,
or certified copy thereof, and ask you whether or
not that is the ordinance you refer to with reference
to widths of streets and sidewalks?

A. We determined the width of the sidewalks on
Maine Avenue, of course, on the assumption that
the whole width of the street was a hundred feet,
but the grades were in accordance with an old ™
grade ordinance which we had. Mr. Fox proceeded
to excavate to the sub-grade, he proceeded to set
curbs. I might add that Mr. Fox objected to the
grades which I gave him under the terms of the
city ordinance, and came around and wanted to
know whether I couldn’t raise the grade. 1 told
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him I had no authority to raise the grade. He
thought that it would he subject to the inroads of
the sea at very high storm tides, and that the grades
ought to be raised, and that he, being the almost sole
owner of that wvicinity, his wishes ought to be
favored, so I took him into Mr. Steinbricker, direc-
tor of streets, and we talked the matter over, I ex-
amined the grade ordinance, observed the way the
water had run, and reported that I could raise the

ja jgrade at Grammercy Avenue about eighteen inches,

20
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and I could raise the grade at Madison Avenue about
seven 1Inches, and nothing at Atlantic. That
was entirely satisfactory, and I then ordered
my assistants to go back and reset the grade stakes
to conform to that grade. Mr. Fox gave out a con-
tract for cement curbing. About the middle of
May, I discovered that Mr. Fox had changed my
grade stakes, instructed the men to raise in the mid-
dle of the block the stakes at least a foot, changed
the disposition of the water and everything else.
I wrote a letter of protest to him the latter part of
May, I had my levels taken the first day of June
to disclose the situation, called the matter to the at-
tention of the director of streets, we went up there,
and we had it out with Mr. Fox, we came pretty
nearly to ordering the cement curbs all ripped out
and put back where they belonged, but Mr. Stein-
bricker took pity on him, and we let the cement
curbs remain.

Mr. Bourgeois: How does Mr. Hackney know
that Mr. Steinbricker took pity on him?

A. He certainly expressed himself that way to
me. He allowed the curbs to remain. After that,
he put on gravel and graveled the street.
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Q. What width?

A. Seventy foot driveway provided for fifteen
foot wide sidewalks, and a hundred foot wide street.

Q. You say that was between Madison and Gram-
mercy; did he continue the opening, grading, curb-
ing and levelling and so forth of the street from

Grammercy to Atlantic Avenue, or near Atlantic
Avenue?

A. He ran the cement curb down on both sides,
and my recollection is that he graveled about the jq
westerly one-half, he may have put some gravel on
the easterly side, I don’t remember, somebody did.

Q. That was done by Fox at his own expense, was
1t?

A. T presume he paid for it, city didn’t.

Q. Did the city do any portion of the grading and
leveling of Maine Avenue between Atlantic and
Grammercy Place?

A. Yes, sir.

Q. About what portion? 20

A. Well, we put in quite a lot of waste material
on the easterly one-half of the hundred foot wide
street, there was an old bulkhead there, we ripped
that out, we moved a lot of stone that was in front
of it, and they actually hauled in some rubbish
there, which I complained about.

Q. In addition to that, you say you built the bulk-
head from Atlantic Avenue to Madison?

A. Yes, sir.

Q. I mean Grammercy? 20

A. Oh, yes, built it to Grammercy.

Q. About when was the entire improvement com-
plete, do you know?

A. I can’t give you the answer as to that, I don’t
kn6éw. It was sometime prior to January of 1921,
but when------
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Q. It was completed prior------

A. Prior to July, 1921.

Q. Prior to July, 1921, the entire property had
been completed, I mean the entire improvement had
been completed?

1 A. Yes, sir.

Q. Have you seen the street since it was improved
from time to time?

A. A large number of times, yes, sir.

IQ Q. Has it been used by the public generally, from

20

30

the time it was improved up until the present time?

Mr. Bourgeois: 1 object. That is leading, and
calls for a conclusion. I am willing to show what
he did see.

The Court: Yes.

Q. What use was made of the Street?
A. People walked through it, people drove

through it.

Q. Throughout its entire length?

A. Yes, sir.

Q. What width?

A. The seventy feet between Madison Avenue
and Grammercy, and seventy feet between Atlantic
and Grammercy to where the Boardwalk crosses it
and narrows the driveway.

Q. Was the street at any time obstructed after
it had been opened and built by Mr. Fox and the

city jointly?

A. Yes, sure.

Q. Who obstructed the street first, if you remem-
ber?

A. My recollection is that Mrs. Bradley, daughter
of Dr. Dick, obstructed it.
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Q. How did'she obstruct it?

A. She built a fence along the easterly line of a
fifty foot wide Maine Avenue; in other words, down
the center of the driveway for a distance of 200
feet from Grammercy Avenue, that is towards At-
lantic Avenue and closed in the ends so you could
not drive through it.

Q. During the time that this fence put there by
Mrs. Bradley, what was the condition of the street
between Madison and Atlantic Avenue with respect 10
to its being open for the seventy foot width?

A. All that was all open.

By the Court:

Q. She fenced in fifty feet?

A. She fenced in fifty feet.

Q. Leaving the other 35 feet of roadway and fif-
teen sidewalks open?

A. Yes. 20
By Mr. Sooy:

Q. At the time Mrs. Bradley put up that fence,
who was the owner of land eastwardly of Maine
Avenue abutting along the line of the fence?

A. I should say the Benjamin R. Fox Company.

Q. Who was the owner of the land enclosed with-
in the fence at that time?

A. Mrs. Bradley. 30

Q. Do you know whether or not the city after-
wards acquired that property that has been closed
in by that fence?

A. Yes, sir, I prepared all the papers.

Q. And after Atlantic City became the owner of
that property, was the fence removed or was it al-
lowed to remain?
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A. The fence was removed.

Q. What became of the land embraced within the
fence? .

A. That was used by the general public as a pub-
lic street.

Q. In other words, when Atlantic City bought the
property from Mrs. Bradley, they immediately re-
converted it into a street?

A. That is, to the hundred foot width. We got
additional land from Mrs. Bradley’s successor in
title.

Q. You say there were two times, who obstructed
the street the second time?

A. Well, I was told the Benjamin R. Fox Com-
pany.

Q. Where was it obstructed?

A. It was obstructed between Madison Avenue
and Grammercy Place by building a fence down
the easterly line of the original fifty foot wide street,
down the center line of the seventy foot drivew’ay,
closing in the end so nobody could drive through it.

Q. Enclosing within it land that had been being
used by whom?

A. By the general public.

Q. In other words, did it include the land that
Fox had opened as a public street?

Mr. Bourgeois: That calls for a conclusion.

2Q The Court: I suppose that i1s a conclusion,

whether or not it was opened as a public street.

Q. Did it enclose lands that Fox had graded and
graveled?

A. Yes, sir, graded, graveled and curbed.

Q. And did it include the lands that was graveled
and curbed by him which the public had been using?
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Mr. Bourgeois: Who is the public?
The Court: People had been driving over.

Q. People had been driving over?
A. Yes, sir.

The Court: Walking over?

A. Yes, sir. A

Q. For how long a period of time had they been
using it for walking and driving over?

A. Ever since it had been first graveled by Mr.
Fox up until the time he built the fence.

Mr. Bourgeois: That doesn’t------

The Court: If you can fix the dates, when was
the obstruction put up?

A. I can’t fix that date. A

The Court: All the improvement you say was be-
tween January and July of 19217

A. The improvement was sometime between May,
1920, and July, 1921, improvement was completed.

Q. Do you know whether this fence was put up
during the year 1920, or not?

A. Put up during 1921.

Q. You say that—can you tell whether it was put 30
up after July of 19217

A. Yes.

Q. Was it?

A. Yes, sir.

The Court: Do! you know about when?
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A. Not the month, I should judge it by the fact
that it was after we bought the land from Mrs.
Bradley’s successor in title, which was in July, 1921,
and the fact the affidavit I made in the case was
dated November, 1921,1 just looked at the affidavit.

Q. Was it sometime between July and November,
1921, Mr. Fox put up this fence to obstruct Gram-
mercy Place?

A. Yes, sir.

Q. Is the fence still there?

A. No, sir.

Q. Who removed it?

A. I heard the orders given for the removal, I
suppose it was carried out by the supervisor of
streets of Atlantic City.

A. In other words, Atlantic City moved it, did it
not?

A. Yes, sir.

Recess taken until 9.30 o’clock A. M.
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Mays Landing, N. J., May 17th, 1923.

Trial of the cause resumed at 9.30 A. M.

Car It on Adams, sworn for the defendant.

Direct examination.
By Mr. Sooy:

Mr. Adams, where do you live?

In Ventnor.

What business are you engaged in?

Real estate and insurance.

. Are you a member of the Realtors Board of
Atlantic City?

A. T am. -

Q. Were you in 1921 on the appraisal committee
of that hoard?

A. 1T was.

Q. Were you in May of 1921 called upon by Mr.
Fox to appraise the property at Maine Avenue,
where he had some apartment houses?

A. T was.

Q. Do you remember the purpose of the appraisal?

LProrL

Mr. Bourgeois: That is objected to. How is
that relevant, purpose of appraisal? I don’t think
the appraisal itself is relevant in an ejectment suit.

Mr. Sooy; I want to prove by this witness that
in May, 1921, at the request of Mr. Fox, he went to
the properties in question and made an appraisal

™
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and that Mr. Fox made the statement at that time
with reference to Maine Avenue.

Mr. Bourgeois: If he wants to show the state-
ments, I have no objection to that, but I do object
to the appraisal.

The Court: I suppose he is simply leading up
and introducing the conversation. AIll right, go
ahead.

Q. Who else was with you at the time you made
the appraisal?

A. Mr. H. G. Harris and Thomas B. Williams.

Q. Did Mr. Fox at that time make any statement
to you with reference to Maine Avenue?

A Yes.

Q. What did he say with reference to Maine Ave-
nue?

A. The widening of the street, he thought that
the property was worth more than we appraised it
at, that is the land, on account of having Maine
Avenue of such width, that is all.

Q. What was the width then?

A. As I remember it was either eighty feet or a
hundred feet, I am not sure.

Q. Did he say how it was that the avenue hap-
pened to be widened, through whose efforts, did he

.say?

A. As I remember, he said that he had given—
had widened the street there to—had made the
street especially wide there to make his operation
that much more attractive, that is as I remember.

Q. Did he say anything about how the land had
been acquired to widen the street by the city?

A. I don’t remember that, Mr. Sooy, that he did.
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Cross-examination.
By Mr. Bourgeois:

Q. Where was the street that you are talking
about, he said that had been widened or would he
widened?

A. Where was the street?

Q. Yes.

A. Maine Avenue, between Grammercy and At-
lantic.

Q. It included in land that they paid Dr. Dick
thirty-two thousand dollars for, didn’t it?

A. T am not sure of that.

Q. At any rate, from Grammercy Place down to
Atlantic?

A. Let me see the location.

Q. The apartments are over here?

A. Yes, that is right.

Q. Right in front of that?

A. Yes.

Q. Not this land between Madison and Gram-
mercy at all?

A. No.

By Mr. Sooy:

Q. Mr. Adams, when you say that it was the land
between Grammercy and Atlantic, you mean that
that was the land that was occupied by the Fox
Apartments ?

A. Yes, sir, the land occupied by the apartments,
right in here.

Q. And Maine Avenue, at the time you were mak-
ing the appraisment had been widened from Madi-
son Avenue on down through Grammercy, had it
not?

A. As I remember it had but— —

jq
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Mr. Bourgeois: What was the but?

Q. Have you seen Maine Avenue since that time?

A. Have I seen it since then? Yes, yes.

*Q Have you traveled over Maine Avenue since
that time?

A. Yes.

Q. Is it the same width now as it was then?

A. It 1s wider now than it was, it 1s wider now.
It was either widened at that time, or just about to
he widened, I am not quite sure of that.

Q. In other words, when you had the conversa-
tion, it either had been widened as it is now, or they
were working on it?

A. Yes, sir, that is the idea.

Q. And that included from Madison Avenue to
Atlantic Avenue?

A. As I remember it.

Q. You say you have gone up and down Maine
Avenue since that time?

A. Yes.

Q. Very frequently?

A. Quite frequently.

Q. Have you noticed others going up and down
Maine Avenue since that time?

A. Yes.

Q. Frequently?

A. Yes.

Q. How were they going, automobiles and afoot,
or how?

A. Automobiles, or 'walking, both.

Q. In other words, it was a public thoroughfare,

was it not?
Mr. Bourgeois: 1 object.

The Court: I suppose he means that the public
used 1t as a thoroughfare.
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Mr. Bourgeois: I am willing he should testify
to that.

Q. Did the public use it as an open thoroughfare
from Maine------
A. Yes.

Mr. Bourgeois: 1 object as leading and move
that he stricken out.

The Court: Yes.

Q. What use did the public make of it?

A. As a driveway and also as pedestrians also.

Q. Was it being used by the general public, or
just a particular few?

A. General public.

By Mr. Bourgeois:

Q. How do you know it was the general public?
A. Well, I have seen any number of automobiles.

Q. Who have you seen? Mention one particular
person you have seen.

A. Who have I seen?

Q. Yes, up there.

A. Well, I can in a few minutes, I can tell you a
number of people I have seen there, I have been
with. I have seen John Slape, I have seen Ferdi-
nand Patzowski, and a number of others.

Q. Don’t stop with just those two, they don’t
constitute the general public, do they, those two?

A. I can’t name the whole of Atlantic City, Mr.
Bourgeois.

Q. Do you know if the whole of Atlantic City has
ever been there?

10
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A. No, sir, I do not.
Q. And John Slape, he was interested in these
Eogses that you were up there to appraise, wasn't
e’
Not at that time, no.
Wasn’t he?
Not at that time.
When did you see him up there?
He wasn’t with me that time, he was passing

>oPoP

by.

Q. I didn’t mean that, but I say he was a mem-
ber of this company, the Fox Company owned the
houses you appraised?

A. I don’t remember whether he was a member
of the Fox company or not.

Q. Didn’t John Slape ask for the appraisal?

A. 1 believe he did.

Q. T might be up there.

A. I have seen Charles Austermuhl of Camden up
there.

Q. Who?

A. Charles Austermuhl.

Q. Do you know if he was up there for the pur-
pose of appraising the property?

A. He was not, not at that time.

Q. What was he up there for? 1 say did you say
we were, what was he up there for?

A. He has been there with me, and I have passed
him in his automobile also.

Q. Now we have got three people who have been
there, they constitute the public, I suppose. Now,
Mr. Adams, when you went there and Mr. Fox spoke
to you about that street, as a matter of fact, the
street had not been widened, had it, they had not
acquired that land from Dr. Dick’s estate, had they?

A. I am not certain of that.
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Q. Was the fence up there at that time when you
were there?

A. Not that I remember, Mr. Bourgeois.

Q. And you don’t know whether it was fifty foot
wide or a hundred foot wide, in the street at that
time?

A. I do not, no, sir.

Q. But the portion of the street Mr. Fox spoke
to you about was the portion of the street immedi-
ately in front of these apartment houses, wasn’t
it, between Grammercy Place and Atlantic Avenue?

A. Xknow he was speaking about that and I am
not sure whether he made a statement about the
Other or not, I am not certain about that.

Q. The part you do remember was the land be-
tween Grammercy Place and Atlantic Avenue?

A. Absolutely, I remember that, absolutely.

Howaed G. Harris, sworn for the defendant.

Direct examination.

By Mr. Sooy:

Q. Mr. Harris, where do you live?

A. Ventnor City.

Q. What 1s your business?

A. Beal estate.

Q. Were you a member of the appraisal com-

mittee of the Atlantic City Realtor’s Board?

A. T was.

Q. Did you go with Mr. Adams and Mr. Thomas
B. Williams to appraise the Fox apartment houses
property in May of 19217

A. T did.

10
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Q. Where 1s Mr. Williams now, is he in Atlantic
City any more?

A. He is living in the state of Maryland.

Q. At the time you went to make the appraise-
ment, you went on Maine Avenue, did you?

A. T did.

Q. Did you meet Mr. Fox there?

A. We did.

Q. What, if any, statements did Mr. Fox make
to you with reference to Maine Avenue, as to its
width ?

A. He dwelled on the unobstructed ocean view,
the width of Maine Avenue, being widened to a hun-
dred feet as an argument for increasing its valua-
tion.

Q. Do you remember whether Maine Avenue at
that time had been widened to a hundred feet?

A. I think at that time the Dick piece had a little
fence around it.

Q. Outside of that portion which is occupied by
the Dick fence, had it been widened from Madison
to Atlantic Avenue to a hundred feet?

A. Not to my recollection.

Q. Did Mr. Fox tell you through whose efforts the
street had been widened to a hundred feet?

A. He assumed the credit for himself.

Q. Saying what, if you remember?

A. That he had induced the city to widen the
street, that he had donated his land in front, and,
as I understood, he had built the bulkhead himself
as part inducement.

Q. As part inducement for the city, you mean to
widen the street?

A. Widen the street to a hundred feet.

Q. And he used that as>an argument for an in-
crease 1n your appraisal, did he?
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A, He was dissatisfied with the ground valua-
tion we put on the land.

Q. And in considering the value, did you take
into consideration that Maine Avenue had been
widened from Madison to Atlantic as well as that
it had been widened from Crammerey to Atlantic?

Mr. Bourgeois: That is objected to as irrelevant
and immaterial.

The Court: I suppose what they may have con-
sidered is not material or competent.

Q. What use is being made of the street from
Madison Avenue to Atlantic at the time you made
your appraisal?

Mr. Bourgeois: That is objected to, doesn’t
show that he knows at all.

The Court: Well, if he does know.

A. The street was being used by the public, all
kinds of vehicles passing through the street.

Q. All kinds of vehicles, was it being used
for the full width of one hundred feet, excepting
where 1t was obstructed by the Dick fence?

A. That is my recollection.

Q. Have you been up on the street since that
time?

A. T have.

Q. What use is now being made of it?

A. It is opened the full width, a hundred feet,
from the Inlet to Atlantic Avenue.

Q. From the Inlet to Atlantic Avenue, which, of
course, includes from Madison to Atlantic Avenue?

A. Yes, sir.
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Q. How frequently have you traveled over it
since that time!

A. Oh, quite frequently, once or twice a week,
probably.

Q. Has it been continuously being used, used by
vehicular and pedestrian traffic!

A. It has.

Q. How is it being used, that is, is it being used
by an individual or by the general public!

A. General public.

Cross-examination.
By Mr. Bourgeois:

Q. What 1s the distinction between the individ-
ual, that is a number of them, and the general pub-
lic, i1s there any that you know of!

A. All kinds of vehicles, .of passenger, delivery,
pleasure, all kinds of automobile traffic goes through
that street.

Q. I am not speaking of that, but Mr. Sooy wan-
ted to know whether it was used by the individ-
uals or the general public, and I wanted to know
whether there is any distinction between them, if
there 1s any distinction!

A. I suppose he meant exclusively for. private
use.

Q. Then you gave your answer on the assump-
tion he was asking if it was used for private use
only!

A. Yes.

Q. Now, Mr. Harris, when Mr. Fox told you about
the street, did you then know that the city had not
paid him for the land on which the street was built!

Mr. Sooy: Objected to.
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The Court: I suppose it is not a question of
what the witness knew, it is a question of what the
conversation was, what he may have been told.

Q. I meaii, did you know from Mr. Fox, did he
tell you that the city had not paid him?

A. From Mr. Fox’s conversation, I gained the
Impression------

Q. I didn’t ask you that, I don’t want your im-
pression. I want to know whether he told you or

10

not, did he tell you that the city had not paid him .

yet for it?

A. Did he tell me, gave me the impression that he
had donated the land to the city.

Q. I told you I didn’t want your impression, so
I will ask it be stricken out as not responsive.

Mr. Sooy: I think that is responsive.

The Court: No, I don’t think so, his impression.
If anything was said from which he reached a con-
clusion, he may tell what was said.

(Question repeated.)

A. He did not.

Q. Did he tell you that he had built the bulkhead
that you speak of upon the promise of Atlantic
City to reimburse him?

A. He did not.

Q. Did he tell you that he had done the work on
the street between Grammercy Place and Atlantic
Avenue, upon the promise of the city to reimburse
him?

A. He did not.

Q. Did he tell you that he had built the other

20
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street between Madison Avenue and Grammercy
Place on the promise of the city to reimburse him?

A. He did not.

Q. Or the individual commissioners of the city
as a whole?

A. No.

Q. You were there to appraise the buildings on
the landward side of Maine Avenue between Gram-
mercy Place and Atlantic Avenue, weren’t you?

IQ A. We were.

Q. And his conversation with you about the street
had reference to the street immediately in front
of those buildings, didn’t it?

A. No, the great value that had been added by
opening the street a hundred feet wide throughout
to Atlantic Avenue, that is what had the bearing
on the case. Of course, at that time the Dr. Dick
property was still in litigation, or in process of
condemnation.

2Q Q- You knew it had not been opened that hun-
dred feet, didn’t you?

A. No, we knew the intention was to acquire that
for street purposes.

Q. How did you know what the intention was?

A. Well, I happened to be more or less in close
touch with Dr. Dick’s problem.

Q. Then you were interested in Dr. Dick’s prop-
osition, were you?

A. No, they had come to me several times discuss-

2Q ing this problem, and the proper price to put on it,
they had great ideas of the value.

Q. And you were a real estate agent, in the real
estate business?

A. I am.

Q. And did you put the price on it $32,000?

A. T did not.
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Q. Did yon pass judgment to the city that the
land was worth $32,000 before they bought it?
A. I did not.

Mr. Sooy: Objected to as being absolutely im-
material.

The Court: I don’t suppose it is cross-examina-
tion.

Mr. Bourgeois: I don’t think it is.
Re-direct examination.
By Mr. Sooy:

Q. I understand that you say that Mr. Fox said
nothing at all to you about the city owing him any
money at the time of this appraisement?

A. He did not.

Q. What did you say he said with reference to
the land for the widening of Maine Avenue?

A. Either he or Mr. Young said that he had, he
had donated his land to the city for the street pur-
poses.

Q. Were they both present at the time of this
appraisal?

A. T don’t think Mr. Young was present at that
time.

Mr. Bourgeois: Then I ask that be stricken out.

The Court: Yes, unless it was said in the pres-
ence of Fox.

Mr. Bourgeois: Either one or the other, he
doesn’t say Mr. Fox.
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Mr. Sooy: One moment, Mr. Young was not
present at that time, therefore Mr. Fox must have
said it, not Mr. Young.

The Court: I don’t understand the witness has
said that, as I recall the testimony, on that occasion
necessarily the statement was made.

Mr. Bourgeois: I ask that he stricken out.
The Court: Yes, it may he stricken out.

Q. Did Mr. Fox at any time say to you that he
had dedicated the land to the city so they could
open the street a hundred feet wide, any of the
lands between Madison Avenue and Atlantic Ave-
nue on Maine Avenue?

Mr. Bourgeois: I admit to that. We are not in-
terested in the land between Grammercy Place and
Atlantic Avenue.

The Court: I suppose, in view of the cross-ex-
amination at any rate that the whole problem along
there, the whole question is open. I will permit
that.

(Exception noted for plaintiff.)
(Question repeated.)

A. Mr. Fox at no time made a statement that he
had dedicated the land betwen Madison Avenue and
Grammercy Place a hundred feet wide, but I al-
ways— —«

The Court: No, you are asked what he said.
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Q. Did he ever make a statement that he had
dedicated any of the lands to the city in order that

they could make a hundred foot street!

Mr. Bourgeois: What does that mean, any of the
lands!

Mr. Sooy: Any of Fox’s lands of course.
The Court: Between what points!

Mr. Sooy: Between the Inlet and Atlantic Ave-
nue, and if so, where!

Mr. Bourgeois: That is objected to, if your Hon-
or please, because--——-

The Court: You may answer that.
(Exception noted for defendant.)

A. Either Mr. Fox or Mr. Young made the state-
ment—

The Court: You are asked about Mr. Fox.

(Question withdrawn.)

Q. Did you ever, at the solicitation of Mr. Fox,
talk over the question of Dr. Dick’s dedicating his

land to the city so it could be a one hundred foot
street!

Mr. Bourgeois: 1 object, if the Court please, that
would seem as if he was going to become the agent
of Mr. Fox and I want to know what the agency
was.

30



38 Howard G. Harris—Re-direct

The Court: He may testify to what Mr. Fox may
have said to him on that point, Mr. Fox being the
only person who has yet, who could bind the plain-
tiff.

Mr. Sooy: That is at the solicitation of Fox.

The Court: He may say what Fox asked him to
do.

Q. Did Mr. Fox ever ask you to consult with Dr.
Dick, or talk to Dr. Dick with reference to his land
being dedicated to the city?

A. Only to Mr. Young.

Q. Only to Mr. Young?

A. Yes.

Q. Who was Mr. Young?

A. Associate of Mr. Fox’s. ,

Q. How was he associated with. Mr. Fox, if you
know?

A. Acting as his agent.

Q. Who introduced you to Mr. Young as Fox’s
agent?

A. I don’t think anyone. They occupied offices
together and worked together on these problems.

Q. Did you discuss with Fox and Young together
these various problems?

A. Not together, no. Mr. Young came to see me
several times on behalf of Mr. Fox’s problem’s up
there. I owned land along Maine Avenue. They
tried to induce me to sell it to the city, and one of
the arguments was that they had donated their
land

A. Mr. Young.

Mr. Bourgeois: I ask that be stricken out.
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The Court: Yes.

Q. Did Mr. Fox ever say that to you?
A- No.

By Mr. Bourgeois:

Q. Then, Mr. Harris, the city bought your land,
did it?

A. Yes. " jo

Q. Now you are helping them to get Fox’s, with-
out pay, is that the idea?

A. No. I am merely trying to state the facts as
they came to me.

Q. But you are not very strong for them paying
to Fox, are you?

Mr. Sooy; Objected to.

(Question withdrawn.) 20

John W. Hackney, resumed.
Direct examination.
By Mr. Sooy:

Q. Since the time Atlantic City removed the
fence between Madison and Grammercy Place,
Avhich had been erected by Fbx, has the street been
opened its entire width of the seventy feet?

A. Seventy feet between curbs and the sidewalk
on the westerly side fifteen feet wide.

The Court: No sidewalk established to the east?
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A. Grass plot, just simply a grass plot.

Q. What was the date of the conveyance of Ben-
jamin R. Fox to the Fox Company?

A. Want my general recollection, or may I re-
fer to a memorandum?

Mr. Bourgeois: Better refer to the records.

The Court: Yes, the records will be the best evi-
dence.

Mr. Sooy: It isn’t here. I didn’t suppose there
was any question.

(Deed produced by the plaintiff.)

Q. I show you a deed purporting to he from Ben-
jamin R. Fox to the Benjamin R. Fox Company for
this land in question, and ask you the date on that
deed?

A. This deed is dated July first, 1920.

The Court: When is it recorded?
Mr. Sooy: On September twentieth, 1920.

Q. Was all the work completed before the con-
veyance from Mr. Fox to the Fox Company. When
I say all the work completed, I mean the work of
grading, filling, graveling and building the street
from Madison Avenue to Atlantic Avenue, a width
of one hundred feet?

Mr. Bourgeois: That is objected to as leading.
He may tell when it was completed.



John W. Hackney— Direct 41

The Court: Yes. 1 suppose it would be better
form.

Q. What was the condition of the street on July
first, 1920, at the time of the conveyance from Fox
to the Fox Company?

A. My recollection is that the street had not been
fully graded, nor graveled between Madison Ave-
nue and Atlantic Avenue at the time.

Q. Had any portion of the work been done?

A. Oh, yes.

Q. About what percentage,,if you can remem-
ber?

A. The nearest I can recall is that a few days
after the first of June I was up there, cement curbs
had been constructed along the westerly side be-
tween Madison Avenue and Grammercy Place, and
the street was partly graded, it was in a passable
condition, but I do not think it was entirely and
completely graveled. There were, I believe, no
curbs set between Grammercy Place and Atlantic
Avenue at that time, because I was up there with
Mr. Steinbricker determining the question of the
grade. We objected to the grade of the curb, as Mr.
Fox had altered it between Grammercy Place and
Madison Avenue, and he desired to do the same
thing between Grammercy Place and Atlantic Ave-
nue, and we very strongly protested because it
would require the rebuilding of the curbs, and side-
walks adjoining the Moeb’s Apartment house which
was at the comer of Atlantic Avenue, by reason of
an increased slope, and I am quite sure that, while
we consented to the change, that no curbs had been
built in that block, and no graveling had been done,
and that, as I say, was possibly about the first week

in June, 1920.
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Q. Now, then, after July first, 1920, who contin-
ued the improvement of Maine Avenue and the
widening of the avenue to one hundred feet?

A. Well, that, of course, is a technical question
as to who was responsible for paying for it, as I
understand it. It was continued in the same way
that it had been preceding that time, city didn’t pay
for it excepting filling behind the bulkhead between
Grammercy Place and Atlantic Avenue.

Q. But it was continued and completed sometime
after July first, 19207

A. Yes.

Q. Now, then, did Pox ever refuse to sign the deed
of dedication which you had prepared and submit-
ted to him for his signature?

A. Well, I prepared three or four.

Q. Did he ever refuse to sign any of them?

A. Yes, he reached the point of refusal to sign
the last one.

Q. And the last one was given to him when?

A. It was mailed to him in July, 1921.

Q. That was in whose name, who was the grantor
in that one?

A. Benjamin ft. Fox Company.

Q. Was it after—you say it was after the mail-
ing of that to Mr. Fox that he refused to sign the
deed of dedication?

A. T asked him why he didn’t sign it and return
it.

Q. What was his reason he gave you?

A. He said that in view of the fact that the city
could pay the Dick people, that is, Aber, who ac-
tually conveyed to the city $24,000 for his two hun-
dred feet, he didn’t see why he should give the city
the land for nothing.

Q. Is that the first time he had refused to sign
the deed of dedication?
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A. Oh, yes.

Q. Is that the first time he had given any excuse
for not signing?

A. First time.

Q. And that is the reason he assigned!

A. Yes, sir, that is the reason he gave me.

Q. Did he say anything to you at that time about
the city not having paid him money that he claimed
to be due for improvements that he had made on
Maine Avenue?

A. I never heard of such a claim.

Q. Then Fox, never in your presence, made any
such claim on the city?

A. No, sir.

Q. How frequently, during the course of these
negotiations from the time of the passing of the or-
dinance from January, 1920, up until the date of
his refusal to sign the deed of dedication, had you
met and conferred with Mr. Fox?

A. A great many times, I couldn’t say how many.

Q. Was it as frequently as once a week?

A. No, sir.

Q. Could you approximate about the number of
times a month?

A. Oh, I don’t think it came in regular fashion,
like number of times a month, whenever he wanted
anything, he came around.

Q. And that, you say, was frequently?

A. Frequently, yes, sir.

Q. And on one of those occasions, had he made
any suggestion that the city owed him any money?

A. Never heard of that until you read a letter
which he wrote to somebody, I couldn’t say, that
1s the first I ever heard of that.

Q. You say the first refusal was in July, 1921?

A. No, sir, I did not. I say that I sent the last
deed of dedication which covered only the land
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from Madison Avenue to Grammercy Place and
mailed it to him in July, 1921, and that was just fol-
lowing the purchase from Aber, of the Dick prop-
erty.

Q. And it was after July first, 1921, that Pox
made his first refusal to sign?

A. Oh, yes.

Q. Did Fox, after the opening of Maine Avenue
for its width of a hundred feet acquire additional

.0 property on Maine Avenue, between Grammercy

20

30

and Atlantic Avenue?

Mr. Bourgeois: Objected to as irrelevant and
immaterial.

The Court: How 1s that material?

Mr. Sooy: 1 don’t know that I care about that.
I will withdraw it.

Mr. Bourgeois: Now, Mr. Sooy, if you will offer
in evidence those ordinances you were examining
on, the ordinance and deed, I will want to cross ex-
amine on them.

Mr. Sooy: First ordinance number 237 estab-
lishing the widths of driveways and sidewalks of
Atlantic City.

(Ordinance admitted in evidence and marked
Exhibit D1.)

Second 1s ordinance number two providing for the
improvement of Maine Avenue.

(Ordinance offered in evidence and marked Ex-
hibit D2.)
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The third is ordinance number 22 providing for
the widening of Maine Avenue between Atlantic
Avenue and Madison Avenue.

(Ordinance admitted in evidence and marked Ex-
hibit D3.)

Also blank form of deed of dedication from Ben-
iamin R. Fox, widower, and Walter B. Dick, wido- |

Wer. "

(Paper admitted in evidence and marked Ex-
hibit D4.)

By Mr. Sooy:

Q. Mr. Hackney, did you produce a copy of the
deed of dedication that you prepared for Benjamin
R. Fox Company to Atlantic City?

A. I did not, but I can. 20

Mr. Sooy: 1 also offer blank deed of dedication
of Benjamin R. Fox Company and Walter B. Dick
to the city of Atlantic City.

(Paper admitted in evidence and marked Ex-
hibit D5.)

'Also blank form of deed of dedication from Ben-
jamin R. Fox Company, to the City of Atlantic City, 30

(Deed offered in evidence and marked Exhibit
* D6.)

Q. Do I understand, Mr. Hackney, the deed of ded-
ication marked D6 is the last deed of dedication
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that yon sent to the Fox Company as per your testi-
mony?

A. Yes, sir, that covers only between Madison
Avenue and Grammercy Place, has the typewritten
date of 1921 in there; that is the last one.

Q. And the deed marked D5 was sent about when ?

A. That has the blank date of 1920 in, was sent
after I discovered that Mr. Fox conveyed his title
to the Benjamin R. Fox Company.

Q What land does that embrace?

A. That embraces the entire stretch form Atlantic
Avenue to Madison Avenue.

Mr. Sooy: I also offer in evidence deed Benja-
min R. Fox to Benjamin R. Fox Company dated
*July first, 1920, recorded September twentieth, 1920.

%

(Deed admitted in evidence and marked Exhibit

D7)

I offer also deed from Moebs Apartment House
Company to Atlantic City dated the sixth day of
August, 1920, for a portion of the lands now em-,
braced in the street lying between Grammercy Place
and Atlantic Avenue.

Mr. Bourgeois: That is objected to.

Mr. Sooy: Deed from Moebs Apartment House
to Atlantic City showing a purchase of a portion of
the land on Maine Avenue for the purpose of widen-
ing the street, the relevancy of the offer i1s that we
want to show that relying on the inducements of
Fox, we opened the avenue 100 foot and expended
money on it, deed recorded in book 643, page 287.

The Court: That is undisputed, I take it.
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Mr. Bourgeois: Undisputed they paid for it. The
other part is undisputed and this doesn’t show
what their reliance was.

The Court: No, it doesn’t show 1t was upon the
statements of Fox. It is undisputed and appears be-
yond controversey that the city did acquire the
land, and Mr. Hackney has testified they paid for
some land, so I suppose it adds nothing to it.

Mr. Sooy: In this case, that is perfectly satis-
factory. I will offer a deed from the Absecon Land
Company to Atlantic City dated the seventh day of
May, 1920, recorded in book 639, page and I
presume the same objection is made to that, is it!

Mr. Bourgeois: We are going to withdraw the
objection to the other and let you put it in.

Mr. Sooy: I don’t care whether it is in or not.

Mr. Bourgeois: We don’t object to that.

(Deeds admitted in evidence from the county
clerk’s records but not marked.)

Mr. Sooy: Then I offer in evidence deed Henry
E. Stevens, Jr., to Atlantic City dated the eleventh
day of November, 1920, for lands which were also in-
cluded by Atlantic City in the widening of Maine
Avenue between Grammercy and Atlantic.

(Deed admitted in evidence and marked Exhibit
D8.)

(Offer in evidence deed from Edmund S. Aber,
to Atlantic City, dated the eighteenth day of July,

20
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1921, for that portion of the land used in the widen-
ing of Maine Avenue referred to as the Dick prop-
erty.
D9.)

I want to offer in evidence deed from Benjamin
R. Fox Company to City of Atlantic City dated the
second day of June, 1920, recorded in book 656,
page 261.)

(Deed admitted in evidence from county clerk’s
records, but not marked.)

Cross-examination.
By Mr. Bourgeois:

Q. Mr. Hackney, I call your attention to ex-
hibit D2, which i1s an ordinance introduced by Mr.
White on January eighth, 1920, and ask you did you
prepare it?

A. Yes, sir, I did.

Q. I show you Exhibit D3 which is an ordinance
introduced by Mr. Steinbricker, on April eighth”
1920, and ask you did you prepare it?

A. Yes, I did.

Q. Now, I understand that you prepared four
deeds of dedication from Mr. Fox or the Fox Com-
pany to Atlantic City; will you tell me what land,
was comprised in the first deed of dedication that
you prepared?

A. The first deed of dedication that I prepared
was from Benjamin R. Fox, widower, and Walter
B. Dick, widower.

Q. That was to Atlantic City for what land, cov-
ering what land?
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A. Covering a hundred foot wide strip extending
from Atlantic Avenue to Madison Avenue.

Q. Between the two of them all the way along?

A. Yes, sir.

Q. Was that signed?

A. No, sir.

Q. When was that dated?

A. Sometime in 1920, but, of course, the full date
was never inserted, the year was 1920.

Q. And that is Exhibit D5, is it not? 10

A. No.

Q. What is that, D4?

A. Yes.

Q. What date do you say it was?

A. The date seems to be blank.

Q. Sometime in 19207?

A. 1920.

Q. But you don’t know the month?

A. No, I don’t know the month. That was to be

filled in by Mr. Fox. 20

Q. The next deed prepared was for what, assume
this one, D5?

A. Covered the same land, the grantors were to
be Benjamin R. Fox Company and Walter B. Dick.

Q. Was that signed?

A. That was not signed.

Q. You prepared both of them?

A. Yes, sir.

Q. Then the next deed of dedication you prepared
was D6, 1s that right? 30
A. Yes, sir, this is deed of proposed deed of dedi-
cation from Benjamin R. Fox Company with the
year marked 1921, covering one block only, that is
to say from Grammercy Place to Madison Avenue.

Q. That is the land that is now* in dispute?
A. Yes, sir.
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Q. And that deed was prepared by you?

A. Yes, sir.

Q. Then besides those deeds, Mr. Hackney, there
were other deeds prepared, weren’t they?

A. Not deeds of dedication, but deeds of purchase.

Q. Was there a deed of dedication prepared for
land extending from Grammercy Place down to-
wards Atlantic Avenue on St. Catherine’s place?

A. Oh, yes. Yes, sir.

10 @ Who prepared that deed?

A. Oh, I did.

Q. Was that signed?

A. There were two deeds.

Q. Was this one signed?

A. T say there were two deeds and both were ex-
ecuted.

Q. Some question covering this same tract of
land?

A. Well, each deed covered a half, each deed

20 covered a half.

Q. Each deed covered a strip twenty-five feet
wide by 200 feet in length?

A. Yes, sir.

Q. Now was there another deed that was
executed by Mr. Fox, a deed of dedication for some
,interests on the outside of Maine Avenue between
Grammercy Place and Atlantic Avenue?

A. There was a deed, I wouldn’t call it a deed of
dedication, I would say it was a deed of gift, but it

30 was not in the form of a mere dedication, it was a
conveyance in fee.

Q. And that was for what land?

A. That was for riparian rights.

Q. Extending from where to where?

A. From the high-water line of the Atlantic Ocean
to the riparian commissioners’ exterior line, cover-
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ing a distance of 400 feet along Maine Avenue, be-
ginning at Grammercy Avenue and extending south-
wardly.

Q. How far in did the high-water mark of the
Atlantic Ocean extend, or inlet; must have been,
there at the time that deed was executed?

A. High-water line, as I recall it, was under the
Boardwalk at about that time.

Q. So that a part of it, that deed did cover, I mean
a portion of this extension of Maine Avenue?

A. I didn't consider technically at that time that
this deed of dedication covered any portion of
Maine Avenue because at that time the high-water
line was entirely beyond or eastwardly of the east-
erly line of the proposed widened Maine Avenue.

Q. So that you think that the high-water line did
not come up to and touch any part of the hundred
foot wide street?

A. No, sir, but when the grant was made the high-
water lines were either within the line of that Maine
Avenue or inward, because I think clean over to the
westerly line of Maine Avenue so that the title com-
pany raised an objection to the title, that we were
acquiring fram Aber by reason of this overlapping
riparian right.

Q. In other words, if the high-water line did
cover over on Maine Avenue then the title you were
getting from Aber was defective, in other words,
you were getting no title for the part covered by
the high water?

A. Needed a deed in order to complete the title
against every eventuality.

Q. Who prepared the deed from Benjamin R. Fox
to Atlantic City for that land?

A. T did..

Q. You, of course, did not do it as an individual,
you were representing somebody?

10
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A. 1 was city engineer.

Q. And you were representing the city when you
prepared those deeds?

A. I did it for the city.

Q. At the city’s request, of course, or the city
commissioners’ request ?

A. Expressed or implied, one or the other.

Q. Mr. Hackney, do you know if Mr. Fox had
anybody representing him at that time, at the time
this transaction was going on?

A. I had no dealings with any attorney repre-
senting Mr. Fox.

Q. I didn’t ask you that, I just asked you for your
knowledge.

A. After the Benjamin R. Fox Company got into
the matter I was told, I believe, by the attorney
named that he represented the company, that is
Theodore Schimpf. Prior to that I do not recall of
any attorney representing Mr. Fox.

Q. Were you ever present at a conference before
the commissioners when Mr. White was a member
of the commission, Mr. Fox and Mr. Schimpf were
both present?

A. I recall Mr. Schimpf being present before the
city commissioners in session, if that is the time you
have in mind.

Q. Representing Mr. Fox?

A. Yes, sir, but I do not recall whether Mr. White
was then commissioner, or whether director Stein-
ibricker was commissioner, I couldn’t say as to that.

Q. Well, this transaction arose, did it not, origi-
nated during the regime of the previous commission
to the one now in office?

A. Yes, sir, during Mr. White’s term as director
of streets.

Q. Who were the other directors at that time,
commissioners at that time?
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A. Mayor Bacharach, Albert Beyer.

Q. Dr. Thompson?

A. Dr. Thompson, and I think Cuthbert was in at
that time. There were some changes, it may have
been Underwood Cochran, I don’t know when he
died.

Q. Did Cuthbert succeed Cochran!

A. Yes, sir.

Q. Now you say that the city put in some waste
material along this avenue, what did the city put
In as waste material!

A. Well, they allowed to be put in some pretty
poor stuff.

Q. What do you mean by allowing it to be put in!

A. Well, they allowed it to be used as a dump
whereby people brought in rubbish from building
operations and so forth and dumped in there.

Q. Now who had built the bulkhead in order to
hold it, anybody!

A. Where this dumping was permitted by the
city, or done by the city the city had built the bulk-
head, that is, between Grammercy Place and At-
lantic Avenue. '

Q. Out of what did the city build the bulkhead!

A. Out of lumber.

Q. I know, what kind of lumber, where did it
come from!

A. Well, there was old boardwalk lumber, and
some new lumber.

Q. And what part of the street between Atlantic
Avenue and Grammercy Place, on what part was it
constructed, the entire distance or just a part of it!

A. The bulkhead was built under the Boardwalk,
of course the Boardwalk overlaps the street, to that
extent it was built within the street.

Q. But was that a portion of what would now be

jq
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a street, or 1s now the street that i1s under the Board-
walk?

A. Yes, sir, we came along the near edge of the
Boardwalk.

Q. Who built the bulkhead portion of what is now
the street between where the city ceased to build
and Grammercy Place?

A. In which direction?

Q. North and west.

A. We began the bulkhead at Grammercy Place
and went down to Atlantic Avenue.

Q. Atlantic City did it all?

A. In that block.

Q. I understand you to say that the city built that
part of the bulkhead which was underneath the
Boardwalk and the Boardwalk does not cover the
entire portion?

A. The Boardwalk runs the whole length, and
'they filled in under the Boardwalk the whole
ilength.

Q. They didn’t build on the street line?

A. No, sir, all the bulkheads were built under the
Boardwalk, under the edge of the Boardwalk.

Q. And not along the street line?

A. Mr. Pox’s as well.

Q. Have you any definite knowledge as to when
the work was commenced on this street by Mr. Fox ?

A. I can’t give you the date when he began work.

Q. Do you know whether the work was com-
menced by Mr. Fox or the Benjamin R. Fox Com-
pany?

A. Oh, it was begun by Mr. Fox at the time he
had the title, at least.

Q. Well, did he have the title at the time the
work was commenced, or had the title then been
passed ?
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A. A pretty large amount had been done when
the title passed from Benjamin R. Fox to the Ben-
jamin R. Fox Company.

Q. Are you quite sure about that, Mr. Hackney?

A. The deed was datedJuly first, 1920. I was up
there arguing about it after the first of June, 1920.

Q. How do you fix the first of June when you
were there arguing it?

A. T have two ways of fixing it, one is I wrote a
letter of protest to Mr. Fox dated May twenty-sixth,
1920, and I have there on the table a note book------

Q. What is that protest?

A. T have on the table there the note book of my
assistant engineer showing the levels taken on the
cement curb built by Mr. Fox dated June first, 1920.

Q. Where is that curb, what curb is it?

A. That was a cement curb on the westerly side
of Maine Avenue between Madison Avenue and
Grammercy Place.

Q. That was on the side of the street, the same
side of the street on which the apartment houses
were built?

A. But in the other block.

Q. In the other block but on the same side?

A. Yes, but on the downtown side, westerly
side.

Q. That street had been opened up, it had been
dedicated more than fifty years, had it not?

A. That half of the street, calling it a hundred
foot street, that half of the street.

Q. We won'’t call it a hundred foot street, we will
call it that street.

A. All right.

Q. That had been dedicated to the city more than
a hundred years prior.

A. It was shown on the original dedication map.

10
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John W> Hackney— Cross

Q. And it was on the side of that street that Mr.
Fox began work prior to July first, 19207

A. Yes, but proposed to open a hundred foot
street, otherwise it would not have been fifteen feet

Q. Then it is based, so far as you were concerned,
on a hundred foot street?

A. That is the way he wanted it.

Q. And that is the way you wanted 1t?

A. Certainly.

Q. That is the way your ordinance had provided
for it? j

A. Ye4 sir, but that ordinance was passed be-
fore the dedication that it was only fifty feet wide.
Q. That may be true, but the ordinance was still
there ?

A. Yes, sir.

Q. When, if you know, did Mr. Fox or the Benja-
min R. Fox Company, first begin work on that por-
20 fion of the land that is now in dispute between
Grammercy Place and Madison Avenue ?

A. He had done a great deal of work prior to
June first, 1920.

>0

What like?

. Grading.

On the outside?

Yes, sir, the full width.

What was it before that, sand hills?

Yes, sir.

And he leveled down the tops?

Yes, sir.

Was there anything else done?

And it was graded up to make a street out of

Was it graded up for a street or was it graded

up for land?
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A. Streets.

Q. Can yon tell?

A. Oh, I can tell, yes, sir.

Q. You can tell whether grading a lot or street,
can you?

A. Not only that, but at his request the city en-
gineers had set the stakes for the curb line on the
easterly side as well as the westerly.

Q. When was that done?

A. That was done prior to June first, 1920. 10

Q. Can you give us the date?

A. No, sir.

Q. How do you know it was prior to June first,
simply your recollection? t

A. No, sir.

Q. What?

A. Because before June first he had changed the
grade of the stakes that had been set at the same
time on the westerly side.

Q. Set them on both sides at the same time, did 20
you?

A. How is that?

Q. Set the grade stakes on both sides at the same
time?

A. At approximately the same time, may have
been a different day.

Q. I mean approximately the same time?

A. Yes, sir.

The Court: All one piece of work? 30

A. All one piece of work, yes, sir.

Q. Now did I understand you to say in your di-
rect examination that these negotiations with Mr.
Fox were concerning these different tracts of land,
were separate and distinct, not all one single trans-
action?
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A. What do you mean by different tracts of land?

Q. Well, first the Grammercy, I mean the St.
Katherine Place tract, 25 feet by 400, then there
was the easterly side of Maine Avenue between
Grammercy Place and Atlantic Avenue, and the
easterly side of Maine Avenue between Grammercy
Place and Madison Avenue, now was the whole of
that as one transaction or was it two separate trans-
actions ?

A. There were two transactions.

Q. Were there two transactions?

A. Yes, sir.

Q. What were they?

A. One related to the widening of St. Katherine’s
Place, and the other related to the widening of
Maine Avenue.

Q. They were separate and distinct, were they?

A. Yes, sir.

Q. And one had no connection whatever with the
other?

A. No, sir.

By Mr. Sooy:

Q. Mr. Hackney, at whose request did you pre-
pare the first deed of dedication, if you remember?

A. The first deed of dedication was between Wal-
ter B. Dick and Benjamin R. Fox, and that deed
was prepared------

The Court: Wait a minute, you mean between
Dick as one party and Fox as the other?

A. Benjamin R. Fox and Walter B. Dick as gran-
tors to the City of Atlantic City, I don’t know that I
could say that Mr. Fox requested me to prepare
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that, but it was prepared as the result of our con-
versation and his statement that if I would pre-
pare it that he'would take it to Dr. Dick and have it
executed.

Q. And at whose request was the second deed of
dedication prepared, if you remember!

A. Oh, I think that was prepared on my own vol-
ition after I learned from Mr. Fox that the title had
passed from him to the. Benjamin R. Fox Company.

Q. And the third would be the same, would it! A

A. The third, I think, was prepared wholly on my
/own initiative, I don’t think Mr. Fox asked me to
prepare that, in fact, I think he—well, I won’t say
what I think.

A. No, if you do they will object. You say that
the inception of the scheme of widening Maine Ave-
nue was during the term of Senator White!

A. No, sir, I didn’t say that.

Q. Well, I understood you, Senator White did
introduce the ordinance for the improvement of 7
Maine Avenue, did he not!

A. For the improvement, yes, sir, the inception of
the improvement originated with Senator White.

Q. But was there any idea at that time of making
Maine Avenue a hundred foot wide street when
Mr. White was in!

A. I couldn’t say.

* Q. All other negotiations after the passage or in-
troduction of Mr. White was between Mr. Stein-
bricker and yourself and Mr. Fox, were they!

A. Yes, sir.

By Mr. Bourgeois:

Q. Mr. Hackney, the reason that Mr. Fox said
that he would try to get Dr. Dick’s signature was
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because he was supposed to stand rather closer to
Dr. Dick than the city was supposed to do, isn’t that
right, he thought he would be able to get it when
maybe the city could not?

A. He was the initiator, he had had Dr. Dick, so
he told me up on the ground and had convinced him
of the great desirability of doing that thing, and
consequently he was the fellow to get it signed.

Q. He thought he may be able to get Dr. Dick to
sign 1t?

A. He said Dr. Dick would sign it.

Q. The city had quite a little difficulty with Dr.
Dick, hadn’t they, they didn’t get along very well,
did they?

A. They had in the past difficulties with Dr.
Dick.

Q. Lawsuits and a few things of that sort?

A. Always.

John Tomlin, sworn for the defendant.

Direct examination.
, By Mr. Sooy:

Q. Mr. Tomlin, where do you live?

A. 303 Madison Avenue, Atlantic City.

Q* What is your business?

A. Contractor and general hauling, scooping and
grading and so on.

Q. Were you ever employed by Mr. Fox in your
business ?

A. Yes, sir.

Q. For what work?

A. Well, T done a lot of work for Mr. Fox.
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Q. With reference to Maine Avenue, I will put it.
A. Well, T built Maine Avenue from Madison
Avenue to Atlantic Avenue within a hundred and
fifty feet of Atlantic Avenue.
Who built the rest of it!
I think the city did the rest of it.
Who employed you to build Maine Avenue!
Mr. Fox.
Benjamin Fox!
Yes, sir.
Can you tell when you first started work for
Mr. Fox on Maine Avenue!

A. T started on the contract on Maine Avenue on
the twenty-fifth day of May, 1920.1 did do some work
previous to that by the day, filling and grading.

Q. You started on your contract May twenty-
fifth, 1920, and prior to that you had been working
by the day grading!

Yes.

What, grading Maine Avenue!

Yes, Maine Avenue and the sidewalks.

And the sidewalks also!

Yes, sir.

How long had you been working prior to the
time you entered into your contract on May twenty-
fifth, 1920!

A. I should say off and on for about a month, not
positive about that.

Q. So that you started approximately on April
twenty-fifth, 1920, for the purpose of widening
Maine Avenue and grading it and so forth!

A. Yes, sir.

Q. Now, what width did you make Maine Avenue
from Madison to Atlantic, I mean within a hundred
and fifty feet of Atlantic!

A. Graded seventy feet up to a point where the
bulkhead would not quite allow that width;

OFOFLOFL
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Q. That is where the Boardwalk encroaches on
Maine Avenue near Atlantic Avenue?
Yes.
Q. What width did you lay your sidewalks?
A. T didn’t lay the sidewalks.
Q. Do you know what width they were laid?
A
Q

>

. Fifteen feet, I think, each side.
. So that that made the streets, including side-
walks, a hundred foot street?

A. Yes, sir.

Q. Did you lay the curbs?

A. No.

Q. Just exactly what work did you do?

A. I done the filling where needed, cutting where
needed, and graded it and put in cinder base and
gravel top and rolled it. _

Q. And who paid you for it?

A. Mr. Fox.

Q. Now, then, when did you complete your con-
tract work with Mr. Fox?

Sometime in February of the same year.
Sometime in February of 19207

Yes, sir.

Who paid you after July of 1920?

Mr. Fox.

And continued to pay you up until the time
of the expiration of the contract?

A. Yes, sir.
Q. Did he have any conversation with you as to

what he was going to do on Maine Avenue?

A. Well, he was filling on the west side of Maine
Avenue, I think he had started when I started up
there, and he said he was going to open up Maine

Avenue.
Q. For what purpose, did he say?

DO LOP
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Mr. Bourgeois: If he said, now don’t just guess
at it, what he said.

A. He said he was going to put up some buildings
on Maine Avenue, of course he wanted the street:—

Mr. Bourgeois: Don’t of course.

The Court: If that is what he said, just tell what
he said.

A. He said he wanted Maine Avenue opened up
as he was going to build on the west side of Maine
Avenue.

Q. Did he tell you what width he was going to
have Maine Avenue?

A. Oh, yes.

Q. What dici he tell you?

A. Seventy feet.

Mr. Bourgeois: I object to that. The witness has
not said that Fox was going to do it, he said he
panted it opened up, Mr. Sooy, I ask to have that
stricken out as leading.

The Court: I suppose it is leading.

Q. What did he tell you, if anything, with refer-
ence to the width of Maine Avenue?

A. Told me to build it seventy feet wide.

Q. Told you to build it seventy feet wide, did he
tell you why he wanted it that wide?

A. No.

No cross-examination.
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Kirk Loveland, sworn for the defendant.

Direct examination.
By Mr. Sooy:

Q. You are feeding at the public crib too, aren’t
you?

A. Yes, sir.

Q. What is your position?

A. Boardwalk superintendent, and assistant

street supervisor.
Q. In Atlantic City?

A. Yes, sir.
Q. How long have you been in the employ of the
city ?

A. T guess about fifteen years.

Q. Were you in the employ of the city as assis-
tant street supervisor in January of 19207

A. Yes, sir.

Q. And so on down to the present time?

A. Yes, sir.

Q. Did you have anything to do with the—did
you know the condition of Maine Avenue prior to
January first, 19207

A. Yes, sir.

Q. What was it?

A. Sand hills.

Q. Was it opened from Atlantic Avenue on into
Grammercy Place?

A. It was opened there slightly there about twen-
ty-fiye feet in front of Commodore Nuttal’s prop-
erty.

Q. Was that graded for that twenty-five feet,
curbed and paved?



Kirk Loveland-—Direct 65

A. To Commodore Nuttal’s private residence.

Q. From Atlantic Avenue?

A. From Atlantic Avenue, yes sir.

Q. Was there any vehicular traffic on Maine Ave-
nue from Commodore Nuttal’s ‘residence on up to
Madison Avenue?

A. No, sir, couldn’t be.

Q. Just sand hills?7

A. Band hills.

Q. Now, then, who owned the property in Janu-
ary of 1920, from Madison Avenue on down to
Grammercy Place?

A. I don’t know that I could answer that, I pre-
sume that Mr. Fox did.

Q. Did you, as supervisor of streets, have any-
thing to do with the improving of Maine Avenue?

A. None, whatever, only the bulkhead.

Q.. Did you have charge of the building of the
bulkhead?

A. Yes, sir, I had charge of the bulkheads for the
last eight years, the building of them for the city.

Q. And you built the bulkhead then, under the
Boardwalk from Grammercy Place to Atlantic Ave-
nue?

Under my supervision, yes, Sir.

At whose expense?

The city’s expense.

What was the purpose of that bulkhead?
To protect Maine Avenue,

OPrOFLO>

the bulkhead from Grammercy Place down?

A. Sometime in May.

Q.11920?

A. 1920.

Q. During the time you were building the bulk-
head was there any other work going on tending to-
ward the improvement of Maine Avenue?

10
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A. I think Maine Avenue had been widened, the
bulkhead had previously been erected from Madi-
son to Grammercy.

Q. Who directed that?

A. Mr. Fox, I think. I just don’t remember the
contractor, but Mr. Fox, it was being done by Mr.
Fox.

Q. What was Mr. Fox doing there?

A. Grading the street. Mr. Tomlin had that
work.

Q. Grading it for a width of what?

A. A hundred foot street, that is seventy foot
driveway.

Q. Had you finished the erection of the bulkhead
prior to the time when Fox was finishing the grad-
ing, graveling and curbing of Maine Avenue?

A. He had finished between Madison and Gram-
mercy before we finished the bulkhead, I just can’t
tell you what date we finished that bulkhead but I
presume it was in October, either September or Oc-
tober, 1920.

Q. Was Fox still working on the grading, gravel-
zing and curbing of Maine Avenue between Gram-
mercy and Atlantic when you quit your bulkhead?

A. Oh, yes, he was hurrying up that proposition
account of his buildings.

Q. What was the state of his bulding with refer-
ence to its completion at the time you completed
the bulkhead?

A. All those buildings in that particular point,
that is the first proposition, was nearly completed
very beautiful buildings there.

Q. You say nearly completed when you comple-
ted the bulkhead?

A. Yes.

Q. Now, then, after Fox had completed the work
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on Maine Avenue do you know whether or not the
street was thrown open?

A. Well, the street was not thrown open in its
entire width until the city finished that part of the
street opposite the Nuttal property.

Q. That 1s the Atlantic Avenue end of the street?

A. Yes, that was narrow, if you will recall, and
Mr. Fox was very anxious for us to finish that, he
kept back of us, but I didn’t blame him, and the old
bulkhead was tore away and the city completed the
balance of that street and threw it open to the pub-
lic.

Q. And it was open to the public?

A. Absolutely.

Q. Do you know what use has been made of that
street from that time up until the present time?

A. Why, it is the Maine Avenue Boulevard, it is
the main driveway to the Inlet.

Q. Who is it used by?

A. By the public.

Q. Generally, that is, everybody wants it ?

A. Sure.

Q. How wide 1is it opened for the use of the pub-
lic?

A. Seventy foot continuously."

Q. Is that the same width as it was when it was
originally opened, that is after your improvements
were done?

A. It has been the only thing I have known is a
hundred foot street with a seventy foot driveway.

Q. Now, then, to what point has it been opened
to a hundred feet?

A. Previous to Mr. Fox’s time it was opened a
hundred feet, if I remember right, from Madison
Avenue to the Inlet.

Q. I don’t mean previously to Mr. Fox’s time.
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A. 1 didn’t know anything of it but a seventy
foot driveway from Atlantic Avenue to the Inlet.

Q. And it so existed as a seventy foot driveway
from Ithe time of the completion of the improve-
ments up to the present time?

A. Sure.

Q. Now, then, who is maintaining that street?

A. City of Atlantic City.

Q. *In what way are they maintaining it?

A. By scraping it, by regraveling it, filling up th*
holes with gravel, and keeping it passable to the
public, even by sprinkling in the summer time.

Q. How long has Atlantic City been maintaining
it in the manner that you have testified to?

A. Since its completion in the winter or fall of;
1920.

Q. Who lights Maine Avenue?

A. City of Atlantic City.

Q. Can you tell us the aggregate amount of—I
mean the cost of the building of the bulkhead-to the
city?

A. The expenditure of new lumber and labor
was about $3200, but I presume we used about from
five to seven hundred dollars worth of old lumber,
that would make it close to four thousand dollarslin
cost.

Q. All the old lumber you used was suitable for
the purpose of building the bulkhead?

A. Entirely so.

Q. How much has the city spent on graveling and
repairing, sprinkling and resurface of the street
since they took it over?

A. As near as I can tell to date about $2500 ap-
proximately.
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Cross-examination.
By Mr. Bourgeois:

Q. Mr. Loveland, the city acquired by; purchase
from everybody except Dr. Dick the land between
Grammercy Place and Atlantic Avenue inside of the
bulkhead that you built, by..purchase, didn’t; they?

A. I don’t know anything about that part of it.

Q, You do remember this, I am quite sure you re-
member the time when Dr. Dick’s daughter!, Mrs.
Bradley, had a fence built along the middle part of
the avenue, don’t you?

A. Sure do.

Q. And you had built the bulkhead at that time,
hadn’t you?

A. Oh, yes, the street had been opened before
that, though, public had been using it.

Q. That didn’t make any difference whether
istreet or not;.about the public using it?

A. 1 don’t know.

O. Thev use it wherever it is level and they want
to go?

A. Sure.

1 Qt And you knew that Mrs. Bradley claimed that
land?
i A. I‘knew someone had built a fence there.

Q. Didn’t you know that Atlantic City had. ac-
quired M1 this land along here by purchase from the
»owners?

A. No, sir.

*Q. tDidn’t know that?

A. That is not my business, I am a busy man.
'*Q. Are you?

A. I sure am.

, Q. Did you know that prior to the time that you

jq
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built the bulkhead underneath the Boardwalk that
Mr. Fox at his own expense had filled that land in
once and the ocean washed it out because the bulk-
head was not built?

A. I knew there was a place there that a bulk-
head gave way., that a little sand washed out, but
we returned more than he ever put in there.

Q. I am not asking you, I am asking you for the
fact.

A. That is the fact, I guess, I am telling you facts.

Q. Now I suppose there wouldn’t be any obliga-
tion on Mr. Fox’s part to build a bulkhead for the
city on the property where the city got the land from
the other people, would there?

Mr. Sooy: Objected to.
The Court: That is a conclusion.

Mr. Bourgeois : I think thatis right. You needn’t
answer that.

Q. You said Fox kept back of you?

A. What do you mean, kept back of me?

Q. I don’t know, you said it. You said that Fox
kept back of you, hurrying you up.

A. This was a hurry up proposition, if I under-
stand — —

Q. Don’t tell us what you understand, just tell
ns what you meant when you said Fox kept back of
you?

A. He was hurrying this proposition up, the city
was doing it for Mr. Fox.

Q. And the city had delayed getting title for some
fourteen months?

A. T don’t know anything about the titles, Mr.
Bourgeois.
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Q. You don’t know anything about the city,
either?

A. Yes, I do.

Q. Do you?

A. I know that I do my work as I am ordered,
but when it comes to title propositions, I am out of
it.

10

Louils Ste inbricker, sworn for the defendant.

Direct examination.
By Mr. Sooy:

Q. Mr. Steinbricker, where do you reside?

A. Atlantic City.

Q. Have you any official position with Atlantic
City? .. 20
A. Yes, I am director of streets and public im-

provements.

Q. When did you take office as director of streets
and public improvements?

A. On January fifteenth, 1920.

Q. At the time you took office as director of the
department of streets, had ordinance number two
been introduced by Senator White providing for the
improvement of Maine Avenue?

A. It had. 30

Q. Did you take up the work of improving Maine
Avenue under the ordinance?

A. No, I did not.

Q. Why didn’t you take up the work?

A. Well, we were about to start that work when
Mr. Fox started to ask for a hundred foot wide
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street. That ordinance provided for opening up a
fifty foot wide street.

Q. You say Mr. Fox asked you for a hundred foot
street, where did he ask that, under what circum-
stances, what did he say, I will put it that way?

A. Well, he said that he was building or about to
build some very handsome apartment houses**-and
that a fifty foot street would not do, then in fact
that this argument was strong enough and I took it
up with the Commissioners in conference and they
decided that we had better pass an ordinance open-
ing the street a hundred feet instead of fifty.

Q. What, if anything, did Fox say that he would
do towards securing of a hundred foot street?

A. Well, he was going to do most everything, he
was going to give the city all that part that was
necessary between Madison and Grammercy Avenue
and he was to get a deed off dedication from
Dr. Dick, the part that he owned between Gram-
mercy and Atlantic, that is what he was to do origin-
ally.

Q. Who owned the land between Madison and
Grammercy on both sides of the street at the time
that he was talking to you?

A. I was led to believe that Mr. Fox owned it.

Q. And you say he would give that portion, what
do you mean, that portion of the land?

A. Fifty feet easterly of the easterly side of
Maine Avenue, running parallel from Grammercv
to Madison.

Q. At the time of his conversation with you what
was the condition of Maine Avenue, had it been
opened at all?

A. Oh, yes, Maine Avenue was just a lot of sand
piles, wasn’t fit to drive through.

Q. At the time of his conversation with you and
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at the timé that you had agreed or the Board of
Commissioners had agreed with Mr. Fox that yon
would open up a hundred foot street, was it in con-
templation of the city that the city would do the work
of levelling it and paving it at all ?

A. Yes.

Q. That was the understanding that you and Mr.
Fox had?

> Mr. Bourgeois: I object to that, if the Court
please.

The Court: I suppose that is leading.

Mr. Sooy: Yes, it is. It is leading up to some-
thing else.

‘ Q. Did the city actually do the work of improving,
such as grading, curbing, between Madison and At-
lantic Avenue?

A. A small portion of it.

Q. Under what circumstances was it that Mr. Fox
did the work of grading and levelling?

A. Well, Mr. Fox seemed to be in a tremendous
hurry to get this street built, and he was in my
office well, pretty near every other day, urging on
and urging us on, and I kept telling him that there
were a lot of things had to be done before we could
go ahead and build that street, and I says to him,
“If you are in such a hurry,” I says, “ you will prob-
ably be assessed for the entire improvement, why
don’t you go ahead and build it yourself at your own
expense ?’’ And he thought it was a grand idea, and
immediately he started to do that work.

Q. In other words you told him that the probable
cost to him for assessment of benefits would be the

10
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same amount of money that he would have to pay
to do it himself?

Mr. Bourgeois: If the Court please he hasn’t said
that at all.

The Court: Let him state it Mr. Sooy.

Q. What was it you said to Mr. Fox with refer-
ence to the cost if the city did the work and the cost
if he did the work?

A. That is just what I ------

The Court: You are asked what you said.

A. T told Mr. Fox that he would be assessed for
the cost of this work if the city did it.

Q- Now, Mr. Steinbricker, I show you ordinance
marked Exhibit D3; did you introduce that ordi-
nance, that is the ordinance for the widening of
Maine Avenue, number 22?

Yes.

And that ordinance was finally passed on the—
Sometime in April.

April twenty-ninth, 19207

Yes.

Do you know of your own knowledge when Mr.
Fox started the work in the widening of Maine
Avenue himself?

A. Well, it was very shortly after this ordinance
was. passed, I don’t know the date.

Q. Did you at the time you told Mr. Fox that the
assessment for benefits would equal the cost of the
work have any conversation with Mr. Fox wherein
you agreed that the city would reimburse him for

1

his work? 1 1

DFrOOF
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A. None at all.

Q. Did yon ever have such conversation?

A. No, sir.

Q. Under whose direction was the bulkhead built
from Grammerey Place to Atlantic Avenue?

A. Under the direction of the supervisor or assis-
tant supervisor of streets.

Q. But under your------

A. Under my instructions.

Q. Under whose 1instructions was the filling,
grading, etc. of the hundred and fifty foot strip of
Maine Avenue done, yours?

A. No, only that portion just north of Atlantic
Avenue.

Q. That is the portion I mean.

A. About a hundred and fifty to two hundred feet,
something like that.

Q. Did Fox tell you why it was that a fifty foot
street would not be sufficiently wide enough for his
purposes?

A. Well, he told me that the buildings, the type
of buildings that he was going to put there wouldn’t
look good there on a fifty foot street, so he preferred
to have it a hundred.

Q. Now, then, did the city, after the passage of
ordinance number 22 which provided for the widen-
ing of Maine Avenue, enter into negotiations, for the
purchase of outstanding interests?

A. Oh, yes, through the agency of Mr. Hackney or
his department.

Q. And you did purchase outstanding interests?

A. Yes, sir, quite a number.

Q. Did the city go ahead in the carrying out of
ordinance number 22 in every way it could.

A. Except where Mr. Fox interfered -and- went
ahead without our consent.
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Q. Now then, was the improvement of St. Kather-
ine’s Place a part of this improvement non; Maine
Avenue or was it a separate transaction?

1 A. Why that was a separate transaction.

Q. Did it.have anything to do with Maine Avenue
at all?

A. Not at all.

Q. Was that improvement made under a separate
ordinance?

A. Yes.

Q. After the opening of.Maine Avenue who*.has
maintained it?

A. The city.

Q. That is through your department?

A. Yes.

Q. What have they done towards maintaining it?

A. Well, they have kept it in condition, they have
scraped the gravel which is necessary quite fre-
quently, they have replaced gravel where there is
holes, and we have sprinkled it every summer since
it has been done.

Q. Has any one else attempted to improve or keep
Maine Avenue 1n condition outside of the city?

A. Not to my knowledge.

; Q. And you are in charge of the lighting depart-
ment of the city too, aren’t you?

A» Yes, sir.

Q. Who lights Maine Avenue ?

A. The city.

Cross-examination.
By Mr. Bourgeois:

Q. Mr. Steinbricker, you say that the city acquired
outstanding property rightsisunder* ordinance
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number 22? How much money did the city pay for
the land it acquired under that ordinance?

A. Well I can’t answer that unless you allow me
to refer to my memorandum.

Q. All right, I don’t mind.

A. The city acquired the land, one-half undivided
interest in a fifty foot owned by Benjamin It. Fox
Company—mo, that is not right—well, we acquired
that piece from Mr. Aber, $24,000.

Q. I don’t care about the names, if you will just
tell me the amounts. You can give the names if you
want to, however.

A. Purchased from one Stevens his right and title
to 150 foot of land at $30 a foot, that 1s $4500, and
they purchased from the Absecon Land Company 50
foot, at $30 a foot, $1500, purchased from the Moebs
Apartment Company, one-half interest in 100 foot
at $15 per foot, $1500.

Q.?That aggregates $31,5007
$31.000. '

Seems to add to $31.500.

Whatever it adds, that is the price.

And that was all that you bought?

Yes.'

Now the only land that has been dedicated to
Atlantlc City for the purpose of completing that
street Was the land dedicated by Fox, wasn’t it, that
riparian grant land?

A. Yes. :

Q. Then you say that the city has maintained the
avenue and nobody else has?

A. Yes, sir.

Q. Had anybody tried to prevent the city from
maintaining that avenue ?

A. Absolutely not.

®.-Didn’t Mrs. Bradley?

ororor
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A. Just a minute, except when Mrs. Bradley had
her fence there.

Q. And she kept it there?

A. She kept it there.

Q. When she bought the land?

A. Yes, sir.

Q. Now did Mr. Fox try to build, or build a fence
in Maine Avenue between Madison Avenue and
Grammercy Place?

A. Yes.

Q. And did you instruct the police department to
go up there and tear it down?

A. No, sir.

Q. How did it come to go down, do you know?

A. Well we got an order from Mr. Sooy, city
solicitor, to send up and have it taken down.

Q. And you took it down?

A. On Mr. Sooy’s advice.

Q. And Mr. Fox tried to prevent Atlantic City
from maintaining it, having possession of it, didn’t
he, Mr. Fox tried to* prevent you from having pos-
session- of that land, didn’t he?

A. When he built the fence, he surely did.

Q. So that while you have maintained it you have
maintained it against his will?

A. Oh, no.

Q. What did he want to put the fence there for
if he didn’t want to keep you away, keep you out?

A. Well I don’t know, unless he wanted to sell
it to the city, wanted money for it.

Q. Don’t you think that is what he wanted to do?

A. T do,

Q. I do too*. Now you say St. Katherine’s Place 1s
a separate transaction?

A. Yes, sir.

Q. In the affidavit you made in this case I notice
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as follows : “In pursuance of conversation with Mr.

Fox and his representations, the city engineer was *

instructed to> prepare and introduce ordinance as

aforesaid.” Now, who instructed the city engineer
to prepare this ordinance?
A. T did.

Q. And the one that you instructed him to prepare
was ordinance number 22, was 1t?

A. Yes, sir.

Q. That is the one for the widening and acquiring
the land ?

A. Yes, sir.

Q. Then you say that afterwards you talked to
Mr. Fox about it and told him that the cost to be
assessed against the land would be the expense or
cost of making the improvement?

A. Yes, sir.

Q. Did he rely on you, what did he say about that?

A. Why he said he would go on and build it
himself. * .2

Q. In other words he assumed what you told him
was a fact, that the city was going to charge him
as much as it cost the city to>do the work?

A. Yes, sir.

Q. And then he would be out the value of the land
entirely and have to pay for the improvement
himself, now that is true, isn’t 1t?

A. That was his own side of the land.

Q. Didn’t he tell you that he was willing to give
you land in consideration of the city doing the work?

A. No, sir.

Q. Mr. Steinbricker, did you ever tell him after-
wards that what you had told him was not correct,
that the city could not assess him the entire cost of
that construction?

A. No, sir.

\g
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Well you understand that it cannot, don’t you"?
No, sir, I do not.

Don’t you?

No, sir.

Don’t you understand as a city official that the
city can only assess for street improvement the
benefit to the adjoining property, not the cost of it?

A. Yes, sir.

Q. Not the cost of it, but the benefit to it?

A. Ido.

Q. Did you tell him that, did you tell him that they
would assess the entire cost to him?

A. I told him probably the improvement, the
benefit would amount to *probably the entire im-
provement, of course I had no authority to set any
price on it.

Q. Didn’t you tell him that it would be the whole
thing, the whole cost would be assessed against him?

A. 1 said probably.

Q. You mean probably told him, or probably be
assessed against him?

A. I told him the entire cost would probably be
assessed.

Q. Well did you make an affidavit reading as fol-
lows: “ That Fox was persistent at all times, first
that the city build a bulkhead at its own expense,
and secondly that the city open up Maine Avenue
for its entire length to the full width of a hundred
feet at its own cost and expense including graveling
grading and curbing thereof, but that he finally did'
the work done by him at his own cost and expense
by reason of the fact that I advised him that if the
city did the work of grading, graveling and curbing
that the entire cost thereof would be assessed
against the property owner there, that it would cost
Fox as much as if the city did it as though he did it

OO FD



Louis Steinbricker—Cross 81

himself.” Then the rest of that paragraph, if yon
want it— ‘Jand would occupy a longer period of time
for completion, and with reference to bulkhead, Fox
do the work himself instead of waiting for the city
to do it by reason of the delay that would be neces-
sitated pending the time when the city could have
secured title in order to do the bulkhead work Fox

wanted.” Now don’t seem to be a thing about

probable in there, simply a bald statement that you

told him. 10
A. T did.

Q. Is that right?
A. Well, if the affidavit says so, I guess it is right.

By Mr. Sooy:

Q. Mr. Steinbrieker, have you ever had any ex-
perience of the assessment of benefits where the
entire cost had been assessed?

20

Mr. Bourgeois: I object. It isn’t his experience
at all. It is what he told this man.

The Court: Yes, I suppose that is the question,
what he told him.

DEFENDANT RESTS.

30
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PLAINTIFF’'S REBUTTAL.

Mr. Bourgeois: I want to offer in evidence, if
your Honor please, deed from Edwin A. Crawford
and others to Benjamin R. Fox for the tract of land
lying on the westerly side of Madison Avenue ninety-
five foot front' on Madison Avenue. 1 am offering
that simply because the deed from Benjamin R. Fox
to Fox Company includes this land with other land.

(Deed admitted in evidence and marked Exhibit
D2))

I offer in evidence deed bearing date the twenty-
second day of August, 1919, between George H.
Earle, Jr., of the one part, and Benjamin R. Fox of
the other, of record in the clerk’s office in.book 611,
of Deeds, page 236, for the land beginning at the
corner of Grove Tract that I just offered in evidence,
then running out to the railroad right of way, along
the railroad right of way, thence direct to high-
water mark, covering, crossing over Maine Avenue,
then along high-water mark to the northerly line of
Grammercy Place, or Arctic Avenue, then to the
place of beginning, covering all of that land.

(Deed admitted in evidence and marked Exhibit
D3.)

The other deed from Fox toi Fox Company cover-
ing both tracts is already in evidence.
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Theodore W. Schimpf, sworn for the plaintiff.
Direct examination.

By Mr. Bourgeois:

Q. Mr. Schimpf, you are a practicing attorney?

A. Yes, sir.

Q. And you have some information concerning the
dispute between the Benjamin R. Fox Company and
Atlantic City?

A. I have.

Q. How did it occur that you became possessed
of knowledge concerning that transaction or negot-
1ation?

. A. I represented Benjamin R. Fox during the ne-
gotiations with the city and subsequently the Benja-
min R. Fox Company in this dispute with this city.

Q. Did you ever appear before the City Commis-
sioners or the City Commission in session so that
they would know you represented them?

A. T did.

Q. Represented Fox or the Fox Comany? Now
when did the negotiations first begin before the Com-
mission?

A. Before the Commission, that was in—Dbefore
the administration that lasted until May, 1920, be-
fore the Commissioners who were in office until that
time.

Q. Will you relate to the Court and jury the ne-
gotiations, so far as you know them, beginning in
the earliest part and coming down to the present
time, just your knowledge of them?

A. 1T went before the board of commissioners of
the City of Atlantic City with Mr. Fox in the fall of
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'1919, or in the very early part of January, 1920.
My recollection is not exact as to the date, but I
think it was in November or December of 1919. At
that time the commissioners were Harry Bacharach,
Charles D. White, Mr. Beyer, Mr. Thompson, and I
think Dr. Cochran. Mr. Steinbricker was not a
member of the commission. There were present at
that time, Mr. Sooy, the city solicitor, Mr. Ferskie
and Mr. Hackney in addition to the board of com-

10 (missioners. I proposed to the board of commis-

20

30

sioners, representing Mr. Fox, that, inasmuch as he
was about to expend a very large sum of money in
the improvement of the block between Atlantic Ave-
nue and Grammercy Place on the westerly side of
Maine Avenue, that he would like to have their im-
provement of Maine Avenue made as soon as pos-
sible and in time to benefit him with the erection of
these properties and also to have St. Katherine’s
Place made into a street. At that time, by this de-
cision of this case, as stated to the commission, by
reason of the decision in the United States District
Court, in the case of Elliott against Atlantic City,
Maine Avenue between Grammercy Place and Madi-
son Avenue was decreed by that court to be a street
of only fifty feet in width. The same condition with
respect to the map upon which that decree was made
existed with reference to the block between Arctic
Avenue and Atlantic Avenue, or Grammercy Place
and Atlantic Avenue. And I felt, and told them so,
that if any action were begun by the property own-
ers in the block it would probably result in the
same decree. .

Mr- Perskie: If your Honor please, I object to
that testimony. That is not a part of the negotia-
tions.
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The Court: This 1s what he said. The witness
states this is what he said to the commissioners, I
suppose a part of the conversation.

A e that if the city would widen Maine Ave-
nue to one hundred feet-~-I also stated to them that
Fox owned all of the property on the west side of
Grammercy Place, on the west side of Maine Avenue
between Grammercy Place, and a point I think, one
hundred and fifty feet north of Atlantic Avenue, that
he owned or had an interest in the part on the east
side of Maine Avenue extending from Grammercy
Place to a point 200 feet south of Grammercy Place,
and that he had some interest in property between
that point and Atlantic Avenue, on the east side of
Grammercy Place.

That he owned the whole of the property on
both sides of Maine-Avenue between Madison and
Grammercy Place, and that he owned also all prop-
erty on St. Catherine’s Place from a point, from
Grammercy Avenue to a point 150 feet north of At-
lantic Avenue. That, if the city would widen St.
Catherine’s Place to 75 feet, and Maine Avenue to
a 100 feet in width, and pay the cost of bulkheading
and paving those streets, without subsequently as-
sessing him for the benefits of paving those streets,
that he would give the city a deed for the property
on the easterly side of St. Catherine’s Place 25 feet
wide by 400 feet in length, that he would give them
his interest that he had on the easterly side of Maine
Avenue, whatever that interest was, between Gram-
mercy Place and Atlantic Avenue, and that he would
also give them a deed for the 50 foot strip 475 feet
long on the easterly side of Maine Avenue between
Madison and Grammercy Avenue. That was dis-
cussed then, in a more or less informal way and Mr.

jq
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Charles D. White, then a member of the board of
commissioners, and at that time director of streets
and public improvements, was called upon for an
expression of opinion and he said to the board that
he had had a great deal of negotiation with Dr.
Fox about the matter and that he was prepared to
approve of it, and sponsor it. So the board agreed
that they would accept the proposition and intro-
duce the necessary ordinance to widen Maine Ave-
nue to 100 feet, and St. Catherine’s Place to 75 feet,
that they would acquire whatever interest any prop-
erty owner had on the outside of Maine Avenue, and
would build that street, but would not assess the
Fox Company, or Fox, after the street was built for
benefits. Now that is about all the conversation there
was at that meeting of the board of commissioners.

Q. W”niat was the next step in the transaction?

A. Subsequently, I had some conversation with
Mr. Hackney about the preparation of the St. Cath-
erine’s Place deed. It appeared that they wanted
to go ahead with that part of the improvements first
and they were then ready to go ahead with it. What
subsequently happened was that Charles D. White,
as a member of the board of commissioners, intro-
duced an ordinance, I think known as #2, on Janu-
ary eighth, which was finally adopted by the board
of commissioners on January 22nd, for the improve-
ment of Maine Avenue, and that ordinance was
subsequently repealed by ordinance number 22
which Mr. Steinbricker introduced in April, and
which I think was finally passed on the twenty-
second of April providing for the improvement of
Maine Avenue 100 feet wide. The St. Catherine’s
Place ordinance had already been introduced, I be-
lieve, and that improvement was practically ready
to go through. We gave Mr. Hackney a deed for
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the St. Catherine’s Place property. I think he got
two deeds, one from William H. Bartlett Company
and the other from Benjamin R. Fox, or the Benja-
min R. Fox Company, hut at that time that Bartlett
deed was used because that property was under
contract to be sold to us, if it had not actually------

Q. When you say Bartlett, you mean Fox?

A. I mean either Fox or the Fox Company. The
Benjamin R. Fox Company was organized some
time before this title was actually transferred to
them, and negotiations were had with them looking
towards the transfer------

Mr. Sooy: I object to the organization of the Fox
Company.

The Court: I suppose it is a question of the ne-
gotiations that took place.

Q. I suppose that fact wasn’t brought to the at-
tention of the city?

A. No,T don’t think so.

Q. Now what was your next step?

A. I had very little more to do with the trans-
action then. The matter went on between Fox and
the city and in June, 1920, I left the matter then
with my law firm, which then consisted of Thomp-
son, Schimpf and Hanstein, and when I got back in
the fall, in September of 1920, I asked Fox if the
city—

Mr. Sooy: I object to what you said to Fox.

The Court: 1 suppose the conversations with
Fox are not admissible.

Mr. Bourgeois: 1 suppose he can say what he

JO
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asked Fox, he can tell what he did do, he can tell
what was done.

The Court: No, I don’t suppose he could out of
the presence of the party to be 'bound.

Q. At any rate, what was the next transaction
with the city officials, you had a conversation with
Foxf

A. I had a conversation with Fox.

Q. As a result of that, you did what?

A. T did nothing as the result of that conversa-
tion.

Q. Why did you do nothing as the result of that
conversation?

A. There didn’t appear to be anything to do just
at that time.

Q. Now what happened then?

A. The matter went on then, for a long period of
time. It had begun in the fall of 1919, the buildings
were well under way in the summer of 1920, and I
think were completed sometime about the' time the
street was completed along in November of that
year and the buildings were occupied sometime
during the fall of 1920, I think, the city called upon
us for a deed for the outside of Maine Avenue south
of Grammercy Place, and that deed was prepared,
and I approved i1t and it was executed.

Q. Prepared by Mr. Hackney?

A. It was prepared by Mr. Hackney and submit-
ted to me, and I approved it, I approved both deeds,
both the St. Catherine Place deed and the Maine
Avenue deed, and that deed was executed and the
city got it. Things went on then until about the
second of June or the very last day of May, as near
as I can recall------
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The Court: What year? -

A. Of 1921, Fox came in the office, and as a result
of that conversation that I had with Fox, I went
down to see the board of commissioners with Fox,
and he saw them. I think I went to see the Mayor
first, and he called for Mr. Sooy, and the whole bur-
den of the thing was that Mrs. Bradley had closed
off two hundred feet of Maine Avenue, fifty feet
wide, between Grammercy Place and Atlantic Ave-
nue, she had built a fence through the middle of
what was then laid out as a hundred foot wide street
at that point, she had closed up both ends, running it
into the side walk, so that nobody could get through,
and that happened on a day that we had a com-
mittee from a large financial institution down there
appraising our property for the placing of a mort-
gage, they and the fence arrived at the same time,
and they departed but the fence did not. I went
down to see the mayor and he then called the city
solicitor, and I tried to induce the mayor and city
solicitor to take that fence down, which they de-
clined to do upon the theory that they had no power
to do it, no authority or power at all, and then we
had a meeting of the board of commissioners with
the mayor, and city solicitor a few days after that,
a day or two after it at which I was again present,
and the burden of the board or the substance of the
conversation by the members of the board was that
there had intervened an election in May, 1920, and
that the present commissioners were not fully aware
of the agreement made with Fox concerning that,
street and they wanted to know all about it, and I
told them all about it, I told them from the beginning,
I told them a good deal more than I have testified to,
because I told them about Fox’s negotiations with
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Charles D. White long-before I ever got into the
matter, or appeared before the commission. In
other words, I rehearsed the whole thing over, my
own knowledge of it and what Fox had told me
about it, and the transactions also that had occurred
between he and Mr. Steinbricker and Mr. Hackney
With reference to the building of the streets, grades
and so forth. In other words, I told them what I
knew about the thing and I told them what Fox had
told me about it. So that they had before them, as
far as I believe, an accurate and comprehensive and
chronological history of the whole transaction. All
of the present members of the board were there, Mr.
Perskie. was sent for, Mr. Sooy was there, and Mr.
Hackney was there, and I demanded that the city
carry out its agreement with us and also demanded,
really, because I must confess I was pretty well
overheated about the thing, why they hadn’t already
carried out their agreement with us, and acquired
the title to the property on the outside of Maine Ave-
nue, so that, from the fact our improvements were
completed, that we could not have been put in the
financial danger that we were put in because of the
closing in of that street. At that time I was a mem-
ber of the board of directors of the Benjamin R.
Fox Company, a stockholder in it, and I had more
interest in the matter than just representing him
as an attorney. They said that they had ordered
the city solicitor to proceed to acquire Mrs. Brad-
ley’s property by condemnation, wanted to know
why he hadn’t done it, and Mr. Sooy said that he
had turned that matter over to Mr. Perskie to attend
to, and then Mr. Perskie was sent for and Mr. Per-
skie said that he had been too busy to attend to it.
I think at the time of this conversation it was about
fourteen months after the agreement had originally
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been made. We couldn’t get the city to make any
move toward tearing down that fence. They abso-
lutely declined to do it. The mayor was quite will-
ing to do it but the city solicitor advised him he
hadn’t any authority to do it and the rest of the
commission thought they should not do it, so the
fence stayed. From that time on until the prop-
erty of Mrs. Bradley was acquired, I didn’t let the
commission or the city solicitor’s office or anybody
else rest. Finally that property was acquired. We
then declined, because of the dangerous position
that we had been put in on the failure of the city
to carry out its contract with Fox, to convey the
property between Grammercy and Madison Avenue.

Q. Had the city built the bulkhead between Madi-
son Avenue and Grammercy Place and built the
street?

A. Had not.

Q. At the time you declined to go into it?

A. It had not, and not only that, but since then
they have assessed us for benefits in St. Catherine’s
Place.

Q. At that time they had passed this ordinance,
instead of excluding the Fox Company or Fox from
payment for the improvement, they provided that it
should be assessed against him, this ordinance num-
ber twenty-two, had they passed that?

A. That ordinance was passed in April, 1920.

Q. And had been passed, and at that time they
were proposing to make him pay for the improve-
ments ?

A. Yes, apparently from the ordinance.

Q. What next came along?

A. Fox saw me a number of times and I saw vari-
ous members of the city commission from time to
time about matters, about our refusal to give them
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this deed, and asserted to the board of commis-
sioners at once that we would regard that property,
our promise to give them any further deeds or any-
thing else at an end, because they had not kept
their agreement with us, and that we would take,
we would put a fence up in that street, put up a
fence around our own property because they had
no right in there at all, and they told me that if we
did that they would immediately tear the fence
down. We put the fence up and they threatened
to tear it down, and I went into the court of chan-
cery with a bill for injunction, and the Vice-Chan-
cellor decided that X could not have a re-
straining order against the city because an eject-
ment suit must be brought first and the title to the
property settled.

Q. Simply a matter of law, technical ?

A. It is a matter of law, and practice, and the city
went in, I suppose the police department, and not
only took the fence down but took all the materials
away, which were quite valuable, so in addition to
/the rest of it they had got that.

Q. They didn’t want you to put that material
back, I suppose?

A. No, it was just a fence 475 feet long, 50 feet
wide on two ends.

Q. What after that?

A. After that there was some conversation with
members of the commission and the city solicitor’s
office about their lack of knowledge about this whole
transaction, and so in the early part of March—I
went to them and suggested to them that in view of
their utter failure to perform their promise, which I
think 1s the language I used to them, that they
could not have that property, that 50 by 475 feet on
the easterly side of Maine Avenue, but that we
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would do either one of two things, with them, we
would either sell that property to them for its ac-4
tual value or we would demand of them payment to
1ls f6r the cost of the paving of Maine Street, which
they had promised to pay. They did not pay the
cost of paving St. Catherine’s Place, though they
have assessed us for it.

Q. In other words then, the original agreement
was that if they would do the improvement, pay for
the improvement without cost to Pox .dr the Fox
Company, that company would give the land, and
after they didn’t, you finally made a further prop-
osition to them that if the work had been done, if
then they would pay the cost you would give them
the land!

A. We would give them the land if they would
pay us the cost of the improvement, or we would
give them that land if they would pay us the cost
of the land. I mean the land which we have still
withheld from them. They have got our deeds to
the rest of it.

The Court: You mean the strip that is here in
suit?

A. Strip that is here in suit, yes. What has been
referred to as the easterly 50 feet of Maine Avenue
between Grammercy Place and Madison Avenue.
Yes, I told them we would give them that strip if
they would pay us for the money we had expen-
ded in paving Maine Avenue, we would give them
the strip if they would pay us the value of that
strip. After that there was still some talk about
certain commissioners having not been members of
the former commission when the negotiations were
had, and the agreement made, and in March of 1922,
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in order that there could be no further lack of in-
formation on the part of the city, I dictated and di-
rected a letter to the city.

Mr. Bourgeois: Mr. Sooy, have you that letter?

Mr. Sooy: Which one, February or March, Mr.
Schimpf?

The Witness: Letter I had to do with is March.

Mr. Sooy: There is one of February and one of
May.

Q. I show you a letter of May fifteenth, 1922, and
ask you if that is the letter you refer to?

A. Let me use my own copy, otherwise I will
have to read this through. It is quite a long letter.
May I use this, Mr. Sooy?

Mr. Sooy: Yes, sure.

A. This i1s the letter I dictated and caused to be
executed by the Benjamin R. Fox Company and
had taken to the mayor and board of commissioners
of the City of Atlantic City on April fifteenth, 1922.

(Letter referred to offered and admitted in evi-
dence and marked Exhibit P4 and read to the jury
by the witness.)

Q. What reply did you get to that, do you know?

A. I never had any reply, never saw any.

Q. Anything happen after that?

A. Well, before that I went to see the city about
permitting Sebring to fly there. This man went on
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the very property that we had given the city a deed
/for.

Mr. Perskie: If yonr Honor please, he is testify-
ing to negotiations with the city, I don’t see what
relevancy that has.

The Court: No, but I suppose that if it relates
to what the bargain was it was competent.

(Exception not£d for defendant.)

A. We gave this deed to the city in November, as
I recall it, and in the early part of the summer of
1920, Sebring appeared there with his airplane.

Q. The deed was given for street improvement
and they were using it for something different, is
that the idea?

A. T don’t remember just what the deed says, I
think the deed dedicated it both for street and park
purposes. I think we gave them a deed in fee
simple to our land on Grammerey Place and Maine
Avenue, I don’t think that was a deed of dedication,
I think that was a deed in fee simple. Sebring came
there with his airplane right across the street from
these beautiful apartment houses and proceeded to
conduct a business on that land all that summer. I
went to the city and the mayor, city solicitor, time
after time about it with Fox.

Mr. Sooy: 1 object to this, being not relevant at
all.

The Court: How is it competent, how is it mat-
erial?

NewJersey Statelibrary
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A. With putting up the fence in Maine Avenue—
were you asking me?

The Court: No, I am asking Mr. Bourgeois.

Mr. Bourgeois: I don’t know unless it was given
for the purpose of having a street built there, 1if it
was given for that purpose, then, of course, it would
be relevant.

The Court: I suppose if they made other use of
it that may be material, but what was said upon the
question does not seem to be material.

Mr. Sooy: Not only that, but this is outside of
the street entirely the flying is done.

The Court: No, according to Mr. Schimpf’s
testimony, Mr. Schimpf says it was upon this land
that was given for street purposes.

A. I don’t say given for street purposes. I think
that was in fee simple. I think it was on the land
given in the park to build that street.

Mr. Sooy: But not on the street at all?

The Court: I don’t believe it is material.

Q. I suppose flying of these machines in front of
the apartment is not particularly advantageous to
the apartment house?

Mr. Sooy: Objected to.

The Court: I don’t think that is competent.
Objection is sustained.
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Q. Do you know anything else or have you told
us all”?

A. That i1s all I recall at the present time.
Cross-examination.
By Mr. Sooy:

Q. Mr. Schimpf, you went to Europe in 1920,
didn’t you?

Al June seventeenth and returned September
thirteenth, 1920.

Q. June what?

A. Seventeenth.

Q.: And returned in December?

A. September thirteenth.

Q. The entire improvement had not been com-
pleted, then; on your return, had it?

A. I am not sure about that. I didn’t pay much
attention to the physical aspect of things up there.

Q. Now you say that you went in and had a con-
versation with White either the latter part of De-
cember or the early part of January?

A. No, I didn’t say that.

Q. What?

A. I didn’tbsay that.

Q; When you say you went in and had your con-
versation with Mr. White, your first conversation
with reference to the proposed improvement of
Maine Avenue.

A. I didn’t say I did.

Q. You went before the commission then in the
'latter part of December then, or the early part of
January?

Ai Yes.

Q. It has been testified that Mr. Steinbricker
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went in on the twelfth, I think, or fifteenth of Janu-
ary,.as a result of your conversation with Mr. White
and the commission ordinance number two was in-
troduced and passed, wasn’t it?

A. I think so.

Q. You never had any conversation with Mr.
Steinbricker prior to the passage of that ordinance,
did you?

A. No.

Q. Nor did you have any conversation with the
members of the commission as they existed after
January fifteenth with reference to the passage of
the ordinance before you went to Europe, did you?

A. I don’t think so.

Q. You assisted in the preparation of ordinance
number two, did you?

A. No.

Q. Did you look over the ordinance after it had
been passed?

A. Well, T can’t remember that specifically, I
watched this matter in a general way, yes.

Q. You were the attorney watching it?

A. Yes.

Q. And you knew that it had been passed?

A. I think so.

Q. Did you, to Mr. Steinbricker or any other
member of the commission as it was consisted after
January fifteenth, 1920, object that ordinance num-
ber two provided that ordinance number two pro-
vided that it should be made and the benefits as-
sessed?

A. Ordinance number two?

Q. Yes.

A. I don’t think so.

Q. I call your attention to ordinance number two
and ask you whether or not you noticed there that
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the benefits were to be assessed in accordance with
the, I mean the damages were to be assessed in accor-
dance with the benefits?

A. Do I notice that it does say so?

Q. Yes.

A. Why, of course. *

The Court: Did you, was the question.

A. I don’t ever remember seeing the ordinance jq
and reading it, but maybe I did, probably I did, but
I have no recollection of it.

Q. You were the attorney for Mr. Fox and also
a stockholder in the company at the time, were you
not ?

A. Well, I have been a stockholder in the com-
pany practically ever since the stock was issued. I
don’t remember when that was, but probably at that
time.

Q. You knew you were attorney at that time? 20

A. I was attorney.

Q. And took care of this situation? After the
ordinance had been passed and up until the time
the improvement had been completed, did you ever
object to'the commissioners that the ordinance pro-
vided that Fox must pay the benefit for the im-
provement along his land?

A. The ordinance doesn’t say so.

Q. What does the ordinance say with reference to
the assessment of benefits, let’s see what it says, ~0
read that portion?

A. “The work of improving” ------

Q. Suppose you read it out loud.

A. You didn’t show me the right part of it. “ The
work of improving and protecting Maine Avenue
as aforesaid shall be undertaken as a local improve-
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meni and after the completion thereof, a just and
equitable assessment of benefits conferred upon any
lands and real estate by reason of such improve-
ment and protection shall be assessed thereon in
the manner provided by law. If the benefits so as-
sessed shall not equal the cost and expense of the
improvement and protection the balance shall be
paid by the city at large.’’

Q. In other words that does provide for assess-
meni of benefits on all of Mr. Fox’s lands after the
Improvements are completed, does it not?

A. I don’t think so.

Q. What does it provide?

A; It provides for the assessment of benefits to
land benefitted by that improvement.

Q. Mr. Fox’s lands would be benefitted by the im-
provement, wouldn’t they?

A. Yes, and so would the city’s, you could assess
the city’s land there.

Q. The city own any land?

A. The city owns it now, long before the assess-
ment was made, the assessment on Maine Avenue
hasn’t yet been made.

Q. In other words you mean by that if Mr. Fox
had conveyed to the city in accordance with the
terms, and the city had owned the land, then there
would have been no assessment?

A. There would be no assessment against lands
owned by Fox, there would be an assessment against
lands owned by the Moebs Apartment House.

Q. Why wouldn’t there have been an assessment
against Fox if he had not conveyed to the city?

A. Because the city agreed not to assess and he
did convey to the city.

Q. But the ordinance provides for an assessment,
does it not?
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A. It does.

Q. It don’t discriminate against the Moebs Apart-
ment between Fox, does it?

A. You know that in the case of an agreement—

Q. I want an answer to that question.

A. T say the ordinance does, that paragraph does,
but the agreement with the commissioners didn’t
read like that, the ordinance certainly does.

Q. I don’t want the agreement with the commis-
sioners at the present time. 40

Mr. Bourgeois: If the Court please, I object.

The Court: I suppose this is an argument with
the witness. The ordinance speaks for itself.

Mr. Bourgeois: Mr. Fox isn’t a party to that or-
dinance, he is a party to the agreement, and they
can’t violate his agreement by passing an ordi-
nance referring to that. mq

The Court: Wouldn’t be bound by the ordinance
in the absence of any agreement with him with re-
gard to its terms.

Mr. Bourgeois: If he makes an agreement with
the city and they pass an ordinance to assess that he
1s not bound by it.

Becess taken until 1.30 o’clock P. M. 30
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AFTERNOON SESSION.
Trial of the cause resumed at 1.30 P. M.

Mr. Sooy: I ask permission to reopen the case to
put the city commissioners on for a few questions.

(Permission granted.)

Edward L. Bader, sworn for the defendant.

Direct examination.
By Mr. Sooy:

Mr. Bader, you are Mayor of Atlantic City?
Yes, sir.

Have been since when?

1920.

May of 1920?

May of 1920.

Did you, as Mayor of Atlantic City, ever
agree with Mr. Fox that you should reimburse or
that the city would reimburse Mr. Fox for improve-
ments made by him on Maine Avenue in the widen-
ing of Maine Avenue and the paving thereof?

A. No.

Q. Did you ever authorize anyone else to do so?

A. No.

Q. Did you ever agree with Mr. Fox or the Ben-
jamin R. Fox Company for the city that the city
should purchase from Mr. Fox the land that is com-
prised in the area between Madison Avenue and

LrOoroOZo
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Grammercy Place on the easterly side thereof, be-
ing a tract 50 feet wide by 475 feet in length?
A. No.

Cross-examination.
By Mr. Bourgeois:

Q. Did you ever have any knowledge of this trans-
action about the improving of Maine Avenue be- jq
tween Madison Avenue and Atlantic?

A. I know the proposition came up before my time
but we had several conferences with 1t afterward.

Q. Was Mr. Fox ever at one of those confer-
ences ?

A. Yes.

Q. Mr. Schimpf?

A. Yes.

By Mr. Sooy: 20

Q. At any of those conferences was it ever sug-
gested that the city buy Mr. Fox’s land or that they
reimburse him for the moneys that he had expended
in improving Maine Avenue?

A. No.

By Mr. Bourgeois:

Q. Did you ever see this letter, Mayor? (Refer-
ring to Exhibit D4.) A
A. I suppose I saw a copy of it, if not the origi-

nal. Yes, I guess that is the one.
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Albert L. Beyer, sworn for the defendant.

Direct examination.
By Mr. Sooy:

Q. Mr. Beyer, yon are city commissioner of At-

lantic City?

- Yes, sir.

Occupy the office of what?

Director of finance.

How long have you been city commissioner?

Since 1912.

Continuously?

Yes, sir.

Occupied that same position all thnt time?

Yes, sir.

. Did you ever agree or were you ever present

20 at a conference with the city commissioners where
they agreed with Mr. Fox that the city would re-
imburse him for themmoneys that he expended in
improving Maine Avenue?

A. No.

Q. Did you on behalf of the city or were,you ever
present at a conference where the city .commis-
sioners agreed with him that they would purchase
from him the land on the easterly side of the mid-
dle line of Maine Avenue between Madison Avenue

30 and Grammercy Place 50x475?

A. No.

10
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Gross-examination.

By Mr. Bourgeois:

Q. Mr. Beyer, I show you Exhibit D4 and ask
you if you ever saw that letter!

A. Yes, a copy of this.

Q. Did you answer it!

A..No. 10

iEdward L. Bader , recalled.
Cross-examination.
By Mr. Bourgeois:

Q. Mayor, did you answer this letter I showed 20
you, D4?
A. No, sir.

William S. Cuthbert, sworn for the defendant.
Direct examination.

By Mr. Sooy:

Mr. Cuthbert you are a city commissioner?
Yes.

Have been since about when?

January fifteenth, 1920.

What position do you occupy?

LPOoro
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A. Director of public safety.

Q. Did you ever, as a commissioner on behalf of
the city agree with Mr. Pox that the city would re-
imburse him for moneys expended by him in im-
proving Maine Avenue?

A. No, sir.

Q. Did you ever agree for the city, or were you
ever present at a conference that the commissioners
agreed to purchase from Mr. Fox his land lying east-
wardly of the middle line of Maine Avenue between
Madison Avenue and Grammercy Place?

A. No, sir.

Q. Did you, as a commissioner receive from Mr.
Benjamin R. Fox a letter dated February twenty-
seventh, 1922, addressed to yourself?

A. Yes, received a copy.

Q. Was there annexed to that this copy of a letter
that Mr. Fox had sent to Mayor Bader?

A. Yes, that is right.

By the Court:

Q. Is that the form in which you received it?
A. Yes, sir.

By Mr. Sooy:

Q. And you turned it over to me?
A. Absolutely.

Mr. Sooy: I will offer it in evidence.

(Letter referred to and admitted in evidence and
marked Exhibit DIO.)
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Cross-examination.
By Mr. Bourgeois:

Q. Witness is shown letter DIO and asked did you

answer 1t?

A. No, sir.
Q. Just treated it with sort of silent contempt, is

that right? 10

A. Well, we have a city solicitor for that, I turned

the letter back to him.

Q. Did he answer it?
A. That I couldn’t tell you.
Q. Which did you have a city solicitor for, to

answer them or treat them with silent contempt?

A. That is up to the city solicitor.
Q. Did you ever see the letter I show you now,

P4, that seems to be addressed to you?

A. No, sir. - 'f 20
,Q. Ever see a copy of it?
A. No, sir.

Q. Were you one of the city commissioners on the

MMifteenth of April, 19227

A. 1922, yes.

Louis Kuehnle, sworn for the defendant.
30

Direct examination.
By Mr. Sooy:

Q. Commodore, are you a member of the city

commission?

A. T am.
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Q. Have been since what time?

A. May, 1920.

Q. Have you as a member of the city commission,
on behalf of the city, ever agreed with Mr. Fox or
were you ever present at a conference with the city
commissioners where they agreed on behalf of the
city with Mr. Fox to reimburse him for moneys ex-
pended by him in improving Maine Avenue?

A. No, sir.

Q. Have you, on behalf of the city, or have you
ever been in a conference where the other commis-
sioners in behalf of the city have agreed to pur-
chase from Mr. Fox land lying eastwardly from the
middle line of Maine Avenue between Madison and
Grammercy Place?

A. No, sir.

Cross-examination.

By Mr. Bourgeois:

Q. Mr. KueKnle, I show you a letter under date of
fourth of April, 1922, addressed to the mayor nnd
board of commissioners of Atlantic City, P4, and
ask you if you ever saw that letter or a copy of it?

A. I have some knowledge of the letter, yes, sir.

Q. Did you answer it?
A. T did not.
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Theodore W. Schimpf, resumed.
Further direct examination.
By Mr. Bourgeois:

Q. Mr. Schimpf, just one question I wanted to
ask you so Mr. Sooy can cross-examine. Did you
ever have any conversation over the telephone or 10
directly with Mr. Sooy about this matter?

A. 1 had a great many conveisations with Mr.
Sooy directly and over the telephone I think, about
it.

Q. Ever have a conversation with him touching
the ordinance that authorized that the improvement
1s to be made as a local improvement and the prop-
erty is to be assessed?

A. No, I don’t think so.

Q, Ever have any conversation with him about 20
the assessment?

A. Yes.

Q. What was it?

A. After the assessment was made on St. Cath-
erine’s Place, I called him over the telephone and
told him that an assessment had been made against
the Benjamin R. Fox Company for street improve-
ment over land which he had given the city, and
that that assessment could not have been made be-
cause i1t was understood that no assessment would 20
be made for those streets, and he told me, I think,
that Mr. Perskie was in charge of those assessments,
but if I would appear before the commission and
make that statement to them they would probably
remove it.
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Cross-examination.
By Mr. Sooy:

Q. Did you ever call Mr. Perskie up and ask him
anything about it?

A. 1 did.

Q. Did you ever appear before the commission

and ask them to remove 1t?
A. T did not.

Mr. Bourgeois: What does Mr. Perskie say?

Mr. Sooy: Mr. Bourgeois, I will take care of
this matter.

Q. That conversation that you had with the city
commissioners prior to the introduction of ordi-
nance number two you say was an informal discus-
sion of the entire matter?

A. Oh, no, it was an official meeting of the board
of commissioners.

Q. Official public meeting? You mean to say
that the discussion you had with the board of com-
missioners prior to January, 1920, was an official
public meeting?

A. It was an official public meeting.

Q. Was there any resolution passed by the board
at that time embodying any of the terms of your
discussion?

A. I think so.

Q. Then, as a result of your discussion with the
commissioners prior to January of 1920, was the
introduction of ordinance number two, was 1t?

A. I think so. Mr. Fox was in communication
with them but I was not.
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Q. But the first official act of the city was the of-
ficial introduction of ordinance number two?

A. That i1s my belief.

Q. And that ordinance recites in it that the im-
provements shall be made as a local improvement
and that requires that notice be mailed to each one
of the property owners affected, doesn’t it?

A. It does.

Q. Do you remember whether or not, you as solic-
itor of the Fox Company, received such a notice?

A. I never received any such notice.

Q. Nor the solicitor of Benjamin R. Fox who per-
sonally owned this property?

A. T personally never received any such notice or
ever saw one.

Q. You say that after the introduction of that
ordinance, you don’t remember whether you read it
over or not?

A. T have no recollection of reading; the ordi-
nance. It may be that I may have done so.

Q. And you never did, or have you read over the
ordinance since its final passage?

A. I read it this morning.

Q. That 1s the first time that you remember hav-
ing read it since?

A. That is the first time I can recall having read
it.

Q. Are you sure of your dates, Mr. Schimpf, with
reference to your discussion as to the widening of
Maine Avenue?

A. You mean sure of the time of holding that
meeting?

Q. Yes.

A. No.

Q. The reason I ask you that, Mr. Schimpf, is
this, that ordinance number twenty-two was intro-
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dueed April eighth, 1920, three months after the in-
troduction of the ordinance for the improvement of
Maine Avenue, and the ordinance of May eighth,
1920, provides for the widening of Maine Avenue;
1s 1t not possible that your discussion for the widen-
ing of Maine Avenue was a little prior to April
eighth, and after the passage of ordinance number
two!

A, No, I think not, because I am perfectly cer-
tain that C. D. White was a member of the board of
commissioners at the time my discussion was had
with the board of commissioners. I am just as
reasonably certain that Dr. Cochran was too.

Q. Isn’t it quite possible that after the introduc-
tion of ordinance number two, which merely provi-
ded for the improvement of Maine Avenue and the
putting in of a wooden curb and the gravel surface,
and a fifty foot street, that your attention being
called to that by the fact that Mr. Fox would re-
quire a nicer looking street than that, that you had
a conference with the commission asking them to
pass the widening ordinance?

A. 1T don’t think so. I think it was prior to the
introduction of that ordinance. Do you want me to
say why I think so?

Q. No, I don’t care why, but I just want to get
what the facts may be. Then ordinance number
two had been passed which provided for merely the
improvement of Maine Avenue as a fifty foot street,
and having that done as a local improvement, and
the assessment for benefits, and can you tell under
what circumstances Mr. Steinbricker introduced the
ordinance number twenty-two providing for the
widening of Maine Avenue?

A. I don’t know anything about it.

Q. You were still representing Mr. Fox at that
time ?
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A. Yes, but I was not having anything to do with
this matter with the board of commissioners at that
time.

Q. Now, then, you had had, according to your rec-
ollection of the conference with the commissioners, an
agreement whereby the city commissioners consen-
ted to widening Maine Avenue and you said that you
never remonstrated with them over the introduc-
tion of ordinance number two which did not
provide for the widening of Maine Avenue, am I
correct in that!

A. You are.

Q. Then don’t it appear highly true that you
had a conference with them and asked them to in-
troduce ordinance number twenty-two in order to
carry out their agreement to widen?

A. No, as the probabilities, I think that Mr. Hack-
ney looked after that himself, if you want prob-
abilities, that he and Mr. Steinbricker and Mr. Fox
got together over the question of the introduction
of a proper ordinance,

Q. You don’t know anything about it?

A. I don’t know anything about the introduction
of either ordinance, so far as my personal recollec-
tion is concerned.

Q. And didn’t protest against either ordinance?

A. No, I don’t know that I ever saw either one of
them until last week, when I seen them. I am not
sure I didn’t see them however.

Q. When it comes to St. Catherine’s Place, you
said St. Catherine’s Place was seventy-five feet
wide, you didn’t mean that, did you?

A. Yes, I said that was to be made seventy-five
feet wide.

Q. Was that the agreement between the commis-
sioners and Mr. Fox that it should be seventy-five
feet wide?
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A. At least we should give them twenty-five feet
in order to make seventy-five.

Q. Isn’t it a fact that the giving of twenty-five
feet would have only made it a fifty foot wide street?

A. Perhaps it is.

Q. What was the opening out to Grammercy Place
to St. Catherine’s Place when you gave that land?

A. T don’t know.

Q. Only fifteen foot, wasn’t it?

IQ A. I haven’t any idea.

20

30

Q. That was all talked over, wasn’t it?

A. No, I don’t think any actual dimensions of
that opening was talked over, the natural cpndition
of the street and the bad openings at both ends were
talked over, but I don’t know how wide they were,
nor how Wide they are now.

Q. Must have been some agreement, wasn’t there,
as to the width it was to be after they used the Fox
land?

A. Not as to the openings, no.

Q. Not as to their openings, but how about their
middle part?

A. Yes, there was an agreement as to how wide
it should be. My recollection is seventy-five, though
it may be bad in that respect.

Q. Now, then, you say that your recollection of
the conversation was that Fox was to give a deed
and the city was not to make any assessment for,
benefits ?

A. Unquestionably.

Q. And you approved the deed from Fox to the
city dedicating the lands necessary to widen St.
Catherine’s Place?

A. T Hid.

Q. And you didn’t insert, see the necessity of in-
serting in that deed a provision that would relieve
Mr. Fox from the assessment of benefits, did you?
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A. T did not.

Q. And there is no such provision?

A. 1 think not.

Q. Now then, that deed, however, did contain
such conditions as—did contain other conditions,
did it not?

A. I don’t remember what that deed contained.
I haven’t seen it for— -

Q. Now, then, you also passed that and approved
the deed from Benjamin R. Fox to Atlantic City for
the riparian rights outside of Maine Avenue, did
you not?

A. T did.

Q. And you approved that?

AL T did.

Q. Did you insist that they put in there as a con-
dition that there should be no assessment of bene-i
fits against Mr. Fox?

A. T did not.

Q. You knew at that time that ordinance number
two provided for the assessment?

A. I don’t know that I ever knew of the passage
of ordinance number two.

Q. You did insert, however, in the deed from
Benjamin R. Fox Company to the City of Atlantic
City, the conditions under which Atlantic City
should enjoy the use of that property under that
deed, did you not?

A. I don’t believe I inserted anything in the deed.
I either approved the deed the way Mr. Hackney
had drawn it or made some suggestions to him.

Q. There were inserted in the deed which you ap-
proved three conditions, were there, under which
the property should be occupied, deed from Benja-
min R. Fox Company to City of Atlantic City, dated
July first, 19207

10

20

30



10

20

30

116 Theodore W. Schimpf— Cross

A. No, it is dated the second day of June, 1921,
this deed 1is.

Q. That is the one I am referring to.

A. Book 656, page 261, and the deed Contains Cer-
tain Conditions marked first, second and third.

Q. Won’t yon read the first, second and third con-
ditions?

A. Yes. “First, the portions of said above de-
scribed premises situate within the bounds of the
public park a place of public resort, and recreation
Called the beach or ocean front of Atlantic City as
fixed and adopted by ordinance passed October
ninth, 1899, and approved October thirteenth, 1899,
shall be used as a public park or a place of public
resort or recreation in accordance with the provi-
sions of said ordinance.

Two, the portions of the above described premi-
ses outside of the bounds of the public park above
mentioned, but within the bounds of Maine Avenue,
considered one hundred feet wide, as widened by
said ordinance passed April twenty-ninth, 1920,
approved May 6th, 1920, shall be wused for
public highway purposes, and whenever the
interior or 1inland line of said public park
and the elevated Boardwalk now located along
said interior or inland line be moved by virtue of
said ordinance further to the eastward, the said
Maine Avenue shall be opened to public highway
use for the full width of one hundred feet in con-
formity with the ordinance widening Maine Avenue
to one hundred feet.

Three: any portion of the above described prem-
ises, situate in the easterly line of Maine Avenue
one hundred feet wide and the interior inland line of
said public park or place of public resort or recrea-
tion, as now established, or as the same may be here-
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after established, shall he used for general park
purposes, with the restriction that no building shall
be erected thereon.”

Q. Now, then, after reading the reservations in
the deed contained, you find no reference to an
agreement between the city and Mr. Fox or the Fox
Company that the city would not assess him for
benefits ?

A. I don’t find it in that deed. I didn’t look for
it there.

Q. Now, then, that deed dated June, of 1921, par-
ticularly refers to the ordinance widening Maine
Avenue, doesn’t 1t?

A. It does.

Q. And Maine Avenue, at the time of giving that
deed, had been widened, and was in use as a hun-
dred feet wide street, was it not?

A. It was. Now let me see, I think it was the,
day that the deed was given that Mrs. Bradley
shortened it up to a fifty foot street, I am not per-
fectly certain about that, but I think it was on the
very day that deed was given, on that very day that
was not a hundred foot wide street, if that is so.

Q. If that is so that would be true, but it is also
true, is it not, that Mrs. Bradley was the owner of
the land which she enclosed within that fifty feet
wide street at the time she enclosed it?

A. Of course she was.

Q. It 1s also true, is it not, that the city after-
wards purchased from Mrs. Bradley that strip of
land that she had enclosed by the fence and removed
the fence?

A. Yes, a long while after, too.

Q. It i1s also true, is it not, that Mrs. Bradley re-
strained the city by an injunction issuing out of the
court of chancery from disposing of that portion of
the land which she enclosed within her fence?
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A. Now, I am not going to guess about the terms
of that injunction. There was an injunction hut
what it said I don’t remember, it has been too long
ago.

Q. It is also true that that injunction was out-
standing at the time you wanted the city to remove
the fence, isn’t 1t?

A. Well, I don’t know about that. There was a
long period of time elapsed between the issuance of
that injunction and the building of that fence, and
I don’t remember whether the injunction was out-
standing or whether it was not, and I don’t remem-
ber what the terms of the injunction were.

Q. It was, anyhow, after the city had removed
the fence of Mrs. Bradley before Mr. Fox had his
fence up on Maine Avenue between Madison and
Grammercy, wasn't it?

A. It was sometime afterward, and during which
period of time there were a great many conferences
with the commissioners about this thing.

Q. Did you dictate for Mr. Fox the original of
the copy of the letter annexed to Exhibit DIO?

A. I haven’t read the whole letter, but I am sure
I didn’t dictate it. I am sure I didn’t dictate that
letter.

Q. I call you attention to paragraph one on page
three of the letter of the fourth month fifteenth,
1922, which is marked four, and the reading of it:
“ As the result of all this failure upon the part of the
city to carry out its plain contract with me, so that
I withdraw my remaining property from Gram-
mercy Place to Madison Avenue and have since de-
clined to give the City of Atlantic City a deed.”
And so on. Did you dictate that paragraph?

A. I did, I dictated the whole letter.

Q. When did you think that Fox withdrew the
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remaining portion of his property as indicated in
that paragraph?

A. Why, my best recollection of it is that we did
that at a meeting of the board of commissioners at
which you were present in the latter part of De-
cember of 1921.

Q. Was that when you put your fence up, after
you had withdrawn the property?

A. Yes, sir.

Q. Prior to the time that you withdrew it the
city had been using it and the public had been using
it as a thoroughfare one hundred feet wide, had
they not?

A. It is my belief that they had been, yes, I don’t
know that I was ever actually there and saw them
do it.

Q. Are you still a stockholder in the Fox Com-
pany?

A. T am.

Q. Are you still its solicitor, or don’t you know?

A. I don’t know. I don’t believe I ever was elec-
ted to any position of solicitor. I suppose they can
employ whoever they please.

Q. But you do represent them?

A. I think so, yes. There have been matters
that they have had in which I am not representing
them, but I generally represent them as their coun-
sel.

By Mr. Bourgeois:

Q. Mr. Schimpf, at the time you approved the
jdeed for the conveyance from Mr. Fox to the city
for the St. Catherine’s Place strip of land did you
know that there was to be an assessment of benefits
levied against Mr. Fox?
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Mr. Sooy: Objected to. What difference does it
make what he knew? The ordinance had been
passed providing for an assessment of benefits.

The Court: I think I shall permit that.

A. T did not.

Q. At the time you approved the deed from Mr.
Fox to Atlantic City for the land lying on the out-
side of Maine Avenue, that is a fifty foot wide street,
Maine Avenue between Grammercy Place and At-
lantic Avenue, did you know there was to be an
assessment against that land for benefits?

Mr. Sooy: Objected to on the ground that the
ordinance had been passed providing for an assess-
ment of benefits and was a public record.

The Court: That may be, but the point is as to
the conduct of this witness on those things, on
whether he knew.

Mr. Sooy: And that it is immaterial whether or
not he knew, inasmuch as that was the only contract
that could bind the city.

The Court: That may be, but as to why the wit-
ness may or may not have done something merely as
affecting his conduct, not as affecting the contract,
I think it may be permissible.

Mr. Sooy: Then an additional objection that any-
thing that might have affected his conduct and did
not bind the Fox Company would be absolutely ir-
relevant and immaterial.

The Court: But you have asked him whether he
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did not approve the terms of a deed, and I presume
that it might be argued from that that he did it
with the knowledge, of the entire situation and
therefore his conduct might have some effect upon
the parties. Now I think in that situation he 1is
entitled to say whether or not he did have full
knowledge of everything that may have existed at
that time.

Mr. Sooy: My point is that he has said he ap-
proved the deed and the mere fact as to whether or
not he had knowledge of the existing ordinance
makes no difference at all insofar as the contract
between Mr. Fox and the city is concerned.

The Court: No, perhaps not, but merely as ex-
plaining his conduct at that time, the witness’ con-
duct at that time, not as affecting the contract, be-
cause I do not understand the contract was made
by him.

(Exception noted for defendant.)
The Court: You may answer it.

A. I didn’t know it then, and I don’t know it now.

Q. Mr. Schimpf, you attempted to state and was
stopped by Mr. Sooy, why you thought that your
conference before the commission was prior to the
introduction of ordinance number two ?

A. Oh, the reason was that Mr. Fox had had
many negotiations with Charles D. White, the com-
missioner of streets and public improvements before
I was ever brought into the matter, and my first
conference with the commissioners was while
Charles D. White was still a member of the board of
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commissioners, and he resigned, I believe, on the
twelfth of January.

Q. It appears from the deed that Mr. Fox gave
for the land between Grammercy Place and Atlantic
Avenue on the outside of Maine Avenue was condi-
tioned upon the land, among other things, being
used for street purposes and highway purposes.
Was that land or any part of it ever used for any
iother purposes by the city after the deed was given,
any purpose other than street purposes and high-
way purposes?

A. Yes, 1t was.

Mr. Sooy: Objected to, there is no allegation
here to eject the city by reason of non-user or false-
user, no allegation, and no allegation in the opening
to support it.

Mr. Bourgeois: I told them about the flying
business in the opening.

The Court: I suppose, anyway, that wasn’t any
part of the agreement, as I understand it.

Mr. Bourgeois: Isn’t it? 1 thought the way it
read it was, I thought it was sort of a conditional
deed.

The Court: I don’t suppose it would be termed
a legal misuser if they had title to it.

Mr. Sooy: That is in the deed, and we had no
title to the Bradley property, therefore this deed
can’t refer to the Bradley property, simply refers to
the property included in the deed.

Mr. Bourgeois: I .am asking him with regard to
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the land conveyed, the question was with regard to
the land that was conveyed.

(Question repeated.)

A. That part of the land which was within the
boundaries of Maine Avenue was not used that I
know of for any other than highway purposes.

Q. Now the deed also provides that the land not
within the bounds of Maine Avenue, considering it
a hundred feet wide, should be used for public park
purposes. *Was any part of that land used for other
than public park purposes?

Mr. Sooy: Objected to because that is not the
land in question, did not touch the lands in ques-
tion.

The Court: I don’t suppose this present suit is
for an ejectment from that land, the land conveyed
by this deed, on the theory that there was a use for
any other purpose for which it was not granted,
and for which------

Mr. Bourgeois: That is true, if your Honor
please, then it is quite evident that the deed was
not relevant at all in this case.

Mr. Sooy: It has been admitted.

Mr. Bourgeois: Then if it has been admitted I
have a right to cross-examin? on it.

The Court: But you are not cross-examining on
the deed now, you are merely asking whether that
land, which is not here in controversy, was used for
any purpose for which the grant was not made.

*0
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Mr. Bourgeois: I am cross-examining on that
deed because that says what it shall be used for.
This i1s exact cross-examination on that.

The Court: If it is not material then I don’t think

vou ought to cross-examine on it. If there had been

objection and the deed was not material it would
have been excluded.

Mr. Bourgeois: If your Honor please, I think
the deed i1s material in this case, as a matter of fact,
while it may not be strictly relevant or «material, if
it were considered as a strict ejectment suit, this
has switched around to where you are trying a dedi-
cation, and as bearing on dedication we think it is
relevant and material, and it is cross-examination
and relevant, as I see it, on the question of dedica-
tion, not on the question of trying title to the land,
and while this suit is an ejectment suit, the defence

201s dedication, and this is a part of the chain of their

30

claim of dedication.

The Court: And you claim there was no dedi-
cation because the contract was an entirety for the
conveyance of all of this. That is the only theory
that I can see that any examination upon this point
may be material.

Mr. Bourgeois: That is the whole thing, one
transaction.

The Court: On the theory that it was one trans-
action.

Mr. Sooy: They are outside of Maine Avenue
with the examination now.
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The Court: But the theory of the plaintiff is
that he was to make a conveyance of certain piece
of property, not only that it was to be within the
lines of Maine Avenue as widened, but likewise the
lands that was to be within the lines of St. Cath-
erine’s Place as widened, likewise the land that was
to be used for park purposes outside the lines, of
the new lines or proposed lines of Maine Avenue,
and it seems to me in that aspect it is competent.

Mr. Sooy: I haven’t heard any testimony on
their side that incorporated into the contention of
the plaintiff the idea that at the time of the agree-
ment with reference to Maine Avenue there was
anything said at all with reference to riparian
rights on the outside, but that that was an after
consideration entirely.

The Court: I think it was opened that it was all
a part of one transaction, that if the city would
widen Maine Avenue and would widen @ St.
Catherine’s Place at its expense that Pox would
give the land necessary for the widening of
St. Catherine’s Place and the land which he wanted
within Madison Avenue and Arctic Avenue neces-
sary for the widening, and he conveyed in fee cer-
tain of the lands outside of the proposed lines of
Maine Avenue for park purposes.

Mr. Sooy: No, if your Honor please, the testi-
mony is that he did not even know that it was go-
ing to need this land on the outside of the Board-
Walk, riparian lands, until they attempted to buy
Mrs. Bradley’s land, and then they found that the
title company put exceptions there that required
them to get this property from Mr. Fox.

10
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The Court: I think there is some difference on
that point, as I recall it, between the plaintiff com-
pany and the defendant company and defendant’s
testimony. My recollection is that the plaintiff’s
opening is that this was one entire transaction and
that Pox carried it out up to the point where the
city declined to pay for the cost of grading and
opening and improving Maine Avenue, and he then
declined to make the conveyance of the lands within
Maine Avenue. That is my recollection of the dif-
ference on that point. I think I shall permit this.

(Exception noted for defendant.)
(Question repeated.)

A. It was.

Q. What?

A. The land on the outside of the Boardwalk
was used by a man named Sebring to erect and build
a platform there and from which he flew an air-

plane for hire.

Q. Do you know whether or not Pox-------

Mr. Sooy: If the Court please, I move to strike
that out, it can’t possibly bind the city that a man
by the name of Sebring went out on the outside of.
the Boardwalk and put a flying machine platform,
when it appears that the city was not the owner of
the land at the time, and how in the world can that
bind the city!

Q. Was it before or after the deed of conveyance
was given?

A. I don’t remember when it was done.

The Court: It ought to be before, otherwise it
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will be stricken out, better be stricken out until that
appears.

Q. When was the flying machine man theref

A. Well, I am sure that he was not there until
pfter we gave that deed to the city. He was there
the summer before, but not during that summer un-
til after that land belonged to the city.

Mr. Bourgeois: I will ask that it will be stricken
out, if your Honor please.

The Court: All the testimony on the point of the
use of the land outside of Maine Avenue will be

stricken out and the jury is instructed to disregard
it.

Theodore W. Schimpf, recalled.
By Mr. Bourgeois:

Q. Mr. Schimpf, I will ask you again the question
I asked and had stricken out because I misunder-
stood.

(Question repeated.)

A. T don’t know the date.

Q. When, with relation with the giving of the
deed by Mr. Fox to Atlantic City which bears date
the second day of June, 19217

A. The very best of my knowledge and belief it
was after June second, 1921, that he went tthere,
that summer.

20
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Q; Now was there any objection made by Mr. Fox
or by you on behalf of Mr. Fox to the city because he
was permitted to use that land for flying purposes?

A. There was.

Q. By whom?

A. By Mr. Fox and by me together.

Q.™With what result?

A. No result.

Q. Why did you object——

10
The Court: Who did you see?

A. I saw the mayor and I saw Mr. Sooy.

Mr. Sooy. I object to that on the ground* and
ask it be stricken out, on the ground seeing the
mayor and seeing Mr. Sooy can’t possibly bind the
city, impossible.

20 The Court: I suppose it ought to be brought to
the attention of the city authority having control,
which must be the commissioners.

Q. Was it evere brought before the commission-
ers at a Stated meeting of the council, session of the
council?

A. I can’t remember, it was brought to the atten-
tion of one or more city officials repeatedly, whether
they ever were all together when I saw them I don’t

30 remember.

Mr. Sooy: If the Court please, I ask that be
stricken out then. 1

The Court: It seems to me it can’t bind the city
unless it was done by the board or body having of-
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ficial authority, that would be the commissioners,
I suppose, as a whole.

Mr. Bourgeois: I suppose that would be true
so far as any corporate act is concerned, but I hardly
think that is the case for the purpose of giving no-
tice, that the man is there, and any one commis-
sioner gets notice his duty is to give the notice to
the rest, and I think it would be considered as no-
tice. 1Q

Q. How long was the man there?

Mr. Sooy: I object to that and I ask all this be
stricken out.

The Court: No, I think not. I shall permit this
to stand. . *

(Exception noted for defendant.) £Q

Q. How long was the man there, Mr. Schimpf?
A. He was there all summer.

By Mr. Sooy:

Q. By virtue of the lease, from whom was he
there, do you know?

A. Haven’t the least idea.

Q. Don’t know then whether Mrs. Bradley leased ™
it to him or whether Mr. Fox leased it to him?

A. Well, T don’t know whether Mrs. Bradley
leased it to him. I know Mr. Fox did not.

Q. What makes you say that he was there after
the date of the deed from Fox to the city dJune,
19217
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A. Because he, tried to lease the property from
Fox and Fox wouldn’t lease it to him nor permit
him to go on the ground.

Q. What date did he try to lease it from Fox?

A. 1 don’t know.

Q. Then how can you say it was after the time
Fox had conveyed the property?

A. I said because Fox would not allow; him to
take possession of it while he owned it.

Q. He tried to get a lease from Fox, you say?

A. Yes.

Q. And you have no recollection as to the date
of that at all?

A. No, it was in the early part of the summer,
1921.

Q. You had no recollection of the date of the
deed from Fox to Atlantic City until it was read to-
day, either, had you?

A. No, I don’t have.

Q. In other words if you had been called upon
you couldn’t have said it was June or September,
could you?

A. No, But I could have assumed we made that
deed before we did. No, I have no recollection of
the date that he went there. My belief that he
Went there after the city got the property is be-
cause of Mr. Fox’s refusal to lease the property to
him and his refusal to let him fly from there.

Q. You know also, don’t you, that Mr. Fox did
lease to an operator of an airplane lands on the
ocean front between Grammercy and Madison Ave-
nue?

A. T think he did.

Q. You also know that the lands he leased for the
purpose of flight in the proximity of his apartment
houses there was land belonging to the city, don’t
you?
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A. That Fox leased land belonging’ to the city?

Q. Yes,

A. I don’t know.

Q. You know you tried to get an injunction stop-
ped, didn’t you?

A. 1 tried to get an injunction?

Q. I mean you tried to keep the city from stop-
ping this man from flying and couldn’t?

A. No, I didn’t, I didn’t have anything to do with
any such suit. iq

Q. Somebody else must have been around?

A. Somebody else must have been around, I
didn’t try to get an injunction.

A. You are right. It wa,s Mr. Richards. That
was last summer he did that?

A. T think it was.

Q. They flew right by the apartment house, didn’t
they?

A. I suppose they did. I wasn’t there to watch

them. 20

By Mr. Bourgeois:

Q. Did they take them in front of the apartment
house?

A. I haven’t any idea in the world where the land
was that Fox leased to this man to fly, nor the
least idea, never 'saw him fly from there, the other
one I did because I went up to see.

Q. You went up with him, you say? 3Q

A. I say I went up to see.

Mr. Bourgeois: Why was it objectionable to
having them fly over in front of the apartment
house ?

Mr. Sooy: I object as immaterial.
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The Court: I don’t suppose that is material.
This 1s not a suit for damage.

(Exception noted for plaintiff.)

Benjamin R. Fox, sworn for the plaintiff.
Direct examination. m
By Mr. Bourgeois:

Mr. Fox, you live in Atlantic City?

Yes.

How long have you lived there?

About ten years.

Mr. Fox, were you in 1919 and 1920, the owner
of a tract of land extending from Grammercy Place
to Madison Avenue eastwardly to the Inlet high-
water mark?

A. Yes.

Q. And were you also the owner of some land
lying on the westerly side of Maine Avenue be-
tween Grammercy Place and Atlantic Avenue?

A. Yes.

Q. Did you own on both sides or only on one side
of St. Catherine’s Place?

A. From St. Catherine’s Place to Maine Avenue.

Q. Distance from Grammercy Place, how many
feet?

A. Four hundred feet.

Q. Did you have an interest in land lying on the
easterly side of Maine Avenue between Grammercy*
Place and Atlantic Avenue?

A. I had the riparian rights there.

oPFoF o
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Q. For the whole 475 feet?

A. Yes.

Q. Mr. Fox, what is your business?
A. Builder.

Q.

Did you contemplate building on' the land
you owned between Maine Avenue and St. Cather-
ine’s Place along in 1919?

A. Yes.

Q. Did you ever have any negotiation with the
city or any of the officers of the city touching the
improving of St. Catherine’s Place and Maine Ave- W
Hue? <

A. T did.

Q. Now will you tell the jury just what those ne-
gotiations were and with whom they were had?

A. After a number of interviews with commis-
sioner White, Mr. Hackney was brought into the
conference and he submitted some plan that he had,
and had had for a number of years, for the improve-
ment of Maine Avenue, making Maine Avenue a 2q
hundred feet wide. Maine Avenue for a block be-
tween Madison and Grammercy Place was a street
only 50 feet wide, that is, it was a laid out street
fifty feet wide.

Mr. Sooy: As I understand, you were supposed
to repeat a conversation.

The Court: No, that is what he was asked, but
I take it the witness is not, he is narrating the cir-
cumstances. Just answer the question.

Mr. Bourgeois: He is answering. He is telling,
he is leading up to the conversation, in between the
conversation, but I don’t care, just wanted to shor-
ten it. Go on.
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A. Mr. Hackney saw that by making-------

The Court: Don’t say what he saw. Say what
was said. Just tell what was said.

A. Mr. Hackney wanted Maine Avenue a hun-
dred feet wide as we did.

Mr. Sooy: Objected to and ask that be stricken
out.

<

The Court: It may be stricken out. He said Mr.
Hackney wanted it. That is a state of mind.

Mr. Bourgeois: He 1s repeating a conversation
that was had between Mr. Hackney, Mr. White and
himself. Now this statement that he has said, he
says, that Mr. Hackney wanted to have this im-
proved according to a plan that he had previously
prepared, and he stated, that is, Mr. Hackney stated
this in the conversation with Mr. White and himself.

The Court: He is not putting it in that form.

Q. Isn’t that what you said?
A. That was what I intended to.

The Court: He said that Mr. Hackney wanted it
a hundred feet, so did we.

A. We finally arranged------

The Court: dJust tell what was said. Better ask
him questions, Mr. Bourgeois, and we will get along
better that way.

Q. What was said at the conference between Mr.
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White, Mr. Hackney and yourself about the im-
proving of those streets?

Mr. Sooy: 1 object to that, because that don’t
bind the city at all, the conversation that he had
leading up to a conference with the commissioner.

The conference with the commissioner is what
binds.

The Court: I suppose for the purpose of contra-
diction, as well as for the purpose of showing what
was the intention, the intention being one of the
important elements in the dedication.

Mr. Sooy: But what he i1s trying to do now is
to establish a conversation that he had with Mr.
Hackney, and Mr. White prior to a time when they
had a final conversation, prior to the time when the
board of commissioners in pursuance of what they
considered to be that conversation, passed ordi-
nance number two. _

The Court: But Mr. Hackney testfied to certain
conversation, and I suppose this witness may con-
tradict or confirm the statements made by Mr.
Hackney as to what took place.

Mr. Sooy: But Mr. Hackney didn’t testify to any
conversation that took place prior to January, 1920.

Mr. Bourgeois: If your Honor please, my under-
/standing 1s that, whether or not there is a dedica-
tion depends upon Mr. Fox, if your Honor please,
and I have a right to show by him everything that
took place between he and any member of the city
for the purpose of showing his intention.

iq
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The Court: I think so. I will permit that.
(Exception noted for defendant.)

(Question repeated.)

Mr. Sooy: I object to that on the ground it don’t
fix any time.

10 The Court: The time ought to be fixed.
Mr. Bourgeois: I can’t fix the time.
The Court: The witness ought to.

A. The time can very easily be fixed, Judge, be-
cause Mr. White------

Mr. Sooy: No question pending.
20

The Court: - If the witness can fix the time, be
may.

A\ —— Mr. White went out of office a few months
after we had this conversation, and he was supposed
to have turned that matter over to Mr. Steinbricker.

Mr. Sooy: Objected to ‘Isupposed to have turned
over.” I don’t think that is proper at all.

30 p
The Court: No, I don’t suppose he can tell what

was done.
(Question repeated.)

A. We agreed------
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The Court: Don’t say “we agreed.” You are
asked what Was said. Agreement is a conclusion
that results from what was said. You are asked
what was said. The jury might disagree with your
conclusion as to what was concluded.

Q. What did they want and what did you offer?
The Court: Let it be stated what was said.

Q. I mean what did they say they wanted. What
was the conversation, that they wanted to get?

A. First they wanted to get a strip of land for
St. Catherine’s Place. There was no street at all
at St. Catherine’s Place. The houses there had
Jbeen built right up to the line.

Mr. Sooy: I object to that. That don’t answer
the question.

A 20

The Court: You will have to learn to distin-
guish between your comments as you go along and
telling the conversations.

Mr. Bourgeois: If your Honor please, we have
a right to do more than tell conversations. There
1s an atmosphere to this case and every other case.
He has a right to state those things that are a part
of that conversation.

The Court: No, Mr. Bourgeois, he has a right to 30

answer the question. You asked him about a con-
versation and not about physical conditions.

Mr. Bourgeois: I am asking him a question, for
him to state it as he has it. I don’t want him to
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tell, what I want told. I want this jury to have the

1

about 1it. I don’t want to interfere with him.

The Court: Let him answer the question directly
and we will get along a great deal better. He is
asked about a conversation, not about physical con-
ditions, and he will have to learn.

. Q. What was the physical condition along St.
Catherine’s Place at that time?

A. At that time there was no street at all there.
The houses had been built up to the property line,
almost. There was six feet allowed for sidewalks,
and six feet more for the street, and that 1s all there
was. The people had been going over the back end
of this lot of mine, now the city wanted this street—

Mr. Sooy: I object. V!
The Court: Wait a minute.

Q. What was the physical condition of Maine
Avenue?

A. On Maine Avenue, as I understood 1it, at this
particular block was a hundred------

Q. Not what you understood, but what was there?

A. Well, Maine Avenue was fifty feet wide, there
was no street at all there, it was just simply a beach
drifting down to the water.

Q. Now, that was where, above?

A. That was from Atlantic Avenue all the way to
Madison.

Q. What buildings were buffi along Maine Ave-
nue?

A. Number two Maine Avenue and the apart-
ments at the corner of Atlantic and Maine Avenue.
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Q. Now what did you contemplate doing there in
the way of building ?

A. I had planned for a number of high-class
apartments.

Q. Where were they to be located?

A. From Grammercy Place 400 feet toward At-
lantic Avenue, within one hundred and fifty feet of
Atlantic Avenue.

Q. What did Atlantic City want? 10

Mr. Sooy: Objected to.

The Court: Let him tell what was said by any of
the commissioners or officials of Atlantic City with
Iwhom he had conversations.

Q. You may tell.
A. They said that they would agree-------

The Court: Who? 20

A. The commissioners of Atlantic City, through
Mr. White finally introduced to the body of the com-
missioners.

Mr. Sooy: dJust Mr. White, you say?

A. Through Mr. White. f

Mr. Sooy: I object to that. He said through 20
Mr. White.

The Court: Let him tell what.

A. They agreed then------
Q. Were they there, or just Mr. White?
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A. At this time we had this arrangement they were
all there.

Q. And Mr. White did the talking, did he?

A. No, I don’t know who did the talking. Mr.
Schimpf did most of the talking, I think.

Q. Then tell what Atlantic City said they wanted
to get from you?

Mr. Sooy: 1 object to that. I want to know
who said it.

The Court: I suppose they are entitled to know,
if he knows who said it.

A. We were together, they— *

Mr. Sooy: I object.

Q. Not what you were together, though. I want
know what they wanted, what did they want to

get from you?

The Court: What did they say or someone of
the commissioners say?

A. They wanted Maine Avenue------

Mr. Sooy: 1 object to that. He don’t say what
they said at all.

Q. What did they say?

A. First they wanted this strip of land in St.
Catherine’s Place.

Mr. Sooy: 1 object.
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Mr. Bourgeois: Must he turn around and re-
peat my question in order to make an answer?

The Court: If he can repeat in substance what
the said rather than his conclusion of the effect, he
ought to do it.

Mr. Bourgeois: I will he delighted if your Honor
or Mr. Sooy can get it out of him.

The Court: I think it is somewhat of a job to
get this witness to answer in the manner he ought
to. It i1s perfectly easy, it seems to me, to distin-
guish between what he wants, the effect of a conver-
sation, and the conversation itself.

Q. Now, Mr. Fox, won’t you try and tell what
some of them said, if you can remember who it was,
and state the conversation, state what they said, if
you can. If you can’t remember what they said,
then- state the substance of it.

The Court: But don’t state your conclusion of
what the effect of it was, state as near as you can
that Mr. White said certain things, and you said
certain things, if you can do it.

Mr. Sooy: When, where and who was present?
s\ !

The Court: Let’s get along if we can.

Q. State what was said by any of the commission-
ers as to what they wanted to get. What did they
'vant to accomplish?

4. They wanted this particular piece on St.
Catherine’s Place.

10
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Mr. Sooy: Wait.

The Court: What did they say?

Mr. Bourgeois: It is simply impossible. How
do you expect a man after three years to tell which
of those commissioners did the talking?

The Court: That is not necessary. He certainly

10 can say in substance, if not in exact language, what

Was said, not merely that somebody wanted some-
thing and wanted something else.

Q. Can’t you start every answer with the word,
“they said” then maybe you will get somewhere.
Just write it down on a piece of paper and start
every answer, “ they said.”

A. They said, if we would agree to give them
this strip twenty-five feet wide, four hundred feet

201 long on St. Catherine’s Place, and a strip in Maine
'Avenue 400 feet wide and 475 feet long in Maine
Avenue------

Q. How many feet wide?

A. 50 feet wide and 475 feet long in Maine Ave-
nue, a strip 200 feet on the outside of Maine Ave-
nue, eastward from Grammercy Place that they
would pave Maine Avenue a hundred feet wide, get
all the property on the outside of Maine Avenue
that was 1n individual ownership, pave St.

30 Catherine’s Place for us without any assessment to
us.

Q. Now, was there a question, anything about
any bulkheading in there?

A. They were also to bulkhead the proposition.
It was impossible to put the street there without a
bulkhead.
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Q. And that was without any assessment against
you ? >

A. Without any cost to us or without any assess-"
ment.

Q. What did you say as to that?

A. We finally agreed to that.

Q. And when was the improvement to be made?

A. At once. It was to be included in the paving
program for that year. That was the understand-
ing we had with them.

Q. And that was what year?

A: That would have been 1921, I guess, the pav-
Ing program.

Q. 19217 1919 they were starting out, wasn’t it?

A. Then it was 1920 possibly.

Q. What part of the agreement, if any, was car-
ried out on the part of the city or by the city? Did
they do any of it?

A. Yes, they paved St. Catherine’s Place.

Q. Did you give them the deed for St. Catherine’s ?o

Place?
A. We gave them a deed for that strip 25 feet bv
400 feet.
Q. What did they do with regard to making im-
provements in Maine Avenue ?
They did nothing there.
Ever have any conversation with them?
Yes.
With whom did you have your conversation?

=

D>e.®?>esof°?><o >0 P

With whom else?

Mr. Hackney.

Whom else?

Mr. Perskie, Mayor Bader, and the commission
in body a number of times.

In

A

With Mr. Sooy so often he got tired of seeing 7r
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Q. Ever have any with Mr. Steinbricker?

A. Very often, yes.

Q. He was director of public streets then?

A. Yes.

Q. Was the improvement on Maine Avenue long
delayed?

A. It was never started.
Q. What did you do when they didn’t pave it?
When they didn’t go on with the agreement, what

in jdid you do?

20

»

A. T went to City Hall a number of times, and
finally, after not being able to do anything through
Mr. Steinbricker, I saw Mayor Bader, and he called.
Mr. Steinbricker in, Mr. Hackney was called in and
wanted to know why these improvements had not
gone on. Finally, Mr. Sooy stated that Mr. Perskie
had some difficulties, there was a number of en-
tanglements in the title on Maine Avenue above
Grammercy, and that he was clearing them up.
That is as far as I could get for a long long while,
until finally Mr. Steinbricker suggested that I bet-
ter get started in and pave Maine Avenue and they
would begin, I am not sure whether Mr. Steinbricker
or Mayor Bader, they would take and pave the other
half from Grammercy Place to Atlantic Avenue,
while I was paving Madison Avenue to Grammercy.
Now, Mr. Steinbricker did make a remark that------

Q. Before you get along to that------

Mr. Sooy: Let him go ahead. He said Mr.
Steinbricker made a remark. We are entitled to
hear the rest of it.

A. They said they would pave the one-half while
I was paving the other half, by the time got through
with mine they would have theirs done. 1 fin-
ished----- -
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Q. What about the compensation, what was to be
paid?

A. I was to be reimbursed for the money I spent
on this paving. I didn’t ask, they said, “ We have
an appropriation, we could take it from the Board-
walk appropriation,” or, “we have some such
other fund.”

Q. Where were they going to get the money from
to do their part of the paying?

A. They already had it, or could take enough
money from a fund they had for the Boardwalk to
finish that half a block, but they couldn’t get
enough for the other half, they told me.

Q. They told you that?

A. That was the' statement at the meeting, yes.

Q. Then they wanted you to pave this between
Madison Avenue and Grammercy Place, and while
you were doing that, they were going to pave the
other?

A. They were to take care of the other half, yes.

Q. What were they to reimburse you for, just
the paying, or the bulkheading, too, have to be
bulkheaded in.

Yes.

Which?

For the entire expense of the proposition.
Do you know how much?

I figured that half, yes.

. How much? You were building the bulkhead,
where was that located?

A. Bulkhead is all inside of the Boardwalk.

'WQ Along the line of the street?

"No.

How much of the street did you build?

For the entire expense of the proposition.
I built it all.

100 feet wide?

ororor

Lrror
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Yes.

Graveled it?

Graveled it.

Curb 1it?

Yes.

What kind of curb?

Concrete.

When you got your part done, that is the street
from Madison Avenue down to Grammercy Street,
had the city completed the part they were to do?

A. They hadn’t started it.

Q. Then what was done?

A. I was instructed to go ahead and finish the
other half and they would put in the bulkhead in
the meantime.

Q. Who was to pay for that, then?

A. They were to do the same thing. They were
to reimburse me for that.

Q. They have done the same thing, all except the
reimbursing, haven’t they?

A. That is- all.

Q. They were to put in the bulkhead, what hap-
pened during the construction of that?

A. T stopped at City Hall a number of times as
this fill was progressing and told them if they didn’t
have this bulkhead in, in case we should have a
storm, that work would all be lost in that block.
They paid no attention to it at all and the fill was
washed out entirely, not entirely, but most of it.

Q. Then what did you do?

A. Then after they saw what had happened, they
sent Mr. Steinbrieker up there and he put some old
Boardwalk material in for a bulkhead, a poor in-
secure proposition, and I had to put jetties on the
outside of her or it wouldn’t have stood there three
months, then I filled again, and they did help with

LFrOPOPO”
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some trash, some ashes and stuff from nearby, one
or two days a week.

Q. Finally the street was completed?

A. Street was finished and opened, yes.

Q. When, with relation to the completion of the
street, I mean a completion of the lower part of this
avenue, of Maine Avenue, below Grammercy Place,
when did you begin, or do you remember? Was it
before or after the street was built ?

A. No, it was after, I imagine just about the time
they were finishing it.

Q. Mr. Hackney has said that you built the street
not in accordance with the grade stakes that he gave
you; what about that?

A. T got some grades from the engineer’s office,
and I put some sidewalks and curbs in under protest,
knowing that they were too low, and they stayed
there only a few months.

Q. Then what happened to them?

A. 1T went down to City Hall and got Mr. Hackney,
took him up in my car and showed him just what
had happened.

Q, What had happened?

A. The cement was broken up, all washed out or
covered up with sand, you couldn’t find them. I
told him then just what I had wanted before and he
took the matter up with Mr. Steinbricker.

Q. What caused the sand to wash out, and wash
over the cement?

A. It was low, making Maine Avenue very-—

Mr. Sooy: Objected to as immaterial and irrele-
vant. What difference does it make what caused it?

Mr. Bourgeois: They seemed to think we
oughtn’t to put it so high.

jq
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Mr* Sooy: Don’t make any difference.

The Court: There was testimony, I suppose,
made to explain the difference from the statement
of Mr. Hackney.

Q. Was there a storm there?

A. Yes.

Q. Was that the cause of the wash-down?

A. That was the cause.

Q. Then what was done after you showed it to Mr.
Hackney?

A. Mr. Hackney gave me the lines to raise the
grade something like sixteen inches, I think it was,
and I went there and had the work go ahead, hut I
raised it about twenty-one inches, and Mr. Hackney
protested very strongly about that, and he brought
Mr. Steinbricker up there one day telling me there
was a mountain in the middle of the street, un-
sightly, and so Mr. Steinbricker came up there and
looked it over and he says, “1 don’t see any moun-
tain.” He walked aside with me and he says, “ Go
»ahead, Fox, I think you know more than they do.”

Q. How did it turn out when the storm came
along?

A. We haven’t had any water on Maine Avenue
since.

Q. Now, Mr. Fox, I show you a letter that you
apparently wrote to Mr. Steinbricker February sev-

30 enth, 1922. It is marked Exhibit DIO.

A. Yes, I recall this letter.

Q. Did you write that?

A. 1T think so, yes.

Q. In that letter which reads as follows (Mr.
Bourgeois then read Exhibit DIO). Now, Mr. Fox,
did anybody ever answer that letter?
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A. No,

Q, Didn’t write back and tell yon that wasn’t the
agreement?

A. No reply at all.

Q. Didn’t deny that was the agreement?

A. Never got a reply to it.

Q. I show you another letter, rather more exten-
sive one that Mr. Schimpf dictated and you signed?

A. Yes.

Q. Ask you if you remember that?

A. Yes, I do.

Q. Did they ever write back and say that was not
the agreement at all?

A. No, no reply to it.

Q. You stated in that proposition that you at-
tempted to take possession of this land between
Madison Avenue and Grammercy Place to build a
fence there. Did you build a fence?

A. I built the fence, yes.

Q. How long a fence?

A. 475 feet, 50 feet at each end.

Q. What did it enclose? The city admits that
you have the title to land 50 feet wide in this colored
portion from Madison Avenue down to Grammercy
Place. What did that fence enclose?

A. That fifty feet.

Q. Did they let it stay there?

A. No, they ordered that removed. They ordered
me to take it down or they would take it down, and
I didn’t take it down so they did.

Q. How long was it up?

A. A week or ten days, possibly two weeks.

Q. What became of the material?

A. They took it away with them.

Q. Mr. Fox, was there ever any intention upon
your part of giving this strip of land fifty feet wide,
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extending from Madison Avenue down to Gram-
mercy Place, to the city, except upon condition that
they would improve it, that is, improve the avenue
ja hundred feet wide?

A. Never. That was the arrangement.

Q. And that was the condition?

A. That was the only condition.

Q. If they had not agreed to improve that street
a hundred feet wide, would you have given the

10 land?

A. Wouldn’t have made any such arrangement
with them, no.

Q. Was there any agreement at the time you
made the arrangement with them, that you were to
be assessed for that land?

A. We were not to be assessed.

Q. Then there was an agreement that you were
not to be assessed for it?

A. No.

20 Q. For the improvement, I mean?

A. No.

Q. Were you to be assessed for the improvement
ht any block?

A. Two blocks on Maine Avenue.

Q. Were you to be assessed for this land on St.
Catherine’s Place?

A. No, sir.

Q. For the improvement made on St. Catherine’s
Place, did they assess you for it?

30 A. Yes, I think, I believe they agreed to withdraw
that assessment. I only got that from Mr. Schimpf.

Mr. Sooy: 1 object to that as not being respon-
sive, and ask 1t be stricken out.

The Court: No, that is not responsive.
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Q. Up until the present time, has Maine Avenue
ever been assessed for improvements?

A. No.

Q. That 1s so far as you know?

A. So far as I know.

Q. Now, Mr. Fox, I suppose you have some notion
how much this improvement that you made on
Maine Avenue cost you?'

A. T spent over sixty thousand------

Mr. Sooy: I object. I don’t see what difference
1t makes what it cost him, in this suit.

Mr. Bourgeois: I think it does, if your Honor
please. I can conceive that the jury might think,
if there was a conditional dedication, and the dedi-
cation only involved five or six dollars, they
wouldn’t upset an arrangement, but when it comes
to involving sixty thousand dollars, it makes quite
some difference, that is some condition.

The Court: I don’t suppose it makes any differ-
ence so far as the intention is concerned with an
express agreement, what the improvement cost.

Mr. Bourgeois: If your Honor please, I think it
does because he says the consideration here, he was
going to give the land for a certain consideration,
was going to give a valuable strip of land, while
there 1s no evidence of the value of it, except what
they give for 300 feet below, there was 475 feet of
valuable land he was going to give for a consider-
ation, how much was be going to get for it?

The Court: According to his statement he was
to get nothing except the street was to be improved.

20
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Mr. Bourgeois: Certainly.

The Court: And that was regardless of the cost,
the cost was not an element.

Mr. Bourgeois: If your Honor please, my experi-
ence has been that when you put up a cold technical
proposition to a jury without any element of the
human in it it doesn’t go very far, hut when you
let a jury see what it means in dollars and cents
they get an appreciation of it, puts a different as-
pect in it.

The Court: I don’t think we are going to assume
the jury will disregard their plain duty to determine
the facts submitted to them.

Mr. Bourgeois: No, they wouldn’t do that.

Q. In this letter of April fifteenth, 1922, there
was a statement “ Under the circumstances I feel
that I am entitled to call upon the city either to re-
imburse me for the moneys I have expended to make
the improvement promised by the city or else to pur-
chase from me the fifty feet of land.” Did they
ever reimburse you?

A. Never.

Q. Did they ever offer to purchase the land?

A. Never.

Q. Did you ever agree to give them the land and
make the improvement yourself?

A. Never. w

Q. At your own expense?
A. Never.
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Cross-examination.
By Mr. Sooy:

Q. Mr. Fox, when did yon put your fence up on
Maine Avenue, between Madison Avenue and Gram-
mercy Place first?

A. Right after the summer season. I suppose
September, 1921.

Q. September, 19217 [a

A. T think so.

Q. And immediately upon your putting the fence
up you were notified by the city to remove it and if
you didn’t remove it, they would tear it down?

A. I think so.

Q. And you then tried to restrain the city by in-
junction from taking it down, didn’t you?

A. Yes.

Q. And you lost that suit, didn’t you?

A. Yes. 20

Q. It was after you had lost the suit that the city
came in and took it down, wasn’t it?

A. T imagine it was.

Q. Then you were notified by the city that the
lumber taken from there was in the city yard at
your disposal?

A. Yes.

Q. So that you have at all times known where'
the lumber was and could have gotten it if you wan-
ted to, couldn’t you? 30

A. I don’t know where it was. I suppose I could
have gotten it.

Q. Notified it was in the city yard?

A. Yes.

Q. You could have gone there and gotten it?

A. I didn’t know where the city yard was.



10

20

30

154 Benjamin R. Fox— Cross

Q. You didn’t know where the city yard was?

A. No.

Q. You live in the city?

A. Yes.

Q. Have lived there how long?

A. Ten years, about ten years.

Q. Don’t know where the city yard was?

A. Haven’t the least idea today where it is.

Q. You know where> the City Hall is, don’t you?

A. Oh, yes.

Q. You could have inquired, there if you wanted
your lumber?

A. Sure.

Q. Wouldn’t have been the least bit of trouble, so
that you don’t lay much stress, do you, on the steal-
ing of your lumber?

A. You call it stealing?

Q. Didn’t you?

A. No, I call it borrowing.

Q. Some day you will come after it?

Mr. Bourgeois: Why don’t the city return it to
him? Why should he go after it?

Q. Prior to the time you put your fence up there
what use was being made of that fifty feet that you
enclosed when you put the fence up?

A. That was in the street.

Q. Been used by the public generally for a street
from the time you built it to the time you put the
fence there?

A. Part there, Mrs. Bradley put the fence up.

Q. I am talking just about the part in question in
this suit.

A. That is right across the street, right in the
same line.
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Q. We are talking now, of this part you enclosed
in that fence, had been used by the public as a
street from the time it had been improved up to that
time?

A. Yes.

Q. After the fence was taken down it has been
used bv the public ever since?

A. Yes.

Q. You had finished, according to Mr. Tomlin,
your improvement of Maine Avenue from Madison
Avenue all the way down to Atlantic Avenue with
the exception of 150 feet the city built in 19207

A. Well, I don’t—no, I don’t imagine it was fin-
ished after that.

Q. Mr. Tomlin says he finished all his work in No-
vember, 1920.

A. Yes. N\

Q. And from that time on the public used Maine
Avenue from Atlantic Avenue on up to the Inlet as
a one hundred foot street, did they not, with the ex-
ception of the time you blocked it off and the time
Mrs. Bradley blocked it off?

A. T think so, outside of I had there many thou-
sand tile without any permit from the city, so the
street was still mine.

Q. So the public used it at all times?

A. Had a right to use it, wasn’t blocked off.

Q. Had a right to use it by reason of the fact you
had given them that right?

I didn’t stop them.

You gave them that right?

I didn’t stop them.

Knew they were using it all the time?

Yes,

. Knew they were using it all the time by rea-
son of the fact you had made it possible for them to
use 1t?

Lroror
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A. Yes.

Q. They couldn’t have used it if you had not im-
proved it?

A. No.

Q. In other words, if you had not graded and
graveled it, they could not have used 1t?

A. No.

Q. And they did use it from the time Tomlin got
done way up until the time you put your fence
there?

A. Yes.

Q. And they continued to use it from that time
up until the present time?

A. Yes.

Q. Now, then, it is a fact, is it not, also then at
the time Mrs. Bradley put the fence up in front of
your apartment houses she was the owner of that 200
feet which she enclosed?

A. I imagine she was. There was two owners
within thirty days, apparently, within fifteen days;

Q. But Mrs. Bradley, insofar as you knew, was
the owner, you knew Atlantic City wasn’t, didn’t
you?

A. No.

Q. Didn’t you know when you came down to see
me about that fence that Atlantic City was not the
owner of that property?

A. Dr. Dick had told me he had*——

Q. No, but don’t you know?

A. You asked me if I didn’t know Mrs. Bradley
owned it, I just wanted to tell you what her father
told me.

Q. Dr. Dick, was it?

A. Yes, he told me he didn’t believe he had any
title at all, his title was very peculiar.

Mr. Sooy: I object, and ask that be stricken out.
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The Court: Answer the question.

A. No, I didn’t know Mrs. Bradley owned it.

Q. You knew Atlantic City didn’t own it, didn’t
you?

A. When she put her fence there we had deeded
our part to the City of Atlantic City*

Q. You knew you hadn’t deeded any portion of
the middle of the street to Atlantic City and that it
was closed within the fence, didn’t you?

Q. Will you let me explain?

The Court: No, you better answer the question,
if you don’t know, say so, it is based upon knowl-
edge.

A. No.

Q. You don’t know whether or not when you
made your deed to Atlantic City for the riparian
rights in front of that property whether or not you
had included in that deed land in the middle of the
street which Mrs. Bradley fenced off?

A. I was under the impression we had.

Q. You were under the impression then, that you
were the owner?

A. Yes.

Q. To the middle of the street?

A. Yes.

Q. Didn’t T tell you that Atlantic City had no
ownership and that Mrs. Bradley was the owner?

A. Yes, sir.

Q. Didn’t I tell you by reason of the fact
that Atlantic City had no ownership and that Mrs.
Bradley had, that we had no legal right to tear
down the fence?

A. You told me the title was very peculiar there,

10
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iwith Mrs. Bradley, and something awfully hard to
/explain.

Q. Answer my question there.

A. You told me that.

Q. Answer my question.

(Question repeated.)

A. Yes.

Q. And you knew that Mrs. Bradley had an in-
junction against Atlantic City restraining them
from tearing down the fence or trespassing on the
land?

A. Yes.'

Q. Nothwithstanding that fact you urged that At-
lantic City tear down the fence by its police depart-
ment, didn’t you?

A. That what?

Q. That Atlantic City tear down the fence, ir-
respective of the injunction, did you not?

A. Yes.

Q. The injunction was against you too, was it
not, Mr. Fox?

A. Yes.

Q, You were very hitter against Atlantic City
because they didn’t tear down that fence in the face
of the injunction?

A. Yes.

Q. And that was one of the things that made you
erect your fence on Madison Avenue, I mean on
Maine Avenue between Madison and Grammercy
Place ?

A. One of the things.

Q. And if Atlantic City, in face of an injunction
by the court of chancery, in face of the fact that
they did not own that land, had torn down the fence,
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the probablities are that you would not have put
your fence up?

A. If they had paid me for the street, or paid me
for the street I wouldn’t have put the fence up.

(Question repeated.)

A. Yes, I would have put my fence up.

Q. You would have put your fence up anyhow?

A. I would have put my fence up, yes.

Q. You say in your letter here that the result, *0
your letter of fourth month,' fifteenth, 1922, marked
P4, that the result of all this failure on the part of
the city to carry out its plain contract with me that
I withdrew my remaining part from Grammercy
Place to Madison Avenue and have since declined
to give Atlantic City deed for the same.” You
withdrew your property, did you?

A. Yes.

Q. Just when do you consider that you had with-
drawn it?

A. When the city wouldn’t make any—:—

Q. I mean with relation to the time your street
was completed?

A. Well, I suppose we began to see the city’s at-
titude towards us—

20

The Court: No, you are asked when in point, of
time.

A. Well, at the time the city permitted Sebring 3C
to fly on the beach there.

Q. And that was after the street had been com-
pleted and been in use for some time?

A. Well, yes, it had, sure it had.

Q. Street had been in use.for practically a year,
hadn’t it?
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A. No, not a year.

Q. It was finished in November, it had been going
from November until the summer of next year!

A. Spring, yes.

Q. In other words, it had been used by the public
from November, 1920, to the summer of 1921, and
then you withdrew it!

A: Yes.

Q. You had already turned it over to the use of
the public before you withdrew it, of course!

A. We had------

Q. You couldn’t withdraw unless you put in,
could you!

A. We withdrew our agreement with the city.

Q. But you had opened up your street, improved
it and everything for the benefit of the public and
yourself, of course, and of the city, and also allowed
the city to use it and the public to use it from No-
vember until the following summer, and then it was
that you withdrew it!

A. Yes.

Q. Now, then, you say you went to see Mr. White,*
you went to see Mr. Hackney, you went to see sev-
eral other people and as a result of your conference
there was introduced by Senator White an ordi-
nance, which we have called ordinance number two!

A. Yes.

Q. And that ordinance was passed!

A. Yes.

Q. And that was an improvement ordinance, was
it not!

A. Yes.

Q. And provided for the improvement of Maine
Avenue by grading, paving, guttering, curbing with
wood, did it not!

A. Yes.
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Q. Now, then, did you complain to Senator White
lor thereafter to Mr. Steinbrieker that that ordinance
was not in accordance with the understanding be-
tween you and he?

A. No.

Q. Never did?

A. Never.

Q. You knew that such an ordinance had been
passed?

A. Yes, I knew the ordinance for improving the
street had been passed.

Q. And you naturally were interested more than
anyone else, weren’t you?

A. Yes.

Q. And you read it over?

A. T don’t believe I ever saw it.

Q. You don’t believe you ever saw it?

A. No, we had an arrangement which we thought
was going to be carried out.

Q. You owned a block of land on Maine Avenue
480 feet from Madison to Grammercy practically all
the remaining land on the west side from Gram-
mercy to Atlantic Avenue, and you were going to
build $800,000 worth of apartments, and yet you
teay that you don’t believe you ever read that ordi-
nance number two for the improving of Maine Ave-
nue.

A. I knew what the arrangement was with the
city.

Q. Answer the question. Not what you knew.

A. No, I never read it, not that I recollect.

Q You say that you knew that such an ordinance
had been passed, even though you never read it?

A. Yes, sir.

Q. If you knew such an ordinance had been passed
before, though you never read it, even though you

20
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were expending all this large sum of money, even
though you didn’t object to it, you had some conver-
sation with Mr. Hackney or Senator White or with
the commissioners with reference to the width of
Maine Avenue, didn’t you?

A. Yes.

Q. As the result of that conference ordinance
number twenty-two was put in and it was made
100 foot street, wasn’t 1t?

A. Now, I don’t follow, I only know the arrange-

»ments.

Q. Answer the question.

A. Well, yes, we will agree to that, I think, ordi-
nance number two in reference to the hundred feet.

Q. No, ordinance number twenty-two.

A. Twenty-two, I mean.

Q. Ordinance number twenty-two, marked D3 is
the ordinance for the widening of Maine Avenue?

A. Yes, one hundred feet wide.

(Former question repeated.)

A. As the result of that conversation, I don’t
know whether that ordinance was put in or not.

Mr. Ferskie: If your Honor please, he an-
swered affirmatively.

The Court: He says now he wants to change his
answer.

Q. You went to Mr. Hackney after ordinance
number two was passed, that is the first ordinance,
and had a discussion with Mr. Hackney as to the
width of Maine Avenue, didn’t you?

A. Yes, I had a number of discussions.
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Q. And Mr. Hackney told you that Maine Avenue
could only be opened to the extent of fifty feet,
didn’t he, by reason of the decision of Elliott v. At-
lantic City?

A. Yes. ,

Q. And he said that his idea of the situation was
that the fact of this decision would be binding on
Maine Avenue from Grammercy down to Atlantic,
did he not?

A. I don’t know as he mentioned the next block
at all.

Q. Well, the result of that conversation between
you and Hackney was that Hackney told you the
city couldn’t open it for any more than fifty feet
under present conditions, didn’t he?

A. No.
Q. And he told you that?
A. No.

Q. When you left Hackney after the various dis-
cussions, you left him under the impression that the
city could open it a hundred feet?

A. Yes.

Q. Did you ever request Hackney and Steinbric-
ker, or anyone else to put in an ordinance that would
open the street a hundred feet?

A. No.

Q. You didn’t request 1t?

A. Never requested them, no.

Q. And it was a surprise to you when you found
out such an ordinance was passed?

A. No, we had an agreement that the street
should be a hundred feet wide, we never deviated
from that.

Q. You never discussed it?

A. Sure we discussed it with them numerous
times.
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Q. Was it before the introduction of ordinance
number two that you discussed it?

A. I have told you that.

Q. Ordinance number twenty-two was introduced
in April eighth, 1920.

A. T suppose we discussed it before and after,
a number of times.

Q. You never requested that they put in an ordi-
nance that would widen Maine Avenue?

10 A, I don’t know as I requested Mr. Hackney, we

did want Maine Avenue a hundred feet wide.

Q. That was your request, wasn’t the city’s re-
quest ?

A. Mr. Hackney had a plan for years, he told me,
for a hundred foot wide avenue.

Mr. Sooy: I ask that be stricken out.
The Court: Answer the question.

20

Q. It was your request Maine Avenue be one hun-
dred feet?

A. Yes.

Q. You also said did you not, Maine Avenue fifty
feet wouldn’t satisfy your purposes?

A. Well, I would have changed my plans if it
had only been fifty feet wide.

The Court: Did you say that, you are asked.
30

A. No, it would not have answered my purpose.

Q. It would not have answered your purpose that
wood curbs be put in, would it?

A. I don’t know about that.

Q. You say you don’t know about that? Would
wood curbs for these handsome buildings you put
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up there have satisfied your purpose on Maine Ave-
nue?

A. No, I don’t suppose it would.

Q. So you put in concrete curbs, didn’t you?

A. Yes.

Q. You knew at the time you put In concrete
curbs that there was no ordinance in Atlantic City
authorizing the city to put concrete curbs, there is
you?

A. We also put piling under the curbs, there is
no ordinance.

The Court: Just answer the question.
{Question repeated.)

A. No, I didn’t.

Q. Again I will refer jo ordinance number two,
and you have since found out that that provides for
simply wood curbs, haven’t you?

A. I heard it read here, yes.

Q. Therefore you know now that the city could
not have put in concrete curbs for you, don’t you?

A. Yes.

Q. Were you ever present at any public meeting
of the board of commissioners of Atlantic City
wherein there was any resolution or ordinance in-
troduced and passed by that commission agreeing to
reimburse you for any expense for improving Maine
Avenue by grading, graveling, curbing and so forth?

A. Yes.

Q. When?

A. I don’t know just when it was. We went be-
for the body a number of times.

Q. Wait a minute, Mr. Fox, before you answer,
I direct your attention to the fact, I asked you

jq
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.whether yon were ever present at any meeting when

a resolution or ordinance was passed?

A. No, I wouldn’t say was a resolution.

Q. You say there was never a resolution or ordi-
nance passed!

A. I would simply say it was an agreement.

Q. Was there ever any resolution or ordinance
passed!

A. I would simply say it was an agreement,

Q. Was there ever any resolution or ordinance
passed!

A. No.

Q. Were you ever present at any meeting, public
meeting of the hoard of commissioners of Atlantic
City where they made a motion, which was seconded
and carried, that you reimbursed for the expenses
you had gone to in developing Maine Avenue!

A. 1T didn’t attend any public meetings after this
arrangement was made, these were all in private
conference.

Mr. Sooy: 1 ask that be stricken out.
The Court: It may be stricken out.

A. No, no public meetings.

Q. Did you ever attend any public meetings of
the board of commissioners of Atlantic City wherein
any ordinance or resolution was introduced or where
any motion was made and carried that Atlantic City
purchase from you the land lying outside of the
easterly line of Maine Avenue as laid out one hun-
dred feet wide from Madison to Grammercy Place!

A. I never attended any meetings.

Q. The answer is that you never did!
A. Yes.
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Q. Now, then, you say that the only time you dis-
cussed the proposition of your paving, I mean dis-
cussed the proposition of widening Maine Avenue
and the proposition of taking care of St. Catherine’s
Place and the other details was at the time when
Senator White was a member of the commission?

A. No, I did not.

Q. Did you say that you have discussed those
questions before all the members of the commission
when Mr. White was not a commissioner, I mean at
one time, all the members being present at one time ?

A. Yes.

Q. When?

A. Dates? I don’t know the dates. Mr. Schimpf
and I were down there several times.

Q. When you and Mr. Schimpf were down there
was after the improvements had been made, was it
not?

A. No.

Q. What?

A. No, we went down there and arranged to make
the improvements, arranged for the city to make the
Improvements.

Q. What year was that?

A. That was 1920,1 guess, early part of 1920, first
of the year.

Q. That was before then of 19207

A. Oh, yes.

Q. But your ordinance for the widening of Maine
Avenue was only passed in April on the twenty-
ninth, 1920, so that there was one month intervening
between the time the ordinance was passed and
work was started, wasn’t it, by yourself?

A. No.

Q. A little over a month?

(Question withdrawn.)

20
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Q. Mr. Tomlin has testified a month before the
twenty-fifth day of May, 1920, he was working for
yon, with his man, working in grading and rebuild-
ing Maine Avenue between Madison and Gram-
mercy ?

A. No, he was not.

Q. He says so.

A. We were surveying for the buildings, we
didn’t start the street before we started the builds
ings.

Q. Mr. Tomlin i1s wrong about that?

A. He was wrong, yes.

Q. He also testified on May twenty-fifth he ac-
tually started his contract witlF you, May twenty-
fifth, 1920.

A. He may have done that.

Q. How many conferences did you have with the
commissioners between the time this ordinance was
passed widening Maine Avenue and the time you
started your work which was------

A. I don’t know. You know how often I was
down there.

Q. Leaving out the imagination, won’t you answer
that?

A. Oh, I suppose two or three times, I was down
to City Hall.

Q. Prom the time of the passage of the ordinance
until you started work?

A. Prom the time passed the ordinance? Well, I
don’t know just at that time, but I was pretty regu-
lar there.

Q. Now as a matter of fact, isn’t it true that im-
mediately after the passing of the ordinance of
April twenty-ninth, 1920, which is ordinance num-
ber twenty-two that you yourself started the im-
provement of Maine Avenue by leveling, grading
and so forth?
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A. I did start it, I don’t know just what time or
how long after, because the city didn’t.

Q. You started it after you had had a conversa-
tion with Mr. Steinbricker?

A. Yes, sir.

Q. In which he had told you, had he not, that it
would be impossible for him to get it done as readily
as you could?

A. Yes, sir.

Q. And it was speed that you wanted more than
anything else, wasn’t it?

A. Yes.

Q. And you started your bulkhead work by reason
of the fact that Mr. Steinbricker told you that he
couldn’t go over the lands belonging to others which
the city had not acquired, isn’t that true?

A. Yes, that was true, but -the city had had a year
and a half to do something and had stood still.

Q. That only applies to the bulkhead between
Grammercy and Atlantic that the city did build,
and that they did not, and Madison Avenue to Grain-
mercy you built yourself, didn’t you?

A. Yes.

Q. And you never asked the city to build that for
you, did you?

tion Company.

Q. Yesj but the Bader Construction Company was
not the city, was it?

A. No, they were not the city.

Q. And Bader was not the mayor of the city at
the time you gave it to Bader Construction Com-
pany either, was he?

10

20

A. Yes.

Q. You did?

A. Yes.

Q. When?

A. In fact I gave the job to the Bader Construe- 30
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A. T think so.

Q. Oh, no, I beg your pardon. Mayor Bader was
elected in May, 1920, wasn’t he?

A. Yes.

Q. And you had completed your bulkhead—you
had started your work on the bulkhead prior to the
election of May, 19207

A. No.

Q. Sure of that, are you?

10 A. No, not positive.

Q. The bulkhead from Madison Avenue to At-
lantic Avenue was all on your land, wasn’t it?

A. Yes. '

Q. Under what theory was the city to build on
your land?

A. It was a protection for the street, if there was
no bulkhead there, there is only twenty-seven feet
between the bulkhead and street.

Q. But protected your land outside of the

20 street, didn’t it?

A. Twenty-seven feet of it.

Q. In other words it protected the hundred feet
of your land, didn’t it?

A. There is no part of it a hundred feet deep.

Q. Then I guess our engineers on both sides have
fallen down, each engineer says------

97 feet and 27 feet.

All right, 97 and 277

Yes.

And yet you wanted the city to build 1t?

Yes, sir.

. You don’t deny, do you, that when you went
to Mr Steinbricker and opened up this proposition
to him that you told him that you discussed the
proposition with Dr. Dick and that Dr. Dick would
sign a deed of dedication?

30
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A. Yes, sir, he told me he would.

Q. And you told Mr. Steinbricker that you would
go out and get the deed of dedication to know that
the city would have that land?

A. Wait a minute, I am talking too fast, Mr.
Sooy. I didn’t say a deed of dedication.

Q. What kind of a deed was it?

A. It was just simply an agreement, that he would
agree to Maine Avenue being a hundred feet wide.

Q. That i1s not what I asked you. Maybe you
didn’t understand me. I say, didn’t you tell Mr.
Steinbricker at the time of this conversation with
him that you would get Dr. Dick to sign a deed for
his interest in Maine Avenue between Grammercy
Street and Atlantic Avenue?

A. No, I did not.

Q. Mr. Steinbricker, you heard him testify that
you did do that, didn’t you?

A. I didn’t say a deed. That is where the differ-
ence 1s.

Q. Now, then, isn’t it true that you first said
you would get a deed and afterwards you came back
to Mr. Steinbricker and said, “ I can’t get a deed,
hut I will try to get an agreement,” and that you
would help try to get Dr. Dick to sign a written
agreement?

A. Yes.

Q. Isn’t it true Dr. Dick wouldn’t sign a written
agreement and you came back to Mr. Steinbricker
and told him Dr. Dick wouldn’t sign any deed or
agreement, but he would not kick?

A. Dr. Dick said he would do anything for me
\in reference to that if it is all agreed, but he
wouldn’t do anything for the city.

(Question repeated.)

10
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A. Yes.

Q. And the doctor never signed?

A. And the doctor never signed.

Q. Isn’t it a fact that when the city discussed this
proposition with you and you told them that you
.would give your land and that Dr. Dick would give
his land that there was a very small outstanding
interest that they had to buy?

A. Yes, sir.

Q. You say when you first contemplated building
your buildings there, after you had purchased your
land, that St. Catherine’s Place really was not a
street?

A. Never a street there, no.

Q. And you say that the city was anxious to get
the land so that they could make a street of it?

A. Judge Waldmayer had just bought a house
there.

Q. Never mind, that is what you said, isn’t 1t?

A. Yes.

Q. And you were not very anxious, were you?

A. It wouldn’t have made a great deal of differ-
ence for me, for I had plans either way.

Q. Your handsome new $800,000 building------

A. Yes, but that wasn’t the original plan. I had
a chance to change them.

Q. You had a chance to change them?

A. I simply conformed to conditions, if we were
getting 100 feet street and so on.

Q. If Atlantic City hadn’t put in a street for you
at St. Catherine’s Place you would have built a
more modest apartment house, would you?

A. Yes.

®. And you would not have had these fine build-
ings you now have, would you ?

"A. No, ' .
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Q. It is a fact that yon were very anxious to have
these fine apartments that yon have now, than yon
would the other?

A. I don’t know.

Q. Get a lot more rent for them, don’t you?

A. Yes.

Q. And you won’t deny that it was a handsome
benefit to you to have St. Catherine’s Place widened
and opened, will you ?

A. Yes, it didn’t make any difference/

Q. Didn’t make any difference at all?

A. Not a bit, it is back of all these apartments.
We faced some of them on it, finally.

Q. Only fifteen feet wide into Grammercy Place
at that time, wasn’t 1t?

A. It was less, twelve, I think, six feet for side-
walk and six feet for street, but we had a lot 200
feet deep, and I could have used as much back of
it as I wanted.

Q. When you consider you dedicated twenty-five
feet to the city of that back there?

A. With the understanding the city would im-
prove Maine Avenue.

I don’t care about the understanding.

That was the agreement, though.

You read over the deed you signed?

I turned those over to Mr. Schimpf.

Did you read them over?

Read the descriptions.

You noticed, didn’t you, in these deeds that
there was nothing in there that contemplated the
payment to you by the city of any moneys------

A. T didn’t think it was necessary to embody that
in the deed, we had the arrangement with the city,
an honorable body of men, I thought.

Q. Did you notice it there?

LrOorOrL
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I didn’t see.

Did you notice it wasn’t there!

No.

Didn’t look to see!

Didn’t look for it at all, or expect to find it.
You will admit it was awfully important to
have Maine Avenue widened, though, don’t you!

A. Yes, Maine Avenue should have been widened.

Q. And you will admit your property was the one
to get the most benefit from it, won’t you!

A. Tho property I have there, I have always, as
I stated, I have always felt Maine Avenue was
a hundred feet wide in front of the buildings were
erected. I haven’t anything at all in the next block,
though.

Q. But you did have, didn’t you!

A. Never.

Q. Didn’t you own Fox Apartment House Com-
pany, or Benjamin R. Fox Company own it!

A. We still own part of it, but no buildings erec-
ted there.

Q. You own from Grammercy down to Madison,
don’t you!

A. Part of it.

Q. And did own it all, didn’t you!

A. Yes.

Q. And it was a decided benefit to your vacant
land there even to have this hundred feet street
through, wasn’t it!

A. It has not benefited us any.

Q. Didn’t benefit you at all!

A. We have sold land for a hundred dollars a
foot less than we paid for it, that is how much good
,we got out of the hundred foot street in the next
block.

Q. So the opening of this street a hundred feet
has been a detriment to you!

Lo PO F
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A. It has, yes.

Q. You are sorry it was done!

A. Very sorry.

Q. Lot me see about this hundred dollars a foot
less, was that after you had attempted to withdraw
Madison Avenue, I mean on Maine Avenue from
Madison Avenue to Grammercy?

A. From Grammercy Avenue after it was at-
tempted.

Q. Yes?

A. No, we sold it before, a year ago or more.

Q. But you sold it on a hundred foot street?

A. Wait a minute, maybe I am thinking too fast
there.

Q. Shouldn’t wonder.

A. A year last September, since we withdrew
that, 1sn’t 1t?

Q. Yes.

A. No, 1t was sold before.

Q. At the time you sold it as fronting on a hun-
dred foot street?

A. I don’t know as that, it is implied thare be-
cause there is a hundred foot street there but 1
don’t think the agreement------

Q. You admit that you sold your land facing on
Maine Avenue as a hundred foot street?

A. Yes, sir, and got a hundred dollars less than
we paid for it.

Q. Then after which you withdrew your land or
attempted to withdraw your land from that street,
is that right?

A. Yes.

Q. Now, then, when you signed the deed of the
Benjamin R. Fox Company to Atlantic City you
knew that there were certain reservations as to the
use of the land, didn’t you ?

IQ
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A. We thought we did.

Q. You thought you did?

A. Yes.

Q. Well, as a matter of fact you knew you did,
didn’t you? And did you know that you, in your
second reservation said: ‘‘The portions of the above
described premises outside of the bounds of the
public park above mentioned but within the bounds
of Maine Avenue considered one hundred feet as
widened by city ordinance passed April twenty-
ninth, 1920, approved May sixth, 1920, shall be used
for highway purposes.” You knew that went in
there?

A. T suppose I did.

Q. You knew that that was a deed referring to
Maine Avenue as a hundred foot street?

A. In that particular part of Maine Avenue.

Q. And you didn’t specify in this deed any par-
ticular part of Maine Avenue, did you?

A. That is what it reads.

Q. Didn’t specify any particular part of Maine
Avenue as being a hundred feet and the other part
fifty, did you?

Mr. Bourgeois: If the Court please, that is up
there.

The Court: I suppose the deed speaks for itself.

3Q A. My remembrance of the deed, that is the only

thing you have to go by.

Q. Did you attempt to withdraw your lands be-
tween Madison and Grammercy before or after the
second day of June, 19217

A. After.

Q. After that?
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A. Yes, sir.

Q. In other words you had conveyed to the city
of Atlantic City and referred in that deed to convey-
ances to Maine Avenue as a one hundred foot street,
then afterwards you withdrew fifty feet of that one
hundred feet between Madison Avenue and Gram-
mercy, did you?

A. But you are speaking of the next block.

Q. No, I am not speaking of any next block,
speaking of Maine Avenue.

A. Yes, but that deed there refers to the next
block.

(Question repeated.)

A. That is an entirely different part of the street,
it 1s in a different block.

Q. That don’t answer the question at all. If you
are embarrassed, I don’t want to press it.

A. I am not embarrassed at all.

Mr. Bourgeois: If the Court please, that is not,
that contradicts the deed itself, the deed is the best
evidence and the question is unfair and I object to
it because the deed says it is between Grammercy
Place and Atlantic Avenue, now Mr. Sooy runs in
the question between Madison Avenue and Gram-
mercy Place.

The Court: The question is whether he referred
to Maine Avenue as a one hundred foot street.

Mr. Sooy: That 1s exactly what the deed does
do, refers in this deed to Maine Avenue as a one
hundred foot street, and then conveys a portion of
the property between Grammercy Place and Atlan-
tic Avenue.

10
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(Question repeated.)

The Court: I suppose the deed refers to Maine
Avenue as a one hundred foot street but the con-
veyance is for land between Grammercy Place and
Atlantic Avenue.

Mr. Bourgeois: You didn’t withdraw any of the
land from the land described in that deed?

Mr. Sooy: Withdrew from Maine Avenue as con-
sidered a one hundred foot street.

The Court: Suppose you separate your question.

Q. At the time you conveyed to the city of At-
lantic City, you had not withdrawn any property at
all, had you?

A. No.

Q. And you considered Maine Avenue at that time
as a hundred foot street, did you not?

A. Yes.

Q. From Madison to Atlantic?

A. Yes.

Q. And when you conveyed to the city of Atlantic
City, you referred to Maine Avenue as a one hun-
dred foot street, you meant a hundred foot from
Madison to Atlantic, didn’t you?

A. In front of that particular piece of ground.
Mr. Hackney drew the papers, I did not.

Q. Remember, Mr. Fox, you hadn’t withdrawn
any?

A. No.

Q. And you considered, up until the time you did
withdraw, Maine Avenue was a hundred foot street
from Madison to Atlantic, didn’t you?
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A. Yes.

Q. When yon drew the deed to Atlantic City, you
considered Maine Avenue a hundred foot street
from Grammercy to Atlantic, didn’t you?

A. Yes.

Q. After you had conveyed to Atlantic City you
lengthened the width of Maine Avenue between
Madison and Grammercy by withdrawing fifty feet?

A. Yes.

Q. ~ d that was after you had conveyed to other 10
parties also on Maine Avenue between Grammercv
and Madison?

A. No. Yes, after, that was after, yes.

Q. Bid they ever kick at your withdrawing, or
haven’t you ever had any talk with them?®

A. No.

Q. Now, then, you say that after you had gone
ahead or you say at some time after the original
agreement that you contend for between the city
and yourself, that Mr. Steinbricker, as X remember, 20
said that he would reimburse you for the paving
expense ?

A. No, I didn’t say that.

Q. I mean that the city would?

A. T tried to say that at a meeting we put the
question to the body and the mayor spoke for the
,body. I said, “How am I to get my money back?”
and the mayor, looking at all the body of commis-
sioners, said, “ We will have to take it from the
Boardwalk fund, or some other fund that is large 30
enough to pay you,” and he looked over and they
all nodded that that was the solution of it.

Q. They all nodded, did they? No one said any-
thing, though?

A. He was the spokesman, no.

Q. No one said anything? Which mayor was
that, Bacharaoh?
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A. Mayor Bader.

Q. Now then, that meeting with the mayor as
spokesman and the others silently nodded their
head was held when?

A. Now I don’t know. It was after they had
told me that they hadn’t money enough to go ahead
with Maine Avenue and that, if I would go ahead
with half of it they could take part of their appro-
priation with the Boardwalk and would be enough
to finish the other block, hut they would not have
enough money to finish the two blocks.

Q. Was 1t after the passage of ordinance twenty-
two which was passed April twenty-ninth, 19207

A. It was after that, I suppose.

Q. Well, you can’t make it any more definite?

A. I can’t just place the time, no.

Q. Mr. Fox, you heard the commissioners, Beyer,
Kuehnle and Cuthbert and the rest of them testify
here today that they had never been present at any
meeting when an arrangement was made to reim-
burse you; they were present there nodding their
head when the mayor spoke?

A. Yes, they were all there.

Q. Is it your statement now that you did not
start any of the work to improve Maine Avenue un-
til after the commissioners had agreed to reimburse
you?

A. Yes. Now wait a minute. Start the work?
No, I don’t believe, then somebody told me to go
ahead and do it, then afterwards I put that ques-
tion up to them at one of the meetings how was I
going to get my money back for the work I was do-
ing.

Q. In other words, before they agreed to reimburse
you for it, they had told you to go ahead and do it,
and you started work and after you had worked



Benjamin R. Fox—Cross 181

awhile yon wondered where you would get your
money and they said that?

A. No, this was at one of the meetings and I wan-
ted to find out how I was going to get out.

Q. But they had told you they didn’t have the
money to do it?

A. No, they said they didn’t have the money to
do it.

Q. When they said they didn’t have'the money
to do it, they say anything about the assessment of iq
benefits ? 0 $

A. No.

Q. Mr. Steinbricker said he told you it would cost
you as much if the city did it as if you did it your-
self. That was when Mr. Steinbricker, Mr. Hack-
ney and myself were going over that proposition
and he stated it would take the city so long and I was
anxious to get it done, why not start the work my-
self.

Q. And that it would cost you just as much if the 20
city did it as if you did it?

A. No, it would cost more, I guess.

Q. Did he tell you that?

A. No, I don’t know whether he said------

Q. Do you remember any such conversation with
Mr. Steinbricker?

A. Yes, I recall him making the statement like
that, but I thought it was simply conversation.

Q, But he did make the statement?

A. We had an arrangement with the city.

Q. It was after he made that statement you star-
ted that work, wasn’t 1t?

A. Possibly it was.

Q. And if Mr. Steinbricker had told you that
prior to the time you started your work, that he
told you it would cost you just as much if the city
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did it, and if you did it yourself, prior to the time
you started your work, after you started your work,
why did you worry about where you were going to
get your money from?

A. 1 would naturally want to know where I wa&
going to get paid for what I was doing, wouldn’t I?

Q. Not if you had an original agreement, the city
fwas going to pay you.

A. If we had an original agreement, a written
agreement, we wouldn’t be here today.

Q. But if you had an arrangement or agreement
that the city was going to pay you, why were you
worrying? You hadn’t completed your work?

A. I wasn’t worried, I simply put this question to
the body when we were referring, that is how I was
concerned about it.

Q. You hadn’t had your work yet, you were be-
ginning to worry where you were going to get your
money to pay for it, although they promised to pay

20/you?

30

A. Yes, I simply put the question to them as we
were standing there, the mayor was seated.

Q. Did you take advantage of Mr. Steinbricker,
did you tell Mr. Steinbricker that you would insist
that the city build the street, that there would be
no assessment, and that the improvement would be

clear?
A. Never.

By Mr. Bourgeois:

Q. Mr. Fox, Mr. Sooy asked you whether there
was ever any motion passed, resolution or ordi-
nance to reimburse you for the work that you did
up there and you told him no.

A. At a public meeting.
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Q. Did you know at that time that if there was
no motion, no ordinance or no resolution passed by
these men in session that you could not get the
money?

Mr. Sooy: Objected to as being irrelevant and
immaterial.

The Court: I think I will permit it.

A. No.
(Exception noted for defendant.)

Q. Did you know that if there was no motion
passed, resolution or ordinance passed at a meeting
of the commissioners, public meeting, that you could

not get compensation for the land?
A. T did not.

Mr. Sooy: Same objection. Didn’t get it in fast
enough.

Q. Now, Mr. Sooy says that you considered the
street a hundred feet wide at the time you gave
deed of dedication to the lower part.

Mr. Sooy: I object to that. I didn’t say that,
the witness said it.

Q. Or had you testified to that? Did you, at that
time, consider that Atlantic City would carry out
1its agreement?

A. T sure did.

Q. When you found they wouldn’t carry it out,
that is the time you rescinded your contract?

10
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Mr. Sooy: Objected to as being leading, putting
the answer in the witness’ mouth.

The Court: Yes, it is leading and argumentative,
and objectionable on either or both grounds.

Q. You have testified to some dates here. Was
your testimony given as being accurate as to those

dates? 1 "< SI
Mr. Sooy: Objected to.
A. Such as what?
The Court: I will permit that.

A. There are some things I can recall the dates
very readily.

Q. The question was when you commenced the
work on the street?

A. No, not as far as dates, as far as commencing
the work on the street.

Q. They say your property was most benefitted by
the street.

Mr. Sooy: Beg your pardon, didn’t say that.

Q. And he asked that, and you assented to it,
whose money went to build that property?

A. 1 built the property.

Mr. Sooy: Objected to.

The Court: I don’t suppose that is material, is
1t?

Mr. Bourgeois: All goes to the question of bene-
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fit. If the property is benefited by this street, the
city is most benefitted by the taxes they get on it,
the city is most benefitted by the large amount, that
1s the reason they were willing to do it.

The Court: It is a matter of argument, and not
a matter of testimony. The fact is the expensive
buildings are there.

Q. How much did they cost? 10
A. Those buildings cost about $800,000.

Q. Exclusive of the land?

A. Yes.

Recess taken until Monday morning, May 21st,
1923, at 9.30 o'clock A. M.
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Mays Landing, N. J., May 21st, 1923.
Trial of the cause resumed at 9.30 A. M.

PLAINTIFF RESTS.

SUR REBUTTAL.

Harry Bacharach, sworn for the defendant.

Direct examination.
By Mr. Sooy:

Q. Mr. Bacharach, were you mayor of Atlantic
City for a time?

A. T was.

Q. When did your term of office as mayor expire?

A. May, 1920.

Q. Were you a commissioner, then, in January
and April of 19207

A. 1 was.

Q. I show you ordinance marked D2 and known
as ordinance number 2 and ask you if you were a
member of the commission when that ordinance was
passed ?

A. T was.

Q. That was passed on January the eighth, or in-
troduced on January eighth ?

A. Introduced and approved January twenty-
ninth.

Q. I show you ordinance marked D3, known as or-
dinance number 22 for the widening of Maine Ave-
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nue, and ask if you ,were also one of the members of
the board of commissioners at that time?

A. I was.

Q. Mr. Fox has testified that prior to the passage
of ordinance number two, ordinance—were you also
a commissioner at the time Senator White was a
commissioner?

A. Yes.

Q. Mr. Fox has testified that prior to the passage
of ordinance number two, which was an ordinance
for the improvement of Maine Avenue, he appeared
before the commissioners as they were then consti-
tuted, and asked the commission to open up Maine
Avenue------

Mr. Bourgeois: 1 object as leading.

Q. —and asked the commissioners to open up
Maine Avenue saying to them that if they opened up
Maine Avenue to the width of one hundred feet------

Mr. Bourgeois: mIf the Court please, I think this
question ought not to be continued, simply putting
in this witness * mouth what he wants him to say,
and it is not relevant, simply leading, and it is not
the proper way to do that. Let him find out if the
man came before him. He was not asked any ques-
tion, Mr. Fox was not asked any question by which
it could be contradicted, that is, as a contradictory
question.

The Court: No, I suppose that it could be contra-
dicted as to the whole transaction or any part of

1t.

Mr. Bourgeois: Yes, it may be, but in that event

20
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it 1s not a leading question. You asked Mm what
happened, and here he is putting a leading question
to him, repeating all that he said.

The Court: I suppose it is objectionable. I sup-
pose if the purpose is to elicit what took place for
the purpose of contradicting any particular part,
the witness may be asked what took place.

Mr. Sooy: If the Court please, this is rebuttal,
and Mr. Fox testified to certain things that he said
to the commissioners, and the commissioners said to
him. Now if the Court please, I have a right to call
the witness’ attention to what he said.

The Court: Yes, but you are now narrating testi-
mony. If it is for the purpose of contradicting, ask
him whether a certain thing ever took place.

Mr. Sooy: The only thing I can do is call his at-
tention to what Mr. Fox said took place.

The Court: No, that is the vice of the question
in directing his attention to the testimony of an-
other witness. You may ask him whether a certain
thing took place, whether a certain conversation
took place.

Q. Did you, as a member of a board of commis-
sioners agree with Mr. Fox that if Mr. Fox would
open up Maine Avenue 100 feet wide and would
level, grade and gravel it, and put the sidewalks and
curbs in that the city would reimburse Mr. Fox for
his expenses in so doing?

Mr. Bourgeois: That is objected to. It is clearly
leading. ]
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The Court: 1I,do not think that it is leading when
it is for the purpose of rebuttal.

Mr. Bourgeois: If your Honor please, I don’t
understand the question of rebuttal has anything to
do with the form of the question.

The Court: Oh, yes.

Mr. Bourgeois: I don’t understand that you can
ask leading questions on rebuttal.

The Court: You may ask whether a witness, hav-
ing stated a certain thing, you may ask whether or
not that conversation took place and you may put in
words the conversation as testified to by the wit-
ness to be contradicted.

Mr. Bourgeois: If your Honor please, I always
understood the first thing is to find out what the wit-
ness’ knowledge is, now after you have the witness’
knowledge, and then the question has not been an-
swered, then you can direct his attention to it, but
I do not understand the practice by which you can
just put the whole question to the witness and
say, 1s that so, yes or no.

The Court: Yes, I think it is better practice
if the witness is allowed to state what he knows
about the transaction.

Mr. Bourgeois: Mr. Schimpf called my attention
to the fact Mr. Sooy put this in as a part of his
main case anyway.

Mr. Sooy: They put Mr. Fox on and testified

10
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that it 1s the agreement that Mr. Bacharach made
with Mr. White and Mr. Thompson. Now, we cer-
tainly have got a right to show they didn’t make
that agreement

Mr. Bourgeois: Don’t your Honor recall that Mr.
Sooy in his case called everyone of the commission-
ers and asked them this particular question?

10 The Court: No, I don’t so understand it. I un-
derstood that the plaintiff’s case was interrupted
to permit commissioners to testify out of turn, that
"'was my recollection of the order.

Mr. Bourgeois: No, if your Honor please, the
.plaintiff’s case, we were the plaintiffs, we put in a
prima facie case, then they went on with their case,
they withdrew some witness, but it was their case.
Now we come hack with the rebuttal, and in rehut-

20 tal I examine Mr. Schimpf and Mr. Fox before that
time they had put in these other people.

Mr. Sooy: You withdrew Mr. Schimpf so we
could let the commissioners testify.

The Court: That was my -recollection, out of
turn, as I recall it. The only witness which the de-
fendant introduced or offered were Mr. Hackney,
Adams, Harris, Tomlin, Loveland, Steinbricker, and

30 they testified in the main concerning the physical
work that was done, except on cross-examination as
I recall it.

I think the question ought to he reframed, as this
witness at the time was mayor, and It seems to me
he ought to narrate what took place, and then if
you want to specifically have him deny some state-
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ment made by the plaintiff, or the plaintiff’s wit-
nesses, you may.

Mr. Sooy: The only point I want to examine the
witness on is as to whether or not he agreed to do
the things Fox said he agreed to do. Now he can’t
be expected to come in here and narrate everything
that happened back in 1920, when he has been out
of office for three years.

The Court: Then ask him the specific question,
what, if any agreement there was and if he can’t
state them, you may.

Q. Do you remember what specific agreement, if
any, was arranged between Fox and the city com-
missioners at that time?

/' A. No, only in a general way, from your previous
'question recalls some of it to me.

Mr. Sooy: Then it seems to me the other ques-
tion—

The Court: Yes, but change the form of the ques-
tion, instead of stating what Mr. Fox said, ask him
whether or not a cretain agreement was made.

Mr. Bourgeois: That is for the purpose of contra-
diction and Mr. Fox did not testify Mayor Bach-
'arach said anything at all, it was Mayor Bader, Mr.
Fox said it, not Mayor Bacharach at all.

Mr. Sooy: Mr. Fox testified and Mr. Schimpf
testified back in 1919 and 1920, up to May, 1920,
both of these ordinances were passed during that
time, that the commissioners as then constituted

20
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were Mayor Bacharach, Dr. Thompson,' Dr. Coch-
ran, Mr. Beyer, and Senator White, and Mr. Fox
testified these conferences were before the entire
commission, and that the entire commission agreed
to and assented to the proposition that he is now
contending for.

Mr. Bourgeois: He said, if yonr Honor please,
that Mayor Bader was the spokesman, apparently.

10
The Court: No, I think that was later.

Mr. Bourgeois: But the question about the cost
came up later, no question about the cost at all with
regard to the first commission.

Mr. Sooy: If the Court please, Mayor Bader
could not have been the spokesman when these ne-
gotiations were going on, because he was not a mem-

20 'her of the commission.

Mr. Bourgeois: Mayor Bacharach was not in of-
fice at the time.

The Court: If I recall, the witness said begin-
ning in 1919, the negotiations were entered into
looking to the widening of St. Katherine’s Place
and Maine Avenue. That upon condition that the
city would improve St. Katherine’s Place and that

30 the city would improve Maine Avenue to a width of
a hundred feet, the plaintiff would convey certain
land for the widening of St. Katherine’s Place and
certain land for the widening of Maine Avenue to a
width of a hundred feet, and procure other land for
the widening of Maine Avenue. That St. Kather-
ine’s Place was widened, and that thereafter when
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new commissioners had been inducted into office, an
agreement was made with respect to the financing
or the improvment of Maine Avenue.

Mr. Bourgeois: Exactly so, yes, sir.

The Court: But that the agreement calling for
ithe conveyance of the land and the widening of the
two thoroughfares was made prior to the time
Mayor Bader and Mr. Steinbricker came into office.

Mr. Bourgeois: I have no objection to that ques-
tion, they want to call Mayor Bacharach to try to
contradict Mr. Fox about this agreement about the
financing of it. It was made by the new commission
after Mayor Bacharach had gone out of office and
Mr. Fox on the stand says he can’t tell which one
said it, they were all talking, Mayor Bader was the
one did the talking.

The Court: As I recall his testimony, Mayor
Bader is the one who he says stated, “ We can pay
for this out of the Boardwalk appropriation,” and
the other gentlemen assented as he understood by
nodding their heads in approval, but that prior to
the time, prior to February, 1920, when ordinance
number two was passed, this agreement for the con-
veyance of the land to widen St. Katherine’s Place
was linked for the arrangement for the widening of
Maine Avenue.

Mr. Bourgeois: That is correct. I have no ob-
jection to that, but the part I am objecting to——

The Court: Did that occur, that is, in substance,
the testimony of Fox?

HOJ
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Mr. Bourgeois: That is the testimony, what I
am objecting to is that Mr. Sooy is apparently en-
deavoring to contradict what Mr. Fox said by Mr.
Bacharach when Mr. Bacharach was not in office
at all.

Mr. Sooy: If Mr. Bourgeois understands the
testimony and the jury understands the testimony
hs being that this arrangement for compensation of
Fox for the improvement and the arrangement for
the city to buy his land if they did not compensate
him for it was made not with the old commission,
but with the commission as it 1s now comprised.

The Court: I think that is all the controversy.

Mr. Sooy: If that is the case we are perfectly
satisfied.

The Court: As I understand his testimony, Mr.
Schimpf’s testimony was that the negotiations look-
ing to the widening of both St. Katherine’s Place
and Maine Avenue were taken up before there was
a change in the commission, at the time Mayor
Bacharach was in office and Mr. Thompson and Sen-
ator White and Mr. Beyer and Dr. Cochran.

Mr. Sooy: Then if I understand it, the testimony
stands there was no negotiation with the old com-
mission------

The Court: Looking for the work being done by
Mr. Fox and to be reimbursed by the city.

Mr. Sooy: Or the purchasing of Fox’s land in
case we didn’t reimburse him.



Plaintiff’s Motion for Direction 195

Mr. Bourgeois: There is no testimony in this
case about the purchase of Fox’s land at all.

The Court: 1 think that was injected for the first
time by Mr. Fox in the letter dictated by Schimpf
where he proposes as an alternative, “ If you do not
propose to go through with what I say you agreed
with respect to repaying me for this improvement,
then buy my land.”

TESTIMONY CLOSED. ~’

MOTION FOR DIRECTION.

Mr. Bourgeois: If the Court jilease, I am going
to move for a direction. As I recall it, there 1is
nothing in this case that could by any possible in-
ference be construed into a dedication of this land
by the Benjamin R. Fox Company. Mr. Sooy real-
ized the technicality of proceedings in corporations
when he, in questioning the commissioners, inquired
specifically whether they, as commissioners, had ever
passed any vote, resolution or ordinance, always
qualifying by whether they did it as commissioners,
indicating in his mind if they had had any conference
it must be an official act. That is true with not only
municipal corporations, but private corporations,
but, so far as I recall, there is not a single thing in

this case that connects the Benjamin R. Fox Com- ?

pany, which has a title to this land, with this agree-
ment that existed or was being carried on between
these parties.

- The Court: I think it raises a question for the
jury.

(Exception noted for plaintiff.)

10
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DEFENDANT’S MOTION FOB DIRECTION.

Mr. Sooy: I want to make a motion for a direc-
tion because by the plaintiff's own testimony it ap-
pears Fox dedicated Maine Avenue to Madison
Avenue through its entire length, 100 feet, having
dedicated the lands in question Fox cannot with-
draw the dedication and maintain ejectment. By
the plaintiff’s own testimony it clearly appears the
agreement with the city commissioners was actually
made, whether of binding force on the defendant,
that the agreement was Fox should dedicate and
open Maine Avenue, if the street was so dedicated
the city was to take it over and maintain it, the city
was to reimburse Fox for the expenses of opening
Maine Avenue or the city would levy no expenses
on Fox’s other land. If there was a dedication,
then Fox can’t withdraw his dedication or the Ben-
jamin B. Fox Company can’t withdraw it. Lands
once dedicated can’t be withdrawn. There is no
question about that, I think. I believe the Court will
agree with me on that. Now, then, assuming for the
sake of this argument that this had been a dedica-
tion, now then, if the city has failed in their agree-
ment with Fox, in that they have not compensated
him for the expenses he had in opening Maine Ave-
nue, then Mr. Fox has a perfect remedy against the
city in an action at law to recover the money he ex-
pended by a suit to recover the actual expenses he
says that they agreed to reimburse him if he would
open the street.

The Court: The motion will be denied.

(Exception noted for defendant.)
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Mr. Bourgeois: 1 want to offer in evidence rec-
ord of deed from Benjamin R. Fox Company to Frank
Spechter, recorded in book 686, page 203, dated the
fourteenth day of July, 1922.

Mr. Sooy: I want to object to that on the ground
1t 1s immaterial.

The Court: What is its materiality, Mr. Bour-
geois?

Mr. Bourgeois: It is for the purpose of showing
that there was no reference to Maine Avenue Dbe-
ing a hundred feet wide which Mr. Sooy says he has
gotten Mr. Fox to admit.

Mr. Sooy: He didn’t say in the testimony, that
is what he said at all. He says he referred to it
as a hundred foot wide street, and the natural in-
ference was it was a hundred foot wide street.

The Court: I understand that he testified that
the deeds were made for property abutting on a hun-
dred foot street.

Mr. Sooy: Not as I understand it. At the time
he sold it as fronting on a.hundred foot street, it
1s implied there because there is a hundred foot
street there.

The Court: I will receive it.

Mr. Bourgeois: Offer in evidence record of a deed
from Benjamin R. Fox Company to Harry Potamp-
'kin, dated the fourteenth of October, 1922, recorded
in book 695, page 2, also the record of a deed from

10
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Benjamin R. Fox Company to Harry Fadden, et al.,
dated the fifteenth of September, 1922, of record in
book 689, page 349.

Mr. Sooy: Same objection.

TESTIMONY CLOSED.

CHARGE OF THE COURT.
Donges, J.:

Ladies, and gentlemen, it is admitted in this case
that the Fox Company has title to the land in ques-
tion. The plaintiff asserts that, owning that land,
it never, nor did any person who owned the land be-
fore the plaintiff acquired it, ever dedicate, by deed
or other act, the part of what has been generally
referred to here as the easterly half of the street
to public uses, and that, therefore, not having given,
by any act of the plaintiff or persons preceding it
in title, the right to the public to the use of the sur-
face of the land owned by it for street purposes, it is
entitled to recover the possession of such land from
the city which it is claimed holds it for the use of
the public. You are not determining the question
of -the title to this land because the Fox Company
owns 1t. You are determining, however, or will
determine, whether the public has the right to the
use of the surface of that land for street purposes.

That question turns upon whether or not the
plaintiff, or Mr. Fox who owned that land before
the plaintiff acquired it, by an act gave the public
the right to use the land for street uses. That dedi-
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cation may be made not only by a grant, by deed or
other conveyance, but it may be accomplished just
as effectually by acts or an act of the party who
owned the fee of the land. And once land is dedica-
ted, once the public acquires a right, as I will here-
after instruct you, that right, so far as being revo-
cable by the owner of the land, the person who dedi-
cated 1it, is established. He has no right to revoke
it once the public acquires the right to use it by his
dedication. And, as I said, dedication, it being
admitted in this case there was no grant, there was
dio conveyance by deed or other instrument of the
right to use this land for street purposes, the ques-
tion is whether or not there has been a dedication
by act of the owner which gives the public a right
for all time, as against that owner, to use the land
for street purposes. A person may, owning
land upon both sides of a proposed street, make a
conveyance of a piece of property, a lot or piece of
property abutting on that proposed street, and de-
scribe the street as being of a certain width and
thereby dedicate that street of that width. He may
open it and by the act of opening it and permitting
the public to use it so evidence an intention to cre-
ate a public.highway as to preclude himself from
thereafter denying the public the right to use it.

Our Supreme Court has laid down the law in very
clear language in these words: “ The doctrine of
dedication rests on the principle of the common law
which had an almost universal application, that
whenever a person has made representations or pur-
sued a line of conduct with a view to lead others to
adopt a particular course of action, such representa-
tions or conduct have produced that effect, they shall
be binding and conclusive against him and he can-
not afterwards be permitted to retreat or repudiate
them. 9
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In speaking of dedication, the court says: “ Its
vital principle is the animus dedicandi ‘that is
the intention to dedicate)’ and whenever that 1is
manifested, the dedication, so far as the owner of
the fee 1s concerned, is complete, and he is conclu-
ded from his power of retraction without an ac-
ceptance by the public authorities or public user—
acceptance being essential only where the question
1s whether the public authorities are chargeable
with reparation. Time is not an essential ingredi-
ent of the act of dedication. Where it rests upon
an express declaration or act it takes effect instan-
taneously. ¥

And therein it is to be distinguished from a right
of the public acquired by user merely, that is where
the public may for a number of years use what has
come to be termed or regarded or used as a road,
it requires then, that that user or right, being based
merely upon use, shall be continued for a number of
years, but where it rests upon the act of dedication
of the party, it is instantly a right of the public,
and it 1s not necessary that it should be based upon
a twenty year user.

It is, in all cases' a question of intention and must
be proved or disproved by the acts of the owner,
and the circumstances under which the use has been
permitted.

So that in this case we are not concerned directly
with the question of whether there is a right of in-
junction in the court of chancery, whether there can
be a recovery by the plaintiff or any other person
who may have expended money. We are not con-
cerned directly with whether there was a wvalid
agreement for reimbursement by the city authorities
to the plaintiff or his predecessor in title. Those
questions are related to this case only insofar as



Charge of the Court 201

they may show an intention upon the part of the
person claiming the land to dedicate the street. If
you should find that the plaintiff, or Fox, did not
intend to dedicate the street, hut was merely mak-
Ing some improvements with the view that there-
after the city, when 1t acquired title, should open
the street, it would not he a dedication; because
there the intention to dedicate would be absent; and
it would be merely an improvement under an agree-
ment, whether valid or otherwise, to make the im-
provement in order that thereafter the property
might be used as a public highway. So that all of
those questions, whether the city commissioners
could lawfully transfer money from one fund to an-
other, whether they had the money, all of those mat-
ters are related to the question here involved, only
as they may throw light upon the question of dedi-
cation, and that is the sole question which you are
called upon to determine. All these other matters,
as I say, are side lights, perhaps, and may be di-
rectly related when you come to test the credibility
of witnesses, and find the fact, but they are not the
questions you are to determine. The question 1is
boiled down to a single one, was there a dedication
by act of the owner of the strip of land
in question for street uses? If there was he cannot
withdraw it, and your verdict will be for the defen-
dant. If there was not, if there never was, by act
of the owner, a dedication and giving up of the sur-
face of his land for Street purposes, then your ver-
diet will be for the plaintiff, And that is the ques-
tion and the sole question. .

Mr. Bourgeois: May I ask your Honor to charge
that there may be a conditional dedication and in
that event there is no dedication until the condition
1s performed?
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The Court: In this case, Mr. Bourgeois, I don’t
see how there can be a conditional dedication. He
either improved the land upon,the distinct agree-
ment which moved him, whether it be a valid agree-
ment or not. If he improved the land for the city
with the idea of thereafter having it opened for
street purposes, I take it that is not a conditional
dedication.

10  Mr. Bourgeois: I think the thing was this, as I
understood, they were going to improve the prop-
erty, and in consideration of that he was going to
dedicate. Now that made a conditional dedication.

The Court: If I understand his position, the
dedication was not to take place until the improve-
ment was made.

Mr. Bourgeois: That is true.

20

The Court: So the question is whether or not
‘there was a dedication. Now, if I understand plain-
tiff’s position, it is, there never was any dedication
at all, because nothing was to he done by Fox un-
til the city had done its part, and, therefore, it
seems to me the question of conditional dedication
is not of the case.

Mr. Bourgeois: I think that is conditional dedi-
30 cation and that is all.

The Court: You may retire, gentlemen.



Judgment Record 203

JUDGMENT RECORD.

NEW JERSEY SUPREME COURT.

Benjamin R. Fox Com-

pany, a corp., Judgment Record. iq

Plaintiff, Action at Law. In

v Ejectment.
City of Atlantic City, Theo. W. Sczlmpf"
Defendant. ttorney.

City of Atlantic City, the defendant in this cause,
was summoned to answer unto Benjamin R. Fox
Company, a corpn., the plaintiff therein in an action 20
at law upon the following complaint:

(Summons issued August 17, 1922.)

The plaintiff, Benjamin R. Fox Company, a cor-
poration of the State of New Jersey, having its prin-
cipal office in the City of Atlantic City, County of
Atlantic, demands of the City of Atlantic City, the
defendant herein, the possession of a tract of land
with the appurtenances situated in the City of At-
lantic City in said county, containing one acre, .
more or less, bounded on the north by Baltic Ave- 3Q
nue on the south by Grammercy Place, on the west
by a line of fifty (50) feet, eastwardly from the
westerly line of Maine Avenue, as presently laid
upon the ground, and on the east by lands of the
plaintiff, and the plaintiff says that its right to the
possession of the same accrued on the fifth day of
November, nineteen hundred and twenty-one; and
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that the defendant wrongfully deprives it of the pos-
session thereof to its damage, one hundred thou-
sand ($100,000.00) dollars.
Theo. W. Schimpf,
Attorney of Plaintiff.
Geo . A. Bour geois ,
Of Counsel.
(Filed Aug 30 1922)

Defendant, a municipal corporation of the State
of New Jersey, says that:

1. It denies the truth of the matters contained in
the complaint.

Wm. F. Sooy,
Attorney of Defendant.
(Filed Sep 9, 1922)

This case was tried before Judge Ralph W. E.
Donges, and a jury at May’s Landing on May 21st,
1923, and the jury found a general verdict in favor
of the plaintiff and against the defendant and ad-
judged the defendant guilty.

Whereupon it is adjudged that the plaintiff, Ben-
jamin R. Fox Company, a corpn., do recover
of the said defendant, the City of Atlantic City
the possession of the premises mentioned and
described in the complaint together with its
costs which have been taxed at the sum of forty
four dollars and sixty cents.

Costs $44.60.

Judgment entered June 1, 1923.

Wm. S. Gummere,
C. J.

I, Edwarada J. Kelueher, clerk of the Supreme
Court of the State of New Jersey, do certify that
the foregoing i1s a true copy of the judgment en-
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tered in the above-stated cause as the same remains
of record in my office.
In testimony whereof I have set my
hand and the seal of said Court at Tren-
ton, this fourteenth day of August, A.
D. nineteen hundred and twenty-three.
Edw. J. Kelleher,

(Seal) Clerk.

------------ 10
NOTICE OF APPEAL.
NEW JERSEY SUPREME COURT.
Atlantic County.
Benjamin R. Fox Co.,
Plaintiff-Respondent, Action at Law 20
V.

Notice of Appeal.
City of Atlantic City,

Defendant-Appellant.

To Theo. W. Schimpf, Esq., and Bourgeois and
Coulomb, Esqs., Attorneys of Plaintiff-Respon-
dent :

Take notice that the defendant appeals to the 30
Court of Errors and Appeals in the last resort in all
causes in New Jersey from the whole of the judg-
ment entered in this cause on the following grounds:

(1) Because the Court overruled defendant’s mo-
tion for a direction of verdict in favor of the defen-
dant and against the plaintiff.
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(2) Because the Court permitted witness,
Schimpf, to answer the following question, over the
objection of attorneys for the defendant:

“ Q- At the time you approved the deed from
Mr. Fox tq Atlantic City for the land lying on
the outside of Maine Ave., that is, a fifty feet
(60") wide street, Maine Avenue between Gram-
mercy Place and Atlantic Avenue, did you
know there was to be an assessment against the
land for the benefits 7’

(3) Because the Court, over the objection of at-
torneys for the defendant, permitted the witness,
Schimpf, to answer the following question:

“ Q. Now the deed also provides that the land
not within the bounds of Maine Avenue, consid-
ering it a hundred feet wide, should be used for
public park purposes. Was any part of that
land used for other than public park purposes ?’9

(4) Because the Court refused to strike out the
answer of witness, Schimpf, to the following ques-
tion, although requested so to do by attorneys for
the defendant:

“ Q. Was it ever brought before the Commais-
sioners at a stated meeting of the council, ses-
sion of the council? A. I can’t remember, it
was brought to the attention of one or more
city officials repeatedly, whether they ever were
Ml together, when I saw them I don’t remem-
ber.”

(5) Because the Court permitted the witness,
Schimpf, to answer the following question over the
objection pf attorneys for the defendant:

“ Q- What was said at the conference between
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White, Hackney and yourself about the im-
proving of the streets!”

(6) Because the Court permitted witness, Fox,
to answer the following question over the objection
of attorneys for the defendant:

“Q. Did you know at that time that if there
was no motion, no ordinance or no resolution
passed by these men in session that you could
not get the money!”

Wm. Frank Sooy, ]O
Jos. B. Perskie,
Attorneys of Defendant-
Appellant.
Atlantic City, N. J.,
August 4th, 1923.
20

[endorsed]

Service of a copy of within notice
of appeal hereby acknowledged, this
4th. day of August, A. D. 1923.

Theo. W. Schimpf,
Atty. of Plaintiff.

3C
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EXHIBIT PI. 5-16-23 L.

UNITED STATES CIRCUIT COURT
DISTRICT OF NEW JERSEY.

Between
Frank S. Elliot and
others, 0 In Equity
Complainants, On Bill to quiet title.
and FINAL DECREE.
Atlantic City
Defendant.

This cause coming on to be heard on bill, answer
and replication and proofs taken before Henry
Henry D. Olifant Examiner, and the Cout having
heard and considered the arguments of respective
counsel and being of the opinion that an easement
exists in favor of the defendant, Atlantic City, a
municipal corporation, of a public street through
and over the lands described in the bill of complaint
of a width of fifty feet and that said street consti-
tutes the westwardly half of Main avenue as orig-
inally laid down on a map filed in the Clerk’s office
of the County of Atlantic in May’s Landing in eigh-
teen hundred and fifty-two, which map is known as
the plan of Atlantic City, which said westwardly

3Q line of Main avenue begins at a point four hundred

feet eastwardlt from the easterly line of New Hamp-
shire avenue, it is on this twenty first day of March
nineteen hundred and seven on motion of Thompson
& Cole, solicitors for complainants, ordered, ad-
judged and decreed that defendant, Atlantic City,
has an easement of a public street through and over
the lands of the complainants described in the bill
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of complaint of a width of fifty feet which consti-
tutes the westwardly half of Main avenue as laid
down on a map filed in the Clerk’s office of the
County of Atlantic at May’s Landing, New Jersey,
in eighteen hundred and fifty-two the beginning
point of which said westwardly line or half of Main
avenue 1s four hundred feet eastwardly from the
easterly line of New Hampshire avenue.

It 1s further ordered, adjudged and decreed that
the complainants have and recover from the defen-
dant their costs of suit to be taxed.

JOSEPH CROSS,
JUDGE.

UNITED STATES OF AMERICA, )
District of New Jersey. \

I, George T. Cranmer, Clerk of the District Court
of the United States of America, for the District of
New dJersey, in the Third Circuit, do hereby certify
the foregoing to be a true copy of the original
FINAL DECREE.
on file, and now remaining among the records of the
said Court, in my office.

In Testimony Whereof, I have hereunto
subscribed my name and affixed the
seal of the said Court, at Trenton, in

(seal) said District, this 9th day of January

nineteen hundred and twenty-three.
George T. Cranmer,
Clerk, District Court, U. S.
by R. S. Chevrier,
Deputy.
Filed: March 21, 1907.
H. D. Oliphant,
Clerk.

jq

on

30
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EXHIBIT P2.

Deed: Edwin A. Grover, William F. Grover, Roy
L. Grover and Guy N. Grover, executors and
trustees under the will of John D. Grover, de-
ceased, to Benjamin R. Fox, dated Feb. 2, 1920.

Consideration: $25,750.00

Description: Beginning at the Northwest corner of

Grammercy Place and Maine Avenue (Grammercy

Place being 75 feet wide.) and extending thence (1)

Northwardly along the Westerly line of Maine Ave-

nue, 95 feet; thence (2) Westwardly parallel with

Grammercy Place, 90 feet; thence (3) Southwardly,

parallel with Maine Avenue, 95 feet to the Northerly

line of Grammercy Place; thence (4) Eastwardly
along the same, 90 feet to the place of beginning.

Recorded: In the Clerk’s Office of Atlantic County

on the 10th. day of February, 1920, in Deed Book

624, pages 119, etc.

EXHIBIT P3.

Deed: George H. Earle, Jr. to Benjamin R. Fox,
dated Aug. 22, 1919.

Consideration: $1.00 and other “lawful money of
the United States of America.”

Description: Beginning in the North line of Arctic

30 Avenue (sixty feet wide) at a point distant four hun-

dred feet Eastwardly from the Easterly line of New
Hampshire Avenue, thence extending Northwardly
parallel to New Hampshire Avenue, one hundred
feet, thence Westwardly parallel with Arctic Ave-
nue two hundred ninety-seven and six-tenths feet to
the East line of a right of way of the West Jersey
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and Seashore Railroad, thence Northwardly along
said right of way on a line curving to the left with
a radius of nineteen hundred forty feet, four hun-
dred thirty-three and seventy-one one-hundredths
feet to the South line of Baltic Avenue, at a point
three hundred eighteen and forty-eight one-hun-
dredths feet Eastwardly from the Easterly line of
New Hampshire Avenue, thence Eastwardly along
said line of Baltic Avenue three hundred forty-two
feet more or less, to the high water line of Absecon
Inlet, thence Southwardly along the high water line
of Absecon Inlet the several courses thereof four
hundred seventy-five feet more or less to the North
line of Arctic Avenue, thence Westwardly along said
line of Arctic Avenue two hundred seventy-four feet
more or less to the place of beginning.

Recorded in the Clerk’s Office of Atlantic County
in Deed Book No. 611, page 236 etc.

EXHIBIT P4. 5-17-23 L.

To the Mayor and the Board of Commissioners of
the City of Atlantic City.
Gentlemen :

In the Fall of 1919, or about January, 1920, I had
some negotiations with Commissioner White, now
Senator, looking toward an improvement of two
blocks of property, on North Maine Avenue, which
had come under the ownership of the Benjamin R.
Fox Company. Intending to build Some large apart-
ment houses and to generally improve the property,
it was very important that Maine Avenue should
be widened to 100 feet from Atlantic Avenue to
Madison Avenue, and that St. Katherine’s Place
should be widened to 75 feet.

10
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At that time, Maine Avenue between Grammercy
Place and Madison Avenue was only 50 feet in
width, and that width was decreed by the United
States District Court in a suit in which one Elliott
was plaintiff and the City of Atlantic City was de-
fendant, the case being known as Elliott, et al.
against Atlantic City, and recorded in No. 149 Fed-
eral Reporter, at page 849.

Between Atlantic Avenue and Grammercy Place
Dr. Dick and certain other persons were the owners
of property on the ocean side of Maine Avenue,
and a claim was made by them that Maine Avenue
was only 50 feet in width. I was the owner of prop-
erty at the corner of Grammercy Place and Maine
Avenue, extending southwardly a distance of 200
feet on the ocean side of Maine Avenue. I proposed
that if the City would widen Maine Avenue to 100
feet, and would acquire the property on the outside
of Maine Avenue necessary to do so, and if the City
would bulkhead the property and build the street,
that I would give to the City in consideration of
these improvements a deed to the 200 feet of Maine
Avenue south of Grammercy Place, and a deed to
the 475 feet between Grammercy Place and Madison
Avenue; and also a deed to 25 feet of St. Katherine’s
Place 400 feet in length.

—No. 2— 4-15-22
To the Mayor and the Board of Commissioners:

After the negotiations with Senate White, I ap-
peared before the Board of Commissioners at a pub-
lie meeting with my counsel, Mr. Theodore W.
Schimpf, and made these proposals publicly, and it
was agreed, either formally or informally, that the
Uity should take the deeds and would make the im-
provements promptly.

I gave the City a deed for St. Katherine’s Place
and a deed for that part of the property on the out-



Plaintiff’s Exhibits 213

side of that property, extending southwardly from
Grammercy Place a distance of 200 feet; but the
City utterly failed to build either bulkhead or street.

I had begun an improvement between Atlantic
Avenue and Grammercy Place, consisting of four
large apartment houses, costing approximately
$800,000.00, and the condition in which the City left
Maine Avenue made it almost impossible for me to
arrange for the necessary mortgages, or put tenants
in the properties. 1 was compelled to fill Maine
Avenue for a distance of two blocks, to grade and
gravel the same, to build the entire bulkhead from
Madison Avenue to Grammercy Place, and to pro-
tect the small and insecure bulkhead built by the
City from Grammercy Place to Atlantic Avenue by
jetty fWork, all at my own expense, for which work
the City agreed to reimburse me.

After giving the City my property on the outside
of Maine Avenue south of Grammercy Place, the
City permitted Sebring, a flyer, to squat upon the
property that I had given the City, and all summer
long to fly his aeroplane to the detriment of my
property, and this after I had declined to rent the
property to the same man for the same purpose.

Mrs. Bradley was permitted to erect a fence in
the middle of Maine Avenue to the great detriment
of my property because the City had failed for four-
teen months, after making this agreement With me,
to take any steps to acquire her property

—No. 3— 4-15-22
To the Mayor and the Board of Commissioners:
by condemnation.

The result of all of this failure, on the part of
the City to carry out its plain contract with me, was
that I withdrew my remaining property from Gram-
mercy Place to Madison Avenue, and have since de-
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dined to give the City of Atlantic City a deed for
the same.

It is true, of course, that the present Commis-
sioners are practically without knowledge of these
arrangements because in May, 1920, a commission
election intervened and the gentlemen now compos-
ing the commission were inducted into office, subse-
quently to the time of making these arrangements.

Under these circumstances, I feel that I am en-
titled to call upon the City, either to reimburse me
for the moneys I have expended to make
the improvements promised by the City, or else to
purchase from me, or the Benjamin R. Fox Com-
pany, the land 50 feet in width eastwardly of Maine
Avenue from Grammercy Place to Madison Avenue
at a price commensuate with the value of said
land.

In order to fortify the fairness of my position
with respect to this matter, I have consulted with
a great many of property owners and voters in the
First Ward of Atlantic City, all of whom are famil-
1ar with the history of this transaction and the his-
tory of the improvements made by me, all of whom
expressed their willingness to sign a petition ad-
dressed to the Board of Commissioners requesting
that this land be purchased from me and not con-
fiscated.

I enclose with this letter a petition signed by
many of them, and have no hesitation in saying that

you deem " necessary or advisable, I can have a
similar petition signed by ninety per cent, of the
property owners of the First Ward.

Yours very truly,
BENJAMIN R. FOX COMPANY,
By Benj. R. Fox
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EXHIBIT P5.

Deed: Benjamin R. Fox Co. to Harry Potamkin,
dated Oct. 14, 1922.

Consideration: $100.00 and other good and valuable
considerations. ’’

Description: Beginning at a point in the northwest
corner of Maine Avenue and Grammercy Place
(seventy feet wide) and extending thenge (1) west-
wardly along the northerly line of Grammercy Place
eighty feet to the easterly line of a ten feet wide
alley; thence (2) northwardly along said easterly
line of said alley and parallel with Maine Avenue
a distance of one hundred and sixty-five feet to the
southerly line of a thirty feet wide street; thence
(3) eastwardly, parallel with Grammercy Place and
along the southerly line of said street eighty feet
to the westerly fine of Maine Avenue; thence (4)
southwardly, in said line of Maine Avenue one hun-
dred and sixty-five feet to the place of beginning.
ALSO BEGINNING at a point in the northwest
corner of Maine Avenue and a thirty feet wide
street, said point being distant one hundred and
ninety-five feet north of the northerly line of Gram-
mercy Place (seventy feet wide) extending thence
(1) westwardly, parallel with Grammercy Place and
along the northerly line of said thirty feet wide
street eighty feet to the easterly line of a ten feet
wide alley way; thence (2) northwardly, along said
easterly line of said ten feet wide alley and parallel
with Maine Avenue a distance of two hundred and
fifty-five feet to a point said point being 80 feet
west of westerly line of Maine Avenue measured at
right angles thereto, thence, still northwardly, and
along the easterly line of said alley way deflecting
to the east to a point a distance of twenty feet more
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or less to a point in the southerly line of Madison
Avenue, said point being seventy-one feet west of
the westerly line of Maine Avenue; thence (3) east-
wardly, along said southerly line of Madison Ave-
nue a distance of seventy-one feet to the southwest
corner of Madison and Maine Avenues; thence (4)
southwardly, along the westerly line of Maine Ave-
nue a distance of two hundred and seventy-five feet
to the place of beginning.

Recorded in the Clerk’s Office of Atlantic County in
Deed Book 695, page 2 etc.

EXHIBIT Pé.

Deed: Benjamin R. Fox Co. to Harry Faden, et al,
dated Sept. 19, 1921.

Consideration: $25,000.00

Description: Beginning at a point distant ninety
feet west of the westerly line of Maine Avenue,
measured at right angles thereto, and ninety-five
feet north of the northerly line of Grammercy Place
measured at right angles thereto (Grammercy Place
being seventy feet in width) said point being in the
westerly line of a ten feet wide alley and extending
thence (1) northwardly, parallel with Maine Ave-
nue and along the westerly line of said alley a dis-
tance of three hundred and fifty-six and sixty-nine
one hundredths feet to a point of intersection with
the easterly line of the right of way of the West
Jersey and Seashore Railroad; thence (2) south-
wardly along the right of way of said railroad fol-
lowing the curve with a radius of nineteen hundred
and forty feet, a distance of four hundred and six-
teen and forty-eight one hundredths feet to a point,
said point being distant ninety-five feet north of the
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northerly line of Grammercy Place, measured at
right angles thereto and two hundred and ninety-
seven and six tenths feet west of the westerly line
of Maine Avenue; thence (3) eastwardly, parallel
with Grammercy Place a distance of two hundred
and seven and six tenths feet to the place of be-
ginning.

Beginning at a point in the westerly line of Maine
Avenue distant one hundred and sixty-five feet
north of the northerly line of Grammercy Place
(Grammercy Place being seventy feet in width) and
extending thence (1) westwardly, parallel with
Grammercy Place a distance of eighty feet to the
easterly line of the ten feet wide alley above de-
scribed; thence (2) northwardly along the easterly
line of said alley and parallel with Maine Avenue a
distance of thirty feet; thence (3) eastwardly, par-
allel with Grammercy Place a distance of eighty
feet to the westerly line of Maine Avenue; thence
(4) southwardly, in said line of Maine Avenue thirty
feet to the place of beginning.

Recorded in the Clerk’s Office of Atlantic County in
Deed book No. 689, page 349 etc.

EXHIBIT DI1. 5-17-23 L.

ORDINANCE NO. 237.

AN ORDINANCE establishing the widths of
driveways and sidewalks of alleys, streets and ave-
nues within the territory bounded on the north by
the north line of Winchester avenue, the south line
of Baltic Avenue and the south line of Madison ave-
nue; on the west by the west line of Albany Ave-
nue; on the south and east by Atlantic Ocean and
Absecon Inlet.
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Section 1. Be it ordained by City Council of At-
lantic City that the widths of driveways and side-
walks of alleys, streets and avenues within the ter-
ritory bounded on the north by the north line of
Winchester avenue, the south line of Baltic avenue
and the south line of Madison avenue, on the west
by the west line of Albany avenue; on the south and
east by the Atlantic Ocean and Absecon Inlet, shall
be as follows:

Maine avenue, driveway seventy feet; sidewalks,
each fifteen feet.

Rhode Island avenue, between Arctic and Atlantic
avenues, driveway twenty-eight feet; sidewalks, east
side twelve feet, west side ten feet.

Houston street, driveway sixteen feet.

Massachusetts avenue, between Baltic and Atlan-
tic avenues, driveway twenty-eight feet; sidewalks,
each eleven feet.

Congress street, driveway twelve feet.

Connecticut avenue, between Baltic and Pacific
avenues, driveway twenty-eight feet; sidewalks,
each eleven feet.

New Jersey avenue, between Baltic and Pacific
avenues, driveway twenty-eight feet; sidewalks,
each eleven feet.

Delaware avenue, between Baltic and Atlantic
avenues, driveway twenty-eight feet; sidewalks,
each eleven feet.

States avenue, between Pacific avenue and At-
lantic Ocean, driveway sixty-two feet; sidewalks,
each fourteen feet.

States avenue, between Atlantic avenue and Pa-
cific avenue, driveway twenty-eight feet; sidewalks,
eleven feet.

Moore Street, driveway sixteen feet; sidewalks,
each seven feet.

Maryland avenue, between Arctic and Atlantic
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avenues, driveway twenty-eight feet; sidewalks, east
side ten feet; west side twelve feet.

Virginia avenue between Atlantic avenue and Pa-
cific avenue, where total width of street is sixty-
five feet, driveway, thirty-eight feet, sidewalks east
side ten feet, west side seventeen feet; where total
width of street is eighty feet, driveway forty-six
feet sidewalks, each seventeen feet.

Curb joining above two sections of Virginia ave-
nue to be in a straight line with curves of ten feet
radius at the angles.

Virginia avenue between Pacific avenue and At-
lantic Ocean, driveway forty-eight feet; sidewalks,
east side seventeen feet, west side, fifteen feet.

Pennsylvania avenue, driveway forty-six feet;
sidewalks, each seventeen feet.

North Carolina avenue, between Baltic and At-
lantic avenues and between Pacific avenue and At-
lantic Ocean, driveway forty-six feet; sidewalks,
each seventeen feet.

South Carolina Avenue between Arctic avenue
and West Jersey and Seashore Railroad, driveway
forty-four feet; sidewalks, each side ten feet, west
side sixteen feet.

Ocean avenue, driveway twenty-four feet; side-
walks, east side eight feet, west side for a distance
of four hundred feet southwardly from Pacific ave-
nue, seven feet; thence to Atlantic Ocean, eight feet.

Tennessee avenue, between Pacific avenue and At-
lantic Ocean, driveway twenty-eight feet; sidewalks,
each eleven feet.

Kentucky avenue, between Baltic and Arctic ave-
nues, driveway twenty-seven feet; sidewalks, east
side twelve feet, west side eleven feet.

Kentucky avenue, between Arctic and Atlantic
avenues, driveway twenty-eight feet; sidewalks,
each eleven feet.
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Mt. Vernon avenue, south from Pacific avenue,
driveway twelve feet; sidewalks, east side four feet,
west side three feet.

Illinois avenue, between Baltic and Atlantic ave-
nues, driveway twenty-eight feet; sidewalks, each
eleven feet.

Illinois avenue, between Atlantic avenue and At-
lantic Ocean, driveway twenty-nine feet; sidewalks,
east side eleven feet, west side ten feet.

Indiana avenue, between Baltic and Arctic ave-
nues, and between Atlantic and Pacific avenues,
driveway twenty-eight feet; sidewalks, each eleven
feet.

Indiana avenue, between Arctic and Atlantic Ave-
nues, driveway twenty-seven feet; sidewalks, east
side eleven feet, west side twelve feet.

Indiana avenue between Pacific avenue and Atlan-
tic Ocean, driveway thirty-eight feet; sidewalks, east
side twelve feet, west side ten feet.

Ohio avenue, between Baltic and Atlantic avenues,
driveway twenty-eight feet; sidewalks, each eleven
feet.

Michigan avenue, between Baltic and Atlantic
avenues, driveway twenty-eight feet; sidewalks,
each eleven feet.

Arkansas avenue, between Pacific avenue and At-
lantic Ocean, driveway twenty-eight feet; sidewalks,
east side ten feet, west side twelve feet.

Missouri avenue, between Baltic and Arctic ave-
nues, driveway twenty-six feet, sidewalks, east side
fourteen feet, west side, ten feet.

Mississippi avenue, between Baltic and Arctic
avenues, driveway twenty-eight feet; sidewalks,
each eleven feet.

Mississippi avenue, between Arctic and Atlantic
avenues, driveway twenty-seven feet; sidewalks,
east side thirteen feet, west side ten feet.



Defendant’s Exhibits 221

Georgia avenue, between Baltic and Atlantic ave-
nues, driveway twenty-eight feet; sidewalks, east
side ten feet, west side twelve feet.

Florida avenue, between Baltic and Arctic ave-
nues, driveway twenty-eight feet; sidewalks, east
side ten feet, west side twelve feet.

Riddle avenue, driveway twenty feet; sidewalks,
each five feet.

Bellevue avenue, driveway twenty feet; sidewalks,
each ten feet.

Texas avenue, between Baltic and Atlantic ave-
nues, driveway, twenty-eight feet; sidewalks, each
eleven feet.

Belmont avenue, driveway twenty-six feet; side-
walks, each twelve feet.

Iowa avenue, driveway forty-four feet; sidewalks,
each fourteen feet.

Stenton Place, driveway twenty-six feet; side-
walks, each twelve feet.

Boston avenue, driveway thirty-one feet; side-
walks each twelve feet.

Hastings Terrace, sidewalk, east side twelve feet.

Providence Terrace, between Winchester and
Ventnor avenues, driveway forty-five feet; side-
walks, each fifteen feet.

Hartford Terrace, between Winchester and Vent-
nor avenues, driveway forty-five feet; sidewalks,
each fifteen feet.

St. Davids Place, driveway thirty-four feet; side-
walks, each thirteen feet.

Albany Terrace, between Winchester and Vent-
nor avenues, driveway thirty-five feet; sidewalks,
east side fifteen feet, west side ten feet.

Grammercy Place, between New Hampshire and
Maine avenues, driveway fifty feet; sidewalks, each
ten feet.

Arctic avenue, between New York and Illinois
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avenues, driveway thirty-five feet; sidewalks, north
side twelve feet, south side thirteen feet.

Arctic avenue, between Illinois and Indiana ave-
nues, driveway thirty-four feet; sidewalks, north
side twelve feet, south side, fourteen feet.

Arctic avenue, between Indiana and Michigan
avenues, driveway thirty-five feet; sidewalks, north
side twelve feet, south side thirteen feet.

Arctic avenue, between Michigan and Missouri
avenues, driveway thirty-four feet ; sidewalks, north
side twelve feet, south side fourteen feet.

Arctic avenue, between Missouri and Georgia ave-
nues, driveway thirty-three feet; sidewalks, north
side twelve feet, south side fifteen feet.

Arctic avenue, between Georgia and Florida ave-
nues, driveway thirty-four feet; sidewalks, north
side twelve feet, south side fourteen feet.

Arctic avenue, between Florida and Texas ave-
nues, driveway thirty-five feet, sidewalks, north side
twelve feet, south side thirteen feet.

Atlantic avenue, driveway seventy feet ; sidewalks
each fifteen feet.

Pacific avenue, between Iowa avenue and Stenton
Place, driveway forty-seven feet; sidewalk, north
side thirteen feet.

Pacific avenue, except Iowa avenue and Stenton
Place, driveway thirty-four feet; sidewalks, each
thirteen feet.

Winchester avenue, driveway thirty-four feet;
sidewalks, each thirteen feet.

Ventnor avenue, driveway, seventy feet; side-
walks, each fifteen feet.

All other alleys, streets or avenues or portions
thereof, driveways to be three-fifths of total width
between property lines; sidewalks to be each one-
fifth of total width between property lines.

Section 2. That the line dividing the sidewalks
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from the driveway at all alley, street or avenue in-
tersections shall be the arc of a circle with a radius
of ten feet.

Section 3. That all parts of all ordinances here-
tofore passed which fixed or established the widths
of driveways or sidewalks within the territory
above described, whether consistent or inconsistent
with this ordinance, be and the same are hereby
repealed.

Section 4. That this ordinance shall take effect
immediately.

Passed at a regular meeting of City Council. Oc-
tober 23rd 1899

James D. Southwick
President.

Attest:

E. D. Irelan

City Clerk.

Returned without the Mayors signature Nov. 11,

1899
Attest:

E. D. Irelan

City Clerk.

CITY OF ATLANTIC CITY
(Shield)

Department of Public Affairs
I, Anne M. Delaney, Acting City Clerk of the City
of Atlantic City, in the County of Atlantic, State of
New dJersey, Do Hereby Certify, that the foregoing
1s a true copy of an ordinance as taken from the orig-
inal on file in the office of the City Clerk—which or-
dinance passed at a regular meeting of City Coun-
cil October 23rd 1899 and which is marked in the
Book of Ordinances as having become a law without
the Mayor’s signature Nov. 11, 1899....cccccccevveeennnns

3C
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In Testimony Whereof, I have hereunto set my
hand and affixed the official seal of the City of At-
lantic City, this 10th day of January, 1923.

Anne M. Delaney,
Acting City Clerk.

EXHIBIT D2. 5-17-23 L.

1 ORDINANCE NO. 2.
CITY OF ATLANTIC CITY.
NEW JERSEY.

INTRODUCED BY DIRECTOR WHITE,
JANUARY 8, 1920.

AN ORDINANCE to provide for the improve-
ment and protection of Maine Avenue extending
2Q from the Southerly line of Atlantic Avenue to
Madison Avenue including the driveways and side-
walks of all intersecting streets, avenues and alleys
included within the property lines of said portions
of Maine Avenue by grading, paving and curbing
the driveways and sidewalks with gravel pavement
with wood curbing wherever required and by the
construction of a Bulkhead or Sea Wall wherever
required.

The Board of Commissioners of the City of At-
lantic City do Ordain:

Section 1. Maine Avenue extending from the
Southerly line of Atlantic Avenue to Madison
Avenue including the driveways and sidewalks of
all intersecting streets, avenues and alleys included
within the property lines of said portion of Maine
Avenue shall be improved by gradiug, paving and
curbing' the driveways and sidewalks with gravel
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pavement with wood curbing wherever required,;
and shall be protected from erosion by the water
of Absecon Inlet by the construction of a Bulkhead
or Sea Wall wherever required.

Section 2. All such work of improvement and pro-
tection shall be done by contract or by City Em-
ployees under such plans and specifications as may
be adopted, or according to such directions as may
be given by resolution of the Board of Commission-
ers. Such plans, specifications and directions shall
fix the location and extent of each feature of im-
provement and the location and the extent of the
protective Bulkhead or Sea Wall; which Bulkhead
or Sea Wall may be located either within or without
the boundary line of Maine Avenue ; it being dis-
tinctly provided that the area of Maine Avenue
within the limits aforesaid, to be improved at any
time may be less than the entire area, and the length
of Bulkhead or Sea Wall to be constructed at any
time may be greater or less than the entire length
of said Avenue.

Section 3. The work of improving and protecting
Maine Avenue as aforesaid shall be undertaken as
a local improvement and after the completion there-
of, a just and equitable assessment of benefits con-
ferred upon any lands and real estate by reason of
such improvement and protection shall be assessed
thereon in the manner provided by law. If the bene-
fits so assessed shall not equal the cost and expense
of the improvement and protection the balance shall
be paid by the City at large.

Section 4. The cost and expense of such improve-
ment shall be paid for in the first instance out of
the proceeds of Bonds to be issued for that purpose.

Section 5. It is hereby certified that the financial
statement required by section 12 of Chapter 252
(Laws of 1916 of the State of New Jersey) entitled
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“An act to authorize and regulate the issuance of
bonds and other obligations and incurring indebted-
ness, by county, city, borough, village, township or
any municipality governed by ah improvement
commission,” approved March 22, 1916, and the
amendments thereto, has been filed in the office of
the City Clerk.

Section 6. The ordinance entitled “ An Ordinance
to provide for the improvement of the driveway of

|A Maine Avenue extending from Atlantic Avenue to

Madison Avenue, including the driveways of all
intersecting streets, avenues and alleys included
within the property lines of said portion of Maine
Avenue, by grading, paving, curbing the same with
gravel or macadam or Warrenite, with wood curb-
ing, and by the construction of a protective Bulk-
head or Sea Wall wherever required,” approved
May 19, 1917, is hereby repealed.

Section 7. All other ordinances or parts of ordi-
nances inconsistent with this ordinance are hereby
repealed to the extent of such inconsistencies, and
this ordinance shall take effect immediately.

Passed at a regular Meeting of City Commission,
January 22,1920.

Approved January 29, 1920.

Albert Beyer,
Mayor of Atlantic City.
Attest:
Joseph A. McNamee,
City Clerk.

CITY OF ATLANTIC CITY
(Shield)
Department of Public Affairs
I, Joseph A. McNamee, City Clerk of the City of
Atlantic City, in the County of Atlantic, State of
New Jersey, Do Hereby Certify, that the foregoing
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1s a true copy of an ordinance passed at a regular
meeting of City Commission, January 22, 1920, and
approved January 29, 1920, as taken from the or-
iginal on file in the office of the City Clerk................

In Testimony Whereof, I have hereunto set my
hand and affixed the official seal of the City of At-
lantic City, this ninth day of May, 1923.

Joseph A. McNamee,
City Clerk. iq

EXHIBIT D3. 5rl7-23 L.

ORDINANCE NO. 22.
CITY OF ATLANTIC CITY
NEW JERSEY.

INTRODUCED BY DIRECTOR ?0
STEINBRICKER, April 8, 1920.

AN ORDINANCE providing for the widening of
Maine Avenue between Atlantic Avenue and Mad-
ison Avenue so that the easterly line thereof shall be
parallel with New Hampshire Avenue and distant
500 feet Eastwardly at right angles therefrom; and
providing for the acquiring of the lands and prem-
ises required for such widening; and providing that
such widening shall be undertaken as a local im-
provement with an assessment of benefits.

The Board of Commissioners of the City of At-
lantic City do Ordain:

Section 1. Maine Avenue shall be widened be-
tween Atlantic Avenue and Madison Avenue so that
the Easterly line thereof shall be .parallel with
New Hampshire Avenue and distant 500 feet East-
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wardly at right angles therefrom; thus making the
total width of Maine Avenue between Atlantic
Avenue and Madison Avenue 100 feet.

Section 2. There shall he acquired by the City of
Atlantic City such portions of the lands and prem-
ises required for such widening as have not already
been acquired by said City, or already been dedi-
cated to public highway use.

Section 3. The Board of Commissioners may by

JO Resolution negotiate for the purchase of said lands
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and premises from various owners thereof paying
therefor such prices as it may consider equitable
and just; and in case it is unable to acquire any
portion of said premises at a price which it deems
to be equitable and just, by reason of failure to
agree with the owners thereof of by reason of legal
incapacity of such owner to deliver a free and un-
encumbered title, or for any other reason whatso-
ever, it may proceed to acquire the same by con-
demnation in the manner provided by law.

Section 4. The widening of said Maine Avenue
shall be undertaken as a local improvement, and a
just and equitable assessment of the benefits con-
ferred upon any lands or real estate by reason of
such widening shall be made in the manner provided
by law.

Section 5. The cost of such widening of Maine
Avenue including the acquisition of the necessary
land and premises shall be paid for in the first in-
stance out of the proceeds of the sale of Bonds to be
issued for that purpose or out of moneys to be raised
by general taxation for such purpose—or partly out
of each — as the Board of Commission in their
wisdom may hereafter by Ordinance or resolution
determine; and it is hereby certified that the finan-
cial statement required by Section 12 of Chapter
252 (Laws of 1916 of the State of New dJersey)
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entitled “ An act to authorize and regulate the
issuance of bonds and other obligations and incur-
ring of indebtedness, by county, city, borough, vil-
lage township, or any municipality governed by an
improvement commission,” approved March 22,
1916, has been filed in the office of the City Clerk.
Section 6. All ordinances or parts of ordinances
inconsistent herewith, are, to the extent of such
inconsistencies, hereby repealed, and this ordinance
shall take effect immediately.
Passed at a Eegular Meeting of City Commaission,
April 29, 1920.
Approved, May 6, 1920.
Harry Bacharach
Mayor of Atlantic City.
Attest:
Joseph A. McNamee,
City Clerk.

CITY OF ATLANTIC CITY
(Shield)

Department of Public Affairs
I, Joseph A. McNamee, City Clerk of the City of
Atlantic City, in the County of Atlantic, State of
New Jersey, Do Hereby Certify, that the foregoing
1s a true copy of an ordinance passed at a regular
meeting of the Board of Commissioners on April
29, 1920, and approved May 6, 1920, as taken from
the original on file in the office of the City Clerk...

In Testimony Whereof, I have hereunto set my
hand and affixed the official seal of the City of At-
lantic City, this ninth day of May, 1923.

Joseph A. McNamee.
City Clerk.
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EXHIBIT D4. 5-17-23 L.

Know all men by these presents that Benjamin
B. Fox, Widower and Walter B. Dick, Widower
both of the City of Atlantic City, in the County of
Atlantic State of New Jersey for and in considera-
tion of the sum of One Dollar, lawful money of the
United States of America to them paid by the City
°f Atlantic City a Municipal Corporation of the
State of New Jersey, have dedicated and by these
presents do dedicate for public highway use forever
a certain strip of land and premises SITUATE in
the City of Atlantic City, County of Atlantic State
of New Jersey, described as follows the same to be
known as Maine Avenue: BEGINNING in the
Northerly line of Atlantic Avenue at a point distant
Four Hundred (400') feet East from the North East
Corner of Atlantic and New Hampshire Avenues
thence extending (1) Northwardly parallel with New
Hampshire Avenue Ten Hundred and eighty-five
(1085) feet to the Southerly line of Madison Avenue,
thence (2) Eastwardly along said line of Mad-
ison Avenue One Hundred (100) feet, thence
(3) Southwardly parallel with New Hampshire
Avenue Ten Hundred and Eighty-five (1085)
feet to the North line of Atlantic Avenue, thence (4)
Westwardly along said line of Atlantic Avenue One
Hundred (100) feet to the place of beginning.

“n witness whereof, the said Benjamin R. Fox
and Walter B. Dick have hereunto set their hands
and seals, the day of A. D. 1920.

(SEAL)
(SEAL)

Sealed and Delivered
in the presence of
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EXHIBIT D5. 5-17-23 L.

KNOW ALL MEN BY THESE PRESENTS that
BENJAMIN R. FOX COMPANY, a corporation of
the State of New Jersey, and WALTER B. DICK
of the City of Atlantic City in the County of At-
lantic and State of New Jersey, for and in consider-
ation of the sum of One Dollar lawful money of the
United States of America to them paid by the CITY
OF ATLANTIC CITY, a municipal corporation of
the State of New Jersey, have dedicated and by
these presents do dedicate to public highway use
forever, a certain strip of land and premises situate
in the City of Atlantic City in the County of At-
lantic and State of New Jersey, described as fol-
lows ; the same to be known as Maine Avenue:

BEGINNING in the Northerly line of Atlantic
Avenue at a point distant Four Hundred feet East-
wardly from the Northeast corner of Atlantic and
New Hampshire Avenues; thence extending (I)
Northwardly parallel with New Hampshire Avenue
One Thousand and eighty-five feet to the Southerly
line of Madison Avenue; (2) Eastwardly along said
line of Madison Avenue One Hundred feet; (3)
Southwardly parallel with New Hampshire Avenue
One Thousand and eighty-five feet to the Northerly
line of Atlantic Avenue; (4) Westwardly along said
line of Atlantic Avenue, One Hundred feet to the
place of beginning.

IN WITNESS WHEREOF the said Benjamin
R. Fox Company has caused its corporate seal to
be hereunto affixed and these presents to be signed
by its President and attested by its Sec-
retary; and the said Walter B. Dick has hereunto
set his hand and seal this day of
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in the year of our Lord one thousand nine hundred
and twenty.
Signed, sealed and delivered

in the presence of

T

L.Mm

EXHIBIT D6. 5-17-23 L.

KNOW ALL MEN BY THESE PRESENTS that
BENJAMIN R. EOX COMPANY, a corporation of
the State of New dJersey, for and in consideration
of the sum of One Dollar lawful money of the United
States of America to it paid by the CITY OF AT-
LANTIC CITY, a municipal corporation of the
State of New dJersey, has dedicated and by these
presents does dedicate to public highway use for-
ever, a certain strip of land and premises situate in
the City of Atlantic City in the County of Atlantic
and State of New Jersey, described as follows; the
same to be known as Maine Avenue :

Beginning in the Southerly line of Madison
Avenue (formerly Baltic Avenue) at a point distant
Four hundred feet Eastwardly at right angles from
New Hampshire Avenue; thence extending (1)
Southwardly parallel with New Hampshire Avenue,
Four hundred and seventy five feet to the Northerly
line of Grammercy Place (formerly Arctic Avenue);
(2) Eastwardly along said line of Grammercy Place,
One Hundred feet; (3) Northwardly parallel with
the first course Four hundred and seventy five feet
to the Southerly line of Madison Avenue; (4) West-
wardly along said line of Madison Avenue, One Hun-
dred feet to the place of beginning.

IN WITNESS WHEREOF the said Benjamin R.
Fox Company has caused its corporate seal to be



Defendant’s Exhibits 233

hereunto affixed and these presents to be signed by
its President and attested by its Sec-
retary, this day of in the year of
our Lord, one thousand nine hundred and twenty
one.

Signed, sealed and delivered

in the presence of

EXHIBIT D7.

Deed: Benjamin R. Fox to Benjamin R. Fox Co.,
dated July 1, 1920.

Consideration: $279,600.00.

Description: Beginning at the Northwesterly
corner of Grammercy Place and Maine Avenue
(Grammercy Place being seventy feet wide) and
extending thence (1) Northwardly, along the west-
erly line of Maine Avenue, ninety-five feet; thence
(2) Westwardly, parallel with Grammercy Place,
ninety feet; thence (3) Southwardly, parallel with
Maine Avenue, ninety-five feet to the Northerly line
of Grammercy Place; thence (4) Eastwardly, along
the same, ninety feet to the place of beginning.
Tract 2. Beginning in the North line of Arctic
Avenue (sixty feet wide) at a point distant four
hundred feet Eastwardly from the Easterly line of
New Hampshire Avenue, thence extending North-
wardly parallel to New Hampshire Avenue, one hun-
dred feet, thence Westwardly parallel with Arctic
Avenue two hundred ninety-seven and six-tenths
feet to the East line of a right of way of the
West Jersey and Seashore Railroad, thence North-
wardly along said right of way on a line curving to
the left with a radius of nineteen hundred forty feet,
four hundred thirty-three and seventy-one one hun-
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dredths feet to the South line of Baltic Avenue, at
a point three hundred eighteen and forty-eight one-
hundredths feet Eastwardly from the Easterly line
of New Hampshire Avenue, thence Eastwardly
along said line of Baltic Avenue three hundred
forty-two feet more or less, to the high water line
of Absecon Inlet, thence Southwardly along the high
water line of Absecon Inlet the several courses
thereof four hundred seventy-five feet more or less
to the North line of Arctic Avenue, thence West-
wardly along said line of Arctic Avenue two hun-
dred seventy-four feet more or less to the place of
beginning.

AND ALSO, All that certain parcel of land
flowed by tide water lying at Atlantic City afore-
said and described as follows, to wit: Beginning
at a point in the high water line of the Westerly
shore of Absecon Inlet where the same is inter-
sected by the Northerly line of Arctic Avenue ex-
tended Eastwardly to the said high water line, said
point being distant ninety-four feet Eastwardly
from the Westerly line of Maine Avenue extended;
thence Eastwardly along the Northerly line of Arc-
tic Avenue extended, nine hundred ninety-seven and
seventy-six one-hundredths feet to the exterior line
established by the Commissioners appointed under
the authority of the act entitled I' An act to ascertain
the rights of the State and of Riparian owners in
the lands lying under the waters of the Bay of
New York and elsewhere in this State” approved
April 11, 1864, and the supplements thereto, thence
Northwardly along said exterior line curing to the
left on a radius of four thousand feet, four hun-
dred seventy-eight and twenty-two one hundredths
feet to a point in line with the Southerly line of Bal-
tic Avenue, thence Westwardly in line with the
Southerly line of Baltic Avenue extended nine hun-
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dred, ninety-one and twenty-four one-hundredths
feet to the high water line of the Westerly shore of
Absecon Inlet at a point distant two hundred thirty-
five feet Eastwardly from the Easterly line of the
right of way of the West Jersey and Seashore Rail-
road, thence Southwardly along said high water line
to the place of beginning.

ALSO BEGINNING at a point in the Westerly
line of Maine Avenue distant one hundred and fifty
feet Northwardly from the Northerly line of At-
lantic Avenue and runs thence (1) Northwardly
in and along the Westerly line of Maine Avenue,
two hundred feet; thence (2) Westwardly parallel
with Atlantic Avenue, one hundred and seventy-five
feet; thence (3) Southwardly parallel with Maine
Avenue two hundred feet; thence (4) Eastwardly
parallel with Atlantic Avenue, one hundred and
seventy-five feet to a point in the Westerly line of
Maine Avenue and the place of beginning.

BEGINNING at a point in the high water line of
Absecon Inlet distant one hundred and fifty feet
Northwardly at right angles from the Northerly line
of Atlantic Avenue and from thence (1) Eastwardly
parallel with Atlantic Avenue, extended 1033.96 feet
to the exterior line established by the Commis-
sioners appointed under the authority of the act
entitled “ An act to ascertain the rights of the State
and of Riparian owners in the lands lying under
the waters of the Bay of New York and elsewhere
in this State” approved April 11, A. D. 1864 and the
supplements thereto;” thence (2) Northwardly
along said exterior line, curving to the west on a
radius of four thousand feet, two hundred and seven
and twelve hundredths feet; thence (3) Westwardly
parallel with Atlantic Avenue and distant three
hundred and fifty feet Northwardly at right angles
from the Northerly side of the same 1087.84 feet
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to the high water line of Absecon Inlet as shown on
the map annexed to the original grant to the W. G.
Bartlett Company; thence (4) Southwardly along
said high water line to the place of beginning.
Recorded in the Clerk’s office of Atlantic County
in Deed Book #641, page 57 etc.
ADMITTED BUT NOT MARKED.

Deed Moebs Apartment Co. to City of Atlantic City,

dated October 6, 1920.
Consideration: $1500.00.
Description: Beginning at the northeasterly corner
of Atlantic and Maine Avenues, said Maine Avenue
being considered fifty feet wide; thence extending
(1) northwardly, along said line of Maine Avenue
the same being parallel with New Hampshire Ave-
nue and distant four hundred and fifty feet east-
wardly at right angles therefrom, one hundred feet;
(2) Eastwardly, parallel with Atlantic Avenue to the
High Water Line of Absecon Inlet; (3) southwardly,
along said high water line of Absecon Inlet the
several courses and distances thereof to the north-
erly 1in6 of Atlantic Avenue; (4) Westwardly, along
said line of Atlantic Avenue to the place of be-
ginning.

Also an undivided one-half interest of, in and
to the Riparian lands lying in front of the above
described premises bounded on the south by the
extended line of Atlantic Avenue; on the north by
a line parallel thereto and distant one hundred feet
northwardly at right angles therefrom; on the west
by the High Water Line of Absecon Inlet; on
the east by the Riparian Commissioners Exterior
line in Absecon Inlet:

Recorded in the Clerk’s Office of Atlantic County
in Deed Book No. 643, page 287, etc.
ADMITTED BUT NOT MARKED.
Deed: Absecon Land Co. to City of Atlantic City,
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dated August 23, 1920.

Consideration: $1499.00.

Description: Beginning in the easterly line of
Maine Avenue, considered fifty feet wide at a point
distant two hundred feet northwardly at right
angles from Atlantic Avenue; thence extending (1)
northwardly, along said line of Maine Avenue the
same being parallel with New Hampshire Avenue
and distant four hundred and fifty feet eastwardly,
at right angles therefrom, fifty feet; (2) eastwardly,
parallel with Atlantic Avenue to the high water
line of Abseeon Inlet; (3) southwardly, along said
High Water Line of Abseeon Inlet the several
courses and distances thereof to a point distant two
hundred feet northwardly, at right angles from At-
lantic Avenue; (4) westwardly, parallel with Atlan-
tic Avenue to the place of beginning.

Recorded in the Clerk’s Office of Atlantic County
in Deed Book No. 639, page 258 etc.

EXHIBIT DS.

Deed: Henry E. Stevens, Jr., et ux to City of
Atlantic City, Dated: Nov. 11, 1920.

Consideration: $4499.00.

Description: Parcel 1. Beginning in the Easterly line
of Maine Avenue considered fifty feet wide at a
point distant one hundred and fifty feet North-
wardly at right angles from Atlantic Avenue; thence
extending (1) Northwardly along said line of Maine
Avenue, the same being parallel with New Hamp-
shire Avenue, and distant Pour hundred and fifty
feet Eastwardly at right angles therefrom, fifty
feet; (2) Eastwardly parallel with Atlantic Avenue
to the High Water Line of Abseeon Inlet; (3) South-
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wardly along said high water line of Absecon Inlet
the several courses and distances.thereof to a point
distant one hundred and fifty feet Northwardly at
right angles from Atlantic Avenue; (4) Westwardly
parallel with Atlantic Avenue to the place of be-
ginning.

Parcel II. Beginning in the Easterly line of
Maine Avenue considered fifty feet wide at a point
distant two hundred and fifty feet Northwardly at
right angles from Atlantic Avenue; thence extend-
ing (1) NorthAvardly along said line of Maine
Avenue the same being parallel with New Hamp-
shire Avenue and distant four hundred and fifty
feet Eastwardly at right angles therefrom, one hun-
dred feet; (2) Eastwardly parallel with Atlantic
Avenue to the High Water Line of Absecon Inlet;
(3) Southwardly along said High Water Line of
Absecon Inlet the several courses and distances
thereof to a point distant two hundred and fifty feet
Northwardly at right angles from Atlantic Avenue;
(4) Westwardly parallel with Atlantic Avenue to
the place of beginning.

Recorded in the Clerk’s Office of Atlantic County
in Deed Book 642, page 252, etc.

EXHIBIT D9.

Deed: James S. Aber et ux to City of Atlantic City.
Dated: July 18, 1921.

‘Consideration: $23,900.

Description: Beginning in the southerly line of
Grammerev Place (formerly Arctic Avenue) sixty
feet wide as said Arctic Avenue was originally laid
out, at a point distant fifty (50) feet Eastwardly
at right angles from the westerly line of Maine
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Avenue; thence extending (1) southwardly along
the Easterly line of Maine Avenue, fifty feet wide
as originally laid out, two hundred (200) feet; (2)
Eastwardly parallel with Grammercy Place forty
six and eighty nine hundredths (46.89) feet to the
interior inland line of the public park or place
for public resort and recreation along the beach
or ocean front of Atlantic City as fixed and estab-
lished by City ordinance approved October 13, 1899,
and the amendment or amendments thereto; (3)
Northwardly along said interior or inland line of
said public park established as aforesaid, deflecting
Five degrees, twenty minutes, fifty seven and one-
half seconds Eastwardly from a line parallel with
Maine Avenue, thirty-three and thirty-two hun-
dredths (33.32) feet to a point distant Fifty feet
Eastwardly at right angles from the first course
herein; (4) Northwardly parallel with the first
course herein one hundred sixty six and eighty three
hundredths (166.83) feet to the southerly line of
Grammercy Place; (5) Westwardly along said line
of Grammercy Place fifty (50) feet to the place of
beginning.
Recorded in the Clerk’s Office of Atlantic County
in Deed Book 660, page 26, etc.
ADMITTED BUT NOT MARKED.

Deed: Benjamin R. Fox Co. to the City of Atlantic

City, dated June 2, 1921.
Consideration: $1.00.
Description: All its right, title and interest of, in
and to the lands flowed by the tide waters of Absecon
Inlet situate in the City of Atlantic City, in the
County of Atlantic and State of New Jersey,
bounded on the west by the westerly line of Maine
Avenue, on the east by the Riparian Commissioners
Exterior line in Absecon Inlet; on the south by a
line parallel with Atlantic Avenue and distant one
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hundred and fifty feet northwardly at right angles
therefrom; and on the north by a line parallel with
Atlantic Avenue and distant three hundred and
fifty feet northwardly at right angles therefrom.

Also all its right, title and interest of, in and to
the lands flowed by the tide waters of Absecon Inlet
situate in the city, county and State aforesaid,
bounded on the west by the high water line of Ab-
secon Inlet as the same existed in July 1900 ; on the
east by the Riparian Commissioners Exterior line
in Absecon Inlet; on the south by a line parallel
with Atlantic Avenue and distant three hundred and
fifty feet northwardly at right angles therefrom;
and on the north by the southerly line of Grammercy
Place. Subject however to the following conditions
and restrictions :

FIRST: The portions of said above described
premises situate within the bounds of the public
park or place for public resort and recreation along
the beach or ocean front of Atlantic City as fixed
and established by City Ordinance passed October
9, 1899 and approved October 13, 1899, shall be
used as a public park or place for public resort and
recreation in accordance with the provisions of said
ordinance.

SECOND: The portions of the above described
premises outside of the bounds of the public park
above mentioned, but within the bounds of Maine
Avenue considered one hundred feet wide (as wid-
ened by City ordinance passed April 29, 1920, and
approved May 6, 1920) shall be used for public
highway purposes; and if and whenever the interior
or inland line of said public park and the elevated
boardwalk now located along said interior or inland
line are moved by authority of City ordinance
further to the eastward, the said Maine Avenue shall
be opened to public highway use for the full width
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of one hundred feet in conformity with the ordinance
widening Maine Avenue above recited.

THIRD: Any portions of the above described
premises lying between the easterly line of Maine
Avenue considered one hundred feet wide and the
interior or inland line of said public park or place
for public resort and recreation as now established
or as the same may be hereafter established, shall
be used for general park purposes with the restric-
tion that no building shall be erected thereon.
Recorded in Clerk’s Office of Atlantic County in

Deed Book No. 656, page 261, etc.

EXHIBIT DIO.

Hon. Louis N. Steinbricker,
Director of Streets & Highways,.
Atlantic City, N. J.

Dear Sir:

I feel we have reached the time when there
should be some settlement of the question of Maine
Avenue. In going over this matter in my mind I
thought if I would state in writing just what we had
agreed to do and what we thought the City was
going to do for us, we might reach a point where
we could come to some satisfactory agreement.

We agreed to deed to the City of Atlantic City
all our right, title and interest in that piece of
ground on the East side of Maine Avenue at Gram-
mercy Place, extending 200 feet south on Maine
Avenue;

Also a strip of land 400 feet by 25 feet on the
East side of St. Catherine’s Place, South from
Grammercy Place;

Also a strip of land extending the entire block 475
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feet long, 50 feet wide between Madison Avenue and
Grammercy Place, East side of Maine Avenue 50
feet wide, making Maine Avenue 100 feet wide, its
entire length.

We were to receive, “ work to start immediately”
a 100 foot wide Maine Avenue with gravel surface;

St. Catherine Place 75 feet wide, paved with
asphalt.

This we were to get without any assessment or
without any cost to us.

When the work did not start on Maine Avenue as
agreed, I was informed that there were many en-
tanglements which the City Solicitor and Asst. City
Solicitor were cleaning up as fast as possible.

Our buildings were now nearing completion and
in order to rent, we had to have a street to front
them on. I was now informed that Maine Avenue
had not been included in the program for paving
that year. St. Catherine Place has been included
and would be paved.

It was then arranged that I should grade and
surface the block from Madison to Grammercy, with
the understanding that I would be reimbursed for
the money spent on this work, the City to finish the
block between Atlantic Avenue and Grammercy at
the same time.

I finished my block and there had been no work
done on the part of the City, and I had to continue
in the block to Atlantic Avenue. There was a fill
of from 6 to 9 feet, and I urged the City to get
their bulkhead in, as if we had a storm it would
take it all out, which really did happen.

The City then did put up a light bulkhead, using
some old boardwalk material and did help to fill,
having their trash and ash-carts one or two days
a week dump their collection that was nearby.

I built three jetties 150 feet each on the outside
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of this bulkhead and made sand 5 to 7 feet deep
almost the entire length, otherwise the bulkhead
would not have stayed there.

We now reach the time when we were annoyed
by this aviator Sebering. He had unloaded several
loads of piling and lumber and was preparing to
build a landing stage. I informed City Engineer
Hackney, who was preparing a deed from us to the
City for this ground, that before we made the trans-
fer we had better clear this fellow off. He stated
that inasmuch as the city would have title in a few
days, to save ourselves the trouble as the City would
not permit him to fly on City property. I consulted
our attorney, Mr. Schimpf, and he instructed me to
sign the deed transferring the property to the City.
Sebering continued to build this landing stage, al-
though I was assured by different City officials that
there would be no flying from there. Mr. Kirk Love-
land assured me that they could get a permit to
open the Boardwalk only through his department,
and it would not be given.

I was humiliated as I had repeatedly stated to
inquiring tenants that there would be no flying from
this point.

There was then a fence erected right down the
center of Maine Avenue, and City Solicitor Frank
Sooy informed me that the city had no authority.
The only practical way to get rid of this fence was
to agree to let the flyers have the beach this year,
and they would clear them off next year. This riled
me to such an extent that I put a fence down the
middle of the street in the next block, although Mr.
Sooy stated to me the City had no authority to take
down the fence erected in the block between Gram-
mercy and Atlantic Avenues where the street was
never designated at anything but 100 feet wide
street. They, the City, had all the authority neces-
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sary to order and remove a fence erected by me on
a street that there is a United States court decision
designating the width of 50 feet. This, I think,
explains our understanding with the City and also
our grievance.

If there is any further information you might
want on this subject, I would be pleased to hear
from you.

Respectfully yours,
Benj. R. Fox.
February 27th, 1922.



NEW JERSEY COURT OF ERRORS AND
APPEALS.

Benjamin R. Fox Company,
Plaintiff-Respondent,

V.

City of Atlantic City,
Defendant-Appellant.

On Appeal.

BRIEF OF RESPONDENT.

STATEMENT.

The matter in the above-stated cause was a suit
of ejectment brought by respondent against appel-
lant to recover possession of a strip of land fifty
(50) feet in width and four hundred (4M feet in
length, lying on the easterly side of and adjacent to
Maine Avenue, between Grammercy Place and Madi-
son Avenue.

The appellant offered in evidence an ordinance
of Atlantic City for the widening of Maine Avenue
from fifty (50) feet to one hundred (100) feet.

The real controversy arose over the alleged fail-
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ure upon the part of Atlantic City to keep-and per-
form an agreement it had made with the Benjamin
R. Fox Company, concerning the land in question.

The testimony of Mr. Fox was that respondent
was the owner of the land in question, also of cer-
tain lands between Atlantic Avenue and Grammercy
Place, lying on the easterly side of Maine Avenue,
and also of a tract of land lying on the westerly
side of Maine Avenue, between Atlantic Avenue and
Grammercy Place. Appellant was desirous of wid-
ening Maine Avenue. Respondent had recently built
two large apartment houses on the westerly side of
Maine Avenue, between Atlantic Avenue and Gram-
mercy Place, and had in course of construction two
apartment houses on the westerly side of Maine
Avenue, between Grammercy Place and Madison
Avenue, and was desirous of having a certain alley
(St. Catherine’s Place), running in the rear of the
apartment houses built on the westerly side of Maine
Avenue, between Atlantic Avenue and Grammercy
Place, widened fo-a twenty-five (25) foot street, and
was likewise desirous of having Maine Avenue im-
proved and curbed, so as to aid in the sale qr rental
of his said apartment houses.

The claim of the respondent was that he entered
into a verbal agreement with certain of the commis-
sioners and engineer of Atlantic City, when not in
session, wherein appellant agreed that if respondent
would dedicate nineteen (19) feet of land adjoining
St. Catherine’s Place for street purposes, and would
dedicate its right in the land lying easterly of the
then Maine Avenue, and between Atlantic Avenue
and Grammercy Place; and would dedicate a fifty
(50) foot strip adjoining the easterly line of Maine
Avenue, between Grammercy Place and Madison
Avenue, to wit, the land in question,, that appellant
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would pave St. Catherine’s Place with a hard pave-
ment, and would pave Maine Avenue from Atlantic
Avenue to Madison Avenue with a gravel surface,
its full width; that the respondent agreed to> dedi-
cate upon the conditions aforesaid, and thereupon
set over to appellant the nineteen (19) feet along St.
Catherine’s Place by deed, and Atlantic City paved
1t according to the verbal agreement, above men-
tioned ; and later conveyed it by deed to the city;
that respondent later conveyed to Atlantic City all
its rights, lying easterly of the easterly line of Maine
Avenue, between Atlantic Avenue and Grammercy
Place, but appellant neglected and failed to pave
Maine Avenue; that respondent’s houses .were
nearing completion, and it was of great importance
that the paving should be done, and that at a further
conference with the commissioner of streets and
engineer of appellant, respondent was asked to pave
said street, and said appellant would raise the
money and reimburse respondent for the outlay,
stating that the city had not the money in hand, and
would have to raise it, which would take consider-
able time; respondent assented, and paved Maine
Avenue its full width from Atlantic Avenue to Madi-
son Avenue, at a very great cost, and after expend-
ing this money, the city refused to reimburse him
for his outlay, whereupon respondent erected a fence
around the land owned by him, above mentioned,
and not conveyed to the city, to wit, the fifty (50)
foot strip on the easterly side of Maine Avenue,
extending from Grammercy Place to Madison Ave-
nue, which fence appellant tore down and carried
away, and thereupon claimed that respondent by
paving said street had dedicated it to public use,
claiming right to possession thereof, whereupon re-
spondent brought his suit of ejectment to recover
possession of his said land.
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LAW.

The First Reason assigned for the reversal of the
judgment is that the Court erred in refusing to di-
rect a verdict in favor of the appellant.

The evidence showed the legal title of the prop-
erty in the respondent. Appellant showed that Fox
had graded and graveled the street, and that the
public, while this work was being done, and for less
than a month thereafter, had used it as part of
Maine Avenue (p. 22, 1 1); that Fox had erected a
fence around the tract of land in question, which
fence the city had torn down, and from that time
on, the land had been subjected to public use by per-
sons using Maine Avenue (p. 21,1. 11); that the city
had made an assessment against respondent for the
paving of St. Catherine’s Place.

The testimony of respondent was that respondent,
at the request of appellant, had agreed to convey
land along St. Catherine’s Place to appellant; had
agreed to convey all its interest in the land lying
easterly of Maine Avenue, between Atlantic Avenue
and Grammercy Place, to appellant, and had agreed
to convey the fifty (50) foot strip of land in ques-
tion, lying on the easterly side of Maine Avenue,
and adjacent thereto, between Grammercy Place
and Madison Avenue, to the city, upon condition that
the city would pave St. Catherine’s Place without
expense to respondent, and would improve Maine
Avenue with gravel street and curbing from Atlantic
Avenue to Madison Avenue; that respondent ac-
cepted that agreement, and conveyed the land along
St. Catherine’s Place to Atlantic City; that after-
wards respondent conveyed its interest in the land
on the easterly side of Maine Avenue, between At-
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lantic Avenue and Grammercy Place, to the city (p.
88,1. 28); that appellant neglected to improve Maine
Avenue (p. 143, 1L 26), which was important to re-
spondent in aiding the sale and rental of his prop”
erties; that he requested appellant to perform its
part of the agreement, to wit, the improvement of <
Maine Avenue; that he was told by the street super-
visor and engineer that appellant had not the
moneys in hand with which to do the work, and
promised that appellant would reimburse him for
the cost of the improving of the street, if he at his
own expense would improve it; that relying upon
that promise, he improved the street by grading,
graveling and curbing it, at a very great cost to
him (p. 146, 1. 2-8); that after having gone thus
far, respondent learned that Atlantic City had as-
sessed benefits against his property for the paving
of St. Catherine’s Place (p. 150a, 1 30), and upon
request for payment of the money to reimburse him
for the moneys expended by him in improving Maine
Avenue, he was not only refused, but was told that
the city was not obligated to make payment, because
the agreement had not been made by .commissioners
when in session (p. 166, 1L 18). The land in ques-
tion being then in possession of appellant, in that
appellant had by its strong hand torn down the
fence and thrown it open to public use, claiming’
that respondent had dedicated the lands to the city,
which was denied by respondent, respondent insti-
tuted this ejectment suit.

The question then was whether or not Fox Com-
pany had dedicated the land to public use. Fox
had stated that he never intended to dedicate, ex-
cept upon condition that the city would perform its
said agreement (p. 173, L 22). The question being
a question of dedication, the intention of respondent



6 Brief of Respondent

In improving the street was the gist of the matter.
There was testimony from which appellant claimed
that he did intend to dedicate, and testimony from
which respondent claimed that he did not intend to
dedicate, except on the conditions above mentioned,
whiph conditions had not been fulfilled. Therefore,
the question before the Court being one of intention,
and there being testimony on both sides, it was a
question of fact for the jury, and the refusal to di-
rect a verdict was proper..
r r - ro-

The Second Reason assigned was because the
Court permitted Mr. Schimpf to answer the follow-
ing question (p. 120,1. 8):

‘1Q. At the time you approved the deed from
Mr. Fox to Atlantic City for the land lying on
the outside of Maine Avenue, that is a fifty foot
wide street, Maine Avenue between Grammercy
Place and Atlantic Avenue, did you know there
was to be an assessment against the land for
benefits 7’ *

This question is found on page 120, and it had
then appeared in evidence from the appellant’s case
that the appellant had caused benefits to be asses-
sed against respondent’s lands for street improve-
ments made on St. Catherine’s Place (p. ,1. )
it being the contention of the respondent that there
was but a single transaction between these parties,
which included the widening and paving of St. Cath-
erine’s Place, and the improving of Maine Avenue,
from Atlantic Avenue to Madison. The testimony
had also shown that Mr. Schimpf was acting for and
with the respondent throughout this transaction, and
to meet their pretended claim that appellant’s in-
tention to dedicate without condition was evidenced
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by the fact that the city had made assessment for
benefits against its land for a part of the improve-
ments which were included within the negotiations,
and that thereafter he voluntarily executed a deed
for other lands, a part of the same transaction, ren-
dered this question pertinent and relevant, and it
was so considered by the trial Court (p. 120, 1 25),
and In its admission, it is respectfully submitted
that there was no error.

The Third Reason was because Mr. Schimpf was
permitted to answer the following question (p.
123, 1 9):

“ Q. Now the deed also provides that the land
not within the Bounds of Maine Avenue, consid-
ering it a hundred feet wide, should be used for
public park purposes. Was any part of that
land used for other than public park pur-
poses?”

It was testified by respondent’s witnesses that
this was a conditional dedication, and this question
was offered for the purpose of showing that Atlantic
City had not observed these conditions. It was an-
swered on page 126, line 15: “A. It was.” This
question and answer, however, to which objection
was made, though relevant, was wholly immaterial,
because on page 122, the same question had been
asked and answered before any objection whatever
was interposed to it (p. 122,1. 3).

The Fourth Reason was because the Court refused
to strike out the answer to the following question
(p. 128, 1 24):

“Q. Was it ever brought before the commis-
sioners at a stated meeting of the council, ses-
sion of the council?
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A. I can’t remember, it was brought to the
attention of one or more city officials repeatedly,
whether they ever were all together when I saw
them I don’t remember.”

That the question was relevant, there can be no
doubt, and that the first part of the answer was
responsive is likewise removed from doubt. The
question and answer then would be:

“Q. Was it ever brought before the commis-
sioners at a stated meeting of the council, ses-
sion of the council!

A. I can’t remember.”

We contend that the remaining portion of said
answer should not have been stricken out as not
responsive, to wit:

“It was brought to the attention of one or
more city officials repeatedly, whether they ever
were all together when I saw them I don’t re-
member,”

but, if it should have been stricken out, the refusal
of appellant’s motion was correct, because it was
directed to the whole answer, a part of which was
responsive and relevant, and, therefore, the Judge
was right in refusing to strike the whole answer,
and there was no motion made to strike the latter
part of it only.

The Fifth Reason, to wit, that the witness Schimpf
was permitted to answer the following question over
appellant’s objection:

“ Q. What was said at the conference between
Mr. White, Mr. Hackney and yourself about the
improving of those streets!’’

I do not find that Mr. Schimpf was asked any such



Brief of Respondent 9

question, but if he had been asked such a question,
it was relevant and admissible tolthe issue. Appel-
lant was claiming to be rightfully in possession of
respondent’s land, and as a matter of law, appel-
lant could not claim to be the rightful possessor of
1t, and at the same time exclude negotiations between
its agent and respondent which led up to appellant’s
right, if any such right it had.

The Sixth Reason was because the Court permit-
ted witness Fox to answer, over objection of appel-
lant, the following question (p. 183, 1 1):

“ Q. Did you know at that time that if there
was no motion, no ordinance or no resolution
passed by these men in session that you could
not get the money ?’’

The testimony of Hackney (p. 14,1. 1) shows that
this question of paving Maine Avenue was discussed
by Hackney, Steinbricker and Fox. Their conten-
tion was that Fox was to do the street improve-
ment at his own expense, and dedicate the land,
after the street was improved, to the city. Re-
spondent’s contention was that it was to dedicate
the land, and the city was to make the improvement,
and that when the city had not the money with which
to make the improvement, he made them, upon the
promise of the commissioner of streets and engi-
neer that appellant would reimburse respondent (p.

,1. ). Appellant’s attorney contended that
inasmuch as there was no motion or resolution of
the commissioners passed touching the matter, that
the city was not obliged to perform. The question
was asked for the purpose of excluding from the
jury’s mind a conclusion that inasmuch as there
could be no recovery against the city on the promise
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made by the»commissioner and the city engineer,
when the commissioner was not in session, that
therefore Fox, knowing that fact, must have in-
tended to dedicate the land after improving it, and
for the purpose of rebutting the inference that ap-
pellant had drawn from the testimony submitted,
this question was relevant and admissible.

THEO. W. SCHIMPF,
GEO. A. BOURGEOIS,
Attorneys for Plaintiff-
Respondent.
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BRIEF OF DEFENDANT-APPELLANT.

1. The plaintiff instituted suit in ejectment against
the defendant in the Supreme Court demanding posses-
sion of the land, containing one Acre, more or less,
bounded on the North by what was formerly called
Baltic Avenue, (now called Madison Avenue), on the
South by Grammercy Place, on the West by line 50
feet Eastwardly from the Westerly line of Maine
Avenue, and on the East by other lands belonging to
the plaintiff.

2. As the situation stood at the time of the filing of
the complaint, the land in question was in the possession
of the City, being used by the general public for street
purposes and constituted the Easterly half of Maine
Avenue, between Madison Avenue and Grammercy
Place.

3. At the trial, there was no dispute that the Ben-
jamin R. Fox Company had title to the land in question,
but the defendant claimed that the Benjamin R. Fox
Company and its predecessors in title had dedicated
the land in question to the city for street purposes.
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4. It was not claimed that the dedication was by
deed or other conveyance, but that it had‘been dedi-
cated by the acts and statements of the plaintiff and its
predecessors in title.

5. It was admitted by both sides that Benjamin
R. Fox was the original owner of the lands in question,
and that the plaintiff had acquired its title by virtue of
a conveyance from Benjamin R. Fox to Benjamin R.
Fox Company. Exhibit D-7, *-C’ 233.

6. Tt was also admitted that at the time Fox
acquired title, he became the owner of all the lands
lying on both sides of Maine Avenue, between Madison
Avenue and Grammercy Place, and that prior to the
time when he conveyed to the Benjamin R. Fox Com-
pany he was the owner of the greater portion of the
lands on both sides of Maine Avenue, between Atlantic
Avenue and Grammercy Place, so that Fox, prior to
his conveyance to the Benjamin R. Fox Company was
admittedly the owner of all the land on both sides of
Maine Avenue and from Madison Avenue to Gram-
mercy Place and the owner of two-thirds of the land
on both sides of Maine Avenue between Atlantic Avenue
and Grammercy Place.

7. It was also admitted that at the time Fox took
title to the lands lying on both sides of Maine Avenue,
between Atlantic Avenue and Madison Avenue, that
the land was entirely undeveloped, and consisted of
sand dunes “running down to the sea,” and that there
were no buildings on either side of the street, other
than one dwelling on the Westerly side of Maine
Avenue, about 150 feet north of Atlantic Avenue.

8. It was also admitted that no improved drive-
way had then ever been constructed along Maine Ave-
nue, and that the only means of access to Maine Avenue
from Atlantic Avenue was a narrow, unimproved en-
trance from Atlantic Avenue, and along Maine Avenue
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to Grammercy Place which was probably never used
excepting for the convenience of tradesmen who might
be dealing with the occupant of the single dwelling
hereinbefore referred to.

9. It was also admitted that Mr. Fox, when
became the owner of the various properties along both
sides of Maine Avenue had conceived a building scheme
of considerable magnitude, which dealt, however, in the
first instance, with the erection of large apartment
house buildings, on the Westerly side of Maine Avenue,
fronting Maine Avenue, and having a direct view over
the Boardwalk, and over the sea, which apartment
house buildings backed on St. Katherine’s Place.

10. A reading of the testimony will show that Fox,
before his apartment house buildings were completed
and before Maine Avenue was finally opened and im-
proved, had many interviews with members of the
governing body of the City of Atlantic City and the
City Engineer, which interviews had to do with Fox’s
efforts to get the City to improve Maine Avenue, in
accordance with the beautification scheme that Fox
had, in order that his valuable buildings might become
more valuable, by reason of a beautiful neighborhood.

11. At the outset of Fox’s endeavors to create a
beautiful section of Atlantic City, and thereby enhance
the rental value of his apartments, he was met by a
decree of the U. S. Circuit Court for the District of
New dJersey. Exhibit P-1, “C” 208.

12. This decree had established the width of Maine
Avenue between Madison (Baltic) Avenue and Gram-
mercy Place as 50 feet, and while there had been ho
litigation with reference to the width of Maine Avenue
between Grammercy Place and Atlantic Avenue, yet
both Fox and the governing body of Atlantic City, as
well as the City Engineer labored under the assump-

he
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tion (and rightly so) that the same decree would be
rendered if litigation were instituted, involving the
width of Maine Avenue, between the last two men-
tioned streets, so that it was apparent to both Fox and
to the City that in order to widen the Avenue, it would
be necessary for the City to acquire the 50-foot strip
running from Madison Avenue to Atlantic Avenue.

13. It is not denied that at the outset of the nego-
tiation between Fox and the City, that Fox agreed,
either with or without conditions (the City claiming
without conditions— Fox claiming with conditions) to
dedicate to the City for street purposes so much of his
land holdings as would be necessary to secure a street
100 foot wide between Madison Avenue and Atlantic
Avenue, and the fact is not disputed that Fox agreed
with the City that he would use his efforts to secure a
dedication by other land owners for the purpose of
procuring the 100 foot wide street.

14. The result of all these negotiations and the
desire of Fox to front his properties on a 100 foot wide
street was that eventually such a street was created,
and was in actual use by the public for a considerable
space of time, in fact for about a year, and with the
exception of two occasions was continued opened for
its entire width for that period of time, and was gen-
erally used by the public as a street of a 100 feet wide.

15. When reference is made to a street 100 feet in
width, either in the testimony or in this brief, it must
be held in mind that the sidewalks were 15 feet in
width, making the width of the street between curbs,
70 feet.

16. The City of Atlantic City, as far back as October
of 1899 had passed an Ordinance establishing the
widths of various streets, and at that time had desig-
nated Maine Avenue as a driveway 70 feet; sidewalks,
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each 15 feet. Exhibit D-1, “C” 217. This Ordinance
was of course passed prior to the time when the U. S.
Circuit Court decreed that the street so far as its width
between Madison Avenue and Grammercy Place was
concerned, was a 50 foot wide street.

17. 'The first Ordinance passed in order to carry out
the request for Fox was passed by the Board of Com-
missioners of Atlantic City on January 22, 1920, Ex-
hibit D-2, “C” 224, arid provided that Maine Avenue,
extending from the Southerly line of Atlantic Avenue
to Madison Avenue should be improved by grading,
paving and curbing the driveways and sidewalks, and
with gravel pavement with wood curbing, and also pro-
viding that the work should be undertaken as a local
improvement, and that an assessment of benefits should
be made.

18. The second Ordinance having to do with the
improvement of Maine Avenue was passed on April 29,
1920, Exhibit D-3, “C” 227, and provided for the wid-
ening of Maine Avenue between Atlantic and Madison
Avenues, and for the purchase or condemnation of the
necessary lands to accomplish the purposes of the Ord-
inance, and also provided for assessment of benefits.

19. It will be disclosed by the testimony that Fox
himself and not the City did all the work of grading,
filling, gravelling and putting in the curbs and side-
walks between Madison Avenue and Grammercy Place,
and that he did most of the filling, grading and grav-
elling between Atlantic Avenue and Grammercy Place,
and that he did all the curbing and sidewalks between
the last two named Avenues, and that Atlantic City
constructed some bulkhead work between Atlantic
Avenue and Grammercy Place, but that Mr. Fox did all
of the bulkhead work between Grammercy Place and
Madison Avenue.
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20. Fox admits and the City does not deny that
there were numerous delays between the time of the
first negotiations with Fox and the passing of the two
Ordinances above mentioned, and the time when the
City found itself in position to push forward the work
required in order to widen and improve Maine Avenue;
Fox became impatient, as he himself admits, and con-
sistently importuned the City to go ahead with the im-
provement of Maine Avenue; Fox’s apartment houses
were nearing completion, and he was endeavoring to
raise mortgage money, so that he claimed to be, and
evidently was, embarrassed, and very desirous that the
work proceed to completion; he had had on the ground
appraisers fixing the value of the property and thought
that the 100 foot wide street would enhance the
appraised value.

21. Fox claims that all the work done by him in
and about the widening of Maine Avenue, the paving
thereof and the putting in of the sidewalks and curbs,
as well as the bulkhead work done by him, was done
under a promise made by the members of the governing
body of the City of Atlantic City that he would be
reimbursed for his work and expenses. The City con-
tended that this was not the situation, but that it had
been explained to Fox that there were several reasons
for delay, among others being that the City was not the
owner of all the lands in question, and therefore had no
right to proceed so that the City advised Fox that he
proceed himself, as the actual cost of the work would
not exceed by very much the amount that would be
assessed against Fox if the City did the work.

22. It seems to the defendant that it makes no dif-
ference whether Fox is right in his contention that he
was to be reimbursed, or the City right in its conten-
tion that he was not to be reimbursed, but that such a
condition leads to the conclusion that if Fox is right,
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his remedy is not by ejectment, for failure of the City
to carry out its agreement and pay him, but by action
for damages to recover his costs and expenses; that is
to say that would be the remedy providing it clearly
appears from the testimony that Fox, realizing on his
acceptation of the promise of the City, did in fact open
up and dedicate Maine Avenue in so far as he was able
to dedicate it by reason of his ownership of the lands
In question.

23. The real question, therefore, is: “Was there
ever a dedication by Fox, and this point is raised under
the first reason for reversement. “C” 205.

“1. Because the Court overruled defendant's
motion for a direction of verdict in favor of the
defendant and against the plaintiff.”

The motion for direction of verdict is found on
page 196.

1. That by the plaintiffs own testimony, it
clearly appears that Fox dedicated Maine Avenue
from Madison Avenue to Atlantic Avenue through-
out its entire length to the width of one hundred
(100) feet.

2. That having dedicated the lands in question,
Fox cannot withdraw the dedication and maintain
ejectment.

3. That by plaintiff’s own testimony, it clearly
appears that if the agreement made by the City
Commissioners was actually made, and if it had
any binding force on the defendant, that the agree-
ment was

(a) That Fox should open and dedicate Maine
Avenue;

(b) That if the street was opened and dedi-
cated, the City was to take it over and maintain it;
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(c) That the City was to reimburse Fox for
the money expended by him in opening Maine
Avenue, or, that the City would levy no assess-
ments for benefits on Fox’s other land.

Benjamin R. Fox was the owner of the land in
question at the time he claims he had dealings with the
City with reference to the improvement of Maine
Avenue. The Benjamin R. Fox Company the plaintiff
in this suit, is the successor in title under deed from
Benjamin R. Fox.

Fox says, (C-142, L. 17) that the substance of the
agreement he made with the City was that if he would
agree to give the City the strip of land in question, 50
feet wide and 475 feet long, on the outside of Maine
Avenue that the City would pave Maine Avenue, 100
feet wide, and “get all the property on the outside of
Maine Avenue that was in individual ownership,” and
at the bottom of the page he says “they were also to
bulkhead the proposition,” and at (C-143) he says that
the work was to be done by the City without any
assessment against Fox; that the improvement was to
begin at once.

Fox says that the City did not start its work, and
that finally (C-144, L. 21) he says: “Mr. Steinbricker
suggested that I better get started in and pave Maine
Avenue, and they would begin, that they would take
and pave the other half from Grammercy Place to
Atlantic Avenue, while he was paving from Madison
Avenue to Grammercy Place.”

At page 145, Fox continuing says: “I was to be
reimbursed for the moneys I spent on this paving,
they; said we have an appropriation,” and at line 26,
(C-145) he says he was to be paid the entire expense of
the proposition, and at the bottom of the page he says:
“I built 1t all (Maine Avenue) 100 feet wide.”
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On page 146 he says he gravelled it and curbed it,
and on page 147 he says, at line 4, the street was finally
finished and opened.

On Page 150, line 10, Fox says that if the City had
not agreed to improve the street, he would not have
made any such arrangement with them as he did make.

On Page 155, Fox says that the street built by him
100 feet wide, including the land in question had been
used by the public as a street from the time it was
improved up to the time of the suit, with the exception
of two intervals when fences were erected in the middle
line of the street, either by Fox or by some one else,
claiming ownership, and he further says, on the same
page, that the work of paving and improving Maine
Avenue was completed in November, 1920, and that the
public used it at all times and had a right to use it by
reason of the fact that he Fox consented; that he knew
the public was using it and that he put his fence up
because the City did not tear down the fence put up by
Mrs. Bradley which enclosed her own land. (C-158,
Lines 20, etc.)

On page 150 he says that he withdrew his property
from the public use at the time Sebring was permitted
to fly on the beach, and at the bottom of the page 159,
he says that the public had used the street for a year,
and on page 160 he says that the public had used the
street from November 1920 to the summer of 1921
when Fox withdrew it.

Fox was asked, page 160, line 9:

Q. You had already turned it over to the use of
the public, before you withdrew it, of course?

A. We had.

Q. You couldn’t withdraw unless you put in,
could you?

A. We withdrew our agreement with the City.
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Q. But you had opened up your street, improved
it and everything for the benefit of the public and
yourself, of course, and of the city, and also allowed
the city to use it and the public to use it from November
until the following summer, and then it was that you
withdrew it?

A. Yes.

Fox testifies and all of his witnesses agree with him
that the so-called agreement between Fox and the City
was never made by virtue of any resolution or ordin-
ance introduced and passed by the Board of Commis-
sioners of Atlantic City at any public meeting, but that
whatever was done that might be construed as being
an agreement between the City and Fox was accom-
plished by conversations with individual members of
the Board of Commissioners. (C-165, Line 24, etc.
and C-166).

On page 175 Fox was asked:

Q. You admit that you sold your land facing on
Maine Avenue as a 100 foot strip?

A. Yes, sir, and got $100 less than we paid for it.

Q. Then after which you withdrew your land or
attempted to withdraw your land from that street, is
that right?

A. Yes.

He admits (C-176) that he conveyed to the City
land bordering on Maine Avenue with the following
reservation in the deed:

“The portions of the above described premises
outside of the bounds of the public park above
mentioned but within the bounds of Maine Avenue
considered one hundred feet as widened by city
ordinance passed April 29, 1920, approved May 6,
1920, shall be used for highway purposes.”

and at the bottom of 176, he was asked:
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Q. Did you attempt to withdraw your lands be-
tween Madison and Grammercy before or after the
second day of June, 19217

A. After.
Q. After that?
A. Yes, sir.

Q. In other words, you had conveyed to the City
or Atlantic City and referred in that deed to convey-
ances to Maine Avenue as a one hundred foot street,
then afterwards you withdrew fifty feet of that one
hundred feet between Madison Avenue and Gram-
mercy, did you?

The answer to the above question is found on page
178 and is “Yes.”

Q. At the time you conveyed to the City of Atlan-
tic City, you had not withdrawn any property at all,
had you?

A. No.

Q. And you considered Maine Avenue at that time
as a hundred foot street, did you not?

A. Yes.
Q. From Madison to Atlantic?
A. Yes.

Q. And you considered up until the time you did
withdraw, Maine Avenue was a hundred foot street
from Madison to Atlantic, didn’t you?

A. Yes.
Page 179.

Q. When you drew the deed to Atlantic City, you
considered Maine Avenue a hundred foot street from
Grammercy to Atlantic, didn’t you?

A. Yes.
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Q. After you had conveyed to Atlantic City, you
shortened the width of Maine Avenue between Madison
and Grammercy by withdrawing fifty feet?

A. Yes.

Q. And that was after you had conveyed to other
parties also on Maine Avenue between Grammercy
and Madison?

A. No Yes after, that was after, yes.

With reference to the alleged agreement of the
City, under which Fox claimed he improved Maine
Avenue the following is the testimony?

Q. Now, then, you say that after you had gone
ahead or you say at some time after the original agree-
ment that you contend for between the city and your-
self, that Mr. Steinbricker, as I remember, said that
he would reimburse you for the paving expense?

A. No, I didn’t say that.
Q. I mean that the city would?

A. 1 tried to say that at a meeting we put the-
question to the body and the mayor spoke for the body.
I said, “How am I to get my money back,” and the
Mayor looking at the body of commissioners said, “We
will have to take it from the Boardwalk fund, or some
other fund that is large enough to pay you,” and he
looked over and they all nodded that that was the solu*
tion of it.

Q. They all nodded, did they? No one said any-
thing, though?

A. He was the spokesman, no.

Q. No one said anything?  Which mayor was
that, Bacharach?

A. Mayor Bader.
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Q. Now then, that meeting with the mayor as
spokesman and the others silently nodded their heads
was held when?

A. Now I don’t know. It was after they had told
me that they hadn’t enough to go ahead with Maine
Avenue and that, if I would go ahead with half of it
they could take part of their appropriation with the
Boardwalk and would be enough to finish the other
block, but they would not have enough money to finish
the two blocks?

Q. Was it after the passage of ordinance twenty-
two which was passed April 29, 1920?

A. It was after that, I suppose?
Q. Well, you can’t make it any more definite?
A. 1 can’t just place the time, no.

Q, Mr. Fox, you heard the commissioners, Beyer,
Kuehnle and Cuthbert and the rest of them testify here
today that they had never been present at any meeting
when an agreement was made to reimburse you; they
were present there nodding their head when the mayor
spoke ?

A. Yes, they were all there.

Q. Is it your statement now that you did not start
any of the work to improve Maine Avenue until after
the commissioners had agreed to reimburse you?

A. Yes. Now wait a minute. Start the work?
No, I don’t believe, then somebody told me to go ahead
and do it, then afterwards I put that question up to
them at one of the meetings how was I going to get
my money back for the work I was doing.

Q. In other words, before they agreed to reimburse
you for it, they had told you to go ahead and do it, and
you started work and after you had worked awhile you
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wondered where you would get your money and they
said that?

A. No, this was at one of the meetings and I
wanted to find out how I was going to get out.

Q. But they told you they didn’t have the money
to do it?

A. No, they said they didn’t have the money to
do it.

Q. When they said they didn’t have the money to
do it, they say anything about the assessment of
benefits?

A. No.

Q. Mr. Steinbricker said he told you it would cost
you as much if the city did it as if you did it yourself.
That was when Mr. Steinbricker, Mr. Hackney and
myself were going over that proposition and he stated
1t would take the city so long and I was anxious to get
it done, why not start the work myself.

Q. And that it would cost you just as much if
the city did it as if you did it?

A. No, it would cost more, I guess.

Q. Did he tell you that?

A. No, I don’t know whether he said----------
Q.

Do you remember any such conversation with
Mr. Steinbricker?

A. Yes, I recall him making the statement like
that, but I thought it was simply conversation.

Q. But he did make the statement?

A. We had an arrangement with the city.
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Q. It was after he made that statement you started
that work, wasn’t 1t?

A. Possibly it was.

Q. And if Mr. Steinbricker had told you that prior
to the time you started your work, that he told you it
would cost you just as much if the city did it, and if
you did it yourself, prior to the time you started your
work, after you started your work, why did you worry
about where you were going to get your money from?

A. 1 would naturally want to know where I was
going to get paid for what I was doing, wouldn’t 1?

Q. Not if you had an original agreement, the city
was going to pay you.

A. If we had an original agreement, a written
agreement, we wouldn’t be here today.

Q. But if you had an arrangement or agreement
that the city was going to pay you, why were you
worrying? You hadn’t completed your work?

A. 1 wasn’t worried, I simply put this question to
the body when we were referring, that is how I was
concerned about it.

Q. You hadn’t had your work yet, you were be-
ginning to worry where you were going to get your
money to pay for it, although they promised to you ?

A. Yes, I simply put the question to them as we
were standing there, the mayor was seated.

Q. Did you take advantage of Mr. Steinbricker,
did you tell Mr. Steinbricker that you would insist that
the city build the street, that there Would be no assess-
ment, and that the improvement would be clear?

A. Never.
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By Mr. Bourgeois:

Q. Mr. Fox, Mr. Sooy asked you whether there
was ever any motion passed, resolution or ordinance
to reimburse you for the work that you did up there
and you told him no.

A. At a public meeting.

Q. Did you know at that time that if there was
no motion, no ordinance or no resolution passed by
these men in session that you could not get the money ?

A. No.

Q. Did you know that if there was no motion
passed, resolution or ordinance passed at a meeting of
the commissioners, public meeting, that you could not
get compensation for the land?

A. T did not.

Q. Now, Mr. Sooy says that you considered the
street a hundred feet wide at the time you gave deed of
dedication to the lower part.

Q. Or had you testified to that? Did you, at that
time, consider that Atlantic City would carry out its
agreement?

A. T sure did.

Outside of the testimony of Fox himself, showing
his acts with reference to the widening of Maine Ave-
nue and its improvement and its dedication by him,
there was introduced in evidence letters from Fox, the
first being marked “Exhibit P-4,” (C-211) in which he
says on page 212: “I proposed that if the City would
widen Maine Avenue to 100 feet, and would acquire the
property on the outside of Maine Avenue necessary to
do so, and if the City would bulkhead the property and
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build the street, that I would give to the City in con-
sideration of these improvements, a deed to the 200 feet
of Maine Avenue south of Grammercy Place, and a
deed to the 475 feet between Grammercy Place and
Madison Avenue.”

He then goes on and says that he did the work of
improving Maine Avenue, “for which work the City
agreed to reimburse me.” He then enumerated the
things in which the City had failed to carry out its
agreement, (bottom of page 213), and says: “The
result of all of this failure, on the part of the City
to carry out its plain contract with me was that I with-
drew my remaining property from Grammercy Place
to Madison Avenue, and have since declined to give
the City a deed for the same.” On Page 214, he says:
“Under these circumstances, I feel that I am entitled
to call upon the City, either to reimburse me for the
moneys I have expended to make the improvements
promised by the City, or else to purchase from me, or
the Benjamin R. Fox Company the land 50 feet in
width eastwardly of Maine Avenue, from Grammercy
Place to Madison Avenue.”

In other words, Fox in his testimony as well as in
his letters admits that he dedicated Maine Avenue
throughout its entire length to a width of 100 feet and
alleges that he is entitled to receive from the City the
cost of improving Maine Avenue, or that the City
should buy the 50 feet by 450 feet which he, Fox, had
dedicated.

It is also shown that after Fox dedicated Maine
Avenue, he deeded to Harry Potamkin a strip of land
bordering on Maine Avenue, and referred to Maine
Avenue as a 100 foot street. (See testimony Exhibit
P-5, (C-215).
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He also conveyed to Harry Fadden land bordering
on Maine Avenue as laid out to a 100 foot wide street
(Exhibit P-6, C-216).

He also conveyed to the City of Atlantic City by
deed dated June 2,1921, land lying along Maine Avenue
and particularly referred to Maine Avenue in said deed
as being 100 feet wide, and referred to the width of
Maine Avenue as having been widened by a City Ordin-
ance passed April 29, 1920, and approved May 6, 1920.
Exhibit D-9, (C-240), under the Caption “FIRST.”

It must be remembered that the Ordinance referred
to in said deed provided for the widening of Maine
Avenue throughout its entire length, so that there can
be nothing in the contention of Fox that the reference
in the deed merely applied to that portion of the
property which immediately adjoined the street as
widened.

Fox’s letter, Exhibit D-10, (C-241) states that he
dedicated Maine Avenue.

It is submitted that there is no testimony in the
case on the part of the plaintff which disputes the fact
that there was an absolute dedication. Mr. Schimpf
admits that Fox withdrew the remaining portion of
his property (the land in question) in the latter part of
December, 1921, (C-118) at the bottom and the top
of C-119.

Mr. Schimpf also admits that the original proposi-
tion between the City and Fox was that Fox would
dedicate his lands so that Maine Avenue could be wid-
ened to 100 feet, and that Fox did widen the Avenue,
and says the work of widening the Avenue was done
by Fox under a promise of reimbursement for his
expenses and costs of doing the work, and that the land
was withdrawn because the City would not reimburse
Fox.
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The defendant contends and did contend at the
trial that a dedication wias made and a dedication once
made cannot be withdrawn, and that the proper rem-
edy on the part of the plaintiff in this case was a suit
to recover his expenses and not a suit in ejectment.

No reference is made to the testimony of defendant’s
witnesses, which deny the agreement for reimburse-
ment claimed by Fox, because if such an agreement
was made the defendant claims the plaintiff must fail
in this suit.

The street having been opened was, as has been
heretofore shown according to the testimony of Mr.
Fox and all of the plaintiff's witnesses, used by the
general public and is still being used by the general
public as a street, and the City has maintained it by
scraping, re-gravelling, sprinkling and lighting. (C-68,
L. 10), and Fox up until the institution of this suit has
sat quietly by and permitted all this, and the City rely-
ing on the dedication by Fox has spent in purchasing
lands with which to widen the street, the sum of
$31,500. (C-77) and in addition to that has spent in
improving the street, the sum of $5,700. (C-68) and
all of these expenditures were made prior to the time
when Fox put his fence up in the middle of the street
and disputed the City’s right to further use the street
for street purposes, and also prior to the time when
this suit was instituted.

It is submitted that the Court should have granted
defendant’s motion for direction of verdict.

Reason No. 2: “Because the Court permitted wit-
ness, Schimpf, to answer the following question over
the objection of attorney for defendant.

“Q. At the time you approved the deed for Mr.
Fox to Atlantic City for the land lying on the outside
of Maine Avenue, that is, a fifty foot wide street, Maine
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Avenue between Grammercy Place and Atlantic Ave-
nue, did you know there was to be an assessment
against the land for benefits?”

The first question propounded is found on page 119,
and 1s followed on page 120 and 121 by the colliquy
between Court and counsel.

The evidence showed that the Ordinance for the
improvement of Maine Avenue had been passed prior
to the time Schimpf approved the deed in question. It
was a public record. It was legally passed and pub-
lished, and it made no difference whether Schimpf
knew that it provided for an assessment of benefits or
not. He was cjiarged with notice of the provisions of
the Ordinance and should not have been permitted to
answer the question. The impression created in the
jury's mind was one that went to the atmosphere of the
case, 1. e., that the Commissioners of Atlantic City had
dealt unfairly with Fox in that they had led him to
believe that there would be no assessment of benefits,
and had certistiously inserted such a clause in the Ord-
mnance and instituted harmful error.

Reason No. 3, deals with the following question:

“Q. Now the deed also provides that the land not
within the bounds of Maine Avenue, considering it a
hundred foot wide street should be used for public park
purposes. Was any part of that land used for other
than public park purposes?”’

The question appears on page 122 and is followed
by a colliquy between the Court and counsel which
finally resulted, on page 127, in the Court striking out
all the testimony governed by that question, but it is
followed by the question being repeated in different
form, on pages 128 and 129, so that the plaintiff was
permitted to show that portions of the lands not in
controversy in this suit, but included within the deed
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from the Benjamin R. Fox Company to the City had
been used, but contrary to the terms of the deed, that
1s to say, for other than public park purposes. It was
surely not a matter in issue and merely tended to the
confusion thereof. The portion of “said above
described premises” was that portion thereof outside
of the lines of Maine Avenue and had nothing to do
with the locus in quo, nor did the violation of the condi-
tion, if it was a violation, give the plaintiff a right of
re-entry. It was a harmful error.

The last reason is directed to the admission of the
following testimony:

“Q. Did you know at that time that if there was
no motion, no Ordinance, or no resolution passed by
these men in session that you could not get the money ?”
The answer was “No,” and is found on page 183.

What difference could it have made whether Fox
knew” the legal procedure involved in his dealing with
the City of Atlantic City? He was bound by that legal
procedure, whatever it might have been and the pur-
pose of the question was to further make it appear to
the Jury that Fox had been unfairly dealt with, and
that his ignorance had been taken advantage of by the
governing body of Atlantic City.

The decisions of our Courts as to what constitutes
a dedication are clear, and it i1s also established by our
Courts that the question of dedication, being a question
of intention, is, to a great extent, a question of fact
for the jury.

There is no question as to the intention of Fox to
dedicate presented in this case, because he admits that
he intended to dedicate and did in fact open for the
public use the street in question, and he further admits
that after he had opened it and the public had used it,
he “withdrew 1it.”
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It 1s too elementary a proposition of law to cite
the numerous cases holding that a dedication once made
cannot be revoked. TRUSTEES, etc. vs. HOBOKEN,
33 N. J. L. 13.

Respectfully submitted,

W. Frank Sooy,
Jos. B. Perskie .
Attys. for Defendant
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BENJAMIN R. FOX COMPANY, \
Plaintiff-Respondent
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CITY OF ATLANTIC CITY,
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PO INTS

Take notice that the following are the points to be
urged at the argument of the above cause:

1. That by the plaintiff’s own testimony, it clearly
appears that Fox dedicated Maine Avenue from Mad-
1son Avenue to Atlantic Avenue throughout its entire
length to the width of one hundred (100) feet.

2. That having dedicated the lands in question,
Fox cannot withdraw the dedication and maintain
ejectment.

3. That by plaintiff's own testimony, it clearly
appears that if the agreement made by the City ,,Com-
missioners was actually made, and if it had any binding
force on the defendant, that the agreement was

(a) That Fox should open and dedicate Maine
Avenue ;

(b) That if the street was opened and dedicated,
the City was to take it over and maintain it ;



(c) That the City was to reimburse Fox for the

money expended by him in opening Maine Avenue; or,
that the City would levy no assessments for benefits
on Fox’s other land.

4. 'That the Court failed to direct a verdict on the
motion of the defendant.

5. That the Court admitted testimony over the
objection of the defendant.

6. That the Court refused to strike out testimony
upon the request of the defendant.

The following case is cited :
TRUSTEE, etc. vs. HOBOKEN, 33 N. J. L. 13.

W. F. SO0Y,
JOS. B. PERSKIE,
Attorneys of Defendant.
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