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COURT OF ERRORS AND APPEALS.

Bill of Complaint.
{Filed J an ua ry  8, 1867.]

I n  C h a n c e r y  o E N e w  J e r s e y .

\ To the Honorable Abraham * 0. Zdbriskie, Chancellor o f the 
State of New Jersey.

Humbly complaining showeth unto your Honor, your 
orator, Edmund Brewer, of the township of Gloucester, in 
the county of Camden and state o f New Jersey, that one 
iGeorge Cheesman—being lawfully seized in fee simple to 
and for bis own use, of a certain farm or tract o f land, situate 10 
in said township of Gloucester, containing about one hum 
Idred and twenty acres, and unusually valuable for the extern 
swe deposits of marl under and near the surface, susceptible 
of being profitably excavated and disposed of for fertilizing 
.purposes—on or about the twenty-third day of February, 
Eighteen hundred and forty-one, by a certain indenture of 
¡conveyance of that date, duly made by himself and wife, 
fconveyed, in fee simple, for the sum of five thousand five 
pndred dollars, by specific metes and bounds, two certain 
Nots or portions thereof, to one James W. Lamb, to and for 20 
p8 own use; one o f which portions contains, according to 
Nd indenture, forty-eight acres, and the other twelve and 
Shalf acres; in and fey which indenture the said George 
p eesman, for himself, his heirs, and assigns, covenanted 
pth the said James W. Lamb, his heirs and assigns, in sub-
stance-and to the effect, that he, the said George Cheesman, 
f 18 eirs and assigns, would not, at any time thereafter, sell 
py marl by the rood or quantity, from his, the said George 
L eesman 8 lauds or premises, which were then adjoining

Potions of hit said farm or tract of laud which he 30 
| 8 saiJ wife had, by said indenture, conveyed to said
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James W. Lamb as aforesaid, as by reference to said inden-
ture, nowin the possession of your orator and ready to be 
produced and proven, will more fully and accurately appear.

And your orator further showeth unto your Honor, that 
the aforesaid adjoining lands of the said George Cheesman, 
mentioned and referred to in the said covenant, were all of 
the residue of the said farm or tract of land which remained 
to the said George Cheesman after his aforesaid conveyance 
o f said two portions thereof to the said James W. Lamb', 

10 and that, before and at the time of the making of said cove-
nant, it had been and was the established custom at and in 
the neighborhood of said premises, for persons owning or 
possessing lands underlaid with marl, usually denominated 
“  marl beds,” and engaged in the business of excavating 
and selling marl therefrom, to sell it, either undug by the 
square rood, with liberty to the purchasers to dig it out for 
themselves and remove it, or else auch owners or possessors 
would themselves first excavate the marl from the beds and 
then sell it, thus excavated., by the ton ; that this was the 

20 then well known and established mode of carrying on such 
business, and that the true intent and meaning of the said 
covenant, that the said George Cheesman, his heirs and 
assigns, would not, at any time thereafter, sell any marl “by 
the rood or quantity” from the said adjoining lands, was and 
is, that he and they would not, thereafter, sell or dispose of 
the marl in the said adjoining lands by the rood or ton, as 
above explained, or engage in the business of excavating, 
selling, or otherwise disposing of the marl therefrom, except 
for fertilizing purposes on his and their own lands; thede- 

30 sign and object o f said covenant being to protect the said 
James W. Lamb, his heirs and assigns, from competition i* 
the business of excavating and selling marl from the lands 
conveyed as aforesaid to him, either by the said George 
Cheesman or his heirs or assigns, thereafter engaging ni a 
similar business o f excavating and selling marl from the 
said adjoining lands. ,

And your orator further showeth unto your Honor, an 
respectfully insists and charges that the said covenant o fte 
said George Cheesman with the saifl James W. Lamb isa 

40 covenant real, running with the said adjoining lands of t e
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said George Cheesman, and binding not only upon him, 
personally, but also upon all persons claiming or to claim 
the said adjoining lands or any part thereof, by, from, or 
under him, having notice of said covenant; that the execu-
tion of said indenture of conveyance containing said cove-
nant, on the aforesaid day of the date thereof, was acknow-
ledged by the said George Cheesman and Priscilla his wife, 
before an officer authorized by law to take such acknow-
ledgement, who made his certificate thereof in due form 
under said indenture, which was afterwards, on the third day 10 
of March, eighteen hundred and forty one, within fifteen 
days after the execution thereof, duly recorded in the clerk’s 
office of the county o f Gloucester, at Woodbury, on page 
100 of Book Y 3, of Deeds, a book duly provided for the 
purpose of recording deeds and conveyances of land situate 
in said county of Gloucester, within which the said farm or 
tract of land lay at the time of the execution of said inden-
ture of conveyance, and also at the time of the said record 
thereof; which record, your orator respectfully insists and 
charges, was and is legal and sufficient notice of the exist- 20 
ence of said covenant to all persons thereafter claiming and 
to claim the said adjoining lands or any part thereof, by, 
from, or under the said George Cheesman.

And your orator further showeth unto your Honor, that 
afterwards, ©n or about the third day of January, eighteen 
hundred and forty-two, the’ said George Cheesman, being 
still lawfully seized in fee simple of the aforesaid residue of 
said farm or tract of laud, by a certain other indenture of 
conveyance, bearing date the day and year last aforesaid, 
duly made by himself and wife, conveyed in fee simple, for 30 
the further sum of sixteen hundred and fifty dollars, also by 
specific metes and bounds, two other lots or portions thereof, 

said James VV. Lamb, to and for his own use; one of 
which, according to said last mentioned indenture, contains 
seven acres, and the other one acre ; that the said two lots 
adjoin the aforesaid lot o f twelve and a half acres, and, like 
• r̂e specially valuable for the deposits of marl at and near 

their surface; and were purchased, as aforesaid, by the said 
ames W. Lamb, mainly for the purpose of carrying on the

business of excavating and selling marl therefrom, as afore- 40
said. °
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And your orator further showeth Unto your Honor, that 
at the time the said George Cheesman executed the last 
said indenture of conveyance to the said James W. Lamb, 
he also duly made and executed, under his hand and seal, of 
like date, his bond to the said James, in the penal sum of 
five thousand dollars, with a condition thereunder written- 
after reciting, in substance, among other things, the said 
conveyance, and that the principal value of said lands con-
veyed thereby consisted in the beds of marl in or upon the 

10 same, and that there were similar beds of marl under the 
residue of said farmland that the said conveyance was, with 
the express understanding and agreement between the said 
parties thereto, that neither the said George Cheesman, his 
heirs or assigns, nor any other person or persons having or 
holding the said farm should, within the term of thirty 
years next ensuing the said date of said bond, dig, sell, or 
remove off the said farm any part or parcel o f marl thereon, 
except only so much as he or they might dig for the use of 
said farm, so that the same should not be sold or otherwise 

20 brought into competition with the marl o f said James W, 
Lamb; and that for every violation of such covenant, the 
said George, his heirs, executors, or administrators, should 
forfeit and pay to the said James W. Lamb, his heirs, execu-
tors, administrators, or assigns, the sum of five hundred dol-
lars—that if the said George Cheesman, his heirs, execu-
tors, administrators, or assigns, or any other person or persons 
having or holding said farm, should not, for the said term of 
thirty years from the date thereof, dig, sell, or remove, or sufter 
or permit to be dug, sold, or removed from off the said farm, 

SO any part or parcel of the said marl then being thereon, ex-
cept only so much as he or they might dig for the use of said 
farm, so that the said marl, or any part thereof, should not 
be sold or otherwise brought into competition with the man 

of the said James W. Lamb, his heirs, executors, adm inis­

trators, or assigns, the sum of five hundred dollars for each 
and every violation of the said covenant, then said obliga- 
tion to be void, or else to be and remain in full force ana 
virtue; as by reference to said bond and condition thereof 
will more fully and accurately appear, and to which, w  

40 greater certainty, your orator prays leave to refer.



7

And your orator further showeth unto your Honor, that at 
the time of the execution of the last said indenture of con-
veyance, the said James W . Lamb still held and owned, in 
fee simple, the aforesaid two lots or portions of said farm or 
tract of land, the one containing forty-eight acres, and the 
other twelve and a half acres of land, which had theretofore 
been conveyed to him, as aforesaid,' by the said George 
Cheesman and wife; and the said George Cheesman then  ̂
still held and owned, in fee simple, all the residue of said 
farm or tract of land ; and that after the execution of the 10 
last said indenture of conveyance, there remained to the 
said George Cheesman only so much of said farm or tract 
of land as he had not conveyed as aforesaid to said James 
W. Lamb, by both of said indentures o f conveyance; and 
the said James W . Lamb then held and owned the said four 
lots, or portions thereof, which had been so conveyed to him ; 
that the said residue of said farm or tract o f land, which sp 
remained to the said George Cheesman was still denomi-
nated his “  farm,” and that the condition of said bond, re-
straining the said George Cheesman, his heirs and assigns, 20 
for thirty years, from digging, selling, or removing, or per-
mitting to be dug, sold, or removed from his said “  farm,” 
any marl, except for the use thereof, had reference to so 
much only of said farm or tract o f land as then remained to 
him, as aforesaid; and that, as the said James W. Lamb 
then also held and owned, in fee simple, the whole of said 
four lots or portions of said farm or tract o f land which had 
been conveyed to him as aforesaid, all o f which were under-
laid with deposits of marl as aforesaid; the true intent and 
meaning of said bond and condition thereof was to protect 30 . 
the said James W . Lamb, his heirs and assigns, from com-
petition in the business of excavating and selling marl, 
as well from the two lots, or portions of said farm or tract of 
land first conveyed to him as aforesaid, as from competition 
m the business of excavating and selling marl from the said 
two lots subsequently conveyed to him as aforesaid ; so that,
88 to the said two lots or portions first conveyed to him as 
aforesaid, he and his heirs and assigns were protected from 
auch competition, not only by the said covenant real in the 
aaid deed of conveyance thereof, but also by said bond and 40
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by the indenture of mortgage securing a performance of its 
condition, as hereinafter next stated.

And your orator further showefh unto your Honor, that at 
the time of the execution of said bond and of like date 
therewith, the said George Cheesman duly made and exe-
cuted, under his hand and seal, his indenture of mortgage 
or defeasible deed of conveyance, reciting the said bond and 
condition thereof, whereby, in consideration of the said pre-
mises and in order to secure to the said James W. Lamb, his

10 heirs, executors, administrators, and assigns, the faithful per-
formance of the condition thereof, and in consideration of 
the further sum of one dollar to him in hand paid by the 
said James W . Lamb, he, the said George Cheesman, con-
veyed unto the said James W. Lamb, his heirs-and assigns, 
all o f the aforesaid farm or tract of land which remained 
after the conveyances of the said four lots or portions thereof, 
as aforesaid, with the appurtenances, to have and to hold the 
same unto the said James W. Lamb, his heirs and assigns, 
to his and their own proper use and behoof forever; but

20 with a proviso or condition therein contained, in substance 
and to the effect, that if the said George Cheesman, his 
heirs, executors, administrators, and assigns, and all persons 
having or holding the said farm under him or any of them, 
should, at all times thereafter during the period of thirty 
years, well and faithfully observe, perform, and keep the 
condition of said bond, and should well and truly pay unto 
the said James W . Lamb, hfs heirs, executors, administra-
tors, and assigns, the said sum of five hundred dollars for 
each and every violation of the said condition, according to

30 the true intent and meaning of the said obligation and con-
dition thereof, that then as well the said indenture of mort-
gage and the estate thereby granted, as the said obligation 
and the condition thereof and the covenants therein con-
tained and all agreements relating thereto, should cease, de-
termine, and become void, as by reference to said indenture 
of mortgage, now in the possession of your orator as the 
assignee thereof, will more fully and accurately appear, and 
to which, for greater certainty, your orator prays leave to 
refer.

40 And your orator further showeth unto your Honor, that
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afterwards, on the day o f the date.of said indenture o f mort-
gage, the execution thereof was acknowledged by the said 
George Cheesman before an officer authorized by law to 
take such acknowledgment, who made his certificate thereof 
in due form under said indenture of mortgage, which aften- 
wards, on the fifth day of January, eighteen hundred and 
forty-two, within fifteen days after the execution thereof, 
was duly recorded in the said clerk’s office o f the county of 
Gloucester, at Woodbury, in Book T, o f Mortgages, page 82, 
4c., a book duly provided for the purpose of recording such 
conveyances of land situate in said county of Gloucester, 
within which the said lands thereby conveyed as aforesaid 
lay, both at the time of the execution of said indenture of 
mortgage and of the said record thereof; which record your 
orator respectfully insists and charges, was and is legal and 
sufficient notice of such conveyance to all persons thereafter 
claiming the said lands conveyed thereby, or any part thereof, 
by, from, or under the said George Cheesman.

And your orator further showeth unto your Honor, that 
the said James W. Lamb, on or about the eighth day of 
March, eighteen hundred and forty-seven, by an indenture 
of conveyance of that date, duly executed by himself and 
wife, for a full and valuable consideration therein expressed, 
conveyed to your orator, in fee simple, with the appurte-
nances, six acres, part of the aforesaid lot of twelve and a 
half acres, which, with other lands, had been conveyed to 
him by said George Cheesman and wife, by their indenture 
of conveyance first above mentioned, bearing date the twen-
ty-third day of February, eighteen hundred and forty-one; 
and that afterwards, on or about the third day of January, 
eighte.en hundred and forty-eight, by a certain other inden-
ture of that date, also executed by himself (James W. Lamb) 
and wife, for a full and valuable consideration therein ex-
pressed, conveyed to your orator in fee simple, with the ap-
purtenances, all the residue o f the said twelve and a half 
acres; also, all the aforesaid lot o f one acre, which the said 

eorge Cheesman and wife, by their indenture of convey-
ance secondly above mentioned, bearing date the third day 
® January, eighteen hundred and forty-two, had conveyed 
0 8â  James W. Lamb ; and°also, about the one-sixth part

10

20

30

40

B
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of one acre, parcel o f the aforesaid lot o f seven acres, which 
the said George Cheesman and wife, by their said last men-
tioned indenture, also conveyed to the said James W. Lamb 
as aforesaid ; that at the said times of the execution of the 
said two indentures of conveyance by the said James WV 
Lamb and wife to your orator, as aforesaid, he, the said 
James W. Lamb, was still lawfully seised in fee simple of 
the said lands, conveyed or purporting to be conveyed there-
by to your orator; that under and by virtue of said convey- 

10 ances, your orator became lawfully seized; in fee simple, to 
and for his own use, of the whole o f thé said lot of twelve 
and a half acres ; also of the whole of'said lot of one acre; 
and also, of about the one-sixth part o f ’ one acre, parcel of 
said lot o f seven acres, with all and singular the appurte-
nances, and that your orator is still lawfully seizéd and pos-
sessed thereof; that the executions o f the said two inden-
tures of conveyance to your orator, Were each within fifteen 
days thereafter, respectively duly acknowledged by the said 
grantor therein mentioned, before a proper officer, who, in 

20 due form, made his certificates of such ' acknowledgment,
and were recorded in the clerk’s office of the county of Cnm- 
den, (within which the Said lands then described then lay), 
the former in Book E, o f Deeds, on page 252, &c., and the 
latter in Book H, of Déeds, page 1, &c., as by reference 
thereto will more fully and accurate!^ appear, and to which, 
for greater certainty, your Orator prays leave to refer.

And your orator further shoWeth unto your Honor, that 
at the same time of the execution 6f thé aforesaid indenture 
of conveyance by the said James W. Lamb and wife to your 

30 orator, for the said one acre lot, and for the part of sai 
seven acre lot, bearing date the third day o f January, eig> 
teen hundred and forty-eight, the said James W: bara 
being then still the holder of the aforesaid bond and inden-
ture of mortgage of George CheeSmah to him, assigned t e 
same to your orator by tWo several deeds of assignme,lt> 
bearing even date with said last mentioned indenture of con 
veyance, one endorsed on the said bond; assigning it, an 
the other endorsed on said indenture of mortgage,assigning 
it and the said mortgaged premises therein described,

40 delivered said bond and mortgage, so assigned, to your or
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tor, who still holds and owns the same, as by reference 
thereto and to said deeds o f  assignment thereon, will more 
fully and accurately appear.

And your orator further showeth unto your Honor, that he 
hasbeen informed and believes it to be true, that after the said 
George Cheesman and wife had conveyed the said four lots or 
parcels of his said farm or tract of land to the said James W. 
Lamb, and the said George had also made and executed said 
bond and indenture of'mortgage to said James, he, the said 
George Cheesman by. one or more deed or deeds of convey- 10 
ance, absolute on their face, conveyed, in fee simple, to one 
David E. Marshall, all or the greater part o f the residue of 
his said farm or tract of land over and above said four lots 
or parcels thereof, and that said David E. Marshall, since said 
conveyance or conveyances to him, has been or claimed to 
be, and now is or claims to be, the tenant in fee simple of 
all or the greater portion of said residue, holding and claim-
ing the same as the assignee of said George Cheesman, and 
that, as such tenant in fee, he, the said David E. Marshall, 
claims the right of excavating and selling at pleasure, in 20 
large or small quantities, the marl in and upon the lands so 
conveyed to him by said George Cheesman ; and that for a 
long spaco of time, to wit, for the space of six years last
past, as nearly as your orator can state, he, the said David E. 
Marshall, has been engaged, at intervals and seasons suitable 
to his own interest and convenience, in excavating and sell-
ing, and causing and procuring to be excavated and sold, by 
the rood and by the ton, and by other large quantity or mea-
sure, the marl in and upon the lands so conveyed to him by 
the said George Cheesman, to any person or persons who 80 
would thus purchase the same of him; and during that time 
has been thus engaged; and is now engaged in the business 
of excavating and selling marl, at his pleasure, from said 
lands; that during the whole of the said period of six years 
jour orator has been also engaged in the business o / exca- 

■ng and selling marl from the lands which were conveyed 
to him by the said James W. Lamb, as aforesaid, and that 
hie business, carried on as aforesaid by the said David E.

arshall during that period, has been and now is in direct 
competition with the business of your orator; that such com- 40
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petition has been and is greatly detrimental to the said busi-
ness o f your orator, and has, to a very large amount (but to 
what amount your orator is unable to state) lessened the 
profits and gains which your orator would otherwise have 
made and realized by his said business, and is irreparably 
injurious to your orator.

And your orator further showeth unto your Honor, that 
the residue o f said farm conveyed by the said George Chees- 
man to the said David E. Marshall as aforesaid, is the same 

lft land from which the said George Cheesman covenanted, as 
aforesaid, not to sell any marl “  by the rood or quantity;’’ 
and is, also, the same land conveyed as aforesaid by said 
George Cheesman to said James W. Lamb in said inden-
ture o f mortgage, and is bounded as follows, to wit: begin-
ning at a corner in the middle o f the public road leading 
from Blaekwoodtown to Cross Keys, in the line of other 
lands o f said David E. Marshall, and running from thence 
(1) along the middle o f said road, south seventeen degrees 
and forty minutes east, three chains and thirty links to a 

20 corner, at an angle in said road; thence (2) still along the 
middle o f said road, south twenty-six degrees east, sixteen 
chains and sixty-four links to a corner o f Edmund Brewer’s 
land, at the distance of seventy-six links from the corner of 
Charles Stevenson’s farm ; thence (3) by said Brewer’s land 
(being the aforesaid lot o f one acre owned by your orator) 
south seventy-three degrees and thirty minutes west, thirteen 
chains to a corner thereof; thence (4) north twenty degrees 
and thirty minutes west, eight chains and twelve links to a 
corner ; thence (5) south sixty-nine degrees west, five chains 

30 and sixty-two links to a corner; thence (6) south forty-four 
degrees and fifteen minutes west, three chains and fifty links 
to the south branch-of Great Timber creek ; thence (7) down 
the same, the several courses thereof, to the aforesaid line of 
said David E. Marshall’s other lands; and thence^) by the 
same, north seventy-two degrees and thirty minutes east, 
thirty-five chains and thirty-five links to the place of begin- 
ning.

And your orator further showeth unto your Honor, that 
he is advised by counsel and believes, and therefore charges 

40 that the acts and proceedings of the said David E. Marshall,
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in excavating and selling marl as aforesaid, are in violation 
as well of the said covenant real o f the said George Chees- 
mati with the said James W. Lamb, as o f the condition of 
the said George Cheesman’s bond to the said James W. 
Lamb, the performance of which was secured as aforesaid by 
said indenture of mortgage, and constitute breaches of said 
covenant and of the condition of said bond; and that both 
the said David E. Marshall and George Cheesman are seve-
rally liable, and ought, in equity, account to your orator 
therefor. 10

And your orator further showeth unto your Honor, that 
your orator does not know and has no means, in himself or 
without the accounts and disclosures, under oath or other-
wise of the said David E. Marshall, of ascertaining the num-
ber or frequency of his violations of said covenant and of 
the condition of said bond, as aforesaid ; or o f the quantity of 
marl he has excavated and sold, or caused or procured to be 
excavated and sold as aforesaid; or o f his gains and profits 
in said business, or tbe losses which your orator has sus-
tained thereby; but your orator believes and therefore 20 
charges that the quantity o f marl excavated and sold by said 
David, as aforesaid, is not less than twenty  ̂ thousand tons; 
and that his gains and profits therefrom, with interest com-
puted thereon, are not less than six thousand dollars; and 
that the losses which your orator has sustained by reason of 
the said David carrying on said business in competition with 
your orator, as aforesaid, have been and are not less than the 
said sum of six thousand dollars.

And your orator further showeth unto your Honor, that 
during the time which the said David E. Marshall has been 30
engaged in said business, your orator has repeatedly and in 
a friendly manner requested him to desist therefrom; and 
]u the hope that he would ultimately do so without your 
orator s resorting to legal proceedings against him,your orator 
as delayed instituting such proceedings until he has now 
oconie satisfied that said David has resolved on continuing 
18,8â  business, and that he will continue it unless re-

strained by this honorable court.
And your orator further showeth unto your Honor, and 

expressly charges that—besides the legal of constructive 40
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notice arising from the records o f the aforesaid indenture of 
conveyance of the said George Cheesman and wife to said 
James W. Lamb, containing said covenant real and of the 
aforesaid indenture of mortgage or defeasible deed of con-
veyance of the said George to the said James—he, the said 
James, at time or times when the said George Cheesman 
made the aforesaid absolute deed or deeds of conveyance to 
the said David E. Marshall for all or the greater pa-rtcf the 
residue of the aforesaid farm or tract o f land, over and above 

10 the said four lots or parcels thereof which had been pre-
viously conveyed as aforesaid to the said James W. Lamb, 
not only did the said George Cheesman know and well re-
member his making and entering into said covenant real 
and said indenture of mortgage, but that the said David E. 
Marshall had actual knowledge and notice thereof, so that 
both he and said George then well knew that the absolute 
use of the said lands so conveyed by said George to said 
David was limited and restrained, as well by said covenant 
real as by said indenture of mortgage; and that since the 

20 said conveyance or conveyances to said David, to wit, on or 
about the fourteenth day of August, eighteen hundred and 
sixty-five, your orator caused a notice, in writing, signed by 
himself, to be served personally on the said David, to the 
effect that the said bond and said indenture of mortgage had 
been assigned to and were then held by your orator, and re-
quiring the said David to desist from his said business of 
excavating and selling marl as aforesaid, and to account to 
your orator for the damages which he had already sustained 
thereby* but the said David, regardless o f said notice and 

30 requirement, has since continued his said business, and de-
clined and refused to come to any such account.

And your orator further slioweth unto your H o n o r , tba 
he is advised and believes, and therefore charges that the 
said George Cheesman is personally liable to your ora to i, 
the assignee as aforesaid of the said James W. Lamb, for the 
aforesaid violation of said covenant real and of the conditio» 
of said bond; that he, the said George, as well as said Davi i 
ought to account to your orator for the aforesaid losses a» 
damages which he has sustained thereby ; and that by reaso 

40 of said ^violation your orator’s estate in the said lands, con
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veyedbysaid indenture of mortgage, has become and is ab-
solute, subject to an equity of redemption in this honorable 
court.

And your orator well hoped that the said David E.. Mar-
shall and George Cheesman would have desisted and re- 
trained from their unjust and unequitable proceedings, and 
account to your orator for all the damages sustained thereby, 
and would have otherwise complied with the aforesaid rea-
sonable requests of your orator; but now, so it is, may it 
please your Honor, that they, the said David and George, 10 
defendants, combining and confederating with divers other 
persons at present unknown to« your orator, (but whose 
names, when discovered, your orator prays may be inserted 
in this, his bill of complaint, with proper and apt words .to* 
charge them as defendants hereto) tO; injure and aggrieve 
your orator in the premises, not only refuse to desist from 
their said unjust proceedings and come to any account with 
your orator for the damages which he has sustained thereby, 
and otherwise to comply with, the said reasonable requests 
of your orator, but pretend and deny that they, or either o f 9$ 
them, are or is in any wise bound so to-do; the contrary of 
which your orator expressly charges to be true* ,

All which actings and -pretences of the said defendants are 
contrary to equity and good conscience, and tend to the 
manifest wrong and injury of your orator -In tender con-
sideration whereof, and forasmuch as your orator is without 
adequate remedy in the premises by the strict1 rules of the 
common law, and without the assistance of this honorable 
court, where matters of this nature are particularly cogniz-
able and relievable. . . .  * . • g0

And to the end, therefore, that the said defendants and 
their confederates, when« discovered, may, upon their several 
oath and affirmations, full, true, perfect, and distinct answers 
Make to all and every the ¡matters aforesaid, and- that as fully 
as if the same were here again repeated, and they thereto 
particularly interrogated, and .that the said «David E* Mar- 
8oall and all persons acting under him or by his authority, 
may be restrained from all farther selling marl from the said 
'ands conveyed to him by the; said George Cheesman as 
aforesaid, by the rood, ton, or other large quantity or me^- 40
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sure, and from digging, selling, or removing, or suffering of 
permitting the same to be dug, sold, or removed therefrom, 
except only so much as may be required for the use of said 
lands; and that they, the said David E. Marshall and George 
Cheesman, defendants, may severally be decreed to account 
with your orator, for all the marl which they or either of 
them have or hath dug, sold, or removed, or suffered or per-
mitted to he dug, sold, or removed therefrom, except, as 
aforesaid, since the conveyances of the several lots of land 

10 and assignment of said bond and indenture of mortgage by 
the said James W. Lamb, to your orator as aforesaid, and of 
their gains and profits, and also o f the loss and damage 
which your orator has sustained thereby, and by reason of 
any other violation of said covenant and condition of said 
bond ; and that they may be decreed to pay to your orator, 
at some short day, to be assigned by this honorable court, 
the full amount of all such loss and damage, and interest 
thereon from the time and times that the same were occa-
sioned ; and in default thereof, that the said defendants, their 

20 heirs and assigns, be absolutely and forever barred and fore-
closed o f and from all equity o f redemption of and to said 
mortgaged premises and every vpart thereof, and be decreed 
to surrender the same to your orator, his heirs and assigns, 
with all deeds and other muniments o f title appertaining 
thereto; or else, if your Honor should think it more equita-
ble and just, that said mortgaged premises be sold and con-
veyed, or so much thereof as may be necessary to pay and 
satisfy your orator the full amount of said loss and damage 
and interest thereon, with your orator’s costs and charges in 

30 this behalf sustained; and that after such sale and convey-
ance, the purchasers thereof hold the premises so sold and 
conveyed free and clear of all equity o f redemption in said 
defendants; and that for the purpose of such accounting as 
aforesaid, that they be required to produce all their books of 
account, memoranda, and other books or papers touching or 
concerning their said business, and necessary to a fall an 
correct statement of such accounts; and that your orator 
may have such other and full relief in the premises as the 
nature o f the case may require and may be agreeable to 

4Q equity and good conscience.
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May it please your Honor, the premises considered, to 
grautunto your orator not only the state’s writ of injunc-
tion, issuing out o f and under the seal of this honorable 
court, to be directed to the said David E. Marshall, his 
agents, servants, laborers, and all other persons acting under 
him or by his authority or direction, restraining them and 
each of them from selling marl from the aforesaid lands con-
veyed to him by said George Cheesman, by the rood, ton, or 
other large quantity or measure, and from digging, selling, 
or removing, or suffering or permitting the same to be dug, 10 
sold, or removed therefrom, except only so much as may be 
required for the use of said lauds ; but also the state’s writ 
of subpoena, to be directed to the said David E. Marshall 
and George Cheesman, therein and thereby commanding 
them and each of them, at a certain day and under a certain 
penalty therein to be expressed, personally to be and appear 
before your Honor in this honorable court, then and there to 
answer the premises, and to stand to, abide, and perform 
such decree as to your Honor shall seem meet and agreeable 
to equity and good conscience. 20

And your orator will ever pray, &c.
A. BROWNING,

Solicitor for and o f counsel o f complainant.

State of New Jersey, eounty o f  Camden, ss.—Edmund 
fewer, the complainant mentioned in the above bill o f 

complaint, being of full age, mafeeth oath and saith—that 
e acts, matters, and things set forth and contained in said 

j  1 o complaint, so far as they relate to his, this defendant’s
act8 anJi êe ŝ’ are true> and that 80 far as they relate to the 
cs an deeds of any other person or persons, he, this de- SO 

ant, believes to be true ; and this deponent further saith
Imad! eT Ciallji8it true thatthe 8aid Cheesman
conv , execi\ted and acknowledged the same deeds o f  
him ^ a1DCe therein stated to have been made by him, or by 

i mort “ and hls 8aid wife; and also the said indenture o f  
| h i m - b° ? d therein 8tated to have been made by 
Hortpft 5 tbe said deeds of conveyance and indenture o f
knowledtrref Vemlly recorded (after being each duly ac- 

6 and certificates of such acknowledgment made
c
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thereon) at the several times and places therein mentioned 
and set forth; that said bond and indenture of mortgage 
were each assigned to this deponent at the time and in the 
manner therein stated, and that he, this deponent, has ever 
since held the same and now holds them ; that the said Da- 
vid E. Marshall, one of the defendant’s therein named, has 
been engaged for the period of six years, as nearly as this 
deponent can state the time, in excavating and selling marl 
from the lands therein described, in the manner and as nearly 

10 as this'deponent can state to theextent therein stated; that 
this deponent has notified him to desist, but that he has 
wholly disregarded said notice or notices, and continued to 
excavate and sell marl in the same manner that he had been
so engaged* i . » 1 * < .

E d m u n d  B re wer .

Sworn and.subscribed at Camden, this 22d day ofDecera- 
h e r , a . d . 1866, before me, one o f the masters in the Court
o f Chancery o f New Jersey. _

P e t e r  X u V o o r h e e s , M .  0.

20 On filing the within bill and affidavit thereto annexed, 
let an injunction issue aceordipg to the prayer of said bill.

Dated January 8, 1867.
A . O. ZABRISKIE, G

)i * n ? >
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Answer.
[Filed February 8, 1867.]

In C h a n c e r y  o f  N e w  J e r s e y . '

The jo in t  and several answer o f David E. Marshall and George 
Cheesman, defendants to the hill o f complaint o f Edmund 
Brewer, complainant.

These defendants, now and at all times hereafter saving 
and reserving to themselves all benefit and advantage of ex-
ception which can or may be had or taken to the many errors, 
uncertainties, and other imperfections in the said bill of com- 10 
plaint contained, for answer thereto or to so much and such 
parts thereof as these defendants are advised it is material 
for them to make answer unto, they answer and say—that at 
or about the time in the complainant’s bill in that behalf 
mentioned, to wit, the twenty-third day of February, in the 
year eighteen hundred and forty-one, and also for a conside-
rable period prior thereto, this defendant, George Cheesman, 
was seized in fee to and for his own use of a certain farm 
or tract of land, situate in the township of Gloucester, in 
the county of Camden, in this state, containing about one 20 
hundred and twenty acres.

And these defendants further say, that the said farm was 
situate partly upon the easterly side o f the turnpike road 
leading from Blackwoodtown to Cross Keys and partly upon 
the westerly side thereof; and that that portion of said farm 
which lies upon the westerly side of said turnpike road does, 
m part, front upon said road and is bounded thereby, and 
extends back to and bounds upon a stream of water called 
the South Branch of Great Timber creek, and upon a pond 
called Garret Newkirk’s mill pond, or the “  Good Intent 30 
Mill Pond,” into which the said stream, in its course, runs 
°r expands itself; that upon that portion of said farm which 
bounds upon the said South Branch, and which is included 
within the bounds of what is called the seven acre lot and 
the twelve and a half acre lot, which are mentioned in the 
complainant’s bill and are hereinafter more particularly re-
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ferred to, marl o f a good quality and known as the “ bine 
marl,’ ’ and also other marl called “  grey marl,” which is much 
less valuable, has been found and dug in considerable quan-
tities, but only upon the westerly part o f said lots near the 
said stream; and the said blue marl was and is very valuable 
for fertilizing purposes, but the said grey marl is of so little 
value that some persons refuse to use it, and it is frequently 
given away to any one who will haul it away from the land 
where it is found ; and there is also a marl called chocolate 

10 marl, which is o f so little value that it is seldom if ever used.
And these defendants further say, that the fact of there 

being marl upon the said seven acre lot and twelve and a 
half acre lot, which were portions of said farm, did increase 
the value of said farm ; but at the time aforesaid, when this 
defendant, Cheesman, owned said farm, and at the times 
when said two lots were severally conveyed by this defend-
ant, George Oheesman,to James W. Lamb, as is herein after 
mentioned, no marl had been found or dug on said farm, 
except on said parts o f said two lots, nor was it, at the times 

20 aforesaid, believed by this defendant, George Cheesman, or 
by any other person or persons, so far as he knows or be-
lieves, that marl could be found upon said farm outside of 
said seven acre lot and said twelve and a half acre lot, ex-
cept in a few places and in small quantities, near the said 
seven acre lot and farther down the said stream o r  branch; that 
marl, in that section of country, had then mostly been found 
upon or near the streams of water, and that where the land 
sloped towards the stream the marl would generally be found 
near the surface or in a position to be easily dug out, but 

30 farther back from the stream and where the ground was 
higher, the marl usually was or was supposed to be so far 
beneath the surface as to be of little, if any value, on account 
o f  the expense of digging the same, and both of said lots do 
slope towards the said stream, and in receding from the 
stream the ground gradually rises and becomes considerably 
higher.

And these defendants in further answering admit, that 
on or about the day and year aforesaid, to wit, the twenty- 
third day of February, in the year eighteen h u n d re d  and 

4 0  forty-one, this defendant, George Cheesman and Priscilla
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his wife, did, by deed bearing date on that day and for the 
consideration of five thousand five hundred dollars, convey 
in fee simple unto James W. Lamb, in the complainant’s 
bill mentioned, two lots or tracts o f land by metes and 
bounds, the same being portions of said farm, one a lot or 
tract of forty-eight acres, more or less, and the other the 
above mentioned lot, containing twelve and a half acres, 
more or less; and also the privilege to said Lamb, his heirs 
and assigns, of a road twenty feet wide in the clear, to be 
made on the land of this defendant, George Cheesman, be-
ginning on the aforesaid road or turnpike from Blackwood- 
town to Cross Keys, and to run along the line between said 
Cheesman and the heirs o f Isaac Collins to Garret Newkirk’s 
millpond, herein before mentioned ; that the said forty-eight 
acre tract lay easterly o f said turnpike road, and the said 
twelve and a half acre lot lay upon the westerly side of said 
road, not adjoining upon the road, but situate about thirteen 
chains back from the same, and said twelve and a half acre 
lot extended to and bounded upon the said stream called the 
South Branch of Great Timber creek, and also lay immedi-
ately adjoining to the seven acre lot herein before and herein 
after mentioned, the northwestern boundary line of said 
twelve and and a half acre lot, and the southwestern boun-
dary line of the said seven acre lot being one and the same 
Hoe; that before and at the time of said conveyance, marl 
of the best quality and abundant in quantity, had been 
ound or was believed to exist upon both the said twelve and 
a alf acre lot and the said seven acre lot, but no marl, so 
ar as these defendants know or believe, had been found 
upon said forty-eight acre tract, nor was any supposed to be 
ontie same; that the said twelve and a half acre lot, or a 
considerable part thereof, is what is properly and usually 

e marl land,” that is, land which is chiefly or espe- 
®la ) valuable on account o f marl beds thereon, and the 
u 1 l^ ve &nd a half acre lot is in said deed described as 
describ ^  sa^  forty-eight acre tract is not so

d e^ V 11686 ^efen( ânt8 further say, that in the aforesaid 
ffive ° ?°nve^ance> immediately after the description therein 

P 0 the said twelve and a half acre lot and the grant
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o f the privilege of the aforesaid road o f twenty feet wide, 
there occurs and is contained the following language and 
clause, to wit: “ also, the said George Cheesman, his heirs 
and assigns, are not to sell any marl from off his premises 
adjoining the above property.”  And these defendants be-
lieve that this is the clause or part of said deed which, in the 
complainant’s bill, is called “ a covenant real,” and whereby, 
as the complainant claims, though erroneously and unjustly, 
that this defendant, Cheesman, and his heirs and assigns, 

10 covenanted with said Lamb, and his heirs and assigns, not to 
sell marl from off* the farm of said Cheesman.

But these defendants say, that if the said clause is to be 
taken as properly inserted in and as a part of said deed, that 
the same is not a covenant or agreement with said Lamb, 
his heirs or assigns, but with the said Lamb, and that any 
supposed breach thereof cannot be taken advantage of by 
the complainant, nor by any other person or persons what-
ever, except by said Lamb in his lifetime, or by his personal 
representatives after his decease.

20 And this defendant, George Cheesman, for himself further 
saith, that when he sold and conveyed said forty-eight acre 
lot and said twelve arid a half acre lot to said Lamb, that 
said Lamb wanted him to agree not to sell any marl off said 
seven acre lot, from which part o f his land only this defend-
ant had, up to that time, dug any marl, but this defendant 
expressly refused to agree and never did agree with him not 
to do so. And this defendant says, that when he executed 
«aid ffeed he did not, to the best o f his recollection and be-
lief, know that the aforesaid clause or any similar clause 

30 binding him not to sell any marl off his premises adjoining 
«aid property, was inserted in said deed, and if he had known 
it he w7ould not have signed it, because there was no agree-
ment actually made between him and said Lamb to that 
effect.; and when this defendant was afterwards told that 
«aid deed contained such clause, be was surprised and 1 
not believe it; and this defendant says that he ougbM'ot, 
nor ought any other person claiming from or under him, 
be bound by said clause. And further this defendant says, 
that the said Lamb never asked this defendant to agree no 

40 to sell any marl from off any of this defendant’s lands excep 
- the said seven acre lot, from which only he, this defendan,



23

had been digging marl at that time, and which lay immedi-
ately adjoining said twelve and a half acre lot, which was 
the only marl land sold by this defendant to said Lamb, and 
which was the only land so sold from which said Lamb ex-
pected to obtain and sell marl, and it was only against the 
sale of marl from said seven and a half acre lot, against 
which said Lamb desired to be protected.

And these defendants further say, that they are advised 
and respectfully submit, that even if said clause is to be taken 
as properly included in said deed, and as having all the force 
which, by virtue thereof, it is entitled to have, yet that, under 
the circumstances of this case and also from the reading of 
said clause and the other parts of said deed, that it was meant 
and intended to restrain, this defendant, Cheesman, his heirs 
and assigns, from selling marl only from the said seven acre 
lot, the same being immediately adjoining said twelve and a 
half acre lot, and being also the only part of the land of this 
defendant, Cheesman, from which he had before been or at 
that time was digging or selling marl, and there being no 
other part of his land from which he then expected or be-
lieved that valuable marl, profitable to dig and sell, could be 
obtained. And these defendants say, that said clause did 
not and does not apply to any other land whatever, except 
the said land lying immediately adjoining the said twelve 
and a half acre lot* to wit, to the said laud now known as the 
seven acre lot. ,

And this defendant, David E. Marshall, for himself says, 
that he had not, until after the filing of the complainant’s 
till in this cause, any notice, in fact, that the aforesaid deed 
contained the said clause or any clause or agreement of like 
purport and ef f ectbut  whether or not he had notice in law, 
by reason of the recording of said deed, and if he had, what 
is the effect of said notice under the facts and circumstances 
of this case, are questions whiph he submits to the decision 
of this honorable court. And he further submits that, 
whether he had or not such notice in law or in fact, 
has no bearing upon the merits of this case, because, he 
8ays, as is herein before mentioned, that said clause or 
agreement is no wise one which can enure to the benefit 
of the complainant, and that the benefit o f it and the
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right to complain of any supposed breach of it, belong only 
to said James W . Lamb and his executors or administra-
tors, and not to his heirs or assigns; and these defendants 
have annexed hereto a certified copy of said deed, and pray 
that the same may be taken as part of this, their answer, 
and that for greater certainty they may have leave to refer 
thereto.

And these defendants further say, that it has been the 
custom in the neighborhood of said premises, for the owners 

10 or possessors o f marl lands to sell the same, either by the 
ton or wagon load—a two-horse load being considered a ton 
— or by the square rod or other larger space of ground; just 
as the buyer and seller of such marl might see fit to agree at 
the time. And these defendants do not admit, but deny 
that the words “  by the rood or quantity,”  used in the afore-
said clause in said deed, have the meaning alleged in the 
complainant’s bill, but on the contrary, they say that if said 
clause is to have any force or effect, it is to be taken as bind-
ing said Cheesman, his heirs and assigns, from selling marl 

20 from said seven acre lot by the rod or other larger quantity, 
measured off on the land, and not as binding him or them 
from selling the same by the ton or the load, or in small 
quantities.

And these defendants further say, that afterwards and on 
or about the fourteenth day o f December, in the year eigh-
teen hundred and forty-one, the said James W. Lamb, with 
Sarah his wife, did, by deed bearing'date on that day and in 
consideration of the sum of three thousand dollars to them 
paid by this defendant, George Cheesman, reconvey to him, 

30 in fee, the aforesaid tract of forty-eight acres, which this de-
fendant had conveyed to said Lamb, with said twelve and a 
half acre lo t; that said last mentioned deed having been 
duly acknowledged by said Lamb and wife, the same was, 
on the tenth day of February, eighteen hundred and forty- 
two, duly recorded in the office o f the clerk of said̂ county 
of Gloucester, as by a duly certified copy of the record of 
said deed (the original thereof having been, as these defend-
ants believe, lost or mislaid, they not being able, after dili-
gent search, to find the same) now in the custody of these 

40 defendants, and to which they pray leave to refer, will more 
fully appear.
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And these defendants in further answering say, that after-
wards and on or about the third day of January, in the year 
eighteen hundred and forty-tWop this defendant, George 
Cheesman, being still seized in fee o f his said farm, (except 
the said twelve and a half acre lot which he had conveyed 
to said Lamb as before mentioned) did, together with his 
wife, by deed duly executed by them, dated on the day and 
year last aforesaid, in consideration of the sum of sixteen 
hundred and fifty dollars, sell and convey in fee simple unto 
the said James W. Lamb, by metes and bounds, the afore-
said seveu acre lot, part o f his said farm; and also another 
lot or parcel of said farm, containing one acre'or thereabouts ; 
aud these defendants believe that said deed was acknow-
ledged and recorded as in the complainant’s bill is mentioned, 
but for greater certainty they pray leave to refer thereto.

And these defendants farther say, in regard to said seven 
acre lot, that the same was especially valuable for the marl 
thereon, which, on a considerable part of( said lot, was at ori 
near the surface and could be readily dug and taken out, and 
they believe that said Lamb purchased said lot entirely or 
mainly for the purpose of excavating and selling said marl* 
And in regard to said lot or parcel o f one acre,'these de« 
fendants say that the same was a strip of land of about-fifty 
feet wide and about thirteen chains in length, and that it 
was only a lane, road, or passage-way between said seven 
acre lot and the aforesaid turnpike road, and that it took in 
and included the ground, or a part thereof, over which the ; 
aforesaid road of twenty1 feet in width;1 the use of which had 
been granted as aforesaid'tb the complainant,'ran between 
tbe said lot and said turnpike road.

And these defendants believe and say, that the strip or 
parcel of land of one acre was purchased by s%i& Lamb solely1 
and only for such passage-way, and in order to have one 
wider and more convenient than the said road of twenty 
feet, of which he had only the Use and was not the owner in 
ee; and that said lane or pasSage-way was riot marl land, 
Dor had any marl, so far as they know or believe, been found 
thereon or was believed to exist thereon at that time,' unless 
1 ftight be at such distance below the surface as to make it 
°f no value, on account o f the labor and expense o f taking

D
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it ou t; that said Lamb, as they believe and say, did not buy 
the same as marl land nor with any expectation or desire to 
dig marl from the same, but only in order to have a more 
wide and convenient road for himself and his customers in 
carting marl from his said seven acre lot, and also from the 
said twelve and a half acre lot, which two lots lay immedi-
ately adjoining each other; that said road was in the most 
direct line from said seven acre lot to said turnpike, and 
without the same or a similar passage-way the said Lamb 

10 could not get the marl from «aid lot to market, and the same, 
ever since said Lamb purchased it, has been and still is used 
for the purpose of a road or passage-way, and for no other 
purpose whatever.

And these defendants admit, that said last mentioned deed 
was duly acknowledged by said Cheesman and wife, and 
they believe that the same was recorded as in the complain-
ant’s bill is mentioned, but for greater certainty they pray 
leave to refer thereto when produced.

And these defendants further say, that when this defend- 
20 ant, George Cheesman, sold and conveyed the said seven 

acre lot to said Lamb, he at the same time made an agree-
ment with said Lamb which was meant and intended to  pre-
vent, for the period of thirty years, any marl being so ld  from 
the said farm or the residue thereof then owned by h im , so 
as to be brought into competition in the market w ith  the 
marl which said Lamb might dig or allow others to dig upon 
said seven acre lot, and this defendant, George C he esm a n , at 
that time made and executed to said Lamb, as in the com- 

‘ plainant’s bill is stated, a bond in the penal sum of five thou- 
30 sand dollars, in order to secure the performance of said agree-

ment, and also, together with his wife, executed to said 
Lamb a mortgage upon bis said farm to secure the said bond, 
and the said agreement is stated and recited in the cond ition  
o f said bond and also in said mortgage, and the cond ition  
of said bond is also recited in said mortgage, and is as fol-
lows, to w it: “  Whereas, the above named George Chees-
man and Priscilla his wife, by indenture bearing eyen date 
herewith, in consideration o f the sum of sixteen hundred 
and fifty dollars, did grant and convey unto the said Jatnes 

40 W. Lamb, his heirs and assigns, all that certain lot of laud
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situate at o r  near Blackwoodtown, in the county and state 
aforesaid, c o n t a in in g  seven acres, be the same more or less, 
being p a r t  o f  the farm the said George Cheesman purchased 
of John S w o p e  and wife, by indenture bearing date the thir-
tieth day o f  November, in the year of our Lord one thou-
sand e ig h t hundred and thirty-nine, and recorded in the 
clerk’s o ffic e  o f  Gloucester county, in Book V  3, o f Deeds, 
page 5 3 4 ; a n d  whereas, the principal value of the said lot 
of land c o n s is ts  in the valuable beds of marl in or upon the 
same; and  whereas, there are also divers beds of marl on the 10 
said fa rm  purchased by the said George Cheesman of the 
said J o h n  S w o p e  and wife, the quality o f which is similar 
to tha t on the lot purchased by the said James W . Lamb as 
aforesaid; a n d  whereas, the above mentioned sum of sixteen 
hundred a n d  f i f t y  dollars was given not only as a considera-
tion fo r th e  s a id  lot of land, but also for and upon the ex-
press u n d e r s ta n d in g  and agreement by and between the par-
ties, that neither the said George Cheesman, his heirs or 
assigns, nor a n y  other person or persons having or holding 
the said fa rm , should, within the term of thirty years next 20 
ensuing the date hereof, dig, sell, or remove, or suffer or per-
m it to  be dug, sold, or removed from off the said farm, any 
part or p a rc e l of the said marl now being thereon, except 
only so much as he or they might dig for the use of the said 
farm, so that the said marl or any part thereof should not 
he sold or otherwise brought into competition with the marl 
of the said  J a m e s  W. Lamb ; and upon the further under-
standing and agreement, that for every violation of the above 
m entioned covenant by the said George Cheesman, his heirs, 
executors, administrators, or assigns, or other person or per- 30 
80118 h a v in g  or holding said farm under him or under them, 
he, the sa id  George Cheesman, his heirs, executors, or ad-
m in is tra to rs , should forfeit and pay to the said James W . 
hamb, his heirs, executors, administrators, or assigns, the 
8°m of five hundred dollars.”

And these defendants believe that said bond and mortgage 
êre dated as in the complainant’s bill is mentioned, and 
at said mortgage was acknowledged and recorded as therein 

8 ated, but for greater certainty they pray leave to refer 
thereto when produced. 40
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And these defendants have annexed hereto a certified 
copy of the record of said mortgage, containing a recital of 
the aforesaid condition of said bond in which the said agree- 
merit is stated and recited, and they pray that the same may 
be taken as part o f  this their answer.

And this defendant, George Cheesman, further says that, 
according to the best o f his recollection and belief, the said 
agreement between him and said Lamb was not otherwise 
reduced to writing ,than by stating the same in the condition 

10 o f  said bond and in the said mortgage, which, to the best of 
his knowledge and belief, are the, only written evidence of 
the said agreement; and said bond and mortgage are stated 
in the complainant’s bill to have been assigned to him, the 
said complainant, by the .said Lamb ; but these defendants 
say that they are ignorant whether the same have beeu so 
assigned or not. • , j ,

And theste defendants further say, that the aforesaid agree-
ment between this defendant, George Cheesman, and the 
said Lamb, made at the time when he-conveyed to said Lamb 

20 the said seven acre lot, and which is set forth in the condi-
tion to the aforesaid bond, was meant and intended by the 
parties thereto to prevent any marl which might be dug upon 
the lands of this defendant, George Cheesman, by him or 
others under him, from being sold or brought into competi-
tion in the market with the marl o f said Lamb from the said 
seven acre lot only,¡and, bad no reference and did not extend 
to any marl which said Lamb might obtain from any other 
land or premises whatsoever .; that not only was such the in-
tent, and meaning of the parties to said agreement, but as 

30 these defendants respectfully submit, it so appears from the 
very terms of ¡the agreement itself, as set forth and contained 
in the condition o f said bond and in the said mortgage. 
And they further submit, that the allegation of the com-
plainant,. in his bill) to i the eftect that said agreement ex-
tended or applied, or was by the parties to said agreement 
intended to extend or apply, to any other land or marl of 
said Lamb than the said seven acre lot and the marl obtained 
or to be obtained therefrom, is entirely unfounded and oD*
i w t *  _ .

4 0  And these defendants deny the allegation contained insai
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bill, that at the time of the making of said agreement the 
said Lamb still owned the aforesaid forty-eight acre tract 
and twelve and a half acre lot ; and on the contrary these 
defendants say that the said Lamb did not then own the said 
forty-eight acre lot, but had reconveyed the same to this de-
fendant, George Cheesman, on the fourteenth day of Decem-
ber, eighteen hundred and forty-one, as is herein before men-
tioned, whereas the said agreement between said Cheesman 
and said Lamb was not made until on or about the third day 
of January, eighteen hundred and forty-two.

And these defendants further shy, that afterwards, to wit, 
on or about the sixth day of September, eighteen hundred 
and forty-two, the said James W . Lamb agreed with this de-
fendant, George Cheesman, to sell and reconvey to him the 
said seven acre lot for the sum of fifteen hundred dollars, 
and was about to execute a deed to this defendant, Chees-
man, for that purpose, but that in running out the courses 
and bounds of said lot, or in examining the same, the said 
Lamb thought that it would be desirable for him to retain a 
small piece of ground in the southeast corner o f said lot, in-
asmuch as the aforesaid lane or passage-way from said turn-
pike struck said lot at that place, and he, the said Lamb, 
wished to retain said corner piece in order to get from said 
lane to his said twelve and a half acre lot, and without which 
piece of land or some other additional land, he could not 
pass between said turnpike and his aforesaid lot of twelve 
and a half acres ; that said corner piece which he wished so 
to retain is small and of but little value in itself, and is in 
shape nearly or quite a right angled triangle, the shorter leg 
of the same being next to said lane and about fifty feet in 
length, and the longer leg thereof being about twice as 
l°ng, and being also a part of the line between said seven 
acre lot and the said twelve and a half acre lot; that said 
triangular piece of ground contains about one-tenth of an 
acre (and not one-sixth o f an acre, as stated in the com-
plainant’s bill):; that it is not marl land, and no marl has 
ever been dug dr found thereon, and as these defendants be- 
leve If there is any marl beneath the surface thereof it lies 
80 l'ar down that it is of ho value, and that the labor and ex-
pense of taking it out would exceed its value when so ob-

10

20

SO

40
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tained ; that the said Lamb desired to retain the same merely 
as an addition to or extension of his said lane or passage-
way to and from said turnpike, and he and those under him, 
including the complainant, have always so used it since the 
reconveyance of said seven acre lot to this defendant, Chees- 
man, as herein stated, and since the complainant has become 
the owner o f  said triangular piece he has built a house upon 
a part of the same, as herein after more full}7 stated..

And these defendants further say, that this defendant, 
10 Cheesman, consented that said Lamb should retain said tri-

angular piece, and that said Lamb, with his wife, by deed dated 
on the day and year last aforesaid, to wit, the sixth day of Sep-
tember, eighteen hundred and forty-two, in consideration of 
the sum last aforesaid, conveyed unto this defendant, George 
Cheesman, in fee, the said seven acre lot (except said small 
piece), together with the appurtenances thereof and all the 
rights and privileges thereto belonging; and said deed having 
been duly acknowledged according to law by said grantors, 
the same was, on the seventeenth day of September, in the 

20 year last aforesaid, recorded in the office o f the clerk of said 
county of Gloucester, in Book B 4, of Deeds, page 4, &c., 
as by said deed or a duly certified copy thereof will fully ap-
pear; and these defendants have annexed hereto a duly cer-
tified copy7 of said deed, and pray that the same may betaken 
as part o f  their answer, and that they may have leave to refer 
thereto.

And these defendants are advised and respectfully submit, 
that the clause or covenant contained in the deed first above 
mentioned, (if the same is to be taken as having been duly 

30 and properly inserted therein) was merged in and annulled 
by the agreement so as aforesaid made and entered into be-
tween this defendant, Cheesman, and said Lamb, which is 
■set forth and stated in the condition of the aforesaid bond, 
and that by virtue o f the reconveyance of said seven acre 
lot to this defendant, Cheesman, by said Lamb, the said last 
mentioned agreement, and also the said bond and the sai 
mortgage given to secure the same, was annulled and ma e 
void, and that from and after said reconveyance of said 
to this defendant, neither the said clause nor the said agree 

40 ment or the said bond and mortgage had any binding f°ri,e
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or validity as against him, or his heirs, executors, adminis-
trators, or assigns, or against any other person or persons 
who might hold said farm or any part thereof under him.

And these defendants further say, that they have heard 
and believe it to be true that the said James W. Lamb after-
wards, and on or about the eighth day of March, in the year 
eighteen hundred and forty-seven, sold and conveyed a part 
of said twelve and a half acre lot to the complainant, being 
the southeasterly part thereof, and containing five or six 
acres, and that subsequently and on or about the third day 10 
of January, in the year eighteen hundred and forty-eight, 
the said Lamb sold and conveyed to said complainant the 
residue of said lot, being the northwesterly part thereof, and 
did also at the same time sell and convey to said complainant 
the aforesaid lane or passage-way, containing about one acre, 
and also the aforesaid triangular piece o f ground which was 
excepted and reserved to the said Lamb out o f said seven 
acre lot when he reconveyed the same to this defendant, 
George Cheesman, so that by virtue of said conveyances the 
complainant became the owner of the whole o f said twelve 20  
and a half acre lot, and also the owner of said lane or pas-
sage-way and of said triangular piece of ground, which said 
lane and triangular piece of ground, together formed a direct 
and convenient road or way between said twelve and a half 
acre lot and said turnpike road ; but as to the date and other 
particulars of the contents of said conveyances from said 
aihb to the complainant, these defendants pray leave to 

refer thereto when the same shall be produced.
And these defendants state and charge the truth to be, that 
e said conveyances from said Lamb to the complainant o f 30 
e said lots or parcels of land, were all made long after the 

!ai arr'k had, as above set forth, reconveyed to this de- 
.en ant, George Cheesman, the said seven acre lot (except-
ing said triangular piece) and long after the deed by which 
J®1 amb reconveyed the same to this defendant, Chees- 
L*0’. a<̂ keen recorded in the office o f the clerk of said
wh n V  aU<̂ comPlainanb before and at the time
an?n , eî )0Û t an<̂  received a conveyance of the said twelve 
said &t  a  ̂acre an(  ̂ °ther parcels of land aforesaid from 

ain > had notice, both in law and in fact, that said 4$
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Lamb had reconveyed said seven acre lot (except said small 
corner piece) to this defendant, George Cheesman, and that 
the complainant also knew or might and ought to have 
known that by such reconveyance the said bond and mort-
gage, executed by this defendant, Cheesman, to said Lamb, 
and also the agreement therein recited and contained, had 
become null and void, and had no longer any binding force 
or validity against this defendant or any other person what-
ever.

10 And these defendants further say, that they have no know-
ledge, except from rumor and the statements in the com-
plainant's bill, whether or not the said James W. Lamb as-
signed the said bond and mortgage to the complainant, as in 
the bill o f complaint is set forth ; but these defendants re-
spectfully submit that such assignments, if made, were made 
long after the said Lamb had reconveyed said seven acre lot 
to this defendant, George Cheesman, and long after said bond 
and mortgage and the agreement therein stated and recited 
had, by reason of the matters herein stated, become void 

20 and inoperative, and that the complainant had notice thereof 
when he took the said assignments. And these defendants 
further submit, that the complainant has no right or claim 
against these defendants, or either of them, under said bond 
and mortgage and agreement, or either o f them.

And these defendants further say, that they are advised 
that the said bond and mortgage ought properly to have been 
delivered up by said Lamb to be cancelled when he recon- 
veyed said seven acre lot to this defendant, George Chees-
man, but this defendant either did not think of it at the time 

30 or did not deem it necessary, believing that the said recon-
veyance of said lot effectually annulled said bond and mort-
gage and agreement; and the said Lamb, as these defend-
ants have been lately informed and as they believe, very 
shortly after such reconveyance of said seven acre lot bn 
been made and executed, said that he believed that this 6- 
fendant, George Cheesman, had forgotten to call on him at 
the time of such reconveyance to deliver up said bond  an 
mortgage to be cancelled.

And these defendants further say, that shortly after t e 
40 deed for said reconveyance had been executed, this defendant)
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George Cheesraan, met the said Lamb and told him that he 
ought to give up said .bond and mortgage to be cancelled, 
because the same, in consequence of such reconveyance, 
were no longer of any force or effect, and that he, this de-
fendant, ought to have them ; that the said Lamb replied 
that he wished to retaiu them until this defendant took up 
or paid off a mortgage which he had given to John Swope 
upon his aforesaid farm, before this defendant conveyed to 
the said Lamb the aforesaid twelve and a half acre lot, which 
mortgage embraced the said twelve and a half acre lot, 10 
which was a part of said farm at the time it was given, he, 
the said Lamb, then asserting to this defendant that the said 
bond and mortgage which this defendant wished to be given 
up to be cancelled as aforesaid, was so drawn as to give him, 
the said Lamb, a right to hold the same until the said Swope 
mortgage was paid off and discharged, because it covered, 
with other lands, his said twelve and a half acre lo t; that 
this defendant, Cheesman, not then recollecting fully the 
particulars of said bond and mortgage, but supposing that 
it might be true, as said Lamb then stated that on account 20 
of some language or clause therein he had a right to retain 
them as security against said Swope mortgage until the same 
was paid off, said no more upon the subject at that time, but 
he has since become satisfied that such allegation on the part 
of said Lamb was entirely erroneous ; but said Lamb did 
not then pretend or say that he had any right or wish to re-
tain said bond and mortgage for any purpose, except, as he 
stated, to make himself secure until the said Swope mort-
gage was paid off.

And these defendants further say, that said Swope mort- 30 
gage was not paid off while this defendant, Cheesman, owned 

sa'd farm, or the residue thereof not conveyed to said 
amb, but that the same was paid off by this defendant, 
avid E. Marshall, after he purchased said land of said 
eesman, to wit, on the fifteenth day of April, in the year 

e,ghteen hundred and fifty-six.
And this defendant, George Cheesman, says, that imme- 

lately after the said Lamb reconveyed said seven acre lot 
êxcept said triangular piece) to him he took possession 
ere°f as owner in fee, and as such continued to hold and 40

E
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own the same nntil he sold and conveyed it to this defendant, 
David E. Marshall, as herein after stated.

And these defendants further say, that on or about the 
thirtieth day of March, eighteen hundred and forty-two,this 
defendant, George Cheesman, with, Priscilla his wife, by deed 
dated on that day7, for the sum of one thousand and fifty dol-
lars, conveyed in fee unto this defendant, David E. Marshall, 
à part of the said lot o f forty-eight acres, to wit, seventeen 
acres thereof, more or less, by metes and bounds in said 

lO deed stated, and that on the next day, to wit, the thirty-first 
day of March, in the year last aforesaid, this defendant, 
Cheesman, and his said wife, by deed dated on that day, iii 
consideration of the sum of five hundred dollars, conveyed 
to this defendant, David E. Marshall, in fee, another portion, 
to wit, nine and a half acres o f  said forty-eight acre lot; 
which said two deeds having beert duly acknowledged by 
said grantors, were, on the thirty-first day of March, in thé 
year last aforesaid, recorded in the office of the clerk of thé 
county of Gloucester, in Book Y  3, Of Deeds, pages 281 and 

20 282. That afterwards, on the eleventh day o f November, 
eighteen hundred and forty-seven, this defendant, Cheesmanj 
With his wife, did, by deed dated on that day, in considera-
tion of the sUm of four thousand dollars, sell and convey 
unto this defendant, David E. Marshall, in fee, all the residue 
of the said forty-eight acre lot, and the greater part, to wit* 
about two-thirds o f the aforesaid seven acre lot (not includ-
ing the aforesaid triangular piece), and also a portion of the 
residue of said farm; said lands so conveyed containing,to-
gether, twenty-six aeres and a half, more or less, and said 

3d last mentioned deed having been duly acknowledged by the 
said grantors, was, On the fourth day of December, in the 
year eighteen hundred and forty-seven, recorded in the office 
o f tiie clerk of the county of Gloucester, in Book E, of Deeds, 
page 456, &c. -

And afterwards, to wit, on the twenty-sixth day of Marc, 
eighteen hundred and forty-nine, ttis defendant, George 
Cheesman and his wife, by deed dated on that day, for thé snna 
of six thousand dollars, did sell and Cortvey in fee unto t 1 
defendant, David E. Marshall, all the remainder of said far® 

40 and all the remainder of the said seven acre lot (excepting



the aforesaid triangular piece) not conveyed by or included 
in the above mentioned last three deeds and conveyances, 
containing fifty-four acres and forty hundredths of an acre, 
more or less, which said last mentioned deed haying been 
duly acknowledged by the said grantors, was, on the first 
clay of May, eighteen hundred and forty-nine, recorded in 
the office of the clerk of said county of Gloucester, in Book 
I, of Deeds, page 440. All which four deeds last above 
mentioned are in the custody of this defendant, David E, 
Marshall, and ready to be produced as this court shall direct, 10 
and to which, for greater certainty, these defendants pray 
leave to refer, And by virtue of said deeds this defendant, 
David E. Marshall, became seized in fee o f the said forty- 
eight acre lot and the said seven acre ]ot (excepting said 
triangular piece), and all the remainder of said farm, except-
ing so much as had been before conveyed to said James W. 
Lamb, and which he had not reconveyed to this defendant, 
George Cheesman, as above mentioned,

And this defendant, David E. Marshall, for himself says, 
that when said parcels of land were conveyed to him as afore- 20 
said, he took possession of the same, and being so seized and 
possessed thereof in fee, he had, as he believed and still be-
lieves, and as he respectfully submits to this court, full right 
and pow’er to U9e the same and every part thereof, aud to dig, 
sell, and use, and to permit others to dig and use the marl 
upon the same and every part thereof at his pleasure ; and 
that he did, accordingly, at various times thereafter dig marl 
upon the said seven acre lot for his own use, and also sold 
portions thereof to other persons; and that part o f what he 
sold was dug out by his laborers and afterwards sold by the 30 
load, and other portions yvas sold as it lay on the said lot, and 
Was ont by the persons to whom the same was sold, or 
under their directions.

And this defendant, David E. Marshall, further says, that 
ne greater part of the marl which has been so dug and taken 

°ut ^  hipa or his laborers, and by the persons to whom heg0|j  .i ..............  1 J r
* me same as aforesaid, was upon the said seven acre lot, 

and that after a while the said digging, as it was carried for- 
^ard in its regular course, extended beyond the boundary of

- M and to the northwest o f said lot, said boundary being 40



36

at that place only an imaginary line; that the marl which 
was so dug and taken from said lot, and the marl which was 
dug and taken outside of the bounds thereof, was often taken 
out and dug together or thrown together, and this defendant 
kept no account of how much was dug or taken out within 
the bounds o f said lot, and how much was dug or taken out 
outside o f said bounds, or how much was taken out alto-
gether, and that he is not able to answer what quantity was 
so dug and taken out outside of said bounds or within the 

10 same, or what profits accrued to him therefrom ; nor is this 
defendant able to answer at how many times such diggings 
have been made since he became the owner of said property, 
by his laborers or by persons acting under his permission or 
by his authority, either within or without the bounds of said 
seven acre lot.

And these defendants further say, that they believe and 
charge the truth to be, that the selling of marl as aforesaid, 
by this defendant, David E. Marshall, from his said premises, 
has in no wise interfered with the business o f the complain- 

20 ant, or with his selling marl from his said lands; that the 
demand for marl at that place has been and is greater than 
the complainant has supplied, aud as these defendants be-
lieve and charge, the complainant has not sold any less quan-
tity of marl than he would have sold if no marl whatever 
had been sold by this defendant, Marshall, from his said 
premises; but these defendants submit that even if said 
Marshall’s selling said marl has had the effect to diminish 
the sales o f the complainant, yet that said Marshall was 
pursuing a lawful business in a lawful manner, and that the 

30 complainant had no just ground to complain thereof.
And these defendants further say, that they are advised 

and respectfully submit that even if it were true, as in the 
complainant’s billis unjustly alleged, thatthese defendantsare 
bound by the agreements in said bill mentioned not to dig 
or sell, or permit to be dug of sold, any marl upon said lands, 
except such as is necessary for the use o f said premises and 
intended to be used thereon, and even if these defendants 
or either o f them, have violated said agreements, and the 
complainant has, on that account, a claim against them, 

40 (whieh these defendants do not admit, but deny,) yet that it
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is a claim for damages and is strictly a legal claim, and that 
his proper remedy is by suit in a court o f law and not in this 
court, and that the pretended injury to him is not irreparable, 
as in his bill is alleged. And these defendants say, that they 
are and each of them is able to pay all damages which the com-
plainant may recover at law by reason of any alleged viola-
tion of said agreements, or either o f them. And these de-
fendants, therefore, further submit, that the complainant’s 
bill should, for these reasons, be dismissed from this court 
and he should be left to his remedy at law, and they pray 
that they may have the same benefit and advantage o f this 
objection, as if the same had been taken by way o f plea or 
demurrer to said bill of complaint.

And this defendant, David E. Marshall, further answering 
for himself says, that after the complainant claimed to have 

'received from said Lamb a conveyance of said twelve and a 
half acre lot, but at what particular time this defendant doe3 
not recollect, the complainant stated to this defendant ver-
bally, that he, the complainant, believed that this defendant 
had no right to sell any marl from his said premises outside 
of said seven acre lot, and that this defendant was prevented 
from doing so under the agreement so as aforesaid made be-
tween said Cheesman and Lamb, which is stated in the con-
dition to the aforesaid bond, and also in the mortgrasre ae- 
companying said bond, but this defendant did not admit, but 
on the contrary denied to the complainant that he was so 
prevented by said agreement. And this defendant afterwards 
consulted counsel learned in the law touching his rights as 
owner of said lands and his right to sell marl from the same, 
who advised this defendant that said agreement was not 
hiding upon him and that he had full right to sell said marl 

a| his pleasure. And this defendant, relying upon such ad- 
Vlce his counsel which he respectfully submits was cor- 
rect, believed and still believes that, as owner in fee o f said 
premises, he had and has full right to dig, use, and sell the 
Baar uPon the same as he may see fit, and he has used said 
premises accordingly, and has from time to time sold marl 

erefrom as he deemed proper, until he was restrained by 
e injunction issued in this cause.
And this defendant further says, that it is true that a notice

10

20

30

40
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in writing, signed or purporting to be signed by said corn- 
plainant, and dated the second day o f February, eighteen 
huudred and sixty-five, was served upon thjs defendant on 
or about the fourteenth day of August in the same year, 
which notice is as follows, to wit:

“ Tq David E. Marshall, esquire,
“  Sir—You will please take notice that you are hereby re-

quested to desist from digging, selling, or removing, and 
from suffering or permitting to be dug, sold, or removed, any 

f  0 marl now being on or in any part or parcel of that certain 
farm situate in the township of Gloucester, |n the county of 
pa m den, and state of New Jersey, which was conveyed to 
you by a certain deed of conveyance of George Cheesrnan 
and wife, bearing date the twenty-sixth day of March, in the 
year o f ourpord onejthoqsand eight hundred and forty-nine, 
except fqr the use of said farm, according to the condition 
o f  a certain bond of the said George Cheesrnan to James
W, Lamb, esquire, in the penal sum o f five thousand dollars, 
bearing date the third day of January, eighteen hundred and 

£0  forty-two, and conditioned, among other things, that he, the 
said George Cheesrnan, his heirs or assigns, shall not, within 
thirty years next after the date o f said bond, dig, sell, or re-
move, or suffer or permit to be dug, sold, or removed from 
o ff said farm, any marl then thereon, except for the use of 
said farm ; the performance of the condition of said bond by 
the said George Cheesrnan, his heirs and assigns, being se-
cured by a certain indenture of mortgage on said farm of 
like date with said bond, made by the said George Cnees- 
man to the said James W. Lamb, and of record in the clerks 

<80 office o f the county of Gloucester, at Woodbury, in BookT,
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As in and by said notice, now in the custody of this de-
fendant and ready to be produced, and to which he refers, 
will fully appeal*.

And this defendant further saith, that after thé service of 
said notice he did, Under the advice o f his counsel, continue 
to dig, use, and sell said marl from time to time, as he re-
spectfully submits he had the right to do.

And this defendant, David E. Marshall, further saith, that 
at the time of the aforesaid conversation between the com-
plainant and this defendant, he the complainant, did not al- 10 
lege or pretend that this defendant was bound by any cove-
nant or clause Whatever, contained in the first above men-
tioned deed from said Cheesman and wife to said Lamb, not 
to sell any marl from the lands purchased by this defendant 
from said Cheesman, and so far as this defendant, David E. 
Marshall, khows or believes, the said complainant never did* 
before he filed his bill o f complaint in this Cause, set up of 
pretend that any covenant or agreement Whatever which had 
been made between said Cheesman and said Lamb, operated 
upon this defendant, David E. Marshall, so as to bind him 20  
hot to sell marl from the lands purchased by this defendant 
of said Clieèsrnau, except only the agreement which wan 
toade and entered into when said Cheesman sold and com 
veyed to said Lamb the said seven acre lot.

And these defendants further say, that not only is thé 
aforesaid triangular piece of ground, which Was excepted out 
aod retained by said Lamb when he reconveyed the said 
seven acre lot fo this defendant, George Cheesman, not what 
w usually and properly called “  marl land,” (though there 
way be deposits of marl far beneath the same, and too deep 30 
own to be dug to any profit) but neither this defendant* 
eorge Cheesman, while he owned the same* nor the said 
amb, while he owned it, nor the said complainant, since he 
eeaiBe the owner thereof* ever dug or attempted te dig any 

®arl therefrom, so far as these defendants know or believe y 
n 8ince th® said complainant became the owner thereof* 

tee 88 Dear̂  as ^ ese defendants can reeollect, about eigh- 
j n years ago, the said complainant erected a substantia!
8tii°i8 ory ^we^rng-house upon the same, and said house is 

standing thereon, and is occupied by the complainant 40 
°r his tenant.
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And these defendants furthef say, that the courses and 
distances set forth in the complainant’s bill as the bouncUof 
what in said bill is called “  the residue o f said farm conveyed 
by the said George Cheesman to the said David E. Marshall,” 
and as being the same land from which the said Cheesman 
covenanted not to sell any marl by the rood or quantity, as 
is alleged in said bill, and also as being the same land con-
veyed by said Cheesman to said Lamb in and by the afore-
said mortgage, are not correctly set forth and are not the 

10 true bounds of said lands, but are erroneous in important 
particulars, as these defendants believe and as will appearby 
the aforesaid deeds and by said mortgage when the same 
shall be produced, and to which these defendants, for greater 
certainty, refer.

And these defendants deny all and all manner of unlawful 
combination and confederacy wherewith they are charged iu 
and by the said bill, without this, that there is any other 
matter, cause, or thing in the said bill o f c o m p la in t  con-
tained, material or necessary for these defendants to make 

20 answer unto, and not herein and hereby well and sufficiently 
answered, confessed, and avoided, traversed or denied, is 
true to the knowledge or belief o f these defendants. All 
which matters and things these defendants are ready to 
maiutain and prove as this honorable court shall direct, and 
humbly pray to be hence dismissed with their reasonable 
costs and charges in this behalf‘most wrongfully sustained.

J. WILSON,
Solicitor for and counsel w i t h  defendants.

State o f New Jersey, ss.—*David E. Marshall aud George 
80 Cheesman, the defendants named in the foregoing answer, 

severally alleging themselves to be conscientiously scrupu 
lous of taking an oath, and being severally duly affirms 
Upon their respective affirmations say, that the facts, matters, 
and things in the foregoing answer set forth and c o n ta in e , 
so far as they relate to their respective acts and deeds, are 
true, and so far as they relate to the acts or deeds o any 
other person or persons they believe the same to be true.

D a v id  E. M a r s h a l l , 

G e o r g e  Chees man .



41

Affirmed and subscribed, this fourth day of February, a * 

d. 1867, before me*
F. K in g ma n , M. (7.

An abstract of a mortgage from George Cheesman, of Black- 
woodtown, in the county of Gloucester, and state of New 
Jeisey, to James W. Lamb, esquire, o f the same place, 
dated the third day of January, in the year oi^our Lord 
oue thousand eight hundred and forty-two.

Whereas, the said George Cheesman, in and by one cër- 
tain obligation or writing obligatory under his hand and 10 
seal, duly executed and bearing even date herewith, doth 
stand bound unto the said James W. Lamb, esquire, in the 
sum of five thousand dollars, current lawful money of the 
United States, with a condition thereunder written as fol-
lows: “ Whereas, the above named George Cheesman and 
Priscilla his wife, by indenture bearing even date herewith, 
in consideration of the siim of sixteen hundred and fifty 
dollars, did grant and convey unto the said James W. Lamb, 
liis heirs and assigns, all that certain lot of land situate at or 
near Blackwoodtovvn, in the county and state aforesaid, con- 20 
taming seven aicres, be the same more or less, being part of 
the farm the said George Cheesman purchased of John 
Swope and Wife, by indenture bearing; date the thirtieth day 
of November, in the year of our Lord one thousand eight 
hundred and thirty-nine, and recorded in the clerk’s office 
of Gloucester county, in Book V  3, of Deeds, page 534; 
and whereas, the principal value of the said lot o f land con- 
sistsin the valuable beds of marl in or upon the same; and 
whereas, there afè also divers beds of marl on the said farm 
purchased by the said George Cheesman of the said John gQ 
Swope aiid wife, the quality o f which is similar to that on 
Ge lot purchased by the said James W. Lamb as aforesaid ; 
and whereas, the above mentioned sum o f sixteen hundred 
an fifty dollars was given hot only as a consideration for the 
8111 lot of land, but also for and upon tfje express under- 
8 anding and agreement by and between the parties, that 
üe't er the said George Cheesman, his heirs or assigns, nor

F
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any other person or persons having or holding the said farm 
should, within the term of thirty years next ensuing the date 
hereof, dig, sell, or remove, or suffer or permit to be dug, 
sold, or removed from off the said farm, any part or parcel 
o f the said marl now being thereon, exqept only so much 
as he or they might dig for the use of the said farm, 
so .«that the said marl or any part thereof should not 
be sold or otherwise brought into competition with the marl 
o f the said James W. Lamb ; and upon the further under- 

10 standing and agreement, that for every violation of the above 
mentioned covenant by the said George Cheesman, his heirs, 
executors, administrators, or assigns, or other person or per-
sons having or holding the said farm under him or under them, 
he, the said George Cheesman, his heirs, executors, or ad-
ministrators, should forfeit and pay to the said James W. 
Lamb, his heirs, executors, administrators, or assigns, the 
sum of five hundred dollars. Now therefore the condition 
of the above obligation is such, that if the above bound 
George Cheesman, his heirs, executors, administrators, or 

20 assigns, or other person or persons having or holding the 
said farm, shall not, for the said term of thirty years from 
the date hereof, dig, sell, or remove, or suffer or permit to 
be dug, sold, or removed from off* the said farm any part or 
parcel of the said marl now being thereon, except only so 
much as he or they may dig for the use of the said farm, so 
that the said marl or any part thereof shall not be sold or 
otherwise brought into competition with the marl of the said 
James W. Lamb, and shall also pay to the said James W. 
Lamb, his heirs, executors, administrators, or assigns, the 

30 sum of five hundred dollars for each and every violation of
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W. Lamb at or before the sealing and delivery hereof, the 
receipt whereof is hereby acknowledged, hath granted, bar-
gained, sold, released, conveyed, and confirmed, and by these 
presents doth grant, bargain, sell, release, convey, and con-
firm unto the said James W. Lamb, his heirs and assigns, 
all that certain plantation and tract or piece of land and 
premises situate at or near Blackwoodtown, in the county 
and state aforesaid, whereon the said George Cheesman now 
lives, consisting of three several tracts or pieces of land, one 
containing ninety acres, with allowance for highways, one 10 
other containing twelve acres, one rood and twenty perches, 
strict measure, and the other containing sixteen acres, three 
roods and three perches, be the same more or less ; being 
the same plantation and premises that the said George 
Cheesman purchased of the said John Swope and wife, by 
the deed herein before mentioned, excepting out o f this 
mortgage such parts of the said plantation as has been here-
tofore conveyed by the said George Cheesman, together, &c., 
to have, &c., provided, &c.

Recorded January 5th, a . d . 1842. 20
H e n r y  B r a d s h a w , Clerk.

State of New Jersey, Gloucester county, ss.—I, Josiah S. 
Franklin, clerk of the county of Gloucester aforesaid, do 
hereby certify the foregoing to be a true copy o f the abstract 
of mortgage between the parties therein named, as of record 
in my office in Book T, of Mortg ages, page 82, &c.

Witness my hand and official seal, this twenty-fifth day o f  
January, a . d . eighteen hundred and sixty-seven.

[L*s-] J . S. F r a n k l i n , Clerk.

•  ---------

This indenture, made the sixth day o f September, in the 80 
year of our Lord one thousand eight hundred and forty-two 
(1842), between James W. Lamb, o f Blackwoodtown, in the 
township and county of Gloucester, and state o f New Jersey, 
an Sarah G. his wife, of the first part, and George Chees- 
j H j j j  the same township, county, and state aforesaid, o f the 
second part, witnesseth, that the said party o f the first part*
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for and in consideration o f  the sum of oue thousand five 
hundred dollars, lawful money well and truly paid by the 
said party of the second part to the said party of the first 
part, at or before the sealing and delivery hereof, the receipt 
whereof is hereby acknowledged, have granted, bargained, 
sold, aliened, enfeoffed, conveyed, and confirmed, and by 
these presents do grant, bargain, sell, alien, enfeoff, convey, 
and confirm unto the said party of the second part and to 
his heirs and assigns, all the following described tract or 

10 piece of land, situate in tire township of Gloucester, in the 
county o f Gloucester, and state o f New Jersey, and is 
bounded as follows : beginning at a stake, corner to the said 
George Cheesman’s land and standing in the course of south 
twenty degrees and thirty minutes east, fifty feet from a stone 
corner to Charles Stevenson and the said James W. Lamb, 
thence (1) by said Cheesman’s land north twenty degreesand 
thirty minutes west, eight chains and twelve links to a stake, 
corner to said Cheesman; thence (2) south sixty-nine de-
grees west, five chains aud sixty-two links to a corner; thence 

20 (3) still by said Cheesman south thirty degrees and thirty 
minutes west, four chains more or less to Garret Newkirk’s 
mill pond; thence (4) up the said mill pond the several 
courses thereof to a corner in the pond formerly corner to 
lot No. 1 In the division of the Hedger property, being the 
same lot which was assigned to Joseph Hedger in said divi-
sion ; thence (5) by the said James W. Lamb’s other land 
north seventy degrees east, five chains; thence (6) north fifty- 
five degrees east, three chains to^the place of beginning, 
containing seven acres of land, be the same more or less, 

SO being a part of the same piece o f land which the said George 
Cheesman and wife conveyed to the said James W. Lamb, 
by deed dated January 5th, 1842. Kecorded a|pWoodbury, 
in the clerk’s office of said county, Liber Y  3, o^)eeds, page 
100. Beferenee to the same being had will fully appear* 
Together with all and singular the buildings, improvements, 
rights, liberties, privileges, hereditaments, and appurtenances 
to the same belonging or in anywise appertaining, and the 
reversions and remainders, rents, issues, and profits tbereo, 
and o f every part and parcel thereof; and also all the estate, 

40 right, title, interest, property, possession, claim, and dernau
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w h atsoe ver, b ot h i n l a w a n d e q ui t y o f t h e s ai d p a rt y o f t h e 

first p art, of, i n, a n d t o t h e s ai d p r e mi s e s, wit h t h e a p p u rt e-

n a nces; t o h a v e a n d t o h ol d t h e s ai d p r e mi s e s, wit h all a n d 

si ng ul ar t h e a p p u rt e n a n c e s u nt o t h e s ai d p a rt y o f t h e s e c o n d 

part, his h ei r s a n d a s si g n s, t o t h e o nl y p r o p e r u s e, b e n efit, 

a nd b e h o of o f t h e s ai d p a rt y o f t h e s e c o n d p a rt, hi s h ei r s 

a nd assi g ns f o r e v e r; a n d t h e s ai d p a rt y o f t h e fi r st p a rt, f o r 

t he msel ves, t h ei r h ei r s, e x e c u t o r s, a n d a d mi ni st r at o r s, d o 

here by c o v e n a nt, g r a nt, a n d a g r e e t o a n d wit h t h e s ai d p a rt y 

of t he s ec o n d p a rt, hi s h ei r s a n d a s si g n s, t h at t h e y u o w h a v e 1 0  

goo d ri g ht, f ull p o w e r, l a wf ul a n d a b s ol ut e a ut h o rit y t o g r a nt 

a nd b ar g ai n a n d s ell t h e s ai d p r e mi s e s t o t h e s ai d p a rt y o f 

t he s ec o n d p art, as a u a b s ol ut e a n d i n d ef e a si bl e e st at e o f i n-

herit a nce i n f e e si m pl e, a n d t h at it s h all a n d m a y b e l a wf ul 

f or t he s ai d p a rt y o f t h e s e c o n d p a rt, hi s h ei r s a n d a s si g n s, 

at all ti mes, f o r e v e r h e r e aft e r p e a c e a bl y a n d q ui e tl y t o h a v e, 

hol d, use, o c c u p y, p o s s e s s, a n d e nj o y t h e s ai d p r e mi s e s, wit h 

all a n d si n g ul ar t h e a p p u rt e n a n c e s, wit h o u t t h e l a wf ul l et, 

s uit, tr o u bl e, d e ni al, m ol e s t ati o n, o r i n t e r r u pti o n o f t h e s ai d 

part y of t h e fi r st p a rt, t h ei r h ei r s o r a s si g n s, o r a n y o t h e r 2 0  

perso n or p e r s o n s w h at s o e v e r l a wf ull y cl ai mi n g t h e s a m e; 

a nd t h at f r e e a n d cl e a r a n d f r e el y a n d cl e a rl y a c q uitt e d a n d 

disc h ar ge d of a n d f r o m all m o rt g a g e s, j u d g m e n t s, e x e c u-

ti o ns, a n d of a n d f r o m all o t h e r e n c u m b r a n c e s w h at s o e v e r, 

t he s ai d p art y o f t h e fi r st p a rt, t h ei r h ei r s, e x e c u t o r s, a n d 

a d mi nistr at ors, t h e s ai d p r e mi s e s, wit h all a n d si n g ul a r t h e 

a p p urt e n a nc es, u nt o t h e s ai d p a rt y o f t h e s e c o n d p a rt, hi s 

heirs a n d a s si g n s, a g ai n st t h e cl ai m a n d d e m a n d o f all a n d 

all ma n ner of p e r s o n s w h at s o e v e r cl ai mi n g t h e s a m e, will 

warr a nt a n d f o r e v e r d ef e n d b y t h e s e p r e s e nt s.  I n wit n e s s 3 0 

w er e of t h e s ai d p a rt y o f t h e fi r st p a rt h a v e h e r e u n t o s et t h ei r 

a nds a n d s e al s t h e d a y a n d y e a r fi r st a b o v e w ritt e n.

J a m e s  W . L a m b , [ l .s .]

S a r a h  G . L a m b , [ l .s .]

S e al e d a n d d eli v e r e d i n t h e p r e s e n c e o f

E d w a r d  T u r n e r .

■n r

t f  ° r 6 m e’  s u b s c ri b e r, o n e o f t h e c o m mi s si o n e r s f o r 
a l ng t he a c k n o wl e d g m e nt s a n d p r o of o f d e e d s, & c., o f t h e
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county of Gloucester, in the state o f New Jersey, personally 
appeared James W. Lamb and Sarah G. his wife, the grantors 
named in the above conveyance, and did acknowledge that 
they signed, sealed, and delivered the same as their volun-
tary act and deed, the contents thereof having been first 
made known to them by me, and I being satisfied that they 
are the grantors mentioned in the said deed; and the said 
Sarah G. Lamb, on a private examination apart, from her 
husband, acknowledged that she signed, sealed, and delivered 

It) the same as her voluntary act and deed freely, without any 
fear, threats, or compulsion of her said husband. Acknow-
ledged before me this sixth day o f September, anno domini 
1842.

Ed w ar d  Turner.
Eecorded September 17th, 1842.

B r a d s h a w , Clerk.

■State of New Jersey, Gloucester county, ss.—I, JosiahS. 
Franklin, clerk of the county aforesaid, do certify the fore-
going to bo a true copy o f the deed between the parties 

<20 therein named, as o f record in my office in Book B 4, of 
Deeds, page 4, &c.

Witness my hand and official seal, this 23d day of January, 
A .  d . 1867.

J. S. F r a n k l in , Clerk
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Affidavits.
[Filed April 30, 1867.}

State of New Jersey, Camden county, ss.—Edward Turner, 
ofBlackwoodtown, in said county, being of full age, alleging 
himself to be conscientiously scrupulous o f taking an oath, 
and being duly affirmed, on his solemn affirmation saith— 
that he, this affirmant, is now and for many years last past 
has been a practical surveyor and scrivener, and drew the 
indenture of conveyance of George Cheesman and Priscilla 
his wife to James W . Lamb, for two tracts or pieces o f land, 10 
one of forty-eight acres, and the other o f twelve and a half 
acres, situate in the township of Gloucester, in said county, 
bearing date the twenty-third day ¿>f February, eighteen 
hundred and forty-one, mentioned in the bill of complaint 
in the above stated cause, and is the sole subscribing witness 
thereto; and that after the execution of said indenture and 
on the same day of the date thereof, he, this affirmant, as 
commissioner for taking acknowledgment and proof of 
deeds, took the acknowledgment of the execution thereof 
by the said grantors, and made and subscribed a certificate 20 
of such acknowledgment at the foot of said indenture, as by 
reference thereto (the same being now before this affirmant) 
will more fully appear; that he, this affirmant, well remem-
bers the drawing and execution of said indenture, and was 
then and ever since has been well acquainted with the lands 
described therein and conveyed thereby; that preparatory 
thereto, and as this affirmant believes, on the same day of 
t e date thereof, he surveyed the said tract or piece o f forty- 
e'ght acres, but not that of twelve and a half acres; that this 
affirmant drew the said indenture of conveyance in the store- 
°U8e bbis affirmant, in the presence of both the said 
eorge Cheesman and James W. Lamb, and in consultation 

^ em *n the drawing thereof, and well remembers that 
6̂ Ĉausein said deed in the following words, “  also the said 
êorge Cheesman, his heirs or assigns, are not to sell any 

®ar by the rood or quantity from oft* his premises adjoining 
e â ove property,” was inserted therein by the express
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agreement of the said George and James, in the presence 
and hearing of this affirmant and by their express direction 
after such agreement, and that both the said George and 
James then well knew that said clause was inserted in said 
indenture, and the same was executed by said George with 
a full knowledge thereof; that at the time of the execution 
of said indenture and for a long time before, the said George 
was and had been engaged in excavating and selling marl 
on his adjoining lands, northwardly of the said twelve and 

10 a half acre tract or piece, and within a lot of seven acres 
subsequently conveyed by said George and wife to said James, 
by deed bearing date the third day of January, eighteen hun-
dred and forty-two, which was also drawn, witnessed, and ac-
knowledged by and before this affirmant, and that although 
the said covenantor agreement not to sell marl “ by the rood 
or quantity”  contained^ said indenture, had reference to all 
the adjoining lands of the said George, as this affirmant un-
derstood, yet that said covenant had special reference to that 
part of said lands where the said George had been engaged 

20 in excavating and selling*marl as aforesaid, not then enclosed, 
but forming, generally, a part o f said adjoining lands—and 
was especially intended to prohibit a continuance of such 
excavation and sale except in small quantities, as this affirm-
ant well knows from a recollection of the conversations and 
agreements between the said George and James in the pre-
sence and hearing of this affirmant, at the time this affirmant 
drew said indenture as aforesaid, and at the time of the exe-
cution thereof.

And this affirmant further saith, that he is well acquainte 
30 with the small triangular piece o f land, part of said seven 

acre lot, which in said bill of complaint is said to contain 
about the one-sixth part o f an acre, and in the answ er there 
to is said to contain only about the one-tenth part of an 
acre, and on several occasions have surveyed the same;tha 
it does contain only about the one-tenth of an acre as state 
in said answer, that the same is underlaid with marl, havin» 
only about six or seven feet of soil above i t ; that the sai 
marl can be ver}7 profitably excavated, and that said lot w 
valuable for the marl so contained in it; that as evidenceo 

40 this fact, this deponent, about three or four years ago,
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a lease for about three-fourths of an acre of land immedi-
ately adjoining the said lot on the northerly side thereof, 
whereby said David E. Marshall, in consideration of one 
thousand dollars, leased said three-fourths of an acre to Jo-
seph Coles for seventy years, with the privilege of digging 
and removing the marl therefrom, and afterwards this affirm-
ant witnessed the execution of said lease by said David to 
said Joseph ; and that since the execution of said lease the 
said Joseph has been engaged and is now engaged in the 
excavation and sale of marl therefrom in large q u a n t i t i e s ; 10 
and has excavated the same up to and about one-third of 
the way along said northerly line, from the westerly end 
thereof; and that, in the opinion of this affirmant, the said 
lot of one-tenth of an acre is equally valuable for marl alone, 
in the ratio of its size, as the said lot of three-fourths of an 
acre.

E d w a r d  T u r n e r .

Affirmed and subscribed at Camden, this twenty-fifth day 
of March, a . d . 1867, before me, one of the masters in chan-
cery of New Jersey. 20

P e t e r  L . Y o o r h e e s , M. C.

[Filed April 30, 1867.]

tate of New Jersey, Camden county, ss.—Edward Tur- 
of Blackwoodtown, in said county of Camden, being o f 

Q age, and alleging himself to be conscientiously scrupu- 
°us of taking an oath, and being duly affirmed, on his solemn 
8 tmation saith—that he is the same Edward Turner who 

the above stated cause on the twenty- 
day of March last, before Peter JL. Yoorhees, esquire, 

tne masters in chancery of New Jersey; that since 30 
thi 1D̂  8â  affidavit, and on or about the first day of
jJ* Present month of April, at the request o f Abraham 
affi nin*’.coun8el ° f  the complainant in said cause, he, this 
deed̂ 3̂1̂* *rom actual survey and in part from the

8 0 conveyance mentioned and referred to in the bill

G
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and answer in said cause, (copies o f which, with said deeds, 
were loaned to this affirmant for that purpose by said coun-
sel) made a map of the lands mentioned and referred to in 
said bill and answer, on which map, for the purpose of iden-
tifying the same, this affirmant has written as follows, viz.: 
“  Map mentioned in my affidavit, made the sixth day of 
April, A. d . 1&67,” and subscribed the name of this affirmant 
thereto; that the said map, with the notes and memoranda 
thereon in the handwriting of this affirmant—the writing 

10 of no other person than of this affirmant being thereon— 
with substantial accuracy represents said lands. And this 
affirmant further saith, that the line thereon painted blue 
represents the marl bank up to wdiich the excavations of marl 
have already been made from the southward and westward 
of said line.

And this affirmant further saith, that from a long and in-
timate knowledge of said lands, derived from surveying 
them, and residence in the immediate neighborhood, this 
affirmant well knows that in the month of January, eighteen 

20 hundred and forty-two, when the deed for seven acres (called 
in said pleadings the seven acre lot) was made by George 
Cheesman and wife to James Lamb, and also when the bond 
and mortgage mentioned in said pleadings were also made 
by said George to said James, there was no fence or visible 
boundary to said lot to distinguish it from the adjacent lands, 
except on the south side thereof; nor is there now any sucli 
visible fence or other boundary, and so far as this affirmant 
knows and believes, there never has been.

And this affirmant further saith, that he has no doubt the 
30 whole farm of one hundred and twenty acres mentioned in 

said pleadings, called the “  Swope farm,”  is underlaid with 
marl, lying from one to ten feet below the surface, and tha 
most if not all of said marl can be advantageously and pro-
fitably excavated and sold ; that the line of excavation has 
already, in two places, approached very nearly to the east- 
wardly boundaries of the said seven acre and the twe 
and a half acre lots mentioned in said pleadings, and "G 
apparently, soon be extended over those boundaries into 
residue of said farm, the land of which, as to marl, as far a8 

40 this affirmant can judge from appearances, is about the sani®
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at said boundaries—the marl, pehaps, lying somewhat 
deeper below the surface.

E d w a r d  T u r n e r .

Affirmed and subscribed at Camden, this sixth day of 
April, a. d . 1867, before me, one of the masters in chancery 
of New Jersey. ‘

J a m e s  B. D a y t o n , M. C.

Opinion.

The injunction in this case restrains the defendant, Mar-
shall, from selling or removing from the farm conveyed to 10 
him by the defendant, Cheesman, known as the Swope farm, 
any marl, and from diggiug any marl on it except for the 
use of the farm. The defendants have filed their answer 
and move to dissolve the injunction.

The defendant, Cheesman, was, in 1841, seized o f a farm 
in the county of Gloucester, known as the Swope farm, on 
which there was valuable beds of marl. On the 23d of Feb- 
ruary, in that year, he conveyed to James W. Lamb two 
tracts of that farm, one a tract of forty7-eight acres, lying east 
0 Cross Keys road which divided the farm, and another 20 
o twelve and a half acres, lying west o f the road on Great 
imbercreek, and which,in the deed, is described as “ twelve 

acres and a half of marl land.”  The deed grants a right o f 
way over a strip twenty feet in width from the road to the 
jfee ulofig the marl lot, and contains, in the description of 

e premises after the description of the way, these words: 
so the said George Cheesman, his heirs or assigns, are 
to sell any marl, by the rood or quantity7, from off his 

premises adjoining the above property.”
y  n fourteenth of December, in the same year, Lamb 30 
th^iH^ kaCk to Cheesman the forty-eight acre lot. On the 
oth ^atluar^’ 1842,̂  Cheesman conveyed to Lamb an- 
sev r âr* t.̂le ®VV0Pe farm, in two lots. One was a lot o f 
theT a<̂ °*m*n§ the creek and north of and adjoining 

We ve an  ̂a half acre lot. The other was a strip o f one
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acre, leading from the seven acre lot eastwardly to the road, 
and including the land over which the right o f way had be-
fore been granted. On the same day Cheesnian executed to 
Lamb a bond in the penalty o f five thousand dollars, secured 
by a mortgage on part o f the Swope farm not conveyed; 
the conditions of the bond and mortgage (which were both 
in the same words), contained this recital: That Cheesraau, 
in consideration of one thousand six hundred and fifty dol-
lars, had, by deed of the same date, conveyed to Lamb a lot 

10 of seven acres, part o f the Swope farm- That the principal 
value of said lot consisted in the valuable beds of marl upon it. 
That there were divers like beds of marl upon the residue 
of the Swope farm ; that said sum was paid not only as the 
consideration for said lot, but upon the express agreement 
between the parties that neither Cheesman, his heirs or as-
signs, nor any other person holding said farm, should, within 
thirty years from the date, dig, sell, remove, or suffer to be 
dug, sold, or removed from oft’ the said farm, any part or 
parcel of the marl thereon except for the use of the farm, so 

20 that the said marl, or any part thereof, should not be sold or 
otherwise brought into competition with the marl of the said 
James W. Lamb ;” and upon the further agreement that for 
any violation of said covenant by the said Cheesman, Ins 
heirs, executors, administrators, or assigns, or other persons 
holding said farm under him or them, said Cheesman, bis 
heirs, executors, or administrators, should pay to said Lamb, 
his heirs, executors, administrators, or assigns, the sum of five 
hundred dollars. The condition was, that if they did not so 
dig or sell, and if they paid up such penalties the obligation 

30 and mortgage should be void.
Ou the sixth of .September, 1842, Lamb conveyed back to 

Cheesman the seven acre lot, except a triangular part con-
taining about one-tenth of an acre, retained to give access 
from the one acre strip .(used as a way) to the twelve and a 
half acre lot, this being the means o f .communication from 
that lot to the Cross Keys road.

Lamb conveyed the twelve and a half acre lot, the on 
acre used for a way, and the tenth of an acre reserved fro® 
the seven acre lot to the complainant, Brewer, by two dee s, 

40 one dated March 3d, 1847, the other dated January 3d, 1 »
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the last deed conveyed the one acre used as a road, and the 
tenth of an acre reserved from the seven acre lot, and on the 
same day Lamb assigned to Brewer the bond and mortgage 
given to him by Cheesman.

Cheesman, by four deeds made at different times, conveyed 
to the defendant, Marshall, the rest of the Swope farm not 
conveyed to Brewer.

Both the defendants have at different times dug, removed, 
and sold from the seven acre tract and other parts o f the 
Swope farm, marl by the ton and measured quantity, since 10 
1842, and the defendant, Marshall, was continuing to do so 
until the injunction.

These facts appear by the bill and are admitted by the an-
swer.

The complainant insists that the clause in the deed of 
1841, and the agreement recited in the bond and mortgage 
from Cheesman to Lamb, are real covenants running with 
the land. That he, as the assignee o f  Lamb and the owner 
of the lauds conveyed to him, is entitled to the benefit of 
these covenants, and that Marshall, as the assignee of the 20 
land to which they relate, held by Cheesman at the making 
of them, holds that land subject to the burthen of these 
covenants and is bound to observe them.

Upon the correctness of these positions the whole question 
of the injunction depends. If the covenants do not run with 
the land conveyed to Brewer, he, as assignee, cannot have 
the advantage of them. And if the burthen of them does 
“°t run with the land conveyed to Marshall, he is not bound 
y them. Iu either ease the injunction against Marshall 

0ught not to be retained. 3©
Ihere has been much discussion in the courts as to what 

covenants or agreements are real covenants and run with 
e land, so that the assignee or heir o f the land can take 

a vantage ot them ; and as to what covenants run with the 
e and burthened by them, so that the assignee or heir takes 
e land subject to the burthen.

° h of the covenants in this case are valid as personal 
thê na,n*8* could maintain a suit against Cheesman for

lr vl°lation and could recover his damages. For the pur- 
°8e of this motion we may admit that the mortgage is valid as 40
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against Marshall, he took title subject to it, and his lands are 
liable, in ease of forfeiture, by breach of condition. But the 
injunction does not depend upon that question; for such 
damage, Brewer, as assignee, must look to a foreclosure and 
sale. The injunction can only be maintained on the ground 
that the agreement in the recital is a covenant real, running 
with the land.

The leading case on this subject is Spencer’s case, reported 
in 5 Rep, 16, and printed and commented on in 1 Smith's 

10 Lead. Cases 115, There Spencer demised a house and lotto 
S, for years. S. covenanted for himself, his executors, and 
administrators, that he, his executors, administrators, or as-
signs, would build a brick wall on part o f the land demised.
S. assigned the term to J. and J. to Clark. Spencer sued 
Clark for a breach o f  the covenant to build the wall. The 
court, by the first resolve, held that a covenant only bound 
the assignee when it was concerning a thing in esse, parcel 
o f  the demise, not when it related to a wall to be built. By 
the second resolve, they held that if the covenant had bound 

20 the assigns by express words that it would have bound the 
assignee, although it was for a thing to be newly made, as it 
was to be, upon the thing demised. But that if the cove-
nant was for a thing to be done collateral to the land, and 
•did not touch or concern the thing demised in any sort, as 
i f  it were to build a house upon other lands of the lessor, the 
assignee should not be charged, although the covenant was 
for the covenantor and his assisrns.

The two principles thus settled have always been acknow-
ledged as law, that the assignee, when not named, is not 

BO bound by a covenant, except it relates to a thing in esse at 
the time, and that when named he is not bound by a col-
lateral to the land, but only for things to be done on or con-
cerning the land.

The case o f The Mayor o f Congleton v. Paitison, 10 Easi- 
130, confirms these positions. In that case the plaintiffs de-
mised to Clayton, mills in Congleton ; he covenanted f°r 
■himself and assigns to hire no one to work in the mills bu 
inhabitants o f Congleton. Clayton assigned to Pattison, 
who was sued on the covenant. Although the thing to 

40 done was on the premises demised, yet as it did not affect
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the use of them, bat only the value of other lands of the 
lessors in Congleton by relieving them of an increase of poor 
rates, the court held the assignee was not bound. To the 
same effect is Keppell v. Bailey, 1 Mylne £ Keene 517 ; Hurtf, 
v. Curtis, 19 Pick. 459, and mauy other cases that will be 
found in the notes to Spencer’s case in Smith's Leading Causes.
In this case the covenant, though not to be performed on the 
twelve acre lot, is yet alleged to be touching or concerning 
it, and therefore may be held to pass to the assignee of that 
lot. It is true that selling marl from the rest o f the Swope 10 
farm would not affect the twelve acre lot or its use or en-
joyment, but it might affect the market value of the marl 
dug from it.

The application of the rule in Spencer’s case naturally 
divides itself into two classes of cases. One, when the 
premises conveyed or demised are sold or assigned by the 
covenantee, and the question is, whether the covenant passes 
tosuch assignee as running with the land. The other class 
is, when the covenantor sells or assigns bis interest in the 
lands, and the question is, whether the burthen of the cove- 20 
Hants is impressed upon the land and passes with it and 
binds the assignee of the covenantor. And although in this 
case it may be held that the covenant of Cheesman runs 
with the land sold to Lamb and passed to Brewer, so that 
e is entitled to sue Cheesman for a breach, yet it is a very 
ifferent question whether the burthen of it is impressed upon 

t e land retained and sold to Marshall, and the obligation 
o it assumed by him on the purchase o f the land from 
Cieesman.

e result of their review o f the authorities and cases on 80 
is point18 8h*ted by the English and American editors of 
.*!_ 8 fading Cases in their notes on Spencer’s case, aud I 
lu give scorrectly the law upon it. The English editor says, 

lor<r̂ e ^  the common law, except in the case of land« 
r an tenant, the burthen of covenants does not run with 

“ r 7 ’ the benefit does.” And again, on page 125
^ it respect to covenants entered into by the owners o f 

5 ^rea* (̂ ou t̂ exists whether these, in any case, run 
^ t e land so as to bind the assignees of the covenanter.” 

on page 138, “  Upon the whole there appears to be no 40
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authority for saying that the burthen of a covenant will ran 
with the land m any ease, except that o f landlord and tenant." 
The American editors say, on page 144, “ On the whole, 
therefore, we may infer that the burthen o f covenants charg-
ing land made by the owner with an entire stranger to the 
land so charged, will not run with the land at law, nor rest 
upon the parties taking it by assignment, even where the 
covenantee takes, by virtue of the deed containing the cove-
nant, an estate in other and distinct land belonging to the 

10 covenantor.”
This rule does not apply to the liability of the assignee of 

a term to pay the rent reserved; rent, by its definition,issues 
out o f the land, and it is made a charge upon it by the lease, 
without any covenant to pay it, and does not depend upon 
the covenant. But it has been held to apply to an after made 
covenant to pay the rent free from taxes. In Brewster* 
Kitchell,, 12 Mod, 166, Lord Holt said “  that if it was a grant 
o f the rent it would be another matter, but it is here only a 
covenant and no words amounting to a grant, and therefore 

20 there could be no relief against the terre-tenant,” The other
judges held that the covenant being in the nature of a grant 
might charge the laud, and decided the cause on that ground.

To charge land with the burthen of a covenant there must 
be some privity of estate between the covenantee and the 
assignee of the lands so burthened, or he will not be charged 
with the covenant. This was so laid down by the court in 
delivering their opinion in Bally v. Wells, 8 Wils. 29. “ There 
must be always a privity between the plaintiff and defendant 
to make the defendant liable to an article of covenant.

BO The reasoning of Lord Brougham in Keppel v. Baily, in 
Mylne g  Keene, p, 584 to 537, is founded upon and illustrates 
this principle. The decision of the Supreme Court of Mas-
sachusetts, in Kurd v. Curtis, 19 Pick. 462, is expressly place 
upon the ground that there is no privity of estate between 
the plaintiff and defendant. The covenant was between t j  
owners o f mills on the same stream as to the use of t e 
water in their respective mills; it was drawn to bind t p 
assigns. The defendant was assignee of the mill of one 
the covenantors. It was held that lie was not boun > ^

10 there was no privity o f estate between him and pl&iu 
See also Plymouth v. Carver, 16 Pick. 183.
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In the case before me it is clear that there is no privity 
of contract or of estate between Brewer and Marshall; and 
if such privity is necessary to that object, Marshall is not 
bound by the covenant.

The authorities that seem to hold a different doctrine are 
chiefly those in which the agreements or covenants made by 
the person then owning the land burthened, are of such a 
nature that they may be held to impress on the land bur-
thened a servitude or easement m favor o f some other prop-
erty of the covenantee. 10

Such was the case of Tulls v. Moxhay, 2 Phil. 774, decided 
by Lord Cottenham; and the cases o f  Whatman v. Gibson,
 ̂Sim. 196, and Schreibner v. Creed, 10 Sim. 35, decided by 

Vice Chancellor Shadvvell. It was in those cases stated that 
the question was not whether the covenants run with the 
land, but whether there was not “ an equity* attached to the 
property.” The remarks of Chancellor Williamson in Wood- 
ruff v. The Water Power Company, 2 Stocki. 505, are based 
upon this principle; he says “ the grantor reserved to him-
self aright of way on the main raceway, and also a conve- *20 
nient landing place on the river. The right o f way, as well 
38 the landing place, was an interest in the thing granted, 
and would pass as appurtenant to the grantor’s farm.” In 
the cases of Hills v. Miller, 3 Paige 254, o f Watertown v. 
Cowan, 4 Paige 510, and of Barrow v. Richard., 8 Paige 850, 
the covenant or agreement created an easement either by 
reservation in the land granted, or by grant in other lands 
o the grantor. The right to light and air without obstruc- 
lon from buildings on the adjoining lands is a well known 
species of easement, and the right to enjoy the pure air 30 
W't out beiug laden with odors or dust, or disturbed by dis-
agreeable sounds, is of the like nature. They are easements 

at may be attached to one parcel o f land^and the burthen 
o not erecting anything that would disturb such enjoyment 

a servitude that may be impressed upon another. But the 
c usive right of carrying on a trade upon one lot is not 

|trada8*eBlen̂ *an<* aUhou« h a covenant not to carry on such
e upon his adjoining property may bind the covenanter, 
annot make it a servitude upon that property, so as toWrthen it in the hands of purchasers 40

H
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The conclusion 13 that neither the covenant or agreement 
in the deed of February 23d, 1841, or in the recitals in the 
bond and mortgage of January 3d, 1842, are covenants that 
run with the land conveyed to Marshall, nor cautheybe 
considered as grants o f an easement or servitude upon it in 
favor o f the land sold to Lamb and held by Brewer.

No opinion is intended to be given on the questions of an 
action at law against Cheesman by Brewer, or of the validity 
o f the mortgage in the hands of Brewer. The motion to 

10 dissolve the injunction has nothing to do with either.
I am of opinion that the injunction should be dissolved.

Order to Dissolve Injunction.
[Filed May 22, 1867.]

The defendants having filed their answer to the complain-
ant’s bill, and having moved to dissolve the injunction 
granted in this cause upon the prayer o f the complainant, 
and the said motion having been argued by the counsel for 
the respective parties, and the Chancellor having duly con-
sidered the same, it is thereupon, on this twenty-second day 

20 of May, in the year eighteen hundred and sixty-seven, on 
motion of James Wilson, o f counsel with the defendants, 
ordered and directed, that the said injunction be and the 
same is hereby dissolved, with costs to be taxed.

A . 0 . ZABRISKIE, C.
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P e t i t io n  o f  A p p e a l .
[Filed June 14, 1867.]

Between
Edmund B r e w e r , appellant, "j

and j
\

David  E. Ma r s h a l l  and G e o r g e  C h e e s m a n , 
appellees. _. : ■ :, s , v . ... , ... f .

On Bill, ¿'C.

To the Honorable the Court o f Errors and Appeals in the last 
resort in all causes o f law.

The humble petition of Edmund Brewer, the appellant in 10 
the above stated cause, respectfully shows that your peti- 
tioner finds himself aggrieved by the order made in the Court 
of Chancery by his Honor, Abraham 0. Zabriskie, Chancellor 
of New Jersey, bearing date the twenty-second day of May, 
eighteen hundred and sixty-seven, wherein your petitioner 
Mas complainant and David E. Marshall and George Chees- 
nian were defendants, in this respect, to wit, that the said 
order dissolved an injunction mentioned in said order, which 
had been theretofore allowed by said Chancellory and your 
petitioner humbly appeals from the said order on the ground 20 
that the same is erroneous, for that the said injunction ought 
not to have been dissolved, but continued, and the motion 
to dissolve the same denied with costs to complainant, 

our petitioner therefore prays that the said order of the 
ancellor may be reversed, set aside, and for nothing holden y 

80 y°ur petitioner may have such relief in the premises 
881 is honorable court shall seem meet.

A . BROWNING,
n , Solicitor for and o f counsel with appellant.
b'ated June 12, 1867. 30
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Answer.
[Filed June 20, 1867.]

The answer of David E. Marshall and George Cheeman, ap-
pellees, to the petition o f appeal o f Edward Brewer, appel-
lant.

These appellees not confessing all or any of the matters to 
be true, as in and by the said petition are mentioned and set 
forth, for answer thereto, say, that such order as is com-
plained of, was made by the Court o f Chancery, as in said 

10 petition is mentioned, but as to the date, substance, and ex-
tent thereof, these appellees pray leave to refer thereto, when 
the same shall be produced.

And these appellees are advised that said order is agree-
able to equity and justice, and they therefore pray that the 
same may ]>e gffirmed, and that said appeal may be dismissed 
with costs/® 5 

Dated June 20th, 1867.
J. WILSOF,

Solicitor of appellees.


