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Notice of Appeal. 
(Filed January 27, 1938.) 

Nt>ut 3frnwy g,uprl'ntl' QJ:uurt 
F.ssl!.x CouNTY. 

JO H N RYBASACK , who sues for 
himself as well as for the State 
of Kew Jersey , 

Plaintiff, 

vs. 
TH~ PRUDENTIAL INSURANCE Co-:vr-

PA N:1:· OF AMERICA, a corpora - l 
tiou , 

Defendant. 

Notice of Appeal 
from the 

Sllpreme Court 
t o the Court 

or Errol's and 
Appeals. 

To Jit:~c;srs. Li.nda.Vury, I)epne & Fcrnlks, 
Attor·iwys for Def enda-nt . 

Sfrs: 

'fAKE .NOT LCE that the plaintiff appea ls to th r. 
Court of ]Drrors arnl Appeals from the whole of 
the judgmen t en tr.red in the aLove entitled. cause. 

c. ,vAL L ACE VAI L , 

Attorney for Pl,ai1\tiff. 

Dated: Janua ry 22, 1938. 

Service of the within Notic e of .Appeal is here-
by acknowl(~dgcd this 2.6th day of January, 1938. , 

LINDABURY, DEPLi,; & F,,uLKS, 

20 

30 

Attorneys for Defendant. 40 
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Grounds of Appeal. 
(Fi led ~'cbruary 25, 19~8.) 

NEW JERSEY COURT OP 
JDRRORS AND APPEALS. 

10 J OH:x RYBASAoK, who sues for 
himself as well as for the State I 
of Kew Jersey , 

20 

Plainliff -App ellant, Actlon at Law. 

vs. 
Tn~ P 1wo.KNT I AL l :xsuRANCE Co:'11-

PANY OF AMF.RICA , a corpora -

Defendant-Re spond ent. 

) On Appeal. 

Grou nd!\ ot 
Appeal. 

To U nclabury, De11w; and Fanll~R, Esqs., 
Altorn(',ys for Defendant -Re spondent.. 

rl\mE NOTTCE that the grounds of appeal ·which 
t'l1<~ plaintiff -appellant her eby ass igns, and upon 
,diich he will l'f'!ly at the hearin g, are ns follows: 

] . Because the court erron eously st ru ck out 
30 tl,e complaint 01-i tlw ground that tJie same fa iled 

to sd fort h a good and legally sufficient cause of' 
riction. 

2. Because the judgm ent again st the pla inti ff 
i:-; contrary to law. 

~{ Because the cour t erron eously concludrd 
that the defendant had not violated the statutes of 
this state, as charged in the complaint, as 

40 muentled. 



G-rounds of Appeal. 

4. Because the comp.laint hav ing set ant a good 
urn1 sulTicient cau~e of action at law, whic h WW:! 

support ed by p lnintiff's affida vits, it was error for 
t.J1c eourt to str ike it and enter j udgment for dt )-

fenclant, on either, or bot h the gronnds of de-
fendant's motion, i. c., that it was sham or fri -
volous. 10 

5. Because the court erroneous ly granted de-
fendant's motion to strike out the complaint ns 
sham, and entered judgment for defendant upon 
the basis of defe ndant's affidavits, which affidavjts 
were iusuflicicnt in law and insufficient in fact to 
!-;11pport defendant's motion. 

6. Br:cause the court gTanted deCenda nt's mo-
tion to strike the complaint, and entered ju<lgrncnt 20 
for Uefendant when plaintiff's answering affida-
vits on the motion, raised an issue of fact to be 
determined hy jury, and denied plaintiff his con-
stitutional rig ht of tr ial by j ury on the questio 11 ul' 
fact. 

7. Because there were no facts presented to 
the court by defendant upon which a conclusion 
could be based that all doctors of the medical staff 
of Kewark Bet h Israel Hospita l, (the insured 30 
under the policy described in th e complaint) werl• 
either, in fact or in law, employees of said New-
ark Beth Israel Hospita l. 

8. Because from the affiUavlts presented to the 
court, by both the defendant and plain tiff, the 
cotut should hav e found that the insured, doctors · 
of the medical staff of Newark Beth lsrael Ho s-
pita l, (the insured under th e policy descril.Jed iu 
the complaint) were not emp loyees of said Newark 40 
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Grounds of Appeal. 

Beth Is rael IT ospital, and the court should not 
have struck th e complaint and entered judgm ent 
l'or defendant. 

C. \'V.U,LACB V AIL, 

Attorney for Plaintiff-App ellan t. 

Due and legal service of the within Grounds or 
Appea l is her eby ackno,vledged this 25th day of 
February, 1938. 

Ln>DABURY, DEPUE & FAU L T\S, 
Attorneys for Defendant .Respondent. 
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Judgment Record. 

Summons. 

(Fi led August 29, 1936.) 

The Stale of New ,lersey to the Prudential lns ·ur-
ance Company of A11ierica, a corp oration: 

You ARE su:u:MONED to answer the 
annex eel complaint of John Ryba sack 

(L. S.) who Rues for himself as well ai:; for 
the Stnte of ~cw ,Jer sey, in an ac-
t ion a t Iaw (in debt) in the New Jer-

se)· Supreme Court, E ssex Connty .. A.nd ta ke no-
lice thal unless yon file your answer to said com-
plaint with the Clerk of tl1e New J ersey Supr eme 
Court , at Tr enton, within twen ty days af te r ser -
vice upon you of thi s writ anrl the auuexed com-
plaint , the plaint iff may proc.eed Ln the suit and 
judgment will be entered agai nst you . 

Wl'.m~ss, THOMAS J. BROGAN, Chief Ju st ice of 
the New ,Jersey Supreme Court, at Trenton, this 
21Rt day of August, N ineteen I fondrcd Thirty -six. 

Wn,T,TAM HARRI S, 

Attorney for Plaint iff. 
Fm;o L. BLooooooo, 

Clerk. 

Notice. 

rrhls action is inst ituted by Jo hn Rybasack for 
himself as well as for the State of New J ersey, 
pursuant to an act of the State of New J ersey en -
tit.]ed "An Act relating to life insuranc e com-
panies doing b11siness in the State of ~ew Jers ey, . 
and to the represen tati ves of such compani es,'" 
( Cha p ter 168 of the Laws of 1895, as amended by 

10 

20 

30 

Chapter 167 of the P . L. of 1027). 40 
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Judgment Beco -rd. 

Complaint. 

(filed August 29, 1936.) 

Nl,W JERSJcY SuPREME COURT, 

EssEx CouN'rv. 

JOHN H.YBASACl\, who sues for 
himself as well as for the Slate I 
of New Jersey, 

Pla in tiff, 
Action at Law. 

vs. ) (In Debt.) · I Complaint. 
ri1IIR PRUDENTIAL lNSURANC"F. COJ','.[-

PANY o.F AMERICA, a corpora-
tion, I 

Defendant. 

Plaintiff, .T ohn Rybasack, who sues for him-
self ns well as for the State of New Jersey, resid-
ing in the City of Newark , County of Essex and 
State of Ne,v Jersey, says: 

] . The Pruden ti al Insurance Company of 
America is a corporation incorporated under the 

30 Insurance J,aws ·of the Sta te of New Jersey , 
under an act entitled "An Act to Provide for the 
.Regnlation and Incorporation of Insurance Com-
panies and to regulate the Transact ion of Insur-
mice Business in this State.' ' 

2. The said The Prudential Insurance Com-
pany of America, the def endant herein, is en-
gaged in the \\Ti ting of several kinds of insurance, 
i11cluding insurance upon the lives or health of 

40 persons. 



J11,dgment Record . 

3. P hysicians and Doctors En dowment F und en-
tered in to a11 ins ur ance contra ct with ihe sa id de-
fendant,.. 'l1hc P rud entia l I nsura nce Company of 
Americn, on or nbout April 15, 193], for t1ic pur-
pose of obtain inp; grou p insnr ance for its mem-
liers. 

4. The said cout r ac.t for group insurance was 
entcrnd into between the sa id defendan t and Phy-
sicians nnd Docto r s .I:!:ndowment Fund, was exe-
cuted and delive r ed and is now in force nnd effect. 

5. The said member s of tJ1e said Physicians 
and Do<.:tors Eudowme nl F und ar e all physicians 
and surgeons and no employe r and employee re-
latio nship exists betwee n l!Je sa id physicians and 
surgeons and the Physic ians and Due.tor s Endow - 20 
ment Fund; nor is the P hys id an nnrl Doctor .r.Ju-
dowmen l F und a labor union wi th in the pur view 
or ihc stat ute in such case ma de and pr ovided. 

6. rl1hc said contrad of insu rance ori ginally 
insure d 175 members of the Ph ysician s and Doc~ 
tors Endowment ]i'un d, eac h in the sum of $4,-
000.00, aud subsequen tly the co11tract was iu-
crcasc d to .ins ur e 19G membe r s, so that on A p l'il 
15, 1936, the sa id insu rance contract was for the 30 
sum of $784,000.00. 

7. Sect.ion 2-a of Chap ter 53 of the Pamph let 
Laws of the year 1927 for the St ate of New JeTsey 
provides, among other things, as follows : 

"Group life iusur ance is her eby declared to be 
that form of life insura nce covering not less than 
fifty employees writt en unde r a policy iss ued to 
the employer, the pr emium _for -which is to b(:! paid 
by the employer or by th e employer and employee 40 
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.Judgrnent Record. 

jointly, and insu r ing all of his employees, or all 
of n,ny class or clasi:;e.s th ereof determined by con-
di tions pertainirig to thr. employment, for amounts 
of insurance based upon som e plan wh ich will pre.-
elude individual selection , for the benefit of per -
sons other than (he employer; provided, however, 

10 that wLen the premium is io Ue paid by the em-
ployer and employees jointly and t he benefits of 
the policy are offered to all eligible r.mployees, 
not less than seven ty-five per centum of such em-
ployees may be so insured." 

20 

30 

10 

P la intiff states tha t no employer an<l employee 
relati ons hip exis ts between th e members of the 
Phy sician s and Doctor s Enilowmr.n t li'nnd cov-
ere d by sa id contract of li fe insunrnce and tlle said 
Physicians and Doet ors Enclowmr,nt Fund. 

8. The premium charged for the sai<l life jn-
sura u~e to the members of the Physic ians and 
Doctors Endowment Fu n<l is less than the pre-
mium r.hargcd to individuals who ulJt.aiued similar 
life insurancr. protection without the h lmcfit of a 
contract such as exists hr.tween P hys ician s and 
Doctors Endowment Fund and the defendant. 
1L'he rates charged to the sa id membe rs of the 
Physicians ancl Doctors E n<lowment Fund are less 
than regular rnanlial rates as filed· wiLJ1 lhe Com-
missione rs of Banking and I nsuran ce of the Stal e 
of )fow ,Je rsey pur suant to t.he stntute in such 
case made and provided. 

9. Chapte r 74 of the P amphl et Laws of 1907, 
as amen de d by C!rn.pler 191 of the Pamphle t Laws 
of 1909, as amended by Chapte r 167 of the Pam-
phlet Laws of 1927, of th e State of New Jersey, 
provides, in part as follows: 



Judgm ent Record . 

"N o life insurance company doing busi ness in 
this stat e shall mak e or permit any distinct ion or 
discrim ination in favor of individual s betwee n the 
insured of the same class and equal expec ta t ion 
of lif e in the amount or pa yment of pr emium s or 
rates charged for policies of li fe or cnduw1 ne11t 
insuranc e, or in the dividends or other benefits J 0 
payab le thereo n, or in any oth er of th e terms an d 
conditio ns of the contracts it mak es, nor sha ll any 
such compan y or agen t the reof mak e any contract 
of insurance or agreement as to such contract. 
other than as plain ly expressed in the pol icy is-
sued thereon; nor shall an y such compan y, or 
officer, agen t, solicitor or representative thereof , 
pay, allow, or give , or offer to pay, allow or give, 
directly or ind irect ly, as inducement to i11surancc, 
any rebate or pre mium payabl e on the policy , or 20 
any. spec ia l favor or adv an tage in the dividends 
or of the benefits to accrue thereon, or any paid 
employment or contract for service of any kin<l, or 
any va luabl e consi<leration or inducemen t what -
ever not specified in ihe policy contra ct of insu r-
ance .'' 

10. Plaint iff states thai by rea son of the acts 
aforesai d, ihe defendant corporat ion ha s violated 
the aforement ioned pro visions of ilie sta t ute in 30 
that an of the assured s under the coniraci be-
tween the <lefcuda nt and Ph ysic ians and Dociors 
En dowm ent F nnd have received d istin ct ion or 
<liscrim inat ion and special favor or advantage ex-
pressly forbidden by the aforement ioned sta tut r.. 

11. Section 2 of Chapter 168 of ihe Laws of 
1895 of the Staie of New J er sey, prov ides, in pa r t, 
as follows: 

"Any person or corpora t ion violatin g any of 
the provision s of the preceding sect ion of thi s act 

40 
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J udgm ent R ecord. 

shall, for each and every offense, fo rfe it and pay 
th e sum of one hundred dollar s for every tweut y-
fivc hundred dollars of insuran ce or fraction 
thereof effected by the said policy contract of in-
sur ance ; such penal ty to be sued for and r ecov-
ered wjtb costs in an action of <lebi in any court 

] 0 of competent jm·isdiction in th e coun ty where th e 
offen se shall liave been committed, or in any 
county where in such offend er may r eside or be 
serve d with process , by any p erso n who sha ll sue 
for the same; one-half of such penalt y shall be 
fo r Lhe ben efit of th e Pers on prosecut in g the suit, 
and the othe r half sha ll be pai d to th e state t reas-
urer fo r th e benefit of the school fund of the 
sta te.' ' 

20 12. Plain tiiI sla tes thnt pur suant to th e last 

30 

mentioned st atute he is enti\ le<l lo $100 .00 for 
every $~,500.00 of in suran ce affected by th e afor e-
mentio ned policy contra ct of insuran ce, one-half 
of said penalty being for ihe pla intiff' s own bene-
fit and the other hal f to be pnid to the Sta ie rl1rcas-
111·cr fo r the bene fit of the school fund of the Sta te 
of Ne w Je r sey. 

"\.VHE nEio' On E, pla ini iIT <lemnnds damages in th e 
snm of $31,360.00, of which $15,680.00 is for his 
own benefit and $15,680.00 is to be paid to IJ1e 
Sta te Tr ea surer fo r the benefit of the school fun d 
of the State of New J er sey, toge ther with costs 
of suit. 

Wr LT.TAl\! H ARH1s, 
Atto rn ey fo r P laintiff. 

Thi s action wa s ins ti tu ted on the 21st clay of 
August, 1936. 'r his endor sement is placed hereon 

40 pm: sua nt to Sect ion 219 of the) P ract ice Ael . 



11 

Notice of Motion lo Strike Complaint. 
(~'iled September 19, 1936.) 

NEW JERSEY SUPRE!vIJ<] COURT, 

EssEx CouNTY. 

JoHN RYBASACJ<, who sues for 
himself as well as for the State I 
of New Jersey, 

Plaintiff, 
vs. > 

THE PRUDEN'l'lAL INSURANCE CO?.f- I 
PANY OF AMERICA, a corpora- 1 tion, 

Defendant. 

Action at Law. 
Notice of 
Motion to 

Strike 
Complaint. 

1'o: Wdlimn Harris, Rliq., Attorney of Plaintiff, 
60 Park Place, N cwark, N. J. 

PLEASF. TAKE ~oTICE that we shalJ apply to the 
Honorable Newton H. Porter, Judge of thr. Es -
sex County Circuit Court, and Supreme Court 
Commissioner, or such other ,Judge as shall sit as 

10 

20 

Supreme Court Commissioner, to hear motions in 30 
the New ,Jersey Supreme Court , Essex County, at 
the Court House , Ne,vark, New Jersey, on Friday, 
September 25, 1936, at ten o'clock in the forenoon 
(Daylight Savjng Time) or as soon thereafter m~ 
counsel can be heard, for an or<ler to strike the 
complaint filed by you on behalf of the plaintiff 
in the above entitled cnuse, for judgment for the 
defendant, or such other relief as the Court may 
give, upon the following grounds: 

40 
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Notice of Motion to Strike Compla-int. 

1. 'l1hc allegations in the complaint are untrue 
in fact and sham. 

2. The allegations in the complaint are in-
sufficient in law. 

10 3. The allegat ions conta ined in the complain t 

20 

30 

40 

are frivolous. 

4. 'f.he allegations contained in the complaint 
do not state a cause of action against the defend -
ant . 

AND TAKE N OTIC E that upon said application, 
we shall rely upon the affidavits attached hereto, 
and such additional affidavits as shall be served 
upon you four days prior to the hearing on said 
motion. 

AND TAKE FURTHER NO TIC E that we shall apply 
to the Court to extend the time until five days 
after the Court ha s rendered its decision upon 
said motion, within which to answer said com-
plaint, if a11 answer -is necessary. 

Respectfully yours, 

LINDABURY, DEPUE & FAULKS, 

Attorneys of Defendant. 

Dated September 11, 1936. 
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Notice of 1llotion to Strike C01nplaint. 

Affidavit of James F. Little. 

NEW JERSEY SUPREME COURT, 

ESSEX COUNTY. 

J oHN RYBASACK, who sues fur 
himse lf as well as for the State 
of New Jersey, 

Plaintiff, 
vs. 

T HE PRUDENTIAL INSURANCE CoYI:-
PANY 01<' A::i.rnRrcA, a corpora - 1 tion, 

Defendant . 

STATE O:F NEW JERSEY,l 
CouNTY o]' EssEX, 5 ss.: 

Action at Law. 
Affidavit. 

I, JAMRS F. LI T TLE, of full age being du ly s,vorn 
according to law upon my oath do depose and say: 

I am Vice P r esident and Actuary of the Pru-
dential Insurance Company of America, defend-
ant in the above entitled matter, and I ,vas Second 
Vice President and Associate Actuary in 1931-
1932. 

I have read the complaint filed by tho plaintiff 
in the above entitled matter. I am familiar ,vith 
the writing and issuance of the group policy of 
insurance No. G--3658 issued to the Newark Beth 
I srael Hospital by 'l'he Prudential Insurance 
Company of America. 

In December of 1931, the Newark Beth .Israel 
Hosp ita l, a corporatfon, made · application to The 
Prudential Insurance Company- of America for a 
group policy of insurance to insure the lives of 

10 

I 

20 I 

30 

40 
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Notice of ~"41olion lo Strike Compla ,int. 

the employees of the Newark Beth Israel Hos-
pital, ·which employees were the mr.mber s of the 
Medical Sta.ff of said corporation. Pursuant to 
said application, the l_)rudential Insurance Com• 
pany of America issued its group policy of insur-
ance No. G-3658 to the Newark Beth Israel Hos-

10 pitaJ in suri ng said employees who were members 
of the Medical Staff. 

Said Group insurance Policy No. G-3658 ,:vas 
issued iu -consideration of the payment of the pre-
miums on the basis of the sta ndard and regular 
manual of rates for group insurance, a.s filed with 
and appToved by the Cammi ssioner of Ban king 
anil In sura nce of the State of New Jersey, pur-
suant to th e statute in such case made and pro-
vided. The Newark Beth Israel Hospital inform ed 

20 and advised the defendant, ':l111c Pr ud ential In-
surance Company of America, that the lives in-
sured being· the members of the Medical Staff 
of said hospital, were employed by said hospital 
for the performance of their certain and sp<'!cial 
duties ns doctors, physicians, surgeons and den-
tists in and about the hrn,iness and work of said 
Newark Beth Israel Hospital in mini sterin g to 
the needs, sickness and physical ailments of the 
patie nt s of said hospital. The defendant was fur-

30 ther advised hy the Kewa rk Beth Israel Hos pita l 
that the lives insured, being members of the ~fed-
ical Staff of the N cw ark Beth Israel Hospital, 
were under the orders and control of the Board 
of Directors of the Newark Beth Israe l Hospi ta l, 
a uorporation , being appointed by the said Board 
of Directors of said hospital for a definite term, 
and subjec t to dismissal by said Board of Direc-
tors and further subject t o all the rules and reg-
ulatjons of the said corporation, Board of Direc-

40 tors and the supervising officers or committees 

I 
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Notice of illotion to Str ike Oomvtaint . 

app ointed by the Board of Directors in conduct -
ing and maintaining a. hospital in the City of 
Newa rk, County of F.ssex and Sta ie of New 
Je rsey. 

J AMI<:s F. L1TTu:. 

8ubscr i?ed and sworn to before mel 
this 12th day of Septemb er, 1936. 

HARRY v. FTS I-IER, 
An Attorne y at. _Law of Nc,v ,Jerse y. 

Affidavit of Abram B. Abrams. 

10 

NEW JERSl<W SUPREiv!E COUR'l', 20 

J OHK HYBASAcr..-, who sues for I 
himself as well as for th e State 
of New Je rse y, 

P laintiff, 
vs. 

Tim PnuoEKTIAL brnuRA)l"CE CoM-j 
PANY OF AME RICA, a corpora -
tion, 

Defendant.. 

ST ATE OF N:i,:w JERSEY, ( 
C ou~TY OF EssEx. ) ss. : 

Act ion at Law. 

Affidavit. 

T, AR BAM B. ABnAMS, of full age , hcin g duly 

30 

sworn accor<ling to law upon my oath do depose 40 
and say: 
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Notice of 111otion to Strike Com.plaint. 

I am a physici an and surgeo n duly licensed to 
pract ice in the Sta te of New Je r sey, and have been 
licensc<l since th e yen r 1917. 

T am a member of the Medical Staff of the New-
ark Bet h Is ra el Hos pi ta l, a corporat ion, and have 
been a member of the Staff since 1917. 

10 111 December of 193], being duly anthori¼ed by 
the Board of Directors of the Newa rk Beth lsracl 
Hosp ita l, I, on beha lf of sa id hospital, made ap-
plicat ion to The P ruden tial l nsnr ance Company of 
Amer ica, for a group insurance policy insuring 
the lives of the employees of the Newar k Beth 
Jsrae l Hos pita l, being the Phys icia ns and Dentists 
of the Medical Staff of sa id hosp ital. P nrsuant 
to the appl ication so made, a group inslnance 
po licy No. G-3658 was issued by The Prudential 

20 lrrnu rancc Company of Ame rica, to the Newark 
Tietl 1 Is rael Hospita l insur ing the emp loyees being 
the mem bers of the Medical Staff of said hospital. 

AnnAM B. A BnAMS. 

S uUsc.:rib ed and sworn to l)efol'e me 
t his 14th day of September, 1936. 

D AVTD E. :MARSH ALL, 

30 Master in Chancery of New Jersey. 

40 

SErtvICE of the withi n Notire of Moti on to St rike 
Complaint is here by ackn owledged thi s 14th day 
of Septembe r , 1936. 

W Il~LIAM JT ARRTS, 
Att orney of Pla int iff . 
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Supplemental Notice and Affidavits. 
(Filed September 23, 1936.) 

NEW JERSEY SUPREME COIJH'l', 
EssEx CouNTY. 

JOHN RYBASACK, who sues for 
himself as well as for the State 
of New Jersey, 

Plaintiff, 
Action at Law . vs. 

Notice. 
THE PRUDENTIAL I;'l"SURANCE CoM-

PANY OF AMERICA, a corpora-
tion, 

Defendant. 
20 

To: fVilliam Ha1·r'lS, Esq., Attorn ey fo·r Plainfrff, 
60 Park Place, Netcark, New Jersey. 

PLEASE TAKE :NOTIC~ tha t ,ve shal1 rely upon the 
attached affidavits of Max Danzis and H. 'J.1. 
Brookins in addit ion to the a"ffi.davits heretofore 
served in support of the defendant's motion, no-
tice of which has heretofore been give n for Fri-
day, September 25, 1936., before the Honorable 
Newton H. Porter, Judge of the Essex County 30 
Circuit Court and Supreme Court Comrnis;:;ioner. 

Respectfully , 

LINDABURY, DEPUE & FAULKS , 
Attorneys for Defendant. 

Dated: September 21, 1936. 

Service of the within notice and affidavits is 
hereby acknowledged this 21st day of September, 40 
1936. 

l.;1{ILLIAM HARRIS, 

Attorney for Plaintiff. 
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Si,pplemental Notice and Affidavits. 

Affidavit of Max Danzis. 

KEW JERSEY SUPREME COl:R1', 
Essn CouNTY. 

10 JOHN RYBASACK, who sues for 
himse lf as well as for the State 
of Kew Jersey, 

20 

30 

40 

Plaintiff, 
vs. 

rr1HE PRUDE NT IAL I NSU RA NCE CoM-

PAN r OF A l\H! RICA , a corpora-
tion, 

Defendant. 

STATR OF NEW J F.RSEY,1 
COUNTY 01•' ESSEX, 5 ss.: 

Action at Law. 

Affidavit. 

I, MAX DANZIS, of full age, being duly sworn 
according to law upon my oath do depose an<l say: 

I am a phy sician and surge on clnly 1icensed to 
pract ice in ilie State of Ne,v Jersey, and have beeu 
licensed since the year 1899. 

I am the Chief of the 11edical St.nff of the New-
ark Beth I srael Hospital, nnd hnve been Chief of 
Staff since the yea r 1920. 

l am insur ed under a group policy or insuran ce 
issued by The Prud enti al Immran ce Company of 
Amer ica to the Newark Reth Israel Ho spita l, a 
corporati on. 

ri~he Chief of Staff as well as all members of 
the M odieal Staff of said hospita l aro appointed 
annually by the Board of Dir eeior s of th r, New-
ark Beth Israel Hospita l, and such Board of Di-
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Supvlemental Notice and Affidavits. 

rectors has the r ight to suspend and remove any 
member of the Medical Staff from office on the 
Sta/I and / or his position on the Staff. 

rrhc members of the Medical Staff are subject 
to the rules a11d regulations and orders of th(~ 
Board of Directors. They are also subjed to the 
rules and · regulations, orders and mcmmres for 10 
the contlucting and managing of the Medical work 
of said Hospital as formulated and made by the 
Executive Committee of the Medical Staff, sub -
j ect to the approval of the Board of Dire~tors . 

1J.1he members of the Medical Staff are engaged 
by the Newark Beth Israel Hospital, a corpora-
tion , to conduct the medical activi ties of the in-
stitution and perform the services which said cor -
poration renders through its ,vards, clinics and 
laboratories, to the individuals of the community 20 
who apply to said hospital w"l1cn in need of medi-
cal, surgical and dental attention. The individual 
members of the Staff are subject to call by the 
corporation, Newark Beth Israel Hospital, for 
attendance at the hospital and to serve in any 
capacity designated by the Board of Directors of 
said Hospital. 

In return for the serviees rendered to the Ne,:v-
ark Beth Israel Hospi tal by the members of the 
Medical Staff, such members of the Medical Staff 30 
arc permit ted the full use of all the facilities of 
the Hospital including' its labora tories, instru-
ments, equipment and medical supplies, as ,Yell 
as the use of the Hospital Library. In addition, 
the memLers of the Medical Staff receive invalu-
able experience in diagnosing, treating and min-
istering to a larger number of cases during the 
year, with their accompanying individual prob-
lems, than such doctors, phys icians , surgeons or 
dentists would receive in priva te practice. It is 40 
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only through such experience and the opportunity 
a.ITorded to study a large number of cases and to 
solve the innumerable problP,mS that continually 
arise, togethBr with the benefit of consultation 
with other members of the :Medical Staff, who are 
specialists in their respective fields, and experi-

10 enced practitioners of long standing, that ad-
vancement and improvement can be made in tho 
science of' medicine, surgery and dentistry) and 
the indi\ 1idual practitioner profits by such training 
and experience and becomes more learned and 
valuable as a physician both to himself and the 
general community he serves. 

It is \he duty of the Chief of Staff and the 
members of the Staff to conduct the medical ad-
ministration, professional and scientific work and 

20 needs of the hospital and each department or 
service thereof, to the end that the medical ,York 
and service rendered by the corporation, Newark 
Beth Israel Hospital, shall be efficiently and sci-
entifically canied on. 

MAX DANZIS. 

Subscribed and s,vorn to before me[ 
this 16th day of September, 1936. ( 

30 DAVID E. MARSHALL, 

Master in Chancery of New ,Jersey. 

40 



21 

Supplemental Notice and Affidavits. 

Affidavit of H. T. Brookins. 

NKW JERSEY SUPREME COURT, 
EssEx CorN'tY. 

JonN RYBASACK, who sues for 
himself as well as for the State 
of K e,v Jersey, 

Plaintiff, 
11S, 

Action at Law. 

THE PRUDENTIAL INSURANCE COM-

PANY OF AM.ERICA, a corpora-
tion, 

Defendant. 

STATE OF NEW .JERSEY, 7 
CouNrY OF Es.•mx. ) ss.: 

Affidavit. 

I , H. T. BRoOJUNS, of full age being duly sworn 
according to law upon my oath do depose and say: 

I am Manager of the Group Insurance Depart-
ment of The Prudential Insurance Company of 
America. 

A true copy of Group Insurance Policy No. 
G-3658 issued by The Prudential Insurance Com-
pany of Americ~ to the Newark Beth Israel Hos-
pital, ,vhich i.s in force at the present time, is at-
tached hereto. 

H. T. BnooKrns. 

Subscribed and sworn to bP-fore me 
this 21st day of September, 1936. 

RICHARD E. BRITTON, 

A Notary Public of New Jersey. 

My Commission Expires June 12, 1939. 

(Seal) 
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Group Insurance Policy, 

THE PRl :DEN"'PTAL 
TxsunAXCE Co.MPAKY mr A:-.:rnmcA. 

(Herein designa ted as the Company,) 

Tn Cons-iderat'ion of the Application of the Em-
ployer for this Policy, which is hereby made 
part of this contr act, a copy of which Applica -
t ion is attached ltereio, aud of the pa yment, in 
the manner spec ified, of the premium here in 
sta ted, hereby insur es th e lif e of each of the 
persons herein designa ted as the Insured, for 
the te rm of one yea T from the date hereof, sub-
j ect to reaUju stme ni and renew al as l1ereinafter 
set forth, for the amount specified herein, pay-
ab le as provided, suhjcct. to the provisions on 
the second and third pages hereof, which are 
hereby made part of this contrac t. 

'l.'h(', lnsu_,r(',d hereunder arc the several persons 
named in the Schedu le of Fimployees forming 
part of the Application above referred to, said 
persons being all the employees of 

NEW ARK BETH ISRAEL HOSPITAL 
herein designated as the .1£mploycr, that have 
~greed to be inclUClcd in the group or class de-
fined in the Application. 

1'he .Amount of J.nsurance on the life of any per-
son iusured liereun<ler is the amou nt stal-ed in 
the Plan of Insurance set for th in the Applica-
tion, and sa id amou nt sha lJ be payable by the 
Company imm ediate ly upon rec eipt of clue proof 
of the death of such person while the insur-
ance on such life is in force in accor<lance with 
the terms he reof, at the Home Office of the Com-
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pany, in Newark, New Jersey; sa id amount of 
ins ur ance being 

Pavable to the Beneficiary designated by the Em-
ployee. 

The Premium payab le by the Fimployer shall be 
the Slill1 of the several premiums for the indi-
vid.ual amounts ins ured hereunder, computed 
upou the basit5 of the ta ble of term premiums 
on the second page Lereof for ihc respectiv e 
ages, nearest hir thday , of the In sured and in ac. 
cordance with the te rms of the Policy. 
The first premimn hereunder is payable by the 
Emp loyer on the delivery of this Polic y, iu ex-
<.:hauge for the Company's r eceipt. Sul>seqmmt. 
payments of premi um shall be made on the 
twenty -second clay of .March, .June, September 
and December of every year while this Policy is 
continued in, force, .in exchange for the Com-
pany's receipt beginning with the twenty -second 
<lay of March, 19:l2. 

Ji., \-VTTN'FlS~ "\Vnmrnor, the said 'rhe Pr ud ential 
Insurance Company of America, at its office 
in the City of Ne,:irnrk, New Jersey, has caused 
th is Policy to be signed by it s President aud its 
Sccrntary, and to Ue duly altes ted, this twen ty-
second day of December, one thou sand nine hun-
dr ed and thir ty-one. 

EowARD D. DUFFIELD, Pre sident. 

W1LL1AM "\Y. VAN ~AL'l'S, Secretary. 

ATTF.S'f. 

20 
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Group In sura nce Policy No. G-3658. 

Renewable Term. Annual Dividend s. 

r11otal llnd Permanent Disability P rovi sion: 

"\Vaiver of Premium s, Payment of Insurance . 

GENEUAL Pno,•rsrn.Ns. 
Pay ment of P renii ·mns .-rfb is Po licy is based 

upon the payment of premium s annually in ad-
vance, but pre miums may be mad e payable in 
month ly, qua rt er ly or semi-annu al insta lment s. All 
pre mium s are pa yable at the Hom e Office of the 
Compa ny, but ma y be pa id to an age nt of the Com-
pany on or befor e the elates when clHc, in exchange 
f'or official receipt s signed by the Pl'esid ent or the 
Secretary and counte rsigned by a n authoriz ed 
age nt of the Company. If any pr emium Uc not 
pa id when due , this Policy !:iha1l be voicl and all 
premiums forfeited to th e Compan y excep t as 
IH: r r.in provided. 

If pr emiums be payable annually , semi -annually 
or quarterly the premium s or im;talme nts ther eof 
payable duri ng any poli cy year shnll be ba.scd 
npon the tot al amoun t of insurm 1ce at ri sk at tlw 
beginning of such poli cy year, in accord ance witl1 
the tab le of premiu ms for sucl1 policy year as 
here in pr ovided. If ihe average tot nl amount of in-
snran cc at ri sk, determin ed in the ma nnel' here in-
after provide d, d1uing any policy year shall ex-
ceed th e to t al am ount at th e co1nmenceme11t of 
"uc h policy year th e premium shall be increa sed 
pro pol't iona iely and the increase in th e amount of 
suC'h pr emium sha ll be paid by the Emp loyer at 
the end of th e policy year. In like manner, if the 
averag-e iota l amount of insuran ce at ri sk durin g 
a 11y policy year shall be less than the tota l amount 
nt the commencement of such policy year th e Com-
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pany sha ll refund to the Employer a cor r espond -
ing proport ion of the premium paid. 'rhe ave r age 
totnl amount of insurance for any policy year shall 
be one -fift h of the amount o!Jtained by add ing 
together the total amounts actually at ri sk on the 
fil'st and last days of the policy year and on the 
<lays falling respectively three months, six months ] 0 
a11d nine months after the :first day of the policy 
year. 

If premiums under this Pol icy be payab le 
mont hly the first monthly prem ium payable shall 
lie t he sum of t he severa l month ly prem iums for 
the indiv idual amounts to be ins ured hereunder at 
the issue of this Policy, for the respect ive ages, 
nearest bir thday, of the Insured on the date of 
this Poliey, in accordance with the table of prem-
iums herein provided. Eac h subsequent month ly 
prem ium sha ll be based upon the amoun t of ins ur-
ance under this Policy on the due date of such 
prem ium and shall be computed at the average 
mcrnthly premi um rate per $1000 as 11.x.ed by thC' 
first monthly premium. At the option of the Com-
pany or the Employer the average month ly prem-
inm rate per $1000 shall lie recalcu lated at the end 
of any policy year upon the basis of the atta ined 
ages of the Insured and the individual amounts of 
insuranc.:e at that time and subsequeut monthly 
prem iums sha ll be computed according-. to such 
nverage rate subject to further reca lculat ion as 
l1erein prov ided and subjec t to the provis ions as to 
adjustment of prem ium 1;ates contained in the 
dause headed "Renewal of Policy ." 

It is understood that the Employer and the 
Employees shall contribute jointly toward . the 
payment of the premiums, a.np. that the _contriliu-
tiou of an individual Emp loyee shall not be more 
than sixty cents per month for each $1000 of in-
surance. 

20 
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Grace in Paym.ent of Preniiiims.-In the pay-
meut of any premium under this Poliey, except 
the fir st, a grace of thirty-one days without in-
teres t will he allowed, during which time the 
Polfr:y will remain in force. 

Ren ewal of Policy.-This Policy is issued upon 
the One-Year Renewable Term plan and may he 
r enewed on each succeeding anniversary of it s 
1late for successive terms of one year each , upon 
the payment on or before the date of each renewa l 
of the premium for the amount of insurance to be 
renewed. _During the first year from the date here -
of the premium sha ll be computetl upon the basis 
of th e follcnving " rl1able of One-Year Term Pre-
mi nms per $1000 of T nsurance,'' at the respective 
age s, nearest birthday, a tt ained by the Insured on 
the date hereof, but at the end of one year from 
the da te hereof and at the end of ea.ch year there-
art er the Company reserves the right to adjust the 
premium rates upon the basis of ·which renewa]s 
may be effr.cted. Tf the number of the Insured 
l1creunder at any time shali be less than seventy -
five per cent. of the employees clib'1blc for insur -
ance hereunder or less than fifty the Company 
sha11 have the Tight to decline to renew the in sur-
.flll C'.e nnd er the Po lic)'.". 
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':rAD LF. OF o ~ E-YEAR TERM PnF.M lUMS 

PE K $1000 OF IKSURA.KOE. 

Age Premium Age Premium Age Premium 

15 $!:U~!I 37 $7.11 50 $27.12 
16 fi.47 38 7.32 60 29.:!9 
17 5.57 39 7.56 61 :11.82 1 O" 
18 5.65 40 7.Si'i (;2 34.45 
19 5.76 41 8.18 r,3 37 .33 
20 5.87 42 8.58 64 40.11 
21 ti.!J7 43 8.99 65 43.83 
22 G.08 44 9.49 66 4-7.47 
23 6.14 15 10.02 67 iH.45 
24 6.21 46 ]0 .(i2 GS 55.72 
25 6.27 47 11.30 69 60.35 
26 6.31 48 12.04 70 65.34 
27 (:i.35 49 12.88 71 70.74 
28 G.38 50 13.78 72 7fi.!''W 
29 6.40 !i1 14.78 73 82.82 
30 6.43 1)2 15.89 74 89.57 20 
31 6.45 5~ 17.09 75 96.82 
~2 (i.48 M 18.43 76 104.65 
H~ 6.56 55 19.87 77 11H.O(j 
34 6.65 G6 21.47 78 122.01 
~5 6.76 ri7 23.20 79 131.70 
36 6.92 GS 25.08 80 142.09 

If lh e pr emium Is to be payable semi-an nu all y, quarh ir ly, or 
mo11th ly, arlcl 1%, 2% or 3%, resp ectiv ely, to the above ra tes 
and divi de by 2, 4 or 12, respectively. 

Additions to the Nmnber of l nsured .- New em-
pJoyees 0i the Empl oyer eligibl e for in snraii cc in 30 
the gronp or class insured und er thi s Po licy sha ll 
upon request from t ime to time, subject to evi-
clence of insuru.bilit y sat isfa ctory to the Compa ny, 
be adde d to the gro up or class originall y insured 
hereunder , and, subject to the terms of the Policy, 
shall be insured in accordance with the plan of in-
suruncr. set fort h in the appl icati on for this Po lfoy, 
prov ided that no evidence of insurabil ity will be 
requ ired of employees added within siXty days 
from the du te of eligihili ty according to Uie plan 40; 
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of insurance. The Employer shall notify th e Com-
pany whenever such new employees are to be 
added and premium adjustments shall be made as 
provided in the clause headed "Payment of Prem-
iums." The F,mployer's pay-rolls and other simi. 
lar records shall be open for inspection by the 
Company for the purpose of determining the 
amounts of insu.I"ance under this Policy and the 
premiums therefor. 

1.'ennina.tion of Individiwl Insurance. - In,e -
spective of any other mode of termination th e hl-
surance upon the life of any person insured here-
under shall automatically cease and determine 
upon termination of the employment of such per-
son "''ith the Employer, except that at the option 
of the Employer employees tempora -rily laicl off, 
on leave of absence or temporarily disabled shall 
during such periods be considered as _ being in the 
employ of the Employer. 

Change of Beneficiary. -A ny person insureU 
liereunder may ai any time while insurr.d here-
un<ler change his ( or her) Beneficiary or Rene-
f"iciaries by written notice through the Employer 
to _ the Company at its Home Office, on a form 
l"nrnished by it. Such change shaU take effect 
when due aclrnow1edgment thereof is fuq1i~hed hy 
the Company to such person insured and all rights 
of his (or her) former Beneficiary or Beneficiaries 
i:ihall thereupon cease. 

lncontestab-ilily. - This Policy, except for non-
payment of premiums, shall be incontestable one 
year from its date of issue, but if the age of any 
person insured hereunder shall have been mis-
stated the amount of the premium actually paid 
for the insurance on his (or her) life shall be ad-
justed accordingly. 
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Mod-ifical·iuns, elc.- No condition, provision or 
privilege of thi~ 1-'oliey can be waived or modified 
in any case except by an endorsemen_t hereo n 
signed hy the President, one of the Vice Pres i-
(fo11ts, the Secretary, one of the Assistant Sccre-
tin ies, th e Actuary, the Associate A.ctuary or one 
ul.' the Assistant Actuaries. No modificat ion or 
change shall be made in this Policy except such as 
is iu accorda nce with the laws of the Stat.e in which 
t he same is issued. o Agent bas pow"er in behalf 
ol' the Company to make or modify this or any 
othe1· contra ct of insu rance , to extend. the t ime fol' 
pay ing a pr emium , to waive any forfeitur e, or to 
hind the Company by making any pr omise, or by 
niaking or receiving any 1·epre senta tion or info r-
mation. 

Entire Contract Contained in This Pol-icy.-
'l1lris Pol icy together with the Application of th e 
J~mployer, a copy of which is attached her et o, and 
the individual applications, if any, of the employ -
ees insn re<l, eontains and constitutes the entirn 
cont ract between the parties hereto, and all stat e-
ments made by the Employer, 01· by th e individual 
employees, shall in the. absence of fraud be deemed 
representations and not warranties, and no stat e-
nwnt sha ll avoid the Policv or be used as a de-
l'encc to a claim thereunde/ unless it be contained 
in the n pplication aud unle ss a copy of such A p-
plicat ion be attacl 1ed to or endorsed on the Policy. 

D1vmF.No Pnov1s10Ns. 

' Anuually, during it s continuance in forfle, the 
proportion of the divisible surplus accruin g u})on 
this Policy shall be ascertained and apportioned 
by the Board of Directors and credited to this 
Policy at the end of the policy year as a <livi<lend . 
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Such dividend shall be (I) paid lo Urn Employer 
in cash or (2) at the opt ion of the Emp loyer ap-
plied to th e reduction of the prcminm th en clue, if 
any; or upon written request of th e Employer it 
may be (3) left to accumu late to the c1·edit ol the 
Po licy with intere st comp ounded annually at the 

10 rate of three and one-half per cent. plns such addi-
tiona l interest as the Company may declare on 
such fund s ~nd withd r awab le at any iime. 

20 
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P~O\' ! S10.KS AS TO EMPLOYEE'S CERTWTCA'T'F. AND 

CoNvERSIOK OF l NDTVTDliAL INSUtL"'-NCE. 

The Company will i ssue to the Emp loyer for de-
livery to each pe r son insured und er this Po licy an 
individual certificate sett ing forth Urn insn!'ance 
protect ion to which such person is entitled here -
und er aud to whom such insurance i:::; payab le, to-
gether with a provision that when the insurance 
on the life of any person insured hereund er shnll 
terminate by reason of termination of employ-
rneni, as herein provid ed, the Company wUl upon 
appl ication by such person within thirty -one days 
after Urn date of such ter rnination, anrl upon pay-
ment of the premium therefor, ,vithoul evidence 
of insnrnh ility, issue a policy upon tl,e li.fe of such 
person on ar1y of the forms customari ly is~mcd Uy 
the Compa ny, except a poli cy of 'rerm insur ance, 
for the same amom1t as such person was insured 
for 1mder this P olicy at th e t ime of sa id ter mina-
tion of employment. . The premium for snch policy 
shall be at the then current rates of th e Company 
according to tl1e occupation of an<l at the nge at-
tained by such person at. that tim e. 
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Pnov1s10.K s AS TO TOTAL AKD PERMANENT 

DISABILITY BEFOilE AGE 60 : 

\Na iver of Premiums, Payment of Insu rance in 
Instalments. 

The disability benefits hereinafter specified will 
be granted by the Company if any person insnre<l 10 
hereunder shall become totally and permanently 
disableQ, from bodily injury or disease, to such an 
extent as to he incapacitated from engaging in any 
occupation for remuneration or profit, Pn.ovrnrm, 

(a) that the Company shall have received due 
proof that such disability exists and that 
such disability will continue for the entirn 
after-lifetime of such person, and further, 
if premium payments on account of the in- 20 
surance of such person shall have ceased, 
that such proof shall have been received not 
later than hvelve months after such cessa-
tion; 

(b) that sueh disability shall occnr while the in-
surance on such person is in full force and 
effect and before the sixtieth birthday of 
such person, and 

(c) that such <fomhility shall oecur after one 
year from the date when the insurance of 
such person became effective, except in the 
case of any person in the service of the 
Employer on the date of this Policy ·whose 
insuranc e became effective prior to the ex-
piration of three months from the date . of 
his (or her) eligibility for insurance here-
under, and exeept, further, in ti1e case of 
any person included in any group or class 
consisting of fifty or ·more employees here-

30 
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after added to the groups or classes insured 
under this Policy, whose insurance became 
effective prior to the expiration of three 
months from the dat e of his (or her) eligi-
bility for insurance hereunder. 

Disability Benefits: (1) Waiver of l'remiums.-
r11ho Compa ny will, during successive rellcwal 
periods, waive the payment of that portion of each 
premium under this Policy app licab le to the insur-
ance on the life of such disabled person th e due 
date of which, as specified on the first page bcrr.of, 
shall occur after receipt by the Company of saitl 
proof of such disability. 

(2) Payment of lnsm·ance.-'l'he Company will, 
in addition to waiving the premiums, pay to sucl1 
person at its IIome Office the amount of insurance 
on the life of such person at the time of the com-
mcnceme11t of such continuous total and perma -
nent disability 111 sixty monthly instalrnents dnri11g 
five years, each installment to be of the amount 
of $18.15 per $1000 of insurance payable, provided 
that if the amount of each of such sixty instal-
ments would be less than $271 a number of month s 
during which monthly instalments shall be paid 
mny be selected from the table in Option 4 of the 
'' Provisions as to Jfodes of Settlement,'' the num-
ber to be such, however, that the amount of each 
instalment will not exceed $27. The first of such 
monthly payments shall be made six months after 
the commenceme nt of such continuous tota l and 
permanent disability or three moniLs after receipt 
by the Company of due proof of such disability, 
whichever is the later date to occur, and subse-
quent monthly instalments shall be paid on the 
correspond ing day of each month thereafter. 
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If the person disabled be physically or mentally 
incapab le of personally receiving and re ceipt ing 
for said instahn ents 01· any of them, the Company 
may, at its option, and until claim is made by the 
duly appointed guardian or committ ee of such dis-
abled person, make payment thereof to the Bene-
ficiary or Beneficiaries of said person, if any, or 
to any person or institution then maintaining such 
disabled person. 

The total amount of insurance under this Policy 
(whether or not the Policy provides for incr easing 
insura nce under certain conditions) on the life of 
such person at any time after orie or more of such 
instalments have been paid shall not exceed the 
commuted value of such of said instalments as 
are not then due computed at the rate of three and 
one-half per cent . interest per annum compounded 
quarterly. 

Any insurance rema ining at the death of such 
person shall be pa.id to the Beneficiary or Bene~ 
ficiaries of such person, or if there be no Bene-
ficiary living at that time to the executors or ad-
ministrators of such person. 

Proof of Continuance of Disability.~Notwith-
standing the acceptance by the Company of proof 
of tota l and permanent disability, such disabled 
person upon demand by the Company -from time 
to time, but not oftener than once a year after the 
disabi li ty of such person has cont inued for two 
full years, for the purpose of verifying that Emch 
disability is actually permanent and not tem-
porary, shall furnish due proof that be ( or she) 
actually continues in the state of disability de-
fined above. In case of failure to furnish such 
proof, no further portion of the prem ium here -
under on account of such person's insurance shall 

20 

' 30 

40 



JO 

·20 

30 

40 

34 

81Lpplemental N ot·ice and Affidav-its. 

be waived and no further monthly insta lments 
sha ll be paid on account of such d isa bilit y, and 
any in sur ance on th e life of such person then re-
maining under this Policy may continue to. ,be 
renewed subject to the terms of the 1-'olicy, hut if 
such person be no longer in the employ of tbe 
Emp loyer or if this Policy be no l011gcr in force, 
such person may, in respect to such reduced 
amount, make use of the privile ge set forth tmder 
the heading " Provi sion s as to Employee's Cer-
tificate and Conversion of Indi vidua l In surance." 

The regular premium for this Po licy includes 
a pr emium for these pro vision s equal to one per 
cent. of sai d r egula r prem ium. 

PROVISIONS AS TO !{ODES OF SETTLE:i.\fEXT. 

\'Vhenever an amount of insurance shall become 
payable on account of the death of any perso n 
insured hereunder one of th e following options 
may be designated as tlrn manner ln which sucl1 
amount of insurance shall be payab le provided 
that in no event shall Option 4 be avai lable if the 
amount of each instalment payabl e thcrc nndP.r 
would be less than $10. 

OPTION l. Paym ent in One SU1n. 

OP'rtoN 2. Paym ent Pa.rtly in One Sum and 
the Bala nce in Insta lments in Accordance with 
ei.ther Optio n 3 or Opt ion 4. 

OPTION 3. Weekly In stal1nents fo r One Year. 
- Pa yment during one yea r in fifty. two equal 
weekly insta lment s of $19.56 per $1000 of nrnount 
so payable together with divid end s, if any. 

0PTTON 4. Pq,ymr,nt in Monthly In stalme nt s 
for a numb er of months as selected from the fol -
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lowing table, each inst almen t of the amount speei~ 
fled in th(l tnblc for the number of month s selected, 
together with dividends, if any: 

Number or 
)fo11U11 llurln~ 
WllkhMontnlr 
lustalmenu 

Wouldbei'ald 

s 
9 

JO 
11 
12 
rn 
u 
15 
16 
H 
18 
rn 
20 
21 
22 
23 
24 

.\mom1tofEac h 
~foul!l)I Xumb,r of 

[ 11mt.lmeut M1rnlhs llu ri11~ 

'\~~~i!~::1r 
Sl)l'Q' lb~ Wouldt,, Pald 

$167.87 25 
144.11 21i 
12(1.28 27 
112.H 28 
101.31 29 

92.23 30 
84.75 31 
78.27 a:! 
72.79 33 
68.03 34 
63.87 35 
G0.20 36 
fifi,!)4 :w 
54.02 38 
51.39 39 
19.01 40 
46.85 41 
44.88 42 
48.10 4:\ 

Amount of heh 
Montlll y Nnmbt r of 

I,c,t,.1,nent MonthsD urln~ 
l' er ; lOOO Whlrhl1rn,thly 
of Amount I nstalments 
ooPiraMe WouldbePa!d 

$41.49 44 
39.84 45 
38.4(i 4G 
37.17 47 
35.84 48 
34.72 49 
33.67 50 
;{2.HH 51 
31.76 52 
30.SG 53 
30.03 54 
29.24 55 
28.4!1 56 
27.78 ·57 
27.10 58 
26.16 59 
25.84 GO 
25.2ri 
24 .(i9 

Aml)UntofEach 
~lonthl~ 

ln1talm€11t 
P~r f l 000 
otAwount 
IOl' a,able 

$21.15 
23.70 
23.20 
22.W 
22.27 
21.88 
21.46 
21.or. 
~0.70 
20.33 
19.9G 
19.05 
19.31 
l!i. 01 
18.69 
18.12 
18.15 

Unpaid Instalments at Death of ,l3ene/ic-iary.-
If one or more insta lments sha ll act11;ally be 

10 

20 

pai d in acr.or<lancc with the pr ovisions above and 30 
if the Beneficiary shall die before all instabnents 
shalt have been paid, and if there be no cont ingent 
beneficiary designate d, the unp aid instalments will 
be commuted at the r ate of ·thr ee and one-lrn.lf per 
cent. intere st per annum compounded quartel' ly 
and paid in one smn to tl1e executorn or adminis-
trators of the Bene ficiary. 

Dividends with Insfolments.-If an amount of 
insurance be payable in instalments, mon thly or 
weekly, any cHvidend from the surplus earnings · 40 
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as ascertained and apportioned by the Board of 
Dhectors on account of amounts so payable ,vill 
be paid in addition to the in stalmen ts. 

A. Copy of the Application Upon Which This 
Policy is Issued is Attached Hereto. 

APPLICATIO~ }'OR GROUP LI.fE INSUKANCE 

Application is hereby made to THE PRUDENTIAL 
INSURANCE COMPANY OF AMERICA for a Group Pol-
icy on the One-Year Renewable Term plan, with 
premiums payable Quarterly, to ins ur e the lives 
of the employee s of Kewa rk Reth Israel TTospital 
locat ed at :-;rewark, State of Kew Jersey, herein 
designated the Applicant, said employees being 
engaged in the business or work of Medical staff. 

The said employees are named in the Schedu les 
of EmployP-es attached hereto and made part 
hereof, and compri se not less than seventy -five 
per cent. of the employees within the group or 
class to be insured. Each of stdd employees is to 
be insured in accordance with the following 

PLAN OF TNSUUANCE 

All doctors of Medical Staff .... . .. $4000 

Present employees to be e1igible immediately. 
All new emploYees will be elig ible after three 
months contin uous · service. 

DATE OF ELIGIBILITY Fon INSURANCE: for present 
employees date of this Policy or end of waiting 
period, if any, whichever is the la ter date; for 
new employees date of employment or end of 
waiting period, if any. Any inr.rea~e in the 
amount of insurance on the life of any employee 
which may be provided under the above plan shall 
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not become cffccti ve unless the employee 1s m 
active service . Where an increase would have 
become effective if the employee had been in, 
aetivt:! service, such increa se shall become effect -
ive one month after retur n to act ive .service. 

Finch employee shall contribu te toward tho pay-
ment of the prernimll under the policy not more ] O 
than 60 cents per month for each $1000 of insur-
ance 011 his ( or her) life. 

rl1his group of employees ha s not been previ-
ously covered for Group Insuran(!e, excep t · l,y 
the None. 

Sai<l employees are all in good health at the 
present iimc to i11e best of the .Applicant 's knowl-
edge and belief. All are now working for the 
Applicant on full time and none is absent tempo-
rarily on account of sel'ions illness or continuing 20 
poor health . The ages stated are in accordance 
with declarations made by the respective em-
ployees, and judging from the appearance of the 
per:som; and from avai lable info rmation are cor -
rect. 

Tt is he1·eby agreed that this application, to-
gether with the said Sched ule of Employee s, shall 
const itute tbe application and become part of the 
contract of insurance hereby applied for, and it is 
further agreed that the P olicy he rein applied for 30 
slinll be accepted subject to the provi sions therein 
contained and said Policy shall not take efTect 
until th is application has been approved by the 
Company. 

A. B. Abrams, Chairman 
(Signature of Appl icant:) 

Newark Beth Israe l Hospital. 

Witness Herbert R. Diamond 

Date<l ut December 22, 1931. 
40 
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It is hereby certified that a duplicate copy of 
this application , signed by the applicm1t in the 
place provided, has been attached to the policy 
herein applied for, of which poliCy this applica-
tion forms a part. 

A. B. Abrams, M:. D. 
Applicant's Signature 

Witness Herbert R. Diamond 

Dated this 8th day of J unc 1932 
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Plaintiff's Answering Affidavit. 
(Filed January 29, 1937.) 

:srEW JERSEY SUPREME COURT, 

EssEx CouxTY . 

JoH ~ RYBASACR, who sues for 
hims elf as well as for· the State 
of New Jersey, 

P laintiff , 
vs. 

THE PuunENTlAL INSU RANCE Oo:'lr-
PANY OF AMERICA, a corpora-
tion, 

Defendant. 

STAT E o F Nmv .TE RSEY, ( 
COUNTY 0.F E SSEX. 5 ss. : 

Action at Law . 

(In Debt.) 

Affidavit. 

,J OHN RYMSACK, bein g duly s,1,1or n according to 
law, upon his oath deposes and says that: 

1. He is the plainti ff in this suit. 

10 

20 

2. He has re ad the affidavit s of ,James F. Lit tle 30 
and Abram B. Abra.ms annexed to the not ice of 
motion filed herein bv th e defendan t and the sup-
plemental affidavits ·of :Max Danzis and H. T. 
Brookins filed herein . 

3. The insurance po1icy which is annexed to 
the affidavit of Mr. Brookins recites tha t. said 
policy, together with the appli catio n of the em-
ployer, a copy of which is annexed fo the sa id 
policy, contains the entire contract bet-ween the 40 
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parti es thereto. The application annexed to the 
snid policy has the following recit al: 

"Sa id employees are all in good hea lth at 
the present time to the best of the Applicant 's 
lrnowledge and belief . All ar e now workin g 
for the applica nt on f11,ll time and none j g ab-
sent temporarily on account of serious illness 
or continuing poor health ." 

4. Th e doctors , phy sician s and sur geons "•·110 
are insured by this group policy are practically 
all engage d in privat e pra ctice. Their hospital 
work is merely incidental to the ir profrssional 
act ivities . Ninety per cent of the doctors insured 
hav e pr ivate offices, separate and dfatinc t fro m the 
hospita l, and the hospital is only used by them for 
r esearc h or fol' a pla ce to send palients who re-
quire hospital treatment. Th e application is there -
fore manife stly fa lse for the reason thnt in the 
very natu re of things the se doctor s ar e not full 
time employees of the hosp ital by reaso n of thl ' 
faet that a master and servant relations hip does 
not exist between ihem and the hospita l. The fact 
that a <loctor belongs to the medical staff of the 
Newark Beth Is rael Ho spital does not constitut e 
him an employee of that hospital any more than 
the fact that a lawyer is on a commitl ee of the 
Bar Association const itutes him an employee of 
the Bar Associatio n. The Board of Dire ctor s of 
the hospital may hav e the ri ght to dismiss mem-
bers of the .staff and to govern the use of the hos-
pital hy the variou s doctors. However, ihe sa id 
Iloard of Director s does not have this ri ght by 
reason of the fact that the doctor s arc employees 
of the hospital , but by r eason of the control which 
the said Board of Directors has over the hosp ital 
building and the hospital ground s. 

I 
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5. Deponent denies that anything sta ted in 
:\.fax Danzis' affidavit constitutes proof that the 
<loctors are employees of the K ewark Beth Israel 
Hospital. The statement in the fin:;t full para-
graph of.his affidavit on page 2 that tl1e h1dividua] 
members of the staff are subject to serve in any 
capa city designated by the Board of Directors of J 0 
said hospital cannot he true and is misleading. 
The entire affidavit of said Dr . Danzis may be a 
good argument for the necessity and advisability 
of doctors being on the medical staff of a hospital, 
but it does not disclose in any way that all the doc-
tors covered by the group insurance policy \vhid1 
is in question are employees of the hospital. De-
ponent denies that all of said doctors arc em-
ployees of the hospital. 

6. Deponent has read the affidavit of Abram 
B. Abrams herejnabove referred to. He has no 
knowledge as to whether or not said }fr. Abrams 
,vas authorized to make the application to the said 
The Prudential Insurance Company of America to 
insure the lives of the employees of the Nflvark 
Beth Israel Hospital. He denies that the phy-
sicians and dentists of the medical staff of said 
hospital are employees of said hospital. 

7. Deponent has read the affidavit o_f .-James 
F. Little aiinexed to the moving papers as afore-
said. He denies any inforence or direct state-
ment made in said affidavit that the doctors, phy-
siclans, surgeons and dentists covered by the in-
surance policy mentioned therein are employees 
of the Newark Reth Israel Hospital. Deponent fur-
ther states that the said affidavit is of no v~lue 
for the reason that Mr. Little merely states what 

20 

30 

40 
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he was informed by the Newark Beth I srae l Hos-
pi tal and the said affidavit is entire ly hearsa y. 

JOUN RYT!ASACK. 

Sworn and subscribed to before me 
JO this 24th day of September, 1936. 

20 

An Attorney at Law of N. J. 

LRON J . LAVIGKE, 

Filed , September 25th, 103G. 

Stipulation Between Counsel. 

CoMPLAl.Nl' AM.E.NVJ:jD . 

It is agreed behve en counsel for plaintiff and 
counsel for defendan t that the comp laint was 
amended by motion granted in open court by the 
court below, to conform witL the fact that the con-
tract of insurance referred to in the complaint, 
was ente red into between The Prudent ial Insur-
ance Company of America and the 1' owark Beth 
Israe l Hospita l and was Group Insurance Policy 

30 Ko. G-3658. 

40 

0. WALLACF, V.u1,, 

Attorne y for P lain t iff-App ellant. 

LIND ABUilY, DEr mt & PAULT<s, 
Attorneys for Defendant .Responden t. 
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NEW JERSEY SUPREME COURT, 

EssEx CouNTY. 

JorrN RvnASACK, who sues for 
himself as well as for the State 
of New Je rsey, 

Plaint iff, 
vs. 

TeE PRt:DEKTIAL I~sURA~CE CoM -

PANY OF AMERTCA, n corpora-
tion, 

Defendant. 

Qplnlon. 

1NrLLIAM HAli.R LS, for the plaintiff. 

LINDABURY, DEPUE & FAULKS (by \Yalter F. 
Wa ldau), for the defendant. 

Pon'!'En, S. C. C. 

'fhe defenda11t moves to st ri ke the complaint, 
alleging that the same is sham and frivolou s. 1:J.1hc 
facts, which do not seem to be in dispute, are that 
the defendant entered into a contract of insur-
ance with the Newark Beth I srael Hospital and 
issued a policy in pursuance therewith for group 
insurance, insuring the lives of the medical sta[ 
of the hospita l. The complaint charges that the 
said policy was not one that was permitted under 
the law for the reason that the doctors whose lives 
were insured were not , in fact, employees of the 
hospital, that therefore they rece ived insuran 'ce 
at less cost than they could otherwise have se~ 
cured i t, and that there was thus a. discrim ination 
in violation of Section one of Chapter 168 of P. 

10 

20 

30 

40 
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L. of 1895 as amendeU; hence this suit which is 
to recover the penalties provided for in Chapter 
74 of the P . L. of 1907, one-half for the indivi dual 
plaintiff and the other half for the benefit of the 
State. 

The statute which lhe plaintiff contends was 
violated in the issuance of this policy, Section 
2-A of Chapter 53 of P. L. of 1927, reads as fol-
lows: 

"ll'ronp life insurance is hereby decla red 
to be that form of life in surance coveri ng not 
less than fif ty employees ,vritten under a 
policy issued to the employer, the prem ium 
for which is to be paid by the employer or 
by the employer and employees join!.ly, in-
suring a11 of his employees, or all of any class 
or c1asses thereof detc rmi11ed by conditions 
pertaining to the employment for amounts of 
insurance based upon some plan ,vhich will 
preclude irnJ.ividual selccti011, for the beuelit 
of persons other than the employer; provide d, 
however, that when the premium is to be pnid 
by the eillployer and employees jointly and 
the benefits of the policy are offered to all 
eligible employees, no t less ihan seventy-five 
per centum of: such employees may be so in-
sured. For the purposes of thiR aet the mem-
bers cf any labor un ion or association who arc 
actively engaged in the same occupa ti on shall 
be cons idered employees of such union or as-
sociation. No policy of group life insurance 
shall be isSued or, delivered in this state un-
less it shall contain in substance the follow-
ing prOvisions * • *." 

The defendant contends in support of its mo-
tion io strike the complaint tha t the proof S be-
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fore the Court show that the said policy was 
what is known as group in surance and that the 
prem iums thereunder arc based upon the stand-
ard and regular manual of rates for such class 
of insurance as filed with and approved }:)y the 
Commissioner of Banking and Insurance of this 
state; that all of the individual s insured were, 10 
in fact, employed by the hospital for the per-
formance of certain special duties in conriection 
with the work and purposes of said hospital; that 
said employees were under the control and di-
rection of the authorities of the hospital, being 
duly appointed by said authorities, subject to be 
dismissed, and subject also to all of its rules and 
regulations; that, while they do not receive any 
compensation for their serv ices, they do receive 
in consideration thereof the use and facilities of 20 
the hospital, including the laboratories, instru-
ments, equipment, suppl ies, library, as well as 
an opportunity for study and experience in treat-
ing a larger number of patients than they would 
receive in private practice; that, therefore, there 
,vas no discrimination in the issuance of this pol-
icy becau se th e beneficiaries thereunder, in fact, 
were employees within the meaning of the statute; 

It is further argued by' the defendant that the 
statute which prohibits d iscrimination in the 'is- 30 
suance of life insurance policies (Sec "' 1, Chapi 
168 of P. L. 1925 as amended in Chap. 167 of P. L. 
1927, supra) is a. penal statute and should be 
str ictly construed; further, that there is no dis-
crim ination because the insur ed are all of one 
class, and that the premiums charged are pre-
cisely the same as charged to others of like class: 

It is conceded by the plaintiff iri his brief that 
the primary question to be decided ori this · mo-
tion is whether or not the relationship of em- 40 
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ploycr and employee existe<l bet.ween the insured 
and the hospital; th at , if they were employees 
within the meaning of the sta tute, then the group 
insurance pol icy was prop erly issued and the com-
plaint should be struck because, ln that event, 
tl1ere would be no discrim ination. 

10 A cons idera t ion of this question leads to the 
conclus ion that there was a re lationship of em-
ployer and employee within the mea.uing and in-
tendment of the statu te. Having reached that 
conclusion, it becomes unn ecessary to consider 
any of the other lega l questions present ed and 
the compl ai nt must be st.ruck. 

It seems clea r tha t the stat us of emp loyer and 
employee as set fo rth in the stat ut e did not mean, 
literally, one ,vho was paid for services in money 

20 or who devoted hi s ent ir e time to his employer 
aud was completely under hi :; contro l nnd domina -
tiou, but in a broad er and mor e comprehensive 
sense where a rela ti onship existed of a group or 
associ ation of men engaged in a common pur-
pose under an organiza tion directed and con-
trolled by constituted authorities, either as here 
under the management of a regu larly operated 
hospita l or as the statute specifically poiuts out, 
'"l1hc members of any labor union or association 

30 who are actively engaged in the same occupa-
t ion.'' 

The facts arc not disputed that those insured 
are under the dir ection and control of the hos-
pital and must conform to the instruc tions given 
them, to the ru les and regulation s, and the failur e 
so to do may res ult in dismissal. Ano ther factor 
which esta bli shes the relation ship is the fact that 
there ii::; a consid era tion moving from t he hospital 
to the doctors. The services arc not, it is true, 

40 compensated for in money, but they are com-
pensated for in the equivalen t of money in the 
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form of experience, knowledge and training, to-
gether wHh lhe use of the various fadlities of 
the hospital. Because they are members of a pro~ 
fession and necessari ly called upon to exercise 
their individua l judgm ent in the performance of 
their duties does not, it seems to the Court, ren-
der them any the less employees under tlie facts 10 
here present with in the meaning of the statute in 
question. 

In the case of Essex County Oountt·y Club v. 
Chapman, 113 N. J . L. 182, il was held that a 
caddie who was employed on the golf course and 
who was paid by tl1e members for whom he per -
formed servic es, was an employee of the club for 
the rea son that the employment wa s under t he 
control of the club, which was a determ inative 
factor within the meaning of the Workm en's 20 
Compensation Act. It seems to the Court that 
that reasoning is equally app licable he!'e and 
makes for a reasonable and proper interpretatiou 
of the statute. 

Many cases have been cited by the plaintiff 
which hold that physicians on hospital staffs are 
not employees, but a.U of them are actions in tort 
where the principle of respondeat superior ap-
plies. That is not the question here and those 
cases have no application to the case at bar. No 30 
case ha s been cited which seems i.nconsi~tent wit h 
the views here in expressed. 

'Pbere being no issue of fac t raised but simp ly 
questions of law, and the question of law consid-
ered above being dispositive of the entire matter, 
the complaint will be struck as sham. 

NEWTON H. PoRTER, 
Supremo Court Commissioner 

and Circuit Court Judge . 40 

Dated January 27, 1D37. 



10 

20 

30 

40 

48 

Order for Judgment, 
(Filed February 4, 1937.) 

NEW JERSEY SUPR]!]ME COURT, 

EssEx CouNTY. 

JoaN RYBASACK, who sues for 
himself as well as for the State 
of New Jersey, 

PlaintiJI, 
vs. 

. THE PRUDENTIAL I NSURANCE COM -

PANY OF AMERICA, a corpora-
tion, 

Defendant. 

Action at Law. 
Order . 

'I1his matter being opened to the court on mo-
tion of Messrs . Lindabury, Depue & Fa 11 lkcs, at-
torneys of the defendan t, to strik e out the com-
plaint filed in the above enti tled cause, upon the 
ground th at the allegations of the complaint arc 
untrue in fact and sham ; that they are insuffi-
cient in law ; that they are frivolous and that the 
aUegat ions of the complaint do not state a cause 
of act ion against the defendant; and it appea r ing 
that due notice of said motion and affidavits in 
support thereof having been scrvcil upon the 
plaintiff's attorney; and the sa id plaintiff appea1·-
ing by ,, 1illiam Harri s, Esq., his attorney, and the 
defendant appearing by l\f e~srs. Lindabury, De-
pue & Faulks, its attorneys; and it further appear-
ing that the plaintiff r equested permission of the 
court to amend the allegations of the complai nt 
to state that the contract of ins ura nce referred to 
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in sai d complaint was made between the Pruden-
t ial Insuran ce Company of America and the New-
ark Beth Israe l Hospital, and said amendment 
not being opposed by coum;el for the defendant, 
was allowed by the court; and the Court having 
heard and considered the argument of respective 
counsel, and having considered all bri efs sub- 10 
mit ted hy re spec tive counsel ; and it appearing 
to th e Court that the applica tion of the defenda nt 
should be g ran te d, and the complain£ as filed and 
as amended st rick en upon the ground that is 
sbami 

IT rs on thi s 2nd day of Febru ary, 1937, OR-
D EU ED that th e complaint filed by the plain t iff be 
and the same is hereb y st ricken out with costs 
on sai d motion allowed to the defend ant. 

I do further fin<l that the defendan t, The Pru - 20 
dential I nsurance Company of America is en-
titled to the relief prayed for, to wit, a judgm ent 
of costs in its favor and against the plaintiff . 

NEWTON I-I. PonTEn, 
Circu it Court Judge, sitting 

as Supreme Court Com-
missioner of New J ersey. 

Ent ered F ebruar y 4, 1937. 

On Motion of 
LrnnAnUnY, Dv.PuE & FAULKS, 

Attorneys. 

30 

40 
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Judgment . 

Afte rward s upon proceedin gs duly hnd accord -
ing to lhe Statute and Rules of Court the Court 
order ed said complaint as filed an<l as a111euded 
st rickP,n out as sham ,vith cost s on sa id motion 
allowed to the defendant. 

Whereupon it is adjud ged that the complaint of 
(he plaintiff as filed and as amend ed be dismiss ed 
aud that the defendant The Prudenti al Insurau ee 
Company of Ameriea, a corp or ation do r ecover 
of t he said plai nti ff ,John Ry basac k only it s costs 
which have been ta xed at the sum of rrhir ty-eig ht 
dollar s. 

Costs $38.00 aga inst J. R. on]y. 

Judg men t entered and signe d February 4, 1937. 

Tno MAS J. BnOGA::-i, 

Chief Ju st ice. 
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Order. 
(J;'ile<l ,January 27, IB38.) 

NEW JERSEY SUPRF,ME COURT, 
JflssEx Cou.NTY. 

JOHN RYnASACI~, who sues for 
l1i111self as well as for the State 
of New J ersey, 

Pl aint iff, 
vs. 

THE PRUDENTIAL I NS URANCE Co-:u-
PANY OF AMERICA, a corpo ra - 1 tion, 

Actio n aL Lt1.w. 

Orde1·. 

10 

Defendant. 20 

Upon readi ng and filing the annexed Stipula-
tion and Conse nt, 

It is, on th is 21st day of January, 1938, on mo-
tion of C. \Vallace Vail, 0RDr:mm tha t he, the said 
C. \Valla ce Vail, be and hereb y is substituted as 
attorney for the plaintiff in the above entitled 
acti01 1, in the place and stead of William Harris, 
·11~sq., as attorney for the sa id plaintiff. 30 

And it is further ORDERE D that either a tr ue copy 
of this order, which may be so certified by th e 
sa itl C. Wa llace Vail, attoxney, or a notice of this 
order, be, with in five Uays from the dale hereof, 
~ervcd upon the atto rneys for the defenda nt. 

WM. A. S.M1TH, Juµge , 
Sup reme Court Comm. of N. J. 

40 
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Substitution of Attorney , 

NEW JERSEY SUPREME COURT, 

EssRx Cou.KTY. 

JOHN RYBAS;\.GK, who sues for 
JO himself as well as for th e State 

of New Jersey, 

20 

30 

Plaintiff, 
vs. 

THE PnuffP. N TIAL I NS URA NCE CoM-
PANY OF AMERICA, a corpora-
tion, 

Defendan t. 

Action nt Law. 

> Substitution 
~! Attorney. 

It is hereby stipulated and agreed by and be-
tween John Rybasack, plain t iff, and William Har-
ris, altorney for plain tiff, an<l C. \Vallaee Vail, 
attorney, that the said C. Wallace Vail be and 
is hereby substituted in the place nnd stcnd of 
the said \'Vi11iam Harris as attorn ey for th e plain -
tiff, and tha t an order to thi s effect may be en-
tered without notice. 

Dated: January 20, 1938. 

,JOHN RYIIASACI<, 

Plaintiff . 

W lLL IAl\I HAJuus, 
Attorney for P laintiff ; 

C. \V ALLACE VAIL, 

Attorney. 

Service of the within Order of Subst itution is 
hereby acknowledged this 26th <lay of January, 

40 1938. 
LINDABURY , Dmrur. & FAU LKS, 

Attorneys for Defendant. 
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,TOI-IN HYBAtiAUK, \vho sues for 
h'.mself as well as for the State J 
of New Jersey, Action flt Law. 

Plaintiff-Appellant, I 011 Aw eal from 

vs. 
TH E PRUDENTIAL INSURANCE CoM-

rANY OF AMERICA, a corpora ti on, 
Defendant-Respondent. 

) New Jersey 
Supreme Court, 
Essex County. 

BRIEF FOR PLAINTIFF-APPELLANT. 
(Italics ours unless otherwise noted.) 

Facts. 

1. The Prudential Insurance Compa11y of 
Am erica, respondent herein, entered. into a group 
insurance contract with the >l"ewark Beth Israe l 
Hospital. 

2. The said group insurance policy (S. C., pp. 
22-38) covered all the doctors of the medical staff 
of said hospital. 

3. The complai11t charges that the said pulic:, 
issued as a group policy, was not sueh a policy as 
respondent is lawfully permitted to issue under 
Section 2A of Chapter 53 of the P. L. 1927, be-
eause the insured thereuuder, doctors comprising 
the medical staff of said hospital, were 110t "en1-
p loyees" of said hospital within the meaui11g ~[' 
said act . 

4. r:ehe said statute above referred to reads, in 
par t, as follows: 



"Gro up li fe in sunm ce is her eby decl ar e<l 
to be that form of life in sur an ce coverin g not 
le ss than fif t y emp loyees, wr itt en un der a 
policy isimcd to the empl oycl', t he pr emium 
for which i.s to be paid by the emplo yer or by 
the employer and emp loyees join tly , and in-
suring all of his employe es, or nil of any c.lnss 
or dasscs thereo f de termin ed IJY co11ditiom; 
pe r taining to the employm ent, fo{· amoun ts of 
irnm rancc base<l upon some plan whi ch will 
p rec lude indi vidua l select ion for th e benefit of 
per sons ot ber th an th e cmploye l' ; vrovid etl 
howev er , that wh en the pr emium is to be paid 
by the employer imd emplo yees jq in tl y il.lld Uie 
bene fits of th e policy ar e o ffered t.o all elig ible 
emp loyees, not less t han 75% of f.11('.h cm-
ployees ma y be so ins ur ed. l1'or the pur po se of 
tl1is Act t he me mber s of any lab or union or 
ass ociat io n who ar c active ly enga ged in the 
same occ11pat-i011 sh all be considP.rcd emp1oy-
ees or s uch union or assoc iat ion. " 

!5. Th e comp 1aint charges th at th e iss uance of 
a .,;roup policy tu persons no t entitl e<l th e reto con-
~tit ut0s a discr imin ation nn<ler Section I, Chapte r 
1G8, Laws 1895 and t herefore the p ena lty provision 
of Sectio n :2 of the last mentio ned cha pte r comes 
in to effect. 

Ci. .Jloti on was rnaUe on bel1a lf of <lefeud ant -
respond ent t o .stri ke th e comvl a in t. A ffi<lavi t fi were 
submi tted in behalf of dP.fendant- res pondent in 
~upport of the mot ion i nnsw er in~ affidavi t was 
submitt ed in behalf of pl ai nti.IT-a pp ellant . Orr 
hea r ing of the moti on bef ore t he H o11ora l>le New -
ton ,v. P orter , Sup re me Court Commi ssi oner, tLe 
compl a int was ord e1·ecl stri cken a s sham 1111d j udg -
m en t wa s duly entered in fa vor of th e defend nnt-
rcopo ndent . 

Appellant appeals from that ju dgment. 



Foreword. 

Appellant has ljste d eight grou nd s of app eal. 
Po r pnrpm;cs of argument in his brief , however, 
he has taken thr liberty to group them and treat 
them m1der few er captions. 

Ground s One, '£hr ee, Four, Sev en and Eight al-
lege substan tive errors of law ; Grounds Five and 
Six, proce<lnral errors; auU Ground rrwo covers 
both. 

r11he subst an tive grounds of appe al are covered 
in P oint One of appellant's brief. rrhey ar e em-
bra cccl under the captio n-" Plaint iff had estab -
lished a good and lega lly sufficient cause of action 
und er the statutes; it was error fur the Court to 
strike th e complaint as sha m or fr ivolous and give 
judgment for defendant on the motion." Th iB, in 
turn, is suLdivided in to three sub -captions, 

A-"lnsured are not 'employees' and not 
legall y eligible for group insur an ce ,vit hi1i the 
meaning of P . .L.1927, Chapter 53, Sect ion 2-A." 

B-"Tssuance of the group pol icy in question to 
in sured not kgally entitle d theret o, is discrimina-
tion and violation of Chapter 168 of the Laws of 
1895, as amende d. '' 

C- ' 'Defendant is subje ct to the sh:itutory pen -
alty ." 

rL1he seconU gro und of appeal ii:; dis(;ussed under 
all three points of appellant's brief. 

Ground Six is covered in Point 'rwo ancl. t reated 
under th e capt ion,- " The Court had no power to 
grant the moti on." 

Ground l•'ive becomes Point rrhree-" The Court 
erred in stri king the compla int and orde ri ng jndg-
1nent for defcnd aiit, on the basi s of the affidavits 
filed in support of defendant's motion." 



Appellant wishes to make elem· to the Court that 
hr neither waive~ nor ahaudOHS any of his grounds 
nf appra l, even though he pla ces g reate r stress 
upon some tha n upon other gronnds <luring argn-
mcnL 

ARGUMENT. 

POINT I. 

Plaintiff had established a good and legally 
sufficient cause of action under the statutes; it 
was error for the Court to strike out the com w 
plaint as sham or frivolous and give judgment 
for defendant on the motion. 

A. Insured are not "employees" and not legally 
eligible for "group" insurance, within the meaning 
of Section 2-A, Chapter 53, P. L. 1927. 

_By virtue of ilte 19~7 amendment to our insur-
ance act, a fo rm of insurarwc at lo\ver raies than 
the ordina ry r at es prescrihcd, ,va8 pcrutitt.cd to 
be written upon the lives of r.ertnin lim itc<l pcl'-
sons called ••employees'' . This is known a8 group 
insurance. 'r he policy in question was such a 
group poliey . 

lt is appellant's contention ihat th e medical 
clod.ors immred undel' such policy were not em-
ployP.e8, nnd not eligib le fo r the type ot policy 
which defendnnt ha s written. 'l1he pertinen t por -
t.ion of the 1927 statute is sr.l forth in the com-
plaint (S. C., pp. 7-8) . 

The members of the medical 8tnff of Kcwark 
Beth Israel Hospita l, insured 1mder the polir.y 
in question, are not "e mployees" of said hos-
pita l, nor are they "members of any labor union 
or association actively engaged in the same occu-
pation", with in the meaning of P. L. 1927, Chap -



ter 53, Sec. 2-A. It was error for the Court be-
low to hold, as a matter of la\v, t hat they ·were 
"employees" and, the r efore, proper suh;jccts for 
group insurance, ancl that t.he issmrnce by de-
fendant of the group policy in qneBtion (,vherein 
said staff doctors obtained as a group, insurance 
at cheaper rates than they could obtain same ab 

individuals), was not a discrimination and vio-
lation of the statu te. 

\,\That is an emp loyed \Vhat arc his distin-
guishing characteristics? Do docto r s on the med-
ical staff possess these clw.ractnist ics9 Are they 
"employees" of t he hospital, as a matter of law1 
These ai'e questions that t his Honorab le Court 
is obliged to answer in order to decide the instant 
appeal. It is respectfully submiLteU that the im-
portance of th e question wanant s the Cour t in 
placing its decision squarely upon this issue. 

It is of grave publie concern t hat the lr:gal 
sta tus of doctors v.rho devote a por t ion of their 
professional practice as members of a hospital 
medical staff be decided, in respect to their time 
so devoted. 

It is common knowledge th at professional men 
must pay the ordina Py (h igher) rates for life in-
surance and thnt the same protec tion in" group" 
insurance is obtained at a substantially lower 
rate. The Court beJmv held that the ho:spital staff 
doctors in question were "employees", so as to 
be 1eg·a11y entitled to the lower rates of group in-
surance. Appellant contends this is discrimina-
tion . 

If they arc "employe es", so are lmvyers, and 
so are coun tle ss other men who have not h ereto -
fore so con sidered. the mselves or been regarded 
as "emplovees". If the staff doctors are "em-
ployees" ~nd eligib le for the privileges and 
cheaper rates affor ded hy group insurance , it is 
difficult to see why other professional men must 
pay more for the same insurance. 

I 

I 

I 

I 
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'l'bc re sult is that th e teeth have been extracted 
from onr Anti -Discrimi nation Statute, and the 
protect ion here tofore guarantcc<l the general pub-
l ic against pa r tinlity in rate s rendered nugatory. 
Insu ra nce compani es are, in effect, given licem,c 
to play favorites, to show par t iality in insur ance 
rates hctween ind ividuals of the same class . 

To mak e effective its general purpose it ,vas 
necessa r y to put teeth into the law : to prov icle a 
peua lt y for it s violation. 

Thu8 far the court s, in the few instnnces where 
they have had opvoriu11iiy io construe the gen-
ern l insura nce sta tu te, hav e interpreted its "s hall 
not" provisions broadly and in the 8piri i of their 
protective purpose. They have cnrcfn lly 1·0-

fraincd from jurisdict ional legjslation; they have 
refuse d to all ow its prohibitions to be circum-
vented by -finesse, ind irceiion or i:;ubterr a nean 
attempts . 

State v. N . .J. l nclmnn-ity Co., 95 N. J. L. 308. 

Tn the instan t cnse, defendant has i::;ougbt to 
cir cumvent the statute unde r di sgnis e of g roup 
ins ura nce. It now seeks to escape from the pen-
alty by urg i11g an unusual interpretat ion be pl need 
upon the only word U1at eaH save it. That ,vord 
is "employee 1 ' . Defendant urges that Uie word 
"em ployee" be const rued to embrace the docto rs 
who serve as members of a hospital medica l i:;tatI. 
'11hc Court below so held . Appe llan t submit s th at 
the Court was wrong. 

Never befo r e in the histo r y of law liave the pro-
fessi onal men who hold the honor and privilege 
of membersh ip as hosp ih1l staff physicians bceu 
vlaced in the cat~gory of " employees". The 
term does not fit them. Shall the word be given a 
stra ined and unna tur al meanin g; a construct ion 
that up sets and run s contrary to m,ta1Jlis11ed law ? 

I 



I s a doctor in private practice, who incidentally 
thereto, serves, without financial recompense, as 
a member of the med ical staff of a hospital, an 
"employee" of the hospital 1 Appellant say8 
"no". The answe r, howeve r , rest with thi8 
Court. 

(1) Who is an "emvlnvee"? 
"Employee" is defined by the Century Diction-

ary as a person working for a sala ry or wages; 
by the Imperial Dictional'y as a "clerk, workman 
or other person working for a sa la ry or wages"; 
\Vorccster says tbe word "servant" is generally 
synonymous with "employee"; \¥ ebstcr speaks 
of him as ''one \Vho is employed''; VVinston says 
he is "one who works for another for wages or 
salary". ':L1he lr,xicographcrs generally agree 
that an "employee" is a "servant". 

A consideration of the cases leads to the same 
conclusion. 

Justice Parker, in the case of Rongo v. lVad-
dington, 87 N. J. L . 395, in interpreting the mean-
ing of the term as used in the \~7orkmen's Com-
pensation Act, at p. 307 says: 

'' Employer is declared to be synonymous 
with master and incluJes 1mtural persom:;, 
partnerships and corporations; employee is 
synonymous with servant and includes all 
naturnl persons wl10 perform serviee for an-
other for financial consideration, exdusive of 
casua l emp loyments.'' 

Cochran v. Baker, Gl N. Y. S. 724 speaks of an 
''employee" a8 one who work8 for another for 
hire. Continuity in the rendition of his serv_iccs 
and the fact that he gets paid fo r the same in 
money are important elements of the relationship. 
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J-<,'mpl-uyers' l ndrm:nily Co. v. Kelly Coal 
Co., 140 Ky. 712, 41 L. TL A. (N. S .) 
063, 067; 

lVcstern Ind e.mnity Co. v. Pillsbury , 172 
Cal. 807, 159 P. 721. 

In discussing the mea ning of "employr.e" 20 
Corpus Juris 1241 says: 

""' "' ' lu t.his country it is of s11ch com-
111on m,e th at ilo ltleaniu g i8 not al a ll uu eer-
ta in. The te rm is the correla tive of 'em ployer' 
aud the lwo arc dou UL!ei;l:i I.he ouLgr owtl 1 of 
the old terms ' master' and 'servant', an d 
have been adopte d by reason of and in defer -
ence to the exriltc d pos ition labor bas acquired 
hy the educatio n of t lw maRscs. * • • " 

In other ·words. "em ployee " is a. more poli te, 
more d ignifie d na me for "se r.vaut"; an aller ego, 
which in the conrse of common m:,agc has sur-
plnnted the lNis dignlficd, more serv ile-so unding 
name , j us t like "kodak" has sur pla nted "carn-
cru'' und '• t.aveni '' ltas surp laute<l. '' sa loo1t.'' But 
ju st as "kod ak " is a "camera " and a "tavern" 
i:--a " sa loon", so an "e rnployee " is n "servant". 

TLe legal characteristics do not vary and an 
"employee" is still a "s erv an t" in con templa -
t ion of luw. Thi s ii:; fur ther borne OLtt by the fact 
tha t. th e Legal Digests have not llladc ::rny sepa-
ral"e cla ssification, and the ''employe r-employee'' 
re la tio nship is sti ll d iges t.eel and classified as 
" master and serv an t. " 

The K cw York Court of Appeals in Pa/,,mer vs. 
San tvuord, 163 N. Y. 612, has defined an employee 
as " one who works fo r a u emp loyer ; a pe rson 
working for a salar y or wag0 . The worJ is ap-
plied to anyone so working, but usu ally only to 
clerks , workmen, laborer s, etc. and hut rar ely to 
the higher officer s of a government or corpor a-
tion, or to domes tic servants.'' 



See also, 

11 Am .. & Eng. FJn. Law (2nd Ed.) P. 5. 

ln interpreting the term as used in a statute 
rehting to trade unions the English Court gives 
th e meaning of {(emp loyee" as "any servant or 
workman ,vho bas entered into a coutract of ser -
vice with an employer . " 

Regina vs. Hwwn, 12 Cox Criminal Cases, 
316, 319. 

'Phis interpretation is peculiarly sig nificant be-
ca use the s tatute in question says "member of a 
trade union or associatiou" shall be i:!Ousidered 
au "employee." 

In a very carefully rensoncd opinion a high 
Cnnacforn Court in t he case of .ilfacfic vs. lTntr:hin-
son, 12 Ont. Pr. 1G7, delves deeply into the deri-
vat ion and n1eaning of the word, th e Court on 
page 180 sa id: , 

"rl111e ,vord 'employee' or 'employe' is not 
a k-gal t.rrm, nor is it an English word, but 
a word imported in its native pronunciation 
from the French language, which is fr~ -
quent:ly used by E.ugli::-;h speaking peop le as 
a eonvenient comrnonµlnce term to designate 
the relat ion or si tuation of a class of per-
sons who are not precise ly menial servant:-; , 
hu t 1vhose whole time and se rvices are em-
ployed and paid for by ano t her person or 
persmrn, or by a corpuratiou or Ly the Gov-
en11nei1L Our best prono unc ing lrx icogra-
phers tren t it as a foreign word awl Lry lo 
import and preserve its native pronuncia-
t ion by the use of fn1ch comLinaLious of let.-
tern as they consider most likely to conv ey 
to English ears the nearest apµroxirnatiou 
to the native sounds of its several syllable:--, 
but the resu lt coming from .l.Dnglisli ·tongues 
is generally ludicrous to French ei::n·s. Tn 
Spiers and Snrenne's French Pronouncing 
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Dictionary (1881) the word 'employee' is 
defined: '(1 ) a persont emp loyed, person in 
any one's employ, qu elqu'un; (2) (i n public 
administration) a clerk.' It seems to me too 
clear for mistake that the term employee 
cmrnot in its ordina ry acceptation be applied 
to members of any of Uie learned profe s-
sions. As a fnct I think it is never iu com-
mon usage applied by either the lc11rnel1 
or the unlearned to a pract icing physician, 
a lawyer, a clergyman, n surveyo r or a civil 
engineer practicing his professional avoca-
tion or what pertains thereto.'' 

It is respectfully subm itted (hat the word "em-
ployee" is almost universally understood to mean 
'' sc l'van t, '' that the re lat ions hip of '' emp loyer 
a.nd employee" is that of "master and serva nt," 
nnd that the term ''employee," as used in P. L. 
1927, Chapter 53, Sec. 2A, refers to the relation-
sh ip of "master and servant " and shou ld be un-
Jerstood in its conventional and commonly ac-
cepted sense. 

Rongo v. lVaddi.ngton, supra ; Bntier v. 
1':berstadl, lD :J. J. L. 569; E'isbcc 
Amus ement Oorv. v. GrNmhaus, 114 N . 
• J. L. 492; Drago v. Central R. R., 03 N. 
,J. L. 176. 

That "servant" is the true meaning and int er -
pretation to be given the word is further borne 
out by construing "employee" in the light of the 
surrounding words with which it is associated in 
the statute. Applying the maxim "noscitur a 
sociis" we find "emp loyee" is found in the same 
sentence with "labor union". "Lal,01·" means 
"c lass of wage-earning workers"; "labor un-
ion'' is defined as an ''association of workers 
formed for mutual benefit and protect ion by 
mcaus of collective bargaining, etc.''; as an ''or-
gan ization formed by the members of a certain 
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trade or craft, generally with the obJect of iin-
proving their local wages and working cond.i-
tions ". 

Winston Simplified Dictionwry (adv. ed); 
Th e JJ{ odern Encycloped -ia. 

It follows, therefore, that ''employee'' means 
someone performing labor, somen 1·10 r "" -1 - ,·,1~· 

service for hire, a working man, a servant. 
The statute explicitly says in par t that: 

"For the purpose of th is act th e members 
of any labor un ion or as socia t ion • • " shall 
be cons ider ed employees • "" ""." 

By vir tue of the same maxim, "a ssociat ion" 
very definitely means ''lahor association''; by 
definition "labo r union" is "an association" 
(Winston., supra). "Labor union" and "labo r as-
sociati011" are used interchangeably to mean one 
and the same thing. 

"Mem ber of a Iahor union or assoc iation" is 
understood by lawyer and laymau to be a working 
man or a wage -earuer; in oth er words, a "ser-
vant'' who hires himself out to and works for 
another for pay . The phras e was certainly never 
contemplat0d to include professional men: doctors 
who are members of th e medical staff of a hos-
pital. If "mem ber of a labor union or associa-
tion" means ''servant", and if, by the very lan -
guage of the statute, "me mber of a labor union 
or association'' means ''employee'', then ''ser-
vant" mus t mean "employee", and vice versa. 
Things equal to the same thing are equal to each 
other. And, if thi s be so, the hospita l staff doc-
tors are not "employees". 

Appellant wishes to point out that it is wholly 
immateria l in the instant case whethe 'r or not 
sa id doctors are "members. of a labor union or 
association". That would be important to de-
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cide if , and only if, the policy in quei:;tion had 
been ta ken out by i:;uch a "labor twion or asso-
ciatio11 ". '11his was not ::;u. The policy ,vns taken 
out hy Nc,vark Beth farne l Hospita l. 

Tf the sl'aff doctors are "employees" at all, 
th en, withi n the mean ing of th e statute, it cau 
only be so if an employee-employer r elatio nship 
exists betwee n them and the ho sp ita l (wh ich took 
out the po licy on lhei r live~) . Appr. llnnt con-
1·0.ncls that sur.h re lation does not exist. 

(2) The cle11ienf s amd lc_qa.l characteristics of 
a,n '' employee''. 

Hav ing-pointed out to the Conrt the ident ity of 
"e mploycen an d "serv an t", appe llant will nex t 
c;:111 to t he allent iou of the CourL tlie leg a l char -
acte r istics of an " emp loyee", and how he di1for.s 
from somew hat i;;imilar lega l relationsh ips. 

The "se rvant" or "e mplo yee'' is r ecognir.ed 
pr imari ly by the element s of his relat ions hip , by 
the degree of control his ma ster may exercise 
over him and by th e lack of discretion .in himse lf. 
An "emp loyee " is eug aged pr imarily to render 
serv ices. He sells his work mea sured by t ime 
for a foia11cinl <'mrnidcrati011 cnllod 81-1.lary or 
wages. During th e course of hi s work he subjr.cl"s 
himse lf to the di1·ection and cont r ol of hi s em-
ployer, bolh as to what he is to do and how he 
is to do it. 

Sec 

R estatem.e-nt of the T,a·1r, Agency, Sec. 220 
C. 

ln Security Union I nti. Co. v. ~lfrL eod, 36 S. W. 
(2 ) 449, 4?il (T cxmo) the Cour t sai d: 

"To const itute one an employee • tJ1ere 
mus t exist between the pa1'1 ieR the rd11t.io11 
of mai-:;ter am] servant in th e hi:oaLl sense tlrnt 
t he one has th e r ig·ht of ult inrntc contro l and 
di redio u over t.he other. " 
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In Clark'8 case , 124 Jlaine 47, l'.W At. 18, nt p. 
19, tlic court :micl: 

' 1 T f th,e employer has a·uJhority to d-ired 
wha-t 8haU be dmrn , and t1,,Ju;n atid lw1v it shalt 
be do·ae, and to d-i8cha-r·ge hi-m disubt:1/iti,r; s·uch 
aiJ..thori.Ly and dirrct-ion n-nd if the ('!mvloyer 
-wo1Lld be liable to third pe1·sons for ui.ii;nm -
dnrt of the 11)01·ke·r, the other party to the 
t·elationship ·is an employee . ' ' 

H was the hi gh deg ree of contro l over the man-
ner of performing the work thereby 1rn1ki11g the 
ad of th e servant tan tamo unt to the act of the 
maste r , which gave rise to the doctrine of r~spon1,l-
eat su,perior. Such concept had it s genus in the 
Human la"{ ,vhere the master of the household 
(patria potcsta) ,vas re spons ible for t he ac ts of 
his slave. If the slave caused inj ury to another the 
master ·was oblig,ed, ejther to pay a fine or lose 
tLe slave. Q-ai fw.,-il per al-iam /a-cit per sc. 

Holmes, 4 Harvard Law Review 345. 

The chief characte ri stie of the c1nploycr-cm -
ploycc relationship, iR thr, right of the former to 
dfre.ct and control the mnnner and means by whic h 
the empJoyee does his work, as well as the result 
to be aecomplishcd or the end to be achieved. 

See 
Quinn v. Ka.,,sa"3 etc . R. Co., 30' 8. W. 

(T enn.) 1000; 
J.l1echem-Agency, (~nJ Ell .) Volume 1, Sec. 

36 and 37. 

Second ary characteris t ics are tha t he us ually sur -
renders his entire working time to his master's 
business, and he is paid ,vages or salary fo r hi_s 
services. The fact that he is-Hot paid in money fo r 
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the work be does is evidence that he is not an em-
ployee. 

E -mpl.oyers ' indemnity Co. v. KeU:11 Coal 
Co., suv ra. 

The relation of employer and emp loyee must he 
di stin gu ished from that of pro1)rietor and in<lc-
pendent contracto r. They have man y points of 
similarity, bu t a major point of differentiation-
the degre e of control 01;er th e manner of pe1·forin-
rmce of the work is the chief voint of d-ijJerence. 

l'vletzgm· v. fV cst ern Mar.11lan(l Ry. Co., 30 
F'. (2nd) 50, 51 (C. C. A. Md.). 

C. R. L. Ji; P.R. Co. v. Bon,t, 240 U.S. 449. 

'l 1hc employee sel ls pr imari ly his services meas-
ured hy time; th e independent contractor, hi s ac-
<'Omplishments done under his own discretio n and 
gu idance. Singer 1lfanu.fact-uring Cu. v. Rahn, 132 
u. s. 518. 

'l'he i11de_pe11dent cuut ractor i s respo nsible for 
the end to be achieved rather tha n the mmin er or 
means by which i t is brou ght about. Clark's case, 
supra; MechenAgency, (2nd EU.) Volume 1, ~ec. 
40. 

To sum up the general charad crist i<'s of em-
ployee, WI:! find that he is a per son hired to rend er 
services, usually minister ial in na tu re, and meas-
ttrcd b!J t-inie. Ther e is regula1·ity a11cl continuity 
in the r endi tion of his services and he usually de-
-votes his enti1·e working time to his emp loyer 's 
IJusiness. He is paid fur his 'ltiot·k, in salary or 
wuges . I-le is subject to the direction and control 
of h-is employer , both, as to what work he is to per-
form a.ncl as to the rnaniner of performance . His 
employer has the privilege to "hi ;re" and u fire". 
'J.hc "emp loyee" works for pay, aud both he a nd 
l1is "e mployer" intend a commercial rclat-ionship 
between the m. 
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The principa l linr. o-f demarcation between the 
"'employee" and "'independent contractor" lies 
in t he fact that the latter is res po ns ible for tho 
re sult s he is engaged to accomplish and retains a 
high degree of discre tion in the man ner and 
met hod whereby he performs or obtains those re -
sults. In other words, he is his own boss during th,~ 
course of his work; the right to direct and cont rol 
him during perCurmancc is absent. This is not so 
in ihe case of the "employee". 

(3) The doctors on the Medical Staff of t lic 
,\Te-wa,rk Beth Israel Hospital do not vossess the 
essential characlerislics of u employees". 

The very affidavits submitted by defendant show 
this to he so. ~:h e answeriug affidavit of .John Ry-
Uasack malrns this conclus ion compu lsory. More-
over , appellant respectfully submits that the true 
facts of the relationship are of such eornmon 
knowledge that the court may, in it s discretion, 
take judicial notic e thereof. 

Measured by the distinguishi11g feat ures of the 
"employer-employee" relationsbjp, the hosp ital-
medica l staff re lationship is found to be of a 
tota lly di.ITerent size and shape and impossible to 
squeeze into the lcgHI stat us of the former. Like 
the Grand Duke at the servan ts' Lall, the incon-
gruity is only too apparent. 

To show wherein the staff doct ors do not pos-
sess the characteristics of "employees", appel-
lant desires first to compare them in the light. of 
defen dant' s own affidavits. ~l'hese affidavits were 
submitted for tb e sole purpose of convincing the 
Court that the doctors w-erc "employees" . 
Though naturally biased a11d presenting only such 
facts as defen<lant believed most fovoritble to its 
contention, such affid;nrjt s are st ill insufficient to 
estab li sh the "employee" relation. 
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The affidavits of J amcs F. L itt le (S . C., pp. 13-
Hi) and of Abram B. Abranu; (S . C., pµ . 15-16) 
contain only hearsay st atements and conclusions 
of law and a.re, the refo 1·e, pfl lpab ly in suffie ient and 
utt erly worthless as affidavi ts, and have no legal 
val ue iu this case, aml must uot be consi<lere<l. 

In re 1licCrav en, 87 N. J. Eq. 28 ; 
O'Neill vs. L i-naw-i.tz, 92 K. J. Eq. 179; 
Kelly vs. W einer, 1 1\. ,J. M.isc. l{c,p. 338 

(not offiC'.iHlly repo r l:P.cl); 
Bcugless vs. 1'homas, 1 N. J·. Mi~c. R C'p. 581 

(not officially reported ) ; 
H and vs. Nolam, l :-.I. J. Mi!:i1.:. Rep. 428 (not 

officially re por ted). 

The affidavit of H . T . Brookins (S. C., pp . 21-
~8) nrnrcly sets forth the gro u p insurance policy 
and notJ1ing more . 

Rt)Rponclent may, l1owcv cr , claim that t.hc affi-
davi t of 1{ax Da nzis contains mn.tter from which 
infere nces might be drawn that an employ er-
ernployee rel a tionship exist s betwe en the hospi tal 
and the memb ers of its medica l staff. Sui..:h i11fer-
e11ces ns can be <lr awn from the D11nzis affidavi t, 
however, do not support. thi s legn l conclus ion. I t 
states, in substance, that the staff doctors are 
appuiuted auuuall y ; tha t they are su bject to sus -
pension or re mova l fo r miscond uct; Urnt)Lt:!y arc 
subject. to cer tain ru les an d rcgn latious · cnactc <l 
by th eir own exec utiv e comm it.tee nncl by the 
liospita l dir ecto rs; that t hey conduct the ir med-
ical d uties aml perform serv ices fo r the membe rs 
of the commu ni ty ihro ugL the me<lium of Lhe hos-
pita l; tha t th ey arc subject to ca.ll an d aLienclaucc 
at th e hosp ital ; that they condu ct th e medica l 
professiona l and scient ific wo1·k itnd needs of the 
hospital; tha t they have the priv ilege of using hos-
pita l facili ties and equ ipm ent; and th at th ey hav e 
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Ute advantages of cons ulta ti on, wide practice and 
OJJportunities to lea rn from each oth er . 

Admitt ing tha t eve ry thing sa id by defernJant's 
affiants is tru e, there arc not suflicicu t facts to 
suppo rt the lega l conclus ion th at the doct:ors nrc 
0mployees. It is eviden t at once that they ca rr y 
on tlicir pnu: tice accord ing to their o-wn discretion 
nnd nrn.t th e ho spita l can not and dol!s not co11trol 
them in the exe rc ise tliereof . rl11H\Y arc not 
'' l1ired' ', 1101· do they r eceive any pecuniary com-
p ensa tion for th eir services . Th ey do not work 
fo r pay; no conm 1er ci.al r elations hip is int ended. 
'11here is no regul ari ty or cont in uity in the nm<li-
tion of services; they do not devote the ir cnt ir~ 
worki ng t.ime at the hospital. The essential ele-
ments of an emp loyer-employee r ela t ionshi p arc 
lack ing. (Compar e Point J , Section A (1) of this 
brie f.) 

i\feas nr cd by the standa l'd of cha ra cte risti cs 
which every "employee" mu st possess, the se doc;-
to rs fa ll short. Their characte ri sl ics ar c so 
vitally different and vary so materi a lly from t,l1ut 
sta ndard, that they neceBsariJy must oceupy an 
ent irely different lega l category from "em-
ployees ' '. 

Appellant submit s that on the ba sis of defend-
ant's owu allidavits, it has not made out a "pri ma 
fac ic case" in support of its nwiion. >lot having 
shown the staff doctors to be "emp loyees", 
defe ndant must fai l in its own motion, and the 
Cour t err ed in deciding otherwise . 

.AltLough it was not necessar y for him to do 
so, ,John .H.yl,asack filed an an swe ring affidavit 
wherein he takes issue with Dr . Dan zis and th e 
other affiants. H e sh ows th at th eir affillavib do 
not con ectly set forth the real fact s of th e rela -
tion ship . 

Appell an t not only categor ically denies the 
sta tements made in defeuUant's affidavits , and 
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deni es that the medical staff an:i ''employee s '' of 
the hospita l, but he sets up affirmat ive facts that. 
clr.arly and conclus ively show these ~laff doctor s 
are not ''employees.'' 

1.n pal'agraphs 5 am] 6 of th e Ry sbnsack af -
fidavit (S. C., p . 41) app ellan t challeng es ancl 
traverses the assertions made by Abrams and 
Danzis that tho staff docto rs covcr~d by Llie group 
in surance polic.:y, are eligibl e th eref or ; he denie s 
that the employer -employee relation ship exist s 
between the hospitnl and it s medical staff. 

Hybasack emphnt ically denies (S. C., p. 41, II. 
8-11) that tlie staff members ar c subject to serve 
in any ca pacity designa ted by the Boa rd of Di-
Tector s (an assertion mad e by Dr. Danzis: S. 
C., p . 19, 11. 25-27) denies th e stat ements of Jame s 
Li tt.le, and in parag r aph s 3 awl 4 of his affidav it 
(S. C., pp . 39-40) RybaRa ck denoun ces a s " fa lse:' 
th e sta temen ts contained in th e a_pylication fo r 
th e group policy th a t the doctor s a rc ''employ-
ees" and wor king " on full tim e." Of course 
such statemen ts arc hearsa y or mel'c conclusions 
of law; Ry basa ck, howev er , although not obliged 
to, ha:; den ied the m. 

rn paragraph 4 (S. C., p. 40, IL 14-21) John 
Ryba sack sets forth fac t after fa ct of the rela-
t ionship, provi ng condm ;ively tha t sa id staff doc -
tor s a re not emplo yees : 

'' 'J~he doct ors, vhysi cians and surg eons 
who are in sured by this gro uv policy ar e 
p rac tically all cnguge<l iu p ri va te pr actic e. 
Th eir hospital work is merely incidental to 
their profes siona l activitie!:i. Ni nety per 
cent of the doctor s insure d ha ve p riva te of-
fices, irnparate and d ist inct from the hosp ital, 
and the hospi tal is only used by th em for re-
sear ch or for a pla ce to send pati ents whl) 
requ ir e hospital treatment. 'rhe application 
is t her efor e manifes t ly fol so " "" ".'' 
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Th ese a re affirmat ive fad s~ fad s which are 
diam et ricnlly opposed to and take issue with the 
state ments of )Ia~ Danzis . 

'l'hc allidavit s sho--w that the doctors were "ap-
pointed " to tLe staff, not hir ed. (Danzis: S. C., 
p. 18, l. :18. ) T hey receive d no sa lary or wag es 
or pecun iitry remunerat ion whatsoeve r fo r their 
8Crviccs. Th is fact is evidence that they arc not 
''emp loyees.'' 

Th ey a r c '' pracLically all engaged in private 
practice. The ir hosp ita l work is merely inci -
denta l to th eir prof ess iona l ac tiv iti es . ~ incty 
per cent of the doctors insured have pr ivate of-
fices, sep ara te and dist inct from the hosp ital , and 
th e hospi tal is only used by th em fo r researc h or 
for a place to send pa tien ts who r equir e hospita l 
t reat ment." • • • (Hybasack: in S. C., p. 40, ll. 
14-25.) 

Analyzing these facts in the light of the law 
relative to '"emp loyees" can lead only to the con~ 
clus iou tha t U1e docto rs are not employee s of the 
ho~pita l, nor are they employees of anyone cli:;e. 
The fact tlrnt they ar e O app ointe d annually" ii:; 
indi cative that it is an houor and a privilege 
ra the r than employment or a jo b. 

rrhe affidavits indicate t.hat tLe staff doctors 
do not devo te their entire working time at the 
hospital. It ii:; common knowledge that they are 
there a ~mall fraction of the t inw. The use of 
the hospit al is incid ental and supp lementary to 
their own independent private pra ctice. 'L1hcir 
vis ila tion s an d sen ,icc s the re are inter mit tent, 
irr egu la r and lack continuity. 'rl iey do not 
work Uwre; they ma ke occas ioual visits there to 
render profes::,ional services to certa in pati e11ts. 
::-.lor arc the services which they actually rend er 
ther e done nt the command . of 01· for the be11efit 
of the hospital, but rat her f91· the pat ients . ln 
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short, these docto r s simply ut ilir.c the fflcilities 
of the hospital where tliey are priv ileged to carry 
on Uieir pract ice . 

Rcsponckmt may arg ue that they are obliged 
to rcg nlnrly attend clin ics and that this is evi-
dence that they ar e "em ployees ." rrhe conclu-
s ion does not follow. "'Whil e it. may be t rue th at 
lhey m ust devo te a po r t ion of theil' t ime in af-
!ondancc at clinics as a condition to the priv ilege 
of belong ing to the staff, this fact does not make 
them hospital em plo_yees. lt is cv i<lcnce of the op-
posite conclus ion. 'l1liey arc paying the hospital; 
the hospital is not pay ing the m. 'rho shoe is on 
ll1c wrong foot. 

'rh c element of di scret ion in the rendition of 
theit· services is a most important fact to d iffer-
Pntiate them from employees. The hospital can-
not and does not direct or contro l them in the 
man ner in which they 1·ender profess ional ser-
vices . Th ey would neve r r ecogn ize any atiempi 
on the pa r t of the hospita l or of a ny other per-
son or instit ution to do so. T hey are professional 
men, acting accordin g to their own discretion in 
diag nosing, tr eating and operat ing upon the 
patients. Unlik e inte rn es, they are the ir own 
bo8se8, maki ng and carry ing out their own clc-
cisions, sub ject to the ir own tlirection and con-
trol. 

1'hese doctors are a group of profess ional ex-
perts banded toget her by a common interest, meet-
ing and working togethe r in a common labo rn-
atory-a self-discip lining, self-regulat ing body of 
men . As stated in the affidavit of Dr . Dalizis, 
ihcir general dut ies a rc to "conduct the med ical 
admin istrat ion, and the profess iona l and scien-
tific wor k and needs of the hospital" (Da nzis : S. 
c., p . 20, 11. 19-21) . 

They may be lil.:ened, to a common ly know n re-
lati onship . Like the pat r ons of a libra ry, ihey 
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may make ui:;c of its privileges and facilities so 
lon g as they abide by the rules, regulations and 
orders governing the use of same. 

Ne,vark Beth Israel Hospi tal is a large experi-
mental laborato ry and graduate schoo l wherein 
certain doctors, who have met i ts prescribed re -
quirnmcnts and gained entrance , arc permitted to 
carry on their studies, experiments and practice 
within its walls. r:ehey a re part of a cooperative 
project wherein they work together for the mutu-
al advantage of themselves and th e patients. They 
occupy a unique and anomalom; status in the law . 
fn relation to the hospi tal and its fad liLies they 
are licensees. '!'hey are not ''employee'', either by 
intention or by having the charar.1:eristics thereof. 

The fact that the hospital re tains the right to 
"suspend and remove" the m for infraction of 
regu latio ns or for misconduct is more evidence 
that the doctors are licens ees than that they are 
employees. Any person who grants to a11other 
the privilege of u;;;;ing h is facilities, can condi tion 
th at use upon any term s he sees fit to impose, and 
can revoke the privilege at ,vill and without cause. 

TVood v. Lradbitter, 13 1vl. & W. (.I\:Ieesou 
& 

Thomas v. Vaughn, 330, 351; 
Cook v. Sterns, 11 Mass. 533. 

rr.he employer, on the other hand , must dis -
charge only for just cause or a t the termination 
of the contract. 'J.'he hospit al , as licensor, can at 
any time, deny its privileges and use of i ts facil-
ities to the doctors upo n whom it has chosen io 
confer them. It simply revokes the privilege. 

That "l icensees" and not "employees" is the 
true nat ure of their rela._tionship has ,been very 
clearly indicated by Chief J·usticc Durfee in the 
widcly-eit.ed case of Glavin· v. Rhode Island Ilos-
pital, 12 .K l. 411. At page 424 of the opinion 
( p. 679 of Am. Hep.) he says : 
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"It is true the corporation has lJ0wP.r' to 
dismiss them, but it. ha s thiR power not be-
cause they are it s servan ts, bu t becansc of 
it~ cont r ol of the J1ospita l where thei r ser-
vices arc rendered.'' 

Oth er cases to th e tmme effect are: 

Hillyer v. 8t. Barthol om,ew's Elospital, 
(1909) 2 K. B. 820; 

Hchloendorff v. Society of N. Y. Hospital, 
105, N. E . (N. Y.) 92; 

Commonwealth v. Fitle1·, 23 Atl. (Pa .) 568. 

Ana lysis of the affidavit s clearly show that the 
members of the medical staff do no t possess the 
charac te ri stics of employees or servants. They 
are not paid. They recogniz e no right in the hos -
pital to direct or control the mann er, method or 
technique exerc ised by them in performing their 
professional duties. Th ey do not devote all of 
their time to the work of the hospital. They do 
not render their services, measured by time. rrhcy 
do not intend to accept employment when they 
accept membership on the medical stn :ff, nor is 
such relat ionship intended by the hospital. 

Their t ru e relationship is that of licensees, 
privileg ed to use the hospital rrnd its faci lities 
as a medium to carry on their professional prac-
tice, in the advancement of science and in caring 
for the ills of human ity. 

'I1lms far in his brief, ap pellan t ha s <lefined the 
term "e mployee", has pointed out its salient and 
distinguishing characteristics, and has shown that 
these characteristics are totally absent from the 
relationship of doctors of the medical staff to 
the hospital. Appe llant snhmits that since these 
doctors do not possess the characteristics of em-
vloyees they are not employee s accord ing to lav.' 
and within the meaning of the statute. 
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( 4) The hospital staff doctors are not u eni-
ployees" as a- matter of la·w. 

11lic cases are legion and unanimously in sup -
port of this proposition. In TV all v. Board of Dt-
rnctors, Deaf, nu.nib a,nd Blind Asylmn, 145 Cal 
468, 78 Pac. 951, the Court held that, as a matter 
of law, a hospital staff physician elcctec1 by the 
Board of Directors was not an employee, and 
hence ,1,,·as not removable under a statute giving· 
the Board power "to remove at pleasure anY 
teacher or employee". 

In .Metzger v. TYestern 1lfaryland Ra£livay Co., 
30 Fed. 2, 50, the Circuj[ Court of Appea ls (}I<l.) 
held that a physicia n engaged by the company to 
treat its employees, was not an "employee" of 
the railway within the meaning of the Federal 
Employers Liability Act, since "employee does 
not include an independent contractor or 
sician exercising his own free from 
company's control 01· vsu,,erv,s•wn. 

In J1,illyer v. Governors of !S'l. Barlholonieio's 
Hospital, (1909) 2 K. B. 820, the English Court 
of King 's Bench (in a jurisdiction where hos-
pitals are liable, respondeat superior, in the same 
manner as individuals), \VM'i called npon to de-
cide the very question in issne. In holding that 
the staff physicians and surgeons were not ser-
vants of the hospi tal, the Court (Fanvell, Lord 
J us Lice) said at p. 825: 

"'" ':l1he firs t question then is, ·were any of t he 
persons presen t at the e.xamination scTvan(s 
of the defendant? It is, in my opinion , im-
pm;sih]e to contend that Mr. Lockwood , the 
surgeon, or the acting assis tant snrgeo\1, or 
the acting house surgeon, or the administra-
tor of anastbetics , or _any of them,were ser-
vants in the proper sense of the word; They 
are all professional men employed by the de-
fendants to exercise their profession fo the 
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bei:t of their abili ties accoHhng to their owu 
disnction ; bu t in excrci~ing it. the ~· ar c in 110 
\Vay under the onlers or bound to obey the 
dire ction s of th e defoncfon t. ,;., • "' " 

rnic mo st famou s, and lllO !:it \viclely cite d case 
on tl,e subj ect i~ tha t of Glavin v. R·hoclr~ i sland 
Hospital, 12 R. T. 411, 34 Am. Hep . 67G, decided in 
1879. (':l1hjs case, also, wa s decided in a jurisdic-
tion which holds hospital s and clrnritnblc institu-
tions re spons ible for their tort s in the same man-
ner as individuals .) Iu that case the hospital was 
held respo nsible to a pati ent for unskilful sur gical 
tr ea tment rendered by an atten d ing stafi' phy-
sician. Th e grou nd, however, was not the fa ct 
tha t the r elat ionship of mas te r and serva n t ex-
isted betwee n the hospi tal an d the physic ian-i t 
was eX[Jres!:ily held it d id not-but on the 
ground th at th e bosp ital failed to cxe rClse due 
ca re in the selection of the phys icia ns ,vho were 
privileged to serv e upon ils staff . At page 679 of 
the opinion, Chief Ju st ice Durfee sa id: 

'' "" "' "" Here the phy sicians or su rge ons 
are selected by tbe cor po rn.tion or tl 1c trus-
tees. Bu t <locs it follo1v from this that they arc 
the servants of the corpo ration ! \'\' e think 
not. Tf A, out of charity, emp loys a physic ian 
to atte nd B, his sick neig h hor, the phy i;ician 
does not becom e A's scrv ant 1 an d A, if he has 
been duly car efu l i11 selecting him , will not 
be answe rab le to B for his ma l-practicc. r11Jie 
re ason is that A does not und ertake to t reat 
13 throu gh th e age ncy of the ph ysici{l.11, bui: 
only to procu re for B the se rvices of the phy-
sician . 1'he rela t io1i of master and se ·r-
vant is not establ-ish~d betw een A ci-ud the 
vhysi cia-n mul so there -is no such relation 
betu;een the corvo-rat iun mut the vhysic ·a,ns 
a.nd su rgeo ns iuho give th eir services al the 
hospital . It is true the co1·po1·alion has the 
pow er to disrni-ss thern, b1it -it has th£:J power 
not because th ey are its servants , but 
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cai1se of its control of the hosv-ital 1[h('rc 
their services are render ed. Th ey would not 
recor;n-ize the right of the corporati on, -while 
r etavning th em, to direcl them in their t r eaf -
nwn t of patie nts." 

'l'li e Glavin eas e is cit ed witl 1 ap proval b~· l'!IC' 
eonrt s of many j 11r isd ict ion s th at have pa ssed 
upon this point . ~rh e au thori t ies ar e collcct0.d 
in : 

Sc hloendorff v. Soc ictJJ of N. Y. Hospital , 
105 N. E. (K. Y.) 92, 52 L. R. A. (N . S .) 
505 (c iting the au thorities) ; 

Hilly er v. S l. B artholomew's Hospital, 
(1909) 2 K. B. 820. 

I n K ellogg v. Church Charity Foundati on, 112 
N. Y. Sup. 566, the Cour t held as follows : 

••~ " It may well seem str ange that lack of 
linbility in such cases sh ould be so iuvaria hly 
pu t un the gro und tlrnt the Uefendan t fo r be-
ing a cha l'itable instit uti on was not !'.;ubjert 
to the ru le respundeat super ior, which ap -
plies to the l'elat ion of master and :c:ervnnt 
in rctspcct uf torts t o third person s IJ_v Uw 
stirv a nt; for su ch rela t ion of ma ster and 
se rvant. doe s not exis t as to tl1ir<l per :::;011s in 
the emplo ymen t of physician s nncl sur geo ns, 
arc hitects, an i.l the likr, (unless, to \.Je i::n1rt.!, 
by cuu i ract) . The y are not se rvan ts but in 
an ind epen <lent employment (J..iau1JJ1eim v. 
Sicam sJ1ip Co., 107 N. Y. 228 ; 13 \T. E. 781, 
1 Am. St. Rep. 815; Allan v. Steam sh ip Co., 
J ~2 N. I'.. 91, 30 N. E . 482, 15 L. R. A . lGG, 
28 Am . St . Rep. 556 ; Bur ke v . Ir eland, 16/i 
N. Y. 305, 59 N. E . 914; O 'B rien v. Stcarn-
suiµ Co., 154 Mass. 272, 28 N. K 266, 13 L. 
R. A. 329 ; Qui nu v . Ra ilroa d, !)4 Tenn. £13, 
30 s . w. 103G, 28 L. R. A. 5o2, 40 Am . S t. 
Rep. 767; Sou th }'lo. R . Co. v. Pr ice-, 32 F1la. 
46, 13 South G38; E ighmy v . "Cn. l )nc. H. C., 
93 Io wa 038, 61 N. W . 1006; 27 L. R. A . 20G; 
TT. Pae. R. Co. v . Arti sts , 60 Fed . 366, 9. C. I ). 
A. 14, 23 L . R. A . 581;" * "" "' " ' rr he rela t ion 



of mast er and serva nt only exis ts between 
per sons of whom the one ha s the order and 
(jont ro l of the work done by th e other. A 
master is one ,vho not only pre scribcs to the 
,vorkma n the end of his ,vork, but direc ts or 
at any moment may d ir ect the mean s Hiso, 
or as it has been put , retain s the power of 
contro lling th e ·work ; and he who does work 
on those terms is in law a servan t, for whose 
aet.s, neglect s and defau lts, to the exte11t 
spceificd, the mus ter is liab le. ' P ollor.k on 
r11ort s ( 4th J£d.) p . 72. 1'hc ca~e ot Ha unon 
1,. S iegel-C oope r Co., 167 N. Y. 244, 60 )f_ R. ! 
/'597, fi2 L. R. A. 429, is not to lhe contra ry. 
'l1liere lhe de fend ant went into the pra ct ice 
of dent istr y as H lnrninefls, anrl thereby had a 
contract rel a t ion with ea ch pat ient which 
made it answera ble fo r any negligence or 
nrnlpr acticc of it s employees in l rcat i..ng 
him. " 

111. re .Agnew' s }V,ill-, 230 K. Y. S upp. 519, the 
Cour t held ns follows : 

' ' rrhc r elation bctwee u the hospital corpo~ 
ration and it s medical staff is clear in law. 
lf the hospi ta l has selected its staff with dao 
ca re, the corporat ion, in the absence of iUI 
express contr act. to that effect, is und er uo 
r espon sibility for i11ability or ca relessnes s on 
the par _t of a _staff surg eon in h is hu~pital 
work (tl chloend or ff v. Society of Kew York 
Hospital, 211 N. Y. 125, .105 K. g_ 92, 52 l.i. 
R. A. (K . S . ;i05, Aun . Cas. 1915C, 581)); nor 
by r eason of such app ointment of medical 
men to its staff docs the corpora t ion ass ume 
t l.Je re la tion of master and ser vant as to H1ird 
persons, whether pa tien ts or oth ers. 'l1be 
staff member s arc neit her serv mlts nor 
agents of the hospi tal , bnt those individ uals 
a~t in an inde p e11Je11t emplo yment or under-
tak ing . Kellogg v. Churc h Cha ri ty Fou n<la-
tion, 128 Ap p . D iv. 214, 112 K. Y. S . 5GG." 

A.noth er ca se which is fl r.omplctc answer to <le-
fenila11t1s contentio n that the doet:orn a rc cm-
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p1oyees of the Hospital is Comuionwealth v. 
Fitler, 23 Atl. (Pa.) 568. There the question was 
raised as to whether th e doctors and surgeons 
compri sing the medical staff of a city hospital 
were "employees" of the city . The content ion 
was made there, as in the case at ba1\ that th e 
doctors and surgeons, although not obtaining 
compen sation in money, received compensation 
"in the eonsciommcss of duty performed to the 
public, to the sick and the afflicted, and the in-
crease in pl'ofessional and expert knowledge aud 
skill which is thus acquired." Iu hold ing that 
they were not employees, the Pennsylvania 
court said at page 570: 

• • • "r:L1he medical staff or board of visiting 
physicians was composed of physicians and 
surgeons, many of whom were known anJ 
recogniz ed in the community and by the pro -
fession as special ists or experts in the va L·i-
ous departments of medical scieuce, who n~-
sided at their severa l homes, performed the ir 
duties as visiting physicians without peeuui -
ary compensation, were divid ed into classe:-; 
as specialists, whose duties consisted in visit-
ing- the pat ients at r egu lar in te rvals, pre-
scribing the proper remedie s, and excrc iswg , 
under established rules , a general medical 
superv ision of their severa l departments of 
service. • • • '' 
"\\ 1hen we make fu~·ther sea rch for the true 
legi slative intent as it bears on the present 
inqull' y, we find that th e twelfth article pro-
vides for the appointment of officers, clerks, 
and employees of the several departments by 
rule s providing for th e ascertainment of the 
fitness of applic ants for appointment or pro -
motion to office, and that the legislature ex-
cepted from the operat ion of sucJ1 rule & pro -
fe ssiona l experts, aJ1d we are led to the con-
clusion that the intention was to protect the 
medica l staff from the necessity of becoming 
applicants for appointment, which would sub-
ject them to examinations like those pre-
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scribed for officers, clerks, and cmploy es. 
~l~ha t this is a r easonable inference becomes 
apva r ent,, wncn the fact is recalled that a 
medical statf was the only association or bo<ly 
of professional experts who a t that time, or 
at any ot her t ime, so far a s has been brought 
tu our a tt ent ion, rende r ed profe ssiona l expert 
se r vice to th e mty. .J\icm l.,er s of Urn rnectieal 
staff did 11ot then, and do not now, obtain 
their appointment tl 1rnugh applications for 
cicct ion or appoin tment. ':L111ey were then, 
and are now, selected on the basis uf their 
specia l professional fitne ss, and arc substan-
ual1y inv ited or req uested to take positiou s 
on the st aff , arnJ re11Jer ::;ervice to those suf -
fer in g from dis eas e or acc ident, and who are 
unab le, by reasou of the ir pove rty, to pro cur e 
pr oper trea tme nt fo r themselves . rl1bc com-
pensat ion of lhe meu1ben:; of the sta ff con-
sis ted in the consciou sne ss of du ty perform ed 
to the public , lo the sick and the afflicted, and 
the increase in profe ss ional and exper t knowl-
edge and ::;kiH which is thu s acquired." "' • ~. 

' ' Accepting this conclusion, it follows that 
the mernbe rs of the medical staff are nelthcr 
officers, sub or dinat e officers, 01· employee s of 
the city, or of the department un der who~;c 
gove rn ment the hospit al is p laced; which 
rende r s mrnecessaey the further considern-
ti on of the views, so earne s tly pr essed upon 
tltc attention of the court by counse l sustain -
ing the contention of the commonwealth. It 
rnay , l10\.vever 1 be well to add to what we hnvc 
s:ai<l a few words upon the pr ominent points 
discm;sed 01 1 ih c par t of the commonwea lth 
in suppo rt of its ap plicat ion . Tf Uic memb ers 
of the medica l boa l·d or hosp ital stn-ff nrc to 
be i-eganlc d ns pro fessi ona l ex per ts, and 
the refor e not subject to examination, t.lH' r c-
fJuirmnent to perform some degree of cxecu. 
Live or ad ministr ati ve duty does 11ot. alter 
their shmding ns prnfesi:;iou~d experts." "' "' • 
"\Ve also hold that , 11-ncler 110 v-ie10 1.1;/i.ich 
can hf' taken of tMs quest-im1, can th e 1nf'm-
hers of I he staff ' be re/Jarde,d a.s rm11loyPes 
of t.110 city. An employee of a mun icipal ity 
mea ns~, pe r son who is employed 1H nn agent 
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or serva nt of the local government, who, hy 
contra ct, express or implied, is to be paid. 
for whatever service he may perfonn. f t 
c:onld not have been intended that profes -
sional 1ned'icat enperts, who rnncler charitable 
afrl to th f3 suffer·in_q poor -nnder the care of 
the ci.ty, withont f ee or reward, should br. 
regarded as occupying the , position of em-
ployee/5." 

In dcfi11ing th e word "emplo yee", the Cour t 
(O'Co nnor, J .) in the case of il1acfie v. Hutchin-
son, 12 Ont. Pr. 167, 180 said: 

"As a fact • • • i t is nPver b1 common 
nsage app lied by either the lear ned or the 
unlea rn ed to a pract ising phys ician, a civil 
enginee r , practi sing hi s p rofessional avoca -
tion, or wha t pertai ns thereto." 

The rev iew of the authorities shows that Court s 
are clea rl y of the op inion that the doctors ,1,..ho 
serve upon the medical staff of a hospi tal are not 
1·ccogrdzed in luw as employees of the hosp ital. 

It ii:; snbm itted that the present case should not 
be made an exception . Appellant submits, th at 
th e insured in questio n are not "employ ees" of 
Ne,vark Beth I srae l Hosp ital, either in fact or in 
law or within th e meaning- of Sect ion 2A, page 
53, of the Laws of 1927. The Court below was 
wrong in holdi ng to the contrary am.1 in st ri king 
ap pellan t 's uomplai nt as fri volous. 

(:'l) Comment 011 L ow_er Court's Opinion. 

App ellfrnt des ires to point out to the Appe llat e 
Court certai 11 erro r s i11 the reasoning of the Cour t 
below, upon which the judgment in question \vas 
formulated. The lower Court wa s of the opini011 
Uiat the stat us of cmp loycr~employee doe~ not re. 
qull'c thnt the employee be pa id in money for hi s 
work, that it cloes not requ ir e the devotion of hi~ 
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entire working time to his employer' s lmsincss, 
that i t docs not imp ly employer contr ol over the 
employ ee. (S ee opinion : S. C., p. 46, 11. 17-22.) 

'l'he Court below furthr.r sa id "becaus e Uiey are 
members or a profess ion and necessa rily c·alled 
upon to exerc ise thei r incHvidual j udgment in the 
perfo1mnnce of th eir dut ies does not, it seems to 
the Court, render them any th e less employ ees 
• • "" (S . C., p. 47, 11. G-10). Stripped of these 
essentia l elements, lit tle remains of the well-estab-
lished lega l c011ccpt of employer -employee, nnd 
appellant submits it no longer exists. 

lt is univ ersa lly r ecognized that the high de-
gree of d iscret ion and contro l which the employer 
may exercise over the employee in the perfo rm -
ance of bi s work, is the chi ef attr ibute of the re-
la tion ship; and that a person who exercises his 
own discret ion and dir ects and contro l the man -
ner in which he carries on hi s dutim;, is not an em-
ployee. Appellant submit s, ther efo re, that the 
Cour t was wrong in it~ conclusion . 

r.rhe case of E ssex C01.1,1ity Country Club v. 
Cha1nnan, 113 N. J. Law .132, cited by the Court be-
low as au th orit y for the propo sition that t he mern-
be1·s of the medical staff in quest ion are employe es 
of the hospital is not in point . Mor eover, it serves 
to prove the opp osition conclusion for which it was 
citc<l. 'l'he case hold s that a caddy is an employee 
of the golf club with in the meaning of the \ ·Vol'k-
men 's Compensatio n Act. App ellan t does not quar-
rel with this conclusion. lt is sound law and in-
dicat es the Court was fully cognizant of the prin-
ciples of Jaw applicable to th e relatio nship. ':J.1hat 
case is easily differ ent iated from the case at bar . 
The golf club exercises a high degree of control 
over the manner in which the caddy performs his 
work. rrhe hospi tal docs not. rl1he caddy is hir ed 
to render menial and serv ile duti es, minist erial in 
nature . rrh e physician on a medical s laff t:xerci ses 
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discretion in the perfor man ce of professional 
duties. The caddy cannot exercise his own judg -
me11t. The -physician always exerc ises hls own in -
dependent judgment in conducting his pn1ctice. 
~rhe \Vork rnen 's Comp ensation Ad includes serv-
ants and employees and eml)l'aces the caddy i11 
question. r.rhe \.Yorkm en 's Compen sation Act 1ias 
neve r been const rued to embrace a phys ician, au<l 
the Courts have held he is not an employee. (1lf etz-
ger v. T1V esten -~ Maryland Railway Co., 30 Fed. 2, 
50 (C. C. A. Md.)). 

Appell an t submits that the Court arr ived at an 
erro neou s conclusio n, and that the Court was 
Wl'ong in holding as a ma tt er of law, that the l'C-
lat ionship of en.1ployer and employee existed be-
twee n the hospita l and its medical staff. 

B. The issuance of the group policy to inaured 
not legally enti.tled thereto ia di.scrimination and 
violati.on of Chapter 168 of the Lawa of 1895, as 
amended. 

Pamphlet Laws of 1895, page 334, as amended 
by Pamphlet La\vs of 1907, pag-e 153, and Pam-
phle t Laws uf 1909, page 28:i (2 Comp. Sta t. 1910, 
page 2876) as amended by Chapter 167 of the 
P amphl et Laws of 1027, of the Stale of New ,Jer-
sey , provide s, in part, as follows: 

"N o life insurance compa ny doing lmsi-
ness in this State shall make or permit any 
di s tinction or discrimina tion in favo r of incli-
vid uals betwee n the insure d of the same class 
anc.l equal expectation of life in th e amouut 
or payment of prem imm; or ra tes charged 
for policies of life or endowment ins ura nce, 
or in the dividends or otJ1er benefits payabl e 
thereou, or in any other of the te rms and cou-
dit ions of the contr acts it makes; · 110r shall 
any such company or agent th ereof make 
any contract of insurance or agree1mmt as to 
such contract other than as plnin ly expressed 
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in the poli ey iss ued thereo n ; 11or shall any 
sucl1 cori::tpany or officer, agen t , solicit or, or 
repr esentative thereo f , :µay, all ow, or g ive, 
or offer to pay , allow or g ive, direc t ly or in-
dir ectly as ind ucement to iILsurancc, any 
reba te of the premium pa yable on the policy 
no r any special favor 01· advan tag e in the 
dividends or of the benefits to acc rue ther eon, 
or any paid employment, or contr act fo r 
serv ices of any kind, or an y va lua ble oonsid-
r.ra tion or inducmrnmt whatcvr. r, not speci fied 
in th e polie y contr ac t of in sur an ce.' ' 

Sect ion Two of Chapte r 168 of the Ln.ws of 1895, 
page 334 (2 Comp. St at. 1910, page 287(i, Section 
117) of tl.te St ate of New J er sey, prov ides, in 
part, as follow s : 

" Th a t an y pe rso n or corpo r a t ion violat ing 
a ny of th e pr ovisions of th f'! prccr.d ing ~ec-
iion of U1ii:; Act. shall, fo r eac h an<l every 
offense, for feit and p ay tl1e sum of $100. fo r 
every $2,500. of insu rance or l'racl ion 
ther eof effected by the sa id policy contr a ct 
of in sunwee; sneh peuaUy to IJe 8Ued for and 
recovered, with costs, in an action of debt in 
any eourt: of <:Oltl}Jetent j uri sJitl!i.on in th e 
county where tho offense slrn ll hnv e bem1 com-
mitt ed, or in any eouut y wl1ere 1:mcl1 offender 
may r eside or be serv ed with pl'O C(';~s, hy nny 
per son who shall sue for il1e i.;amc ; one-half 
of such penalty shall be for th e bm1efit of Hi0 
pe rson pro see uli ng the suit, aud the othel' 
ha lf shall be pa id to the St ate 'r r easnrer for 
~hce U;n,~fH of th e Se liool Furn] of the St ate ; 

'l1he only except ion th a t ha s ever been made to 
the .A.n ti-D iserimi11aiion S ta tute, here inabovc se t 
forth , i ~ that all owing gr oup life insura rwc lo L,e 
wri tt en covering the lives of certa in l imifocl per -
sons kno w-n in. the law as "e mployees ", which 
excep iiou is known as Section 2-A of Cl:H1pter 53 
of the P amphlet Law s of 1927 (S. C., pp. 7 an d 8). 
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The policy in question (S. C., pp. 22, etc.) is 
adm itte<l by respondent to be a group policy and 
"was issued in consideration of Uie payment of 
the premiums 011 the basis of the standard and 
regular manual of rate for gronp insurance." 
(Affidavit of ,James F. Little: S. C., p. 14, 11. 12-
15.) The group rates for the sauie insurance are 
less than the ordinar,Y rates (S. C., p. 8, l. 22). 

The complaint alleges that thr rate charged 
insured should not have been the lesser rate 
charged to persons who are "employees" and 
entitled to group insurance, but should have been 
the ordinary rates. The complaint alleges that 
tbe doctors belonging to the medical staff of the 
hospital do nut come within the exception (P. L. 
1927, CJ1. 53, Sec. 2-A) which permits group insur-
ance (lesser) rates to be charged "employees". 

The Ant i-Discrimination Statute was passed to 
avoid discriminatory charges in favor of ind i-
viduals between the insured of the same class and 
equa l expectation of life. Tn other words , if a 
policy of the same kind of insurance is issued 
to three individuals of the same age and having 
the same life expectancy and of the same occu-
pational risk, then they must be charged the same 
premium. 

Appellant has proved, in Point One, Section A 
of his brief, that the members of the medical staff 
of the hospital are not "employees,,. and are, 
therefore, not entitled to the benefits of group 
insu ra nce. In grant ing them insurance at group 
(lesser) rates, the defendant has caused <liscrim-
ination between individua ls of the same class, and 
has violated the statute. ("Similar" (S. C., p-. 8, 
1. 24) means "like", and, in common usagC, is 
used interchangeably with'' same''. Plaintiff useU · 
the word to express the idea that if you and I arc 
of the same age and occup"ational risk, and you 
get a policy like mine, you lllm;l pay the same 
rate therefor.) 
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An insurance compa ny cannot favor one sec-
ti on of the same class with a policy which it will 
not give to anothe r section of tlie same class. Yet 
in the instant case, for example, Doctors X, Y 
and Z, who are on the medical staff of the hospi tal , 
Lave obtained a policy (issu ed 1111cler n g l'onp life 
insurance contract), pay ing a premium of sixty 
cents per month f or caeh $1,000. of insur ance, 
while Doctors A, R and C of the same age, risk, 
life expectancy, and doing th e :,;amc type of work , 
cannot obtain the same policy at the same low 
premium . Every thing else being equal, Doctors 
A, D and C mu st pay a much hig her premium for 
the same insura nce. They arc discri minated 
agai nst . Defenda nt, in issuing the inst.ant policy, 
ha s mad e" a dist inction or discr iminat ion in favor 
of individua ls bet ween ihe ins1ued of the same 
class and equa l expectation of life, in the amount 
of payment of prem iums or rat es char ged ." It 
has dea rly violated the statute. 

Respo ndent will, doubtless, a rgnc that by 
"c la ss" is mea11i "type" of insura nce, and that 
"group'' insu rance is a different "cl ass" .· Thi s 
cannot be so. ~l1he word "cla ss " as used in th e 
statut e, means "occupationa l cla ssificati on" . .B.,cr 
example, the aviator fall s in a different class than 
the bookkeeper; and the lawyer pays a sma ller 
premium for the same policy than would the 
stee ple-ja ck. Thi s is pr operly so beca use the 
occupat iona l ri sk is not the same; r isk of tleaih of 
a steep le-jac k is much gr eate r, in the exercise of 
his occupat ion, th an that of a lawye r or doctor in 
professional pract ice. It is logical and proper, 
therefo re, that the steep le-jack and av iator be 
placed in a different "class" than the lawyer or 
doctor. 

1l1here is, however, no ration al bnRis to place 
doctors ,vho arc members of a hosp ital staff in a 
different "class" from doctor i:; who are , also, 

I 
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pra ct iti oner s but do not happen to be members 
of a hospit al staff . Such clas sification is unr eal 
and illu sor y. lt is an act of discriminat ion . 

Th e Legisla ture has spoken in the publi c inter-
est . Th ere can be no discrimination between two 
Uoctors both of the same age, life-expectan cy, do-
ing Uie same ge11eral type of work and obtaining 
the same typ e of insur ance. All mus t pay th e or-
dhrn ry rntes; 110 fnv oritism can he givcu. Since 
the staff doctors are not "employ ees" with in Lhe 
meai1ing of th e statu te, and not legally eligible 
for group insurance, then, neither singu la rly nor 
collect ively, should they be permiUed to obtain 
the sam e insurance at lesse r premi ums than ollrnn:; 
have to pay. All are subje ct to the ordina ry rates 
and all must pay the same ordina ry rates . 

Plaintiff set forth these allega tions in his com-
plaint. )ic ilher in the affidavit s submitted by the 
defenda nt nor elsewhere in the r ecor <l, have they 
been denied . 

It is respect fully submitted that the plain tiff -
appe lhrnt. ha s establ ished a good and legal ly suf-
ficient cause of act ion, clearly showing the de-
f011da11t-respondeni to lie guilty of discr imination 
and violation of the statutes. Th e action, Uiere-
fore, of the lo,ve1· Court, in st riking the c.:0111-
pla int as fr ivolous, was error , and app ellan t 
prays for a reversal of the judgm ent entered 
agains t him. 

C. Defendant is subject to . the statutory 
penalty. 

'!111e pe nalty for the discrimination herein com-
mitted by the defen dant is clearly and uneq1Jivo-
cally ~ct forth in Pamph let Laws of 1895, pnge 
334; (2 Comp. Slat. P. 2876, Section 117). Tho 
perti nent part of the statute is set forth in the 
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complaint (S. C., pp. !J-10). Plain tiff ha s care-
fully and fully comp lied with the statute in br ing-
ing this action , and is e11titled to sueceed. 

Responden t will , no doubt, urge tlrnt: the statute 
be st ri ctly construed on the ground that it is 
penal in nat ure. It is respectfully subm it ted that 
the statute invo lved is composc U of two sections. 
The portion prohibiting d-iscrim:ination, etc. (2 
Comp. St. pp . 2875, 2876, Sect ion 116) ·i, a 
remedial statute and must be given a broad and 
liberal inte1·pretation to prevent cliscri minflt.ion . 
Thn.t port ion of the statute giv ing the r ight and 
setting forth the man ner for r ecover y aga inst 
an insurance company which bas viola ted the Act 
(2 Comp. Stat. P . 2876, Section 117), perhaps, 
should be more strictly construed. 

That the anti -discr imina tion section is a 
remedial statu te is eviUent from a brief rev iew 
of the troubled times which gave it bir th. 

It was during these troubled t irnes that Justice 
Brandeis conducted his renowJ10.d i11ve1:>tigation in 
Massach usetts, an d that Chief Justice Charles 
Eva n s Hughes carri ed on his exposure of un-
savory insura nce company vractices in New 
York. These inves t igat ions brought about con-
siderable changes and reforms in the laws regu-
lat ing insurance compa nies . 'rhc police power 
was invoked to correct many vicious abuses that 
were inimical to the public int erest and gene ral 
welfare . One of the most imvortant laws, pass ed 
to curb such pr act ices, was the Anti-Discri mina-
tion Statute. Written first upon tlte stat ute books 
of ~ew York and Massachusetts, it served as a 
model for our own Insu rance Act. 

~L1he statute aga inst discrimination by an in-
surance compa ny is not penal in it s nature but is 
r emedial and should be given a broad construc-
t ion. H should be interpreted liberally to curb 

' 
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the abuses soug ht to be remedied an<l generaJly 
to cifoctuute its purposes. 

K ennealy v. T,eary, 67 N. J. L. 435; 
State v. Free,nont, 34 K. W. (Neb.) 118. 

In Kennealy v. Leary, supra, a penal statute 
aga inst gaming ,vas lrnlcl to be a remedial statute. 
rl'he Court hr.Id tbut the New York sta tut e in 
quc.:.;tion (which has its counterpart in the hnvs of 
this state) was remedial and entitled to liberal 
and beneficial cou~tr uction to suppr ess the mis-
ch ief at which it was aimed. 

In State v. Free'lnont, swpra, the Court held tha t 
a stutnte regulating railroads an<l pre venting un-
just (lisci·imination in, railroad rates was rem.edia l 
and should be given u broad construction to e1Tec-
tuat e its purpo se. Appellant submits that the ~ew 
J er sey sta tute regu lating insurance companie s and 
preventing discr imination in insuranc e ra tes is 
"on all fours" with the Nebra ska statute rr,gulat-
ing railroads and prevent ing discrimination in 
railroad rates, and should be given the same con-
st ruction . 

A state may, in the proper exercise of its police: 
power, regulate the rates to Le charged by life in-
sura nce companies, to preven t discriminat ion be-
tween iusurauts of the same class and equa l ex-
peeiatio n in life. And, a commou informer may 
sue to enfo rce the penalty for discrimination. 

L'eople v. llart ford Life Ins . Co., 202 Ill. 
398, 9G K. E. 1049, 37 L. R . A. (:-1. S.) 779. 

An act to pr event lmjnst Uiscriminat ion in 1ife 
insurance rates is vali<l, although fraternal bene -
ficial societies are excludcrl from its operation . 
'rhe statute is constitutional. · 

P eople v. Ounimerc·ial Life Ins. Co., 247 Ill. 
92, !:J3 N. J~. 90; 
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N. J. Fidelity and P. G. ln s. Co. v. Van 
Schaick, 259 N. Y. Supp. 108; 

OO'lnmonu;ealth v. Morningstar, 144 Pa. 103. 

Corpus J11,ris sets forth the tr ue pri ndpl es of 
construct ion in the following language: 

"Where necessary to effectuate the legisla -
tive iuient, remedial statutes will be con-
strued to include cases within the rea son, al-
though outside the lett er, of the statu te, and 
to exclude cases with iu the letter , but outside 
the mason." 59 C. J. llW. 

H is respe ctfu11y submi tted iha t the inte ntion 
of the legislature was to prnvent di scrimina tion 
by insurance compani es, no matter in wha t subtl e 
form OT by what indire ct means, or un<le r wha t 
nam e the discrimination migh t be prncti cP-d. 'rlie 
i11Leut was to protect the citiz ens of thi s State in 
their immra nce contracts, on th e pr inciple tha t 
" equality is equity". It is further sulJmill cd that 
our AnU-D iscrimiualion Statute shoulcl he con-
::;trued in the ligh t of its history, iu the light of ib:l 
necessity, in the light of the def ects, evils, and 
misehicf to Ue corrected, abol i::;hcd and pr evented 
by its enactment. It is a remedial ::;tatul e, to be 
liberally and broa<l.ly construed . 

It is re spectfully submitt ed tha t the discrimiua -
tiu11 pra ct iced by the Prud ential In suran ce Com-
pany in the case at bar is not oHly contrar y to th e 
spir it , but i::5 contrary to th e letter of the statu te. 
'l'he use of the device called " group " insun1nce 
lo insur e, at cheaper rate s, a cla ss of p er :>011s, 
clearl y not among the person s embraced and iu-
tcnded IJy the 1927 amendrn e11t, and who would 
normally Ue obliged to pay the ::;ame ordinary 
rat es for insurance as anyone e1sc, is a pat ent at-
tempt to circmnvenl the sta tute. lt is discr imina-
tion between insured of the same class and equal 

I 
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expectation of life. Defendant has clearly violated 
the Act. 

H remains for appella nt to discuss the penal 
section of the act. 'rlud portion of the statute 
permitting a citizen who bring·s to the attention 
of the Court the evide nce of a violation to recover 
th e statutory penalty against th e violator is 
knu-w as Chapter .I 68, La1Ns of 1895, p. 334 (2 
Comp. St. l!JlO, page 2876, Section 117). P lain-
tiff has carefully complied with all t he terms and 
conditions of th is section, and i:mbmits that he is 
entitled to recover thereunder. 

In ln re .il.Ierrill, 88 N. J. E q. 261, at p. 2-74, the 
Com·t said ( quoting 3G Cyc. 1183): 

'' It ls a fundamental ru le ln tho construc-
tion of stat.ut.e8 t.Lat pen al statu tes must be 
con:-itruecl strictly. J3y this rule , however, it 
·is nol meant {;hat they should be subjected to 
any strained or unnatural construction in 
order lo -lfiork exemption frmn their penalties. 
Such statutes are to be int erpre ted by the aid 
of all tlie ordiuarv ru les for the com,trudion 
of statutes, and '\vith the cardinal object of 
ascertaining th e in ten Liou of the legisla tu re"; 

and in In re Blocchl's Rstate, 97 N. ,J. Eq. 48:1, 
our Court said, in substance, tha t while penal 
statutes are to be strictly construed, this is sub-
ject to the rule that inten t an<l object of the legis-
la ture will prevail over the strict lett er of the act. 

In 8tatr: v. N. J. Indemnity <Jo., 95 ).T_ J. Law 
:108, t he Court clearly in dicates tha t om· ins urmw ,e 
act is to be given a broad construction, to prevent 
and suppress the mischiefs therein prohibited. 
Said the Court, l'lfr. Justice rrre11chard, at p. 314: 

'' l\{oreover, the insurance act was dosif!;ned 
to proted the people of tlie state against im-
position and fraud on tho part of insur-
arn:c companies, no matter what fonu the pa r-
t icular plan might assume. * * * The inb ibi-
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tion against the unl icensed tran sact ion of 
insurance lmsi ness was wise ly conched in 
general term s and appl ies to the defent.la11L, 
regnrdlcss of its singu lar mctho d nncl routin e 
of bus iness, f, .. *.' ' 

J·ust icc r11rc nchard th en (p. :1J6) q11otes with 
app roval a ren o,vned excerpt from the case of 
State v. Alley, 96 Miss . 720, 51 Southern 467, 
wherein ML Jus tice 1\Iays says, in parL: 

'' "' "" f, The main questio n here to be con-
sidered is wJ1etl1er mere lan guage ma y be so 
manip ulated a s to form ulate an ad roit pla n 
for the ope rat ion of an insurance bnsi11css in 
this sta te in violat ion of it s laws . We say 
not. " • .,, 

In 32 Corpw; J urit; 100 2~ S ect.ion 40, the key-
note of cou strue.tion to he given such a sta tute is 
set forth in the follow i11g ln.ng'mlge: 

"Statu tes imposin° · a penalty for a viola-
Hon of the pro hibition again st discr imina-
tions and r eba tes ar e cons tit ut iona l, and shall 
be given a r ea son able interp re tation, and a 
strict, thoug h not opp rossivc, enfor cement." 

Citing 

P eop le v. Am e1·ican Lif e Ins. Co.1 2-67 111. 
504, 108 N. E. 679; 

State v. ,._-, .. ;_ J . Ind emnity Co., 95 K. J. L. 
308, 113 AU. 491; 

H ilton v. Commion'wealth, 127 Ky. 486, 105 
S. W. n56. 

It is respectf ully submitted iha i ihe sta tutory 
pena lty in qnesti 011 is ,mai1.,mi J}rohibif .1,tm an<l not 
malum. verse, and that, ther efo re, int ent to violate 
t.lic statute is immaterial. "Intent" to violate 
need noi be establ ished beca us e this is a pen al , 
not a crim in al, statute . H is 001,npetent for tl 1e 
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legislature to declare that the doing of an act 
shall subject the doer there of to a penalty ir r e-
spective of hii:; motive or knmvledge, and in such 
case th e cou rts have no power to requ ir e proof of 
knowlr.dge or motive to be shown .. 

Vandegrift v. ll1eihle, 66 )T_ J. L. D2; 
State v. TTalstead, 41 N. J . L. 592 (E. & A.). 

Tt is submitted that appellant bas set forth a 
good cau se of action, under the stat ute, to recover 
the penally ag ain st the defendant. The statut e 
is explic it in its dir ectio ns as to the mode and 
manner of br inging the action and by whom it 
sha ll be brought. Appellant has carefull y com-
plied with these legis la tiv e directions. rrhe act of 
the Court below in striking · out the complaint and 
entering summary j udgme nt for defendan t was 
error, and rlppellan t prays that the judgment be 
reve rs ed . 

POINT II. 

The Court had no power to grant the mo-
tion. The Court erred in striking out the com-
plaint as sham and ordering summary judg-
ment for the defendant on the motion. The 
Court decided a disputed issue of fact that was 
beyond its power and a jury question. 

In Jiis answering affidavit, John Rybasack has 
not only supporte d the a llegat ions of the com~ 
pla in t (wh ich it was not nece ssary for hin1 to do 
because they wer e not challenged by defendan t 
affidav its), but l.te has fully met and contrm:el'tcd 
all st atements and inferences contained in the 
affidavi ts offered by the defe ndant in 'support of 
its mo tion. App ellant hai., met th o bunlen and 
created an issue for the jur y. It was for the jury 
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to determine whether or not 1.he factual elements 
of the employer -employee relationship exis ted, 
after being proper ly i11st ructed by the Court as to 
what elements a r e neces sary as a matter of law 
to constitute th at relati onship. rrhe Court, 110\v-
ever, had no power to determine wherein the tr11th 
lay; that ·was a ju ry prP.rogativ e. 

Court and jur y each has it s separate function. 
It is a cardinal pr inciple of our judicial plan that 
ne it.her sliall encroad1 upon the <lutics of the 
other. The Court decides only qnr.st ions of law 
nnd instnicts the jury as to the law. The jury 
decides all quest ions of fact. In the instant case 
the Court <leci<led both q ue!;tions of law aud que s-
tion s of fact. The Court commit ted er ror. (26 
Cyc. 971.) 

Appellant must r esp ectfu lly challenge the state-
ment of t he Court (Opinion: S . C., p. 47, 1. 33) 
that "no issue of faet" was "raised". A cnrefnl 
examination of the affidavits shows the contrai·v. 

The affidavits of James F. Little (S. C., pp. 
13-15) and of Abram B. Abrams (S. C., pp. 15-16) 
contain only hears ay statements a11d eorwlusious 
of law and are , thcrr.fore, palpably immtlir.font and 
utterly worthless as affidavits, and Juwe no legal 
value in this case, and must not be considered. 

Inr e il1cCraven, 87 N. J. Eq. 28; 
O'NeiU v. Li now-i-tz , 92 N. J. Eq . 179; 
IC elly v . Weiner , 1 11. J. Misc. Rep. :l38 ( not 

officially reported) ; 
[fo nd v. Nola,i, 1 N. J. Misc. Rep. 428 (not 

officially report ed). 

'.L'he affidavit of H. T . Bro okins (S. C., pp. 21-
38) merely sets forth the gr oup immranee policy 
and 1rnthing morr. . The Danzi s affidavit states , in 
substm1cc, that the staff mP.mbcrs arc nppointed 
annually, that they arc subject to suspens ion or 
remova l, that they are subject to the rules and 
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regulations of their own executive conunittee and 
of the hosp ital diredors, that they con<lu'ct their 
medical activitie:,; and pc rfonn serv ices for the 
members of the community thr ough the medium of 
the hospital, that they are subject to call and at -
tendance at the hospital, that they conduct the 
medical admin istratio n, professiona l and scien-
tific work an<l ncc<ls of the hospital, that tl1ey have 
the privilege of nsi11g the hospita l facilit ies and 
equipment, and that they have the advantages of 
exper ience, consultation, wide pract ice and op-
portunity to learn from each other. 

But Rybasac k takes issue with Darn'..is and the 
other affiants . Rybasac k1 not only categorica lly 
denies the statements made in defendant's affi-
dav its, and denies that the medical staff are "em-
ployees" of tJ,e hospital, but he ::;ets up afli1ma-
tive facts that dearly and conclus ively show these 
staff doctors arc not ''employees.'' 

In parag raphs 5 a11d 6 of the Rybasack affidavit 
(S . C., p . 41) appe llant challenges and traverses 
the assertions made by Abrams and Danz is that 
the staff doctors in question, covered by the group 
insurance, are eligible therefor; he denies that the 
employe r -employee relations hip exists between 
the hospital and its medical staff. 

Rybasack emphatically den ies (S . C., p. 41, II. 
8-11) that the staff members are subject to serve 
in any capacity designated by the Board of Di-
rectors, (an assert ion made by Dr. Danzis (S. C., 
p . 19, II. 25-27) ). Moreover, appellant den ies the 
statements of James Little, and in paragrap hs 3 
and 4 of the Rybasack affidavit (S . C., pp . 39, 40) 
he denounces as "'false" the statements conta ined 
in the applicat ion for the gro up policy that the 
doctors arc "employees" and wor king "on full 
time" (S. C., p . 37, II. 15-19). (Since such state-
ments are hearsay, or mere conclusio ns of law, 
Ry basack is not obligated to deny tllem.) 
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In paragraph 4 (S. C., p. 40, II. 14-21) John 
Ryba sack sets forth fact after fact of the relation-
ship , proving conclusively that said staff doctors 
arc not employees : 

"T he doctor s, physician s and surgeons who 
are insu red by thi s group policy a-re prn.c-
tically all engaged ill priva te lJractfoe and 
hospital work is merely incidental to their 
professional act ivities. ~incty vcr cent of the 
doctors insured hav e private offices, sepa-
rat e and distinct from the hospi ta l and the 
hospital is 011ly used by them for resea rch or 
for a place to send patient!:; who require hoi:i-
pilal t reat ment. The appli cation is therefore 
man ifes tly fa lse . • • • " 

Th ese are affirma tive facl s, fa cts which arc dia-
met rically opposed to and ta ke ii:.Rne wit h the 
statement of Dr. D;1m;is. Who is telling the truth 
when the facts confl.ictl I s it ·Max Dnm:i s or is 
it John Rybasack 1 Onl y the jury can deter-
mine; the Court cannot. 

The Rybasack affidavit, then, noi only sup-
ported by S\vorn statements suc.:h allegations of 
the complaint as ,vere challenged, hut it created 
a dispute of fact on the affidavit s submitted by de-
fendant. \Vhcn the facts are in issue, how can 
tho Court determine which fa cts it shall believe 
and which fac is it shall di sbeli eve ! VVhen op-
posing facts are contained in ::iwonl sta tements, 
the Court can no t pas s upon their veracity, c.:an-
not decide where the tr uth lirs. 'rhc motion, 
the refo re, should hav e been denied . ~Phe law gov-
ern ing th is silua iion was very ably expressed by 
our Court of Error s and Appeals (Opinon by 
Wolf skeil, Judge), in Goldiu vs. Un-iversal l n-
dem1llity l ns-tirance Co., 117 N. J . L. 192, 195: 

"These proofs were unchalleng·ed, other 
than by the general statement in plaintiff' s 
affidavit as to his in formation awl belief, and 
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raised a question of fad which could only be 
determined by a jur y after witnesses hail 
been heard iu c.;ourt and had submitted to 
cross c.xmninati.on. The power to strike out 
a pleading· as sham or frivo lous is inhc!'cnt 
in th e trial court hut should not be exerc ised 
uu leti::;_ it appea r s to be cleady, palpab ly 
so. Th e dnty of the cuurt on such a mot ,io11 
18 l,u detf'nn i11e whether an issue of fa ct 
is presented and not to try the issue. A 
contrnry ru le would work a depr ivatiou of 
the constitutio nal right of tr .ial by jury. 
Loui s Kalllm, Inc. vs . Flink, 1'!3 K. J. L. !:182. 
It is only where the sworn statements of-
fered i.11 support of an atta ck on a pleading 
al'e not cont rov er ted t.hat a cour t is com-
petent to st rik e out the plead ing." 

On motion to strik e a complaint as sham or 
fr ivolous, the du ty of the Court is s imp ly to see 
whether an issue of facl is p!'esented and not to 
decide that iss ue. It cannot usurp the cxdusive 
function of the jury. 

Etlay Fabrics v. 8cyrriour Dress Co., 116 
N .• T. L. 251 (E. & A); 

Gotd,in V!:i Universal Indemn-ity 111s11n111r(' 

Oo., 117 K. J. L. 192 (E. & A.). 

As was said in the Eda y case, at pa ge 25:l, by 
Braga 11, Chief Ju st ice: 

"A ll the au thorities, both ancient - and r e-
cent, agree that cour ts will not exer cise Urn 
power to strike out pleading s as sbnm or 
frivolous 1rnless, upon examina ti on, they ap-
pem· 'c learl y, palpah!y so.' Hogc11camp ·vs. 
J-\ckenua n, 24 Id. 133-136; K amm vs . l;1link 
113 Jd. 582, 506. It is ne ver wit!Jin th e prov-
ince of a trial court, on motion to str ike out a 
pleading as sham to determ ine from the aili-
davits ,vherc the tr uth lies. It is onlv ,vhere 
the sworn stateme uts offered in suPport of 
ih e attack on the pleading as sham a re not 
met or controve r ted that the court is com-
petent to strike out a pleading as fal se . 
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It is enou gh for present purposes , how-
ever, to say that the affidav its pr esented in 
suppo rt of and agai nst the motio n in the 
cour t below raised issu es of fact and i t was 
error in tha t situat ion to hav e stnwk out the 
complaint as s!Jllm. 

The ju dgmen t is r eversed, with costs.'' 

1l.1be law seems clear that the Judge cann ot pass 
upon the t ru th or falsit y of proo f on motion to 
strike a plead ing as sham; the affidavits pro and 
con must be accepted as true for the p urpo ses of 
t.hc mot ion. rl'he court 's only duty in such in-
stance is to determine ,vhether an issue of fac t 
has been create d and if so to deny the motion. 

Jaeger vs. Naef, 112 N. J. L. 417; 
Mess erole Securities Co. vs. Dinterfas,,· 1 

sup ra; 
Barnes vs. P. D. Manufacltirin_q Co., 117 

N. J. L. 156. 

Discre tion in the exercise of power is just as 
impor tant as tbe p r esenc e or absence of the po,:fer 
it self. rl1he power to str ike out a pleading must 
be exercised with grea t cau tio n, and the Court 
mus t re solve eve ry reas onabl e doubt in favor of 
the pleader. Th e onus of proving a plead i11g 
bnd is upon the proponent of the motion. 

~]Hhlenbeckvs . T-Vest H oboken, 2K. J. Misc. 
7 (not officially reported); 

T11ccillo vs. Clark, 129 Atl. 926 (not offi-
cially reported). 

An order to strike is unw arrante d, th en, un less 
the r:omplaiu t be so palpably fa lse in fact or so 
in sufficient in law as to compel the Cour t to con-
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elude that th e pleader either is t rifling with the 
process of law or i8 not acting in good faith. 

Muhle nbeck vs. West Tloboken, supr a. 

Sur ely no such inference could be drawn in t lic 
insta Ht cas e. Appellant suUrnits that if any snch 
impres sion had been in the Court 's mind, i t ,vould 
not have fnile<l Lo point out that fac t ln it s opiuioll. 

A co,npla int support ed by sworn stat ement s as 
to the allcgnti ons in issu e, cannot be stru ck ns 
t:,ham. 

8nlomin vs. Sa.Zins, 108 N. J. L. 214 ; 
Eday Fabr-ics vs. Seynim t,r Drr.ss Co., 

s-u,pra ; 
L ouis Ka nim, vs. Flink, 113 N. J. L. 582. 

It is respectf ully submit ted tbat the compla int 
ln the case al har could not be stru ck as sham. 

In summar y, app ellan t submits that Lhe Court 
below had uo po,ver to grant th e motion. Ncver-
tl,e less, i t under took to decide the same aft er a n-
swerin g affidavit lind been offered which affida vit 
rai sed a bona fide dispute in the facts. In i:;trik -
iug tlrn complain t as sham the Court was neces-
sa ril y obliged to pa ss upon the verac ity of sworn 
state mc11ts; to determine a questi011 of fac t as a 
pr eli rnilrnry step to deci<ling the questi on of law. 
Th r. Court usur ped a j u l'y function and committ ed 
err or. Appellan t pr ays, ther efor e, th at the ju dg-
ment be r eversed and the cause r emanded. 
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POINT III. 

The Court erred in striking the complaint 
and ordering judgment for defendant on the 
basis of the affidavits filed in support of the 
defendant's motion. 

Th er e were four affidav it s filed by the defend-
ant. All of these a re deficient in faci and insuf-
ficient in law to susta in the moti on to str ike the 
complaint as sham or frivo lous . 

The affidavit of H. rr. Bro okin s (S . C., p. 21, 
etc.) mere ly sets forth a copy of the g roup ins ur-
ance policy # G-3658, does not affect t lrn situat iou 
and contains no fac ts upo n which the compl aint 
may be stri cken . 

'l'he affidavi t of J arnes F . L it tle (S . C., pp . 
1 :1-1.5) is of still less val ue since the snmr. situ a tion 
exists . Th er e ar r. no fa cts; it is composed of 
hea rsay st atements an d conclus ious of law. I-Te 
says tha t th e hospit al mad e npp lication to lhe com-
pan y for a group poli cy of ins ur ance "to insu re 
the lives of the emp loyees of th e Newark 13<'tll 
I sra el H ospital, which <'mployccs W<.!l'C member s 
of the Medical Sta ff • • '" (S . C., p. 13, I. 41). 
'r his is a conclusion of law wl1icb the affiant had no 
power to dra w. Tbe remain de r of )fr . Litt le's affi-
davit to tlie effect th at the "Newa r k Beth I srae l 
H ospita l inform e<l and advised the <lcfcndant" 
that the members of the Medica l Staff wer e em-
p loyees of the hospi ta l (S. C., p . 14, I. 19) is merely 
h<'nnmy an d has no pl ace in an affidavit ,v}Uch 
seeks to st rik e a compla int as sham. It is inadmis-
sible and is to be give n no more weight than hear-
say test imony giv en by a witn ess on a witness 
stancl . As Chancellor Wal ker sn i<l in ihe case 
111 re JJicCra,v<m, 87 N. J . Eq . 28, at page ~l : 

" Th e ru les of evidenre wh ich do nof per-
mit of leadin g que stio ns, chal'actc r iznlions, 

I 
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hearsay, and cundusions, and \vhjch require 
that facts only may be testified Lo by wit-
11esscs, leaving all infcnrnecs to be suggested 
by way of argn ment and to be decided - by the 
court, apply as ,vell to c.-r vartc cases as to 
litig·ated ones . ln litigated cau ses counsel 
representing adverse interests frequentl;v 
permi t testimony of the inhibited character 
t o be given by not objecting to questions the 
answcn; to which would elicit that sort of 
testimony . But in ex parte cases the court 
represents the ahsenl defendant to lhc ex-
tent at least of seeing to it .tha t lie is con-
demned on ly upon a proper case beiug made 
out by leg·al evidence. A defendant who docs 
no t contend agains t a plaintiff 's demand has 
the right to presume, an<l to rely 11pon the 
presumption, iha t no judgment ,vill pass 
Hgainst him unles s the adversary pa rty shows 
himself entitled to it bv the strict rules of 
law . Palmm· v. Palmer, 22 . .T. Eq. 88; Top-
fer v. Topfer, 68 AU. 1071; Bnll v. Interna-
tional Power Co., ante p. 1. '' 

Mr. Little would not be permitted to testif y at 
a t r ial that he was informed by thr Newark Beth 
Israe l Hospi tal that the doctors were employees 
of tlrn hospital. Neither shoul d he be permitted 
to ma ke hearf:.ay stateme11 t s and conclusions of 
law in his affidavit. He uses the expressions, 
"Newark Beth Israel Hospital informed and 
advised the defendant" (S . C., p. 14) and "de-
fendant was further advised by the Newark Beth 
lsrae l Hospital" (S. C., p.14). Such express ions 
appallant submits are improper and that Uic affi-
davit must be ruled out as worthless. 

O'Neill v. Linowitz, 92 N. J. Eq. 179. 
Kelly V, Weiner, 1 N. J'. Misc. Hep. s;,s 

(not officially reported); 
Hand v. Nolan, l N. J, Misc . Hep. 428 (not 

officially reported). 

I 
I 

I 

I 

I 
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'Phi~ leaves the affidav its of Dr. Abram s nnd 
Dr. Danzis to be considered. Dr. AIJrarws ' affi-
davit contains conclusiorn:, of law ( 8. 0 ., p. 16, 
ll. 15-17 and 21-22) and i s in sufficient under 
thr: c::iscs hcrr:irnibove cited. H e gives no fact s 
from which these legal conclusion s might he 
drawn, and, as an affiant, lie is not permitted 
to draw them. Examp les arc these : "D irectors 
of the ~cwark Bdh hrac l Hospitnl on behalf of 
~rnirl l10spitril made application to the Prudential 
T nsurance Company of America for a group in-
surance policy insurin g th e lives of the emi,,loyees 
of the Newark Beth Is rael Ho i:;pita l l on Uohalf of 
phy sician s and dentists of th r. Aforli cnl Sb 1ff of 
sai d hospital." (S. 0., p. 16, 11. U -17) and "a 
group in sur ance policy • al wa s issued t< • • to 
the Newark Beth I sr ael Hos pit al insuri ng the em-
ployees being the members of the Me<lfoal Sta.fI 
of the said hospital." (S. C., p. 16, II. 18-22). 

"\Vhether or 110t the M r.dicn l St11.ff wer e e111-

ployees is a matter of law to be tleawn from many 
facts, and cannot be drawn by the affiant under 
ally <:ircumstances . This affidavit, als o, is worth-
less. 

rrhc only afli<lavit ,v·hich even attcmpt-s to state 
tha t the doctors are employe es of th e hospi ta l is 
tha t of Dr. Dam•;is and he does not set forth facts 
sufficient for that conclusion to be drawn as n 
matl er o[ law. The furt hest he goes is to use 
such cxprei:;sions aS "The chief of the staff as 
well ns nil membe r s of the .Medical Staff are ap-
pointed by the Board of Directors; the Boa r<l of 
Director s ha s the ri ght to suspend; t lw mem-
bers of th e Medical Staff are subject to the ru les 
aud regulations and orders of th e Boa rd of Di-
rectors, aml the membe rs of the Medical Staff urc 
engaged by the hospital to condu ct the medicaJ 
act iviticR of the institution." 
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rl1he affidavit is deficient. It does not r,ont ain 
enough facts or the kind of facts from which 
th r, Court could decide the very question in issue, 
the question which defendant r,vi<lcntly intend ed 
its affidavits shou ld answer, the question which 
said affidavits had to answer (and be undisputed) 
in order for the complaint to be str icken as friv-
olous; namely, tlmt the staff doctors were made 
as a mat ter of law, "employees" of the hospital. 
(Appellant respectfully refers the Court lo the 
cases cited under 1->oint 1, Subdivision'' A" of his 
brief, as to what elements are necessary to estab-
lisJ-1 that r elation as a matter of law.) 

Dr. Danzi s says the Medical Sta.IT is "appointed. 
annually.'' Emp loyees are never appointed. rrhe y 
are hired. He says that the Board of Directors 
ha::; the right to susp end and remove any member 
of the lvlcdical Staff, and that the members of the 
Medical 8taff arc subject to the rules and regula-
tions of th e Board. This is not evi<lcnce that they 
are "employees". As stated by Just ice Cardozo, 
in Scliloendorff v. Society of N. Y. TToszJital, supra: 

"lt is tru e th at the corporation has power 
to dismiss them bul it has thh; power not be-
cause they are its servants but because o.E i ts 
control of th e hu:spital where their services 
a re rendered.'' 

Dr. Danzis further states t hat the Medical Staff 
is perm it ted lhe use of the facilities of the hos -
pital, its labora tories, equipment, etc. Such state-
ments mere ly show th0-m to be license es ( or , per-
haps, bailees) of the hospital facilit jes; that such 
is the true conclusion is borne out by the numer-
ous cases cited in Poi 11t I, Subdivision "A" supra. 

The rest of the affidavit tells the advantages .ic-
cruing to a docto r by being on the staff of the hos-
pital. Such facts, while interesting, in no way 
prove an employer-employee relationship. ln fact, 

I 

I 

I 



52 

nil the stat ement s conta ined in the affidavit s in 
sup port of the motio n tend to show tha t the staff 
doctor s are not "employee s" , bui rath er that 
th ey occupy a unique position in the law, more 
akin to licensees or ind epend ent cont ractor s and 
having many salient char acter istics of both. 

The motion to str ike a complaint on the ground 
that lhe allegations do not state a cause of action 
amounts to a genera l demurrer undr.r the com-
mon ]aw. 

Ko eu;in.g v. YVest Orange, 89 N. ,J. L. 539; 
Malone v. B rot herhood Lo comotive Fir e-

men&; E nginem,en, 94 ~ - J. Law 347. 

A general demurr er admits the allegations of 
the complaint. No quest ion of facts can be inlro -
duccd for the purpo ses of the mot ion, the <lcfeml-
ant admits the tr uth of all the facts in the com-
plaint, and all inferenc es of fa ct which can be 
logically drmvn therefrom . (Ha ·rris Practic e & 
Pleading, Sect ion 338.) 

/\ ppeUant submits that th e al\0,gntiom; con-
tain ed in his complaint were sufficient and stated 
a good cause of action. Appellant further submit s 
that defendant affidavit s caunot supp or t ils mo-
tion to strike that complaint. They lack the J1eces-
sn.ry faets to subs tan tiat e their very purpose. 11he 
effect of defenda nt's moti on, ther efo re, is noth-
i11g more or less than a common law demurr er 
and the complaint can stand upon its own allega-
t ions. 



l 

53 

Conclusion. 

Appellant has endeavored in the course . of his 
brief to pr esent, iu as clear and concise form as 
possible, the real issues involved in ihe insta nt 
appeal, and to call to the attention of the Court 
!he law appl icable thereto . Under Po int I of his 
brief, appe llan t has p resented law and argume nt 
to suppor t hi s contention that the insured in ques-
tion are not "employees" of the hospita l. He 
has done so by defining the te rm ''employee'', 
by showing the necessary charact eris tics that an 
"emp loyee'' must possess, by showi ng that the 
staff doctors do not possess these characteristics, 
and, finally, by showing that according to the ovcr-
wlielmi.ng weight of authori ty they are not "em-
ployees" as a matter of law. He submi ts that the 
conclusion logically follows, namely, that they are 
not ''employees'' within the meaning of the group 
insurance 8iatutc, and, therefore, not entitled to 
group insuranc e. '' L ex pfos laudatu,r q1tando 
rat'tOnc vrobatur." 

Appellant's second majo r contention was that , 
since the insureJ were not entitled to gro up insur -
ance (ai its cbeape 1· rates for the same pro tcc-
iiou), the issuance to them by defendant of the 
gro up policy in questio n was discriminntion and 
violnt ion of the ant i-discr iminat ion statute . His 
third contentio n was that defendant was subj ect 
to ihe penalty for sa id violation, and that plaintiff 
is entitled to recover the same . 

Under Point II, appe llant 1ms argued his con• 
tcntion tbai the Court had no power to grant the 
motion, since to do so it was necessary to decide 
a <lispuied quest ion of fact that was beyond ibC 
prov ince of the Court and a jury prerogative. 

"Cndcr Po int III, app ellant bas set forth his con-
tenti on that defendant's affidavits wern in sufficient 
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in law and deficlent in fact to support its motion, 
and that , th erefore, there was no basis upon which 
the Court could grant the motion pred icated upon 
such affidavits. 

Appellant submits that the Court below com-
mitted error in giving judgment for defendant and 
he respectfully prays that that judgment be re-
versed and the cause remanded for trial upon the 
merits. 

Respectfu lly submitted, 

C. WAU,ACF, VAIL, 
Attorn ey for ru1d of Counsel with 

P laintiff-Appe llant. 
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~elll ]ersep lll:ourt of (frrors anll ~ppeals 

.JorrN RvBASACK, who sues for himself 
as well as for the State of New 
Jel'sey, 

P laintiff-Appellant, 

vs. 

THE PRUDEXTHL lNst,-RANCE Cm1PANY 

OF A:r.rnRICA, a corporation, 
Defendant-Respondent . 

Action at Law. 
On Appeal. 

BRIEF ON BEHALF OF DEFENDANT. 
RESPONDENT. 

Statement of Facts . 

The statement of facts in the plaintiff-appel-
lant's brief, here in afte r called "plaintiff", is not 
sufficiently cornple ie and th e defendant -respond-
ent, hereinaf ter ealled "<lefendant", therefor re -
spectfully submits a brief statement thereof: 

The plaiutiff appeals from an order striking his 
complaint and the entry of a judgment i.n favor 
of the rlrfcnda11t. The suit insti tuted by the 
plaintiff in the Supreme Court was a common in-
former's action by which the plaintiff dairned 
damages unde r a statute, one-half for himself and 
one-half for the State of New .Jersey. 

The complaint is in one count and charges that 
the defendant is an insurance company incorpo-
rate d under the insurance laws of the State of" 
Ne,v Jersey and engaged in th e writing of several 
kinds of insurance, including insur ance upon the 
lives aml health of individuals; that the Physi-



ci.ans' and Docto rs ' EnJowm ent Fu nd and by sub-
sequeut amen<lmeut (Cast:!, p. 42), the Newark 
Beth IRra cl Hospital, e11tcrcd into a contract wlth 
the defe11da nt for group in sul'ancc, and that said 
contract was still in force and effect (Cas e, p. 7). 

It is also allege<l that 110 employee-employer re-
la tium,;hip exists Uetween tho said physicians and 
surgeons and the Newa rk Bet h h;nw l Hospital 
and that said doctors are not mcmhcr i:. of a labor 
union within the purview of the i:itatute. The 
statute refened to and pa rtiall y quoted is Section 
2(a), Chap ler 53 of P. L. 1927, being a suppl e-
ment to the Law s of 1902, Chapter 134. This stat-
ute makes certa in declara tions as to group life 
insura nce. In addition, the plai nti ff allege s tha t 
the premimn charged for life ins urance to the 
cloctors and surgeons being members of the medi-
cal st aff of the said. Hospital, is less than the pre-
mium charged individuals who obtain similar life 
insnrance protection without tho benefit of the 
contract existing by virt ue of the issuance of the 
group in sura nce policy to Th e Newark n eth Israel 
Hospi tal; ancJ tliat the rates charged to tbe mem-
bers of the medical staff are less than the regular 
manual rates ilS -filed ,vith the Conunissioner of 
Ba nking and Insuranc e of the State of New 
Je rsey. 

The plaintiff inform er also sets forth in part 
the an ti -discr imina tiou statut e as to insurance, be-
in g section 1, Chapter 168 of the Laws of 1895 as 
amended by Chapt er 167, P. L. 1927, as well as 
Sect.ion 2 of Chapter 168, T 1aws of 1895, p roviding 
for a pen alty upon violation of the an ti -discr imi-
nation sta tute. Sai d pro visions now a re r espec-
tive ly 17 ,34-45 and 17,34-4 6, Vol. 1, Revised Stat-
utes of Kew Jer sey, 1937. 

rrhe plaintiIT claims to be ent itled to da mages 
unde r Sectio n 2 of Chapter 168 of the Laws of 
J 895 in th e sum of One Hundred Dollm·s for every 



Twenty-live l-J.undl'f:d Dollars worth of insurance. 
The specific nmount claime<l l>y t]1e plaintiff is tl.Je 
sum of $3.L,:160.00, of wl.iieh amount one-half is to 
Ue for the benefit or the plaintiff-informer and 
one-half to be pa id to th e Sta te Treas ur er for the 
benefit of the school fund. 

~rl1e defendant duly moved to .strike the com-
plaint and i11 suppo rt of it s motion filed with the 
court four affidavits . The affidavit of H. T. 
Brookins states that poliey No. G-3658 was issued 
by tl.ic defendant to the Newark Beth I srael Ho::1-
piLal (Case, p . 21, line 30) . To Mr. Brookin s affi-
davit was attached a t rue copy of sai<l group 
insnrancc policy G-3658 together with the applica -
t ion an nexed (Case, pp. 21-38). 

Th e affidavit of the late J amcs F. Little, Vice 
P resid ent 11.nd Actuary of The Prnd ent ial In sul'-
ance Corupa11y of America recite s tbnt said group 
immra nce policy G-3658 was if.sued to the Newark 
Bctl1 Tsl'nel Hos pital upon the hospital' s appHea-
tion in December of 1931 (Case, p. 13); (hat. it 
insured those designaterl as employees Uy tlrn 
Newark Beth Israel Hospital who were the mmn-
hcrs of the medical staff (Case, p. 14). It. fu,-t.he,-
appears l,y the affidavit of Mr . Li ttle Iba! said 
group insurance policy was issue<l in considera -
tiou of the p11yment of premi ums upon the bas is 
of the stnndn.rd and regular manua l of rates foi-
group insuran ce as filed with and approved by 
the Commissione1· of Bauk .ing and Insurance of 
tl..ic State of New Jersey (Case, p. 14). The sam e 
affinnt furt her states tba t tbc defend ant was ad-
vised by th e .:,,Tewark Beth I srae l Hospita l that the 
lives insure<l were the members of the medical staff 
of sa id l.10spitn.l and were employed by said hos-
pital for tbc performance of certain special du tie< 
sucl1 as physicians, doctors, <leniisfa, su rg·com;, 
nurses, in and about the work of said ~ewa 1·k Betli 
Israel Hospital, in ministering to the needs, sick-
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ness and physical ailments of the patients of said 
l1o!jpital; that, th e defendant was further advise<l 
Uy said hos]Jiia l that the live::; i11surccl, namely, ilte 
nrnrnbers of tb c medical staff were uuder the on.lcrs 
nnd control of the Board of J)irectors of said 
Ne,vnrk Betl1 Tsrael IIosp itnl, being appointed hy 
said Board of Direc tors for a definite tr.rm suhject 
to dismissal by sa id Board of Directol'S, subject 
ful'Uier to all rules and regulations of sald Board 
of Directors and supervising office1·s or commit-
tccfl nppointed by said Board of Directors in con-
ducting and maintaining said hospital ( Case, pp. 
]4-15). 

Doctor A.hmm R. Abrams in bis affidavi t sta tes 
tlJat being duly authorizod by the Board of Direc-
tors of the Newark Beth Israel Hospital he on 
behalf of said hospital in December of 1931, made 
application io the defendru1t, The Prudential In-
suranee Compa uy of America, for a group insur-
amJc po liey insuring tho lives of the employees of 
the said Kewark Beth Israel Hospital (Case, pp. 
15-16). 

rr1he Dffidavit of Doctor Max Dan;.:;is recites that 
he is and has b0en since 192-0, tl 1c Chief of Staff of 
tbe :-,ewark Deth Israel Hospita l. He further 
states !Lat tbe Chief of Staff as well as all mem-
bers of the '>ledical Staff of the Hospital are 
appointed annually by the Roard of Directors, 
u11d thai the Board of Directors has the rigLi to 
suspc11d aE<l remove any member of the Jic<lical 
Staff from office on ihe Staff or his posit ion on the 
Staff; that all of the members of the Medical Staff 
are snhjcct to the ru les and regulations and orders 
of the Roard of Directors as well a::; subject to the 
rules, regu latio ns, orders aml measures for con-
ducting and nrnnaging the medical work of the 
Hospita l as fo rmulated and made by the Execu-
tive Committee of the Stnff, :mhjcct to the ap-
proval of the Boa rd of Directors. Doctor Danzis 
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further st ates that tbc members of the Medical 
Staff arc engaged to conduct iltc mc<lica1 activities 
of the inst itut ion and to perform the services 
,vhich the corpontiiou rouders, through its wards, 
clinics and laboratories to the indiv iduals of the 
community; Uiat the members of the StalI are 
subject io c,;all hy the corpo ration for attcw1ance 
at tiie Ho spitnl to serve in any capacity desig -
uaiod by the Board of Directors (Case, p. 18). 

In return for such services rendered to the 
Newark Het h hrael Hospital , the membe rs of ihc 
Medical Stuff are permitted tbe full use of all 
facilities of the Hospital, including the labora-
tories, instruments, equ ipment , medical supplies 
and Hospital Library, and ibut in addition, the 
members of the Medical Staff receive invaluable 
expe1·ience in diagnosing, treating and minister-
ing to a larg er number and gre ater variety of eases 
than such Doctors would receive in private prac-
tice; that by reason of suCh train ing- and expel'i-
<mce in conjunction with ot her exper ienced prac-
titioners, and specia lists in various fields, the 
Docto rs become more lea rned and more valuable 
as phyisiciaus both to thems elves and to the gen-
eral cou1n1unity whom they serve (Case, p. ID). 

Finally, Doctor Danzis states that it is the duty 
of the Chief of Staff nn<l the members of the Medi -
cal Staff to conduct the medical administration, 
pro fcsl:liollal and scientific work and needs of tho 
hospita l, and each depar tment or service thereof 
(Case, p. 20). 

'11hc only affidavit submitted by tho plaintiff in 
opposi tion to the motion to strike the complaint 1 

was thr. affidavit of the plaintiff himself, John 
Ryoasnok. 

\Vitl1011t stati ng the source of his informatioll, 
uor thnt the ~tatcme11ts to which be has sworn arc 
within his knmv]cdge, tlrn plnilltiff asserts that the 
Doctors, Physicians and Surgeons insured by the 

I 



plaintiff engage in pr ivate pr actice, and the hos-
pita l ,vork is incidental to their professional ric-
tivities rind argues that the application for insur-
nnce nnrnt be fa lse (Case, p. 40, lines 15-25). The 
remainder of paragraph 4 of the plaintiff's affi-
clnvit is pnrc argumen t as is paragraph 5 of his 
affidavit (Case, p . 41). With \be exception of the 
statement that he denie s that the Ph .vsicians, a11d 
Dentists of the Medicn l Staff are eniployees of said 
Hospit al, pa ragraphs 6 and 7 of the plaintiIT's 
affidavit are argmncnt (Cnsc, pp. 41-42). 

TLe court after consicle1·ing the hricfs of counsel 
made au order that the comp laint be f-trickcn aml 
fow1cl that the defendant is entitled to n judgment 
of costs in it.s favor a11d against tlie plaintiff (Case, 
pp. 48-49). Judgmen t for the clcfendm1t was duly 
ente red on Febr uary 4, 1937 (Case, p. 50). 

'l'lw defenU.ant moved to str ike the complaint 
npon four grounds : 

(1) That the allegations were untrue in fact 
and sham; 

(2) That the nllcgations were ;insuflicient in 
la,v; 

Un That the allegations were frivolous; and 

(4-) 11'lrn.t the comp laint does not state a cnuf-c 
of act ion (Case, p. 12) . 

.An opinion was filed by tho Honorable K ewton 
Il. Porter (Case, pp. 43-47) and the defendant re-
spectfully subm it s tha t the couri below was en-
tirely correct in ordcri11g that tlie co111pht.int be 
si r.icken and finding tlrnt the clcfen<lani was en-
titled to a ju dgment upon 1hc g round ihai the 
doctors "·ere emp1oyecs within the rneauing of the 
statute and the allegations of the colllpla iut there-
fore were sham. The defondnnt subrnits that the 
clcch,ion below should he nffirmccl not only upon 
the ground relied upon hy the trial court hut upon 
aU grounds urged by the defendant. 



For U1c purposcR of clar ity, the defe ndan t will 
treat under separate points the stat ute which pro -
hibits discr iminat ion and the statute which de.fines 
'' group insu r ance,'' jnusm uch as the penalties for 
the violntio n of each statu te are ent irely separate 
and inclependcn t . These separ ate penalty provi-
sions have been ignor ed an d conf used Ly the plain-
tiff. 

ARGUMENT. 

I. The Anti-Discriminat ion Statute is not 
applicable to the policy of insurance issu ed by 
the Defendant. 

It is rcspr.cl"fnlJ~, submitted tha t the so-cal1ct1 
anti -dii:;criminati on statute, being Ch. 168 of the 
La\\'S of 189G, ns nmended by Ch. 167 of the Laws 
of 1927, is not applicable to Gr oup insurance policy 
No. 0 -3658 issued by the defe ndant to the Newa rk 
Beth lsrnel Hospita l. 

Secti on J of that act prov ides : 

" No life insu rnm:e company doing bus iness 
ln th is Rtote sha ll ma ke or permit any dis-
tinct ion or discr iminat ion in favor of indi -
vidun]s between the insured of th e Rumc clnss 
an<l equal expcctn.tlon of life in tho amount or 
payment of premiums or ratcR clrnrged for 
polic icfi of life or endowment insurance, or 
in the div idends or other hfmefits pnyable 
thereon, or in an~~ other of the terms and con-
ditions of the cont r acts it nm kes; nor shall 
any such compan_v or agent thereof make any 
contrad of insurance or agreement as to such 
contract other than as plainly exp ressed in 
the policy issncd thereon; nor shall any such 
company, or any officer, agent, solicitor or 
rcp rc!:;cntative the reof, pay, allow, or g ive, 
or ofTer to pay, allow or give, dir ectly or i11-
rlirccl'ly :rn i11rl11ceme11t. t.o insur ance, any re-
l,ate or pl'emium payable· on the policy, or 



8 

any speci al favo r or ad van tag e in the divi-
dends or of the benefits to acc rue ther eon, or 
any paid empl oyment or contra ct for services 
of any kin d, or any va luable comiidcrn tion or 
inducement ·whatever not spe cified in the pol-
icy cont ract of in surance . 

No life insurance compauy doing business 
in this state, and issuing- policies both upon 
the part.ieipating and nonpariieipating plan, 
sha ll, on or after the fir st da:v of Janua ry, 
one thommnd nine hu ndred and ten, make any 
distinction in the rate of comm issio n or in the 
compe nsnt .ion paid to an agent ha:,.,cd upon 
the pa rtieip ating or uonpariicipating char-
acter of any policy issued through said 
agent.'' 

It will at once appea r that that Section pl aces 
a proh ibition upon any <listinctio11 Ot' discri mina-
tion in favor of individuals between the in sured 
of the same class rind equal cxpe0tation of life, in 
the payment of prem iums or rates cha rged for 
life in sura nce . 

The above Act whic h has been upon the statute 
books sinc e 189fJ was des ig·ned to prevent onr 
definite evil, namely, t hat a differ ent rate of pre -
mium wrts not to he chargeJ to individuals of the 
sa me expectat.io11 of life, to whurn ic1eutical poli-
cies of insu r ance h ave been issued. 

In other ,vord s, one pe rson i::;hall not have is-
sued to him, c. g., a Five Thou:::irtnd Dollar Ord i-
nary Life Irnrnrance Polic y and pay less or more 
in pr emiums for Urnt polic y, than any other indi-
vidual or individuals of tbe same expectation of 
life who also receive a F ive Thousand Dollar Pol-
icy of Ordinary Life I nsu ra11ce, containing the 
same p rovisions for bene fits. ~ehese individual s 
to whom the same poli cy is iss ued are in the same 
class. The r e is no prohib ition under t he anti-
<lisc rimination statu te to prevent rm insurance 
eompany from issu ing diffe r ent typ Ps of policies 
by which is meant policies havi ng· provlsions for 



different benefits to persons of the same expecta-
tion of li fe, and char ging a differ ent rat e of pre-
mimn. 

'l'h ree imlivicluals of the same expe cta tion of 
life may each obtni11 a life insnrnnce policy nnd 
pay diff ere nt pr emiums; the fil'st may have a pol-
icy of term insurance; the second, an Ordinary 
Strai g·ht Life Policy of Insurance, and the th ird 
may ha,Te a n Endowment type pol icy of i11surancc. 
They arc each iu a different clas s. Each pa ys a 
<li1Ten~11t ra te of premium , although of the same 
expectation of life hec:rnse the provisions of each 
type of insnrn nce contract diffe rs from each of 
the other two. This, of course, is the practice of 
all life iusurnn ce companies doing business in 
this and an y othe r state . A Policy -holder pays 
a rate of premium in accorda nce with the benefits 
which lie is to rece ive under the polic y. The ex-
amples g·ive11 a i;e bu t thr ee of the vario-zts classes 
of life insurance. 

Group Tmmrn.ne:e is but anotl1er cla ss . The anti-
iliscriminntion statute does not preven t or make 
unlawfu l the issu ance of different classes of poli -
cies of insurance, or of putt ing· insured s in dif-
ferent cla sses . The cl1arg·ing of different rates 
fo r the va rious types or classes of polici es of in-
surnnce is a practice which has neve r been que s-
tioned by the Uommissio ner of Bank ing and Insur-
ance . I mmranee compnn ies are required to file 
and have approved by the Commissio ner of Ba11k-
ing flnd In sura nce the manual of ra tes for the 
severa l classes of insur ance. 

The affidavit of :\fr. Li ttle st at es tha t the 
premiums cha rged under Group I nsura nce Po licy 
No. G-3658 issued to the Newark Beth I srae l 
Hospi tal ar e ba sed on the standard and regulm· 
manual of rates for g l'oup insurance , a s iH"1d wiU1 
and app roved by th e Commissioner of Hanking 
and I nsuranc e (Case , p. 14, lines 12-19). ln the 



com plaint , the plaintiff alleges thn t the p remi.um 
rnl<:i for Llie imlividuals in sur ed unde r said group 
insur ance policy No. 0 -3658 is less th an the 
pr emium r.lrnrgcd tu individuals wlio obtaia 
"s imi lar life insunrn ce proteC',tion ", ttnd th at the 
rates charged ar e less tlrn.n th e l'egnlar mamml 
of rates as filed ,vith the Commissionr.r of Rank-
ing and lnsu r ancc (Case, p . 8, lin es 21-24}. This 
is express ly denied Ly the affidav it of Mr . Little 
(Ca~<\ p . 14) and is not cuntroverled by any affi-
davi t on behalf of the plaintiff. 

Furthermore, as has been pointed out, it would 
not be discr imina ti on to char ge diffe rent rat es to 
policy -holders whose policies a re alike in some 
respects bu t unlike as to the benefits provided, 
1:mch as cash sune11 de1· val ue, loan val ue, e lc. 

The charg ing of the different ra tes of p remiums 
on insurance to individua ls of the 8/lmc expectancy 
of life but who receiv e diff er ent policies or con-
tracts of insurance is no t di scriminatio n or dis-
tinction prohi bit ed by the anti-discrimination 
st atute. Tlierc is no decision in the State of New 
,Jersey upo11 this quest ion, bu (. il lias been the 
pract ice of lifo ins urance compa nies to cha rge 
diffo rcnt r atc8 of pr8miunrn for different cla i:;scs 
of policies of lnsn rancf! to jndiv idunls of the same 
expecta ncy of lif e. Thi s prac tice i s so general, it 
is respectfully submitted, that the Court may take 
jud icial notice thereof, and the fact that the re is no 
<lecision iu New J crsey holding such practice a 
violatio n of the auti-<liscrilll ina tion statute will 
not pe rmit the infercuce t hat eve r y Ba nking and 
Tnsurance Comrni88ione r since the beginn ing of 
th e sta tute ha s been lax and dere lict in his duty. 

It is a well recognized ru le in Ne,v J ersey that 
the inte rpretation of a statute or even Lhe Con-
sti iut iou made by adnlluisirath-ro officers over a 
cuuside r able period of time, in the abse nce of judi -
cial consfrnction to the contrary, ,vill be adopted 
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Ly the Couris . Th is rule of law is kno,vn as the 
doctr ine of practica l, contcrnporanco11s const ruc-
t.ion. lt ,vas clr.,nly mmnciafod JJy the late Chan-
ccllol' "'\~7n.Jker in the case of In re H-udso-n Coitntv 
(Ct. of E & A rn29 ), 106 :'<. J . L. 62, at rage 7f 
where he said : 

' ' There is a nother · doctri ne w,hich is dis pos-
itive of t hr. caRc sub j udice . lt is th at of prnc-
iica l, conternpo raue um; const ructiou . Said 
Chief J ustice Gmmnor e, speak ing for this 
conrt in Com. Roof Co. v. Ricr:io, 8L K . . T. F1q. 
486 (ai p. 488): 'Whe never there is a tlelia i..-
ablc question as io the pr oper construct ion of 
f.l stat utor y provision 1 thP. contemporaneous 
and long conti11uetl exp ositio n exhibited in the 
usage and practice under it re quire~ th 0 con-
struction t.bm; pu t upou ii to be accepted by 
th e courts as the t rue one. State v. Kelsey, 
44 N. ,T. L. (Jii Vr .) 1 ; Fr itz v. K ·uhl, 51 ld. 
(22 Vr.) lDl , 200; illcNeul Pipe Co. v. Lippi,i. 
cott, 57 l d. (28 Vr .) 540. ' And this applies 
generally to the r,onstructio u of Uie coustitu-
ti011. 

l n Sfate v . Ke lsey , cited above, Chief ,Ju!:i-
tlce Beasley , speak ing fo r the Supr crnc Court, 
after stating the fact s, said (at p . 21): 'U nder 
t his cond it ion of affairs, as thi i.:; case is to be 
tri ed by the cou rt upon its mer it s a.s wel l 11s 
the law, this r,onr t is oblig ed to find , arn.l tloes 
Ii11d, as a mat t er of fa ct, tha t the legis latton 
in que st ion has nw.0.ivc<l a practical construc-
tio n to the cffed sta t ed for a period of time in 
excess of fi fty yP-ars. 'I'h er ef or c, to consider 
the ciuc8tion as to the proper meaning of tha t 
leg islatio n .as an Open one. would, i11 my opin-
ion, be ntterly oppose d to pub lic po licy, pr ec-
edent au<l the admitte d princ ip les of law·. 
The lega l ru le is ~uccinet ly expressed in the 
n1axim of the civil law "conteniporanea e:t:-
vosito est for&i'.ssima." T he do(' t:rirn~ lrns 
such p rcvn.lcncc th at it is app licab le not 01Uy 
in Llie ex posit.ion of stat utes 1 bu t in U1e i11tf.ir -
pretation of const itut ions of govonnncnls. 
Tts an tiqu it y wit h respect . t.o th e E ngl i~h la\v 
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is evidenced by the comment of Lord Coke, 
who snys : " Grea t reg·ar d ought, in co11stru -
i11g a statute, Lo be paid to the construction 
wbi ch the sages of the law wbo liv ed about 
that t ime, or soon aft0-r it was made , pu t npon 
it, Leram;e they were best able to judg e of the 
intention of the maker s at the time the la,v 
wa:-i made.''''' 

r:Phc quest ion, however , Las been litigated else-
where undtff almm:;t identical cirnurnstanc es, ,vith 
the exception tha t the suit has not been brought 
by a common in form el' who hos sought 1-o enrich 
himself by his own illogica l constructio n of the 
statute. 

In Greer vs. Aetna Life l ns-urance Company of 
Tla,-tfo,-d (Sup. Ct. Ala. 1902) 142 So. 393, th e 
insurance company was duly qual ified to do busi-
ness in Alabama . In connect ion with its Mort-
gage Loan Departm ent, it. prop osed lo make fif-
teen -year mortgage loans in A.labama having 
pl'inc iµal and interest deduction s payabl e mo11thly. 
To ~ecurc these loan s in event of his death, th e 
mortti'rtgc borrower was given the privile ge of se-
curing the payment of the loan by having issued 
to him a certificate of insurance referabl e to a 
Master Pol icy. For this, the borrower, without 
1·eference to his a.ge, was to be charged o flat rate 
of $1.2;) per month, per thousand dollars of insur -
nncc, the insura11ce being reduced each month in 
the same amou nt of Ute loan, so tha t, at the end of 
the fifteen-year period both ibe mortgage indebt-
ecb1ess and the insura nce woul<l be extingu ished. 

The Alaba ma Code, parngrapi..J 4604, provide d 
ns follows: 

"Ko life in surance comp.any doing business 
in thi s state shall make or permit any dis -
ti nction or discrimination in favo r of indi-
viduals between insurants (the insured) of 
the same clas s and equal expectation of life 
iu the amount of premium s or rat e1:> charged 

I 
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for policies of life or endo1v~nent ins urance, 
or in the dividernls or other benefits payable 
thereo n, or in m1y other of the terms and con -
ditions of the con tracts it makes." 

Paragraph 8371 provi<led : 

":t,: o life, no r any other insurance company, 
nor any agent thereof, shall make any con-
tract of insurance, or agreement as to policy 
contrad, othr,r than is plain ly expressed in 
t he policy issue<l thereon i nor shall any such 
company or agent pay or allow, or offer to 
pay or allow, as inducement to insura nce, any 
r ebatr, of premiums payab le on the policy, 
nor shall any particu lar voliey holder of the 
same class Le allowed any advantage in the 
dividends or othee benefits to accrue thereon, 
or anv valuable consideratio n or inducement 
whatOver not specified in the po licy contract 
of insurance." 

The insuran ce cornrnis si oner of Alabama was 
enjoined from revoking the Aetna 's license and 
the Court, in holding- that the proposed insurance 
rnte did not work a discrimination condemned by 
the law, speaking thro ugh }fr. Justice Gardner 
said: 

" "' '1tc "" it appears that as to section 4604, 
Code 1923, it was the legislative intent to pro-
hibit discr imination by the life ins uran ce 
companies bcb,·een 'inSura nts (the insured) 
of the same class and equal expecta tion of 
life.' H contains no prohibition against <lis-
eriminatfon as between individuals of differ-
ent ag es or diffcl'ent life expectancies. rnder 
the proposed pla11, all borrowers of tbe ;:;ame 
age will pay the same premiums . It appears, 
tlwrefore, tha t the contract oiTered contains 
nothiug offensive to sa id. section 4604. '' 

Of particular significance is what the Co,urt said 
in that case wlUi rcforen cc to the meaning of the 
word ''Class'', ·which is as follows: 
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"o11 • • dis cussing th e sta iute 1 Lbe court in 
the ,Julian Case , supra , sa id: 'The key word 
to const ruction of tJ1is prov ision of the stat-
ute is the word " ch ss" . As therein employed 
i t ha~ no referenc e lo th e individual charac-
teristics of the policy holder . lt refe rs to 
tha t num ber of persons who bold similar 
poliey contracts . «i * Th e phrase "of th e 
same class" qualifie s Urn Lel'm "policy 
holder," and hence "cla ss" clear ly means the 
holders of like policy contr acts . ' '' 

It will appear at once tl.ia t in that case, the 
Alabama Supreme Court hold that there would 
be no di scr iminat ion if different ratr:s nrc char ged 
for different dasses of in surance. Fnrthcrmorc, 
the 1·e is no discrim ina tio n whe n the insured under 
a group poli<'y though of di1Terent ages pay the 
same r ate of premium, because obviously , in such 
a situat ion all of the rn.mc age pay ibc same pr e-
mium. It is equally tru e un der our Ne,v Jer sey 
anti -discrimination stat ute that the prohibit ion is 
uot aga ins t ma king any disti ncti on or discrim ina -
t ion in favor of imlividu a1s between insured of 
clifferc-mt ages or life exptH.;tancy, it prohibit s 
mere ly dist inguishing or discriu1inating between 
the insu red of equa1 expectnncy of life who hold 
i<lentical types of policies . 

In Bwnke,·'s L ife Ins. Co. v. TTowland (1901 
Sup. Ct . of Vt.) 48 At l. 435, a writ of mandamus 
was brought to comvel the insurance conrmissioncr 
to issue a 1icen::::.e to a fo reign insurance company. 
One of the issues r aise d was whether lhe issuance 
of a one-year te1·m po1icy with the pr ivilege of 
takin g a whole life policy at the end of the year 
was a violat ion of the sta tut e pro hibi ting dis-
r.riminai ion between in suran ts. In rendering a 
decision for the insura nce company, the court held 
there was no discr imination. The learne d Chief 
Judge Tnft, speaking for the i::ourt said: 
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"In issuing the first-year term policy, with 
the priv ilege of taking a wholr, life policy at 
the end of the :first year, there is no violation 
of V. S. Sec. 4218 1 which forbids a company 
from (fo:,criu1i11ating behveen insurants of the 
same class, in premiums, rates, dividends, 
other benefits, or terms and conditions. The 
po licy, although it is a term policy if not re-
ne1ved, is not ,in its entirety the equivalent of 
a simple ler-m pol-icy. The confracts are not 
the same, and the itt.s-ured are not of th,~ sarne 
class." (Italics ours.) 

In 'Irapp vs. Met-ropol·ifo ,n, L-ife Ins. Co. (C. C.A. 
8th 1934) 70 Fed. (2nd) 976, affirmed 72 Fed. (2d) 
374, ecrt. denir,d 29:1 U.S. f:i96, in eomrncnting upon 
the :rvfissonri sta tute prohibiting an :insurer from 
making· any discrimination hehveen immrants of 
the same class and equal expectation of life, sim-
ilar to the Ne1v Jersey statute, Judge Sanborn, 
speaking for the court, said: 

"The purpose of the anti-discrimina.lioH 
statute is to secure to the purchasers of life 
insnranr ,e, of the sn.me nge nnc1 r,ondition of 
health, equality of t reatment with r espect to 
premiums and coverage, to prevent rebates 
being given aud favoritism LeiHg' shown, and 
generally t o secure to those who buy insur-
ance the coverage which the premiums adu-
ally paid entitled them to reeeive. Such 
statufos arc not intended to prohibit the com -
panies from ,vr iting po licies which contain in-
ducements to all policy-holders alike to re-
frain from borrowing upon their policies, or 
which rnake some uniform distinction other-
wise lawful between those ,vho bonow all(l 
those 1;vho do not.'' 

lt is, l:hf!reforc, respectfully submitted that 
upon such occasions as the courts.have been called -
upon to constrnr anti-diserimination statutes which 
prohibited disc'.rimination hctwcBn insurants ~f the 
same class and equal expectation of life, the courts 
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have f';aid the i::tatntc pro hibiting discrim ination is 
not npp licablc an d is not des ig-necl to prohibit the 
issua nce of diffe ren t classes of insurance, having 
differe 11t benefit prov isi ons, and charging lli1Tt:irent 
rates of pre mium . 

The sta t ute in ques tio n rno::;t obvio u sly does not 
furb i<l lfo:ilTimi.11ation or dis tinc ti on lH;bvccm in-
sura 11ts who for orn'! r caRon o r another do not 
have th e same opportn n ity to oMn in the i:.ame tYJ)c 
or class of insn r;rnce . One indi vidm1l1 heennsc of 
hi~ P.Conornic sib1ation, may be able to purchase 
an insurance cont r act with certain beneficia l pro-
v isionB, ·whereas, another individua l, not of the 
sanw economic sta nding, could not afford to buy 
8uch a p olicy of insurance . The policy of in sur -
ance which the latter imlividual could purchase 
with his mea ns would not have U1e same benefits. 
However, it coulJ not be said tliat tl1el'e was <lis-
cri n1ination within tlte mea ning of th1,::, Kew Je rsey 
statute W:i aga im;;t t he seco 11d indiv idua L 

So, in the case at lmr, t he plaint iff fol' example 
lllay n ut be el ig ibl e a s a rncrnbcT of a gr oup tu 
\Vhom a gro up ins ura nce p olicy would be i ss ued. 
rri rnt is of no comicqucncc . An immrnncc con1-
pn ny is no t requi r ed t o iss110, n po li C'~' to rmy or 
0vcr,v one ·who appl icR. T he nnti-r1iRC'rimin ation 
statute does not either hy exp 1·ess wol'Cls or by 
clenr intenclment or 1mescnpable infercn<'e, pro-
hibit the iss uance of group insu r trncc . .As long n::; 
the p L'ovisions in r egard to the insura nce are set 
fol't h in the policy and other group insura nce cer-
tificate holdcl's, subject to the same ris k, arc 1101 

cha rged a different. r ate, there is no distinction 
OT disc riminat ion ·within the prohibition of the 
ant i-discri min atio n sta tute . 

As heretofore stated, the ant i-Ui:,eriminntion 
stat ute was desig11ecl Lo preve 11t one evi1, and that 
rv il was tb at two in tlivi duah; of the i:.;arrw cxpee-
hrn cy of li fe and of th e F.arnc class, i.e ., obtai uing 
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identical policies of insurance with the same pro -
vis ions as to benefits, ,vere not to be charged dif-
ferent rates of peernimns or to be given any secret 
advantages not expressed within the temrn of the 
policy. The legislature intended that all those who 
woultl be subject to the same risk wern to be 
cliargcd alike for identical benefits which they 
were to rece ive under the same type of policy of 
insurance. 

It is respectfully submitted tliat the complaint 
filed by the plaintiff -i11forrner docs not st ate an 
offense ,vithin the auti -discrimination act. Pa r a-
graph 8 of the comp laint alleges that the pre-
miums charged fo r the ii1surnnce on the life of tlie 
members of the Phys icians and Doctors Endow-
ment Fund (members of the Medical Stafl of the 
Newark Beth Israel Hospita l ) is less than tLe 
premium cha rged to individuals who obtain 
siniila,r life insurance protection ,vit hout t,l..ie 
benefit of a contract such as exists in U1e instant 
case (Case, p. 8, lines 21-26). Wlicn individuals 
have different policies, eveu though they may be 
of the same age, they a1·c not in the same class. 
The complaint filed by the plaintiff-i11forrne 1· 
alleges not that individuals who have identica l 
insurance, or the same contract of insurance, have 
been charged different rates, but it specifically 
uses the word "similar" . The wor d "similar" 
does not mean identical. The definition given by 
\.V ebster 1s N e,v Internationa l Dictionary, Merr iam 
Ed . 1912, is as follows: 

'' Similar-11early conespo1 1di11g; r esem-
bling in many respects; somewhat like; hav-
ing a general likeness.'' 

Indeed, that same sentence of paragraph 8 of 
the compbint refe rs to the fact that ot~rnrs who 
are clrn.rged different r ates of premiums do not 
have tlie "benefit of the contract" that is in exist-
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ence in the instant ease- a direct allegation that 
the different rates of premiums charged are for 
different po1icics of insurance, and not for "i den-
tical" policies. 

The plain tiff on page 34 of his brief alternpts 
to argue th at there is discrim in ation beeausc the 
dor.tors \vho arc members of the Med ical Staff of 
the Newark Beth Israe l Ho sp ital and insur ed 
under group po licy G--3658 pay a premium of sixty 
cents per month for caeh 011c thousand dollars of 
insuranc e, while other doctor s, not members of 
tliat Medical Staff, and not obtaiuiug an ident ical 
poliey are required to pay higher rates. There are 
hvo fallacies in this arg umen t. 

Tn the first pl ace, group ins uranc e policy G-3658 
does not provide that the prem ium r ate is sixty 
cents per month µer one th ousand dollars of in-
sunmce for each doct or insured under said policy. 
As a mat ter of fact, tbaL polic y provides a table 
showing· the rat e per one tho usand dollars for 
each age from fifteen years to eighty years (Case, 
p. 27). The po licy further provides that the pre -
mium is to be pa id by the employer (Case, p. 23, 
lines 9-25), desig nate d in this case and under this 
po licy, as the Newark Beth Tsracl Hosp ital, based 
upon th e taUle of one ye ar te rm premiums. A fu r-
ther provision of the policy contemplates that the 
employer in th is case, the Newark Be t.LI I srael 
Hospital, and the emp loye es, the individual mep 1-
bers of tJ1c 1vfcdi cal Sia ff of sa id hospital, shall 
juiu t.ly contribute bu t that each indiv idual shall 
not contr ibute more than sixty cents per month 
per one thousand dollars of insura nce (Case, p. 
25, lines 36~41). 

ln other words, the rate of the premium s for 
tlrn individuals insured nud er this type of pol icy, 
which has been approved. by t lie Commiss ion er of 
Ba nking and Insurance , is set up as is the rate for 
ot~er types of insurance, namely, graduating the 

I 
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rate accord ing to the age of th e in sureJ which, 
when the in dividuals insureL1 are in the same oc-
cupation, p rofe ss ion or type of work nncl in thr, 
same locality, determines the lifo expectancy . 

Th e point which the plaintiff has failed to rec-
ogn iz.c is thnt under group insurance the employer 
pays the premiums to the insurance company for 
the individual members. The p1·emi.um rate is 
in accord ance with th e schedule set up in the pol-
icy and it varies according to the age of the ind i-
vidual memLer. 'l1hc fac:t that the ind ividua l 
member, IJy the terms of th e policy, is not re-
quir ed Lo cont ri bute to the emplo yer mo re tlia11 

six ly cents per month per one thousand dollars 
of insur:rncc docs not dete rmine the rate of pre -
mium for sucli member. 'l'lrnt., as siated above, is 
clcterrnined accord ing t.o th e sched ule in the pol-
icy and the pr ovision requiring that the employer 
mnst pay that rat.e of premium to the insurance 
compa ny. 

The second fallac y in the 11rg;ument of the plain -
tiff 011 page 34 of his brief arises from the faet 
that lie eonfuscs the meaning of the word "el ass" 
with the expression, " ex.pectatiou of lif e " us the 
:::;arnc ::u·c n~ed in the an ti -dis crimi na tion statute. 
rl1Jw wonl "class" as used in the statute does and 
can only mean th e type of µul.icy of in surn.nce . If 
it meant ''occupaiioHal clas8ification '' or persons 
in more hazai ·dou8 occupation s as tbe plaint iff 
cont ends, th cll the" express ion "expec tation of 
life" woul<l have no mean ing. Th e lif e expe c-
ta ncy refe rr ed to in the sta tute is de te rmi ned (l) 
by the age and (2) by the ri sks or haza rds to 
which the indi vi dual ma y be subj ede<l as well as 
to th e cond it ion of hi s health . 

In oth er words, an aviator or steep le-jack ,pays 
n higher premium, not because he is in a differ -
ent "class" as that term is used in the stat ute, 
but because bis "life expectancy" is shor ter, <lue 
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to the fact, as the plaintiff real izes in his argu-
ment, bis rit;k of death is greater. 

The rea~on, therefore, why those individua l 
cloctorR not members of t he J\fedica l Staff who 
take ont individual IJolicies of insu l'0.11cc pay a 
higher rate of prerniun1 altlwugh they may be of 
U1e same ag·e as some of' th o members of th e 
~\lcdical StaiI, is because th e contract of insu rance 
which tUey buy contai ns benefiti:1 which are differ-
ent and more valuable than the br:ncfih; which are 
given nnder thi s gro up insurance policy. Provi-
sions with respect to cash surrender v1iluc, auto-
lllaiic extension of insurance and right of con-
verting io paid- up policy a rc hut a few of the ben-
cfib; 1wi give n under group insurance policies . 

rJlhc defe ndant r espectfu lly subm its that the so-
called A .. nti-D i!jcrimination Act, being Chapter 
168 of the Laws of 1895, amended by Chapte r 167 
of the Laws of 1927 with r espect to Section 1 
thereof, is a penal statute. That th e A.ct of 1895 
is a pena l statute is further borne out by the lan-
guage of Sectio n 2 of said Ad, wl1ich expr essly 
provides "that any per son or corporation violat -
ing any of the provisions of the prcccdiug sec-
tion of this Act ::;hall, for each and every offense, 
• • • . 1 ' It furt her provides that "suc h penalty" 
sha ll be sued for in any court of competent juris-
diction in the comity where the o.ITense shall ]111vc 
been committed. Since it is a pe11al statu te, the 
general r ule is that it -is to he strictly construed 
nncl is not to be extended by cons truct ion. This 
ru le needs no great citat ion of authorities and it 
has been followed and applied in this state on 
numerous occasions . 

In La.ir v. K illmer (N. J. Sup. Ct. 1856) 25 
N. J . L. 522, th e info rmer Uroug-Lt, an action for 
damages unde r a statute prul1ibiti11g obst ructio11s 
to the navigation of th e Dela ware River. r11he cour t 
said : 

I 
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"The crime charged the creature of the 
sta tut e. lt is 11either in se1 nor an of -
fence at common law except as a mere ob-
struction to navig ·ation, and in that aspect it 
is punishable by indictment. Tn defining the 
crime and the punishment, penal statutes arc 
to be taken strictly and literally . A penal law 
cannot be extended bv uonstruction. The act 
constituting the offcllcc must be boLh within 
the spirit and the letter of the statute. State 
v. /•,1t,tmson, 4 ½ab. 30; 1 Bla. Corn. 88; Bacon's 
.Abr. 'Slalule' 1, 9; n,,rnrris on Stat. 736, 
737." 

In AUen v. Stm:ens (Ct. of E & A 1861) 29 
N. J. L. 509, the coud said: 

"This is a penal act ion, and the act giving 
the pena lty is, by the established. rule of con-
struction, nut to be cxhmded beyond its words, 
eic::pccially ·when they have a ·well-settl ed 
technica l meaning.'' 

In State v. Woodruj/" (Sup. Ct. 1902) 68 N. J. 
L. 89, the court said: 

"Chief ,Justice ~Iarshall, in United States 
v. lYiltbcrge1·, 5 \Vheat. 7, said: 'The rule tha t 
penal laws are to be construed drict.ly is per-
haps uot le~s old than construct ion itself. It is 
founded on the tenderness of the law for the 
rights of i11dividmtls, nnd on the plain prin -
ciple that the JJOwer of pu11ishrnent is vested 
iu the legislative not the judicial department. 
It is the legislature, not the conrt, which is to 
define the crime and ordain the pti.uislmrnnt. 
* * * r:J~ho intention of the legislatur e is to 
he collodcd from the words they employ. 
\Vhero there is 110 ambiguity in the "'Nords 
there is no room for construction. * • * 
T o determine th at a case is within the inten -
tion of a statute its language must authorize 
us to say so.' · 

"rr1w rul e stated by Chief .Tu::itice l\farshall 
is the 011e susta in ed ·by nll text -writers upon 
the constructiou of pem~l statutes. Bish. Stai. 
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Cr. Section 191; Suth. Stat. Con ., Seel ion 237; 
Wilberf . Stat . L . 250." 

In People v. Mutual Life Ins . Co. ( 1897) 72 Ill. 
App . 569, an action was brought to recover a 
lJenaHy under an llli11ois i::itatute prohibiting clis-
r.riminati on hetwce n immrants of Uw same class 
and eqnal exp ectat ion of life, by au i11former 
ag·ain st an insurance company for offer ing the in-
sured, a citizen of Illinois, a policy of insurance at 
a ]owe1· rate than usually charged. The court sus-
tained a demurrer to lhc <led,nation upon the 
ground tha t the delivery of the policy haU not 
been averred and fiV.irl: 

"It will he olmc1·vcd from U1is acL that it 
is hig hly penal. • "' "' To autho1·izc a recov -
ery in th is class of actions, it is well se ttl e<l 
that the avcr ments of 1.he declaration must 
bring the case clearly within the prohibition 
of the stat ut e, and that it rnui-;L be st rictly 
construed. li~\~ery fact nccessa L'Y to constitntc 
tl,c offense for which the recovery of the 
penalty is sought, must be avenect and no 
-inte nclments nre a llmvecl in fn.vor of the party 
fur whose benefit Lbe suit is IJroug·ht. The 
People YS . Fesler, 145 lll.150 and c,1.scR cited." 

l)laintiff in his brief (page 37) refers to the case 
of ICr-nnealfy v. Lenry, 67 N .• r. L. 43G, in an at-
t0111pted support of his ar gmnrmt that this is a 
r emed ial i,ta tute. It is to he noted, however, that 
the statute which was cons trued to be remed ial in 
that case and not penal ·was a Kew York statute 
whic h rna<le all wagers or bets void. arnl vro vided 
that the loser of such wager s or l;et.i:; rnay recover 
of the winner or of the stakcholtl.cr th e amount 
wngered which had hcen pnid to the winner or 
stfl.kcholcler, and :Mr . .Jnstice V:rn Sickle, quoting 
from a Ne\',.. York case said: 

'' A statute which gives a remedy for an 
inju ry, against hirn by whom it is committed, 



23 

Certainly, by no str etch of the ima ginatio n is 
the complain t in this case :filed by one who has 
been inju red and lim ited to the r ecovery of the 
amoun t of the lm,s suslaine<l Ly hirn . 

It is r es}Ject.fnlly submitted, therefore, that the 
anti-disc1·imination statnte, lwing Sect ion 1) Ch. 
168, P. T,. 1895, as amended by P. L . 1927, Ch.167, 
Rev. St a t. 19i'J7, 17 :34-45, does uot prohibit the 
issua nce of a con tract of insurance such as the one 
in the ease at bar. From tb e very fa ce of the com-
plain t, i t is app aren t th at the charge ma de ag ainst 
tlrn de fendan t hy th e pln.inti ff-infonncr is bas (:d 
upon unalleg ed d iscrim ination claim ed to result 
from th e defendant's cha rging different rates of 
prem iums fo r p olicies of insura nce whic h arc 
"simila r n but not "i<lentica F '. It do cs ap pear , 
however, that differe nt rat es arr not cha rgrd. for 
idcntieal po lieics of ins ura nce. The stat ute for-
bids discrimi nation only br twrr n insureds of the 
same class, i . e., policy -holders hol ding ide ntica l 
con tr acts of insurance who have th e same expect-
ancy of life . The refore, there is and can be no 
diBerirninaho n within th e mea11lng of tha t i::;tatute. 

II. The policy of group insurance is sued 
by the Defendant to the Newark Beth Israel 
Hospital was validly issu ed , under and in ac~ 
cordance with the provisions of the Statute 
of New Jer sey . 

Tlw pla intiff in parag rap h 7 of hiR complaint 
Rets ont pa r t of the firs t parag raph of section 
2(a), Ch . 53, P. L . 1927 (Case, p . 7). ·This ac t is 
-a supplemen t to Chapter U4 of th e Act of 1902 
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which provides for the reg·ulati on and inco rpora-
liou of insurance companies and the r egu lation 
nml t r ansaction of insunwe;c Lusiness. The part 
omitted hy thr. pl a inti ff in hif'. comµlaint, are the 
las t two se:ntenct:s of that rmrngrnpl.1. The first 
paragraph of tha t sectio n reads as follows : 

'- Group life insur1-rnc 8 is l1crt"hy clcelar ed to 
be that form of life insun.1ne;o eove1·lng not 
les3 than fifty employees written under a pol-
icy issue d to the emp loyer, the prcmimn for 
whic h is to be pa id by t he omp loye l' or Uy t he 
employ er and emp loyees joint ly, and jn su ring 
a ll of his. employe es, or a ll of any cln.Rs or 
classes thereof determi ned Uy <.:ondition13 per-
taining to the employme nt, for amo un ts of 
insurance based npo11 some phm which will 
preclude individual selccliou, for the benefit 
of persons other than the employer; prov-ided, 
howP ·vr'r, t.lrnt ,d1m 1 fl 1e prcminm is lo be pa.id 
by the employer auJ ernµloyees joinlly and 
the benefits of the polic.v are offered to all 
eligible employees, not lr.f:s th 11u seventy- five 
per (Wu ium of such ernplo_vees ma? be so 
ln Rured. For the pu rposes of this act the 
rncmhc:rs of a11v labor 11nio11 or a ::;soci.atio u 
w110 ar c activelY engaged i11 the same occu-
pati.on shall be con Ridrrecl employees of irnch 
union or a::;soeiatiou. No IJO!iey of group life 
insu rance shall be is sued or delive r ed in this 
~t:nte nnfoSt- it :;;hall r,ontnin in :::.nhstancr th e 
following IJrOvisions : '' 

Chapter 134 of P. L. 1!)02 and th e supp lenrnnta l 
act , Chapt er 53 of P . L. 1927, Section 2(a), JmowTJ 
a,s the Group In s urance prov ision, are entirely 
separ at e from the Act of 1895, C,11aptcr 168 and 
th e amendment thereof , Chapter 167, 1>. L. 1927, 
discussed in th e prev iou :::. point. F.ach of t hese 
acts has it s own pl'ov ision fo r th e recovery of a. 
penalty. The statute of 18!)5 prohi biting discrimi-
nation permi ts a suit by all inf ormer. The 1902 
Act supplem ented by P . L. 1927, defining group 

I 
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insur anc e, provides a pcu alty for it s violation, 
wJiich can be sued for nnd collected only by th e 
Oommi ssionc r of .Banking and Insurance. The 
bea l'Lng of Ute sepn mtc pen alty pl.'ovision,; of these 
two separat e acts, will be discus sed i11 more deta il 
he1:eaftet. It is importan t, however, to not e t]Jat 
ihcy arc two independ ent sta tutes. 

1l1J1e cfofendani respectfully submits Urni the c011-

tract. of iusura110c issued by i t io the Ncwnrk neth 
Ti::rnel Hosp ita l i~ in conformi ty with th e g-rou p 
ins ur ance provision, Seciiou 2(a), Chapt er 53, P . 
L. 1927, quoted above. 

The plaintiff clai ms that tl1ere is no emp loycr-
P-mploycc relatio nsh ip between the members of t.hc 
.\lcdical Staff and the Newark Beth I srael Hos-
pi tal. Uncuuiradicted affidavits of the defendan t 
show that iLcrc is an employe r-employee relation-
ship with in the mcnning of Section 2(a), Cha1Jier 
53, P . L. 1927. 

As hai:i hccn st ated heretofor e, peual stat utes 
nnu;t be strictly construed and the primary object 
is to ascertain the iutcntion of tlw Logi sln.tnrc by 
apply ing the ordillary rules for the cmistruction 
of sta tut es . 

An exa 1ui11atio11 of the first paragl'aph of See-
tion ~(a), Oh. 53, P . L . 1927, as above quoted, 
clearl y indicates that the Leg islature had iu mind 
a cc rta i11 relationship which it designated as an 
"employer - employee" status. Th e relatio nship 
which the Legil3lalure in that Act Lad in mind is 
in some res peets differen t f rom thP. relat ionship 
norma lly contempl ated in the ugc of those word,:;. 
I n the .first full pn rag raph of SP.ction 2(a ), the 
provi so clause sta tes tha t n for the pur poses of 
this Act the membe rs of any labor uniou or a~so-
ciat ion wl10 are active ly engag ed ln the same occu-
pat ion ~hall be considered emplo~rees of such uni on 
or nsf.oclat ion." It definitely contemplate s the 
issuance of gro up insurance to insure the lives of 
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individu als who are par t of n group, which in<li-
vidual s follow or practice the same calling or work 
and have certain responsibiliti es or obligations 
and are subject to rules and reg-ulations of an 
orgnnization hav ing an autho r itative head . Such 
ol'g-aniint ion may he an individua l employer, cor -
poration, labor union or association. 

In other words , the Legis lature was not defin-
ing the employer- employee status with respect to 
the tor t lic).bility of the employer to third parties. 
The LegiRlatnre was defining a group of a certain 
size, more or less permanen t., the indiv idual mem-
bers of which were respons ible to an au thorita t ive 
head . 

It is respectf ully submit ted , the refor e, that 
with in tlte 1neaning of the g roup lnsurance sta t-
ntc , the members of the Medical Staff of the New-
ark Beth I sr ael Hospit al a rc crnployees . This will 
11.ppcnr more cleal'ly whcu one cous i<lers certa in 
l'equisi tcs, one or more of which must necessarily 
be complied ·with normally to establi!:::h th e fact 
that an empl oyer - emp loyee re lationsh ip exists. 
One requ isit e is ihc right io hire and d ischarge; 
the second , that the Olllp loyee is subject to th e 
ru les, ordcn, and dir ections of the employer, and 
th e third, the giving of a consideration, wLether 
money or othe rwise, to th e employee for the ser-
vices perfo rmed. 

The affidavit of Doctor Max n amds, Chief of 
Sta1T of the Newark Beth I srae l H ospi ta l, spe-
cifically sta tes tha t he and the members of the 
Staff a re appoin ted each yea r by th e Boa rd of 
Di recto rs of the Hospi ta l, a corporation; that the 
.Boanl of Directors not only appo int s the doctors 
to ihe staff bui io their position on the staff, and 
tha t it bas the further rlgbt of dismissing th e doc-
tor from the stalT or from his par ticular position 
on the staff. Unquestionably, therefore, the right 
to "hire and fire " exists. 
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The affidavit of Doctor Danz is also sets forth 
that ho and th e members of the staff are subj ect 
to the orders, rules and regulations of th e Board 
of Diredors, or such rules anJ regulations as arc 
rnade by a Colllrnit.tee of the members of the 
Boa rd of DfructoJ"S or other Committee de::;iguatell 
by tho111 to make rules and rcg·ulations. .Lt spe -
cifically app cors that the doctors who ar c rncrnlH2rs 
of the M~diefll Staff must r.ornply with the ru les 
and regula t ior1s fl.S so rnade. Her~ them, is rstn b-
lisbcd the second requ isite, the giving of ord er::. 
and directions . It mav be tr ue tha t the noard 
of Directors does not i;1strn ct the individ ual doc-
tor or surgeon in the manner and techni que tha t 
he is to employ as to a specific pat ient. Th at does 
not de tr ac t from the fa ct tha t the Board of Direc -
to rs exe rcises control and dir ection over tl1e I\'[edi-
cal Sta[. Th ey arc, never theless, employees 
within tho meaning' of the group insurance ad 
ju1;t as much as are the members of a labor un ion 
or the rneu1bers of an a:-;sociat.ion. 

·wo fi nd presen t also the thircl elerneut of Uie 
c1uployoi:-c111pluyec relati01 1ship 1 rn-1rneJy, tho giv -
ing of a co11tiidcrntion fur the services pcrfo nn cd . 
As pointed out in Doctor Danzis' affidavit, the 
administrative work, the medical and surgical 
work of Lhc Newark Bct-h lsracl Hospit al is pe r-
formed by the Medical 8 taff. r.rhese doctors con-
duct th(l: elinics and do the ,vork in the clrn.ribthle 
wards . I t is thro ugh the membe rs of 1he )fedicH l 
Stnff t.hnl· the hospi tal performs its wor k of 1nh1-
i!:iteri11g to the needs of the indigent sick of the 
commnn ity . The doetors do not receive pa yment 
from the patients. However, a~ Doctor Danzis i-c-
lntes h, hi~ nfli<la"Vit, in return fol' t lie dnt.ies wh ich 
the ,nemh~rs of the .M.cdiea.1 Staff pr.rfo nn and arc 
reqn ired to pcrfon11: as such mcmhcl'S of tho Medi-
cal Sbrff, th ey arc rewar ded by having 010 full use 
of all the hospita l faci lities, including laborato-
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ries, im;trumcnts, cquiprnc11t, rnedica1 supplies and 
the TT ospital Library; that the members of the 
Med ical Staff th us ga in for thcwselve8 an in valu-
able experience nncl training by lJeing given th e 
opportun ity of diagno sing, treating aud mini ster-
ing to a larger number of cases during· the year, 
wit.It th eir rnany accompanyin g prob lems, than 
1:nwli <lodo rs ·would r ece ive in priv11.tr. praetiee; 
and he adds further , that it is only thnm gh ~mch 
experience and the oppo rtuni ty affo rded to study 
such a large munbe r of cases, togctl1er witl, the 
henfdit of cousultation with oth er membe rs of th e 
·Medical Staff, specialis ts in various fields , that the 
members of the ~luff each become more learned, 
more exper ien ced and thereforn more va1uable as 
a physic ian, to himself and of courS<:! also to the 
commun ity he se rve s. 

Under such fa ctR, as S<:!L forth iu the undenied 
affidavits of the defendant, the conclusion is in-
escapab le that the doctorR of th e M edicn l Staff are 
crnplo,vces of the K ewark Betl1 Israel Hospital, 
"·hell jud~:ed by I.he ru les for determining the 
status of employer-em ployee . 

N o great cita ti on of au tl1ol'itie.:;, it i::; submitted, 
is necessary to support the above well estab lished 
ru le. A case illustra tive of this doctrine and re-
lied upon by the court below, is Rssex C01inty 
Co1tnt-ry Cltt.b v. Chapman (Sup. Ct. 1934) , 113 
N . J. L. 182. 

There, an awar d of the Workmen's Compensa -
tion Bureau was affinue tl by the Cour t of Com-
mon Pleas. The ju dgment then came befor e the 
Supreme Cour t on a writ of certio ra ri. Chapman 
bad been a cadd y at the Country Club for thirty-
fou1· years. Cadd ies ·were selected by the cnddy -
mastcr an<l Hone were allowed to work on the 
cou1·se without a badge issued by him . They were 
paid sometimes by ibe players, and sometimes by 
the club. One of the issues raised by Lile club was 
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whether Chapman was an employee withi n the 
meaning of the "\Vorkmen's Compensation Act. 
ln affinning · the juclgrnent and holding that he ·was 
an employee, -.\lr . ,Justice Donges said: 

"There is a California case squarely in 
point. This is Clainnont Country Club v. 
lt1dusfrial Co-1nn-iission, 163 Pac. Hep. 209, 
·where the employment vrns practically tho 
same as in tl1e instant ca:c:;e, and wh er e, in a 
well 1·easo11ed opiniou, the employment wa s 
held to be established. In discussing the effect 
of the payment of compensation by the 
pla yers ·, instead of by the Club, the court said: 

'"'Nor indee d is the method of compensa-
tion dd.enniuative. 'l\1.kiug the single case 
of ·waiters, it is a ,vell-known fact tha t in some 
cstablislmrnnts they receive no vmgc from 
their employers, and are depe nden t entirely 
npon tlw 't ips ' which they 1·ec0ive from the 
persons ihey Berve, aud it ii:; equally a well -
known fact that in some instan ces this sys-
tern is carried to such an extent that the 
waiters th emselves pay the employers to ob-
tain tlrn omployrncnt. So hem it is not of 
consequence Lhat th e mernbel" should pay to 
th e caddy di rectly the a.mount he has earned, 
or pay it i11diredly through the medium of 
tl1e caddy mastor. .The eniploy,inent a.11d dis-
charge of the caddy cfo.ring all of the time 
,u,Jl-rnn. he fa tt.ot actually 1,i the suvice of a 
member is wholly ut1d~r th(', ro-ti-trnl of the 
co101try dub, a-t1,d this is the ddermina.t1t,e 
fad in th(', '!)1,attcr. 

"It would appear upon reason that a caddy 
at a golf club, who is selected by a caddy 
ma stee ancl is assigued to the various players 
by the cackly master, . as here, even if paid by 
the players, iB an emp loyee of the club within 
the meaning of the Compe11sation Act." 
(Jtalics ours.) 

That case clearly enunciates Urn rule that the 
mere method of compensation or the ,control in 
all details aml at all times is not the essential 
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factor in deter mining whet her or 11ot there is an 
employer-emp loyee relationship. It is throu gh the 
right t..o hire ancl cliseharg-e and the fact that the 
individ ual is subject to the general rule and con-
tro l of the employer whir.h <lccidcs whet her or 11ot 
nn individua l is an employee. 

The affidav its of the defe ndant, therefore, set 
forth und isp uted facts which show that the policy 
in questio11 wa;:, issu ed l,y Uie Newark Beth Israel 
Hospital a corporation; that the individuals whose 
lives were insnrc<l arc the rncmhc 1·s of the flfodical 
Sbrff who arc subject to the rules and regulations 
of the Board of Director s of the corporation which 
has the right to "h ire and fire", and furthermore 
thai the members of U1e Me<lical Staff are re-
warded for their services . 

'l1hc plaintiff in his briP.f lrn.s cited numerous 
cases "'' hlch hold that phy sicians of a hospital are 
not employee s. The majority of the cases cited 
by the plaintiff were acti ons in tort wl1erc the 
c.:onrt ww; deal iu g with Urn principle of rnspondeal 
supe1·i.or. In these ca8cB, the com-t wns not clcnl-
ing with the matter of determining what group 
of indiv idua ls are entitled to the munificent bene-
fits of an insurance statute. 

It is resped.fully subm ittecl tha t tho court be-
low was entirely sound in concluding thnt the dc-
formi nation of 11,,hat e01rntitutcs the employer -
employee status withi n the meauing of Sr.ction 
2(a), Ch. 53 of the Law s of 1927, does not depend 
upon whether or not. the hospital is respons ible 
iu tort for the ads of a staff phys ician. 'l1he sla t-
ntc exp ressly recites that for the purposes of the 
act, members of a labor nnion or of n.n nssocin-
tion engaged in tbe same occupati011 slrn.11 be con-
sidered employees of such un ion or of such asso-
uiation. Normall)\ the members of a lab or union 
or members of an association are not considered 
employees of such labor union or of the particu-
lar association. 
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On page 23 of his brief, the plaintiff cites the 
case of Wall vs. Board of Di•rectors, Deaf, Dwmb 
& Blind Llsyluni (78 Pac. 951 ), in which the court 
held that the physician of the asylum was not an 
employee. lt is significant to note, however, that 
tlrn court in that case <le0ided that the phy sieian 
was not FJ.n emp loyee, by dete rmining the int ent 
of the Legislature from the wording of the Sfo.t -
ute. ~rh e phy s icia 11 i11 that case wa s appo int ed 
for a definite term of two and one-half years and 
tJmt provis ion appeared in a separate section. 
Anot her sect ion prov ided for U1e removal of 
teachers mid employees who, incid enta lly, were 
not appoi n ted for a spec ific period. 

The t,;Ourt a pplied th e doctrine of cjusdem gen-
et'is and stated that within the meanin g of the 
stiltnte thP. form " teacher or employee" meant an 
employee who wa s like a teacher and did not in-
clude n doctor. The court in making- this con-
stn1Ction did not go into the question as to 
whether or not the physician was an employee 
because ol' any r esponsibili ty in tort to th ird par -
ties but a r rived. at I.he conclusion that he was not 
nn employee from the won.ling of the statute and 
the purpos e of the legis lation . 

The plah1tiff also Jays great stress on ihe case 
of Commonw ealth vs. Fitlcr, 2.:1 Atl. 568, on pages 
27 and 28 of his brief. In that case an informa -
tion in manU.amus was brought aga inst the heads 
ot the departments constituti ng the Civ il Service 
Roard ,rnd the Hoard of Chari ties of the City of 
Phila delphia, to show cause why they should not 
make and p1·omulgate ru les and reg ulat ions touc.h-
ing the Medical Services at the Phi ladelphia Hos -
pita l, aml \\'h)' they should 11ot appoint physic ians 
of the l>hi latlelp hia Ho spit al pur suan t to and in 
accorclnncc with an Act which provide~ that: 

" • "' • all officers, clerlrn, and crnployccs, ex-
cept the ass istan t s of the city solicitor, in the 
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several departments and subdivisions there-
of, or of any hoarcl nttnchecl thereto, shall be 
appoin te d by the lieatl of Wu:i salcl depart-
ment; but, from and after the passag·e of this 
act, uo such appointment or promotion of m1y 
subord inate official, exceptinlJ only of assi6t-
ants or lahorers employed for spec ial or tem-
porary purpose~, aml prof(j15sfonal experts 
mid such others as arc spcc ial.Iy excep ted by 
this act, shall be la,vfu l except when made 
under and in purs u ance of ru les and rep;ula-
tions provid ing for the ascr.rtainmcnt of the 
comparat ive fitness of all applicants for aµ-
pointments or prmnot ion by n systemntic, 
open, aud competitive exarn ina lio n of such 
app licants, which ru les reg ulat ions it 
shal l lw the duty of the mayor and tile hcadi:; 
of depa rt ments to ma ke and promu lgate 
with in sixty days afte r the passage of this 
ac t. '' (Ital ici:; ours.) 

The retu rn filed on behalf of the responde11fa-
set forth that the physicians of the Philadelphia 
Hospital were experts and not employees, officers 
or ::mborclinatc officials, aw1 therefore were ex-
empt from the operation of the Civil Servit~e fea-
tu r es of the Act r8(111irin g syRfomatic, open and 
eompetitive examinat ion as n pre-1'fH)Uisitc to 
appointment . It will be noted tha~ the n.ct by the 
part ita licized specifically excepts profess ionnl 
expe r ts . The cour t in considering- the matter con-
eluded t hat phys iciarn; and surge~ns were profes-
sional expe r ts within the rnea uing 01' the statute 
ancl therefore exempt. 'fbc court there specifi-
cally so.id: 

' 1 }1eml.Jer8 of the medical staIT did not then, 
an d do not now, obtain their n.ppointmcnl 
th rough a.pplicat-iorn; for electioJL or appoint-
11ie11t. They were then, and are now, selected 
on the bas is of their speelal profes::;iu11al fit-
ness, awl arc substantially invited or re-
quested to fake pos ition::; on the staff, allCl 
render service to th ose suffer ing from dis-
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CHl~e or acciclent1 and who a re unable, by r ca-
s011 of their poverty, to procure proper tTcat -
ment for themselves ." 

~Phat cnRe aptly illustrates the conten t ion which 
the dcfm1dant ha s been making, 11amely, 01at ibe 
determ ination of what in<lividuals a rc included 
·within a statutory classi fication must hc mn<lc 
from the wor<lillg of the act and 1:hc intent and 
purpose of the Legislature fl8 exprc:c;sed in the act . 

In iLe l•'itlr:r case, the inqu ir y was whether the 
Pennsylvan in Legis lature in enacting the statute 
had intended that doctors were to be subject to 
Civil Service examination s fo r appo intment and 
promotion in the same mall ner as subordinate offi-
cials an.cl la_v members. ~rhc court held thn.t since 
the act specifically excepted profes.sional experts, 
since docto1·s did not mnke app lication for ap -
pointmeut aud promotion as oth er subordinate 
officiate, 01· lay rncmhers, and further that since 
doctors, because of the ir schooling and special 
training, were invi ted to serve upo n the staff, 
ihc 1·cfor0., tha t act did not apply io ihem. 

,So, in the case at bar, the Act of 1902 as sup -
plemented by P . L . 1827, Ch. 53, Section 2(a), is 
not an act to regulate the adivit ies of doctors 
who arc the members of the Medical Stnff of a 
l1ospita 1, nor ye t, to regulate a hospita l 111 the con-
duct of its work, but on the eontrary, is an insur-
ance aci Uei:;ig1wting the inrliv idua ls who may be 
covern cl Ly group insurance. The Legi slatu re of 
the State of Kew Jer~ey has not lim ited the bene-
fits of group insurance to such as a re within the 
emp loyer- employee relationship as ordinarily 
conceived for the purposes of tort liabili ty, but 
has broadened that status by lhc Act of 1927 to 
include members of labor unio ns rmd members of 
11ssociaUon s. 

Becau::;c physicians and imrgeons may not be 
employ ees ur subordinate officials of a city withi11 
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the terms of a Civi l Service act, whicl1 expressly 
excepts profess ional expe rts, does not mean that 
such physicia ns and surgeons are not employees 
withi n the meani ng of an in sura nce ad, such as 
th e one here jn qu est ion . 

r:rhe defenda nt furt he l'mOl'e r espectf ully sub-
mits th at the doc.tors whose lives arc insured 
under the gro up policy in questio n ar c members of 
an assoc iati ou an<l as sur h are \vithin the express 
prov isions of the stat u te a uthoriz iug the issuance 
of gro up ins u rnncc . 

It is allege d in the complaint in pnragraphs 6 
and 7 ( Case , p . 7) that the lives insured arc 
members of the P hysicians and Docto r s Endow -
ment F und. The only reasonable infere nce from 
such allegati on is that the Physiciaus and Doctors 
Endowment F und is an Assoc iatiou. In addition, 
it is not denied tliat the Doctors are members of 
the Medical Sta ff of the NewoTk Beth Israel Hos-
pital. It is admitted in the pla intiff's brief on 
page 20 tha t th e Doctors "a,·e a gro up of pro-
fession al experts banded togc t~1er by il common 
in te res t, meeting and working toget her in a com-
mon laboratory". · 

Sueh allcg at io1rn and adm issiom; of I.he plain-
tiff clear ly est ablish tJrnt the phys icians aml sm·-
geo11s insur ed a re members of an association "who 
ar e active ly engaged in the same occupation". 

Section 2(a) does not limit the issuance of a 
volicy of group im;urance only to an employer or 
Lo a labor uuion for llic benefit of employees or 
members of th e lab or union who u11der the Act 
arc also considered employees, but it perm its the 
issua nce of grou p insurance to any association 
which bas not less than fifty mcmbern ancl where 
these members are actively engaged ln the same 
occupatio n. It would, of course, be ridiculous to 
contend iha t phys icians and surgeons are not ac-
tively engaged in the same occupa tion, 
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The defenda11t submits tha t i t needs 110 exten-
sive argument to establish that by Section 2(a) 
of Ch. 53, P . L ., 1927, the Legis lature intended that 
group insurance cou1cl !Jc i ssued to fi.fty or more 
persons engaged in the same occu pation prov ided 
the master policy is issued in the nnme of an em-
ployer, labo r union Ol' associatio n. The Act would 
not be constitutiona l were it limited just to em-
ployees and members of labor unions and did not 
include any or all other assoc iations. It would 
be uncons ti tutional for the reason that i t would 
be an express violation of th e New Jersey Con-
stitution, Art icfo 4, Sectio n 7, Paragraph 11, which 
provides : 

"T he leg islatu re shall not pass private, 
local or special laws in any of the following 
enumerated cases, that is to say : 

"Gran ting to any corporat ion, association 
O I' ind ividual any exclusive pr ivilege, immun-
ity or franChise whatever." 

Chapter 53, P. L., 1927, Which supplements the 
Laws of 1902, Chapter 134, is part of the Gener al 
Insu r ance Law of the State of New Jersey, and it 
was not passed i11 conformity with the provisio ns 
necessary for local or special laws. If it is limite d 
to grant the privileges and benefits of group in -
i:mrnncc me rely to employees and labor unions and 
its members, it would be within the pro hib ition 
of the const itution grant ing exclus ive pr ivilege 
to an associat ion or indi v idnal. An act of course 
is to be construed to be eonstitutional rat her tha n 
unconsti tutional. By construing that act to include 
any and all gro ups of indiv idunls actively engag-e<l 
in the same occupation who have banded them -
selves into an association, it would be constitu-
tional. Under the latter construct ion, it would be 
a fai r and reasonable class ification and it has been 
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r epeatedly held in Kew J ersey that a general law 
must be r easonable in it s class ifica tion , so that 
the benefit s of the sta tu te arc ava ilable to all 
citizens and docs not exclude some merely because 
the legislat ure has a rbitraril y dr awn th e line . 

As a general insuran ce hnv, Seetion 2(a ), mus t 
he ap plicable to all w l10 may rea sonably wish to 
take out ins urance in th e Stnt.o of ~c w ,Jersey . It, 
of com·se, is appare nt that it is violat ing LLe con-
st itutional prohib itio u against spec ial lnws, if , as 
pa l'L of the gener al Motor Vehicle Law of the 
Staie of New .Jers ey, the Leg islature pnssccl nn 
act th at all member s of a labor u1Lion may be per-
mit ted to <lrive their moto r veh icles upo11 tl1c 
hi ghways a t sixty miles an hour 1 lea ving the pr o-
visi ons as to forty miles pel' hour now on the 
sta tut e books, app licable as to all others . 

It is respec tfu lly irnbmitted that it ir,; equall~' an 
unreas onahle class ificati on and t herefor e prohib-
ite d by ihe constit ution for Uie Legis lature to pass 
1-rn act permit ting a certa in type of i1rn11rnnce to 
be issu c<l to labor union s ouly. On th e other l iand , 
howevr,r, constru ing the aci to mea n that i t per~ 
m it s the iss uanee of g-ronp immr ance Lo insur e the 
lives of ind ivid uals ,vbo ar c members of any or-
ganiza tion of fif ty or more members, engag~ cl in 
tl1e same occupat ion, is a reasonnh le clasi:;iilcat ion 
because the benefits of the stat11te arc open gen-
era lly lo the citize ns of the state cle~irous of ii.tis 
type of ins ura nce. 

In Wanse r v. H oos (C t. of E & A 1897) 60 N . J. 
L. 482, the Court held an act io be inva lid on Lbc 
gro m1cl that ''pop ulation '' was not a legiti mate 
classificati on for the p1irposcs of the act. ..Hr. 
Jus tice Depue s11id a i p. 525 : 

"T he court s, in a sc rim; of cases too numer-
ous to be cited, have g-iven to this consti tu-
tional provh; ion a fixocl coJJ::;i ructio11. Tn the 
first case in 1vhicli t11i:, p rovision came befor e 
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the court, a general law, a8 contra-distin-
guished from a spedal or local law wiO.Uu the 
meaning of the constitution, wa:-: defined to 
be a la w tlrnt embraced a class of subjeet8 or 
places and did not omit any subject or place 
naturally belonging to such a class. V m1. Riper 
v. Parsons, 11 Vroom 1. 

"The test of the generality of a law 
adopted is that it shall embraee all and e.r--
clude none whose conditions and wants render 
such legislation equally appropriate to them 
as a. cla::;i. It is also equally well settled hy 
decisions of our courts that, although popula -
tion mav be mnde the basis of clas sification 
in stat uie s relatin g to municipa l bodies, sud, 
a cla ssificat ion cannot be rnac1e the means of 
evading the constitutional interdict of loeal 
or special laws. The: <]Uestion ,vhether any 
pa1·ticular statute is local or special must be 
determined not upo11 its comp lia11ce with a 
legislative clas sification , but upon whether, 
havin g regard to the character of Uie legisla-
tion and the limitation upon it conta ined in 
the ad, the , statute is or is not a gcne rHl law 
as defined bv th e cour ts. 

The Supr~eme Court of U1e United States 
has likew ise proceeded upon this principle in 
deciding upon the validity of statutes under 
the- equality clause in the fourteentb amencl-
mm1t to the federal constitution . In Gulf, 
Colorado and Santa Fe Railn•ay Co. v. Ellis, 
165 U. S. 150, th e court held that there migl1t 
be classification for the purposes of legi sla-
tion, but that the mere fact of classification 
was not sufficient to relieve a statute from 
the reach of the equa lity clause of the fon r -
teenth amendment, and that in all cases it 
mnst appear not merely that a classific ation 
has been made, but also that it is based up on 
some reasonable ground-----£omething which 
bears fl just nnd prnper relation to tltc a_t-
ternpted classification, nnd is 11ot a mere arbi-
tra ry se lection; and in Uic applica tio n of that 
pi-i11C.iplc the eourt :::;ct aside an act ·of state 
legislation as in violation of tlt e constitutional 
provision.' 1 {Italics ou rs;) 
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ln the case of Budd v. ;.f,_wncock, C oniptroller 
(Sup . Ct. 1901) 66 N . J. L. 133, the coui-t said, 

"A lmv is special in a consti tuti onal sense 
when, by for ce of an inherent limitation, i t 
r,,rhitrar'lly separcites some versons, places or 
things from others upon ,vhich, but for such 
limitat ion, it wou ld operate. rn 1c test of a 
Rpccial law is the appropriateness of its pro-
visions to the objects that it excludes. Tt is 
not, therefore, what a law includes that makes 
it specia l, !Jut what it excludes . If nothing 
be excluded that shou ld be conta ined the Jaw 
is genera l. VVithin thi s distin ction between 
a special and a ge11eral law, the question in 
every case is whether any appropriate objeet 
is excluded to which the law, but for its limi-
tation s, ,vould apply. If the only limitation 
contained in a law is a legitimate class ifica-
tion of it s objects it is a genera l la,v. Hence , 
if the object of a law have charncieristics so 
distinct as reasonably to form for the pur-
pose legis lated upon, a class hy itself, the law 
is g'eneral, notwithstauding it operates upon 
a single object only; for a law is not general 
because it operates upon every person in the 
state, but hccause every person that can be 
brought within it s predicame nt becomes sub-
ject to its operation. 

"If any system of classification can be sug-
gested, or, what is the same thing, if any ex-
cluded object, can be pointed out, there will 
be at least ground for argument as to the spe-
cial character of this law. If, on the contrary, 
this act is special only in the sense that its 
object is single , the quest ion of its specia l 
character in a lega l sense does not arise." 
(Italics ours .) 

r:I.'he general insurarwe law is passed fo r the 
benefit of all citizens of the State who desire in-
surance. To exclude such persons who arc not 
employees or uo t memben, of a labor union but 
are members of an association whose membership 

I 
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is fifty or more, an d ·whose members are engaged 
in the same occupation, ,vould be an arbitrary and 
capricious classification. 

Not only it: an arbitrary or elusive classifica-
tion undc1: a Rt.atntc void ~nder the State eonsti-
tut ion, i t is also void under Section 1 of Ar ticle 
14 of the Federal Constitution wl1ich prohib its 
the making- or enforcing of a law which abridges 
the privilege::; or immunities of citi7,cn:-: or denies 
.any person within its jurisdiction the equal pro-
tection of the laws. 

T11 the case of Jn re Vaii Horne (Ch. 1908) 74 
N. J. Eq. 600, an act of 1898 made it a misde -
meanor to ad mit children under sixteen years to 
theatre s lmt exempted from iti:; operation enter -
t ainments held on public piern . The defendant 
wa s apprehended for the violation of the statute, 
and brought a writ of habeas corpus. The Court 
held that the statute violated the Fourteenth 
Ame ndment. to the United States Constitution be-
cause it made an arbitrary dist inction between 
JJlaccs of entertainment. The learned Vice Chan -
cellor Garrison said: 

"I have reached the condusion that the 
statute is in conflict with the fourteenth 
amendment of the federal constitution, and 
is, therefore , unconstitutional, at least so far 
as respects the sect ion in qur,stio n . 

"'Equal pr ote d ion of the laws' must cer-
tainly mean equal security or burden, under 
the 1::nvs, to every one similaT ly situated. 

A statute to ·escape condemnation as in-
fringing- the rights guaranteed by th is amend -
ment, 1wnst hea.r al-i.ke ,upon all 'lrufrvidna 1s 
a.nd classes and districts tha t are similarly 
situated, in a sirnilar mwiner, and ,vith uni -
formity; otherwise, there would be unjust dis-
crimination, ,vhich this constitutional man-
date prohibits. , 

'rhe purpose of the constitutional amend -
ment must have been to prevent that which 
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was arbitrary or capric ious, and to require 
uniformi ty mid ecprnl ity nnd t':1' like eo11ditions. 

The 80-called police power of Lhe legisla-
ttue which enables it to make re gulations and 
restrict ions to protec t th e healt h , morals, 
safety and welfare of the people uudou bteUly 
just ifies the ennctrnent of mm,y laws ,vbich 
iu terfe re with an d 1,e,!:!:ulaLe the eunduct of the 
individual in his rel~tions to the public, and 
the jud gment of the legis lat ure ii:; to he given 
great, if not controllin g, weip;hl as to what 
conduct on the par t. of indi vidual s constitutes 
a menace to the health , 111ora ls1 8afet,y or wel-
fare of the gene ral public, and its dete, ·mina -
tion will r arely if ever be i:ntcrfo rcd with by 
Lhe cour ts. But t1lis does not ju stif y a legis-
lative enactm ent wl1ich discr iminntes where 
there is no ln-J.sis f or Uiscrimination." (Italics 
our s.) 

ln Wei1na,r Slora_ge Cu. v. Dill (Ch . 1928) 103 
N . • T. ~q. 307, Vice ChanceJlor Buchanan held un-
c01rntitut ional the 1921 Act ,viiich impo sed a tax 
on the 1rne of Rtafo highw ays by cornmou tarrier 
motor vehicles, exempting all othe r vehicles, in-
cluding carr iers, not " common cnnicrs", upon the 
ground th at i.t de nied t.hr. complninnnt equal }Jl'O-
tect ion of the laws unilfff the r n iterl StntP.s Consti-
tutio n. The learned Vice Chancellor said : 

.in may also be pointed out that the stat-
ute in: question is invalid hecn,rne of eontra-
vrmtion of t he fe<lera.l constitut ion in another 
r espect. By scc6on l. of the fom-tecntb 
n.mendmcn t, no stale may 'de ny to auy person 
within it s jur isdiction the equal prot ection 
of tho laws. ' T he leg islative power s of a state 
are the reby limite d to the exten t that i t mny 
not enact laws which do not have equa l appli-
c;1tion to a ll ""1vl10 arc in the same si tuation or 
circumstances. 

A statu te may dist ingui sh betwee n different. 
situations and circumstan ces; it 11111y operate 
cliffcumtly upon such persons as a.re elassified 
toget her becau se of one set of circumstances 
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from its operation on the persons coming 
und er anotller clnssificati on. Bu L it must 
'opera te equa lly and uniformly up on all per-
sons in siUiilar cil'Curnstances.' Kentucky Rail-
road Tax Cases, 116 U.S. 321,337. Henc e, it 
must operate eqnaily and u1iiforlTily on nll 
p er sons in each class, and clas sificat ions may 
11ot be mncle by a rbitra ry se lection so that 
p ersons who a rc actua l1y in similar ci rcum-
stnnces nre placed in differe n t classifications. 

Tlw class ification made by the sta tute 'mnst 
he based upon some rea l and substan tia l <lis-
tinc tiou, hearing a re as onabl e and just r ela-
tion to the thing s in re spec t to which such 
class ification is imposed.' 8ot1,thern Railway 
Co. v. Greene, 216 U.S. 400 (at p. 417). The 
class ificat ion must be 'reasonab le, not arbi-
tra ry,' and must 'res t upon dii:;tinctions hav-
ing a fair and substa ntia l re lati on to th e ob-
jects soug ht to be accomplislied by the legis -
la tio n. ' Atchison dfo. Rai Vway Y. Vosburg, 238 
Tl. S. !i6 (at p. 5D). So, also P owe r Mfg. Co. v. 
Saunders, 274 Tl. S. 490; Q~aker C-ity Gau Co. 
v. Pennsyli·an-ia, 277 U.S. 389." 

In the case of Gulf, Cotorndo &'; Santa F e Rail -
WOJJ Compa,11y v. Ellis (1897) 165 U. S. 150, the 
Uni ted States S upreme Court sai d in part : 

!!The state may uot sav that all whit e men 
shall be subjecte d to th e~ payment of the at-
torney's fees of par ties successf ully suing 
them, nnd a11 bla ck men not. It may not say 
th at all men beyond a cer tain age sha]l be 
alone thus subj ecte d, or all men possessed of 
a ccr iai 11 wcnlth. These are dist inct.ions which 
do not furn ish any pro per bas is for the at -
tempted classification . That must alwn.ys res t 
upon some di1Icrcncc which bears a reaso n-
able and just relation to th e act in respect to 
which the elassificati on is proposed, a nd can 
never be made arb itraril y and without any 
such basis." 

,a • • It is apparent t~a t the rncro fact of 
class ification is not sufficient to rel ieve a stat-
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utc from tho rea0h of tl ie equal ity clause of the 
Four tee nth Amendment, and tha t in all cases 
it must appear not only that a clnssificn.tion 
has been made, but also that it is one based 
upon Rome reasonable grou nd-some differ-
ence ,vhieh bears a jus t antl prope r re] aLion 
to the attemp ted classification - and is not a 
more arbitrary selection. 'l.,.cstcd by these 
pr inc~ples ,t:1e statute in controversy cannot be 
i:-nst:uned. 

To constr 1rn the Group Tnsm·nncc Statntc as 
npply ing only to employer-employee 1·elat io11sh ips 
and members of a labor union and not any and a11 
other associatio ns, \\·ould be io make a classifica -
tion Uiat is a rbitrary and unreasona lJle, because 
by "arbitra ry selection" perso ns who arc actuall y 
in similar circumstances nre placP.cl in d ifferen t 
class ifications, as was said by Vice Chancellor 
Buchanan. It would al so make a di stinct ion which 
,vould not he any proper basis for U1e attempted 
dai;~ification, and tlie c.xdusion of members of 
a Rsociations having fift y or morr, member!:i en-
gngwl in the same or.C11pai:i011 from the benefits 
accorded the employees of an employer and th e 
membe rs of a labor un ion und er a n act, wonld be 
to crea te a difference w bich, in the word s of the 
UlliteJ. Sta tes Supreme Court, bea rs no "reason-
able and just relation to th e act in respect to whid1 
the classifi c:ation is proposnl' ', namely, the bene-
fits Qf gro up insurance to tho i11clividuals of th e 
State of New Jersey. 

It may not be r emiss at this point to sta te ~ener-
ally wha t const it utes gro up insurance. The word-
ing of the Group l11sura 11ce Statul l.::!s tl1rou ghout 
thr. country is mor e or 11.::!ss the sumo in that it 
includes not merely an employer-omploycf! rela-
tionship, but other org-n11iznt ions of fl given siz.e, 
usually fifty or more livP-s to be insured. A mas -
te r policy is issued to tho employer or to the 
organization and the lives in sured arc the em-
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ployeec, which as has been above set forth, under 
mrnh statute means ah;o tho members of an asso-
ciation. The premium i s paid partiall y by the 
employer and part .ially by tlie employee . The 
adm inistrat iv e work in the collection of the pre-
miums and maintaining the list of the lives insured 
i,:, all performed by tl1c employer, be he the mas ter 
or be it an association. 

The cxpcns0 of Ruch administration is th en 
shif ted from the insurance company to the mas-
ter, employer or association, and in consequence 
a lo,ver rate of insurance may be charged. There 
is a f urOier reason why the rate of insurance 
uuder such contracts can lw lo,vcrcd, and that is, 
that the imm ranec company is, by this form of 
contract, assured that the r e shall be ahvays at 
lea st fifty or more lives covered by insurance fo r 
which the pr emium is paid. 

Under the ordinary type of policy issued to an 
ind ividual, ,vhen he dies the death hi:mefits nrc 
pay able and the ins ur ance company, through its 
agents , must contin ua11y canvas for another life 
so th at its risks, based upon the insurance tables 
ic;hall be wide ly distributed. Under the gr oup in-
surance a.rrangement 1 however, if an employee 
dies 1 the emp loyer usually engages another em-
ployee who automat ically bec omes insnred under 
the master po licy , being a safeguard to the insur -
ance comp any th at there will always be at least 
fifty liv 12s insured payi11g premiums. 

This saving of administr a tive e:xpe~1se and the 
spread ing of tbe risks over a eonstant definitel y 
kno,vn number of lives within th e same risk firld 
is equally true whether such po licy is issued to an 
mnployer or t:o a labor union or to an association, 
,vher e tl1c employee-members nre activel y engaged 
in the same occupation. 
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Ill. No right of action is given to a member 
of the general public under the provisions of 
the Statutes relating to group insurance. 

'l1his actio n was insti tuteU by the plain t iff as a 
common info rmer pu rsuant to the p rovis ions of 
Chapter 247 P . L . 1903, t it le 2, lfovis ion of 1937, 
2 :46-1 to 6. That act r equire s the plainti ff to 
e11dorse upon the p roce ss issued the t it le of the 
stat ute up o11 which tlie act.ion is found ed. The 
sta tu te endorsed on the proc ess by the plaint iff 
is " Law s of 1895, Ch. 168, as amen<le<l l>y P . L. 
1927, Ch. 1G7" (Case, p. 5). 'rhi s is the stn tnte 
which prohibits discr iminat ion and is discussed 
unde r P oint I of this bl·icf. 

As has been poiuted out under Poi nt 1, there is 
no c1i:-;crim ination nll lcss ideutical types of poli cies 
are issued to two or mor e individ1111ls of the same 
li fe expectancy, at diff' crent rat es of prr.rn ium. r11be 
uncontraclictetl facts in the case at bar show that 
tlu;1 mies char g·ed for the gToup insurance issued 
to t he docto r s is accor<ling to ihe sta ndard manual 
of !'ates filed wi1'h nnd a1Jproved by the Commis-
sioner of Banking and Twmnrncu. 

The plaint iff, how eve r, in h is complaint (Case, 
p . 7, lines 32-40) and in his argument refer::; to P. 
L.1927, Ch. 53, which defines group i11sunrn cc am l 
is u su pp lement lo the Aet of 1902, Ch . 134. The 
1895· act p rovide s in Section 2 thai a per son who 
violates the provisions of Sect ion 1, wl1ich is tbc 
di::-criminat ion sectio n shall forfe it a nd pay for 
each offense the sum of $100.00 for every iwcnty-
fivc hundred dollar s of insurance or fraction 
thereo f, which is to be sued for and recovered with 
costs in an action at law. 

rriw Act of 1902, Chapter 134, as suppleme nted 
hy P. L. 1927, Ch. 50, known as ih e group insur ~ 
ance statute, docs not give a right of action to 

I 



45 

an informer. The pen alty for the violation of 
the 1902 Ac t and the supplements is to be found 
iu Section 89, Ch. 134, of the Act of l!J02, and the 
pena lty for the vio]ation of th e gr oup insu rance 
act iH $500.00. It is a penalty, however, ·which 
Section 89 express ly provides eau be sued for and 
collected only by the Commissioner of Banking-
and I nsurance. 

The separate penalty pro vis ions for the hvo 
acts in quest ion have remained inta ct and have 
Leen can ied into t]rn Revised Statutes of 1937. 
rritle 17 has three sub-titles, the third of which 
deals with insu ran ce . The provisions as to dis-
tinctions and di scrimina tions ar e found in 17 :34-
45. The pe nal ty for the violation of t he discrimi-
nat ion section is found in 1.7 :34-46, which states 
in part: 

"A per son who vio lates any of the provi-
sions of Section 17 :34-45 of this title shall for 
eve ry offeuce forfeit, etc.'' 

This latter section is the one which ent itle s an 
informer to maintain a suit. 

The prnv ision s with respect to group insurance 
are to he found in 17 :34-31. The provisio ns ·with 
respec t to the viol ati on of that provision a.re found 
in 17 :33-2, th is latter paragraph being the one 
which requires the Commissione r of Banki ng and 
fosura uee to sue fo r the penalty of $500.00 for 
violation . 

A violation, if any , of Ch. 53, P . L . 1927, the 
group insurance p rovision, a supplement to the 
act of 1902, Ch. 134, does not mean that there has 
been dis crim ina tion or distinction between in -
sure ds of th e same class and equal expectation 
of life. 

The defendant, tl1ercfore, r espectf ully s_ubmHs 
that the issuance of the group policy in the case 
at bar does not violate the anti-d iscr iminatio n 
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st.a.tut es bccansc the uncontTad lcted proof clearly 
estab lishes that different rates of insul'ance have 
not been cha rged for lnsur ods hold ing the same 
type of policy a11d hav iug the same life expec-
tancy . rl1he defendant further contends that thr 
members of the }fodical Staff of the Newark 
Bet h Isr ael Hospital are a pro per group eligible 
for gToup insurance within the meaning of the 
group insurance statute, and th irdly, the defeud -
au t rei:;pect fully subm its tU.at tile plaintiff has no 
standing to bring an action q_ucstioning the com-
pl iance with the gr oup insurance act, because that 
rig ht is give n only to.t he Commissioner of Bank-
ing and Ins ur ance. 

IV. A motion lo strike a pleading upon 
the ground of sham which is suppo rted by 
affidavits will be granted when the opposing 
party does not submit affidavits stating facts 
which are competent proof to make an issue 
of fact. 

The defe ndant respectfu lly submit::; that the 
action of the trial court was ent irely proper in 
stri king the complaint upon the nfndavitR sub-
mitted hy the defendant, and in hold ing that the 
affidavit. of the plainti ff did not make an issue of 
fac t, because such affidavit did not state facts 
which were compet ent proof. 

'11he plain ti1I in oppos ition to the defendant's 
motion imb mitt e<l only one affidavit. It was the 
affidavit of ,fohn Rybasack, the pla intiff. No other 
n.ff-idavi1:8 'iV(-H'P. suhmitted by the pla in tiff . 

Tlie affidavi 1: of J obn Rybasack does not allege 
any facts which could in any sense of the word be 
considere d competent, r elevant and material proof 
or evide nce. Paragrnph ::l of J"ohn HyLasack's 
affidavit is irrelevan t aut l i11unatcl"ial (Case, IJP· 
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34-40). Paragraph 4 in its most favorable aspect 
is merely argument (Case, p. 40). rnie plaintiff 
sta tes nei ther the source of his information nor 
does he show that the stateme nts to which he has 
sworn are within his knowledge. Besides being 
merely argument, the statements therein made are 
hearsay. 

An issue of fac t is not created by the opposing 
party stating in an affidavit that the statements 
made in the moving party's affidavits cannot be 
true, or by a mere denial of what the affiants have 
said. Pariieu1arly is this so when it is obvious 
from the affidavit of the opposing party, as it is 
in the case of John Rybasack, that he has no 
knowledge or information, or is not in the posi-
tion to have any lmowledgc or information on the 
facts of the case. Mere denials are all that the 
pla intiff John Ryba sack has set up in paragraphs 
5, G and 7 of his affidavit ( Case, p. 41). 

This court, in the case of Hegerty v. Frazie1· 
(0 !. of l: & A 1936), llG N. J. L. 406, affirmed a 
motion to strike a complaint for the reasons ex-
pressed by Judge Law rencc who had heard the 
motion. Judge Lawrence said in part: 

'" • • That (affidavit) of the plaintiff 
states Uiat the part of defendants' affidavits 
stating that no· one but Lewis Butler had any-
th ing to do with the operation of the auto-
mobile and tha t Alma 1rrazier and Letha 
Muttrie, did not control the operation of it or 
exercise <lo minion over it is u.ntnw. The 
suttrcc of his knowledge is not given nor are 
any facts or c-ircumstances within his knowl-
edge given which would j-iistify his statement. 
The concluding paragraph of his affidavit is 
as follows: 'Deponent further states tha t to 
the best of his knowledge and belief the said 
Alma Fra.-;ier, Lewis Butler and Letha 
Mnttrie on the lUght in question were engaged 
in a joint enterprise . ' Again no j(u.:ts or cir-
cmnstances are given which ,vould be received 
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in evidence at the trial and as to which he 
would be permitted to testify." (Italics ours.) 

In Ba.ylcs v. Raton (Ct. of E & A 1931), 108 
)L ,J. L . 172, a motion had been made to strike an 
answer and counterc lairn. rl1hc st riking of the 
answe r an<l c;ounterclaim was affirmed and al-
though the defendants had submitted affidavits, 
the court gave the following rea sons for affirm-
ancc, in the course of its opinion: 

"The affidavit contains nothing in the way 
of proof upou these fundamcntnl question s, 
and we think the Cir cuit Court therefore was 
righ t in striking out the count er-claims in each 
of the cases and Lhai the judgments und er 
review should be affirmed." 

Previously the court bad said: 

"There is not hing whatever in the defend-
ant's affidavit which was submit ted on the ar-
gument of the motion to stri ke out, which 
jmpenches the validity of the plaintiff's cause 
of action, and the afficlnvits submittea by 
plaintiff fully support bis cla im. 

1 '• • • We find nothing in defendant's 
affidavit in the way of pmof of the facts ,ipon 
which the counter-claim is based. 

'' In the case snb judice, tlle defendant did 
not by his affidavit or other proof show facts 
<leemeU by the judge hea rin g the motion suffi-
cient to entitle him to sw;:;tain his counter-
claim and his conclus ion that they were not 
sufficien t should not be set aside bY this court 
unless tl1e sufficiency clearly appear::; . 

We are of the opin ion that such sufficiency 
docs 11ot clearly appear . 

An examination of the pleadings an<l the 
affidavit of the defendant clearly shows that 
the sfotements contai1icd in defendcmt's affi-
davit were not within his own knowledge but 
based upon hearsay." (Italics ours .) 
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The Uefendant submits that the affidavit of the 
plain tiff ,T ohn Ryhasack contains not hing in the 
way of proof, no statement as to the source of his 
knowledge or any facts or circumstances within 
his knowledge. As to the whole affidavit , it could 
be said, as the court stated in lleggerly v. Frazier, 
s1tpra, •'no fads or circumstances arc given which 
would he received in evidence at tl1c trial, and 
as to which he would be permitted to testify." 

In contrast to the affidavit of the plaintiff, the 
defend ant had submitted affidavits ,vhieh recited 
facts within the knowledge of the particular 
affiants : }fr. Little , that the policy was issued 
upon the application of the N r.wark Beth Israel 
Hospi tal; th at the Tates of premiums were in ac-
cordance with the manual of rates on file and 
approved by the Commissioner of ;Banking and 
Tnsurance; that the hospital represented to the 
defendant that !he Joe.tors of !be Medical Staff 
were employed for the performaucc of tlie medical, 
surgical am/. dental functions of the hospita1 
(Case , pp. 13-14). 

Doct or Abrnms' affidavit reci ted that he, as a 
member of the )fedical Staff, was authorized by 
th e Board of Directors of th e Newark Beth l8rael 
Hospita l to make application on behalf of the 
hospital for the insurance under a group insur-
ance policy (Case, p. 16). 

The affidavit of 1-ifr. Brook ins recited that the 
policy attached to his affidavit is a true copy of 
th e policy issued together with the application 
attac l,ed the re to (Case , p. 21). 

The affidavit of Doctor Dan;,;is, Chi8f of Staff 
of the Ne·wark Beth Israel Hospital, recites in de-
tail the duties and obligations of the members of 
the Medical Staff, the control exercised by the 
Board of Directors, and the reward recei,ved by 
th e members of the -:V[edical Staff, who arc the 
employees, for the performance of their duties 
( Case, p. 18). 
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Conclusion . 

It is respectfully snbmitt ed that the anti-dis-
crimi na tion stat ute of 1895 as amende d hy Chap-
ter 167 of iltc Laws of 1927 ha s no applica tion to 
the contrad of insurance issued in tbe case at ba r . 
Tha t act prohibits mer ely <lisi iuction or discrim -
ination in favor of ind ividua ls hetwce u iusurcds 
"of th e same class" . In sur eds of the sa me class 
are those who have the smne iclenticnl policies. 
Tbat act says nothin g about what classes of i11-

surcd there shall be. Being a penal sta tute, it of 
com·sc, must be construeU sfr ictly and not ex-
t011ded or en larged by co11siruci io11. 

Nor does t hat act. recite directly or by any 
p rope1· inference th at only certnin des ignated 
classes ar e p e rn1ittcrl. ~l'hc net has r eference 
mere ly to .such classes as are crentc d by the vari-
ous typ es of poli cies as arc iss trnd, and it states 
tha t th ere shall be 110 distin ct ion between tJie in-
dividuals of any cla8::>, i. c., a8 between the insured 
- policybol<lers - of the same, identical contracts 
or policies of insurance. 

The compla int itsel f un<ler ib; most favorable 
construction alleges not that th en:i is a differ ent 
r ate cLarg ·ed fo r other cont rn cts of group i11sm·-
ancc iss ued by the defendan t, but, 011 the contra ry, 
the di red alJcgatio n is t.llat the 1·at.es charged 
und er the cont ract in the case at bar are different 
th an those charged und er different types of con-
tra cts of insur ance. Tile wor<l "simila r", use<l in 
the compla int, does not mean ".ide ntical" but only 
'' rese mbling in some respects.'' 

Tl1ere is no denial tliat the rate of premi ums is 
hase<l upou the S tandard '\ ranu al Hates for Group 
Tnsur ance, as .filed with the Commissioner of 
Hanking- and lu sur ance . 

Furthermore, the complain t was prop erly 
stric ken as sham becau se as appears by the un-

I 
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<.:ontraclicied affidavits of the defendant, this pol-
icy of group insurance was issued to the K cwark 
B0th Israel Ho:-:pital, a eorporation, and that there 
is an employer-employee relationsbip behvcen the 
doctors of the medical staff who constitute the 
individual insured under the policy of gToup in -
surance involved, and the Hospital, within the 
meaning of Section 2(a) of Chapter 50 of the 
Law s of 1927, wl1icb is a supplement to the Ad of 
1902, Ch. 134. 

rrhc Newark Beth l srne l HoRpital has the right 
t o hire anrl diRe:barge the rn0mhr.rs of the ?vfedical 
Staff 1vhose lives are insured under the policy of 
gr oup in sura nce. It makes rules and regulations 
for their conduct and the manner in ·which th ey 
are to perform the work of the Hospital, and the 
doctors of the medical staff -recei vo a reward or 
eumpernmtion, for the i::;ervices which they render. 
lt is obvious that a violation, if aity, of t.be group 
insurance provision of the 1902 General Institute 
Etn.tute as supplrmr.ntcd if; punishable under the 
pena lty provisions of that act only, and tlrn suit 
for the penalty ca11not be instituted by a eommon 
informer. An informer may only bring a suit for 
the violation of the 1895 anti-discrimination stat-
ut e and its provisions, as amended. 

The allegations of tbc complaint are , therefore, 
defo1ite ]y sltam, 

The allegations of the complaint are also friv-
olou s and do uot state a good, legal and sufficient 
cause of action lJeeause even under the complaint 
as it stands, cons id ered in_ its mus t favorable 
light, the allegations arc that a contract of insur-
nnce 1vas issued insuring tlrn lives of tlw memberr::. 
of an association. Clear ly, this is permitted by 
the Group Insurance provisions of the General 
Insurance A.ct of 1902 as supplemented which 
pr ov ides that for the purposes of that act, the 
memLen:3 of a labor union or of an assoc iation 
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who are actively engaged in the same occupation 
::;hall be couside rcd employees of suc li as!:lociation. 
lf that act i~ not eorn,truccl to mcau uny and all 
:rnsocint ions havin g fift y or mo1'P- mr,mhers who 
are engaged in the same occupatio n, it woul d be 
unconstitut ional, both by the provisions of the 
:\few ,Jersey Constitution prohibiting; special and 
Joeal lmvs, because th is \voultl Ue an u11reasonablc 
das1'ificat ion , and under the l:nited Statci:l Con-
stitnt ior1, hecnm:e ii'. vi0ln.tr.~ tho Fonrteenth 
Amendment of the Federal Const it utio n which 
proh ibits tl1e making or enforcing of ru1y law which 
abridges the priv ileges or immunities of citizens. 

F i11ally, tLe uuly affi<lavit of the plaintiff Ll..id 
not raise an issue of fad Uccause suc h affi<lavit 
does not st ate the source or knowledge of the 
plaintiff ns an affiant, nor does -it. set. fol'th m1y 
facts or circ umsta nces which would be competent, 
mate rial and relevant evidence on a trial. 

IL iti 1·espectfully submitted t hat the tri al court 
<.lid not en in d rikiu g· tlte cornplaiui a11d iu order-
ing- the entry of a ju dgment iu favor of Uie <le-
fernfa11t and aga in st the pl aint iff . 

It is, therefore, respectfully submitted that the 
judgment below should be affirmed. 

LIN DABURY, DEPUE & FAt:LKS, 

Attorneys fur Defen<laui -lfospon <leut. 

\•\T ALT E il }{'. W ALDA u, 
Of Uoum;cl. 

rro Bv. OnAT.T,Y AnGUED DY \VA J,TJrn F. VifALDA Lf. 








