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Notice of Appeal to Court of Errors
-- X and Appeals.

(Filed March 16, 1920.) 10
NewilcrartiSupreme (imitrt

Bronislaw Grijnuk, Admr. ad
pros, of the Estate of Michael

Grijnuk, Action at
Plaintiff-Respondent, Law.
On Appeal
Vs. from Sup- ao

William .G. x McAdoo, Director reme Court.

General of Rairoads,;

/IDefendant-Appellant.

To: Alexander Simpson, Esq.,

0o Attorney, of Plaintiff.

Take Notice that the defendant appeals to
the Court of Errors and Appeals from, the
whole of the judgment entered in this cause.

Dated March 3, 1920. 8o

Yours respectfully,
Collins & Corbin,
Attorneys -of »Defendant-Appellant.
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Opinion of the Supreme Court.

(No. 48 November Term 1919.)
NEW JERSEY SUPREME COURT.

Bronislaw Grijnuk, Admr.,

Respondent,
Us.

William G. McAdoo, Director
General,

Appellant.

Appeal Hudson Circuit.
Argued November Term 1919,
Decided February Term 1920.
Alexander Simpson,
For Respondent.
Collins & Corbin,
For Appellant.

Argued Before the Chief Justice, Minturn

and Black, J. J. per Curiam:

The suit was instituted under the Federal
Employers Liability act, for damages consequent
upon the death of a brother of the adminis-
tratrix, and upon whom the jury might have
found the plaintiff to have been dependent, so

as to bring her within the provisions of the 'act-

Vreeland v. Michigan, C. R. R- 227 'IJ.
S. 70 In re Kenney, 204 U. S. 497.

The plaintiff was employed by defendant com-
pany to remove lamps from the rear of trains
While engaged in this work, on a standing train
at the depot in Jersey City, the train was sudden-
ly and without any notice to the employees pushed
back against the bumper and plaintiff’s intestate
was killed. This clearly indicated negligence m
operation, because the deceased had a right to as-
sume that the train being in the depot at rest and



Opinion of the Supreme QOourt-

practically up against the bumper would go for-
ward rather than backward, if It moved at all;
and in any eveht would not be moved back with-
out notice of ,some kind to an employee like de-
ceased, who it must he assumed would be ex-
pected there! to perform his work.

We think the question was one of fact for the
jury under all the cases involving questions of
disputed facts regarding the performance of the
duty imposed upon the master by law. We tihink
the amendment allowed to the petition did not
change in any material aspect the gravamen of
the case so as to prejudice defendant in any ma-
terial manner, and that the amendment in such
circumstances is entirely a matter of sound dis-
cretion. ,

Koennecker v. Seaboard Air Line, 239
U. S. 353. The judgment will be af-
firmed.

40
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Order of Affirmance.
(Filed March 9, 1920.)
NEW JERSEY SUPREME COURT.

Bronislaw Grijnuk, Admr., Action 'at
Law.
Plaintiff-Respondent, Appeal from
v8 Hudson
Circuit.

William G. MecAdoo, Director /

General of Railroads, Hudson 1 Amrma.npfi
and Manhattan Railroad Com- \ of Judg.

pany,

oa

ment.
Defendant-Appellant*

The above cause, having been regularly on
the February Term list for argument, on appeal
from the Hudson Circuit Court; Collins & Corbin,
Esgs., appearing for the Appellant and Alexander
Simpson, Esq., for the respondent, and no error
being found therein.

It is on this ninth day of March 1920, on
motion of Alexander Simpson, attorney for re-
pondent, Ordered, that the judgment below be,
and the same is in all things affirmed, with casts,
and the record be remitted to the Hudson County
Circuit Court to be proceeded with in accordance
with this judgment and the practice of said
Court.

Entered March 9, 1920,
On motion of,
Alexander Simpson,

Attorney for Plaintiff.



Grounds of Appeal in Court of Errors
and Appeals.

(Filed March 18, 1920.)

The appellant states the following grounds
of appeal:

I. The Supreme Court erred in affirming the
judgment in favor of the plaintiff.

II. The Supreme Court erred in failing to re-
verse the judgment of the Hudson County Cir-
cuit Court in favor of the plaintiff for one or
more of the reasons set forth at length in the
defendant’s grounds of appeal in the Supreme
Court, which were as follows:

1. The trial judge erred in permitting the
general administrator to be added as a new party
plaintiff when thereunto moved by counsel for
the plaintiffs at the trial.

2. The trial judge erred in permitting the
general administrator to be substituted as a
new party plaintiff when thereunto moved by
counsel for the plaintiffs at the trial.

3. The trial judge refused to nonsuit the plain-
tiffs when thereunto moved by the defendants
whereas said motion should have been granted
on one or more of the following grounds urged,
in support of said motion:

(a) No evidence of any negligence ym
the part of the defendants.

(b) The plaintiff’s intestate assumed the
risk of his injuries as a part of his em-
ployment.

(¢) No evidence that any of the next of
kin were dependent upon the plaintiff’s in-
testate within the meaning of the Federal
Employers’ Liability Act of April 22, 1908.
(T. S. Comp. Stat, 1916, par. 8657.)

]o

Oa
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Grounds of Appeal m Court of Errors and Appeals

4. The trial judge refused to direct a verdict
in favor of the defendants when thereunto moved,
whereas said motion should have been granted
on one or more of the following grounds urged

in support of said motion:

(a) |Nb evidence of any negligence on the
part of the defendants.

(b) The plaintiff’s intestate assumed the
risk of his injuries as a part of his employ-
ment.

(¢) !No evidence that any of the next of
kin were dependent upon the plaintiff’s in-
testate within the meaning of the Federal
Employers’ Liability Act of April 22, 1908.
(U. S. Copm. Stat. 1916, par. 8657.)

5. The trial judge charged the jury:

“So that, under any circumstances you
must take into consideration what the reason-
ably fair cost would have been and was
for the maintenance and support in the house-
hold and in the family of this brother now
deceased, and if you find that there was a
difference between that sum and the sum
which you may find was contributed by him,
then it would be only that difference which
you may use in your consideration of what
a verdict may be for.”

Collins & Corbin,
Attorneys of Defendant-Appellant.
Service acknowledged March 17, 1920.
Alex Simpson,
Attorney of Plaintiff.



Notice and Grounds of Appeal.
(Filed August 25, 1919.)

To Alexander Simpson, attorney of plaintiffs:

Take notice that the defendants appeal to the
New Jersey Supreme Court from the whole of
the judgment entered in this case on the follow-
ing grounds:

1. The trial judge erred in permitting the gen-
eral administrator to be added as a new party
plaintiff when thereunto moved by counsel for the
plaintiffs at the trial.

2. The trial judge erred in permitting the gen-
eral administrator to be substituted as a new
party plaintiff when thereunto moved by counsel
for the plaintiffs at the trial.

3. The trial judge refused to non-suit the
plaintiffs when thereunto moved by the defendants
whereas said motion should have been granted
on one or more of the following grounds urged
in support of said motion.

(a) No evidence of any mnegligence on the
part of the defendants.

'(b) 'The plaintiff’s intestate assume the risk
of his injuries as a part of his employment.

(c) Nlo evidence that any of the next of Kkin
were dependent upon plaintiff’s intestate within
the meaning of the Federal Employers’ Liability
Act of April 22nd, 1908. (U. S. Comp. Stat. 1916
par. 8657.)

4. The trial judge refused to direct a verdict
in favor of the defendants when thereunto moved,
whereas said motion should have been granted on
one or more of the following grounds urged in
support of said motion.

3/\7
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Notice and Grounds of Appeal.

(a) No evidence of any mnegligence on the
part of the defendants.
(h) The plaintiff’s intestate assumed the risk

of his injuries as a part of his employment.

(¢c) No evidence that any of the next of kin
were dependent upon plaintiff’s intestate within
the meaning of the Federal Employers’ Liability
Act of April 22nd, 1908. (U. S. Comp. iStat. 1916
par. 8657.)

5. The trial judge charged the jury:

“'So that, under any circumstances Yyou
must take into consideration what the reas-
onably fair cost would have been and was
for the maintenance and support in the house-
hold and in the family of his brother now de-
ceased, and if you find that there was a dif-
ference between that sum and the sum which
you may find was contributed by him, then it
would be only that difference which you may
use in your consideration of what a verdict
may be for.”

Collins & Corbin,

Attorneys for Defendant-Appellant.



Summons.

(Filed January 23, 1919.)

The State of New Jersey to William G. Mec-
Adoo, Director General of Kail-
roads, of the Hudson and Manhat-

(Seal) tan Railroad Company.
You are summoned to an-
swer the annexed complaint of
Bronislaw Grijnuk, administrator ad 'prosequen-
dum, of the Estate of Michael Grijnuk, deceased,
in an action at law in the Circuit Court of the
County of Hudson. And take notice, that unless
you file your answer to said complaint with, the
Clerk of said Court within twenty days after serv-
ice upon you of this writ and the annexed com-
plaint, the plaintiff may proceed in the suit and
judgment may be entered against you.

Witness, Luther A. Campbell, Judge of the
Circuit Court of the County of Hudson, at Jersey
City, this fifteenth day of January, Nineteen hun-
dred and Nineteen.

John J. McGover n,

Clerk.
Alex. Simpson,
Attorney.

40
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Complaint.

(Filed January 23, 1919.)
HUDSON COUNTY CIRCUIT COURT.

Bronislaw Grijnuk, Adminis-
10 trator ad prosequendum of the
Estate of Michael Grijnuk, de-

ceased,
Plaintiff
Action at
vs: Law.
William G. McAdoo, Director
General of Railroads, Hudson

and Manhattan Railroad Com-

pany,

Defendant,

The plaintiff, who resides at No. 186 Pavonia
Avenue, in the City of Jersey City, in the County
of Hudson, says that:

1. That he is administrator ad prosequendum
of the Estate of Michael Grijnuk, deceased, and
brings into Court Letters of Administration grant-
ed to him upon the said Estate by the Surrogate
of the County of Hudson.

30 2. The Hudson and Manhattan Railroad Com-
pany, is now and was at all times hereinafter men-
tioned a corporation of the State of New Jersey,
and was a common carrier by railroad engaged in
interstate commerce, transporting passengers for
hire between the State of New Jersey and the
State of New York.

3. The intestate of the plaintiff was at all
tipies hereinafter mentioned in the employ of the

defendant, carrying on interstate commerce.
40
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Complaints

4. On the 29th day of October, 1918, at Jersey
City aforesaid, the intestate of the plaintiff,, while
in the employ of the defendant and engaged in
interstate commerce oiling lamps and fitting
lamps to the rear of trains, he was injured by
reason of the negligence of the defendant.

5. The negligence of the defendant consisted
in this:

While the intestate of the plaintiff was doing
his work for the defendant, fitting lamps to the
rear of a train, the agents and servants of the
defendant, without using due care to ascertain the
position of plaintiff’s intestate, backed the train
down upon the intestate of the plaintiff, and
crushed him against a block stop; and it did not
use reasonable care to give the plaintiff’s intes-
tate any warning of the intention to move said
train and did not use reasonable care to provide
him with a safe place in which to work or to
promulgate rules for the protection of such em-
ployees, and by reason of said negligence the in-
testate of the plaintiff was Kkilled.

6. The intestate of the plaintiff was at all

times in the exercise of due care for his safety and

his injury was not a risk incident to the employ-
ment.

7. The intestate of the plaintiff left him sur-
viving next of kin who have suffered pecuniary
injury by reason of his death.

8. The within action is commenced within
twenty-four calendar months after the death of
the intestate of the plaintiff.

Plaintiff demands $10,000.

Alex. Simpson,
Attorney for Plaintiff.

40

20
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Answer.

(Piled January 24, 1919.)

Defendants, William G. McAdoo, Director Gen-
eral of Railroads, residing in tlie City of Wash-
ington, D. C., and Hudson & Manhattan Railroad
Company, a corporation of the States of New
Jersey and New York, having its principal office
in New Jersey at No. 243 Washington Street,
Jersey City, say that:

First Defense.

1. They have no knowledge nor information
thereof sufficient to form a belief as to the alle-

gations of paragraph 1.

2. They admit that Hudson & Manhattan Rail-
road Company is now and at all times mentioned
in the complaint was a corporation of the State
of New Jersey, and was a common carrier by
railroad engaged in interstate commerce but
they say it was also a corporation of the state of
Nlew York and that at the times set forth in the
complaint the defendant, William G. McAdoo, as
Director General of Railroads, was operating said
railroad company by virtue of authority of law
vested in him by the Proclamations of the Presi-
dent of the United States dated December 26,
1917 and April 11, 1918, and by the Act of the
Congress of the United States entitled: “An Act
to provide for the operation of transportation sys-
tems while under Federal control, for the just
compensation of their owners, and for other pur-
poses,” approved March 21, 1918.

3. They admit that the plaintiff’s intestate at
the times mentioned in the complaint was in the
employ of the defendant, William G. McAdoo, as
Director General of Railroads; they admit that
at said times said William G. McAdoo, as Director
General of Railroads was carrying on interstate

commerce by means of the railroad of the defend-
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Answer?.

ant Hudson & Manhattan Railroad Company
under and by virtue of the authority hereinbefore
set forth.

4. They admit that on October 29, 1918 at Jer-
sey City plaintiff’s intestate while in the employ
of the said William G. McAdoo, as Director Gen-
eral of Railroads, and while he was engaged in
interstate commerce, as set forth in paragraph 4,
receive certain personal injuries; but they deny
that he received said injuries by reason of any
negligence on the part of the defendants, or either
of them, or of any of their servants and agents,
or any or either of them.

They deny the allegations of paragraph 5.
They deny the allegations of paragraph 6.
They deny the allegations Of paragraph 7.

®° N o w

They admit the allegations of paragraph 8.
Second Defense.

The accident set forth in the complaint was
due to one of the risks of injury assumed by the
plaintiff’s intestate as part of the terms of his
contract of employment with the defendants.

Third Defense.

The accident set forth in the complaint was due
to contributory negligence on the part of the
plaintiff’s intestate, and the damages, if any,
must therefore be diminished in proportion to
the amount of such contributory negligence attri-
butable to the plaintiff’s intestate.

Fourth Defense.

Defendant will object that the complaint dis-
closes no cause of action. It fails to show that
the plaintiff has any legal right to maintain the
cause of action set forth in the complaint.

Collins & Corbin,
Attorneys of Defendant.

10 *

20

30*
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Judgment.

This action was tried before Judge Luther A.
Campbell with a jury at the Hudson County Cir-
cuit Court April 23, 1919.

The cause having been heard and submitted to
the jury they returned their verdict as follows:

They say that they find for the plaintiffs and
against the defendant, and they assess the dam-
ages of the plaintiffs on occasion of the premises
at the sum of $3,000.

Whereupon, it is adjudged that the plaintiffs
recover of the defendant the sum of $3,000 dam-
ages and their costs which are taxed at $55.65,
making in whole the sum of $3,055.65.

Judgment entered April 25, 1919.

Luther A. Campbell,
Judge-
A ttest:
John J. McGovern,
Clerk.

Rule to Show Cause.

(Filed June 12, 1919.)

On due application on behalf of the defendant
ordered that the plaintiff show cause before this
Court on Friday, the 27th day of June, 1919, at
10 o’clock in the forenoon why the verdict render-
ed in his favor on the 24th day of April, 1919,
should not be set aside and a new trial granted
on the sole ground that the verdict is excessive.

It is further ord ered that all the objections
and exceptions noted by the defendant to the
rulings of the trial court at the trial of the cause
be and the same are hereby expressly reserved.

Luther A. Campbell,
Circuit Judge.
Rule entered this 12th day of June, 1919.
On motion of
Collins & Corbin,
Attorneys of Defendants.
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Reasons.

{Filed June 16, 1919.)

Defendant writes down the following reasons
upon which they rest their motion for a new trial
in the above case:

The damages awarded by the jury were ex-
cessive. MAbllins & Corbin,

Attorneys of Defendants.

Conclusions.

(Filed July 31, 1919.)

Campbell, Judge.

Plaintiff has a verdict for Three Thousand' ($3,-
000) Dollars which the defendant seeks to have
set aside as excessive.

The question whether the testimony shows a
dependency, under the statute, to have existed be-
tween decedent and his sister, I have not consid-
ered because it is reserved as a subject of appeal.

The sole question considered is, is the weight
of the evidence such that the jury could not have
found in the sum of Three Thousand ($3,000)
Dollars without passion, prejudice or mistake.

My conclusion is that the state of the evidence
was such as to reasonably warrant the verdict
found.

The Pule is therefore discharged.

Dated July 26th, 1919.

Luther A. Campbell,
,Judge.

60

80
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Order Discharging Rule.to Show Cause.
(Filed August 11th, 1919.)

The plaintiff recovered a judgment against the
defendant above named, April 25th, 1919, and
thereafter a rule to show cause was allowed at
the instance of the defendant for the plaintiff to
show cause why a new trial should not be granted.

The rule was brought on for argument and
regularly argued by Collins & Corbin, for the
defendant and Alexander Simpson for the plain-
tiff and the Court having duly considered the
same,

It is on motion of Alexander Simpson, Attor-
ney of plaintiff orderea that the said rule to
show cause be discharged and a new trial decreed.

Lijther A. Campbell,

Judge.
Testimony.
HUDSON COUNTY CIRCUIT COURT.
Bronislau Grijank, Adrnr. I
o*. ( At Law.

William G. McAdoo, etc.,, and [
Hudson & Manhattan Rah, \
RrROAD Co. /

Alexander Simpson, Esq., for plaintiff.
Collins & Corbin, Esgs., (Mr. Broadhurst) for
defendant.

The above entitled case was tried April 23,
1919, before Honorable Luther A. Campbell, Judge,
and a jury.

Mr. Simpson: I move to add a new party, to
wit; Bronislau Grijank, Administrator of the
Estate of so and so, deceased.
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Colloquy.

)
Mr. Broadhurst: I object on the ground that
it amounts to nothing more than a substitution
of a new party plaintiff; that the party plain-
tiff in this action is the administrator ad prose-
quendum, who has no authority to bring an action
under the Federal Act, and that the mere adding
of an administrator, or someone as an adminis-
trator—a substitution—is not adding a party,
but is substituting a party. The plaintiff has
brought a suit in court here, and I think
the cases cited to your Honor, which is
Rankin against the Central Railroad Company,
77 Law, and Fitzhenry aigainst Consolidated Trac-
tion Company, 63 Law, are conclusive on the point.
The fact that the cases were prior to the present
Practice Act hasn’t got any weight, because I
looked at the general statutes under which case
in 63 Law was decided, and the language of
the act is practically the same as the language

of the present section of the Practice Act.

The Court: Well, in the case of Rankin, as
well as in the other case, which you have spoken
to me of,—Fitzhenry, was it?

Mr. Broadhurst: Fitzhenry against the Con-
solidated Traction Company.

The Court: In the first case the action was
originally brought in the name of Rankin as
Administratrix, and should have been brought
under the laws of the »State of Pennsylvania in
her name as the widow; and the court said
there that the amendment could not take place.
It was held by this court, Justice MfeKee, writ-
ing the opinion, that the amendment would not
continue the existing suit except in mere form,
but would create and institute a new suit with
a new question in controversy between the parties.
The determination in that case would be con-

JO

SO



10

20

SO

40

18
Collogquy.

trolling in this—speaking of the case in 31 Vroom,
page 99.

In the case of Fitzhenry against the Consoli-
dated Traction Company, there the action was
brought in the name of the father for the death
of the son, and of course, should have been
brought under the name of the son as the person-
al representative at that time, and there the court
said, “It is to be observed that this amendment
would not be the only one to be made in order
that action should be in accordance with the
Death Act; but, conceding for the purpose of the
argument that the amendment be sufficient, yet
still it is one which cannot be made under section
138 of the Practice Act. Referring to general
statutes, page 556, one of the defenses to the
action if it were now commenced in the name
of the administrator under the Death Act would
be that the action is barred by the statute of
limitations.

Well, of course, that does not appear in this
case. The statute does not run against this par-
ticular action.

Mh. Broadhurst: But, as far as the privilege
to amend is concerned, i1t seems to me that it
does not make any difference except that a judge
might be more willing to permit an amendment
if the statute of limitations had run, because
the plaintiff would be barred then.

The Court : Do you say that section 9 of the
Practice Act of 1912 has no applicability to this
motion?

Mr. Broadhurst: You read that before, your
Honor.

The Court: Yes. That reads that no action
shall be defeated by nonjoinder or mis-joinder of
parties, and new parties may be added and parties



Uoltoquy.

misjoined may 'be dropped by order of the court
at any stage of the cause as the ends of justice
may require.

NE. Broadhurst : I do not think it has any
application, because this is substitution. This
is one party plaintiff being substituted for* an-
other party plaintiff.

The Court: Well, you have a imisjoinder now?

Mr. Simpson: I am not asking to substitute.
I do not say to strike my plaintiff administrator
ad prosequendum out. I only ask to add another.
The Court of Errors and Appeals and the United
States Supreme Court may say he is the one
to sue, so I want to be sure, and I ask to add an-
other party, to wit, the- administrator with full
power.

Mr. Broadhurst : I am not sure whether that
was a Supreme Court decision or Court of Errors
and Appeals decision. My recollection is it was
by the Court of Errors and Appeals. But still
that is the law of the state.

The Court: If the Supreme Court of the state
has said it 1 have to abide by it.

Mr. Broadhurst : That is the law, and the mere
adding of another administrator—that is just a
play on words; it practically amounts to a sub-
stitution.

The Court: My inclination is to permit the
amendment, and take your exception to it. wuiace
yourself properly on the record. Mr. Simpson
now realizes his position, and if I am wrong
in my ruling his whole action fails.

Mr. Broadhurst: I note an exception on the
record.

(The jury was duly impaneled, accepted and
sworn).

no
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Colloquy.

Trial adjourned to the following jmorning at
ten o’clock.

April 24, 1919, 10 A. M. Trial resumed pur-
suant to adjournment.

The Court: Mr. Broadhurst, you do not say,
as I understand it, that this admission of the
general administrator is working a surprise to-
wards your defense; that is, that it raised a thing
which because of the fact that it was made yes-
terday is putting you in a position where you can-
not prosecute your defense?

Mr. Broadhurst: Why, no, your Honor. If
we had had to go to trial yesterday perhaps it
would; but since we have had the night to go
over the matter I cannot say that it has caused
a surprise.

The Court: I think, Mr. Simpson, you shall
have to go a little further than you have, 1 tuinfc
you shall have to amend your complaint; because
otherwise your very first paragraph would be
quite insufficient; because in that you allege that
the then existing or sole plaintiff was the adminis-
trator ad prosequendum. Now, you say your
plaintiffs are two in number, one the original,
and one the other who isthe general administrator.
You are not alleging the name of the general
administrator at all in your complaint.

Mr. Simpson: Well, it 1s the same as the ad-
ministrator ad prosequendum. [ will amend
to that effect. I think that will cover it, both
the administrator ad prosequendum, and the ad-
ministrator of the goods and chattels, rights, and
so forth.

The Court: Any objection to that particular
form of amendment?
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Colloquy.

Mr. Broadhurst : Except that I wish my gener-
al objection to the amendment, and my exception
to your Honor’s ruling allowing it to also apply
to this, so as to be consistent.

The Court: All right sir.

Mr. Simpson opened the plaintiff’s case to the
jury.

Mr. Broadhurst opened the defendant's case
to the jury.

The Court: As I understand, gentlemen, me
two questions that so often are troublesome in
cases of this character are not in question at
all here; that is, that at the time of the happen-
ing both the defendant and the decedent were
engaged in interstate commerce.

Mr. Broadhurst: Interstate commerce is ad-

mitted in the answer.
The Court: I so understood.
Mr. Broadhurst: Yes, that is a ifact.
Mr. Simpson: I offer the letters of administra-

tion in evidence.

The Court: Of general administration or
both?

Mr. Simpson : General administration, I haven’t
my prosequendum. I v%ill get them later. 1 do
not seem to have them in the files, but I want to
offer them also.

(Letters of general administration marked P-1
in evidence.)

*00
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Stamslaw Ghrinuch- Direct.

Stanislaw Chrinuch, sworn through inter-

preter.

Direct Examination By Mr. Simpson :

Q. Where do yon live? A. 121 Pavonia Avenue.

Q. Jersey City? A. Yes, Jersey City.

Q. Where do you work? A. Sugar house.

Q. Where? A. Sugar house; that refining com-
pany.

Q. And on the 29th day of October, 1918, were
you working for the Hudson & Manhattan Rail-
road Company? A. Yes, sir, I was.

Q. Where were you working at that time? A.
I was working on the inspection pit as a helper,
inspector's* helper.

Q. Did you know Michael Orijank on that day?
A. Yes, sir; we worked together.

Q. And did you see him on that day working
there? A. Yes, sir.

Q. And where was he working when you saw
him? A. At the time when he was killed he was
on the fifth track.

Q. And what was he doing on the fifth track?
A. He went to fill in a lamp with kerosene.

Q. And where was the lamp that he went to
fill> A. From the rear of the car.

Q. And was that car alone or was it attached
to other cars? A. There was a whole train of
cars, with the exception of one or two which were
not connected.

Q. Well, the car that he was working on, was
it connected with the train of cars or was it dis-
connected and alone? A. It was connected.

Q. And which end of it was he working on?
The end that was the rear end or the end that was
connected with the other car? A. The rear end

of the car.
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Btanisldw Chrinuch—- Direct.

Q. And about how many cars were there m the
train that that was connected to? A. About eight,
maybe more.

Q. And you say that at the other end there were
one or two cars that were not connected, as I
understand it? A. Yes, sir.

Q. Now, was anything done with those cars that
were unconnected to move them up to this train
that he was working on? A. These cars were
taken into the shop.

Q. Well, was anything done with the two single
cars to connect them with the train that he was
working on? A. 1 do not know what they did
with those cars.

Q. Well, how was he killed? Just describe it?
A. The cars were standing near the block, not
quite close to the block; he went behind intend-
ing to remove the lamp and wanted to fill it with
kerosene, and the motorman drove the rear cars—
he probably didn’t see the man standing there—
and he knocked—the car hit him.

Q. And what did it do to him after it hit him?
A. He hollered, and a whole lot oif people came
running towards him and three or four minutes
lasted while he was hollering and then the motor-
man came and shifted the cars back and he was
taken away.

Q. Why was the necessity of shifting the cars
back before he was taken away.

Me. Broadiiurst : I object unless he knows.

Q. Well, what did you see the condition to be
before the motorman shifted the cars, that is,
after he was struck?

Mr. Broadhurst : Just a minute, please.
I object to the question. We have admitted
the death was because of the accident. There

*mo
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is no claim for pain and suffering, so I do
not see what relevancy the question has.
Mr. Simpson: I am not asking for mental
pain and suffering. 1 am asking so the jury
will understand where the man was caught
10 between the cars—
Mr. Broadhurst: Ask him that question.
The Court: What was the question?

Q. (Repeated foy the stenographer.) W eil,
What did you see the condition to be before the
motorman shifted the cars; that is, after he was

struck?

The Court: What is the objection?
Mr. Broadiiurst: The objection is that we
20 have admitted the death was because of the
accident. I do not see what materiality it
has.
The Court: I will overrule the objection.

Q. (Last question repeated again by the sten-
ographer.) A. He was hit (indicating with his
hand the private parts).

Q. What was the condition of his body? A.
He fell down on the ground.

Q. What was the position of his body with refer-
ence to the rear of the train and the block Which
you describe? A. He went there not expecting
that this thing would happen. He went there

30

with the expectation of tilling the lamp.

Mr. Simpson: I ask that that be stricken
out as not responsive. I do not want all
that. Ask him the question over again.

Q0. (Interpreter speaks to the witness.) A.
He was lying—he was lying between the block and
the car; he could not move either one way or the

40 other.
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Q. Then what did the motorman do after he
was in that position, caught between the block
and the car? A. After the motorman saw the
man was lying there he went to pull the cars
away.

Q. Where was the motorman when he was mov-
ins: the car? What car was he on? A. I did not
follow him to see where he was. He run some-
wheres.

Q. Did you see what car he was on when he
moved the train and struck the man now dead?
A. He was in the rear of the car.

Q. And did you or did you not hear any whistle
blown or signal given before these cars moved
down on the man that was struck? Ai No, sir;
there was no signs or signal given, no bell rang,
no whistle blew.

Q. And was there anybody—a conductor ox
any trainman on the rear end of this train where
the man was taking the lamp from at the time
he was injured?

Mb. Broadhubst : [ object to the question,
unless it is shown the witness saw it him-
self.

Mr . Simpson : Well, that is what I am ask-
ing him. He is describing the accident.

Mr. Broadhubst: You asked him was
there any one there. I do not know whether
it is mere hearsay on his part or whether
he saw it.

Mr . Simpson : Well, he was there. He has
already described the location and described
what he saw. He is certainly competent to
testify whether any one was there.

The Court: Well, there cannot be any
very great objection, Mr. jSimpson, in so
framing your question as to make it positive.

1,0
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Stani&laiv Chrinuch- Direct.

Q. Did you see wi#£ your eyes anybody stand-
ing on the rear end of the car where the man was
taking the lamp from? A. There was a lot of
people around the yard.

Q. The rear end of the car I am talking about?
A. There were people after the accident, a lot
of people around there.

Q. But before the accident when the man was
taking the lamp and before he was struck, did
you see with your eyes any one standing upon
the rear platform of this train of cars? A. No,
sir; I did not see. The only thing that attracted
us was the noise, and we all ran there.

Q. And you say there were people walking
around the yard, working around the yard. How
many tracks are there in that yard? A. In the
whole yard?

Q. Where you were, where this accident happen-
ed? A. There was five tracks, and he was killed
on the fifth track.

Q. Was it in the daylight, or was it dark in
there? A. It was light.

Q. Do you know, of your own knowledge wheth-
er his foreman told him to go and get that lamp
or not? A. I dont know whether he went there
at his own free will or not.

Q. Was he doing the same kind of work that
you were doing? A. No, sir; no, sir. He always
worked at the same kind of work that killed him.

Q. What was that? A. He was cleaning cars
first, and then he was sent to Cortlandt Street
after kerosene. I dont know who—somebody
may have told him to go and fill in the lamp.

Q. But how long had he been doing this work
around the lamps before he was killed? A. About
a month.

Mr. Simpson : Cress examine.
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JStanislaw Chrmuch_ Cross.

Cross Examination By Mr. Broadhurst: s

Q. What do they use this yard for? A. Eor
the storing of cars. ‘ A%

Q. Do they clean the cars there too? A. They
clean cars. "t

Q. And they repair cars there tooo, don’t they?
A. Yes, sir; in the same place, same shop. I'

Q. And there are quite a few men work in the
yard, arent there? A. Yes, sir.

., Q This yard is on the surface levql_ ;g)f_ t}lg
ground? A. Yes, sir.

Q, These cars, when they are put on the tracks
for repairs, are there any men stationed on the
cars? A. I don’t know that; I don’t know.

Q. The cars are empty, aren’t they? A. Yes,
sir» standing in- the yard.

Q Now, at the time this man was hurt you
say .there was a block? A. Yes, sir.

Q. At the end of track 5? A. Yes, sir.

Q. And then there were two cars? A. No, sir;
that whole drill of cars stood there.

Q. How far.was the car from the block-Mhe
car nearest'the;block, how tar was that from the
block itself?;: »A. About two feet.

Q. And the man that was killed went in behind,
between the car and the block, to fill a lamp; is
that right? A. He only wanted to go there for
about a minute to remove the lamp.

Q. How far was that car from the cars that
came moving in on the tracks? A. I don’t know
how many cars there were; I don’t know where
these cars came from. They may have come from
the tunnel or may have come-from ’the shop.

Q. This block is the end of track 5, isn’t it? A.
Yes, sir.
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Stamdaw Chrinucfo—Gvoss*

Q. And if they were going to move those cars
off the track they would have to move them away
from the block, wouldn't they? A. The block is
there jfor the purpose so the cars would not go
further off the track.

Qy Now, where were you standing? How far
from track 5 were you standing at the time? A.
We were eating our dinner on the car, the so-call-
ed “pitcher.”

Q. Where is that? On what track is that? A.
Second track.

Q. How far is that from the block on track 5?
A. Not very far; about the distance of about
eight cars.

Q. The distance of eight cars? A. Yes, sir,
distance of about the length of eight cars.

Q. Which side of the track 5 is that track 2?
Is it nearest Henderson Street or Newark Avenue
—Steuben Street or Newark Avenue? A. Yes.,
Steuben Street.

Q. And track 5 is nearest Newark Avenue? A.
Yes, outside of Newark Avenue.

Q. Then there were two tracks in between the
track that you were on and track 5; is that right?
A. The first and second track was what they call
a special pit.

Q. Well, how many tracks we”e there between
where you were and where track 5 is? A. Third,
fourth and fifth.

Q.: And the block on track 5, that is away from
Henderson jStreet; that is on the opposite side
from Henderson »Street, isnt 1t? What 1s the
next street, Provost? A. No—yes—that is right.

Q. So you were on track 2? A. Yes.

Q. And the block is down here on track 5? A.
Yes.

Q. And you were about eight cars lengths from
the block? A. Yes.
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Q. Now, how many cars were on traces in be-
tween you and the block? How many cars were
on the two tracks in between you and the block?
A. Eight cars, eight cars. You cant get any more
cars on there.

Q. Well, were there any more cars standing
there at the time? A. Where? Where I was or
where the accident happened?

Q. Between where you were and where the acci-
dent happened? A. Yes; there were cars standing
there.

Q. And you were eating your lunch at the time,
weren’t you? A. Yes.

Q. Which way were you facing? Were you fac-
ing Steuben Street or Newark Avenue? A. New-
ark Avenue.

Q. You were facing Newark Avenue? A. Yes.

Q. Were you sitting down inside of the car?
A. Yes.

Q. And has this car got windows in it, the
car you were sitting in? Has that got windows
in it? A. Yes, sir.

Q. What were you dotng, looking out of the
window? A. Looking out of the window. I
looked out of the window and I saw people run-
ning and we noticed it and we also ran.

Q. And that was the first thing you knew any-
thing about it, when you saw people running,
wasnt it? A. Yes.

Q. Are you any relation to the man who was
killed? A. Yes. (Answering in English.)

The Court: Does he understand that
question?

Q. (Eepeated by the stenographer and appar-
ently interpreted by the interpreter.) Are you
any relation to the man who was killed? A. No.
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Mr. Broauhurst : What whs the question
you ashed him?

The Interpreter: I asked him was he any
relation to the man who was killed.

Q. Do you live in the same place Where this
man used to live? A. I live in Jersey City.

Q. Do you live in the same house that the man
who was killed used to live in? A. No, sir.

Q. How long had you known him? A. Several
years.

Q. What time of the day did the accident hap-
pen? A. About half-past twelve and maybe
twenty-five minutes more.

Q. They are bringing cars from the tunnel up
into this yard all the time, arent they, and taking
them back down after they are cleaned? A. Yes,
Sir.

Mr. Broadhtjrst: That is all.
Mr. Simpson: That is all.

Hernie Sadowska, sworn.

Direct Examination By Mr. Simpson :

Q. How old are you? A. Twenty-seven.

Q. And the man who was killed was your
brother, wasn® he, Grijank? A. Yes, sir.

Q. He lived— A. My natural born brother.

Q. Well, how could he be anything else but a
natural jborn brother?

The Interpreter: I do not know. I
simply say what she says.

Q. Hid he live with you when he was killed?
A. Yes, sir; he lived with me.

Q. And what financial arrangement—what did
he do about keeping up that house?
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Mr. Broadhurst: I object to that, your
Honor.

The Court: Why?

Mr. Broadhurst: “What did he do about
keeping up your house”?

Mr. Simpson: I will withdraw it.

Q. Did he pay you any lawful currency of the
United States of America every month, and if so,
how much? A. He gave me thirty dollars a
month.

Q. And of whom did your household consist?
Who lived there? A. I have four children and
myself.

Q. And your brother? A. Yes, sir; he was liv-
ing with me.

Q. And did he ever give you anything more
than thirty dollars a month at any time during
the year? A. He always assisted me. He was
very good to me. He always aided me.

Q. Well, can you tell this jury how much a year
he would give you besides the thirty dollars a
month?

Mr. Broadhurst: [ object to the form of
the question, your Honor. If Mr. Simpson
is trying to show gifts he is not entitled to
show it in this action.

Mr . iSimpson : | am using the word “give”
in the colloquial sense. Of course, I cannot
say, “transport”, because we usuallv sav
“give” when we talk about money.

Mr. Broadhurst: Mr. Simpson thinks I
am trying to be very technical, but your Hon-
or understands I cannot get my objection in
after this witness starts talkingg

The Court: Mere gifts are not bases for
recovery in an action of this kind.
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Mr. SrvpsoN: We all understand that,
but T am using the word in a colloquial
sense—how much.

Q. Do you know what you received from him
a year besides thirty dollars a month, if you can
tell? A. Any time that I needed money for rent
my brother was ailing.

10

Mge. SiMpsoN: Sick, does she mean?
THE INTERPRETER: Sick.

A. (Continuing.) And he always gave me
" enough to pay my rent.
Q. This thirty dollars a month that you got,
- what did you do with that? A. I have four chil-
dren. I need to spend it for their keep.
Q. And how about yourself? A. I need a lot
" for the upkeep of my household.
'Q. And is that what you used this money for?
A. Yes, sir. |
Q. How old was your brother, if you know,
~when he was Kkilled? A. Thirty something; I
cannot say.
Q. Between thirty and forty? A. About thirty-
five, or maybe thirty-eight. I am not sure.
Q. He was not any older than thirty-eight? A.
I am not sure.

MR. SIMPSON: That is all. Cross examine.

‘Cro8S ExAMINATION By MR. BROADHURST :

Q. How long was your brother living with you?

~A. Always with me.

. Q. Well, when did he first start to live with
you? A. He lived with me from the time I got
married, and that is eight years ago.

Q. And what is your husband’s name? A.
- 40 Bronislaw Sadowska.
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Q. W'here does he work? A. He worts near
the cars at Erie.

Q. And how much does he make? A. He makes
twenty dollars in two weeks.

Q. And the time that your ;brother lived with
you your husband was living with you too, wasn’t
he? A. Yes, yes, sir; always.

Q. And he was working, too, wasn’t he? A.
No. When he was sick he couldn’t work.

Q. Well, was he sick all the time or was he sick
once in a while? A. He suffers some ailment that
impairs him from steady work.

Q. Now, how long has he been working for the
Erie? A. About a year since we arrived here
from Brooklyn.

Q. And where was he working at the time that
your brother was killed? A. When he was work-
ing on the docks, whenever he could, in Brooklyn.

Q. How much money did he make there? A.
Sometimes he would work a week and other times
he would not work because he was an extra hand
there.

Q. Well, howr much did he make on an aver-
age? A. When he would work day and also over-
time at night he would make sometimes twenty
dollars and sometimes less.

Q. A week? A. Yes, Sir.

Q. Now, was there anybody else lived in the

household besides you and your husband and this
brother who was Killed?

The Court: She has said her four chil-
dren.

A. Only my husband and my brother, that is
all, and the children.

Q. Now, how old is—

Mr. Broadhurst: I withdraw that.

*©
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Hemic Sadovyska—-Gross.

Q. Yout brother had a room then, did he? A.
Yes, sir.

Q. And he ate his meals with yon, too, didnt
he? A. Yes, sir.

Q. How much money did your brother owe you

at the time he was Kkilled?

Mr. Simpson: I object to that. We are
not suing for any debt. Qur theory is that
she wasS depending on him.

*, Mr. Broadhurst: And I think if she says
her brother owed her any money it shows she
was not depending on him.

Mr. Simpson : How does that show, if he
owed her any money.

Mr. Broadhurst: Yes. If he owed her
any money, she was keeping her brother and
her husband.

Mr. Simpson: I object on the ground that
that does not show anything of the kind.

The Court: I do not follow you at all,
Mr. Broadhurst.

Mr. Broadhurst : Well, T will withdraw

the question.

Q. Were you over to hTew York about this acci-
dent, to see someone from the Hudson and Man-
hattan? A. I was there; I was there with my
brother.

Q. And does your brother speak English? A.
A little, he understands.

Q. How did you talk to the gentleman over
there if he only spoke a little English? Did you
have jan interpreter with you? A. There was an
interpreter along.

Q. And who was that interpreter? A. X do not
know him.

Q. Did you bring him along or was he there?
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Hernie Sadowska— Cross.

A. He came with my brother. I didn’t know ;him.
Q. Does your brother know him? A. I do not

know.

Mr. Simpson: I object. This is not cross
examination as to whether the brother knew
the interpreter.

Mr, Broadhurst: Well, I am laying the

foundation for a question.

Q. Now at that time did you state through the
interpreter, speaking of your brother, that he
boarded with me at 181 Pavonia Avenue, and
paid live dollars a month for his room and did
not eat at my house; he ate in the restaurant
most of the time?

Mr. Simpson: I object to that. Repeat
the question.

Q. (Repeated by the stenographer.) Now, at
that time did you state through the interpreter,
speaking of your brother, that he boarded with
me at 181 Pavonia Avenue, and paid five dollars
a month for his room and did not eat at my house;
he ate in the restaurant most of the time?

Mr. Simpson : I will withdraw the objec-
tion.

A. I didn’t understand what they said. I may
have said it.

Q. And the man that interpreted this for you
went with you and your brother to the offices of
the Hudson & Manhattan, didn’t he? A. My
brother brought this interpreter from the house
and told me to go with him to the office; but I
did not know the man.

Q. Did you ever see that paper before? A. 1
do not understand that. I cannot read nor write.

Q. Now, where does Bronislav live? A. In
Seventh Street, in Jersey City.

550
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Motion for Nan-Suit.

Q. And did he live with yon at the time your
other brother was killed? A. Sometimes he stop-
ped with me and sometimes he did not.

Q. Was he stopping with yon at the time your
brother was killed? A. No, he did not.

Q. Yonr mother and father are dead, are they?
A. They are dead.

Q. And that brother that was Kkilled, he was
not married, was he? A. Yes, single.

Q. How old are yonr children? A. The oldest
seven years old, next one four years, third one
going on five, the youngest is not quite two years
old.

Me. Broadhurst: That is all.
Mr. Simpson: That is all. That is the
case.

Witness excused.

Defendant’s Motion for Non-Suit.

Mr. Broadhurst: Your Honor, I wish to
move for a non-suit, first on the ground there
is no evidence of any negligence against the
defendant; second, that from the evidence it
is perfectly evident that the plaintiff’s intes-
tate assumed the risk of his injury in the
nature of the yard and the character of the
work that he was doing; and on the further
ground that under the Federal Act there must
be evidence as to this class of dependents
which come under the third section of the
act, where it says the next of kin dependent
upon such employee. I want to draw your
Honor’s attention to the wording of the act.
It is divided into three sections, and the first
section deals with husband and’ children, and
the next with parents, and the third says
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then, “of the next of kin dependent upon such
employee V

The Court: What section are you refer-
ring to?

Mr. Broadhurst: Section 1, of the Fed-
eral Act. There are several cases—

The Court: Just wait till I read that.

Mr. Broadhurst: Yes, sir.

(The court refers himself to the section of
the act in question.)

Yes, it would ;be as far as this case is con-
cerned—every common carrier engaged -in
interstate commerce (this is paraphrasing, of
course) shall be liable in damages to any
person suffering injury while he is employed
by such carrier in such commerce; or in case
of his death, for want of widow, children,
father, mother, and so forth then to the next
of kin dependent upon such employee.

Mr. Broadhurst: Now, the courts have
held that there is a difference between the
other two sections and the third; that in the
first two sections there may be a certain de-
gree of expectancy of pecuniary profit that
may be presumed. For example, a very recent
work on the subject, Roberts on the Federal
Liability Statute, states it very clearly. It
says that even though a deceased employee
left surviving him beneficiaries named in the
statute, yet there is no liability when the Fed-
eral Act is applicable unless the beneficiaries
were dependent upon the deceased or suffered
pecuniary loss by his death. That is the
general section. The point I want to make
is that there is a distinction between the first
two sections and the third section. Under the
third section where next of kin come in other
than parents there has to be proof of actual
dependency.
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The Court : What do you mean by "that?
Absolute dependency upon the decedent? A
total dependency upon the decedent?

Mr. Broadhurst: No, not an absolute de-
pendency; but there has to be actual proof
that what the deceased did was more than
merely pay for his own board, or give gifts
of that character. Now a case in point that
I would like to cite to your Honor, is Collins
against the Pennsylvania Railroad Company,
148, Young Supplement, 707, in which the
facts are a great deal like the facts in the
case before us on this particular point. In
that case the plaintiff’s intestate was eighteen
and single no father or mother. His next of
kin were two married brothers and sister liv-
ing at home, which sister was sickly. The
sickly sister lived at home with this brother
who was killed, and another brother, and the
intestate contributed in that case all of his
salary which amounted to something like five
dollars a week, to the sister, pooled it with
the salary of her other brother, and in that
way they supported all three. In other words
the sickly sister, and the brother who was
killed, and the other brother. The court said,
speaking of that particular section, that from
that section it would seem that the recovery
thus provided is for the next of kin dependent,
and thus it will be seen that none of the next
of kin of the said’dependent would be entitled
to share in the recovery except such of them
as were actually dependent upon him; that
the evidence would not seem to indicate that
any of the‘next of kin was dependent upon
said intestate, and that his wages would hard-
ly be sufficient for his own maintenance.

The Court: Butthat does notsay that the
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sickly sister was not under this statute to be
taken as a dependent of his; but it seems to
me from what you state that it turned on the
other point, that the amount of his contribu-
tion was so small, namely, five dollars a week,
that it could not be said to be more than
enough for his own maintenance, and, there-
fore, there would be nothing left to satisfy
a dependency of the sister. Of course, that
would be true in any and all of these cases.
If this intestate had left a widow ancf chil-
dren and had contributed all of his earnings
for the support of that household, of course,
they would not be entitled to have that total
sum that he paid used as the basis for a re-
covery. On the other hand, there would have
to be a proper allowance made for what the
cost was of the intestate’s own keep and main-
tenance, and so forth. Now, would not that
be the situation here?

Mu. Beoadhubst: Of course, your Honor
has heard the evidence in this particular case,
and there is no use of discussing it. My
point is that in this particular case there is
no evidence of such dependency as would war-
rant the submission of the question of dam-
ages to the jury.

The Court: Why do you say that, that
there is no showing that there was any de-
pendency at all?

MX Broadhuest : What the evidence shows
is that the deceased gave her thirty dollars
a month for the maintenance of herself, her
husband and her children?

The Court: Yes.

Mr. Broadhuest: Now, that is the way
she terms it; but on cross examination out
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Motion for Non-Suit.

of that she says that he hoarded there and

ate his meals there.

The Court: Yes.

Mr.Broadhurst: And it seems to me that

the thirty dollars is no more than mainten-
anee for him self.

The-Court: Well, that may he, that may
he. But I do not think I am in a position to
say that that is so. That may he a matter,
if for other reasons this case goes to the jury
which'the jury should and ought to consider.
I am of the opinion of the court in New York,
whose opinion you spoke of, that if this sum
which was paid was no more than enough to
fairly, reasonably support and keep the in-
testate himself, why, of course, it could not
he said then that she was dependent in a
general sense upon him— it would not he
said that she benefited any, or that her de-
pendency was lessened by the payment of thir-
ty dollars a month ; it was allnecessary for his
maintenance and support. But, if, of course, the
amount of his contribution was a greater sum
than the amount reasonably necessary for
his maintenance and support, such as was
furnished to him by liis sister, then I cannot
say hut what the jury might say there was
4 pecuniary loss.

Mr . Broadhurst: I wish also to cite the
case of Illinois Central Railroad against Do-
herty, 155 Southwest, 1119, which is along the
same line.

The Court: What is the title of that case?

Mr. Broadhurst: Illinois Central Rail-
road against Doherty, ' Administrator, 155
iSouthwest, 1119.

The Court: Is that case here?
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Mr. Broadhurst : I haven’t got it here
no, sir; I just made a note of it. I cite it
on the same proposition.

The Court: Have you anything you wish
to say to me on the other two points, Mr.
Broadhurst? Your other two points are,
namely, that there is no evidence of negli-
gence, and the second one is, that the evidence
conclusively shows that the happening arose
from a risk assumed.

Mr. Broadhurst: No; I do not think so,
your Honor. I think the evidence speaks for
itself. 1 cannot do more than comment on
it.

‘The Court: I think both of those ques-
tions are jury questions at the present time.
I think also the third point that you raised
does make for a jury question. I think I
have expressed my opinion as tersely as I can
on that point by what I have already said.

Mr. Broadhurst: Your Honor will allow
me an exception on the record?

The Court: Yes.

Mr. Broadhurst: I close my case, and 1
move for a direction of verdict on the same
ground that I have already urged.

The Court: I will decline to direct a ver-
diet for the same reasons that I have de-
clined to non-suit.

Mr. Broadhurst: I take my exception.

Mr. Broadhurst summed up to the jury on
behalf of the defendant.

Mr. Simpson summed up to the jury on be-
half of the plaintiff.
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Court’s Charge to the Jury.

Gentlemen of the Jury:

This is an action by Bronislau Grijank as the
representative of Michael Grijank, deceased,
against the Director General of Railroads and the
Hudson and Manhattan Railroad Company, in
which the plaintiff is seeking to have a recovery
for damages under the Death Act resulting to a
sister, next of kin of the intestate, or the party
who was injured and killed; and likewise the ac-
tion is brought under what we know as the Fed-
eral Employers’ Liability Act. It is an action
based upon an allegation or allegations of negli-
gence which it is charged is imputable to the de-
fendant company. In other words, the plaintiff
charges that the death of this intestate was caused
proximately by negligence on the part of the serv-
ants of the defendant, and imputable to that com-
pany.

The first thing that you will have to consider
and dispose of is this question: Has the plaintiff
established to your satisfaction by a fair prepon-
derance of the evidence that the defendant com-
pany through its agents and servants was negli-
gent? The duty that rested upon the company
by and through its agents and servants was to
exercise reasonable care to provide and maintain
a reasonably, safe place in which its employees
were to perform their labors.

Now, gentlemen, as to what is reasonable care,
no specific definition can be handed to you; no
specific, absolute rule can be handed to you by
which you are to measure the situation in all
cases; because each case must stand by itself. You
must take into consideration in each particular
case, and, of course, in this case, the situation and
the surroundings of the particular happening. You
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must consider the sort, kind, character of the
place in which this intestate was performing his
work, what 1t was used for. How it was used.
You must also consider the kind, class and charac-
ter of work that he was performing, and all those
circumstances, all those conditions which go to
make up the situation under which the happening
took place.

Now, when you have done that then you will
apply this rule—and it is the only one I can give
you—put to yourselves this question for answer*
Has the plaintiff satisfied us by a fair preponder-
ance of the evidence that this defendant company
through its agents and servants did not under
those conditions, under those circumstances, con-
sidering the place, the time, use reasonable care.
that reasonable care which the law required of it
to give and furnish and provide for this intestate
and the other employees of the company a reason-
ably safe place in which to do and perform his
and their work?

If your answer to that is yes, the plaintiff has
so satisfied us, then you will travel to other mat-
ters which will require your determination. If
your answer to that question is, however, no, the
plaintiff has not satisfied us by that degree of
evidence upon that question, then you need not
go any further, because then the plaintiff has not
done that entitling a verdict in his favor.

Mind you, I have said, gentlemen, the burden is
upon the plaintiff. It is one of those things in a
case of this character which the law says must
be made out by the plaintiff—must be made out
by this degree of evidence that I have told you of,
namely, fair preponderance of the evidence. So
that if you get to that point and your conclusion
is that it has not been made out I say you need
not go any further, because then your verdict
must be for the defendant.
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If it lias been made out—and that only goes to
the question of whether the agents and servants
of the defendant were negligent—the next question
is equally as important and must be made out by
a fair preponderance of the evidence, and made
out by the plaintiff: that is, was that negligence
so established, if it has been, the proximate cause
of the happening? Was it the thing which pro-
duced and caused this happening to this man now
deceased? If your answer to that is no, then even
if the answer to the first question has been yes,
again your verdict cannot go to the plaintiff but
must go to the defendant. If the answer to this
last question is yes, then again you have travelled
a step forward and then may consider the other
questions that I am about to put to you; because,
you see, there are two things that seem to stand
at the very threshold of your consideration, and at
the very threshold of the right of the plaintiff
or any plaintiff in a case of this sort, to have a
verdict. That is, they must establish that the de-
fendant was negligent in the manner charged,
secondly, if that has been established then that
that negligence was the proximate cause of the
happening. If those two things have been estab-
lished then you will take up this which I am about
to bring to your attention. If they have not been
established, or either one of them has not been
established, then your verdict must be for the de-
fendant, and you will go no further with the con
sidération of any further issues in the case.

If both of those things have been establish
then your attention would next go to the acts and
conduct of this deceased man himself; because he
was not in law without a care for his own safety
The law also placed upon him a

T1licf
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reasonable care, and that is to be measured and
must be measured by you taking again into con-
sideration all of the facts, the circumstances and
conditions surrounding this particular occurrence
and situation, the nature of the place in which he?
was working, what his knowledge, as a reasonable
man, should have been of the movements and'
doings in and aboutthat place—all of those things:
and then you will ask yourselves: under all the
circumstances and conditions, considering them
all, did this intestate, this person who lost his life,
did he act the part of a reasonably prudent man?
Did he act as a prudent man, a reasonably prud-
ent man would, and use reasonable care for his
own safety?

The burden of satisfying you as to that, of
course, is upon the defendant, and it must show
you and satisfy you by a fair preponderance of
all the evidence; not necessarily evidence that is
produced through witnesses actually produced by
them, but evidence that may be drawn by them by
cross examination of witnesses produced by the
plaintiff or evidence which may have come into
the case from such witnesses by and through the
direct examination of those witnesses.

If it has been shown by a fair preponderance of
the evidence that this man, this intestate himself,
was negligent and that that negligence contributed
to the happening, then that defense has been estab-
lished, and what the effect of it is and what the
result of it is, if it has been established, 1 will
bring to your attention later when 1 get to the
point' of telling you what a verdict in a case of
this character may be for if one is to be had for
the plaintiff.

Again it is alleged by the defendant that even
if the defendant was negligent as charged, and
even if that negligence was the proximate cause

10
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of this happening, still in law and m fact the
defendant should not be held and the plain i
should not have a verdict because the injuries to
this intestate resulting in his death were the re-
sult of risks assumed by him, risks of his employ-
ment assumed by him.

What that means, gentlemen, I will get to im-
mediately. If it has been established and the
establishment of it is upon the defendant, again
bv a fair preponderance of the evidence that you
may have in the cas”-then the plaintiff would
not be entitled to have a verdict, because then in
law the verdict should be for the defendant.

Now, what is assumption of risk? The best
way that I can speak to you about that is to read
to. you some short excerpts from what the courts
of this state have said as to what that is and what
it means, and it is this:

“The general rule is that a master is bound
to use reasonable care to provide a safe place for
his servant to perform his work and to furnis
and adopt such means that he may be assured
reasonable safety and protection in his work, an
to exercise reasonable care to maintain the place
and means reasonably safe. The qualifications
are that the workman takes upon himself during
the continuance of his employment all the risks
and dangers which are obvious to him or which
can be perceived by him in the exercise of his
senses and the use of ordinary care and circum-
spection. The risk must be obvious and apparent
and known to'the servant, or such as he shoul
have known and perceived with the exercise o
reasonable care on his part.

Again, “The servant assumes as well those risks
which arise or become known to him during the
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service as those in contemplation at the original
hiring.”

Now, if, gentlemen, this thing which occurred
to this interstate wass the result of a risk assumed,
a risk assumed as defined by these cases from
which I have read to you, then, as I have said to
you before, if that has been made out by the de-
fendant by a fair preponderance of the evidence
before you, then even if all these other matters
have been made out, still the plaintiff cannot have
a verdict, because in law then the verdict must go
to the defendant.

If that has not been made out and these other
things, namely negligence as charged, and that
that negligence was the proximate cause of this
happening—have been made out—then the plain-
tiff may have a verdict. 1 say “may” gentlemen,
because there are some things that I am about to
say to you which may place the plaintiff in that
position where, after all, a verdict will not be
assessable by you.

A verdict in a case of this character is to a very
great extent limited; that is, limited as to what it
may be. It is assessible only and determinable
only under what we know as the Death Act. In
arriving at a verdict in a case of this character
you are not permitted to take into consideration
anything for loss of society or wounded feelings,
grief that this sister may have suffered or is suffer-
ing because of the death of her brother—nothing of
that character whatever can be taken into consid-
eration. The verdict must be for and rests upon
a pecuniary or money loss entirely, stripped of all
sentiment. The reason for that, gentlemen, is
that without the statute of which I have just
spoken there could not be a recovery in a case of
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and completely limited by what the statute per-
mits a recovery to be for.

Now, under the very act under which this action
is brought it is provided in this manner: “That
every common carrier (I am paraphrasing in part
now)—every common carrier in interstate commerce
shall be liable in damages to any person suffering
injury while he is employed by such carrier in such
commerce. That is not the case here because the
party who was injured is dead. The action is not
being brought by him nor for him. Or, in the case
of the death of such employee to his or her personal
representative forthe benefitofthe surviving widow
or husband or children of such employee. The
action 4s not brought for that purpose because he
was not a married man, left no widow, no children
And, of none, then for such employee's parents.
“This action is not brought for that purpose because
his parents are both deceased, so far as the testi-
mony goes, and if none, then for the next of kin
dependent upon such employee. That is what this
action is brought for, it being alleged—and as far as
the testimony is concerned it has been established
that he left a sister, jand it is alleged that she was de-
pendent to some extent upon this deceased brother;
so that it is under that particular part of that act
that you are to travel in determining if a verdict
is to be had what it is to be for.”

There is testimony that this intestate paid into
the hands of this sister a sum of, I believe, thirty
dollars per month. You also have before you the
testimony going to show what made up and con-
stituted this family. As I remember it, it was the
sister, this brother now deceased, the husband of
the sister, and I think four children. It is said that
the husband of the sister was a man in ill health,
and also that his ability of earning and earning
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continuously was more or less limited; and it is
urged and insisted to some extent at least that this
sister was dependent upon the money contributions
made by her brother now deceased. Of course,
gentlemen, you have in the evidence and uncontra-
dicted the fact that this brother now deceased waa
a member of the family. It cost assuredly some-
thing for his maintenance in that family. If it cost
all of that sum that he so contributed to keep and
maintain him and the family—if it did, then, of
course, I cannot but say to you that upon that
showing there could not be said to be any monetary
or pecuniary loss now because of his death having
taken him from the family and cut off his contri-
butions; because, not having met with this hap-
pening, if he had at any time voluntarily removed
himself from the family and shut off his contri-
butions, the sister would have been no worse off fi-
nancially; because if it had taken all of the thirty
dollars to maintain and support and keep him,
with no duty on the sister to support and maintain
and keep him, she would not have lost anything
financially. So that, under any circumstances you
must take into consideration what the reasonably
fair cost would have been and was for the mainten-
ance' and support in the household and in th”
family of this brother now deceased; and if you
find that there was a difference between that sum
and the sum which you may find was contributed
by him, then it would be only that difference which
you may use in your consideration of what a ver-
dict may be for. Of course, gentlemen, there are
a great many other things which you must take
into consideration. It might have been that but
for this happening, this man, this brother, might
have lost his life, might have died from natural
causes, and at some date shortly after the time
of this happening; and of course, had he, his con-
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tributions whatever they were, would naturally
have been shut off and this sister would not have
had the benefit of them: He might have been
taken down with disease, become infirm: become
an 1invalid, unable to work and earn, and, of
course, again his contributions would have been
lessened. All those things you are to take into
consideration, and any others which naturally
would be matters of proper consideration in deter-
mining the probability of the continuation of his
contribution to his sister.

Now, this sister is a married woman, and has
a husband. It is said in the evidence that he,
because of illness, as I have before said, was urn
able to continue as a laborer or at whatever work
for which he could get a recompense, and that
1s urged as a reason for this dependency in part
of the sister of this deceased brother. It may be
that that inability on the part of the husband to*
perform work continuously and diligently and
make a wage sufficient and proper for the support
and maintenance of his wife might have ceased a
short time after the occurrence in question, o4
may at some time in the future, and he again
may be able to completely support and maintain
his wife and family; and, had the brother lived
aild such a time had arrived, it would be entirely
probable that he might have withdrawn his contri-
bution for the maintenance and support of his
sister. That is another thing you are to take into
consideration.

What a verdict may be for, speaking generally,
is simply this; For that pecuniary or money loss
resulting from the premature death of this brother,
and loss of a reasonable expectation of pecuniary
contributions to this sister during her dependency,
if any there was upon her part, or any in the fu®
ture. And in determining that you must also
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take into consideration the age of the party. This
deceased brother, I believe, was in the neighbor-
hood of thirty-five or thirty-eight years of age.
The sister, I think the testimony shows, was
twenty-seven years of age. Whatever sum you
may find, if you find any, which was and would
be in your judgment and from the evidence the
pecuniary loss which this sister has or will meet
with because of his death, is not the sum which
your verdict may be for; but, as has been said,
it is that sum capitalized or that sum reduced to
its present day worth.

Putting it another way, it is that sum of moneys
which will produce and annuity equal to net con-
tribution to this sister during the time that such
contributions would continue, for that period of
years; so that the sum, the capital sum would,
at the end of that period have exhausted itself.
In other words, it is that capital sum which at in-
terest would produce an income plus a deprecia-
tion of the principal itself—an income per year
which would represent the net contribution that
would have been made by the brother to the sister
for and during that period of years when that
contribution or income would have been made or
paid, and at the end of that time leaving nothing
by way of principal. It is a very difficult thing,
of course, gentlemen, to explain to you, and it is
a matter of calculation, which, as the attorney for
the plaintiff has said, is a matter with which he
is not going to and could not deal explicitly; and
the same situation exists with me; because until
you have settled upon certain facts and certain
figures it would be entirely impossible for me to
work out for you, even if I were able to, just
what the result should be.

Again, gentlemen, there is this further thing to
consider: [ spoke to you further back in my
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charge upon the question, of contributory negli-
gence. [ told you what it was and told you how
it must be established, if it is established, and
said to you that if it had been established I would
speak to you at this time as to what the effect
would be.

If the plaintiff is entitled to have a verdict and
you have concluded under the rules and the evi-
dence which you have before you what that ver-
dict should-be for, then this will be the manner in
which you will deal with the question of contribu-
tory negligence, if it has been established; and
let me say to you at this time that the burden of
satisfying you upon the question of what the ver-
dict may be for rest upon the plaintiff; that is
also a burden which the law places upon the
plaintiff to satisfy you by a fair preponderance of
all of the evidence toward which'you may apply?
the rules applicable to the admeasurement of such
a verdict, and in order to establish the verdict.

If contributory negligence has been established
then this i1s what our courts have said as to how
it shall be applied to a verdict which a plaintiff
would otherwise be entitled to have:

-~ “At common law there could be no recovery
in such a case”™—that is, where contributory
negligence has been established—*"“the contrib-
utory negligence being a complete bar or de-
fense”—that is, if this action were not brought
under this particular act and; contributory
negligence on the part of the intestate or de-
ceased party had been established then there
could not be a verdict at all at common law,
and that is what this means.

“At common law there could be no recovery
in such a case, the contributory negligence
being a complete bar or defense. But this
Statute rejects the common law theory and
adopts another deemed more reasonable by
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declaring the fact that the employee may have
been guilty of contributory negligence shallnot
bar a recovery; but the damages shall be
diminished by the jury in proportion to the
amount of negligence attributable to such em-
ployee.”

The court has said that that statute means .just
this, and that this is the way in which you as
jurors are to apply it:

“It means and can only mean, as this
court has held, that where the casual negli-
gence is attributable partly to the carrier”—
that is, to the defendant company in this case
—“and partly to the injured employee, he
shall not recover full damages but only a
diminished sum bearing the same relation to
the full damages that the negligence attri-
butable to the carrier bears to the negligence
attributable to both.”

So that, gentlemen, if you get to the point of

assessing damages, if the evidence warrants that
you should, and the rules of law that I have given
you warrant that you should, and if likewise you
have been satisfied in the manner I have indicated
is required by law that you should be satisfied
that this intestate, this deceased person, was
guilty of contributory negligence, then that ver-
dict that you would otherwise find you are to re-
duce in the manner and under the rules which I
have just read to you.
With that, gentlemen, you may take the case.

Juror No. 10: Your Honor, may I ask the date
of death of the plaintiff?

Mr. Simpson: October 29, 1918, is the date of
death.

(The jury retired.)
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Mr. Broadhurst. I want to take an exception
to that part of the charge where you instructed
the jury that after considering the amount of the
board if they considered that the cost of his boardl
would not absorb the entire thirty dollars that
they were entitled to use that balance as a means
of judging the amount of their verdict. I take art
exception to that, my point being that under the
act if that difference did not amount to a depend-
ency there could be no recovery; that they would
have to consider whether or not that difference, if
the plaintiff proved one, amounted to a depend-
ency.

The Court: In other words, whether that satis-
fied a dependency if one existed?

Mr. Broadhurst: Yes.
The Court: All right.
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Statement

This was an action under the Federal Employ-
er’s Liability Act for damages for death by neg-
ligence. The jury might have found that the
plaintiff’s intestate was employed to take lamps
from the rear end of trains and fill them with
kerosene, and while attempting to take a lantern
from the rear end of a train (p. 20, 1. 26) was
killed by reason of the fact that the train which
was standing without warning was backed down
upon him, and he was crushed against the bump-
ei which was at the end of the place where the
train was standing (p. 12, 1. 18). The train was
on a dead track and standing when he went behind
it between what was a standing train and the
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bumper (p.21,1. 26). Reasonably be had a right
to assume that the train would not be backed
down further because it was motionless and back-
ing it down would crush it against the bumper;
and, if any motion was to be made it would be
assumed to take the train away from the bumper.
The train was backed down upon him without any
warning or notice (p. 19. 1. 12).

Amendment Proper

The amendment allowedly the Court was a
proper amendment under Sections 112-113 of the
Practice Act of 1912, giving the Court full power
to allow such an amendment as was made at the
trial in this case. -

It was also proper under the case of Missouri,
Kansas & Texas Rwy. Co. v. Wulf, 226 U, S., 570.
In the Wulf case the plaintiff in her original peti-
tion sued in her individual capacity and based her
right to recovery upon the Kansas statute, where-
as, her action could legally rest only upon the
Federal Employers’ Liability Act, which requires
the action shall be brought in the name of the per-
sonal representative of the deceased. Plaintiff’s
petition was amended and she was allowed to sue
as administratrix not individually. The Supreme
Court held that this was not error; that it was not
the beginning of a new action by means of substi-
tuting one plaintiff for another, the Court hold-
ing that such a change is a change in form rather
than in substance, citing cases. That is almost
the identical situation in this case. The adminis-
tratrix ad prosequendum, who began the action,
was changed to administratrix in full ; she was an
administratrix still but with different powers; ad-
ministration ad prosequendum being a creation of
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statute, the administratrix was an administratrix
as a personal representative so that the facts are
identical with the facts in the Widf case, where it
was held the amendment was not error.

In the Wulf case, 226 U. S., p. 577, the Court
said:

“It is true that under the Federal stat-
ute the plaintiff could not, although sole
beneficiary, maintain the action except as
personal representative. So it was held in
American R. Co. vs. Birch, 224 U. S., 547,
56 Law. Ed. 879, 32 Sup. Ct. Rep., 603. But
in that case there was no offer to amend by
joining or substituting the personal repre-
sentative, and this Court, while reversing
the judgment, did so without prejudice to
such rights as the personal representatives
might have. The decision left untouched
the question of the propriety of such an
amendment as was applied for and allowed
in the case before us—an amendment that,
without in any way modifying or enlarging
the facts upon which the action was based,
in effect merely indicated the capacity in
which the plaintiff was to prosecute the ac-
tion. The amendment was clearly within
Sec. 954, Rev. Stat., U. S. Comp. Stat.,
1901, p. 696.°*

In the case of Giardini vs. MeAdoo, 107 Atl.,
437; it was held that it was proper even after the
trial at the circuit on appeal to allow amendment
substituting the widow as plaintiff instead of as
administratrix. How much more was it proper,
therefore, to allow such a substitution or change
in the trial Court.

In the Giardini case, the Chancellor speaking
for the Court of Appeals, said:
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“We incline to the opinion that under the
provisions of the Practice Act of 1903, con-
cerning amendment as interpreted in the
City of Hoboken against Gear and other
cases, an amendment of this proceeding
might be ordered by substituting the name
of Adele Giardini, the widow, as plaintiff
and striking out the description of her rep-
resentative character.”

There is no ground of appeal objecting to the
judgment as entered in favor of either plaintiff
and this was not argued in the Supreme Court.

This Court refused to disturb a verdict where
in the Supreme Court no ground of appeal was
filed questioning the alleged error now attempted
to be established in this Court.

Tansey v. Tedesco, 107 Atl., 419.

Negligence

The jury under these facts might have found
negligence either in the defendant in failing to
give him a safe place in which to work or of the
persons backing the train backing it into the
bumper, under these circumstances, without warn-
ing or notice to him.

See:

Chesapeake & Ohio R. R. v. Prophet,
241 TJ. S., p, 460.

The defendant was bound to use reasonable care
to give the intestate a safe place in which to work.
The jury might have found it did not do so when
without warning it backed him against a bumper
with a train of cars that had been standing with-
out notice to him, and crushed his life out.



The Aerkfetz case relied upon by the appellant
is a case holding what conduct was contributory
negligence and thus bar the action. Under this
statute, now discussed, that is, the Federal Em-
ployers’ Liability Act, contributory negligence is
not a defense and therefore the Aerkfetz case is
not in point.

Dependency

The statute in question gives a right of action
to next of kin such as this, the sister, only for de-
pendency, but in this case dependency was a ques-
tion for the jury.

See:

Seaboard Air Line v. Kenny, 204 U. S.,
497.
Also
Richey on Federal Employers * Lia.,
last edition, p. 223.

In construing this act the Supreme Court of
the United States in Vreeland v. Michigan Cen-
tral, 227 U. S., p. 70, says:

‘“There must however appear some rea-
sonable expectation of pecuniary assist-
ance or support, of which they have been
deprived, *’

making the test not sole dependency but support.
Under these circumstances the jury might have
found that the,sister with whom the brother was
living was partially dependent upon him for sup-
port; her husband was sick (p. 27, 1. 10) and her
brother turned his entire earnings to the house-
hold, and out of these earnings, the brother, the
husband, the sister and the children were support-
ed so that the sister was partially dependent up-
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on him for support, or at least the jury might so
have found, and this would satisfy the require-
ments of the statute.
See:
Farrier v. Schroeder, 11 Vroom., 601.

The recovery in the case, $3 000 was small, con-
sidering the earning capacity of the deceased and
the life expectancy of the defendants, and at the
present value of the dollar compared with the an-
ti-war value of the dollar would be a recovery of
about $1,500 in value, under those cases decided
heretofore by the Courts as to adequacy or exces-
siveness of damages.

Charge of Court

The excerpt from the Charge objected to as er-
ror, simply advised the jury as to how in some
way they might use a standard in endeavoring to
fix the sum. It did not declare the legal rule to
be as stated, but stated that in a. case of this kind
they might well reason as to what the residuum of
the money received by the dependent was after
she had paid the expense of keeping the intestate,
not as a correct measure of damages but simply
as a fact to aid them in making a computation.
Surely this could not be assigned as legal error.

Respectfully submitted,

ALEX. SIMSON,
Attorney for Plaintiff-Respondent.
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BRIEF IN FAVOR OF DEFENDANT-
APPELILANT.

(1)
Statement of the Case.

Defendant appeals from a-judgment of the New
Jersey Supreme Court, affirming a judgment of
the Hudson Circuit Court in favor of plaintiffs,
in an action brought under the Federal Employ- so
ers’ Liability Act, to recover the pecuniary loss
alleged to have been sustained by a sister of the
decedent, by reason of his death through negli-
gence of the defendant while employed as a la
borer on October 29, 1918, in defendant's yard,
Jersey City (pp. 1, §5).

There are two plaintiffs, Bronislaw Grijnuk,
administrator ad prosequendum of the estate of
Michael Grijnuk, deceased, who brought the suit;
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and Bronislaw Grijnuk, general administrator of
the same estate, who was added as a new party on
the trial, over objection of counsel tor the defend-
ant (p. IT et seq.).

At the close of plaintiff's case, counsel for de-
fendant moved for a non-suit on several grounds.
The motion was deniedl and exception noted (p.
41, 1. 25). Defendant then rested and moved for
a direction of verdict on the same grounds. This
motion was also denied and exception noted (p.
41, 1. 35).

The jury brought in a verdict in favor of both
plaintiffs for $3,000. (p. 14). Rule to show cause
was allowed with reservations of all exceptions.
The only reason filed in support of the rule was
that the verdict was excessive. The trial judge re-
fused to set aside the verdict (p. 15). Defendant
then appealed to the Supreme Court (p. 7). That
court affirmed the judgment (p. 2). Thereupon
this, appeal was taken (p. 1).

N (2)
Grounds of Appeal.

The grounds of appeal relied on are the fol-
lowing (p. 5):

1. The trial judge erred in permitting the gen-
eral administrator to be added as a new party
plaintiff.

2. The trial judge erred when he refused to
non-suit the plaintiffs or to direct a verdict in
favor of the defendant when thereunto moved,
whereas one or the other of said motions should
have been granted on one or more of the following
grounds urged in support thereof:

(a) There was no evidence of negligence on
the part of the defendant.

(b) The plaintiff’s intestate assumed the risk
of the injury which he received.



(p) There was no evidence that the deceased’s
sister was dependent upon him, within the mean-
ing of the Federal Employers’ Liability Act.

3. The trial judge charged the jury:

“So that, under any circumstances you
must take into consideration what the reason-
ably fair cost would have been and was for
the maintenance and support in the house-
hold and in the family of this brother now de-
ceased, and if you find that there was a dif-
ference between that sum and the sum which
you may find was contributed by him, then it
would be only that difference which you may
use in your consideration of what a verdict
may be for.”

3) - iV-:-!
Brief of the Argument.

I.

The trial judge erred in permitting tlie
general administrator to be added as
a new party plaintiff.

This suit was instituted by Bronislaw Grijnuk,
administrator ad prosequendum of the estate of
Michael Grijnuk, deceased. He was so appointed
under Chapters 180 and 181 of the Laws of 1917,
which are supplements to the Death Act and
which provide that “every action brought under
and by virtue” of that Act shall be brought by
such an administrator. The summons (p. 9) and
the complaint (p. 10) named him as the sole
party plaintiff. The judgment was entered in his
favor, and it was also entered in favor of Bronis-
law Grijnuk, general administrator (p. 14, 1L
1.20).

Bronislaw Grijnuk, administrator ad 'prose-
quendum had no right to bring this suit. The ac-
tion is not and could not be, brought under the
New Jersey Death Act. It is brought under the
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Federal Employers* Liability Act. The complaint
alleges that the decedent was killed while em-
ployed on a railroad operated by the defendant at
a time when they were both engaged in interstate
commerce (p. 11, 11. 1-10). The answer admits
that allegation (p. 13, 1. 10). The Federal Act
is therefore exclusive.

New York Central R. R. Co. vs. Winfield,
244 U. S. 147; 61 L. Ed. 1045.

Erie Railroad Co. vs. Winfield, 244 U. S.
170; 61 L. Ed. 1057.

The only other cause of action that might have
arisen by reason of the death of the plaintiff’s
intestate would have been under the New Jersey
Workmen’s Compensation Act, and in that event
no action could be maintained in a common law
court unless there was an agreement to pay com-
pensation under the New Jersey Act.

Holzapfel vs. Hoboken Manufacturers R.
R. Co., 92 N. J. L. 193.

The Federal statute provides that in the event
of death of an employee the liability of the car-
rier, if any, is “to his personal representative”
and that language has been construed by both the
United States Supreme Court and the New Jersey
Supreme Court to mean his executor or general
administrator.

American R. R. Co. vs. Birch, 224 U. S.
547; 56 L. Ed. 879;
Shrank vs. P. R. R. Co., 104 Atl. 26.

In the case last cited, the New Jersey Supreme
Court following a number of decisions of the
United States Supreme Court, in speaking through
Gummere, C. J., held:

“The statute appealed to by the defendant
is a supplement of our “Death Act’ (2 Comp.
St. 1910, p. 1907, sections 7-9), and provides



that every action instituted under and by vir-
tue of its provisions ‘shall be brought in the
name of an administrator ad prosequendum/
It is, of course, apparent that if this action
was brought for the enforcement of a remedy
given by our ‘Death Act’ the procedure must
be that provided by the statute andits supple-
ments. The trouble with the defendant’s case,
however, is that the remedy sought to be en-
forced is not provided by our state statute,
but is conferred by federal legislation; and in
the enforcement of a remedy thus conferred
the method of procedure provided by Con-
gress must control. The language of the fed-
eral act is that the liability of the carrier in
case of the death of the employee is ‘to his or
her personal representative for the benefit of
the surviving widow,’ etc.; and that language
has been construed by the United States Su-
preme Court to mean the executor or general
administrator.”

Furthermore, the plaintiff, Bronislaw Grijnuk,
administrator ad pros, failed to offer in evidence
his letters of administration (p. 21, 1. 30), so that
we have the rather novel situation of a judgment
in favor of a plaintiff who has no right thereto, in
a case where it does not even appear that he is
the person he says he is.

We now come to the next phase of the question,
that is, the right of the trial judge to admit a
new and entirely different party plaintiff W'hen it
appears that the party who brought the suit had
no right to bring it. The trial of the case had
begun. No motion had been previously made to
amend so as to bring in a new party. The sum-
mons was filed on January 23, 1919; the answer on
January 24, 1919, and in the answer objection in
point of law was made as follows (p. 13, 11. 35-40):

“Defendant will object that the complaint
discloses no cause of action. It fails to show
that the plaintiff has any legal right to main-
tain the cause of action set forth in the com-
plaint.”
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The case was not tried until April 23 (p. 16),
or three months after the filing of the answer, yet
no step was taken at any time by the attorney of
the plaintiff to bring in any new party until the
trial had begun. The situation presented is the
same as though John Jones had brought a suit
against the Director General of Railroads, and
after the case had been at issue for three months,
the attorney for the plaintiff should say, “This
suit should not be brought by John Jones but by
William 'Smith, and therefore I move to amend so
as to make William Smith the party plaintiff.”
If the trial court has the right to bring in one
new plaintiff in that fashion, it has the right to
bring in ten new plaintiffs. Objection was made
to the motion to amend exception noted to the
ruling permitting the amendment (p. 19, 11. 35-
40).

The law in this State is well settled that such
an amendment is not allowable.

Lower vs. Segal, 60 N. J. L. 99;

Fitzhenry vs. Consolidated Traction Co.,
63 N. J. L. 142;

Rankin vs. Central R. R. Co., 77 N. J. L.
175.

In the case of Lower vs. Segal, supra, suit was
brought by an administratrix to recover damages
for the death of her intestate, who was her hus-
band. The death occurred in the State of Penn-
sylvania and recovery was sought under the death
act of that State. It appeared that under the
Statutes of that State the action must be brought
by the widow as such, and not as administratrix.
The declaration was demurred to and plaintiff’s
counsel moved to amend his declaration so that
the action would appear to be one brought by the
widow of the deceased. This Court denied the



motion to amend. Magee, J., speaking for the
Court, said (p. 101):

“Furthermore I am of opinion that we are
not required to make such an amendment by
the provisions of section 138 of the Practice
Act (Gen. Stat., p. 2556), which directs us
to make all amendments necessary for the
determination in an existing suit of the real
question in controversy between the parties.
In considering whether these provisions re-
quire the amendment now asked for, it is
obvious that the question presented is the
same as would be presented if the present
plaintiff were John Doe, administrator of the
deceased, and cannot be affected! by the fact
that the plaintiff is both the administratrix
and the widow of deceased. The right of
the widow to turn this action into one in
her own behalf cannot be greater than her
right to intervene with a similar motion in an
action brought by some other person as the
personal representative of her husband.

“The 138th section has been liberally con-
strued by our courts. It has been held to
justify and require amendments (when the
real question in controversy has been fully
and fairly tried and correctly settled), to
adapt pleadings to the issue really tried, al-
though not that originally upon the record,
to change the form of action so as to present
the issue really tried, and that by a court
of review, to change the plaintiff where her
action was tried upon sealed instruments, by
which it was deemed defendant’s liability was
shown to be, not to her, but to her agent,
and to make such agent the plaintiff on the
record, and to add a wife as plaintiff on the
record when the damage done to property of
which she and her husband (the original
plaintiff) was seized by a conveyance to
both, had been fully and fairly settled on a
trial by arbitrators. City of Hoboken vs.
Gear, 3 Dutcher 265; Price vs. New Jersey
Railroad & Transportation Co.; 2 Vroom 229 ;
American IAfe Insurance Co. vs. Day, 16 1d.
89; Farrier vs. Hckroeder, 11 1d. 601; Guild
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vs. Parker, 14 1d. 430; Ware vs. Millville In-
surance Co., 16 1d. 177; Vunk vs. Raritan
Railroad Co., 27 1d. 395; Excelsior Electric
Co. vs. Sweet, 28 1d. 224.

“But the real question in controversy be-
tween the personal representative of the de-
ceased and defendant has never been tried.
On the contrary, this court has declared that,
upon the statements of the declaration, no
such question existed. Nor has the real ques-
tion in controversy between the widow and
the defendant ever been tried but she seeks
by this amendment to interveme in this suit
and present that question which she might
have presented in an action brought by her.
In my judgment the provisions of section 138
do not apply to such a case and do not re-
quire the amendment to be made. The
amendment would not continue the existing
suit except in mere form, but would create
and institute a new suit with a new question
and in a controversy between different par-
ties.”

In Fitzhenry vs. Consolidated Traction Co.,
supra, a father as such brought action for dam-
ages resulting to him by the death of his son. The
cause of action arose in New Jersey and was gov-
erned by our Death Act. Motion was made to
amend by adding the words “Administrator of the
Estate of John Fitzhenry, Jr., deceased,” after
the name of the plaintiff in the summons and dec-
laration. This court denied the motion to amend
following the case of Lower vs. Segal discussed
supra.

In Rankin vs. Central R. R. Co., supra, a judg-
ment of non-suit had been entered in favor of the
defendant because of the failure to notice the
cause for trial, and the cause was brought before
this court on a rule to show cause why the judg-
ment should not be vacated. The suit was orig-
inally instituted by a Widow as Administratrix
of her husband to recover damages for his death



caused by an accident in the State of Pennsyl-
vania. This court discharged the rule to show
cause and refused to open the judgment of non-

suit, saying:

“If the declaration should be amended, and
the statute of Pennsylvania set up in the
pleadings, it would appear that the right of
action is visited in the widow, and not in the
personal representative (citing authority).
Therefore, if a case of surprise and merits
had been disclosed and this judgment bpened,
the plaintiff having brought her suit as the
personal representative of the deceased and
not as widow she would hot retOver Without
an amendment of her pleadings, so in »order
that the plaintiff might proceed with her ac-
tion it would be necessary to amend all of the
pleadings that it might appear that she was
prosecuting her action as widow, and not as
the personal representative of the deceased.
Such an amendment was refused in 4 similar
ease in Lower vs. Segal, 31 Vroom 99. The
determination in that case would be control-
ling in this, and if no non-suit had been
granted, and the plaintiff was now moving
for the amendment necessary to state her
cause of action in a form necessary for re-
covery, it would be refused (page 178). It
thus appear that for want of an amendment
which the court would not allow, it applied
for, the plaintiff has not stated a cause of
action and a non-suit would ultimately fol-
low and under such circumstances the-pres-
ent judgment of non-suit ought., not to, be
opened” (p. 177).

A recent case involving the question under dis-
cussion is Giardvni vs. McAdoo, Director General
of Railroads, decided by the Court of Errors and
Appeals and reported in 107 Atl. 437. , In that
case suit was brought by a widow as administra-
trix of her husband for damages caused by his
death in an accident occurring in the State of

Pennsylvania. No objections were made as to
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parties or pleadings, the case being tried on the
.merits and judgment rendered against the de-
fendant. On appeal for the first time the point
was raised that the administratrix was an im-
proper party plaintiff, under the statutes of Penn-
sylvania. Chancellor Walker after review the
cases discussed supra at some length said (at
Page 440):

“The cases of Lower vs. Segal, 60 'N. J. L.
99, 36 Atl. 777, and Fitzhenry vs. Consoli-
dated Traction Co., 63 N. J. L. 142, 42 Atl.
416, are ones in which the questions raised
were decided upon demurrer; and there can
be little, if any, doubt but that, if a motion to
strike out had been interposed in limine in
the case at bar, it would have been granted.
'But the question is: Are we precluded from
permitting a proper amendment at this time,
and must we reverse the judgment resulting
from a trial upon the merits, because on ap-
peal for the first time, the defendant raises
the jurisdictional questionV’

and again at p. 441,

“And these statutes as is known, are to be
liberally and beneficially expounded; and
every intendment that can be, should be, made
in aid of a judgment and verdict thereon,
where the parties have gone to trial upon the
merits of the case and where no attack has
been made upon the pleadings and procedure
prior to appeal.”

The court allowed the amendment and reversed

the case on the damages only.

It is to be observed that the Court of Errors
based its decision on the fact that no objection
was made to the parties or pleadings until after
appeal had been taken and that the scope of the
decisions in the cases discussed supra decided by

this court were in no wise altered.

See also cases of:

Maitland vs. Worthington, 59 N. J. L.
114;



11

Hubbard vs. Montrose Metal Shingle Co.,
79 N. J. L. 208.

In the case of Maitland vs. Worthington, 59 IN.
J. L. 114, supra, this Court, speaking through
Gummere, C. J., held (headnote) :

“After the defendant named in a summons
has been regularly brought into Court, the
writ cannot be amended by substituting the
name of another person as defendant, and al-
tering the return day, for the purpose of pro-
curing the re-issuing thereof and its service
upon the substituted defendant.”

If it is true that the name of the defendant as
set forth in the summons Cannot be amended by
substituting the name of another person as de-
fendant, it is equally true that the name of a
plaintiff cannot be substituted.

In Hubbard vs. Montross Metal Shingle Co., 79
N. J. L., 208, supra, this Court, speaking through
Minturn, J., held (headnote):

“A judgment entered against, one who is
not a party to the record but who is made a
party in open Court upon the trial, by amend-
ment and substitution against his protest and
without his consent, is not only in violation
of the defendant’s common-law rights but is
also in violation of the constitutional guaran-
tee requiring ‘due process of law.””

A fortiori a person who is not in any way con-
nected with the litigation cannot be brought in as
a party plaintiff after the trial of a case has be-
gun without the service of summons and com-
plaint against the defendant as required by law
and the chance to file answer as against the new
party.

This is not the case of mere misnomer but, on
the contrary, the situation presented is that of
bringing in an entirely new party whose only
right to bring the suit depends on whether a cause
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of action exists under a federal statute. There
was only one plaintiff in the suit as instituted and
that plaintiff had absolutely no right to bring the
suit, so that there was no cause of action stated
in the complaint that was served. A general ad-
ministrator has to put up a bond; an adminis-
trator ad pros, provides no security of any Kkind
and his sole right is to bring a suit. Under the
Act of 1917, which created the office of adminis-
trator ad pros., he has not even the right to make
a settlement. The Supreme Court in its opinion
with regard to this point says: “We think the
amendment allowed to the petition (complaint)
did not change in any material aspect the grava-
men of the case so as to prejudice defendant in
any material manner, and that the amendment in
such circumstances is entirely a matter of sound
discretion”, citing Seaboard Air Line vs. Koen-
necke, 239 U. S. 352.

We submit that the question of whether or not
the court had the right to make the amendment
and bring in an entirely new plaintiff in a case
where there was no proper plaintiff does not de-
pend on whether the defendant was prejudiced,
but depends on whether the court has the inherent
power by main strength to compel a defendant to
accept as a party plaintiff, and the only lawful
party plaintiff, a person who had absolutely no
connection with the case before the time when the
amendment was made, after the case as brought
was in process of being tried. If this is the law
then it should be stated in such a way as to be un-
mistakable. After a very thorough examination
of the law we have been unable to find any case
that goes so far. The case of Seaboard Air Line
vs. Koennecke, 239 U. S. 352, did not so hold.
The headnote is as follows :

“The allowance by the trial court after the
testimony was in, and over defendant’s ob-
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jection, of an amendment to bring the case
specifically under the Employers’ Liability
Act, held not to have exceeded the discretion-
ary power of the court, or to have been so
arbitrary as to amount to denial of due pro-
cess of law.”

An examination of the facts with regard to the
amendment shows that no new party was brought
in, the amendment merely referring to the ques-
tion of whether or not the plaintiff was entitled
to exemplary damages. Such damages were al-
lowable under a state statute but not under the
federal act, and the case came under the latter
act. The effect of the amendment that was allow-
ed was merely to strike out the demand for ex-
emplary damages. Such damages were allowable
under a state statute, but not under the Federal
act, and the case came under the latter act. The
effect of the amendment that was allowed was
merely to strike out the demand for exemplary
damages. Furthermore, the right to bring in
and substitute, during the trial, as a sole party
plaintiff, a third person not before mentioned,
must necessarily depend on the law of the state,
and the cases cited supra show that the law
of this state is contrary to such a holding. The
opinion of this court in Giardini vs. McAdoo, 107
Atl. 437, is directly in point and holds that if ob-
jection is timely made, a new party cannot thus be
brought in. Section 9 of the Practice Act of 1912
is not applicable. That section merely deals with
the misjoinder or nonjoinder of parties. In the
case at bar there was neither, because there could
not be a misjoinder or nonjoinder unless there are
at least two or more parties, one of whom has
properly brought the suit. In the case at bar
there was only one plaintiff who had the right to
bring the suit and he did not bring it. In short,
there cannot be any misjoinder or nonjoinder of
one party.
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IT.

The trial judge erred when he refused
to non-suit the plaintiffs or to direct
a verdict in favor of the defendant
when thereunto moved, whereas one
of said motions should have been
granted on one or more of the follow-

ing grounds urged in support thereof:

(a) There was no evidence of negligence on
the part of the defendant.

i(b) The plaintiffs’ intestate assumed the risk
of the injury which he received.

'(¢) There was no evidence that the deceased’s
sister was dependent upon him within the mean-
ing of the Federal Employers’ Liability Act.

(*)
There was no evidence of negligence on
the part of the defendant.

The plaintiffs’ intestate was employed by the
defendant as a laborer and according to the com-
plaint he was killed by a train backing down upon
him while he was fitting a lamp to the rear of a
car. The complaint further alleges that he was
crushed between the rear of the car and the bump-
er at the end of the track.

The only witness called by the plaintiff to prove
defendant’s negligence was a foreigner by the
name of Stanislaw Chrinuch, who spoke through
an interpreter. The testimony of this witness
demonstrates that he did not see the accident or
know anything about it until some time after it
had happened when his attention was attracted
by persons running towards the scene of the acci-
dent. At the time of the accident, which hap-
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pened on track 5 in defendant’s Jersey City yard,
he was eating his dinner in a car on track 2,
eight car lengths away from the car that was sup-
posed to have struck the plaintiffs’ intestate (p.
28, 1. 20). Track 2 is near Steuben Street, while
track 5 is near Newark Avenue. There were two
tracks known as tracks 3 and 4 between tracks 2
and 5 (p. 28, 1. 30). There were cars standing on
tracks 3 and 4 (p. 29, 1. 10-20). As this witness
was eating his lunch, he saw a number of persons
running past the car where he was, and thereupon
he left that car and also started running to the
scene of the accident (p. 29, 11. 30-35). Asked
on direct examination (p. 26, 1. 10-20): “But
before the accident when the man was taking the
lamp and before he was struck, did you see with
your eyes anyone standing upon the rear plat-
form of this train of cars?” lie answered, “No,
sir; I did not see. The only thing that attracted
us was the noise, and we all ran there,” thereby
showing conclusively that he knew nothing about
the accident until after it happened. It is per-
fectly obvious that so far as relates to the circum-
stances of the accident this witness spoke entirely
from hearsay. The remainder of his testimony
must necessarily, in the light of the testimony re-
ferred to supra, be the result of inference drawn
by him from what he saw or was told by someone
else when he finally reached the scene of the acci-
dent, or what he might have imagined happened.
He says that he knew nothing of the accident
until he heairdL the noise and saw a number of
people running. He was, according to his own
testimony, a distance of eight car lengths from
the scene of the accident. These cars are at least
50 feet long and therefore he was 400 feet away.
Also there were cars on the two tracks between the
track on which the accident happened and the
track where this witness was. It was a physical
impossibility for him to see unless he did go to
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the scene of the accident and crossed over the
other cars and tracks in between. Since this wit-
ness was the only witness produced, and since the
burden was on the plaintiff of showing that the
defendant was negligent, by witnesses having per-
sonal knowledge of the facts, the conclusion in-
evitably follows that there was no evidence of
negligence.

The negligence charged in the complaint is as
follows (p. 11, 11. 10-25) :

“S. The negligence of the defendant con-
sisted in this:

“While the intestate of the plaintiff was
doing his work for the defendant, fitting
lamps to the rear of a train, the agents and
servants of the defendant, without using due
care to ascertain the position of plaintiff’s
intestate, backed the train down upon the in-
testate of the plaintiff, and crushed him
against a block stop; and it did not use rea-
sonable care to give the plaintiff’s intestate
any warning of the intention to move said
train and did not use reasonable care to pro-
vide him with a safe place in which to work
or to promulgate rules for the protection of
such employees, and by reason of said negli-
gence the intestate of the plaintiff was
killed.”

It does not appear from the testimony of the
one witness called by the plaintiff that the de-
cedent was fitting lamps to the rear of a train, or
that the defendant, without using due care to as-
certain the position of plaintiffs’ intestate, backed
the train down upon the intestate. When Ohri-
nuch was asked on direct examination (p. 23, 1L
15-20), “Well, was anything done with the two
single cars to connect them with the train that he
was working on?” the answer was, “I do not know
what they did with those cars.” He was then
asked to describe how the deceased was killed and
he proceeded to describe how the accident hap-
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pened but it is clear from reading his testimony,
that the description given was the result of what
somebody told him or what lie imagined. He did
not know what care was exercised by the defend-
ant in moving the cars because he was not there.
He was asked the question, “Did you or did you
not hear any whistle blown or signal given before
these cars moved down on the man that was
struck?” and he answered, “No, sir; there was no
signs or signal given, no bell rang, no whistle
blew” (p. 25, 11. 15-20). But this testimony is
worthless when it is remembered that the same
witness testified that he was eight car lengths
away in another car eating his lunch with a num-
ber of cars on the track between the track on
which he was and the track where the accident
happened, with a continual movement of cars in
the yard (p. 30, 11. 15-20). Of course, he did not
hear any sign or signal. It. would be just the
same as asking a man five miles from a railroad
crossing whether he heard the crossing bell.

The Supreme Court in its opinion does not
touch on this phase of the case. It seems to pro-
ceed on the assumption that the facts stated in
the complaint are supported by the evidence. It
will be noted that the Supreme Court says (p. 2,
1 35, to p. 3, 1. 10):

“The plaintiff was employed by defendant
company to remove lamps from the rear of
trains. While engaged in this work, on a
standing train at the depot in Jersey City,
the train was suddenly and without any no-
tice to the employees pushed back against the
bumper and plaintiff’s intestate was Kkilled.
This clearly indicated negligence in opera-
tion, because the deceased had a right to as-
sume that the train being in the depot at
rest and practically up against the bumper
would go forward rather than backward, if
it moved at all; and in any event would not
be moved back without notice of some kind
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to an employee like deceased', who it must be
assumed would be expected there to perforin
his work.”

There is no evidence that the deceased at the
time of the accident was employed in removing
lamps from the rear of a train of cars, or that he
had been directed to do so. The only witness
called by the plaintiff when asked the question,
“Do you know of your own knowledge whether
his (deceased’s) foreman told him to go and get
that lamp or not?” answered “I don’t Kknow
whether he went there at his own free will or
not” (p. 26, 11. 25-30).

There is no evidence that the deceased was en-
gaged in work on a standing train. The train was
not at a depot but in a railroad yard where it is
undisputed cars were being continually moved in
and out. There is no evidence that the train was
suddenly and without any notice to the employees
pushed back against the bumper. It does not ap-
pear whether the deceased was supposed to look
out for himself or whether tie was supposed to
have a warning. We respectfully submit that the
Supreme Court lost sight of the fact that the
only witness called by the plaintiff was at the
time of the accident eating his lunch in a car
which was on a track four tracks from the track
on which the accident happened and eight car
lengths distant therefrom, and that this witness
testified that he did not know the accident had
happened until his attention was attracted there-
to by persons running toward the scene of the
accident. Not only was he this great distance
from the scene of the accident, but there were
cars on the two tracks between the track on which
the accident happened and the track upon which
the witness was, which also made it impossible
for him to see, assuming for a moment that he
was near enough to see if there had been no cars

obstructing his view.
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With regard to the allegations oi negligence in
the complaint, namely, that the defendant failed
to give the deceased warning of the intention to
move the cars, or failed to promulgate rules for
the protection of such employees, these are not to
be considered in view of the judge’s charge which
limits the defendant’s negligence, to the sole ques-
tion of whether defendant had used reasonable
care to furnish a reasonably safe place to work
(p. 42, 1. 30; p. 43, 1. 20). Fritz vs. Sayre &
Fisher Co., 77 N. J. L. 236 and cases cited. But
if it can be said that the questions of warning
and promulgation of rules could be considered by
the jury under the instruction that the defendant
was to use reasonable care to provide a reason-
ably safe place for the deceased, it was not shown
that it was customary to warn or that the de-
fendant did not promulgate rules to be followed
in its yards. The defendant’s yard at Jersey City
was a large yard in the open where it stored,
cleaned, repaired and oiled cars. Plaintiffs’ in-
testate was a workman in that yard. There was
absolutely nothing in the case to show that the
yard was operated in any different manner at the
time of the accident than it was ordinarily oper-
ated; or that it was operated in any different
manner than similar yards were operated by
other railroad companies; that the train crew did
not perform its work in the same manner as it
always performed it; there was no witness who
was in the vicinity of the accident who was called
who testified that warning was or was not given.
The only witness is that of a witness AVho knows
nothing about the accident of his own personal
knowledge. He spoke through an interpreter and,
of course, had difficulty in making himself under-
stood. However, there can be no question as to
his position at the time of the accident for he

testified to it in a way that cannot be misunder-
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stood. We therefore respectfully submit that for
this reason motion for non-suit or for a direction
of verdict should have been granted.

Assuming, but not admitting, that it can for a
moment be said that this testimony is of such a
character as to entitle it to any weight at all, it
simply amounts to an assertion of the fact that
the deceased was Kkilled by a train backing down,
when, according to this witness who does not
know anything about it because he was not there
at the moment of the accident, no warning was
given to the deceased of the approach of the
train. His testimony at the very most shows that
the deceased was struck by a train but does not
show the circumstances under which the train
was moved, nor ivhether any warning was given
of such movement, even assuming such warning
was required. On this theory the case of ITill-
ever vs. Delaware, etc. R. R. Co., 89 N. J. L. 697,
99 Atl. 321 (reversing), 87 N. J. L. 348, 94 Atl.
595 may be cited for the plaintiff. In that case a
section foreman was struck in a railroad yard by
a train which was backing down the track; no
warning was given him of its approach. This
court held that under these circumstances there
was no duty to give warning and that therefore
there was no negligence on the part of the com-
pany. The Court of Errors and Appeals (by a
vote of 7 to 5) reversed this judgment, but did so
solely on the ground that there was evidence of
a rule of the company requiring warning to be
given of a movement of the kind in questionj that
decedent had a right to rely on such warning and
that, therefore, the question of negligence by rea-
son of the failure to give same was for the jury

The rule in question required an employee to
take a position on the front of the head car when
cars were being pushed and give signals to the en-

gineers “in case of need”. This case is clearly dis-
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tinguishable from the present case, because no such
rule or custom was alleged or proven to exist
upon which the plaintiff’s intestate had the right
to rely, and the charge of the Trial Court limited
the question of defendant’s negligence solely to the
point of failure to provide a safe place to work
(p. 37, 11. 20-24).

The case is also different from McNally vs. Penn-
sylvania R.R. Co., 88 N. J. L., 277; 95 Atl., 975,
where plaintiff (an employee of another company)
was injured by being caught between a coal car
and a bumper in the railroad yard of tlia defend-
ant. It appeared, from the testimony, that it was
customary, when cars were to he moved or shifted
in the yard for the defendant to give notice to the
workmen employed near the cars of such intended
movement, and the court affirmed a judgment for
the plaintiff on that ground alone, stating at page
279:

“W here it is shown that there was a custom
to give notice of the movement of trains, a
workman engaged in working around or on the
cars, is entitled to rely upon such custom, and
to assume that if trains are to be moved he
will be given the customary warning.”

In the case at bar there was absolutely no evi-
dence of any custom of warning workmen employ-
ed in defendant’s yard.

The case of Aerkfestz vs. Humphreys, 145 U. S.,
418, 36 L. Ed. 758, is, we contend, controlling in
the case at bar. In that case plaintiff, while work-
ing on one of the tracks of the defendant, was run
over and injured by a freight car, moved by a
switch engine. Plaintiff was working on the track
with his back to the cars which were being backed
toward him about as fast as a man walks. The

court said, at page 421:

“Under such circumstances, what negligence
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can be attributed to the parties in control of
the train or the management of the yard?
They could not have moved the cars at any
slower rate of speed. They were not bound to
assume that any employee, familiar with the
manner of doing business, would be wholly in-
different to the going and coming of the
cars. There were not strangers whose pres-
ence was to be guarded against. The ringing
of hells and the sounding of whistles on trains
going and coming, and switch engines moving
forwards and backwards would have simply
tended to confusion.”

To the same effect see Connelly vs. Penn. R.R.
Co., 228 Fed., 322.

(b)

The plaintiff’s intestate assumed the
risk of the injury which he received.

It is settled that in an action under the Federal
statute assumption of risk remains as a defense in
all cases except those where the violation by the
carrier of any statute enacted for the safety of em-
ployees contributed to the injury or death of the
employee, as specified' in Sec. 4 of the Federal

statute.

Gila Valley Ac. R.R. Co. vs. Hall, 232 U.
S. 34; 58 L. Ed. 521;

Seaboard Air Line vs. Horton, 233 U.
492 ; 58 L. Ed. 10G2; see also 234 U.
595; 60 L. Ed. 458;

Crockett vs. Southern R. Co. 234 IT. S.
725; 58 L. Ed. 1564;

Y. & M. V. R. Co. vs. Wright, 235 V. S.
376; 59 L. Ed. 277;

McGovern vs. Philadelphia Ac. R.R. Co.
235 U. S. 389; 59 L. Ed. 283;

Seaboard Air Line vs. Padgett, 236 U. S.
668; 59 L. Ed. 777;

Bz
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Central Vt. R.R. Co. vs. White, 288 U. S.
507; 59 L. Ed. 1433;

Jacobs vs. So. R. Co., 241 U. S. 229; 60 L.
Ed. 970;

Baughan vs. N. Y. C. R.R. Co., 241 U. S.
237; 60 L. Ed. 977;

Chesapeake & O. R.R. Co. vs. De Atley,
241 U. S. 310; 60 L. Ed. 1016;

Bower vs. Chicago & M. R. Co., 241 U. S.
*470; 60 L. Ed. 1107;

Baltimore & O. R. Co. v. Whitacre, 242 U.
S. 169; 61 L. Ed. 228;

Seaboard Air Line vs. Lorick, 243 U. S.
572; 61 L. Ed. 907;

Erie R.R. vs. Purucker, 244 U. S. 320; 61
L. Ed. 1166;

Boldt vs. Pennsylvania R.R., 245 U .S.
441; 62 L. Ed. 385;

Kanawha Railway Co. vs. Kerse, 239 U.
S. 576; 60 L. Ed. 448.

The legal principle being thus settled, the ques-
tion for consideration is whether under the circum-
stances of any particular case the point as to as-
sumption of risk is to be decided as a matter of
law by the court, or by the jury under appropriate
instructions. In the present case, there being no
contention that any statute was violated by the
defendant, we submit that the facts and reasonable
inferences therefrom being undisputed, the ques-
tion of assumption of risk was one of law.

The plaintiff’s intestate was employed by the
defendant as a laborer, to take care of lamps and
to fill them with kerosene (p. 16, 11. 27-28)). He
had been doing this kind of work for at least a
month before the accident occurred (p. 20, 11. 33-
35). The yard where he performed his work was
used for storing, cleaning and repairing cars (p.
21, 1. 5-10). Cars are at all times being put into
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and taken out of this yard to and from the tunnel
(p.- 24, 11. 17-20). The accident happened at 12:30
in the afternoon (p. 24, 11. 14-16). Plaintiff’s in-
testate went in between a car and a block, to fill a
lamp on the rear of the car (p. 17,11. 17-25). The
space into which he went between the car and the
block was only about two feet wide (p. 21, 11. 26-
28), and, while standing in that space, he was
injured.

There is no allegation in the complaint and no
evidence was offered at the trial of any customary
warning upon which the plaintiff’s intestate might
be presumed to have relied. There was no proof
that the movement of the cars was anything but
the ordinary operation of connecting cars.

Under these circumstances, we submit that the
assumption of risk was so clear as to remove that
question from the domain of fact and make it
incumbent upon the trial court to hold that the
risk was assumed as a matter of law.

Illustrations of the application of the principle
of assumption of risk to yard movements may be
found in the following cases:

In Boldt vs. Penn. R.R. Co., 218 Fed., 367, a
switchman who was working between two freight
cars in a yard was held to have assumed the risk
of injury from such cars being struck by other
ears, when run over a “hump”, where such move-
ments were of almost daily occurrence.

In Fort Worth &c R.R. Co. vs. Copeland, 164 S.
W., 857, a switchman who was injured by a cut
of cars being shunted against a car on which he
was adjusting a coupler was held to have assumed
the risk where the shunted cars were moved in the
customary manner.

In Connelley vs. Penn. R.R. Co., 228 Fed., 322
(Circuit Court of Appeals, 3rd Circuit), decedent,
employed to watch and repair small defects in
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yard tracks was killed by a train backing along
the track on which he was working. There being
no evidence that the train was not operated in the
customary manner, decedent was held to have as-
sumed the risk as part of his employment.

In Louisville & N. R.R. Co. vs. Johnson’s Admx.,
171 S. W., 817 (Federal Act), where one working
around a railroad yard was standing between box
cars and could not be seen by employees in cars
moving on the same track, was held to have as-
sumed the risk of injury by the movement of the
other cars.

Other cases to the same effect are:

Smartwood vs. Lehigh Valley R.R. Co.,
169 App. Div., 759; 155 N. Y. Supp., 778 ;

Charleston & W. R.R. Co. vs. Sylvester,
86 S. E., 275.

(©)

There was no evidence that the de-
ceased’s sister was dependent upon
him, within the meaning of the Fed-
eral Employers’ Liability Act.

The only person who claimed that she was de-
pendent on the deceased was a sister, and she alone
testified to her alleged dependency.

The Federal Employers’ Liability Act provides
that, in case of the death of an employee under the
conditions described in the act, the personal repre-
sentative may bring an action—

“For the benefit of the surviving widow or
husband and children of such employee; and,
if none, then of such employee’ parents; and,
if none, then of the next of kin dependent upon
such employee (35 U. S. Stat. 65), Act April
22, 1908, Ch. 149, Sec. T, U. S. Comp. Stat.
Ann. 1916, Yol. 8, Sec. 8657.”
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It will be observed that the Federal Statute cre-
ates three classes of beneficiaries which are sepa-
rate and distinct from one another. First, widow
or husband and children; second, parents; third,
next of kin dependent. If there is any member of
the first class, the other two are excluded. If there
is none of the first class, but one or more of the
second, then the third class will be excluded. If
any member of the last class does not come under
the provision “dependent upon such employee”,
then such person is excluded from that class, and
if such exclusion applies to the whole class, then

there can be no recovery.

Moffett vs. Baltimore & 0. R.R. Co., 220
Fed., 310;

Allen J. Dooley vs. Railroad, 163 N. C.,
464; 79 S. E., 970; L. R. A. 1916 E, 185;

In re Stone, 91 S. E., 852;

Southern Ry. Co. vs. Vessell, 68 So., 336;

Roberts on Federal Liability of Carriers,
Vol. 1, Sec. 593.

Plaintiff’s intestate, at the time of his death, was
not married, and his father and mother were both
dead (p. 30, 11. 9-12). The only next of kin of the
deceased was his married sister, Hernie Sadowska,
and his brother, Bronislaw Grijnuk, the plaintiff
in this cause. There is no evidence that deceased
ever contributed anything to his brother, and,
therefore, no pecuniary loss was sustained by him
by reason of his brother’s death. His sister,
Hernie Sawdowska, the only other next of Kin,
testified on the question of pecuniary loss as
follows:

She has been married for the past eight years,
and from the time of her marriage until the time
of his death, her brother lived with her and her
husband and children (p. 26, 11. 34-39). The de-
cedent paid to his sister $30 a month (p. 25, 1L
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10-14). The remainder of the testimony is as
follows (p. 25, 1. 20 to p. 26, 1. 15):

“Q. And did he ever give you anything
more than thirty dollars a month at any time
during the year? A. He always assisted me.
He was very good to me. He always aided
me.

“Q. Do you know what you received from
him a year, besides thirty dollars a month, if
you can tell? A. Any time that I needed
money for rent my brother was ailing.

“Ms. Simpson: Sick, does she mean?
‘“The Interpreter : Sick.

“A. (Continuing.) And he always gave me

enough for my rent.”

Decedent had a room in the home of his sister
and she provided him with his meals (p. 28, 1L
5-8).

This was all the testimony as to the pecuniary
loss sustained by the sister.

It appeared, therefore, that decedent contributed
thirty dollars a month, or about a dollar a day,
to his sister, in return for which he obtained his
meals and lodging, and that occasionally he as-
sisted her financially, the frequency or extent of
such assistance not being shown.

It is well settled that there must be proof odJ
pecuniary loss, and the damages awarded to the
beneficiary must be limited to the pecuniary loss
SO proven.

Michigan Central R. R. vs. Vreeland,
227 U. S, 59; 57 L. Ed., 417.

American R. R. Co. vs. Didricksen, 227
U. S., 145; 57 L. Ed., 456.

Gulf, etc., Ry. Co. vs. McGinnis, 228 JJ
S., 173; 57 L. Ed., 785.

In the present case the only beneficiary was one
of the third class mentioned in the statute, and
it was necessary for the plaintiff to show that
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the 'beneficiary was actually dependent upon the
decedent in order to permit a recovery for -her
pcuniary loss.

Moffett vs. Baltimore & 0. R. Co., 220
Fed., 39; 135 €. 0. A., 607.

Smith vs. Pryor, 190 'S. W., 69.

Collins vs. Penn. R. Co., 163 N. Y. App.
Div., 452; 148 N Y. Supp., 777.

Dooley vs. Seaboard Air Line R. Co.,
L. R. A, 1916 E. 185; 79 S. E., 970.

Evidence of occasional contributions to the sis-
ter does not establish dependency within the

meaning of the act.

Smith vs. Pryor, 190 S. W., p. 69;

Roberts’ Federal Liability of *Carriers,
Vol. 2, Sec. 627;

Hodnett vs. Boston & Albany R. R. Co.,
156 Mass., 86;

8 Am. & Eng. Enc. of Law, (2nd Ed.),
p. 904.

In the case of Smith vs. Pryor, supra, the Court
in a case under the Federal Employers’ Liability
Act similar to the present case said (p. 71):

“Now, the mere fact that deceased had at
different times sent her an occasional sum
does not establish dependency. The evidence,
at most, shows only that she would prob-
ably have received other sums as gifts in
the future, had he lived. 1In other words,
she may have suffered a possible pecuniary
loss in the death of her brother, but nothing
more than that. But, while it is necessary
to show only pecuniary loss in the case of a
husband, wife, children or parents, yet, in
the case of one who is not in the above cate-
gory, dependency must be shown'and proved
dike any other fact” (titing cases).

Roberts on Federal Liability of Carriers, Vol.
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2, Sec. 627, speaking of this section of the Fed-
eral Statute, states the rule as follows:

“Since the beneficiaries of the third class
must be dependent upon the decedent at the
time of his death, mere proof that the de-
cedent contributed sums of money at various
times to the beneficiaries is not sufficient to
establish dependency.”

In 8 Am. & Eng. Enc.'of Law, (2nd Ed.), p.
904, supra, speaking of a similar statute, the
correct rule is stated as follows:

“The mere fact that deceased occasionally
contributed to the support of such party in
an irregular way is not sufficient where fact
of dependency alone confers the right of
action.”

This quotation lias been adopted with approval
as a correct interpretation of the Federal Statute
in Southern Ry. Co. vs. Vessell, 68 So., p. 337.

The only other evidence of pecuniary loss was
the payment of f30 per month. The sister was sb
married woman living with her husband, and de-
cedent, in return for this contribution, Obtainedl
his board and lodging from her. We submit that
the payment of a dollar a day, to say the least,
was hardly enough for the maintenance of de-
cedent himself, and this evidence was not sulL
ficient to show that the sister was actually del
pendent upon plaintiff’s intestate within the mean-
ing of the Federal Employers’ Liability Act.

Collins vs. Penn. R. R. Co., 148 N. Y.
Supp., 777; 163 App. Div., 452.

Southern Ry. Co. vs. Vessell, 68 So.,
336.

Illinois Cent. R. Co. vs. Doherty’s Admr.y
153 Ky. 363; 47 L. R. A, (N. S.),
131; 155 S. W, 1119.

In Collins vs. Penn. R. R. Co., 148 N. Y. Supp.;
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777; 163 App. Div., 452, plaintiff’s intestate was
unmarried and his only next of kin were two
brothers and two sisters. The two brothers were
married and had their homes. Intestate lived'
with his two sisters, one of whom was the plain-

tiff. Intestate was earning $5 or $6 per week at
the time of his death, all of which he gave to his
sister, the plaintiff, who pooled it with her earn-
ings, and from this common fund supported ini
testate, herself and the other sister, who whs
sickly. From the general fund, intestate received
his board and lodging.

The Court, after quoting Sec. 1 of the Federal
Act, said:

“*Said section, it will be seen, thus provides
that the recovery is for the benefit of the
‘next of kin dependent’}) and thus it would
seem that none of the next of kin of plain-
tiff’s intestate would be entitled to share in
the recovery, if any was had, except such of
them as were actually dependent upon him.
The evidence would not seem to indicate that
any of said next of kin were dependent upon
plaintiff’s intestate, and that, as before stated,
his wages were hardly sufficient for his own
maintenance.”

In Southern Ry. Co. vs. Vessell, 68 So., 336,
it was held that under the Federal Employers’
Liability Act, giving a right of action for wrong-
ful death for the benefit of the dependent next of
kin, an elder sister of a deceased employee, suing
as his administratrix, who was married, and who
had boarded deceased, in return for which he had
made monthly contributions for two years prior
to his death was not dependent upon deceased and
could not recover.

It therefore seems clear that as to a next of
kin who comes within the third class named
within the federal statute, that is, “next of kin
dependent upon such employe”, actual dependency
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must 'be proven and the burden to prove that
fact is on the plaintiff. As to the next of Kkin in
the first class, namely, “widow or husband and
children”, and the next of kin in the second class,
“employe’s parents”, it may be that actual de-
pendency in certain cases may be presumed from
the fact of the close relationship, and the further
fact that a pecuniary contribution is made to
them, but when the statute goes on and says that
if there are no persons surviving the deceased in
the first class or second class, that then the
action shall be for the benefit “of the next of
kin dependent upon such employe”, the conclusion
is inevitable that the next of kin in the third or
last class (who only have the benefit of the
statute in the event that there are no persons of
the first and second class), must prove actual de-
pendency, for, otherwise, no meaning could be
attributed to the word “dependent” used in the
statute with reference to the .third class but not
with reference to the first and second classes.
For example, two brothers and a sister live to-
gether and each of the three have an income of
$5,000 a year and therefore no one of the three
needs or is entitled to any contribution from any
one of the other two. Notwithstanding that fact,
one of the brothers gives to the sister $25. weekly
from his income of $5,000. The brother who
makes this contribution is killed while employed
in interstate commerce by a railroad company.
The sister would have no cause of action, forl
certainly she is not dependent on the deceased
brother when she has an income equal to his,
merely because he voluntarily contributed to her
a part of his $5,000. The case put is parallel to
the case at bar for in the ease at bar the sister,
according to her own testimony, and she was the
only witness called, received only $30. a month!
from her deceased brother and out of this she
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provided him with room and board as shown
supra. She was married and living with her
husband who supported her. The contribution
amounts to a dollar a day for lodging and meals.
The evidence does not show that the contribution
of a dollar a day was more than sufficient to pay
for the room and meals, and common experience
teaches that it was probably insufficient. At any
rate, the burden of showing that it was more
than sufficient was on the plaintiff and there is!
no such proof in the case. The sound rule is that
enunciated by this Court in Ramey v. Erie R. R.
Co., 88 N. J. L. 684, where Black, J., at p. 685,
speaking with reference to the question of depend
ency of brothers and sisters under the New Jer-
sey Compensation Act said:

“It is argued in the appellant’s brief, and
we think that the argument is sound, that
the brothers and sisters were not legally de-
pendent upon the deceased—they were not
dependent upon him in fact, merely because
their father was helped by him to support
them, they are not within the class provided
for by the statute. They, doubtless, did de-
rive some benefit from their brother’s wages,
through the father’s disbursements of the
family fund, but that does not make them de-
pendent in fact upon their brother. Benefit
and dependence are not synonymous words.
The fact that the father used the son’s wages
to help support the family did not make the
family any the less dependent, both legally
and actually, upon the father.”

Likewise in the case at bar, mere benefit, as-
suming that the sister did receive any benefit
from the brother’s contribution of $30. a month,
does not show dependence because benefit and de-
pendence are not synonymous words. There was
no legal obligation to support the sister, and there
was no actual dependency. The Supreme Court
in its opinion says, “the jury might have found
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the plaintiff to have been dependent so as to bring
her within the provisions of the (federal) act”)
citing Michigan Central R. R. Co. vs. Yreeland,
227 U. S. at p. 70. Referring to that case and
page the following will be found i

“The pecuniary loss is not dependent upon
any legal liability of the injured person to
the beneficiary. That is not the sole test.
There must, however, appear some reasonable
expectation of pecuniary assistance or sup-
port of which they have been deprived.”

Reading this paragraph in connection with its
context in the opinion of Mr. Justice Lurton,
speaking for the United States Supreme Court, it
will be found that it does not support the con-
tention that the mere fact that contributions
were made necessarily means that there is de-
pendency as to persons falling in the third class
of next of kin, who might be entitled under the
federal act. At page 72, the Court expressly

says (italics ours):

“The rule for the measurement of damages
must differ according to the relation between
the parties plaintiff and the decedent, ‘accord-
ing as the action is brought for the benefit
of the husband, wife, minor child or parent
of minor child, for the loss of services or
support to which the beneficiary was legally
entitled, or is brought for the benefit of a
person whose damages consist only in the loss
of a prospective benefit to which he was not
legally entitled’.”

Again at page 71, the Court says:

“A pecuniary loss or damage must be one
which can be measured by some standard.”

In the case at bar, there is no standard that

can be applied to the alleged contribution of the

deceased to his sister which will show than any

part of the contribution was for her benefit.

There is nothing in the mere fact that $30. a
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month, was paid for board and lodging to a mar-
ried sister which shows that she was dependent
on the. deceased brother. The facts are undis*
puted in the case at bar, and on the undisputed
facts we submit there was no actual dependency
within the meaning of the federal statute which
says that in case of the death of an employe, the
personal representative may bring an action
(first), “for the benefit of the surviving widow or
husband and child of such employe; and (second),
if none, then of such employe’s parents; and
(third), if none, then of the next of kin depend-
ent upon such employe”.

III.

Tlie Trial Judge erred in l&is charge.

The Trial Judge charged the jury (p. 43, 1L
25-30):

“So that, under any circumstances, you
must take into consideration what the rea-
sonably fair cost would have been and was
for the maintenance and support in the house-
hold and in the family of this brother now
deceased, and if you find that there was a
difference between that sum and the sum
which you may find was contributed by him,
then it would be only that difference which
you may use in your consideration of what a
verdict may be for.”

Exception was taken to this part of the charge
(p. 48, 11. 5-15) ; see Grounds of Appeal No. §
(p. 2, 11. 20-30).

We submit that the above charge was erroneous
according to the express wording of the Federal
Act, and the cases construing the same referred to
at length in Point II, Sub (c), of this brief.
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IV.

For tiiese reasons the judgment of the
Hudson County Circuit Court and the
judgment of affirmance of the Su-

preme Court should be reversed and a
new trial ordered.

10
June Term, 1920.
Collins & Corbin,
Attorneys for Defendant-Appellant.
Geo. S. Hobart,
Edward A. Markley,
Of Counsel.
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Court of Errors and Appeals.

Bronislaw Grijnuk, adminis-
trator ad prosequendum of the
estate of Michael Grijnuk, de-

ceased et al.,

Plaintiffs-Respondents, Action at Law.

On Appeal
vSs.
from
William G. McAdoo, Director- Supreme Court.
General of Railroads, Hudson
and Manhattan Railroad
Company,
Refendant-Appellant.

Supplemental Brief in Favor of the
Defendant-Appellant.

On the argument of this appeal, permission was
given to file a supplemental brief on the question
whether the Trial Judge erred in permitting the
general administrator to be added as the party
plaintiff. During the course of the argument,
Parker, J., referred to the case of harrier vs.
Schroeder, 'ON. J. Z., 601 (cited in the last line on
page 7 of our main brief), as an authority sustain-
ing the bringing in of a general administrator in
the case at bar. An examination of that case will
reveal that what the Court did was to change the
plaintiff where the sealed instruments sued on
showed that the defendant’s liability under the
instruments was not to the plaintiff, but to her
agent. All that the Court did was to substitute
the plaintiff’s agent simply because the sealed in-
struments were in the name of the agent. That is
quite different from the situation presented in this A



case, for here the plaintiff had absolutely no right
in law or in equity to bring the suit. See the
eopinion of this Court in Swank vs. Pennsylvania
B. B. Co., decided March term, 1920. At the time
when the suit was brought and for several months
thereafter, there was no such person in being as a
general administrator. See also argument advanced

at the bottom of page 11, et seq.

Also, on the argument, Parker, J., called atten-
tion to the fact that in our statement of the ques-
tions presented in the three cases cited on page 6 of
our brief, we in each instance said “this Court de-
nied” presumably meaning the Court of Errors and
Appeals, and therefore, he concluded that in each
of the three cases cited the motion to amend was
made in this Court after an appeal had been taken.
Through inadvertence, the words “this Court” were
used. As a matter of fact in Lower vs. Segal, 60
JV. J. L., 99, the question was presented to the
Supreme Court on a motion by the plaintiff to
amend the summons and declaration, and the mo-
tion was denied. In Bitzhenry vs. Consolidated
Traction Co., 63 W. J. L. 1183, the question was
presented on motion to amend the summons and
declaration before trial, after the declaration
had been demurred to. In the case at bar the ques-
tion was raised as an objection in point of law in
the fourth defence to the complaint. This is the
practice now in lieu of demurrer under rule 40 of
the Kules of the Supreme Court published in 1913,
to take effect September 1 of that year. In Bankin
vs. Central B. B. Co., 77 N. J. L., 175, the question
was raised on rule to show cause in the Supreme
Court. These three cases are followed in the re-
cent case of Giardini vs. McAdoo, 107 Atl., 1+37,
decided by this Court. See our main brief, page
9, line 30. We respectfully submit that a careful



reading of the three cases cited will show beyond
question that the Trial Judge had no right to add
the general administrator as the sole party plaint-,
iff when there was no proper party plaintiff after
the case was in course of trial. In the case at bar»
there was no motion made prior to trial as in the
Lower and Fitzhenry cases to amend. See page 5
of our main brief, line 25. If the Court has no
right to bring in a party as a sole party plaintiff
on a motion to amend a fortiori, the Court has no
right to do so after the case is in course of trial.

As stated on the argument by counsel for the
appellant, the judgment as printed at page 14 of
the case, is not a true copy thereof, because it says
that judgment was in favor of both plaintiffs, that
is, the general administrator and the administrator
ad pros., whereas the judgment was only entered
in favor of the administrator ad pros. In order
to clear up this error in the state of case, we
have printed as a part of this supplemental
brief the judgment as entered and the rule
for judgment which the Clerk of the Court used in
making up the judgment. It will be noted that in
each of these documents the only named plaintiff
is the administrator ad prosequendum. It there-
fore appears that a judgment has been entered in
favor of the plaintiff, who has absolutely no right
thereto in an action where it does not even appear
that he is the person he says he is, namely, an ad-
ministrator ad prosequendum.

The case of Missouri, etc., Railway Co. vs. Wulf,
U. S: 570, cited on page 3 of the respondent’
biief, is not an authority in point because that case
was tried in the Circuit Court of the United States
for the Eastern District of Texas, and the right of
that Court to permit an amendment of the com-
plaint depended on Section 954 of the Revised
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Statutes of the United States as pointed out by Mr.
Justice Pitney, speaking for the United States Su-
preme Court at page 576, where he said “the
amendment was clearly within Section 954, Rev.
Stat.”
June Term, 1920.
Respectfully submitted,

COLLINS & CORBIN,
Attorneys of Defendant-Appellant.

George S. Hobart,
Edward A. Markley,
Of Counsel.

JUDGMENT.
(Filed April 25, 1919.)
HUDSON COUNTY CIRCUIT COURT.

Bronislaw Grijnuk, Adminis-

trator, ad prosequendum of the

Estate of Michael Grijnuk,

deceased,

Plaintif,
V8« y Action at Law.

William G. McAdoo, Director

General of Railroads, Hudson

and Manhattan Railroad

Company,
Defendant.

This action was tried before Judge Luther A.
Campbell with a jury at the Hudson County Cir-
cuit Court, April 23-24, 1919.

The cause having been heard and submitted to
the jury they returned their verdict as follows:

They say that they find for the plaintiff, and
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against the defendant, and they assess the dam-
ages of the plaintiff on occasion of the premises at
the sum of three thousand ($3,000.00) dollars.
Whereupon, it is adjudged that the plaintiff
recover of the defendant, the sum of three thousand
($3,000.00) dollars and his costs which are taxed at
fifty five dollars and sixty-five cents ($55.65) mak-
ing in the whole the sum of three thousand and
fifty-five dollars and sixty-five cents ($3,055.65).

Judgment entered this twenty-fifth day of April,

1919.
LUTHER A. CAMPBELL,

Attest: Judge.
John J. McGovern,
[Seal ] Clerk.

RULE FOR JUDGMENT.
(Filed April 25, 1919.)
HUDSON COUNTY CIRCUIT COURT.

Bronislaw Grijnuk, Administra-
tor ad prosequendum of the Es-
tate of Michael Grijnuk, de-
ceased,

Plaintiff;
against Action at Daw.

William G. McAdoo, Director
General of Railroads, Hudson
and Manhattan Company,

Defendant.

The issue in the above entitled action having
came on regularly to be tried before Hon. Luther
A. Campbell and a jury, on the 23d and 24th days



of April, 1919, and the evidence of the plaintiff and
the defendant having been heard and submitted to
the jury, and after due deliberation thereon the
jury having returned its verdict in favor of the
plaintiff and against the defendant in the sum of
three thousand ($3,000) dollars, together with the
the costs to be taxed.

Now, on motion of Alexander Simpson it is

hereby *

Ordered and adjudged, that the plaintiff, as ad*
ministrator, have and receive from the defendant
the sum of three thousand ($3,000) dollars damages
as awarded, together with the costs to be taxed.

Let judgment absolute be entered accordingly
this twenty-fifth day of April, 1919.
LUTHER A. CAMPBELL,
Judge Circuit Court.

Alex. Simpson,
Plaintiff’s Attorney.
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