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Notice of A p p eal to C ou rt of E rrors  
- - ..x and Appeals.

(F iled  M arch 16, 1920.) 1 0

New ilcrarti Supreme (imtrt

Wi l l i a m  . G. x Mc A do o , D irector reme Court. 
General of R a iro a d s,;

T o : A l e x a n d e r  Simps o n , Esq., 
o Attorney, of P la in tiff.

Ta k e  No t ic e  that the defendant app eals to  
the Court o f E rrors and A ppeals from, th e  
whole of th e judgm ent entered in  th is  cause.

D ated M arch 3, 1920. 8 0

B r o n is l a w  G r i j n u k , Admr. ad 
pros, of the E sta te  o f M ichael 
Grijnuk,

/ D efen dan t-A ppellan t.

P la in tiff-R espon den t,

vs.

Action a t 
Law.

On A p peal
from  Sup- a o

Y ours resp ectfu lly ,
C o l l in s  & Co r b in , 

A ttorneys - o f • »Defendant-Appellant.
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Opinion of the Supreme Court.

(No. 48 November Term 1919.)
NEW JERSEY SUPREME COURT.

B r o n is l a w  Gr i j n u k , Admr.,
Respondent, 

vs.

Wi l l i a m  G. Mc A do o , Director 
General,

Appellant.

Appe a l  H u d s o n  C i r c u i t .

Argued November Term 1919,
Decided February Term 1920.

A l e x a n d e r  Si mps o n ,
For Respondent.

Co l l in s  & Co r b in ,
For Appellant.

A r g u ed  B e f o r e  t h e  Ch i e f  Ju s t i c e , Mi n t u r n  

a n d  B l a c k , J .  J .  pe r  Cu r i a m :

The suit was instituted under the Federal 
Employers Liability act, for damages consequent 
upon the death of a brother of the adminis-
tratrix, and upon whom the jury might have 
found the plaintiff to have been dependent, so 
as to bring her within the provisions of the 'act-

Vreeland v. M ichigan, C. R . R- 227 TJ. 
S. 70 In re Kenney, 204 U. S. 497.

The plaintiff was employed by defendant com-
pany to remove lamps from the rear of trains 
While engaged in this work, on a standing train 
at the depot in Jersey City, the train  was sudden-
ly and without any notice to the employees pushed 
back against the bumper and plaintiff’s intestate 
was killed. This clearly indicated negligence m 
operation, because the deceased had a right to as-
sume that the train  being in the depot at rest and
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O pin ion  of the S u p rem e Oourt-

practically  up aga in st the bumper w ould  go for-
ward rather th an  backward, i f  It m oved a t  a ll;  
and in any eveht w ou ld  not be m oved back w ith -
out notice of , som e kind to an em ployee lik e  de-
ceased, who it  m ust he assum ed w ould  be ex -
pected there! to perform  h is work. ,10

W e think the question  w as one of fact for the  
jury under a ll the cases involv ing  questions of 
disputed facts regarding the perform ance o f  the  
duty im posed upon the m aster by law . W e tihink 
the am endm ent a llow ed to th e  p etition  d id  not  
change in  any m aterial asp ect the gravam en of 
the case so as to  prejudice defendant in  any  m a-
terial m anner, and th a t th e  am endm ent in  such  
circum stances is  en tirely  a  m atter o f sou n d  d is-
cretion. ,

K oen n ecker v. S eaboard  A ir  L in e, 239  
U. S. 353. The judgm ent w ill  be af- 

firmed.

4 0



4

Order of Affirmance. 
(Filed March 9, 1920.) 

NEW JERSEY SUPREME COURT.

io
B r o n is l a w  Gr i j n u k , Admr.,

Plaintiff-Respondent, Appeal from
v8 Hudson

Action 'at

Circuit.

Law.

Wi l l i a m  G. Mc A d o o , Director /  oa
General of Railroads, Hudson l Amrma.np.fi 
and Manhattan Railroad Com- \  of Judg.

The above cause, having been regularly on 
ao  the February Term list for argument, on appeal 

from the Hudson Circuit Court; Collins & Corbin, 
Esqs., appearing for the Appellant and Alexander 
Simpson, Esq., for the respondent, and no error 
being found therein.

I t  is on this ninth day of March 1920, on 
motion of Alexander Simpson, attorney for re- 
pondent, Ordered, that the judgment below be, 
and the same is in all things affirmed, with casts, 
and the record be remitted to the Hudson County 
Circuit Court to be proceeded with in accordance 

8 °  with this judgment and the practice of said
Court.
Entered March 9, 1920,

On motion of,

pany, ment.
Defendant-Appellant*

A l e x a n d e r  Si mps o n , 
Attorney for Plaintiff.

40
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Grounds of A p p eal in  C ourt of E rrors  
and Appeals.

(F iled  M arch 18, 1920.)
The appellant sta tes the fo llow in g  grounds 

of appeal:

I. The Suprem e Court erred in  affirm ing th e  ] 0  
judgm ent in  favor o f the p laintiff.

II. The Suprem e Court erred in  fa ilin g  to  re-
verse the judgm ent of the H ud son  C ounty Cir-
cuit Court in  favor o f the p la in tiff for on e or 
more o f the reasons se t forth  at length  in  th e  
defendant’s grounds of appeal in  the Suprem e  
Court, w hich w ere as fo llow s:

1. The tria l judge erred in  p erm ittin g  th e  
general adm in istrator to be added as a  new  p arty  
plaintiff when thereunto m oved by counsel for  
the p laintiffs a t the trial.

2. The trial judge erred in  p erm ittin g  th e  
general adm inistrator to  be su b stitu ted  as a  
new party p la in tiff w hen thereunto m oved by  
counsel for the p la in tiffs a t  th e trial.

3. The tr ia l judge refused  to  n on su it th e p la in -
tiffs when thereunto m oved by the defendants  
whereas sa id  m otion should have been granted  
on one or more of th e  fo llow in g  grounds urged, 
in  support of sa id  m otion:

O a

(a )  N o evidence of a n y  n eg ligen ce  ym  
the part of th e defendants.

(b) The p la in tiff’s in testa te  assum ed th e  
risk of h is in ju ries as a  part o f h is  em -
ploym ent.

(c ) N o  evidence th a t any of th e  n ex t of 
kin were dependent upon th e p la in tiff’s  in -
testate w ith in  the m eaning of th e F ed eral 
E m ployers’ L iab ility  A ct o f A p ril 22 , 1908.
(IT. S. Comp. S tat, 1916, par. 8657.)

40



6

Grounds of Appeal m  Court of Errors and Appeals

4. T he tr ia l ju d g e  refu sed  to  d irect a  verd ict  
in  favor o f th e  d efen d an ts w h en  th ereu n to  m oved, 
w h ereas sa id  m otion  sh ou ld  have been gran ted  
on  one or m ore o f the fo llo w in g  ground s urged  
in  su p p ort o f  sa id  m o t io n :

1 0
(a )  ]Nb evid en ce o f an y  n eg lig en ce  on th e  

p a rt o f  th e  defen d an ts.
(b ) The p la in tiff’s in te s ta te  assu m ed  th e  

r isk  o f h is  in ju r ies as a  p a r t  o f h is  em p loy-
m ent.

(c )  !No evidence th a t an y  o f th e  n e x t  o f  
k in  w ere depend en t upon  th e  p la in tiff’s in -
te s ta te  w ith in  th e  m ean in g  o f th e  F ed era l 
E m p lo y ers’ L ia b ility  A c t of A p ril 22, 1908. 
(U . S. Copm . S ta t. 1916, par. 8657.)

20 5. T he tr ia l ju d ge  charged  th e  ju ry :

“ So th a t, u n der any  c ircu m stan ces yo u  
m u st tak e  in to  co n sid era tion  w h a t th e  reason-
ab ly  fa ir  cost w o u ld  have been and  w as  
for th e  m ain ten an ce  an d  su pp ort in  th e  h ou se-
h o ld  an d  in  th e  fa m ily  o f th is  brother now  
deceased, and  if  you  find th a t  th ere  w as a 
difference betw een  th at sum  and  the sum  
w h ich  y ou  m ay find w as con trib u ted  by h im , 
th en  i t  w o u ld  be o n ly  th a t  d ifference w h ich

3 0  yo u  m ay  u se  in  you r  con sid era tion  o f w h a t  
a  verd ict m ay  be fo r .”

Co l l i n s  & Co r b in , 
A tto rn ey s of D efen d an t-A p p ellan t.

Serv ice  acknow ledged  M arch 17, 1920.
A l e x  S i m ps o n , 

A ttorn ey  o f P la in tiff.

40



N otice and G rounds o f A p p ea l.

(F ile d  A u g u st 25, 1919.)

To Alexander Simpson, attorney of p laintiffs:
Ta k e  n o t i c e  tha t the defendants appeal to the 

New Jersey Supreme Court from the whole of 
the judgment entered in this case on the follow-
ing grounds:

1. The tr ia l ju d ge  erred in  p erm ittin g  th e  g en -
eral adm in istrator to  be added as a n ew  p a r ty  
plaintiff w hen th ereu n to  m oved by cou n sel fo r  th e  
plain tiffs a t  th e  tr ia l.

2. T he tr ia l ju d ge erred in  p erm ittin g  th e  g en -
eral ad m in istra tor  to  be su b stitu ted  as a  n ew  
party p la in tiff w h en  th ereu n to  m oved by cou n sel 
for the p la in tiffs  a t th e  tr ia l.

3. The tr ia l ju d ge refu sed  to  n o n -su it th e  
plaintiffs w hen  th ereu n to  m oved by th e  d efen d an ts  
whereas sa id  m otion  sh ou ld  have been gran ted  
on one or m ore o f th e  fo llo w in g  grou n d s urged  
in  support of sa id  m otion .

(a ) N o evidence o f a n y  n eg ligen ce  on th e  
part o f  th e  defendants.

'(b) 'The p la in tiff’s in te sta te  assum e the r isk  
of h is in ju ries as a p art o f h is  em ploym ent.

(c ) Nlo evidence th a t an y  o f the n ex t o f k in  
were dependent upon p la in tiff’s in te sta te  w ith in  3 ^ ' 
the m eaning o f  th e  F ed era l E m p lo y ers’ L ia b ility  
A ct o f A p ril 22nd, 1908. (U . S. Comp. S ta t. 1916  
par. 8657.)

4. T he tr ia l ju d ge refused  to d irect a verd ict  
in  favor o f th e  d efen d an ts w h en  th ereu n to  m oved, 
whereas sa id  m otion  sh ou ld  have been gran ted  on  
one or m ore o f th e  fo llo w in g  ground s urged  in  
support o f sa id  m otion .

4 »
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Notice and Grounds of Appeal.

(a )  N o  evidence of any  n eg lig en ce  on  th e  

p a rt o f th e  defen dan ts.
(h ) T h e p la in tiff’s in te s ta te  assu m ed  th e  r isk  

o f  h is  in ju r ie s  as a p art of h is  em ploym ent.

(c )  N o  evidence th a t  a n y  o f the n ex t of k in  
1 0  w ere  dependent upon p la in tiff’s  in te sta te  w ith in  

th e  m ea n in g  o f th e  F ed era l E m p lo y ers’ L ia b ility  
A ct o f A p r il 22nd, 1908. (U . S. Com p. iStat. 1916

par. 8657.)
5. T he tr ia l jud ge charged th e  j u r y :

“'So th at, u n der any c ircu m stan ces you  
m u st tak e in to  con sid eration  w h a t th e  reas-
on ab ly  fa ir  c o s t  w ou ld  h ave  been  an d  w a s  
for th e  m ain ten an ce  a n d  su p p ort in  th e  h o u se-
h old  an d  in  th e  fa m ily  o f h is brother n o w  de- 

20 ceased , an d  i f  y ou  find th a t  th ere  w a s a d if-
ference b etw een  th a t sum  an d  th e  su m  w h ich  
you  m ay find w a s con trib u ted  b y  him , th en  i t  
w ou ld  be o n ly  th a t d ifference w h ich  you  m ay  
u se  in  you r con sid era tion  of w h a t a  verd ict  
m ay be for.”

Co l l i n s  & Co r b in , 
Attorneys for Defendant-Appellant.

80
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Sum m ons.

(F ile d  J a n u a ry  23, 1919.)

Th e  St a t e  o f  N e w  J e r s e y  to  W illia m  G. Mc- 
A doo, D irecto r  G en eral o f  K ail- 
roads, o f th e  H u d son  and  M anhat- 

(S e a l)  ta n  R a ilroad  C om pany. w
Y ou  are sum m oned to  an -

sw er th e  ann exed  co m p la in t of 
B ron islaw  G rijnuk, a d m in istra tor  a d  'prosequen-
dum, of th e  E sta te  o f  M ichael G rijnuk, deceased , 
in  an a ction  a t la w  in  th e  C ircu it C ourt o f  the  
County of H udson . A n d  ta k e  n o tice , th a t  u n less  
you file your answ er to  sa id  com p la in t with, th e  
Clerk o f sa id  C ourt w ith in  tw en ty  d ays a fter  serv-
ice upon you  of th is  w r it and  th e  an n exed  com -
plaint, th e  p la in tiff  m ay proceed in  th e  su it  and A A
judgm ent m ay be entered  a g a in s t you. * *

W itness, L u th er A . C am pbell, J u d g e  o f  th e  
C ircuit C ourt o f the C ou nty  o f  H u d son , a t J ersey  
City, th is fifteen th  day  o f Jan u ary , N in e teen  h u n -
dred and N ineteen .

J o h n  J. Mc Gover n ,
C lerk.

A l e x . Si m ps o n ,
A ttorney.

4 0
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C om p lain t.

(F ile d  J a n u a ry  23, 1919 .)

HUDSON COUNTY CIRCUIT COURT.

Br o n i s l a w  Gr i j n u k , A dm inis- 
1 0  tra to r  a d  p ro seq u en d u m  o f  th e  

E sta te  of M ichael G rijnuk, de-
ceased ,

The p la in tiff, w ho resid es a t  N o. 186 P a von ia  
A venue, in  th e  C ity  o f  J e r se y  C ity , in  th e  C ou n ty  
o f H ud son , sa y s th a t:

1. T hat he is  a d m in istra tor  ad  p rosequ en du m  
of the E sta te  o f M ichael G rijnuk, deceased , and  
brings in to  Court L etters o f A d m in istra tio n  gra n t-
ed to  him  up on  the sa id  E sta te  by the Su rrogate  
of the C ounty  o f H u d son .

3 0  2. The H u d son  and M an h attan  R a ilroad  Com -
pany, is  now  and  w as a t a ll  t im es h erein a fter  m en-
tio n ed  a corp ora tion  of th e  S ta te  o f  N e w  Jersey , 
an d  w a s a  com m on carr ier  by  ra ilroad  engaged  in  
in tersta te  com m erce, tra n sp o rtin g  p assen gers for  
hire  b etw een  th e  S ta te  o f N ew  J ersey  and  the  
S ta te  o f  N ew  York.

3. The in te s ta te  o f th e  p la in tiff  w a s a t a ll 
tip ies h erein a fter  m en tioned  in  th e  em p loy  of the  
d efen d an t, carry in g  on  in tersta te  com m erce.

W i l l i a m  G. M c A d oo , D irecto r  
G en eral o f  R a ilroad s, H u d so n  
and  M an h attan  R a ilroad  Com -
pany,

vs.

D efen d a n t,

P la in tif f
A ctio n  a t  

Law.

40
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C om pla in ts

4. On th e  29th  day o f  O ctober, 1918, a t J ersey
C ity aforesaid , th e  in te s ta te  o f th e  plaintiff,, w h ile  
in  the em ploy o f th e  d efen d an t and en gaged  in  
in terstate  com m erce o ilin g  lam ps and f it t in g  
lam ps to  th e  rear of tra in s , he w a s in ju red  by  
reason of th e  n eg lig en ce  o f th e  defen dan t. 4 0

5. The n eg ligen ce  o f  th e  d efen d an t co n sisted  
in  th is:

W hile th e  in te sta te  o f  th e  p la in tiff  w a s d o in g  
his w ork for the defendant, f ittin g  lam p s to  th e  
rear of a tra in , th e  a gen ts and  serv a n ts o f  th e  
defendant, w ith o u t u sin g  due care to a scer ta in  th e  
position  of p la in tiff’s in testa te , backed th e  tra in  
down upon th e  in te s ta te  o f  th e  p la in tiff , and  
crushed h im  aga in st a  b lock  sto p ; an d  i t  d id  n o t  
use reasonable care to g ive  the p la in tiff’s in tes- 2 0  
tate any  w arn in g  o f th e  in ten tio n  to  m ove sa id  
train and did n o t use reason able care to  provide  
him  w ith  a  sa fe  p lace in  w h ich  to  w ork  or  to  
prom ulgate ru les for th e  p ro tection  o f su ch  em -
ployees, and b y  reason o f sa id  n eg ligen ce  th e  in -
testa te  o f  the p la in tiff w as k illed .

6. The in testa te  o f th e  p la in tiff  w a s  a t  a l l  
tim es in  the exercise  of due care  for h is  sa fe ty  and  
his in jury w as n o t a  r isk  in c id en t to th e  em p loy-
ment.

80
7. The in te sta te  o f th e  p la in tiff  le f t  h im  su r-

viving n ex t o f k in  who have suffered  p ecu n iary  
injury by reason o f  h is  death.

8. The w ith in  a c tio n  is  com m enced w ith in  
tw enty-four calend ar m onths a fter  th e  death  o f  
the in testa te  o f the p la in tiff.

P la in tiff dem ands $10,000.

Al e x . S i m ps o n , 
A tto rn ey  for  P la in tiff .

4 0
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A n sw er.

(P ile d  J a n u a ry  24, 1919.)
D efen d an ts, W illia m  G. M cA doo, D irector  G en-

era l o f  R a ilroad s, resid in g  in  t lie  C ity  o f W a sh -
in g to n , D . C ., an d  H u d so n  & M an h attan  R ailroad  
C om pany, a  corp oration  o f th e  S ta te s  o f  N ew  

l o  J ersey  an d  N e w  Y ork, hav in g  it s  p r in c ip a l office 
in  N ew  J ersey  at N o. 243 W a sh in g to n  S treet, 
J ersey  C ity , sa y  th a t:

F ir s t  D e f e n s e .

1. T hey have no  kn ow led ge nor in form ation  
th ereof su fficien t to  form  a  b e lie f as to  th e  a lle -
g a tio n s o f paragraph  1 .

2. T hey ad m it th a t  H u d son  & M an h attan  Rail- 
road C om pany is  now  and  a t a ll tim es m en tion ed

s o  in  th e  co m p la in t w a s a corp oration  o f th e  S ta te  
of N ew  J ersey , and w a s a com m on carrier by  
ra ilroad  en gaged  in  in te r s ta te  com m erce b u t  
th ey  say  i t  w as a lso  a corp oration  o f th e  s t a t e  of 
Nlew Y ork and  th a t a t  th e  tim es se t  forth  in  th e  
com p la in t th e  defen dan t, W illia m  G. M cAdoo, as 
D irecto r  G eneral o f R ailroad s, w a s op eratin g  sa id  
ra ilroad  com p any b y  v irtu e  o f a u th o rity  o f law  
vested  in  him  by th e  P roclam ation s o f th e  P re s i-
dent of th e  U n ite d  S ta te s  d ated  D ecem ber 26, 
1917 an d  A p ril 11, 1918, an d  b y  th e  A ct o f the  

3 0  C ongress o f th e  U n ited  S ta te s  e n tit le d :  “A n  A ct  
to provide for th e  operation  o f tra n sp o rta tio n  sy s-
tem s w h ile  under F ed era l con tro l, for  th e  ju st  
com p en sation  o f their  ow ners, and fo r  o th er pur-
poses,” approved M arch 21 , 1918.

3 . T hey ad m it th a t  th e  p la in tiff’s in te s ta te  a t  
the t im es  m en tion ed  in  th e  com p la in t w as in  the  
em p loy o f the defendant, W illia m  G. M cA doo, as 
D irector  G eneral o f R a ilro a d s; th ey  a d m it th at 
a t sa id  tim es sa id  W illia m  G. M cA doo, as D irecto r

4 0  G eneral o f  R a ilroad s w as carry in g  on  in tersta te  
com m erce by  m ean s o f th e  ra ilro a d  o f  th e  defend-
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A n sw er? .

ant H udson  & M anhattan  R a ilroad  C om pany  
under and by  v irtu e  of th e  a u th o rity  hereinb efore  
set forth.

4. They a d m it th a t  on  O ctober 29, 1918 a t J e r -
sey C ity p la in tiff’s in te sta te  w h ile  in  th e  em ploy  
of the said  W illia m  G. M cA doo, a s  D irecto r  G en-
eral o f  R ailroads, an d  w h ile  he w as engaged  in  
in terstate com m erce, as se t forth  in  paragraph 4, 
receive certa in  p erson a l in ju r ie s ; b u t th ey  d eny  
that he received sa id  in ju r ies by reason  o f any  
negligence on  th e  p a r t  o f th e  defen dan ts, o r  e ith er  
of them, or of a n y  o f th e ir  servan ts a n d  agen ts, 
or any or eith er o f them .

5. They deny th e  a lleg a tio n s o f p aragrap h  5.

6. They deny the a lleg a tio n s o f paragraph  6.

7. They deny th e  a lleg a tio n s Of paragraph  7.

8. They adm it th e  a lleg a tio n s of paragraph  8.

S e c o n d  D e f e n s e .

The accident se t  forth  in  th e  com p la in t w a s  
due to one o f  th e  r isks o f  in ju ry  assu m ed  b y  th e  
plaintiff’s  in testa te  a s  p art o f th e  term s o f h is  
contract of em ploym ent w ith  th e  defen dan ts.

T h i r d  D e f e n s e .

The accident se t forth  in  th e  co m p la in t w a s due  
to contributory n eg ligen ce  on  th e  p a rt o f  the  
plaintiff’s in testa te , and th e  dam ages, i f  any, 
m ust therefore be d im in ish ed  in  proportion  to  
the am ount o f such con trib u tory  n eg lig en ce  a t tr i-
butable to  the p la in tiff’s  in testa te .

F o u r t h  D e f e n s e .

D efendant w ill  object th a t the com p la in t d is -
closes no cause o f  action . I t  fa ils  to  show  th a t  
the p la in tiff h as any  leg a l r igh t to  m a in ta in  th e  
cause of action  set forth  in  th e  com p la in t.

C o l l i n s  &  C o r b i n , 

A tto rn ey s o f D efen d an t.

1 0  *

2 0

30*

400
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Ju d gm en t.

T h is a c tio n  w a s tr ied  before J u d g e  L u th er A . 
C am p bell w ith  a ju ry  a t th e  H u d so n  C ou n ty  C ir -
c u it  C ourt A p ril 23, 1919.

T h e ca u se  h av in g  been heard  and  su b m itted  to  
th e  ju ry  th ey  returned  th e ir  verd ict as fo llo w s:  

1 0  T h ey sa y  th a t th ey  find for th e  p la in tiffs  an d  
a g a in st the defen dan t, and th ey  a ssess  th e  dam -
ages o f  the p la in tiffs  on  occasion  o f th e  prem ises  
a t th e  sum  of $3,000.

W hereupon, i t  is  adju dged  th a t th e  p la in tiffs  
recover o f th e  d efen d an t th e  su m  of $3,000 dam -
ages an d  th e ir  c o sts  w h ich  are ta x ed  a t  $55.65, 
m akin g  in  w h ole  th e  sum  o f $3,055.65.

Ju d g m en t entered  A p ril 25, 1919.
L u t h e r  A . C a m p b e l l ,

s o  Judge-
A t t e s t :

J o h n  J . M cG overn,
Clerk.

R u le  to  Show  Cause.

(F ile d  J u n e  12, 1919.)
On due ap p lica tion  on  b eh a lf o f th e  defen dan t 

ordered  th a t th e  p la in tiff  show  ca u se  before th is  
C ourt on  F r id a y , th e  27th  d a y  o f J u n e, 1919, a t  
10  o’clock  in  th e  forenoon  w h y  th e  verd ict render- 

3 0  ed in  h is  favor on  th e  24th  day o f A p ril, 1919, 
sh ou ld  n o t be se t a sid e  and  a  new  tr ia l granted  
on th e  so le  ground  th a t th e  verd ict i s  excessive.

I t  is  f u r t h e r  ord ered  th a t a ll th e  objections  
and excep tion s n oted  by  th e  d efen d an t to  the  
ru lin g s o f th e  tr ia l  court a t th e  tr ia l o f  th e  cau se  
be an d  th e  sam e are hereby ex p ressly  reserved.

L u t h e r  A . Ca m p b e l l , 
C ircu it Judge.

R u le  entered  th is  12th  day o f J u n e, 1919.
4 0  O n m otion  of

C o l l i n s  & C o r b in , 
A tto rn ey s o f  D efen d an ts.
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R easons.

{ F ile d  J u n e  16, 1919 .)

D efendant w r ite s  dow n th e  fo llo w in g  reason s  
upon w hich th ey  rest th e ir  m o tio n  for a  n ew  tr ia l 
in  the above ca se :

The dam ages aw ard ed  by th e  ju ry  w ere ex- ¿ o  
cessive. »Co l l i n s  & C o r b in ,

A tto rn ey s o f D efen d an ts.

C onclusions.

(F ile d  J u ly  31, 1919.)

Ca mpb e l l , Jud ge.

P la in tiff has a verd ict for Three Thousand' ($3,- 
000) D o lla rs w h ich  th e  d efen d an t seeks to  have  
set aside a s  excessive.

8 0
The question  w h eth er th e  testim o n y  sh ow s a  

dependency, under the s ta tu te , to  have e x is ted  b e-
tw een decedent and h is  sister , I  h ave n o t c o n sid -
ered because i t  is  reserved a s  a  su b ject o f appeal.

The so le  q u estion  considered  is , is  th e  w e ig h t  
of the evidence su ch  th a t th e  ju ry  co u ld  n o t have  
found in  the sum  of T hree T h ou san d  ($ 3 ,0 0 0 )  
D ollars w ith ou t p assion , preju d ice  or m istak e.

M y con clu sion  is  th a t th e  s ta te  o f th e  ev id en ce  
was such a s to reason ably  w arran t th e  v erd ict  
found. 3 <>

The P u le  is  therefore discharged.
D ated  J u ly  26th , 1919.

L u t h e r  A. Ca m p b e l l ,

, Ju d ge.
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Order D isch argin g R u le .to  Show Cause.

(Filed August 11th, 1919.)

The plaintiff recovered a judgment against the 
defendant above named, April 25th, 1919, and 
thereafter a rule to show cause was allowed at 

XO the instance of the defendant for the plaintiff to 
show cause why a new trial should not be granted.

The rule was brought on for argument and 
regularly argued by Collins & Corbin, for the 
defendant and Alexander Simpson for the plain-
tiff and the Court having duly considered the
same,

I t  is on motion of Alexander Simpson, Attor-
ney of plaintiff o r d e r e d  that the said rule to 
show cause be discharged and a new tria l decreed. 

„•a  L i j t h e r  A. C a m p b e l l ,
Judge.

T estim ony.

HUDSON COUNTY CIRCUIT COURT.

Br o n is l a u  G r i j a n k , Adrnr. I

o*. ( A t Law.
Wi l l i a m  Gr. Mc A do o , etc., and l

H u d s o n  & Ma n h a t t a n  Ra h ,- \ 
s o  ~

ROAD Co. /

Alexander Simpson, Esq., for plaintiff.
Collins & Corbin, Esqs., (Mr. Broadhurst) for 

defendant.
The above entitled case was tried April 23, 

1919, before Honorable Luther A. Campbell, Judge, 
and a jury.

Mr . Si m p s o n : I  move to add a new party, to 
wit, Bronislau Grijank, Administrator of theM ' A '
Estate of so and so, deceased.
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C olloquy.
)

Mr . B r o a d h u r s t : I  object on the ground th a t  
it  am ounts to  noth ing m ore than a su b stitu tion  
of a new party p la in tiff; th a t the p arty  p la in -
tiff in  th is action  is  the adm in istrator ad  prose-
quendum, w ho has no auth ority  to  bring an action  
under the Federal A ct, and th a t th e m ere adding JO 
of an adm inistrator, or som eone as an adm in is-
trator— a su bstitu tion— is n o t add ing a party, 
but is su b stitu tin g  a party. The p la in tiff has  
brought a  su it  in  court here, and I  th ink  
the cases c ited  to your H onor, w hich  is  
Rankin against the C entral R ailroad Company,
77 Law, and F itzh en ry  aigainst C onsolidated  Trac-
tion Company, 63 Law, are conclu sive on the point.
The fact th a t the cases were prior to  the present 
Practice A ct hasn’t  got any w eight, because I  s o  
looked at the general sta tu tes under w hich  case  
in 63 Law w as decided, and the langu age of 
the act is  practica lly  th e sam e as the language  
of the present section  o f the P ractice  Act.

Th e  Co u r t : W ell, in  th e  case o f Rankin, as  
well as in  the other case, w hich you have spoken  
to me of,— F itzhenry, w as it?

Mr . B r o a d h u r s t : F itzh en ry  a ga in st th e Con-
solidated T raction Company.

Th e  Co u r t : In  the first case th e  a ction  was 
originally brought in  the nam e o f  R ankin as °  
Adm inistratrix, and should have been brought 
under the law s of the »State of P en n sy lvan ia  in  
her name as the w idow ; and the court sa id  
there th at the am endm ent could not take place.
It was held by th is  court, J u stice  MfeKee, w r it-
ing the opinion, th a t th e am endm ent w ould  not 
continue the ex istin g  su it except in  m ere form , 
but w ould create and in stitu te  a new  su it  w ith  
a new question in  controversy betw een th e  parties.
The determ ination in  th a t case w ou ld  be con-
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Colloquy.

trolling in this—speaking of the case in  31 Vroom, 
page 99.

In  the case of Fitzhenry against the Consoli-
dated Traction Company, there the action was 
brought in the name of the father for the death 

10 of the son, and of course, should have been 
brought under the name of the son as the person-
al representative at that time, and there the court 
said, “I t  is to be observed that this amendment 
would not be the only one to be made in order 
that action should be in accordance with the 
Death Act ; but, conceding for the purpose of the 
argument that the amendment be sufficient, yet 
still it is one which cannot be made under section 
138 of the Practice Act. Referring to general 

20 statutes, page 556, one of the defenses to the 
action if it were now commenced in the name 
of the administrator under the Death Act would 
be that the action is barred by the statute of 
limitations.

Well, of course, that does not appear in this 
case. The statute does not run against this par-
ticular action.

Mh. B r o a d h u r s t : But, as far as the privilege 
to amend is concerned, it seems to me that it 

so  does not make any difference except that a judge 
might be more willing to permit an amendment 
if the statute of limitations had run, because 
the plaintiff would be barred then.

T h e  Co u r t  : Do you say that section 9 of the 
Practice Act of 1912 has no applicability to this 
motion?

Mr . B r o a d h u r s t : Y ou  read that before, your 

Honor.

T h e  Co u r t : Yes. That reads that no action 
40 shall be defeated by nonjoinder or mis-joinder of 

parties, and new parties may be added and parties
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U oltoquy.

m isjoined m ay 'be dropped by order o f  th e  court 
at any stage o f the cause as th e ends o f  ju stice  
may require.

TVTr . Br o a d h u r s t  : I do n ot th ink it  has any  
application, because th is  is  su b stitu tion . ‘This 
is  one party p la in tiff being su bstitu ted  for* an-
other party plaintiff.

Th e  Co u r t : Well, you have a ¡misjoinder now?

Mr . Si m p s o n : I  am not ask ing to  su bstitu te. 
I  do not say to strike m y p la in tiff adm in istrator  
ad prosequendum out. I  on ly  ask to  add another. 
The Court o f E rrors and A ppeals and the U n ited  
States Suprem e C ourt m ay sa y  he is  the one 
to sue, so I  w ant to  be sure, and I  ask  to add an-
other party, to w it, the- adm in istrator w ith  fu ll 
power.

Mr . B r o a d h u r s t  : I am not sure w hether that 
was a Suprem e C ourt decision or Court o f  E rrors  
and Appeals decision. M y recollection  is  it  w as 
by the Court of E rrors and A ppeals. B u t s t ill  
that is  the law  of th e  state.

Th e  Co u r t : I f  the Suprem e C ourt o f th e  sta te  
has said it  I  have to  abide by it.

Mr . B r o a d h u r s t  : That is  the law , and  th e m ere  
adding of another adm inistrator— that is  ju st a  
play on w o rd s; it  practica lly  am ounts to  a  sub-
stitution.

Th e  Co u r t  : My in c lin a tion  is  to  p erm it t h e  
amendment, and take your exception  to  it. u ia c e  
yourself properly on the record. Mr. S im pson  
now realizes h is  position , and i f  I  am  w rong  
in  my ruling his w hole action  fa ils .

Mr . B r o a d h u r s t : I  note an exception on the 
record.

(The jury w as du ly  im paneled, accepted and  
sw orn ).

no

a o

3*o

40
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Colloquy.

Trial adjourned to the following ¡morning at 
ten o’clock.

A p ril 24, 1919, 10 A. M. T rial resum ed pur-
su ant to  adjournm ent.

Th e  Co u r t : Mr. Broadhurst, you do not say, 
1 9  as I understand it, that this admission of the 

general administrator is working a surprise to-
wards your defense; that is, that it raised a thing 
which because of the fact that it was made yes-
terday is putting you in a position where you can-
not prosecute your defense?

Mr . B r o a d h u r s t : Why, no, your Honor. If 
we had had to go to trial yesterday perhaps it 
would; but since we have had the night to go 
over the matter I cannot say that it has caused 
a surprise.

Th e  Co u r t : I  think, Mr. Simpson, you shall 
have to go a little further than you have, i  tuinfc 
you shall have to amend your complaint; because 
otherwise your very first paragraph would be 
quite insufficient; because in that you allege that 
the then existing or sole plaintiff was the adminis-
trator ad prosequendum. Now, you say your 
plaintiffs are two in number, one the original, 
and one the other who is the general administrator. 
You are not alleging the name of the general 
administrator a t all in your complaint.

Mr . Si m p s o n : Well, i t  is the same as the ad-
ministrator ad prosequendum. I  will amend 
to that effect. I  think that will cover it, both 
the administrator ad prosequendum, and the ad-
ministrator of the goods and chattels, rights, and 
so forth.

Th e  Co u r t : Any objection to that particular 

form of amendment?

40
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Colloquy.

Mr . B r o a d h u r s t  : E xcep t th a t I  w ish  m y gener-
al objection to  the am endm ent, and m y exception  
to your H onor’s  ru lin g  a llow in g  i t  to  also apply  
to this, so as to  be consistent.

Th e  Co u r t : A ll right sir.

Mr. Simpson opened the plaintiff’s case to the s 

jury.
Mr. B roadhurst opened th e defen dan t's case  

to the jury.
Th e  Co u r t  : A s I  understand, gentlem en, m e  

two questions th a t so o ften  are troublesom e in  
cases o f th is character are not in  question  a t  
all here; that is, th a t a t th e tim e o f th e  happen-
ing both the defendant and the decedent were  
engaged in  in terstate  comm erce.

Mr . B r o a d h u r s t : In tersta te  com m erce is  ad-
m itted in  the answer.

Th e  C o u r t : I so understood.

Mr . B r o a d h u r s t : Yes, that is a if act.

Mr . Si m p s o n : I offer the letters of administra-
tion in evidence.

Th e  C o u r t  : Of general administration or 
both?

Mr . Simps o n  : G eneral adm in istration , I  haven’t  
my prosequendum. I  w ill  get them  later. I  do# *0 O
not seem to have them  in  th e files, bu t I  w an t to  
offer them also.

(L etters o f general adm in istration  m arked P-1  
in evidence.)
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Stamslaw Ghrinuch— Direct.

St a n i s l a w  C h r i n u c h , sw orn  th rou gh  in ter -
preter.

D i r e c t  E x a m i n a t i o n  B y  Mr . Si mps o n  :

Q. W here do yon  live?  A . 121 P a von ia  A venue.
Q. J ersey  C ity?  A . Y es, J ersey  C ity .
Q. W here do you  w ork? A . S u gar  house.
Q. W here? A . S u gar  h ou se; th a t refin ing  com -

pany.
Q. A n d  on the 29th  day of O ctober, 1918, w ere  

you  w ork ing fo r  th e  H u d so n  & M an h attan  R a il-
road C om pany? A. Y es, sir , I  w as.

Q. W here w ere you  w ork in g  a t th a t tim e?  A. 
I  w as w ork in g  on  th e  in sp ectio n  p it  as a  helper, 
inspector's* helper.

2 0  Q. D id  you  kn ow  M ichael O rijan k  on th a t  day?  
A . Y es, s ir ;  w e w orked togeth er.

Q. A n d  did  you  see him  on th a t d ay  w ork ing  
th ere?  A . Y es, sir.

Q. A n d  w here w as h e  w ork in g  w h en  you  saw  
him ? A . A t th e  tim e w h en  h e  w as k illed  h e  w as  
on the fifth  track.

Q. A n d  w h at w a s  he d o in g  on the fifth  track?
A . H e  w en t to  fill in  a lam p  w ith  kerosene.

Q. A n d  w here w as th e  lam p  th a t he w en t to
fill?  A . F rom  th e  rear o f th e  car.

30 Q. A n d  w a s th a t  car  alone or w as it  a ttach ed  
to  other cars? A . T here w as a w h o le  tra in  of 
cars, w ith  th e  excep tion  o f  on e or tw o  w h ich  w ere  
n o t connected .

Q. W ell, th e  ca r  th a t h e  w a s w ork in g  on, w as  
i t  con n ected  w ith  th e  tr a in  of cars or w a s i t  dis-
connected  and  a lon e?  A . I t  w a s connected .

Q. A n d  w h ich  end  o f i t  w as he w o rk in g  on?  
The end  th a t w as the rear end or  the end th a t  w as 
connected  w ith  th e  o th er  car?  A . T he rear end 

4 0  o f  th e  car.
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Btanisldw Chrinuch— Direct.

Q. A nd about how  m an y  cars w ere th ere  m  th e  
tra in  th a t th a t w as con n ected  to ?  A . A b ou t e igh t, 
maybe m ore.

Q. A nd you  say  th a t a t  th e  o ther end  th ere  w ere  
one or tw o cars th a t w ere n o t con n ected , as I  
understand it?  A . Y es, sir . * mo

Q. N ow , w as a n y th in g  d on e w ith  th ose  cars th a t  
were u n con nected  to  m ove th em  up to  th is  tra in  
that he w a s w ork in g  on ?  A . T h ese  cars w ere  
taken in to  th e  shop.

Q. W ell, w a s a n y th in g  d on e w ith  th e  tw o  s in g le  
cars to  connect them  w ith  th e  tra in  th a t  he w as  
working on? A . I  do n o t know  w h a t th ey  d id  
w ith those cars.

Q. W ell, how  w as he k illed ?  J u s t  d escrib e it?
A. The cars w ere s ta n d in g  n ear  th e  block, n o t s o  
quite c lose  to  th e  b lock ; he w en t beh in d  in ten d -
in g  to rem ove th e  lam p an d  w an ted  to  f ill i t  w ith  
kerosene, and th e  m otorm an drove th e  rear cars—  
he probably d id n ’t  see  th e  m an sta n d in g  there—  
and he knocked— th e  ca r  h it  h im .

Q. A n d  w h at d id  i t  do to  h im  a fter  i t  h it  h im ?
A. H e hollered, and  a w h o le  lo t  oif peop le  cam e  
running tow ards h im  and th ree  or fou r m in u tes  
lasted  w h ile  he w as h o ller in g  and  th en  th e  m otor- 
m an cam e and sh ifted  th e  ca rs  back an d  he w a s  
taken aw ay. -8 0

Q. W hy w as th e  n ecess ity  o f  sh ift in g  th e  cars  
back before he w as ta k en  aw ay.

Me . B r o a d i i u r s t  : I  object unless he knows.

Q. W ell, w h at d id  you  see th e  con d ition  to  be  
before th e  m otorm an sh ifted  th e  cars, th a t  is, 
after he w a s stru ck ?

Mr . B r o a d h u r s t  : Just a minute, please.
I  object to th e  q u estion . W e have ad m itted  
the death w as b ecau se  o f th e  accident. T h ere  4 0
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S tanis law Chrinuch—Direct.

is  no  cla im  for p a in  and su ffering, so I  do 
not see w h at relevancy th e  q u estion  has.

M r . Si m p s o n : I  am  n ot a sk in g  for  m en ta l 
p a in  and  suffering. I  am  a sk in g  so  th e  jury  
w ill u n d erstan d  w here th e  m an w as cau gh t  

1 0  betw een  the cars—
M r . Br o a dh ur s t : A sk  h im  th a t question .
Th e  Co u r t : W h at w a s th e  q u estion ?

Q. (R ep eated  foy th e  sten og ra p h er .) W eil, 
What d id  you  see th e  con d ition  to be before the  
m otorm an sh ifted  th e  cars; th a t  is , a fter  he w as  
struck?

Th e  Co u r t : What is the objection?
M r . Br o a d iiur s t : The ob jection  is  th a t w e  

2 0  have ad m itted  th e  d ea th  w as b ecause o f the  
accident. I  do n o t see w h at m a ter ia lity  it  
has.

Th e  Co u r t : I w ill  overru le th e  objection .

Q. (L a st q u estion  repeated  again  by th e  s te n -
ographer.) A . H e  w as h it  ( in d ic a tin g  w ith  his 
hand the p r ivate  p a r ts ) .

Q. W h a t w as th e  con d ition  o f  h is  body? A. 
H e fe ll  d ow n  on th e  ground.

Q. W hat w a s th e  p o sitio n  o f h is  bod y w ith  refer-
ence to  th e  rear o f  th e  tra in  an d  th e  b lock  Which 

3 O
you  describe? A . H e  w en t there n o t exp ectin g  
th at th is  th in g  w o u ld  happen. H e  w en t there  
w ith  th e  exp ecta tion  o f t illin g  th e  lam p.

Mr . Si m p s o n : I  ask  th at th a t  be stricken  
ou t as n o t responsive. I  do n ot w a n t a ll 
th at. A sk  h im  th e  q u estion  over again .

Q. (In terp reter  speaks to  th e  w itn ess .)  A. 
H e  w as ly in g — h e w as ly in g  betw een th e  block and  
th e  c a r ; he cou ld  n o t m ove e ith er  one w ay  or the  

4 o  other.
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Sftwbislawr Ghrinnch—Direct.

Q. Then what did the motorman do after he 
was in tha t position, caught between the block 
and the car? A. After the motorman saw the 
man was lying there he went to pull the  cars 
away.

Q. Where was the motorman when he was mov- 1,0 
ins: the car? W hat car was he on? A. I  did not 
follow him to see where he was. He run some- 
wheres.

Q. Did you see what car he was on when he 
moved the train  and struck the man now dead?
A. He was in the rear of the car.

Q. And did you or did you not hear any whistle 
blown or signal given before these cars moved 
down on the man tha t was struck? Ai No, s ir; 
there was no signs or signal given, no bell rang, z j O 
no whistle blew.

Q. And was there anybody—a conductor ox 
any trainman on the rear end of this tra in  where 
the man was taking the lamp from at the time 
he was injured?

Mb . B r o a d h u b s t  : I  object to the question, 
unless it is shown the witness saw it him-
self.

Mr . Si mps o n  : Well, that is what I  am ask-
ing him. He is describing the accident. ^

Mr . B r o a d h u b s t : Y o u  asked him was 
there any one there. I do not know whether 
it is mere hearsay on his part or whether 
he saw it.

Mr . iSi mps o n  : Well, he was there. He has 
already described the location and described 
what he saw. He is certainly competent to  
testify whether any one was there.

Th e  Co u r t  : Well, there cannot be any 
very great objection, Mr. ¡Simpson, in so 
framing your question as to make i t  positive. 40
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Stani&laiv Chrinuch— Direct.

Q. Did you see wi#£ your eyes anybody stand-
ing on the re a r  end of the car where the man was 
taking the lamp from? A. There was a lot of 
people around the yard.

Q. The rear end of the car I  am talking about? 
! •  A. There were people after the accident, a  lot 

of people around there.
Q. But before the accident when the man was 

taking the lamp and before he was struck, did 
you see with your eyes any one standing upon 
the rear platform of this train  of cars? A. No, 
sir; I  did not see. The only thing that attracted 
us was the noise, and we all ran there.
. Q. And you say there were people walking 
around the yard, working around the yard. How 

aQ many tracks are there in that yard? A. In  the 
whole yard?

Q. Where you were, where this accident happen-
ed? A. There was five tracks, and he was killed 
on the fifth track.

Q. Was it in the daylight, or was it dark in 
there? A. I t  was light.

Q. Do you know, of your own knowledge wheth-
er his foreman told him to go and get that lamp 
or not? A. I  don’t  know whether he went there 
a t his own free will or not.

30 Q. Was he doing the same kind of work that 
you were doing? A. No, sir; no, sir. He always 
worked a t the same kind of work tha t killed him.

Q. W hat was that? A. He was cleaning cars 
first, and then he was sent to Cortlandt Street 
after kerosene. I  don’t  know who—somebody 
may have told him to go and fill in the lamp.

Q. B ut how long had he been doing this work 
around the lamps before he was killed? A. About 
a month.

’40 M r . Si mps o n  : Cress examine.



27

JStanisIaw Chrmuch— Cross.

Cr o ss  E x a m i n a t i o n  B y  M r . B r o a d h u r s t : ,

Q. What do they use this yard for? A. Eor 
the storing of cars. ‘ v

Q. Do they clean the cars there too? A. They 
clean cars. " ' 10

Q. And they repair cars there tooo, don’t  they?
A. Yes, sir; in the same place, same shop. 1 '

Q. And there are quite a few men work in the 
yard, aren’t  there? A. Yes, sir.

Q. This yard is on the surface level of the
•*  ̂ . ; . . t ■ -
ground? A. Yes, sir.

Q., These cars, when they are pu t on the tracks 
for repairs, are there any men stationed on the 
cars? A. I  don’t  know th a t; I  don’t know.

Q. The cars are empty, aren’t they? A. Yes,
2 Os ir» standing in- the yard.

Q Now, at the time this man was hurt you 
say .there was a block? A. Yes, sir.

Q. At the end of track 5? A. Yes, sir.
Q. And then there were two cars? A. No, sir; 

that whole drill of cars stood there.
Q. How far .w as the car from the block-Mhe 

car nearest'the;block, how tar was tha t from the 
block itself?;: »A. About two feet.

Q. And the man that was killed went in behind, 
between the car and the block, to fill a  lam p; is 
that right? A. He only wanted to go there for 
about a minute to remove the lamp.

Q. How far was tha t car from the cars th a t 
came moving in on the tracks? A. I  don’t  know 
how many cars there were; I  don’t  know where 
these cars came from. They may have come from 
the tunnel or may have come -from ’the shop.

Q. This block is the end of track 5, isn’t it? A.
Yes, sir.

40
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S ta m d a w  Chrinucfo—-Gvoss*

Q. And if they were going to move those cars 
off the track they would have to move them away 
from the block, wouldn't they? A. The block is 
there ¡for the purpose so the cars would not go 
further off the track.

10 Qy Now, where were you standing? How far 
from track 5 were you standing a t the time? A. 
We were eating our dinner on the car, the so-call-
ed “pitcher.”

Q. Where is that? On what track is that? A. 
Second track.

Q. How far is that from the block on track 5? 
A. Not very far; about the distance of about 
eight cars.

Q. The distance of eight cars? A. Yes, sir, 
2 0  distance of about the length of eight cars.

Q. Which side of the track 5 is that track 2? 
Is it nearest Henderson Street or Newark Avenue 
—Steuben ¡Street or Newark Avenue? A. Yes., 
Steuben Street.

Q. And track 5 is nearest Newark Avenue? A. 
Yes, outside of Newark Avenue.

Q. Then there were two tracks in between the 
track that you were on and track 5; is that right? 
A. The first and second track was what they call 
a special pit.

3 0  Q. Well, how many tracks we^e there between 
where you were and where track 5 is? A. Third, 
fourth and fifth.

Q.: And the block on track 5, that is away from 
Henderson ¡Street; that is on the opposite side 
from Henderson »Street, isn’t  it? What is the 
next street, Provost? A. No—yes—that is right. 

Q. So you were on track 2? A. Yes.
Q. And the block is down here on track 5? A.

Yes.
40 Q. And you were about eight cars lengths from 

the block? A. Yes.
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S ta n is lm v  Chrinwch— Cross.

Q. Now, how many cars were on traces in be-
tween you and the block? How many cars were 
on the two tracks in between you and the block?
A. Eight cars, eight cars. You can’t  get any more 
cars on there.

Q. Well, were there any more cars standing 
there at the time? A. Where? Where I  was or 
where the accident happened?

Q. Between where you were and where the acci-
dent happened? A. Yes; there were cars standing 
there.

Q. And you were eating your lunch a t the time, 
weren’t you? A. Yes.

Q. Which way were you facing? Were you fac-
ing Steuben Street or Newark Avenue? A. New-
ark Avenue. 2o

Q. You were facing Newark Avenue? A. Yes.
Q. Were you sitting down inside of the car?

A. Yes.
Q. And has this car got windows in it, the 

car you were sitting in? Has that got windows 
in it? A. Yes, sir.

Q. What were you dotng, looking out of the 
window? A. Looking out of the window. I  
looked out of the window and I  saw people run-
ning and we noticed it and we also ran.

Q. And that was the first thing you knew any- 30 
thing about it, when you saw people running, 
wasn’t it? A. Yes.

Q. Are you any relation to the man who was 
killed? A. Yes. (Answering in English.)

Th e  Co u r t  : Does he understand that 
question?

Q. (Eepeated by the stenographer and appar-
ently interpreted by the interpreter.) Are you 
any relation to the man who was killed? A. No.
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E erfiie  ^ adow skti— D irec t,

Mr . B r o a u h u r s t  : What whs the question 

you ashed him?
T h e  I n t e r pr e t e r : I asked him was he any 

relation to the man who was killed.

Q. Do you live in the same place Where this 
man used to live? A. I  live in Jersey City.

Q. Do you live in the same house that the man 
who was killed used to live in? A. No, sir.

Q. How long had you known him? A. Several
vears.*/

Q. What time of the day did the accident hap-
pen? A. About half-past twelve and maybe 
twenty-five minutes more.

Q. They are bringing cars from the tunnel up 
into this yard all the time, aren’t  they, and taking 

30 them back down after they are cleaned? A. Yes, 
sir.

Mr . B r o a d h t j r s t : That is all.
Mr . Si m p s o n : That is all.

H e r n ie  Sa d o w s k a , sworn.

D ir e c t  E x a mi n a t i o n  B y  Mr . S i mps o n  :

Q. How old are you? A. Twenty-seven.
3 0  Q. And the man who was killed was your 

brother, wasn’t  he, Grijank? A. Yes, sir.
Q. He lived— A. My natural born brother.
Q. Well, how could he be anything else but a 

natural ¡born brother?

T h e  In t e r pr e t e r : I  do not know. I 
simply say what she says.

Q. Hid he live with you when he was killed? 
A . Yes, sir ; he lived with me.

Q. And what financial arrangement—what did 
he do about keeping up that house?
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H ern ie  S adow ska— D irec t.

Mr . B r o a d h u r s t : I  object to that, your 
Honor.

T h e  Co u r t : Why?
Mr . B r o a d h u r s t : “What did he do about 

keeping up your house” ?
Mr . Si m p s o n : I  will withdraw it. 10

Q. Did he pay you any lawful currency of the 
United States of America every month, and if so, 
how much? A. He gave me thirty dollars a 
month.

Q. And of whom did your household consist?
Who lived there? A. I  have four children and 
myself.

Q. And your brother? A. Yes, sir; he was liv-
ing with me.

Q. And did he ever give you anything more 20 
than thirty dollars a month at any time during 
the year? A. He always assisted me. He was 
very good to me. He always aided me.

Q. Well, can you tell this jury how much a year 
he would give you besides the thirty  dollars a 
month?

Mr . B r o a d h u r s t : I object to the form of 
the question, your Honor. If Mr. Simpson 
is trying to show gifts he is not entitled to 
show it in this action. 30

Mr . ¡Si mps o n  : I  am using the word “give” 
in the colloquial sense. Of course, I  cannot 
say, “transport”, because we usuallv sav 
“give” when we talk about money.

Mr . B r o a d h u r s t : Mr. Simpson thinks I  
am trying to be very technical, but your Hon-
or understands I  cannot get my objection in 
after this witness starts talking.<5

T h e  Co u r t : Mere gifts are not bases for 
recovery in an action of this kind. 40
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H e r n i e S a d o w s k a — - C r o s s.

M r ?  S i m p s o n : W e a ll u n d e r s t a n d t h a t,

b u t I a m u si n g t h e w o r d i n a c o ll o q u i a l  

s e n s e — h o w m u c h.

Q. D o y o u k n o w w h a t y o u r e c ei v e d f r o m  hi m  

a y e a r b e si d e s t h i r t y d oll a r s a m o n t h, i f y o u c a n  

t e ll ? A. A n y ti m e t h a t I n e e d e d m o n e y f o r r e n t  

m y b r o t h e r w a s aili n g.

' Mr . S i m p s o n  :  S i c k , d o e s s h e m e a n ?

T h e  I n t e r p r e t e r :  S i c k .

A. ( C o n ti n u i n g. )  A n d h e al w a y s g a v e m e

' e n o u g h t o p a y m y r e n t.

Q. T h i s t h i r t y d oll a r s a m o n t h t h a t y o u g o t,  

w h a t di d y o u d o w i t h t h a t ? A. I h a v e f o u r c h il -

d r e n. I n e e d t o s p e n d i t f o r t h ei r k e e p.

2 0  q . A n d h o w a b o u t y o u r s el f ? A. I n e e d a l o t 

f o r t h e u p k e e p o f m y h o u s e h ol d.

Q. A n d i s t h a t w h a t y o u u s e d t h i s m o n e y f o r ?  

A. Y e s, si r.

Q. H o w  ol d w a s y o u r b r o t h e r, i f y o u k n o w,  

* w h e n h e w a s k ill e d ?  A. T h i r t y s o m e t hi n g ; I  

c a n n o t s a y.

- v. Q. B e t w e e n t h i r t y a n d f o r t y ? A. A b o u t t hi r t y -  

fi v e, o r m a y b e t hi r t y - ei g h t * I a m n o t s u r e.

Q. H e w a s n o t a n y ol d e r t h a n t h i r t y - ei g h t ? A.  

I a m n o t s u r e.
3 0

M r . S i m p s o n  : T h a t i s all. C r o s s e x a m i n e.

■ C r o s s  E x a m i n a t i o n  B y  M r . B r o a d h u r s t :

Q. H o w  l o n g w a s y o u r b r o t h e r li v i n g w i t h y o u ?  

A  A l w a y s w i t h m e.

■ Q. W ell, w h e n di d h e fi r s t s t a r t t o  li v e w i t h  

y o u ? A. H e li v e d w i t h m e f r o m  t h e ti m e I  g o t  

m a r ri e d, . a n d. t h a t i s ei g h t y e a r s a g o.

Q. A n d w h a t i s y o u r h u s b a n d ’s  n a m e ?  A.  

4 0  B r o n i sl a w  i S a d o w s k a.
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H ern ie  S adow ska— Cross. *

Q. W!here does h e  work? A. H e w o r ts  near  
the cars a t E rie.

Q. And how m uch does he m ake? A. H e  m akes 
twenty dollars in  two weeks.

Q. A nd the tim e th a t your ¡brother lived  w ith  
you your husband w as liv in g  w ith  you too, w asn ’t  *© 
he? A . Yes, yes, s ir ; alw ays.

Q. And he w as w orking, too, w asn’t  he? A.
No. W hen he w as sick  he cou ld n ’t  work.

Q. W ell, w as he sick a l l  the tim e or w as he sick  
once in  a w h ile?  A. H e  suffers som e a ilm ent th a t  
im pairs him  from  steady work.

Q. Now, how lon g  has he been w orking for the  
Erie? A. A bout a year since w e arrived here  
from Brooklyn.

Q. And where w as he w orking a t the tim e th a t 20 
your brother w as k illed? A. W hen he w as work-
ing on the docks, w henever h e  could, in  B rooklyn.

Q. H ow  m uch m oney d id  he m ake there? A. 
Som etim es he w ould work a week and other tim es  
he would not work because he w as an ex tra  hand  
there.

Q. W ell, howr m uch did he m ake on an aver-
age? A. W hen he w ould work d ay  and a lso  over-
time a t n ight he w ould m ake som etim es tw en ty  
dollars and som etim es less.

Q. A  week? A. Yes, Sir. s o
Q. Now, w as there anybody else lived in  the  

household besides you and your husband and th is  
brother who w as killed?

T h e  C o u r t  : She has said  her four ch il-
dren.

A. O nly m y husband and m y brother, th a t is  
all, and the children.

Q. Now, how old is—

M r . B r o a d h u r s t : I  w ithd raw  that. 4 0
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H e m ic  Sadovy ska—-Gross.

Q. Y o u t  brother h ad  a  room  then , d id  he?  A . 

Y es, sir.
Q. A n d  h e  a te  h is m ea ls w ith  yon , too , d id n t  

he? A . Y es, sir .
Q. H o w  m uch m oney did  you r brother ow e you  

1 0  a t th e  tim e h e  w a s k illed ?

M r . S i m p s o n : I  object to  th a t. W e  are  
n o t su in g  for a n y  debt. Our th eory  is  th a t  
sh e  was depend ing on him .

*. M r . B r o a d h u r s t : A n d  I  th in k  if  she says  
h er brother ow ed her an y  m oney i t  show s she  
w a s n o t depend ing  on  him .

M r . S i m p s o n  : H o w  does th a t  show , i f  h e
ow ed  her an y  m oney.

M r . B r o a d h u r s t : Y es. I f  h e  ow ed her
^ ̂  an y  m oney, she w a s k eep in g  her brother and  

her husband.
M r . S i m p s o n : I  object on th e  ground  th a t

th a t  does n ot sh o w  a n y th in g  of th e  kind.
T h e  C o u r t : I  do n ot fo llo w  you  a t a ll, 

M r. B roadh urst.
M r . B r o a d h u r s t  : W ell, I  w ill  w ith d raw

th e question .

Q. W ere yo u  over to  hTew Y ork abou t th is  acci-
dent, to  see som eone from  th e H u d so n  and  M an- 

3 0  h attan ?  A. I  w as th ere; I  w as th ere  w ith  m y  
brother.

Q. A n d  does you r  b roth er sp eak  E n g lish ?  A. 
A  lit t le ,  h e  u n d erstan d s.

Q. H ow  d id  you  ta lk  to  th e  gen tlem an  over  
there i f  he o n ly  sp oke a l i t t le  E n g lish ?  D id  you  
have jan in terp reter  w ith  you?  A. T here w a s an  
in terp reter  along.

Q. A n d  w h o w a s th a t in terp reter?  A . X do n ot  
k n ow  him .

4 0  Q. D id  you  b r in g  h im  a lo n g  or w a s  he there?
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H e rn ie  S a d o w sk a — C ross.

A. H e  cam e w ith  m y brother. I  d id n ’t know  ¡him.
Q. D oes your brother know  h im ? A . I  do n o t  

know.

Mr . S i m p s o n : I  object. T h is is  n o t cross  
exam in ation  as to  w h eth er the brother knew  
the in terp reter.

M r , B r o a d h u r s t : W ell, I  am  la y in g  th e  
foun dation  for a qu estion .

Q. N ow  at th a t tim e  did you  sta te  th rou gh  the  
interpreter, sp eak in g  o f you r brother, th a t  he  
boarded w ith  m e a t 181 P a v o n ia  A venu e, and  
paid live d o llars a  m on th  for h is  room  an d  d id  
not eat a t m y  h ou se; he a te  in  th e  restau ran t  
m ost o f th e  tim e?

M r . S i m p s o n : I  object to  th a t. R epeat 550 
the question .

Q. (R epeated  by th e  sten ograp h er.) N ow , a t  
that tim e d id  you  sta te  through  th e  in terp reter , 
speaking of your brother, th a t he boarded w ith  
me at 181 P avon ia  A venu e, and  p aid  five d o lla r s  
a m onth for h is  room  and d id  n o t ea t a t m y  h o u se ; 
he ate in  the restau ran t m o st o f th e  tim e?

M r . S i m p s o n  : I  w i l l  w i t h d r a w  t h e  o b je c -
tio n .

A. I  d idn’t u n d erstan d  w h at th ey  said . I  m ay  
have sa id  it.

Q. A nd the m an  th a t  in terp reted  th is  for you  
w ent w ith  you  and you r brother to  th e  offices o f 
the H ud son  & M anhattan , d id n ’t  he?  A . M y  
brother brought th is  in terp reter  from  th e  house  
and to ld  m e to  go w ith  h im  to the office ; b u t I  
did not know  th e  m an.

Q. D id  you  ever see th a t paper before? A . 1 
do not understand  th at. I  can n ot read nor w rite.

Q. N ow , w here d oes B ro n is la v  liv e?  A . In  
Seventh S treet, in  J ersey  C ity .
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M otion  fo r  N an -S u it.

Q. A nd d id  he live  w ith  yon a t  the tim e your  
other brother w as killed? A. Som etim es he stop -
ped w ith  m e and som etim es he d id  not.

Q. W as he stopping w ith  yon a t the tim e your  
brother w as k illed? A . N o, he d id  not. 

l©  Q. Y onr m other and father are dead, are they?  
A. They are dead.

Q. A nd th at brother th at w as k illed , he w as 
n ot m arried, w as he? A. Y es, single.

Q. H ow  old  are yonr children? A . The oldest 
seven years old, next one four years, th ird  one  
going on  five, the youn gest is  n o t qu ite  tw o years 
old.

M e . B r o a d h u r s t : That is  a ll.
M r . S i m p s o n : T hat is  all. That i s  the  

2 0  case.

W itn ess excused.

D e f e n d a n t ’s  M o t i o n  f o r  N o n -S u i t .

Mr . B r o a d h u r s t : Y our H onor, I  w ish  to  
m ove for a non-suit, first on the ground there  
is  no evidence of any negligence aga in st the  
defen dan t; second, th a t from  the evidence it  

3 0  is  perfectly  evident th a t the p la in tiff’s in tes-
ta te  assum ed the risk  of h is in ju ry  in  the  
nature of the yard  and the character of the  
w ork th at he w as doing; and on th e further  
ground th at under the F ederal A ct there m ust 
be evidence as to  th is c lass o f dependents 
which com e under the third section  o f the 
act, w here it says th e next of kin dependent 
upon such em ployee. I  w an t to  draw  your 
H onor’s a tten tion  to  the w ording of th e act.
It is divided in to  three sections, and th e first 

‘4 0  ’
section  deals w ith  husband and children, and
the n ex t w ith  parents, and the th ird  says
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then, “of the n ext o f k in  dependent upon such  
em ployee V

T h e  C o u r t : W h a t  s e c t io n  a r e  y o u  r e f e r -

r in g  to ?

M r . B r o a d h u r s t : Section  1, of the F ed -
eral A ct. There are several cases—  1 0

T h e  C o u r t : J u st w ait t ill  I  read that.
M r . B r o a d h u r s t : Y e s ,  s ir .

(T he court refers h im self to th e section  of 
the act in  question .)

Yes, it  w ould ¡be a s far as th is case  is  con-
cerned— every com m on carrier engaged - in  
in terstate com m erce ( th is  is  paraphrasing, of 
course) shall be liab le  in  dam ages to  any  
person suffering in jury w h ile  he is  em ployed  
by such carrier in  such com m erce; or in  case 20 
o f h is death, for w ant o f  w idow , children, 
father, m other, and so forth  then to  th e  n ex t  
of kin dependent upon such em ployee.

M r . B r o a d h u r s t : N o w , the cou rts have  
held that there is  a difference betw een the  
other tw o sections and the th ird ; th at in  the  
first tw o section s there m ay be a  certain  de-
gree o f expectancy of pecuniary profit th a t  
may be presum ed. F or exam ple, a very recent 
work on the subject, R oberts on the F ed eral 
L iability  S ta tu te , sta tes it  very  clearly . I t  ® ̂  
says that even though a deceased em ployee  
left surviving him  beneficiaries nam ed in  the  
statute, yet there is  no lia b ility  w hen the F ed -
eral A ct is  app licab le u n less the beneficiaries 
were dependent upon the deceased or suffered  
pecuniary loss by  h is death. That is  the  
general section . The p o in t I  w an t to  m ake 
is  that there is  a d istin ction  betw een the first 
two sections and the th ird  section . U nder th e  
third section where n ext o f k in  come in  o ther 4 0  
than parents there has to be proof of actu a l 
dependency.
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T h e  C o u r t  : W hat do you mean by "that? 
Absolute dependency upon the decedent? A 
total dependency upon the decedent?

Mr . B r o a d h u r s t : N o, not an absolute de-
pendency; but there has to be actual proof 
that what the deceased did was more than 
merely pay for his own board, or give gifts 
of that character. Now a case in point that 
I  would like to cite to your Honor, is Collins 
against the Pennsylvania Railroad Company, 
148, Young Supplement, 707, in which the 
facts are a great deal like the facts in the 
case before us on this particular point. In  
that case the plaintiff’s intestate was eighteen 
and single no father or mother. His next of 
kin were two married brothers and sister liv-
ing at home, which sister was sickly. The 
sickly sister lived a t home with this brother 
who was killed, and another brother, and the 
intestate contributed in that case all of his 
salary which amounted to something like five 
dollars a week, to the sister, pooled it  with 
the salary of her other brother, and in that 
way they supported all three. In other words 
the sickly sister, and the brother who was 
killed, and the other brother. The court said, 
speaking of that particular section, that from 
that section it would seem that the recovery 
thus provided is for the next of kin dependent, 
and thus it will be seen that none of the next 
of kin of the said’dependent would be entitled 
to share in the recovery except such of them 
as were actually dependent upon him; that 
the evidence would not seem to indicate that 
any of th e‘ next of kin was dependent upon 
said intestate, and that his wages would hard-
ly be sufficient for his own maintenance.

T h e  Co u r t  : But th a t does not say that the
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sickly sister was not under this statute to be 
taken as a dependent of his; but it seems to 
me from what you state that it turned on the 
other point, that the amount of his contribu-
tion was so small, namely, five dollars a week, 
that it could not be said to be more than 1 0  

enough for his own maintenance, and, there-
fore, there would be nothing left to satisfy 
a dependency of the sister. Of course, that 
would be true in any and all of these cases.
If this intestate had left a widow ancf chil-
dren and had contributed all of his earnings 
for the support of that household, of course, 
they would not be entitled to have that total 
sum that he paid used as the basis for a re-
covery. On the other hand, there would have 20 
to be a proper allowance made for what the 
cost was of the intestate’s own keep and main-
tenance, and so forth. Now, would not that 
be the situation here?

Mu. Be o a d h u b s t : Of course, your Honor 
has heard the evidence in this particular case, 
and there is no use of discussing it. My 
point is that in this particular case there is 
no evidence of such dependency as would war-
rant the submission of the question of dam-
ages to the jury. so

Th e  Co u r t  : Why do you say that, that 
there is no showing that there was any de-
pendency at all?

MX B r o a d h u e s t  : What the evidence shows 
is that the deceased gave her thirty dollars 
a month for the maintenance of herself, her 
husband and her children?

T h e  Co u r t : Yes.

Mr . B r o a d h u e s t : N o w , that is the way 
she terms it; but on cross examination out 40
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o f  t h a t  s h e  s a y s  t h a t  h e  h o a r d e d  t h e r e  a n d  

a t e  h i s  m e a ls  t h e r e .

T h e  Co u r t : Yes.
Mr . B r o a d h u r s t  : A n d  i t  s e e m s  t o  m e  t h a t  

t h e  t h i r t y  d o l l a r s  i s  n o  m o r e  t h a n  m a in t e n -

1 0  a n e e  f o r  h im s e l f .
T h e - Co u r t : W e l l ,  t h a t  m a y  h e , t h a t  m a y  

h e . B u t  I  d o  n o t  t h i n k  I  a m  i n  a  p o s i t i o n  t o  

s a y  t h a t  t h a t  i s  so . T h a t  m a y  h e  a  m a t t e r ,  

i f  f o r  o t h e r  r e a s o n s  t h i s  c a s e  g o e s  t o  t h e  j u r y  

w h i c h 't h e  j u r y  s h o u ld  a n d  o u g h t  t o  c o n s id e r .

I  a m  o f  t h e  o p in io n  o f  t h e  c o u r t  i n  N e w  Y o r k ,  

w h o s e  o p in io n  y o u  s p o k e  o f ,  t h a t  i f  t h i s  s u m  

w h i c h  w a s  p a i d  w a s  n o  m o r e  t h a n  e n o u g h  to  

f a i r l y ,  r e a s o n a b ly  s u p p o r t  a n d  k e e p  t h e  in - 

i o  t e s t a t e  h im s e l f ,  w h y ,  o f  c o u r s e , i t  c o u ld  n o t  

h e  s a i d  t h e n  t h a t  s h e  w a s  d e p e n d e n t  i n  a  

g e n e r a l  s e n s e  u p o n  h im —  i t  w o u l d  n o t  h e  

s a i d  t h a t  s h e  b e n e f it e d  a n y ,  o r  t h a t  h e r  d e -

p e n d e n c y  w a s  le s s e n e d  b y  t h e  p a y m e n t  o f  t h ir -  

t y  d o l l a r s  a  m o n t h  ; i t  w a s  a l l  n e c e s s a r y  f o r  h i s  

m a in t e n a n c e  a n d  s u p p o r t .  B u t ,  i f ,  o f  c o u r s e ,  t h e  

a m o u n t  o f  h is  c o n t r ib u t i o n  w a s  a  g r e a t e r  s u m  

t h a n  t h e  a m o u n t  r e a s o n a b ly  n e c e s s a r y  f o r  

h i s  m a in t e n a n c e  a n d  s u p p o r t ,  s u c h  a s  w a s  

f u r n i s h e d  t o  h im  b y  l i i s  s i s t e r ,  t h e n  I  c a n n o t  

s o s a y  h u t  w h a t  t h e  j u r y  m i g h t  s a y  t h e r e  w a s  

á  p e c u n i a r y  lo s s .

M r . B r o a d h u r s t : I  w i s h  a ls o  t o  c i t e  t h e

c a s e  o f  Illinois Central Railroad against Do-
herty, 1 5 5  S o u t h w e s t ,  1 1 1 9 ,  w h ic h  i s  a lo n g  t h e  

s a m e  l in e .

T h e  Co u r t : W h a t  i s  t h e  t i t l e  of t h a t  c a s e ?

Mr . B r o a d h u r s t : I l l i n o i s  C e n t r a l  R a i l -

r o a d  a g a i n s t  D o h e r t y ,  ' A d m i n i s t r a t o r ,  1 5 5  

¡S o u th w e s t ,  1 1 1 9 .

T h e  Co u r t : I s  t h a t  c a s e  h e r e ?
4 0
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Mr . B r o a d h u r s t  : I haven’t got it here 
no, sir; I just made a note of it. I  cite it 
on the same proposition.

Th e  Co u r t : Have you anything you wish 
to say to me on the other two points, Mr. 
Broadhurst? Your other two points are, *<> 
namely, that there is no evidence of negli-
gence, and the second one is, that the evidence 
conclusively shows that the happening arose 
from a risk assumed.

Mr . B r o a d h u r s t : No ; I do not think so, 
your Honor. I think the evidence speaks for 
itself. I  cannot do more than comment on 
it.

•Th e  Co u r t : I  think both of those ques-
tions are jury questions at the present time. 20 
I think also the third point that you raised 
does make for a jury question. I think I  
have expressed my opinion as tersely as I  can 
on that point by what I  have already said.

M r . B r o a d h u r s t : Your Honor will allow 
me an exception on the record?

Th e  Co u r t  : Yes.
Mr . B r o a d h u r s t : I  close my case, and 1 

move for a direction of verdict on the same 
ground that I  have already urged.

Th e  C o u r t : I  will decline to direct a ver- 30 
diet for the same reasons that I have de-
clined to non-suit.

Mr . B r o a d h u r s t : I take my exception.
Mr. Broadhurst summed up to the jury on 

behalf of the defendant.
Mr. Simpson summed up to the jury on be-

half of the plaintiff.

40
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Gentlemen of the Ju ry :
This is an action by Bronislau Grijank as the 

representative of Michael Grijank, deceased, 
against the Director General of Railroads and the 
Hudson and Manhattan Railroad Company, in 

10 which the plaintiff is seeking to have a recovery 
for damages under the Death Act resulting to a 
sister, next of kin of the intestate, or the party 
who was injured and killed; and likewise the ac-
tion is brought under what we know as the Fed-
eral Employers’ Liability Act. I t  is an action 
based upon an allegation or allegations of negli-
gence which it is charged is imputable to the de-
fendant company. In  other words, the plaintiff 
charges that the death of this intestate was caused 

*0 proximately by negligence on the part of the serv-
ants of the defendant, and imputable to that com-
pany.

The first thing that you will have to consider 
and dispose of is this question: Has the plaintiff 
established to your satisfaction by a fair prepon-
derance of the evidence that the defendant com-
pany through its agents and servants was negli-
gent? The duty that rested upon the company 
by and through its agents and servants was to 
exercise reasonable care to provide and maintain 

80 a  reasonably, safe place in which its employees 
were to perform their labors.

Now, gentlemen, as to what is reasonable care, 
no specific definition can be handed to you; no 
specific, absolute rule can be handed to you by 
which you are to measure the situation in all 
cases; because each case must stand by itself. You 
must take into consideration in each particular 
case, and, of course, in this case, the situation and 
the surroundings of the particular happening. You

40
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must consider the sort, kind, character of the 
place in which this intestate was performing his 
work, what it was used for. How it was used.
You must also consider the kind, class and charac-
ter of work that he was performing, and all those 
circumstances, all those conditions which go to JO 
make up the situation under which the happening 
took place.

Now, when you have done that then you will 
apply this rule—and it is the only one I can give 
you—put to yourselves this question for answer*
Has the plaintiff satisfied us by a  fair preponder-
ance of the evidence tha t this defendant company 
through its agents and servants did not under 
those conditions, under those circumstances, con-
sidering the place, the time, use reasonable care. 2o 
that reasonable care which the law required of it 
to give and furnish and provide for this intestate 
and the other employees of the company a reason-
ably safe place in which to do and perform his 
and their work?

If your answer to tha t is yes, the plaintiff has 
so satisfied us, then you will travel to other mat-
ters which will require your determination. If 
your answer to that question is, however, no, the 
plaintiff has not satisfied us by that degree of 
evidence upon that question, then you need not 30 
go any further, because then the plaintiff has not 
done that entitling a verdict in his favor.

Mind you, I  have said, gentlemen, the burden is 
upon the plaintiff. I t  is one of those things in a 
case of this character which the law says must 
be made out by the plaintiff—must be made out 
by this degree of evidence that I have told you of, 
namely, fair preponderance of the evidence. So 
that if you get to that point and your conclusion 
is that it has not been made out I  say you need 40 
not go any further, because then your verdict 
must be for the defendant.
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1 #

20

30

If it lias been made out—and that only goes to 
the question of whether the agents and servants 
of the defendant were negligent—the next question 
is equally as important and must be made out by 
a fair preponderance of the evidence, and made 
out by the plaintiff : that is, was th a t negligence 
so established, if it has been, the proximate cause 
of the happening? Was i t  the thing which pro-
duced and caused this happening to this man now 
deceased? If your answer to th a t is no, then even 
if the answer to the first question has been yes, 
again your verdict cannot go to the plaintiff but 
must go to the defendant. If the answer to this 
last question is yes, then again you have travelled 
a step forward and then may consider the other 
questions that I  am about to put to you; because, 
you see, there are two things tha t seem to stand 
a t the very threshold of your consideration, and at 
the very threshold of the right of the plaintiff 
or any plaintiff in a case of this sort, to have a 
verdict. That is, they must establish that the de-
fendant was negligent in  the manner charged; 
secondly, if that has been established then that 
th a t negligence was the proximate cause of the 
happening. If those two things have been estab-
lished then you will take up this which I  am about 
to bring to your attention. If they have not been 
established, or either one of them has not been 
established, then your verdict must be for the de-
fendant, and you will go no further with the con 
sidération of any further issues in the case. _  

If both of those things have been establish 
then your attention would next go to the acts and 
conduct of this deceased man himself; because he 
was not in law without a care for his own safety 
The law also placed upon him a
____ TlliCf

40
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reasonable care, and that is to be measured and 
must be measured by you taking again into con-
sideration all of the facts, the circumstances and 
conditions surrounding this particular occurrence 
and situation, the nature of the place in which he? 
was working, what his knowledge, as a reasonable 1 0  

man, should have been of the movements and' 
doings in and about that place—all of those th ings: 
and then you will ask yourselves: under all the 
circumstances and conditions, considering them 
all, did this intestate, this person who lost his life, 
did he act the part of a reasonably prudent man?
Did he act as a prudent man, a reasonably prud-
ent man would, and use reasonable care for his 
own safety?

The burden of satisfying you as to that, of *$(> 
course, is upon the defendant, and it must show 
you and satisfy you by a fair preponderance of 
all the evidence; not necessarily evidence tha t is 
produced through witnesses actually produced by 
them, but evidence that may be drawn by them by 
cross examination of witnesses produced by the 
plaintiff or evidence which may have come into 
the case from such witnesses by and through the 
direct examination of those witnesses.

If it has been shown by a fair preponderance of 
the evidence that this man, this intestate himself, tto 
was negligent and tha t that negligence contributed 
to the happening, then tha t def ense has been estab-
lished, and what the effect of it is and what the 
result of it is, if it has been established, I will 
bring to your attention later when I get to the 
point' of telling you what a verdict in a case of 
this character may be for if one is to be had for 
the plaintiff.

Again it is alleged by the defendant tha t even 
if the defendant was negligent as charged, and 4 0  

even if that negligence was the proximate cause
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of this happening, still in law and m fact the 
defendant should not be held and the plain i 
should not have a verdict because the injuries to 
this intestate resulting in his death were the re-
sult of risks assumed by him, risks of his employ- 

10 ment assumed by him.
W hat tha t means, gentlemen, I  will get to im-

mediately. If it has been established and the 
establishment of it is upon the defendant, again 
bv a fair preponderance of the evidence that you 
may have in the cas^-then  the plaintiff would 
not be entitled to have a verdict, because then in 
law the verdict should be for the defendant.

Now, what is assumption of risk? The best 
way that I  can speak to you about that is to read 

20 to. you some short excerpts from what the courts 
of this state have said as to what that is and what 
it means, and it is th is :

“The general rule is that a master is bound 
to use reasonable care to provide a safe place for 
his servant to perform his work and to furnis 
and adopt such means that he may be assured 
reasonable safety and protection in his work, an 
to exercise reasonable care to maintain the place 
and means reasonably safe. The qualifications 
are tha t the workman takes upon himself during 

80 the continuance of his employment all the risks 
and dangers which are obvious to him or which 
can be perceived by him in the exercise of his 
senses and the use of ordinary care and circum-
spection. The risk must be obvious and apparent 
and known to 'th e  servant, or such as he shoul 
have known and perceived with the exercise o 
reasonable care on his part.

Again, “The servant assumes as well those risks 
which arise or become known to him during the

40
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service as those in contemplation a t the original 
hiring.”

Now, if, gentlemen, this thing which occurred 
to this interstate wass the result of a risk assumed, 
a risk assumed as defined by these cases from 
which I  have read to you, then, as I  have said to 10 
you before, if tha t has been made out by the de-
fendant by a fair preponderance of the evidence 
before you, then even if all these other matters 
have been made out, still the plaintiff cannot have 
a verdict, because in law then the verdict must go 
to the defendant.

If that has not been made out and these other 
things, namely negligence as charged, and that 
that negligence was the proximate cause of this 
happening—have been made out—then the plain- 20 
tiff may have a verdict. I say “may” gentlemen, 
because there are some things that I  am about to 
say to you which may place the plaintiff in that 
position where, after all, a verdict will not be 
assessable by you.

A verdict in a case of this character is to a very 
great extent limited; that is, limited as to what it 
may be. It is assessible only and determinable 
only under what we know as the Death Act. In 
arriving at a verdict in a  case of this character 
you are not permitted to take into consideration 30 
anything for loss of society or wounded feelings, 
grief that this sister may have suffered or is suffer-
ing because of the death of her brother—nothing of 
that character whatever can be taken into consid-
eration. The verdict must be for and rests upon 
a pecuniary or money loss entirely, stripped of all 
sentiment. The reason for that, gentlemen, is 
that without the statute of which I  have just 
spoken there could not be a recovery in a case of 
this character; so that you and I  are absolutely 40
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and completely limited by what the statute per-
mits a recovery to be for.

Now, under the very act under which this action 
is brought it is provided in this manner: “That 
every common carrier (I am paraphrasing in part 

I t  now) —every common carrier in interstate commerce 
shall be liable in damages to any person suffering 
injury while he is employed by such carrier in such 
commerce. That is not the case here because the 
party who was injured is dead. The action is not 
being brought by him nor for him. Or, in the case 
of the death of such employee to his or her personal 
representative for the benefit of the surviving widow 
or husband or children of such employee. The 
action 4s not brought for that purpose because he 

ao  was not a married man, left no widow, no children 
And, of none, then for such employee's parents. 
“This action is not brought for that purpose because 
his parents are both deceased, so far as the testi-
mony goes, and if none, then for the next of kin 
dependent upon such employee. That is what this 
action is brought for, it being alleged—and as far as 
the testimony is concerned it  has been established 
that he left a sister, ¡and it is alleged tha t she was de-
pendent to some extent upon this deceased brother; 
so that it is under that particular part of that act 

30 that you are to travel in determining if a verdict 
is to be had what it is to  be for.”

There is testimony that this intestate paid into 
the hands of this sister a sum of, I  believe, thirty 
dollars per month. You also have before you the 
testimony going to show what made up and con-
stituted this family. As I remember it, it was the 
sister, this brother now deceased, the husband of 
the sister, and I  think four children. I t  is said that 
the husband of the sister was a man in ill health, 
and also that his ability of earning and earning
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continuously was more or less limited; and it is 
urged and insisted to some extent a t least tha t this 
sister was dependent upon the money contributions 
made by her brother now deceased. Of course, 
gentlemen, you have in the evidence and uncontra-
dicted the fact that this brother now deceased waá i  o 
a member of the family. I t  cost assuredly some-
thing for his maintenance in that family. If it  cost 
all of that sum that he so contributed to keep and 
maintain him and the family—if it did, then, of 
course, I cannot but say to you that upon tha t 
showing there could not be said to be any monetary 
or pecuniary loss now because of his death having 
taken him from the family and cut off his contri-
butions; because, not having met with this hap-
pening, if he had at any time voluntarily removed 2Q 
himself from the family and shut off his contri-
butions, the sister would have been no worse off fi-
nancially; because if it had taken all of the thirty  
dollars to maintain and support and keep him, 
with no duty on the sister to support and maintain 
and keep him, she would not have lost anything 
financially. So that, under any circumstances you 
must take into consideration what the reasonably 
fair cost would have been and was for the mainten-
ance' and support in the household and in th^ 
family of this brother now deceased; and if you 30 
find that there was a difference between tha t sum 
and the sum which you may find was contributed 
by him, then it would be only that difference which 
you may use in your consideration of what a ver-
dict may be for. Of course, gentlemen, there are 
a great many other things which you must take 
into consideration. I t  might have been that but 
for this happening, this man, this brother, might 
have lost his life, might have died from natural 
causes, and at some date shortly after the time 
of this happening; and of course, had he, his con- 40



C ou rt’# d i a r y #  to  tk e  J u f y .

tributions whatever they were, would naturally 
have been shut off and this sister would not have 
had the benefit of them: He might have been
taken down with disease, become infirm: become 
an invalid, unable to work and earn, and, of 

iO course, again his contributions would have been 
lessened. All those things you are to take into 
consideration, and any others which naturally 
would be matters of proper consideration in deter-
mining the probability of the continuation of his 
contribution to his sister.

Now, this sister is a married woman, and has 
a husband. I t  is said in the evidence that he, 
because of illness, as I  have before said, was urn 
able to continue as a  laborer or a t whatever work 
for which he could get a recompense, and that 

20 is urged as a reason for this dependency in part 
of the sister of this deceased brother. I t  may be 
that that inability on the part of the husband to* 
perform work continuously and diligently and 
make a wage sufficient and proper for the support 
and maintenance of his wife might have ceased a 
short time after the occurrence in question, oi4 
may at some time in the future, and he again 
may be able to completely support and maintain 
his wife and family; and, had the brother lived 

30 aild such a time had arrived, it would be entirely 
probable that he might have withdrawn his contri-
bution for the maintenance and support of his 
sister. That is another thing you are to take into 
consideration.

W hat a verdict may be for, speaking generally, 
is simply this ; For that pecuniary or money loss 
resulting from the premature death of this brother, 
and loss of a reasonable expectation of pecuniary 
contributions to  this sister during her dependency, 
if any there was upon her part, or any in the fu  ̂

4 0  ture. And in determining th a t you must also
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take into consideration the age of the party. This 
deceased brother, I believe, was in the neighbor-
hood of thirty-five or thirty-eight years of age.
The sister, I  think the testimony shows, was 
twenty-seven years of age. Whatever sum you 
may find, if you find any, which was and would 1 0  

be in your judgment and from the evidence the 
pecuniary loss which this sister has or will meet 
with because of his death, is not the sum which 
your verdict may be for; but, as has been said, 
it is that sum capitalized or that sum reduced to 
its present day worth.

Putting it another way, it  is tha t sum of moneys 
which will produce and annuity equal to net con-
tribution to this sister during the time tha t such 
contributions would continue, for that period of 
years; so that the sum, the capital sum would, 
at the end of that period have exhausted itself.
In other words, it is that capital sum which at in-
terest would produce an income plus a deprecia-
tion of the principal itself—an income per year 
which would represent the net contribution that 
would have been made by the brother to the sister 
for and during tha t period of years when that 
contribution or income would have been made or 
paid, and at the end of tha t time leaving nothing 
by way of principal. I t  is a very difficult thing, so  
of course, gentlemen, to explain to you, and it is 
a matter of calculation, which, as the attorney for 
the plaintiff has said, is a matter with which he 
is not going to and could not deal explicitly; and 
the same situation exists with me; because until 
you have settled upon certain facts and certain 
figures it would be entirely impossible for me to 
work out for you, even if I were able to, just 
what the result should be.

Again, gentlemen, there is this further thing to 4 0 
consider: I  spoke to you further back in my
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charge upon the question, of contributory negli-
gence. I  told you what it  was and told you how 
it must be established, if i t  is established, and 
said to  you tha t if it had been established I  would 
speak to you a t  this time as to what the effect 

lO would be.
If the plaintiff is entitled to have a verdict and 

you have concluded under the rules and the evi-
dence which you have before you what tha t ver-
dict should-be for, then this will be the manner in 
which you will deal with the question of contribu-
tory negligence, if it has been established; and 
let me say to you at this time tha t the burden of 
satisfying you upon the question of what the ver-
dict may be for rest upon the plaintiff; that is 

^ also a burden which the law places upon the 
plaintiff to satisfy you by a fair preponderance of 
all of the evidence toward which'you may apply? 
the rules applicable to the admeasurement of such 
a verdict, and in order to establish the verdict.

If contributory negligence has been established 
>• then this is what our courts have said as to how 

it shall be applied to a verdict which a plaintiff 
would otherwise be entitled to have:

30

40

.... “At com m on law there could be no recovery 
in such a case”—that is, where contributory 
negligence has been established—“the contrib-
utory negligence being a complete bar or de-
fense”—that is, if this action were not brought 
under this particular act and; contributory 
negligence on the part of the intestate or de-
ceased party had been established then there 
could not be a verdict a t all at common law, 
and that is what this means.

“At common law there could be no recovery 
in such a case, the contributory negligence 
being a complete bar or defense. But this 
Statute rejects the common law theory and 
adopts another deemed more reasonable by
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declaring the fact th a t th e em ployee m ay have 
been gu ilty  o f contributory negligence sh a ll not 
bar a recovery; but th e  dam ages sh a ll be 
dim inished by the ju ry  in  proportion to  the  
amount o f negligence a ttributable to such em -
ployee.”

.. 1 0
The court has said  th a t th at sta tu te  m eans ju st  

this, and th a t th is is  th e  w ay in  w hich you  as 
jurors are to apply it :

“I t  means and can only m ean, as th is  
court has held, th a t where th e casu al n eg li-
gence is  a ttributable p a rtly  to  th e  carrier”—  
that is, to  the defendant com pany in  th is  case  
— “and p artly  to  the injured em ployee, he 
shall not recover fu ll dam ages but on ly  a 
dim inished sum  bearing th e sam e relation  to  
the fu ll dam ages th a t the negligence a ttr i-
butable to th e  carrier bears to th e  negligence 2 0  
attributable to  both.”

So that, gentlem en, i f  you get to  th e  p o in t of 
assessing dam ages, i f  th e  evidence w arran ts th a t  
you should, and th e  ru les o f  law  th at I  have given  
you warrant th at you should, and if  lik ew ise you  
have been satisfied in  the m anner I have ind icated  
is required by law  th a t you should be satisfied  
that this in testate, th is  deceased person, w as  
guilty of contributory negligence, then th a t ver-
dict that you would otherw ise find you  are to re- ^  
duce in the m anner and under th e  ru les w hich  I  
have just read to you.

W ith that, gentlem en, you m ay take th e case.

J u r o r  No . 10: Your Honor, may I ask the date 
of death of the plaintiff?

Mr . Si m ps o n : October 29, 1918, is the date of 
death.

(The jury retired.)

40
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E x cep tio n  to  Charge.

Mr . B r o a d h u r s t . I  w ant to tak e an exception  
to  th at part o f th e charge where you instructed  
the jury th a t a fter  considering the am ount of the  
board if  they considered th a t th e cost of h is board1 
w ould n ot absorb the entire th ir ty  dollars that 

1 0  th ey  were en titled  to  use th a t balance as a m eans 
of ju d g in g  the am ount of their verdict. I  take art 
exception  to  that, m y poin t being that under the 
act if  th a t d ifference d id  not am ount to  a  depend-
ency there could be no recovery; th a t  th ey  would  
have to  consider w hether or not th a t difference, if 
th e p la in tiff proved one, am ounted to  a depend-
ency.

T h e  Co u r t  : In  other words, w hether th a t satis-
fied a dependency i f  one ex isted ?  

a o  Mr . B r o a d h u r s t : Yes.
T h e  Co u r t  : A ll right.

30
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New Jersey Court of Errors 
and Appeals

Bro ni sl a w  Gr u n u k , A dm . o f  
the estate  o f  M ichael G rijnuk, 
deceased,

P la in tiff-R esp on d en t,
vs.

Will ia m G. Mc Adoo , D irector  
General o f R ailroad s,

D efen d an t-A p p ellan t.

BRIEF FOR PLAINTIFF-RESPOND-
ENT

Statement

This w as an action  under the F ed era l E m p lo y -
er’s L iability  A c t for  d am ages fo r  death  by n eg -
ligence. The ju ry  m igh t have fou n d  th a t th e  
plaintiff’s in testa te  w as em p loyed  to take lam p s  
from the rear end o f tra in s and fill them  w ith  
kerosene, and w hile  a ttem p tin g  to take a  lan tern  
from the rear end o f  a  tra in  (p . 20, 1. 26) w as  
killed by reason o f  the fa c t th at the tra in  w hich  
was standing w ith ou t w arn in g  w as backed dow n  
upon him, and he w as crushed a g a in st the bum p- 
ei which w as at the end o f  the p lace w here the  
train was stan d in g  (p . 12, 1. 18 ). The tra in  w as  
on a dead track and stan d in g  w hen he w ent behind  
it between w hat w as a stan d in g  tra in  and the

On A p p ea l.
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bu m per (p . 2 1 ,1 . 2 6 ). R ea so n a b ly  be h a d  a  r igh t  
to  a ssu m e th a t th e  tra in  w ou ld  n o t be backed  
dow n fu r th er  b ecau se  it  w a s  m o tio n le ss  an d  back-
in g  i t  dow n w ou ld  cru sh  it  a g a in s t  th e  bum per; 
and , i f  a n y  m o tio n  w a s to  be m ad e it  w ou ld  be 
a ssu m ed  to  tak e th e  tra in  a w a y  fro m  th e  bum per.
T h e tra in  w a s  backed  dow n u p on  h im  w ith o u t any  
w a rn in g  or  n o tice  (p . 19. 1. 1 2 ).

Amendment Proper

T h e am en d m en t a l l o w e d l y  th e  C ourt w as a 
p ro p er  am en d m en t u n d er  S e c tio n s  112-113 o f the 
P ra c tic e  A c t o f  1912, g iv in g  th e  C ou rt fu ll  pow er  
to  a llo w  such an am en d m en t a s w a s  m ad e a t the 
tr ia l in  th is  case. - ,

I t  w a s  a lso  p ro p er  u n d er the ca se  o f  M isso u r i, 
K a n s a s  & T e x a s  R w y . C o. v . W u l f ,  226 U , S ., 570.
In  th e  W u l f  ca se  th e  p la in t if f  in  h er  o r ig in a l p eti-
t io n  su ed  in  h er  in d iv id u a l ca p a c ity  an d  b a sed  her  
r ig h t to  reco v ery  u p on  th e  K a n sa s  s ta tu te , w h ere-
a s, her a ction  cou ld  le g a lly  r e s t  o n ly  up on  the  
F e d e r a l E m p lo y e r s ’ L ia b ility  A c t, w h ich  req u ires  
the a ctio n  sh a ll be b rou gh t in  th e  n am e o f th e  per-
son a l r ep re sen ta tiv e  o f  th e  d eceased . P la in t i f f ’s 
p e tit io n  w a s am en d ed  and  she w a s a llo w ed  to  sue  
as a d m in is tra tr ix  n o t in d iv id u a lly . T h e Su prem e  
C ourt h e ld  th a t  th is  w a s n o t e r r o r ; th a t i t  w a s not 
th e  b e g in n in g  o f  a n ew  a c tio n  b y  m ea n s o f su b sti-
tu t in g  on e p la in t if f  fo r  an oth er , th e  C ou rt hold -
in g  th a t such a  ch an ge is  a  ch an ge in  fo rm  rath er  
th an  in  su b stan ce, c it in g  ca ses . T h a t is  a lm o st  
the id en tica l s itu a tio n  in  th is  case . T h e ad m in is-
tr a tr ix  a d  p ro se q u e n d u m , w ho b eg a n  th e  action , 
w a s ch an ged  to  a d m in is tra tr ix  in  fu ll  ; she w a s an 
a d m in is tra tr ix  s t i l l  b u t w ith  d iffe re n t p o w e r s ; ad-
m in is tr a tio n  a d  p ro se q u e n d u m  b e in g  a  crea tio n  of
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statute, the a d m in is tra tr ix  w a s  an  a d m in is tra tr ix  
as a p erso n a l r ep r e se n ta tiv e  so  th a t  th e  fa c ts  are  
identical w ith  th e  fa c ts  in  th e  W id f  ca se , w h ere  it  
was held  the am en d m en t w a s n o t error .

In  the W u lf  ca se , 226 U . S ., p . 577, th e  C ou rt 
said:

“ I t  is  tru e  th a t  u n d er th e  F e d e r a l s ta t -
ute  th e  p la in t if f  cou ld  n o t, a lth o u g h  so le  
beneficiary , m a in ta in  th e  a c tio n  ex cep t a s  
p erso n a l r ep re sen ta tiv e . S o  i t  w a s  h e ld  in  
A m e r ic a n  R . C o. v s .  B irc h ,  224 U . S ., 547, 
56 L aw . E d . 879, 32 S u p . Ct. R ep ., 603. B u t  
in  th a t ca se  th ere  w a s  no o ffe r  to  am en d  b y  
jo in in g  or  su b stitu tin g  th e  p e r so n a l r ep re -
sen ta tiv e , an d  th is  C ourt, w h ile  r e v e r s in g  
th e  ju d g m en t, d id  so  w ith o u t p re ju d ice  to  
such r ig h ts  a s  th e  p erso n a l r e p r e se n ta tiv e s  
m igh t h ave . T h e  d ec is io n  le f t  u n tou ch ed  
the q u estio n  o f  th e  p r o p r ie ty  o f  su ch  an  
am endm ent a s  w a s  a p p lied  fo r  and  a llo w ed  
in  th e  case  b e fo re  u s— an am en d m en t th a t, 
w ith ou t in  a n y  w a y  m o d ify in g  or  e n la r g in g  
the fa c ts  up on  w h ich  th e  a c tio n  w a s  b ased , 
in  e ffect m ere ly  in d ica ted  th e  ca p a c ity  in  
w hich th e  p la in tiff  w a s to  p r o se cu te  th e  ac-
tion . T h e am en d m en t w a s  c lea r ly  w ith in  
Sec. 954, R ev . S ta t ., U . S . C om p. S ta t., 
1901, p . 696. ’ *

In  the case o f  G ia rd in i v s .  M e A d o  o, 107 A tl., 
437; it  w as h e ld  th a t i t  w a s  p ro p er  ev en  a f te r  th e  
trial a t the c ircu it on  a p p ea l to  a llo w  am en d m en t  
substitu ting th e  w id o w  a s  p la in t if f  in s te a d  o f  a s  
adm in istratrix . H o w  m uch  m o re  w a s  i t  p ro p er , 
therefore, to  a llo w  su ch  a  su b stitu tio n  o r  ch an ge  
in the tr ia l C ourt.

In  the G ia rd in i  ca se , th e  C h an cellor  sp ea k in g  
for the C ourt o f A p p e a ls , sa id :
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“ W e incline to  the op in ion  th a t under the  
p ro v isio n s o f  the P ra c tice  A ct o f  1903, con-
cern ing am endm ent as in terp reted  in  the  
C ity  o f  H oboken a g a in st G ear and other  
cases, an am endm ent o f  th is  proceed ing  
m igh t be ordered  by su b stitu tin g  the nam e 
o f A d ele  G iardini, the w idow , as p la in tiff  
and str ik in g  out the d escrip tion  of her rep-
resen ta tiv e  ch aracter .”

T h ere is  no ground o f ap p ea l ob jectin g  to the 
judgm ent as entered  in  fa v o r  o f  e ith er p la in tiff  
and th is w as n o t argued  in  the Suprem e Court.

T h is C ourt refu sed  to  d istu rb  a  verd ict where  
in  the Suprem e C ourt no ground o f  ap p ea l w as 
filed  q u estion in g  the a lleged  error now  attem pted  
to  be estab lish ed  in  th is  Court.

T a n sey  v. T edesco , 107 A tl., 419.

Negligence

The ju ry  under th ese  fa c ts  m igh t have found  
n eg ligen ce  e ith er  in  the d efen d an t in  fa ilin g  to 
g iv e  him  a sa fe  p lace in  w hich to w ork  or  o f the 
p erson s backing the tra in  back in g it  in to  the 
bum per, under th ese  circum stances, w ith ou t w arn-
in g  or n otice  to  him .

S ee :
C hesapeake & Ohio R . R . v . P rophet, 

241 TJ. S ., p, 460.

T he d efen d an t w a s bound to u se  reason able care 
to  g iv e  the in testa te  a sa fe  p lace in  w hich  to  work. 
T he ju ry  m igh t have foun d  it  d id  n o t do so when  
w ith ou t w arn in g  it  backed him  a g a in st a bum per 
w ith  a  tra in  o f cars th a t h a d  been  stan d in g  w ith-
out notice  to him , and crushed  h is  l if e  out.



5

The A e r k fe tz  case relied  upon b y  the ap p ellan t  
is a case h o ld in g  w h at conduct w as contrib utory  
negligence and thu s bar the action . U n d er th is  
statute, now  d iscu ssed , th a t is , th e  F ed era l E m -
ployers ’ L ia b ility  A ct, con trib u tory  n eg ligen ce  is  
not a defense and th erefore  the A e r k fe tz  case is  
not in point.

Dependency

The statu te in  qu estion  g iv e s  a  r igh t o f  action  
to next of kin such as th is, th e  s ister , on ly  fo r  de-
pendency, but in  th is  case dependency w as a ques-
tion for the jury.

See:
Seaboard  A ir  L in e v . K en n y, 204 U . S ., 

497.
Also

R ich ey  on F ed era l E m p loyers * L ia ., 
la st ed ition , p. 223.

In construing th is  act the Suprem e C ourt o f  
the U nited S ta tes  in  V ree la n d  v . M ich igan  C en-
tral, 227 U . S., p. 70, sa y s :

‘ ‘ There m u st how ever app ear som e rea-
sonable exp ecta tion  o f p ecu n iary  a ss is t-
ance or support, o f  w hich th ey  h a v e  been  
deprived, * ’

making the te s t  not sole dependency but support. 
Under these circum stances the ju ry  m igh t have  
found that th e , s is ter  w ith  w hom  th e brother w as  
living w as p a r tia lly  d epend en t upon him  fo r  su p -
port; her husband w as sick  (p . 27, 1. 10) and her  
brother turned h is en tire  earn in gs to  the h ou se-
hold, and out o f th ese  earn in gs, the brother, the  
husband, the s ister  and the children w ere  su p p ort-
ed so that the s ister  w as p a r tia lly  dependent up-
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on h im  fo r  su p p o rt, or  a t le a s t  th e  ju r y  m ig h t so  
h a v e  fo u n d , an d  th is  w ou ld  s a t is fy  th e  req u ire-
m en ts  o f  th e  s ta tu te .

S e e :
F a r r ie r  v . S ch ro ed er , 11 V room ., 601.

T h e reco v ery  in  th e  ca se , $3 000 w a s  sm all, con-
s id er in g  th e  e a rn in g  ca p a c ity  o f  th e  d ecea sed  and  
th e  l ife  ex p ecta n cy  o f  the d e fen d a n ts , an d  a t the  
p r e sen t v a lu e  o f  th e  d o llar  com p ared  w ith  th e  an-
ti-w a r  v a lu e  o f  th e  d o llar  w o u ld  be a  reco v ery  of 
abou t $1,500 in  v a lu e , u n d er  th o se  c a se s  decided  
h e r e to fo r e  b y  th e  C ou rts a s  to  a d eq u acy  or exces-
s iv e n e ss  o f  d am ages.

Charge of Court

T h e ex cerp t fro m  th e  C h arge o b jected  to  a s er-
ror, s im p ly  a d v ise d  th e  ju ry  a s  to  h o w  in  som e  
w a y  th e y  m ig h t u se  a  sta n d a rd  in  en d ea v o r in g  to 
fix  th e  sum . I t  d id  n o t  d ec lare  th e  le g a l ru le  to 
be a s s ta ted , b u t s ta te d  th a t in  a. ca se  o f  th is  k ind  
th e y  m ig h t w e ll rea so n  as to  w h a t th e  resid u u m  o f  
th e  m o n ey  r ec e iv ed  b y  th e  d ep en d en t w a s  a fter  
sh e h ad  p a id  th e  ex p en se  o f  k eep in g  th e  in te sta te , 
n o t a s a  co rrect m ea su re  o f  d a m a g es b u t sim ply  
a s  a  fa c t  to  a id  th em  in  m ak in g  a  com p utation . 
S u r e ly  th is  cou ld  n o t be a ss ig n e d  a s  le g a l error.

R e sp e c tfu lly  su b m itted ,

A L E X . S IM S O N , 
A tto r n e y  fo r  P la in tiff-R esp o n d en t.
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B R I E F  IN  F A V O R  O F D E  F E N  DA NT-  
A P P E L L A N T .

( 1 )

S ta te m e n t o f th e Case.

D efendant app eals from  a -ju d gm en t o f the N ew  
Jersey Suprem e Court, affirm ing a ju d gm en t o f  
the H udson C ircu it C ourt in  favor o f p la in tiffs , 
in an action  brought under the F ed era l E m ploy- s o  
ers’ L iab ility  A ct, to  recover the pecu n iary  loss  
alleged to have been su sta in ed  by a s ister  o f th e  
decedent, by reason o f h is  death  through n eg li-
gence o f the d efen d an t w h ile  em ployed  a s  a la  
borer on October 29, 1918, in  d efen d an t's yard , 
Jersey C ity  (pp. 1 , 5 ).

There are tw o p la in tiffs , B ron islaw  G rijnuk, 
a d m in is tra to r  ad  p rosequ en du m  o f th e  esta te  o f  
Michael G rijnuk, deceased, w ho brought th e  su it;

4 0
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and B ron islaw  G rijnuk, general a d m in is tra to r  of 
the sam e estate, who w as added as a new party on  
the tria l, over objection of counsel to r  th e  defend-
an t (p. IT e t seq .).

A t th e close of p la in tiff's case, counsel for de-
fendant m oved for a non-suit on several grounds. 
The m otion w as denied1 and exception  noted (p. 

1 0  41, 1. 2 5 ) . D efendant then rested and moved for 
a d irection  of verdict on the sam e grounds. T his  
m otion w as also denied and exception  noted (p. 
41, 1. 3 5 ).

The jury brought in  a verd ict in  favor of both  
p la in tiffs for $3,000. (p. 1 4 ). R ule to show cause  
w as allow ed w ith  reservations o f a ll exceptions. 
The only reason filed in support o f the ru le  w as 
that the verdict w as excessive. The tria l judge re-
fused to se t aside the verdict (p. 1 5 ). D efendant 

a o  then appealed to  the Suprem e Court (p. 7 ) .  That 
court affirmed th e  judgm ent (p. 2 ) .  Thereupon  
this, appeal w as taken (p. 1 ).

N .  f . n  : ( 2 ) . .  ’

Grounds of A ppeal.

T he grounds of appeal relied on are the fo l-
low ing (p. 5 ) :

1. The tria l judge erred in  perm itting  the gen-
eral adm inistrator to  be added as a new  party  
plaintiff.

3  0 2 . The tria l judge erred when he refused to
non-suit the p la in tiffs or to direct a verd ict in  
favor of the defendant when thereunto moved, 
whereas one or the other of said  m otions should  
have been granted on one or more of the fo llow in g  
grounds urged in support thereof:

(a ) There w as no evidence o f negligence on 
the part of the defendant.

(b ) The p la in tiff’s in testa te  assum ed the risk
of th e  injury which he received.

4 0
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(p) There was no evidence that the deceased’s 
sister w as dependent upon him, w ith in  the m ean-
ing of the Federal E m ployers’ L iab ility  A ct.

3. The tria l judge charged the ju ry:

“So that, under any circum stances you  
m ust take in to  consideration w hat the reason-
ably fa ir  cost w ould have been and was for  
the m aintenance and support in  the house- 1 0  
hold and in the fam ily  of th is brother now de-
ceased, and if  you  find th at there w as a d if-
ference betw een th at sum  and the sum  which  
you m ay find w as contributed by him, then it 
w ould be only that d ifference w hich you m ay  
use in  your consideration of w hat a verdict 
m ay be for.”

(3) - iV-::-' ;V
B r ie f of the A rgu m ent.

I. 2 0

The tr ia l judge erred in  p erm ittin g  tlie  
general ad m inistrator to be added as 
a new p a rty  p lain tiff.

This su it w as in stitu ted  by B ron islaw  Grijnuk, 
adm inistrator ad prosequendum  of the estate  of 
M ichael Grijnuk, deceased. H e w as so appointed  
under Chapters 180 and 181 of the Law s of 1917, 
which are supplem ents to the D eath A ct and  
which provide th a t “every action brought under 
and by v irtu e” of that A ct shall be brought by 3 o  
such an adm inistrator. The sum m ons (p. 9) and  
the com plain t (p. 1 0 ) nam ed him as the sole  
party p laintiff. The judgm ent w as entered in  his 
favor, and it  w as also entered in  favor o f B ron is-
law  Grijnuk, general adm in istrator (p . 14, 11. 
1-20) .

B ron islaw  G rijn u k , a d m in is tra to r  ad 'prose-
quendum  had no r ig h t to  bring th is  su it. The ac-
tion is  not and could  not be, brought under the  
N ew  Jersey D eath A ct. I t  is  brought under the 4 ®
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Federal Employers* L iab ility  A ct. The com plaint 
alleges th a t th e  decedent w as k illed  w h ile  em -
ployed on a railroad operated by the defendant a t 
a tim e w hen they w ere both engaged in  in tersta te  
com m erce (p . 11, 11. 1-10). The answ er ad m its  
th a t a llegation  (p. 13, 1. 1 0 ) . The Federal A ct  
is therefore exclusive.

1  °  N ew  Y o rk  C en tra l R . R . Co. vs. W in fie ld ,
244 U . S. 147; 61 L. Ed. 1045.

E rie  R a ilro a d  Co. vs. W in fie ld , 244 U. S.
170; 61 L. Ed. 1057.

The only  other cause of action  th at m ight have  
arisen by reason of the death  of the p la in tiff’s  
in testate  w ould have been under the N ew  Jersey  
W orkm en’s C om pensation A ct, and in  that event 
no action could be m aintained in  a comm on law  
court un less there w as an agreem ent to  pay com-

2 0 pensation under the N ew  Jersey  A ct.

H o lza p fe l vs. H oboken  M an u factu rers R .
R . Co., 92 N . J . L. 193.

The Federal sta tu te  provides th at in  the event 
of death of an em ployee th e  liab ility  o f the car-
rier, i f  any, is  “to  h is personal representative” 
and th a t langu age has been construed by both the  
U nited  S ta tes Suprem e Court and the N ew  Jersey  
Suprem e Court to  m ean his executor or gen era l
adm inistrator.

3 0
A m erican  R . R . Co. vs . B irch , 224 U. S.

547 ; 56 L. Ed. 879;
Shrank vs. P . R . R . Co., 104 A tl. 26.

In  th e case la s t  cited, th e N ew  Jersey  Suprem e  
Court fo llow in g  a  num ber of decisions o f the  
U nited S ta tes Suprem e Court, in  speaking through  
Gummere, C. J ., h e ld :

“The sta tu te  appealed to  by the defendant 
is  a supplem ent of our ‘'Death A ct’ (2  Comp.

4  0  S t. 1910, p. 1907, sections 7 -9 ), and provides
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th a t every action  in stitu ted  under and by vir-
tu e o f i t s  provisions ‘sh all be brought in  the  
nam e of an adm in istrator ad prosequendum /
I t  is, o f course, apparent th a t if  th is  action  
w as brought for the enforcem ent of a remedy 

I  given by our ‘D eath  A ct’ th e  procedure m ust
be th at provided by th e  sta tu te  a n d it s  supple-
m ents. The trouble w ith  the defendant’s  case, 
however, is  th at the rem edy sought to  be en-
forced is  not provided by our sta te  sta tu te , 1 0  
but is conferred by federal leg isla tio n ; and in  
the enforcem ent of a rem edy th u s conferred  
th e m ethod of procedure provided by Con-
gress m ust control. The language o f the fed-
eral act is  th a t the lia b ility  of the carrier in  
case of the death of the em ployee is ‘to his or 
her personal representative for th e benefit o f  
the su rviving w idow ,’ etc.; and that language  
has been construed by the U nited  S ta tes  S u -
prem e Court to m ean the executor or general 
adm inistrator. ”

Furtherm ore, the p la in tiff, B ron islaw  G rijnuk, 2 0  
adm inistrator ad pros, fa iled  to offer in  evidence  
his letters o f adm in istration  (p. 21, 1. 30 ) ,  so that 
we have the rather novel situation  o f a judgm ent 
in favor of a p la in tiff who has no right thereto, in  
a case where it  does not even appear that he is  
the person he says he is.

W e now come to the next phase of the question, 
that is, th e r igh t of the tr ia l judge to adm it a 
new and entirely  different party p la in tiff W'hen it  
appears th at the party who brought the su it had 
no right to  bring it. The tria l o f the case had 0 
begun. N o m otion had been previously made to  
amend so as to  bring in  a  new party. The sum -
mons w as filed on Janu ary 23, 1919; the answ er on 
January 24, 1919, and in  the answ er objection in  

, point of law  w as m ade as fo llow s (p . 13, 11. 3 5 -4 0 ):

“D efendant w ill object that the com plaint 
d iscloses no cause o f action. It fa ils  to show  
that the p la in tiff has any lega l r igh t to m ain-
ta in  the cause o f  action set forth in  the com -
plain t.” 4 0
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The case w as n o t tr ied  u n til A p r il 23 (p . 1 6 ) ,  
or three m onths a fter  th e  filin g  of th e  answ er, y e t  
no step  w as taken  a t any  tim e by the a ttorn ey  of 
th e  p la in tiff  to  bring in  any  new  p a rty  u n til th e  
tr ia l had begun. The s itu a tio n  presen ted  is  th e  
sam e as though J o h n  J o n es had brought a  su it  
a g a in st the D irecto r  G eneral of R ailroad s, and  

l  o a fter  the case had been a t issu e  for three m onths, 
th e  a ttorn ey  for th e  p la in tiff  sh ould  say , “ T his 
su it  sh ould  n o t be brought by Joh n  Jo n es b u t by 
W illia m  'Smith, and  therefore I m ove to  am end so  
as to  m ake W illia m  S m ith  th e  p arty  p la in tiff .” 
I f  th e  tr ia l cou rt has the r ig h t to  b rin g  in  one  
n ew  p la in tiff  in  th a t fash ion , i t  has th e  r ig h t to  
bring in  ten  new  p la in tiffs . O bjection  w a s m ade  
to  th e  m otion  to  am end excep tion  noted  to  the  
r u lin g  p erm ittin g  the am endm ent (p. 19, 11. 3 5 - 
4 0 ) .

20
T h e la w  in  th is  S ta te  is  w e ll se ttled  th a t such  

an  am endm ent is  n o t a llow able.

L o w e r  vs. S eg a l, 60 N . J . L. 99 ;
F itz h e n ry  vs. C o n so lid a ted  T ra c tio n  Co., 

63 N . J . L. 142;
R a n k in  vs. C en tra l R . R . Co., 77 N . J . L. 

175.

In  the case o f L o w e r  vs . S eg a l, su p ra , su it  w as  
brought by an a d m in istra tr ix  to  recover d am ages
fo r  th e  death  o f  her in testa te , w ho w a s her hus- 

3 0 7
band. T he d eath  occurred in  th e  S ta te  of P en n -
sy lv a n ia  an d  recovery w a s sou ght under the death  
a ct o f th a t  S ta te . I t  app eared  th a t un der the  
S ta tu tes  o f  th a t S ta te  the a ction  m u st be brought 
by the w id ow  a s  such, an d  n o t a s a d m in istra tr ix . 
The d eclaration  w a s dem urred to  and  p la in tiff’s 
cou n sel m oved to  am end h is d ec la ra tio n  so th a t  
th e  action  w ou ld  appear to  be one brought by th e  
w id ow  o f th e  deceased. T his C ourt denied  the

4 0
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m otion to am end. M agee, J ., sp eak in g  for  the  
Court, sa id  (p . 1 0 1 ) :

“F urth erm ore I  am  o f o p in ion  th a t w e are  
n o t required  to  m ake such an  am endm ent by 
th e  p rov ision s o f section  138 o f the P ra ctice  
A ct (G en. S ta t., p. 2 5 5 6 ) , w h ich  d irec ts  us  
to  m ake a ll am endm ents n ecessary  for the  
d eterm in ation  in an  e x is tin g  su it o f  th e  rea l 
q u estion  in  controversy  betw een  the p arties. 1  °  
In  con sid erin g  w hether th ese  p rov ision s re-
quire th e  am endm ent now  asked for, i t  is  
obvious th a t the q u estion  presen ted  is the  
sam e as w ou ld  be p resen ted  if  th e  presen t  
p la in tiff w ere  J o h n  D oe, ad m in istra to r  o f the  
deceased, and can n ot be affected! by th e  fa c t  
th a t the p la in tiff  i s  both the ad m in istra tr ix  
and the w idow  o f deceased. The r ig h t o f  
th e  w id ow  to  turn  th is  action  in to  one in  
her ow n  b eh a lf can n ot be greater than  her  
r igh t to  in terven e  w ith  a  s im ila r  m otion  in  an  
action  brough t by som e o th er  person  as the a o  
personal rep resen ta tive  of her husband.

“The 138th  sectio n  h a s been lib era lly  con -
stru ed  by our cou rts. I t  has been held  to  
ju s t ify  and require am en dm ents (w h en  the  
real qu estion  in  controversy  h as been fu lly  
and fa ir ly  tr ied  an d  correctly  s e t t le d ) , to  
adap t p lead in gs to  th e  issu e  rea lly  tried , a l-
though n o t th a t o r ig in a lly  upon th e  record, 
to  change the form  of action  so as to  present 
th e  issu e  rea lly  tried , and th a t by a court 
o f  review , to  change the p la in tiff  w here her 
action  w a s  tr ied  upon sea led  in stru m en ts, by  
w h ich  i t  w a s deem ed d efen d an t’s  lia b ility  w as  
show n to  be, n ot to  her, but to her agent, 
and to  m ake such agent th e  p la in tiff  on th e  
record, a n d  to  add a w ife  a s  p la in tiff  on  the  
record w h en  the dam age d on e to  property  o f  
w h ich  she and her husband ( th e  o r ig in a l 
p la in tiff)  w a s seized  by a  con veyan ce to  
both , had been fu lly  and fa ir ly  se ttled  on  a  
tr ia l by arb itrators. C ity  of H oboken  vs.
G ear, 3  D u tch er  265 ; P ric e  vs . N e w  J e r s e y  
R a ilro a d  & T ra n sp o r ta tio n  C o .;  2 V room  229 ; 
A m erica n  IAfe In su ra n ce  Co. vs . D a y , 16  Id .
89 ; F a rr ie r  vs . H ckroeder, 1 1  Id. 601 ; G u ild

4 0
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vs . P a rk e r ,  14 Id. 430 ; W a re  vs. M illv ille  I n -
su ra n ce  Co., 16 Id . 177; V u n k  vs. R a r ita n  
R a ilro a d  Co., 27 Id . 395 ; E x c e ls io r  E le c tr ic  
Co. vs . S w e e t,  28  Id . 224.

“B u t the rea l qu estion  in controversy  be-
tw een  the personal rep resen tative  of th e  d e-
ceased  and d efen d an t h as never been tried . 
O n th e  contrary, th is  co u rt has d ec la red  th a t,  
u p o n  th e  s ta te m e n ts  o f th e  d ec la ra tio n , no

1  ® su ch  q u estio n  ex is ted . N or h as the rea l qu es-
tio n  in  controversy  betw een the w id ow  and  
th e  d efen d an t ever been tried  bu t sh e seek s  
by th is  am endm ent to in terven e in  th is  su it  
and present th a t  q u estion  w hich  sh e m igh t  
have presented  in  an action  brough t by her. 
In  m y ju d gm en t th e  p rov ision s o f section  138  
do n o t ap p ly  to such a case and do n ot re-
q u ire  th e  am endm ent to be m ade. T h e  
am endm ent w ou ld  not con tin u e th e  e x is tin g  
su it  excep t in  m ere form , but w ou ld  create  
and in s titu te  a  n ew  su it w ith  a new  qu estion

2 0 and in  a  controversy  betw een d ifferen t par-
tie s .”

In  F itz h e n ry  vs . C o n so lid a ted  T ra c tio n  Co., 
su p ra , a  fa th er  a s such  brought a c tio n  for  dam -
ages r esu ltin g  to  him  by th e  death  o f h is son. The  
cau se  o f a ction  arose in  N ew  Jersey  and w a s gov-
erned by our D eath  A ct. M otion w a s  m ade to  
am end by ad d in g  th e  w ord s “A d m in istra to r  o f th e  
E sta te  o f J o h n  F itzh en ry , Jr ., deceased ,” a fter  
th e  nam e o f th e  p la in tiff  in  th e  su m m ons and d ec-
laration . T his court d en ied  the m otion  to  am end

3  0 fo llo w in g  th e  case  o f L o w e r  vs . S eg a l  d iscu ssed
su pra .

In  R a n k in  vs. C en tra l R . R . Co., su p ra , a  ju d g -
m en t o f n on -su it had been entered  in  favor o f  the  
d efen d an t because o f th e  fa ilu re  to  n o tice  the  
cau se  for tr ia l, and th e  cau se  w a s  brough t before  
th is  court on a ru le  to  show  cause w h y the ju d g -
m en t sh ou ld  n o t be vacated . The su it  w a s orig -
in a lly  in stitu te d  by a W id ow  as A d m in istra tr ix  
o f her husband to  recover d am ages for h is death

4 0
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caused by an  accid en t in  the S ta te  o f P en n sy l-
vania. T h is  court d isch arged  th e  ru le  to  show  
cause and  refu sed  to  open th e  ju d g m en t o f  n on -
su it, sa y in g :

“I f  th e  d ec lara tion  sh ou ld  be am ended, and  
th e  s ta tu te  o f P en n sy lv a n ia  se t up in  th e  
p lead in gs, i t  w ou ld  appear th a t the r ig h t o f  
action  i s  v is ited  in  th e  w id o w , and n o t in  th e  
person a l rep resen ta tiv e  (c it in g  a u th o r ity ) .  
T herefore, if  a ca se  o f  su rp rise  and  m erits  
had  been d isclosed  a n d  th is  ju d g m e n t bpen ed , 
the p la in tiff  h av in g  brought her su it  a s  the  
personal rep resen ta tive  o f th e  deceased and  
n ot a s  w id ow  sh e w ou ld  h o t  ret Over W ithout 
an am endm ent o f her p lead in gs, so in  »order 
th a t  th e  p la in tiff  m igh t proceed w ith  her a c-
tio n  i t  w ou ld  be n ecessary  to  am end a ll  o f  th e  
p lea d in g s th a t  i t  m igh t appear th a t sh e  w as  
p rosecu tin g  her action  a s  w id o w , an d  n ot as  
th e  p erson al rep resen tative  o f  th e  deceased. 
Such an  am endm ent w a s  refused  in  à  s im ila r  
ease in  L o w er  vs . S eg a l, 31 V room  99. T he  
d eterm in ation  in  th a t  case w ou ld  be co n tro l-
lin g  in  th is , and if  n o  n on -su it had been  
granted , and  th e  p la in tiff  w as now  m oving  
for the am endm ent n ecessary  to  s ta te  her 
cause o f action  in  a form  n ecessary  for re-
covery, i t  w o u ld  be re fu se d  (p a g e  1 7 8 ) . I t  
th u s  appear th a t for  w a n t o f an  am endm ent 
w h ich  th e  co u r t w o u ld  n o t a llo w , i t  ap p lied  
for, th e  p la in tiff  has n ot sta ted  a ca u se  of 
a ctio n  an d  a n on -su it w o u ld  u lt im a te ly  fo l-
lo w  and under such c ircu m stan ces th e  -p res-
en t ju d gm en t o f n on -su it ought., n ot t o ,  be 
opened” (p . 1 7 7 ).

A  recent case  in v o lv in g  th e  qu estion  under d is -
cussion  is  G iardvn i vs . M cA doo , D ire c to r  G en era l 
of R a ilro a d s , decided by the C ourt o f E rrors and  
A p p eals and reported  in  107 A tl. 437. , In  th a t  
case su it  was brought by a w id ow  as ad m in istra -
tr ix  o f her husband for d am ages caused by h is  
death in  an accid en t occu rrin g  in  the S ta te  o f  
P en n sylvan ia . N o  o b jec tio n s  w ere  m a d e  as to

10

¡2 0

3 0
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p a r tie s  or p le a d in g s ,  th e  case  being tried  on  the  
.m erits and  ju d gm en t rendered  a g a in st th e  de-
fen d an t. On ap p ea l for th e  first t im e  th e  p o in t  
w a s  ra ised  th a t th e  a d m in istra tr ix  w a s an  im -
proper p arty  p la in tiff , under th e  s ta tu te s  o f  P en n -
sy lv a n ia . C hancellor W alker a fter  review  th e  
ca ses d iscu ssed  su p ra  a t  som e len g th  sa id  (a t  

10 P age 4 4 0 ) :

“The ca ses  o f L o w er  vs . S eg a l, 60 'N. J . L.
99, 36 A tl. 777, and F itz h e n ry  vs . C on so li-
d a te d  T ra c tio n  Co., 63 N . J . L. 142, 42 A tl.
416, are o n es  in  w h ich  th e  q u estio n s ra ised  
w ere decid ed  upon dem urrer; and  there can  
be lit t le , i f  any, d ou b t b u t th a t, i f  a  m otion  to  
str ik e  o u t h ad  been in te rp o se d  in  lim in e  in  
th e  case a t  b a r , i t  w o u ld  h ave  been  g ra n ted .
'But th e  q u estion  is :  A re  w e precluded  from  
p erm ittin g  a  proper am endm ent a t  th is  tim e, 
and m u st w e reverse th e  ju d gm en t r esu ltin g  

2 0  from  a tr ia l up on  the m erits, because on  a p -
p e a l fo r  th e  f ir s t  tim e , th e  d e fen d a n t ra ise s  
th e  ju r is d ic tio n a l q u es tio n V ’ ,

and  aga in  a t  p. 441,

“A n d  th ese  s ta tu tes  a s is  know n, are to  be 
lib era lly  and  b eneficia lly  expoun ded; and  
every  in ten d m en t th a t can  be, sh ou ld  be, m ade  
in  a id  o f a ju d gm en t an d  verd ic t thereon, 
w h ere th e  p a rties  have gon e to  tr ia l up on  the  
m erits of th e  case a n d  w h ere  no a tta c k  has 
been  m a d e  u pon  th e  p lea d in g s  a n d  p ro ced u re  
p r io r  to  a p p ea l.”

3 0  T h e cou rt a llow ed  the am endm ent and reversed  
th e  case  on the dam ages only .

I t  is  to  be observed th a t  th e  C ourt o f E rrors  
based it s  d ec ision  on  th e  fa c t th a t no o b jec tio n  
w a s  m ade  to  th e  p a r tie s  o r  p lea d in g s  u n ti l  a f te r  
a p p ea l h ad been ta k en  and th a t th e  scope o f th e  ?
d ec ision s in  th e  ca ses  d iscu ssed  su p ra  decid ed  by 
th is  cou rt w ere in  n o  w ise  a ltered .

S ee  a lso  cases o f:

4 _ M a itla n d  vs . W o r th in g to n ,  59  N . J . L.
114;
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H u b b a rd  vs. M o n tro se  M e ta l S h in g le  Co.,
79 N . J . L. 208.

I n  the case  o f M a itla n d  vs. W o rth in g to n ,  59  IN.
J. L. 114, su p ra , th is  C ourt, sp eak in g  through  
Gum m ere, C. J ., h e ld  (h ea d n o te) :

“A fter  th e  d efen d an t nam ed in a sum m ons  
has been reg u lar ly  brought in to  C ourt, the  
w rit can n ot be am ended by su b stitu tin g  the  
nam e o f an oth er  person as defen d an t, and  a l-
ter in g  th e  return  day, for the pu rp ose o f pro-
cu rin g  th e  re-issu in g  th ereof and its  service  
upon th e  su b stitu ted  d efen d an t.”

I f  i t  is  tru e  th a t the nam e of th e  d efen d an t as  
set forth  in  the su m m on s Cannot be am ended by 
su b stitu tin g  the nam e o f another person a s  d e-
fendant, it  is eq u a lly  tru e  th a t  the n am e of a 
p la in tiff can n ot be su b stitu ted .

In  H u b b a rd  vs . M o n tro ss  M e ta l S h in g le  Co., 79 3  0 
N. J . L., 208, su p ra , th is  C ourt, sp eak in g  through  
M inturn, J ., held  (h e a d n o te ) :

“A  ju d gm en t entered aga in st, one w ho is  
n o t a p arty  to  the record but w ho is  m ade a  
party  in  open C ourt upon th e  tr ia l, by am end-
m ent and su b stitu tio n  a g a in st h is  p ro test and  
w ith o u t h is  consent, i s  n o t on ly  in  v io la tio n  
of th e  d efen d a n t’s  com m on-law  r ig h ts  bu t is  
a lso  in  v io la tio n  o f the co n stitu tio n a l gu aran -
tee  req u irin g  ‘due process o f la w .’ ”

A  fo r t io r i  a person who is not in any way con-
nected with the litigation cannot be brought in as 3 0 
a party plaintiff after the trial of a case has be-
gun without the service of summons and com-
plaint against the defendant as required by law 
and the chance to file answer as against the new 
party.

T his is  not th e  case o f m ere m isnom er but, on  
the contrary, the s itu a tio n  p resen ted  is  th a t o f  
bringing in  an en tire ly  new  p arty  w hose on ly  
right to bring  the su it  depends on w h eth er a cause

4 0
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o f  action  e x is ts  u n d er a fed era l sta tu te . T here  
w a s on ly  one p la in tiff  in  the su it a s  in s titu te d  and  
th a t  p la in tiff  had ab so lu tely  no r igh t to bring  the  
su it, so that there w as no cause of action  sta ted  
in  the com p la in t th a t w a s served. A  general ad -
m in istra tor  has to p u t up  a  bond; an  ad m in is-
tra tor  ad pros, provides no secu rity  o f any kind  

1 0  and  h is so le  r ig h t i s  to  b rin g  a su it. U n der the  
A ct o f 1917, w hich  created  th e  office o f  ad m in is-
tra to r  ad pros., he h as n ot even th e  r ig h t to m ake  
a  settlem en t. The Su prem e C ourt in  i t s  op in ion  
w ith  regard  to  th is  p o in t sa y s: “W e th in k  the  
am endm ent a llow ed  to the p e titio n  (co m p la in t)  
d id  not change in  any m ateria l asp ect the grava-
m en o f  the case so as to p reju d ice d efen d a n t in  
an y  m ater ia l m anner, and th a t th e  am endm ent in  
such c ircu m stan ces is  en tire ly  a m atter o f sou nd  
d iscretio n ”, c itin g  S ea b o a rd  A ir  L in e  vs . K oen -  

2  °  n ecke, 239 U . S. 352.• i
W e su bm it th a t the q u estion  o f w hether o r  not 

th e  cou rt had th e  r ig h t to  m ake th e  am endm ent 
and  bring  in  an  en tire ly  new  p la in tiff  in  a case  
where there w as no proper p la in tiff  does n o t de-
pend on w hether th e  d efen d an t w as prejudiced , 
but depend s on  w hether the court h as th e  in h eren t  
pow er by m ain  stren gth  to  com pel a d efen d an t to  
accept as a p a rty  p la in tiff, an d  th e  on ly  la w fu l 
p arty  p la in tiff, a person  w ho had ab so lu tely  no 
connection  w ith  th e  case before th e  tim e w hen  the  

3 0  am endm ent w a s m ade, a fter  th e  case a s  brought 
w as in process o f b ein g  tried . I f  th is  is  the law  
th en  it  sh ou ld  be sta ted  in  such a  w a y  a s  to  be u n -
m istakab le. A fter  a very thorough exam in ation  
of th e  law  w e have been u n ab le  to  find any  case  ,
th a t  goes so far. The case  o f S ea b o a rd  A ir  L in e  
vs. K o en n eck e , 239 U . S. 352, d id  n o t so hold.
The headn ote is  a s  fo llo w s :

“T he a llow an ce  by the tr ia l cou rt a fter  the  
 ̂ testim o n y  w as in , and over d efen d an t’s  ob-
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jection , o f an  am endm ent to  bring the case  
sp ecifica lly  under the E m p loyers’ L ia b ility  
A ct, held  n ot to have exceeded  the d iscretio n -
ary pow er o f th e  court, or to  have been so  
arb itrary  a s  to  am ou n t to  d en ia l o f due pro-
cess  o f  la w .”

A n  exam in ation  o f the fa c ts  w ith  regard  to th e  
am endm ent sh ow s th a t n o  new  p arty  w a s brought 
in , th e  am endm ent m erely  referr in g  to th e  ques- 1 0  
tion o f w hether or n o t the p la in tiff  w as en titled  
to exem plary dam ages. Su ch  dam ages w ere a l-
low able un der a  sta te  s ta tu te  bu t n ot under the  
federal act, and  th e  case cam e under th e  la tter  
act. The e ffect o f th e  am endm ent th a t w a s a llo w -
ed w as m erely  to  s tr ik e  out the dem and for ex -
em plary dam ages. Such  dam ages w ere a llow ab le  
under a s ta te  sta tu te , but n o t under th e  F ed era l 
act, and the case cam e under th e  la tte r  act. The 
effect o f th e  am endm ent th a t w as a llow ed  w as a © 

- m erely to  str ik e  o u t th e  dem and for exem plary  
dam ages. F urtherm ore, th e  r ig h t to  bring in 
and su b stitu te , d u rin g  the tr ia l, a s  a  so le  p arty  
p la in tiff, a  th ird  person n ot before m entioned , 
m ust n ecessarily  depend on  th e  law  o f th e  sta te , 
and th e  cases c ited  su p ra  show  th a t the law  
of th is  sta te  is  con trary  to  such a hold in g. The  
opin ion o f th is  cou rt in  G ia rd in i vs. M cA doo , 107  
A tl. 437, is d irectly  in  p o in t and h o ld s th a t i f  ob-
jection  is  t im ely  m ade, a new  p a r ty  can n ot th u s be 
brought in . S ection  9 o f the P ra c tice  A ct of 1912 . 3  0 
is  n o t app licable. T hat section  m erely  d ea ls  w ith  
th e  m isjoinder or non jo ind er o f parties. In  the  
case a t bar th ere  w as neither, because there cou ld  
not be a m isjo ind er or non joind er u n less there are  
a t lea st tw o or m ore p arties, one o f w hom  has 
properly brought th e  su it. In  the case a t bar  
there w as on ly  one p la in tiff  w ho had the r ig h t to  
bring the su it  and he d id  n ot b r in g  it. In  short, 
there cannot be a n y  m isjo in d er or nonjoinder o f  
one party.

4 O
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I I .

T h e tr ia l  ju d ge erred w hen  he re fu se d  
to  n on -su it th e p la in tiffs  or to d irect  
a v e r d ic t in  fa v o r o f th e d e fe n d a n t  
w hen th ereu n to  m oved, w hereas one  
o f said m otions should h ave been  

10 g ra n te d  on one or m ore o f th e fo llo w -
in g  grounds u rged  in  support th ereo f:

(a )  There w as no  evid en ce o f n eg ligen ce  on  
th e  p art o f  th e  defendant.

i(b ) The p la in tiffs ’ in te sta te  assum ed th e  risk  
o f th e  in ju ry  w h ich  he received.

'(c) T here w as no evidence th a t th e  deceased’s 
s ister  w a s  dependent upon him  w ith in  th e  m ean-
in g  o f the F ed era l E m p loyers’ L ia b ility  A ct.

2 0
( * )

T h e re w as no eviden ce of n egligen ce on  
th e p a rt o f th e d efen d an t.

The p la in tiffs ’ in te s ta te  w a s em ployed by th e  
d efen d an t a s  a laborer and  accord in g  to th e  com -
p la in t he w a s k illed  by a tra in  b ack in g dow n upon  
him  w h ile  he w a s  f ittin g  a lam p to  th e  rear o f a  
car. The com p la in t further a lleg es  th a t  he w as  
crushed betw een th e  rear o f  th e  car and  th e  bum p- 

8 0  er a t  th e  en d  o f th e  track.
The o n ly  w itn ess  ca lled  by th e  p la in tiff to  prove  

d efen d an t’s n eg ligen ce  w a s a foreigner by the  
nam e of S ta n is la w  C hrinuch, w ho spoke through  
an  in terpreter. The te s tim o n y  of th is  w itn e ss  
d em o n stra te s  th a t  he d id  n o t see  th e  a cc id en t o r  
k n o w  a n y th in g  a b o u t i t  u n ti l  som e tim e  a f te r  i t  
h ad  h ap p en ed  w h en  h is a tte n tio n  w a s  a t tr a c te d  
b y  perso n s ru n n in g  to w a rd s  th e  scene of th e  acc i-
d en t. A t the tim e o f th e  accident, w hich  hap-
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pened on track 5 in  d efen d an t’s J ersey  C ity  yard , 
he w as ea tin g  h is  d in ner in  a car  on track  2 , 
e igh t car len g th s aw ay from  th e  car th a t w as su p -
posed to  have struck  th e  p la in tiffs ’ in te s ta te  (p.
28, 1. 2 0 ) .  T rack 2 is  near S teu b en  S treet, w h ile  
track 5 is  near N ew ark  A venue. There w ere tw o  
tracks know n a s  track s 3 an d  4 betw een track s 2 
and 5 (p. 28, 1. 3 0 ) .  There w ere cars sta n d in g  on  
tracks 3 an d  4 (p . 29, 11. 10 -20). A s  th is  w itn ess  
w as ea tin g  h is  lun ch , he saw  a num ber o f persons 
runn ing p a s t  the car w here he w as, and thereupon  
he le ft  th a t car and a lso  sta rted  ru n n in g  to  the  
scene o f the accid en t (p . 29, 11. 30 -3 5 ). A sked  
on d irect exa m in a tio n  (p . 26, 11. 1 0 -2 0 ): “B u t
before th e  accid en t w hen the m an w as ta k in g  the  
lam p and before he w as struck , did you  see w ith  
your eyes anyon e sta n d in g  upon the rear p la t-
form  of th is  tra in  o f cars?” lie answ ered, “No, 
sir ; I d id  n ot see. The on ly  th in g  th a t a ttracted  52°  
u s w as th e  n oise, and w e a ll ran  th ere ,” thereby  
show ing con clu sively  th a t he knew  n o th in g  about 
the accident u n til a fter  it  happened. I t  is  per-
fectly  obvious th a t so  far a s  re la tes to  th e  c ircu m -
stan ces o f  the accid en t th is  w itn ess sp oke en tire ly  
from  hearsay. The rem ainder of h is testim on y  
m ust n ecessarily , in  the lig h t o f th e  testim o n y  re-
ferred to supra, be th e  re su lt  o f in ference draw n  
by him  from  w h at he saw  or w as to ld  by som eone  
else  w hen he fin a lly  reached th e  scen e o f th e  a cc i-
dent, or w h a t he m igh t have im agin ed  happened. 3 0  
H e sa ys  th a t he k n e w  n o th in g  of th e  a cc id en t 
u n til he heairdL th e  n o ise  a n d  sa w  a  n u m b er  o f  
people ru n n in g . H e  w as, accord in g  to h is ow n  
testim ony, a  d istan ce  o f e igh t car len g th s from  
the scen e o f the accident. These cars are a t lea s t  
50 feet lon g  and th erefore  he w a s  400 fee t aw ay.
A lso  there w ere cars on  th e  tw o  tracks betw een th e  
track on w hich th e  accid en t happened and the  
track w here th is  w itn ess  w as. I t  w a s a p h ysica l 
im p ossib ility  for him  to  see u n less  he d id  go to  4 0
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the scen e o f th e  accid en t and crossed  over the  
other cars and tra ck s in  betw een. S in ce  th is  w it -
n ess  w as the o n ly  w itn e ss  produced, and sin ce  the  
burden w as on th e  p la in tiff  of sh ow in g  th a t the  
d efen d an t w a s n eg ligen t, by w itn esses  h av in g  p er-
son a l know ledge o f  the facts , th e  con clu sion  in -
ev itab ly  fo llo w s th a t there w as no evidence of 

1 0  negligence.
The n eg ligen ce  charged in  th e  com p la in t is  as  

fo llo w s (p . 11, 11. 10-25) :

“5. The n eg ligen ce  o f  th e  d efen d an t con -
s is ted  in  th is :

“W h ile  th e  in te s ta te  o f th e  p la in tiff  w as  
d oin g  h is w ork for  the d efen d an t, f ittin g  
la m p s to  the rear of a  tra in , th e  agen ts and  
servan ts o f  the defen dan t, w ith o u t u s in g  due  
care to  ascerta in  the p o sitio n  of p la in tiff’s  
in te sta te , backed th e  tra in  dow n upon the in- 

a  q  testa te  o f the p la in tiff , and cru shed  him  
a g a in st a  block sto p ; and it  did n o t u se rea-
son able care to g ive th e  p la in tiff’s  in testa te  
any w a rn in g  o f th e  in ten tio n  to  m ove sa id  
tra in  and did  n ot use reason ab le  care to pro-
v id e  him  w ith  a sa fe  p lace  in  w h ich  to w ork  
or to p rom u lgate  ru les for th e  p rotection  o f  
such em ployees, and  by reason  o f sa id  n eg li-
gence the in te s ta te  o f the p la in tiff  w as  
k illed .”

I t  does n o t appear from  th e testim o n y  o f the  
one w itn ess  ca lled  by the p la in tiff  th a t the d e-
cedent w as fittin g  lam p s to th e  rear  o f a tra in , or

3 O th a t th e  defen dan t, w ith o u t u s in g  d u e  care to  a s -
certa in  th e  p osition  o f  p la in tiffs ’ in te sta te , backed  
the tra in  dow n upon th e  in testa te . W hen  Ohri- 
nuch w a s asked on d irect exam in ation  (p . 23, 11. 
15-20), “W ell, w a s  a n y th in g  done w ith  th e  tw o  
s in g le  cars to  con n ect them  w ith  th e  tra in  th a t  he 
w as w ork ing on?” the answ er w as, “ I do n o t know  
w h at they d id  w ith  th ose  cars.” H e  w as then  
asked to describe how  th e  deceased  w as k illed  and  
he proceeded to  describe how  th e  accid en t hap-
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pened but i t  is  c lear  from  read in g  h is  testim on y , 
th at the d escrip tion  g iven  w as the resu lt of w h at 
som ebody to ld  him  or w h at lie im agined . H e d id  
not know  w h at care w a s exercised  by th e  d efen d -
an t in  m oving th e  cars because he w as n o t there.
H e w a s asked th e  qu estion , “D id  you  or did you  
not hear any  w h istle  b low n or sig n a l g iven  before  
these cars m oved dow n on the m an th a t w as  
struck?” and he answ ered , “ N o, s ir ;  there w as no  
sign s or s ig n a l g iven , no bell rang, no w h istle  
blew ” (p . 25, 11. 15 -20 ). B u t th is  testim on y  is  
w orth less w hen i t  is  rem em bered that th e  sam e  
w itn ess testified  th a t he w as e igh t car len g th s  
aw ay in  another car ea tin g  h is lunch  w ith  a num -
ber o f cars on th e  track  betw een the track  on  
w hich he w as and the track  w here th e  accid en t  
happened, w ith  a con tin u a l m ovem ent of cars in  
the yard  (p . 30, 11. 15 -20 ). O f course, he d id  n o t  
hear any s ig n  or sign a l. It. w ou ld  be ju s t  the 2  o  
sam e as a sk in g  a m an five m iles  from  a ra ilroad  
crossing  w h eth er he heard th e  cro ssin g  bell.

The Suprem e C ourt in  i t s  op in ion  does not 
touch on th is  phase o f th e  case. I t  seem s to  pro-
ceed on the assu m p tion  th a t the fa c ts  sta ted  in  
the com p la in t are su p p orted  by th e  evidence. I t  
w ill be noted  th a t the Suprem e Court sa y s  (p . 2,
1. 35, to  p. 3, 1. 10 ) :

“The p la in tiff  w as em ployed  by d efen d an t  
com pany to  rem ove lam p s from  th e rear o f  
trains. W h ile  engaged  in  th is  work, on a  3 0  
stan d in g  tra in  a t th e  depot in  J ersey  C ity , 
the tra in  w as su d d en ly  and w ith o u t any  n o -
t ic e  to  th e  em p loyees p u sh ed  back a g a in st the  
bum per and p la in tiff’s in te sta te  w as k illed .
T h is  c learly  in d ica ted  n eg lig en ce  in  opera-
tio n , because the deceased had a  r ig h t to  a s-
sum e th a t th e  tra in  b ein g  in  th e  d ep ot a t  
rest and p ra ctica lly  u p  aga in st the bum per  
w ould  go forw ard  rather than backw ard, i f  
it  m oved a t a l l;  and in  any event w ou ld  n o t  
be m oved back w ith o u t n otice  o f  som e k ind
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to an em ployee lik e  deceased', who it  m ust be 
assum ed w ould be expected there to perforin  
h is work.”

There is  no evidence that the deceased a t the 
tim e of the accident w as em ployed in  rem oving  
lam ps from  the rear o f a tra in  of cars, or that he 
had been directed to do so. The on ly  w itness  

j  0 ca lled  by the p la in tiff w hen asked th e  question, 
“D o you know of your ow n know ledge whether  
his (deceased’s) forem an told  him  to go and get 
th a t lam p or not?” answ ered “I d on ’t  know  
w hether he w ent there a t h is own free w ill or 
not” (p. 26, 11. 25-30).

There is  no evidence th a t the deceased w as en-
gaged in  work on a stan d in g  train . The tra in  was 
not at a depot but in a railroad  yard where i t  is 
undisputed cars were being con tin u a lly  moved in
and out. There is  no evidence th a t the train  was 

20  ,
suddenly and w ithout any n otice  to th e  em ployees 
pushed back against th e bumper. I t  does not ap-
pear whether the deceased w as supposed to look 
out for him self or w hether tie w as supposed to 
have a warning. W e resp ectfu lly  subm it th at the 
Suprem e Court lo st sigh t of the fa ct th a t the 
only w itn ess called  by the p la in tiff w as at the 
tim e of the accident ea tin g  h is lunch in  a car 
which w as on a track four tracks from  the track  
on w hich the accident happened and eigh t car 
lengths d istant therefrom , and th a t th is  w itness 
testified th at he d id  n ot know  th e accident had 
happened u n til h is a tten tion  w as a ttracted  there-
to by persons runn ing  tow ard the scene of the 
accident. N ot only w as he th is great distance  
from the scene of the accident, but there were 
cars on the two track s betw een the track on which 
the accident happened and the track upon which 
the w itness was, w hich also  m ade it  im possible  
for him to see, assum ing  for a m om ent that he 
w as near enough to  see if  there had been no cars 

4 9 obstructing h is view .
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W ith  regard to the a lleg a tio n s oi n eg ligen ce  in  
th e  com p lain t, nam ely , th a t the d efen d an t fa iled  
to g ive the deceased w arn in g  o f the in ten tio n  to  
m ove the cars, or fa iled  to  p rom u lgate  ru les for  
the protection  o f such em ployees, th ese  are n o t to  
be considered in  v iew  o f the ju d ge’s  charge w hich  
lim its  the d efen d an t’s neg ligen ce, to  the so le  ques-
tion  o f w hether d efen d an t had used  reasonable 1 0  
care to  fu rn ish  a reason ably  sa fe  p lace  to  work  
(p. 42, 1. 30 ; p. 43, 1. 2 0 ) .  F r i tz  vs. S a y re  & 

F ish er  Co., 77 N . J . L. 236 an d  ca ses  cited . B u t  
i f  it  can be sa id  th a t th e  q u estion s of w a rn in g  
and prom ulgation  o f ru les  cou ld  be considered  by 
the jury  under the in stru ction  th a t th e  d efen d an t  
w as to  use reasonable care to provide a reason -
ably sa fe  p lace for th e  deceased, it  w as n o t show n  
th at it  w as cu stom ary  to  w arn or th a t th e  de-
fendant d id  n o t p rom u lgate  ru les to  be fo llow ed  
in  it s  yards. The d efen d an t’s yard  a t  J ersey  C ity  
w as a large  yard  in  th e  open w here i t  stored , 
cleaned, repaired and o iled  cars. P la in t if fs ’ in -
testa te  w a s a  w orkm an in  th a t yard. There w as  
absolutely  n o th in g  in th e  case to  sh ow  th a t  the  
yard  w as operated in a n y  d ifferen t m anner a t the  
tim e o f the accid en t than it  w as ord in arily  oper-
ated; or th a t  i t  w as operated  in  any  d ifferen t  
m anner than sim ilar  yard s w ere operated  by 
other railroad  com p an ies; th a t the tra in  crew  d id  
not perform  it s  work in  the sam e m anner a s  i t  
a lw ays perform ed it ;  there w as no  w itn ess  w ho 3 0  
was in the v ic in ity  o f th e  accid en t w ho w as ca lled  
who testified  th at w arn in g  w as or w as n o t given .
The only w itn ess  i s  th a t o f  a w itn ess  AVho know s  
noth ing about the a cc id en t of h is ow n p erson al 
know ledge. H e spoke through an  in terp reter  and, 
of course, had d ifficu lty  in  m akin g  h im self u n der-
stood. H ow ever, there can be no q u estion  as to  
his p osition  a t th e  tim e of th e  accid en t for he  
testified  to it  in  a w ay th a t can n ot be m isunder-

4 0
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stood . W e therefore resp ectfu lly  su b m it th a t  for  
th is  reason  m otion  for n on -su it or for  a d irection  
o f verd ic t sh ou ld  have been granted .

A ssu m in g , b u t n o t a d m ittin g , th a t i t  can  for a 
m om ent be sa id  th a t th is  testim on y  is  of su ch  a 
character a s to  en tit le  i t  to  any w eigh t a t  a ll, i t  
sim p ly  am oun ts to an  assertion  o f the fa c t th a t  

1 0  th e  deceased  w as k illed  by a tra in  backing dow n, 
when, accord in g  to th is  w itn e ss  w ho d oes n ot  
know  a n y th in g  about it  because he w as n o t there  
a t th e  m om ent of the accident, no w arn in g  w a s  
given  to  the deceased  o f th e  approach o f th e  
tra in . H is  te s tim o n y  a t  th e  v e r y  m o s t sh ow s th a t  
th e  d eceased  w as s tru c k  b y  a  tra in  b u t does n o t 
sh o w  th e  c ircu m sta n ces  u n d er w h ich  th e  tra in  
w as m o ved , n o r  ivh e th er  a n y  w a rn in g  w as g iven  
of such  m o vem en t, even  assu m in g  such w a rn in g  
w a s  req u ired . On th is  theory the case o f  IT i l l - 
e v e r  vs. D e la w a re , e tc . R . R . Co., 89 N . J . L. 697, 
99 A tl. 321 (re v er s in g ), 87 N . J . L. 348, 94 A tl. 
595 m ay be c ited  for the p la in tiff. In  th a t case  a 
section  forem an w as stru ck  in  a  ra ilroad  yard  by  
a  tra in  w hich  w as backing dow n th e  tra ck ; no  
w a rn in g  w as g iven  him  of its  approach. T h is  
cou rt held  th a t  under these c ircu m stan ces there  
w a s no d u ty  to  g ive w arn in g  an d  th at therefore  
there w a s no n eg ligen ce  on th e  p a r t of th e  com -
pany. T h e C ourt of E rrors and A p p ea ls (b y  a  
vote o f 7  to  5 ) reversed  th is  jud gm en t, bu t d id  so  

3 0  so le ly  on th e  g ro u n d  th a t  th ere  w as ev id en ce  of 
a ru le  of th e  co m p a n y  req u ir in g  w a rn in g  to  be 
g iv e n  o f a  m o vem en t o f th e  k in d  in  q u es tio n  j  th a t  
d eced en t h ad  a  r ig h t to  r e ly  on  such w a rn in g  an d  
th a t, th ere fo re , th e  q u estio n  of n eg ligen ce  b y  rea-
son  o f th e  fa ilu re  to  g ive  sam e w a s  fo r  th e  ju r y  

T h e ru le  in  q u estion  required an  em ployee to 
tak e  a p osition  on th e  fron t o f the h ead  car w hen  
cars w ere b ein g  pushed and  g ive  s ig n a ls  to  th e  en -
g in eers “in  case o f need” . T his case is  c learly  dis-
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tin gu ish ab le  from  the p resen t case, because n o  such  
ru le  or cu stom  w a s a lleged  or  proven to  e x is t  
upon w h ich  the p la in tiff’s  in te s ta te  had the r igh t  
to  rely , and th e  charge o f th e  T ria l C ourt lim ited  
the qu estion  o f  d efen d an t’s  n eg ligen ce  so le ly  to  the  
p o in t o f fa ilu re  to  provide a sa fe  p la ce  to  w ork  
(p . 37, 11. 2 0 -24 ).

The case is  a lso  d ifferen t from  M c N a lly  vs . P en n -
sy lv a n ia  R .R . Co., 88 N . J . L ., 277 ; 95 A tl., 975, 
where p la in tiff  (an  em p loyee o f anoth er com p any)  
w as in ju red  by being  caught betw een a coa l car  
and a bum per in  th e  ra ilroad  yard  o f tlia d efen d -
ant. I t  appeared, from  th e  testim on y, th a t i t  w as  
cu sto m a ry , w h en  cars w ere  to  he m o ved  or sh if te d  
in  th e  y a r d  fo r  th e  d e fen d a n t to  g iv e  n o tice  to  th e  
w orkm en  em p lo yed  n ea r th e  cars o f such  in te n d e d  
m ovem en t, and the cou rt affirm ed a  ju d gm en t for  
the p la in tiff  on th a t g ro u n d  a lon e, s ta t in g  a t page  
279:

“W here it  is  show n th a t there w a s a cu stom  
to  g ive  n o tice  o f th e  m ovem ent o f tra in s, a  
w orkm an engaged in  w ork in g  around or on the  
cars, is  e n titled  to rely  upon such  cu sto m , and  
to  assum e th a t i f  tra in s are to  be m oved he  
w ill be g iven  the custom ary w arn in g .”

In  the case a t bar there w a s  ab so lu te ly  no ev i-
dence of any  cu stom  of w a rn in g  w orkm en em p loy-
ed in  d efen d an t’s  yard.

The case o f A e r k fe s tz  vs . H u m p h re y s , 145 U. S., 
418, 36 L. Ed. 758, is, w e contend, co n tro llin g  in 
the case a t bar. In  th a t case p la in tiff , w h ile  w ork-
in g  on one of the tracks of th e  defen d an t, w as run  
over and  in ju red  by a  fre igh t car, m oved by a 
sw itch  engine. P la in tiff  w as w ork in g  on the track  
w ith  h is  back to  th e  cars w hich  w ere being  backed  
tow ard  him  about as fa st as a m an w alk s. The 
court sa id , a t page 421:

“U nder such c ircu m stances, w hat n eg ligen ce

1 0
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can be attributed  to  the parties in  control of  
th e  tra in  or th e  m anagem ent of th e  yard?  
They could not have moved the cars at any 
slow er rate of speed. They were not bound to  
assum e th a t any em ployee, fam iliar w ith  the 
m anner of doing business, w ould be w holly  in -
d ifferent to the going and com ing of the 
cars. There were not strangers whose pres-
ence w as to  be guarded against. The rin g in g  

1 0  of hells and the sounding of w h is tle s  on tra in s  
going and com ing, an d  sw itch  engines m oving  
fo rw a rd s and backw ards w ou ld  have s im p ly  
ten d ed  to  confusion.”

T o the sam e effect see C on n elly  vs. Penn. R .R . 
Co., 228 Fed., 322.

(b)

The p la in tiff’s in testate assumed the  
risk of the in ju r y  w hich he received.

2 0  I t  is  settled  th a t in  an action  under the Federal 
sta tu te  assum ption of risk rem ains as a defense in  
a ll cases except those where the v io la tion  by the 
carrier of any sta tu te  enacted for th e  safety  o f em -
ployees contributed to  the injury or death o f the  
em ployee, as specified' in  Sec. 4 o f the Federal 
statute.

G ila  V a lley  Ac. R .R . Co. vs. H a ll, 232 U.
S. 34; 58 L. Ed. 521;

Seaboard  A ir  L ine vs. H orton , 233 U. S.
492 ; 58 L. Ed. 10G2 ; see also 234 U . S.
595; 60 L. Ed. 458;

C ro ck ett vs. S ou th ern  R . Co. 234 IT. S.
725; 58 L. Ed. 1564;

Y . & M. V . R . Co. vs. W rig h t,  235 V . S.
376; 59 L. Ed. 277;

M cG overn  vs. P h ila d e lp h ia  Ac. R .R . Co.
235 U . S. 389; 59 L. Ed. 283;

S eaboard  A ir  L in e  vs. P a d g e tt , 236 U . S.
668 ; 59 L. Ed. 777;

40



23

C en tra l V t. R .R . Co. vs. W h ite , 288 U. S.
507; 59 L. Ed. 1433;

Jacobs vs. So. R . Co., 241 U. S. 229 ; 60 L.
Ed. 970;

B aughan  vs. N . Y . C. R .R . Co., 241 U. S.
237 ; 60 L. Ed. 977;

C hesapeake & O. R .R . Co. vs. D e  A tle y ,
241 U. S. 310; 60 L. Ed. 1016; t 0

B o w er  vs. Chicago & M. R . Co., 241 U. S.
•470; 60 L. Ed. 1107;

B a ltim o re  & O. R . Co. v. W h ita cre , 242 U.
S. 169; 61 L. Ed. 228;

S eaboard  A ir  L in e vs. L örick , 243 U . S.
572; 61 L. Ed. 907;

E rie  R .R . vs. P u ru cker, 244 U. S. 320; 61 
L. Ed. 1166;

B o ld t vs. P en n sy lva n ia  R .R ., 245 U  .S.
441; 62 L. Ed. 385;

K a n a w h a  R a ilw a y  Co. vs. K erse , 239 U. 2 0  
S. 576 ; 60 L. Ed. 448.

The legal princip le being thus settled , the ques-
tion  for consideration is  w hether under the circum -
stances of any particu lar case the p o in t as to  as-
sum ption of risk is  to be decided as a m atter of 
law by the court, or by the jury under appropriate  
instructions. In  the present case, there being no 
contention th a t any sta tu te  w as violated  by the  
defendant, w e subm it that th e  facts and reasonable  
inferences therefrom  being undisputed, the ques- 3 0  
tion of assum ption of risk w as one of law.

The p la in tiff’s in testa te  was em ployed by the  
defendant as a laborer, to  take care o f lam ps and  
to fill them w ith kerosene (p. 16, 11. 2 7 -2 8 )) . H e  
had been doing th is  kind of work for a t lea st a 
month before the accident occurred (p. 20, 11. 33 - 
3 5 ). The yard where he perform ed h is work w as 
used for storing, c lean ing  and repairing cars (p.
21, 11. 5-10). Cars are at a ll tim es being put into
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and  ta k en  o u t o f th is  yard  to  and from  the tu n n el  
(p . 24, 11. 17 -20). The accid en t happened a t 12:30  
in  the afternoon  ( p. 24, 11. 14 -16). P la in t if f ’s in -
te s ta te  w en t in  betw een a car and a block, to  fill a  
lam p  on the rear o f the car (p . 17,11. 17 -25 ). The  
sp ace in to  w hich  he w en t betw een th e  car and th e  
block w a s on ly  abou t tw o feet w id e (p . 2 1 , 11. 26- 

j q  2 8 ) ,  and, w h ile  sta n d in g  in  th a t space, he w a s  
injured.

T here is  no a lleg a tio n  in  the co m p la in t and  no  
evid en ce w a s offered  a t the tr ia l o f  any custom ary  
w arning upon w hich  th e  p la in tiff’s  in testa te  m igh t  
be presum ed to  have relied . T here w as no proof 
th a t the m ovem ent o f the cars w a s a n y th in g  but 
th e  ordinary operation  o f con n ectin g  cars.

U nder these c ircu m stances, w e su bm it th a t th e  
assu m p tion  of r isk  w as so  c lear  a s to  rem ove th at  

2  q u estion  from  the dom ain o f fact and m ake it  
incum b en t upon the tr ia l cou rt to  hold  th a t th e  
risk  w a s assum ed  as a m atter o f  law .

I llu s tra tio n s  o f the ap p lica tio n  o f th e  p r in c ip le  
o f assu m p tion  o f r isk  to  yard  m ovem ents m ay be 
foun d  in  th e  fo llo w in g  cases:

In  B o ld t  vs . P en n . R .R . C o., 218  F ed ., 367, a  
sw itch m an  w ho w as w ork in g  betw een tw o  fre igh t  
cars in  a y a rd  w as h eld  to have a ssu m ed  th e  r isk  
o f in ju ry  from  su ch  cars b e in g  struck  by other  
ears, w hen  run  over a “hum p”, w here such  m ove- 

3 0  m en ts w ere o f a lm o st d a ily  occurrence.
In  F o r t  W o r th  &c R .R . Co. vs. C o p ela n d , 164 S. 

W ., 857, a sw itch m an  w ho w as in ju red  by a cu t  
of cars b eing  sh u n ted  a g a in st a car on w h ich  he 
w as a d ju stin g  a coupler w as h eld  to  have assum ed  
th e  risk  w here th e  sh u n ted  cars w ere  m oved in  th e  
cu stom ary  m anner.

I n  C o n n elley  vs . P en n . R .R . Co., 228 F ed ., 322  
(C ircu it C ourt o f  A p p ea ls, 3rd  C ir c u it) , deced en t, 
em ployed  to  w atch  and rep air  sm a ll d e fec ts  in
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yard  tracks w as k illed  by a  tra in  backing a lon g  
the track  on w h ich  he w as w orking. T here b ein g  
no evidence th a t  th e  tra in  w as n ot operated  in  the  
custom ary m anner, decedent w a s held  to  h ave as-
sum ed the r isk  as p art o f  h is  em ploym ent.

In  L o u isv ille  & N . R .R . Co. vs. Jo h n so n ’s A d m x .,
171 S . W ., 817 (F ed era l A c t ) ,  w here o n e  w ork in g  
around a  ra ilroad  yard  w a s sta n d in g  betw een  box i o  
cars and cou ld  n o t be seen  by em p loyees in  cars  
m oving on  th e  sam e track, w as held  to  have a s-
sum ed the risk  o f in ju ry  by the m ovem ent o f the  
other cars.

O ther ca ses to  the sam e effect are:

S m a rtw o o d  vs. L eh igh  V a lle y  R .R . Co.,
169 A pp. D iv ., 759; 155 N . Y . S u p p ., 778 ;

C h a rlesto n  & W . R .R . Co. vs. S y lv e s te r ,
86 S . E ., 275.

20

(C )

T h ere w as no evid en ce th a t  th e de-
ceased’s sister w as d ep en d en t upon  
him , w ith in  th e m ea n in g o f th e  F e d -
era l E m p lo y e rs’ L ia b ility  A c t.

The on ly  person w ho c la im ed  th a t  sh e  w a s de-
pendent on th e  deceased w as a  sister , and  sh e a lon e  
testified  to her a lleged  dependency.

The F ed era l E m p loyers’ L ia b ility  A c t  provides  
that, in  case o f the death  o f  an  em p loyee u n d er the 3  °  
con d ition s described in  the act, the personal repre-
sen ta tive  m ay b ring  an a ctio n —

“F or th e  benefit o f  th e  su rv iv in g  w idow  or  
husband and ch ild ren  o f such em p loyee; and , 
i f  none, then o f such  em p loyee’s  p a ren ts; and, 
i f  none, then  o f th e  n ex t o f k in  d ep en d en t upon  
such em ployee (3 5  U . S. S ta t. 6 5 ) ,  A c t A p ril  
22, 1908, Ch. 149, Sec. T, U . S . Com p. S ta t.
A nn. 1916, Y ol. 8, Sec. 8657.”
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I t  w ill be observed th a t the F ed era l S ta tu te  cre-
a tes  three c la sses  of beneficiaries w hich are sep a-
ra te  and d is tin c t from  one another. F ir st , w idow  
or husband and  ch ild ren ; second, p aren ts; th ird , 
n e x t o f k in  dependent. I f  th ere  i s  any  m em ber o f  
th e  first c la ss, th e  other tw o are excluded . I f  there  
is  non e o f th e  first c lass, but one or m ore o f the  

^ second, th en  th e  th ird  c la ss w ill  be excluded . I f  
any m em ber o f the la s t  c la ss  does n ot com e under  
the provision  “d ep en d en t u pon  su ch  em p lo yee” , 
then such person is  exclud ed  from  th a t c la ss, and  
i f  su ch  exclu sion  ap p lies to the w h ole  c la ss , then  
th e re  can be no reco very .

M o ffe tt vs . B a ltim o re  <& 0 .  R .R . C o., 220  
F ed ., 310;

A lle n  J . D o o ley  vs . R a ilro a d ,  163 N . C., 
464; 79 S . E ., 970; L. R. A . 1916 E , 185;

2  0  I n  re  S to n e , 91 S. E ., 852;
S o u th ern  R y . Co. vs . V esse ll, 68 So., 336;
R oberts on F ed era l L ia b ility  o f C arriers, 

V ol. 1, Sec. 593.

P la in t if f ’s  in testa te , a t th e  tim e o f h is death , w as  
n o t m arried , and h is  father and m other w ere both  
dead (p . 30, 11. 9 -1 2 ). The on ly  n ex t o f k in  o f the  
deceased  w as h is  m arried  sister , H ern ie  Sadow ska, 
and h is  brother, B ro n isla w  G rijnuk, th e  p la in tiff  
in  th is  cause. There is  n o  ev id en ce th a t deceased  
ever contrib uted  a n y th in g  to  h is brother, and,

3  o t h e r e fo r e , n o  p e c u n ia r y  lo s s  w a s  s u s t a in e d  b y  h im

b y  reason  o f h is  b roth er’s  death. H is  sister , 
H ern ie  Saw dow ska, th e  o n ly  other n ex t o f k in , 
testified  on th e  q u estion  o f p ecu n iary  lo ss  as 
fo l lo w s :

She has been m arried  for th e  p a st e ig h t years, 
and from  th e  tim e  o f  her m arriage  u n til th e  tim e  
of h is  death , her brother liv ed  w ith  her and her  
husband and  ch ild ren  (p. 26, 11. 34 -39). The d e-
ced en t p a id  to h is s is te r  $30 a  m onth (p . 25, 11.
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10-14). The rem ainder o f th e  testim o n y  is  a s  
fo llow s (p . 25, 1. 20  to  p. 26 , 1. 1 5 ) :

“Q. A n d  d id  he ever g iv e  you  a n y th in g  
m ore th a n  th ir ty  d o lla rs a  m on th  a t  a n y  tim e  
d u rin g  th e  year?  A . H e  a lw a y s  a ss is ted  me.
H e w a s very good to  me. H e  a lw a y s  a ided  
me.

“Q. D o y ou  know  w h at you  received  from  
him  a  year, besides th ir ty  d o lla r s  a  m onth , i f  1 0  
you  can te ll?  A . A n y  tim e  th a t I  needed  
m oney for ren t m y brother w as a ilin g .

“M s. Si m p s o n : Sick , d oes she m ean?
‘"Th e  I n t e r pr e t e r  : S ick .

“A. (C o n tin u in g .) A n d  he a lw a y s gave me 
enough for m y ren t.”

D eced en t had  a  room  in  th e  hom e o f  h is s ister  
an d  she provided  him  w ith  h is  m eals (p . 28, 11. 
5-8 ).

T h is w as a l l  th e  testim o n y  as to  th e  p ecu n iary  
lo ss su sta in ed  by th e  s ister .

I t  appeared, therefore, th a t  d eced en t con trib u ted  
th ir ty  d o lla rs a  m onth , or ab ou t a  d o llar  a  day , 
to  h is s ister , in  retu rn  for w h ich  he ob ta in ed  h is  
m eals and  lod g in g , and  th a t  o cca s io n a lly  h e  a s -
sisted  her fin an cia lly , th e  freq u en cy  o r  e x te n t o f  
such a ss ista n ce  n o t b eing  show n.

I t  is  w ell se ttled  th a t  there m u st be p roof o4J 
pecuniary loss, and th e  dam ages aw ard ed  to  th e  
beneficiary m u st be lim ited  to  th e  p ecu n iary  loss  
so  proven.

Michigan Central R. R. vs. Vreeland, 
227 U . S ., 5 9 ; 57 L. E d ., 417.

American R. R. Co. vs. Didricksen, 227
. U . S ., 145 ; 57 L. E d ., 456.
Gulf, etc., Ry. Co. vs. McGinnis, 228  JJ\ 

S ., 173; 57 L. E d ., 785.

^2 0

3 0

In  th e  p resen t case th e  on ly  beneficiary  w as on e  
of th e  th ird  c la ss  m en tion ed  in  th e  s ta tu te , an d  
i t  was necessary  for the p la in tiff  to  sh o w  th a t
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th e  'beneficiary w as a c tu a lly  dependent u p on  th e  
d eced en t in  order to  p erm it a  recovery for  -her 
p cu n iary  loss.

Moffett vs. Baltimore & 0. R. Co., 220  
F ed ., 39 ; 135 € .  0 . A ., 607.

Sm ith  vs. Pryor, 190 'S. W ., 69.
Collins vs. Penn. R. Co., 163 N . Y . A pp. 

1 0  D iv ., 4 5 2 ; 148 N  Y. Supp., 777.
Dooley vs. Seaboard A ir Line R. Co., 

L. R. A ., 1916 E . 185; 79 S . E ., 970.

E v id en ce o f occasion a l con tr ib u tio n s to  th e  s is -
ter  does n o t e sta b lish  dependency w ith in  th e  
m eaning o f  th e  act.

Sm ith  vs. Pryor, 190 S. W ., p. 6 9 ;
R ob erts’ F ed era l L ia b ility  o f  * C arriers, 

V ol. 2, Sec. 627;
Hodnett vs. Boston & Albany R. R. Co., 

156 M ass., 86 ;
8 Am . & E n g. E nc. o f  Law , (2 n d  E d .) ,  

p. 904.

In  the case of Sm ith vs. Pryor, supra, th e  C ourt 
in  a case under the F ed era l E m p loyers’ L ia b ility  
A ct sim ila r  to  the p resen t case sa id  (p . 7 1 ) :

“N ow , th e  m ere fa c t  th a t  deceased  had  a t  
d ifferen t tim es sen t her an occasional sum 
does not establish dependency. T he evidence, 
at m ost, sh ow s o n ly  th a t sh e  w ou ld  prob- 

3  0 ab ly  h ave received  other su m s a s g if t s  in  
th e  fu tu re , had he lived . In  o th er  w ords, 
she m ay have su ffered  a p ossib le  p ecu n iary  
lo ss  in  the d eath  o f her brother, b u t n o th in g  
m ore th an  that. B ut, while it  is necessary 
to show only pecuniary loss in the case of a 
husband, wife, children or parents, yet, in  
the case of one who is not in the above cate-
gory, dependency must be shown'and proved 
dike any other fact”  (‘c it in g  c a se s ) .

R oberts on  F ed era l L ia b ility  o f  C arriers, V ol.

4.0



Of)

2, Sec. 627, sp eak in g  o f th is  section  o f  th e  F e d -
eral S ta tu te , s ta te s  th e  ru le  a s fo llo w s:

“ S in ce  the beneficiaries o f th e  th ird  c la ss  
m u st be depend en t up on  th e  d eced en t a t  the  
tim e o f h is death, m ere proof th a t th e  d e -
cedent con trib u ted  su m s o f  m oney a t var iou s  
tim es to  th e  beneficiaries is  n o t su ffic ien t to  
esta b lish  dependency.”

In  8 Am . & E n g . E n c .'o f  L aw , (2 n d  E d .) ,  p. 
904, su pra, sp ea k in g  o f a  s im ila r  s ta tu te , th e  
correct ru le  is  s ta ted  a s  fo llo w s:

“The m ere fa c t  th a t d eceased  o cca sio n a lly  
contrib uted  to  the su p p ort o f  su ch  p arty  in  
an  irregu lar  w ay  is  n o t  su ffic ien t w h ere fa c t  
o f d ep en d en cy  a lone con fers th e  r ig h t o f  
a ction .”

This qu otation  lias been adopted  w ith  app roval 
as a correct in terp reta tio n  o f th e  F ed era l S ta tu te  
in  S o u th ern  R y . Co. vs. V esse ll, 68 So., p. 337.

T h e on ly  other evidence o f p ecu n iary  lo ss  w as  
the paym ent of f  30 per m onth. T he s is te r  w as sb 
m arried w om an liv in g  w ith  her husband, a n d  d e -
cedent, in  return  for  th is  con trib u tion , Obtained1 
his board and lo d g in g  from  her. W e  su b m it th a t  
the paym ent o f  a  d o llar  a  day, to  sa y  th e  lea st, 
w as h ard ly  enough for  th e  m ain ten an ce o f  d e-
cedent h im self, and th is  ev id en ce w a s  n o t su L  
ficient to  show  th a t  th e  s ister  w a s  a c tu a lly  d el 
pendent upon p la in tiff’s in te s ta te  w ith in  th e  m ean-
ing of th e  F ed era l E m p loyers’ L ia b ility  A ct.

C ollin s  vs . P en n . R . R . Co., 148 N . Y . 
Supp ., 777; 163 A pp. D iv ., 452.

S o u th ern  R y . Co. vs . V esse ll, 68 S o ., 
336.

I ll in o is  C en t. R . Co. vs. D o h e r ty ’s  A d m r .y 
153 K y. 363; 47 L. R . A ., (N . S .) ,  
131; 155 S. W ., 1119.

In C o llin s  vs. P en n . R . R . Co., 148 N . Y . Supp.;

10
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777; 163 A pp. D iv ., 452, p la in tiff’s in te s ta te  w a s  
un m arried  an d  h is  o n ly  n ex t o f  k in  w ere  tw o  
brothers and  tw o  s isters . The tw o  brothers w ere  
m arried  and had th eir  hom es. In te s ta te  lived' 
w ith  h is  tw o  sisters, one o f whom  w a s th e  p la in -

tiff. In te s ta te  w as earn in g  $5  or $6 per w eek a t  
the tim e  o f  h is  death , a ll o f w hich  he gave to  h is  
sister , the p la in tiff, w ho pooled  it  w ith  h er  earn -
in gs, and from  th is  com m on fu n d  su p p orted  in i  
testa te , h erse lf  and  the o th er  sister , w ho w h s  
sick ly . F rom  the gen era l fund , in te sta te  received  
h is board and lodging .

T he Court, a fter  q u otin g  Sec. 1 o f th e  F ed era l 
A ct, sa id :

‘*Said section , i t  w ill b e seen, th u s provides  
th a t th e  recovery is  for the benefit o f  th e  
‘n e x t o f k in  d ep en d en t’} and th u s i t  w ou ld  
seem  th a t  n on e o f th e  n ex t o f k in  o f  p la in -
tif f’s in te s ta te  w ou ld  be e n titled  to  sh are in  
th e  recovery, i f  a n y  w as had, excep t such  o f  
them  as w ere a c tu a lly  d ep en d en t  upon him . 
The ev iden ce w o u ld  n o t seem  to  in d ic a te  th a t  
a n y  o f sa id  n e x t o f k in  w ere  d ep en d en t u pon  
p la in tiff ’s  in te s ta te , and  th a t, a s  before sta ted , 
h is w ages w ere hard ly  su fficient for  h is  ow n  
m ain ten an ce.”

In  S o u th ern  R y . Co. vs. V esse ll, 68 So., 336, 
i t  w as h e ld  th a t under the F ed era l E m p loyers’ 
L ia b ility  A ct, g iv in g  a  r ig h t o f  action  for w ron g-
fu l death  for th e  benefit o f th e  d ep en d en t  n ex t of 
kin , an  elder s ister  o f  a  deceased  em ployee, su in g  
as h is  ad m in istra tr ix , w ho w as m arried , and w ho  
had boarded  deceased , in  retu rn  for w h ich  he h ad  
m ade m onth ly  con tr ib u tio n s for tw o y ea rs prior  
to  h is  d eath  w a s  n o t d ep en d en t  upon deceased  and  
cou ld  n o t recover.

I t  therefore seem s c lear  th a t a s  to  a  n e x t  o f  
kin w ho com es w ith in  the th ird  c la ss  nam ed  
w ith in  th e  fed era l sta tu te , th a t  is , “n ex t o f kin  
dep en d en t upon such  em p loye”, a c tu a l dependency
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m ust 'be proven and  th e  burden to  prove th a t  
fact is  on the p la in tiff. A s  to  th e  n e x t o f k in  in  
th e  first c lass, nam ely , “w id ow  or husband and  
ch ild ren”, and  th e  n ex t o f  k in  in  th e  secon d  class, 
“em ploye’s  p a ren ts”, i t  m a y  b e th a t  a c tu a l d e -
pendency in  cer ta in  cases m ay be presum ed from  
the fa c t o f th e  c lo se  re la tion sh ip , and  th e  fu rth er  
fa ct th a t a pecu n iary  con trib u tion  is  m ade to  ^ 0  
them , but w hen the s ta tu te  goes on  an d  sa y s  th a t  
i f  there are  no persons su rv iv in g  th e  deceased  in  
the first c lass or  second c lass, th a t th en  the  
action  sh a ll be for th e  benefit “of the n ex t o f  
kin d ep en d en t  up on  su ch  em p loye”, th e  con clu sion  
is  in ev itab le  th a t  th e  n e x t  o f k in  in  th e  th ird  or  
la st  c la ss  ( w ho on ly  have the benefit o f  the  
sta tu te  in  the even t th a t  th ere  are no persons o f  
the first and second c la s s ) ,  m u st prove a c tu a l de-
pendency, for, o th erw ise, no m ean in g  cou ld  be 
attrib u ted  to  th e  w ord “d ep en d en t” used  in  th e  2 0  
sta tu te  w ith  reference to th e  .third c la ss b u t n o t  
w ith  referen ce to  the first a n d  secon d  c la sses.
F or exam ple, tw o  brothers and a  s ister  liv e  to -
gether and each o f th e  th ree  h ave  a n  incom e o f  
$5,000 a  year and therefore no one o f th e  three  
needs or  is  en titled  to an y  con trib u tion  from  an y  
one o f th e  other tw o. N o tw ith sta n d in g  th a t fact, 
one of th e  brothers g ives to  th e  s is te r  $25. w eek ly  
from  h is  incom e o f $5,000. T he brother w ho  
m akes th is  con trib u tion  is  k illed  w h ile  em ployed  
in  in tersta te  com m erce by a  ra ilroad  com pany. 3 0  
The sister  w ould  h ave no ca u se  o f  a c tio n , for1 
certa in ly  she is  n o t d ep en d en t on th e  d eceased  
brother w h en  sh e has an  incom e equal to  h is , 
m erely because h e  v o lu n ta r ily  con trib u ted  to  h er  
a  part o f h is $5,000. T he case  p u t is  p a ra lle l to  
the case a t bar for  in  th e  ease a t  bar th e  sister , 
according to  her ow n testim on y , and  sh e  w a s th e  
only w itn ess ca lled , received  o n ly  $30. a  month! 
from  her deceased brother and o u t o f th is  sh e
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provided  h im  w ith  room  and  board a s  sh ow n  
su p ra . Sh e w as m arried  and  liv in g  w ith  her 
hu sb and w ho su pp orted  her. T he con trib u tion  
am oun ts to  a  do llar  a  d a y  for lo d g in g  an d  m ea ls . 
The ev id en ce does n ot sh ow  th a t th e  con trib u tion  
o f a  do llar  a  d a y  w as m ore than  su ffic ien t to  p ay  
for th e  room  and m eals, and  com m on exp erien ce  

1 0  teach es th a t  i t  w as probably insufficien t. A t  a n y  
rate, th e  burden o f  sh ow in g  th a t i t  w a s m ore  
th a n  su fficien t w as on  th e  p la in tiff an d  there is! 
no such  proof in  th e  case. T he sou n d  ru le  is  th a t  
en u n cia ted  by th is  C ourt in  R am ey v. E r ie  R . R . 
Co., 88 N . J . L. 684, w here B lack , J ., a t  p. 685, 
sp eak in g  w ith  reference to  th e  q u estion  o f d ep en d  
en cy  o f  brothers and  s is te r s  under th e  N ew  J e r -
sey  C om pensation  A ct sa id :

“I t  i s  argued  in  th e  a p p e lla n t’s  brief, an d  
0  w e th in k  th a t th e  argu m en t is  sou nd , th a t  

th e  brothers and  s is te r s  w ere n o t le g a lly  d e -
p en d en t upon th e  deceased — th ey  w ere n o t  
d ep en d en t upon h im  in  fact, m erely  because  
th e ir  fa th er  w as helped  by  h im  to  su pp ort 
them , th ey  are n ot w ith in  th e  c la ss  provided  
for by th e  s ta tu te . T hey, d ou b tless, d id  d e -
rive som e benefit from  th e ir  brother’s w ages, 
through th e  fa th er’s d isb u rsem en ts o f  th e  
fa m ily  fund , bu t th a t  does n o t m ak e them  d e-
p en d en t in  fa c t  upon th eir  brother. B en efit  
and  dependence are n o t syn onym ou s w ords. 
The fa c t  th a t the fa th er  used  th e  son ’s  w ages  
to  help  su p p o rt th e  fa m ily  d id  n o t m ake th e  

3 0  fa m ily  an y  the le ss  depend en t, both leg a lly  
and a c tu a lly , upon the fa th er .”

L ik ew ise  in  th e  case a t  bar, m ere benefit, a s -
su m in g  th a t  th e  s is te r  d id  receive a n y  benefit 
from  the brother’s  con trib u tion  o f $30. a  m onth , 
does n ot show  dependence because benefit and  d e-
pendence are n o t syn on ym ou s w ords. T h ere  w as  
no leg a l ob ligation  to  su pp ort the s ister , and there  
w a s no actu a l dependency. T he Suprem e C ourt 
in  it s  op in ion  says, “the ju ry  m igh t have found
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the p la in tiff to  have been d ep en d en t so  a s  to  b r in g  
her w ith in  th e  p rov ision s o f  th e  (fed er a l)  a c t”,' 
c it in g  M ich igan  C e n tra l R . R . Co. vs . Y re e la n d ,
227 U . S . a t  p. 70. R eferrin g  to  th a t  case an d  
page the fo llo w in g  w ill  be fou n d  i

“The p ecu n iary  lo ss  i s  n o t d ep en d en t upon  
any leg a l lia b ility  o f  th e  in ju red  person  to  
th e  beneficiary. T hat is  n o t th e  so le  test. 1 0  
There m ust, how ever, appear som e reason able  
ex p ecta tio n  o f  p ecu n iary  a ss is ta n c e  or su p -
port o f  w h ich  th ey  have been dep rived .”

R ead in g  th is  paragraph  in  con n ection  w ith  it s  
co n tex t in  th e  op in io n  o f Mr. J u s tic e  L u rton , 
sp eak ing  for th e  U n ited  S ta te s  Su prem e C ourt, i t  
w ill be foun d  th a t  i t  d oes n o t su p p ort th e  con -
ten tio n  th a t th e  m ere fa c t th a t  con trib u tion s  
w ere m ade n ecessa r ily  m ean s th a t  th ere  is  de-
pendency a s  to  p erson s fa llin g  in  th e  th ird  c la ss  
of n ex t o f  k in , w ho m ig h t be en tit le d  under th e  
federal act. A t page 72, the C ourt ex p ress ly  
sa y s ( ita lic s  o u r s ) :

“The ru le  for th e  m easurem ent o f  d am ages  
m ust differ accord in g  to  th e  re la tio n  b etw een  
th e  p arties p la in tiff  and th e  deced en t, ‘accord-
in g  as the a ction  is  brought fo r  th e  benefit 
o f  th e  husband, w ife, m in or ch ild  or p aren t  
of m inor ch ild , for th e  loss o f serv ices or  
su pp ort to  w h ich  th e  beneficiary w a s leg a lly  
en titled , or is  b ro u g h t fo r  th e  ben efit o f a  
p erson  w h ose dam ages co n s is t o n ly  in  th e  loss  
of a p ro sp e c tiv e  ben efit to  w h ich  he w a s  n o t  3  0  
leg a lly  e n tit le d ’.”

A gain  a t page 71, the C ourt s a y s :

“A  p ecu n iary  lo ss  or dam age m u st be one  
w h ich  can be m easured by som e stan d ard .”

In  the case  a t  bar, th ere  is  no sta n d a rd  th a t  
can be ap p lied  to  th e  a lleged  con trib u tion  o f th e  
deceased to  h is  s is te r  w h ich  w ill  sh ow  th a n  an y  
part o f th e  con trib u tion  w as for  her benefit. 
There is  n o th in g  in  the m ere fa c t th a t  $30. a
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month, w a s p a id  for board an d  lo d g in g  to  a  m ar-
r ied  s is ter  w h ich  sh ow s th a t she w as d ep en d en t  
on  th e . deceased  brother. T h e fa c ts  are undis* 
p u ted  in  th e  case at bar, and on th e  u n d isp u ted  
fa c ts  w e su bm it there w as no a c tu a l dependency  
w ith in  the m ean in g  o f  th e  fed era l s ta tu te  w h ich  
sa y s  th a t  in  case o f  the d ea th  o f a n  em ploye, th e  

l O  p ersonal rep resen tative  m ay bring an  a ctio n  . 
( f ir s t ) ,  “for the benefit o f  th e  su rv iv in g  w idow  or 
husband and ch ild  o f such em p loye; and (se co n d ), 
i f  none, then  o f such em p loye’s p a ren ts; and  
( th ir d ) , i f  none, then of the n ex t of k in  d ep en d -

en t  upon such em ploye’’.

I I I .

Tlie T r ia l  J u d ge erred in  l&is charge.

The T ria l J u d g e  charged  the ju ry  (p . 43, 11.
2  0  2 5 -3 0 ):

“So  th at, under an y  circu m stances, you  
m u st take in to  con sid era tion  w h a t th e  rea-
son a b ly  fa ir  cost w ou ld  h ave  been an d  was 
fo r  the m ain ten an ce and su p p ort in  th e  h ou se-
h old  and  in  th e  fa m ily  o f th is  brother now  
deceased , and  i f  you  find th a t  th ere  w as a 
difference betw een  th a t su m  a n d  th e  su m  
w h ich  yo u  m ay find w a s con trib u ted  by h im , 
th en  i t  w ou ld  b e o n ly  th a t  d ifferen ce  w h ich  
you  m ay  u se  in  you r con sid era tion  o f w h a t a 
verd ic t m ay  be for .”

30 „
E x cep tio n  w as tak en  to  th is  p art o f  th e  charge  

(p . 48, 11. 5-15) ; see G rounds o f  A p peal N o. 5 
(p . 2, 11. 2 0 -30 ).

W e su b m it th a t the above charge w a s erroneous  
according to  th e  exp ress w ord in g  of th e  F ed era l 
A ct, and  th e  cases con stru in g  the sam e referred to  
a t len g th  in  P o in t II , Sub ( c ) ,  o f th is  brief.
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IV .

F o r  tiiese reasons th e ju d gm e n t o f th e  
H udson C o u n ty  C ir c u it C o u rt an d  th e  
ju d gm e n t o f affirm ance o f th e S u -
prem e C o u rt should be reversed  an d a  
n ew  t r ia l  ordered.

10
J u n e  Term , 1920.

C o l l i n s  & C o r b in , 
A tto rn ey s for D efen d an t-A p p ellan t.

G eo . S. H o b a r t ,
E d w a r d  A . Ma r k l e y ,

O f C ounsel.
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by leave of Court.

nSTE’^ 7 '  J E K S E T

Court of Errors and Appeals.

B r o n i s l a w  G r i j n u k , adminis-
trator ad prosequendum of the 
estate of Mi c h a e l  G r i j n u k , de-
ceased et al.,

P la in tiffs-R espon den ts , 

vs.

W i l l i a m  G. Mc A d o o , Director- 
G eneral of R ailroads, H u d s o n  
a n d  Ma n h a t t a n  R a i l r o a d  
Co mpa n y ,

R efen d  an t-A ppellan t.

A ction  a t L aw .

On A pp ea l 
fro m

Suprem e Court.

Supplemental Brief in Favor of the 
Defendant-Appellant.

On the arg u m en t o f th is appeal, perm ission  w a s  
given to file a supplem ental brief on the question  
w hether the Trial J u d ge  erred in p erm ittin g  th e  
general adm in istrator to be added as th e  party  
plaintiff. D u rin g  the course o f the a rgu m en t, 
Parker, J . , referred to the case o f h a rr ie r  vs. 
Schroeder, 1̂ 0 N . J .  Z ., 601  (cited  in  th e  la st lin e  on  
page 7 of our m ain brief), as an  a u th o rity  su sta in -
in g  the b rin g in g  in o f a gen era l adm in istrator in  
the case at bar. A n exam in ation  o f th a t case  w ill 
reveal th a t w h at the Court did w as to ch a n g e  th e  
plaintiff w here the sealed in stru m en ts  sued on  
show ed that the d efen d a n t’s  lia b ility  under th e  
in strum ents w as not to the p la in tiff, but to  her  
agent. A ll that the C ourt did w as to su b stitu te  
the p laintiff’s a g en t sim ply  because th e  sealed  in -
strum ents were in th e  nam e o f the a g e n t. T h at is  
quite d ifferent from  the situ ation  presented in  th is A
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case, for here th e  p la in tiff had ab so lu tely  no  r ig h t  
in  la w  or in eq u ity  to b r in g  th e  su it. See the  
•opinion o f th is  C ourt in  S w an k  vs. P en n sy lva n ia
B . B . Co., decided M arch term , 1920. A t  th e  tim e  
w h en  the su it w a s b rou gh t and for severa l m on th s  
thereafter, there w a s  no such person in  b e in g  as a 
gen era l adm in istrator. See also argu m en t advanced  
at th e  b ottom  of page 11, e t seq.

A lso , on the a rgu m en t, P ark er, J ., called  a tte n -
tion  to th e  fa ct th a t in  our sta tem en t o f th e  ques-
tio n s presented in  th e  three cases cited on p age 6 of 
our brief, w e  in  each in sta n ce  said  “ th is  C ourt d e-
n ied ” presum ab ly  m ea n in g  th e  Court of Errors and  
A p p eals, and therefore, h e concluded th a t in each  
o f th e  three cases cited  th e  m otion  to  am end was 
m ade in  th is  C ourt a fter  an appeal had been taken . 
T h rou gh  in ad verten ce , th e  w ords “ th is C ourt” were 
used . A s  a m atter  o f fact in  Lower vs. Segal, 60 
JV. J . L . ,  99, th e  q u estion  w a s presented  to the 
Suprem e Court on a m otion  by th e  p la in tiff to 
am end the su m m on s and d eclaration , and th e  m o-
tion  w as denied. In  B itzh en ry  vs. Consolidated  
T raction  Co., 63  W. J . L ., 11$, th e  q u estion  w as  
presented  on m otion  to  am end th e  su m m on s and 
declaration  before tr ia l, a fter  th e  declaration  
had been dem urred to. In  the case at bar the ques-
tion  w as raised as an  objection  in p o in t o f la w  in 
th e  fourth  defen ce to  th e  com p lain t. T his is  the 
practice n o w  in lieu  of dem urrer under rule 40 of 
th e  K ules of th e  Suprem e Court published in 1913, 
to  tak e e ffect Septem ber 1 of th a t year. In B an kin  
vs. C entral B . B . Co., 77 N . J . L ., 175, th e  question  
w a s raised on rule to sh ow  cause in  th e  Suprem e  
C ourt. T hese three cases are fo llow ed  in  the re-
cen t case o f  G ia rd in i vs. M cAdoo, 107 A t l . ,  1+37, 
decided by th is  Court. See our m ain  brief, page  
9, lin e  30. W e  resp ectfu lly  su b m it th a t a careful



reading of the three cases cited  w ill sh ow  beyond  
question th a t the Trial J u d g e  had no r ig h t to add 
the general ad m in istrator  as th e  sole party  p laint-, 
iff w hen there w as no proper party  p la in tiff a fter  
the case w as in course o f trial. In  the case a t bar» 
there w as no m otion  m ade prior to  tria l as in  the  
Low er and F itzh en ry  cases to am en d . See page 5 
of our m ain brief, lin e 25. I f  th e  C ourt has no  
r igh t to b ring  in  a party  as a sole party  p la in tiff 
on a m otion to am end a fo r tio r i, th e  Court has no  
righ t to do so a fter  th e  case is in  course of tria l.

A s stated  on the a rgu m en t by counsel for the  
appellant, the ju d g m en t as printed  a t p age 14 of 
the case, is n ot a true copy th ereof, because it  says  
that ju d g m en t w as in  favor o f both p la in tiffs , th a t  
is, the gen era l ad m in istrator and th e  ad m in istra tor  
ad pros., w hereas th e  ju d g m en t w as o n ly  entered  
in favor o f the adm in istrator ad pros. In order 
to clear up th is  error in the sta te  o f case, w e  
have printed as a part of th is  su p p lem en ta l 
brief the ju d g m en t as entered  and th e  rule  
for ju d g m en t w hich  the Clerk o f the Court used in  
m akin g  up the ju d g m en t. I t  w ill be noted th a t in  
each o f these d ocu m en ts the o n ly  nam ed p la in tiff  
is the ad m in istrator ad prosequendum . I t  th ere-
fore appears th at a ju d g m en t has been entered  in  
favor of th e  p la in tiff, w ho has ab so lu tely  no r ig h t  
thereto in  an action  w here it  does n ot even  appear  
that he is the person he sa y s he is , nam ely , an ad-
m inistrator ad prosequendum .

The case of M isso u ri, etc., R a ilw a y  Co. vs. W u lf, 
U. S:, 570, c ited  on page 3 o f the respondent’s 

b iief, is not an au th ority  in  poin t because th at case  
w as tried in  th e  C ircuit C ourt o f the U n ited  S ta tes  
for the E astern D istr ict o f T exas, and th e  r ig h t o f  
that Court to perm it an am en dm ent o f the com -
plaint depended on S ection  954 o f th e  R evised
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Statutes of the United States as pointed out by Mr. 
Justice Pitney, speaking for the United States Su-
preme Court at page 576, where he said “ the 
amendment was clearly within Section 954, Rev. 
S tat.”

June Term, 1920.
Respectfully submitted,

COLLINS & CORBIN, 
Attorneys of Defendant-Appellant.

G e o r g e  S. H o b a r t ,
E d w a r d  A. Ma r k l e y ,

Of Counsel.

JUDGMENT.
(Filed April 25, 1919.)

H U D SO N  C O U N TY  C IR C U IT COURT.

Br o n i s l a w  G r i j n u k , A d m in is-
trator, ad prosequendum  of the  
E state  of Mi c h a e l  G r i j n u k , 
deceased,

P la in t i f ,
V8‘ y  A ction  at Law.

W i l l i a m  G. Mc A d o o , Director  
G eneral of Railroads, H u d s o n  
a n d  Ma n h a t t a n  R a i l r o a d  
Co mpa n y ,

Defendant.

This action was tried before Judge Luther A. 
Campbell with a jury at the Hudson County Cir-
cuit Court, April 23-24, 1919.

The cause having been heard and submitted to 
the jury they returned their verdict as follows: 

They say that they find for the plaintiff, and
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against the defendant, and they assess the dam-
ages of the plaintiff on occasion of the premises at 
the sum of three thousand ($3,000.00) dollars.

Whereupon, it is adjudged that the plaintiff 
recover of the defendant, the sum of three thousand 
($3,000.00) dollars and his costs which are taxed at 
fifty five dollars and sixty-five cents ($55.65) mak-
ing in the whole the sum of three thousand and 
fifty-five dollars and sixty-five cents ($3,055.65).

Judgment entered this twenty-fifth day of April, 
1919.

RULE FOR JUDGMENT.
(Filed April 25, 1919.) 

HUDSON COUNTY CIRCUIT COURT.

Br o n is l a w  G r i j n u k , Administra-
tor ad prosequendum of the E s-
tate of Mi c h a e l  G r i j n u k , de-
ceased,

The issue in the above entitled action having 
came on regularly to be tried before Hon. Luther 
A. Campbell and a jury, on the 23d and 24th days

LUTHER A. CAMPBELL,
Attest:

Joh n  J. Mc G o v e r n ,
Judge.

[Se a l ] Clerk.

W i l l ia m G. Mc A d o o , Director 
General of Railroads, Hudson 
and Manhattan Company,

against

D efen dan t.

P la in tiff’,
Action at Daw.
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of April, 1919, and the evidence of the p laintiff and 
the defendant h av in g  been heard and subm itted to 
the jury , and after due deliberation thereon the 
jury h av in g  returned its  verd ict in  favor of the  
plaintiff and again st the defendant in  the sum  of 
three thousand ($3, 000) dollars, together w ith  the 
the costs to be taxed.

N ow , on m otion of A lexander Sim pson it is 
hereby *

Ordered and ad ju dged , that the plaintiff, as ad-* 
m inistrator, have and receive from  the defendant 
the sum  of three thousand ($3,000) dollars dam ages 
as awarded, togeth er w ith the costs to be taxed .

L et ju d gm en t absolute be entered accordingly  
th is tw en ty-fifth  day of A pril, 1919.

L U T H E R  A. C A M PB E L L ,
Ju d ge Circuit Court.

A l e x . Si mps o n ,
P la in tiff’s A ttorney.
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