fiuttt of in tlte test

Between
ELIAS W. RARICK, On Bill, &c.,
Appellant.
and Petition of Appeal.

DANIEL SANBORN, et al
Appellees.

To the Honorable the Court of Appeals in the last resort

in all causes of law.

The humble petition of Elias W. Rarick,the Appellant, 10
in the above stated cause respectfully shows that your peti-
tioner finds himself aggrieved by a final decree made in the
Court of Chancery by his Honor Theodore Runyon, Chan-
cellor of the State of New Jersey, bearing date the 26th
day of December, eighteen hundred and seventy-six, where-
in the said Daniel Sanborn and Tunis C. Stryker were
complainants, and the said Elias W. Rarick and others
wete defendants, in this respect to wit : That the said
decree adjudges that thé prayer of the complainants be
granted, and enjoins William N. Adair a judgment credi- *
tor, his agent, &c., and James Bergen, late Sheriff of the

County of Somerset, from making sale of certain lands

New Jersey State Ubrary
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mentioned in said decree, owned by the complainant, Dan-
iel Sanborn, to satisfy his judgment, debt, the effect of
which decree is to render the lands of your petitioner lia-
ble for said judgment debt, and said decree further ad-
judges that the defendant pay the costs of said suit, to be
taxed, and your petitioner humbly appeals from said
decree upon the ground that the same is erroneous, for the
reason that your petitioner’s land is not liable in the first
instance to be sold to satisfy said judgment, but that the
premises of the said complainant, Daniel Sanborn, should
be first sold in satisfaction of said judgment, and that said
decree for costs should have been in favor of the defend-
ants in said suit  Your petitioner therefore prays that the
said decree of the said Chancellor may be in all particulars
reversed, set aside, and for nothing holden. And that
your petitioner may have such relief in the premises as to

this honorable Court may seem meet.
GASTON & BERGEN.

Solicitors for and of Counsel with Appellant.

ANSWER OF DANIEL SANBORN AND TUNIS C.
STRYKER, RESPONDENTS.

Court of Erro rs and Appeals of New Jersey.

The answer of Daniel Sanborn and Tunis C, Stryker, to

the petition of appeal of Elias W . Rarick, Appellant.

The said Appellees not admitting all or any of the
matters or things to be true as in and by said petition of
appeal are mentioned and set forth for answer thereto, say
that they believe it to be true that such order or decree was

made in the Court of Chancery, by His Honor, Theodore
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Runyon, the Chancellor, as in said petition of appeal is
mentioned and setfoith, hut for further certainty crave

leave to refer thereto when the same shall be produced.

And these Appellees humbly conceive and are advised
that the said order in the matters complained of in said pe-
tition of appeal is correct, just and according to law, and
therefore humbly pray that the said order or decree may

be affirmed and the said appeal dismissed with costs.
ALVAH A. CLARK.

Solicitor and of Counsel with said Appellees,

OPINION OF THE CHANCELLOR.

The question presented by the pleadings, is whether the
land of the complainants is not entitled to exemption from
sale, under the judgment of the defendant, Adair, until af-
ter recourse shall have been had for the satisfaction of that
judgment, to the land of Rarick. The judgment was re-
covered by Adair on the 18th of September, 1868, against
Jacob L. Sutphen and James Kinsey, and it then became
a lien on the land in question in this suit, then owned by

utphen, but now owned by the two complainants and
Rarick, in three several parcels, one owned by each of them.
On the 20th of February, 1869, Sutphen conveyed to
Samuel 8. Hartwell, in fee, the portions of the property
now owned by the complainants. On the 31st of March,
In that Jear, he conveyed to Culver Barcalow, in fee, the
pait now owmed by Rarick. and Barcalow conveyed it to
Rarick in 1871. On the 13th of August, 1869, Hartwell
conveyed to the complainant, Stryker, in fee, by deed
with general warranty, that portion of the property con-

ned to Hartwell by Sutphen, which is now owned by
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Stryker, and on the 21st of June, 1870, he conveyed the
rest of that property, in fee, by like deed, to the complain-
ant, Sanborn. The complainants, now that Adair is pro-
ceeding to sell their property under the judgment, invoke
the aid of equity in the premises, claiming exemption for
their property until after recourse shall have been had to
that of Rarick. This claim is based on the ground that that
property is, in equity, primarily liablable, seeing that it
was bought by Barcalow after the conveyance to Hartwell
was ma.de. On the other hand, Rarick insists that he is
himself entitled to the exemption as against their proper-
ty, on the ground that the conveyance to Hartwell was,
originally, entirely in trust for Sutnhen. and after the Ist
of March, 1869, partially so, Hartwell, from that date,
holding it in trust for his own indemnity against liability,
in respect of his endorsement, for Sutphen’s accommoda-
tion, of a note for $3,500, made by the latter, and, at
the date of the conveyance to Hartwell, not yet due, and
still unpaid, and outstanding, and subject to that claim
and right of indemnity, holding the property in trust for
Sutphen. The objection made at the hearing, on the
ground of misjoinder of the complainants, can not avail the
defendants for the reason given on that head in Annin v
Annin, 9 C. E Green 184, in which the same question was

presented, under like circumstances.

That the complainants are entitled to the benefit of the
rule that lands consisting of different parcels, subjectto a
general encumbrance, are, in equity, to be charged in the
inverse order of the alienation of the several parcels, is
clear, unless the fact ofthe deed to Hartwell was a con-
veyance in trust for Sutpuen, deprives them ofit. When
the deed to Barcalow was made, the conveyance to Hart-

well had become, and then was, in fact, merely a mortg-



age It was, on its Face, an indefeasible deed m fee, and
though a defeasance was then in existence, it Had not
beeu, and never was recorded, nor does its existence ap-
pear to have been kn>wh to any one except the parties to
the deed, Sutphen and Hartwell both stated that the
latter had purchased the property, and Hartwell professed
tobe the absolute owner of it, and Sutphen held him out
tobeso. It is not alleged that at the time of its pur-
chase, Barcalow had not knowledge of the conveyance to
Hartwell. Neither Stryker nor Sanborn knew that the
conveyance to Hartwell Was not, in fact, absolute, and for
his own benefit alone. They are both bonaJide purchas-
ers for valuable consideration, without notice, and they
are entitled to be protected accordingly. It is true, it is
insisted that Sanborn had notice, when he purchased, that
Hartwell was merely a trustee for Sutphen, but the proof
does not satisfy me that such was the fact. He swears
that he did not know that Hartwell was not the absolute
owner of the property. He, indeed, appears to have gone
to Sutphen, in Newark or New York, to enquire after the
property, though he was present at the sale held by the
latter at which it was struck off and declared to have been
sold to Hartwell, but he states that it did not, at the
time, occur to him that the property had been sold. If it
had occurred to him, he would, undoubtedly, have called
on Hartwell, who resided in Somerville, as he him-
seu did. He had no purpose or design whatever, except
t° buy the property of the true owner. He found that
Sutphen had negotiated a sale of the land to Plummer, and
ho then went to the latter and bought it from him, and,
as he had reason to do, regarded him as the equitable owner
y purchase from Hartwell, through Sutphen, whom San-
horn supposed to be Hartwell’s agent. Plummer, in his

rder on Hartwell for the deed, speaks of the property as
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his own, and so he does in the contract for sale between
him and Sanborn. Sutphen’s testimony on this subjectis
too vague to be of any considerable importance. .He testi-
fies to nothing on this score positively. At best, he gives
“his impression,” merely, and that derived from a recollec-
tion which seems to be too faint to entitle his impressions
to weight in this controversy. He appears never to have
told Sanborn that Hartwell held the property in trust for
him, but says he thinks that the former saw the letter
written by him in reply to a letter (not produced) brought
by Sanborn from Hartwell, asking, it is said, for authority
from Sutphen to make the conveyance, but he gives his
impression merely. And though he says he sent the dec:
laration of trust by the hands of Sanborn, to Hartwell, yet
it was the letter to the latter above mentioned, enclosed in
a secaled envelope. As before stated, the evidence does
not satisfy me that Sanborn had notice that the title to the
land was held by Hartwell in trust for Sutphen. On the
other hand, my conclusion is that he believed that the
land was the property of Hartwell. That Rarick had no
equity against the complainants, or either of them, to have
their lands sold before his,'to pay thejudgment, is quite
clear. And it is equally clear that Barcalow lost whatev-
er equity he had at the time of the conveyance to him, by
his supineness, for, though he might, before the purchase
by the complainants, have taken action to relieve his prop-
erty by compelling payment of the judgment out of tha
which had been conveyed to Hartwell, he did not do .
He has paid to the judgment creditor the amount of the
judgment, and has taken an assignment of it. Under the

circumstances, he ought not to he permitted' to sell the
complainant’s property to pay the judgment. The proper-
ty sold by him to Rarick is abundantly sue-
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cient to pay it, with all prior encumbrances, and it
was  conveyed to Rarick by Barcalow, by deed,
with  warranty general. = The complainants  are
entitled to the relief they seek, and there will be a decree

accordingly,.

DECREE OF CHANCELLOR.

IN CHANCERY OF NEW JERSEY.

Between
DANIEL SANBORN, and al

Complainants.!
Decree. 10
and

WILLIAM N, ADAIR, and al.
Defendants.

This cause coming on to be heard before the Chancellor,
in the presence of Alvah A Clark, Esq., of Counsel with
the Complainants, and Hugh M. Graston, of Counsel with
Defendant, E. W. Rarick, and the pleadings and proofs
in the cause having been read, and the arguments of the
respective counsel thereon heard and considered and the
Chancellor having taken time to advise thereon, and being 20
of opinion that the complainants are entitled to the relief -
prayed for by them in their bill of complaint. It is there-
upon on. this T went,y-Sixth day of December, Eighteen
Hundred and Seventy-Six, on motion on behalf of the said
complainants, ordered, adjudge” and decreed that the said
defendants, William N. Adair, his Attorney or Attorneys,
Counsel and Agents, and James Bergen, late Sheriff of the
County of Somerset, be and they are hereby perpetually en-
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joined and restrained from making sale of such parts or
portions ofthe land and premises belonging to the said
complainants or eithe'r of them, as are ‘described in the
advertisement of sale in said bill of complaint, mentioned
as follows : ,, All that tract or parcel of land situate, ly-
ing and being in the village of Somerville, in the County
of Somerset, State of Jersey, on the South side of Main
Street, beginning at a stone in the middle of New Jersey
turnpike road; thence running South, fifteen degrees West
three chains and twenty nine links to a stone for a corner;
thence to the beginning.” And it is further oidered and
decreed that the defendants pay to the complainants their

costs ofthis suit to be taxed.
THEODORE RUNYON,

Chancellor.



ex hibits.

[exhibit a. on part of complainant.]

Warranty deed Samuel S. Hartwell and Wife, to Tu-
nis 0. Stryker, dated August 19th. A, D., 1869. Con-
sideration $2250. and conveys a strip of land in Somer-
erville, H. J., situate on Main street, 30 feet in width in

front and 19 1-2 feet in width in rear, being lot of land

secondly described in deed of Jacob L. Sutphen to said
Hartwell, dated Eebruary 20th 1869.

Acknowledged by Hartwell and wife, August 30, 1869,
and recorded Sept. 2, 1869 in Somerset Clerk’s Office
Book B. 4 of Deeds page 407, &c.

[exhibit b.on part of complainants.]

Warranty deed, Samuel S. Hartwell & Wife, to Daniel
Pftoborn, dated June 21, 1871, consideration $2200, con-
‘ss a tract of land In Fomeivillo, g,mWSet County N.

e situate on Main Street in said town, being 25 feet front
d rear, and 23 feet in depth.

in



[EXHIBIT C. ON PART OF COMPLAIN:VNT.]
SOME RSET CIRCUIT COURT.

WILLIAM N. ADAIR \

VS I Fi Fa debon
JAMES KINSEY and JACOB / et ter in Case.
L. SUTPHEN. 1

Issue Oct. 21, 1873. Ret’ble Dec. term 1873.
J. D. BARTINE, Att’y.

Lew Damages $149 28
iq Costs 32 28

Int from Sept 18, 1868 till paid. $181 56

The levy attached shows that the property described in
Exhibits A and B was levied upon.

[exhibit e. on the part of the complainant.]

$5.00 Somerville Eeby, 18, 1873
Rec’d of Dan’l Sanborn five dollars for Counsel in

matter of title to lot bo’t of Sam'l S. Hartwell west of Ten

Eyck Hotel.
GASTON & BERGEN.
20 [exhibit f.onpart of the complainants.]
$1100. * Somerville, N. J. June 13, 187L

On the first day of April 1872, I promise to pay to the
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order of George W. Plummer at the First National Bank
of Somerville, Elevtn Hundred Dollars without defalca-

tion for value received, with interest from date.

D. SANBORN.

Endorsed as follows

Geo. W. Plummer

Nelson Youneg:
Rec’d on the within note one
thousand dollars placed to ac N, Y.
Rec’d on the within note one
hundred and fifty three 45-100 dollars

balance full on this Note.

[EXHIBIT NO. 1. ON PART OF DEFENDANT.]

S. S. Hartwell, Esq..
Somerville, N. J.
Dear Sir :

Please transfer the property next
the Brick Hotel, lot 25 m210, belonging to me, to Mr.
Daniel Sanborn, he having purchased the same of me this

day 20

& oblige yours truly

GEO. W. PLUMMER.
Newark, June 13, ’71.

[EXHIBIT NO. 2. ON PART OF DEFENDANT.]

Article of agreement made and entered into the thir-
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teenth day of June, in the year one thousand eight
hundred and seventy-one, between Geo. W. Plummer, of
Newark, party of the first part, and Daniel Sanborn, of
Somerville, party of the second part, in manner following :
The said party of the first part, in consideration of the
sum of one hundred ($100) dollars to him duly paid, the
receipt whereof is hereby acknowledged, hereby agrees to
sell his lot on the south side of Main St, in the town of
Somerville, situate next the Brick Hotel, said lot beinw
25 feet frontage on Maim street, and 210 feet depth to the
church lot, for the sum of twenty-two hundred ($2200)
dollars, which the said party of the second part hereby
agrees to pay to the said party of the first part as follows :

One hundred dollars mentioned above in

note due July 1, 1871 $10() 00
One thousand dollars in note falling due
October 1st 1872 1000 00
Eleven hundred dollars in note falling due
April 1st, 1872 1100 00
$2200 00

The last mentione 1 note to bear interest from date of
this agreement to maturity, and the said party of the first
part, on receiving such payment at the time and in the
manner above mentioned shall at his own proper costs
and expense execute, acknowledge and deliver
to the said party of the sec>d part or to
his assigns, a proper deed for the conveying and
assuring to them the fee simple of the said premises free
from all encumbrances which deed sh’ill contain a general
warranty, and the usual full covenants and free of dower,

&c. And it is understood that the stipulations afore-
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said'are to apply to and bind'the heirs, executors,, adnjip-

istiators and assigns of‘the' respective parties.

In wrfness whereofthe parties to these presents have

hereunto.set their hunds anti seals.the 4ay*apd. first
above written.
GEQ. W. PLUMMER, |L.S |
D. SANBORN. ["Es. J

Sealed and delivered.in.
the presence of *

J' L. SUTPHBN.

[EXHIBIT NO., 3, ON PART OF DEFENDANT,]

Newark* J tone* 20* 71.

Mrs S. Si Hartwell*

My, Dear Friend :

When Mr. Daniel Sauhorn gives you two notes as hepledg*-.
es .n the article, of agreement: between him and Geo. W<
Plummer, then;please nonveyv to. him., tbelot.iyiag West of:
Bngk Hotel, which you have, held in trust for mm 1 will,
take.careofth”te in Bank, and whatevermxpeuseis due,;
settle with you for; when L

from this,-.whole matter 1-will
Hoping; thatiyo.un

come up, whichJ shall do before long,
ealth is much, improved, I. am your dear.friend,

J. E. bUPPHEN;

the deed, of. trus,tf

W™A A g £ave uie, and I hereby give authority, to have it

cancelled if it. is required.

S* Psen(i with Mr. Sanborn,

J. L. SUTPHEN.

over

20
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Please mail to Mr. Plummer or to me the notes

which Mr. Sanborn will give you, and oblige
J. L. SUTPHEN.

I desire you would mail the notes to Mr. Geo. W.

Plummer
100 Pennsylvania,

N. J.

[EXHIBIT NO. 4, ON PART OF DEFENDANT,]

To all People, &c., I Samuel S, Hartwell, of Somerville,

10 County of Somerset and State of New Jersey, send

20

greeting :

Whereas, by an indenture bearing date February 20th
A. D., 1869, made by and between Jacob L, Sutphen and
Christina D. his wife, of Somerville, aforesaid, of the one
part, and me, the said Samuel S. Hartwell, of the other
part, they the said Jacob L. Sutphen and his said wife,
for and in consideration of four thousand one hundred and
forty-six 33-100 dollars therein mentioned, to be paid to
them by me, the said Samuel S. Hartwell, did grant, bar-
gain, sell and convey unto me, the said Samuel S. Hart-
well, my heirs and assigns forever : Two certain lots or
parcels of land situate on the South side of Main street, in
the village of Somerville, aforesaid, the first of which hath
a frontage of twenty-five feet on said street, and is two
hundred and thirty one feet ten inches in depth, and is
bounded by said street, by Troutman’s hotel property, by
the Church lot of the Second Reformed Church
and by the residue of the lot on which said

Sutphen resides. And the second of which lots is on the
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West side of the residence of said Sutphen, and between it
and James H. Garnsey’s lot, and hath a frontage of thirty
feet on said street, and is nineteen and a half feet in the
rear in width, and is about two hundred and thirty-one
feet in depth, which said several lots are in said indenture
particularly described, and which description is to be taken

as a part of this instrument, to hold the same unto me,

the said Samuel S. Hartwell, my heirs aud assigns, to my .

and their use, benefit and behoof forever.

And whereas I, the said Samuel S. Hartwell have en-
dorsed for the benefit and accommodation ofthe said Ja-
cob L. Sutphen, his promissory note dated March. 1st. 1869,
for the payment of three thousand five hundred dollars, at
the first National Bank of Somerville, forty days after the
date thereof. Now, know ye, that I the said Samuel S.

Hartwell do hereby acknowledge testify and declare that the.

said sum offour thousand one hundred and forty, six 33-100
dollars was and is the proper money of the said Jacob L.
Sutphen, and that the name of me, the said Samuel S. Hart-
well in the said indenture of conveyance is used only in
trust, first to secure and indemnify me from all loss, costs,
damages, charges and expenses by reason of my being such
endorser and surety on the promissory note of the said Ja-
cob L. Sutphen, as aforesaid, and when I, the said Sam-
uel S. Hartwell am discharged and forever released from
the payment of the money in said promissory note men-
tioned and from the present or any future promissory notes
or intrustment of writing, whereby I may in any contin-
gency be bound or liable to pay the same, then that I

hold the aforesaid premises so conveyed to me in trust for
him the said Jacob L Sutphen, his heirs and assigns, and

that I the said Samuel S. Hartwell, my heirs, &c., shall at

10
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any time or times, hereafter upon being so ? discharged from
the payment oLthe moneys in said, promissory note men-

tioned, .upon, the .request and,at the proper costs and charg-
es of the said Jacob L. Sutphen, his heirs or, assigns,, will

convey and assure unto the said Jacob L, Suthpheiij his
heirs and assigns, the said premises so bargained and.sold
unto me the said Samuel S. Hartwell as aforesaid”.togeth-
er with ail my estate, right, title and* interest, thereunto,

in such manner as by him the said Jacjb L* Sutphen, his

20 heirs or assigns or Lis or their counsel in the bond shall be

20

reasonably required.

In witness whereof, I the said Samuel,S. Hartwelly haye
Leréuntd set my hand and seal this first day of March, ,A,
D* Eighteen Hundred and Sixty-Nine.

SAMUEL,S. HARTWELL” |L.S. |\

Sealed and delivered tin
the presence of.

N.- By Dade in 4th line 1st page, written upon erasure
wordéi

March let IB69 second’page, interlined words from any
part: thereof;

3d pag” erased before execution.

H. M. GASTON.

AcknowledgedJMarchj4th, .I860* before
H. M. GASTON,

Master and Examiner in Chancery.
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[EXHIBIT NO. 6. ON THE PART OF DEFENDANT.,|

Farrington Barcalow } Mortgage
> Bated
) Nov. 18th, 1863.

Oulver Barcalow,
Book X page 309.

To secure $600.

Farrington Barcalow ) Mort* iurs
to s Diited
Ann Barcalow ) Nov. 20, 1863.

Book X page 312.
To secure the interest on Two Thousand Dollars to her
during life, and at her death to go to the children.

Judgment, Somerset Circuit Court

William N, Adair, J
£ Amount, $181 56

T vs* .
James Kinsey and Jacob L. Sutphen, )  Sept. 18, 1868.
The above are liens on the tract or lot purchased by Mr.

Galpin, and further the title is imperfect in other respects.
J. D. BARTIN’E.

10















Between
ELIAS W. RARICK,
Appellant,
and Y On Appeal

DANIEL SANBORN, and
TUNIS C. STRYKER,

Appellees

APPELLANT’S POINTS :

I.

The rule is well settled in New Jersey, that at least
as to lands encumbered by mortgage, which have been
conveyed away by the owner, they are to be applied to
the satisfaction of the mortgage in the inverse order of
alienation.

IL

But the purchaser who is entitled to such relief must
be a purchaser for a valuable consideration, free from
any agreement or equitable obligation to pay the en-
cumbrance.

Shannon v. Marselis, Sax. 413.
Hoy v. Bramhall, 4 C. E. Green 463.
Stelle v. Andrews, 4 C. E, Green 410.

The real question is who in equity is bound to pay
the debt.

Weatherby v. Slack, 1 C. E. Green 491.
I11.

A conveyance in trust for the party bound to pay the

encumbrance will not relieve the land so conveyed from
the encumbrance.



And a purchaser from such a trustee—at least with
notice of the trust—or notice of such facts as would put
him on inquiry by which notice of the trust would be
procured, cannot be relieved.

Information sufficient to put on inquiry is full notice
to equity.

Willard Eq. Jur., p. 249.
Story Eq. Jur., §399-400a.
Hill on Trustees, p. 512, 513.

IVv.

The evidence shows that Sanborn had such a notice,
or at least information which would have put him on
inquiry by which he would have obtained notice.

V.

The deed from Sutphen to Barcalow was made and
executed on the 31st day of March, 1869, and the deed
from Sutphen to Hartwell was not recorded until the
2nd day of April, 1869, although dated February 20th?
1869, and as the record then stood, the Rarick lot was

the one first sold
vi» L4]

The tract of land was divided into three parcels.
On the 20th day of February, 1869, Sutphen the owner
conveyed two parcels, the easterly and the westerly
tracts, to S. S. Hartwell in trust; and on the 31st day
of March, 1869, Sutphen conveyed the centre lot, known
as the Rarick property, to Barcalow, the Kinsey judg-
ment being a lien upon all three tracts. At this time,
Sutphen, being the equitable owner of the lands held
by Hartwell, his land was first bound to pay the judg-
ment. This being so, can Sutphen by his trustee change
or destroy the right which Barcalow then had to have
the judgment paid out of Sutphen’s land? Or can
Sutphen by his trustee convey any greater or stronger
title than he then had ?

GASTON & BERGEN,
AWys for Appellant.
W. J. MAGIE,
Of counsel.






Between 10
ELIAS W. RARICK,

Appellant,
and

DANIEL SANBORN, et al.

Respondents. 20

ABSTRACT OF BILL OF COMPLAINT.
THE BILL SHOWS

I.

That the complainants are Daniel Sanborn and Tunis
C. Stryker. That on the 18th day of September, 1868.
William N. Adair recovered a judgment in the Somer-
set Circuit Court against one James Kinsey and Jacob *
L. Sntphen, for $149.28 damages and $32.28 costs.

It

That Kinsey was insolvent when judgment was pro-
cured and that Sutphen was solely answerable.

IIT.
That at the time said judgment was procured Sutphen 40
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owned in fee simple a house and lot in Somerville
described as follows, viz: Beginning at the side of
the New Jersey Turnpike road, at a corner of lot No. 5,
known as the property of William Barcalow; thence
running south 15 degrees west 3 chains and 79 links
to a stake or stone; thence north 5 degrees east run-
ning upon the line and bounded by the lot of James H.
Garnsey, the various courses to the side of the New
Jersey Turnpike road; thence South 62 degrees east to
the place of beginning.

Also a second tract “ Beginning at a stone for a cor-
ner in the middle of the New Jersey Turnpike road;
thence running south 15 degrees west 3 chains and
29 links to a stone for a comer; thence north 65 degrees
west 1 chain to a stake or stone for a comer; thence
north 15 degrees east 3 chains and 79 links to said road;
thence to the beginning.

20
Iv.

That on the 20th day of February, 1869, Sutphen and
wife conveyed to Samuel S. Hartwell a portion of said
lands by a deed dated on that day, acknowledged March
11, 1869, and recorded in Somerset Clerk’s Office April
2, 1869, in book A 4 of deeds, page 70, etc. The first
lot “Begins at a point marked on the northerly edge
of the curb-stone of the side walk on the south side of
said Main Street; it being also the northwest corner of

go Seymour C. Troutman’s tavern lot; thence south 12 de-
grees west 231 10-12 feet to the northerly line of the
church lot of Second Reformed Church; thence with
the same north 68 degrees west 25 feet; thence north
12 degrees east 231 10-12 feet to the northern edge of
the aforesaid,curb; thence along the same south 68 de-.
grees east 25 feet to the place of beginning. The se-
cond lot, lying between the dwelling house and a lot
owned by James H. Garnsey.and beginning at a point
marked in the north edge of the curb-stone at a point
30 feet easterly of the Garnsey line ; thence south 211-4
40 degrees west 75 feet to a point opposite to a re-entrant
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angle on tlie Grarnsey line ; thence south 15 degrees
west 155 1-12 to a point in the northerly line of said
church lot ; thence along the same north 68 degrees
west 19 1-2 feet to the Garnsey line ; thence along the
same north 13 1-4 degrees east 154 feet; thence north
75 1-4 degrees west 7 8-12 feet to a point marked on the
northerly edge of said curb; thence along the same
south 68 degrees east 30 feet to the place of beginning.”

K

That on the 31st day of March, 1869, Sutphen con-
veyed the remaining portion of said lot to Culver Bar-
calow by a deed dated and acknowledged March 31,
1869, and recorded May 12, 1869, in book Y 3 of deeds’
page 638, etc.

Vi

That August 13th, 1869, Hartwell by a warranty deed,
conveyed the lot secondly described in the deed from
Sutphen to Hartwell to Tunis C. Stryker, which deed
was dated and acknowledged August 13, 1869, and re-
corded September 2, 1869, in book B 4 of deeds.

VII.

That by a deed dated and acknowledged June 21,
1871, and on the same day recorded in said clerk’s office,
Hartwell and wife by a deed of warranty conveyed to
Daniel Sanborn the tract of land first described on* said
deed from Sutphen to Hartwell.

VIII

That Kinsey and Sutphen are both worthless and
that Sutphen has been adjudicated a bankrupt, and is
possessed of no property.

IX.
That an execution was issued upon said judgment
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and a lien acquired by said William K[ Adair upon 40
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the real estate of Jacob L. Sutphen and which he had
conveyed to Hartwell and Barcalow, and that although
such lien existed at the time of such conveyances, no
provision was made for its payment by either of the
said purchasers.

X.

That said judgment was an existing lien upon all the
real estate owned by Sutphen September 18, 1868, and
continues to be ; that complainants had no knowledge
of the judgment and the property was conveyed to them
free of encumbrances.

XL

That an alias fi. fa. was issued October 21, 1878, up-
on said judgment and that by virtue thereof James
Bergen, sheriff of Somerset County, levied upon a por-
tion of the land originally held by Sutphen and adver-
tised the same for sale.

X

That the parcel of land advertised for sale included
the land conveyed to Barcalow as well as a portion of
the land conveyed to the complainants by Hartwell.

XI1I1.

That Hartwell died insolvent in 1872, and complain-
ants had no remedy against him.

XIV.
That Barcalow conveyed his parcel to Elias W. Rar-
ick, who is now the owner.
XV.

Complainants claim that tlieir property is not bound
to pay the judgment until the property of Rarick is

10 exhausted, because the deed to Hartwell was dated
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February 20, 1869, and the deed to Barcalow was not
dated until March 81, 1869.

XVI.

That the whole premises were originally one lot, and
was divided by Sutphen into three parcels.

XVII.

That the only encumbrance upon the whole lot was a 10
mortgage of $2,200, and that the Rarick lot is worth
sufficient to pay that, together with the said judgment.

XVIII.

That the lands advertised included the Sanborn lot
and part of the Rarick and Stryker lot, and that with-
out the aid of the Court of Chancery the said sheriff
will sell it.

XIX..

Prayer for injunction restraining the sale of the land
described in the advertisement as belonging to the com-
plainants, and also for subpoena.

30
Abstractof Answer of Elias W. Rarick.

1.
Admits, the judgment, insolvency of Kinsey and
Sutphen.

11.

Admits,the conveyance to Hartwell, but denies that
Hartwell was ever the owner, and claims that he was
only trustee, and sets out the declaration of trust. 40
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111.

Claims that Sutphen sold to Plumer and that Hart-
well only held the title as trustee, and that when San-
born purchased of Plumer he knew the manner in
which Hartwell held the title, and himself brought the
declaration of trust from Sutphen to Hartwell with an
order to transfer to Sanborn upon certain conditions
being complied with.

IK

That the property of Rarick was first sold; that the
property of Stryker was the second sold, and that the
property of Sanborn was the last sold.

K

Admits that Barcalow purchased, and that his deed
was dated and recorded as set out in bill of complaint,
but charges that Hartwell was only trustee, and that
Sutphen and Plumer received all the money that was
paid.

n.

That he was ignorant of the judgment, and that no
provision was made to him for its payment.

YU.

Admits the intended sale by sheriff; that Hartwell
was dead, and his estate insolvent to a certain degree,
but not wholly or entirely so.

VIII.
Denies that his (Rarick’s) property is first bound,

but charges that the property of the complainants is
first bound.

IX.

Charges that the complainants knew of Hartwell’s

40 trust when they purchased.









Between

DANIEL {SANBORN and TUNIS
0. STRYKER,

Complainants, On Bill,

and ) )
for Injunction.

WILLIAM N. ADAIR, and others,

Defendants.

Examination of witnesses & c., taken before the subscri-
ber. a Master and Examiner of the Court of Chancery of
New Jersey, at his office in Somerville, on the
day of January 1875, in a cause pending in said Court,
between Daniel Sanborn and Tunis O. Stryker Com-
plainants, and William N. Adair and others Defendants,
in the presence of Alvah A. Clark, Esq., Solicitor for and
of counsel with the Complainants, and James J. Bergen,
Lsq.? Solicitor for, and of counsel with the defendants, on

due notice, the service whereof is admitted.

I. N.DILTS,

Master and Examiner in Chancery.
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Mr. CLARK, of counsel with the complainants offers in
evidence a deed from ;Samuel S. Hartwell and wife to Tu-
nis C. Stryker, dated August 30th, 1869, and recorded
September 2nd, 1869, in Book B. No. 4 of Deeds for Som-
erset. County, page 40, and marked by me “Exhibit A. Ex

parte complainants.”

A deed from Samuel S. Hartwell and wife to Daniel
Sanborn, dated June 21st, 1871, and recorded June 21st,
18771. in book H, No. 4 of deeds for Somerset County, page
554, and marked by me “ Exhibit B. ex parte complt/s.”

Also a Fi. Fa. de bo.nis et teiris issued out of the Som-
erset Circuit Court, on a judgment in favor of William N.
Adair, against James Kinsey and Jacob L. Sutphen. test-
ed Oct. 21st, 1873, and returnable to December Term 1873,
judgment obtained on or about September 18th, 1873,
which writ I have marked “Exhibit C. exparte Compl’t.”

DANIEL SANBORN, of the County of Somerset be-
ing sworn on his oath saith : I am one of the complain-
ants in this case: I am now the owner of the premises con-
veyed to me by Samuel S. Hartwell and wife, by deed da-
ted June 21st, 1871; I have known this property about
forty years; since I purchased it, 1 have put on it a three
story brick store house containing two stores; I knew the
whole of the property formerly owned by Jacob L, Sutphen
before any division was made; I had no knowledge of a
judgment in favor of William N. Adair against James
Kinsey and Jacob L. Sutphen at the time I purchas-
ed; there was no provision for the payment of
that judgment by me, to my knowledge; I knew nothing
about it, and there was no arrangement made for its pay-
ment through me; I first learned of this judgment a short

time before mv building was put up; Mr. Bartine came to



me and the money, he said he had orders to collect the
money; he then told me of the judgment; I might have
heard of the judgment before; I can’t say, but then was
the first that it made any impression on my mind; there
were a great many rumors of incumbrances, and that I
hadn’t a good deed; this may have been one of them, for all
I know; this was while I was putting the building up; I
got my deed June 21st, 1871, and I put up the building
next year; I think about the first of August; the property
known as the Rarick property, in my judgment, at the
time I purchased was worth three thousand dollars; I
don’t know what it brought at public sale; when 1 come to
reckon by the foot, it would be worth more than I
said, without the building; it is worth a hundred dollars a

foot, and is thirty-eight feet wide.

This cross-examination so far as it does not relate to the
examination in chiefis to be considered evidence in chief

for the defendants.

And being Cross-Examined says:

] Galpin dug the first cellar on this lot; I had agreed
fo sell it to him; that cellar was afterwards partly filled up;
i, Galpin did not buy that lot, he had an agreement for
I can t tell why he did not take it; that he was afraid
0 the title I suppose; there were a great many rumors and
>ad reports about the title; this was before I commenced

to build my stores.
Qucs. Of whom did you purchase that lot?
ns. Of George W. Plummer; he lived at Newark.

Ques. State the particulars ofyour bargain with Mr.

Inmmer. and vour conversation about the lot?

10
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(Objected to for the reason that it is not cross examina-

tion.)

Ans. Our conversation was very little; it was simply to
ao-ree on the price; Mr. Sutphen introduced me to M.
Plurner; he introduced Mr. Plummer as the owner of the
lot; there is where he said the ownership lay; I first appli-
ed to Mr. Sutphen in regard to purchasing the lot; I rath-
er think I supposed Sutphen to be the owner; when I went
to Sutphen I did not kn>w that Mr. Hartwell held the ti-
tie to the lot; I made a contract in writing with Mr. Plum-
mer for the purchase of this lot; it was explained to me that
Mr. Hartwell held the title, when I first spoke to Mr. Sut-
phen about the lot, in answer to my questions; I was not
told that Hartwell was holding it for him; I asked about
the title, and he (Sutphen) said the title was in M-
Hartwell, and he would give me a warranty deed; Sutphen
told me that Hartwell owned the lot; I don’t think it was
in them words; he answered that the title was in Mr. Hart-
well, and asked me if that was good enough; I did not
know Mr. Hartwell was not the owner when I entered in-
to the,contract with Mr Plummer; I supposed I was buy-
ing ot Mr. Hartwell; lot of Mr. Plummer in this way; M.
Plummer reported that it cost him $2593, but that he had
no deed for it; that is all; I only wanted to explain that he
had no deed for it: I think he said he bought it of M,
Sutphen.

Ques. Did not Mr, Sutphen give you the declaration of
trust made by Mr. .Hartwell to him, to bring t0 Somer-

ville, and give to Mr. Hartwell at the time you purchased';

Ans. Not to my knowledge; I think I brought some
thing up, but I did n >t know what; I think I brought mp

something.



bring to mind how I paid the first part; one note I have here
was for $1100; that was one half; this note was made to the
orderof George W Plummer; J waspresent when this lot was
sold at public sale; it was struck oif to Samuel S. Hartwell; I
had no recollection about it until Mr. Sutphen told me

then it came to my mind; I had forgotten about the sale.

Ques. If Mr. Plummer bought of Sutphen, how could
you suppose that Hanwell was the owner ?

Ans. Mr. Sutphen said the title was in Hartwell, and
he would give me a warrantee deed, and further explained
that it was not all paid for by Plummer, and he had got no
deed.

Ques. Then you knew that Mr. Hartwell was not the
°wuer, although he held the title, and would make the

conveyance?
s;Ans. I don’t see how I could possibly know it..

Adjourned to Tuesday, January Sth, 1875 at 10 A. M.

Further adjourned to Thursday, January 7th, at 10 1-2
A. M. ] -V -

Parties met pursuant to adjournment.

H. M. Gaston, Esq., appearing for the defendants.

Qnes. Upon your return from seeing Mr. Plummer, to
Somerville, did you call upon Mr. Hartwell, and if so, for

what purpose?

ns' I must have called there to get my deed, but my

recollection, don’t serve me at all about it.

Ques. Had you any written authority from Mr. Sut-
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phen to Mr. Hartwell, authorizing him to make or deliver

you a deed?

Ans. I have already stated that I was under the ira
pression that I brought something to Mr. Hartwell, hutl

didn’t know what it was.

Ques. What was the result of your interview with M.

Hartwell at your return?

Ans. I got the deed; I cannot tell whether immediate-
ly or not; 1 have no recollection of any hesitancy on his

part to give me a deed.

Ques. Did he not decline to give you a deed, and did

you not again go and see Mr. Sutphen?

Ans. I am under the impression that Mr. Hartwell did
not hesitate at all to give me a deed; I don’t recollect any

hesitancy at all.
Ques, Upon the papers you brought from Plummer?

Ans. I don’t remember bringing any irom Plummer,

might have done so; it was from Mr. Sutphen, if any-
thing,

Ques. Would you expect, and did you expect Mr.
well to convey to you that property, upon your simple

statement that you were entitled to a deed, and without

any writings?

Ans. What I did do 1 don’t know; I should expectany|
man to be satisfied in some way, that I was entitled jiM

deed before he would give it,

i

Ques. Did Mr. Plummer write to Hartwell, by yoU*ji

Ans. Ifhe did I don’t recollect it.



Ques. When you called upon Mr. Hartwell, did he ex-
amine any papers that you brought with you, in your

presence?
Ans. I don’t think he did; he might have done so.

Being shown paper marked “Exhibit 1, on- the part of

the defendants.”

Ques. Have you any doubt that that is one of the pa-

pers you brought to Mr. Hartwell from Mr. Plummer?

Ans. I don’t see any reason for doubting of it; I have

no recollection of it.

Ques. What papers do you remember were made and
signed by you at your interview with Mr. Plummer on the

day of the purchase?

Ans. There was some kind of an agreement that day;
whether the notes were given that day or afterwards, I

cannot tell.

The interview with Plummer was before I got the deed;

eight days-—as appears by the date of the paper I have

in my hands.

Ques. Don?% you remember, independently of the pa-
per, that you didn’t get your deed till several days had

elapsed after your bargain with Plummer?

Ans. No sir, I don’t recollect anything about it; with-
out the papers I couldn’t even tell you the year when the

thing occurred.

Ques. At what place did you see Mr. Sutphen as to

this business?

Ans. At his store in Newark; I had known Mr. Sut-

10
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phen for a number of years; had lived a near neighbor to
him here in Somerville for a number of years; I met and
saw him and Mr. Hartwell frequently while Sutphen lived
here.

Ques. Was not the public sale of Mr. Sutphen’s prop-
erty at which you say you were present, spoken of asa

good-sale, at the time of it?

Ans. I can’t tell you whether it was or not; I seem to
think I remember that at the sale the property was first
up as an entire property; 1 think it brought the most by
selling it in pieces; I have no way to get at how much
more it brought in parcels than altogether; I have no way
to answer that question, as I don’t run very close after
my neighbors’ business; I have no doubt at all, that at
the time of the sale I new the prices at which the several
lots were struck off; two lots to Mr. Hartwell; my property
where I live is on the same street as this in question, and
about five doors west of it; I don’t remember of any other
business I had at Newark, except to purchase this proper-
ty when I bought it; it was not the first time I had been
at Mr. Sutphen’s store; I was in the habit of calling o

him; (Shown paper marked Exhibit 2, Ex parte Defts.)
Ques. W hat is this paper?

Ans. Itis an agreement between Mr. Plummer and
myself for the sale of that land; J. L Sutphen, the attest*
ing witness to that paper is here now present; I. can’t an-
swer whether one or two copies of this agreement were
signed; I have looked and cau’t find any; I don’t thinkI

had any; if one only was signed, I don’t remember M

30 held it; I don’t remember how we fixed that.
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Ques. WHat did you pay or give at the time of the ex-

ecution of the contract, if anything?

Ans. There appears to he a note there for $100, accord-
ing to the contract; I must have given the other note the
same day; here is another note for $1100, bearing the

same date as the contract.

Ques. Having entered into this contract and given
these notes for the whole purchase money on June 13, 1871,
have you any doubt, now, that you brought with you, on

your return home, papers which show the transaction?

Ans. Is it necessary to put it papers; he has shown me
an order ami I am satisfied of that; there is a paper there

that I acknowledge, but not papers; that is my answer.
Question repeated.

Ans. I do not recollect of papers.

You have shown an order, and I am under the impress-
ion now, that I brought that order; I think I can tell why
Mr. Hartwell did not give me a deed on my'return on the
13th; it couldn’t have been possible, hardly, for him to
have had time to have done it; according to my recollection I
didn’t have to go to Newark a second time before I could
get my deed.

Ques. Did you not take Exhibit No. 1 on part of the
defendants, on vour second visit to Newark, and show it to
Mr. Sutphen, and did not he thereupon write an order to
MV. Hartwell to deliver you the deed?

Ans. If go, I don’t recollect it.

Ques. Please examine paper marked tf Ex No. 3,” and

afresh your recollection on that point?

10
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Ans. 1 can’t fetch any recollection of ever going to
Newark a second time on that business; am not sure; I de-
livered the notes to Plummer at the signing of the contract;
until you showed me the notes, I was of a contrary im-

pression; I can’t pretend to say when I did it.

Ques. I will put a paper in your hands which may re-
fresh your recollection, Having read the paper whichlI
have shown you, what do you say now as to the time of
the delivery of the notes?

Ans. I don’t see anything to change my opinion at all;

Mr. Hartwell has been dead several years.
January 22d, 1875, at 10 1-2 A. M.

Examination of Daniel Sanborn resumed.

In Chief, by Mr. Clark, for Complainants.

I had no knowledge of the Adair judgment prior to my
purchase; I did not hear the rumors with respect to title
before I purchased; I think I heard these rumors mostly
the next year after I received my deed; I made some in-
quiries of a lawyer about them; I went to Mr. Clark and
by Mr. Clark’s advice, I went to Mr. Gaston; Mr. Gaston
satisfied me it was all right; it was in February 1873 that
I went to Mr. Gaston’s; I felt fully satisfied after talking
with Mr. Gaston, that I had a good title.

Ques. You say Mr Sutphen said Mr. Hartwell would
give me a warrantee deed, and asked if that was not good
enough, or words to that effect; was there anything said
or any question raised about the title after that, betwe”

you and iSutphen?

Ans. No sir; I merely asked Mr. Hartwell if it waS

true that he would give a warrantee deed; he said it was,
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he said it was all right; he never in any way intimated to
me that he held this property in trust for Sutphen; I first
knew the contents of the letter from Hartwell to Sutphen,
and which it is said I carried to Newark, when it was pre-
sented here on the table the other day at the examination;
I first knew the contents of the papers sent by Sutphen to
Hartwell in reply to that letter, at the same time; I think
I had no knowledge of their contents until I saw them here
on the table.

Ques. Mr, Sutphen says he thinks you were made ac-
quainted with the substance of the letter written by him
to Hartwell at the time he wrote it; when did you first
know the contents of that letter?

Ans. At the same time I learned the other papers,

here upon the table.

Ques  Prior to your receiving your deed, did Mr. Sut-
phen in any way give you any intimation that Mr. Hart-
well was not the real owner, but only held this property in
trust for him ?

Ans. He did not.

Ques. Was not the only information given by him that

Mr. Hartwell was the owner and would give a good title?
Ans. Yes sir.

Ques. Was it publicly known here in'Somerville, that

Mr. Hartwell held this property in trust for Sutphen?

Ans. I am not able to answer that question; I can’t
m whether anybody knew it or not, or how many knew it;
I know nothing of anybody’s knowing it and yet it might
have been publicly known; amongst the rumors [ never
heard that.

10

20

30



10

20

12

Ques. Mr. Sutpheu says, his impression is that he
read you his letter of Jane 20th, to Mr. Hartwell before

sending it, did he or not?
Ans. He did not.

I had conversation with Mr. Sutphen after the com-
mencement. of these Chancery proceedings this fall; in

November or December.

(This answer objected ti, unless Mr. Sutphen was ask-
ed about it.)

If was at the Newark Collector’s office* 1 think they
called it.

Ques. Please state what that conversation was?

(Objected to because Mr. Sutphen. when on the stand

was not inquired of as to that conversation.)

Ans. It was about this trust deed; I inquired of M.
Sutphen if he thought he had ever said anything to ne
about it; he said he had no recollection of ever telling of ne
anything about it; he hadn’t said a great deal about this
until after this suit was. commenced; seemed to think it
was a matter of his own; on inquiring what he did say, he
had told me that Mr. Hartwell would give a warrantee
deed, and asked me if that was not good enough; and

these questions about that rested; that was his answer.

Ques. At the time of your purchase, what knowledge
had you that Mr. Sutphen, either directly or indirectly,

had any interest in this property.

Ans. I had no knowledge, only that he had been the

owner previously,

I am sixty-five years of age—past; at some times I am
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quite deaf; I have been troubled in that way as long as I

can remember.
Re-Cross-Examined by Mr. Gaston for defendants.

Ques. What did you understand when on your propo-
sal to Mr. Sutphen to purchase, he t >ld you he had sold to
Plummer, and when you went to Plummer and purchased
ofhim, what did you understand as to Plummer’s having

any interest in the property?

Ans. I understood that Mr. Plummer had agreed for it
and made payments so far that anything he done with it

would be right.
Ques. Payments to whom?
Ans. That’s more than I know.
Ques. Ofwhom did you understand he had purchased?
Ans. Of Mr. Sutphen.

Ques. Did you not understand that the payments made
by him had been made to Mr. Sutphen?

Ans. No, sir.

Ques. How did you understand the transaction of his

buying the property of Sutphen?

Ans, I don’t think I understand the meaning of the
question.

Ques. How did you understand that Sutphen was sell-
ing Mr. Hartwell’s property, and you buying Mr. Hart-
well’s property of a man in Newark; how could this be if

you supposed Mr. Hartwell was the owner of the property?

Ans. It appeared very clear to my mind, that Mr. Sut-
phen was acting in good faith as an agent.

10
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Ques. Did you ever hear from any person any such

idea as that?
Ans. No sir.

Ques, What did Mr. Sutphen tell you was the hitch

between him and Plummer?

(Objected to because there is no evidence that shows

there was any hitch between him and Plummer.)
Ans, I don’t understand that there was any hitch.

Ques. W hat did you understand was the state of the
sate between Sutphen and Plummer when you went to see

Plummer?

Ans. It was understood that whatever Mr.” Plummer

done would be made good.

Ques. Did you understand that Plummer had purchas-

ed of Sutphen?
Ans. I undersfco)d it was bargained for.
Ques. What remained unpaid of the purchase money?
Ans. 1 do not know.
Ques. Was any part ot it unpaid, did you understand?
Ans. Yes, sir.

Ques. How much?

Ans. I can’t tell; there didn’t appear to be anything

serious in the way.
Ques. Who told you this?

Ans. If it was told to me at all—which is my impress
ion—it was told to me by Mr. Sutphen; I told it before as

my impression.
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Ques. Please state all that you remember that Sut-
phen said on this point?

Ans. I cannot state the language; our talk was very

brief, Mr. Sutphen’s and mine.

Ques. State the substance of what he said on this

point?
Ans. I can’t do it.
Ques. Did you speak to Mr. Hartwell on this subject?
Ans. No sir.

Ques, Did you speak to Mr. Hartwell on the subject of
bow the property was sold by Plummer or Sutphen?

Ans. 'No sir.

Ques. Why not?

Ans. Mr. Hartwell told me he would give a warrantee
deed, and appeared fully satisfied; expressed himself as
pleased that I had bought it; that it was a good purchase,
a good property. *

Ques. When you were first examined as a witness in
this case, what papers connected with your purchase, did

you then remember to have been made or written?

Ans. An article of agreement; that’s all; I had a note

in my pocket; T didn’t suppose that had anything to do
with it.

Ques. Had you entirely forgotten the letter written by
Plummer to Hartwell? *

Ans. The order you mean; I had forgotten it.

Ques. Have you now any doubt but that after pre-

10
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senting that order to Mr. Hartwell, von afterwards saw

Mr. Sutphen in Newark at the time of thedate of his letter
to Mr. Hartwell?

Ans. From recollection I should doubt it; hut from
the fact of its being stated that I did see him, it removes
my doubts.

Ques, Having forgotten the whole interview, can you

now say what occurred, or did not occur at the interview?

(Objected to as an unfair question.)

Ans. According to my recollection there was no inter-

view.

Qaas. Can yon say that yon did n >t bring back to Mr.
Hartwell, Mr. Sutphen’s letter of that date?

Ans. No sir.

Qma. Can you say that Mr. Hartwell might not hare

read that letter to yon when he received it?

Ans. 1 can’t say anything about it.

Ques. How can you say that Mr. Sutphen did not

make you acquainted with its contents?

Ans. I never knew the contents of any such a letter

until I came here; I heard nothing to make me suppo™

Mr. Hartwell was not the true owner to give a deed.

Ques. Although the true owner to give the deed, did
yon not suppose that the bargain for the property wasjust

as Sutphen chose to make it when he sold to Plummer.

Ans. There appeared to be a fair understanding be
tween them; no jar; I supposed what we agreed to, "

other would carry out.
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(Answer objected to by Mr. Gaston, as evasive, and the

question repeated.)

Ans. I don t want to make an evasive answer; [ want
to make a correct one, and bow I am to do it any better
than I have, I don t understand; there seemed to be no
jar between; what Mr. Sutphen done and what Mr. Plum -
mer done, the other agreed to; I don’t see how that’s eva-

sive.

Ques. Did you not suppose that Sutphen in selling to
Plummer could ask what price, and make what terms he

pleased?

(Objected to because it nowhere appears Mr. Sanborn
had any knowledge of the agreement between Sutphen and
Plummer at the time it was made, and besides the ques-
tion is an improper one, being a supposition based upon
no fact.)

Ans. Immediately on the question being asked, the
witness answered ifyes sir,” before counsel had an oppor-
tunity to state his objection*

Adjourned to 2 1-2 P. M.

Ques. Did you ask Mr. Sutphen for what price he had
sold the property to Plummer?

Ans. 1 think not; I understand the price agreed upon
to be $2500.

Ques. From whom did you understand this?

Ans. I think Mr. Plummer told me he allowed $2500
for it,.

Ques. Did you understand it was wholly cash or part
trade?

10
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Ans. I never understood anything about it, how it

was to be paid.

Ques. when, ifever, did you first learn that Plummer

was to convey to Sutphen a lot of land on account of this
lot?

Ans. If1 ever learned it, it was this minute.

Ques. Did you go to Newark for the purpose of pur-
chasing this property of Mr. Sutphen?

Ans. If1I give a correct answer, 1 think I should say I

10 went to inquire about it.

Ques. Was it a sudden notion, or how long had you
thought about it?

Ans. It had come up rather suddenly.

Ques. Did you speak to any one on the subject of your

proposed purchase, before you went there?
Ans. Yes, sir.
Ques. Who?
Ans. Mrs, Kruesen.
Ques. Any one else?
Ans. [ think not.
Ques. Did she, Mrs. Kruesen, speak of this lot herself?

Ans. No sir, nor I to her—I never spoke to her about
the lot until I had bought it.

I mean I had spoken to Mrs. Kruesen about the purchase

of a lot on Main street, but not of this particular lot.

Ques, Why did you keep your proposed purchase so se-
cret from your family and friends?.
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Ans. I had no reason for telling of them.

Ques. Did you tell your son George of the purchase
before you got your deed?

Ans. 1 presume I did,

Ques. Do I understand you that you had forgotton
that Mr. Sutphen had sold any part or portion of his
former residence when you went to Newark, to see Mr.
Sutphen ?

Ans. I don’t think I had forgotten it, but did not
think of it at the time.

Ques. Do you mean that you had forgotten the sales
ofthe three parcels of this property?

Ans. It was all fresh in my mind when Mr. Sutphen
spoke about it ; that the deed was to come from Hartwell.

Ques. But had forgotten it before, do you mean to say?

Ans. I don’t know whether I had thought of it before

anot; I don’t remember that I did.

Ques, What did you go down with a view of buying,,
what part?

Ans. I went with a view of inquiring for the part I

got.

Ques. How came you to distinguish or separate this lot
hom the other narto of this property?

Ans. This was a small lot; it was all I desired.

Ques. W as there any visible line of separation between
this lot and the other parts of the property?

Ans. Not that I ever discovered.

y>
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Ques. But it was sold in separate lots, at the sale, was
it not?

Ans. Yes, sir.

Ques. And you went down with a view of buying this
particular lot, being one of the lots that was sold at that
sale, did you not?

Ans. 1 went to inquire about it.

Ques. Please tell us how, except, by its having ben

sold as a lot, you considered it a lot?

Ans. I don’t know of any other way to tell you it had

been sold as a lot, therefore I considered it a lot.

Ques. You went then, down to see Mr. Sutphen, to
inquire about this lot which had been sold previously, dd

you not, and the sale of which you remembered?

Ans. 1 went down to inquire of Mr. Sutphen about the
lot, whether I remembered the sale until I heard Mr. Sut-
phen mention it, I wouldn't like to say; but it was fresh
then,

Ques. But you say it was the previous sale of thela
that made it a lot to your mind, and nothing else, if I un'
derstand you? how then could you forget the previous sle

when you went to buy the lot that was made by that sale?

Ans. 1 do not say thatit was nothing else but the sde

it was a vacant lot; I looked upon it as a vacant lot.

Ques. Did this lot include in its width all of the aign

al lot east of the dwelling house on it?

Ans. No, sir.

Ques. Do you mean to be understood that when)dJ
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went to see Mr. Sutphen, you had no definite idea as to

the lot you proposed to purchase?

Ans. I wanted to inquire about the lot between the
hotel and the house.

Quee. Had you forgotten at this time that Mr. Sutphen
had sold that parcel now owned by Mr. Stryker?

Ans. I never knew that he ever did sell it any oth-

er way than at the auction; not to Mr. Stryker.

(Answer objected to as evasive, and question repeated.)

Ans. I don’t think I could have forgotten it; I think
Mr. Stryker had a building on it.

Ques. Then you had not forgotten the sale?

Ans. No, sir.

Ques. Had you forgotten at this time that Mr. Sutphen
had sold the parcel now owned by Mr. Rarick?

Ans. I don’t think I had.

Ques. When you reflected upon this proposed purchase
by you, of your lot, do you mean that as to that, you had
forgotten the sale by Sutphen, remembering the sales of

the other parts?

(Objected to as being indefinite as to time.)

Ans. The word reflected—I thought of purchasing in
the evening, or looking after it rather, and started the next

morning and did my business.

(Answer objected to as evasive, and question repeat6d,

Ans. I don’t say that I had forgotten any, but I do
say that I didn’t reflect on it much.

20
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Ques. Wlio had possession of the dwelling house new

occupied by Mr. Rarick, at this time?

Ans. 1 don’t think I can auswer the question; I think

it was Mr. Rarick.

Ques. You say Mr. Gaston satisfied you that your title

was all right—in what respect did you inquire?

Ans, How the claims came upon land that was sold in

lots.

Ques. What was the precise trouble about your title,

that you were anxious about and inquired of him about?

Ans. There appeared to be a judgmentagainst Sutphen
and Kinsey, which made a claim against the Sutphen

property.

Ques. Had you not at the time you consulted me as to

your title, contracted to sell this lot to Mr. Galpin?

Ans. Yes, sir.

Ques. .Did you not understand that Mr. Galpin object-
ed to the title, on the ground of other incumbrances than
this judgment, to wit, a mortgage of $2000, given byFar-
rington Barcalow, one of the tenants in common, at the
Commissioners’ Sale, when Sutphnn bought, also anoth-
er mortgage given by him to a New Brunswick bank,
and was it not these incumbrances that made the trouble

as to Mr. Galpin’s taking the property, as you understood?

Ans. I can’t define the incumbrances; but there were
other incumbrances just as Mr. Gaston states, that he ob-

jected to, but I can’t define them.

Ques. Was not the trouble with Mr. Galpin, wholly

about these other incumbrances?
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Ans. Mr. G-alpin would not give me the satisfaction to
know what he most stood on; I offered to take him to a

lawyer—he objected; that I couldn’t give him a clear title.

Ques. You have sworn that I told you that your title
was all right, is that' true?

Ans. I meant to tell the truth, when I said so; I think
that Mr. Gaston said so.

Ques. Did he say that he had made a search of the
title?

Ans. No sir.

Ques. Did he not say that he had made no search of
the title?

Ans. 1 don’t recollect of that; he did say he understood

about the property; about the commisioners and all that.

Ques. Do you mean that Mr. Gaston said that this

Kinsey judgment was no incumbrance on the property
which Mr. Sutphen had sold?

Ans. That was my impression,

Ques. Had he ever any other connection with this prop-
erty, to your knowledge, than having been one of the com-

niissioners, that sold it to Mr. Sutphen?

Ans. To myknowledge it wasn’t even that; it was only
hom what Mr. Gaston told me, that I knew he had any

connection with the property.

Ques. What did he tell you as to his connection with
this property, or his knowledge of its title?

That lie had been a commissioner and understood
the whole thing',

10
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Ques. Do you mean to charge Mr. G-aston with having
told you any misstatement of law or of fact? if so please

mention it?

(Objected to because it may be a question to be deter-
mined by this suit, and if so the witness can’t tell whether
Mr. Gaston was correct or not.)

Ans. I should rather be excused from going into any-
thing that will cause bad feeling.

(The witness declines to answer this question further by

advice of his counsel.)
Adjourned to Tuesday January 26, 10 A. M.

January 26th James J. Bergen, Esq., appeared to co

duct the examination instead of Mr. Gaston.

Ques. I understand that you said Mr. Gaston told you
that the title to this property was perfect, did you not?

(Objected to because previously inquired into and an

swered.)
Ans. That is the purport of what I said.

Ques. Did you not consult Mr.'Gaston, with a viewof
bringing asuit against Mr. Galpin, for non-performatf($||1

his contract to purchase?
Ans. No, sir.

Ques. At an interview bad with Mr. Gaston, about
this time, did he not inform you that Mr. Galpin had a

good defence to a suit you might bring on that contract?

Ans, 1 have no knowledge of ever inquiring with re’j

ence to bringing a suit against Mr. Galpin; I had 110
of doing that.
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Ques. Was not the Kinsey judgment talked about be
tween you and Mr. Galpin, and was it not understood that
it was an incumbrance that could be arranged in case of

sale?

Ans. It was talked about and I never understood that

it could not be arranged.

Ques. It was considered an incumbrance on your lot?

was it not?
Ans. 1 believe it was not considered so generally.

Ques. In your conversation with Mr. Galpin, was or
was not the Kinsey judgment considered an incumbrance

on your lot?

Ans. It might have been; Mr. Gralpin refused to define

his position; said 1 couldn’t give a clear title.

Ques. Was or was not this before your conversation
with Mr. Gaston, when you say he told you the title was
all right?

Ans. I think Mr. Galpin and I did talk about this be-
fore this particular.talk with Mr. Gaston.

In Chief by Mr. Clark:

Ques. From what did you gather the idea that Mr
Sutphen was acting as an agent?

Ans. From a conversation.

Ques. When you say that you supposed Sutphen could
make price and terms to Plummer as he pleased, from

what did you form that opinion?

Ans. 1 did not suppose he would do anythin& contrary

20
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to the wishes of Mr. Hartwell, but would act faithfully

in it.
Ques. In what capacity?
Ans. In the capacity of an agent.

Ques. When you inquired of Mr. Gaston, as to title,

did you consult him as a lawyer or a friend?
Ans. As a lawyer.

Ques. State if you please what he said in relation to
this title?

Aug Well the first part was about what lots were sold
first; then he explained to me that a man might have a
large tract of land that was incumbered; he might divide it
up into lots and sell it all; after he got through selling, the
incumbrances would have to fall on the last that was aold,
If that wai sufficient to pay the incumbrance, the other
lots would all be clear, and if u >t sufficient, take the Ilast
that was sold and so on back until the incumbrance was
satisfied. The two vacant lots having been conveyed to
Mr. Hartwell before the house and lot were sold, was the
reason that he gave me for mine being .clear; I paid him

for his advice.

Ques. What is that paper? (shown paper.)

Ans. That is the receipt from Mr. Gaston for the ad-
vice It is in Mr. Gaston’s handwriting (offered in evi-
dence, and marked °‘-'Exhibit E.” Ex parte compl’ts.),

Ques. Dil Mr. Gaston speak to you about this declara-

tion of trust at that time, or at any time before this ex-

amination?

Alls. No, sir.



Ques. Before you went to Newark to inquire about
11this vacant lot, did you know the number of feet it con-

litained, and its depth?
Ans. No, sir.
Ques. In what way did you know it was a lot?
Ans. There was no building on it.
Ques. No building on what?

Ans. On that lot I bought; it was what we term a va-
|[ cant lot.

Ques. How much space was there between the Rarick

property and the hotel property, which was vacant?
Ans. 1 can only give it by guess; about thirty-two feet.

Ques. Before you went to Newark did you know wheth-
erany, and if any how much of this vacant lot belonged to

the iiarick property?

Ans. I didn’tknow anything about it; I bought twenty-
five feet front.

Ques, Did you have a search of that property made;
and if not, why ?

Ans. 1did not have a search made; the deed was to
ooe from from Mr. Hartwell, and considered perfectly

good by me.
D. SANBORN.
Sworn and subscribed before me, January 26th, 1875
I. N. DILTS,.
Master and Examiner in Chancery.

JACOB L. SUTPHEN, of the city of Newark, a wit-

20
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ness produced on behalf of the defendants, on his oath
saith :

1 now reside in Newark, and formerly resided in Somer-
ville; when in Somerville, I owned a house and lot; it was
sold at.public sale-; I think in February 1869; it was sod
in parcels; three parcels; one to Culver Barcalow, and two
to S. S, Hartwell; Mr. Hartwell held the title in trust;
(Shown paper marked Ex. No. 4.) This is the declaration
of trust; so far as Mr. Hartwell is concerned, the promis-
sory note mentioned in this paper is paid, and he is releas-

ed therefrom,
Ques. When was he released from this note?

(Objected to as irrelevant.)

Ans. 1 do not remember when; it was while Mr. HtfM

well lived; the latter part of his days; I cannot refer to
the date; I do not remember how much remained
this note at the time the deed was given; perhaps $1

>

do not remember.

Ques  Mr. Sntphen, please to give us a history o fj |
purchase of this property by Mr. Sanborn, with the new-

sary circumstances?

Ans. My recollection is that Mr, Sanborn, in H B
Claflin & Co’s store, in New York, asked me it I
the lot in Somerville, lying west of and adjoining * JS
Brick Hotel. I told him that I did not, that I
it to George W. Plummer; I remarked to him
thought it was a good time to purchase it of him, i
sired to; I gave him the address of Mr. Plummer, an 1
far as 1 can recall the circumstances, either the

Plummer, came t |||
“store in Newark, and stated that lie had purchasedg " |
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of Mr. Plummer, and showed to me an agreement to that
effect; I refer to this agreement marked “Exhi bit No. 2.”
That’s all the inquiry made of me in purchasing the lot;
they left the store.

The next thing that [ know of the matter, Mr. Sanb »m
came to my store with a letter from 8. S. Hartwell, show-
ing me a letter from Plummer to Hartwell, and asking, as
I now remember, authority to deed the lot to Mr. Sanborn,
also asking for the deed of trust; I gave him the deed of
trust (Mr. Sanborn) together with a letter directed to S. S.
Hartwell, at Somerville, N. J.; this is the letter marked
HExhibit No, 3” from me to S. S, Hartwell; this Iletter
was written while Mr, Sanborn was in attendance; I think
he knew of the substance of the letter; the two notes referred

to in the letter could not have been delivered at that time.

Ques, Mr. Sanborn wished authority from you to re-
ceive the deed did he?

(Objected to, because there is no such evid«nee, and the
question leading.)

Ques. What was Mr. Sanborn’s business with you, at
this time?

Ans. It was to get the papers, and authority from me
to Mr. Hartwell for the deed ofthe lot in question to San-
horn. I don’t remember that Mr. Sanborn objected to the
authority or the terms of my letter. (The question that
procured the above answer is objected to as it pre-supposes
athing not proven, there being no evidence to show that
Sanborn knew the contents of the letter written by Hart-
well to Sutphen.)

1P
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from Sanborn, or was it made known to him, and its con-

tents?

Ans. I think it was made known to him, and there was

nothing in the letter that I desired to screen.

Qnes. Did you fiend the declaration of trust together
with the letter, by Mr. Sanborn, to Mr. Hartwell?

Ans. Yes, sir.

Ques. Why did you send the declaration of trust to Mr.
Hartwell?

Ans. Because that was the last *property that covered

the transaction between Mr. Hartwell and me, besides & .
think it was mentioned in the Iletter of Mr.

brought by Mr Sanborn to me.

Haitwell,

Ques. Mention how?

Ans. I do not remember exactly the phraseology ot the,

letter.

Ques. From the time Mr. Sanborn spoke to you about
purchasing this property, to the time of his obtaining the
deed, was there any intended concealment, or any conceal
ment of the fact that Mr. Hartwell held

trust?

the property m

Ans. Not that I know of.

Ques. Do you remember if anything was «aid to M
Sanborn, as to who was to convey, and whose property it

was, at different times?

Ans. Thie was some conversation about the title an

about matters pertaining to the purchase of the lot, am

.remarked to him that Mr. Hartwell’s warrantee deed
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thought would be good; and I think asked him if that was

not satisfactory?

Ques. How was it that he bought the property of
Plummer while Mr. Hartwell held the title?

Ans. The property was not conveyed to Mr. Plummer
because some part of a contract between Mr. Plummer and
myself had not been met by him; I do not rememember
that I stated that to Mr. Sanborn; I think I signed the
agreement as witness, in the presence of both Mr. Sanborn
anil Mr. Plummer, they both acknowledging their signa-

tures; I think they did not sign in my presence.

And being Cross-Examined says:

Ques. At the time of the purchase by Mr. Hartwell,
was not the fact th-»t he held as trustee for you, concealed
from the public?

Ans. Not that I kuow of intentionally concealed, it

may have been concealed.

Ques. Did you ever tell Daniel Sanborn that Hartwell

held this property in trust for you, prior to his purchase, I
mean?

Ans. I don’t think I ever did prior to his purchase; I
don’t remember that I did, prior to his first conversation
with me about the purchase of the lot.

Ques. Prior to the 21st day of June 1871, when he re-
ceived his deed, did you ever tell him anything like it?

Ans. On the 20th day of June, I think I made known
tohim the concents of the letter from Mr. Hartwell, which

expressly mentions it; that’s my recollection.

20
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Ques. Da yon remember whether yon read that letter
to Mr, Sanborn?

Any. That is my recollection; that is my impression.
Ques. Where were you when you wrote this letter?

Aus In mv store in Newark, on Market Street, 165,

at my desk, I presume, where I usually did my writing.

Ques. Do you remember of writing that letter at that
desk ?

Aus. I think I do sir; I oulln’t hive written it any-

where else.

Ques. You think you remember of having written it
there, because that was the place where you usually wrote

letters, and that’s the only reason is it not?

Ans I think not; I remember Mr. Sanborn being there
in that store, on that business; Mr. Sanborn when I wrote
the letter, was with me in the desk 1 presume; I
he was there; I don’t, as he was looking on the letter asl

wrote it.

Ques. Mr. Sutphen, can you swear that you read tiwt
letter to Daniel Sanborn, before you sealed it and directed
it to Mr. Hartwell?

Ans. That is my recollection.

Ques. Have you a distinct recollection of reading it to

him?
Ans. That is my recollection ot the matter.
Ques. I repeat the question?

Ans. That is my impression.



Ques. Mr. Sanborn has sworn that he never heard ofa
deed of trust, until after this controversy in this suit was
commenced, and that you never gave him any information
by which he might know that Mr. Hartwell held the
property in trust for you, or languags to that etfect; is or
is not your recollection at ail shaken by reason of such a

statement?
(Question objected to as improDer and illegal.)

Ans. Not shaken; I think the contents of that letter
were read to him?

Ques. Are you absolutely certain they were read to him?

Ans. 1 have already answered that is my impression.

Qies. Did you not tell Mr. Sanborn this fall, that you
had not in any way informed him that Mr. Hartwell held
this property in trust for you?

Ans. I did not tell him that.
Ques. Anything like it?
Ans, No, nothing like it.

Ques. Didn't you tell him that you had not told him
oi the deed of trust?

Ans. 1 did not; he is mistaken if he said so in that
shape.

Ques. Didn’t you tell him, that you had not told him
or Mr. Plummer of the deed of trust?

Ans. 1 could not have told him that, because my im-

pression is that Mr. Plummer knew it.
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Ques. Is it only an impression or a fact that M.

Plummer knew it before the Sanborn purchase?
Ans. I tli k he knew it.
Ques. Is that vo'ur only answer?

Ans. I had no object in cencealing it from Mr. Plum-

mer: that’s all I have to say in answer to the question.

Ques. You don’t know whether Mr. Plummer knew
that Mr. Hartwell held the property in trust, do you?

Ans. That is my impression.

Ques.  Your impression is, if I understand you correct-
ly. that the only information Mr. Sanborn received fiom
you in respect to Mr. Hartwell holding this property in
trust, was the contents of the letter which you informed
him of?

Ans. That’s my recollection.

Ques. How soon after you had written this letter did

Mr. Sanborn go away?
Ans. Immediately, so far as T remember.

Ques. There was no conversation between you and him
on that occasion in relation to the title, after you had seal-

ed the letter?
Ans. Not that I remember; I don’t remember.

Ques. The letter delivered by Mr. Smb >m iron M

Hartwell was sealed was it not?

Ans. I don’t remember that it was; I don’t lvmember

whether it was or not.

Ques. You don’t know whether Mr. Sanborn kuew the

contents of the Hartwell letter or not, do yon?
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Ans. 1 don’t know that he did, only as explained in
my reply.

Que;.  Only as explained in your reply, if he was made

aware of the contents of your letter to Mr. Hartwell?
Ans. Yes, so far as I know.

Ques. Why didn’t you tell Mr. Sanborn when there
was a talk about the title, and that Hartwell would e-ive a
warranty deed, and that it was really your property and only
held by Hartwell in trust ? \

Ans. 1 think I conveyed that to him by the letter, there
was no other way.

Ques. You had a talk about the title and about Mr.
Hartwell’s conveying it by warranty leed, prior to this time,
and there was nothing then said about the manner in which
Mr. Hartwell held it, is not that so ?

Ans I have no recollection about a prior conversation

about the matter with Mr Sanborn.
Ques. Well, prior to the writing the letter then ?

Ans. It was all at the j-atne time, sir, all under one con-
versation; that is the only time Mr. Sanborn and I discuss-
ed the matter that I remember.

Ques. Was it prior to the writing the letter, or subse-
quent to the writing the letter, or while you were writing
the letter ?

Ans, I think it was at the time I was writing the letter

that this conversation was had ; it is difficult to remember.

Ques. To whom did you ever tell prior to Mr. Sanborn’s

purchase, that Mr. Hartwell held this property in trust for

H)
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Ans. I think I told Mr Plurnraer, I may have told

others; I don’t remember, prior to his purchase.
Ques. Can you name another person?

Ans. I don’t remember any other person.

Ques. Immediately after the public sale of these lots,
was not the genuineness ol the sale questioned by Mr,
Barcaiow and others ; and didn’t you and Mr. Hartwell

both assert that it was a bonafide sale?

Ans. I have no recollection of saying at that time that j

it was a bona fide sale, but that Mr. Hartwell bought the

lots.

Ques. Was not his position as purchaser concealed from
the public?

Ans. I think the deed of conveyance was upon record,

that’s all 1 know.

Ques. Did not you and Mr. Hartwell have an under-
standing that it should be publicly known that he pur-

chased as trustee?

Ans. I don’t remember that we conversed about that
matter any further than when the title was made;

ways said that he purchased the lots at the auction.

Ques. Wasn’t it deemed advisable to keep it a secret
for the purpose of having the sale regarded as a bona fifa
sale, so that when you came to sell the lots again, persons
might be induced to give as much or more than he gave for

them at auction?

Ans, No sir, I always felt those lots would bring née

money; I always had that impression
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Ques, The sale was regarded as a good sale aOhafc
time, was it not?

Ans. By some, not by myself,
Ques. How much did the lots bring per foot front?

Ans. I think, I can only come near it—I think the lot
nearest the brick hotel brought $92 per foot; my recollec-
tion about the west lot, now owned by Sutphen, is that it
brought $63, or $65 per foot.

Ques. Why wasn’t your conveyance to Hartwell a con-

veyance in trust, instead of a warranty deed?

Ans. He proposed to hold the lots for me in that shape;
I wished to borrow some money from him.

jues. Why wasn’t your declaration of trust put upon

record ?

Ans. I don’t know why. sir; I had an impression it
Was.

Ques. From the time it was executed in whose custody
has it been?

Ans. As far as I remember in Mr, Hartwell’s hauds
and my own.

Ques. The letter from Hartwell to you delivered by

M. Sanborn, you haven’t, and don’t know where it is, do
you ?

Ans. No, sir.
Ques. How long since you have it? *

Ans. I think it was among some papers that were lost

at the time rtf my failure—a small package of papers was

20
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lost then, and 1 think it was among them if I preserv-

ed it.
Ques. You didn’t read that declaration of trust to M.
Sanborn before you enclosed it in the envelope, did yon?
Ans. I don’t remember that I did; the letter and do-
claration of trust were sent to Mr. Hartwell by me in 8

sealed envelope; that is my impression.

Ques. Was not the Rarick property sold at auction

subsequent to the sales of the Sanborn and Stryker lots?

Ans. It was sold one week afterward 1 think.

J. L. SUTPIIEN.
Sworn and subscribed before me, January 7th, 1875.\
I. N. DILTS,
Master and Examiner in Chancery.
Adjourned to Friday January 15, 10 A. M.
Further adjourned to January 22d, at same hour.
Adjourned to Wednesday Feb. 3rd, 10 A. M

Further adjourned to Feb. 9th, by parties, 10 A M

February 9th, 11 o’clock, A M., parties met pursuant

to adjournment. Mr. Clark appeared for complainant, an

Mr. Gaston for defendants.

GEORGE W. PLUMMER, of the city of Newark, m

behalf of defendants,- being duly sworn on his oath saiti.

I purchased this property next to the brick hotel, U
Somerville, in October 1870, of Jacob L. Sutphen, I
it to Mr. Sanborn the following summer—the summer <

1871; the consideration was the title of a house and a
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built and owned, and I couldn’t give the date of the trans-

fer with reference to my books.

Ques. Was there any matter which caused delay in the
completion of the arrangement with Mr. Sutphen P (Ob-

jected to as not pertinent to the matters at issue).

Ans, There was; I don’t distinctly remember what that
was precisely; it had reference to the property I was to
convey, as it was in an unfinished state when this transac-
tion with Sutphen took place; I conveyed this house and
lot referred to, to Sutphen, but I cannot give the date pre-
cisely without reference to my books, but I think it was in
the fall of 1870; did not get a deed from Mr. S.utphen
because the title was not in Mr. Sutphen’s name, and I was
introduced to Mr. Hartwell, a lawyer who resided here to
confirm a statement Mr. Sutphen made to me tuat this lot
would be deeded to me at any time in was required; I Caine
up to examine this lot befo.e I completed my bargain with
Mr. Sutphen; I think 1 went at that time to Hartwell’s
office, but did not see him—saw his brother; I think that
was the time but won’t state positively; Mr Sanborn called
upon me with reference to this lot in the early summer of
1871—not the day of the dite ol the contract—I had two
or three interviews with him before the contract was made;
at the first interview the preliminaries were talked over and
Mr. Sanborn obtained my valuation ’ of the lot. It would
be impossible for me t) give more than a general statement
of what happened; he made my acquaintance for the pur-
pose of ascertaining the value of the lot; I can’t give any
sentences that were used, only the general drift of the con-
versation; he came from Mr. Sutphen from whom he had

procured my address; he took dinner with me at thattime.
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Ques. Was Mr. Hartwell’s holding the title there spo-
ken of P

(Objected to as a leading question).

Ans. I don’t recollect that it was; 1 gave Mr. Sanbom
the price as $2,500; I next saw Mr. Sutphen to find out
about Mr. Sanborn I remember; the information I received
was satisfactory; I then came here to Somerville to M.
Sanborn in regard to the matter, and also Mr. Hartwell; I
spent most of the day in Somerville; Mr. Hartwell had in
the meantime recovered partially from his sickness, and 1
talked over with him the transaction with a view of pass-
ing the title to Mr Sinborn; Mr. Sutphen having in the
meantime made an arrangement by which the title couldbe
passed on my requisition; there seemed to be no obstacle
in thi way; Mr. Hartwell acquiescing in the proposed ar-
rangement with Mr. Sanborn, I saw Mr. Hartwell alone;
I took dinner at Mr. Sanborn’s that day; most of the day
was spent with Mr. Sanborn I think; I can scarcely like to
say the precise conversation had—but in a general way,
the whole matter was talked over with Mr. Sanborn I
mean the whole matter about the sale of the lot to M.

Sanborn.

Ques. Did you tell him all that you knew with respect
to the title and ownership of the lot, an 1 Mr. Hartwells

relation to it?
(Objected to as leading.)

Ans, I could n)t say that I did, as there was no special
necessity for so doing, so long as he was satisfied that I was

the owner.

Ques. Did he not then know that Mr. Hartwell held

the title to the property although you were the? owner



41

Ans. It would be impossible for me to tell what Mr.

Sanborn knew.

Qaes. When did he firsj; know that Mr. Hartwell held

the title although you were the owner, so far as you know?

Ans. I think he was mtde acquainted .with it; T will
recall that, an 1 put it in different language; he must have
been made acquainted with it, if through me, about June
13th, 1871, as that was the date of the consummation of

the sale,
Ques. How long was this interview before the date of
the contract? State as near as you can,

Ans. I couldn’t tell—not very long.

Ques. When did you next see Mr. Sanborn after the

second interview spoken of?
Ans. 1 don’t recollect of seeing him after that.
Ques. Was this contract signed at the second interview?

Ans. I could not say without referring to the contract
itself which you have, my impression is there was some

correspondence between myself and Mr, Sanborn.
Ques. Do you mean after the second interview?

Ans. I mean before and after the interview at Somer-

ville, with regard to the property.

Ques. What was the result of your interview at Somer-
villo, spoken of by you?

Ans. 1 agreed to sell the lot for $2,200 to Mr. Sanborn;
agreed in writing; verbally first and it was afterwards put
in writing of course; I don’t recollect where the contract

was made and signed; I know that 1 made the contract

myself.
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(Being shown papers marked “Exhibit 1 and 2” says:)

That is my handwriting; the body of both papers is in
my handwriting and they are both signed by me; as one is
witnessed by Mr. Sutphen, I suppose it must have been
made in Newark, as Mr. Sutphen was not here with me at
all; so far as my recollection goes, there was some corres-
pondence which brought about this result; I think on my
second visit to Somerville the matter was not concluded if
ray memory serves me; I have not made any search for
such correspondence; it has been my custom to preserve
all my papers filed, and I think I have that correspondence
I received from Mr. Sanborn; I am willing to produce itin

evidence.

Ques. In your conversations with Mr. Sanborn, did he
speak to you of how long a time he had wished to pur-

chase this lot?

Ans. He remarked that he had wanted to obtain pos-
session of that lot. or something to that effect; I don’t re-

call that he mentioned any time.

Ques. Did he speak of the time during which he had
wished to purchase?

Ans. Simply in this way I think*; “I have been want-

ing that lot,” or a general remark of that sort.

Ques. What was said as to Mr, Hartwell’s relation to

this lot at the time the contract was signed?

Ans. I don’t remember anything specific, but I dohave
a general recollection of something having been said at

some time about Mr. Hartwell’s title being a good one.

Ques, Did you never talk to Sanborn of the fact that
while you were the owner ofthe lot, he, Mr, Hartwell, held
the. title ?



43
Ans. Certainly.

Ques. Was not that matter known and understood in

all your interviews with Mr. Sanborn?

Ans. I can answer for myself what I knew and under-
stood, but I cannot answer for Mr. Sanborn what he knew

and understood.

Ques. Do you remember the circumstance or occurrence

of your first mentioning it to him specifically ?
Ans. 1 do not.

Ques. Can you say when or where it was that you first
spoke of it to Mr. Sanborn ?

Ans. 1 cannot,

Ques. Was it not before any bargain was made between
you?

Ans. 1 have no recollection as to that.

Ques. Have you any doubt about your having told Mr.
Sanborn that Mr. Hartwell was the man to make convey-

ance of thi-i lot before any contract was executed?

Ans I cannot say that I told him, but 1 know that it

was well understood in Somerville.

Ques. Can you say that Mr. Sanborn did not accompany

you at any-time on your visit to Mr. Hartwell?
Ans. My recollection is that he did not.
GEO. W. PLUMMER.
Sworn and subscribed before me February 9th. 1875,
I. N. DILTS,

Master and Examiner in Chancery.
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JOHN D. BARTINE, Esq., called by the defendants,
is objected to by counsel for complainants, on the ground
that he is attorney of record in the case of Adair V3 Kin-
sey and Sutphen, on which execution was issued, and any
communications had with Sanborn after his purchase in re-

lation to this property are privileged ¢ >mmunications.
Witness being sworn says:

I am and for a number of years have been an attorney at
law, residing at Somerville; I have been practicing here over
nine years; while Mr. Sanborn was owner of the lot next

the brick hotel here, X made a search as to his title.
Ques. What was the result of that search ?
(Objected to because illegal).

Ans. I advised Mr. Galpin, for whom [ made it, not to

take the property.

Ques. W hat connection had Mr. G-alpiu with the prop-

erty at that time ?

Ans. Mr. Galpin, I understood had agreed to purchase
it ot Mr. Sanborn.

Ques. Do you remember when or about what time you

made the search P

Ans. 1 am not certain about the time, but think it was
late in the winter or in the spring of 1872; I think there
were some mortgages uncancelled of record affecting the
title; I think also there was a judgment procured by the
Delaware, Ijackawanna & Western Railroad Co., against
Farrington Barcalow, on which an execution was issued,
and a sale made under it to Pyson French, and by hm
conveyed to John Whitenack, and there was no deed m

record from John Whitenack to any one; the deed fietB
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the sheriff* purported to convey all Farrington Barcalow’s
interest in that property; there were other matters I think-
so far as shown by the records, which I thought affected
the title; there was also a judgment in favor of William N.

Adair against James Kinsey and Jacob L. Sutphen; X was
the attorney on record for plaintiff of this judgment.

Ques. Had you any conversation with Mr. Sanborn rela-
ting to this search or to his title to the property, as the at-

torney of Mr. G-alpin for whom you was acting ?

Ans. I had“twoor three short conversations with Mr.

Sanborn about those matters.

Ques. Did you talk to him of this Adair judgment,

among other incumbrances, and what was said?

Ans. 1 did; he came to me one day on the street and
asked me it that matter of the Adair judgment could not
be arranged in some way, and I told him.I thought it could,
that I would interpose no objection to any arrangement the
parties could make in the matter; this conversation occurred
in the street, opposite the Ten Eyck House; I don’t pre-
tend to give the exact words, but I have given the substance
of the conversation.

Que”.  In your conversations with Mr. Sanborn about the
title did you state to him the difficulties that you had dis-
covered P

Ans. 1 stated to him generally that the title was imper-
fect and T could not pass it; I do not remember that I told
“itn all the objections, but I told him there were uncanceled

mortgages standing’against it,

Ques. Mr. Sanborn testifies that Mr. Galpin stated no

Particular objection to the title; and in substance that he
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could not ascertain what the precise *difficulty was; was
there any withholding from Mr. Sanborn purposely, what

the particular objections to this title were ?

Ans. Not on my part, nor on the part of any one to ny

knowledge; I can’t state how soon after making the search
I had a communication with Mr. Sanborn about it; it was
three or four years ago; I think however it was soon after

or about the time we completed the search.

Ques. in these conversations with Mr. Sanborn was the
fact of the Adair judgment, or its being an incumbrance i
on the premises in question, in any way disputed or denied j

by Mr. Sanborn P

Ans. It was not to my recollection; I think he knew

it; this time I speak of was in 1872.
Cross-Examined by Mr. Clark :

Ques. Did not Mr. Sanborn tell you that the Adairjudg-
ment was not an incumbrance on his lot because it was
first, in the last conversation he had with you in respectto j

this matter ?

Ans. I don’t think he did—he may however ha\e sad

so, but if he did it was after the property had been given j
up by Mr. G-alpin; my impression is now upon reflectwal
that he has stated that to me, and that he did soah J
the time this present controversy commenced, nothin0
that kind was said at the other conversations of

have spoken in relation to the title.

>

(Objected to because it relates to matters which occuire<|

after this controversy'began, and does not relate t0 |||1

thing spoken of i*n the exainination-in-chiei).

Ques In the last conversation had with you inrefoj||
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to the Galpin purchase, do you recollect whether or not
Mr. Sanborn stated to you that lie had examined the dates
of the several sales of the Sutpben property, and he was
advised that his having been sold first, was not liable to

the Adair judgment, or words to that effect?

(Objected to because no cross-examination, and an at-

tempt to make the parties’ declaiations evidence in his own
favor.)

Ans. I do not remember that he said to me any such
thing in any conversation relating to the Galpin purchase,
at or near the time the search was made, either at the last
or any other conversation on that subject; he may have
made that claim some time after, when I wanted him to

pay the Adair judgment; Mr. Adair has got his money.

Ques. What is the fact in relation to the judgment? as
to the judgment being paid or assigned?

Ans. I think it has been assigned; [ think to Culver
Barcalow.

1.

Sworn and subscribe 1 before me, February 9th, 1875

I. N. DILTS,

Master and Examiner in Chancery.

HUGH M. GASTOM, Esq., offered as witness and ob-
jected to the same as Mr. Bartine, he having been attorney
between Hartwell and Sutphen as to the declaration of
trust, and was consulted by Mr. Sanborn in respect to the
title and was his attorney at that time:—Being sworn wit-
ness says:

« 1 was present when Mr. Hartwell purchased this lot in
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question at public auction, myself; Mr. Hartwell and others
attende | the sale as friends of Mr. Sutphen; I know that
Mr. Hartwell was not in the first place an actual purchaser
of the lot at all; it was a mere formal transaction, although
he signed the conditions of sale and appeared to be a
purchaser; a short time afterwards he became interested in
the property substantially by reason of his having endorsed
a note of some considerable amount for the accommodation'
of Mr Sutpiien;. it now appears that I drew a declaration
of trust, being paper marked “Exhibit No, 4” in this
cause; both these parties are personal friends of mine; I
did the work without any charge, as I had all the other
matters relating to Mr. Sutphen’s title to that property
when he became the purchaser; I told a number of persons
that Mr. Hartwell was not in fact the owner of the proper-
ty; but my impression is, that in the first place at least.
Mr. Hartwell hud Mr. Sutphen both gave out, and spoke
of the affair as a sale; after some considerable time, I think
it was generally understood, that Mr. Sutphen was the sub-
stanfial owner of the property; I don’t know this is true,
but such is my impression; Mr. Hartwell, although living
within 159 yards of the lot, never took any possession, or
interfered with the lot all the time he had title to ny
knowledge; after Mr. Sanborn had as I understood con-
tracted with Mr. Galpin for the sale of the lot, and diffi-
culties had been started with reference to the title, I hav-
in(@ been one of the commissioners who sold the property to
Mr. Sutphen, as land belonging to the widow and heirs of
Wm. Barcalow, deceased, endeavored to explain and re-
move the supposed difficulties: I had conversations with
Mr. Galpin, Mr. Bartine. his lawyer—gave Mr. Clark sone
papers—releases, &c., which I had and which 1 supposed
would remove all questions; I never made any search of

the title to this property, to my knowledge; I don’t thin*
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I have ever seen any search or abstract of the title concern-
ing it; I was informed by all parties of this Adair judg-
ment Mr Sanborn, included among them; its existence, or
its being an incumbrance upon the property was never de-
nied by any one to my knowledge; I never knew until very
recently, and don’t know now precisely the order of the
conveyances by Mr Sutphen; I never examined the records
for that purpose, or saw to my knowledge an abstract of
the several deeds; I am not aware that I have ever read
the pleadings in the present case, or had anything to do
with preparing them; Mr. Sanborn consulted me profess-
ionally, with reference to his title, the date I have forgot-
ten, but suppose it to be'the date of the receipt, February
18th, 1873; 1 suppose I am debarred from stating what
my advice to him *vas on that occasion, but would be very
willing to do so upon the question of Mr. Sanborn or his
counsel; I always regarded the objection, made by Mr. Bar-
tine, except as to the Adair judgment, as not being well

based either in law or fact.

. Monday, February *22d, 1875.

And being Cross-Examined says:

1 was the friend of both Mr. Hartwell and Mr. Sutphen.
mid in a measure their confidential friend; I suppose that
by reason of that fact I wils called upon to draw the decla-
ration of trust; I know nothing about Mr. Stryker’s pur-
chasing except the fact of his taking possession of it, and
had no communication with him to my knowledge; I never
saw Mr. Hartwell exercise any acts of ownership or con-
trol over tin Sanborn lot, or the Stryker lot; he may have
done so but I never knew it; prior to the commencement

the building on either lot, I don’t know who had posses-

10

20

30



10

20

30

50

sion or control of the premises—my attention was not call-
ed to it.

Ques. Did any one exercise more control over the lots

than Mr. Hartwell to your- knowledge?

Ans. I have spokeu of the lot deeded to Mr. Hartwell,
I am quite sure that he never had any actual possession of
that lot—it was vacant; as to the possession of the other
lots before the building. I can’t answer, because I don’t
know; I refer to the lots now occupied by Mr. Stryker and
Mr Rarick; I think I did not understand that Hartwell
received a deed for the Stryker property and the Raiick
property—though it may have been so.

Ques. What property did you understand was sold and
conveyed by Sutphen to.Hartwell ?

Ans. The property that Hartwell held the title to at the
time of the declaration of trust was this lot in question, as
I understood it; I mean that Mr. Hartwell’s connection
with the property was his having the deed and not any ac-
tual possession the oroperty whatever; I have an im-
pression and am almost sure that while Mr. Hartwell so
held this title, a controversy arose between Dr. Troutman
the owner of the hotel property, and Mr. Sutphen, with
respect to the exact division line between the lots, and that
I was consulted by Mr. Sutphen and examined th- ground
with him in reference to that controversy; there may have
been a controversy in that regard prior to the sale, perhaps
was I refer to a renewal of it after the sale; I can’t an-
swer whether Troutman brought suit against Sutphen be-
fore the sale; I may be mistaken, but my impression is that
there was a renewal of that controversy after the sale and
small stakes put along the line; I am very uncertain as to

' dates, but my impression is that it was while Hartwel|



51

held the title, and that he consulted me about it, bu't of

this I am not certain.

Ques. Yon say you were consulted by Mr. Sanborn with
reference to his title; did you not explain to Mr. Sanborn
that this title was g#ol ani not liable to the Adair judg-

ment until the Ririck property hal been exhausted ?

Ans, I njver assumed to state to Mir. Sunburn the order
ol the sales of the different lots, because I didn’t pretend
to know; he may have mentioned the order of the sales, and
it he stated that his sale was first, or one of the first, I
then told him that it was the last property that was sold
that would be first liable in equity; I said nothing to Mr.
Sanborn at the time of his consultation with me about the

declaration of trust.

Ques. Did you not explain to George Sanborn in behalf
of his father that this lot could not be answerable for the
Adair judgment, because the Rarick property was sold sev-
eral days after the vacant lots and that was worth sufficient
to pay the claim ?

Ans. I have a very vague recollection of having talked
with George Sanborn—1 think I did however—and don’t
remember what our conversation was; I could not have told
him as to the dates of the different sales, because I didn’t
know, and never pretended to know.; my advice was asked

e-bout questions of law and not questions of fact.

Ques, On the 18th of February, 1873, after a call made
hy Daniel Sanborn, were you not called upon by George,
and asked if you knew of any claim that could be brought
against this lot.; and did you not answer that you knew all
about that property from the time it was sold by commis-
sioners up to that time, and that his father was perfectly
safe, or words to that effect ?

20



52

Ans." As I stated before I have a very vague recollection

of the mere fact of having talked with George Sanbormn
about the matter; what I told him I cannot now remember,
but / am positive and certain that I never told him orany-
body else that the Adair judgment was not a lien upon the
property, because it was an a knitted incumbrance by all
parties with whom I conversed on the subject; I think itis
just to me now to state that Mr. Sanborn, after I had told'
him that in my judgment the property was free of the par-
ticular incumbrances and trouble, that Mr. Bartine, as
counsel for Mr. Galpin, had alleged against it, referring to
the incumbrances as the share of Farrington Barcalow as
tenant in common-that then Mr. Sanborn wanted to know
why he oouldn’t hold Galpin on his contract, and 1 told
him he could not because of this Adair judgment, which
was a thing he was perfectly acquainted with and wanted
no advice from me about, unless it may have been as to the
order of liability of the different lots irrequity, upon the

basis of the dates of the different sales as given by him.

*Ques. Did not Mr. Sanborn and Gcorge both tell you
at all times, that there was no intention to press the sale
to Mr. Galpin, and was not the conversation which you
have just related a conrersation held between yourself an,

Mr. Clark, and not Mr, Sanborn ?

Ans. As to the first branch of the question I cannot say
what George said, I have no recollection of it, but-Iain
very clear and very positive as to my conversation with sh
Sanborn; I remember it distinctly, it was at the close o
our conversation, and my recollection is that we both were
standing up when it occurred; the fact that Mr. Sauborn »
short time after this conversation resumed his possission o

w ivilla nip alwivs sunpose thit this conversation o
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mine had decided him to end the pending sale to Mr, Gal-
pin; Mr Sanborn admitted that the Adair judgment was
an incumbrance on this lot; my impression is, but it is very
imperfect, that when Mr. Sanborn came to see me he knew
all about the incumbrance of this judgment upon the lot,
and the talk was very little about that at that time; the
great body of our talk was with respect to the effect of the
judgments and mortgages against and given by Farrington
Barcalow, are of the tenants in common; I was very clear
myself that they were no incumbrances; (all the answer
ab>vo objected to as evasive, surplusage and irresponsive;)
and then Mr. Sanborn spoke of seeing Galpin upon his con-
tract, in substance, I can’t give the words; I told him he
could not because this judgment was an admitted lien on
the property; Mr, Sanborn understood the difficulty I sug-
gested and that was the end of our conversation; I don’t

pretend to give the words of course, but the substance.

Ques. Was not that a conversation had with Mr. Clark
and not with Mr, Sanborn ?

Ans. The conversation I refer to was a conversation had
by me with Daniel Sanborn in my office, standing un to-
gether, but I have no doubt that if I talked with Mr. Clark
npon the subject, as I think i did, I told him substantially
the same thing I told Mr. Sanborn.

Ques. Was not the question about this judgment being
a lien discussed upon consideration of the propriety of
bringing a suit for damages, or filing a bill for specific per-
formance against Mr. Galpin; and was it not considered a

bar by reason of its bjing an unsettled lien P

Ans. There was no discussion at all as to this judgment
being a lien on the whole property; I never heard that mat-

ter doubted by any one in all mv numerous conversations
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about the matter, it was merely referred to as a tact, and '
he asked if he could sue G-alpin, this is my recollection;
there was a short conversation about suing Galpin, it not
lasting over a minute or two, as he, Sanborn, was about

leaving.

Ques. You say now an admitted lien—an admitted lien
upon the whole property you mean, do you not, not a set-

tled lien upon any portion of it?

Ans. I mean an admitted lien upon the whole property
and every part, and settled upon the whole property and

every part of it at law.

Ques. Do you mean that Mr. Sanborn admitted that
this judgment wasa lien upon his particular lot, and that the

rest of the Sutphen property was in no way bound for it?
Ans. No.

Ques, You did not tell George dSanb jrn of the declara-
tion of trust, did yon?

Ans. I suppose not, for I had forgotten it entirely; I
appear in this cause for Culver Barcalow—Gaston & Ber-
gen does, rather—my partner has had to do with the case

more than 1 have.

In Chief:

I was one of the executors of Samuel S. Hartwell deed,
and among bis papers, [ think the last summer or fall, I
found the declaration of trust, and the Iletters of Messrs.
Sutphen and Plummer which have been offered in evidence
in the cause; until that time I had totally forgotten that
there had been a delaration of trust, or that I had drawn
it; the substance of the transaction between Mr. Sutphen
and Mr. Hartwell, however, that he held the title for Mr.
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Sutphen, I always knew, and always lemembered; I wish
to state that I had nothing to do with the conveyances from
Mr. Sutphen to Mr. Hartwell and Mr. Rarick, for the va-
rious lots—never knew the dates and don’t now know the

dates of their conveyances.
Re-Cross-Examined:
(Being shown Exhibit A. on behalf of the complainants).

Ques. Who is the subscribing witness to this, and who

took the acknowledgment?

Ans. It appears that I was the subscribing witness and
took the acknowledgment.

(Being shown an envelope directed to S. S'. Hariwell, and

post-marked Newark, June 22).

Ques. Is not that the same hand writing as that of “Ex-
hibit No. 1,” ex parte Def’ts?

Ans. I should think it was, but I am not sure; I sup-
pose it to be Mr. Plummer’s handwriting, though I know
nothing of his writing except from the papers that are here;

I don’t know the man except as a witness here.

Ques. Was not that order enclosed in that envelope
when you found it?

Ans. 1 don’t know; I should think probably not, how-
ever, from the difference in the dates; I know nothing about
the papers at all; I mean the particular enclosure of the

papers, except as I see them here.

In Chief:

1 wish to say that although I witnessed and took ac-
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knowledgment of the deed shown me, I had nothing to do

with the transaction except as the acknowledging officer.
HUGH M, GASTON,

Sworn and subscribed before me February 22d. 1875,

I. N. DILTS,
Master and Examiner in Chancery. _
Adjourned to March 6th, 1875, at 10 1-2 A. M.

SAMUEL J. GALPIN, of Somerville, a witness for the

defendants, being duly sworn on his oath saith:

The date of the contract for the purchase and sale of this
lot west of the Ten Eyck House, between me and Mr. San-
born, is Nov, 18th, 1871; I have the original contract now
before me; I caused a search of the title to be made by Mr
Bartine some time in the month of December, 1871; 1 thdh
asked him to make one; he did "not make it right away, it
was some little time after that; I think it was in the month
of February 1872, that he g ive me the results of his search;
it was either February or March; he gave me at that time
a paper showing the results of his search;' I showed that
paper to Mr, Sinborn very soon after he made the search
and gave me the paper; it was either in February or March
1872; 1 have that paper here now. (Paper here offered in
evidence and objected to by Mr. Clark on the ground that
Mr. Sanborn’s attention was not called to it at the time &
the examination). (Paper marked “Exhibit No. 6. m

part of Def’ts).

Ques. W hat conversation had you with Mr. Sanborn
on showing him this search? state the substance as near &

you can ?

(Objected to for the same reason.)
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Ans, I asked Mr, Sanborn if he knew there were liens
on that property? His answer was he did not; I then told
him that there was, and that I had a paper on which there
was a minute of the liens and incumbrances; I then showed
him the paper, and called his attention to it two or three
times; at that time and afterwards, too; he didn’t have
much reply about the mortgages; he went to Mr. Hartwell’s
office at one time together with me to see if we couldn’t
make some arrangements, to know something about it; I
think the Adair judgment was spoken of between us at the
first interview we had; when I showed him the search;
when I called his attention to these liens and incumbrances,
he said have you seen Mr. Barcalow about that; my reply
was “I have nothing to do with Mr. Barcalow, my contract
is with Mr Sanborn;” we went to see Mr. Hartwell about

the claims that were upon the lot—the property—to know
about it.

Ques. Did Mr. Sanborn ever deny that this judgment of

Adair’s was a lien on the property?
(Objected to as leading and immaterial.)

Ans. He did not.

Ques, Did you ever talk to Mr. Clark, the counsel of
Mr. Sanbrrn, respecting thé title?

(Objected to as immaterial.)

Ans. 1 did.

Ques. Did Mr. Clark claim that this Adair judgment
was no lien upon the property?

Ans. He did not: after I contracted for this lot, Mr.
Van Deventer wanted some dirt, and wanted the privilege

m taking out some for filling up his lot, and he went to
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(iicfin2 and carting th.3 dirt away, the trees were removed
first however; this was before my search was obtained, a
cellar was partly opened on this lot by reason of this dig-
ging—about one third; when I got the search,-1 quit oper-
ations; it remained until sometime in the summer filled
with water—complaint was made of it as being a nuisance,
and Mr. Kershaw, the hotel keeper in the Ten Eyck House,
made a bargain with Mr. Melbmrn to fill it; I told him to
make the best bargain he could with Melbourn, and I would
see him satisfied; Mr. Sanborn commenced removing the
rubbish from the lot in the spring of 1873, if I recollect

right; he erected a building during that spring or summer.

Ques. Mr, Sanborn has testified that you did not tell
him the grounds of your objection to the title, and that he
didn’t know what the grounds of your objections were is
this true?

Ans. No sir.

And being Cross-Examined, says:

The objections I told Mr. Sanborn I had against the title
were, that judgment of Mr. Adair’s against Mr. Sutphen
was my leading point; I showed him that paper the
search—there were two mortgages that were not satisfied
on the record—it shows them there on the search; at the
time the search was made, they were good on the book of
mortgages—they were not canceled of record; I mentioned
no other objections than the two mortgages and the judg-

ment named on the search—nothing special.

Ques. Were there not other objections, and did not Mt

Sanborn ask you to inform him what they were?

Ans. Yes, he asked me if there were other objections,
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and I told him I couldn’t tell what they were, but the
record would show it.

Ques. If the Adair judgment had been cleared away,
would you have taken the title?

Ans. No, sir.

Ques. You say you had a talk with Mr Clark, did he
not tell you that the Adair judgment was no lien upon this

lot if the other property was sufficient to pay it?
Ans. I don’t know how that was answered at the time.
Ques. Why did you go to Mr. Hartwell’s?

Ans. Mr. Sanborn wanted to go there to get some in-

formation.

Ques. Wasn’t it because he had received his title from
Mr. Hartwell?

Ans. There was nothing said about that at the time;

the conversation was about the incumbrances. -

Ques. You have said that Mr, Sanborn did not deny
that this judgment was a lien—did he ever acknowledge
that it was a lien?

Ans. He never told me yes, he thought it was, he didn’t
deny it and he didn’t admit it; I told him it was; I must
have talked with Mr. Sanborn three or four times in refer-

ence to that .titie.

Ques. Did he not on overy occasion ask you for all the
objections, and were you not unable to give him all the

objection to the title?

Ans. I consilere! that I had given him, enough to re-

lease me from the contract; I asked him particularly to se-
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cure me against this judgment that was on the property,
and he refused to do—I mean the Adair judgment; the
only way I can answer further, is by giving the answer on

the bottom of that paper there, meaning the search.

Ques. The search says, “The title is imperfect in other
respects:” did you at any time tell him in what other re-

spects the title was imperfect?

Ans. I don’t remember I did; Mr. Sanborn never made
any objections to me to releasing me from the contract; I
don’t know that he ever said to me I need not take it un-

less I wanted it, or anything like it.
In Chief, by Mr. Gaston:

Adjourned to 3 o’clock, P. M.
Parties met as before pursuant to adjournment.

I don’t recollect whether I Informed Mr. Sanborn oi all
the objections to the title that I knew of when he inquired

of me.

Ques. Had you any interest or purpose to conceal the

objections from him; did you intend to do so?
Ans. N®, none at all.

Ques. What objections to the title do you know now

not in this search?

Ans. I don’t know whether there is any or no.
S. J. GALPIN.
Sworn and subscribed before me, March 6th, 1875

[. N. DILTS,

Master and Examiner in Chancery.



CULVER BARCALOW, of Somerville, in the county

of Somerset, fur defendants, on his oath saith:

Ques. After Mr. Sanbgrn had purchased this property

what occurred between yourself and him in reference to it?

Ans. Mr. Sanborn called at my store and asked me if
there was any questiou as to the title to the property; I
told him that I believed the title was perfectly good except
as to the Adair judgment; then he spoke to me about other
liens upon the property, and I told him any other liens upon
the property were cut off by the commissioners’ sales; that

they had an interest in the money but not in the property.

Ques. Do you know whether the other incumbrances
were spoken of and particularly defined or not, or whether

other liens were spoken of generally?

Ans. There were other liens spoken of by me; I think I
mentioned a mortgage which had been given to my mother
for $2,000, of a mortgage that was given by Farrington
Barcalow to the Bank of New Jersey as collateral security
ior endorsed notes, also a judgment against Theodore Bar-
calow obtained against him, I think by Ten Eyck and af-
terwards assigned to Dr. Troutman; I said to him that
those were all cut off in consequence of the sale by the

commissioners.

Ques. Theodore and Farrington were your brothers and
tenants in common with your sisters and yourself of the

property, at the time of the sale, were they not?

Ans. Farrington and Theodore were tenants in common

with myself; my sisters’ parts had been deeded away.

Ques, Where was this conversation?
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Ans,- At the time, just when Mr. G-alpin had stopped
digging the cellar.

Ques. Did you ever have any further conversation with
Mr. jSanborn on the subject?

Ans. 1 did; Mr. Sanborn came to me and wanted me
to buy the lot, offered to take $2,100, and before he left
the store $2,000; I deelinjd to purchase; this was a short
time after the first conversation, probably a month, may
be more, I can’t tell; it was before Mr. Hartwell’s death;

10 the question was discussed about Mr. Hartwells deed, I
told him he was all safe so far as he was concerned because
Mr. Haitwell was responsible; I told Mr. Sanborn that

Mr. Hartwell never owned the lot, really.

Ques. Did Mr. Hartwell do business at that time him-

self, and.how long did he continue?

Ans. I went immediately from that second conversation
with Mr. Sanborn to Mr. Hartwell’s office; he was m his

office doing business at that time.
And being Cross-Examined by Mr. Clark, says:
20 Ques. When did Mr. Haitwell die?

Ans. 1 think in the spring of 1872.

Ques. For how long a time prior to his decease washe

unable to do business?

Ans. 1 did business with him in February and Mach

as he died in April, but not in his office, in his bed-room.

Ques. Did he do any business in his office for the @ae

of six months prior to his decease?

Ans, I think he did.
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Ques. Within three months prior to his decease?

Ans. That I can’t say, for I wasn’t here only occasion-
ally from January to April.

Ques. Wasn’t he confined to his room during the last
three months of his life?

Ans. Not entirely, he was in his parlor within three
months of his death; it might have been in his house and

not in his office that. I saw him after this conversation with
Mr. Sanborn.

(This conversation or alteration was made by the witness

after the testimony was read by the Master.)
CULVER BARCALOW.
Sworn and subscribed before me. March 6th. 1875,
I. N. DILTS,
Master and Examiner in Chancery.

Mr. Gaston of counsel with defendants here states that
his testimony is closed.

March 31st, 1875.—7 1-2 P. M.

Mr. Clarli on behalf of the complainant, and Mr. Gaston

for defendant appeared pursuant to adjournment:

TUNIS C. STRYKER of Bridgewater, a witness tor
the complainant, on his oath saith:

I suppose I am one of the parties to this cause.

Ques. At the time of the purchase of your property of
Mr. Hartwell, what knowledge had you of a judgment in
favlorl(é)f Wm. N. Adair against Kinsey and Sutphen?

. [

L (Objected to as immaterial, the pleadings not claiming
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that his property is answerable to this claim as between tha

several lots.)
Ans. I had no knowledge of it.

Ques. Was there any arrangement made for the pay-

ment of the judgment to which you were a party?

Ans. No, sir,

Ques. ‘When did you first learn that Hartwell held this

property in trust?

Ans. I don’t know when, but not long since, it; was af-

ter ~“this suit was commenced.

Ques. What was the value of the property owned by
Mr. Rarick at the time he purchased it?

Ans. I would judge about six thousand dollars.
And being Cross-Examined says:

I have heard the bill in this cause read; I have been here
one day as a witness, while Mr. Sanborn was under exam-

ination for five or ten minutes.

Ques. Have you contributed anything towards the ex-

penses of this suit?
(Objected to as impertinent.)

Ans. Yes, sir.

Ques. How much?
(Objected to for same reason.)
Ans. Twenty dollars.

Ques. W hat interest have you in this suit?
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(Objected to because the bill shows that Mr. Stryker’s

property was advertised and the answer admits it,)

Ans. The interest I had into it was my propertv was
advertised on account of this judgment and I thought my

property was clear—Hartwell told me so when I bought it.

Ques, When did you purchase your property as respects
the purchases of the other lots by Sanborn and Rarick; be-
fore or after them ?

Ans. Before.

Ques. Have you auy fear that either of those lots are

not sufficient to answer this judgment in value?
Ans. I think not, I haven’t had any fear.
Ques. How are you then concerned in this suit?

(Objected to because the witness has already answered

by reason of his property being advertised.)

Ans. By seeing or knowing my property was advertised,
and I was concerned about it—was surprised to see it; I
did not know there was anything back on it, and I was in-

formed I was interested in the suit.

Ques. Has ecither .of the parties to this suit, or persons
owning the other lots, ever claimed to your knowledge that

your property was first answerable to this judgment?
Ans. I think so,

Ques. Who?

Ans. I think Mr, Sanborn; I misunderstood the ques-

tion—my answer is—no, sir.

Ques. How long after Mr. Sanborn purchased his lot be-
fore you knew ot it?
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Ans. I couldn’t tell, but it was quite some time

Qaes, State as near as you can, how long after you

was informed of it?

Ans. I have no recollection scarcely at all about it, I
couldn’t tell.

Ques. Did you learn the price Sanborn had paid?
Ans. No, sir.

Ques. Did you never know?

Ans. No, sir, I never have known.

10 Ques. E-id you ever hear that he purchased of a Mr.
Plummer of Newark?

(This examination objected because not a cross-examina-

tion,)*

Ans. I have heard he purchased of a person in Newark,

I didn’t know the name.
Ques. How long ago did you hear that?

Ans  Soon after he. purchased, I don’t know how long,

after he purchased or traded, I didn’t know which.

Ques. Learning that Mr. Sanborn had purchased or

20 traded with a man in Newark for this property a short time
after his purchase, did you not understand that this rnanin
Newark with whom he traded or purchased was the actual

owner, although Mr. Hartwell held the title?

(Objected to because the question presumes that the wit-
ness knew that Mr. Hartwell had not given a title to that

man in Newark.)

Ans. I didn’t know any thing about it; I didn’t know
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this man held the title until after Mr. Sanborn traded or
purchased; I supposed Mr. Hartwell was the owner, until
I heard in the store that Mr. Sanborn had purchased or
traded for it; I don’t know which; that was the first I
knew anything about it.

Ques. Doyou mean that you supposed that this man in
Newark had purchased the property from Mr. Hartwell be-
fore Sanborn’s purchase?

Ans. 1 don’t know sir.

Ques, What did you understand the nature of this

transaction between Mr. Sanborn and this man in Newark
to he? *

Ans. Nothing, no more than I’ve heard that Mr, San-
*born had become the owner of it—traded or bought it, I
don’t know which.

Ques. You knew then a short time after Sanborn pur-
chased, that some man in Newark exercised the right to
dispose of this lot—did you not?

Ans. Yes, sir,

Ques. Do you mean that at that time you still thought
Mr. Hartwell owned it?

Ans. I didn’t know but what he did as near as I can
recollect.

Ques. Can you give any explanation of your understand-

ing of this purchase, or the idea that Hartwell was the
owner ?

Ans. 1 can’t.

By Mr. Clark:

20
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Ques. At the time Mr. Sanborn received his deed, did
you know whether he received it from this man in Newark,
or from Hartwell?

Ans. 1 did not.

T, C. STRYKER.
Sworn and subscribed before me, March 31st, 1875

I. N. DILTS,

Master and Examiner in Chancery.

GEORGE W. SANBORN, of Somerville, a witness for

10 complainants, on his oath sakh:

I am a son of Daniel Sanborn; I am 31 years old; in
the years 1872 and ’73 I was in business here in Somerville
with my father and Cox & Quick; I lived with my father
during that time; my father then consulted with me insore
matters of business that he had on hand; 1 think I first
heard of the title to the Hartwell lot being defective was
after he had bargained with Mr. Galpin, and he Galpin had
bea:un to diar the cellar; it was after that a matter of con-
versation between me and my father; information in regard

20 to the title to that lot was given to me gratuitously by Mr

Gaston.

Ques. Did you have a conversation with Mr. Gaston in

relation to the title; if so, when and what was it?

(Objected to as immaterial and what Mr. Gaston said

could not affect the rights of the defendants).

Ans. About the time that Mr. Galpin was digging tk
cellar I was sitting in Mr. Barcalow’s drug store one evenr
ing' Mr. Gaston came in and took a seat near by mean .

ot 2

asked me this question: he said, ‘ George, what is them
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ter with Mr. Galpin, is not he going on with the building?"
I replied “he has heard some of the mad dog stories that
are afloat in legard to the title." Mr. Gaston asked wheth-
er father and Mr. Galpin had any writings of sale drawn
up? I replied yes, I believe so. He said then your father
is all right; I told him that did not make any difference,
father did not mean to push it; Mr. Gaston then said, “I
will explain to you how it is in regard to a piece of proper-
ty which has a judgment against it; take a piece of property
which has a judgment resting on it, if you divide this piece,
of property in one hundred parts and sell one lot after an-
other, so long as the unsold lots are worth the amount of
the judgment those sold are perfectly clear; so it is with
this property; Mr. Stryker’s and your father’s were sold
first—the house and lot several days afterward—consequent-
ly this judgment must fall on the house and lot, and the
law will place it there; and about two weeks afterwards the
same conversation passed between us almost word for word
the same.

(This whole answer objected to.)

Ques. By reason of what did you happen to have the

subsequent conversation?

Ans. Mr. Gaston gave it of his own free will and

accord—1I did not ask him for it.

Ques. Did you have any other conversation with him in

relation to it—if so when and what was it?

Ans. About the time my father began the work of the
present building that stands on that lot; while they were
aying up the foundation, there were so many rumors about
in regard to the title, that I advised him to go and talk with

Mr. Gaston; he left me and returned in a short time, and
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showed me a receipt sighed by Mr. Gaston, on the strength
of which I went to Mr. Gaston and asked him this questions
“Can you tell me whether there is any claim resting on this
lot of my father’s?” he replied “it is perfectly clear, I know
all about it, I was one of the commissioners on the sale of
that estate—have no fears, you are all right; I was ihe
cause of Mr. Culver Barcalow buying it; and if there had
been auy claim resting against it, I would not have advised
him to buy it;” about two weeks after that—perhaps a lit*
tie longer—but a short time, 1 asked him almost the same
question, and told him if he knew of any claim whatever
against that lot, there should be no more work done towards
the erection of a building, and that what was my fathers
I was interested in; he said, “have no fears, go ahead, you

are all right, I know all about it.”

(A1l this answer objucted to for the reasons stated above.)

Ques. Why did you go to see Mr, Gaston the second

time?

Ans. I had no particular reason that I know of, only
that there were so many rumors afloat; nothing in either oi
these conversations was said about a declaration of trust; 1
first heard of a declaration of trust after this suit—these
proceedings were commenced; how long after I can’t say; I
I first heard that Mr. Hartwell was not the true owner of

these premises after these proceedings were commenced.

And being Cross-Examined, says:

All this talk T had with Mr. Gaston was after my father

purchased.

Ques. Was this judgment the only trouble you heard
0f about the title?
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Ans. 1 heard there were old claims, but Mr. Gaston as-

sured me the commissioners had settled them,
GEO, W. SANBORN.
Sworn and subscribed before me, Nov, 6th, 1875,
I. N. DILTS,

Master and Examiner in Chancery.












	Vol43_C05



