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SUMMONS. 

THE STATE OF NEW JERSEY TO CHARLES E. 
SCHROEDER. 

You are summoned to answer the an~ 10 
nexed complaint of Clarence H. Conover in 

(SEAL) an action at law in :the Atlantic County 
Circuit Court . And take notice that unless 
~ou file your answer to the said complaint 

with the clerk of .the Atlantic County ,Circuit Court, at 
Mays Landing, New Jersey, within twenty days after 
service upon you of this writ and the annexed complaint, 
plaintiff may proceed in the suit, and judgmenl may be 
entered -against you. And see notice endorsed hereon. 

W ,it!1ess, Hon. ~he~dore W. Schimpf, Judg~ of th_e 20 
Atlantic County C1rcu1t Court at M'ays Landmg, this 
third day of August, 1926. 

LEE F. w ASHINGTON, 
AttorneJ). 

WM. A. BLAIR, 
Clerk. 

80 



2 Complaint 

COMPLAINT. 

AT .LANTIC COUNTY CIRCUIT COURT. 

CLARENCE H . CONOVER, 
10 Plaintiff, 

Action at Law. 

20 

so 

'VS. 

CHARLES E. SCHROEDER, 
Defendant. 

Complaint. 

The pla,intiff, Clarence H. Conover, who resides in 
the City of Pleasantville, in the County of Atlantic and 
State of New Jersey, s·ays that: 

1. At all times herein stated, plaintiff has been and 
is an architect, practicing as such ,in and around the City 
of Atlantic City, in the County of Atlantic and State of 
New Jersey, and duly registered and licensed as such 
under the laws of said State. 

2. On or about the seventeenth day of August, 1925, 
the defendant, Charles E. Schr,oeder, employed plain-
tiff to prepare for him, the said defendant, preliminary 
sketches, plan5, d '"awings and spec:f1cations for a two~ 
story private residence, with a garden, which ,defendant 
then proposed constructing in Brigantine, near Atlantic 
City afore said, the defendant then agreeing to pay plain-
tiff for his services in preparing said sketches, plans, 
drawings and specifications, the reasonable and customary 

Complaint 3 

charge of architects in said Atlantic City for such 
services. 

3. On or about March 1, 1926, the defendant, 
Charles E. Schroeder, also employed plaintiff to prepare 
for him the said defendant, preliminary sketches, plans, 
drawin~s and specifications for a combined office and 
apartment building, which defend:ant then contemplated 
constructing in Brigantine aforesaid! th~ defend~nt th:n 
agreeing to pay plaintiff for his s~rvic~s m preparing said 10 
sketches, plans, drawings and spec1fica1hons and reasonable 
and customary charge of architects in said City 1of Atlan ~ 
tic City, for suoh services. __ ._~,J 

4. Promptly after the dates aforesaid, plainbiff com-
menced work on said respective preliminary sketches, etc., 
and actually prepared for defendant the preliminary 
drawings and sketches for the residence and garde~ a_f ore-
sa·id and actually prepared for defendant the prehmmary 
dra~ings and contract drawings for said office and apart- 20 
ment !building, with the exception that· work 01:1 t~e oon-
tract drawings for said office and apartment bmldmg was 
not quite completed whtn def_endant, w1itho~t _any legal 
cause or excuse, notified plaintiff that he, plamtiff, should 
go no :further with his work, as aforesaid, in conne~tion 
with either the residence and garden or the combmed 
office and apartment building and plaintiff ,bhereupon 
stopped aH work as instructed. 

5. Plaintiff further says, that annexed hereto, marked 30 
Exhibit "I" and hereby made a part hereof, is a correct 
,copy of the account between plaintiff and defendant, 
for the work actually done by plaintiff for defendant as 
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aforesaid, and that said statement is ,a correct statement 
of the sums which def end ant owes plaintiff for plaintiff's 
said work; that the charges of plaintiff as computed on 
said statement are 'based upon the reasonable and cus-
tomary charge of architects in the City of Atlantic City 
aforesaid, for such services, that defendant is indebted 
,to plaintiff in the sum of $1,225.00, being the balance 
due plaintiff from said defendant, together with lawful 
interest on such $1,225.00 from May 26, 1926, until 

10 payment. 

6. Plaintiff further says that on May 26, 1926, he 
made demand on defendant for the payment of said sum 
of $1,225.00, but defendant failed and refused to pay 
plaintiff anything whatsoever upon account of said bal-
ance so due him for his said services, and said balance 
of $1,225.00 remains due and owing from defendant to 
pla1intiff, together with lawful interest thereon from May 
26, 1926. Prlaintiff accordingly demands judgment for 

20 the sum of $1,225.00 together with lawful ,interest there-
on from May 26, 1926, besides costs of suit. 

LEE F. w ASHINGTON' 
A ttornej) for Plaintiff. 

30 

Complaint 

EXHIBIT "I." 

Freeman Building 
Atlantic City, N. J. 

5 

May 25th, 1926. 

MR. CHAS. E. SCHROEDER, 
TO C. H. CONOVER. 

To professional services rendered as follows: 
Prepar ,ing preliminary drawings and 
sketches for residence and garden. 
Estimated cost of residence $40,000.00 

" " " Garden 5,000.00 
( except planting) 

$45,000.00 
Commissilon at 1 / 5 of 5 % of estimated cost 
of 1 / 5 of 5% of $45,000.00 
Preparing preliminary drawings ,and work 
on contract drawings for redesigned 
office and apartment. 
Estimated cost of office and 
apartment . $33,000.00 
Commission at ½ of 5 % of estimated 
cost, or 

½ of 5% 1of $33,000.00 

Total for 1the above 
Rec'd on acct 5 / 4 / 26 

Balance due 

10 

$450.00 

20 

825.00 

$1,275.00 
50.00 

---80 
1$1,225.00 

TO THE WITHIN NAMED DEFE~DANT: 
In case the within summons and oomplamt are served 

upon you personaHy then take notice that if you inten? 
to make a defense to this action, you must file an affida~1t 
of 1merits within ten days from the date of 1the service 



10 

6 Complaint 

here'o.f upon you and that unless you file such affidavit 
judgment by default will be entered against you ,at the 
end of said ten days; and that, in case you file said affi-
dav,it, unless you file an answer within twenty days from 

1th: ~ate of service hereof upon you, judgment by default 
will m such case he entered against you ,at the end of 
said twenty days. 

Lee F. Washington, 
Attorney. 

Duly served within Summons & Complaint August 5th, 
1 ?26,. on Charles E. Schroeder, by leaving a copy at 
·~1s residence 312 Atlantic Avenue, Atlantic Ci1ty, Atlan-
tic Oounty, New Jersey, with a member of his family 
above the age of fourteen years, to wit: His daughter-in-
law. 

Howard R. Cloud, Sheriff, by 
James Cimino, Under Sheriiff. 

20 Sheriff's fees $5 .22 

80 

Received Aug. 5, 1926. Sheriff. 
Filed Aug. 9, 1926, at 9 A. M. William A. BI,air, 
Clerk. 

Answer 

ANSWER. 

A Tl.ANTIC COUNTY CIRCUIT COURT. 

CLARENCE H. CONOVER, 
Plaintiff, 

vs. 

CHARLES E. SCHROEDER, 
Defendant. 

Action at Law. 
Answer . 

7 

Defendant of Atlantic City, New Jersey, answering 
,the complaint says: 

1. Paragraph one is admitted. 

2. Paragraph two is denied. 

3. Paragraph three. ,is denied. 

4. Defendant is without information as to the work 
claimed to have been done by the plaintiff and therefure 

10 

20 

can neither admit nor deny. He admits that he instructed 
plaintiff to proceed no further with his work but denies 30 
that this was without legal cause or excuse, as alleged. 

5. Paragraph five is admitted except as denied. lit is 
denied that there is any indebtedness from defendant to 
plaintiff. Otherwise defendant is without knowledge 
1touching the averments in paragraph five, and therefore 
can neither admit nor deny. 
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6. He admits the demand made by plaintiff and de-
fendant's refusal .to pay hut denies that there is any 
amount due plaintiff. 

COLE & COLE, 
Attorne))s for Defendant. 

Filed Aug 1 7, 1926, at 9 A. M. 
WILLIAM A. BLAIR, 

Clerk. 

REPLY. 

ATLANTIC COUNTY CIRCUIT COURT. 

CLARENCE H. CONOVER, 
Plaintiff, 

vs. 

CHARLES E. SCHROEDER, 
Defendant. 

Action at Law. 

Reply. 

Plaintiff, by way of reply to answer of defendant in 
aibove matter, says: 

Plaintiff denies all the allegations of defendant's an-
30 swer and joins issue on the same. 

LEE F. w ASHING TON' 
A ttorne)) for Plaintiff. 

Filed Arug. 18, 1926, at 9 A. M·. 
WILLIAM A. BLAIR, 

Clerk. 

TESTIMONY. 

ATLANTIC COUNTY CIRCUIT COURT. 

CLARENCE H. CONOVER, 
Plaintiff, 

vs. 

CHARLES E. SCHROEDER, 
Defendant. 

Action at Law. 

APPEARANCES: 
LEE F. WASHINGTON, EsQ., for plaintiff. 
MESSRS. COLE & COLE, for defendant. 

9 

The above entitled case was tried October 27, 1926, 
before HoN. WILLIAM H. SMATHERS, Judge, and a 
Jury. 

_10 

20 

Mr. Washington opened the plaintiff's case ·Vo the jury. 
Mr. Cole opened the defendant's case to the jury. 30 



10 Sarah Schroeder-Direct 

SARAH SCHROEDER, called as a witness on behalf of 
the plaintiff, being duly sworn, was examined and testi-
fied as follows: 

Direct examination. 

By Mr. Washington: 

10 Q. Mrs. Schroeder, you are the daughter, are you 
not, of Mr. Charles E. Schroeder, deceased? 

A. Daughter-in-law. 
Q. Did ~r. Schroeder ever discuss with yiou or with 

anyone else, m your presence, any work which he was 
co~templa~ing havi~g done with respect to his two-story 
private residence with a garden in Brigantine? 

A. In regard to the plans. 
Q. You did hear a discussion in regard 1to plans? 
A. Yes. 

20 Q. Did you actually see the plans? 
A. I did. 

. M,r. W ashington-1 off er these for identifica-
tion. 

( ~lans referred to are marked P 1 ~or identi-
fication.) 

Q._ I show you Pl for identification and ask you to 
30 examme those, please. 

A. Yes. They are the plans. 
Q. You recognize the papers? 
A. Yes. 
Q. And those were discussed by Mr. Schroeder in 

your presence? 
A. Yes. 

Sarah Schroeder-Direct 

Q. With whom? 
A. Wi :th Mr. Conover. 

11 

M'r. Washington-I lOffer in evidence another 
set of sketches which I would like to have marked 
P2 for identification. 

(Papers marked P2 for identification.) 

Q. I show y.ou P2 for identification and ask if you 10 
will examine them? 

Mr. Cole-If it is important for the jury and 
me to hear what is going ion, I wish you would 
speak a l~ttle louder. 

Q. ( Repeated by the stenographer )-1 show you P2 
for identification and ask if you will examine them? 

A. Yes; I saw these . . 
Q. You saw those, also? 20 
A. Yes. 
Q. Can you tell us, Mr. Schroeder, what these plans 

relate to? 

Mr. Cole-I object. They speak for them-
selves. Besides, it would amount to hearsay so 
far as this witness was concerned. 

Mr. Washington-I will withdraw -that ques-
tion for the moment. SO 

Q. Were those-the ilast \batch of 1sketahes also e~ 
amined by your father in your presence? 

A. Yes. 
Q. Anyone else present? 
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A. Paul. 
Q. Who is Paul? 
A. My son. 
Q. Was Mr. Conover present? 
A. At one time he was, yes. 
Q. Do you knlow who prepared both of these sets of 

sketches? 

Mr. Cole-I object. How can she know? 

The Court-I will permit it. 

Mr. Cole--lt must be hearsay. 

The Court-I will permit the question. 

Mr. Cole--Allow me an exception? 

The Court-Yes, ,sir.-

Q. ( Repeated by the stenographer )-Do you know 
who prepared both these sets of sketches? 

A. Well, I didn't see them drawn. I know Mr. 
Conover brought them; that is all. 

Mr. Cole-I ask that that question now be 
stricken because it now appears she does not know 
that irt is pure hearsay. ' 

The Court-I will permit it to stand. 

M'r. Cole-Exception. · 

Q. What discussion did you hear between Mr. Con-
over and your father when your father was present and 
had the two sets of plans or either of those sets of plans 
ibefore him? 

Sarah Schroeder-Direct 13 

A. It was not discussed ,in my presence. I saw the 
,plans and I don't know any,thing more about what they 
had between them. 

Q. Did you hear your father discuss any changes in 
,those plans? 

A. No. 
Q. Did you hear ,any discussion between yiour f ath~r 

and Mr . Conover as to what, if anything, was ,to be prud 
to Mr. Conover for preparing either of those sets of 
papers? . . 10 

A. No, I did not. I know nothmg about the financial 
end of it at all. 

Q. Didn't hear any discussion? Was it a fact that 
yiour father was then contemplating erecting both an office 
building and a separate residence with a garden in Brigan-
tine? 

Mr. Cole-I object on the ground it is a con-
clusion and hearsay. 

Mr. Washington-Will you read the question? 20 

Q. ( Repeated by the stenographer )-Didn't hear any 
,discussion? Was it a fact that your father was then con-
templating erecting both an office building and a separate 
residence with a garden in Brigantine? 

The Court-I will permit it. 

Mr. Cole-Exception. 

A. The apartment was over the 1office. Is that what 
you mean? Not a separate building. 

Q. Well, it is a fact that your father, when he ex-
amined 1this set of plans was contemplating erecting a 
private residence with a garden in Brigantine? 

80 



14 Sarah Schroeder-Direct 

Mr. Cole-That is objected to for the same 
,reason. I suppose it ,is the same ruling. 

The Court-Yes. 

Mr. Cole-Exception. 

Q. Do you mean-
A. Do yiou mean whether I-

10 Q. When he s,aw this first set of plans-I would like 
you to look at those, if you please. (Showing the wit-
ness PL) 

A. A garden was attached to the apartment. 
Q. Was that attached to the apartment or was it at-

1tached to the private dwelling? 
A. Well, there was not ,a private dwelling beside the 

apartment. 
. 9· Well, what is this, Exhibit P 1 ? Does this Ex-

h1b1t P 1 r:efer to an apartment or to a private ,dwelling? 
20 A. This has been so long back that I don't just recall. 

Q. You are not positive. You are still positive, how-
ever, that <these plans were talked over and discussed by 
your father? 

_A. I sa~ the plans, yes, but I don't know what was 
said about 1t. 

Q. Did your father ever mention, iin your presence 
how much he planned spending for the buildings repre: 
sented on those plans? 

A .. He did not. I don't know anything about •the 
SO financial plan. 

. Q. About ho': many times, Mrs. Schroeder, did you 
d1~cuss. the quest10n of this building or those buildings 
with him? 

Sarah Schroeder-Direct 15 

Mr. Cole-The witness said he never dis-
cussed rt. She said all she saw was the plans. 

Mr. Washington-I will withdraw that ques-
tion. 

Q. On how many occasions, when you were present, 
did your father discuss either with you ror with anyone 
else the buildings referred to on those plans? 

A. How do you suppose I can remember that? I 10 
don't remember anything like that. 

Q. The answer is, you don't know? 
A. No; I don't know. 
Q. Do you ,remember how many times Mr. Oonover 

came to the house to see him? 
A. No; I do not. 
Q. M.ore ithan once? 
A. Yes. When he brought the plans. Each time. 
Q. Do you know whether your father ever received 

a statemeil't from Mr. Conover oovering charges which 20 
the plaintiff claimed were due from your father to him 
in connection with the plans and sketches in question? 

Mr. Cole-I object on the ground that that 
cannot establish his claim. 

Mr. Washington-But it has some relevancy. 

Mr. Cole-I object on ,the ground that it is 
not relevant or material. 30 

The Court-I will permit it. 

M'r. Cole-Exception. 

Q. (Repeated by the steil'ographer)-Do you know 
whether your father ever received a statement from 
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Mr. Conover covering oharges which the plaintiff claimed 
were due from ytour father to him in connection with the 
plans and sketches in question? 

A. My father didn't show me his business affairs. I 
don't know anything about that. 

Q. The answer is, you don't know? 
A. I don't know. 
Q. Whether he ever received any bills for that or 

whether he didn't? 
10 A. I don't know anything about that part of it. 

Mr. W ashington-Cross--examine. 

Mr. Oo-le--No questions. 

(Witness excused.) 

20 PA UL SCHROEDER, called as a witness on hehalf of 
the plaintiff, being duly sworn, was examined and testi-
fied as follows : 

. Direct examination. 

By Mr. Washington: 

Q. -M1r. Schroeder, what relation, 1if any, are you to 
·the last witness who was on the stand? 

30 A. The son. 
Q. Grandson of Mr. Charles E. Schroeder? 
A. Yes. 

_·Q. Were you ever pres~nt with your grandfather and 
With Mr. Oonover, the plaintiff, when any of the plans 
or sketches? 

A. Yes. 

Paul Schroeder-Direct 17 

Q. I show you Exhibit P 1 -and PZ and · ask you if 
both of those sketches were discussed when you were 
present? (Handing papers to the ·witness.) 

A. I remember very little of that one. 
Q. You remember very little of Exhibit P 1 ? 
A. I may have seen it once. , 
Q. You did see that, however, in your grandfathers · 

presenc;,e? 
A. Yes. 
Q. Was Mr. Con1over ,there at the time? -10 
A. I ,don't know. 
Q. You don't know? 
A. I don't remember. 
Q. How did it happen that you saw them? Who 

showed them to you? 
A. My grandfather. 
Q. -Your grandfather? What did he say to you when 

he showed them to you? 

Mr. Cole-That is objected to. That would 20 
be hearsay. 

M'r. Washington-Conversation with the de-
fendant himself. 

Mr. Cole-But not with the plaintiff. 

The Court-I will permit it. 

Mr. Cole-Exception. 30 

Q. ( Repeated by the stenographer )-What did he 
say to you when he showed them to you? 

A. We just discussed the living qualities of the plans; 
that is all. 

Q. Whether they were workable or not? 
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A. Yes. 
Q. Did y!Ou have any conversation with the grand-

father or hear any conversation ·when your grandfather 
~as present and when Mr. Conover was present, touch-
mg how much your grandfather proposed to expend, if 
any, in ithe buildings in question? . 

Mr. Cole-Objected to on the ground it is 
wholly irrelevant as to hiow much was to be spent. 

10 There is a ·complaint based on an express con-
tract to pay a certain amount based upon an 
ultimate figure as to expenditure. 

The Court-I will permit it. I don't know 
whether the witness knows. 

Mr. Cole-Allow me an exception. 

Q. ( Repeated by the stenographer )-Did you have 
2() any c~:mversati1on with the grandfather or hear any con-

versa,tion when your grandfather was present and when 
M'r. Conover was present, touching how muoh your grand-
fa the: proposed to expend, if any, in the buildings in 
question? 

A. No. 
Q. Did you ever hear any conversation between your 

gra?dfather and Mr. Conover touching the sum, if any, 
~h1ch yiour grandfather was to pay to Mr. Conover for 
his work? 

80 A. No. 
Q. Now, did you, Mr. Schroeder, on any oocasion go 

to Mr. Conover' s office in connection with 1the work which 
Mr. Conover was doing? 

A. Yes. 
Q. How did you-how did that come about, sir? 
A. I wen1t to see-

Paul Schroeder-Direct 19 

M'r. Cole-I object to that on the ground that 
his ,going does not ihelp to support it. 

Mr. W.ashington-W ell, tlie answer makes it 
clear. 

The Court-I will pe~mit it. 

Mr. Cole__.£xception. No agency is shown 
here. 10 

Q. How did )7iOU come to go there, ·sir? 
A. To see how the plans were coming along.· 
Q. Had your grand£ ather sent you there? 
A. Yes. 
Q. You went at his request? 
A. Yes. 
Q. What did he tell you to do? 
A. To find out how soon the plans would be finished. 
Q. Did he say what plans? 20 
A. Plans that were under discussion at that time, of 

the last set. I don't remember just which set it was. 
Q. Did you go to see the plans? 
A. I didn't see the plans, no. 
Q. Well, you did go to Mr. Conover' s office? 
A. Yes. 
Q. Did Mr. Conover show you anything? 
A. I believe he did. 

Mr. W ashington-1 offer the witness papers 30 
which I would like marked as E~hibit P3 for 
identification. 

(The papers referred ·to, are marked for iden-
tification P3.) 

Q. M'r. Schroeder, please look over those exhibits and 
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I ask you if you saw those on the occasion of that visit? 
A. I believe they are the plans; hut they were not 

finished when I saw them last. 
Q. When you saw them they were not quite as far 

finished as they are now? Do y,ou remember, sir, when 
it was that you saw those? 

A. Sometime between March 11th, and seven weeks 
later when he came home from the hospital. 

Q. How soon after you saw the plans in their uncom~ 
10 pleted state_Jhow soon after that did your grandfather 

go to the h0ispital? 
A. He was in the hospital, I believe, when I saw the 

plans 1n their uncompleted state. 
Q. When you called at Mr. Conover' s office? 
A. Yes. 
Q. And it was how long afterwards before he was 

taken home again? 
A. Approximately, I should judge, four weeks. 
Q. During that time, was he in position or in condi~ 

20 tioin to have any conferences with Mr. Conover? 
A. No. 
Q. H ,e afterwards sent you to see Mr. Conover? 
A. Yes. 
Q. And you went to see him again. About when was 

1that, sir? 
A. I don't .remember. 
Q. You don't remember? 
A. No. 
Q. What conversation did you have with Mr. Conover 

SO at that time? 

Mr. Cole-Objected to. It canniot bind this 
estate, what conversation he had with Mr. Con~ 
over. 

The Court-I sustain the objection. 

Paul Schroeder-Direct 21 

Mr. Washington-I withdraw that question~ 
' 

Q. Who sent you or how did you come to go1 to see 
Mr. Conover on this second occasion? 

A. On my grandfather's request. 
Q. What did he tell you to do, sir? . 
A. To find out how the plans were prio.gressmg. 
Q. Did you go there? 
A. I did. 
Q. Did your grandfather give you any message for 10 

Mr. Conover? 
A. Not that I remember. 
Q. And you gave him no message? 
A. No. 
Q. Did you ever go on any other occasiion to see Mr. 

Conover? 
A. I don't believe so. 
Q. Do you know anything more-do you know 

whether Mr. Conover was ever paid for that work? 
A. Not in full. 20 
Q. He was not paid in full? 
A. No. 
Q. Do you know how much, if anything, was paid to 

him on account of it? 
A. I know-I believe it was $50 on account, ln·e 

check that I made out. 
Q. And you made iout that check? 
A. Yes. 
Q. Under instructions of your grandfather? 
A. Yes. 80 
Q. Can you tell us when that payment was made, sir? 
A. No, I cannot. 
Q. Was it made during this year, 1926? 
A. Yes, sir. 
Q. There was only one payment made on account? 
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A. That I know of. 
Q. And that was $50? 
A. Yes. 
Q. Do you know whether Mr. Conover afterwards 

rendered any statement to, your grandfather for sums 
that he claimed due to him in connection with that work? 

Mr. Cole-Objected to as irrelevant and im-
material. It does not tend to support this claim. 

Mr. W ashington-ln the nature of an admis-
sion we think that would be relevant. 

The Court-Repeat the question. 

Q. ( Repeated by the stenographer )-Do you kniorw 
whether Mr. Conover afterwards rendered ,any statement 
to your grandfather for ·sums that he claimed due to him 
in connection with ,that work? 

The Court-I will permit it. 

Mr. Cole-Exception. 

A. Not until the plans were finished, when he was told 
to stop wo1rk. 

Q. Well, was there a bill rendered at that time when 
he told ,to stop work? 

A. The bill came along afterward. 
SO Q. lAd-do you have that bill with you? 

A. No; I do not. 
Q. Would you recognize it if you saw a copy of it? 
A. I doo't believe I would. 
Q. Do you know what the amount of that bill was? 

Paul Schroeder-Direct 23 

M'r. Cole-Objected to, may it please your 
Honor. It seems to me if there was any bill we 
are entitled to have it. We have not been asked 
to produce anything. 

Mr. Washington- · I have a copy of what we 
claim is the bill. 

The Court-I sustain the objection. 

Q. Do you know what became of -that bil,l? 
A. I don't know. 
Q. Did you discuss it with your grandfather? 
A. No. 
Q. How do you know he received it? 
A. I saw it •through the mail. 

Mr. Washington-I call on the defendant for 
any hill rendered by complainant to them iOlf any 
bill in their possession purporting to be made out 

10 

by Conover against Schroeder now in their pos- 20 
s1on. 

Mr. ·Cole-I answer that I never ,saw any bill 
and I have no such bill. The only hill I saw was 
,that which was aHached to the papers ·served in 
this case. 

Mr. Washington---lCross-examine, sir. 

Mr. Cole-No questions. 30 

(Witness excused.) 
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]OSIAH CONOVER, called as a witness on behalf of the 
plaintiff, being duly sworn, was examined and testified 
as follows: 

Direct examination. 

By M'r. W aishington: 

Q. Mr. Conover, where do you reside? 
10 A. 1500 North Arkansas Avenue. 

Q. In Adan tic City? 
A. Atlantic City. 
Q. What is your ,orccupation, sir? 
A. Builder. 
Q. What relation, if any, are you to the plaintiff? 
A. I am the father. He is my son. 
Q. He is your son? Where is your office or place 

of business? 
A. 301 Freeman Building. 

20 Q. In Atlantic City? 
A. Atlantic City. 
Q. Where is your son's office or place of business? 
A. The same building, same room. 
Q. In the same building, same office? 
A. The same ,office. 
Q. How long have you and your son had offices to-

gether? 
A. About a year, I guess; somewhere like that. Let 

me see-I guess it is over a year. 
80 Q. M-r. Conover, did you know Mr. Charles E. 

Schroeder, the former defendant? 
A. Yes. 

. Q. Did Mr. Schroeder ever come •to yioiur son's office 
m your presence? 

A. Yes. 

Josiah Con over-Direct 

Q. And discuss plans? 
A; Yes, sir. 

25 

Q. I <Show you P 1 for 1identification and ask you if 
you ever saw those before? 

A. Yes, sir. 
Q. Did you ever go over any of those sketches in 

Mr. Schroeder's presence and with him? 
A. Not exactly with Mr. Schroeder. I went over 

them with-
Q. Did anyone else ever discuss-go over those 10 

sketches with Mr. Schroeder, in your presence? 
A. I could not say that, no; I ain't sure. I am not 

sure that anybody did. 
Q. I show you the second set of sketches, P2 for iden-

tification, and ask you if · you ever saw Mr. Schroeder 
go over those sketches with anyone else, in his presence? 

A. I saw Mr. Schroeder go over those with Mr. Con-
over and I was right there within four feet of them, but 
I didn't go over them myself. 

Q. You saw Mr. Sch11oeder go over them with Mr. 20 
Conover, your son? 

A. Yes. 
Q. And you were near him? 
A. Yes; but I didn't go over it with Mr. Schroeder 

because it was none of my business. 
Q. I show you Exhibit P3 for identification and ask 

you if you ever saw this before? 
A. Yes. 
Q. What is the answer, sir? 
A. Yes, sir. 30 
Q. Did you hear Mr. Schpo1eder discuss those plans 

and sketches with anyone? 
A. I did. I heard him discuss them with my son. 
Q. Do you know who prepared them? 
A. Yes. 
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Q. Who? 
A. My son prepared the sketches. 
Q. Do you know who prepared the other sketches? 
A. They were prepared in the offioe of my soin. 
Q. Do you know for whom your son prepared them? 
A. Yes, for Mr. Schroeder. 
Q. Ait whose request? 
A. At Mr. Schroeder's request. 
Q. Did you ever hear any conversation in which your 

son and Mr. Schoeder discussed the probable oost of the 
building? 

Mr. Cole--Objected to on the ground that 
plio_bable cos! i~ not the test of the amount upon 
which comm1ss10n is to be based. 

The Court-I will permit it. 

Mr. Cole-Exception. 
20 · 

The Witness-Read that agam. I didn't 
get it. 

Q. ( Repeated by the ·stenographer )-Did you ever 
hear a:ny conversation in which your son and Mr. 
Schroeder ?i,scussed the probable oost of the building? 

A. I thmk I heard 1them talking over the cost of it 
but I oouldn't say just what it was for or why it was. ' 9. Do you know whether your son ever made any 

30 estimates of cost and submitted them to Mr. Schroeder? 
A. I do. 
Q. What were those estimates of cost? 

Mr. Cole-Were they iin writing? 

Josiah Con over-Direct 27 

The Witness-In writing. I estimated for my 
son, with my sons' help, the oost of those build-
ings. 

Mr. Cole-Well, were ithey left with Mr. 
Schroeder? · 

The Witness-Beg pardon? 

Mr. Cole-Were they left with Mr. Schroe- 10 
der, handed to him, the estimates you speak of? 

The Witness-They were left with my son to 
take up with Mr. Schroeder, take up the dwell-
ing, residence, take up with him the 00 1st and 
what to do with it and how far to go with it and 
all those things, as you would; but I didn't have 
anything to do with Mr. Schroeder. 

Mr. Cole-Did you see the estimates handed 20 
to Mr. Schroeder? 

The Witness-No; I did not. 

Q. Mr. Conover, I shorw you Exhibit P4 for identifi-
cation and ask you if any or all of that includes an esti-
mate made by you of the probable cost of that work? 

(The paper referred to being marked P4 for 
identification.) 30 

A. Now, that estimate was made jointly between us. 
The greater part of it I made myself. Some part of it 
he called up and got estimates from other people, and I 
put it down and we turned it in as an estimate. 
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Q. That was the estimate made by the two of you as 
to the probable cost? 

A. Yes, under evidence. 
Q. Was that as atcurate as it was possihle to make, 

of the p11ohable cost? 
A. That was as accurate as I could get at it. 
Q. Were the buildings ever actually built? 
A. No, sir; the buildings were never actually built. 

Mr. Washington-I offer it in evidence. 

(The paper offered is received in evidence, 
having been heretofore marked Exhibit P4 for 
identification.) 

Q. Did you ever hear any discussion between Mr. 
Schroeder and your son as to what, if anything, Mr. 
Schroeder was to pay your son for doing this work? 

Mr. Cole-I ask that the witness be re.quired 
to relate the conversation, if there was any, touch-
ing the agI1eement; because there is a specific 
agreement alleged here which we deny and, of 
course, if there is a recovery, as I see it, it must 
be upon the agreement set out; and it seems to 
me, therefore, in view of the fact that Mr. Schroe-
de~ is not here that this witness ought to, be re-
qmred to state any conversation he heard touch-
ing the contract and touching the agreement. 

The Court-I will permit it. 

Mr. Cole-Exception. 

Q. ( Repeated by the stenographer )-Did you ever 
hear any discussion between Mr. Schroeder and your 
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son as to what, if anything, Mr. Schroeder was to pay 
your son for doing this work? 

A. No, not these bills-not these two. I didn't really 
· hear him make any stated bargain. 

Mr. Washington-Cross-examine. 

Mr. Cole-No questions. 

{Witness excused.) 

CLARENCE H. CONOVER, called as a witness on be-
half of the plaintiff, being duly sworn, was examined and 
testified as f oHows: 

Direct examination. 

10 

By Mr. Washington: 20 

Q. Mr. Conover, you are the plaintiff in this case, are 
you not? 

A. I am. 
Q. What is your occupation? 
A. Architect. 
Q. How long have you been acting as an architect? 

How long have you been acting as an architect? 
A. I would judge about twelve years. 
Q. Have JiOU a license with you? 30 
A. Yes, sir. 

The Court-I suppose it is admitted. 

Mr. Cole-There isn't ,any doubt about it at 
· all. There is no point to it. 
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Q. M'r. Conover, on what theory did you compute 
the amount of your claim-

Mr. Cole- ,Objected to. 

Mr. Washington-May I finish the question? 

Mr. Cole-I take it that will lead up to what 
this complain was. My friend said a moment 

10 ago that this ·suit was based upon an implied con-
tract. Now, this is what the agreement-I mean 
the complaint, says ( Reading foom the com-
plaint) : That is setting forth an express con-
tract and ,that must be established if there is to 
be a recovery in this case. 

20 

Q. (Repeated hy the stenographer)-Mr. Conover, 
on what theory did you compute the amount of your 
claim-

M'r. Cole-Objected to on the ground it is 
not a question of theory but of proving his con-
tract. 

Mr. Washington-Please repeat that again? 

Q. ( Repeated by the stenographer )-Mr. Conover, 
on what theory did you compute the amount of your 
claim ( Mr. Washington continuing) as set £orth in ex-

30 hibit sheet? What did you use as a basis? 

Mr. Cole-I renew by objection. 

The Cou1:t-l sustain the objection. 

M'r. Washington-Allow me an exception. 

The Court-Yes, sir. 
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Q. Mr. Conover, do you know the reasonable and 
customary charge of architects in .Atlantic City? 

A. Yes, sir. 
Q. For doing the work? 
A. Yes. 
Q. For doing the work which you did as represented 

by the plans and sketches here offered in evidence? 
A. Yes, I did. 
Q. What is the reasonable customary charge-· - or what 

was the reasonable and customary charge of doing the 10 
work which you did at the time that you did it? 

Mr. Cole-Now, I object on the ground there 
is no contract established here and that what SJUch 
reasonable charge would be is not in accordance 
with the complaint to begin with, and it cannot be 
competent until some contract is established. I 
repeat that this is an averment of an express co11:-
tract with Mr. Sch11oeder; and, moreover, may 1t 
please your Honor, the complaint expressly says 20 
that he was only to be paid when he did what? 
When he prepared preliminary sketches, plans, 
drawings and specifications. There is no sugges-
tion here of any specifications ever having been 
prepared. I am not saying that there may not be 
a reoovery in some other case. I am talking about 
this case. Of course, Mr. Schroeder being dead, 
I am bound to try this case, not some other case. 

The Court-The fact that the deceased may 30 
have gone over these plans with this architect does 
not establish an agreement on the .part of 1the de-
fendant to pay him for them, and it does not 
establish that he ordered them. He may have 
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gone iover them for a number of reasons. · There 
isn't any testimony in the case that the grand-
father ordered this work done. I sustain the ob-
jection to the question. 

Mr. Washington-Allow me an exception. 

The Court-Yes. 

10 (Witness excused.) 

20 

30 

]OSIAH CONOVER, recalled, was examined and testi-
fied as f.ollows: 

Direct examinati;on. 

By Mr. Washington: 

Q. Mr. Conover, do you know whether Mr. Schroe-
der hired your son to do all or any of the work repre-
sented by the plans and sketches that are all in evidence? 

Mr. Cole-I object. It is· a conclusion and is 
vi,ciously leading. 

• Mr. Washington-This is offered in view of 
the objection that there is no testimony that this 
work was ordered by Mr. Schroeder. 

Mr. Cole-The jury would be the ones to pass 
upon whether he was hired, based upon the testi-
mony of what was heard by him. 

The Court-I sustain the objection. 

Josiah Coin over-Direct 

Mr. Washington-Exception. 

33 

Q. Mr. Conover, what oonverscrtion, if any, did you 
hear between Mr. Schroeder, the deceased, and your son, 
,touching your son's preparing for him plans and speci-
fi . ) cations. 
· A. Mr. Schroeder came in the office and got iOUt the 
plans for-that he had drawn previously and gave a 
building, and got my son to take them out and went over 
a section of them and told him to take and change that 10 
section and make the plan that ,corresponds with that plan 
there, in my presence, and also told him that he want~d 
the residence ·made after the ,other plans were made, m 
my presence. 

Q. You heard him tell him to go ahead and make 
-them? 

A. Yes. They discussed the changes and ,all those 
things right there before me. 

Q. Do you know whether these are the plans that 
were made in accordance wi:th those instructions? 20 

A. They were-they are. 

Mr. Washington-Cross-examine. 

M'r. Cole-No questions. 

(Witness excused.) 
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CLARENCE H. CONOVER, recalled, was examined and 
testified as foHows: 

Direct examination. 

By Mr. W •ashington: 

Mr. W ashington-1 want to repeat a question 
or so which were ruled out. 

Q. Mr. Conover, how did you compute the amount 
of the bill which you rendered against Mr. Schroeder? 

M1r. Cole-That is objected to on the ground 
it is immaterial and irrelevant as to how he com-
puted that hill. 

The Court-I will permit it. 

Mr. Cole-Exception. 

A. Well, I computed according to the general prac-
tice. When work reaches a certain point there is a fixed 
charge, and when rt proceeds beyond tha:t point-that is 
one per cent for the sketch alone; when it proceeds be-
yiond that point to the complete working drawings it is 
three per cent, and proceeding beyond that point it is 
five per cent for the plans and specifications and the super-

SO vision of any direction and building. 
Q. Now, is the amount of your claim as set forth in 

Exhibit 1 in your complaint, more or less than ithe cus-
tomary rate? 

Mr. Cole-I object on the ground .there is no 
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proof here of any contr_act ·such as is ~et forth 
in this complaint, and until ,the contract 1s estab-
lished the question of how he ,computed t?e 
amount as to whether it is in accor1ance ~1th 
1the customary rates, is irrelevant and 1mmatenal. 

The Court-I will permit it in view of the 
testimony that the plans were offered. 

Mr. Cole-Exception. 

Q. (Repeated by the stenogra~her )-_ I:Jow,. is the 
amount of your claim as set forth m Exh1b1t 1 m your 
complaint, more or less than the customary rate? 

A. No; it was the customary raite. 
Q. It was the customary rate? 
A. Y·es. f h 
Q. Have you been paid anything on account o t e 

bill? 

Mr. Cole-Objected to on the ground that it 
shows a transaction wrth or statement by the de-
ceased. 

Mr. Washing.ton-I withdraw that. That is 
all. 

(Witness excused.) 

PLAINTIFF RESTS. 

DEFENDANT RESTS. 

10 
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DEFENDANT'S MOTIOI'J FOR A DIRECTION 
OF VERDICT. 

Mr. Cole-The defendant asks for a direction of 
verdict on the following grounds: 

There is no pr-oof in this case sufficient to go to the 
jury to permit them finding either employment or per-

10 formance. 
Second, the agreement set up in the complaint is an 

express agreement to pay plaintiff for his services in pre-
paring such sketches, plans, drawings and specifications, 
the reasonable and customary charges i0.f architects in 
Atlantic City for such services. There is no proof of 
any such agreement; neither is ,there any proof that there 
were any specifications prepared and there is nothing in 
the complaint that excuses the failure to prepare the speci-
fications. The re'Covery is based, according to the com-

20 plaint, which is the only thing we have to meet, upon his 
doing all of the things, to wit: preparing the sketches, 
plans, drawings and specifications for what he .says is the 
reasonable and customary charge, and the amount now 
claimed, at least upon the face of the complaint, is based 
upon all ,those things being done. 

Mr. W ashington-lf your Honor please, as to one 
single point there, the only answer I have to that is that 
the defendant, befure he died, filed an answer in which 

30 he ,said that he ,instructed the plaintiff •to proceed no fur-
ther with the work. It goes on further, but he ·says in 
his answer expressly that he instructed the plaintiff ,to go 
no further with it, that answer being filed before the de-
fendant died. 

Def end ant's Motion for Direction of 
Verdict 
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Mr. Cole-But your proofs are all directed toward 
the contract set forth in the complaint. 

Mr. Washington-Directed to what is the reasonabl_e 
charge for ·the exhibits which are here, and expressly di-
rected to.ward those exhibits. 

The Court-Members of the jury, in this case the 
uncontradicted testimony on the part of the plaintiff estab- 10 
lishes that the def end ant ordered the plaintiff to perfor~ 
certain services, such as have been descrii1:>ed by the te~h-
mony in the preparation of these plans that have been m · 
troduced into evidnece. 

In the absence of · an express agreement on the part of 
the defendant to pay fo-r the services rendered, the law 
implies an obligation or an agreement upon him to pa! 
what the .services were reasonaJbly worth. Therefore, 1t 
becomes your duty in this case, to _de'.termine as a fact 
what the service rendered by the plamtiff- 20 

Mr. Cole-May it please your Honor, you h_ave _not 
ruled on my m,otion. My motion was for a direction. 
Are we to address the jury? 

The Court-You may address the jury on the ques-
tion of the amount of damages to be recovered by the 
plaintiff. 

Mr. Cole-Your Honor will allow me ·an exception to 30 
the refusal to direct a verdict? 

The Court-Yes. 
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( Mr. Washington opened the plaintiff's case to the 
jury.) 

( Mr. Cole summed up for the defense.) 

Mr. Cole-His Honor in ,this case has denied me .the 
right to discuss the question as to whether or not there 
is any evidence to justify y,our finding that there was any 

10 such contract as is set up in this complaint. Since his 
Honor has done that, of course, I refrain from discussing 
the question of whether or not such a contract has been 
established as is set up ,in this complaint, and, of course, 
to his Honor's ruling in that regard, I respectfully take 
an exception. 

( M.r. Washington summed up the plaintiff's case to 
the jury.) 

20 The Court-Members of the jury: In this case the 
uncontradicted testimony on the part of the plaintiff estab-
lishe_s that ,the defendant ordered the plaintiff to perform 
certain services such as has been described by the testi-
mony in the preparation of •these plans that have been 
introduced into, evidence. 

In the absence of an e:x:press agreement on the part of 
the def end ant to pay for the services rendered, the law 
implies an obligation or an agreement upon him to pay 
what the services were reasonably worth. Therefore, it 

80 becomes your duty in this case to determine what the 
serviices rendered by the plaintiff were reasonably worth. 
The defendant having ,ordered a certain service performed, 
ordered a certain service to be rendered to him, and hav-
ing accepted the service, he is bound in law to pay what 

Defendant's Motion for Direction of 
Verdict 
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the services are ordinarly and reasonably worth. So in 
this case it becomes your province and your duty to ,de-
termine what the plaintiff should recover a~ a. reas?nable 
compensation for the service rendered by him m this case 
to the defendant. 

You may r·etire. 

(The jury retired.) 

. Mr. Cole-The defendant e:x:cepts to the statement of 
the Court as to the defendant having ordered and accep~ed 
the work, which amounted to decision on the fact whi~h 
onl,y the jury could decide; also to, all that _th: ~ourt ~aid 
touching the reasonable worth of ~he pla~ntiff s serv1ces 
on the ground that there is no evidence m the case to 
show what reasona!hle worth is; also to all th~t ~e Court 
said which permitted the jury to find on an implied oon-
tract, the complaint being based on an express contract. 

10 
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RULE FOR JUDGMENT. 

ATLANTIC COUNTY CIRCUIT COURT. 

CLARENCE H. CONOVER, 
Plaintiff, 

'VS. 

CHARLES E. SCHROEDER, 
Defendant. 

Action at Law. 

Rule for Judgment. 

This action having come on for trial before Judge 
WiHiam H. Smathers, with a jury, on October 27, 1926, 
in the presence of the plaintiff, of Lee F. Washington, 

20 Esq., his attorney, and ,of Cole & Cole, Esqs., attorneys 
for the defendant, Charles E. Schroeder, and it being 
suggested to the Court by both the attorney for the plain-
tiff and ,the attorneys for Charles E. Schroeder, the de-
fendant, that the said Charles E. Schroeder had died 
after said action was at issue and notice for trial, and it 
being further admitted that the said Charles E. Schroeder 
left a last will and testament wherein and whereby he 
named Atlantic Safe Deposit & Trust Company of At-
lantic 1City, N. ]., a corporation of New Jersey, as his 

30 executor and that said executor had duly qualified as 
such, and it being further stated to the Court that it was 
agreeable to attorneys for the said Charles E. Schroeder 
and to his executor that said Atlantic Safe Deposit & 
T ·rust Company of Atlantic City, N. J., executor of the 
last will ,and testament of Charles E. Schroeder, deceased, 

Rule for Judgment 41 

be forthwith substituted as defendant 1in the place and 
stead ,of the said Charles E. Schroeder, deceased, and the 
Court having so ordered; and said aotion having been 
thereupon tried before said Judge and jury in the pres-
ence of the plaintiff, of Lee F. W ashiington, Esq., his 
attorney, and 1in the presence of Cole & Cole, Esqs., at-
torneys for said Atlantic Safe Deposit & Trust Company, 
executor as aforesaid; and the jury having returned a 
verdiict in favor of the plaintiff for twelve hundred and 
twenty-five ( $1 ,225) dollars damages; 10-

1 t 1i•s ordered, that judgment final be entered in ·favor 
of the plaintiff, Clarence H. Conover, and against the 
defendant, Atlantic Safe Deposit & Trust Company of 
Atlantic City, N. ]., executor of the last will and testa-
ment of Charles E. Schroeder, deceased, for the sum 
of twelve hundred and twenty-five ($1,225) dollars dam-
ages, besides plaintiff's costs to be ,taxed. 

On motiian of 

WM. H. SMATHERS, 
Judge. 

LEEF. WASHINGTON, 
A ttorne'J) for Plaintiff. 

Filed and enter,ed November 3, 1926, at 9 A. M. 
WILLIAM A. BLAIR, 

Clerk. 
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JUDGMENT. 

ATLANTIC COUNTY CIRCUIT COURT. 

Octdber Term, 1926. 

lO CLARENCE H. CONOVER, 
Plaintiff, 

vs. 
CHARLES E. SCHROEDER, 

Defendant. 

Action at Law. 
On Verdict. 

Lee F. W ,ashington, 
Atty. 

Judgment entered N,ov. 3, 1926, at 9 A. M. 

20 Damages $1225.00 
Costs 65.98 

Total $1290. 98 
This action was tried before Judge Wm. H. Smathers, 

with a jury, on 0 ,ctoher 27, 1926, in the presence of 
counsel for the respective parties. 

The cause having been heard and submitted to the 
jury, they returned ,their veridict in favor 1of the plaintiff 
and against the defendant. 

30 Whereupon, it is ordered that the plaintiff, Clarence 
H. Conover, recover of the defendant, Atlantic Safe De-
posit & Trust Company of Atlantic City, N. ]., execu-
tor of the last will and testament of Charles E. Schroeder, 
deceased, the sum of one thousand two hundred and 
twenty-five dollars, damages, and sixty-five dollars and 
ninety-eight cents, ,costs of ·suit. 

WILLIAM A. BLAIR, 
Cler}e. 

County Circuit Judgment Book No. 14, page 499. 
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NOTICE AND GROUNDS OF APPEAL. 

ATLANTIC COUNTY CIRCUIT COURT. 

CLARENCE H. CONOVER, 
Plaintiff, 

vs. 

CHARLES E. SCHROEDER, 
Defendant. 

To the within named plaintiff: 

Action at Law. 10 
Notice and Grounds 

of Appeal. 

Notice that the defendant appeals to ,the Supreme Court 
from the judgment ion the verdict of the jury, on the fol- 20 
lowing grounds : 

1. The Court permitted witness, Schroeder, to answer 
the following question: "Do _you know whether your 
father ever received a statement from Mr. Conover cov-
ering charges which the pla~ntiff claimed were due from 
your father to, him in connecbion with the plans and 
·sketches in question?" 

2. The Court permitted witness, Conover, ,to answer 30 
the following question: "How did you compute the 
amount of ithe hill which you rendered against Mr. 
Schroeder?'' 

3. The Court permitted witness, Conover, tt{)! answer 
the following question: "Now, is the amount of your 
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claim as set forth in Exhibit 1 in your complaint, ~ore 
or less than the ,customary rate?" 

4. The Court refused to direct a verdict in favor of 
the defendant. 

5. The Court refused to permit counsel for the de-
. fendant to discuss with the jury any question except the 
amount of damages to be recovered. 

6. The Court precluded the jury from considering the 
question of the contract by stating to- them as follows: 
"Members of the jury: In this case the uncontradicted 
testimony on the part of the plaintiff establishes that the 
,defendant ordered the plaintiff to perform certain services 
such as has been described by the testimony in the prepa-
ration of these plans that have been introduced into evi-
d " ence. 

20 7. The Court permitted the jury to find what plain-

30 

tiff's services were reasonably worth when there was no 
evidence as 'to such worth. 

8. The Court permitted the jury to find an implied 
rdontract when 1there was no evidence and when ~he 
complaint rested upon an express contract. 

COLE & COLE, 
A ttorne:ys of Def end ant . . 

Sen 11ice of a copy of the within notice and grounds of 
appeal acknowledged this 8th day of Nov., 1926. 

LEE F. w ASHINGTON, 
A ttorne:y of Plaintiff. 

Filed November 12, 1926, at 9 A. M. 
WILLIAM A. BLAIR, 

Clerk. 

Opinion 

NEW JERSEY SUPREME COURT. 

No. 37, January Term, 1927. 

CLARENCE H. CONOVER, 
Plaintiff-Respondent., 

Vs. 

CHARLES E. SCHROEDER, 
Defendant-Appellant. 

OPINION 

(Filed May 17, 1927.) 
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Argued January 18, 1927; Decided May 16, 1927. 20 

On appeal from the Atlantic County Circuit Cou:rt. 

Before Gummere, Chief Justice, and Justice Trenchard. 

For the appellant, Cole & Cole. 

For the respondent, Lee F. Washington. 

PER CURIAM: 

This :is an appeal from a judgment of the Atlantic Cir- 30 
cui,t Court entered upon a verdict of a jury in favor of 
plaintiff, an -architect, who sued Schroeder in his lifetime 
to recover for services alleged 'to have been performed in 
the preparation of plans, etc. Schroeder died, and his 
executor was substiituted as defendant. 

The complaint averred that the defendant agreed to 
pay plaintiff fo-r his services the "reasonable and custom-
ary charge of architects in Atlantic City for ,such services"; 
that plaintiff prepared such prdiminary plans for defend-
,ant' s residence and garden almost to the point of final com-
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pletion, when without legal cause, defendant notified 
plaintiff to go no further with the work. 

The answer, as we view it, in effect denies that any 
work was done pursuant to anJ} agreement with def end ant. 

On this appeal the defendant' ,s main point is :that there 
was error on the part of the trial oourt in precluding de-
fendant's counsel from arguing to the jury any question 
except the amount of damages to be recovered, and in 
effect directing a verdict for the plaintiff so far as liability 
was concerned. 

The trial judge took that position because he thought 
and said that the plaintiff's uncontradicted testimony 
showed that the defendant ordered the plaintiff to per-
form the services. 

No count there was evidence from whrich the jury 
could have inferred, if it saw fit, that Schroeder employed 
the plaintiff to prepare th~ plans; but we do not think it 
was conclusive nor that it compelled the inference that 
such work as plaintiff did , he did under an employmen'I: 
by the defendant Schroeder. The evidence, by reason 
of the death of Schroeder, was necessarily oircumstantial 
in character upon the question whether or not these plans 
were ordered by Schroeder in his lifetime. Varying in-
ferences might reasonably have been drawn therefrom, 
and we think it was error 1to withdraw this question from 
the consideration of the jury, leaving 1only the question 
of damages. . 

The judgment will be ,reversed and a venire de novo 
awarded. 

Rule for Judgment 

NEW JERSEY SUPREME COURT. 

CLARENCE H. CONOVER, 
Plaintiff-Respondent, 

CHARLES E. SCHROEDER, 
Defendant-Appellant. 

RULE FOR JUDGMENT. 
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This cause having been argued by counsel of the re-
spective parties, hav;ing been considered by the Court, and 
the Court having reached a conclusion that the judgment 
under review should be reversed and a venire de novo 20 
awarded, 

IT IS on this 20th day of May, 1927, on motion of 
Cole & Cole, attorneys of appellant, 

ORDERED that the judgment be, and the same is 
reversed, and the record be remiMed to the Court below 
to be proceeded with according to law and the practice of 
said Court. 

Entered May 19, 1927. 
On motion .of 

COLE & COLE, 
A ttorne:ys of Appellant. 

A true copy. 
EDw ARD J. KELLEHER, 

Clerk. 

3o 



48 Notice of Appeal 

NEW ~ JERSEY SUPREME COURT. 
. ' 

CLARENCE H. CONOVER, . 
Plaintiff-Respondent, 

'VS. A~tion at Law. 
10 CHARLES E. SCHROEDER, 

Def end ant-Appellant. 

20 

NOTICE OF APPEAL. 

(Filed Aug. 20, 1927.) 

To ·Cole & Cole, Attorneys of Defendant: 

Gentlemen: 

·Please take notice that the plaintiff in the above entitled 
cause appeals to the Court of Errors and Appeals in the 
last resort in all causes 1in N,ew Jersey from the whole of 
the judgment entered in our New Jersey Supr,eme Court 
in said cause. 

Respectfully, 
LEE F. w ASHINGTON' 

80 A ttorne}) of Plain tiff. 

Due and legal service of the foregoing No 1tice hereby 
acknowledged this 18th day of August, 1927. 

COLE & COLE, 

A true copy. 
Attorne})s for Defendant. 

EDWARD J. KELLEHER, 
Clerq. 

Grounds of Appeal 

NEW JERSEY COURT OF. ERRORS 
AND ' APPEALS. - . - -

CLARENCE H. CONOVER, 
f Plaintiff-Appellant, 

vs. Action at Law. 

CHARLES E. SCHROEDER, 
{ Defendant-Respondent. 

GROUNDS OF APPEAL. 

(Filed Aug. 22, 1927.) 

TO Cole & Cole, Attorneys of, Defendant: 

Gentlemen: · ·, 
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Please"take notice that the plaintiff assigns the follo~-
ing as grounds 0 .f appeal from t?e j~dgment enter~~ m 
our New Jersey Supreme Court m th~_s c~u~e, t? WI~• 

Because the Supreme Court erred : m g1vimg. Judgment 
for the defendant instead of 'the plaintiff. · · · 

Respectfully, , 
LEE F. WASHINGTON, 

A ttorne}) of Plaintiff. 

Due and legal service of the foregoing grounds of ap-
peal hereby acknowledged this nineteenth day of August, 
1927. 

COLE & COLE, 
Attorne})s of Defendant. 

A true copy. . 
JosEPH F. S. FITZPATRICK, 

Clerk. 
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-NEW JERSEY 

Court of Errors and Appeals 

CLARENCE H. CONOVER, 

Plaintiff-Appellant, 
vs. 

CHARLES E. SCHROEDI:'.R, 

Defendant-Respondent. 

On Appeal from 
Supreme Court. 

BRIEF OF APPELLANT 
STATEMENT. 

Appellant sued in Atlantic County Circuit Court for 
money which he claimed as due him from Schroeder 
for architect's services. Schroeder died after the case 
\Vas at issue and before trial. His executor was substi-
tuted as defendant at the trial. The jury found for 
appellant for the full amount claimed by him. There-
after defendant appealed to the Supreme Court, which 

· reversed the judgment of the Circuit Court and ordered 
the record remitted to said Circuit Court to be proceeded 
with according to law and the practice of said Court. 

The defendant claimed before the Supreme Court 
that the complaint stated an express contract, which 
plaintiff contended was not the fact, plaintiff insisting 
that the complaint, testimony and plaintiff'.s whole case 
were all based upon an implied contract to pay plaintiff 
the reasonable value of his services. We will accord-
ingly first deal with the question, whether plaintiff's 
case was in fact based upon an implied contract and will 
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then endeavor to answer the other objections raised be-
low by defendant. 

ARGUMENT. 

Was Plaintiff's. Action Upon an Implied Con-
tract? 

The complaint alleged that plaintiff was employed to 
do certain work ( Case, pages 2 and 3, pars. 2 and 3) ; 
that the work was "not quite completed when defend-
ant, without any legal cause or excuse, notified plaintiff 
that he, plaintiff, should go no further with his work," 
and that plaintiff thereupon stopped all · work as . in-
structed ( Case, p. 3, par. 4). The complaint also set 
forth "a correct copy of the account between plaintiff 
and defendant, for the work actually done by plaintiff 
for defendant"; and that the charges of plaintiff as 
computed were "based upon the reasonable and cus-
tomary charge of architects in the City of Atlantic City, 
for such service." 

The complaint, as above quoted, followed the theory 
of the old action upon contract with the common counts 
(Jeffery's Law Precedents, page 510), one of which 
counts used to allege a claim for "the price and value of 
work done by the plaintiff for the defendant 
cJ.t his request and the defendant afterwards 

promised to pay the said moneys to 
the plaintiff," etc. 

The old common counts at common law were based 
upon a promise of the defendant to pay, implied by law 
from the fact that an act was performed, or considera-
tion given, by plaintiff at defendant's request. Risley v. 
·Beaumont, 71 N. J. L., 372, 59 Atl., 145, p. 146. 

Under our present method of pleading, no particular 
\vords need be used. Schwartz Bros. Co. v. Evening 
News Co., 84 I . J. L., 486, 87 Atl., 148. It is sufficient 
to state briefly facts from which a promise by the de-

. fendant to pay plaintiff will be inferred. Westcott v. 
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Sharp, 50 N. J. L., 392, 13 Atl: 243; Nolan v. Manton, 
46 N. J. L., 231; Sergeant v. Stryker, 16 N. J. L., 464; 
Paul v. Haber, 88 N. J. L., 379, 96 Atl., 41. 

In Wooster v. Egan, 88 N. J. L., 687, 97 Atl., 291, 
the complaint ( set forth at length in Sheen's Practice 
Act, p. 530), had simply alleged that plaintiff rendered 
services to one Mary Egan; that for said services said 
Mary Egan "undertook and promised to pay plaintiff 
vvhat the services were reasonably worth"; that the serv-
ices "were reasonably worth" . a named sum; that Mary 
Egan had paid plaintiff $50 on account; that Mary Egan 
died; that the defendant was appointed her administra-
trix; that plaintiff had presented his- claim; and that it 
was disputed. Plaintiff obtained a .judgment below, 
which was sustained by Errors and Appeals. 

A similar complaint ( set forth in Sheen's Practice 
Act, p. 531), was sustained by Errors and Appeals in 
Frean v. H1tdson, 87 N. ]. L., 244, 93 Atl., 582. 

In the two cases last cited, the complaints stated that 
the services "were reasonably worth" the sums claimed. 
In the case at bar, the complaint averred that the sum 
claimed was "based upon the reasonable and customary 
charge of architects in the City of Atlantic City, for such 
services" ( Case, p. 4). 

Upon the trial, plaintiff also flatly based his claim 
upon an implied contract ( Case, p. 30). And the proof, 
as more fully hereinafter set forth, was limited and 
directed to the reasonable and customary charge of 
architects in Atlantic City, for the services actually ren-
dered. 

Upon the theory that the plaintiff's case was properly 
based upon an implied contract to pay plaintiff the rea-
sonable value of the services actually rendered, we pro-
ceed to the other objections raised by defendant before 
the Supreme Court. 
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FIRST OBJECTION. 

"1. The Court permitted witness Schroeder to 
answer the following question: 'Do you know whether 
your father ever received a statement from Mr. Conover 
covering charges which the plaintiff claimed were due 
from -your father to him in connection with the plans 
and sketches in question?' " 

The answer to this objection is that no such question 
was ever asked or answered. We cannot find it in the 
State of the Case. The nearest approach to it appears 
on page 22 of the State of the Case. The witness 
Schroeder, a grandson of the deceased defendant, was 
there permitted to ·testify that the plaintiff had rendered 
a bill to his grandfather) the defendant, after he was told 
to stop work. The answer filed by Schroeder in his life-
time ( State of Case, page 7), expressly admitted that 
"he instructed plaintiff to proceed no further with his 
work," etc. 

The complaint had alleged ( State of Case, page 4), 
that plaintiff had made deinand on Schroeder for the 
sums he claimed as due. We suggest that the question as 
actually asked and answered was relevant and proper. 

However, the first ground of appeal below being 
based upon a question which was neithet asked nor an-
swered, we will devote no further time to this obj ec-
ti on. 

SECOND OBJECTION. 
"2. The Court permitted witness Conover to answer 

the following question: 'How did you compute the 
amount of the bill · which you rendered against Mr. 
Schroeder ?' " 

The question appears on page 34 of the State of the 
Case. The objection was stated as follows: 

"Mr. Cole: That is objected to on the ground that it 
is immaterial and irrelevant as to how he computed that 
bill." 
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The only objections then raised were two, first, that 
it was immaterial, second that it was irrelevant. De-

. fendant is now confined to the objections then raised. 
Oliphant v. Brearly) 54 N. J. L. 521, 24 Atl. 660; Sem-
1.:in v. Hollander) 82 N. J. L. 485, 81 Atl. 980; English 
v. Continental Box Co., 98 N. J. L. 438, 120 Atl. 14. 

We contend that it was both material and relevant. 
The action was brought, as stated above, upon an implied 
contract to pay "the reasonable and customary charge 
of architects in the City of Atlantic City aforesaid, for 
such services" ( State of Case, page 4). · Plaintiff's case 
was tried upon the theory of an implied contract ( State 
of Case, page 30). Both the relevancy and materiality 
of the evidence in question are shown by the answer: 
"A. Well, I computed according to the general practice. 
"\i\Then work reaches a certain point there is a fixed charge 
3,nd when it proceeds beyond that point-that is one per 
cent. for the sketch alone; when it proceeds beyond that 
point to the complete ~orking drawings it is three per 
cent., and proceeding beyond that point it is five per 
cent. for the plans and specifications and the supervision 
of any direction ( ?) and building." 

"O. Now, is the amount of your claim as set forth 
in Exhibit I in your complaint, more or less than the 
customary rate?" 

( Objection, etc.) 
·"A. No; it was the customary rate." 
"Q. It was the customary rate?" 
"A. Yes." 

THIRD OBJECTION. 
"3. The Court permitted witness Conover to answer 

·the following question: 'Now, is the amount of y~:mr 
claim as set forth in Exhibit I, in your complaint, more 
or less than your customary rate.' " 

This appears at page 35 of the State of the Case . It 
was objected to on the following grounds: 
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"Mr. Cole: I object on the ground that there is no 
proof here of any contract such as is set forth in this 
complaint, and · until the contract is established the ques-
tion of how he computed the amount as to whether it is 
in accordance with the customary rates is irrelevant and 
immaterial." 

The attorney for pla_intiff had previously clearly based 
his claim upon an implied contract. ( See Complaint, 
State of Case, p. 2, etc., and State of Case, p. 30.) 

Let us see if there was any evidence then before the 
Court as to the existence of a contract. See Complaint. 
( State of Case, pages 2-4). The answer, filed by 
Schroeder in his lifetime ( State of Case, p. 7), admitted 
that he had instructed plaintiff to proceed no further _with 
his work. He denied that this was without legal cause 
or excuse, but defense introduced no evidence whatso-
ever touching any excuse. The plans, etc., were pre-
pared by plaintiff, brought to Schroeder at his house and 
examined by and discussed with him. ( State of Case, 
pages 10, 11, 12.) Plaintiff called with the plans more 
than once ( State of Case, p. 15). Schroeder had dis-
cussed the "living qualities of the plans" with his grand-
son ( State of Case, p. 17). Schroeder had sent his 
grandson to plaintiff's office "to see how the plans were 
coming along" ( State of Case, pages 18, 19, 20, 21). 
Conover had rendered a bill to Schroeder after he was 
told to stop work ( State of Case, page 22). The bill 
annexed to the complaint ( State of Case, page 5), gave 
Schroeder credit for a payment to plaintiff as follows: 
"Rec'd. on acct. 5/ 4/ 26-$50." Schroeder's grandson 
testified ( State of Case, p. 21 ) that during 1926, under 
instructions of his grandfather, he had drawn a check 
to the order of plaintiff for "$50 on account." There 
\,Vere many other corroborating circumstances scattered 
through the record, including the plans, etc., themselves, 
too numerous to mention at length. 
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FOURTH OBJECTION. 
"4. The Court refused to direct a verdict in favor of 

the defendant." 
Defendant based its motion for a direction on the 

following grounds ( State of Case, p. 36) : 
( 1) That there was no proof in the case sufficient to 

go to the jury to permit them finding either employment 
er performance. 

( 2) That the complaint set up an "express agree-
ment," and that there was no proof of any such agree-
ment nor of its performance . 

We suggest that these objections have been answered 
by what we have already said. We might call attention 
to paragraph 4 of the Complaint ( State of Case, p. 3) , 
and repeat that the answer admitted that Schroeder 
ordered plaintiff to stop ( State of Case, p. 7). 

The claim was only for the work actually done. 
( State of Case, page 3, par. 5.) The proof was limited 
to the allegation. (State of Case, pp. 31, 34 and 35.) 

We contend that the motion to direct a verdict for 
the defendant was also properly denied for further rea-
sons which we set forth in dealing with the remaining 
objections. 

REMAINING OBJECTIONS. 
We feel that the remaining objections 5 to 8 inclusive, 

( Case, p. 44), can best be dealt with together. 
An examination of the record will show that the de-

fendant did not call a witness and did not cross-examine 
a single witness offered by plaintiff ( defendant's attor-
ney only interjecting four questions , which were an-
swered-Case, pages 26 and 27). Accordingly, such 
proof as was offered by plaintiff stood absolutely uncon-
tradicted. If our· contentions as above are correct, the 
trial court would have been fully justified in directing a 
verdict not for the defendant but for the plaintiff. If we 
are correct in this, the defendant should not be now 
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heard to complain that the trial court allowed his attor-
ney to argue only as to damages ; he had no right to 
argue any part of the issue, the facts being all against 
him; in reality he was accorded, without objection, more 
than his legal right. 

DECISION OF SUPREME COURT. 
Plaintiff, in his brief and argument , touched upon the 

foregoing objections before the Supreme Court. The 
defendant, in his brief and argument before said Court, 
confined himself to the three following points: 

1st. That there was error on the part of the trial 
court in precluding defendant's counsel from discussing 
to the jury any question except the amount of damages 
to be recovered. 

2nd. That it was error for the trial court to permit 
plaintiff to answer this question: "Now is the amount of 
your claim as set forth in Exhibit I of your claim more 
or less than the customary rate?" 

3rd. That the trial court improperly permitted the 
jury to find what the plaintiff 's serices were reasonably 
\Vorth. 

All three of said objections were · answered by the 
1Jlaintiff before the Supreme Court _ as above. 

The opinion of the Supreme Court ( Case, pages 45-
46), reversed the judgment of the Circuit Court on the 
fallowing _ground: " o doubt there was evidence from 
which the jury could have inferred , if it saw fit, that 
Schroeder employed the plaintiff to prepare the plans; 
but we do not think it was conclusive nor that it com-
pelled the inference that such work as plaintiff did , he 
did under an employment by the defendant Schroeder. 
The evidence, by reason of the death of Schroeder, was 
necessarily circumstantial in character upon the question 
whether or not these plans were ordered by Schroeder 
in his lifeti~e. Varying inferences might reasonably 
have been drawn therefrom, and we think it was error 
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to withdraw this question from the consideration of the 
jury, leaving only the question of damages." · 

With all deference to our Supreme Court, we respect-
fully contend · that the State of the Case discloses no evi-
dence whatsoever which is susceptible of any other 
inference than that Schroeder ordered the work done, 
as claimed, in his lifetime; that, in the absence of any 
proof as to a special rate, the customary rate prevailed; 
and that any other finding by the jury would have been 
necessarily and promptly set aside by the trial court as 
unwarranted by the evidence. Plaintiff further contends , 
as above, that defendant should not be heard to complain 
that he was permitted to argue only part of the issue be-
fore the trial court, when, as a matter of fact, the evi-
dence was so clear and uncontradicted that the trial court, 
on motion would have been bound to direct a verdict 

' for the plaintiff. Under the circumstances, we suggest 
that it would be a mere waste of time and money to send 
the action back to the Circuit for a new trial, but that 
instead, the judgment of the Supreme Court should be 
reversed and the judgment of the Circuit Court affirmed. 

If defendant feels that the record discloses any evi-
dence warranting any conclusion other than as above, 
we would ask that defendant point such doubtful testi-
mony out to the Court. 

Respectfully, 

LEE 'F. WASHINGTON, 

Attorney for Clarence H. Conover, 
Plaintiff-Appellant . 
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CLARENCE I-I. CONOVER, 
Plaintiff'-Appella .nt, 

V. 
CHARLES E. SCHROEDER, 

Def en,dant-Respon-dent. 

ON APPEAL. 

RESPONDENT'S BRIEF. 

STATEMENT. 

Appellant's statement and the opinion of the Su-
preme Court sufficiently show the point or points in-
volved. 

ARGUJYIENT. 

The J ,ndgrn ent of the Siipreme Court Should Be 
Affirmed. 

It is conceded that the trial Court precluded coun-
sel from arguing to the jury the question of whether 
l\fr. Schroeder, now deceased, authorized the appel-
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lant to prepare the plans and specifications or i ha ( 
he agreed to pay for them. _ 

Paragraphs 2• and _3 ~f the complaint set forth t"·o 
distinct contracts and they are clearly of an express 
nature. Paragraph 2. says: 

'' On or about the seventeenth day of August, 
1925, the defendant, Charles E. Schroeder, em 
ployed plaintiff to prepare for him, the said dr --
f endant, preliminary sketches, plans, drawing~ 
and specifo~ations for .a two-story private resi-
dence, with a garden, which defendant then pro-
posed constructing in Brigantine, near Atlantic 
City aforesaid, the defendant then agreeing to 
pay plaintiff for his services in preparing said 
sketches,'' &c. 

Paragraph 3 is to like effect. 
There was no evidence to establish an express con-

tract nor any evidence to establish that Schroeder 
had ;greed to pay for the plans and specifications. 
Such was the view of the trial Court. At page 31 he 
says: 

'' The fact that the deceased may have go1rn 
over these plans with this architect does not es-
tablish an agreement on the part of the defen-
dant to pay him for them, and it does not estab-
lish that he ordered them. He may have gone 
over them for a number of reasons. Th ere is11/t 
any testimony in th e ca-se that the grand! at her 
ord ered this work don-e. '' 

Notwithstanding this declaration of the trial 
Court, for some inconceivable reason he limited 
counsel's address to the jury to the question of 
damages. In order to escape the consequence of 
lack of proof counsel resorts to the plea of an im-
plied contract. But for the purpose of the point it 

Respondent's Bri ef 3 

is of no consequence whether the contract was an 
express one or im.plied. Respondent was entitled 
to argue to- the jury that there was not so much as 
an implied contract, and as the opinion of the Su-
preme Court correctly states, the jury could have 
drawn varied inferences from the proofs submitted. 
It is not contended that the Court did not err in its 
action if there was a jury question upon the phase 
involved. The Court should have granted respon-
dent's motion for a direction. 

But independent of this question, there is mani-
fest error in the case on a phase that the Supreme 
Court did not think necessary to discuss. In the face 
of the Court's declaration as above quoted he said 
to the jury, at page 38: 

"In this case the uncontradicted testimony 
on the part of the plaintiff establishes that the 
defendant ordered the plaintiff to perform cer-
tain services such as has been described by the 
testimony in the preparation of these plans that 
have been introduced into evidence." 

To this an exception was taken at page 39, and is 
set forth as a ground of appeal under No. 6. Now, 
there is not a line of proof that Mr. Schroeder 
ordered the plaintiff to perform services in the prep-
aration of the plans. At best it is only a possible in-
ference which necessarily made a question for the 
jury. The Court's charge withdrew that question 
from the jury and, the ref ore, there was error. This 
point is treated most generally and very lightly by 
couns el under '' Remaining Objection'' and as to the 
specific point there is utter silence. We refrain from 
discussing the other grounds of appeal and respect-
fully submit that for either of the two reasons here 
briefly discussed the judgment should be affirmed. 

COLE & COLE, 
.i.1.ttorn eys of Def endant-Respondent. 




