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BRIEF FOR P R A IN T IF F  IN ERRO R.

STATEM ENT O F T H E  CASE.

This action is brought to recover upon a policy of life 
insurance issued to the plaintiff’s decedent by the defendant 
company, in the sum of one thousand dollars.

e P̂ ea sets up several breaches of warranties.
At a former trial plaintiff recovered a verdict. Defend-

ant took out a writ of error, and the verdict was reversed 
and new trial granted.

t the first trial all the breaches of warranties, even the 
eac se* UP iu the amended plea, (see paper book, page 

) were argued before this court. 
e breach of warranty found by this court (see opinion

the ^  ^ et ^  n̂S’ ^  -Adi. R. p. 109, n o ) was as to 
warranty found in the two clauses of the application for

name f̂6 reac  ̂ as f°how s: “ 5. The following is the
0 ^e physician who last attended me, the date of the
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attendance, and the name of the complaint for which he at-
tended me: Typhoid fever; Jan., 1893; Dr. Braymer. 6. 
I have not been under the care of any physician within two 
years, unless as stated in previous line, except.”

The additional plea sets up no new defence. The court, 
in its opinion said:

“ Whether or not being under the care of a physician and 
being attended by a physician is synonymous it is not now 
necessary to decide. The fact that paragraph 6 refers to the 

lO previous line (evidently meaning paragraph 5) indicates that 
the two were regarded as synonymous, at least by the com-
pany which prepared the form of application."

Plaintiff in error therefore tried the case, and will dis-
cuss this breach of warranty, as though the two questions 
were synonymous. Though if not, the legal principle dis-
cussed applies to both.

New evidence was introduced in the second trial, as fo- 
lows:

Examination of the plaintiff.
20 At page et seq.

“ Q. Were you present when the medical examiner of e 
company, Dr. Horning, made the medical report on the li 
of Mr. Fish?

A. I was. ‘
Q. Did Dr. Horning ask Mr. Fish at the time he ma e 

his medical report anything concerning his being atten e 
by any other physician?

A. He did.
Q. Can you repeat the conversation that they ha con

cerning this matter ? .
3 A. Well, Mr. Horning told Mr. Fish that he believed ®

to be in perfect health and he would give him $3>000 1
wanted it instead of one, and he told him he didn t wan
and I asked him if he mentioned those spells of sic n1 1 xTp saia,
that he had had, and he said, ‘Were you in bed.
‘No, never after I had typhoid fever; I never even 
down.’ ‘Then,’ he said, ‘that doesn’t count. ^

Q. You say he mentioned those spells of illness, 
do you mean by those spells of illness?



A. He never had any illness only a headache; that is all 
I have known him to have since he had typhoid fever, and 
vomiting ; he has had spells of vomiting.

Q. I don’t mean that; you must specify to the jury ex-
actly what Mr. Fish told Dr. Horning.

A. He told the doctor about being doctored by Dr. Sharp 
and Dr. Jarrett; he told him he had been doctored by Dr.
Sharp for vomiting and headache and by Dr. Jarrett for 
rheumatism that time in the shoulder. Dr. Horning said 
that was of no account, it was not considered illness because jq  
he had not been in bed, and he attended to his business all 
during the time; I had never known him to lie down.”

THE PROPOSITION OF LA W  IN VO LVED .

The introduction of this evidence raises the following 
legal proposition:—

Can contemporaneous: conversations of the par- 20 
ties to a written contract as to the meaning in which 
certain terms were used in the contract, be intro-
duced into evidence ?

Specifically the proposition is :—
Can evidence of the verbal statement, defining 

the meaning of the terms used in an application for 
life insurance as announced by the maker of the 
contract to the applicant at the time of making the 
application for the insurance, be introduced into

laintiff in error contends that a declaration of the de- 
endant company through its general agent (within the 
°pe of his authority) defining the sense in which certain 

wms in the application were used, is binding upon the de-
fendant, and proof of that declaration may be put in evi-

b r i e f  OF T H E A RGU M EN T.
e correct principles of the law permit evidence of



the conversations between the parties to a written contract 
to be introduced, in order to show'1 the meaning of the words 
used in the contract, as understood by the parties thereto, 
at the time of making the contract.

2. Parol evidence of the conversations of the parties to 
the contract in the case at bar, had at the time of entering 
into the contract, making known to each other the sense in 
which certain terms in the written contract were used, is 
admissible, for the reason that there is no limitation of the 
agent’s authority as there was in the case of Dimick vs. 
Met. Life Ins. Co., 69 N. J. L. 384, 55 Ath 291.

3. Where a witness at a former trial dies before the second 
trial, statements made by the witness since the former trial, 
showing that he, the witness, was mistaken in his former 
testimony, is admissible.

These questions raised are before the court on a writ of 
error to the Supreme Court.

A R G U M EN T I.
PA RO L E V ID E N C E  OE IN T E R P R E T A T IO N  OE P A R T IE S  ADMISSIBLE-

Wigmore on Evidence distinguishes between “volition 
and “ intent.”  Volition he defines as “ will,” while intent he 
defines as the intended consequence. In section 2413, PaS 
3389, he says: “ It may be assumed, then that there is vo 1 
tion preceding every act. But it is also apparent that the 
act, as expressed and apprehensible to the world at large, 
Or to the other party in particular, may not be such an ac 
as was intended. In those cases, then, where a volition wa 
exercised, but the outward consequences were not pro uee 
according to intention, are we to say that because there w •> 
a volition, the person (applicant) is necessarily to bê  
with all the consequences, of whatever sort they be.̂  
are we to say that, because there was no intention of cer-

tain consequences, the person (applicant) is necessarily n° 
to be fixed with them? We are to accept neither solutio 
in this form. The latter form is not fair to the commumy
dealing with the person. The former solution is not fair
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to the person himself. No practical system of law could 
be content with either applied in rigid uniformity. The 
established doctrine of tortious responsibility suggests an 
analogy, and provides a solution. We are to fix the person 
with such expressed consequences as are the reasonable re-
sult of his volition. In other words, the act as legally ef-
fective will be determined, in respect to the three elements 
of subject, terms and finally, by that expression of it which 
results, to the other person in the transaction, as the con-
sequence, reasonably to have been anticipated under all the 
circumstances, of the volition of the actor. This avoids on 
the one hand the impracticability of the mere external stan-
dard, so far as it would have held the person liable for an 
apparent act which was' not the reasonable consequences of 
his conduct; and on the other hand, it avoids the impracti-
cability of the purely internal standard, so far as it would 
ave exonerated the person from an unintended consequence 

which he ought to have foreseen and might have avoided, 
n short, it adapts, to the general doctrine of legal acts, the 

test of negligence, i. e., responsibility resting on a volition 
aving consequences which ought reasonably to have been 

foreseen.” rV. ’

IO

20

Such is without doubt the general principle of the modern 
w. 1871, Blackburn, J., in Smith vs. Hughes, L. R. 6 Q.

 ̂ • 597-6o7- * * Tf, whatever a man’s real intention
be, he so conducts himself that a reasonable man would 

leve that he was assenting to the term proposed by the 
• r party, and that other party upon that belief enters
s If l i i  Con̂ lac  ̂ with him, the man thus conducting him- 

would be equally bound as if he had intended to agree 
tofte other party’s terms.’ ”  ' 3«

com C reasona^ e result of the volition” of the defendant 
exami^ ^  at ^ar’ through its agent, its medical 
termT16̂  te^ n^ aPphcant what the meaning of the 
the J  U]Sê  questions hve and six were, was to prevent 
disclosedCan̂  r̂° m <̂ sck>s*ni> what he otherwise would have 
Pressed ^  " ^ e are to fix the person with such ex-
press C°nsecluences as are the result of his volition.”  The 

consequences in the case at bar, is the agreement
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to pay the money under the policy. This result is the rea-
sonable consequences of his (defendants) conduct.

Applying the test of negligence, it might at first blush, 
be said that the applicant was negligent in not answering 
the questions; but the act of the defendant stopped him 
from so doing, and we reply: “ That no man shall take ad-
vantage of his own wrong,” and also, that: “ No injury
can be done to him who is willing.”

In Mayor, etc. vs. Dickerson, 16 Vr. 38, the alleged 
breach of faithful performance of duty was paying out cer-
tain moneys without authority. On suit against bondsman, 
the plea averred that the plaintiff intending to injure the de-
fendant (the bondsman) permitted and induced the allege 
breach. Mr. Justice Dixon said: “ We think the tenth 
plea is sufficient. It alleges in substances that the obligees 
in the bond intentionally brought about the breach now 
complained of. They must therefore be estopped from com-
plaint. The maxims “ volenti non fit injuria,” and nu us 
commodum capere potest de injuria sua propria,” are 0 
in the way of a plaintiff so situated.

“ It is unnecessary to consider whether mere neg ec 
legal duty by the city, or active misconduct on the part 0 
other city officers, would impair the obligations of the sur

ties.” 1 j. ft.p
If the terms used in the application did not mean w

defendant told the applicant they did mean, it was
certainly

30

active misconduct upon its part; it not only did wro g, 
it was willing that the applicant should not fully answ
questions. . rtv

Where a mistake is known to one party, the o 
may insist upon the supposed terms.

Wigmore on Ev. Sec. 2416, p. 339^- ap.
The defendant knew of the misapprehension 0

plicant in the case at bar. presented
The trial court did not distinguish the case as P ^

at the second trial, from the case which was pre  ̂ ^
the first trial. This court in reviewing the rs each
aside the verdict on the ground that there ha een ^  ^
of warranty in regard to questions five and six.
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trial no evidence of the declaration of the company through 
its general agent (within the scope of his authority) as to. 
the meaning of the attendance and illness mentioned in these 
two questions was presented. The question raised at the 
second trial is new in the case.

The case at bar differs materially, in both matter and prin-
ciple, from that of Dimick vs. Met. L,. Ins. Co., 69 N. J .  T.
384, 55 Atl. R. 291, decided in this court, in the following 
particulars :—

First. In that the general agent of the defendant, (with- jq  
in the scope of his authority) announced to the applicant at 
the time of making the application, the meaning of the ques-
tions five and six ; he defined them.

The medical examiner is a general agent of the company 
within the scope of his authority.

Secondly. It differs in that the application (“ c” ) is to be 
signed in the presence of the medical examiner, before the 
medical examiner fills out “ D.” (page ). There is an 
instruction to the examiner as follows : “ If any exceptions 
are to be noted it is important that full particulars be en- 20 
tered. Especial care should be taken in this respect in state-
ments, 5, 6, 12 and 13.” Page lines 

Thirdly. It differs in that the character of the warranties 
are different. In the Dimick case, the warranties refer to 
other insurance, and whether applicant had ever been in a 
hospital, two patent matters of fact. In the case at bar, the 
matter is largely one of interpretation, and is : “What is 
meant by attendance and the care of a physician ?” This is 
a matter of interpretation, and may well be left to the medi-
cal examiner to determine the fact for the applicant (as it 
was in fact left to him to determine, under the special in-
structions addressed to the medical examiner.) Aside from 
the general principles of the law permitting evidence of con-
versations contemperaneous, to be introduced into evidence, 
under the special facts in this case in view of this clause of 
special instructions, it is certainly proper to introduce evi-
dence to show that the medical examiner followed the in-
struction written in the contract itself.

ourthly. It differs, in that the evidence which plaintiff
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. seeks to make controlling in the case at bar, does not rest 

for support upon the principle that notice to an agent is 
notice to the principal. And therefore, whether there is, or 
is not, a limitation of the agent’s authority is entirely im-
material.

The purpose of this particular evidence is simply to show 
the meaning of the terms used in the contract as declared 
and understood by the parties. This does not violate the 
ordinary rule of law that evidence shall not be admissible to 

I o contradict, etc., written contracts; nor does it attempt to 
show knowledge brought to the principal through its agent. 
We are not trying to introduce evidence of the language 
used as “part of the contract.” Greenl. Sec. 277. Nor are 
we trying to “ add other words,” nor to subtract words. 
Ibid. What we are trying to do is to read the contract by 
the light of surrounding circumstances in order more per-
fectly to understand the intent and meaning of the parties. 
We are trying to show, not that other language was used 
which would contradict the contract or vary it, but that the 

20 intent of the parties as to the meaning of certain terms there-
in used, were used to intend certain subject-matters.

What were the circumstances in the case at bar? They 
were these: the applicant told the medical examiner that he 
had been attended by certain physicians, and the character 
of the illness, and was advised by the medical examiner that 
the questions in point did not mean to cover the matters dis-
closed. The fact that it appears- that the applicant broug t 
certain knowledge to the notice of the medical examiner, 
that is, to the defendant, is a mere incident of the probative 
fact. To illustrate: Suppose the medical examiner imme 
diately upon beginning the medical examination, said to 
applicant without the applicant having said one wor to 
him: “ To save time and trouble, I will tell you that 
attendance and care of a physician meant in questions 
and six, relate only to serious illness which lay you up 
bed, and does not mean to cover every pain, or every 
you have been prescribed for by a doctor for some r 
ailment. Now, give me the important matters, and eav 
out the other.” Would we not have the very same princip .
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of law involved that we have in the case at bar? And yet* 
no notice or knowledge would have been brought to the 
defendant at all. Nor would evidence thereof, be for the 
purpose of contradicting, adding to, subtracting from, or 
varying the contract.'

A declaration of a general agent is binding upon the com-
pany.

Redstrake vs. Cumberland Ins. Co., 44 N. J .  L. 294.
In Redstrake vs. Cumberland Ins. Co., the contract of in -

surance provided that further insurance should be disclosed j q  
to the company, and approval endorsed upon the policy in 
writing; that if such endorsement was not had, then the 
policy was void. Further insurance was obtained; notice 
given to the company’s agent in Salem, the policy surren-
dered at the time for endorsement. After a considerable time 
the policy was returned to the insured, with a verbal state- • 
ment by the agent in the following words: “ It was all 
right. The court held the agent to be a general agent 
within the scope of his duty, and that the act of the agent 
was the company’s. In fact, no written endorsement was 
made upon the policy, and under its terms it was void. It 
was also held that if the declaration of the agent influenced 
| e plaintiff and he acted upon it, it estopped the company 
rom denying its truth. In another case approved in the 

opinion, a like agent in ‘a similar case stated to the policy- 
i ° er’ that ^e endorsement had been made, when in fact 
thi if̂ keCn ma( ê> anri the cou,rt in that case held that 
den ' eĈara^on the agent estopped the company from

of thS n̂S*S*e(̂  ^ a  ̂ the case at bar that the general agent j ^ 
^  e defendant company, to wit, its medical examiner, 
derf6 êc ârat*on which binds the company. And this 
0f rah°n of the medical examiner was, after being told 
of th am ° ^ er âctS) (which declaration is an integral part 
the cC C°ntract) that these facts should not be inserted into 
sort nTtraCt’ cor,tract did not mean things of that
has b ^ ê eCt was to saT t° the applicant: “ Everything

Thi ^  contract that belongs in it.”
2 1S ev^ ence of estoppel, not by way of information
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given to the agent of the defendant by the plaintiff (which 
might be objectionable in this State) but is evidence of estop-
pel by the declaration of defendant to the plaintiff.

A  case of importance, and one discussing the matter in a
novel manner, i s :—

Pechner vs. Phoenix Ins. Co., 65 N. Y. 195, 203.
In this case the question arose as to the introduction of 

parol evidence, relating to additional insurance. It wa.i 
claimed by the defendant that parol evidence could not be 

IO resorted to for the purpose of varying a written instrument.
The court said, at page 203:—

“ This claim is, however, a misapplication of that 
rule, which is a cardinal one in construction and 
simply designed to ascertain the true meaning and 
intent of .a contract, which all parties concede to be 
valid. It has no application where the validity or 
existence of the contract itself is in question. It is 
familiar law' that a written instrument may be 
shown to be void by parol evidence. It may 

20 thus attacked and overthrown for fraud, illegality, 
want of consideration or other vice going to the 
existence of the instrument. If it can be so at 
tacked it can be sustained in the same manner. 
This doctrine applies to the case at bar. What the 
defendant says to the plaintiff is substantially this. 
‘Your policy is void, because when you took out in 
surance with Ayres you did not observe a clause in 
it which requires the notice of other insurance to e 
endorsed in writing on the policy.’ True, t 
plaintiff replies, ‘but you have, by your con u^’

 ̂ relieved me from complying with that rule an t e
policy is valid.’ The whole contest is upon t 
validity or invalidity of the contract, and the so 
point is, can a condition precedent be waived by t e 
words or acts of the parties? That is simpl) a 
inquiry whether a party can, by his own acts,  ̂
precluded from setting up a condition inconsisten 
with his acts to the injury of an opposite pa y 
whom he has thus misled.”
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In the case at bar the evidence is not aimed to vary or 
contradict the contract, but to establish the validity of the 
contract. One cannot vary a contract until it is established; 
one cannot contradict what does not exist.

Conover vs. Warded, 20 N. J. Eq. (5 C. E. Gr.)
266.

In this case the facts were these. Complainant contracted 
to purchase from the defendants the ‘Warded Farm. ’ It 
appeared that the “ Warded Farm” had consisted originally 
of certain lands north and south of a designated line; that at 
the time of the making of the contract, or rather, prior 
thereto, complainant and defendant’s broker, visited the land, 
and the broker told the complainant that ad of the land south, 
of the designated line had been sold, and that the land to 
be sold laid north of the line. As a matter of fact, ad of 
the land south of the line had not been sold. Complainant 
filed a bill for specific performance of the contract to sell 
the “Warded Farm” upon the ground that the deed of con-
veyance did not convey any of the unsold land making part 
of the “Warded Farm” lying south of the line designated. 
The Chancellor, Zabriskie, admitted parol evidence of the 
broker to show that he, the broker, pointed out to complain-
ant the designated line north of which, his land was to lav,

IO

20



man may consult a physician without ever being under his 
care at all. To consult is defined: ‘To apply to for direc-
tion or information; ask the advice of—as to consult a law-
yer ; to discuss something together; to deliberate.’ Care is 
defined: ‘Responsibility, charge or oversight, watchful re-
gard and attention.’ ”

The mere calling into a doctor’s office for some medicine 
to relieve a temporary indisposition or the calling at the 
home of the insured by the doctor for the same purpose 

IO cannot be considered an “ attendance by a physician” within 
the meaning of a question in an application for life insur-
ance as to the attendance by the physician upon the appli-
cant.

Billings vs. Metropolitan Life Ins. Co., 41 Atl. S1^ 
518, 70 Vt. 477.

A  denial by an applicant for insurance that she had been 
“attended by a physician” within a certain period prior to 
her application meant the attendance of physicians for some 
sickness or disease of more seriousness than a mere tem- 
porary ailment.

Brown vs. Met. Ins. Co., 32 N. W. 610-612. 65 
Mich. 313, 8 Am. St. Rep. 894.

Merely calling a physician to prescribe for a temporary 
indisposition not serious in its nature, and not affecting the 
person’s sound bodily health, is not being “attended” by a 
physician within the meaning of such word in an application 
for insurance, in response to a printed question. ‘ How 
long since you were attended by a physician or profession­
ally consulted one?”

Plumb vs. Penn Mutual Life Ins. Co., 65 N. W- 
30  611-614. 108 Mich 103.

The last four cases are cited for the purpose of showing 
that* there is an uncertainty in the meaning of the terms a 
tendance” and “ under the care of” a physician, a latent am 
biguity as applied to their subject-matter. There is no a 
stract ambiguity in the words themselves, it only aPPea 
when they are applied to some particular subject-matter.

That ambiguous words may be interpreted is so well se 
tied that no cases will be cited ta sustain the proposition.
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i Cooley, Brief on Ins., p. 629.

BUT THE P LA IN T IFF  DOES NOT R E L Y  UPON 
THE QUESTION OF A M BIG U ITY TO SU STA IN  
HER RIGHT TO INTRODUCE THE EVID EN CE IN  
QUESTION IN THE CASE A T  BAR.

We claim the right upon the ground of establishing the 
validity of the contract, and also upon the further ground 
that the interpretation of the parties themselves at the time t 
of entering into the contracts, controls; for the purpose of 
showing the subject-matter, or things, to be covered by the {(.) 
words used.

As it is a leading rule in regard to written instruments, 
that they are to be interpreted according to their subject-mat-
ter, it is obvious that parol or verbal testimony must be 
resorted to, in order to ascertain the nature and qualities of 
the subject, to which the instrument refers. Evidence which 
is calculated to explain the subject of an instrument is es-
sentially different in its character from evidence of verbal 
communications respecting it. Whatever, therefore, indi-
cates the nature of the subject, is a just medium of inter- 
pretation of the language and meaning in relation to it. So 
where a house, or mill, is conveyed eo nomine, and the ques- 
10n is as to what was part and parcel thereof, parol evi- 
cnce is admitted. For this purpose may be given in evi- 
cnce the acts, declarations of the person making the grant. 

Greenl. on Ev. Sec. 286.
t may be argued that this principle applies to material 

° j«ts, as distinguished from mental objects, but there is,
® can be, no distinction in principle. In both instances 

|. .PurP°se is to ascertain the definition (definition means 
tation in physical extent as well as in mental extent) of

the words used. : / v
AtAi  -

6 °^0wing cases show that no such distinction is

w St0°pes vs. Smith, 100 Mass. 63, 66, (1868).
6 S’ '̂ Principle of law is well settled that the obli-gation of a _

V or a wn^en contract cannot be abridged or modified 
porai a e c°nditional upon another preceding or contem- 

°US Par°i agreement not referred to in the writing
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itself. * * But it is equally well settled that, for the pur-
pose of applying the terms of. the written contract to the 
subject-matter, and removing or explaining any uncertainty 
or ambiguity which arises from such application, parol testi-
mony is admissible, and has a legitimate office. For this 
purpose, all the facts and circumstances of the transaction 
out of which the contract arose, including the situation and 
relation of the parties, may be shown. * *

The subject-matter of the contract may be identified by 
proof of what was before the parties, by sample or otherwise, 
at the time of the negotiation. * *

The terms of the negotiation itself, and statements therein 
made, may be resorted to for this purpose. * *

* * The purpose of all such evidence is, to ascertain
in what sense the parties themselves used the ambiguous 
terms in the writing which sets forth their contract. If t e 
previous negotiations make it manifest in what sense they 
understood and used the terms they furnish the best defini-
tion to be applied in the interpretation of the contract itsel. 
The effect must be limited to definition of the term used, and
identification of the subject-matter.”

Mut. Life Ins. Co. of N. Y . vs. Blodgett, 8 Tex. Cir. App. 
45, (7894). Headnote 2. “ When questions propounded by a 
medical examiner to an applicant for insurance are 0 
technical character, or of a nature which elicits the opinion 
of the applicant upon a matter which comes particular y 
within the knowledge of physicians, and the answer is ic 
tated by the physician to whom the company has commit^ 
the trust of making a medical examination after t e a(- 
are fairly and in good faith brought to his knowledge, t 
company should be bound by his act, and estopped from a 

. serting the falsity of the answer.” ^
The question in this case was “ No. 16. Have you ever 

any other serious illness, constitutional disease, or in̂ u 
Ans. No.” The applicant stated she had La Grippe, an 
examiner advised her that was not a serious illness con 
plated by said question, or that the proper answer was 
It was held that the defendant is estopped from denying ^  
truth nf her answer. The matter was a warranty
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the agent had no power to bind the defendant. The applica-
tion contained this clause: ‘T also agree that all the fore-
going statements and answers, as well as those that I make 
or shall make to the company’s medical examiner in con-
tinuation of this application, are by me warranted to be true, 
and are offered to the company as a consideration of the con-
tract.” On the back of the policy is printed: “ No agent 
has power on behalf of this company to make or modify 
this or any contract of insurance, to extend the time of pay-
ing a premium, to bind the company by making any promise, ] 
or by receiving any representation as information not con-
tained in the application for this policy.

At the bottom of the Med. E x .’s report is the following.
“I certify that my answers to the foregoing questions are 
correctly recorded by the medical examiner,’ which was 
signed by the applicant. Citing

Ins. Co. vs. Chamberlain, 132 U. S. 304.
Singleton vs. St. Louis Mut. Co., 66 Mo. 63;

I
"Spitting of blood.” “ We think evidence properly ad-

missible to show in what sense the term ‘spitting of blood 
was used in the application.” p. 76-

Palmer vs. Hartford F. Ins. Co., 54 Conn. 488,
(1887). ''

Case where defendant induced the plaintiff to omit doing 
an act. Held, estopped.

Plaintiff applied for renewal on fire policy on same terms 
as old policy. Defendant promised to deliver new policy on 
same terms. The defendant delivered policy with a material 

t change. Plaintiff didn’t read nor discover change for 3 
months. Loss by fire occurred and suit for recovery and 
reformation.

Held, entitled to recover.
Brodley vs. The Wash. &c. Steam Packet Co., 13 

Pet. 89. (38 U. S .), (1839). 
harbour, J., p. 99. “ The cases * * show in how

many aspects the question of the admissibility of extrinsic 
evidence in relation to written contracts has been presented 
and decided. In some * * cases it has been applied to
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ascertain the identity of the subject; in others, its extent;’ 
In some the meaning of a term * * where it admitted of
several meanings. “ But in all this the purpose was the 
same. To ascertain by this medium of proof the intention 
of the parties * *

The facts in this case are : Plaintiff sues for $35 a day 
for contract price of boat “ until Sydney is put on route. 
Sydney was on docks for repairs. Defendant offered to 
prove that he used the Sydney for passengers and mail; and 

I o that Franklin was wanted for same purpose; that boat was 
used only when river was not closed by ice, and when closed 
that defendant transported passengers and mail by way of 
land; that when river was thus obstructed defendant could 
not and did not use the Franklin.

This evidence was rejected below. Held that it should 
have; been received, p. 99.

At p. 100 (bottom). “ We think that the rule of law, 
which admits extrinsic evidence for the purpose of applying 
a written contract to its subject-matter, justifies its admiŝ  

20 sion, beyond the mere designation of the thing or corpus, i 
we may so express it, on which the contract operates, an 
extends so far as to embrace the circumstances which ac 
company the transaction; when without the aid of those cir 
cumstances the written contract could not be applied to 1- 
subject-matter.”  „

Gray vs. Harper, 1 Story 474, 588. (1841 U-
Cir. Ct.)

Contract to buy all of edition of books “ at the cost t ere
of.” »' k fs

Story, J., in summing up to the jury, said:  ̂It 
to me, that the words of the written contract, at t e co  ̂
thereof,’ ought to be construed, ‘all the cost of the c0̂ lt ’ 
including the allowance to Mr. Sparks, unless it is c 
made out in the evidence, that the parties, in the use 0 
language, adopted a different construction, and limite  ̂
to the mere expense of the paper, press-work, and *n 
I do not think that it is absolutely incompetent for t  ̂ ^  
ties to show, from the conversations between them ^ 
time of the making of the contract, wbat was ^  seil ’
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which they then understood the word ‘cost’ as used in the 
contract. * * Those conversations may be deemed a part 
of the res gestoe, and thus may be referred to,, as explanatory 
of the real intentions of the parties in the use of the word.”

S. C. io Fed. Cas. 1010.
Seldon vs. Williams, 9 Watts. 9, (1839).

Headnote. A deed is not always a merger of the articles 
of agreement for the sale of lands.

Parol evidence of the understanding of the parties in rela -
tion to the construction of a written agreement, may be 
given to explain that which is otherwise ambiguous.

Thorington vs. Smith, 8 Wall. (75 U. S.) 1, 12,
(1868).

Confederate money case. “ Dollars.”  Sale of lands— 
note for $10,000 “dollars” of the purchase money. Situs, 
Alabama. Time, Rebellion. Suit, after war.

Chase, C. J., at p. 12. “ The second question, whether 
evidence can be received to prove that a promise, made in 
one of the insurgent States, and expressed to be for the pay-
ment of dollars, without qualifying words, was in fact, for 
the payment of any other than lawful dollars of the U. S .?” 
Evidence admitted. *

Pitney vs. Glen Falls Ins. Co., 65 N. Y . 6, (1875). 
n this case Norman Pitney insured as of his own prop- 

efty, 2400 pounds of wool. There was a warranty in the 
policy, warranting Norman Pitney to be the sole owner. Geo. 
•tney, a son, owned an interest therein. Norman Pitney 
e urned the policy for correction in order to insure the in- 
erest of his son, George. Instead of issuing a policy insur- 

6 *n*eres* both, a clause was added to the old policy, 
ing. In case Gf joss  ̂ j£ an^  one_haif payable to George 

jjj as bis interest may appear.” The party to whom 
N 'tl!0 ^  WaS *ssue<̂  bad no wool which he owned alone.

^ e°  Pitney- the trial, evidence was ad- 
t e n ’-1111̂ 1' objection’ to show that Geo. N. Pitney was 

^  C°mrnon’ and that the intent of the parties was to 
evide ^  *nterest n̂sured. It was claimed that such parol 
The ^  WaS ĥ a<frnissible as affecting a written instrument, 

j 0urt admitted parol evidence of conversations with the

10

1 u
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company’s agent, and charged the jury as follows, p. 16: 
“ But in giving construction to this instrument, it is proper 
for you to look at the surrounding circumstances for the 
purpose of seeing what the parties intended, and if the de-
fendant intended to contract that Geo. N. Pitney’s interest 
in that wool, together with the interest of the plaintiff in it, 
should be insured, and if the circumstances surrounding that 
transaction satisfy you that that was the intention, you will 
have, the right to say so, and to give such construction as 

IO these circumstances require.”
This part of the charge was objected to as leaving a ques-

tion of construction of a written instrument to the jury, 
when it should have been disposed of by the judge.

It was held that the charge was correct, and that the jury 
might give such construction to the circumstances as they 
thought proper as modifying the legal construction which 
they must take from him.

The court said: “ It is well settled that questions as to 
the meaning of particular words used in a special sense in 

20 a written instrument are for the jury.”
Particular words have been allowed to be interpreted.

Greenl. on Ev. Sec. 280, (15  Ed. p. 37^ ) -  

Thus:—
Inhabitant. The King vs. Mashiter, 6 Ad. & E 

153-

Level. Clayton vs. Gregson, 5 Ad. & El. 302- 
Thousands. Smith vs. Wilson, 3 B. & Ad. 72̂  
Freight. Peisch vs. Dickson, 1 Mason 11» I2- 
Fur. Astor vs. Union Ins. Co., 7 Cowen. 202'

3 Duly Honored. Lucas vs. Groning, 7 Taunt. 164.
Dollars. Current Funds. Thorington vs. Smit

8 Wallace 1, 12. • m t
Spitting of Blood. Singleton vs. St. Louis u>

Ins. Co., 66 Mo. 63.
Good Health. Barnes vs. Fidelity Mut., 191

618. . the
It is always permissible to show what construe ion

parties to a contract put upon it themselves.
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Mut. &c. Co. vs. Blodgett, 8 Tex. Civ. App. 45, 27 

S. W. 286. *
Snyder v,s. Met. &c. Co., 93 U. S. 393» 23 C. Ed 

887.
Every contract is binding on the parties in the sense in 

which it was mutually understood by them at the time in 
which it was made.

The Ada, Fed. C. No. 38 (Dav. 407, 2 Ware 408).
In determining what a contract is, the rule is to consider 

the negotiations passing between the .parties. Their con- 10  
versation in relation to it before completed, if the same is 
understood by the parties, shall be incorporated in the con-
tract, even though such negotiations are not repeated at the 
time of its completion; and such previous understanding will 
constitute a part of it, unless changed or excluded at the 
time it may be so completed. Gill Mfg. Co. vs. Hurd 
(C. C.), 18 Fed. 673.

Oral negotiations or stipulations which precede or ac> 
company execution of assignment of patent must be re-
garded as merged into contract. Woodal vs. Greater, 51 20 
Ind- 539.

In the case at bar, the meaning of the words “ attendance” 
and “under the care” may be received in more than one 
sense. “As a rule the interpretation of written instruments 
1S ŵ h the court as a question of law ; but when the intre- 
pretation depends upon the sense in which the promisor had 
reason to believe the promisee understood them, a fact to 
be determined from the relation of the parties and the sur-
rounding circumstances, it would seem that it then becomes 
a mixed question of law and fact. It is not, then, a matter 
°f interpretation merely, but the ascertainment of the minds 
and intents of the parties.”

White vs. Hoyt, 73 N. Y . 505-512, (1878).
Quarry Co. vs. Clements, 38 Ohio 587, (1883).

In an action on contract for stone at $4.50 per perch, the 
contract was silent as to the number of cubic feet in a perch, 
and usage of trade failed to show it ; held, that the negotia-
nts of the parties defining the number of cubic feet meant 
"as admissible. Johnson, J., (at p. 590). “ The rule which



admits this kind of testimony is not at variance with the 
other general rule, that parol contemporaneous evidence is 
not competent to modify or contradict the terms of a written 
contract. The object of evidence of such usage is not to 
vary or modify the writing, but to ascertain its meaning 
when words and terms are used which are ambiguous. * *”

McDonald vs. Longbottom, i E. & E. 977, S. C., 102 Eng. 
Com. Law 977. Per Lord Campbell, as to evidence to ex-
plain meaning of “ your wool.” “ There cannot be the slight-
est objection to the admission of evidence of previous con-
versations, which neither alters nor adds to the written con-
tract, but merely enables us to ascertain what was the sub-
ject-matter referred to therein.”

In Almgren vs. Dutilh, 5 N. Y . 28, (185 1), the contract 
was a charter-party for the whole of a vessel except such 
part as was “ necessary” for the accommodation of the cap-
tain and crew, provisions, water and fuel. In loading the 
vessel it became apparent that the hold would not carry the 
cargo, and it was then arranged verbally between the cap-
tain of the vessel and defendant that the cargo should be 
loaded in the cabins, etc., for which extra freight was to 
be charged.

The testimony in relation to what was said between the 
captain and defendant, both before and after the execution 
of the charter-party, was objected to on the ground that it 
went to vary the written contract.

That the parol testimony was inadmissible to prove a con-
tract in variance of the charter-party, and the law could not 
imply a contract in reference to the parts of the vessel for 
which extra freight was claimed, as those parts were in-
cluded in the express contract.

The trial judge charged that the “ necessary” part reserved 
for accommodations, etc., did not mean the absolutely in-
dispensable portions, but the usual and customary, and that 
if the extra freight was stored in any of these reserved por' 
t-ions of the vessel, at the request of the defendant, the plain-
tiff was entitled to recover.

Gardiner, J., p. 33. “ The testimony of Godecke was prop-
erly received, if we are right in our construction of the con-
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tract. It did not go to vary the written agreement, but to 
prove by the acts of the parties the space which they es-
teemed necessary for the accommodation of the crew. If 
this was a question of fact, I perceive no objection to its 
being established by this sort of evidence. The testimony of 
Ellis and Thompson was to the same point. The only ob-
jection taken to any of the evidence was, that it tended to 
vary the written contract; on the contrary, its sole object 
was to apply the agreement to the subject of it. This kind 
of testimony, it is hardly necessary to say, is not only com-
petent, but indispensable.” 10

McMaster vs. New York Life Ins. Co., 183 U. S.
25, 46 L. Ed. 64 Sup. Ct. R.

In this case the suit was brought in the U. S. Circuit 
Court for Iowa. The plaintiff lived in Iowa. While a 
statute of Iowa provides that no agent of a life insurance 
company can be made by any agreement the agent of the 
applicant, it would seem that this statute only announces the 
general principles of law on that question, and is not sig- 
fli cant. The application in this case provided that the coni-
form n°* he hound by the agent’s receiving any in- 2°

u Jr | F Cati0n con â n̂ecI a clause written in by the agent 
own.to the applicant, providing that premiums should

year^T11̂  ^ayadde on the I2th day of December of every 
oLN- P° Hcy WaS dated December 18th. At the time 
pany’sVery ^  pĉ cy to the applicant he asked the corn- 
month ^ 6nt ^ Podcy would continue in force thirteen 
wouldS r  tPe ,date the policy and was told that it 
thirtv' 1 ^  r4th) • The policy also provided that
mms ThS •’TaCe WOtdd de ad°wed in payment of prem- 3°  
after ^ f lnsured died on January 18th, thirteen months 
the gro!  f,att ° f the polic>r- The company defended upon 
paid on n t f 1 the contract required the premium to be 
Permitted ^  ° f thirty days thereafter. The court 
and the 1 enC,e conversation between the insurer]
P̂resented ^ ^  S a^en ’̂ showing that it was declared, or 

the policy y the. comPany through its agent that 
was one insuring the insured for a period of
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thirteen months, notwithstanding the terms of the written 
contract itself. Per C. J .  Fuller:' “ And the findings show 
thpt the company, by its agent, gave that meaning to the 
clause, and that McMaster was induced to apply for the im 
surance by reasons of the protection he suppqsed would be 
thus obtained.”

Continental Life Ins. Co. vs. Chamberlain, 132 U. 
S. 304, 33 L. Ed. 341, 10 Sup. Ct. R. 87.

This is also an Iowa case. In this case the applicant was 
required to state whether he had any other insurance on his 
life. He was in fact a member of several co-operative as-
sociations, and therefore did have other insurance; but the 
soliciting agent of the company, to whom he stated the 
facts, believing that insurance of that kind was not insur-
ance within the meaning of the question, wrote “ No other 
as the proper answer, at the same time assuring the appli-
cant that it was such.

It was held that the company was bound by the interpre-
tation put upon the question by its soliciting agent.

Approved in McMaster vs. N. Y . L. Ins. Co. supra.
In Burges vs. Wickham, 3 B. & S. 696, a vessel called 

the Ganges, intended for river navigation upon the Indus, 
was sent upon the ocean voyage to India, temporany 
strengthened so as to be fit to meet the perils of such a 
voyage. She was insured, and in the policy there was 
found to be an implied warranty that the vessel was sea 
worthy. The Ganges was not seaworthy in the sense in 
which that term was usually applied to an ocean-going ves 
sel, but the underwriters knew her condition, and thoug 
the adventure was more dangerous than an ordinary voy 
age to India, it was reasonably safe. The underwrite  ̂
took the risk at a higher premium than usual, and the ownê  
sued the underwriters; they defended the action on ^  
ground that the vessel was unseaworthy for the PurP . 
of an ocean voyage, and they resisted the admission o ^  
dence to show that, with reference to this particular  ̂
and voyage, “ seaworthy” was understood in a mo 
sense. The evidence was held to be admissible by 
burn, J.:—
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“It is always permitted to give extrinsic evidence 

to apply a written contract, and show what was the 
subject-matter to which it refers. When the stipu-
lations in the contract are expressed in terms which 
are to be understood, as logicians say, not simplici- 
ter, sed secundum quid, the extent and obligation 
cast upon the party may vary greatly according to 
what the parol evidence shows the subject-matter 
to be; but this does not contradict or vary the con-
tract. For example, in a demise of a house with jq  
a covenant to keep it in a tenantable repair, it is 
legitimate to inquire whether the house be an old 
one in St. Giles’s or a new palace in Grosvenor 
square, for the purpose of ascertaining whether the 
tenant has complied with his covenant; for that 
which would be repair in a house of the one class 
is not so when applied to a house of the other (See 
Payne vs. Haine, 16 M. & W. 541).

In these cases you legitimately inquire what is 
the subject-matter of the contract, and then the 20 
terms of the stipulation are to be understood, not 
simpliciter, but secundum quid. Now, according 
to the view already expressed, seaworthiness is not 
a term relative to the nature of the adventure; it 
is to be understdod, not simpliciter, but secundum 
quid.”

II.
PAROL ev idence; a d mis s ibl e  be c a u s e  a g e n t ’s  a u t h o r it y

NOT LIMITED.
LIMITATION OF T H E A G E N T ’S A U T H O R ITY. It

IS *rue ^ at the application notifies the applicant of the limi-
tation of the agent’s authority, which under Dimick vs. Met. 
ButnS' av°ids the effect of any notice given to the agent. 
u t e effect of this limitation is avoided by the words and 

nstructions at the bottom of the application. Here the 
PP leant is instructed and required to sign the application 
 ̂ e Presence of the medical examiner. Why? In order
read^hl s^ na ûre  ̂ No. For this verification has al- 

y en done. See at the head of the application paper
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“ B ” where the applicant is required to sign paper “B” in 
the presence of the solicitor: ‘“ So that my (his) signature 
may be identified.” What is the purpose? We discover 
why in the following lines of instructions to the medical 
examiner, to wit, ' 1 " '

“ Note to the examiner. If any exceptions are to be noted 
it is important that full particulars be entered. Especial 
care should be taken in this respect in statements 5, 6, 12 
and 13.”

10  Here, in effect, it is said to the medical examiner: “You 
(for the instructions are addressed to him, not to the appli-
cant) are to use especial care in filling out exceptions to 5 
and 6. The instructions are addressed to, and concern only 
the examiner. The applicant being required to execute the 
application in the presence of and under the supervision of 
the medical examiner, destroys all prior limitations of his 
(the medical examiner’s) authority.

There is good reason for requiring this blank to be filled 
up by the medical examiner. It is more important that full 

20 knowledge should be given to the company, than it is that 
some few persons might purposely refrain from disclosing 
certain facts and thus perpetrate a fraud. More persons 
would escape discovery of their fraud, than would be dis-
covered ; hence the company would be the loser by negli-
gence in this respect.

I f  the note to examiner i§ not capable of receiving the 
construction above suggested, it certainly can be said of ifi 
that it at least notifies him to see that the applicant correctly 
answers the questions, and for the purpose of seeing it cor- 

3°  rectly answered, it is competent for the medical examiner to 
instruct the applicant how to answer the questions. The 
medical examiner being given express power to instruct t e 
applicant, the defendant company is bound by his instruc 
tions, and it is competent to prove these instructions by Paro 
evidence.

What is meant by these questions is a matter of interp1̂  
tation, and may well be left to a physician to determine 

fact for the applicant.



III.
REJECTION OF OFFER OF EVIDENCE. CASE, PAGE 

It is submitted that it was proper to show' that a witness 
at a prior trial, admitted his mistake in giving certain evi-
dence; that such prior witness happens to be dead at the 
time of the second trial, makes no difference, when his for-
mer evidence is introduced into the case.

It is respectfully submitted that the court erred in direct-
ing a verdict for the defendant, and that the judgment 
should be reversed, and a new trial granted.

March term, 1907.
THO M AS B, H A LL,

Of Counsel with Plaintiff.
H E N R Y  H O LLIN SH ED , JR .,

Attorney.





An n a  L. F i s h ,
Plaintiff in Error,

vs. -
Met r o po l it a n  L i f e  I n s u r a n c e  

Co mpa n y,

Brief of W illard P. Yoorhees,

Of Counsel with Defendant in Error.

S>ven at the trial.”
There are two bills of exceptions to which this as- 

S1?wnent can apply.
he hist is found on page 30. The plaintiff, Mrs.

and' ^  Ĉen ca^e<̂  as a witness for the defendant 
was ashed what insurance she collected on her

Defendant in Error.

This writ of error brings under review a judgment 
in fevor of the defendant directed by the trial Judge at 
the Camden Circuit.

The foundation of the suit is a life insurance policy, 
and the result of a former trial was passed upon by this 
Court, sub. nom. Fish vs. Metropolitan Life Ins. Co. 
44 Vr. 619.

First. “The Judge before whom the cause was tried 
re Use(̂  to permit legal and competent evidence to be

Two errors only are assigned. (P. 39.)



2

husband’s life after his death (p. 29, bottom) and men-
tioned them. Upon examination her counsel asked:

“ Q. Were they what is known as insurance com-
panies?’!

WhSSiftipon objection^was overruled.
This was clearly incompetent. I f  the question was 

relevant it should have been directed to what the com-
panies really were, not what they were known as. It 
was harmless in any aspect, for in the next question 
she states, on being asked:

“ Q. Are these orders all of them or any of them fra-
ternal beneficial associations? A. They were.

“ Q. Which of them are? A. All of them.”
The other exception is found at the bottom of page 

33, and relates to the rejection of an offer to prove cer-
tain facts.

On the previous trial Dr. Wm. Shaeffer had testified. 
Since that trial he died. His testimony as given on the 
previous trial was read upon the second trial, and ap- 

% pears on page 27.
The offer which was overruled and is the subject 0

exception is as follows:
“ Q. Mrs. Fish, since the former trial of this case 

have you ever had any conversation with Dr. Shae er, 
now deceased, relative to his testimony at the former 
trial ?

“ (Objected to.)
“ The Court: How can that be competent ?
“ Mr. H all: I offer to prove by this witness that s c 

had a conversation with Dr. Schaeffer shortly after t 
former trial of this cause relative to his testimo y 
wherein he testified that fie attended Mr. Fish on  ̂
tain dates; that Dr. Shaeffer had his mind refres 
as to a condition of unfriendliness existing between ^ 
doctor and Mr. Fish, and having that condition »  
to his mind, he made an examination of his 00 
the presence of this witness and found accor mg 
record that the attention he gave on the dates w 1 ^
testified he gave to Mr. Fish was in fact given to a  ̂
girl in the family of M r.Fish; that the charge as



3

in his testimony was against Mr. Fish, and from that 
he concluded that it had been Mr. Fish to whom he had 
given the services.

“The Court: The offer is overruled.”
It was thereby sought to introduce in evidence a 

conversation with a witness, not a party to the suit, to 
contradict such witness’s testimony, thereby putting 
unsworn statements on a par with those given under the 
sanction of an oath.

Such evidence is clearly inadmissible.
Second. The second assignment of error is directed 

against the action of the Court in ordering a verdict 
for the defendant.

The action was brought upon a policy of life insur-
ance issued upon the life of Walter C. Fishj by Anna 
L. Fish, his wife, as beneficiary. The policy and ap-
plication are found on pages 40 and 44, respectively.
The application is dated on the 15th of April, 1902.
The policy is dated April 19, 1902. Walter Cullen lysh, 
the husband of the plaintiff and the one whose life was 
assured under this policy, died July 6, 1902. ^

The declaration alleged general performance of con-
ditions precedent to which special pleas were filed deny-
ing the performance, and also setting forth breaches of 
warranties contained in the policy, and the application 
for it.

I .

t h e r e  w a s  n o  e r r o r  i n  t h e  d i r e c -
t i o n  O F A  V E R D I C T  F O R  T H E  D EFEN D A N T .

rp, ------
ine P°licy (p. 40) was issued upon the following

consideration: “ In consideration of the answers and
dements contained in the application for this policy,
copy of which is hereto annexed as a part of this con-

tract * * * * 11
all of which answers and statements are 

re y made warranties.”  The policy also provided
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that it was “ subject to the conditions set forth on the 
third page hereof, each and all of which are hereby made 
part of this contract,” and the second condition so set 
forth is as follows (p. 42) :

“ Second. I f any statement in the application herein 
referred to is not true * * * * *  this policy shall be 
void.”

The application, signed by the assured (p. 48), sets 
forth: “ And I further declare, warrant and agree that 
the statements and answers are strictly correct and 
wholly true, and that they shall form the basis and be-
come part of the contract of insurance, if one be issued, 
and that if they are not thus strictly correct and wholly 
true the policy shall be null and void.”

In the application it was stated that the applicant had 
never had certain complaints or diseases, among which 
was rheumatism (p. 47).

The fourth plea (p. 6, line 35) sets forth this war-
ranty and alleges that it was false in that the plaintiff 
had had rheumatism, to which the plaintiff join issue 
(see Replication, p. 1 1 ,  line 35) by denying that Fish 
had at the time of making the contract any of sai 
diseases. Again the application sets forth (p. 47)- 
“ The following is the name of the physician who las* 
attended me and the date of the attendance and name of 
the complaint for which he attended me: Typhoid fever, 
January, 1893, Dr. Braymer,” and also “ I have not 
been under the care of any physician within two years, 
unless as stated in previous line.”

The defendant alleged breach of this warranty in it» 
plea (p. 7), and on page 12 the Replication of the pain 
tiff denies that Fish had been under the care of a phy 
sician within two years next preceding the apphca ion, 
other than Dr. Braymer.

The application also sets forth (p. 47» ^ne ' 
have never met with, &c., &c.

The defendant alleges a breach of this warranty 1 
the sixth plea (p. 9) in that the decedent had been se 
ously ill and had before said application been atten
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by at least three physicians, naming them (p. io), 
which plaintiff denied in her Replication (p. 13).

Again the application sets forth (p. 48) : “ I have no 
other insurance on my life except in the following 
named companies, and for the following amounts, and 
by the word “companies” I mean any company, asso-
ciation, society or order granting life insurance.” At 
the head of this application, at page 47, line 5, it is 
stated as follows: “ Wherever nothing is written in the 
following paragraphs it is agreed that the warranty is 
true without exception.”

The breach of this warranty is set forth in the de-
fendant’s plea (p. 8, line 34), to which the plaintiff 
joined issue (p. 12, line 16), denying that the statement 
made in reference to other insurance in any other com-
pany was false, but declares that in all 'matters and 
things relating to the contract of insurance the state-
ments were true.

The plaintiff at the trial offered in evidence the policy 
and the original application (p. 16, line 10). The proofs 
of death were also offered by the plaintiff (p. 20, line 
18).'

These proofs were signed by the plaintiff (p. 18, line 
20)> and were furnished by her (p. 18, line 23). These 
proofs of death consisted of four sheets of paper, and 
were the statements made by Drs. Sharp, Jarrett, Fish 
and the plaintiff. They will be found on page 52> E x -
hibit P 3. Dr. Sharp’s certificate shows that he had 
attended Mr. Fish on February 23, 1902, March 19, 
19°2, and April, 1902, which were all before and im- 
mediately prior to the application for insurance. His 
a tendance was for nausea, vomiting with headache and 
fever (P- 57).

r. Jarrett’s certificate, forming part of the proofs 
°f death, stated that he was in attendance upon Mr. 
Fish from October 2, 1901, to October 5, 1901, for 
acute rheumatism.

Mrs. Fish’s certificate in the proofs of death con- 
^ned the statement that her husband was insured in 

e . 0 . U. W. for $2,000, the Heptasophs $1,000, and
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t he B r ot h e r h o o d f o r $ 5 0 0, a n d t h at t h e d e c e as e d was 

a w a r e of t hi s i n s u r a n c e; t h at h e m a d e t h e a p pli cati o ns 

f o r t h e m, a n d p ai d t h e pr e mi u m s ( p. 5 4 ).

T h e p r o of s of d e at h w hi c h w e r e p a rt of t he pl ai n-

tiff’ s c a s e, s h o w e d c o n cl u si v el y t h at t h e pl ai ntiff ha d 

s uff e r e d f r o m s o m e of t h e di s e a s e s m e nti o n e d i n t he a p-

pli c ati o n, t h at h e h a d b e e n att e n d e d b y Dr s. S h ar p a nd 

J a r r ett; a n d b y o n e of t h e m j u st b ef o r e t h e d at e of t he 

a p pli c ati o n.

I n M etr o p olit a n Lif e I n s ur a n c e C o m p a n y v. Me - 

T a g u e,  2 0 Vr.  5 8 7, s u c h f a ct s a r e h el d t o c o nstit ut e 

p r o of of t h e f al sit y of t h e w a r r a nt y, a n d s o t o o wit h 

r ef e r e n c e t o t h e ot h er i n s u r a n c e e xi sti n g u p o n his lif e.

♦ T h e s e a r e n ot m att er s u p o n w hi c h t h e i ns ur er s h o ul d

k n o w t h at t h e i n s ur e d c o ul d n ot h a v e t h e k n o wl e d g e t o 

a n s w e r f ull y, a s w a s t h e c a s e i n H e n n v. M et r o p olit a n  

Lif e I n s ur a n c e C o m p a n y,  3 8 V r.  31 0.

B u t t h e s e w e r e b ot h m att e r s u p o n w hi c h t h e i ns ur e d 

c o ul d f ull y a n s w e r, a n d if f al s e w o ul d a v oi d t h e p oli cy. 

Fi n n v. M etr o p olit a n Lif e I n s ur a n c e C o m p a n y,  4 1 ^ r- 

2 5 5. Di mi c k v. M etr o p olit a n Lif e I n s ur a n c e C o mp a ny,  

4 0 Vr.  3 8 4.

I n t h e l a st c a s e w hi c h w a s i n t hi s c o urt it w as hel d 

t h at a n a n s w e r t h at t h e pl ai ntiff h a d n e v er ma d e a ny 

pr o p o s al or a p pli c ati o n f o r i n s ur a n c e t o a n y c o m pa ny 

u p o n w hi c h a p oli c y h a d n ot b e e n i s s u e d, w a s a q uesti o n 

w hi cl ? r el at e d t o a m att er u p o n w hi c h t h e i ns ur e d c o ul 

f ull y a n s w e r, a n d t o a f a ct wit hi n t h e k n o wl e d g e of t he 

i n s ur e d, a n d b ei n g a w a r r a n t y a n d f al s e a v oi d e d t he 

p oli c y.

T h e e vi d e n c e a d d u c e d b y t h e d ef e n d a nt of t he at 

t e n d a n c e u p o n t h e a s s u r e d of D r s. J a r r e tt a n d S har p* 

w h o w e r e m e nti o n e d i n t h e p r o of s of d e at h, a n d a so 

of t h e att e n d a n c e of D r. Willi a m S h a eff e r ( n ot me n 

ti o n e d i n t h e p r o of s of d e at h ), w a s n ot o nl y u nc o ntr a  

di et e d b ut w a s a d mitt e d b y t h e pl ai ntiff, a n d t he evi 

d e n c e al s o s h o w e d t h at t h e lif e of t h e d e c e as e d at t e 

ti m e of hi s a p pli c ati o n f o r hi s p oli c y w a s i ns ur e d i n 

t h r e e c o m p a ni e s o r o r d er s, vi z: A. O. U. W., $ 2, 0°°’ 

H e pt as o p h s,, $1, 0 0 0; B r ot h e r h o o d, $ 5 0°-
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The two doctors above named were sworn and their 
testimony appears in the printed case, viz : Dr. Jarrett 
(p. 19), Dr. Ezra B. Sharp (p. 22), and the testimony 
of Dr. William Shaeffer (p. 28), given at the former 
trial was read.

Dr. Jarrett states that he attended Walter C. Fish 
for illness in 1901, September 25, 26/27, 28, and Octo-
ber 2, 3, 4 and 5, and also identified the proofs of death 
signed by him, which formed a part of plaintiff ’s exhibit 
p 3 (p- 20).

Dr. Sharp states that he attended the decedent pro-
fessionally in 1902, February 23 and March 19, and on 
April 17 prescribed for him. These were all a very 
short time before the date of the application. He also 
identified his certificate forming part of the proofs of 
death (p. 24, line 29).

Dr. William Shaeffer also testified (p. 28) that he 
had attended Mr. Fish professionally between 1886 and 
1896, and that in 1896 he attended him. This was to 
show the. falsity of the warranty made in the applica- 
tl0n rP- 47), viz: “ The following is the name of the 
physiciru who last attended me, the date of the attend-
ance, and the name of the complaint for which he at-
tended me: Typhoid fever, January, 1893. Dr. Bray- 
mer.”

Mrs. Fish admitted the attendance of Dr. Jarrett (p. 
37) and Dr. Sharp (p. 38).

Interrogatories served upon the plaintiff and ans-
wered by her were offered and read (p. 3 1)  wherein the 
plaintiff stated that on April 15, 1902, the date of dece- 
derus application, he was insured in the N. Y . Life 
insurance Company, $1,000, issued December 17, 1895;
idelity Lodge, A. O. U. W., $2,000, issued February
’ I°96> Conclave of Heptasophs, $1,000, issued Feb- 

mary 1̂ 97 5 Witherspoon Brotherhood, $500,
ned April 21, 1898; that payments had ceased in the 

p. ‘ Insurance Company after one year. Mrs. 
the l ^ a*n**®> was cahed as a witness on behalf of 
ins ê en(̂ an*’ and stated (p. 29) that she collected the 

rance money on her husband’s life for the A. O. U.
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W., $2,000, the Brotherhood $500, and the Heptasophs 
$1,000.

This testimony was that of the plaintiff herself, and 
was in no way contradicted. It was absolute proof of 
the falsity of the warranty in that behalf in the applica-
tion (p. 48, line 4, paragraph 12).

Under these conditions there was no question to go 
to the jury, and the Court did not err in giving binding 
instructions. Any number of verdicts founded upon 
this testimony would be set aside. Baldwin v. Shannon, 
14 Vr. 596.

Crue vs. Caldwell, 23 Vr. 215.
Haines vs. Merrill Trust Co. 27 Vr. 312
Lippincott vs. Royal Arcanum, 35 Vr. 309.

There can be no doubt that these statements contained 
in the application were warranties. The application so 
denominated them. They were annexed to the policy 
and expressly referred to therein as “a part of the con-
tract”  statements are hereby made warranties, so that 
they appeared as warranties upon the face of the instru 
ment itself. DeWees vs. Insurance Co. I, Vr. 244.

They are warranties within the rule enunciated by 
this Court in American Life Insurance. Co. vs. Day, 
Vr. 89.

These were “ not mere representative'’ depending upon 
their materiality, to vitiate the contract as was the casv. 
in Vivar vs. Knights, 23 Vr. 455, and in McVey vs. 
United Workmen, 24 Vr. 17, nor was there any ambig­
uity or language in Anders vs. Knights, 22 Vr. 17

This very form of policy had been construed bot 
by Supreme Court in Finn vs. Metropolitan Life Insur 
ance Co. 38 Vr. 17, and by this Court in same case m 
error, 41 Vr. 255, and they were held to be warranties 
Also in Metropolitan Life Insurance Co. vs. McTa^ue, 
20 Vr. 587, and again by this Court in Dimick vs. & 
ropolitan Life Insurance Co. 40 Vr. 384, 392> a 
learned, exhaustive and instructive opinion by 
Justice Pitney.
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Nor do the warranties in question relate to matters 
upon which the insurer should know that the insured 
could not have the knowledge to fully answer as was the 
case in Hern. vs. Metropolitan Life Insurance Co. 38 
Vr. 310, where there was inadequate proof of the 
diseases therein mentioned, although in that case it was 
conceded that the reasoning in Lippincott vs. Royal Ar-
canum, 35 V r was correct in holding that “ the war-
ranty of a physical fact in answer to such a question as 
‘Have you ever undergone any surgical operation?’ if 
answered ‘No,’ is absolute, and if uncontradicted on the 
proof that the insured prior to that statement had been 
operated on for appendicitis * * * * then a direction 
of a verdict would be imperative.”

The warranties in the present, case were first as to the 
attendance of physicians upon the insured, which is a 
physical fact which must have been known to the in-
sured, and it may be remarked, attendance immediately 
prior to the application and in all probability for the very 
disease of which the insured died, and so quite material 
(see testimony of Dr. Sharp, p. 27), and secondly, a war-
ranty as to other insurance, upon his life, likewise a 
fact which must have been known to the insured.

And so this case is within the rule enunciated by this 
Court in Finn vs. Metropolitan Life Insurance Co. 41 
Cf- 355, where it is stated that a warranty that no pro-
posal for insurance upon the life of the insured had ever 
been rejected, and the proof was that there had been a 
refusal to insure to the knowledge of the defendant “ re-
lated to a matter upon which the insured could fully 
answer and was a warranty of a fact within the knowl- 
e(lge of the insured and being false, avoids the policy.” 

hut all the points in this case have been examined 
and by the unanimous vote of this Court under like evi- 
ence In the previous trial the policy has been declared 

void for breach of warranty.

Fish vs. Metropolitan Life Ins. Co. 44 Vr. 619. 

h is therefore respectfully submitted that there was
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' no error in the trial and judgment below should be af-
firmed.

W ILLA R D  P. VOORHEES,
Of Counsel with Defendant in Error.







NEW JERSEY

M  of Errors and Appeals
Anna  L. F is h , 1

Plaintiff in Error,
ys. 1

Met r o po l it a n  L if e ; I n s u r a n c e  • 
Co mpa n y,

Defendant in Error.

W RIT OF ERRO R. 

(Filed March 19, 1907.)

IO

New  J ersey , s s .
The State of New Jersey to the Chief Justice and other 

Justices of our Supreme Court of Judicature, 
[sea l ] Greeting:

Forasmuch as in the record and proceedings, and also in 
the giving of judgment in a certain plaint, which was in go 
our said Supreme Court of Judicature, before you between 
Anna L. Fish, plaintiff, and Metropolitan Life Insurance 
Company, defendant, in an action upon contract, manifest 
error hath intervened, to the great damage of the said plain-
tiff, as it is said; we being willing that the error, if any 
there be, should, in due manner, be corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, 
do command you if judgment be thereupon given and af-
firmed, then you distinctly and openly send, under your 

1
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seal the record and proceedings aforesaid, with all things 
touching the same, to our judges of our Court of Errors 
and Appeals in the last resort in all causes, at Trenton, on 
the nineteenth day of March, next, together with this writ, 
that the . record and proceedings aforesaid being inspected, 
we may cause to be further done thereupon, for correcting 
that error, what of right, and, according to the law and 
custom of the State of New Jersey, ought to be done.

Witness, W i l l i a m  J. M a g iE, Esquire, our Chancellor and 
IO Presiding Judge of our Court of Errors and Appeals, at 

Trenton aforesaid, the first day of March, nineteen hundred 
and seven.

S. D. DICKINSON, 
Clerk.

He n r y  H o l l in s h e d , J r .,
Attorney.

N e w  J e r s e y  Co u r t  op  E r r o r s  a n d  A ppe a l s .

20 A n n a  L. F i s h , Elaintiff,
vs.

M e t r o po l it a n  L i f e  I n s u r a n c e  Co mpa n y , 
Defendant.

W RIT.
[Copy.]

H e n r y  H o l l in s h e d , J r .,
A tty. of Plaintiff. 

205 Market Street, Camden, N. J.

30
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NEW JE R S E Y  SU P R E M E  COURT.

Anna  L. F i s h ,
vs.

Metr op o lit an  L i f e  I n s u r a n c e  
Com pan y , •

O n  C o n t r a c t .
O n  P o s t e a .

Henry Hollinshed, Jr., Attorney.

As yet of the tenth day of March, A. D., nineteen hun- 10  
dred and three.

Witness, Wi l l ia m  S. G u m  m e r e , Esquire, Chief Justice; 
Wil l ia m R ik e r , J r :, Clerk.
Camden Co u n t y , 's s .

Metropolitan Life Insurance Company, a corporation un-
der and by virtue of the laws of the State of New York, and 
registered in the State of New Jersey, was summoned to 
answer unto Anna L, Fish, of the city and county of Cam-
den and State of New Jersey, in an action of contract, and 2o 
thereupon the said plaintiff, by Henry Hollinshed, Jr., her 
attorney, complains, for that whereas heretofore, to wit, on 
the twenty-fourth day of February, at Camden, in the county 
0 Camden and State of New Jersey aforesaid, by a certain 
•nstrument or policy of insurance then and there made (one 
part of the said policy of insurance the said plaintiff now 
brings here into court, the date whereof is the nineteenth 
ay of April, A. D., nineteen hundred and two), it was 

witnessed that the said Metropolitan Life Insurance Com- 
Pany, in consideration of the sum of forty dollars and two „  
Cents, lawful money o*f the United States of America, paid 
mto ^ elr treasury by the said plaintiff, the receipt whereof 
Was there.by acknowledged, did for themselves, their suc- 
ĵ ssors and assigns, agree to pay to the said plaintiff or her 
g g  Representatives, the sum of one thousand dollars after 

. 0̂0. ar*d sufficient proof shall be made upon oath or other- 
suSe *° !^e satisfaction of the said Metropolitan Life In.- 

C°mpany’ ^eath of Walter Cullen Fish (the
fe n̂ med in the said policy of insurance), then war-
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ranted in good health, and did not exceed the age of forty 
years at his nearest birthday, in case the said Walter Cullen 
Fish should die, provided the said Walter Cullen Fish should 
continue to pay yearly the sum of forty dollars and two 
cents ($40.02) on or before the nineteenth day of April in 
every year during the life of the said Walter Cullen Fish.

And the said plaintiff, in fact, saith that at the tune of 
making the said instrument or policy, and from thence until 
the time of the death of the said Walter Cullen Fish, the 

IO said plaintiff, the wife of the said Walter Cullen Fish, was 
interested in the life of the said Walter Cullen Fish, to wit, 
to the amount of all the moneys by him or her ever assured 
or caused to be assured therein, to wit, at Camden, etc., 
aforesaid and as appears by said policy, which by referenc 
thereto may more fully and at large appear.
..And the said plaintiff further saith that at the time 0 

making the said instrument or policy of assurance the sai 
Walter Cullen Fish was in full health, and did not exceed 

; the age of forty years at his nearest birthday, and that after-
wards and within the space of one year next after making 

2Ĉ  the said instrument or policy of insurance, to wit, on t 
, sixth day of July, m the year of our Lord, nineteen hundre 
and two, at Pleasantville, in the county of Atlantic an af; 
of New Jersey, the said Walter Cullen Fish died. AH 0 
which said premises the said Metropolitan Life lnsuranc 
Company afterwards, to wit, at Camden, etc., °  ; 
and although good and sufficient proof was then an t er̂  
made to the said Metropolitan Life Insurance Company 0 

, fire death of the said Walter Cullen Fish, and the .plan* 
hath always, from the time of making of the said instrume. 
Gr policy of insurance, performed and fulfilled all things 0 
her part and behalf to be performed and fulfilled 
to the tenor and true intent and meaning thereof» t e s 
plaintiff, in fact, saith that the said corporation, the e ^ 
politan Life Insurance Company (although requeste 
do) did not nor would, when such proof was made as a 
said of the death of the said Walter Cullen Fish, 0 ^
time thereafter, pay to the said plaintiff the sai ® ^  
one thousand dollars, or any part thereof, but hat
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wholly refused and neglected so to do, and therein hath 
failed and made default, contrary to the form and effect 
of said instrument or policy of insurance, and of the said 
covenant by them in that behalf made as aforesaid, to wit, 
at Camden, etc., and, therefore, she brings her suit.

Take notice that the plaintiff demands the sum of one 
thousand dollars, together with interest from the first day 
of August, A. D., 1902, and also the costs of this suit.

And the said defendant, by Willard P. Voorhees, its at-
torney, comes and defends the wrong and injury, when, &c., ¡ q  
and says that it did not undertake and promise in manner 
and form as the said plaintiff hath above thereof complained 
against it, and of this the said defendant puts itself upon 
the country.

And for a further plea in this behalf as to the declaration 
the said defendant, by leave of the court here for this pur-
pose first had and obtained according to the form of the 
statute in such case made and provided, says that the said 
plaintiff ought not to have or maintain her aforesaid action 
thereof against it, because it says that the said Walter Cul- 2Q 
ten Fish, upon the date and at the time of making of the said 
contract in said declaration mentioned was not in full health, 
of which the said plaintiff had notice, and of this the said 
defendant puts itself upon the country.

And for a further plea in this behalf as to the said declara-
tion the said defendant, by like leave of the court here for 
t is purpose first had and obtained according to the form of 
the statute in such case made and provided, says that, the 
sai plaintiff ought not to have or maintain her aforesaid 
action thereof against it because it says that in and by the 
provisions of the said policy in said declaration mentioned  ̂

was provided that the payment in said declaration men- 
oned should be made upon receipt of proofs of the death 

® t e insured made in the manner, to the extent and upon 
e ^ ntes required in said policy, and further that the said 

T°KpS death thereunder should be made upon the blanks 
furnished by the said defendant and should contain 

oswers to each questiofi propounded to the claimant, phy- 
Clans aild other persons, and should also contain the record,
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evidence and the verdict of the coroner’s inquest, if any were 
held.

And the said defendant avers that neither the said plain-
tiff, nor anybody in her behalf, did furnish the said defend-
ant with proofs of death upon the blanks furnished by said 
company and containing answers to each question pro-
pounded to the claimant, physicians and other persons, and 
containing the record, evidehce and verdict of the coroner’s 
inquest, if any, wherefor it prays judgment if the said plain- 

j 0 tiff ought to have or maintain her aforesaid action thereof 
against it, the said defendant.

And for that for a further plea in this behalf as to the 
said declaration the said defendant, by like leave of the 
court here for this purpose first had and obtained according 
to the form of the statute in such case made and provided, 
says that the said plaintiff ought not to have or maintain 
her aforesaid action against it because it says that in and 
by the answers and statements contained in the printed and 
written application mentioned in and referred to by said in* 

2 strument or policy in said declaration mentioned it was ex-
pressed and declared, among other things, that the said Wal-
ter Cullen Fish had never had any of the following com-
plaints or diseases, to w it; apoplexy, asthma, bronchitis, can-
cer or other tumor, consumption, disease of brain, disease o 
heart, disease of kidneys, disease of liver, disease o 
lungs, disease of urinary organs, dropsy, fistula, fits or con 
vulsions, general debility, habitual cough, hemorrhage, in 
sanity, jaundice, paralysis, pleurisy, pneumonia, rheumatism, 
scrofula, spinal disease, spitting or raising of blood, ucer 
or open sores, varicose veins, all of which answers and sta e 
ments were by the terms of said application and of said in 
strument or policy made warranties, and were therein an 
thereby made part of said contract. ,

And the said defendant avers that the said answers an 
statements so contained in the said printed and written ap 
plication were false and not true in that the said & 
Cullen Fish had had before and at the date of said app i  ̂
tion disease of the heart, disease of the kidneys, disease 
the urinary organs and rheumatism, by reason whereo
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said instrument or policy, according to its expressed condi-
tions, was and is null and void, to wit, at the county of Cam-
den aforesaid, and this the said defendant is ready to verify.

Wherefore it prays judgment if the said plaintiff ought 
to have or maintain her aforesaid action thereof against it, 
the said defendant.

And for a further plea in this behalf as to the said declara-
tion the said defendant, by like leave of the court here for 
this purpose first had and obtained according to the form 
of the statute in such case made and provided, says that jq  
the said plaintiff ought not to have or maintain her aforesaid 
action thereof against it because it says that in and by the 
answers and statements contained in the printed and writ-
ten application mentioned in and referred to by the said 
instrument or policy in said declaration mentioned it was 
expressed and declared, among other things, that the said 
Walter Cullen Kish had not been under the care of any phy-
sician within two years then next preceding except as stated 
in the line previous thereto, and that in the line previous 
thereto it was stated that Doctor Braymer, in January, 1893, 2 o 
had attended said Walter Cullen Kish for typhoid fever, all 
of which answers and statements were by the terms of said 
application and of said instrument or policy made warran-
ties, and were therein and thereby made part of said con-
tract.

fid the said defendant avers that the said answers and 
statements so contained in said printed and written applica-
tion were false and not true in that the said Walter Cullen 
ish, had been under the care of a physician or physicians 

W1 *n two years then next preceding the date of said appli- _0 
cation other than the said Doctor Braymer, as therein stated,
 ̂ reason whereof the said instrument or policy, according 

its expressed conditions, was and is null and void, to wit, 
t e county of Camden, aforesaid, and this the said de- 

endant is ready to verify.
, eref°re, it prays judgment if the said plaintiff ought 

0r maintain her aforesaid action thereof against the
said defendant. A-,,,

nd for a further plea in this behalf as to the said déclara-
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3 °

ti o n, t h e s ai d d ef e n d a nt, b y li k e l e a v e of t h e C o urt her e f or 

t hi s p u r p o s e fi r st h a d a n d o bt ai n e d a c c or di n g t o t he f or m 

of t h e st at ut e i n s u c h c a s e m a d e a n d pr o vi d e d, s a ys t hat t he 

s ai d pl ai ntiff o u g ht n ot t o h a v e o r m ai nt ai n h er af oresai d 

a cti o n t h er e of a g ai n st it, b e c a u s e it s a y s t h at i n a n d by t he 

a n s w er s a n d st at e m e nt s c o nt ai n e d i n t h e pri nt e d a n d writ-

t e n a p pli c ati o n m e nti o n e d i n a n d r ef e r r e d t o b y s ai d i nstr u-

m e nt or p oli c y i n s ai d d e cl ar ati o n m e nti o n e d, it was ex-

pr e s s e d a n d d e cl ar e d, a m o n g ot h e r t hi n g s, t h at t he sai d j 
W alt e r C ull e n Fi s h h a d, p ri o r t o s ai d a p pli c ati o n, ne ver met 

wit h a n y s eri o u s p er s o n al i nj u r y, n or e v e r b e e n s eri o usl y ill, 

a n d f o r t h e c o m pl ai nt s n a m e d a n d n o ot h er, w h e n he was 

att e n d e d b y t h e f oll o wi n g- n a m e d p h y si ci a n s a n d n o ot her, 

a n d di d n ot e x c e pt a n y di s e a s e s o r st at e t h e n a mes of a ny 
p h y si ci a n s, a n d f u rt h e r i n a n d b y s ai d writt e n a p plicati o n 

di d w a r r a nt a n d a g r e e t h at w h e r e v e r n ot hi n g w as writt e n 

t h e p a r a g r a p h s i n s ai d a p pli c ati o n it w a s a gr e e d t h a C « 
w a r r a nt y s h o ul d b e tr u e wit h o ut e x c e pti o n, all of whic 

a n s w er s a n d st at e m e nt s w er e, b y t h e t er ms of s ai d a p plica-

ti o n a n d of s ai d i n str u m e nt o r p oli c y, m a d e w arr a nti es, a n 

w e r e t h er ei n a n d t h er e b y m a d e p a rt of s ai d c o ntr a ct.

A n d t h e s ai d d ef e n d a nt a v e r s t h at t h e a ns w er s a n s 

m e nt s s o  c o nt ai n e d i n s ai d pri nt e d a n d writt e n a P Pf ? 

w e r e f al s e a n d n ot tr u e i n t h at t h e s ai d d ef e n d a nt ha d ■

b ef o r e s ai d a p pli c ati o n, s eri o u sl y ill wit h di s e as e o  e  ’

di s e a s e of.t h e ki d n e y s, di s e a s e of t h e uri n ar y  Qr

r h e u m ati s m, b y r e a s o n w h e r e of t h e s ai  i n S n  n Ujj 
p oli c y, a c c o r di n g t o it s e x p r e s s e d c o n diti o ns, w as a n 

a n d v oi d, t o wit, at t h e c o u nt y of C a m d e n, af or es a, d, 

t hi s t h e s ai d d ef e n d a nt i s r e a d y t o v e rif y. ejit
W h e r ef o r e, it p r a y s j u d g m e nt if t h e s ai d P ai n :fl Stt he 

t o h a v e o r m ai nt ai n h er af o r e s ai d a cti o n t h er e o a g

s ai d d ef e n d a nt. j eciara-
A n d f o r a f u rt h e r pl e a i n t hi s b e h alf as t o t e s  ^  ^

ti o n, t h e s ai d d ef e n d a nt, b y li k e l e a v e of t h e  ̂ _  ^  f o n n

j t hat t he
af oresai d

t h at it was e*'

t hi s p u r p o s e fir st h a d a n d o bt ai n e d a c c or di n g t o 

of t h e st at ut e i n s u c h c a s e m a d e a n d pr o vi e , s

s ai d pl ai ntiff o u g ht n ot t o h a v e o r m a m t a u v M 

a cti o n t h er e of a g ai n st it, b e c a u s e it s a y s + °
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pressed and declared, among other things, in and by said 
application and policy that said Walter Cullen Fish, at the 
time of said application, had no other insurance upon his 
life in any company, and by the word “ company” was meant 
any company, association, society or order granting life in-
surance, all of which answers and statements were, by the 
terms of said application and said instrument or policy, made 
warranties and were therein and thereby made part of said 
contract.

And the defendant avers that the answers and statements 
so contained in the said printed and written application were 
false and not true, in that the said Walter Cullen Fish had, 
before the date of said application, other insurance upon his 
life not disclosed in said application, by reason whereof the 
said instrument or policy, according to its expressed condi-
tions was and is null and void, to wit, at the county of Cam-
den aforesaid, and this the said defendant is ready to verify.

NEW JE R S E Y  SU P R E M E  COURT.

An n a  E. F i s h , 
vs.

Met r o po l it a n  L i t l  I n s u r a n c e ; 
Com pan y .

On  Co n t r a c t .

Plea filed by the said defendant by way of amendment to 
the sixth plea heretofore filed by the said defendant in said 
cause:

And for a further plea in this behalf as to the said.declara-
tion, the said defendant, by like leave of the court here for 
this purpose first had and obtained according to the form 
°f the statute in such case made and provided, says that the 
said plaintiff ought not to have or maintain her aforesaid 
action thereof against it, because it says that in and by the 
answers and statements contained in the printed and writ-
ten application mentioned in and referred to by said instru-
c t  or policy in said declaration mentioned, it was ex-



pressed and declared, among other things, that the said 
Walter Cullen Fish had, prior to said application, never met, 
with any serious personal injury, nor ever been seriously 
ill except as therein stated below and for the complaints 
named and no other, when he was attended by the follow­
ing-named physicians and no other, and did not except any 
diseases or state the names of any physicians, and further 
in and by said written application did warrant and agree 
that wherever nothing was written in the paragraphs in said 

IO application it was agreed that the warranty should be true 
without exception, all of which answers and statements were, 
by the terms of said application and of said instrument or 
policy made warranties and were therein and thereby made 
part of said contract.

And the said defendant avers that the answers and state­
ments so contained in said printed and written application 
were false and not true in that the said defendant had been 
before said application seriously ill with disease of the heart, 
disease of the kidneys, disease of the urinary organs and 

2Q rheumatism and said answers were likewise false and no 
true in that the defendant had been before said application 
attended by at least three (3) physicians, to wit.: Dr. 
Harry Jarrett, Dr. William Shaeffer and Dr. Ezra B. Sharp, 
by reason whereof the said instrument or policy, according 
to its expressed conditions was and is null and void, to wit, 
at the county of Camden aforesaid, and this the said de 
fendant is ready to verify.

Wherefore, it prays judgment if the said plaintiff ougit 
to have or maintain her aforesaid action thereof against t e 

n said defendant.
3 W ILLA R D  P. VOORHEES,

Atty. of Deft.

NEW JE R S E Y  SU PREM E COURT. 
A n n a  L .  F i s h , 

vs.
M e t r o p o l i t a n  L i f e  I n -

s u r a n c e  C o m p a n y .
On  C o n t r a c t .



AMENDMENT OE D EFE N D A N T ’S 
SIX T H  PLEA .

W ILLA RD  P. VO O RH EES,
Attorney.

I consent that the within amendment 
to defendant’s sixth plea be made and the 
within plea substituted for the sixth plea 
of the defendant heretofore filed.

Atty. of Plaintiff. j q

Wherefore, it prays judgment if the said plaintiff ought 
to have or maintain her aforesaid action thereof against the 
said defendant.

And the said plaintiff, by Henry Hollinshed, Jr., her at-
torney,saith, as to the first and second pleas of the defendant, 
by it above pleaded, whereof it has put itself upon the coun-
try doth the like.

And the said plaintiff, as to the third plea of the said de-
fendant by it above pleaded, denies that she failed to mako 2o 
proofs of,death of the insured upon the blanks furnished 
y the defendant company, but avers that she made such 

proofs upon the papers furnished by the agent of the de-
fendant company, and that she furnished to the said agent 
a 1 the records of the said physician, there being no coro- 
ners inquest, and of this she puts herself upon the country 

And the said plaintiff, as to the fourth plea of the said 
efendant by it above pleaded, denies that the said Walter 
ullen Fish had, at the time of making the said contract 
a any of the diseases therein named, to wit, apoplexy, asth- 

ma, bronchitis, cancer or other tumor, consumption, dis-
ease of the brain, disease of the heart, disease of the kidneys, 
rsease of the liver, disease of the lungs, disease of the uri- 
âry organs, dropsy, fistula, fits or convulsions, general de- 

abitual cough, hemorrhage, insanity, jaundice, paral- 
S1S> p eurisy, pneumonia, rheumatism, scrofula, spinal dis- 

?’ ^hing or raising of blood, ulcer or open sores, or 
icose veins, and of this the said plaintiff puts herself upon 

ltle country.
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And the said plaintiff, as to the fifth plea of the said de-
fendant by it above pleaded, denies that the said Walter 
Cullen Fish had been under the care of a physician or phy-
sicians within two years next preceding the said application, 
other than the said Doctor Braymer as therein stated, and 
of this the said plaintiff puts herself upon the country.

And the said plaintiff, as to the sixth plea of the said de-
fendant by it above pleaded, denies that the answers and 
statements contained in the written and printed application 

10 as made by the said Walter Cullen Fish were false and not 
true, or that the said Walter Cullen Fish had been, before 
the said application, seriously ill with disease of the heart, 
disease of the kidneys, disease of the urinary organs and 
rheumatism, but declares all the said statements made by 
him to be true, and of this the said plaintiff puts herself upon 
the country.

And the said plaintiff, as to the seventh plea of the said 
defendant by it above pleaded, denies that any statements 
made by the said Walter Cullen Fish, in reference to any 
other insurance in any other company were false, but e- 

20 dares that in all matters and things relating to the said con-
tract of insurance the statements of the said Walter Cu en 
Fish were true, and of this the said plaintiff puts hersel 
upon the country.

NEW  JE R S E Y  SU P R E M E  COURT.

A n n a  L. F i s h , 
vs.

Me t r o po l it a n  E i r e  I n s u r a n c e  
3°  Co m pa n y .

On  Co nt r a c t .

Replication filed by plaintiff by way of amendment to 
amended sixth plea of the defendant. ^

And the said plaintiff by her attorney, Henry Ho inŜ  
Jr., as to the plea filed by the defendant by way o  ̂
ment to the sixth plea of the defendant heretofore



13
said cause, reaffirms “that the said Walter Cullen Fish had 
prior to said application never met with any serious personal 
injury, nor ever been seriously ill except as therein stated 
below, and for the complaints named and no others,” and 
the plaintiff denies that the said Walter Cullen Fish “did 
warrant and agree that wherever nothing was written in 
the paragraphs in said application it was agreed that the • 
warranty should be true without exception.

And the said plaintiff denies that, “the statements so con­
tained in said written and printed application were false and It) 
not true in that the said defendant had been before said ap­
plication seriously ill with disease of the heart, disease of 
the kidney, disease of the urinary organs and rheumatism.”

And the said plaintiff also denies “that the said answers 
were false or not true, or that the said Walter Cullen Fish 
had been attended by at least three physicians, to wit, Dr. 
Harry Jarrett, Dr. William Shaeffer, and Dr. Ezra B. Sharp, 
or that by reason thereof the said policy was according to 
its express condition null and void,” as to all of which mat­
ters and things she puts herself upon the country. 2

HENRY HOLLINSHED, JR.,
Attorney of Plaintiff.

Therefore, let a jury thereupon come before our Chief 
Justice or some other Justice of the Supreme Court of the 
State of New Jersey, at a Circuit Court to be holden at Cam­
den in and for the county of Camden, on the second Tues­
day of September, in the year of our Lord, one thousand 
nine hundred and six, by whom, etc., and the same day is 
given to the parties aforesaid there, etc.

_______  3°

NEW JERSEY SUPREME COURT.

An n a  L. F i s h ,

vs.
Me t r o p o l i t a n  L i f e  I n s u r a n c e  

Co m p a n y .

fterwards, to wit, on the second Tuesday in September,
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in the year of our Lord, one thousand nine hundred and 
six, at a Circuit Court holden at Camden in the county of 
Camden, before the Honorable Charles G. Garrison, one of 
the Justices of the Supreme Court of the State of New Jer­
sey, according to the form of the statute in such case made 
and provided, by consent of the parties a jury being waived, 
the issues aforesaid were referred by the said Justice of the 
Supreme Court to be tried in the Circuit Court in said county 
of Camden, where the venue is laid.

I o And afterwards, to wit, on the third day of December, in 
the year of our Lord, one thousand nine hundred and six, 
at a Circuit Court holden at Camden in and for said county 
of Camden, before the Honorable Allen B. Endicott, Circuit 
Judge, according to the statute in such case made and pro­
vided, comes as well the within-named plaintiff and the with­
in-named defendant and the jurors of the ju ry  being 
summoned also come, who, to speak the truth of the matters 
and things within contained, being cho$eh, tried and sworn, 
say upon their oath, that the said defendant did not under- 

20 take or promise in manner and form as the said plaintiff 
hath in her said declaration alleged.

ALLEN B. ENDICOTT, 
Judge.

Judgment signed the nineteenth day of February, A. EL 
nineteen hundred and seven.

WM. S. GUMMERE,
C. J-

30
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NEW J E R S E Y  S U P R E M E  C O U R T .  

Ca md e n  Co u n t y  Ci r c u it .

An n a  L. F i s h , 
vs.

Met r o po l it an L i f e  I n s u r a n c e  
Co mpa ny, A J  . •

On  Co n t r a c t .
Appearances:

For the plaintiff, T h o ma s  B. Ha l e , E s q . 10
He n r y  H o e e  i n s h e d , J r ., E sq .

For the defendant,W. P. V o o r h e e s , E s q .

Be f o r e  E n d ic o t t , J . a n d  a  J u r y .

TH E C A S E  F O R  T H E  P L A I N T I F F .

Anna  L . F is h  sw o rn .

By Mr. Hall. ; ' ; - /  20
Q- Are you the p la in tiff  in  th is  case ?
A. I am.

Q. Are you the w id o w  o f  W a lt e r  C u lle n  F i s h  ?
A. I am.

Q- A  paper is handed th e w itn e ss, p u r p o r tin g  to  b e  a  

po icy in the M etro p o litan  L ife  In su ra n c e  C o m p a n y  u p o n

c life o f W alter C u lle n  F is h , an d sh e is a sk e d  to state  
what that paper is.

A. W h y it is a p o licy . 3 0

Q- Where did yo u  g e t th at p o lic y  ?

A. It was b ro u gh t to us b y  th e  agen t.

Q- The agent o f  w h o m  ?

A. O f the M etropolitan.

Q* And delivered to y o u r  h u sb an d  ?
A* Yes, sir.

I  d o n ’t care to h a v e  y o u  p ro v e  fo rm a lly



M r. H a ll. I  u n d erstan d , i f  th e  C o u rt please, the policy 

is ad m itted .

M r. V o o rh e e s. T h e  p o lic y  w ith  its counter-part, the 

a p p lica tio n  ; th e y  are m ad e p a rt o f  one instrum ent; I 

h an d  th e a p p lic a tio n  to th e C o u n sel. T h e  two I will 

a d m it to geth er.

' 'M f. H a ll. T h i s  is th e a g e n t ’s rep ort, is i t ?

M r. V o o rh e e s. T h a t  is th e  w h o le  a p p licatio n  on which 

th e p o lic y  is fou nded .

(S a id  p a p e r is offered in  e v id e n ce  an d m arked Exhibit

P. i  ; th e a g e n t’s  rep o rt an d  th e rep o rt o f  the examining 

p h y sic ia n , E x h i b i t  P. 2 .)

Q. M rs. F is h , w h e n  w e re  y o n  m arrie d  to M r. F is h ?

w a s m a'rried o n  th e  2 3 d  d a y  o f  O ctober, 1884.

Q! Is  M r. F i s h  d e a d ?

' 1 A  H e  is.

Q. W h e n  d id  h e  d ie  ?

A .  H e  d ied  o n  th e  6 th  o f  J u l y ,  19 0 2 .
2 0  Q . D id  y o u  req u est th e  M e tro p o lita n  L ife  Insurance 

C o m p a n y  to p a y  th e in su ra n c e  d u e u p o n  the p o lic y . 

(O b je cte d  to ; q u e stio n  a llo w e d .)

A .  I  did.

Q . D id  th e y  p a y  it  o r n o t ?

A .  N o , sir.

Q. D id  th e y  refu se  to p a y  it  ?

A i  T h e y  did. ,
Q . D id  y o u  fu rn ish  th e  p ro o fs o f  d eath  o f  yo u r hus an

to th e  c o m p a n y  req u ired  b y  th e m  ?

3 0  A .  I  did.

(O b jected  to ; q u estio n  a llo w e d .)

( E x c e p t io n  n o ted  fo r th e  d efen d an t.)

M r.:’ V o o rh e e s. M y  o b je ctio n  is th a t she has u °  

to ch a racte rize  th e p a p e r as pro o fs of death req 

b y  th em  ; th e  p a p e r sp e a k s for itse lf.

T h e  C o u rt. I  su p p o se it  is o n ly  in tro d u cto ry to m 

fo rm al p roof.
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Q. Di d t h e c o m p a n y f u r n i s h  t o y o u  b l a n k s u p o n  w h i c h  

t o f u r ni s h t h e p r o o f s o f d e a t h  ?

A. T h e y di d. ■  ,

Q. A n d di d y o u h a v e  t h o s e b l a n k s fill e d o u t a n d r e -

t u r n e d t o t h e C o m p a n y.

A. I di d. '. 7

Q. D i d y o u r e t u r n  t o t h e c o m p a n y  a l l t h e b l a n k s 

w hi c h t h e y f u r n i s h e d t o y o u  f o r t h a t p u r p o s e ?

A. I di d. j q

Mr. H a ll :  M r. V o o r h e e s, h a v e  y o u  t h o s e p r o o f s o f 

d e a t h ?  .  ..  . ,. 7 / ^ > . ‘:7  :

( C o u n s el f p r d e f e n d a n t a t t h e r e q u e s t  o f p l a i n t i f f’ s 

c o u n s el p r o d u c e s t h e p r o o f s o f d e a t h . )

Q. T h e p a p e r s p u r p o r t i n g  t o b e p r o o f s of, d e a t h c o n s i s t  

i n g o f f o u r y e ll o w  p a p e r s p i n n e d  t o g e t h e r a r e s h o w n  t o 

t h e w i t n e s s a n d s h e i s a s k e d  : K i n d l y  e x a m i n e  t h o s e 

p a p er s a n d s t a t e w h e t h e r o r n o t t h e y a r e t h e p r o o f s o f 

d e at h f u r n i s h e d a n d w h e t h e r t h e y  a r e t h e b l a n k s w h i c h  

t h e c o m p a n y f u r n i s h e d t o y o u  f o r t h a t p u r p o s e, ? 2 0

A. Y e s, si r, t h e y a r e.

Q. M r s. F i s h , h a s t h e m o n e y  d u e u p o n  t h a t p o li c y  

e v er b e e n p ai d ?

A. N o, si r.

C R O S S - E X A M I N A T I O N .

B y M r . V o o r h e e s  :

Q. A t t h e ti m e o f y o u r h u s b a n d’ s d e a t h  w h e r e d i d h e 

r esi d e ?

A. 8 4 3 B r o a d w a y. 3 0

Q. W h a t n u m b e r ?

A. 8 4 3 B r o a d w a y. -

Q. A n d h o w  l o n g  h a d h e li v e d  t h e r e ?

A- O h, t h a t w a s i n — W e  m o v e d  t h e r e i n  D e c e m b e r,

Q- W h a t y e a r ?

A.  1 9 0 1.

Q- 1 9 0 1 ?

A. Yes.
? ' '
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: Q . A n d  h e  d ied  th e  fo l lo w in g  J u l y  ?

A . Y e s , sir .

Q. W h e re  d id  y o u  l iv e  b e fo re  th a t  ?

A - L iv e d  9 3 9  B ro a d w a y .

&  939 ?
A . Y e s .

M r. V o o rh e e s  : A r e  th e se  offered  (re fe rr in g  to proofs of 

d ea th .)

M r. H a ll . N o , I  h a v e n ’ t offered  th em  ?

M r. V o o rh ees . D o  y o u  in te n d  to  o ffer them  ?

M r. H a ll . W e ll, y o u  m a y  o ffer th em .

M r. V o o rh e e s . I  d o n ’ t  w a n t  to  o ffer them . T h ey  were 

p ro d u ced  ; I  su p p o se  y o u  w i l l  h a v e  to  offer them  ; they 

w ere  p ro d u ced  o n  n o tic e  u n d e r  th e  ru le . Y o u  looked at 

th em .

M r. H a ll . I  w i l l  o ffer th em .

(S a id  p ro o fs  o f  d eath  a re  m a rk e d  E x h ib i t  P. 3 .)
Q. M rs  F is h ,  I  sh o w ed  y o u  th e  seco n d  p ag e  o f plain- 

2 0  t iff ’s  E x h ib i t  P . 3 , an d  a s k  y o u  i f  th a t  is  y o u r  signature 

a tta ch ed  to  th a t  ?

A . I t  is.
' Q. A n d  th o se  a re  th e  p a p e rs  w h ic h  y o u  transm itted to 

th e  c o m p a n y  a fte r  y o u r  h u sb a n d ’s  death .

A .  T h e y  are.
Q.‘ r U p o n  th e  p o lic y  w h ic h  h a s  b e en  offered here?

A . Y e s .

P L A I N T I F F  R E S T S .

3°  M r. V o o rh e e s . I  a s k  fo r a  n o n -su it. M y motion 
is  fo u n d ed  on  th e  p la in t i f f s  te s tim o n y  contained in 
th e  p ro o fs  o f d eath . T h e  p o lic y  was issu ed  upon the 

re p re se n ta tio n  o f  th e  d écè d en t th a t  h e  h ad  n ever been at-
ten d ed  b y  a n y  p h y s ic ia n  e x c e p t  D r. B ra y m e r  in  January, 
1903^  fo r ty p h o id  fever, an d  th a t  h e  h ad  n ot been under 
th e  c are  o f  a n y  p h y s ic ia n  w ith in  tw o  years unless as 

sta ted  w ith in  th e  p re v io u s  lin e , re fe rr in g  to D r. Braymer. 
T h e  p la in t if f  h a s  offered  p ro o fs  u n d e r h e r o w n  signature,
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w hi c h w e r e a d m i t t e d t o  t h e  C o m p a n y  i n  w h i c h  s h e 

st at es t h a t D r. S h a r p  a t t e n d e d  t h e d e c e a s e d d u ri n g , h i s 

l ast si c k n e s s, t h a t h e h a d t y p h o i d  a b o u t t e n y ^ a r s b e f o r e 

t h at, t h a t t h e r e al s o a p p e a r s u n d e r h e r s i g n a t u r e  t h e s t a t e -

m e nt o f D r. S h a r p , s h o w i n g  t h a t h e h a d b e e n i n  a t t e n d -

a n c e u p o n t h i s m a n  o n  F e b r u a r y  2 3 d , 1 9 0 2 , t h e 1 9 t h  o f 

M ar c h, 1 9 0 2, t h e j 7 t h  o f A p r i l, 1 9 0 2 , t h e 1 3 t h  d f M a y , 

1 9 0 2, a n d t h e 1 i t h  o f J a n u a r y , 1 9 0 2 .  T h e r e  a l s o a p p e a r s 

t h e s t a t e m e n t o f D r. J a r r e t t  t h a t h e h a d a t t e n d e d .'t h e 

d e c e d e nt f o r a r ti c u l a r r h e u m a ti s m  o n O c t o b e r 2 d, O c t o b e r 

3 d, 4 t h a n d 5 t h, 1 9 0 1.  T h o s e  a r e a ll t h a t a p p e a r i n  t h e 

pr o of of d e a t h. jj ‘  , ■ -  .  . f' *

T h e C o u r t. W h a t i s t h e d a t e o f t h i s a p p li c a ti o n , o f t h e 

cl a us e w hi c h s a y s h e h a d b e e n  u n d e r t h e c a r e o f n o  p h y -

si ci a n f o r t w o y e a r s p r i o r ?

Mr. V o or h e es. T h e  d a t e i s A p r il 1 5 t h , 1 9 0 2 . T h e  p a r t y  

die d wit hi n t h r e e m o n t h s a f t e r t h e a p p l i c a t i o n « f f h e  

pr o ofs of d e a t h a r e b y  t h e t e r m s o f t h e p o li c y  e v i d e n c e 

of t he f a cts t h e r ei n s t a t e d i n  b e h a l f o f b u t n o t a g a i n s t t h e 2 0  

c o mpa ny, a n d t h e c a s e s t a n d s o n  i t s fi r s t b r a n c h  i n  t h a t. 

T her e is a n ot h er b r a n c h  a l s o i n  w h i c h  t h e a p p li c a ti o n  

states t h at h e w a s n o t i n s u r e d  i n  a n y  o t h e r c o m p a n y , a n d  

t he pr o ofs of d e a t h s h o w  t h a t h e w a s i n s u r e d .  O n t h o s e 

t wo gr o u n ds I m a k e m y a p p li c a ti o n  f o r a n o n - s u i t, ;

T h e C o u r t  ( a f t e r a r g u m e n t ).  T h e   m o ti o n  w ill b e 

r ef us e d.

( E x c e pti o n n o t e d f o r t h e d e f e n d a n t ).

t o

T H E  C A S E  F O R  T H E  D E F E N D A N T .

D r . H a r r y  J a r r e t t , s w o r n.

B y M r. V o o r h e e s. * . •'  J f

de ? ^ ° U ^  3 P r a c ^ c * n & p h y s i c i a n  i n  t h e c i t y  o f  C a m -

A. I a m. ■: n ^ V r 1

Q- H o w l o n g h a v e y o u  b e e n  p r a c t i c i n g  h e r e, d o c t o r ?



¿0

A. 19 years.
O. Did you know Walter Cullen Fish in his lifetime? 
A. I did.
Q. Have you attended him for illness ?
A. I did.
Q. Can you give me the dates ?
A. If. I re-call it correctly, 1901, September 25th, 26th, 

27th, 28th, October 2nd, 3rd, 4th and 5th. 
jq  Q. Eight visits ?

A. Eight visits in all
Q. I show you the fifth page of plaintiffs exhibit No. 3, 

and ask you if that is your signature ?
A. That is my signature;.
Q. Is the body of the paper in your handwriting ?
A, It is.
Q. Did you visit Mr. Fish personally?
A. I did at his home.
Q. Talked with him ?

2q  A. I did.
Q. And he to you ?
A. He did.

CRO SS-EXAM INATIO N .

By Mr. Hall.
Q. Doctor, when you visited Mr. Fish where did you 

s£e him ? x
A. In the room adjoining the store, I presume the sit 

ting room, lying on the couch.
Q. What was the matter with him ?

3 °  A. Articular rheumatism.
Q. Doctor, do you re-call how you came to be call

into the room to see Mr. Fish ?
(Objected to.)
A. I was sent for.
Q. Don’t you re-call that the circumstances of your a 

tending Mr. Fish came about in this wise
Mr. Voorhees. I object ; it does not make any
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difference how he got there ; it was the attendance, that 
is the point. He went there and treated him for articu-
lar rheumatism. p. i,

The Court. Yes, but to ascertain what the treatment 
was and whether there was an actual treatment, 'etcO, I 
suppose he may ask fully as to his visit. > sD  ,.(

Mr. Voorhees. Your Honor will allow me an excep-
tion? P :

The Court. There is no question now pending. It 
is a mere intimation of what the Court will allows You 1 °  
may ask the question, then you will get the benefit of a 
ruling. PP

Q. Didn’t you go into the store adjoining Mr.TFish’s 
home, the store conducted by him as a florist, and w hile 
there, not calling professionally, weren’t you requested 
to step inside and see Mr. Fish, as he wasn’t feeling.well ?

A. I was not. ; F I  ./.,
Q. Your recollection is clear about that, Doctor?
A. To the best of my knowledge it is ; I was sent for. 2<d
Q. Now, Doctor, when you mention these visits, 

identify the visits which you have spoken of, how do 
you identify the persons that you visited ?

A. How do I identify the person ? I was called/to. see 
Walter C. Fish, and he is the person I attended, r I f  I 
may ask the question I suppose you want to ask ine- by 
referring to my books if  it was Walter C. Fish or some 
Member of his family?

Q- Yes, that is it.

A. That I cannot say. A ll accounts are charged up 
to Walter C. Fish. ' /T

' -30Vi; X j

tli ^ en ^  y °u were attending a child or Mrs. ;F ish > 
e account would be charged to Walter C. Fish SferdO)

A- Always the father as the head of the family. 1 
% Mr. Voorhees :
Q- Did you prescribe for Walter C. Fish at thoife 

tunes? *
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A. Yes.
Q. Was it the child or his wife or himself?
A. Walter C. Fish, personally.
Q. You remember that ?
A. I do remember that ?
Q. Have you your books with you ?
A. I took a memorandum before leaving.
Q. Have you that memorandum ?
A. Jotted down hurriedly with lead pencil. Prior to this 

IO occasion I attended the family March 8th and 16th, 1901. 
My subsequent visits were September—

Mr. Hall. I object; I don’t think it is hardly compe-
tent.

The Court. I suppose it is hardly competent.
Q. Did you know Dr. William Shaeffer ?
A. I did.
Q. Was he a physician in this city ?
A. He was.

20 Q. Is he living ?
A. He is deceased.
Q. Were you at the last trial of this case ?
A. At the last trial of this case ?
Q. Yes.
A. I was. . ,
Q. Did you notice Dr. Shaeffer testifying here in the

case ?
A. I do not re-call.
Q. You don’t re-call ?

30 A. No, I don’t re-call; I was late arriving ; I don 
re-call.

D r . E z r a  B . S h a r p  sw o rn .

B y  M r. V o o rh e e s. • • 1 in
Q . D r. S h a rp , y o u  a ie  a  p r a c tis in g  p h y sicia n  livin g

th e c ity  o f  C am d e n  ?

A .  Y e s ,  sir.
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Q. How long have you been practicing your pro-
fession here ?

A. In Camden ?

Q. Yes.
A. Nine years this fall.
Q. Did you know Walter C. Fish in his lifetime ?
A. Yes, sir.

Q. Do you recognise Mrs. Fish sitting in the Court
here? ro

A. Yes, sir.
Q. The husband of that lady ?
A. Yes, sir.
Q. Did you ever attend Mr. Fish professionally, ?
A. Yes, sir.
Q. For illness ?
A. Yes, sir.
Q. And prescribed for him ?
A. Yes, sir.

20
Q. Can you give me the dates ?
A. 1902, February 23rd.
Mr. Hall: I beg pardon ; what is that you are read-

ing from ? . i

The Witness. A memorandum I made this morning 
from my books.

(Objected to.)
Q. Have you your book here ?
A. Not with me, no, sir.
Q. Can you give me the dates when you visited him ?
Mr. Hall: Without the aid of that.
A. Without the aid of this I simply—
Mr. Hall: I object to the Doctor using that.
The Witness: Simply from the fact that I made the 

niemorandum I know the time when I made it.
he Court: The question is whether you can now—  
he Witness: I cannot answer it from memory now,
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simply from the fact that I made the memorandum this 
morning.

The Court. No, but can you now tell ?
A. February 23d, March 19th, and June, I think 

about—
Mr. Hall. The testimony as to June is not relevant; I 

object to that.
The Witness. Well, March 19th and February 23d, and 

February n t h  I believe, or March 1 ith.
10  Q. Doctor, I show you the third page of plaintiffs 

Exhibit 3, and ask you if  that is your signature to the 
paper ?

A. That is my signature.
Q. Did you fill out any part of that paper ?
A. That is my handwriting ?
Q. I show you that and ask you if  you can say when 

you attended Mr. F ish?
A. Well, those are the dates. I might say that—

20 Mr. Hall. Is that relevant ?
The Court. I think so ; I think he may use this rite 

is able to say he has compared this with his book.
Mr. Hall. I object to the question.
The Court. The objection is not sustained.

Whereupon the plaintiff, by her Counsel, prays a b 
of exceptions which is allowed and sealed accordingly- 

A l l e n  B. E n d ic o t t , Circuit Court Judge. [sea l J

The Witness. This is my handwriting on here, e 
30  23rd day of February, the 19th day of March and then 

17th  day of April. The gentleman said he did not wan
later than that, I believe. . rj

Mr. Hall. I do not want them after the 15th ot ? ^  
I ask that all be stricken out subsequent to the 15

April. . ieg.
Mr. Voorhees. The 17th  of April, there 1S a .. 

tion whether he was in sound health when t a p 0 

was delivered-
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The Court. Yes, that will stand.
Q. Did you prescribe for him at these visits, doctor ?
A. Yes, sir.
Q. Did you talk with him ?
A. Yes, sir.
Q. And he with you ?
A. Yes, sir.
Q. Do you know what you treated him for on the 17  th 

of April? t, ' ' - •/
A. Well, I have a memorandum here, nausea and 1°  

vomiting with headache, fever.
Q. Have you any intimation as to what Mr. Fish died 

of?
A. Only through hearsay.
(Objected to.) •
The Court. He does not know.
Q. I show you a loose sheet of plaintiff’s Exhibit 3, 

in which the cause of death of Walter Cullen Fish is 
stated. Do you see it, Doctor?  ̂ : 20

A. Yes, sir. ? r ?
Q. What is it?
(Objected to.) >;' -'‘H
The Court. Has this been admitted in evidence?
Mr. Voorhees. Yes, the plaintiff’s own paper.
The Court. Then he may call upon any witness Qr 

Counsel may state, I suppose, what appears in the paper? 
if it is in evidence.

The Witness. The statement made here is uremic 
poisoning. 3P

Q. The fact that you treated Mr. Fish the previous 
April 17th for headache, etc., would that convey to yopr 
nund that that was a precursor o f his illness which caused 
bis death ?

Mr. Hall. I object to that as entirely immaterial.
This cross-examination as I understand is proceeding 
upon the point of good health. The question o f good 
health is a purely relative term; it is not a potant fact,
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and the Courts all hold that unless you show that this 
man himself knew that he didn’t have good health his 
judgment is conclusive unless it is patently a fraud.

The Court. What is the purpose of the question ?
Mr. Voorhees. One of the pleas in this case is that 

this policy wds not delivered to this man Fish while he 
was actually in good health. That is one of the condi-
tions of the policy.

(Question allowed.)
IO # i 1

Mr. Hall. There is one other point I did not make. 
That is not pleaded; it is not in issue. There is no 
allegation o f that in the plea.

(Question withdrawn.)
Q. Did you know Dr. Shaeffer?
A. Well, I never met Dr. Shaeffer but once, and that 

• was in the Court at the time of the trial before.
Q. H ere?
A. Yes.

20 Q. Did you hear him testify ?
A. As I said a while ago, I think Dr. Shaeffer testi-

fied after I did, but I don’t know that.
Q. Is he alive ?
A. Deceased, I believe.

C R O SS-E X A M IN A T IO N .

By Mr. Hall.
Q. Doctor, the last trial didn’t you state the dates at 

which you attended Walter Cullen Fish were the 231&
3°  February and the 17th  day of A pril?

A. My memorandum here in my handwriting, the 23^ 
of February and the 17th  of April, yes, sir.

Q. Your testimony at this time is not exactly the same 
as it was at the last trial— is that true ?

A. In what point ?
Q. A s to the dates of attendance.
A. There is not much difference in that, is there ?
Q. W ell, that isn’t for me to say. Now, Doctor, this
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may not be cross-examination— I am not quite certain 
about that—you say you treated Mr. Fish for headache 
and sickness at the stomach, nausea !

A. Yes, sir.
Q. Does that of itself indicate or presage any serious 

illness ?
A. Not of necessity, no, sir.
By Mr. Voorhees :
Q. What do you mean, doctor, by saying “  not of 

necessity ? ”  10
A. Because you might have that in many conditions ; 

as is known to you and everybody practically, it might 
arise and actually does arise from a number of conditions.

By Mr. Hall.
Q. It might arise from eating too much Thanksgiving 

dinner, mightn’t it ?
A. Oh, that is an established fact, you know ; that 

does not need any comment upon it.
By Mr. Voorhees. 20

, Q- Is nausea sometimes an accompaniment of nephri-
tis ?

A. Yes, sir.
Q. That is the disease of which Mr. Fish is said to 

have died ?

A. That is what I understood ; yes, sir.
Q- And during the progress of that disease, do you 

have symptoms of nausea ?
A- At times.
(Objected to as irrelevant.) 3°

Mr. Voorhees : I was only answering you ; I did not 
wtroduce it.

Mr. Voorhees : I desire, i f  the Court please, to read the 
estimony taken at the last trial of Dr. William Shaeffer, 

0 is now deceased. (To the jury.) Gentlemen o f the 
y> 1 is case was tried once before, and Dr. William



28

Shaeffer is now deceased, and I want to read to you the 
testimony which he swore to on the previous trial. ,

(Mr. Voorhees then read the testimony referred to.)
Dr . W ill iam  Shal r r l r , sworn.
By Mr. Voorhees:
Q. You live in Camden, doctor?
A. Yes, sir.
Q. And are you a practicing physician?

IO A. Yes, sir.
Q. How long have you been practicing your profession 

here? ,
A. Twenty-two years.
Q. Did yòu know Walter C. Fish in his lifetime?
A. Yes, sir.
Q. Have you attended him professionally?
A. Yes, sir.
Q. Have you the time when you so attended him ?
A. Why, at irregular intervals between 1886 and 1896.
Q. Where did you attend him in 1896?

20 Objected to.
The Court': 19 0 2 ' is the date of the application, I under7 

stand.
Mr. Voorhees : The application is made in 1902 and the 

allegation is that he hadn’t been attended within two years, 
now, there appears: “ The following is the name of the 
physician who last attended me, the date of attendance an 
the name of the complaint for which he attended me. y 
phoid fever, in January, 1893, Dr. Braymer.”

The Court : The question is allowed.
30  A. On Broadway, above Walnut; I don’t remember the 

exact number.
Q. Is it his residence?
A. His residence ; yes. -
Q. How long a period was that attendance ?
A. One visit.
Q. At the time of that visit did you have any conversati 

with Mr. Fish?
A. I don’t recall it; no, sir.
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Q. I di d n’t a s k y o u w h at it w a s, b ut w h et h er y o u di d t al k 

t o hi m a n d h e t o y o u ? .

A. W h y, it w o ul d b e p e rf e ctl y n at u r al t h at I s h o ul d, b ut 

I d o n’t r e m e m b er w h at t h e c o n v e r s ati o n w a s.

Cr oss- e x a mi n ati o n.

B y Mr. H all.

Q. H o w l o n g ? '  . ■ . ■

A. O n e visit.

Q. D o ct or, ar e y o u s ur e a b o ut att e n di n g hi m i n 1 8 9 6 ?

A. W h y, pr ett y c e rt ai n; y e s, sir.

Q- H a v e y o u g ot y o u r b o o k s of r e c or d h er e ?

A. I h a v e n’t t h e m h e r e; n o.

Q. Well, di d y o u att e n d hi m i n c o n n e cti o n wit h a n y ot h er 
d oct or at t h at ti m e ?

A. N o, sir.

Q. Ar e y o u q uit e c ert ai n t h at it w a s n’t hi s ill n e s s i n 1 8 9 3 
i n w hi c h h e h a d t y p h oi d f e v e r ?

A. W h y, I a m q uit e s u r e; y e s, sir.

Q. Y o u di d n’t att e n d hi m t h e n f o r t y p h oi d f e v e r ?
A. N o, sir. .

Q. Di d n’t y o u e v er vi sit hi m f o r t y p h oi d f e v e r ?

A. W h y, p os si bl y I di d; I d o n’t r e m e m b er, b ut I di d n’t 
att e n d hi m d uri n g hi s si c k n e s s.

Q. Di d n’t y o u m a k e hi m o n e vi sit f o r t y p h oi d f e v e r a n d 

t he n Dr. Br a y m er t o o k c h a r g e of t h e c as e ?  . . .
A. I d o n’t r e c all. jj

B y Mr. V o o r h e e s:

Q. H o w d o y o u fi x y o u r d at e of 1 8 9 6 ?

Mr. H all: I o bj e ct; I d o n’t t hi n k h e c a n g o i nt o t h at 
no w.

^ h e C o urt: It i s all o w e d. 3 ®

A. W h y, b y b o o k-r e c or d c h ar g e.
Q- Di d y o u c o ns ult it ?
A. I di d; y es, sir.

M r s . A n n a  L,. F i s h  r e- c all e d.

B y M r. V o o r h e e s.

Q* A f t e r M r. F i s h ’ s d e a t h, M r s. F i s h , w h a t i n s u r a n c e 

d y o u c oll e c t o n t h e li f e  o f y o u r l a t e h u s b a n d  ?
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A. Do you mean what companies ?
Q. Yes.
A. He was in the United Workmen, Fidelity—that 

is the United Workmen, the Heptasophs and Brother-
hood of the Union.

Q. Were those on your husband’s life ?
A. They were.

CRO SS-EXAM INATIO N .

IO By Mr. Hall.
Q. Mrs. Fish, what are the character of these associa-

tions that you have mentioned as compared with an ordi-
nary life insurance company ?

Mr. Voorhees. I object ; that certainly cannot be 
within her knowledge.

The Court. I suppose she is hardly qualified to testify 
as to that.

Q. Were they what is know'n as insurance companies?
20 (Objected to.)

The Court. I do not think that is competent from this 
witness.

Whereupon the plaintiff, by her Counsel, prays a bill 
of exceptions which is allowed and sealed accordingly-

A e l e n  B. E n d ic o t t , Circuit Court Judge. [se a l ]
Q. Are these orders, all of them or any of them fra-

ternal beneficial associations ?
A, They were.

30  Q. Which of them are?
A. All of them.
Q. Who was the agent of the insurance company who 

took this insurance application ?
A.. Mr. Thompson.
Q. Were you present with Mr. Thompson and your 

husband, Mr. Fish, when the agent, Mr. Thompson, too 
your husband’s application for this insurance ?

(Objected to.)
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The Court. The objection is sustained. She is sub-

ject now only to cross-examination as to what she was 
asked about a few minutes ago.

Mr. Voorhees. I wish now, if  your Honor please, to 
offer the interrogatories which were offered to this plaintiff.
I think it would be better to have them put into the 
record.

Said interrogatories are read as follows: “ Did you io  
make proofs of the death of Walter Cullen Fish to the 
defendant, in writing, under the policy issued in the above 
stated case ? Yes. Second: Was Walter Cullen Fish, on 
or about the 15th of April, 1902, ever insured in any 
any other company or society ? Yes. Third: I f  he was 
so insured, state the names of each of tiie companies or 
societies and the amount of insurance in each. New 
York Life Insurance Company, $1,000; Fidelity Lodge,
A. 0 . U. W., $2,000; Conclave of Heptasophs, $1,000; 2Q 
Witherspoon Circle, Brotherhood of the Union, $500. 
Fourth: State the date of thejssuance of the insurance to
the said Walter C. Fish by each of said companies. New 
York Life Insurance Company, December 17th, 1895; 
Fidelity Lodge, A. O. U. W., April, 1896; Conclave 
Heptasophs, February 18th, 1897; Witherspoon Circle,
B. ofU., No. 1 ,fApril 21st, 1898. Fifth: Was the said 
Walter C. Fish’s life ever insured in the New York Life 
Insurance Company ? Yes Sixth: I f  so, when was said 
insurance issued? December 17th, 1895. Seventh: 30 
I the said insurance was cancelled before the death of
the said Walter C. Fish ¡give the date when it was can- 

kd* Have no notice whether cancelled; ceased pay-
ments upon it after one year.”

Hr. Voorhees. I  now offer the interrogatories and 
miswers in order that they m ay be marked.

(Said interrogatories and answers are marked Exhibits 
2 and D. 3.)
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D EFEN D A N T  R E ST S .

At this point a recess was taken until 1.30 P. M. 
Trial of the cause resumed after recess in the presence 

of Counsel for the respective parties.

P L A IN T IF F ’S R EB U T T A L.
A n n a  L. F i s h , recalled.

By Mr. Hall.
1 o  Q. Mrs. Fish, do you remember Dr. Jarrett’s visit to 

Mr. Fish in the latter part of 1901 ?
A. I do.
Q. How was it that Dr. Jarrett came to prescribe or 

was called in to look at Mr. Fish ?
A. He was suffering with a pain in his shoulder at the 

time in the store.
Q. Who was in the store ?
A. Mr. Fish.

2(j  Q. And how did it come about ? Just tell the jury
the circumstances.

(Objected to as irrelevant and immaterial;)
v • The Court. I will take the testimony.

(Exception noted for the defendant.)
; Q. Now, just tell the jury, won’t you ?

A. Dr. Jarrett came in for flowers, and Mr. Fish to 
• him— they were quite intimate— that he had a pain 111 

his shoulder, and he prescribed for him, and said it was
rheumatism. > t  tt

3 °  Q. Do you remember how many visits Dr. J arre
made ?

A. No, I do not. tin
. Q .  You don’t know whether he is correct or no

his statement ?
- A. No, I couldn’t say. ft was

Q. During the time of the visits of Dr. Jarre >
Mr Fish attending to his regular business ?

A. All the time.
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Q. Did Mr. Fish complain to you of sickness or ill 
health ? > '

A. He did not
Q. How long was Mr. Fish ill during his last illness ?
A. He was not ill at all.
Q. Just state to the Ju ry  the exact time.
A. Well, he went to bed in perfect health, and he

waked at half-past six and never spoke a word except
that he had a pain in his head, and he died within an 
, i ohour.

Q. How many years had you lived with Mr. Fish be-
fore his death ?

A. 22 years.

Q. From your observation of Mr. Fish, and from wdiat 
he may or may not have said to you, is it your opinion 
that he was in good or bad health ?

(Objected to.)

The Court. I will take the testimony.
(Exception noted for the defendant.) 20
A. In perfect health I should say ; I saw nothing diff-

erent.
Q. Did he seem to be in that perfect health until the 

morning he waked up and died ?
A. He did ; he was away visiting at the time.

Q. Mrs. Fish, since the former trial of this case have 
you ever had any conversation with Dr. Shaeffer, now 
deceased, relative to his testimony at the former trial ?

(Objected to.) no
The Court. How can that be competent ?
Mr. Hall. I offer to prove by this witness that she 

tad a conversation with Dr. Shaeffer shortly after the 
ormer trial of this cause relative to his testimony where- 
m he testified that he attended Mr. Fish on certain dates;
* at Dr. Shaeffer had his mind refreshed as to a con-
dition of unfriendliness existing between the doctor and

r' and having that condition brought to his mind,
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he made an examination of his books in the presence of 
this witness and found according to the record that the 
attention he gave on the dates which he testified he gave 
to Mr. Fish was in fact given to a little girl in the family 
of Mr. Fish; that the charge as stated in his testimony 
was against Mr. Fish and from that he concluded that it 
had been Mr. Fish to whom he had given the services.

The Court. The offer is over-ruled.

IO Whereupon the plaintiff, by her Counsel, prays a bill 
of exceptions which is allowed and sealed accordingly.

A l l e n  B. E n d i c o t t , Circuit Court Judge. [s e a l ]

Q. Mrs. Fish, did you collect any money on any policy 
in the New York Life Insurance Company ?

A. No, sir.
Q. Had that policy been cancelled or forfeited before 

the death of Mr. Fish, or when had that policy been can-
celled ?

A. Why, a year after it was in force.
2 0

Q. A  year after it had been issued ?

A. Yes.
Q. Mrs. Fish: were you present when Mr. Thompson, 

the agent of the company, and Mr. Fish prepared the 
application of Mr. Fish for this policy of insurance?

A. I was.
Q. What statement, i f  any, did Mr. Fish make to Mr- 

Thompson as to what other insurance he carried upon 
his life ?

Mr. Voorhees. I object; that does not come within 
the pleadings in this case at all.

The Court. What is the offer, Mr. Hall?
Mr. Hall. The offer is precisely that which was ad-

mitted at the last trial as your Honor will see, on page 
33 of the printed book, to show that at the time this ap̂  
plication was made this insurance was disclosed to 
company through its agent, partially written down in t
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report made by the agent, and submitted to the company, 
and that they are bound by that information.

The Court. I will take the testimony.

(Exception noted for the defendants).
(Question repeated.)
A He told them each one that he belonged to.
Q. I know, but you must tell the jury, Mrs. Fish,what 

each one is.
A. Well, he told him he belonged to the United Work- IO 

men and the Heptasophs and the Brotherhood of the 
Union.

Q. Were you present when the medical examiner of 
the company, Dr. Horning, made the medical report on 
the life of Mr. Fish ?

A. I was.
Q. Did Mr. Horning ask Mr. Fish ?
A (Objected to as leading.)
Q. The Court. Ask your question.
A. Did Dr. Horning ask Mr. Fish at the time he °  

made his medical report anything concerning his being 
attended by any other physician ?

(Objected to.)

Mr. Hall. The purpose of this examination, if  the 
Court please, is as to the interpretation of this contract, 
an interpretion declared in a declaration by the company 
!tself through its agent to this man as to what these 
things meant. .

The Court. You may put the testimony in. 3 °
(Exception noted for the defendant.)
(Question repeated.)
A- He did.

Q- In response to that conversation did Mr. Fish tell 
Hr- Horning------

(Objected to ; objection sustained.)
Q- Can you repeat the conversation they had concern- 

ln£ this matter ? ^% F  *



Mr. Voorhees. I object to that also on the deeper 
ground that that is not an issue in this case. There is no 
question of fraud or misrepresentation in this at all; they 
have not pleaded that, and certainly it is irrelevant to the 
issue raised in this case.

The Court. I will allow you to put in your testimony.

(Exception noted for the defendant.)
A. Well, Mr. Horning told Mr. Fish that he believed 

IO him to be in perfect health and he would give him $3000 
if he wanted it instead of one, and he told him he did not 
want it, and I asked him if  he mentioned those spells of 
sickness that he had had, and he said“ Were you in bed? 
He said ‘ ‘ No, never after I had typhoid fever; I have 
never even laid down.”  “ Then,”  he said, “ that doesn t 
count.”

Q. You say he mentioned those spells of illness what 
do you mean by those spells of illness ?

A. He never had any illness only a headache; that is all 
20 I have known him to have since he had typhoid fever, and 

vomiting; he has had spells of vomiting.
Q. I don’t mean that; you must specify to the jury ex-

actly what Mr. Fish told Dr. Horning.
A. Well, when he gave in that Dr. Sharp had doctored 

him and Dr. Jarrett—
Q. No, tell the jury.
A. What do you want me to say ?

Q. Ju st what you started to tell.
3°  A. He told the doctor about being doctored by Dr- 

Sharp and Dr. Jarrett; he told him he had been doctored 
by Dr. Sharp for vomiting and headache and by Dr. Jar 
rett for rheumatism that time in the shoulder. r< 
Horning said that was of no account, it was not con 
sidered illness because he had not been in bed, and 
attended to his business all during the time; I had never 
known him to even lie down.
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Q. Did Dr. Shaeffer attend or prescribe for Mr. Fish 

during 1896?
A. Well, do you mean when he had typhoid fever ?
Q. No. When did he have typhoid fever ?
A. He had that— well, it is just 16 years ago; I don’t 

know just the year.
Q. 16 years ago ?
A. 16 years this December.
Q. 1893—Now, did Dr. Shaeffer ever attend Mr. Fish 

after 1893? .
A. He never did.
Q. He was mistaken then when he says—
A. He told me he was mistaken and was very sorry 

for it.
Q. The witness is shown paper C. in Exhibit P. 2 

and she is asked: Do you know whose handwrriting 
that is ?

A. I do not.
Q. Is it Mr. Fish ’s handwriting? 20
A. No, it is not.
Q. Do you know from your recollection or observation 

or what you saw at that time who actually filled out that 
paper?

A. No, I do not ; this is his handwriting (indicating 
a part of paper B.)

C R O SS-EX A M IN A T IO N .
By Mr. Voorhees.
Q- You have already said that that' was your husband’s 30 

signature ?
A. That is, yes.
Q- That is Exhibit P. 2 shown vou ?
A. Yes.

Q. Do you recollect, Mrs. Fish, the fact of Dr. Jarrett 
attending your husband ?

A. I do.

Q- And he was there, made several visits to him ?
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A. I know he was there several times ; I couldn’t say 

how many.
Q. A t your husband’s house, residence ?
A. Yes.
Q. And you also remember the fact that Dr. Sharp 

attended him, don’t you ?
A. Well he prescribed for him if  you call that attending. 
Q. Did he come to the house at all ?
A. He came to the house but he never found him out 

of the store.
Q. And you also remember that Dr. Shafer—
A. No, Dr. Shafer did not.
Q. Did not ?
A. No, sir, he did not.
Q. But the other two you recollect ?
A. Ido .
Q. And you recollect that the attendance of Dr. Jarrett 

was for rheumatism ?
20 A. It was.

BO TH  S ID E S  R E S T .

Mr. Voorhees. I desire to make a motion, if  your honor 
please, for a direction of the verdict for the defendant in this 
case. The grounds are those that I made in making the 
motion for a non-suit, and also the additional grounds o 
the fact that the proof of the attendance of other physic- 

30  ians, .and the proof of the existence of other insurance 
upon'the life of this decedent are now proved beyon a 
doubt and beyond a question. I cannot see how the tna 
of this case and the facts adduced upon this trial differ a 
all from those which were brought to light on the rs  ̂
trial of this cause. That matter went to the Court 
Errors 5 they have made a deliverance that these warr 
ties were broken by proof of the attendance of  ̂
physician who was present here, and that alone, it seen?
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t o me, is s uffi ci e nt t o c a u s e y o u r H o n o r t o g r a n t t h e m o-

ti o n w hi c h I h a v e m a d e.

T h e C o urt. ( Aft e r a r g u m e n t. ) T h e C o u rt f e el s i m -

pell e d, u n d er t h e d e ci si o n o f t h e S u p r e m e C o u rt i n t hi s 

c as e, si n c e it s l a st t ri al t o di r e c t t h e j u r y t o fi n d a v e r di c t 

i n f a v or of t h e d ef e n d a nt.  O n e o f t h e w a r r a n ti e s i n t h e 

a p pli c ati o n f or i n s u r a n c e w a s t h at t h e a p pli c a n t h a d n ot 

b e e n u n d er t h e c ar e o f a n y p h y si ci a n d u ri n g t h e p a st t w o 

y e ars. T h e t e sti m o n y i n t hi s c a s e s h o w s t h at h e w a s 

u n d er t h e c ar e o f a p h y si ci a n wit hi n t w o y e a r s, a n d u n d e r 

t he d e cisi o n of t h e S u p r e m e C o u rt I f e el i m p ell e d t o di-

r ect y o u, g e ntl e m e n, t h at y o u m u st fi n d a v e r di c t i n f a v o r 

of t h e d ef e n d a nt.  T h e Cl e r k w ill r e c o r d it.

W h er e u p o n t h e pl ai ntiff, b y h e r C o u n s el, p r a y s a bill 

of e x c e pti o ns w hi c h i s all o w e d a n d s e al e d a c c o r di n gl y. 

A l l e n  B. E n d i c o t t , Ci r c uit C o u rt J u d g e. [s e a l ]

N E W J E R S E Y  C O U R T O F E R R O R S A N D A P P E A L S.

A n n a  L. F i s h ,

Pl ai ntiff i n E r r o r,

v s. ■'  ,

M e t r o p o l it a n  L i e e  I n s u r a n c e  
C o m p a n y ,

D ef e n d a nt i n E r r o r.

O n  Co n t r a c t .

A S S I G N M E N T S O F E R R O R.

A n d t h e s ai d A n n a L. Fi s h, b y H e n r y H olli n s h e d, J r., 

er att or n e y c o m es a n d s a y s t h at i n t h e r e c or d a n d pr o c e e d- 

l ngs, a n d als o i n t h e m att er c o nt ai n e d i n t h e bill s of e x c e p- 

i o ns a n d i n t h e gi vi n g of j u d g m e nt i n .s ai d c a u s e i n t h e

u pr e me C o urt of N e w J e r s e y, t h er e i s m a nif e st e r r o r i n 
t his:

irst. T h at t h e Cir c uit C o u rt J u d g e b ef o r e w h o m t h e 

a us e Was tri e d, r ef u s e d t o p er mit l e g al a n d c o m p et e nt e vi-
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dence to be given at the trial. (Pro ut the Bills of Excep-
tions).

Second. Because the Circuit Court Judge before whom 
the cause was tried, directed a verdict for the defendant. 
(Pro ut the Bills of Exception.)

Wherefore the said Anna E. Eish prays that the said 
judgment, by reason of the said errors, and of other errors 
in the record and proceedings aforesaid, appearing, may be 
reversed, annulled and for nothing holden, and that the said 
Anna L. Fish may be restored to all things that she hath 
lost on occasion of said judgment.

Dated March 7th, 1907.

H E N R Y  H O LLIN SH ED , JR., 
Attorney for the Plaintiff. 

Due and legal service hereby acknowledged.
W ILLA R D  P. VOORHEES, 

Attorney for Defendant in Error.

NEW  JE R S E Y  COURT O F E R R O R S AND APPEALS.

A n n a  L . F i s h ,
vs.

M e t r o po l it a n  L i t e  I n s u r a n c e  
Co m pa n y ,

I n  E r r o r . 

J o i n d e r  i n  E rr °r-

And hereupon, afterwards, to wit, on the third u • /  
of March, A. D., 1907, etc., the said Metropolitan Li e n 
surance Company, by Willard P. Voorhees, its vj
comes into court and says that there is no error eit er 
the record and proceeding aforesaid, or in giving t e Ju 
ment aforesaid, and he prays here that the court 
proceed to examine as well the record and proceedings 
said, as the matters, aforesaid assigned for error, an
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the judgment aforesaid, in manner aforesaid given, may in 
all things be affirmed, etc.

W ILLA R D  P. VO O RH EES, 
Attorney for and of Counsel 

with Defendant.

NEW JE R S E Y  COURT O F ER R O R S
AND  A P P E A L S . IO

A n n a  L . F i s h ,
Plaintiff,

vs.
Me t r o po l it a n  L i f e  I n -

s u r a n c e  Co m pa n y ,
Defendant.

J o in d e r  i n  
E r r o r .

W ILLA R D  P. V O O RH EES, 2Q
Attorney of Defendant.

P L A IN T IF F ’S E X H IB IT  i.
UNITED STATES OF AMERICA.

Nos. 262554-5 C 
Age 

40
Me t r o po l it a n  L i f e  I n s u r a n c e  Co m pa n y .

Incorporated by the State of New York. Home Office, 3 °  
New York City.

N c o nsi de ra tio n  of the Answers and Statements con- ' 
ined in the application for this Policy, a copy of which is ’ 
creto annexed as a part of this contract, upon the life of

in ^Û en Camden, State of New Jersey, here-
na ter called the insured, all of which answers and state- 
ents are hereby made warranties, and of the payment of 
C ^nnual premium of Forty Dollars and two Cenfs?
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on or before the delivery of this Policy, and of a 
like amount on or before the nineteenth day of April, of 
each and every year during the life of the insured, dot h 
h e r e b y  AGREE, subject to the conditions set forth on the 
third1 page hereof, each and all of which are hereby made 
part of this contract, and1 are accepted by the insured and 
assured as part hereof as fully as if herein recited, to pay 
at its Home Office, in the City of New York, the sum of 
One thousand dollars to Anna L. Fish, wife of the insured, 

IQ herein called the assured, if living, otherwise to the legal 
representatives of the insured, upon the receipt of the Com-
pany at its Home Office and its approval of the proofs of 
death of the insured, made in the manner, to the extent and 
upon the blanks required by Condition Sixth, and upon the 
surrender of this Policy, deducting therefrom the premium, 
if any, for the balance of the policy year.

No obligation is assumed bv the Company until the first 
premium has been paid, nor prior to this date, nor unless 
upon this date the insured is alive and in sound health.

2Q I n  W i t n e s s  \y  h e r e o f , the M etropolitan L ife  Insurance 
Company has, by its President and Secretary, signed and 
delivered this instrument, at its Office, in the City of New 
York, on the nineteenth day of April, 1902.

JN O . R. HEGEMAN,
President.

Form C 216 A  Fife.
c o n d it io n s .

Referred to on First Page as part of This Contract.
F i r s t .—If the insured within one year from the issue 

hereof die by his own hand or act, whether sane or insane, 
die Company shall not be liable for a greater sum than the 
premiums which have been received on this Policy.

S e c o n d .— I f  any statement in the application herein re 
ferred to is not true, or if any premium or installment 0 
premium be not paid when due, this Policy shall be voi , 
and all premiums paid shall be forfeited to the Company» 
except as provided in Paragraph First of Benefits an 
Privileges.”



43
Th ir d .—Absolute proof of age may be required with 

proofs of claim hereunder, and the amount payable shall be 
the Insurance that the actual premium paid would have pur-
chased at the true age of the insured.

Fo ur t h .—Premiums are payable at the Home Office in 
the City of New York, but at the pleasure of the Company 
suitable persons may be authorized to receive such payments 
at other places, but only on the production of the Company’s 
receipt signed by the President or Secretary, and counter-
signed by the person receiving the payments.

Fif th .—Any assignment of this Policy is void unless as-
sented to in writing by the Secretary; but in no case does 
the Company guarantee the validity of any assignment.

Six t h .—Proofs of death shall be made to the Home Of-
fice in the manner and to the extent required by blanks fur-
nished by the Company, and shall contain answers to each 
question propounded to the claimant, physicians and other 
persons indicated in the blanks, and shall further contain 
the record and verdict of the coroner’s inquest, if any be 
held. The proofs of death shall be evidence of the facts 
therein stated in behalf of, but not against the Company.

Sev en t h .—No suit shall be brougfjtvor action commenced 
against this Company after two years from the date of the 
death of the insured, and it is expressly agreed that if such 
suit or action be commenced after two years the lapse of time 
s all be conclusive evidence against any claim, the provis-
ions of any and all statutes of limitation to the contrary 
being hereby expressly waived.

ig h t h . The contract between the parties hereto is com- 
P etely set forth in this Policy and the application therefor 

fiedCn *°^e^ er’ an<̂  none its terms can be varied or modi-
> nor any forfeiture waived or premiums in arrears re- 

«ve except by agreement in writing signed by either the 
. resident, Vice-President or Secretary, whose authority for
1  Purpose will not be delegated; no other person has or 

will be given authority.

Exhibit p^°WS C0Py application for this policy; same as
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,|j , (Endorsement.)

Nos. 262554-5 C.
Metropolitan Life Insurance Company. 

New York.
(Intermediate Branch.)

Life Policy.
Insurance on the 

Life of
Walter Cullen Eish

IO Camden, N. J.
Amount
$1,000.

Annual Premium, $40.02.
Date of Policy 
April 19, 1902.

Agent J. Jones

E X H IB IT  P2.

20

Ò

M e t r o po l it a n  L i f e  I n s u r a n c e  Co m pa n y  
(Incorporated by the State of New York.)

Pol. Form No. 262554
À  TO BE PILLED OUT AND SIGNED BY THE COMPANŶ S AGENT. 
B  TO BE SIGNED BY THE LIFE PROPOSED.
C t o  b e  f i l l e d  o u t  b y  t h e  m e d ic a l  e x a m i n e r  a n d  sig n ed

BY THE APPLICANT.
(This Space to Be Filled Out at Home Office and Not by 

Agent.)
No. 262555. Date of policy—Apr. 19, 1902. 
c Plan—W. L. District— Camden.
Age—40 Amount—$1000 Premium—40.02 Payable—

20.01 Annually.
Name of Agent—C. H. Thompson At Camden Lnder As 
, sist. Supt. F. E. Robert.
A To Be Filled Out and Signed by. the Agent.

a g e n t ' s  r e po r t  o n  pr o po sed  r i s k
1. Full Name of Life Proposed for Insurance—Walter C.

Fish
2. Amount of Insurance—$1000.
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2a. Plan of Insurance—Whole life.
3. Residence—No. 843 Street— Broadway City—Camden
Which floor of house ? Front or rear ? State.
3a. Post Office Address—Camden
4. Race—White
5. Married
6. Sex—Male
7- Date of Firth—Feb. 21, 1862 
8. Age Nearest Birthday—40 years.
9- Where Born. (Name town, State and country.)— Bethel 

N. J. • ' ’ 10

10. Occupation—Florist Place of Business—84s Broad-
way.

n. How Are Premiums to Be Paid—$40.02 annually.
12. By Whom Will the Premiums on This Insurance Be 

Paid? Name—Applicant Relationship to Life Pro-
posed—Self

13- | |  Said Life Now Insured in This Company? I f  so,
* £lve numbers of all Policies. No 
I3a- Any Other Policy in Force ?

I4' \S the Durance Applied for to Be an Increase to the 2°  
Insurance in Force ? No

14a. If not, What Policies Are to Be Discontinued ?
5- s Said Life Now Insured in Any Other Company or

F lety, or Association? I f  so, give names and 
amounts. Workmen Heptasophs 

!5a- Any Other? No.

Vo -̂ ver Been Insured in This Company ?

i^ H* S° ’ GiVC P° licy Number-
as said life ever applied to any Company, Order or
ssociation for life insurance, and been declined, or
sponed or without receiving the exact kind and

ularsT °^.lnsurance aPPbed for? (If yes, give partic-

Pofl6’ ^ tC'’ . ° f Beneficiary, Subject to Provisions of 
FishCy nPplled .for as to Payment. Name—Anna L.
A ___ UccuPation—Housekeeper Relationship—Wife 

se 37 years. Residence—No. 843 Broadway Street.



City— Camden State—N. J.
19. Did you see the person to be insured at the time this re-

port was written ? Yes
20. Was each question put to the person and answered as

recorded? Yes
21. Does the person appear to be a good risk in every re-

spect, and do you recommend that a Policy be issued? 
Yes

22. Was the standard signature in Part B made in your 
presence by the life proposed ? Yes

23. Is the person any relative of yours or of any employe of 
this Company ? Mo

24. Poes the person appear older than age stated? No
25. Has the person to your knowledge ever made an appli-

cation to this Company on which a Policy was not is-
sued? I f  so, give date. No

26. What amount of advance payment have you collected 
on the proposed application? $1.00

Dated April 14, 1902 C. H. THOM PSON, Agent.
APPLICATION TO THE

M e t r o po l i t a n  L i e e  I n s u r a n c e  C o m p a n y  
(Incorporated by the State of New York.)

(D a t e ) A pril 14 , I902-
B I intend to make application to The Metropolitan Life 

Insurance Company upon the following blank form, and 
do hereby sign my name in the presence of the Company s 
agent who will make report to the Company upon the pro-
posed risk, so that my signature to the application may be 
identified.

W A L T E R  C U LLEN  FISH 
Signature of Proposed Applicant. 

C h a s . H. T h o m ps o n

Signature of Witnessing Agent.
1 . I hereby apply to The Metropolitan Life Insurance 
c Company, through its Intermediate Branch, for an in 
surance on my life in the sum of $1000  which, subject 0 
the provisions of the policy as to payment, shall be payab e 
to Anna L. Fish my wife (Enter Relationship.)

To induce the said Company to issue said Policy, and as
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consideration therefor, I warrant and agree, on behalf of 
myself and of any other person who shall have or claim in-
terest in any Policy issued under this application, as follows : 

Wherever nothing is w ritten in the fo llo w in g  paragraph  
it is agreed that the w arranty is true without exception. 
i a  My age nearest birthday is 40 years.
2. My occupation is Florist and I have no other occupa-

tion, except
3< I have never had any of the following complaints or 

diseases r  Apoplexy, Asthma, Bronchitis, Cancer or 
other tumor, Consumption, Disease of Brain, Disease 
of Heart, Disease of Kidneys, Disease of Diver, Disease 
of Lungs, Disease of Urinary Organs, Dropsy, Fistula, 
Fits or Convulsions, General Debility, Habitual Cough,’ 
Hemorrhage, Insanity, Jaundice, Paralysis, Pleurisy, 
Pneumonia, Rheumatism, Scrofula, Spinal Disease, 
Spitting or Raising Blood, Ulcer or Open Sores, Vari-
cose Veins, except

4- I am now in sound health. I am not blind, deaf or 
dumb, nor have I any physical or mental defect or in-
firmity of any kind, except

5- The following is the name of the physician who last at-
tended me, the date of the attendance, and the name of 
the complaint for which he attended m e: Typhoid 
fever, Jan. 1893. Dr. Braymer

6- I have not been under the care of any physician within 
two years, unless as stated in previous line, except

7- have never been under treatment in any dispensary, 
ospital or asylum, nor been an inmate of any alms-

house or other institution, except 
I am not in any way connected with the manufacture or 
sale of ale, wine or liquor. No 

9 . have never been a pensioner, and no application for a
pension to me is pending or contemplated, except as 
follows:

have never met with any serious personal injury, nor 
ever been seriously ill, except as stated below, and for 
| e complaints named and no other, when I was at- 
en ed by the following named physicians, and no other:

IO

20

30



11 . No one of my parents, grandparents, brothers or sisters 
ever had consumption, or any pulmonary or scrofulous 
disease, except

12. I have no other insurance on my life, except in the fol-
lowing named companies and for the following amount. 
And by the word “ Company” I mean any company, as-
sociation, society or order granting life insurance.

13. No proposal or application to insure my life has ever 
been made to any company or agent upon which a pol-
icy has not been issued of the amount applied for, ex-
cept as follows. And by the word “ company I mean 
as defined in the previous statements.

I agree that this application has been made, prepared and 
written by myself or my own proper agent and that inas-
much as only the Officers at the Home Office of the Com-
pany in the City of New York have authority to determine 
whether or not a policy shall issue upon any application 
and as they act on the written statements, answers, war-
ranties and agreements herein made, no statements, prom-
ises or information made or given by or to the person so 
liciting or taking this application for a policy, or by or to 
any other person, shall be binding on the Company, or in 
any manner affect its rights, unless such statements, pro®' 
ises or information be reduced to writing and presented to 
the Officers of the Company at the Home Office.

And I further declare, warrant and agree that the state-
ments and answers are strictly correct and wholly true, t at 
they shall form the basis and become part of the contra 
of insurance if one be issued, and that if they are n0|  ̂ u 
strictly correct and wholly true the policy shall be nu

void. . . r 1 or
I further agree that in any distribution of surpuŝ

apportionment of dividends on any policy issued upon ^  
application, the principles and methods which rnâ . 
adopted by the Company for such distribution or appor 
ment, and its award of the amount belonging to sue 1 P 
shall be and are hereby ratified, confirmed and accepte 

I hereby waive the provisions of Section 834 0 * .
of Civil Procedure of the State of New York, and o



4 9

l af pr o visi o ns i n t h e l a w s of ot h er St at e s. A n d I e x p r e s sl y 

a gr e e a n d sti p ul at e t h at i n a n y s uit o n. t h e p oli c y h er ei n a p-

pli e d f or a n y p h y si ci a n v v h o h a s att e n d e d o r m a y h e r e aft e r 

att e n d me m a y di s cl os e a n y i nf o r m ati o n a c q uir e d b y hi m 

i n a n y wis e aff e cti n g t h e d e cl ar ati o n s a n d w a r r a nti e s h er ei n 
ma de. - \ '  :  ,  ' ;  -. ■>

I f urt h er a gr e e t h at t h e C o m p a n y s h all i n c u r n o li a bilit y 

u n der t his a p pli c ati o n u ntil it h a s b e e n r e c ei v e d, a p pr o v e d 

a n d t he p oli c y i ss u e d a n d d eli v er e d, a n d t h e pr e mi u m h a s 

act uall y b e e n p ai d t o a n d A c c e pt e d b y t h e C o m p a n y d u ri n g 1 0 
my lif eti me a n d w hil e I a m i n g P o d h e alt h.

N oti c e t h at e a c h a n d e v e r y pr e mi u m i s d u e at t h e d at es 

na me d i n t h e p oli c y i s gi v e n a n d a c c e pt e d b y it s d eli v er y, 

a n d I w ai v e a n y f u rt h e r n oti d e r e q uir e d b y a n y st at ut e.

Si g n at ur e of Lif e Pr o p o s e d. W A L T E R  C U L L E N  F I S H .

E v er y a n s w er m u st b e tr u e, o r t h e P oli c y will b e V oi d. 
Dat e d at C a m d e n 4 -1 5 1 9 0 2

Aft er s e ei n g t h e a b o v e a p pli c ati o n si g n e d b y t h e Lif e pr o-

p os e d, P a rt D o n p a g e 3 i s t o b e c o m pl et e d a n d si g n e d 

b y t h e P h ysi ci a n. 2 0

N o t e  t o  t h e  E x a m i n e r .— I f a n y e x c e pti o n s a r e t o b e n ot e d 

it is i m p ort a nt t h at f ull p a rti c ul a r s b e e nt er e d. E s p e c -

i al c ar e s h o ul d b e t a k e n i n t hi s r e s p e ct i n st at e m e nt s 5,
6, 1 2 a n d 1 3. *

R e p o r t  o f  E x a m i n i n g  P h y s i c i a n .

( N o P a rt of t h e D e cl a r ati o n of t h e A p pli c a nt.)
i- A p p ar e nt a g e —- 4 0 y e a r s.

2- H ei g ht a n d W ei g ht — 5 F t. 6 I n.  1 5 8 L b s.
3- Fi g ur e — G o o d

4 -  Ar e y o u c o n vi n c e d of t h e i d e ntit y of t h e p er s o n ex-* 
a mi n e d wit h t h e Lif e p r o p o s e d ? Y e s.

5- F a mil y Hi st or y.   F a t h e r ?  A g e — 6 8  C o n diti o n of

H e alt h, if Li vi n g — G o o d F a t h e r ? A g e — C a u s e of 

De at h, if D e a d —  M ot h e r ? . A g e — 6 5 C o n diti o n of

He alt h, if Li vi n g — G o o d M ot h e r ? A g e —  C a u s e of

De at h, if D e a d — B r ot h e r s Li vi n g ?  A g e —  C o n-

diti o n of H e alt h, if Li vi n g — B r ot h e r s d e a d ? A g e —

35  C a us e of D e at h, if D e a d — C a n n ot t ell  I nf a nt 

Sist ers Li vi n g ?  A g e — 3 8  C o n diti o n of H e alt h, if
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Living—Good Sisters Dead? Age—3 Cause of
Death, if Dead—Convulsions.

6. Are you the attending Physician of applicant or his 
family ? No

f .  Having carefully read the statements made in the appli-
cation, is there anything of importance to be noted or 
any suspicion that the relationship of the proposed bene-
ficiary is not correctly stated? None

8. Haive you made a physical examination of the lungs and 
heart? Yes.

9. A. Is the respiratory murmur clear and distinct over 
both lungs? B. Is the character of the respiration full, 
easy and regular? Give rate. C. Are there any indi-

rections of disease of the organs of respiration? A. Yes
,B,.Yes Respirations per minute? 16 C. No

10. A. Is the character of the heart’s action uniform, free
apd steady? B. Are its sound and rhythm regular and 
normal ? C. Are there any indications of disease of this 
organ,, or of the blood vessels? A. Yes B. Yes C. 
No -

i l .  A. State the rate and other qualities of the pulse. B.
Does it intermit, or become irregular or unsteady at this 
examination ? A. 72 strong full. B. No

12. Is the person ruptured? No
12A. I f so; is well-fitting truss worn?
13. To what daily extent does the life use alcoholic stimu 

lants ? None
14. Is there any evidence or history of disease of the liver, 

stomach, intestines, or genito-urinary tract? No
15. Are you aware of intemperance, or any other circum 

stance connected with the Life proposed, not herein 
recorded, which the Company ought to know ? No

16. Anything objectionable in the manner of living or gen 
eral surroundings of Life proposed? No

17. Compared with the average of lives of the same ag 
and sex, do the chances of life seem to you first-class, 
or fair only, or doubtful or bad? ( I f  other than H r*  
class, state what makes you accord only the lower 

ing.) First class
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i8. A. If a female, when last pregnant? B. Any miscarriages 

or difficulty in labor? C. Are uterine functions now 
regular ? I f extinct, give length of time this condition 
has existed. A. B. C.

/ have this 15 day of April 1902, PERSO NALLy, seen 
and EXAMINED the Life proposed for Insurance^! saw 
the signature made on Part C to the application on tfie pre-
ceding page, and am of the opinion that said Life Js  in* 
good health and that said Life's constitution w f sound; and 
I therefore recommend said Life to be§ accepted atf 1st j q  
class rates. 7 r 7 • ; . ’

F. L. HORNING,
Examining Physician’s Signature. *

* State whether good, indifferent or bad. fState Whether 
sound or impaired. §Fill in “ accepted,” “ postponed,” 
or “rejected.” :j:Fill in first or second. 

i s t  c l a s s  should be unexceptionable lives. 2D ¿La s s —
Lives in which the unfavorable circumstances are verj? slight.

No t e ; to  t h e ; E x a m i n e r .—If you have not sufficient space 
in the form to record answers, or if you think the Company 20 
sjipuld be given any information not elicited by the ques-
tions, this space may be used to arpplify the answers or 
record the additional information.

This applicant is somewhat deaf. Has no other trouble 
to indicate the cause.

F. L. HORNING.

To Be Filled Out and Signed by the Agent in Case the 
Proposed Applicant is a Woman.
Is the proposed applicant, directly or indirectly, in, or „  
connected with, the manufacture or sale of wine, beer, 
ak, or liquors?

• Does she reside in a house where such trade is carried 
on? ‘ ' -;it

. as she any one dependent upon her for support ? If 
so, who? l-S

3- es she propose to pay the premium on the policy ap- 
pied for. out of her own means? I f  not, by whom are 
the premiums to be paid?
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4. State number of children living, if any, and age of each.
5. State number of children dead, if any, age at, and cause 

of deaths
6. State husband’s Occupation and Age. Place of busi-

ness. Residence. . ,
7. A. Is the husband insured in her favor ? If so, in what 

Company or Companies, Associations or Societies, and 
for what amount? B. I f  not insured in her favor, state 
reason why  ̂not.

IO 8. From what source does she derive her means of sup-
port ?

9. If a single woman, A. Occupation and age of Father?
B. Occupation and age of Mother ?

I certify that all the information recorded by me above is 
exactly in accordance with the statement of the proposed 
applicant. . ' . - . :a‘

; Signature of Agent.

E X H IB IT  P3.

i: Cl a im a n t 's  S t a t e m e n t . T b 'B e Made by the Person 
Claiming the Insurance.
Policies-—No. 262554-5C No. C No . . . - C Date
—Year, 1902 Month, April Day, 19 ............... ......
. . . .  ...................  Full Name of Deceased—Walter
Cullen Fi$&. Residence—843 Broadway Amount 
Claimed—$ j 000. $ . .. . $ . . . .  Total, $. • • • Use
ink only. E v e r y  question must be fully answered or t e 

. proofs will be returned. .
1. (a) Birthplace of deceased? Town—Bethel County 

—Camden State or Country—N ew . Jersey (b) Date 
of Birth—Year, 1862 Month, Feb Day, 21

2. - Place of death of deceased? Street and No. Pleasant
ville Town or City— . .. . County—Atlantic Co
.New Jersey n  —

3. Date of Death? Year— 1902 Month July 6 ay
Sunday
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4. Cause of Death? (Give full particulars.). Uremia 

about y  of hour duration.
5. Occupation of deceased?. ( If more than one, specify in 

detail.) Florist
6. Was deceased at any time connected, directly or indi-

rectly, »with the ale, wine or liquor business? If so, 
when ? No

7- Name and address of deceased’s last employer? Name 
—Self Occupation—Business connected with own
home.. Florist Street . . . .  City— . . . .  State— . . . .  IQ

8. When did deceased quit work, and why ? Day or so at 
a time during last illness.

9- Upon what date did deceased first consult a physician 
for last sickness? June 11 ,  1902

10. Give names and addresses of all Physicians who at-
tended or were consulted by deceased during last sick-
ness Dr. Sharp, 504 Broadway, Camden. Dr. Fish, 
Pleasantville, N. J. Dr. North, Pleasantville, N. J.

n. For how long was deceased confined to house and pre-
vented from attending to business by last sickness ? 2 
days

12. What was the duration of deceased’s last sickness? 
Years . . . .  Months— . .. . Days—24 (“ total” )

13- Had deceased ever been an inmate of or received treat-
ment at any Hospital, Dispensary or other Institution?
U so, give full particulars. No

14- What sickness previous to the last one has deceased 
ever had? Give full particulars of each sickness, with 
dates and duration of each. Typhoid fever about 10 
yrs ago about 5 weeks

15- Give names and addresses of all Physicians who at- 
tended deceased at any time prior to last sickness. Dr. 
Braymer now deceased
(a) Did deceased ever meet with any accident or under-
go any surgical operation? If  so, give dates and full 
particulars. No (b) Were deceased’s habits of life 
correct, sober and temperate? Yes (c) Had they al-
ways been ,so? Yes

7 a) Has this Company ever paid a claim on any mem-
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ber of deceased’s family? I f  so, give particulars. Son 
Albert Fish Died Jan. 25, 1898. (b) Had any applica-
tion for insurance ever been made to any Company, 
Society or Association on which a policy was not 
granted? He was rejected in the Royal Arcanum about 
3 weeks ago, without explanation. Carried* ins, in N. 
Y . Rife Ins. Dropped on account of expense.

18. Are there any other Policies on deceased in this Com-
pany? I f  so, give numbers and amounts. No 

IO 19. Was deceased ever insured in any other Company or 
Society? I f  so, state names of Companies or Societies 
and amount of Insurance in each. A. O. U. W., 2000; 
Heptasophs 1000; Brotherhood 600. See 17

20. Was deceased aware of this insurance? Yes
21. (a) Who made application for this insurance? State 

name and relationship. Himself
21. (b) By whom have the premiums been paid? Himself
22. Was deceased in receipt of a Pension? If so, state date 

granted and where. No
2Q 23. Was deceased blind, deaf, dumb, or afflicted with any 

mental disease or physical infirmity or deformity? If 
so, give full particulars and state how long such had 
existed. Slight deafness; about 10 yrs.

24. (a) Was deceased married? Yes (b) If married, is 
widow or widower alive? Yes

Claimants are required to produce, at their own expense,
such medical testimony as to cause of death and duration of
sickness, as shall be satisfactory to the Company.
25. Are deceased’s father and mother living? Yes I 

Dead, give the following particulars: Father Age at 
death, . . : .  Full name, . . . .  Cause of death, • • • • 
Place of death, . . . .  D&te of death. Mother Age at 
death, . . . .  Full name, . . . .  Cause of death, 
Place of death, . . . .  Date of death, . . . .

26. Give names in full and ages of deceased’s brothers an
sisters living. Name— Sallie H. Fisher Age 47 
(about). Name— . . . .  Age— . . . .  Name
Age— . . . .  , h

27. Give the following particulars of deceased s brot er
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and sisters who are dead ? Name in full— Samuel 
Fish Age at death—35 Cause of death—I don\ 
know Place of death—603 N. 5th St., C4mden. Date 
of death—Dec. 1890.

28. Give names in full and ages of deceased’s children now 
living.—W. Everett Fish, 14 y rs .; Ethel M. Fish, 8

29. Has father, mother, brother, or sister ever had Consump-
tion or any Pulmonary, Scrofulous, or Constitutional 
Disease or Insanity? I f  so, give names, relationship, j G 
causes of death and dates of death. No

30. Are you now or have you ever been in the employ of 
this Company ? I f so where and in what capacity ?
No • .-.s;

31* you in any way related to anyone in the employ of 
this Company ? I f  so, to whom, where located, and 
what is the relationship ? No 

32- (a) By what right or relationship do you claim the pro-
ceeds of the Insurance? Widow (b) If policy was 
ever assigned, give date and purpose of assignment. No 20 

The undersigned hereby certifies that the foregoing ans-
wers apply to the «life heretofore insured under the above- 
numbered Policy; that all premiums under said Policy have 
been duly paid; that the undersigned has a good and 
valid interest to the amount assured in the life of .said de-
cked , and that whatever other and further proofs may be 
required by the M e t r o po l it a n  L i EE I n s u r a n c e  Co m pa n y , 
will be furnished by the undersigned upon demand by said 
Company.

A N N A  L. F IS H  Age 37, 3Q 
843 Broadway Residence.

o t at e o p New  J e r s e y  
Co u n t y o f  Ca md e n

Notary or Justice of Peace must attach Certificate of 
Authority (from County Clerk or Court of Record) 

to administer oath.
Before me, a Notary Public in and for the 

above County and State, this 1 1  day of July ap-
peared Anna L. Pish known to me, and made



56
[se al ,] oath that she personally signed the above state-

ment and that the answers by her given to the 
foregoing questions are true and full to the best 
of her knozvledge and belief.

JA M E S  F. BAKER,
Notary Public.

D e c l a r a t i o n  M a d e  b y  C l a i m a n t .
To the Metropolitan Life Insurance Company.

I desire to file the following statement by attending phy~ 
j q  sieian with and as part of the Proofs of Death submitted by 

me to your Company on account of Policy No. 262554-5C. 
Name of Insured, Walter Cullen Fish.

Dated at Camden this 1 1  day of July 1902
A N N A  E. FISH , Claimant. 

Witness—J a m e s  F. B a k e r
a t t e n d i n g  p h y s i c i a n ' s  STATEMENTS.

As the Company preserves a record of its mortality experi-
ence, the report of the Attending Physician will be of 

great service if precise and full answers are given 
2Q to the following questions; it will also facilitate

prompt examination of the claim.
Before signing, kindly read over your answers, to see 

whether they are as exhaustive as you can make them. 
No t e—If you have any facts which you prefer not to enter 

upon this certificate, please make them the subject of specia 
correspondence with the Home Office, New York.

1. Full name of Deceased? Walter Cullen Fish.
2. Residence? No. 843 Broadway Street. City or Town 

—Camden State—N. J.
3. Occupation? Florist
4. White or colored? White
5. Age at death? 40
6. Apparent age at death? 40
7. Date of death? Year— 1902 Month July Day
8. Cause of death? I. Chief or Primary -Nephritis

Contributing or Secondary—Uremia ^
9. How long had Deceased been ill when you were ca

to attend? A  few hours .
10, For what disease or diseases have you at any time
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tended Deceased PR IO R  to last illness, and what was 
their duration ? . Dates of Attendance— Day, 23 Month,
Feb Year, 1902 Day, 19 Month, March Year, 1902 
Day, 17 Month, April Year, 1902 Day, 13 Month, 
May Year, 1902 Day, 1 1  Month, June Year, 1902. 
date of first prescription in last illness. Diseases— 
Nausea and vomiting' with headache and fever As 
above .stated. Nephritis. Duration of Diseases—About 
24 hours About 24 hours About 24 hours About 24 
hours jo

n. Did Deceased ever suffer from Phthisis Pulmonalis, or 
any other form of Consumption or Pulmonary disease ?
If so, please specify. No

12. Was Deceased afflicted with any infirmity, deformity, or 
chronic disease ? I f  so, please specify. Slight deaf-
ness

13- Did any member of Deceased’s family die of Consump-
tion? If so, please give relationship and date of death.
No

14- Was Deceased ever treated by any other physician or 2<J 
at any hospital or other institution prior to, during, or 
subsequent to your attendance? If so, please specify.
Dr. Braymer some years ago.

x5- Was death the result of Deceased’s own hand or act?
No

16. Have you previously filled out a Certificate for this or 
any other Company of this death? If so, please specify.
Yes, this Co.

17- Are there any other particulars relating to the sickness 
or habits of Deceased with which you think the Com- 
pany should be made acquainted? If so, please specify.
See attached note.

To what extent, if any, did Deceased use intoxicants?
None

9- as death caused, directly or indirectly, by the use of 
J " toxicating drink, opium, or other drug? No 

, as an n̂(luest or Post Mortem examination held? No 
Hth Certify I attended the Deceased from June 

J  19°2, to July 3rd, 1902, and that the answers as above
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recorded are complete and true to the best of my knowledge 
and belief.

Signature of Physician—E. B. SH ARP, M. D. 
Residence: No. and Street—5°4 Broadway,

City or Town—Camden 
State—N. J.

S t a t e  o e  N e w  J e r s e y  
C o u n t y  o e  C a m d e n

Before me, a Notary Public in and for the above County 
IO and State, this n  day of July 1902 appeared E. B. Sharp, 

known to me as a physician in regular standing, and made 
oath that he personally signed the above statement and the 
answers by him given to the foregoing questions are true 
and full to the best of his knowledge and belief.

JA M E S  E. BAKER, 
Notary Public.

D e c l a r a t i o n  M a d e  b y  C l a i m a n t .
To the'Metropolitan Life Insurance Company.

I desire to file the following statement by attending phy 
2Q sician .with and as part of the Proofs of Death submitted 

by me to your Company on account of Policy No. 262554-5 
Name of Insured, Walter Cullen Fish.

Dated at Pleasantville, Atlantic county, this 14th day of 
July 1902

A N N A  E. FISH , Claimant. 
Witness—J a m e s  E. B a k e r

<f ATTENDING PH YSIC IA N ’ S STATEMENTS.

As the Company preserves a record of its mortality expert 
ence, the report of the Attending Physician will be 0 

great service if precise and full answers are given 
 ̂ to the following questions ; it will also facilitate

prompt examination of the claim.
Before? signing,, kindly read over your answers, to 

whether they are as exhaustive as you can make t em 
Note .—I f you have any facts which you prefer no ^  

enter upon this certificate, please make them the su êc 
special correspondence with the Home Office, New

1. Full name of Deceased? Walter C. Fish r',tv or
2. Residence? No. Broadway and Spruce Street.
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Town—Camden State—N. J.

3. Occupation? Florist
4. White or colored ? White
5. Age at death? 40 years
6. Apparent age at death? 40 years
7. Date of death Year— 1902 Month—July Day—6
8. Cause of death I. Chief or Primary—Uraemic Poison-

ing II. Contributing or Secondary— . . . .  r\ / iv. >
9. How long had Deceased been ill when you wete càlled

to attend ? Did not know patient until thirty minutes 10  
before death.

10. For what disease or diseases have you at any time at-
tended Deceased PR IO R  to last illness, and what was 
their duration ? Dates of Attendance—Day, 6 ‘Month,
July Year, 1902 Diseases— . .. . Duration of dis-
eases— . . . .  : - - v;v : .

11. Did Deceased ever .suffer from Phthisis Pulmonalis, or 
any other form of Consumption or Pulmonary disease ?
If so, please specify. Not to my knowledge

12. Was Deceased afflicted with any infirmity, deformity, or 20 
chronic disease? I f  so, please specify. Did not know 
patient until thirty minutes before death.

U- Did any member of Deceased’s family die of Consump-
tion? If so, please give relationship and date of death,
Not to my knowledge.

4- Was Deceased ever treated by any other physician or at 
any hospital or other institution prior to, during, or 
subsequent to your attendance? If so, please specify.
Dr. Sharp, Camden, N. J.

5- Was death the result of Deceased’s own hand or act?
No

Have you previously filled out a Certificate for this or 
any other Company of this death ? I f  so, please specify.

e there any other particulars relating to the sickness 
abits of Deceased with which you think the Com-

pany should be made acquainted ? I f ,so, please specify.
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ig. To what extent, if any, did Deceased use intoxicants? 
Not any

19. Was death caused, directly or indirectly, by the use of 
intoxicating drink, opium, or other drug? No 

20,. Wa§ an inquest or Post Mortem examination held? No 
I  Hereby Certify that I attended the Deceased from July 

6, 1902, same date, 190 > that I signed the Certificate on file 
at the office of the Board of Health or Register of Vital Sta-
tistics, and that the answers as above recorded are complete 

IO and true to the best of my knowledge and belief.
Signature of Physician—C LY D E  M. FISH,
Residence: No. and Street..............................

City or T o w n — Pleasantville
State—N. J.

S t a t e  oe  N e w  J e r s e y  
Co u n t y  oe  A t l a n t ic

Before me, a Notary Public in and for the above County 
and Stale, this 14 day of July, 1902, appeared Clyde M. 
Fish, known to me as a physician in regular standing, an 
made oath that he personally signed the above statement and 

20  the answers by him giveij to the foregoing questions are true 
and full to the best of his knowledge and belief.

[s e a l ] H E N R Y  LAKE,
..... Notary Public.

1. Full name of Deceased? Walter C. Fish
2. Residence? No. 843 Broadway Street. City or ow 

—Camden State—N. J.
3. Occupation ? Florist 
5. Age at death?

10. For what disease or diseases have you at any time
6 tended Deceased PR IO R  to last illness, and what was 

their duration ? Dates of Attendance Day, 2 
Oct Year, 1901 Day, 3, Month, Oct Year,'
Day, 4 Month, Oct Year, 1901 Day, 5 Month 
Year, 1901 Diseases—Acute Articular Rheumatis 
Duration of Diseases—One week.

11 . Did Deceased ever suffer from Phthisis Pulmona , 
any other form of Consumption or Pulmonary iseas 
If  so, please specify. No
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I Hereby Certify that I attended the Deceased from . . . .  
................ t o ............................. 190 , that I signed the Cer-
tificate on file at the office of the Board of Health or Regis-
ter of Vital Statistics, and that the answers as above record-
ed are complete and true to the best of my knowledge and- 
belief.

Signature of Physician—H A R R Y  JA R R E T T ,
Residence : No. and Street—925 Broadway 

City or Town—Camden
State— N. J, IO
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