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and a check to her order duly drawn. This check
it will be noted, was not only a check, but a war-
rant as well, the by-laws of the association requir-
ing the drawing of a warrant by the secretary,
signed by him and countersigned by him and the
president. In the practice of the association, the
warrant was combined with the check and became
a check when duly signed by the treasurer of the
association. The procedure in this case was that
after the granting of the loan, the Secretary of the
association drew the warrant to the order of A R.
March, presented it to the president, who signed
the warrant, who, in turn, presented it to the sec-
retary, who likewise signed it and converted the
warrant into a check. It is admitted that both
the president and the treasurer of the association,
the only officers who, under the statute, are au-
thorized to draw the funds of the association, both
knew of the existence of Adelaide R. March, and
knew her as the sister-in-law of the Secretary. The
check was never given to Miss March, but her
name was forged on the back of it and the check
endorsed again by the Frederic Lau Company, of
which Mr Brown was an officer, and deposited in
that company’s account in the defendant’s bank,
who credited the Lau Company with the amount of
the check, presented it under its endorsement to
the plaintiff bank for payment, and the plaintiff
bank paid it to the defendant in due course. Com-
plaint was afterwards made by the Ninth Ward
Building & Loan Association to plaintiff, that
the check should not have been charged against the
association’s account in the plaintiff bank, on ac-
count of the forged endorsement, and the plaintiff
thereupon, having convinced itself of the facts as
set forth above, recognized the validity of the asso-
ciation’s claim, and proceeded to indemnify itself
by action against the defendant.
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SPECIFICATION OF ERROR.

The Court below erred in giving judgment
against the plaintiff and in favor of the defendant.

POINTS.

I. The words “A. R. March” appearing
on the back of the check in question consti-
tuted aforgery.

Il. Defendant warranted the genuineness
of all prior endorsements.

I11. Plaintiff was not entitled to charge the
association’s account with the amount of the
payment on the check.

IV. The act of the plaintiff bank in re-
crediting the Ninth Ward Building and Loan
Association with the $500 payment made on
the check in question, was not a voluntary
payment barring an action against the de-
fendant in the present case.

V. Adelaide R. March was a real and not a
fictitious person, and the act of Brown in
writing her name on the back of the check
in question was a forgery, upon which de-
fendant bank was not authorized to pay.

VI. The defendant bank does not, in rela-
tion to the check in question, occupy the posi-

tion of a holder in due course or a purchaser
for value without notice.
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ARGUMENT.

The words “A. R. March” appearing on

the back of the check in question constituted
a forgery.

It would seem perfectly obvious that the action
of Brown in writing the words “A. R. March” on
the back of the check in question was a forgery.

See 19 Cyc, p. 1370, note 1, for the definition of
“forgery,” as follows:

The fraudulent making or alteration of a

written instrument to the prejudice of the
rights of another.

Commonwealth vs. Chandler, Thach Cr. Cas.
(Mass.) 187, and other cases therein cited.

Also, see Lanier vs. Clarke (Tex.), 133 S. W.
Rep. 1093-1094.

“That any material alteration in an instru-
ment evidencing a pecuniary liability is a for-
gery which the maker is not bound to antici-
pate and guard against by making such
alteration difficult or impossible.”

It would seem that the above quotations declare
the very elemental principle applicable to the ques-
tion of forgery in the case at bar, and that there

can be no question but that Brown’s act consti-
tuted a forgery.

Defendant warranted the genuineness of
all prior endorsements.

It is elementary law that an endorser of nego-
tiable instruments, warrants the validity of the
instrument, the capacity of the parties thereto to
contract, and his own title to it. Such has been
the law merchant -for many years as laid down
with great uniformity in numberless decisions,
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which it is unnecessary here to recite since the
negotiable instruments law adopted in this State
definitely states this principle. Section 66 of that
act, Compiled Statutes, 3743, reads as follows.

Warranties of General Endorsers. Every en-
dorser who endorses without qualification warrants
to all subsequent holders in due course.

1 The matters and things mentioned in sub-
divisions 1, 2 and 3 of the next proceeding section.
(These sub-divisions are as follows:)

. “That the instrument is genuine and in all
respects what it purports to be”;

Il. “That he has a good title to it”;

11, “That all prior parties had capacity to con-
tract” ; and

IV. “That the instrument is at the time of his
endorsement valid and subsisting.”

That no title could be obtained by Brown or by
the Lau Company through the forging of Miss
March’s signature is clear after a consideration of
the principles above set forth, and is also well
stated by the Court in the case of

Buckley vs. The Second National Bank of
Jersey City, 35 N. J. L. 400,
where it appears that a check drawn on the Assist-
ant Treasurer of the United States to the order of
the plaintiff, was received by one Crossman, who
had been acting for the plaintiff in a certain bounty
claim against the government, and who, on the
receipt of the check, forged plaintiff’s name and
collected the amount of the check from the Assist-
ant Treasurer of the United States by endorsing
it to the defendant bank." The Court states that
from this state of the facts it results—
“First, that the loser of a note with a forged
endorsement, may recover it from any hand;
and, secondly, that a maker, acceptor or other
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promissor, who has already paid such a hill,
is liable again for the amount to its proper
owner.”

Continuing, the Court says—

“It is clear then that nothing passed to the
defendants by virtue of the forged endorse-
ment. The plaintiff’s right to the check re-
mained precisely as it was before his name
was forged. The check, therefore, when the
defendants obtained the money on it, was the
property of the plaintiff, and in that case he
may, as we have seen, recover the amount in
this action, as money received by the defend-
ants to his use.”

From these authorities it is clear that the New-
ark Trust Company acquired no title to the check
under the forged endorsement.

Plaintiff was not entitled to charge the as-
sociation’s account with the amount of the
payment on the check.

A bank which pays a check on a forged endorse-
ment acquires no rights against the drawer and
cannot charge to his account the amount so paid
out. The law is thus stated in

5 Cyc. 5)f8}

where a large number of cases are cited in support
of the proposition of the text. One of these cases
is
Belknap vs. The National Bank of N. Amer-
ica, 100 Mass. 376,

in which it appears that a clerk of the plaintiff
having knowledge of the drawing of a check for a
substantial amount, to the order of one Boyden,
and having been entrusted with a letter containing
the check for the purpose of mailing it, removed
the check from the letter, struck out the words “or
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order” on the check and inserted the words “or
bearer” and -thereafter presented the check to the
hank for payment. It was held in that case that
no negligence could be imputed to the maker of the
check, since the obtaining of money on it by the
clerk involved the commission of a crime by him.
The Court, therefore, held that the bank which had
paid the money under such circumstances was not
entitled to charge it against the account of the
drawer of the check.

A case remarkably in point is that of Hatton vs.
Holmes, 31 Pac. (Cal.) 1131, where it appears that
on the representation of one J. that he was the
agent of K. plaintiff took a mortgage on land be-
longing to K., purporting to have been signed and
acknowledged by K. and gave to J. a check for
$1,000 to the order of K. The mortgage was false,
and J. afterwards forged K.’s name to the check
and collected it at the bank. The Court held that
no title was acquired by J., by reason of his fraudu-
lent act in obtaining the check or through the
forgery, and that the bank paying it was not enti-
tled to charge the amount of the check against
plaintiff’s account. This is the exact situation in
the case at bar.

iSee also the following cases:

Corn Exchange National Bank vs. The
Nassau Bank, 91 N. Y. 81;

German Savings Bank vs. Citizens’ National
Bank, 70 X. E. (lowa) 769;

First National Bank vs. The State Bank, 26
% W. (Neb.) 289,

where the Court says:

“The second bank, therefore” (the plaintiff
in this case) “having received the check from
a reputable bank, may assume that it has taken
the necesssary precautions to ascertain the
genuineness of the signature and the person’s
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identity presenting the check. After a careful
examination of the authorities, we have no
doubt that a party who pays a forged check
does so at his own peril, and if by means of
his endorsement and use of the same he there-
by obtains money from another, he is liable
for the amount thus received.”
See further—

Muller vs. The National Bank of Cortland,
96 Appl. Div. 73;

New York Produce Exchange Bank vs.
Twelfth Ward Bank, 135 Appl. Div. 53;

Leather Manufacturers’ Bank vs. Mer-
chants’ National Bank, 128 U. S. 38.

V.

The act of the plaintiff in re-crediting the
Ninth Ward Building and Loan Association
with the $500 payment, made on the check in
guestion, was not a voluntary payment bar*
ring an action against the defendant in the
present case.

The defendant made a point in the Court below
that the act of the plaintiff bank in re-crediting the
amount of the check in question to its depositor,
the Ninth Ward Building & Loan Association, was
a voluntary payment, citing and quoting from sev-
eral cases in support of this contention.

The following was quoted from Camden vs.
Green, 54 N. J. L. 589:

“In such a transaction there is nothing to
take the case out of the general principle that
where a party, without a mistake of fact or
fraud, duress or extortion, voluntarily pays
money on a demand which is not enforceable
against him, he cannot recover it back.”

As we have shown in Point Il of this brief, the
plaintiff was not entitled to charge the associa-
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tion’s account with the amount of the payment on
the check. Therefore, if plaintiff had not re-
credited this amount to its depositor, such de-
positor could have enforced the re-payment or re-
crediting of said amount to it. Therefore, the
above case is no authority for defendant’s
contention.

The following is also quoted from Harter vs.
Mechanics’ National Bank, 63 N. J. L. 578:

“The principle on which negligence may pre-
clude a depositor from recovering of his bank
the money paid by the bank on a forged check,
is thus stated by Chief Justice Cockburn in
Swan vs. N. B. Australasian Co., 2 Hurlet &
C. 175, 190: ‘“The customer would be entitled
to recover from the banker the amount paid on
such a check, the banker having no voucher to
justify the payment; the banker, on the other
hand, would be entitled to recover against the
customer for the loss sustained through the
negligence of the latter. Possibly, to prevent
circuity of action, the right of the banker to
immunity from loss so brqught about would
afford to him a defence to an action by the
customer to recover the amount.” This view
received the approval of the Court of Exche-
quer in Halifax Union vs. Wheelwright, L. R.,
10 Exch. 183, 192, and of Chief Justice Gray
in Greenfield Savings Bank vs. Stowell, 123
Mass. 196, 201.”

Also the following from Banks and Banking,
1329 (w) (Ohio 1891) :

“Where a bank is released from liability for
cashing a forged check by the negligence of its
depositor, and then voluntarily makes good
the depositor’s loss, such bank cannot there-
after recover the amount of the check from an-
other bank from which the check had been
received in settlement of balances. Van Wert
Nat. Bank vs. First Nat. Bank, 6 Ohio Cir. Ct.
R. 130.”
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As we feel that we have shown in both previous
and subsequent parts of this brief that there has
been no such negligence on behalf of the Ninth
Ward Building & Loan Association (this plain-
tiff’s depositor) as to release this plaintiff from
liability to re-pay or re-credit to said depositor the
amount paid on the check in question, it is sub-
mitted that the payment in question was not a vol-
untary payment and that plaintiff is not precluded
from recovering the same from the defendant on
that ground.

V.

Adelaide R. March was a real and not a
fictitious person and the act of Brown in
writing her name on the back of the check in
guestion was a forgery, upon which defend-
ant bank was not authorized to pay.

It is contended by the defendant that A. R
March, the payee in the check in question and
whose name was also written on the back of the
said check, was a fictitious person and that by rea-
son of the provisions of sub-division 3 of the 9th
section of the Negotiable Instruments Act of this
State this check was payable to bearer and that,
therefore, the defendant bank was justified in pay-
ing said check when the same was presented to it.
This is also, in substance, the view of the situation
taken by Judge Dungan in the court below.

Judge Dungan has indicated in the first part of
his decision (page 23, State of the Case) what he
considers the scope of the issue in the present case,
in the following words:

“The principal and perhaps the sole question
presented by the agreed facts and the briefs by
which the case was argued is whether or not
the endorsement of A. R. March, the payee of
the check, is a forgery; or, whether in its appli-
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cation to the check in suit the said A. R.
March is to be regarded as a,fictitious person.”

Conaruaing nhisceasian ([ege 24, State of the
case), Judge Dungan sas:

“There is no doubt but that there was in ex-
istence such a person as A. R. March. Adelaide
R. March was the sister-in-law of George
Brown, Jr., the Secretary of the Ninth Ward
Building and Loan Asssociation, the maker of
the check, but that -it was intended by our
negotiable instruments act to differentiate be-
tween fictitious and non-existing persons is
clear from sub-division 3 of the ninth section,
which declares that ‘The instrument is pay-
able to bearer (3) when it is payable to the
order of a fictitious or non-existing person.””
(This sub-division also contains the following
words: “And such fact was known to the per-
son making it so payable.”)

As was said in Snyder vs. Corn Exchange Na-
tional Bank, 70 Atl. (Pa.) 876:

“A fictitious person within the contempla-
tion of the act of 1901 is not merely a non-
existing one: for, if so, the word ‘non-existing’
would have been sufficient without more. It
is clear, then, that when the legislature de-
clared that a check payable to ‘A fictitious or
non-existing person’ is to be regarded as
payable to bearer, it meant a fictitious person
to be one who, though named as payee in a
check, has no right to it, or the proceeds of it,
because the drawer of it so intended, and it
therefore matters not whether the name of the
payee used by him be that of one living or
dead, or of one who never existed.”

Snyder vs. Corn Exchange National Bank is not
in any way inconsistent with the contention of the
plaintiff.

This was a case in which the person who actu-
ally drew and signed the check affirmatively in-
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tended that the person named in the check as
payee was never to receive the check or the money
represented thereby, or have any interest in the
same.

The person who drew the check in the Snyder
case had a power of attorney, authorizing him to
sign the name of the plaintiff to checks, which is
exactly what he did in that case. In the case at
bar, as we have stated above, Brown had no power
or authority to draw a check on the funds of the
association, -and he did not even attempt to do this
in the present case. His only authority, and the
only authority which he attempted to exercise in
connection with the drawing of the check was in
signing the warrant which, before it became a
check, had to be signed by both the president and
treasurer of the association. His duties, as stated
above, were merely clerical.

As we have previously stated, both the president
and treasurer of the association, who were the
drawers or makers of this check, knew that there
was an A. R. March in existence and that she was
the sister-in-law of Brown.

The Court, in the course of its decision (pages
24, 25 and 26 of State of the Case) refers to certain
statements in the stipulated State of Facts, as indi-
cating that the president and secretary were care-
less in the manner in which they conducted the
businesss of making loans for the association and
finally states (page 26, State of the Case) that
“No one else (except Brown) appears to have
exerted himself sufficiently to have formed an
intent.”

There is nothing in the stipulated State of
Facts, nor any part of the case, to justify the pre-
sumption that the minds of the president and
treasurer of the association were a blank, when
they signed this check, and, of course, no such pre-
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sumption can be indulged in. Unless their minds
were a blank when they signed the check) there
must have been an intention present that some-
body was to receive the check and the funds repre-
sented thereby. It is not alleged by the defendant
that these officers of .the association had any
fraudulent or secret intentions whatever. There-
fore, the only possible person whom they could
have intended to receive the check and the money
represented thereby was the person named as the
payee in the check whom they knew to be an exist-
ing woman, namely A. R. March, the sister-in-law
of Brown.

A person, in law, is deemed to intend the legal
effect of his acts. The only legal effect of the acts
of the president and treasurer in drawing this
check was that the same could only be paid to
A. R. March or some one designated by her, either
of which acts would have to be authorized by her
endorsement.

That A. R. March was fictitious in fact is obvi-
ously untrue under the stipulation in the case. She
is a flesh and blood woman and the sister-in-law of
Brown, but it will be argued that where a check
is drawn to the order of a person, whether that
person be an actual individual or not, if the intent
of the drawer is to make a check, the proceeds of
which are not intended to inure to the benefit of
the person whose name appears as payee on the
check, for the purposes of that check, the payee
therein named is fictitious and the check is, there-
fore, payable to bearer. It is true that it has been
held in certain cases that under certain conditions
the mentioning of a real and existent person as
payee in a negotiable instrument, does not prevent
the payee from being a fictitious one and the check
from being payable to bearer, but certain condi-



tions must exist to bring this state about. Prob-
ably the leading case on this subject is that of
Phillips vs. Mercantile National Bank, 35
N. E. (N. Y.) 982,

in which the facts were that the cashier of a bank
for the purpose of obtaining moneys illegitimately,
drew a check to the order of one of the depositors
in the bank, and thereupon forged the depositor’s
endorsement, sending the check thus endorsed, to
New York City, where it was duly honored, the
proceeds eventually finding their way into the
cashier’s pocket. The Court of Appeals of New
York held that the payee, although an actual per-
son, «and a depositor in the bank, was a fictitious
person, for the reason:—

“That the bank through its authorized of-
ficer, had put in circulation, a paper with
knowledge, chargeable to it, that the names of
the payees did not represent real persons, and
with the intention to endorse thereon the
names of the payees who, for all intents and
purposes, were fictitious payees, and whose
names were adopted and resorted to as a de-
vice to avoid suspicion.”

Again the court states the law as follows:
“As the payee had no interest, and it was
-not intended that he should ever become a
party to the transaction, he may be regarded,
in relation to this matter, as a nonentity; and
it is fully settled that, when a man draws and
puts into circulation a bill which is payable to
a fictitious person, the holder may declare and
recover upon it as a bill payable to bearer.”
We believe that this statement of the law is
accurate and correct, but the court later clearly
shows the exact limitations of the doctrine when
it says:
“The fictitiousness of the maker’s direction
to pay does not depend upon the identification
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of the name of the payee with some existent
person, but upon the intention underlying the
act of the maker in inserting the name.”

And again:

“The distinction between such a case and
the many other cases which the plaintiff’s
counsel cites from is in the fact that it was
within the scope of this cashier’s powers to
bind the bank by his checks.”

It is precisely in these latter distinctions that
the present case is clearly distinguishable from the
Phillips case. Brown, the secretary of the asso-
ciation, had no power to draw checks, whatever his
intent may have been, as to the ultimate disposition
of the check. His duties in relation to the trans-
action were purely clerical. It was the president
and the treasurer of the association who, under the
statute alone, were entitled to dispose of the asso-
ciation’s funds, and who actually did dispose of
them in the present transaction, and under the
stipulation it is admitted that both the president
and the treasurer knew of Miss March as an exist-
ent person and believed that the check was in-
tended for her. It is immaterial whether they
were negligent or not in the drawing of the check.
The check was drawn to the order of a real person.
It was intended by the officers who disbursed the
moneys that it should be placed in the hands of a
real person, the payee therein mentioned, and that
such payee should receive the money represented
by such check, and the fact that such check never
reached such payee, but was taken by Brown and
by him disposed of under a forged endorsement,
cannot operate to change a real into a fictitious
payee. As appears clearly from the stipulation,
Brown did not draw a check. He merely drew a
warrant which did not obtain the value of a check
until it was signed by the president. It was the
president’s act, in signing the warrant, that made
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it possible for the treasurer to draw upon the funds
of the association. It is, therefore, clear that there
was no intention to draw a check to a fictitious
payee on the part of those who had authority to
draw such check, and who actually drew such
check, and, as is stated in the Phillips case, the
fictitiousness does not depend upon the identifica-
tion of the payee with some existent person, but on
the intention of the act underlying the act of the
maker. It is clear again, following the Phillips
case, that Brown did not in this case have the
power to bind, by his checks, the association, as
did the cashier in the Phillips case.

There are two other cases which are well in point
with the case at bar. and as both of these cases con-
tain much valuable material on the matters in
issue we will quote from the same quite fully:

The first of these cases is

Seaboard National Bank vs. Bank of Amer-
ica, 193 New York 26, 85 N. E. Rep. 829.

The facts in this case were, in brief, as follows:

A draft was drawn by a bank, payable to an- ex-
isting partnership, on the fraudulent request of the
depositor’s bookkeeper, who, thereafter, endorsed
the partnership’s signature and deposited the draft
in his own account. It was held that the draft
was not payable to a fictitious or non-existing per-
son so as to pass by delivery within the Negotiable
Instruments Law of Pennsylvania. As the Court
held that it is only where a person making an in-
strument knows that he is making it payable to a
fictitious or non-existing person that it can be
treated as payable to bearer.

The Court, in its opinion, says:

“The Federal National Bank was a de
positor with the plaintiff. The relation exist
ing between a bank and a depositor being that
of debtor and creditor, the bank can justify a



IT

payment: on the depositor’s account only upon
the actual direction of the depositor. Critten
vs. Chemical National Bank, 171 N. Y. 219,
63:N; E. 969, 57 L. R. A. 529. It is provided
by the Negotiable Instruments Law ..that:
‘Where a signature is forged or made without
authority of the person whose signature it
purports to be, it is wholly inoperative, and no
right to retain the instrument; or to give a
discharge therefor, or to enforce payment
thereof against any party thereto, can be ac-
quired through or under such signature, un-
less the party against whom it is sought to
enforce such right is precluded from settling
up the forgery or want of .authority.” Laws
1897, p. 727, c. 612, sec. 42. If it was neces-
sary. for Carroll Bros, to endorse the draft
before it could be paid by the plaintiff to the
account of the Federal National Bank, then
it was never so endorsed, because Pennock’s
(the bookkeeper mentioned above) act was a
forgery and wholly inoperative. The defend-
ant cannot retain the money paid to it by the
plaintiff upon such unendorsed draft, for the
very excellent reason that it had no title to
the instrument upon which the money was
paid. It is further provided by the Negotiable
Instruments Law (section 28) as follows: “The
instrument is payable to bearer: (1) when it
is expressed to be so payable; or (2) when it
is payable to a person named therein or
bearer; or (3) when it is payable to the order
of a fictitious or non existing person, and such
fact was known to the person making it so
payable; or (4) when the name of the payee
does not purport to be the name of any per-
son; or (5) when the only or last endorsement
is an endorsement in blank.’

It is claimed by the defendant that the draft
was payable to a fictitious or non-existing per-
son, and consequently writing the signature of
Carroll Bros, on the back of the draft was not
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in legajKeffect a forgery, and not necessary to
protect the plaintiff in its payment. The" de-
fendant also claims that the Federal National
Bank was negligent in not discovering that
We check of E. V. Babcock & Co. presented to
,/t by Pennock was forged, and that such neg-
ligence should prevent the plaintiff from re-
covering against the defendant in this action.
The draft was obtained from the Federal Na-
tional Bank by fraud. It was a fraud perpe-
trated by the same person, who, within a short
time after perpetrating it, fraudulently ob-
tained the money upon the draft from the
Mellon National Bank, but the fraudulent
acts, so far as they concerned persons other
than Pennock, were wholly unrelated. The
Federal National Bank was the only one con-
cerned in the consideration accepted by it in
issuing the draft. The question in this action,
therefore, is not dependent in any way upon
the facts relating to the consideration for the
draft, or as to whether the consideration for
the draft was real or fictitious, but whether,
upon all the facts disclosed, the draft was
legally collected from the plaintiff by one
other than its payee, or as ordered by it. The
transaction between the plaintiff and the de-
fendant had no legal connection with the fraud
by which Pennock obtained the draft from the
Federal National Bank. We are of the opinion
that the alleged negligence on the part of the
Federal National Bank is immaterial in this
action, because no act of the Mellon National
Bank or of the defendant was induced by the
acts, representations or admissions of the
Federal National Bank. We also think that
the defendant is wrong in its contention that
the draft was payable to bearer as defined in
the Negotiable Instruments Law. It iS only
when a person making an instrument knows
that he is making it payable to a fictitious or
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non-existing person that it can be treated as
payable to bearer.
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tedoctrre tte daasinves bessd on e fact
tet the acogptor knew, at tte tine of his ac-
aplace, tet tte Instruatt was payeble
a ftitns pasn. I tte draver ar meker
dfen instrumant did ot know tret tre payee
mesahmsa‘measlatmrsm adadd

|rterﬂtorraketh%\0 m@?l.f%gam
s, per payeble orcky e
s ot e trested as payeble e, far
te niaton of tte neker ar draner B tte

%rkercn Instruratts, N his

raeloammcﬁtel\aﬂ]ablelrstnnmts
Law of Michigen (Sectaon 11), conresoading
ad ad the sane as st 8B oF tte Nego-
ek Instruaits Law nthisSate, aonpares
te hlkoFedae at of B Ia%satm
with tte statute of Mich s
oifhememmemﬂemoslauesslm—
prtat. The eleat ofkoMede stte dis-
trglsflg Under tre Bplish St
ﬁﬁsmebletobeara’ payee
roreastag, s, Under

ﬁeArerlczan slauepmarmﬁbleloaﬁ:u—
s ar medasting parsm Bsrot

%iga'mlessﬁe ar draner 1hat
wes a fiditins or m-edstiy per—
N ﬁeErgllshslaljeﬂ“efatmr
ars; Lrvil,l'ermtte Aglo’:n sEue te
(nplenl kroMede gpars. Thus tare
hes lbeen camied nio tte ™o Statutes tte -
mmmnﬁe_atmtesf
In Cravfords Instru-
mats Law it Bssid na e to ssstaon B,
refarag o the e oF shipman \S.Bank of

the State of Neiv York, spa, qm
fran 1h9q3|n|cn tence if tre maker ar T

josss tte mteana:lually
%@mﬁaﬁ' I e Ftert ©
1 draw tte Instruet ©
te arder of a fiotitia s persn whom he sup-
s headt), tre instruratt wall rot ke pay-




&ble © earer, ad o parsn ean aire tte
utblmelDQ/dal And where tte -
strurentlsdra/\mﬁleatatﬁkﬂemj(
ot dae te sare o tte acoount of s
astoer, sie tre instrugtt st naah
e e 1 e, ad te atrszat
Ba

__In Eaton and Gillert an Gomrerciall Peper

persn ar his
rerlternelﬁimﬁbleloﬂedda’cfte
draner nor o tre e, mlesmtvxessm/\n
thet: tre ciraurstaoss of tre
fititns wes known ©
To dow treau:qurv\asa/\arethatite
payee wes a fiditns , endB®e Bao-

CE(T_[I!:EUGSIHZJGS etot:eaeruiess
el “B%ﬁake@e%‘é’mm Ly s
tually_intend

tre ftitnspersn. >

Tre Qourt fekd et tre j of tte curt
kelov for te plartff Sould ke affimed with

Aotrer e rerarkebly vell in pintwith tre
G athar Blordan Marsh Company \& National
Shawmut Bank, 87 N. E. Rgp. (Mess.)) 7D, e
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ﬂeﬁ]shtiscaaaaegaajwmmnes
follos;
“Tree ae_s2aa sulsEHkI
| OOrElias Ko Ny LEIEss
%clllycfﬂstm %?Eeedufﬂ”esewecg_
g angafes wes a
Tnesnsareal of tte sve devac-
a, amllteqomlm ntefastoFthemwll e
eJrBlyerpllcaJIetoallﬁedms. The dec-
lvato) antairs o mnst}Ecre far money
mm,mm i gost
a
g
tiff mede deds, pyeble Nt ©
trearckr of ar non-edastiny (TS,
vhich fait a5 O trese parsas ves ot knoan
tote ,ad N teadxodfae
AL. ad thet cefadant paid trese
('ipm fagd eadorsaets of te
TRt 415 e LRt ipon i et
u
o Aciy o TP B
'IT’EJ foud pro forma far tre defad-
rqorted tte cess o tisaurt.”
Asitssavell thought aut and vell argued
e, we wvall, attre riskofmeking our bnefrattrer
by goefrantesare a lbgih. The caurt n
teaursedf itsqonian, atpece 4, says:
ardﬂrsson@?hll;srdin’ re;ptdloﬁegémm‘s
n
hsda:!gitt%g \Alltglv\ﬁy hecrctas
persos om
mkemede V\/hen aceieatr B
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5 GAUE. Murphy \& Metropolitan Na-
tional Bank, 191 Mess. 15834164, 77 N. E. 68
114 An. X Ryp. IBH; Greenfield Savings
Bank \& Stowell, 123 Mess. 1B, S AN. Rp.
67 ; Dedham National Bank \& Everett Na-
tional Bank, 177 Ness. 3235, PN. E &, 8
An. X RPp. ZH; Critten & Chemical Na-
tional Bank, 17L N. Y. 21928, &3 N. E. 99,
57 L. R. AL B9 ;Hardy \& Chesapeake Bank,
5LMd. 52, A An. Ryp. 35;Harter \& Me-
chanics’ National Bank, G3N. J. Law, 585,
A, 75, BAN. X Rp. 24
And futter alag n tte qonian, on pece 242,
$s-
rﬂ’Eﬁ]Sl’?]’tEﬂ tre aditor doven
entare reglect of kel o tepartorte
cefethit. W teews arculd ke %at—
tapt o perfom tis m s by
awy o holder of a ucer sch ar-
anstacss, tet tre defatht, yoon te Bds
of tes &, ean tee advantage of te diat,
tere Brothig ntergot©sov e We
have a neled case of payment of tre dlaatiffs
deds n Fiiae Yo a regosile garan-
o of te edrs=ret, ad withoutt corg
anything o tte duty vhidh te -
fatait tre pdaaaft n el hs
ot o tte ppyrent.  If tte e Sigg
VUl B ek, e PATETE
wou .
te method of coirg ishosresss, ad nithe
aaulct of isdfiasad eploes, vies reg-
It n ot disoenig ad preatary the
fraud by vhich itwes 1Induoed todraw
meblev\klgmas pe[sms,maﬁ 0 avotrer
ppersn who wes rot entitled o pynats. The
adrtor hes alo foud tret thes n
s thapetlyﬁj gg% ﬂ"erqart,-parﬁ
ae n
ﬁeq&sl:lmarlsasm%ﬂerﬂerev\esaryques-
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mwmdm&%ﬁmesadlgiﬂg
prcxl ase paymant
6 m’drgmsv\hdﬁ
%5 i
V\ae% \%/mrlraladscf bya
third parsn, whidh adts were ot
by te defatint throuch iits failure o make
nestiginas o tte pretatsd edbrsaants
by tre aess. Assuming et Ln:brsure
aransiaecs, regllga’cecfaglsmr
d.cirgan ureutrorized payment of adedk by
ale Q/Ee?y mm%{enm%’fﬁ:
mspb‘rﬂhstmly idh sa

g?reiard nekl dewt Same

(fttEEdErJewEerrede pawbletoA. L
SHfton, awomen, and were edrsed by e

%em rfatg%/sfradjleﬂy
tooblmtoamsmwno Brotaty-

te cfarrﬂerparsm _It_B[IIZ‘,—

sideiof]gaane’obrsmmtlm\ st

L o) m an edrsaret uyon ay oter
delk Palges tte aranstanes




In tte == st suygosd hemade o
slai n ik Thededs
o te adr ofA. L SSfiton, whidh he
at=e, were wagly pad, ad tre cesfad-
ats Imlllyﬁrpaynent S Iieﬂetfﬂte

%10 ﬂ'etpeymtv\esnede mtrerg“t

There aemany Gass tret illstrae tre e
tret regligae ofF tteneker B mmatenial un-
ks it s of a kid tet directly and proxi-
mately affedstre codctoftre nte

of his dimes. Belknap \& Na-

tional Bank of North America, 100 Mss. 36,
97 An. Dec. 10b; Shepard. & Morse Lumber
Co. \& Eldridge, ﬂl_ﬁtsa. 56, 51N. E 9
41 R A 6/, 88Am. R—:p 46; Arnold
\&. Cheque Bank, L. R. 1 C. P. D. 58—587
Bank of Ireland \& Trustees of Evans Chari-
ties, 5 H. of L. Gas. 3®; Colonial Bank of
Australia \& Marshall, A. C. (9% 5%;
Schoefield \& Earl of Londersborough A C
514; Macbeth \&. North & South Wales

Bank, 1K. B. (19B) 13; Roberts \&. Tucker,
]6 B. 59; Shlpman \&. Bank of New York,
Y 3]8,27N E 3, 2LRA M2
I? Bank \& Nolting, 94 \&.

~63, HS E 85; Welsh \& German-American
Bank, 3 N. Y. 424, 2 Am. Rp. 15; Arm-
strong \& National Bank, 46 o, L 5D, 2
N. E. 85, 6L R. A. 65, 15AN. . Ry. 65;
Harter \&. Mechanics’ National Bank, N, I
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Law, 58880, 4 M. 715, 6 An. St Rp. 24,
German Savings Bank \& National Banky10L
lova, 50, ON. W. 79, 63An. X Rep. 30;
Janin \& London, etc., National Bank, P G
W Z7Rc. 1M, AL R A 30,27 An. &

. .
R'?heopesljmaris&afsv\rEli”ertharreking ofa

dek malliﬁthfas‘_gergggsl]rg
s, (e:p 8 ISDAar
ﬂeﬁaﬂwm%ﬁeded( 5 darsl

stacs diffaatly fran meking adek o an
adial pran, N refaate O is dlet yom
paynent of tre ceflethi. We are of te
o tet tere srodifiiece n by, In
ate e it s te dity of tte bk to =
tet ttere Bagruireatrssei.  Insae

itwauld e nore diffiedit © daene

atakhitisFa'mh' , & apirst vialat
ifrevere il In sore regedts kmight e
ks difficit We know of no deasin ttet
hes recogizd adiflaate n lav between tte
toess  thes ben held tet ttare BIO
Armstrong \& National Bank, 46
Chio X 52, 2N. E. 85,6 L. R. A 65,15
An. X Rp. 657
The cocluch of tte courts qoinian reats
asfollos: ot i
“Theaedfshipman \& Bank of New York,
16N, Y. 38, ZZN. E 371, 2L R A A,
2 An. S:qu.&;_,mm%%lmmtxalnalg
sty festures Gee befae
ﬂgcmsimcfitﬂlymasttemﬁsim
\Ah{%rgemedmﬂtemﬂemtes
Ba &8
bWéﬁmmmALW,
avhi wes fag, were
it o iy [,

dde 0 a 1 nnedastiry i
within tte meaning of tre Satule. @%
s gestin B ot vay nporten;,_ far n
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tre ndis of tte pries Whether tte Tagaes
vere of tte name of a reall persn ar ofa fiti-
A6 |3, Armstrong \& National Bank
HChioX 52, 2N. E 85, 6L R A &8
I5AN. X Ryp. 667

The court N isqInin gess on osiaie et te
duty of the dgoositar does ot extad b an eani-
retaan of tre sigatures of tte payess of deds,
Tartte reesm ttet he sroteqosctad toknow then
ad tret tre banker seqedtad ettt ttepay-
ments are praaerly necke, ad ates tre fdllowy
G&S. Murphy \& Metropolitan Nat. Bank, 191
Mess. 18, 77 N. E. 638, 114 An, X Ryp. 35, ad
Gasdatat, Shipman \& Bank of New York, 16

Y.3A8, Z/TN. E AL R A AL 2An. &
Rp. &1; Welsh \& German-American Bank, 73
N. Y. 44, 20 An. Ry. 17/5; Harter \& Mechanics’
National Bank, G3N. J. Law 58, 4 Ad. 715, /6
An. X Rypp. 2A4; German Savings Bank \& Citi-
zens’ National Bank, 101 lona, 50, 7ON. W. 7%;
G3AN. X Rgp. IV; United'Security Life Ins. &
Trust Co. \& Bank, 1856Pa. 556, 0A1. Y. Anrewn
trel wes aterad ntisce
ﬁemcese)w’ N his qoinin @.CZ‘Z,‘t_ESIEted:

oLotES To Gees ngygort prgo-
st ttet tre diiasof tre Ninth Ward Burliding
& Loan Assooiatian are dargeeble with kovleoe
thatA. R. March hed rot pard on te dares stad-
Iy N her name tte amount of te len |ae-
sated by e dek ngestio.

The fast casevhich he dites isttat o Campbell
\&. Manufacturers’ National Bank, 67 N. J. Law
3, atp. 3B, ad aloMartin \& Webb, 110U. S,
P 7, atpee B

In tte Capell &= (supra) tte portaan re-
ofcidglobjﬂegaﬂal Sg;ggfyﬂe m;s:\‘rt

M | —
etp, ad srota dl n ppintwith te e &
kar. As anmatter of B, n te Gapeell e
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tedataffves alloved 0 reD A, as itwes Feld
tetro kioMedte aould ke inputed 1o tre dffias
drtrelak, tre daaaff n et particilar e

In tte = aF Martin \& Webb (supra) Ewes

of te barkShares, ke presned

Slockon nav o teal Tory
ae

il by tre araurstaness n dalig with i

yoon tte esss of tret corse of usiress.””

Suely tre vellHessoed ad vell-arsicerad
oNiaN N Seaboard National Bank \& Bank of
America (supra) vhidh, as vl as beirg auttority
o tregreal ob:lnrecfﬁ:ﬂtnsm&s, Ao e
directly n point an tre geestaon of reglligae s

afiedtig a obfe*dml: berks leality fa- money
pﬂdmaﬁgaden:hmmtﬁam sohore
veight tren tre loose gereral dicia N Campbell \&.
Manufacturers' National Bank (supra).

The curtwill reclll fran tre Stateret of Fects
drthis@Ee naprevias poraan of s, tret
tnol\ajadaftdra/\nﬂl%/amle%ebletoa&
eﬂrgmrlrershpm fracllat regest
wo, taaflEa, en-
cbsm te pH'lrershlp’s sgalue ad oamlﬂj
tredaft nhisown aoout, ad ttet ttecurt, n

an peges 80 and &1 saud:
‘e are drtte qoinin tret tre al
Igge n te prt of te Feckral
Bank 5 imaterial n this adtaon, ecase o
aot of tte Mellon Nataael Bank ar of tte de-
fadhnt vwes imducd by te adts,
tos ar adnissias of te Feckral

IntteaedfMarsh vs. National Shawmut Bank
(supra) e aurt, N s ginin on s 742 ad
43 @l ofvwhich sqoted N a prevaas portaan
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there wes any evicae of Igcemhidq\/\asa
directand proxinete cause paynent of tte
deds n gqestan, yoon ﬁg&dentrmms, a
whether tre regllgfrce anly prodlced cditios

which vere folloved by amiral adts oFfagay by
a third parsmn.

The caurt n tte curse of siINIoN AT

“F  shiadi ibced oM
aparsmwho ot Ditadekmee
p@ebletoamlm’persmmm ot etitl
L] of i, can hisregla nsfla-

Iy frad o e paﬂCEL{th him ke
foud ke a directad prodanate Gaseof a
peyment made by tte berker an whom te
dak sdrann, yoon g fagd rstrurent of
e e Ly et

B
te etorseret? We thrk o’

The court goes an o Stake tret tre d Bk Blike
any otter delk, ad thet it spsssidle Oforge an
avbrsarent yoon itas an ay dter dek;, and
that vhille tre araurstanoss make a goeady dHec-
tohofaudh afotay kessprdeble then Nordinary
Gss, tte wole duty of sseirg Wwether tae B
auh a fagay of auh an edrsamant rets pri-
marily upon tte ader, ad tet te dranver
tre dek hes nothing todowrth i, ad tretThe
plaaaff hed rahlrgtochﬂEmjmtor
Mlhg;e duty tet mece
amxedoris bee paynsntv\es Lo
tte ngtpersm.”

The court futrer dates:

“Trere are many s ttet illsticie te
rule tret regliigae of tre neker B IMmate-
rel inless it sofFa kird ttet directly and
proximately affeds tte coduct of trelbarker
nﬂ*emrf%namdhsdh&s."
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(Trere are a great nuber of these Gases vhilch
aeatsed nte gotaan franMarsh \& National
Shawmut Bank Iaprevias portaan of thishref)

Tre curtwill seataglae tat te aedoe
qoted fran svell npointwith tre e at L,
ad, vilke, of cuse, ot bidirg Tty yoon
te auts of New Jasy, vell sts fath te law
@&gﬂeimmf_frmligm ntepes-
atce, e regligee ofF any st ypon
tertortte Bullding & Loan Associataan ke reld
et

Inachiitaon o tre parauesive auttoraty oFMarsh
\& National Shawniut Bank (supra), Wwe would
ot aut in relatian toMartin \& Webb  (3433),
artedby Judoe Dungan N hisqoinian, tet nttet
G itves feld tet te diretars migt e pre-
sued o hae known tret which tey agt, by
frqaer il 1 hae known as to tre gaaral
aue of tte barks sl ess, in any contest be-
tween the corporation and those who are justified
by the circumstances in dealing with it upon the
basis of that course of business. AS IsoiIntad aut
NMarsh \& National Shawmut Bank (supra), tte

dpla dobal'mofﬂepbﬁirf?e gﬂ%

aue 1 ar
BJiIdlqrgaﬁ Loan Aemr:lgatlm & tar asolute
ad seduty n this matter wes 1 s ttet te
athrsarait yoon tte dek N gestian wes gan-
urelefaepaying tesae.

By riﬁrsn cftreﬂgdsard altmtlesslfltﬁrm
urcer oL, pleataff regectiully uges
tet tte dek N tte e at bar was ot mece
payeble 10 a fuditias a 0 e, 1es-
wasﬁeﬂrrgm(f dedk did ot know tret

sare a ttemoney rgaresated therdoy ves ot
O B te parsn nared traein as |pes, ad
tet ach koede ot ke i O tem,
hut tet, on te anrary, it gyears et
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trey knew of tre eastate of tre aartan cefled-
at, tre parsm named &8 ntedek ad
thet ter intentaan wes ah prsmvwes ©

reene tte dek ad tte money rgaesnied
auh dek 4

VI.

The defendant bank does not, in relation
to the check in question, occupy the position
of a holder in due course or a purchaser for
value without notice.

The defachit n its lnef n te aurt Eloy
urged that itooapied tre positaan of a
h’\aluewrtrwtrmce N relaon B te dak

N gestiol

This paition, ey tte ke, Baroe o, &
we thirk iowll ke difficito fiday e nts
aprter dfariecs Gk i) Edied
a amea To gl S
N ah bark for dllecton far a gt
sa1s o s et msrniajastoarlemlm
tte bark wes tte purdeser of or hed any onner—
%nﬂedwgtgqﬁsl]mﬁm ardﬂvtltmdﬁcm,l—te

amere apLY
cnllaéta%'lofhsdsd(frﬂ‘ecqmtr

Bven if, by ay stretch of trte doctrre
mpldeaarstr\allﬁwmmtr[txe, tredcelad-
ant berk could ke deeved tOle sth a
(hidh, as dicaied doe, we tark B o+
anale), ﬂwsﬂllcwldmtomwhspmmx
& tte lav asts yoon tte defatht ek te
burden of determining e geruineess of teat
dorsaret on tte dek, ad tey, tadae, a-
rot by any pestillity ke deered © ae tden
sad dedkk witiout roiaee, actial or astnoine,
of tre faged daedter of tre etrsmret
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CONCLUSION.
To amariz, taee, it s eleatay lav

smrdﬂaza,mullecmldkﬁddalran/\nrue
d te faggy of te edors=at; ad, n te
tad e, e tte dek wes rot dramn
Bron, towhom alae any fraudulent intentau
ke asxid, but by tre president ad treesurar of
te assooEt, oth of whom knew tte payee as
aneastirgwaren, tre ssstia—rHbvol Broan, ad
a N tte assooatOn, ad, inteod tet
tedek dould e caded by her ad, Inestuch
astrepdatiffmay rot, ucer ttedasIoTs,
te assooatians acoount with tre amountt of tre
dekpaidby it te dfatht, ad futer, tat
did SO darge such anount: tre esscia-
tinauld rena te sare fran te darntiff, tre
s atrtld 1 rener fran tre defathnt
virte of tre cefaobnt’s fale warranty by its
atr=et

Regaectfully sbnitied,
RIKER & RIKER,
Attorneys of Plaintiff.






New Jersey Court of Errors and Appeals

I ronbound TI:USt Company,
acorain oftte State
diNew Jaey,
Plaintiff-Appellant, Action at Law.
VS, Brief of Defend-

ant-Respondent.
Newark Trust Company. P

acpxata of tre State
diNew Ja=ey,

As a O stataatt of te fads n te a2
Bstfath both n tre Sapilabon Qate of te
G, s 522, rdiane) ad ntte Quinionof
Dugen, J., n tre Essex Gounty Girauit Gourt
Cete of tre Gee, peges B8, 1dlehe), tey
vall ot ke restated hare.

The Notace ofF Appeal (State of tte G, peoes
293), dene) s tte six yoon which
| mmmfsnmlls ﬂmgeathﬁ
Wi n
Bfae, hoveer, asierirg in ctail the points
mzl,medarelomrtatcerlangaﬂal -
s te gpal as den, vhidh tre
rastsae st reue an athmae of tte
Juohrant oftte Essex County Girart Gurt

10
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POINT 1.

No requests for findings of law or fact, or
law and fact, having been made by the plain-
tiff on submission of the case, there is no
record before this court on which it can re-
verse the judgment of the Circuit Court.

This e heying arisn peats,
of cus, a ae tred e
faea jy, nﬁatdg&:tlcrstoﬂ"eadma‘
e, ad smilar notas ad |gests, a-
motbemece.  But parties are ot tterdoy easd
fram meking suth regests o te Gourt far frd-
igs of lav ar &, ar lav ad B, ad neking
ad filrgeapios ar dyectios o fadis
when mece, as will crstrtule a rexrd an whidh
tre curt of gyeal ean reosier teae. In
French, Receiver, \. Higgins, @N. J. Law I8, tre
(asewmj e crigi'elly e, lie tte pet
G, by aGraurt Courtwirithout a juy ananagred
Saedor s, The curtsad (a:pagelﬂ) :

“Uoon tte pstice rgoort
efttar of o cuss B n%b'
thaeoF-first, gply, vvrlhln X fra
ruetoshow caEEV\lry anew el Suld rot
bagerled vwhidh, ifalloed, willl ke heerd by

Qurt, s ntre e ofa\ardic
a, second tHeawttofara toteCurtd
Emstora/le/vlfemusd:laNupon the
exceptions taken at the trial or to the conclu-
sions of law of the justice which have been
allowed and sealed

Rule 5 of tre Prectace Act of 1912 (Laws oF
19]I2, Crepter 23D dd, ittiislg[%f atnlm_tteairrd—
mal pledirgs known &8 eqpin
writs of enar; but itdiid rot aolish tre rec=sity
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of mekiing reg ests far frdigs, and duly dojectirg
eﬁl]rg 1 refisals 1 fird, woidb fom te
basis ﬂr;naq:ﬁalmewe rblﬂff-eg:ﬁellartnaol'r:
case ot
g il T ek Sy
briefs, there N0 recard kefore thisaourtonwhich
it &N reae tre juogrent of tre Giraurt Gurt
The rule an thispoint s kaad down wiith umistak-
able diearess by Grancellor Walker n tte reat
case OFBlanchard Bros. \. Beveridge, & N. J. Law
Hl, apeges B2 533
‘As the e at ar wes snitied o tre
aurtanan agreed Statedf &dts, tmay e ttet
dojectios auld rotvell have beenmade yoon
tre trel- far vt of a trEl, 0 O gk
but it was certainly incumbent upon counsel
to request the court to make a finding or find-
ings of law or fact, or law and fact, and to
except or object to an adverse finding, when
made, in order to lay the foundation for a re-
view on appeal. This not having been done>
there was no record before the Supreme Court
upon which it could reverse the judgment of
the District Court; ad, ttaciae, the
Courts judgrent nust e reasa, ©
et te District Gourts judgrent el ke
alloed tostad.”

Seals:

Edwards Co. vs. Excelsior Drum Works,

DBAL., 96, 977.

Sulzberger & Sons Co. of America vs. Miller,
AAd., 40, 41

Webster vs. Freeholders of Hudson, 86 N. J.
Law, 26, ZB.

30
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POINT II.

In so far as the findings of the Circuit
Court are findings of fact, or of blended law
and fact, they are not reviewable by this court
unless clearly unsupported by the evidence
as adduced in the stipulation.

It Bsbntted tet, of tre six faogs of te
CGiraurt Court which are Staied s tte
far gy, & kst e ae o §
ar ofbletd law and &t

The fastgroud stated in tre Notace of Agqpeal
B s

“l. Because the court below found that the
check in suit was payable to a fictitious person.”

Thiswes nefledta frdig teL, as a matter of
fact, tename “A. R. March” msrtad s tteayee
ntedekddot reflatoAdlireR. Mard, te
sﬂa’—n-bwof%&u\n X, o oter

B
V\reﬁerlmeaearyfnsnﬂe&mlaumn,mﬂ
vwhich ts fadeg e ke kesd. 1t 5 i
tet ‘A R Mardh, te ssstla-iHav of Gaoge
Bron, I, mmﬁammly%
Asso:'ﬂims, nor ayae o gp
her,” (State of the Case, e 19), ttet “rertter
A R Marth, ﬂessle*—n—hN(fGeorge Broan,
{Eru’arydtermsnraeﬂrrgﬁe}darydamb

ptI:EHiSCfthd‘Bd(,crlo reresated
ﬂerdy (State of the Case, page 19), ad tat
“the edrsarent oF A. R. March on dek No. 518
mesmtmb@la*cr@arwekanrga.ﬂmg
fron e’ (State of the Case,Bp L) KB
evicknt fran otter fots Stated N te
tret George Broan, I, digolayed no ntenaan ©



0]

adllov tte procses of te dek to o DA R.
March, but ussd tre name si asablind; tet
fed !]Iumtj|mi\xaly5ig]irg treir sh iy
TS, Ir SIgElLIes.
arstatutad sourcat eadse fa- tre aurt belov
Dlee isfrdig ; ad tet tet fardig, tet
tte Nt ofttendears ofFtte dedkwes ot o
pay an acal A. R. March, but a fitatlasayes,

ke, wes fullly pdtifil
The sscod ground stated sthis:
‘2 Bease tteCourtlelov fourd et tre fact

tet te dek nsatvwes mebleloaftnms
parsmves knoan o tre parsos neking i’

This isfae safidigoF . Aswill ke
s by te refaae © te kst praggh of
Mg, J.5 qoanian (State of the Case, aR &,
rrBkljg)thehs arclisian %mm m&rﬁrh?s

ng te dek were dagsbie’
kroMecte of tre fidatiases of “A. R. Mardh,”
paves; lut tret “‘sudh fact was known 1011’6[13'
Ismeking i’

The faurth groud stated is:

‘A Because tte Gourt kelow fourd tret tte de-
fatht hed no rotaee of tte fraud of Broan n
draving tedek toa fdatmsparsn (@ nte
name oF A R. Mardh) ad edasig tret name
yoon i’

This sa fadig of fect and saas, ok, littke
mﬁEﬁmarqmmofdeofﬁeﬁjsadmtltaj
ntte sty (State of the Case D, Ire

ﬂehbjm(TnstCanaanykggrp;)I«an—
cfanyalleﬁl mhmity of tte insrurant ad
paad Tl \alLe traefa.”

30

40
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The fifthand sedh grouds Stated are:

“5.  Because tte Court belov faud tek tre
ntentofFBronn wes tre inetofFttedi@asdtte
Assooiation N recard o tredraving ofttedek 5

‘@ Becase tte Court belov foud tet te
knoMecte arwere dergeeble with ko
A. R. March wes a fidmts parsm.””

The fifhad spdh gauds, itsshitied, ae
ofbleted lavand £, iftteyare
atall;ut iewoulld seam tret ttey vere ot 1
anythirng more then points made by te Gourt n
its reesnirg N reechig s frd odlam, &
tey are ot mentioed n e st pareggh, n
vwhich te faoirgs are cefiitely St The law
gplicble © ts ratter s bd don N Seke,
Ruelman \& Demarest, 3 N. J. Law, 58B. We

q.ote franteslldas:

“To assig evar N natters ot an te rec-
ad, but n tre witten qoinian of tre aurt,
dlleorg \aias i ad cdedts n
the ressg, by which tte curt reeded 1S
atdhsin, B wWolly uvaranted, ad te
aurt yoon itson notdon will ater audh as-
sigmait sridenatk”’

But, assuming ttet te fifth ad sodh grouts
a5 el as tre attars ware adtially fardegs of te
aurt, te regoot aotats tet, as fadegsar
B, a of bledd lav ad B, tey ae ot
%%ﬁﬂgj‘tﬂ&g its e
estzbln ot reesaebly ke s p-
Py B

av an B a e
of attamtes, dfvhich tteearea feav:



“Yhere aca s stradby tre curt, without
a uy, isfrorgs, on gestias of &, ae
rot reviengble by wrt ofara.  All tekcen
ke reviened stte sifiae o/ of e fads foud
O oot te Julgment.” City of Elizabeth
\& Hill, PN. J. Law, 55, F.
“‘When a e B by tre a@urt,
ketrgvainad, |lsﬁrciglpm ﬂ“eblattd
ad fadas carot ke revienad yoon ara”” 0
N.. J. Rubber Co. \& Commercial Union Assur-
ance Co., &N. J. Law, 51 AKLE).
Sealo:
Mills \& Mott, DN. J. Law, B
Dilks \& Kelsey, DAL, &.
McLaughlin \& Beck, 7L N. J. Law, 3.
Dilks \&. Stathem, 43 Al_, G3.
Ruppert \& Zang, /3N. J. Law, 2I6. 20
Stout \& Leonard, 37 N-J. Law, 42.
Aschenberg \& Mundy, /BN. J. Law, 3.
Scliorb \& Haurand, B N. J. Law, /B.

Marten \& Brown ,80N. J. Law, 143; judy-
ment affimed, 8LN. J. Law, 58.

Inthe syllabus to Schorb \&. Haurand (supra) it
is said: 30

“In e of Al of a cae by tre curt
withaut a ury, erascarotbe assigad yoon
te goinin of tte aurt, nor upon natters of
bladd lav ad fat”

Acardirgly, te resoochnt rsists that tre oe-
asnoftte Grart Court srot reviendble by this
artantegouds nunbered 1, 2,4, 5ad 6 n
treNoace dFAl. 40



POINT III.

The Ironbound Trust Co. stands in the
same and no better position than the Ninth
Ward Building and Loan Association with
respect to the subject-matter of this suit; and
all defenses available against the Ninth Ward
Association are also available against the
Ironbound Trust Company.

20 pece 2 of te State of tre G2, rec O tte
lastmrag@cﬁtEStnlmm

‘On March 1, 194, te Ninth Ward Buildirg
ad Loan Asscoiatian demanded fran e oy
lbourd Trust (. themoney paid by iton saddedk
No. 518, on tte goud tet tte sigature oFA. R
Marchves; afatay. No suit was ever brought by
the Ninth Ward Building and Loan Association
against the Ironbound Trust Co., buttte II‘CI‘tI]Id

2Q Trust Q. \oh1a1lyassmadthelmllly
Iraroound Trust (. hes now broug it st agarst
Newark Trust . fa-theamount of said dek, a5
a garantor of previas etbrserents allegd ©
ke Tage”’

It 5de fran this stateat of fdis tet e
Iratoound Trust Company did ot pay bease ik
ves facd 1o b so; ks, \adluntarily, after hearing
of the infirmity in the instrument, Cysaited O 1Ie-

30 inurse te Ninth Ward Builiding ad Loan As-
soEton, tte rder, ad o |y n K reedy
gt te o Tnot @ o, TE

(35S S 3
ay which itmight have hed asaholicer
nde ause, adnmekes itvrtallyan assigee df
tre darns which tre Ninth Ward Building ad
Loan Association Fed, entitled o dll tre ngtsad
sjgecttodlﬂ*elﬁiliﬁs(ftm:ﬁ&xnaummm

40 rapadbtedek nsit




Stin 5 of tte Neggpieble Instruats Act
Gop. S ofFN. J,p. 373B; P. L, 192, p. 39)
reecks:

“Where \valLe hes atany tire been ghvenfar
te rstruat, tre holder sdeared a holcer
fonalle N regect o dl partses who becare
shprotaecte”

In Gravfords Arotated Nagpacble  Irstru-
mants Law, New Jarsey revisad edition, pece 63,
e seoton seplainad:

“A holder nde curse saholcerwho hes
tHen tre irstruatt uder tre followrg con-
diaos:

“L That ik saplete ad regular yoon

isbe

‘2. That he became the holder of it before
it was overdue, adwrthout rotice thet ithed
een preasly diduoed, ifauh vere tte
BT

‘Y. That he tok kngoad faith for\ale.

‘A That at the time it was negotiated to
him he had no notice of any infirmity in the

instrument or defect in the title of the person
negotiating it.”

It must ke kept n mind tret at e tne te
Iraooud Trust (. aoosckd 10 tte demand of e
Ninth Ward Building and Loen Associataon farre-
tumafttemoney pardd on ttetdek, ttettted ek
hed lagleenpaid ad retumed o ttedraner. See
pece 18 o tte State oftte Case:

“The dek wes formarded by tte Newark
Trust @. o tte Iroboud Trust . for -

y0)

qq
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lectxon, having been paid by itfram te futs
m it 1 tte et of te Ninth Ward
Burldingad Loan Assoosataan, wes therayam
retumsd © te Ninth Ward Buillding ad
Loan Associatian on araboutt July 1h, 1913”°
If it B © e raintaind et te Iratoud
Trust . Balolder fanale, when did ithecore
357 Clearly twes ot suh on July 1th, 1913,
far at thet tine tre dedk hed pessed etirdly at
of its posse=ssa, ves ad, and retumed as can-
clled © tre Assooiation as draner.

0 Irobrt] TRt Compery Shajently i
st
aore ae? The aly m@u ‘aEhebly
ke arstrued toanfer et Stati svwes isanEsIn
10 tre demands of tte Ninth Ward Buildig ad
LomAsscI:latlmml\/ard‘nl,]Q]A By cosatarg
. I effet purdesd atian
dek which tre Ninth Ward Building ad Loen
Associataion hed apprst te Newark Trist @, In
Dfarasstedekwas apartoftrat ngtofAdam,
i, 1, pesd o tte Iraboud Trust (.

But mm s did tepudee ar

oftre nght dfaction and dedk costatute tre o
boud Trust @. a holder far \alle of tre Hia-
The ssacod and fourth elerants nCrawfordSsum-
mary, jst qoted, tet te holder nde cue
duld beaore audh holider befare e instrurat
wes oade, ad, “tet a tre time ktwes negp-
‘tiaied 1 him he hed no rotace oF any nmfimty n
te Instrurant ar defect n tre tite of te parsm

ICaeds=t Infd, teassigmatt
totre Iraooud Trust . wes lagaftamaturty,
and tre Assooiatian demanced paymentt an ttevary
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gad tet tae was an nfimity n te rstru-
ment; <o tret tre Ironbound Trust . hed ectial
rote of ae defect and wes put an Uiy ©
dsona iftaevere dtas.

The arastae of te dek i+ sut ey
oade sdfarsiaadle nmportance N determin-
g tte statis of te Iroooud Trist . In7
Gc, 80, itssand:

“It sBiInvasally reld tret te et of a
trasfr vhich Bmaede aftar tte maturity of
te ppr B O sgat te Ithrse o di
DitepgeEr atetredrach taskr, ofr
& 9 cefass ae aaildole apirst his In-

And NnVinton \& King, 8 Mass., 52, at pece
%, tbsaid:

u * * * jtheirg adnitted lav tret he
who tekes a rote aftar itk dle Bsbjat ©
dll dyectios ad auties tovhich it sldde
ntehads ofFhim franwhom e tdkes i, ad
D tte sare dHlasess, N a sut gpist te
meer, which tte meker migt stup nan
actaon agpirst him by tre payee; et tte ar-
anstae tet a e B oade mekes &
Inounbat an e party recevag it o ssisly
hinself tret it sa goad g, ad tet ifhe
anit © db 0 he must stad in tte sittetin
ofhimwho wes holder at tte tare itwes d.e.””

S alo Cumberland Bank \& Hann, 18 N. J.
Lav, 22; Little \& Cooper, 11 N. J. Eouity, 24;
Northampton Nat. Bank \& Kidder, 106 N. Y.,
2, 25

40
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The dek nsit, aswe hae alreedy 901N, wes
lagoerde when te Iraboud Trust . ok
an March 1, 194, havirg ben retumsd ©© te
nderaecamll&jmdjlyﬂ,mﬂem:ellat
taciae, reeMIy tte dek & asigee of te
Ninth Waurrd Building and Loen Association, tees
l:alg]&tlodlmjtlesnﬁemmbcﬁls&n'ﬁr
ad snno etlar posittonwith regeect o tte sbb-
feetmatter oFthis st then tte Ninth Ward Burld-
Ingad Loan Associataan sl

POINT IV.

The finding of the Circuit Court that the
signing of A. R. March’s name by Brown was
not aforgery was justified in view of its find-
ings of fact.

The Giraurt Gourt hevig foud es feds ttet e

2Q dekwes pyeble o a fiditias pasn, ad tet
auch factwes known o tre person meking it &=
State of tte Gee, e B, Ire 17; alo Forrt L.
of te :ressttrlel) cmldmtmslsta‘tlyme
reeded any atter caclusian then tret tre Sigwy
oFttename of“A. R. Mardy” by Broawn wes rota

fay.
The Negptacblle Instruets Law says:
2q “Tre Instrurent B payeble © earer—- @
when it syeble 1o tre athr of fiditinsar
roneastarg parsm, and uch factwes knoan
10 tte parsm meking itso myedle.””
Comp. Stat. of N. J., p. 330, = 9, L.

itfollos tet, nar a, ttededkwes yeble
e, ad hae itwes wolly utecesssary ©
wrte tte name of A. R. March on tteladk of ito

e & This eig 0, tte witirg of tet

40 nare an ttedsk by Broan wes as mmaterial an
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ditlaatn of tte irstrurant as iIf e hed nerely
mece aaas, arwittien “Thank you” on it The
writirg did rot alter tre kel efflect of tre irstru-
mtaeda In19 Cyc, 1315, KBAId.

“In ater ttet an alteraton may castatuie
famay itsestd tat ideraterial . Add-
g ttename cdfawitresswhiich isiot i(uired
and which does ot affect tre \dlidity of tre
struet, te adbiiion of a figue N te
margin, tte body remaining udagad, ara
darge namemorandum yoon trebedk ofen
struet, te kA efﬁnftha Istruatt
rot beirg \arsed, s material .’

And mMcClain on Gamiral Law, s 75, it
said:

‘But tte ditaation, © asttue fawy,
must keraterial ;and ahamless altaation, or
arewhich ches rot affect kel igss, vill ot
arsiatuiea fatgay.”’

Sreals:

Fry \&.P. Bannon Sewer Pipe Co., JOLN. E
ad), L.

Barton Savings Bank \& Stephenson, &9
Ad. BL), 69.

Wicker \& Jones, A4S E. (\. C), &L
Holthouse \& State, 97 N. E. (Ircl), 130
Blenkiron Bros. \& Rogers, 127 N. W.

QC&n), 1082

Q. N. Bull Remedy Co. \& Boyer, 124N. W.,

A0; 1O MIm., 3%6.
-Benton \& Clemmons, 47 . Qlk.), .

30

40
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_People \&Purr, TTIN. Y. §, 1135;127 Ap.

Warder, Bushnell & Glessner Co. \& Stew-

art, BAIL. . ), B.
Shirley vs. Swafford, S E &), 72
Z)§:rowe \& Beern, BN. E, 3P; 3 kd. Ap.,

20 Tranter \& Eibberd, BSW. y.), X¥0.
Kelly \& Thuey, 5SS W. (b.), 30
Prudden \& Nester, 6L N. W., 777; 1B

Midh., 50.
in2 dus, 1011P, k sssaduter te
Shject xnof Instrua s’

“ * * * any change Nwords a fam
marely, een iFmade by an Niaested @ty
0] which leaves the legal effect and identity of
the instrmnent unimpaired and unaltered,
which n o mamer diiedts tte s, dies
ar dligaiaas of tre artess, ad whidh kaes
tre meaning of tre Irstruat as ikaorelly
oam, is not material and will not invalidate
the instrument or discharge the parties from
liability thereon, N tte dsae of a SAlte
cdlaring such ole treeffest, roittstanding
30 trealtaration Bmede by tre payee arroldarof
te struatt s, Where ttevords -
ad as an adtiaan o tren, ae wolly ssse-
kssad rgoEatine, arwhere the addition is a
mere nullity, it cannot affect the terms orl
identity of the contract™

"Tre witarg of A. R. Marchs name by Broan,
A te, was an Imaterial alteraton ad auld ot



ke fagay utder tre auttorities; o te decisin of
te Grant Cort canot ke distiied on this

gard.

But if this court shall determine that the six
findings of the Court below, enumerated in the
Notice of Appeal, were findings of law, and present
legal questions to the Court, the respondent asks
that each of the six propositions be affirmed, for the
reasons that follow:

POINT V.

The check in suit was payable to a fictitious
person.

Itiscootd ttet A R. Varch, tre sl
df Gaorge Bronn, ¥, hadmkn/vledge of te
mmd‘thedaknﬁssutcra*ym*rmﬂm
with tre Nirth Ward Building and Loan Asscia-
o e hasifmakes ad hes made o clam©
te dek a © te furs tady.
Gaarge Bronn, -, ussd ttename ofF A. R. March
fracanawte. He migit asvell hae drann
tedekotteada of Jan Doe, but seleded tte
ne oF A R I\/ard*ntrel:etta’locisgmhs
natos, ad papetrae a frad on tre Asscia-
tn The trassctian lere nohad sae of -
ay ad frad rater ten fagay, when we
arsckr tet A R March B noway affetad by
te trasction, ad te disga<e nerely aebld
Broan 1 koot tte Assooiation. Trarefare, tte de-
fatht st thet te Sittation aores urdkr- tre
(s of aass dalimg with deds pyeble o fiti-
S EIE.

The rule o tte Ngotacble Instruranits Law wirth
refaee o iditospros sthat:

10

20

30

40
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“Thee Instruratt B Aeble © bearer (3,
when it spyeble 0 tre ader oF ftitlsar
1 tre parsn meking iL<o @yeble.”” Comp.
Stat. of N. J., p. 373, 3. 9, L.

This section of the Statute Fes been arstriad n
many Gass ntte State ofiNew York and elarare,
lut does ot gyoear tohave been arsicered by e

10 New Jasey auts. We gote fron sore of tree
QoINias:

“One oF tWo prtrtars dray, N te nane of
Ms fum, a @il yoon tre partaft, |eble ©
treader ofB., ad havirg farged tte name of
B. asedrsar upon tre [l presented it tte
Bank of Gatral New York, hed stdisonisd
n tre rular cure of besress, ad gpled

on te bhspiae e The aEe
of tte berk edrsd tre il ad trasted
it © te obfertbg%sgddk%gm ad te
plaataFacoyted it tedathis.
After disoenig et tte payees atlre-
ment wes fagd, he sLed  remer bedk tre
money O aad. H eld thet the actian culd
rot ke maintained.”

“Where tepayee Bastragr O tetlas-

30 ad, ad hes o niarest N tre daft, hs
avorserent suTEEssy, Natr btras-
fa-a god ttk B te party discontarg te

“Iput m aralaton by tre draner, itha
fagd evorsarat of tte e, a boa fick
holcer may trest itas alalll payeble oleara”

GAkB) Coggill \& Amer. Hr. Honk, 1
N. Y. 113

40
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“As the payee had no interest, and, it was
not intended that he should ever become a
party to the transaction, he may be regarded,
in relation to this matter, as a nonenity; and
it is fully settled that when a man draws and
puts into circulation a bill which is made pay-
able to a fictitious person, the holder may
declare and recover upon it as a bill payable to
bearer. In legal effect, though not in form,
the bill is payable to bearer.” Coggill vs. Amer-
ican Ex. Bank, supra.

In Snyder vs. Corn Exchange Natl. Bank, 70 Atl.
(Pa.), 876, it is said, at p. 870:

“A\fictitious person within the contempla-
tion of the Act of 1901 is not merely a non-
existing one; for, if so, the word ‘non-existing’
would have been sufficient without more. It is
clear, then, that when the Legislature declared
that a check payable to ‘a fictitious or non-
existing person’is to be regarded as payable to
bearer, it meant a fictitious person to he one
who, though named as payee in a check, has no
right to it, or the proceeds of it, because the
drawer of it so intended, and it therefore mat-
ters not whether the name of the payee used by
him be that of one living or dead, or of one who
never existed:"’

See also:

Bartlett vs. First Natl. Bank, 93 N. E. (111.),
337.

Boles vs. Harding, 87 N. E. (Mass.), 481.

“In Phillips vs. Mercantile Nat. Bank, just
decided, we held the bank represented by plain-
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tiff responsible for the drafts drawn by its
cashier, and duly paid by the defendant, al-
though the cashier drew them for his own
purpose and made them payable to the order
of certain customers of the bank, whose names
he forged, and who in truth were in no manner
connected with the drafts and whose names
were thus inserted by the cashier to give more
semblance to the drafts as business paper. They
were treated as fictitious payees, and the drafts
were held good as against the bank because
drawn by an officer who had apparent au-
thority to sign them and in the usual course of
business.”

Goshen Natl. Bank vs. State of New York;,
141 K. Y., 379.

See Dundee Natl. Bank vs. Huntington, 20
App. Div., 104.

“Under the Negotiable Instruments Law
and the cases cited, I am of the opinion the
checks in question, as between plaintiff and
defendant, were payable to bearer. It does not
appear who forged the maker’s signature, but
the subsequent history of the checks does not
leave it open to doubt that the person who did
so knew that the parties whose names were
used as payees would never have any interest
in the instruments. Just as in the Bank of Eng-
land and the Phillips cases, in order to accom-
plish the fraud more easily, the names inserted
as payees were those of persons to whom
checks might naturally be made. Whether
indorsing the names of the payees upon the
checks was technically forgery or not, it is un-
necessary to consider. It has been convenient
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to thus describe them. Despite these forged
instruments, then, the defendant acquired good
title, since in legal effect the checks were pay-
able to bearer. Plaintiff, having paid them to a
holder in due course, cannot recover upon the
ground that the payees’ signatures were
forged.”

Trust Co. of Amer. vs. Hamilton Bank of
N. Y., 127 App. Div., 515; 112 N. Y. Supp., 84.

Bank of England vs. Vagliano, L. R., 1891,
App. Oas., 107.

See also North British Mercantile Ins. Co.
vs. .J/. Natl. Bank. 101 Apj)- Div., 341.

“It was stated in the Shipman case that the
maker’s intention is the controlling considera-
tion, which determines the character of the
paper, and that the statutory rule, which gives
to paper drawn payable to the order of a
fictitious person, and negotiated by the maker,
the same validity as paper payable to bearer,
applies only when such paper is put into cir-
culation by the maker with knowledge that the
name of the payee does not represent a real
person. The principle of that decision is quite
applicable to the case at bar. Though Bartlett
selected for the execution of his dishonest pur-
poses the names of persons who were dealers
with his bank, it was in legal effect, as though
he had selected any names at random. The
difference is that, by the methods resorted to,
lie averted suspicion on the part of the directors
or other officers of his bank. The names he
used were, for his purpose, fictitious, because
he never intended that the paper should reach

10

20
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the persons whose names were upon it. The
transaction was one solely for the fraudulent
purpose of appropriating his bank’s moneys
by a trick which his position enabled him to
perform. Concededly, if the names of the
payees were of fictitious persons, the Sumter
bank would have had no claim upon the de-
fendant. How, then, can the transaction be
said to assume a different aspect because the
names adopted were of known persons? That
the intention was to treat them as being of
fictitious persons is manifest.”

Phillips vs. Mercantile Natl. Bank, 140 N.
Y., 556, at 561.

aThe fictitiousness of the maker’s direction
to pay does not depend upon the identification
of the name of the payee with some existent
person, but upon the intention underlying the
act of the maker in inserting the name. Where,
as in this case, the intent of the act was, by the
use of the names of some known persons, to
throw directors and officers off their guard,
such a use of names was merely an instru-
mentality or a means which the cashier adopted
in the execution of his purpose to defraud the
bank, in an apparently legitimate exercise of
his authority.”

Phillips vs. Mer. Natl. Bank, 140 N. Y., 562.

“If a bill is payable to some person who had
no interest in it, and not intended to become
a party to it, whether such person is or is not
known to exist, the payee may be deemed ficti-
tious.” Rogers vs. Ware (syllabus), 2 Neb., 29.
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«fFtrelll o rote e payeble tosare parsm
who hed o niarest n i, and wes ot inteokd
10 bsoore a party 1 &, whether suc paramn
Ba Brot known 1 eddt, tte e may e
deared fItms’” Daniel on Negotiable In-
struments G th edl), sectaan 0.

POINT VI.

The fact that the check in suit was payable
to a fictitious person was known to the per-
sons making it.

Having esteblid el tret the dedk wes drann O
afistins parsm itheoores recessary o esteblish
tenderskovede ad et tomake te
dek ae paeble © a. The maker of te
dek stte Ninth Ward BJlIdlrgﬁdLomAsso—
(021 )t Bronn, J., is ssaday, hed
doaasly Tl He prgoarad tte ded,
sgel l;ardoacrsnfd it to tte gedit oF a con-
pery cotrdlled by him. ks tte knoMlece ofFBroan
dagsile otreAssooiatiatf?

In Cool: on Corporations, 7th EL, \bi. 3 Sx.
2, kBsad:

“It Bvell st thet a coporatian sIot
dageble with knovlecke of fadsnerely le-
aee toe fds ware knon O Its -
praos o sokoldas, a dats, ar
OOYS.  But the corporation has notice of
facts which come to the notice of its officers or
agents ivhile engaged in the business of the
corporation, provided those facts pertain to
that branch of the corporate business over

which the particular officer or agent has some
control.”

10
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In Armstrong \& Ashley, 24 U. S, 22, itwes
held tet knoMede of tre presicat of a oA
board of diredtars ad of tre koAl attorey dFa
buildingand lceen associataon acuiraed vhille ntte
eaa o tre poners comtted tothemwes bird-
Iy N tte assocatio. Mr. Jstaee Regdam, ce-

%\S)Hrgﬂeqommcfﬁeclrt, sad (a:page

10 “The knovlede of tte ad of te
it of tre board n 1 anatter
aoming within tte gdare of terr dity, ad
%urajv\hlleamrg n recad O te sae,
n New Odeas
tar rEI:D‘tV\hId’I itwes tar duty tonde,
must ke inputed O te aopany.  The fact
that those agents committed a fraud cannot
alter the legal effect of their acts or their
20 knowledge with respect to the >ompany in
regard to third parties who had no connection
whatever with them in relation to the perpe-
tration of the fraud, and no knowledge that

any such fraud had been perpetrated ”

The sare rulke of agaoy hes been chvelgead n
New Jarsey ina llire of Gases bsgimiing with State
\d Sooy, 4LN. J. Law, 3. It sstaEdas s
N Geyer \& Geyer, AN. J K., 124, atpege 127-

“The rlenow B‘the knowledge of the agent
is chargeable upon his principal whenever the
principal, if acting for himself, would have
received notice of the matter known to the
agent/”

Seal:

Vulcan Detinning Co. \& Amer. Can. Go,
72N. J. K., 37,40, 4.

30

40
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Boice \& Conover, 7LN. J. K., ZB, 20.

Clement \& Young McShea Amusement Co.,
ON. J. B, 677, @BL

Banning \&. Johnson ,/AN. J. Law, Z8B, 8L

I tte Assocsation hed been actirg o i, n

tepqervay, ﬂ'mgﬂlsoir&ms, itwould G-

hae reenad e of te Tt tet A. R.

1 hed ot siged a rote, pleched sarites,

1 tte Asscoiation sfiagat money o en-

rervalen Ad, nfx, tet A R. March
V\ssafrﬁtbsparsm.

howalll prdcebly ke dggected tretvhere tre agant
hes knoMiede of a fraud he s dooutt ©© comirt
his praoyal, e of s frad B ot
DtepraAl. The o ceess nNew
York of jShipman \& Bank of State of New York,
IBN. Y., 38, ad Phillips \& Mercantile Bank,

KON. Y., 55, illstraevell te point of distirc-

tin bewen vhere tre knovede of tre agant i

dagz=ble © tte prroal N oFttisdaac-

@, adwere K st In te Shipen G,
Batéllmasawauarwmmmmﬂem
daulnmtoﬁhe - A man named
Doobe adted a5 e, ait deds, ad kept
teanuts. Bajbllprqaedslalmerissl’nmirg
1h9Id dedgjpg;dﬁsm?ﬁensgmw
would prare a
memer of tte fim, ad tre deds were celnvaed
0 BxH o distriition o tte paess.  BaEll
trerapn fagd tte payees name ad ussd te
pasxk.  Hovwes held ntet ceeeas follons:

“It scdland by te defetat tet te
sdien deds made myeble © tte ater of

20

30

persat™ hevirg o edastae ware, n kel ‘0
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‘We are of tte NN, Upon eaniretid
of te asttortes ated by carsd an both
s, tret ths rule gplies anly o g put
o aradation by tre maker with koMlecte
tret tte name of tte cbes ot jaesat
ar pgan. The rs nenom ste
.antrdlirgarsicerabmvhich cetemires te
daadter ofach . ltaot ke teted
a5 ayeble 10 baarer inlless tre meker kons
te ;yee 0 e ftitins ad edially niats
1 make tte pr |eble 0 a fditns

“Baetlll, of curse, knew tret trepayessvere
e O epployit, B I éamAgar
e oymernt, n g ak
a sdare ofefT[r)ad oo tte mur&,w ad
uder such aranstaees, his koMede an-
rot e imputed ohisprroyals.””

In te Fllys e we frd ths e adtn
ouised:

“The e dfshipman \& Bank of the State,
I6N. Y,38 PLRA, AL 2A. X
Ryp., &1, which wes reaatly befare s, dd
what tte curts belovhave ceoced. There £
hed lben fourd et tre deds were sigadby
te fim, N te Hef thet te nanes of te



Ayes rigreaited real paos, etk ©
ree tte amounts of tre deds, ad with
te nianton tet trey duld e dllnvaed ©©
rell peyees and dould ot go o airaulatian
oterm<e then thraugh a cllnay toand an
icbrsamanthy tepayeesrened.  BaEllvwes
treirdak, whose enployment did ot conpre-
rmjttedramrga’ corsing of deds ar
dafts; ad n sy yoon tte deds te
nemes oftre payess he comirtted tte ame of
f]gay becase he was without auttority n
reect ad dﬂwmwto
da:eme' nisaploas, terdears ot
teir deds n dirndation o his acount
That wes a cee wolly aotter then wes mede
ax hae”” Phillips vs. Mercantile Bank, 140
NAY., a5l

poners anficed to him for eaase, wes en-
ebled 10 papetrale a frad upon his kark,
which a vigilae of s difiias migt
hae el disoadd, If ikmigtt ot hae
peatsd. IFhisposrtion ad te anficee
rgosad N him were such as o axblle him ©
exge cetstion far ttevnile, then tte cose-
%gm(fl“lsframmwssimldﬂlm
ek, whose diredtars by treir migolecd
anfbe ad gift of ppas, mede them
aoryg inooentlyad n fith, wore war-
ranted n Elieay te trassctian © e
leen ae Coming within tte cahir Sponers.
“ltmay ke quite tne tet te cahier wes
not tre gt oF tre berk tocomirt a fatay,,
arany oter fraud of sucharature ;luthewes

20
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authorized o draw ar dek yoon tte barks
fuds. Ifhe aosad hisattority and rdded
hiskak, ithust sffa te bs. The dtic-
o betwean suth a e ad tte many dter
s vwhidh tre plantafts aureel ates fron,
ik In te fat tet itwes within te sope df
this chiar’s poners 1o bird te berk by his
deds. In trasntay ten, mede ax ad

- atorsed s tteyvare, ttebarkwes ofaran-
cluod by hes adts as 1o ke estgyoad frannow
cenyarg tterr \aldity.™ Phillips \& Mercan-
tile Bank, SjI¥a.

The e &t bar Baimilar O te Fills ce
Broan wes a resarsible diftar of the Assooation,
drew and siged deds of tte Assooiation, ad
without his sigeture no deds of tre Assoaiatian
would e beenpard by telbark. it Btne et

20 the deds required otfer Sigeiures, it heves a

oder ad osage. Taeae, te natm
of ae of tte jort kﬂﬂﬂs,aml1hacnlymsv\h)
hed any actiel ecoe of te trarsection ar

ay et inenion ss owhon teyee B
1ole, Suldle reld te inenian of dll tesgas,
including ttoee who nerely redenically dival
treir sigatures when bd . Bron, by
of te Board of Diredars, hes ben
2q tEen atk of te dess of atinary admistratne
difiias; he hes lbean practacally authornized tonake
stok baas and draw deds vwhich bind tre Asso-
amuntang o a fanality.  Follomg tre reesn-
g of te Fillys &, tte casgaEe OF s
aose of poner duld €l yoon tte meker woo

permitted ik
We have assured far the purosss of tte above
40 disassin tet the difiers otter then Brown had
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no knowledge of the fictitiousness of the transac-
tion. However, it is insisted that the officers and
directors of the Association had constructive knowl-

edge.

“Tret which B disEamible by rgEco,

Lmlﬂefécecfadmtcrrmd, and which
Ve o Terckro S 7 el

wlloridﬁllﬁ; raean nplisda astnome 10
raahcat, ifsenby diasardiredtas. And
Hilue © eauxe adiry are n dekirg
difvades a imgectag reaads by bark
i, i K s ok, I 1y 1o o O
i, If kgpears D ex-
anined tte.sae, a sple Irgection ttereol
wauld e shoin te s They ae un-
dobiedly dageble with tte thirgs they
krow, arwould heve known by teeadise of 20
adlraycae,ardaeesqumdﬁmchyirg
tar regostality theren unlless rqouciated
within a reesxeble tine after such kolede
a imputed koMledte.””  Campbell \&
Natl Bank ,6/N. J. L, 3, IB.

“Directors canot, In jstie © those who
cal with tre ek, dut tergesstowat B

igonaroud ten. it sterrdity bue «
adinry dligeee N asErtainig te aadi-
tonof ishares, ad eaa< reesaeble
ard ad gpavision of iisdimas. They
hae sorething nore o do tten, fron tne ©
e, Ddaet tte di@asof tte ek, ad ©
meke dclaratios of dMvicats.  Thatt which
treyadit, by prgeer diligpee, tohave knoan,
sbtegraa auedsires ntelak,
treymay have presumed tohave knovn nany

40
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crrtesttslx/\emitearmaumardﬁtfev\m

by tte araustaes n daliry
vvrlh llsdT[BSmeltekEslscﬂrEtmjsa
ofBiress.”” Martin \& Webb, 110U. §77, &

The daedk o Its fa= racitad thet itwes drann
sastok k. The digiest nesticgtaonwauld
have rmala tre faot thetno stodkhed been 8.
ntename ofFA. R. March which auld leve ben

, tekmsisofa len oF 8D, Saty-fne dlibas

hed lbeen paid by Broan, and utker tte Saitke
aly saore $6 auld have ben ke, Qdirery
carevwauld have shoan no role neastee siged
by A. R. March; ardmslntkoamiajasaibt
el
ot
restwhich knoMecte trereofwoulld e
than, revely, ecte of tre fidatses df
A R. Mardh, e

POINT VII.
The signing of the name “A. R. March” by
George Brown, Jr., was not a forgery, but an
immaterial alteration.
If tte o precdig points (V. ad . of tte
ref) are estzddlid e, iz, tret tedak
nstwes le tha ftatlspasn, ad tat
ach fadtvwes otepasasnmeking i ts
Caurtmust frdas anatter of law et tre
of A. R. Marchsname by George Broan, I, wes
ot a fagay. Foracnrpbteemsrtma‘ts
point see Foint IV. of tte presat et

POINT VIII.

The Newark Trust Company had no notice
of the fraud of Brown in drawing the check
to a fictitious person (or in the name of A. R.
March) and indorsing that name upon it.
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Tret tte Newark Trust Company hed o actial
radiedfBromns fraud sadnntied intre Stipula-
0 (State of the Case, page 4, Ire ), where it
B

“Tre Newark Trust Comparty hed no kroMlede

draydlegd rﬁmlyntha instrurat ad paad
Tihake tacia”’

Nor sttaeaything n tre Stapulabion roct=
lgtta:ﬁel\laAaﬂ(TnstCmpanyadﬂjcﬂB’
wie tten N parfect goad faith n aoogptag e
dek nsiaton dgsit, ar infovnarding e sare
otte Iraboud Trust Carpany. - There srottte
didiest roication tret tre Newark Trust Com-

knew ar sugected tret Broan wes
ae/v s'}qﬁ:tajr%g:eﬂ”ere m?y& uusual
a wes
nte et WE(ITIB’tIOﬁd:r%E&IE'—
hkt, tadae, nust ke et tre thouh
wittout actal koMlede of Broin's fraud, hed

Tre elerats of astucne roie, as dstin-
gaded fraon actial rotiee, are vell eqresssd n
Ogden \A& Delaware River and Atlantic R. R. Co,
ON J Ky, 19, nte Gt ofFBros ad Ap-
ks, et pege 197 :

‘And wWatever p&sla party an oy
arounts in juchrent of lav torotiee, pro/icd
te injuy adity, and would leed ©©
a koMede o te fds by te eaae of
adinary e ad uderstadig.”

And tte qoinian naMidhigen ceeeqresss te
ckawth e al Sooitress:

10
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“Yretever farly puts a party ninquiry is
siffioatroie, where ttemeans dfiknowledge
ae a had, ad, ifa party onits inquire,
he Bthen dargeble with dll tre fads which
by proper iroury e might have assartared.”
Moore \&. Kenockee Tp., 22 N. W., 944,947 .

Se A
Gale \&. Morris, N. J. k., Zo.
Boyd \& Buffalo Steam Roller Company, 1D

N. Y. S, 1080; adher affimed, 12 N. Y. s,
10..

£owles \& Belt, IBDSW. (e< Qv.ApR),

Tuoc_arora Club of Millbrook \& Brown, 154
Amp. Div. (\.Y.), 35.

Hudson Structural Steel Co. \& Smith &
Rumery Co., SSA. (k.), BL

Gamble \& Black Warrior' Coal Co.. 55 So.
AR, 190.

United States Trust Co. \& David, 35 AP.
D. C, 50.

ng-kov \& Coffin, 137 S W. (ec.Qv. Ap.),

Bergstrom \& Johnson, 126-N. W. (/am.),
8.

Cleveland, C, C. and St. L. Ry. Co. vs.
Moore, & N. E, 22 ; rdearirg daned, 31N
E. ,50.
The sldasoftte lstnared cee roicaies tte
Inrted gplicataon which tre curts will meke of
tre dootrire of aostructine rotae:
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“Though rotace 1o Ut a pers an ircuiry
Erotalays tre epinalent of £l kovlects
yet the doctrine of notice is not to be invoked
wherever a person sought to be charged with
knowledge has not been careful, but only where
the result of his omission to inquire is such
that it would be unconscionable to permit him
to assert that he had no knowledge

Intte IdtoFteattoiiesatad, wes tteNew- 10
ak Trust Campany dargeble with arstruotne
roxedBronsfrad? Was i, nsuat, putan
oy &s 10 tre inegaties of tte trasso,
st rguary heving becoe a duty?

Tre aly thirg n tte entare dek, ad tre ar-
anstaees aurouding s pressaian far de-

i Stat tte Newark Trust Carpeny, which auld
tredfA R. Mardh. The deXk itsdifwes siged ™

by tte gauire” Si of tre tvee duly ac-
Mﬁs ﬂeﬁaniaim;'t\/\asggils
femece ;myadle A R Mardh, which wes ot
tenare dfany of tte difas of tre Assooata,
s nake tre iIs.ae o tte dek een goar-
aetly fradulent; ad 1twes edorsed on presaita-
o by Gaarge Broann, I, n tte name of tte
Fedk J. Lau @., which he hed Tl porer ©
et The fetathrseett, tek ofF A R 30
Mardh, ves t, ole sue, ttet ofa party by ttet
rere. But tere 5o evidae tret tte Newark
Trust Company ar any of s ditaswes fanliar
with te herduritarg of tte A. R. March who wes
Bromns sstia-iHhay, ar ay otter party by tret
rere

The riledrtre Nggpacblle Instrumants Law, et

an s of a dek garatess te grunes 10
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of dl priar athrsaatts, which te queEllat B
sselarglo inde hae, B gpled InmegEde of

‘A parans Iyt of a dBk Ba
varranty oftte garuineess odfajriaratrse-
ment, and on disoay of tre fatary taedfd
he B Idke tomake the amount ke has
raehad an te > Oriental Bank \&
dallo, 112 A. Div., 360 ;affumed, 188 N. v,

610.

B, as we hae 4o, tte sigurg oF A R
Marchsname by George Broan, X, wes animma-
v dtgam ad ota fagay. GeRonts .
adMVI. oftepesatiref.) Hence tareves o
duty an tte Newark Trust Campany © know of
te ot ttet Bron wote tte name ad ot a
persm named March ;and uer tre attoitees ©
wes trerefare rot put yoon  iroury with regard ©
thatnatter.

POINT IX.

The intent of Brown was the intent of the
officers of the Association in regard to the
drawing of the check.

This 10, s we have alresdy rocia],
Bnerely ae of tte stgs by which tre adhiaxm
B reeded tet tre foot thet tte ek nsatwes
payeble to a fidatias parsn wes known © tte
persas meking £ For a Tl disassion of te
belot/\r/gcmldteafﬁm&j, seRonti. oftrepres-
at -



POINT X.

The president and treasurer of the Associa-
tion had knowledge or were chargeable with
knowledge that A. R. March was a fictitious
person.

For a Tl disassion of this g estian, ad tre
mﬁaﬂimmcfﬁisﬁci”gcfﬂ“emrt
kelaw, seeFoint V. ofFtte presant et

R m%maa‘v‘ﬁ%

ass O tre celeth
RAYMOND, MOUNTAIN, VAN BLARCOM
& MARSH,
Attorneys of Defendant.
20
30
40
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Summons.

Summons.
Filed August 7th, 1914.

The State of New Jersey to Newark Trust
Company, a corporation.

You are summoned to answer the an-

[1.s] nexed complaint of Iron Bound Trust

Company, a corporation, in an action at

law in the Essex County Circuit Court.

And take notice that unless you file your answer

to said complaint with the Clerk of the said Essex

County Circuit Court, at Newark, New Jersey,

within twenty days, after the service upon you of

this writ, and the annexed complaint, the plaintiff

may proceed in the suit, and judgment may he en-

tered against you. (And see Notice endorsed

hereon).

Witness F rederic Adams, ESQUire, JUdge of the
said Court, at Newark, this Seventh day of Au-
gust, Nineteen Hundred and Fourteen.

BIKER & BIKER,
Attorneys.

Joseph McD onough,

Clerk.
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Complaint.

Essex County Circuit Court

Ironbound Trust Company,
Plaintiff,  Action-at-
VS. Law.

Complaint.

Newark Trust Company,

Defendant.

Plaintiff, Ironbound Trust Company, a corpo-
ration existing under and by virtue of the laws of
the State of New Jersey, and having its principal
place of business at No. 2 Ferry Street, in the
City of Newark, Essex County, New Jersey, says:

1. Defendant is a corporation of the State of
New Jersey, organized under the acts relating to
trust companies of said state, and having its prin-
cipal place of business in the Kinney Building,
corner of Broad and Market Streets, in said City
of Newark.

2. That on June 9, 1913, Ninth Ward Building
and Loan Association drew its check to the order
of A. R. March, in the sum of $500, payable at
Ironbound Trust Company of the City of Newark
(a true copy of which check is hereto attached,
and designated as “ Schedule A™).

3. That thereafter “A. R. March’’ was writ-
ten on the back of said check, without the author-
ity of said A. R. March, and on on about the 10th
day of June, 1913, said check was deposited with
said defendant to the account of Frederick J. Lau



Complaint.

Company, and the said sum of $500 was credited
by said defendant to the account of said Frederick
J. Lau Company upon its hooks, without the con-
sent or authorization of said A. R. March.

4. That said check was endorsed by said de-
fendant and by it presented to plaintiff for pay-
ment, and that plaintiff paid to defendant upon
said check the sum of $500.

5 That said payment was made in reliance
upon the endorsement of said defendant and upon
the guarantee therein contained of the validity of
the purported endorsement of said A. R. March.
That .plaintiff had no notice of invalidity of said
purported endorsement of said A. R. March.

6. That said (Ninth Ward Building and Loan
Association has repudiated the action of this
plaintiff in charging against its account the said
sum of $500 paid upon said check, and are hold-
ing this plaintiff liable for the sum so paid as hav-
ing been paid on a forged endorsement and con-
trary to the directions contained in said check.

7. That by reason of the payment by plaintiff
to said defendant, plaintiff has suffered the loss
of the sum of $500, with interest upon said account
from June 10, 1913.

8 That plaintiff has demanded the repayment
of said sum from said defendant, and defendant
has refused to pay the same.

Plaintiff demands of defendant the sum of $500,
together with interest thereon from June 10, 1913.

RIKER &RIKER,
Attorneys of Plaintiff.

10



Complaint.

Schedule A.

No. 518. Newark, N. J., June 9,1913.

Treasurer of Ninth Ward Building and
Loan Association of the City of Newark,
Pay to the order of A. R. March $500 00/100
Five hundred....... .............. 00/100 Dollars.
Account of Stock Loan.

Payable at the Ironbound
Trust Company.
S. B. Beidleman,
Treasurer.

Isaac F. Roe,

President.

George Brown, Jr,

Secretary.

ENDORSEMENTS:

A. R. March,
Fredk. J. Lau Co.
Credit Account.
Newark Trust Co.

June 10,1913.

F. H. Kilpatrick, Treas.
Indistinctly Stamped:
Newark Trust Co.

June 10, 1913.
F. H. Kilpatrick, Treas.

NOTICE TO THE WITHIN NAMED DEFEND-
ANT:

In case the within summons and complaint are
served upon you personally then take notice that if
you intend to make a defense to this action you
must file an affidavit of merits within ten days from



Complaint.

the date of service hereof upon you, and must file
your answer within twenty days from the date of
such service, and in default of the filing of such
affidavit and answer judgment will he entered
against you. (Lawful service upon a corporation is
deemed personal service for the purpose of this no-
tice, P. L. 1912, page 394, Rule 56.)

RIKER & RIKER,
Attorneys of Plaintiff.

10
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40



Affidavit of Merits.

Affidavit cf Merits.
Filed August 15th, 1916.

ESSEX COUNTY CIRCUIT COURT.

lronbound Trust Company,

Plaintiff, ~Action-at-

10
Law.
VS.
Newark Trust Co,, Aﬁ:lanIt of
Merits.

Defendant.

State of New Jersey, |
County of Essex, fSS'

Cordon B. Pnhirtips, of full age, being duly
20 sworn according to law on his oath says, that he is
the Vice-President and Secretary of the Newark
Trust Company, defendant in the above entitled
action; said Newark Trust Company being a cor-
poration organized and existing under the laws of
the State of New Jersey; that Waters B. Day,
president of the said company, is absent on account
of sickness, and that the management is now in
deponent’s hands as Vice-President, and that de-
ponent now has full authority to make this affi-
30 ~or said Newark Trust Company.
Deponent further says that he believes that the
said Newark Trust Company, defendant in the
above action as aforesaid, has a just and legal
defense to said action on the merits of the case.
GORDON B. PHILLIPS.
Sworn and subscribed before me, this
15th day of August, A. D. 1914

[seal] J. Hansbury Callaghan,
A Master in Chancery of

AU ¢ New Jersey.



Ansiver.

Answer.
Filed August 27th, 1914.

ESSEX COUNTY CIBCUIT COURT.

10

Ironbound Trust Company,
Plaintiff,  Action-at-

Law.
VS.

Newark Trust Co, Ansiver.
Defendant.

Defendant, a corporation organized and existing
under the laws of the State of New Jersey, and Oqg
having its principal place of business in the Kin-
ney Building, located at Broad and Market Streets,
in the City of Newark, County of Essex and State
of New Jersey, says that:

1 It admits the first paragraph of the com-
plaint.

2. It admits the second paragraph of the com-
plaint.

3 As to the matters alleged in the third para-
graph of the complaint, the defendant admits 30
“That on or about the tenth day of June, 1913,
said check was deposited with said defendant to
the account of Frederick J. Lau Company, and the
said sum of $500 was credited by said defendant
to the account of said Frederick J. Lau Company
upon its books.” Defendant denies the remainder
of the third paragraph of the complaint.

4. 1t admits the fourth paragraph of the com-
plaint.



Answer.

5 As to the matters alleged in the fifth para-
graph of the complaint, defendant has not any
knowledge or information thereof sufficient to
form a belief, but the defendant denies that the
endorsement of said A. R. March was invalid.

6. As to the matters alleged in the sixth para-
graph of the complaint, the defendant has not
knowledge or information thereof sufficient to
form a belief.

7. It denies the seventh paragraph of com-
plaint.

8. It admits the eighth paragraph of the com-
plaint.

ROLAND D. CROCKER,
Attorney of Defendant.



Amended Answer.

Amended Answer.
Filed April 20th, 1916.

ESSEX COUNTY CIRCUIT COURT.

Ironbound Trust Company,

Plaintiff, Action-at-

Law.
VS.
Amended
Newark Trust CO., Answer.

Defendant.

Defendant, a corporation organized and existing
under the- laws of the State of New Jersey, and
having its principal place of business iii the Kin-
ney Building, located at Broad and Market
Streets, in the City of Newark, County of Essex
and State of N{3w Jersey, says that:

1 It admits the first paragraph of the com-
plaint.

2. It admits the second paragraph of the com-
plaint.

3. As to the matters alleged in the third para-
graph of the complaint, the defendant admits
“That on or about the tenth day of June, 1913,
said check was deposited with said defendant to
the account of Frederick J. Lau Company, and
the said sum of $500 was credited by said defend-
ant to the account of said Frederick J. Lau Com-
pany upon its books.’” Defendant denies the re-
mainder of the third paragraph of the complaint.

4. It admits the fourth paragraph of the com-
plaint.
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Amended Answer.

5 As to the matters alleged in the fifth para-
graph of the complaint, defendant has not any
knowledge or information thereof sufficient to
form a belief, but thé defendant denies that the en-
dorsement of said A. R. March was invalid.

6. As to the matters alleged in the sixth para-
graph of the complaint, the defendant has not
knowledge or information thereof sufficient to
foym a belief.

7. It denies the seventh paragraph of the com-
plaint.

8. It admits the eighth paragraph of the com-
plaint.

FIRST DEFENSE.

And this defendant says by way of defense to
the matters set out in the plaintiff’s complaint
that A. R. March is a fictitious person and that
check No. 518 of the Ninth Ward Building and
Loan Association is, therefore, drawn payable to
bearer.

The defendant, having paid said check to bearer
in accordance with its terms, does not owe the plain-
tiff any money.

SECOND DEFENSE.

And this defendant, by way of further defense
to the matters set out in the plaintiff’s complaint,
says that A. R. March is a fictitious person and
was known to be so by the maker of the check
réferred to in said complaint, and that said check
is, therefore, payable to bearer.

This defendant, having paid said check to
bearer, in accordance with its terms, does not owe
the plaintiff any money.



11
Amended Answer.

THIRD DEFENSE.

And this defendant, by way of farther defense
to the matters set out in the plaintiff’s complaint,
says that the Ironbound Trust Company, having
collected the amount due on said check from the
maker, Ninth Ward Building and Loan Associa-
tion, on or about June 12th, 1913, has suffered no
injury, and, therefore, there is nothing due to the
said plaintiff from the defendant.

FOURTH DEFENSE.

And this defendant, by way of further defense
to the matters set out in the plaintiff’s complaint,
says that the Ironbound Trust Company collected
the amount due on said check from the maker,
Ninth Ward Building and Loan Association on or
about June 12th, 1913, and that Ironbound Trust
Company, not having been compelled to refund the
money collected on said check, has no right of
action thereon against the defendant.

FIFTH DEFENSE.

And this defendant, by way of further defense
to the matters set out in plaintiff’s complaint, says
that the Ironbound Trust Company, having col-
lected the amount due on said check from the
maker, Ninth Ward Building and Loan Association
on or about June 12th, 1913, voluntarily assumed
liability to refund the said amount to the Ninth
Ward Building and Loan Association, and, that,
therefore, there is no right of action thereon
against the said defendant.

10
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SIXTH DEFENSE.

And this defendant by way of further defense
to the matters set out in the plaintiff’s complaint,
says that Ninth Ward Building and Loan Asso-
ciation negligently issued the check and that Iron-
bound Trust Company collected the amount due
thereon from the Ninth Ward Building and Loan
Association and that there was no obligation on
the part of the plaintiff to assume liability for
said check, and that because of such negligence
on the part of the Ninth Ward Buildng and Loan
Association in the issuance of said check and the
voluntary assumption of liability on the part of
the plaintiff there is no obligation on the part
of the defendant to repay the amount due on said
check to said plaintiff.

RAYMOND, MOUNTAIN, VANBLARCOM
& MARSH,
Attorneys of Defendant.

E ndorsed on Cover.

We consent to the filing of the within amend-
ed answer.

RIKER & RIKER,
Attorneys for Plaintiff.
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Reply to Amended Answer.
Filed May 25, 1916.

ESSEX COUNTY CIRCUIT COURT.

10
I roxbound Trust Co. Action-at-
Plaintiff, Law.
VS. Reply to
Newark Trust Co. Amended

Defendant,  AnsSwer.

Plaintiff, a corporation organized and exist-
ing under the laws of the State of New Jersey,
and having its principal place of business at No.
2 Ferry street, in the City of Newark, Essex
County, New Jersey, says:

1 It denies the matters contained in the
“first defense” of the amended answer.

2 It denies the matters contained in the “ sec-
ond defense” of the amended answer.

3. It denies the matters contained in the
“third defense” of the amended answer.

4. 1t denies the matters contained in the 30
“fourth defense” of the amended answer.

5 It denies the matters contained in the
“fifth defense” of the amended answer.

6. It denies the matters contained in the
“sixth defense” of the amended answer, and par-
ticularly the negligent issuance of the check by
the Ninth Ward Building and Loan Association
and the voluntary assumption of liability there-
for on the part of the plaintiff.
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' Reply to Amended Answer.

SEPARATE REPLY TO AMENDED ANSWER.

And this plaintiff, by way of further reply to
the matters set out in the defendant’s amended
answer, says George Brown, Jr., had no power
or authority to draw checks in behalf of the
Ninth Ward Building and Loan Assocation. That
the check mentioned in the complaint was drawn
by said association to the order of a then existing
person, namely, A. R. March; that, therefore, said
check was not drawn payable to bearer; and that
“A. R. March” was written on the bacn of said
check by said George Brown, Jr., and this action
of said Brown constituted a forged endorsement
of said check.

RIKER & RIKER,
Attorneys of Plaintiff.



Stipulation.

Stipulation.
Filed April 20, 1916.

ESSEX COUNTY CIRCUIT .COURT.

I ronbound Trust Co,
Plaintiff,

VS. Stipulation.

Newark Trust Co.
Defendant.

It is hereby stipulated and agreed by and be-
tween Riker & Riker, Esquires, attorneys of plain-
tiff, and Raymond, Mountain, VanBlarcom &
Marsh, Esquires, attorneys of defendant, that the
following is an agreed statement of facts upon
which the above entitled cause may be submitted
for decision to the Court sitting without a jury.

The plaintiff, and the defendant are both cor-
porations and trust companies organized under the
laws of the State of New Jersey, having their prin-
cipal places of business in the City of Newark,
County of Essex and State of New Jersey.

That the Ninth Ward Building and Loan Asso-
ciation of the City of Newark, a corporation of
the State of New Jersey, was at the time of the
matter in controversy and still is, doing business
in the said City of Newark, in accordance with
the statutes of New Jersey applicable to build-
ing and loan associations, copies of the pertinent
sections of which are annexed. That the officers
of said Association were, at the time of the mat-
ters herein controverted, lIsaac Roe, president,
Solomon B. Beidleman, treasurer, and George

10
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Brown, Jr., secretary. The by-laws and consti-
tution of the Ninth Ward Building and Loan As-
sociation showing the duties of its officers are
hereto annexed and made a part of this stipula-
tion.

The Ninth Ward Building and Loan Associa-
tion had its office at No. 31 Astor street, in the
City of Newark; that such office was used alone
by the Association, with the exception that on
one night in the month a smaller association,
known as the Milford Park Association, held
meetings there and kept there its small individual
safe. The Ninth Ward Building and Loan As-
sociation had a large safe on the premises, the
combination of which was in the possession of
both the secretary and the treasurer. In this
safe were kept all the building and loan books,
book of account, check books, stock certificate
books, returned vouchers and securities of the As-
sociation, of every description. A part of the
contents of the safe was, in accordance with the
by-laws, under the control and in the custody
of the secretary, and a part under the control
and in the custody of the treasurer, but the safe
was so arranged that' both officers had full ac-
cess to all of its contents.

In the drawing of money the by-laws of the
Association required that the money should be
drawn by check signed by the president and
treasurer upon warrant drawn by the secretary
and countersigned by the president. In practice
these two instruments were combined in a single
warrant-check. The practice was for the secre-
tary to prepare the paper, filling in the name
of the payee, the date and amount, and to sign
the same. It was then presented to the president
who likewise signed the same, thus constituting
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the warrant. The warrant was then presented
to the treasurer who in turn signed it, and by so
doing transformed the warrant into a check. The
Ironbound Trust Company, which was the As-
sociation’s depository, was instructed to pay
checks only when bearing the signatures of the
three officers.

At the meetings of the Association there was an
order of business known as “ Correspondence and
applications for loans.” When this order was
called for, the secretary at first read any let-
ters received by him or by other officers of the
Association, relating to Association business,
which had been delivered to him, and when the
reading of this correspondence and such action
thereon as the directors might take, had been fin-
ished, he would proceed to read applications for
loans. In the first place, he would read applica-
tions for loans on bond and mortgage on real es-
tate, stating the location, the stated value in the
application and the amount which the applicant
desired. He would then usually make sugges-
tions as to his ideas as to the value of the prop-
erty and would then request the president to ap-
point a committee. After the real estate loans he
would present to the board any applications for
loans upon stock, to be read off, in substantially
the following form: “Mr. X. wishes a stock
loan of $100. upon his shares of stock. He is en-
titled to it.”” Action would then be taken by
the board, granting the loan without other inves-
tigation. An examination of the minute book re-
veals that whereas all applications for loans on
bond and mortgage are entered in the minutes,
that from the beginning of the association it was
not the practice of the secretary to enter in the

10
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minutes applications for stock loans or for with-
drawals of shares.

On or about June 9th, 1913, the Ninth Ward
Building and Loan Association drew its check
known as No. 518 to the order of A. R. March,
in the amount of five hundred dollars ($500.00)'
reciting it to be on account of a stock loan, a
copy of which said check is annexed hereto and is
the check upon which suit is brought in the above
entitled cause. The check was drawn and pre-
pared, and signed by George Brown, Jr., the sec-
retary of said Association, and presented by him
to Isaac Roe, the president, who signed the same,
and then was signed by Solomon B. Beidleman,
treasurer, in the manner above set forth.

The check having been endorsed on the back

A. R. March,” “Frederick J. Lau Company,”
was deposited at the Newark Trust Company on
June 10th, 1913, to the credit of Frederick J.
Lau Company. The check was forwarded by the
Newark Trust Company to the lIronbound Trust
Company for collection, having been paid by it
from the funds on deposit to the credit of the
Ninth Ward Building and Loan Association, was
thereupon returned to the Ninth Ward Building
and Loan Association on or about July 11th,
1913.

George Brown, Jr., absconded February 22nd,
1914. George Brown, Jr., had a sister-in-law by
the name of A. R. March. The said A. R. March
never at any time applied for any stock in the
Ninth Ward Building and Loan Association, nor
did she ever make any payments for any such
stock, and never authorized any one else to do
it for her. The said George Brown, Jr., applied
to the Association in the name of A. R. March
for twenty-five shares of stock in the Associa-
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tion, in the seventeenth series of the Associa-
tion, which was opened at the April meeting of
the board of directors in the year 1913, at which
time Brown made a payment of twenty-five dol-
lars, on account of the stock, and a certificate
of stock for said twenty-five shares of the Asso-
ciation was issued in the name of A. R. March.
Payments were made upon said stock for two
months thereafter by the said George Brown, Jr.,
and then ceased.

A. R. March, the sister-in-law of George Brown,
Jr., never applied for a loan from said Associa-
tion, nor authorized any one to apply for her,
hut the said George Brown, Jr., stated to the As-
sociation that the said A. R. March desired a
loan of $500. upon her stock, and that she was en-
titled to it.

The treasurer, Solomon B. Beidleman, -was per-
sonally acquainted with the said A. R. March
and knew her as the sister-in-law of thé said
George Brown, Jr. That the president, Isaac
Roe, was not personally acquainted with the said
A R. March, but knew of the existence of such a
woman as the sister-in-law of the said George
Brown, Jr. ,

No other A. R. March ever applied for a loan
from said Association, neither A. R. March, the
sister-in-law of George Brown, Jr., nor any other
person have made any claim to the proceeds of
the check, or to the fund represented thereby.

No note was ever delivered to the Association.

No interest was ever paid by any one to the As-
sociation on account of such alleged loan.

No reference appears in the minute book of
said Association concerning the issuance of the
check No. 518 or of any circumstances connected
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therewith. No stock or other security was ever
deposited with said Association or any officer
thereof, or assigned to it, as collateral for a loan
of this amount by any one.

The said George Brown, Jr,, was an officer of
Frederick J. Lau Company and had the general
management and control of said corporation, and
had authority to endorse checks of said corpora-
tion. The Frederick J. Lau Company’s endorse-
ment on the back of said check No. 518 is in the
handwriting of George Brown, Jr.

On March 1st, 1914, the Ninth Ward Building
and Loan Association demanded from the Iron-
bound Trust Company the money paid by it on
said check No. 518, on the ground that the signa-
ture of A. R. March was a forgery. No suit was
ever brought by the Ninth Ward Building and
Loan Association against the Ironbound Trust
Company, but the Ironbound Trust Company vol-
untarily assumed the liability. The Ironbound
Trust Company has now brought suit against
Newark Trust Company for the amount of said
check, as a guarantor of previous endorsements
alleged to be forged.

The Newark Trust Company had no knowl-
edge of any alleged infirmity of the instrument
and paid full value therefor.

RIKER & RIKER,
Attorneys of Plaintiff.

RAYMOND, MOUNTAIN, VAN BLARCOM
& MARSH,
Attorneys of Defendant.

Dated, March 31st, 1916.
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It is Farther Stiputated that the endorsement;
of A R. March on check No. 518 was not made
by her or hy anyone having authority from her,
but that the signature is in the handwriting of
George Brown, Jr.

BIKER & BIKER.

RAYMOND, MOUNTAIN, VANBLARCOM
& MARSH.

No. 518. Newark, N. J., June 9, 1913.

Treasurer of Ninth Ward Building and Loan
Association of the City of Newark,

Pay to the order of A. R. March, $500 00/100
Five Hundred ................. xx/100 Dollars,

Account of Stock Loan.
Payable at the Ironbound
Trust Company. Isaac F. Roe, President.
A B. Beidleman, George Brown, Jr.,
Treasurer, Secretary.

Endorsements:
A. R. March,

Fredk. J. Lau Co.

Credit account
Newark Trust Company,

June 10, 1913, ®
F. H. Kilpatrick, Treas.

Indistinctly stamped:

Newark Trust Co.
June 10, 1913.

F. H. Kilpatrick, Treas.

40
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Building and Loan Act, Compiled Statutes of
New Jersey, page 334

Sec. 7. Management; Board of Directors
Etection.— The business and affairs of every such
association shall be managed and directed by a
board of directors, of such number as the consti-
tution may prescribe, not less than five, who
shall be shareholders aiid shall be elected by the
members by ballot at such time and for such
term as the constitution may provide; the polls
at every such election shall be opened for at least
one hour between the hours of nine o’clock in the
forenoon and nine o’clock in the afternoon at
such time as the constitution may designate; at
least one-third of the members of said board shall
be elected each year. (P. L. 1903, p. 460.)

Sec. 10. Treasurer’s Duties— The treasurer
shall be the custodian of all funds and securities
belonging to his association, except such as are
given by him, which shall be held by the secre-
tary; he shall promptly deposit in the name of
the association in some bank or trust company in

*

this state, to be designated by the board of di-

rectors, all money received by his association, and
all checks or drafts against the same, shall be
signed by him and countersigned by the presi-
dent, or, in his absence, by the vice-president.

P. L. 1903, p. 461.)

Sec. 24, Subdiv. 4—1L cans on Shares of As-
sociation.— IN loans upon the pledge or collateral
security of the shares of such association, not to
exceed ninety per centum of the withdrawal value
of such shares;
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Decision.
Filed April 19, 1916.

ESSEX COUNTY CIRCUIT COURT.

Ironbound Trust Co, )
Plaintiff, /

VS. ) Decision.
Newark Trust COH 1

Defendant, |j

Dungak,J.

In this case a jury was waived, and a stipu-
lation presented, setting forth the facts upon
which it was agreed it should be submitted for
decision by the Court.

These facts fully appear in the stipulation, in
which they are so concisely stated that no good
purpose can be served bv an endeavor to restate
them in more condensed form, or by repeating
them in this decision.

The principal and perhaps the sole question
presented by the agreed facts, and the briefs by
which the case was argued is whether or not the
endorsement of A. R. March, the payee of the
check, is a forgery; or whether, in its applica-
tion to the check inwsuit, the said A. R. March is
to be regarded as a fictitious person. It being
practically conceded by the respective attorneys
that if the endorsement be a forgery the plain-
tiff is entitled to a verdict, while the defendant
would be entitled to a verdict if A. R. March
be a fictitious person.

10

20

30

40



ild

24
Decision of Judge Dungan.

There is no doubt but that there was in exist-
ence such a.person as A. R. March. Adaline R
March was the sister-in-law of George Brown, Jr.,
the secretary of the Ninth Ward Building’and
Loan Association, the maker of the .check, but
that it was intended by our negotiable instru-
ments act to differentiate between fictitious and
non-existing persons is clear from sub-division 3
of the ninth section, which declares that “ The in-
strument is payable to bearer (3) when it is pay-
able to the order of a fictitious or non-existing
person.”

As was said in Snyder v. Corn Exchange Nar-
tional Bank, 70 Atl. (Pa.) 876:

“ A fictitious person within the contemplation
of the act of 1901 is not merely a non-existing
one; for, if -so, the word ‘non-existing’ would
have been sufficient without more. It is clear,
then, that when the Legislature declared, that a
check payable to ‘A fictitious or non-existing per-
son’ it is to be regarded as payable to bearer,
it meant a fictitious person to be one who, though
named as payee in a check, has no right to it
or the proceeds of it, because the drawer of it
so intended, and it therefore matters not whether
the name of the payee used by him be that of
one living or dead, or of one who never ex-
isted.”

The agreed facts state that A. R. March, the
sister-in-law of George Brown, Jr., “never at
any time applied for any stock in the Ninth
Ward Building and Loan Association, nor did
she ever make any payment for any stock and
never authorized any one else to do it for her.”
She *“never applied for a loan from said Asso-
ciation, nor authorized any one to apply for her,”
that, “no other A. R. March ever applied for a
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loan from said Association, neither A. R. March,
the sister-in-law of George Brown, Jr., nor any
other person has made any claim to the proceeds
of the check or the fund represented thereby.”

In Phillips v. Mercantile National Bank, 140
N Y. 556, at p. 562, the Court said:

“The fictitiousness of the maker’s direction to
pay does not depend upon the identification of the
name of the payee with some existent person, but
upon the intention underlying the act of the
maker in inserting the name. Where, as in this
case, the intent of the act was, by the use of the
names of some known persons, to throw directors
and officers off their guard, such a use of names
was merely an instrumentality or a means which
the cashier adopted in the execution of his pur-
pose to defraud the bank, in an apparently legiti-
mate exercise of his authority.”

The plaintiff insists that Brown, the secretary,
had no power to draw checks of the Association,
whatever his intent may have been as to the ulti-
mate disposition of the check, that it was the
president and treasurer who, under the by-laws,
were entitled to dispose of the Association’s
funds; that since there was such a person as
A R. March, known to them, it was their inten-
tion that the check should be made payable to
and placed in the hands of a real person, and
that therefore the above quotation from Phillips
v. Mercantile National Bank is authority for the
contention that as to them the payee was not a
fictitious person; but it is impossible to conclude
from a reading of the agreed facts, that they took
sufficient interest in the matter to have or exer-
cise any intention whatever. The acts and inten-
tions of Brown appear to have been absolutely
controlling. The Association had adopted a form

10
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of warrant and check which required Brown to
he a party to it. It is agreed that when appli-
cations for stock loans were made, no entry there-
of was: made in the minutes, that when such ap-
plications were made Mr. Brown would merely
read off “Mr. X wishes a stock loan of $100.00
upon his shares of stock. He is entitled to it”;
and that action would then be taken by the board
granting the loan without other investigation. The
check would be drawn and prepared and signed
by Brown as secretary, and presented by him to
the president who signed it, and then it was
signed by the treasurer, apparently without any
investigation as to whether or not the applicant
was the owner of stock, or had paid in upon
stock a sufficient amount to be entitled to the loan,
or whether the stock had been properly assigned;
or, in fact any inquiry whatever. All upon the
representations of Brown. By this negligent
method Brown, for the purpose of that particu-
lar loan so far as the question of intention is con-
cerned, was practically president, treasurer and
board of directors. No one else appears to have
exerted himself sufficiently to have formed an in-
tent. Everything was left with Brown. As was
said in reference to the bank in Phillips v. Mer-
ccmtile National Bunk, at p. 560. The intent of
Brown was the intent of these officers of the Asso-
ciation. Should the results of such loose man-
agement, such negligent exercise of official func-
tions be visited upon the Building Loan Associa-
tion or upon a party which has dealt with the
check of the Association in the usual and custo-
mary way?

Subdivision 3 of Section 9 of the Negotiable
Instruments Act, howéver, in providing that an
instrument is payable to bearer when it is made
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payable to the order of a fictitious person, adds,
“And such fact was known to the person making
it so payable,” and the plaintiff insists that there
was no knowledge on the part of thu president
and treasurer, that A. R. March was a fictitious
person.

However, what has been said on the subject of
intention may be applied to the question of knowl-
edge, to which may be added that these officers
are undoubtedly chargeable not only with what
they actually knew, but what they would have
known by the exercise of ordinary care.

Campbell v. Mfgrs. National Bank, 67 L.
301, at p. 308.

These officers could not in justice to those hav-
ing business transactions with the association,
shut their eyes to conditions and be heard to say
that they did not know.

That which they ought, by proper diligence to
have known as to the general course of business
of the Association they may be presumed to have
known in any contest between the Association and
those who are justified by the circumstances in
dealing with its officers upon the basis of that
course of business.

Martin v. Webb, 110 P. S., p. 7, at p. 15.

As is suggested by the brief for the defendant:

The check on its face recited that it was drawn
as a stock loan. The slightest investigation would
have revealed the fact that no stock had been is-
sued in the name of A. R. March which would
have been the basis of a loan of $500. Seventy-
five dollars had been paid by Brown, and under
the statute only some $65. could have been loaned.
Ordinary care would have shown no note in ex-
istence signed by A. R. March; and no stock de-
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posited as collateral. The officers were charge-
able with knowledge of these facts, and conse-
quently can not deny the result which knowledge
thereof would have brought them, namely, knowl-
edge of the fictitiousness of A. R. March, payee.

It may be added that it appears from the agreed
facts that the check was charged to the account of
the Building Loan Association in the plaintiff
bank, and that now, on the demand of the Asso-
ciation, the plaintiff voluntarily assumes the lia-
bility therefor; thus, for the purposes of this
suit, placing itself in the position of the Building
Loan Association.

| find, therefore, that the check in suit was pay-
able to a fictitious person, and that such fact
was known to the persons making it; that the
signing of the name of A. R. March by George
Brown, Jr., is not a forgery; that the defendant
is a purchaser for value from Frederick J. Lau
Company, the bearer, and having no notice of
the fraud of Brown in drawing the check to a
fictitious person and endorsing that name upon
it, is not liable to repay the plaintiff the amount
paid by it for the note, and judgment is there-
fore given against the plaintiff and in favor of
the defendant.

NELSON Y. DUNGAN,
Circuit Court Judge.
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Rule for Judgment.
Entered April 19th, 1916.

Essex County Circuit Court.

Action-at-
Iroxbotjnd Trust CO., o Law.
Plaintiff, By the Court
VS. Judgment en-
C tered April
Newark Trust L0, 19th, 1916.
Defendant.

Costs, $42.18.
20

Raymond, Mountain, Van Blarcom & Marsh,
Attorneys for Defendant.

Judgment by the Court in the above entitled
Action-at-Law was rendered on the nineteenth day
of April, nineteen hundred and sixteen, in favor of
the said defendant, Newark Trust Co., and against
said plaintiff, Ironbound Trust Co., for the sum of
forty-two dollars and eighteen cents, costs of suit.

Judgment entered and signed April 19th, 1916.

40
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Notice of Appeal.
Filed June 3, 1916.

ESSEX COUNTY CIRCUIT COURT.

Ironbound T rust CO., ion-at-
Plaintiff-Appellant, Action-at

Law.
vs. Notice of
Newark T rust CO., Appeal-

Defendant-Respondent.

To Raymond, Mountain, VanBlarcom & Marsh,
Esqrs.,

Attorneys of Defendant-Respondent.

Gentlemen—

Take Notice that the plaintiff appeals to the
Court of Errors and Appeals from the whole of
the judgment entered in this cause on the fol-
lowing grounds:

1 Because the Court below found that the
check in suit was payable to a fictitious person.

2. Because the Court below found that the fact
that the check in suit was payable to a fictitious
person was knowm to the persons making it.

3. Because the Court below found that the
signing of the name of “ A. R. March’’ by George
Brown, Jr., was not a forgery.

4. Because the Court below found that the
defendant had no notice of the fraud of Brown
in drawing the check to a fictitious person (or
in the name of A. R. March) and endorsing that
name upon it.
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5. Because the Court below found that the in-
tent of Brown was the intent of the officers of
the Association in regard to the drawing of the
check.

6. Because the Court below found that the
president and treasurer of the Association had
knowledge or were chargeable with knowledge that
A. R. March was a fictitious person.

RIKER & RIKER,
Attorneys of Plaintiff-Appellant.
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CONSTITUTION

of the
NINTH WARD
BUILDING AND LOAN ASSOCIATION

of the

City of Newark

Organized 1909

CONSTITUTION.
ARTICLE 1.

NAME, LOCATION AND OBJECT.

Section 1. The name of the Association shall be
“Ninth Ward Building and Loan Association, of
the City of Newark.” The principal office shall be
at 31 Astor Street, in the city of Newark, Essex
County, New Jersey.

Sec. 2 This association is formed for the pur-
pose of assisting its members in acquiring real
estate, making improvements thereon and removing
incumbrances therefrom, by the payment of peri-
odical installments; and for the further purpose of
accumulating a fund to be returned to the mem-
bers who do not obtain advances for the above pur-
poses, when the funds of the Association shall have
amounted to the par value of such shares, as des-
ignated on the face of the certificate of the same
which is Two Hundred Dollars per share.

ARTICLE I1.
SHAREHOLDERS.

Section 1. The members of this Association shall
be residents of the United States. Minors may hold
stock in the Association by guardians. A parent
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procuring stock for a minor child may, during the

minority of such child, represent him or her in all

the rights of membership, except that of holding

office. ' When such child shall have attained the

age of twenty-one years, he or she shall be dealt

with as the absolute owner of the stock and be con-
2Q sidered a member.

Sec. 2 A payment by any shareholder, trustee,
guardian or representative for a minor, of one or
more installments of one dollar on a share of stock,
shall constitute such shareholder, trustee, guardian
or representative for a minor, a member of the As-
sociation, and as such he or she shall be subject to
all fines and penalties imposed by this constitution
and entitled to all the privileges of membership.

Sec™ 3. Each and every shareholder, trustee,

20 guardian or representative for a minor, for each
and every share of stock held by him or her in this
Association, shall pay the sum of one dollar as in-
stallments on the second Monday of each and every
month (unless said second Monday shall be a legal
holiday, when the payments shall be made at the
time hereafter mentioned); these payments shall
be made to the Secretary or such other person or
persons as shall from time to time, by the laws and
regulations of this Association be authorized to

20 receive the same, at such hours as provided for in
this constitution and at 31 Astor street, or at such
place as the. shareholder shall provide; the said
payments to continue until it shall be ascertained
that the value of the whole stock of their respective
series be sufficient to divide to each share of stock
in such respective series the sum of two hundred
dollars. The time for payments for each month
shall terminate as soon as the Secretary shall have
waited on all present, between eight and nine P. M,

40 on the second Monday of each month. In the
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event of the second Monday in any month being a
legal holiday, the stockholders meeting above pro-
vided for shall be held and all dues and installments
of premium and interest shall be due and payable
on the next succeeding business day, at the time
and place before stated.

Sec. 4. In case any shareholder, trustee,
guardian or representative for a minor, shall neg-
lect or refuse to pay his or her monthly dues, or
premium on a loan, each and every person so neg-
lecting or refusing, shall incur a monthly fine of
ten per centum (on the amount payable each
month), said fines to be non-accumulative, and to
be collected in the same manner as dues and in-
terests; and provided that any payment shall be
first applied to the accruing dues and then to the
payment of the dues, and fines in the inverse order
in which they have accrued.

And providing further that in the event of a
default in any periodical payment for more than
three successive months, fines shall be charged for
the fourth and successive months, at the rate of two
per centum per month on the amount in arrears.

Table showing the manner fines are charged on
one share of stock for six months, according to the
foregoing constitution:

Shares. Dues. Fines. Totals.

First Month............... I $1.00 10c. $1.10
Second Month.............. 1 200 10c. 2.20
Third Month .............. 1 3.00 10c. 3.30
Fourth Month .... )

Fifth Month......... \ 2 per cent, on the amount due

Sixth Month......... )

Sec. 5. In case any shareholder (not having
taken a loan) shall neglect or refuse to pay his or
her monthly installments of dues or fines for the
space of six months, each and every shareholder so

20
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neglecting or refusing shall he tendered by the
Treasurer the withdrawal value of the shares held
by him or her, first deducting all fines and for-
feitures that may be charged against him or her,
and from that time he or she shall cease to be a
member of this Association. Provided that such
action shall not be taken against a defaulting share-
holder unless he or she shall have been notified by
the Secretary in writing one month previously.

Sec. 6. Any non-borrowing shareholder wishing
to withdraw from this Association may do so, giv-
ing thirty days’ notice in writing to the Secre-
tary of such intention to withdraw, etc.

Before one year has expired from date of issue
of any stock, the withdrawing shareholder is
entitled to receive the amount of installments
Paid in; after one year, the amount of installments
paid in and 20 per centum of the net profits; at the
expiration of the second year of any series, 30 per
centum; at the end of the third year, 40 per centum;
fourth year, 50 per centum; fifth year, 60 per
centum; sixth year, 70 per centum; seventh year, 80
per centum; eighth year, 90 per centum. At any
time thereafter the Board of Directors, may, at
their discretion, pay to the withdrawing share-
holders of such series their present value less all
arrears, and a proportionate part of all losses
sustained by the Association, provided the neces-
sary funds are in the hands of the Treasurer at the
time of the receipt of such notice. All arrears and
a proportionate share of all losses sustained by the
Association shall be deducted from withdrawing
shares.

Sec. 7. Upon the death of a shareholder, who has
not received a loan or loans, his or her legal repre-
sentatives- shall be entitled to receive from this As-
sociation the withdrawal value of the shares of
such deceased shareholder, less any fines he or she
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may owe, and his or her portion of the loss
sustained, with interest added to the same at rates in
accordance with Section 6 of this Article. Then
his or her interest in this Association shall de-
termine, unless the legal representatives of such’
deceased person shall continue the payments of
installments on such stock.

Not more than one-half the amount received in
any month as dues shall be applicable to the pay-
ment of withdrawing shares, unless the Board of
Directors otherwise order, but no withdrawing
shareholder shall be obliged to wait more than six
months from date of notice of withdrawal.

If it shall become necessary to foreclose or sell
any security given by any borrowing member, the
Association will credit on the loan the withdrawal
value of the shares of the member pledged to se-
cure the loan.

Sec. 8. When each and every shareholder, trus-
tees, guardian or representative for a minor shall
have a loan of two hundred dollars for their
several share or shares of stock; or when the whole
of the funds of the Association (including the
securities for the loans aforesaid) shall be sufficient
to divide to each share of stock the sum of two
hundred dollars, then this particular series shgll
terminate and close. At this period those who
have borrowed from the Association, and are yet
members, shall have their obligations cancelled
and returned to them. The investment members,
or those who have not borrowed, shall be paid the
value of their shares in cash.

ARTICLE III.

MANAGEMENT, DIRECTORS, ETC.

Section 1. The management, direction and con-
trol of the affairs of this Association shall be vested
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in a Board of Directors, which shall be elected by
ballot by the qualified members at the annual meet-
ing. Immediately after the first election the names
of the twelve directors chosen shall be placed in a
hat, and the President and the Treasurer elect of
the Association shall draw alternately from the hat
the names separately. The first four names drawn
shall serve as Directors for three years, the next
for two years and the last four for one year. At
each succeeding election four directors shall be
chosen, in place of those whose terms expire to
serve three years.

Sec. 2. If a vacancy shall occur in the Board of
Directors, or in any office, the Board may fill the
vacancy by the election of a member of the Asso-
ciation to serve the unexpired term, and until his
successor has been duly elected and qualified.

Sec. 3. The Board of Directors may appoint
and employ such clerical and other assistants as
may be necessary. It shall fix the remuneration of
all officers and employees.

Sec. 4. It shall be the duty of the Board of
Directors to judge of the sufficiency of all mort-
gages and other securities offered to the Associa-
tion, and it may purchase at foreclosure any prop-
erty mortgaged to the Association, for the benefit

I'16 Association generally.

Sec. 5. The Board of Directors, from time to
time, by resolution, adopted by a vote of at least
two-thirds of all the members of the Board and
duly recorded in the minutes, may borrow money on
the note, or other evidence of indebtedness of the
Association, upon such terms and conditions as
they shall agree upon ; provided such loan shall not
be made for a longer period than one month and
the money so borrowed shall be used for no other
PllrPose than to pay, in whole or in part, a loan
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already made to a member of the Association, or a
maturing series of stock, and provided further that
the total amount of money so borrowed shall at no
time exceed thirty per centum of the amount then
actually paid into the Association as subscriptions
or dues on installment shares.

Sec. 6. The Directors shall receive no compen-
sation for their services.

Sec. 7. A quorum shall consist of not less than
five. The President, Vice-President or any Director
being absent without sufficient excuse for three
monthly meetings successively, his office as Presi-
dent, Vice-President or Director shall be declared
vacant by the Board of Directors. Officers and
employees appointed by the Board of Directors may
be removed by them at their pleasure, and the
Directors have the power of requiring bonds of
any officer or employee for the faithful and honest
performance of his duties.

ARTICLE IV.
OFFICERS.

Section 1 The officers of the Association shall
consist of a President, Vice-President, Secretary,
Treasurer and three Auditors, all of whom shall
be members of the Association. The President,
Vice-President, Secretary and Treasurer shall be
elected by the Directors and shall hold their re-
spective offices for one year and until their suc-
cessors are duly elected and qualify, unless they be
removed by the Board of Directors as above pro-
vided.

Sec. 2 The Auditors shall be elected by the
shareholders at the annual meetings by a majority
vote. The Board of Directors shall also appoint a
Solicitor for the Association.
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ARTICLE V.

PRESIDENT. '

The President shall preside at all meetings of
this Association and of the Board of Directors. He
shall sign all orders on the Treasurer for the pay-
ment of money when ordered by the Board of

10 Directors, and shall perform all other duties usually
appertaining to the office of President. It shall be
his duty, and he is hereby empowered to give re-
leases and acquittance for all moneys which shall
be paid to the Association upon any bond, note
mortgage or other security, and, if necessary,
acknowledge satisfaction of the same on the records.
The President shall be required to give bond in
such sum as the Board of Directors shall de-
termine for the faithful performance of his duties.

ARTICLE VI.
VICE-PRESIDENT.

The Vice-President shall, in the absence of the
President, preside at all meetings of the share-
holders and of the Board of Directors, and dis-
charge all duties appertaining to the office of Presi-
dent. It shall be his duty in the event of the
death or resignation of the President to perform
all the duties of that office until the next election by

>H Directors, and he shall also be ex-officio, a member
of the Board of Directors.

ARTICLE VII.
TREASURER.

The Treasurer shall, have custody of the funds of
the Association received by him from the Secretary,
and shall deposit the same, in the name of the As-
sociation, in a National Bank, or Trust Company,
designated by the Board of Directors. He shall

40 pay all orders drawn upon him by the President
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and Secretary by check drawn on said bank, signed
by the Treasurer and countersigned by the Presi-
dent of the Association, and shall receive and hold
in trust for the Association all bonds, mortgages,
and other securities on which money may be loaned
by the Association; and it shall be his duty to
see that all policies of insurance are regularly and
promptly renewed. He shall, at each regular
monthly meeting of the Board of Directors, report
to the said Board the amount of money remaining
in the Treasury unappropriated. He shall receive
for his services such sum as the Board shall deter-
mine, and on the second Monday of April in each
and every year, beginning in the year 1910, shall
cause to be-published, at the expense of the Asso-
ciation, a statement of the financial condition of
the Association. He shall give bond with such
securities and for such sum as the Board of
Directors may direct, for the faithful performance
of his duties. At the expiration of his office he
shall deliver all books, papers, etc., belonging to
the Association in his possession, to his successor
in office.

ARTICLE VIII.
SECRETARY.

The Secretary shall keep accurate minutes of the
proceedings of the Association and of the Board of
Directors, and shall record the same in books to be
kept for that purpose. He shall receive all moneys
paid in to the Association and pay the same to tlie
Treasurer, taking his receipt therefor. He shall
keep accurate account with all of the shareholders,
and shall attest all orders drawn on the Treasurer
for the payment of money when so ordered by the
Board of Directors. He shall notify the share-
holders of the annual meetings, by public notice
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conspicuously placed and by advertisement in a
newspaper published in the neighborhood (at the
expense of the Association). He shall be prepared
at all times to inform the shareholders of the state
of the financial concerns of the Association, and at
yearly meetings shall furnish a detailed statement
of the finances of the Association. He shall receive
such compensation for his services as the Board of
Directors may determine. He shall give bonds to
the Association for the faithful and honest per-
formance of his duties as approved by the Board
of Directors. At the expiration of his term of of-
fice he shall deliver all books, papers and property
belonging to the Association in his possession to his
successor in office.

ARTICLE IX.
SOLICITOR.

The Board of Directors shall appoint a Solicitor
for the Association, who shall examine all title
deeds and make the necessary searches for ascer-
taining the title to all property offered to the Asso-
ciation as mortgage security, and shall give his
opinion thereon in writing. He shall prepare all
bonds, mortgages, agreements and other writings to
be taken or given by this Association in the course
of its business. He shall also transact all other law
business of this Association whenever required, for
which he shall receive a fair compensation, his
charges for fees, disbursements, etc., in making
searches, recording and proving papers, for prepar-
ing all mortgages and other written instruments
and for examining papers, titles and other matters,
shall be borne by the party applying for the loan.
In all disputes as to the amount of the charges, the
same shall be determined by the Board of Directors.



1
Addenda to Stipulation.

AETICLE X
AUDITORS.

It shafM)| the duty of the Auditors to settle and
adjust the accounts of the Association prior to the
annual meetings, and report to the shareholders
with a faithful and ample exhibit the financial af-
fairs of the Association, the state of the Treasury
and the value of the shares; which exhibit they
shall have printed at the expense of the Asso-
ciation.

In the event of their neglect or refusal to fur-
nish to the shareholders, at their annual meetings,
a detailed exhibit of the finances, as hereinabove
provided, they shall be fined in such an amount as
the Board of Directors may determine.

They shall have the power at any time to inspect
the accounts of'the Treasurer and Secretary and
upon five daysf notice may call a meeting of the
shareholders.

AETICLE XI.
LOANS.

Section 1. The money of the Association shall
be loaned out in the open meeting at auction to the
highest bidder; the premium bids for loans shall be
at the rate of so much per month on each share
(but no bid shall be received less than two cents a
share), until the stock of the series bidding shall
mature, or, in case the loan shall not be secured
by a mortgage on real estate, then in that event the
premium installments shall continue until the loan
be repaid to the Association, and in both cases the
premium shall be paid to the Secretary with the
dues and interest each month. Provided, however,
that should any loan secured by a mortgage on real
estate be repaid to the Association before the full
amount of the premium at which said loan was
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made has been paid the Association, then the bal-
ance due on the same shall be paid before the Asso-
ciation surrender or cancel the mortgage or other
evidence of indebtedness held by it.

Sec. 2 In addition to the premium bid for a
loan, every stockholder shall be held as contracting
to pay all taxes that may be assessed at any time
upon said loan.

Sec. 3. Whenever a shareholder shall be declared
to be entitled to a loan, and before receiving the
same, he or she, shall secure the payment thereof
to the Association, by a bond and mortgage for the
full amount of the sum loaned, and for the payment
of such fines as may be imposed for the failure to
pay installments of premiums, dues and interest
when due, and by the deposit of the policy of fire
insurance; and for every loan of two hundred dol-
lars made to a shareholder, one share of the stock
shall be assigned as collateral security to said bond
and mortgage.

Sec. 4. Shareholders taking loans from the Asso-
ciation shall be required to deliver to this Associa-
tion within one month after the tax assessed against
lands mortgaged to this Association to secure such
loans, shall become a lien on said lands, receipted
tax bills for the.amount of taxes assessed against
said premises; and it shall be the duty of the Sec-
retary at the expiration of said thirty days after
said tax shall have become, a lien, to notify, by mail,
all borrowing members who have failed so to de-
liver said receipted tax bills, and in case such taxes
are not paid within three months after such notifi-
cation, the mortgage on such property on which
said taxes have not been paid shall be foreclosed.

Sec. 5. Shareholders taking loans from the Asso-
ciation shall pay interest monthly to the Secretary
at the rate of one-half of one per centum per
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month.  Such borrower refusing or neglecting to
pay the interest on their loans shall incur a monthly
fine of five cents for each loan of two hundred dol-
lars by him or her held. If the interest is suffered
to remain for more than a period of three months,
the Directors may compel payment on the princi-
pal and interest by ordering proceeding on the bond
and mortgage according to law, and in no case shall
the Directors suffer interest or premiums on a loan
to remain unpaid for a period of longer than six
months.

Sec. 6. The Association shall have the power of
insuring all buildings on which loans may be made,
the expense of insuring to be paid by the borrower.

Sec. 7. No real estate shall be purchased by the
Association nor any loan made on bond and mort-
gage, except upon a report in writing of a commit-
tee of at least two members of the Board of Direc-
tors, signed by them, certifying to the value of the
real estate in question to the best of their judg-
ment; and approved by two-thirds of the
Directors present at any meeting of the Board of
Directors. Such report shall be filed and preserved
among the records of the Association, and any
member shall have access to such reports. Mem-
bers of the Association not Directors may be asso-
ciated on said committee with the members of the
Board of Directors.

Sec. 8. When any mortgagor shall desire to re-
deem his or her premises from the mortgage upon
it, he shall be allowed to do so by giving ten days’
written notice to the Secretary and paying into the
Treasury the full amount of the loans taken by
him, together with the balance of the premium bid
and any interest or fines that may be due; at which
time the shares of stock assigned by him to the
Association as security collateral to that of his
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bond and mortgage shall be re-assigned to him on
the transfer book of the Association by the Presi-
dent, by order of the Board of Directors.

Sec. 9. Should any stockholder who has executed
a mortgage to the Association be desirous of selling
the mortgaged property subject to the mortgage, he
shall be at liberty to do so upon payment of all
monthly dues and interest, and installments of pre-
mium and transfer of the shares secured by said
mortgage to the purchaser ; such purchaser thence-
forth becoming liable for the payment of dues, pre-
miums and interest payable in respect to such
shares; provided that no expense shall be incurred
by the Association, and the transfer shall be sub-
ject to the approval of the Board of Directors.

bee. 10. If any building on property mortgaged
to the Association and insured against fire for the
benefit of the Association as its interest may ap-
pear, shall be destroyed or damaged by fire, the
amount of such insurance shall be paid to the Asso-
ciation and be applied, as far as it will go, to the
discharge of the debt due the Association. The bal-
ance, if any, shall be paid over to the member, or to
his legal representatives. If the member should de-
sire to rebuild, the insurance so collected may be, in
the discretion of the Board of Directors, returned
to him for that purpose, and his loan continued as
before.

ARTICLE XIlI.
FUNDS---HOW INVESTED

Section 1. The funds of the Association shall be
invested in the following and in no other ways:

In the purchase of lands or building lots and
erecting buildings and improvements thereon, or in
the purchase of lands already improved; which
lands, buildings and improvements shall be already
contracted to be sold to the members of this Asso-
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ciation, payable in the shares of the Association oi
in periodical installments for a period such as
agreed upon and designated in the Constitution ; at
the expiration of which term, all payments having
been made, the lands, dwellings and improvements
so sold and conveyed to the members of the Asso-
ciation shall become the property of the grantees,
discharged from all further payment.

Sec. 2 In loans to members on bonds secured by
mortgage, which shall be a first lien on real estate
in this State, not to exceed eighty per centum of
the cash value thereof, payable in shares of the
Association or in periodical installments; provided
where the Association holds a mortgage on real
estate which is a first lien, the Association may
increase its loan thereon and secure the same by a
second or subsequent mortgage; provided further
the total indebtedness to the Association, less the
amount of dues paid on the shares pledged for such
loan, shall not exceed eighty per centum of the cash
value of the real estate loaned on and all the mort-
gages held by the Association shall be prior to any
other encumbrance on said real estate.

Sec. 3. In the redemption of shares of the Asso-
ciation.

Sec. 4. In loans upon the pledge or collateral
security of the shares of the Association not to
exceed ninety per centum of the withdrawal value
of such shares.

Sec. 5. In loans to persons not members, or to
members without pledge of their stock as collateral
security, on bonds secured by. mortgage, which shall
be a first lien on improved real estate in this State,
not to exceed fifty per centum of the cash value
thereof; a purchase money mortgage given to the
Association upon real estate sold by it shall not be
considered a loan within the meaning of this
Section.
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Sec. 6. In the purchase of any or all of the secur-
ities in which savings banks of this State are
authorized by law to invest or as a loan upon any
of such securities as collateral, not to exceed eighty
per centum of their market value; provided, invest-
ments or loans authorized under Sections 5 and 6
of this Article only be made from moneys on hand
not required for any of the purposes specified in
Sections 1, 2, 3 and 4 hereof, or for the payment
of withdrawals or matured shares, or for the pur-
pose of*creating a fund for the payment of matur-
ing shares.

ARTICLE XIII.
MEETINGS AND QUORUMS.

Section 1. The first meeting of the incorporators
shall constitute the first meeting of the members of
the Association. Thereafter the annual meetings
of the members shall be held on the second Monday
in April each year, at 8 P. M, at the office of this
Association, in the City of Newark, in the County
of Essex and State of New Jersey. Notice of such
meeting shall be given by the Secretary at least ten
days previous thereto, by publication in a daily
paper published in the City of Newark.

Sec. 2. Special meetings of the members may be
convened by the President on the written request
of a majority of the Directors. Ten days’ notice
in writing, stating the time, place and object of
such meeting, shall be mailed to each member by
the Secretary. No business shall be transacted at
such meetings except that for which the meeting
was called.

Sec. 3. At any special meeting fifteen members
shall constitute a quorum, except for the election of
directors, and no election of directors shall be held
at any special meeting unless two-thirds of the
shareholders shall be present.’
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Sec. 4. Each member in good standing shall have
one vote at all annual and special meetings on the
shares he holds, on which not less than one month s
dues have been paid, provided that all shares so
represented shall have been registered at least ten
days prior to such meeting.

Sec. 5. Regular monthly meetings of the Board
of Directors shall be held at the office of the Asso-
ciation on the second Monday of each month, or at
such time and place as the Board of Directors may
designate. Special meetings may be called by the
President whenever the business of the Association
may require, and must be called by him upon the
request, in writing, of five of the Directors. Twen-
ty-four hours’ notice by mail must be given to each
Director by the Secretary of all special meetings of
the Board of Directors.

ARTICLE XIV.
FINES.

All officers failing to attend, without good and
sufficient excuse, an annual meeting, shall be fined
one dollar.

The Treasurer, for non-attendance at any
monthly meeting, without any good and sufficient
excuse” shall be fined one dollar.

The Secretary shall forfeit five dollars for fail-
ing, without good and sufficient excuse, to pay pre-
miums on any insurance policy which is not paid
by the owner.

The Secretary, for failing to attend any meeting
of the Board of Directors, without good and suffi-
cient excuse, or of the shareholders, shall be fined
one dollar. All fines shall be charged by the Secre-
tary with the monthly dues or deducted from the
salary or compensation of such officers as receive
any, at the time of receiving the same, and all fines

20
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as above shall be levied at the discretion of the
Board of Directors.

The President is empowered to impose a fine
of one dollar on any member who disobeys.

ARTICLE XV.

BY-LAWS.
The Board of Directors may enact By-Laws for

their own government, not conflicting with this Con-
stitntion.

ARTICLE XVI.
AMENDING THE CONSTITUTION.

This Constitution shall not be altered or amended
except at an annual or special meeting, uf which
ten days notice shall be given to each member, by
postal card, and by a vote of two-thirds of the
shareholders present.

ARTICLE XVII.

SALARIES AND EXPENSES.

The salaries and fees of officers of this Associa-
tion shall be fixed by the Board of Directors. All
other expenses incurred for books, printing, etc,
must be sanctioned by the Board of Directors.

ARTICLE XVIII.
STOCK.

Section 1. A new series of stock may be com-
menced and certificates issued therefor on the sec-
ond Monday of each month in every year; it being
provided that the stockholders of any one series
shall not share in the accumulation of profits of any
preceding series, but shall pay their monthly dues
and be entitled to their share in the profits of the
Association only from the commencement of their
particular series of stock.
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Sec. 2 All shares of stock issued by the Associa-
tion shall be of the same par or maturity value, and
all shareholders shall occupy the same relative
status as to debts and losses of the Association;
but nothing herein shall forbid agreements with
shareholders who pay the full par or maturity
value of their shares in advance, whereby they may
waive participation in the general profits of the
Association in consideration of a fixed annual profit.

ARTICLE XIX.

WITHDRAWAL AND STOCK TRANSFERS.

After the first year of the Association, the Board
of Directors shall have full power to enact rules to
govern the admission and withdrawal of members
and transfer of shares, not conflicting with any
provisions «of this Constitution or the laws of New
Jersey.

ARTICLE XX.
VOTING.

Members may vote by proxy, which shall be in
writing, signed by the party authorizing the same.

ARTICLE XXI.
GENERAL PROVISIONS.

Section 1. The provisions of an act of the Legis-
lature of New Jersey entitled “An Act Concern-
ing Building and Loan Associations,’* approved
April 8, 1903, so far as not actually incorporated
herein, are to be considered a part of the Consti-
tution.
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PROPOSED AMENDMENTS TO THE CONSTI
TUTION OF THE NINTH WARD BUILDING
AND LOAN ASSOCIATION, TO BE VOTED
ON BY THE SHAREHOLDERS AT THE AN-
NUAL MEETING IN APRIL, 1915.

ARTICLE II.
SHAREHOLDERS.

Sec”N 4. In ease any shareholder, trustee,
guardian or representative for a minor, shall neg-
lect or refuse to pay his or her monthly dues or
premiums on a loan, each and every person so
neglecting or refusing, shall incur a monthly fine of
ten per centum (on the amount payable each
month), said fines to be non-accumulative, and to
be collected in the same manner as dues and in-
terest; and provided that any payment shall be
applied to the payment of the dues and fines in the
order in in which they have accrued.

And providing further that in the event of a
default in any periodical payment for more than
three successive months, fines shall be charged for
the fourth and successive months, at the rate of
two per centum per month, on the amount in
arrears.

Table showing the manner fines are charged on
one share of stock for six months, according tQ the
foregoing constitution:

Shares. Dues. Fines. Totals.

First Month . .1 $100 10c. $110
Second Month .1 200  10c. 220
Third Month L1 3.00 10c. 330
Fourth Month
Fifth Month . 2 per cent, on the amount due.
Sixth Month .
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Sec. 6. Any non-borrowing shareholder wishing
to withdraw from this Association may do so, giv-
ing thirty days’ notice in writing to the Secretary
of such intention to withdraw.

Before one year has expired from date of issue of
any stock, the withdrawing shareholder is entitled
to receive the amount of installments paid in; after
one year, the amount of instaliments paid in and
ten per centum of the net profits; at the expiration
of the second year of any series, twenty per centum;
at the end of the third year, thirty per centum;
fourth, year, forty per centum; fifth year, fifty per
centum; sixth year, sixty per centum; seventh year,
seventy per centum; eighth year, eighty per centum.
At any time thereafter the Board of Directors may,
at their discretion, pay to the withdrawing share-
holders of such series their present value, less all
arrears, and a proportionate part of all losses
sustained by the Association, provided the neces-
sary funds are in the hands of the Treasurer at the
time of the receipt of such notice. All arrears
and a proportionate share of all losses sustained by

the Association shall be deducted from withdrawing
shares.

ABTICLE XI.
LOANS

Sec. 5. Shareholders taking, loans from the As-
sociation shall pay interest monthly to the Secre-
tary at the rate of one-half of one per centum per
month. Such borrowers refusing or neglecting to
pay the interest on their loans shall incur a monthly
fine of five cents for each loan of two hundred dol-
lars by him or her held. If the interest, dues or,
premiums are suffered to remain unpaid for more
than a period of three months, the Directors may
compel payment of the principal and interest by
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ordering proceedings on the bond and mortgage
according to law, and in no case shall the directors
suffer interest, dues or premiums on a loan to re-
main unpaid for a period of longer than six
months.

Sec. 6. The Association shall have the power of
insuring all buildings on which loans may be made,
the expense of insuring to be paid by the bor-
rower, or at its discretion, may permit such in-
surance to be effected by the borrower, and in the
event of failure on the part of the borrower to pay
any premium within thirty days of its being due,
said board may direct foreclosure of the mort-
gage on said premises.

PROPOSED AMENDMENTS.

Action on the following amendments to the Con-
stitution, recommended by the Executive Com-
mittee :

Amend Article VII as follows: After the words
“the Treasurer,” insert “ shall in the absence of the
Secretary, receive moneys paid to the Association.”

Amend Article VIII as follows: Leave out the
word “all” in the sentence, “he shall receive all
moneys, etc.”









