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Bill of Complaint.

BILL OF COMPLAINT.

In Chancery of New dJersey

To His Honor, Edwin Robert Walker,
Chancellor of the State of'New Jerseys

The complainant, Royal J. Mansfield, of the
Borough of Leonia, County of Bergen and State
of New Jersey, respectfully shows that:

1. On or about the fifteenth day of August,
1919, he, the said complainant, obtained title to
certain premises in the City of Englewood,
County of Bergen and State of New dJersey, by
means of a conveyance Jfrom Rene Robert Salem-
bier and Elizabeth G: C. Salembier, his wife,
which deed was duly recorded in the office of
the Clerk of Bergen County on August 27, 1919,
in Book 1026 of Deeds for said County on page
441, &c.

2. That the premises conveyed by said deed
are fully described as follows:

Beginning at a stone monument in the
easterly line of Woodland street, said point
being the southwesterly corner of property
now or formerly of Charles F. Mattlage and
running thence (1) along the southerly line
of Mattlage property south fifty two degrees
thirty-seven minutes east three hundred feet
to a stone monument; thence (2) parallel
with Woodland street, north thirty-six de-
grees forty-three minutes east two hundred
feet to a stone monument; thence (3) parallel
with first course north fifty-two degrees
thirty-seven minutes west three hundred feet
to a stone monument in the easterly side of
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Bill of Complaint.

Woodland street; thence (4) along the east-
erly line of Woodland street south thirty-six
degrees forty-three minutes west two hun-
dred feet to the point or place of Beginning.

Containing one and three hundred seventy-
seven one-thousandths of an acre. Be the
same more or less.

3. That on or about the twenty-ninth day of
December, 1922, the complainant, Royal J. Mans-
field, conveyed the above described premises to
Frank Hammond, who resides in Boonton, Mor-
ris County, New dJersey, which deed of convey-
ance was duly recorded in the office of the Clerk
of Bergen County in Book 1194 at page 37 on
the sixth day of January, 1923, and complainant
respectfully shows that he received no considera-
tion from Frank Hammond for the conveyance of
said premises.

4. That the said conveyance to Frank Ham-
mond was made by the complainant, Royal J.
Mansfield, at the request of the Greenwich Bank,
at 135 William street, New York City, with
which bank said complainant had business deal-
ings for a considerable period of time; that at
the time of the conveyance to said Frank Ham-
mond the complainant was indebted to the said
bank for monies loaned to him by it; that at
the time of said conveyance the said bank re-
quested from the complainant additional collat-

eral to secure the advances or loans made by it
to him, and demanded of complainant the ex-

ecution and delivery of a deed for the above de-
scribed property, situate in the City of Engle-
wood as aforesaid, to Frank Hammond, who,
at the time of the execution of said deed, was a
vice-president of the Greenwich Bank.



Bill of Complaint.

5: That said conveyance to said Frank Ham-
mond was made for the sole purpose of furnish-
ing additional collateral security to the bank for
the advances and loans which were made by it
to the complainant, and for no other purpose.

6. That at the time said conveyance was made
by complainant to the defendant Frank Ham-
mond, an agreement was made between them
that the said premises would be reconveyed to
complainant upon the payment by him to the
Greenwich Bank of the monies due from com-
plainant to said bank.

7. That subsequently the business relation-
ship between the bank and complainant con-
tinued and the note or notes given by complain-
ant to the bank were renewed from time to time
and the bank at this time continues to hold the
notes or evidences of indebtedness given to it by
the complainant.

8 That complainant is informed and believes
that the said Frank Hammond did, on or about

the twenty-seventh day of February, 1926, enter
into an agreement of sale with the defendant
Frank A. Kraus, who resides at Ridgewood, New
Jersey, according to complainant’s information,
under and by which he agreed to sell and con-
vey the above described premises to the said
Frank A. Kraus, for a consideration of Twenty

Thousand Dollars ($20,000), title thereon to pass
on April 28, 1926.

9. That at the time said agreement was en-
tered into between the defendant Frank Ham-
mond and the defendant Frank A. Kraus, the
note held by the Greenwich Bank was not then
due and payable, and no demand had been made
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Bill of Complaint.

upon the complainant for the payment of said
note when it became due in the future.

10. That as soon as the complainant was in-
formed of the making of said contract between
Frank Hammond and Frank A. Kraus, he com-
municated by letter with the defendant Frank A.
Kraus, and advised him of the status of the
property, of his, the complainant’s, interest in
said premises, and of the fact that the defendant
Frank Hammond, under the circumstances, had
no authority or power to properly convey said
premises to him, Frank A. Kraus.

11. That on or about the fifteenth day of
April, 1926, the complainant communicated with
the defendant Frank A. Kraus by telephone, and

Oq was informed by the said Frank A. Kraus that
he had received the letter previously sent by
complainant, advising him of the status of the
property.

12. That on or about the second day of March,
1926, the said Frank Hammond executed a deed
in favor of the said Frank A. Kraus, which
deed was delivered, according to complainant’s
information, to the said defendant Frank A.
Kraus, on the seventeenth day of April, 1926,
and the contract for the sale of said premises
was closed on said April 17, 1926, jn spite of the
fact that the complainant had notified the Green-
wich Bank, Frank Hammond and Frank A
Kraus of his disapproval to said sale and of his
refusal to consent thereto.

13. That following the said conveyance by
Frank Hammond to Frank A. Kraus, the com-
plainant was informed that the date for closing

4 0 the contract of sale was advanced from t e
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twenty-eighth day of April, 1926, to April 17,
1926, at the special instance and request of the
defendant Frank A. Kraus, and complainant al-
leges that this was done for the purpose of ef-
fecting said transfer of title to defraud the com-
plainant of his interest in said premises and to
prevent him from establishing his claim thereto
prior to the transfer by the said defendant Frank
Hammond to the defendant Frank A. Kraus.

14. The complainant alleges that the con-
veyance of the above described premises by him
to Frank Hammond was solely for the purpose of
securing the Greenwich Bank in its loans or ad-
vances to the complainant, and that the said in-
strument, although an absolute deed of convey-
ance in form, was in fact a mortgage given by
the complainant to secure to the said Greenwich
Bank the payment of monies which might be due
from complainant to said bank. Complainant
further alleges that the said sale of said prem-
ises by Frank Hammond to Frank A. Kraus was

without his consent or approval and was made
by the said Frank Hammond at a time when

no note or obligation given by the complainant
to said Bank was due and payable, and that said
agreement of sale was therefore inimitable to
and made without regard to the proper rights of
the complainant, Royal J. Mansfield, in and to
the said premises.

15. That following the agreement between the
defendant Frank Hammond and defendant Frank
A. Kraus, of February 27, 1926, the said defend-
ant Frank A. Kraus entered into the said prem-
1ses and started the erection of a certain build-
ing on said premises, which building is not yet
completed but remains in the process of erection,
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Bill of Complaint.

which act on the part of the defendant Frank A
Kraus and Frank Hammond constitutes a tres-
pass on said premises as against the rights and
interests of the complainant, and will in the
future cause complainant considerable embarrass-
ment, trouble and difficulty due thereto.

The complainant is without adequate remedy in
the courts of law and therefore prays:

1. That Frank Hammond and Frank A
Kraus, who are the defendants to this sut, may
answer this Bill of Complaint and every state-
ment therein contained.

2. That the said deed from the complainant,
Royal J. Mansfield to Frank Hammond, dated
December 29, 1922, and recorded in Book 1194,
page 37, be decreed to be a mortgage covering
said premises, to secure the loans or advances
made by the said Greenwich Bank to the com-
plainant.

3. That the said defendants Frank Hammond
and Frank A. Kraus be decreed to hold the said
premises in trust for the complainant, Royal .
Mansfield, and to re-convey the said premises to
said Royal J. Mansfield, upon the payment by
him of such amount or amounts as may be due
from him to the said Greenwich Bank of New
York City.

4. That the said Frank A. Kraus be decreed
to be a holder of title to said premises, with
due notice of the rights and interests and claims
of the complainant in and to said premises.

5. That, the said conveyance from Frank
Hammond to Frank A. Kraus of the premises
involved in this suit be decreed null and void and
that the said conveyance be cancelled and voided.
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6. That the said Frank A. Kraus and Frank
Hammond be enjoined by this Honorable Court
from proceeding with the erection of said build-
ing on said premises, or with any other develop-
ment, scheme, trespass or other action concern-
ing the said premises, during the pendency of
this suit.

7. That the said Frank Hammond and Frank
A. Kraus be decreed by this Court to render to
the complainant a complete and full accounting
of any and all monies received by either of «aid
parties in connection with said premises.

8 That this Honorable Court may determine
and decree the amount of damages suffered and
sustained >by the complainant by reason of the
acts of the said defendants Frank Hammond or
Frank A. Kraus.

9. That this Honorable Court may grant to
the complainant such other and further relief
as may to said Court seem to be just and proper.

10. That a Writ of Subpoena may issue,
commanding said defendants to answer this Bill
of Complaint and to abide by such decree as this
Court may make in the premises.

And your complainant will ever pray, etc.

ANDREW J. WHINERY,
Solicitor for and of Counsel with Complainant.
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Notice of Motion to Strike Out.

NOTICE OF MOTION TO STRIKE OUT.

IN CHANCERY OF NEW JERSEY.

Between

Royal dJ. Mansfield,
Complainant, )
On Bill, &

and }
Notice.

Frank Hammond and Frank
A. Kraus,
Defendantp.

To the complainant, Royal J. Mansfield:

Take Notice that on Monday, May 17, 1926,
at ten o’clock in the forenoon, or as soon there-
after as counsel can be heard, in the Chancery
Chambers in the Court House of the City of
Paterson, I shall apply to the Chancellor for an
order striking out the bill of complaint in the
above-entitled cause for the following reasons:

1. The Court has no, jurisdiction.

(a) The bill of complaint seeks damages
against the defendant Frank A. Kraus for tres-
passing upon the property of the complainant,
the said complainant having full and complete
remedy in the courts of law.

(b) The complainant is not entitled to any
relief in a court of equity because although he
alleges that he made a conveyance to one Frank
Hammond from whom this property was pur-
chased, he does not show that there was anything
in the conveyance to give the complainant notice
of any manner in which the said Frank Ham-
mond held the title except as an absolute fee
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owner, and that although he states that he owed
something to the Greenwich Bank of New York
City, at whose request the conveyance was made
to the saild Frank Hammond, he does not state
the amount which is due to the Greenwich Bank
at the present time and tender himself ready,
able and willing to pay the amount, nor does the
said complainant show that the amount paid by
this defendant to the said Frank Hammond was
1nadequate.

(c) The complainant states that the convey-
ance was made by him to Frank Hammond at
the request of the Greenwich Bank of New York
City for certain reasons stated in the bill of com-
plaint, and if the said Frank Hammond or the
Greenwich Bank have been guilty of violating
the terms of any trust alleged to have been
entered into, the complainant has adequate
remedy in the courts of law.

2. The said bill of complaint discloses no
cause of action for the following reasons:

(a) The complainant states that he conveyed
the premises described in said bill of complaint
December 29, 1922, to Frank Hammond, and that
he received no consideration from the said Frank
Hammond, for the said conveyance, and that this
defendant Frank A. Kraus entered into and upon
the said premises on the 27th day of February,
1926, and took possession of the same, and the

1 1*1 this cause seeks to set aside the con-
veyance made by the complainant to the said
rank Hammond although the complainant has
neen guilty of laches as appears from the above
a egations, as knowledge of the lack of consider-
aion came to the complainant upon the execu-
ion of the deed and knowledge of the possession
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of the defendant, Frank A. Kraus, who has ex-
pended large sums of money as alleged in the
bill, upon the said premises, eame to the com-
plainant February 27, 1926.

GARRET VAN CLEVE,
Solicitor of Defendant, Frank A. Kraus.
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ORDER DISMISSING BILL OF COMPLAINT.
Filed June 10, 1926.

IN CHANCERY OF NEW JERSEY.

Between
Royal J. Man sf iel d,
Complainant, _
On Bill, dee.
and
Order.
Frank Hammond and Frank
A. Kraus , #
Defendants.

This matter coming on to 3¢ heard in the
presence of Andrew J. Whinery, solicitor of the
complainant Royal J. Mansfield, and Garret Van
Cleve, solicitor of the defendant Frank A. Kraus,
and the Court having heard the argument of the
said solicitors and being of the opinion that the
bill of complaint filed herein discloses no cause
of action against the defendant Frank A. Kraus,
and that the defendant Frank A. Kraus is not
the holder of title to the said premises with
notice of any rights and interest and claims of

e complainant in and to the premises involved
in this suit, and that the conveyance from Frank

ammond to Frank A. Kraus of the said prem-
ises 1s good and sufficient, and it appearing that

notlce of the said defendant’s motion to dis-
nnss the said bill of complaint for the cause afore-
sal 1as been given to the said complainant, it is

On “h day of June, nineteen

nre axt twenty-six, order ed, adjudged and
ecreed that the complainant’s said bill of com-
P mt be and the same is hereby dismissed in so
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Order Dismissing Bill of Complaint.

far as it prays for any relief against the defend-
ant Frank A. Kraus with costs to be taxed.

E. R. WALKER,
C

Respectfully advised:
Vivian M. Lewis, V-C

A true copy.

Thomas Barb er,
Clerk.
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Notice of Appeal.
NOTICE OF APPEAL.

IN CHANCERY OF NEW JERSEY.

Between

Roy al J. Mansfield,
Complainant, — On Bill, éc. 10

and Notice of

Frank Hammond and Frank Appeal'

A. Krau s,
Defendants.

The complainant, Royal J. Mansfield, hereby
appeals from the Order or Decree made in the
above-entitled cause on the 4th day of June, 1926,
in which it is Ordered, Adjudged and Decreed 20
that the complainant’s Bill of Complaint be and
the same is hereby dismissed, insofar as it prays
for any relief against the defendant Frank A.
Kraus and from the whole and every part there-
of, to the Court of Errors and Appeals in the
last resort in all cases.

Dated July 9, 1926.

ANDREW J. WHINERY,
Solicitor for and of Counsel with Complainant,
Royal J. Mansfield.

I conceive there is good cause for appeal in
the above-entitled cause.

ANDREW J. WHINERY,
olicitor for and of Counsel with Complainant,
Royal J. Mansfield.

40
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Petition of Appeal.
PETITION OF APPEAL.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

R 1 J. M field,
°ve ansne Appeal from

Complainant-Appellant,
P PP the Court of
Us. Chancery.
Frank Hammond and Frank A. Petition Of
Kraus, Appeal.

Defendant-Appellee.

To the Honorable, the Court of Errors and Ap-
peals in the last resort in all cases:

The petition of Royal J. Mansfield, the com-
plaintant-appellant in the above-entitled cause,
shows that:

1. The petitioner finds himself aggrieved by

an Order or Decree made in the Court of
Chancery by his Honor, Edwin Robert Walker,
Chancellor of the State of New dJersey, bearing
date June 4, 1926, in a certain cause In said
Court of Chancery wherein Royal J. Mansfield
was complainant and Frank Hammond and
Frank A. Kraus were defendants, in this respect,
to wit, that the said Decree or Order adjudges
that the Bill of .Complaint be and the same is
hereby dismissed insofar as it prays for any
relief against the defendant Frank A. Kraus,
with costs to be taxed, and further recites there-
in that the Bill of Complaint discloses no cause
of action against the defendant Frank A. Kraus,
and that the defendant Frank A. Kraus is not
the holder of title to the premises, with notice
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of any rights and interest and claims of the
complainant in and to the premises involved
in this suit, and that the conveyance from Frank
Hammond to Frank A. Kraus of said premises
1s good and sufficient.

2. The petitioner appeals from the Order or
Decree of the Chancellor, which decrees or ad-
judges as aforesaid, upon the ground that the
same is erroneous in that the Bill of Complaint
does disclose a good and sufficient cause of action
against the defendant Frank A. Kraus, and that
he, the said defendant Frank A. Kraus, was a
holder of the title to the premises described in
said Bill of Complaint, with notices of the rights,
interest and claims of the complainant in and
to said premises, and in that the said Order in its
recital states that the conveyance from Frank
Hammond to Frank A. Kraus of the said prem-
ises is a good and sufficient conveyance, whereas
sald conveyance was made with notice of the
interest and rights of the complainant, and upon
the further ground that the findings and decision
of the Chancellor as set forth in the Order or
Decree are not based upon any evidence or affi-
davits submitted to the Court by either party.

3. Petitioner therefore prays that the said
Decree or Order of the Chancellor may be wholly
reversed, set aside and for nothing holden, and
that the petitioner may have such further relief

m premises as to this Court shall seem
proper.

ANDREW J. WHINERY,
Solicitor for and of Counsel with

Complainant-Appellant.
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Answer to Petition of Appeal.

ANSWER TO PETITION OF APPEAL.

NEW JERSEY COURT OF ERRORS AND

APPEALS.
Royal J. Mansfield, On Appeal
Complainant-Appellant, ~ from the
Court of
vS. Chancery.
Frank Hammond and Frank A. Answer to
Kraus, Petition of

Defendants-Appellees. Appeal.

The answer of Frank A. Krans, the above-
named appellee, to the petition of appeal of
Royal J. Mansfield, the above-named appellant.

This appellee, not admitting the truth of all or
any of the matters in the said petition of ap-
peal contained, for answer thereto nevertheless
admits that a decree or order was, on June 4
1926, made and entered in the Court of Chan-
cery of New Jersey, in the above-entitled cause,
for the purposes in said petition mentioned and
as therein set forth; but as to the substance and
form of said decree or order, this appellee begs
leave to refer thereto when the same shall be
produced.

This appellee is advised and believes that the
said decree or order is agreeable to equity; and
he prays that the same may be affirmed with
costs to be taxed in favor of this appellee.

GARRET VAN CLEVE,
Solicitor for and of Counsel with
Defendant-Appellee, Frank A. Kraus.
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Memorandum Opinion.

MEMORANDUM OPINION.

In Chancery of New Jersey

Between

Royal J. Mansfield,

Complainant,
and
Frank Hammond and Frank
A. Kraus R
Defendants.

Andrew J. Whinery, Esqq for complainant.
Garret V<an! Cleve, Esq., for ldefendants.

Lewis, V.'C.

This matter comas- before the Court on notice
to dismiss complainant’s jbill insofar as It prays
for relief against the defendant, Frank A. Kraus.

The bill sets forth that on December 29, 1922,
complainant conveyed the premises described
therein to Frank.Hammond. More: than three
years thereafter, or on the twenty-seventh day 30
o February, 1926, Hammond entered into a con-
raet to convey, the, same premises to Frank A.

raus. On the second day of March* 1926, Ham-

on Save Kraus a deed for the property and
TVn Paid, 5 L KraUS the smn of Twenty Thousand
ars ($20,000.00). Kraus entered possession
P¥®mises and started the erection of a

f  !ng tMereon- Ther complainant says that a
he 8 7! if, 016 the fifteenth .of April, 1926,

of thp 1 446 to Kraus, but sets forth no copy
e er m his bill. His solicitor contended, 40

20
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however, that it was a notice to Kraus that he
considered Hammond the sole owner of the
premises. He refers to the letter in paragraph
ten of the hill, but it appears to be simply a
statement of his conclusions as to the purport of
the letter. Upon the argument, I asked solicitor
of the complainant why he had not set forth in
more detail the contents of the letter. Kraus
denied ever having received the letter, and dur-
ing the course of the argument it appeared that
1t was addressed to Paterson, N. J., when in fact
Kraus lives at Kidgewood, N. J. It was admitted
that the letter was mailed to Paterson, N. J. In
paragraph eleven complainant says that he com-
municated with Kraus by telephone and was
informed that he had received the letter, hut
Kraus denies this telephonic communication.
As soon as Kraus had entered into the con-
tract for the purchase of the property he began
the erection of a dwelling for a home upon the
same, which was a notice to everyone that he had
some interest in the premises. He became obli-
gated for the erection of the building and yet
complainant took no steps to prevent the con-
tinuation of the work except by a letter which he
says he sent to Kraus. Had Kraus received the
letter it shows no special diligence on the part of
complainant. He could have applied to this
Court immediately for an injunctive order which
would have relieved Kraus of his contractual
obligations. Why should Kraus at the outset he
compelled to litigate when he had no notice of
any arrangement such as the complainant says
he had with Hammond? Complainant has re-
mained silent since December 29, 1922, and the
deed to Hammond given at that time was abso-
lute on its face. If Hammond held the premises
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by virtue of any trust agreement, as claimed by
the complainant, and Hammond has been guilty
of a violation of his trust, the complainant has
an adequate remedy at law against him. Ham-
mond has filed an answer in this action denying
any such agreement with complainant.

The motion to dismiss the bill as against the
defendant, Frank A. Kraus, should be granted.

10

20






Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Between

Royal J. Mansfield,
Complainant,

and On Bill, etc.

Frank Hammond and Frank
A. Krau s,
Defendants.

BRIEF OF COMPLAINANT-APPELLANT.

Facts.

This is an appeal from an order of the Chan-
cellor dismissing the bill of complaint as against
the defendant Kraus.

The complainant filed his bill of complaint
against two defendants, Frank Hammond and
Frank A. Kraus. The defendant Frank A.
Kraus, through his solicitor, Garrett Van Cleve,
served a notice on the solicitor for complainant
that on Monday, May 17, 1926, he would move
or an order striking out the bill of complaint
on the ground (1) that the Court has no juris-
diction and (2) that the bill of complaint dis-
closes no cause of action. On the return day
° the motion, the solicitors for complainant
fn, ordl e defendant Frank A. Kraus appeared
before Vice-Chancellor Vivian M. Lewis, in Pat-
prse i a®*davits were presented to the
ou . o testimony or evidence was presented.

e argument was addressed solely to the effi-
racy of the bill of complaint. On June 4, 1926,
an order was made by the Chancellor (per Vice-

, M' Lewis) dismissing com-
P nant s hill of complaint insofar as 1t prays
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for any relief against the defendant Frank A.
Kraus, with costs to be taxed. From this order,
this appeal is taken.

Allegations of Complaint.

The bill of complaint discloses the following
allegations:

The complainant secured title to premises in-
volved in this suit (and fully described in com-
plaint) on August 15, 1919.

On or about December 29, 1922, he conveyed
said premises to Frank Hammond, of Boonton,
N. J., but received no consideration therefor
from the grantee.

This conveyance was made at the request of
Greenwich Bank of New York City, of which
the grantee, Hammond, was then a vice-presi-
dent, and was made to secure loans made by
said bank to the complainant, the only purpose
for such conveyance being to furnish this addi-
tional collateral security to the bank.

When this conveyance was made, Hammond,
the grantee, agreed to re-convey to complainant
upon the payment to the bank of monies due it
from complainant.

The notes of complainant were renewed by
the bank from time to time and the bank con-
tinues to hold them.

Complainant was informed that on or about
February 27, 1926, Hammond entered into an
agreement of sale with the defendant Kraus, of
Ridgewood, N. J., to sell the premises in ques-
tion for $20,000, title to pass on April 28, 1926.

When this agreement of sale was made, the
note held by the Greenwich Bank was not then
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due and payable and no demand had been made
upon complainant for its payments when it would
come due.

As soon as complainant learned of this agree-
ment of sale “between Frank Hammond and
Frank A. Kraus, he communicated by letter with
the defendant Frank A. Kraus and advised him
of the status of the property, of his, the com-
plainant’s, interest in the premises, and of the
fact that the defendant Frank Hammond, under
the circumstances, had no authority or power

to properly convey said premises to him, Frank
A. Kraus.”

On April 15, 1926, complainant talked on the
telephone with the defendant Frank A. Krause
“and was informed by the said Frank A. Kraus
that he had received the letter previously sent by
complainant advising him of the status of the
property.’’

Although complainant had notified Greenwich
Bank, Frank Hammond and Frank A. Kraus of
his disapproval of this proposed sale and of
his refusal to consent thereto, the title was closed
and the deed from Hammond to Kraus delivered

on April 17, 1926, said deed bearing the date
March 2, 1926.

After this conveyance had been made, com-
plainant was informed that the date for closing
the contract of sale was advanced from the 28th
day of April, 1926, to April 17th, 1926, at the
special instance and request of the defendant
Frank A. Kraus, and complainant alleges that
this was done for the purpose of effecting said
transfer of title to defraud the complainant of
1s interest in sald premises and to prevent
him from establishing his claim thereto prior to
the transfer by the defendant Frank Hammond
to the defendant Frank A. Kraus.
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Although the deed from complainant to Frank
Hammond was an absolute conveyance in form,
it was in fact a mortgage given to secure to the
Greenwich Bank the repayment of monies
loaned and was made solely for that purpose.
The sale by Hammond to Kraus was without the
consent or approval of complainant and was
made at a time when no note or obligation given
by complainant to said bank was due and pay-
able and that said sale was therefore inimicable
to and without regard for the rights of com-
plainant.

After Hammond had agreed to sell to Kraus,
the latter defendant entered upon the premises
and began the erection of a building which was
still being erected when this suit was started.

Prayers.

1. That the deed from complainant to Frank
Hammond dated December 29, 1922, he decreed
to be a mortgage to secure loans made by the
Greenwich Bank to complainant.

2. That the defendants, Hammond and Kraus,
be decreed to hold the premises in trust for
complainant and to reconvey them to him upon
payment by him of monies due to Greenwich
Bank.

3. That said Kraus be decreed to be a holder
of title to the premises with due notice of the
rights, interests and claims of complainant
therein.

4. That the conveyance from Hammond to
Kraus be decreed null and void.

5. That Kraus be enjoined from proceeding
with the erection of said building on the prem-
1ses or with any other development, scheme,
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trespass or action concerning the premises dur-
ing the pendency of this suit.

6. That an accounting be decreed from the
two defendants to complainant.

7. That the damages sustained by complain-
ant by reason of the acts of the two defendants
be determined by this Court.

8 That other further relief be granted as
may seem just and proper.

There were also the usual prays relating to
answering the complaint and the issuance of
subpoena.

Notice of Motion to Strike Out.

T_he motion to strike out is based on the fol-
lowing grounds:

1. The Court has no jurisdiction

a. Because there is a full and complete rem-
edy at law because damages are sought.

b. Because nothing in the conveyance from
complainant to Hammond gave Kraus notice of
complainant s rights; because the amount due
Greenwich Bank is not stated nor does com-
P ainant tender himself ready, willing and able
o repay this debt; becaues no inadequacy of
Pnce paid by Kraus to Hammond is shown.

c¢. Complainant has adequate remedy at law
BankreaCli °f trUSt Hammond or Greenwich

f: The bili of complaint discloses no cause of
action because of laches.
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Order Dismissing Bill as to Kraus.

After reciting that the Court is of the opinion
that the bill of complaint discloses no cause of
action against Kraus, that Kraus is not a holder
of title with notice of any rights and interest
and claims of complainant in and to the prem-
ises and that the conveyance from Hammond to
Kraus is good and sufficient, the order decrees
that the bill of complaint he dismissed insofar
as it prays for any relief against Kraus, with
costs.

ARGUMENTS.

No evidence, either by affidavit or testimony
in open court, was presented. The motion was
addressed solely to the efficacy of the bill of com-
plaint and for the purpose of the motion, all
allegations of the bill of complaint are admitted
by the defendant Kraus.

The notice of motion to strike out was based
upon reasons specifically set forth therein.

The first of these was that the Court had no
jurisdiction because the complainant had a full
and complete remedy at law, damages being
sought against Kraus for trespass. The Court
did not decree dismissal on this ground. The
prayer (8th) in the bill for the determination of
damages was incidental to the true relief sought.
The principal prayers sought a decree that the
conveyance to Hammond was in equity a mort-
gage; that Kraus was a holder of title with
notice of complainant’s rights; that Hammond
and Kraus hold the premises in trust for com-
plainant and reconvey said premises to com-
plainant upon payment by him of monies due
Greenwich Bank of New York by him. All other
prayers were for incidental relief. The pnn-
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cipal prayers clearly seek equitable relief. The
premises in question are situate in Englewood,
New Jersey, a section wherein real estate values
are rapidly increasing and wherein values will
he favorably affected by the future develop-
ments, such as the proposed bridge from New
York City to Bergen County. Complainant can-
not secure adequate damages in a court of law
because the damages there awarded would per-
tain solely to the value as of the time of transfer
from Hammond to Kraus. He is entitled to the
reconveyance of the property upon repayment
of his debt, so that he may benefit from the in-
creased values of the future if he desires to
hold the property for such future anticipated
values.

The second ground of the motion is that the
Court has no jurisdiction because (1) the deed
from Mansfield to Hammond gave no notice to
Kraus of Mansfield’s interests or rights therein;
(2) the amount due Greenwich Bank is not stated
and complainant does not tender himself ready,
willing and able to pay this amount, and (3)
complainant does not show that the amount paid
by Kraus to Hammond was inadequate. (1) It
1s unnecessary for the deed from Mansfield
to Hammond to set forth the interests or rights
of Mansfield; Kraus received actual notice
from Mansfield of the latter’s rights and interest
before title was passed. Constructive notice
is not alleged; actual direct notice 1s alleged
(see paragraphs 10 and 11). The Court in its
order recites that Kraus is not a holder of
title with notice of any rights and interest and
claims of complainant in the premises. The
allegations of the complaint (which must, on
this motion, be assumed to be facts) specifically
allege that Kraus did have actual notice thereof.
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The complainant himself gave such actual no-
tice by letter and by telephone (see paragraphs
10 and 11 of complaint). The telephone con-
versation was on April 15, 1926, and, at the
special request of the defendant Kraus, Ham-
mond gave title two days later, April 17, 1926,
although the time originally set for that event
was April 28, 1926, eleven days later (see para-
graphs 11, 12 and 13 of complaint). This prem-
ature taking of title by Kraus may be presumed
to have been caused by the telephone conversa-
tion between him and the complainant and to
have been hastened by the desire of Kraus to
take title before complainant could restrain and
prevent such action by legal process (see para-,
graph 14 of complaint). Thus not only does
the complaint allege notice of Mansfield's rights
by letter and telephone, but the allegations of
action by Kraus immediately following the tele-
phone conversation clearly indicate by reason-
able inference a desire on his part to defraud
complainant. (2) It was not necessary to allege
either the amount of the debt due Greenwich
Bank or that complainant was then and there
ready, willing and able to repay it (see 27 Cyc.
1031 and cases there cited). This actlion 1s not
brought for the recovery of this debt due Green-
wich Bank. The debt was not due and payable
when the agreement to sell was made. The con-
veyance by Mansfield to Hammond was solely
for the purpose of furnishing the Greenwich
Bank with collateral security for its loan; in
other words it was given as a mortgage. If the
debt had then been due and unpaid—which it was
not—the bank, through its vice-president, Ham-
mond, should have instituted a foreclosure pro-
ceeding. Pittinger V. Mayo, 127 Atl. 177, 3 Adv.
R. 163. Lloyd, 4., E. & A. (unanimous opinion).

Complainants filed bill to foreclose. Mayo
was indebted to banks for loans and deeded
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property to Pittinger, et al., to hold as se-
curity for term of one year. “ The notes held
by the bank * * * were due and unpaid
long before the bringing of the present suit.”’
“When the year expired, no further duty
devolved on the trustees than to hold the
roperty, in the language of the agent itself,
or the benefit of the banks and for the
better securing of the payment of the notes
held by them. There was at the expiration
of the year no limitation on the absolute
character of the deed except that which
flowed from the fendamental fact that the
conveyance was to secure indebtedness. * * *
The parties were left at arm’s length in
the relation of debtor and creditor with
the creditor holding the security for its
deed (mortgage). It was the right of the
complainants, the trustees for the creditors,
to avail themselves of the security, and this
they could only do by foreclosing the de-
fendant s right of redemption, * * * the
deed constituted a mortgage and was subject
to foreclosure as such.

It had no right or authority to sell without such
foreclosure proceeding, when the debt was not
m .and without the true owner’s assent.
Mansfield had the right to redeem the property

(see Vanderhaize v. Hugnes, 13 N. J. E. 244-
Griffin v. Cooper, 73 N. J. E. 465).

(3) The inadequacy of price paid by Kraus
to Hammond 1s not raised in the bill. It is im-
matenal m this proceeding. Mansfield does not

ege that more money should have been re-

hant wd ?Pplied against his debt with the

was 1 41 6 ,a. Wes this sale by Hammond
dicial t v 001186114 and was §reatly Prejn-
2 2 ° ftls [t was his right and

and hfw **.Pay the debt due Greenwich Bank
an EOY& the groperty %01" 1ts anticipated 1n-

wich %ln va ue m the future. Neither Green-
anf{, nor Hammond nor Kraus had any
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equitable or legal right or authority to so de-
prive him of his property. He seeks the oppor-
tunity to repay his loan to the bank and to ob-
tain a reconveyance to him of the premises
which were put up as security for the payment
of the loan. He is entitled to it. Even in the
case of personal property given to the bank or
its agent, as security for a loan, the bank or its
agent cannot sell and dispose of such security
until and unless the debt secured thereby be due
and payable. Surely, the rule as to real estate
given as security is just as stringent. Mansfield
does not want the monetary credit against his
loan for the sale price of this property she de-
sires a reconveyance of the property itself, upon
payment in specie of his debt. Thus the ques-
tion of inadequacy is not involved.

(3) The third ground for the motion is that
complainant has an adequate remedy at law for
any breach of trust on the part of the Greenwich
Bank or Hammond, its agent. This is untrue.
As above stated, Mansfield 1s entitled to a return
of the premises upon payment of his debt.
Kraus, having notice of Mansfield’s rights, is in
no better position than Hammond, and the
equitable rights of Mansfield attach to the prop-
erty in the hands of Kraus under those facts.
[f Mansfield’s remedy were limited to a suit at
law for damages due to a violation of trust, he
might be compelled to wait many months before
such a case could be heard, and his damages
would then be limited to proof of inadequacy
of price at the time of the sale of premises o
Kraus by Hammond. He would be deprive o
his rights to the future enhanced value of the
property, to the benefit of his investment in ®
land. To limit his damages to inadequacy o
price as of the date of sale to Kraus wou
inequitable and unfair to Mansfield. It wou



permit Kraus to reap the benefit of the antici-
pated great increase in realty values in Bergen
County on property which Mansfield, the true
owner, desires to seek for himself.

The fourth reason for the motion is that the
complainant was guilty of laches. This is not
true. He was informed that on or about Febru-
ary 27, 1926, Hammond agreed to sell the prem-
1ses to Kraus, title to pass on April 28, 1926.
.ds soon as ho was so infovmod, he wrote a letter
to Kraus, advising him of his interest in the
premises (see paragraph 1o of bill). On April
15, 1926, he communicated with Kraus by tele-
phone and again advised him of his interest in
the premises. On April 17, 1926, title to the
premises passed from Hammond to Kraus and
within a very few days thereafter this action
was brought. There was no unnecessary delay
by complainant; this suit was started prior to
the date originally set for the closing of the
Hammond to Kraus transfer of title. The mo-
tion to dismiss the bill was heard and argued
just one month after the date of the actual con-
veyance from Hammond to Kraus. No claim

aches can prevail under these circumstances.

The order from which this appeal 1s taken

recites as findings of fact that Kraus is not a
o er o title with notice of complainant’s
8 'n "le Premises and that the conveyance

to Kraus is g00d and sufficient.
.U °f complaint clearly alleges the direct

pposite to these findings. No affidavits or proof
viewer  Ure- WaS submitted to the Court. In
withom 18 sduatlOn>these findings of fact are
reached V *«, oaildatlon and are conclusions

anvhld aby the C°Urt withont the assistance of
* ldence whatsoever. Under these facts,
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these findings are clearly improper and unwar-
ranted.

The order in this case, now under appeal,
practically disposes of the action unless it is
reversed. Complainant seeks the return or re-
conveyance of the property upon payment of his
debt, and he therefore in this bill of complaint
prays for a decree that the conveyance from
him to Hammond is a mortgage that Hammond
and Kraus hold the premises in trust for him
subject to the payment of his debt; that the
conveyance from Hammond to Kraus be set
aside and made null and void. Thus, in order
to secure this remedy 1t is necessary that the
defendant Kraus be retained as a party de-
fendant. The decree entered by the Court dis-
missing the bill of complaint as to the defendant
Kraus 1s a final decree as to him, and therefore
this appeal is proper at this time.

LAW.

The law of New dJersey is that the court of
equity may declare a deed which is absolute on
its face to be a mortgage and the fact may he
proved by parol evidence. If the intention of
the parties was that the deed should constitute
security for the payment of money, then it is
deemed a mortgage. Papsco v. Novak, 94 N. J.
E. 642; Cake v. Shull, 45 N. J. E. 208; Hogan v.
Jacques, 19 N. J. E. 123; Phillips v. Hulsiser,
90 N. J. E. 308; Winter v. Earl, 52 N. J. E. 52;
Pittinger v. Mayo, 3 Adv. Rep. 163, 127 Atl
177; Adoue v. Spencer, 62 Eq. 782, 784, and
many other cases.

If premises conveyed as security, for a debt
are reconveyed to a third party who has notice
of the rights of the original grantor, the new
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owner also takes title as an equitable mortgagee.
See Jacques v. Hogan, 19 N. J. E. 123, 130;
Frink v. Adams, 36 N. J. E. 485; Papsco v.
Novak, 94 N. J. E. 642.

In order to be a bona fide purchaser without
notice 1t 1s necessary that a third party shall
have paid the entire purchase money. Notice
before actual payment of the entire purchase
money is notice before the contract; giving a
security and executing a bond or other obliga-
tion for payment is not sufficient, however. See
Bridgewater v. Ocean City Association, 85 N. d.
E. 378 (affirmed 88 N. J. E. 350); Paterson v.
J. D. Loisecms Lumber Co., 92 N. J. E. 569;
Haughwoit v. Murphy, 22 N. J. E. 531; Leonard
v. Leonia Heights Land Co., 81 N. J. E. 489;
Losey v. Simpson, 11 N. J. E. 246; Dean v. An-
derson, 34 N. J. E. 496, 4 Kent’s Com. 179, Note
(C); 1 Story’s Eq. Jurs. 74; 3 Story’s Eq. Jurs.
534; Sargent v. Eureka, AS Hun. 19,

A third party who takes title to premises with
notice of the rights of an original grantor-mort-
gagor 1s a proper defendant in a suit to establish
the rights of the original grantor-mortgagor.

See Clark v. Condit, 18 N. J. E. 358, and cases
cited, supra.

This 1s consistent with sound reason, for other-
wise a grantee holding as mortgagee might de-
prive the grantor-mortgagor of his right to
redeem by making a conveyance to any third
person. The grantor-mortgagor (Mansfield in
this case) certainly 1s entitled to his right to
re eem the premises by the payment of the debt

ue reenwich Bank, of which Hammond is a
vice-president.
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Right to Amend.

In.this case, Vice-Chancellor Lewis did not
AMpiSSS*an amendment more fully setting forth
facts as to notice to Kraus, hut merely made the
order dismissing the complaint as to this de-
fendant. The complainant should have been
permitted to amend his complaint in order to
set forth the notice to Kraus in more detail, in
case the allegations of the complaint did not
seem sufficient to the Court.

Conclusion.

It is therefore respectfully submitted that the
order of the Chancellor dismissing the hill of
complaint as to the defendant Kraus was error
and that this Honorable Court should decree the
reversal of said order, thereby permitting the
complainant to present his case and to obtain
such remedy as may to the Court seem proper
in the circumstances, or that the complainant be
permitted to amend his bill of complaint, setting
up the alleged notice to Kraus in more detail.

ANDREW J. WHINERY,

Solicitor for and of Counsel
with Complainant-Appellant.
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SUPPLEMENTAL BRIEF.

Since the preparation of the lorief of the com-
plainant-appellant, an opinion has been prepared
and filed by Vice-Chancellor Vivian M. Lewis.
This necessitates the filing of this supplemental
brief by complainant-appellant.

The matter came before the Chancellor (per
Lewis, V.-C.) on a notice to dismiss the Bill of
Complaint insofar as it prays for relief against
the defendant, Prank A. Kraus. On such a mo-
ion, the allegations of the complaint are pre-
sumed to be true. The only question involved
is whether the complaint sets forth an equitable
cause of action against Kraus.

or mis-
the facts as set forth in the com-

was closed (see
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paragraph 12 of complaint). The complaint
also alleged that title was passed on April 17,
1926, although the agreement between Hammond
and Kraus provided for the closing of title on
April 28, 1926, and although complainant had
previously thereto notified Kraus of his interest
in the property, of his disapproval of said sale
and of his refusal to consent thereto (paragraphs
10, 11 and 12).

2. The court makes it appear that Kraus re-
ceived no notice of complainant’s rights prior
to the transfer of title to Kraus. The complaint
dearly shows otherwise. It alleges that “as
soon as complainant was informed of the con-
tract” between Hammond and Kraus, he noti-
fied Kraus by letter of his interest in the prem-
ises and that Hammond had no authority to
make the sale; that on or about April 15, 1926,
he telephoned to Kraus and was advised by him
of the receipt of the above letter; that title
passed on April 17, 1926 (two days after the
telephonic communication), having been ad-
vanced from April 28, 1926, at the special re-
quest of the defendant, Kraus (paragraphs 10,
11, 12 and 13). Thus the complaint clearly shows
notice to Kraus before he took title.

3. The court refers to the allegations in the
complaint as to the letter to Kraus as “ simply
a statement of his conclusions as to the purport
of the letter.” The complaint alleges that the
letter advised Kraus “ of the status of the prop-
erty, of his, the complainant’s, interest in said
premises and of the fact that the defendant,
Prank Hammond, under the circumstances had
no authority or power to properly convey said
premises to—-Frank A. Kraus.” It is submitte
that the allegations of the bill are not conclusions
but are facts as to the contents of this letter, t
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1s not necessary to plead documents in full if
their purport is fully alleged.

4. The court states that Kraus denied the
receipt of the letter and the telephonic com-
munication and states that the letter was ad-
dressed to Kraus at Paterson, when in fact
Kraus resided at Kidgewood. The complaint
alleges none of these matters of proof. At the
argument on the motion, no evidence or affi-
davits were produced by Kraus. The conclu-
sions of the court as to the above items indicate
that the court determined the issues of the case
without the production of any evidence. His
consideration of the matter represents a trial
by him without the aid of any proofs and with-
out permitting complainant to sustain the alle-
gations of his complaint. This was clearly error
by the court.

5. The court states that Kraus, upon enter-
ing into a contract with Hammond, immediately
started the erection of a dwelling on the prop-
erty and that this was notice of his interest in
the property; that complainant took no steps
to prevent the completion of this work except
to write a letter; that complainant could have
immediately sought an injunction order. The
complaint alleges that ((as soon as complainant
was informed of the making of said contract”
between Hammond and Kraus, he notified Kraus
y etter of complainant’s interest therein and
o hls objections to the sale; that on April 15,
, e “e’ePhoned to Kraus and was informed
o e leceipt of the above letter; that title
passed on April 17, 1926, although the date set

erefor was April 28, 1926; and the Bill of Com-

1Qo« *WaS 1eSS than a week after April 17,
muf m Which biU injunctive relief is sought.
mere erecti®n of a building on property of
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another cannot give any rights therein to the
builder and the owner or equitable owner of
such property cannot be charged with notice of
the interests of the builder until he, the equitable
owner, actually receives such notice. In this
case there was no laches on the part of com-
plainant. He wrote Kraus “ as soon as he was
informed of the contracthe telephoned him
shortly thereafter; he started this proceeding
within ten days after the telephonic communi-
cation. While the complaint does not allege the
situation to that extent, the proof, when submit-
ted, will disclose more clearly that there was
no laches, and that complainant acted promptly
upon learning of the contract between Hammond
and Kraus and upon ascertaining that Kraus
was erecting a building upon property of which
complainant was the equitable owner.

6. The court says that if Hammond was
guilty of a violation of any trust agreement, the
complainant has an adequate remedy at law.
The complaint alleges that there is no adequate
remedy at law and it 1s submitted that this alle-
gation 1s correct. The property is located i
Englewood, where values have been rapidly in-
creasing, due to the natural growth of the com-
munity and also to the prospect of the new
bridge into New York City, which bridge will
not be far distant from the property. The com-
plainant, assuming he proves his interest in the
property as alleged, is entitled to reap the bene-
fits of this rapid increase in land values. His
measure of damages against Hammond in a
court of law would be limited to inadequacy of
sale price at the time of the sale, and this, it is
submitted, cannot compensate complainant for.
his loss. He is entitled to reap the benefits of
his investment and it would be a gross, inequita-



5

ble fraud upon him to permit Hammond and
Kraus, by the completion of a sale not approved
by complainant, to deprive complainant of the
real fruits, of his investment. If there be an
adequate remedy at law in this case, then the
same theory should apply to all cases where one
holds property in trust for another and refuses
to reconvey. A long line of cases, cited in the
main brief, holds that one holding title may be
decreed to be merely a mortgagee. And one,
taking title from such trustee or mortgagee with
notice of the rights of the mortgagor in fact, can
obtain no better title than that held by his
grantee and therefore must likewise be held to
be in the position of a mortgagee to the original
mortgagor.

7. The court refers to the allegations in an
answer filed by the defendant, Hammond. This
answer was not filed until sometime after the
entry of the order dismissing the complaint as
to Kraus. Consequently it could not have in-
fluenced the court in arriving at its decision.
Moreover, the allegations of an answer cannot
in any way determine the sufficiency of the alle-
gations of the complaint under the motion di-
rected to the complaint.

II1. The court determined the real issues of

the case without giving complainant an oppor-
tunity to present his proofs.

The conclusions reached by the court are
ased, at best, upon mere statements of the
so icitor for the defendant, Kraus. No evidence
was presented. No affidavits were produced,
Araus presented no denials of facts claimed in
¢ complaint to the court; if he had done so,
ssue would have been joined and a hearing,
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with proofs, duly had. It is clear, from a
perusal of the opinion, that the order of the court
was not founded on the allegations of the com-
plaint, or the supposed insufficiency thereof, but
rather upon unsupported statements made in
court by Garret Van Cleve, solicitor for the
defendant, Kraus. The opinion does not con-
sider the sufficiency of the Bill of complaint;
it considers the issues of the case as though a
trial or hearing had taken place and determines
the real contentions as if heard on bill, answer
and evidence. It is submitted that this is im-
proper and that the order should be reversed
for that reason.

III. Complainant should have the right to
amend his Bill of Complaint if this court deems
it necessary.

No answer has been filed by Kraus. If this
court considers the allegations of the contents
of the letter insufficient, they may be made more
specific by inserting quotations from the letter
or by adding the entire letter. If the allega-
tions as to the telephone conversation be in-
sufficient, they may be made more specific. If a
more definite allegation as to the complainant’s
knowledge of the erection of the building be re-
quired, it may be so set forth.

By the order dismissing the Bill of Complaint,
without leave to amend, the lower court deprived
complainant of his right to assert his claim to
this valuable property. Without the benefit of
any evidential proof, the court decides the issues
of the case and denies the complainant his in-
terest in the property. This is a gross injustice
to complainant. If the Bill of Complaint be
deemed insufficient by this court, the order
should, even in that case, be reversed to the ex-
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tent that the complainant be permitted to amend
his complaint. Justice demands that complain-
ant be given the right to amend if his Bill of
Complaint be deemed insufficient.

Conclusion.

It is respectfully urged that for the reasons
set forth in the main brief, as well as those
herein presented, the order of the Chancellor,
dismissing the Bill of Complaint insofar as it
refers to the defendant, Kraus, should be re-
versed to the end that complainant may have the
opportunity to present his proofs and that this
case may be determined upon 1its equitable
merits.

Respectfully submitted,

ANDREW J. WHINERY,
Solicitor for and of Counsel with
Royal J. Mansfield, Complainant-Appellant.












