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Bill of Complaint.

BILL OF COMPLAINT.

In Chancery of New Jersey
To His Honor, Edwin Robert Walker,

Chancellor of the State of'New Jerseys

The complainant, Royal J. Mansfield, of the 
Borough of Leonia, County of Bergen and State 
of New Jersey, respectfully shows that:

1. On or about the fifteenth day of August, 
1919, he, the said complainant, obtained title to 
certain premises in the City of Englewood, 
County of Bergen and State of New Jersey, by 
means of a conveyance Jfrom Rene Robert Salem- 
bier and Elizabeth Gr. C. Salembier, his wife, 
which deed was duly recorded in the office of 
the Clerk of Bergen County on August 27, 1919, 
in Book 1026 of Deeds for said County on page 
441, &c.

2. That the premises conveyed by said deed 
are fully described as follows:

B e g i n n i n g  at a stone monument in the 
easterly line of Woodland street, said point 
being the southwesterly corner of property 
now or formerly of Charles F. Mattlage and 
running thence (1) along the southerly line 
of Mattlage property south fifty two degrees 
thirty-seven minutes east three hundred feet 
to a stone monument; thence (2) parallel 
with Woodland street, north thirty-six de-
grees forty-three minutes east two hundred 
feet to a stone monument; thence (3) parallel 
with first course north fifty-two degrees 
thirty-seven minutes west three hundred feet 

to a stone monument in the easterly side of
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2
Bill of Complaint.

Woodland street; thence (4) along the east-
erly line of Woodland street south thirty-six 
degrees forty-three minutes west two hun-
dred feet to the point or place of B e g i n n in g .

Containing one and three hundred seventy- 
seven one-thousandths of an acre. Be the 
same more or less.

3. That on or about the twenty-ninth day of 
December, 1922, the complainant, Royal J. Mans-
field, conveyed the above described premises to 
Frank Hammond, who resides in Boonton, Mor-
ris County, New Jersey, which deed of convey-
ance was duly recorded in the office of the Clerk 
of Bergen County in Book 1194 at page 37 on 
the sixth day of January, 1923, and complainant 
respectfully shows that he received no considera-

*>q tion from Frank Hammond for the conveyance of 
said premises.

4. That the said conveyance to Frank Ham-
mond was made by the complainant, Royal J. 
Mansfield, at the request of the Greenwich Bank, 
at 135 William street, New York City, with 
which bank said complainant had business deal-
ings for a considerable period of time; that at 
the time of the conveyance to said Frank Ham- 
mond the complainant was indebted to the said 
bank for monies loaned to him by it; that at 
the time of said conveyance the said bank re-
quested from the complainant additional collat-
eral to secure the advances or loans made by it 
to him, and demanded of complainant the ex-
ecution and delivery of a deed for the above de-
scribed property, situate in the City of Engle-
wood as aforesaid, to Frank Hammond, who, 
at the time of the execution of said deed, was a 
vice-president of the Greenwich Bank.

40
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Bill of Complaint.

5: That said conveyance to said Frank Ham-
mond was made for the sole purpose of furnish-
ing additional collateral security to the bank for 
the advances and loans which were made by it 
to the complainant, and for no other purpose.

6. That at the time said conveyance was made 
by complainant to the defendant Frank Ham-
mond, an agreement was made between them 
that the said premises would be reconveyed to 
complainant upon the payment by him to the 
Greenwich Bank of the monies due from com-
plainant to said bank.

7. That subsequently the business relation-
ship between the bank and complainant con-
tinued and the note or notes given by complain-
ant to the bank were renewed from time to time 
and the bank at this time continues to hold the 
notes or evidences of indebtedness given to it by 
the complainant.

8. That complainant is informed and believes 
that the said Frank Hammond did, on or about 
the twenty-seventh day of February, 1926, enter 
into an agreement of sale with the defendant 
Frank A. Kraus, who resides at Ridgewood, New 
Jersey, according to complainant’s information, 
under and by which he agreed to sell and con-
vey the above described premises to the said 
Frank A. Kraus, for a consideration of Twenty 
Thousand Dollars ($20,000), title thereon to pass 
on April 28, 1926.

9. That at the time said agreement was en-
tered into between the defendant Frank Ham-
mond and the defendant Frank A. Kraus, the 
note held by the Greenwich Bank was not then 
due and payable, and no demand had been made
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Bill of Complaint.

upon the complainant for the payment of said 
note when it became due in the future.

10. That as soon as the complainant was in-
formed of the making of said contract between 
Frank Hammond and Frank A. Kraus, he com-
municated by letter with the defendant Frank A. 
Kraus, and advised him of the status of the 
property, of his, the complainant’s, interest in 
said premises, and of the fact that the defendant 
Frank Hammond, under the circumstances, had 
no authority or power to properly convey said 
premises to him, Frank A. Kraus.

11. That on or about the fifteenth day of 
April, 1926, the complainant communicated with 
the defendant Frank A. Kraus by telephone, and

0q was informed by the said Frank A. Kraus that 
he had received the letter previously sent by 
complainant, advising him of the status of the 
property.

12. That on or about the second day of March, 
1926, the said Frank Hammond executed a deed 
in favor of the said Frank A. Kraus, which 
deed was delivered, according to complainant’s 
information, to the said defendant Frank A. 
Kraus, on the seventeenth day of April, 1926, 
and the contract for the sale of said premises 
was closed on said April 17, 1926, jn spite of the 
fact that the complainant had notified the Green-
wich Bank, Frank Hammond and Frank A. 
Kraus of his disapproval to said sale and of his 
refusal to consent thereto.

13. That following the said conveyance by 
Frank Hammond to Frank A. Kraus, the com-
plainant was informed that the date for closing

4 0 the contract of sale was advanced from t e
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Bill of Complaint.

twenty-eighth day of April, 1926, to April 17, 
1926, at the special instance and request of the 
defendant Frank A. Kraus, and complainant al-
leges that this was done for the purpose of ef-
fecting said transfer of title to defraud the com-
plainant of his interest in said premises and to 
prevent him from establishing his claim thereto 
prior to the transfer by the said defendant Frank 
Hammond to the defendant Frank A. Kraus.

14. The complainant alleges that the con-
veyance of the above described premises by him 
to Frank Hammond was solely for the purpose of 
securing the Greenwich Bank in its loans or ad-
vances to the complainant, and that the said in-
strument, although an absolute deed of convey-
ance in form, was in fact a mortgage given by 
the complainant to secure to the said Greenwich 
Bank the payment of monies which might be due 
from complainant to said bank. Complainant 
further alleges that the said sale of said prem-
ises by Frank Hammond to Frank A. Kraus was 
without his consent or approval and was made 
by the said Frank Hammond at a time when 
no note or obligation given by the complainant 
to said Bank was due and payable, and that said 
agreement of sale was therefore inimitable to 
and made without regard to the proper rights of 
the complainant, Royal J. Mansfield, in and to 
the said premises.

15. That following the agreement between the 
defendant Frank Hammond and defendant Frank 
A. Kraus, of February 27, 1926, the said defend-
ant Frank A. Kraus entered into the said prem-
ises and started the erection of a certain build-
ing on said premises, which building is not yet 
completed but remains in the process of erection,
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Bill of Complaint.

which act on the part of the defendant Frank A. 
Kraus and Frank Hammond constitutes a tres-
pass on said premises as against the rights and 
interests of the complainant, and will in the 
future cause complainant considerable embarrass-
ment, trouble and difficulty due thereto.

 ̂ The complainant is without adequate remedy in 
the courts of law and therefore prays:

1. That Frank Hammond and Frank A. 
Kraus, who are the defendants to this suit, may 
answer this Bill of Complaint and every state-
ment therein contained.

2. That the said deed from the complainant, 
Royal J. Mansfield to Frank Hammond, dated 
December 29, 1922, and recorded in Book 1194,

20 page 37, be decreed to be a mortgage covering 
said premises, to secure the loans or advances 
made by the said Greenwich Bank to the com-
plainant.

3. That the said defendants Frank Hammond 
and Frank A. Kraus be decreed to hold the said 
premises in trust for the complainant, Royal J. 
Mansfield, and to re-convey the said premises to 
said Royal J. Mansfield, upon the payment by 
him of such amount or amounts as may be due

30 from him to the said Greenwich Bank of New 
York City.

4. That the said Frank A. Kraus be decreed 
to be a holder of title to said premises, with 
due notice of the rights and interests and claims 
of the complainant in and to said premises.

5. That, the said conveyance from Frank 
Hammond to Frank A. Kraus of the premises 
involved in this suit be decreed null and void  and 
that the said conveyance be cancelled and voided.

40
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Bill of Complaint.

6. That the said Frank A. Kraus and Frank
Hammond be enjoined by this Honorable Court 
from proceeding with the erection of said build-
ing on said premises, or with any other develop-
ment, scheme, trespass or other action concern-
ing the said premises, during the pendency of 
this suit. -Q

7. That the said Frank Hammond and Frank 
A. Kraus be decreed by this Court to render to 
the complainant a complete and full accounting 
of any and all monies received by either of «aid 
parties in connection with said premises.

8. That this Honorable Court may determine
and decree the amount of damages suffered and 
sustained >by the complainant by reason of the 
acts of the said defendants Frank Hammond or 
Frank A. Kraus. 20

9. That this Honorable Court may grant to 
the complainant such other and further relief 
as may to said Court seem to be just and proper.

10. That a Writ of Subpoena may issue, 
commanding said defendants to answer this Bill 
of Complaint and to abide ;by such decree as this 
Court may make in the premises.

And your complainant will ever pray, etc. 20

ANDREW J. WHINERY,
Solicitor for and of Counsel with Complainant.
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Notice of Motion to Strike Out.

NOTICE OF MOTION TO STRIKE OUT. 

IN CHANCERY OF NEW JERSEY.

To the complainant, Royal J. Mansfield:
T a k e  N ot ic e  that on Monday, May 17, 1926, 

at ten o ’clock in the forenoon, or as soon there-
after as counsel can be heard, in the Chancery 
Chambers in the Court House of the City of 
Paterson, I shall apply to the Chancellor for an 
order striking out the bill of complaint in the 
above-entitled cause for the following reasons:

1. The Court has no, jurisdiction.
(a) The bill of complaint seeks damages 

against the defendant Frank A. Kraus for tres-
passing upon the property of the complainant, 
the said complainant having full and complete 
remedy in the courts of law.

(b) The complainant is not entitled to any 
relief in a court of equity because although he 
alleges that he made a conveyance to one Frank 
Hammond from whom this property was pur-
chased, he does not show that there was anything 
in the conveyance to give the complainant notice 
of any manner in which the said Frank Ham-
mond held the title except as an absolute fee

10

Between
R o y a l  J. Ma n s f ie l d ,

Complainant,

and
F r a n k  H a mmo n d  and F r a n k  

A. K r a u s ,
Defendantp.

On Bill, &c. 
Notice.

4 0
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Notice of Motion to Strike Out.

owner, and that although he states that he owed 
something to the Greenwich Bank of New York 
City, at whose request the conveyance was made 
to the said Frank Hammond, he does not state 
the amount which is due to the Greenwich Bank 
at the present time and tender himself ready, 
able and willing to pay the amount, nor does the 
said complainant show that the amount paid by 
this defendant to the said Frank Hammond was 
inadequate.

(c) The complainant states that the convey-
ance was made by him to Frank Hammond at 
the request of the Greenwich Bank of New York 
City for certain reasons stated in the bill of com-
plaint, and if the said Frank Hammond or the 
Greenwich Bank have been guilty of violating 
the terms of any trust alleged to have been 
entered into, the complainant has adequate ^  
remedy in the courts of law.

2. The said bill of complaint discloses no 
cause of action for the following reasons:

(a) The complainant states that he conveyed 
the premises described in said bill of complaint 
December 29, 1922, to Frank Hammond, and that 
he received no consideration from the said Frank 
Hammond, for the said conveyance, and that this 
defendant Frank A. Kraus entered into and upon 
the said premises on the 27th day of February,
1926, and took possession of the same, and the 
1  ̂ i*1 this cause seeks to set aside the con-

veyance made by the complainant to the said 
rank Hammond although the complainant has 

neen guilty of laches as appears from the above 
a egations, as knowledge of the lack of consider- 
a ion came to the complainant upon the execu- 
ion of the deed and knowledge of the possession
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Notice of Motion to Strike Out.

of the defendant, Frank A. Kraus, who has ex-
pended large sums of money as alleged in the 
bill, upon the said premises, eame to the com-
plainant February 27, 1926.

GARRET VAN CLEVE, 
Solicitor of Defendant, Frank A. Kraus.
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Order Dismissing Bill of Complaint.

ORDER DISMISSING BILL OF COMPLAINT. 

Filed June 10, 1926.

IN CHANCERY OF NEW JERSEY.

Between
Ro yal  J. Man sf iel d ,

Complainant,

and

Frank  H am mo n d  and F r a n k  
A. K r aus , #

Defendants.

This matter coming on to 
presence of Andrew J. Whinery, solicitor of the 
complainant Royal J. Mansfield, and Garret Van 
Cleve, solicitor of the defendant Frank A. Kraus, 
and the Court having heard the argument of the 
said solicitors and being of the opinion that the 
bill of complaint filed herein discloses no cause 
of action against the defendant Frank A. Kraus, 
and that the defendant Frank A. Kraus is not 
the holder of title to the said premises with 
notice of any rights and interest and claims of 30 

e complainant in and to the premises involved 
in this suit, and that the conveyance from Frank 

ammond to Frank A. Kraus of the said prem-
ises is good and sufficient, and it appearing that 

. notlce of the said defendant’s motion to dis- 
nnss the said bill of complaint for the cause afore- 
sai ias been given to the said complainant, it is

0n ^ h  day of June, nineteen 
n re an<̂  twenty-six, o r der ed , ad j ud g e d  and 

ecr eed that the complainant’s said bill of com- U  
P mt be and the same is hereby dismissed in so

On Bill, dèe. 

Order.

10

3e heard in the 20
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Order Dismissing Bill of Complaint.

far as it prays for any relief against the defend-
ant Frank A. Kraus with costs to be taxed.

E. R. WALKER,
C.

Respectfully advised:
10 V iv ia n  M. L e w is , V.-C.

A true copy.

T h o ma s  B arb er ,
Clerk.
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Notice of Appeal.

NOTICE OF APPEAL.

IN CHANCERY OF NEW JERSEY.

Between
Roy a l  J. Ma n s f ie l d ,

Complainant,

and
F r a n k  H a mmo n d  and F r a n k  

A. K rau s ,
Defendants.

The complainant, Royal J. Mansfield, hereby 
appeals from the Order or Decree made in the 
above-entitled cause on the 4th day of June, 1926, 
in which it is Ordered, Adjudged and Decreed 20 
that the complainant’s Bill of Complaint be and 
the same is hereby dismissed, insofar as it prays 
for any relief against the defendant Frank A. 
Kraus and from the whole and every part there-
of, to the Court of Errors and Appeals in the 
last resort in all cases.
Dated July 9, 1926.

ANDREW J. WHINERY,
Solicitor for and of Counsel with Complainant, ^

Royal J. Mansfield.

I conceive there is good cause for appeal in 
the above-entitled cause.

ANDREW J. WHINERY, 
olicitor for and of Counsel writh Complainant,

Royal J. Mansfield.

On Bill, éc. 10

Notice of 
Appeal.

40
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Petition of Appeal.

PETITION OF APPEAL.

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

JO R o y a l  J. Ma n s f ie l d ,
C omplainant-Appellant,

vs.
F r a n k  H a mmo n d  and F r a n k  A . 

K r a u s ,
Defendant-Appellee.

Appeal from 
the Court of 
Chancery.

Petition of 
Appeal.

To the Honorable, the Court of Errors and Ap-
peals in the last resort in all cases:

2 0 The petition of Royal J. Mansfield, the com- 
plaintant-appellant in the above-entitled cause, 
shows that:

1. The petitioner finds himself aggrieved by 
an Order or Decree made in the Court of 
Chancery by his Honor, Edwin Robert Walker, 
Chancellor of the State of New Jersey, bearing 
date June 4, 1926, in a certain cause in said 
Court of Chancery wherein Royal J. Mansfield 

30 was complainant and Frank Hammond and 
Frank A. Kraus were defendants, in this respect, 
to wit, that the said Decree or Order adjudges 
that the Bill of . Complaint be and the same is 
hereby dismissed insofar as it prays for any 
relief against the defendant Frank A. Kraus, 
with costs to be taxed, and further recites there-
in that the Bill of Complaint discloses no cause 
of action against the defendant Frank A. Kraus, 
and that the defendant Frank A. Kraus is not 

40 the holder of title to the premises, with notice
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of any rights and interest and claims of the 
complainant in and to the premises involved 
in this suit, and that the conveyance from Frank 
Hammond to Frank A. Kraus of said premises 
is good and sufficient.

2. The petitioner appeals from the Order or 
Decree of the Chancellor, which decrees or ad- 10 
judges as aforesaid, upon the ground that the 
same is erroneous in that the Bill of Complaint 
does disclose a good and sufficient cause of action 
against the defendant Frank A. Kraus, and that
he, the said defendant Frank A. Kraus, was a 
holder of the title to the premises described in 
said Bill of Complaint, with notices of the rights, 
interest and claims of the complainant in and 
to said premises, and in that the said Order in its 
recital states that the conveyance from Frank 20 
Hammond to Frank A. Kraus of the said prem-
ises is a good and sufficient conveyance, whereas 
said conveyance was made with notice of the 
interest and rights of the complainant, and upon 
the further ground that the findings and decision 
of the Chancellor as set forth in the Order or 
Decree are not based upon any evidence or affi-
davits submitted to the Court by either party.

3. Petitioner therefore prays that the said on 
Decree or Order of the Chancellor may be wholly 
reversed, set aside and for nothing holden, and 
that the petitioner may have such further relief
111 premises as to this Court shall seem 
proper.

ANDREW J. WHINERY,
Solicitor for and of Counsel with 

Complainant-Appellant.

40



16
Answer to Petition of Appeal.

ANSWER TO PETITION OF APPEAL.

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

R o y a l  J. Ma n s f ie l d ,
10 Complainant-Appellant,

vs.
F r a n k  H a mmo n d  and F r a n k  A. 

K r a u s ,
Defendants-Appellees.

The answer of Frank A. Krans, the above- 
named appellee, to the petition of appeal of 
Royal J. Mansfield, the above-named appellant.

This appellee, not admitting the truth of all or 
any of the matters in the said petition of ap-
peal contained, for answer thereto nevertheless 
admits that a decree or order was, on June 4, 
1926, made and entered in the Court of Chan-
cery of New Jersey, in the above-entitled cause, 
for the purposes in said petition mentioned and 
as therein set forth; but as to the substance and 
form of said decree or order, this appellee begs 
leave to refer thereto when the same shall be 
produced.

This appellee is advised and believes that the 
said decree or order is agreeable to equity; and 
he prays that the same may be affirmed with 
costs to be taxed in favor of this appellee.

GARRET VAN CLEVE, 
Solicitor for and of Counsel with 

Defendant-Appellee, Frank A. Kraus.

20

On Appeal 
from the 
Court of 
Chancery.

Answer to 
Petition of 
Appeal.

40



Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

Memorandum Opinion.

MEMORANDUM OPINION.

In Chancery of New Jersey
Between

Ro y a l  J. Ma n s f ie l d ,
Complainant,

and

F ra nk  Ha mmo n d  and F r a n k  
A. K raus ,

Defendants.

20

30

40

Andrew J. Whinery, Esqq for complainant. 
Garret V<an! Cleve, Esq., for1 defendants.

Le w is , V.'-C.
This matter comas- before the Court on notice 

to dismiss complainant’s ¡bill insofar as It prays 
for relief against the defendant, Frank A. Kraus.

The bill sets forth that on December 29, 1922, 
complainant conveyed the premises described 
therein to Frank. Hammond. More: than three 
years thereafter, or on the twenty-seventh day 
o February, 1926, Hammond entered into a con- 
raet to convey, the, same premises to Frank A. 
raus. On the second day of March* 1926, Ham- 
on Save Kraus a deed for the property and

TVn Paid,5 L KraUS the smn of Twenty Thousand 
ars ($20,000.00). Kraus entered possession 

P̂*®mises and started the erection of a 
f !ng t̂ lereon- Ther complainant says that a
he 8J 7 !  i f , 01-6 the fifteenth .of April, 1926, 
of thp i 4.4.6 to Kraus, but sets forth no copy 

e er m his bill. His solicitor contended,
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Memorandum Opinion.

however, that it was a notice to Kraus that he 
considered Hammond the sole owner of the 
premises. He refers to the letter in paragraph 
ten of the hill, but it appears to be simply a 
statement of his conclusions as to the purport of 
the letter. Upon the argument, I asked solicitor 

jq  of the complainant why he had not set forth in 
more detail the contents of the letter. Kraus 
denied ever having received the letter, and dur-
ing the course of the argument it appeared that 
it was addressed to Paterson, N. J., when in fact 
Kraus lives at Kidgewood, N. J. It was admitted 
that the letter was mailed to Paterson, N. J. In 
paragraph eleven complainant says that he com-
municated with Kraus by telephone and was 
informed that he had received the letter, hut 
Kraus denies this telephonic communication.

As soon as Kraus had entered into the con-
tract for the purchase of the property he began 
the erection of a dwelling for a home upon the 
same, which was a notice to everyone that he had 
some interest in the premises. He became obli-
gated for the erection of the building and yet 
complainant took no steps to prevent the con-
tinuation of the work except by a letter which he 
says he sent to Kraus. Had Kraus received the 

30 letter it shows no special diligence on the part of 
complainant. He could have applied to this 
Court immediately for an injunctive order which 
would have relieved Kraus of his contractual 
obligations. Why should Kraus at the outset he 
compelled to litigate when he had no notice of 
any arrangement such as the complainant says 
he had with Hammond? Complainant has re-
mained silent since December 29, 1922, and the 
deed to Hammond given at that time was abso-
lute on its face. I f Hammond held the premises40
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Memorandum Opinion.

by virtue of any trust agreement, as claimed by 
the complainant, and Hammond has been guilty 
of a violation of his trust, the complainant has 
an adequate remedy at law against him. Ham-
mond has filed an answer in this action denying 
any such agreement with complainant.

The motion to dismiss the bill as against the 10 
defendant, Frank A. Kraus, should be granted.

20





Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Between
Roy a l  J. Ma n s f ie l d ,

Complainant,
and

F r a n k  Ha mmo n d  and F r a n k  
A. K rau s ,

Defendants.

On Bill, etc.

BRIEF OF COMPLAINANT-APPELLANT.

Facts.

This is an appeal fro m  an ord er  o f  the Chan-
cellor dism issing the b ill o f  com plain t as against 
the defendant K raus.

The com plainant filed his b ill o f  com plain t 
against two defendants, F ran k  H am m ond  and 
Frank A . K raus. The defendan t F ra n k  A . 
Kraus, through his so licitor, G arrett V a n  C leve, 
served a notice on the so lic itor  f o r  com plainant 
that on M onday, M ay 17, 1926, he w ou ld  m ove 
or an order strik ing out the b ill o f  com plaint 

on the ground ( 1 ) that the C ourt has no ju r is -
diction and ( 2 ) that the bill o f  com plain t d is -
closes no cause o f  action. On the return  day  
°  the m otion, the so licitors  f o r  com plainant 
f  n,, or -fl e defendant F ran k  A . K ra u s appeared  
before V ice-C hancellor V iv ia n  M. L ew is, in  P a t-
prS° i  a®*davits w ere presented  to  the

ou . o testim ony or  evidence w as presented .
e argument w as addressed  so le ly  to  the effi- 

racy o f  the bill o f  com plaint. On June 4, 1926, 
an order was m ade b y  the C han cellor (p e r  V ice -

M ' L ew is ) d ism issin g  com - 
P nant s hill o f  com plaint in so fa r  as it p ra y s
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for any relief against the defendant Frank A. 
Kraus, with costs to be taxed. From this order, 
this appeal is taken.

Allegations of Complaint.
T h e  b ill o f  com p la in t d iscloses  the following 

a lle g a t io n s :
T h e  com p la in an t secu red  title  to prem ises in-

v o lv e d  in  th is su it (a n d  fu lly  described  in com-
p la in t) on  A u g u st  15, 1919.

O n o r  abou t D ecem ber 29, 1922, he conveyed 
sa id  p rem ises  to  F ra n k  H am m on d , o f  Boonton, 
N . J ., bu t re ce iv e d  n o  con sid era tion  therefor 
fr o m  the gran tee .

T h is  con v ey a n ce  w as m ade at the request of 
G reen w ich  B an k  o f  N ew  Y o rk  C ity , o f  which 
the gra n tee , H am m on d , w as then  a vice-presi-
d en t, and  w as m ade to  secure loans made by 
sa id  bank  to  the com p la in an t, the on ly  purpose 
f o r  such con v ey a n ce  b e in g  to  fu rn ish  this addi-
tion a l co lla te ra l se cu rity  to  the bank.

W h e n  th is con v ey a n ce  w as m ade, Hammond, 
the gra n tee , a g ree d  to  re -con v ey  to  complainant 
u p o n  the paym en t to  the bank o f  m onies due it 
fr o m  com pla in an t.

T h e  n otes o f  com p la in an t w ere  renewed by 
the bank fr o m  tim e to  tim e and the bank con-
tinues to  h o ld  them .

C om pla in an t w as in fo rm e d  that on  or about 
F e b r u a r y  27, 1926, H a m m on d  entered  into an 
agreem en t o f  sale w ith  the defen d an t K raus, of 
R id g e w o o d , N . J ., to  sell the prem ises in ques-
t io n  f o r  $20,000, title  to  p ass on  A p r il 28, 1926.

W h e n  th is agreem en t o f  sale w as made, the 
n ote  h e ld  b y  the G reen w ich  B an k  was not then
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due and payable and no dem and had been m ade 
upon com plainant fo r  its paym ents w hen it w ou ld  
come due.

A s soon as com plainant learned o f  this agree -
ment o f  sale “ betw een F ran k  H am m ond and 
Frank A . K raus, he com m unicated b y  letter w ith  
the defendant F rank  A . K ra u s and advised  him  
o f the status o f  the p rop erty , o f  his, the com -
plainant’ s, interest in the prem ises, and o f  the 
fact that the defendant F ran k  H am m ond, under 
the circum stances, had no au th ority  or  p ow er 
to properly  con vey  said  prem ises to him , F ran k  
A. K ra u s.”

On A p ril 15, 1926, com plainant talked on  the 
telephone with the defendan t F ran k  A . K ra u se  
“ and was in form ed  b y  the sa id  F ran k  A . K ra u s 
that he had received  the letter p rev io u s ly  sent b y  
complainant advising him  o f  the status o f  the 
property. ’ ’

A lthough com plainant had notified  G reenw ich 
Bank, Frank H am m ond and F ran k  A . K ra u s  o f  
his d isapproval o f  this p rop osed  sale and o f  
his refusal to consent thereto, the title  w as closed  
and the deed from  H am m ond to K ra u s d elivered  
on A pril 17, 1926, said deed bearin g  the date 
March 2, 1926.

A fter  this conveyance had been  m ade, com -
plainant was in form ed  that the date fo r  c los in g  
the contract o f  sale w as advanced  fro m  the 28th 
day o f  A pril, 1926, to A p r il 17th, 1926, at the 
special instance and request o f  the defendan t 
Frank A . K raus, and com plainant alleges that 
this was done fo r  the pu rp ose  o f  e ffe ctin g  said 
transfer o f  title to  d efrau d  the com plainant o f  

is interest in said prem ises and to  p revent 
him from  establishing his claim  thereto  p r io r  to 
the transfer by  the defendan t F ra n k  H am m ond 
to the defendant F ran k  A . K rau s.
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A lth ou gh  the deed  fro m  com plainant to Frank 
H am m ond w as an absolute conveyance in form, 
it  w as in  fa ct  a m ortg a ge  g iven  to secure to the 
G reenw ich  B ank the repaym ent o f  monies 
loaned  and w as m ade so le ly  fo r  that purpose. 
The sale b y  H am m ond to K ra u s w as without the 
consent or  a p p rov a l o f  com plainant and was 
m ade at a tim e w hen no note or obligation  given 
b y  com plainant to said bank w as due and pay-
able and that sa id  sale w as th erefore  inimicable 
to  and w ithout reg a rd  fo r  the rights o f com-
plainant.

A ft e r  H am m ond had agreed  to sell to Kraus, 
the la tter defendan t entered upon  the premises 
and began  the erection  o f  a bu ild ing which was 
still be in g  erected  w hen this suit w as started.

Prayers.

1. T hat the deed  fro m  com plainant to Frank 
H am m ond dated D ecem ber 29, 1922, he decreed 
to be a m ortg a ge  to secure loans made by the 
G reenw ich B ank to com plainant.

2. T hat the defendants, H am m ond and Kraus, 
be decreed  to  hold  the prem ises in trust for 
com plainant and to  recon vey  them to him upon 
paym ent b y  him  o f  m onies due to  Greenwich 
Bank.

3. T hat sa id  K ra u s be decreed  to be a holder 
o f  title  to the prem ises w ith due notice o f the 
rights, in terests and claim s o f  complainant 
therein.

4. T hat the conveyance fro m  Hammond to 
K ra u s be decreed  null and void .

5. That K ra u s be en jo in ed  from  proceeding 
w ith  the erection  o f  said bu ild ing  on the prem-
ises or  w ith  any other developm ent, scheme,



5

trespass or action concerning the premises dur-
ing the pendency of this suit.

6. That an accounting be decreed from the 
two defendants to complainant.

7. That the damages sustained by complain-
ant by reason of the acts of the two defendants 
be determined by this Court.

8. That other further relief be granted as 
may seem just and proper.

There were also the usual prays relating to 
answering the complaint and the issuance of 
subpoena.

Notice of Motion to Strike Out.

The m otion to strike out is based  on  the f o l -
lowing grou n ds:

1. The Court has no ju risd ic tio n
a. Because there is a fu ll and com plete rem -

edy at law because dam ages are sought.
b. Because noth ing in the con veyan ce  fro m  

complainant to H am m ond gave  K ra u s notice  o f  
complainant s r ig h ts ; because the am ount due 
Greenwich Bank is not stated n or  does com - 
P ainant tender h im self ready, w illin g  and able
o repay this d e b t ; becaues no in adequ acy  o f  

Pnce paid by  K rau s to  H am m ond is shown.
c. Com plainant has adequate rem edy  at law  

B°ankreaCl1 ° f  trUSt H am m ond o r  G reenw ich

f ;  The bil1 o f  com plaint d iscloses 
action because o f  laches. no cause of
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Order Dismissing Bill as to Kraus.
A fte r  recitin g  that the C ourt is  o f  the opinion 

that the b ill o f  com plaint d iscloses no cause of 
action  against K ra u s, that K ra u s is  not a holder 
o f  title  w ith notice  o f  an y  rights and interest 
and claim s o f  com plainant in  and to the prem-
ises and that the conveyance fro m  Hammond to 
K ra u s  is g o o d  and sufficient, the order decrees 
that the b ill o f  com plaint he dism issed insofar 
as it p rays  f o r  an y  re lie f against Kraus, with 
costs.

ARGUMENTS.
N o evidence, e ither b y  affidavit or testimony 

in  open  court, w as presented . The motion was 
addressed  so le ly  to  the efficacy o f  the bill o f com-
p la in t and fo r  the p u rp ose  o f  the motion, all 
a llegations o f  the b ill o f  com plaint are admitted 
b y  the defendan t K rau s.

The notice o f  m otion  to  strike out was based 
upon  reasons specifica lly  set fo r th  therein.

The first o f  these w as that the Court had no 
ju r isd ic tio n  because the com plainant had a full 
and com plete rem edy at law , dam ages being 
sought against K ra u s fo r  trespass. The Court 
d id  not decree d ism issal on  this ground. The 
p ra y er  ( 8th ) in the b ill f o r  the determination of 
dam ages w as incidental to the true relief sought. 
The p r in cip a l p rayers sought a decree that the 
conveyance to  H am m ond w as in equity a mort-
g a g e ; that K ra u s w as a holder o f  title with 
notice  o f  com p la in an t’s r ig h ts ; that Hammond 
and K ra u s hold  the prem ises in  trust for  com-
pla inant and recon vey  said  prem ises to com-
pla inant upon  paym ent b y  him  o f  monies due 
G reenw ich B ank o f  N ew  Y o rk  by  him. A ll other 
p ra y ers  w ere fo r  in cidental re lief. The pnn-
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cipal p ra y ers  c lea rly  seek equ itab le  re lie f. T h e  
prem ises in qu estion  are  situate  in  E n g le w o od , 
New Jersey , a section  w h ere in  rea l estate  va lu es 
are rap id ly  in crea s in g  an d  w h erein  va lu es  w ill 
he fa v ora b ly  a ffe cted  b y  the fu tu re  d e v e lo p -
ments, such as the p ro p o s e d  b r id g e  fr o m  N ew  
Y ork  C ity  to B erg en  C ou n ty . C om p la in a n t ca n -
not secure adequate d am ages in  a co u rt  o f  law  
because the dam ages th ere  a w a rd ed  w ou ld  p e r -
tain solely to  the value as o f  the tim e o f  tra n s fe r  
from  H am m ond to  K ra u s . H e  is en titled  to  the 
reconveyance o f  the p r o p e r ty  u p on  rep aym en t 
o f his debt, so that he m a y  benefit fr o m  the in -
creased values o f  the fu tu re  i f  he d es ires  to  
hold the p ro p e r ty  f o r  such fu tu re  an tic ip a ted  
values.

The second g rou n d  o f  the m otion  is  that the 
Court has no ju r isd ic t io n  becau se  ( 1 ) the deed  
from  M ansfield to  H a m m on d  g a v e  n o  n o tice  to  
K raus o f  M a n sfie ld ’ s in terests  o r  r ig h ts  th e re in ; 
(2 ) the am ount due G reen w ich  B an k  is  n ot sta ted  
and com plainant d oes  n ot ten der h im se lf rea d y , 
w illing and able to  p a y  th is am oun t, an d  ( 3 ) 
com plainant does n ot show  that the am oun t p a id  
by K raus to H am m on d  w as in adequ ate . (1 )  I t  
is unnecessary f o r  the d eed  fr o m  M ansfield  
to H am m ond to set fo r th  the in terests  o r  r ig h ts  
o f M a n sfie ld ; K ra u s  re ce iv e d  actu a l n o tice  
from  M ansfield  o f  the la t t e r ’ s r ig h ts  an d  in terest 
before title  w as passed . C on stru ctiv e  n otice  
is not a lle g e d ; actual d ire ct  n o tice  is a lleg ed  
(see paragraph s 10  and 1 1 ). T h e  C ou rt in  its  
order recites that K ra u s  is n ot a h o ld e r  o f  
title w ith notice  o f  an y r ig h ts  and in terest and  
claims o f  com pla inant in  the p rem ises. T h e  
allegations o f  the com p la in t (w h ich  m ust, on  
this m otion, be assum ed to  be fa c ts )  sp ecifica lly  
allege that K ra u s  d id  have actu a l n o tice  th e re o f.
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T he com plainant h im self gave  such actual no-
tice b y  letter and b y  telephone (see paragraphs 
10 and 11 o f  com p la in t). The telephone con-
versa tion  w as on  A p r il 15, 1926, and, at the 
special request o f  the defendant K raus, Ham-
m ond gave  title  tw o days later, A p ril 17, 1926, 
a lthough the tim e o rig in a lly  set fo r  that event 
w as A p r il  28, 1926, eleven  days later (see para-
grap h s 11, 12  and 13 o f  com p la in t). This prem-
ature tak ing o f  title  b y  K ra u s m ay be presumed 
to  have been caused b y  the telephone conversa-
tion  betw een him  and the com plainant and to 
have been hastened b y  the desire o f  Kraus to 
take title  b e fore  com plainant could  restrain and 
preven t such action  b y  lega l process (see para-, 
g rap h  14 o f  com pla in t). Thus not only does 
the com plaint allege notice  o f  M ansfield ’ s rights 
b y  letter and telephone, but the allegations of 
action  b y  K ra u s im m ediately  fo llow in g  the tele-
phone con versa tion  clea rly  indicate by reason-
able in feren ce  a desire  on  his part to defraud 
com plainant. (2 ) I t  w as not necessary to allege 
either the am ount o f  the debt due Greenwich 
B ank or  that com plainant w as then and there 
ready , w illin g  and able to  repay  it ( see 27 Cyc. 
1031 and cases th ere c ited ). This action is not 
brou gh t fo r  the recov ery  o f  this debt due Green-
w ich  Bank. The debt w as not due and payable 
w hen the agreem ent to  sell w as m ade. The con-
veyan ce b y  M ansfield to  H am m ond was solely 
fo r  the p u rp ose  o f  fu rn ish in g  the Greenwich 
B ank w ith  collatera l security  fo r  its loan; in 
other w ord s it w as g iven  as a m ortgage. I f  the 
debt had then been due and unpaid— which it was 
not— the bank, through  its v ice-president, Ham-
m ond, should have instituted a foreclosure pro-
ceeding. P ittin ger  v. M ayo, 127 A tl. 177, 3 Adv.
R . 163. L loy d , J., E . & A . (unanim ous opinion).

C om plainants filed b ill to foreclose. Mayo 
w as indebted to  banks fo r  loans and deeded
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property  to  P ittin ger, et al., to  hold  as se-
curity fo r  term  o f  one year. “ The notes held 
by the bank * * * w ere due and unpaid
long before  the brin g in g  o f  the present suit. ’ ’ 
“ W hen the year exp ired , no fu rth er  duty 
devolved on the trustees than to hold  the 
property, in the language o f  the agent itself, 
fo r  the benefit o f  the banks and fo r  the 
better securing o f  the paym ent o f  the notes 
held by them. T here w as at the exp ira tion  
o f the year no lim itation  on  the absolute 
character o f  the deed except that w hich 
flowed from  the fendam ental fa c t  that the 
conveyance w as to secure indebtedness. * * * 
The parties w ere le ft at a r m ’s length  in 
the relation o f  debtor and cred itor  w ith 
the creditor hold in g  the secu rity  f o r  its 
deed (m ortg a g e ). It  w as the r igh t o f  the 
complainants, the trustees fo r  the cred itors, 
to avail them selves o f  the security , and this 
they could only do by foreclosing the de-
fendant s right of redemption, * * * the
deed constituted a mortgage and was subject 
to foreclosure as such.

It had no right or au th ority  to  sell w ithout such 
foreclosure proceeding, when the debt w as not
m  , and w ithout the true o w n e r ’s assent. 
Mansfield had the right to redeem  the p rop erty  
(see Vanderhaize v. Hugnes, 13 N. J. E. 244- 
Griffin v. Cooper, 73 N. J. E. 465).

(3) The inadequacy o f  p r ice  p a id  by  K ra u s 
to Hammond is not raised  in the bill. It  is im- 
matenal m this proceeding. M ansfield  does not 

ege that m ore m oney should have been re-
han't w d ?,Pplied against his debt with the 
was i -j.1 6 ,a. ?®"es this sale by Hammond
dicial t v  001186114 and w as § reatly  P rejn - 
2 2 °  fhls I t  w as his righ t and
and h fw  **1. Pay the debt due G reenw ich  Bank and hold the p rop erty  fo r  its an ticipated  in-
wich p ln , va ue 111 the future. N either G reen- 

Bank, nor H am m ond n or  K ra u s had any
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equitable or  lega l righ t or au th ority  to so de-
p r iv e  h im  o f  his p rop erty . H e  seeks the oppor-
tu n ity  to  rep ay  his loan  to  the bank and to ob-
ta in  a reconveyance to  him  o f  the premises 
w hich  w ere put up  as security  fo r  the payment 
o f  the loan. H e  is  entitled  to  it. Even in the 
case o f  person a l p rop erty  g iven  to the bank or 
its agent, as security  fo r  a loan, the bank or its 
agent cannot sell and d ispose o f  such security 
until an d  unless the debt secured  thereby be due 
and payable. S urely , the rule as to real estate 
g iven  as security  is ju st as stringent. Mansfield 
d oes n ot w ant the m on etary  credit against his 
loan  fo r  the sale p rice  o f  this p roperty  5 he de-
sires a recon veyan ce  o f  the p rop erty  itself, upon 
paym ent in  specie o f  his debt. Thus the ques-
tion  o f  in adequacy  is not involved .

(3 ) T h e  th ird  grou n d  fo r  the m otion is that 
com plainant has an adequate rem edy at law for 
an y  breach  o f  trust on the p art o f  the Greenwich 
B ank  o r  H am m ond, its agent. This is untrue. 
A s  above stated, M ansfield  is entitled to a return 
o f  the prem ises upon  paym ent o f his debt. 
K ra u s, h aving  notice o f  M ansfie ld ’ s rights, is in 
no better p os ition  than H am m ond, and the 
equitable righ ts o f  M ansfield  attach to the prop-
erty  in the hands o f  K ra u s  under those facts. 
I f  M an sfie ld ’ s rem edy w ere lim ited to a suit at 
law  fo r  dam ages due to  a v io la tion  o f trust, he 
m ight be com pelled  to  w ait m any months before 
such a case cou ld  be heard, and his damages 
w ou ld  then be lim ited  to  p r o o f  o f  inadequacy 
o f  p r ice  at the tim e o f  the sale o f  premises 0 
K ra u s  b y  H am m ond. H e w ould  be deprive 0 
his righ ts to  the fu tu re  enhanced value of the 
p rop erty , to  the benefit o f  his investment in ® 
land. T o  lim it his dam ages to inadequacy 0 
p rice  as o f  the date o f  sale to K raus wou 
inequitable and u n fa ir  to M ansfield. It wou



permit K raus to reap the benefit o f  the an tici-
pated great increase in  rea lty  values in  B erg en  
County on p rop erty  w hich M ansfield, the true 
owner, desires to seek fo r  h im self.

The fourth  reason  fo r  the m otion  is that the 
complainant w as gu ilty  o f  laches. T h is is not 
true. He was in form ed  that on  or  about F eb ru -
ary 27, 1926, H am m ond agreed  to  sell the p rem -
ises to K raus, title  to pass on  A p r il  28, 1926. 
.ds soon as ho was so in f ovmod, he w rote  a letter 
to Kraus, advising him  o f  his in terest in  the 
premises (see p aragraph  10  o f  b ill) . On A p r il 
15, 1926, he com m unicated w ith  K ra u s  b y  te le -
phone and again advised  him  o f  his in terest in 
the premises. On A p r il 17, 1926, title  to  the 
premises passed from  H am m ond to K ra u s and 
within a very  few  days th erea fter  this action  
was brought. There w as no u nnecessary  delay  
by com plainant; this suit w as started  p r io r  to  
the date orig in ally  set fo r  the c los in g  o f  the 
Hammond to K ra u s tra n sfer  o f  title. The m o-
tion to dism iss the bill w as heard  and argued  
just one month a fter  the date o f  the actual con -
veyance from  H am m ond to K ra u s. N o claim  

aches can prevail under these circum stances.
The order from  w hich this appeal is taken 

recites as findings o f  fa ct that K ra u s is  not a 
o er o title w ith notice o f  com p la in a n t ’s 

8 *n ^ le Prem ises and that the conveyance
t0 K ra u s is g00d and sufficient. 

..U ° f  com plaint c lea rly  a lleges the d irect 
pposite to these findings. N o affidavits o r  p r o o f

v ie w e r  ^ Ure- WaS subm itted to  the C ourt. In  
withom 18 sduatl0n>.these findings o f  fa ct are  
reached V * « ,  oa ildatlon  and are  conclusions 
a n v hl d aby the C ° Urt w ithont the assistance o f  

• ldence w hatsoever. U n der these facts,
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these findings are clearly  im p rop er  and unwar-
ranted.

The ord er  in  this case, now  under appeal, 
p ra ctica lly  d isposes o f  the action  unless it is 
reversed . C om plainant seeks the return or re-
conveyance o f  the p rop erty  upon  paym ent of his 
debt, and he th ere fore  in  this b ill o f  complaint 
p ra y s  fo r  a  decree  that the conveyance from 
him to H am m ond is a m ortgage  that Hammond 
and K ra u s  hold  the prem ises in  trust for  him 
subject to  the paym ent o f  his debt; that the 
con veyan ce  fro m  H am m ond  to K raus be set 
aside and m ade null and void . Thus, in order 
to  secure this rem edy it is necessary that the 
defendan t K ra u s be reta ined  as a party de-
fendant. The decree entered  by  the Court dis-
m issin g  the b ill o f  com plaint as to the defendant 
K ra u s is a final decree  as to him, and therefore 
th is appeal is p rop er  at this time.

LAW.
The law  o f  N ew  J e rsey  is that the court of 

equ ity  m ay declare a deed w hich is absolute on 
its fa ce  to  be a  m ortga ge  and the fact may he 
p rov ed  b y  p a ro l evidence. I f  the intention of 
the p arties  w as that the deed should constitute 
secu rity  f o r  the paym ent o f  m oney, then it is 
deem ed a m ortgage . Papsco v. Novak, 94 N. J. 
E . 642; Cake v. Shull, 45 N. J . E . 208; Hogan v. 
Jacques, 19 N. J . E . 123; Phillips v. Hulsiser, 
90 N. J . E . 308; Winter v. Earl, 52 N. J. E. 52; 
Pittinger v. Mayo, 3 A d v . R ep. 163, 127 Atl. 
177 ; Adoue v. Spencer, 62 E q. 782, 784, and 
m any other cases.

I f  prem ises con veyed  as security , fo r  a debt 
are recon veyed  to  a th ird  p a rty  who has notice 
o f  the righ ts o f  the orig in a l grantor, the new



13

owner also takes title as an equitable m ortgagee. 
See Jacques v. Hogan, 19 N. J . E . 123, 130; 
Frink v. Adams, 36 N. J . E . 485 ; Papsco v. 
Novak, 94 N. J. E . 642.

In order to be a bona fide p u rch aser w ithout 
notice it is necessary  that a th ird  p a r ty  shall 
have paid the entire purchase m oney. N otice 
before actual paym ent o f  the entire purchase 
money is notice b e fore  the c o n tr a c t ; g iv in g  a 
security and executing a bond o r  other ob lig a -
tion fo r  paym ent is not sufficient, how ever. See 
Bridgewater v. Ocean City Association, 85 N. J. 
E. 378 (affirmed 88 N. J . E . 3 5 0 ) ; Paterson v. 
J. D. Loisecms Lumber Co., 92 N. J . E . 569; 
Haughwoit v. Murphy, 22 N. J . E . 531; Leonard 
v. Leonia Heights Land Co., 81 N. J . E . 489; 
Losey v. Simpson, 11 N. J . E . 246; Dean v. An-
derson, 34 N. J. E . 496, 4 K e n t ’ s Com . 179, N ote 
( C ) ; 1  S to ry ’s E q. Jurs. 74 ; 3 S t o r y ’ s E q. Ju rs. 
534; Sargent v. Eureka, AS H un. 19.

A  third party  who takes title  to  prem ises w ith  
notice o f the rights o f  an orig in a l g ra n tor -m ort-
gagor is a p roper defendant in  a suit to  establish  
the rights o f  the orig in a l g ra n tor-m ortg a g or . 
See Clark v. Condit, 18 N. J . E . 358, and cases 
cited, supra.

This is consistent w ith sound reason , fo r  o th er-
wise a grantee hold in g  as m ortga gee  m ight de-
prive the gra n tor-m ortgagor o f  his righ t to 
redeem by  m aking a conveyance to an y  th ird  
person. The g ra n tor-m ortg a g or  (M ansfield  in 
this case) certa in ly  is entitled to  h is  r igh t to 
re eem the prem ises by  the paym ent o f  the debt 

ue reenwich Bank, o f  w hich H am m ond is a 
vice-president.
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Right to Amend.

I n .t h is  case, V ice-C h an cellor  Lew is did not 
^ ^ p iS S S ^ a n  am endm ent m ore  fu lly  setting forth 

fa cts  as to  notice  to  K ra u s, hut m erely  made the 
o rd e r  d ism issin g  the com plaint as to this de-
fendant. The com plainant should have been 
perm itted  to  am end his com plaint in  order to 
set fo r th  the notice  to K ra u s in m ore detail, in 
case the a llegations o f  the com plaint did not 
seem  sufficient to  the Court.

Conclusion.

It  is  th ere fore  resp ectfu lly  subm itted that the 
o rd e r  o f  the C hancellor d ism issing the hill of 
com plaint as to  the defendan t K raus was error 
and that this H on ora b le  C ourt should decree the 
reversa l o f  said  ord er, thereby  perm itting the 
com plainant to  present his case and to obtain 
such rem edy as m ay to  the C ourt seem proper 
in  the circum stances, o r  that the complainant be 
perm itted  to  am end his b ill o f  com plaint, setting 
up  the a lleged  notice to K ra u s in  m ore detail.

A N D R E W  J. W H IN E R Y , 
S o lic ito r  fo r  and o f  Counsel

with Complainant-Appellant.
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Since the preparation of the lorief of the com-
plainant-appellant, an opinion has been prepared 
and filed by Vice-Chancellor Vivian M. Lewis. 
This necessitates the filing of this supplemental 
brief by complainant-appellant.

The matter came b e fore  the C han cellor (p er  
Lewis, V.-C.) on a notice to d ism iss the B ill o f  
Complaint in sofar as it p rays  fo r  re lie f aga inst 
the defendant, P rank  A . K rau s. On such a m o- 
ion, the allegations o f  the com plaint are p re -

sumed to be true. The on ly  question  in vo lved  
is whether the com plaint sets fo r th  an equitable 
cause o f action against K raus.

the facts as set forth in the com-
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Ro y a l  J. Ma n s f ie l d ,
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and

Frank  H a mmo n d  and P r a n k  
A. K ra us ,

Defendant-Appellees.

On Appeal.
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w as closed  (see
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p a ra g ra p h  12 o f  com p la in t). The complaint 
also a lleged  that title  w as passed  on April 17, 
1926, although the agreem ent between Hammond 
and K ra u s p rov id e d  fo r  the closing  o f title on 
A p r il 28, 1926, and although complainant had 
p rev iou sly  thereto notified  K ra u s o f  his interest 
in  the p rop erty , o f  his d isap p rova l o f  said sale 
and o f  his re fu sa l to  consent thereto (paragraphs
10 , 1 1  and 12 ).

2. T he court m akes it appear that Kraus re-
ceived  no notice  o f  com p la in an t’ s rights prior 
to  the tra n sfe r  o f  title  to  K rau s. The complaint 
d e a r ly  show s otherw ise. It  alleges that “ as 
soon  as com plainant w as in form ed  o f  the con-
t r a c t ”  betw een H am m ond and K raus, he noti-
fied K ra u s b y  letter o f  his interest in the prem-
ises and that H am m ond had no authority to 
m ake the sa le ; that on  or  about A p ril 15, 1926, 
he telephoned to K ra u s and w as advised by him 
o f  the receipt o f  the above le tter ; that title 
passed  on  A p r il  17, 1926 (tw o days after the 
te leph on ic com m u n ication ), having been ad-
van ced  fro m  A p r il 28, 1926, at the special re-
quest o f  the defendant, K ra u s (paragraphs 10,
11, 12 and 13).  Thus the com plaint clearly  shows 
n otice  to  K ra u s b e fo re  he took  title.

3. T he court re fe rs  to the allegations in the 
com plain t as to  the letter to K rau s as “ simply 
a statem ent o f  his conclusions as to the purport 
o f  the le tte r .”  T he com plaint alleges that the 
letter advised  K ra u s “ o f  the status o f the prop-
erty , o f  his, the com p la in an t’ s, interest in said 
prem ises and o f  the fa ct  that the defendant, 
P ran k  H am m ond, under the circum stances had 
no au th ority  o r  p ow er to  p rop er ly  convey said 
prem ises to—-Frank A . K ra u s .”  It  is submitte 
that the a llegations o f  the bill are not conclusions 
but are fa cts  as to  the contents o f  this letter, t
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is not necessary to p lead  docum ents in  fu ll i f  
their purport is fu lly  alleged.

4. The court states that K ra u s  den ied  the 
receipt o f  the letter and the telephon ic com -
munication and states that the letter w as ad -
dressed to K raus at P aterson , w hen in  fa ct  
Kraus resided at K idgew ood . T he com plaint 
alleges none o f  these m atters o f  p r o o f. A t  the 
argument on the m otion , no evidence o r  affi-
davits were produced  b y  K ra u s. The conclu -
sions o f the court as to the above item s indicate 
that the court determ ined the issues o f  the case 
without the production  o f  any evidence. H is 
consideration o f  the m atter represents a tria l 
by him without the aid  o f  any  p r o o fs  and w ith -
out perm itting com plainant to sustain  the a lle -
gations o f  his com plaint. T h is w as c lea rly  e rror  
by the court.

5. The court states that K ra u s, upon enter-
ing into a contract w ith H am m ond, im m ediately  
started the erection  o f  a dw elling  on  the p r o p -
erty and that this w as notice o f  his in terest in 
the p rop erty ; that com plainant took  no steps 
to prevent the com pletion  o f  this w ork  except 
to write a le tter ; that com plainant cou ld  have 
immediately sought an in ju n ction  order. T he  
complaint alleges that ((as soon  as com plainant 
was inform ed o f  the making o f  said con tra ct”  
between H am m ond and K rau s, he notified  K ra u s 
y etter o f  com pla inant’ s in terest therein  and

o h!s objections to the sa le ; that on  A p r il  15,
„ ’ e ê êPhoned to  K ra u s and w as in form ed  

0 e lece ip t o f  the above le tte r ; that title 
passed on A p ril 17, 1926, although the date set

erefor was A p ril 28, 1926; and the B ill o f  C om -
lQo«1 *WaS leSS tban a w eek a fte r  A p r il  17, 
m u f m Which biU in junctive  re lie f is  sought. 

mere erecti°n  o f  a bu ild ing  on p ro p e r ty  o f
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another cannot g ive  any rights therein to the 
bu ilder and the ow ner or  equitable owner of 
such p rop erty  cannot be charged  with notice of 
the in terests o f  the bu ilder until he, the equitable 
ow ner, actually  receives such notice. In this 
case there w as no laches on  the part o f com-
plainant. H e  w rote  K ra u s “ as soon  as he was 
in fo rm ed  o f  the c o n t r a c t h e  telephoned him 
sh ortly  th e re a fte r ; he started  this proceeding 
w ithin  ten days a fte r  the telephonic communi-
cation . W h ile  the com plaint does not allege the 
situation  to that extent, the p ro o f, when submit-
ted, w ill d isclose  m ore  clearly  that there was 
no laches, and that com plainant acted promptly 
upon  learn in g  o f  the con tract between Hammond 
and K ra u s and upon  ascerta in ing  that Kraus 
w as erectin g  a bu ild ing  upon  p rop erty  o f which 
com plainant w as the equitable owner.

6. T he court says that i f  Ham m ond was 
gu ilty  o f  a v io la tion  o f  any trust agreement, the 
com plainant has an adequate rem edy at law. 
T he com plaint a lleges that there is no adequate 
rem edy at law  and it is subm itted that this alle-
gation  is correct. The p rop erty  is located in 
E n g lew ood , w here values have been rapidly in-
creasing, due to  the natural grow th  o f  the com-
m unity  and also to  the p rosp ect o f  the new 
b rid g e  in to N ew  Y o rk  C ity, w hich bridge will 
n ot be fa r  d istant fro m  the p rop erty . The com-
plainant, assum ing he p rov es  his interest in the 
p ro p e rty  as alleged, is entitled  to reap the bene-
fits o f  this rap id  increase in  land values. His 
m easure o f  dam ages against Ham m ond in a 
cou rt o f  law  w ould  be lim ited  to inadequacy of 
sale p rice  at the tim e o f  the sale, and this, it is 
subm itted, cannot com pensate complainant for. 
his loss. H e is entitled  to  reap  the benefits of 
his investm ent and it w ou ld  be a gross, inequita-
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ble fraud upon him  to perm it H am m ond and 
Kraus, by  the com pletion  o f  a sale not a p p roved  
by complainant, to deprive  com plainant o f  the 
real fruits, o f  his investm ent. I f  there be an 
adequate rem edy at law  in this case, then the 
same theory should ap p ly  to  all cases w here one 
holds property  in  trust fo r  another and re fu ses 
to reconvey. A  lon g  line o f  cases, cited  in  the 
main brief, holds that one h o ld in g  title  m ay be 
decreed to be m erely  a m ortgagee. A n d  one, 
taking title from  such trustee or  m ortgagee  w ith 
notice o f  the rights o f  the m o rtg a g o r  in  fa ct, can 
obtain no better title than that held by  his 
grantee and th erefore  m ust likew ise be held to 
be in the position  o f  a m ortga gee  to the orig in a l 
mortgagor.

7. The court re fers  to the a llegations in  an 
answer filed by  the defendant, H am m ond. T h is 
answer was not filed until som etim e a fte r  the 
entry o f the ord er d ism issin g  the com plaint as 
to Kraus. C onsequently it cou ld  not have in -
fluenced the court in a rr iv in g  at its decision . 
Moreover, the a llegations o f  an answ er cannot 
in any w ay determ ine the sufficiency o f  the alle-
gations o f  the com plaint under the m otion  d i-
rected to the com plaint.

II. The court determined the real issues of 
the case without giving complainant an oppor-
tunity to present his proofs.

The conclusions reached by  the court are 
ased, at best, upon  m ere statem ents o f  the 

so icitor fo r  the defendant, K ra u s. N o evidence 
was presented. N o affidavits w ere p rodu ced , 
^raus presented no denials o f  fa cts  cla im ed in 

c complaint to the co u rt ; i f  he had done so, 
ssue would have been jo in ed  and a hearing,
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w ith  p ro o fs , du ly  had. It  is  clear, from  a 
p eru sa l o f  the opin ion , that the ord er  o f  the court 
w as not fou n d ed  on  the a llegations o f  the com-
pla int, o r  the su pposed  insufficiency thereof, but 
rather upon  unsu pported  statem ents made in 
court b y  G arret V a n  C leve, so licitor  fo r  the 
defendan t, K ra u s. The op in ion  does not con-
sider the sufficiency o f  the B ill o f  complaint; 
it con siders the issues o f  the case as though a 
tr ia l o r  hearing had taken p lace and determines 
the real contentions as i f  heard on  bill, answer 
and evidence. I t  is subm itted that this is im-
p ro p e r  and that the ord er  should  be reversed 
fo r  that reason.

III. Complainant should have the right to 
amend his Bill of Complaint if this court deems 
it necessary.

N o answ er has been filed b y  K raus. I f  this 
cou rt con siders the a llegations o f  the contents 
o f  the letter insufficient, they  m ay be made more 
specific b y  in serting  quotations fro m  the letter 
or  b y  ad d in g  the entire letter. I f  the allega-
tions as to the telephone conversation  be in-
sufficient, they m ay be m ade m ore  specific. If a 
m ore  definite a llegation  as to the com plainant’s 
know ledge o f  the erection  o f  the bu ilding be re-
qu ired , it m ay be so set forth .

B y  the ord er  d ism issin g  the B ill o f  Complaint, 
w ithout leave to am end, the low er court deprived 
com plainant o f  his righ t to  assert his claim to 
this valuable p rop erty . W ith ou t the benefit of 
any evidential p ro o f, the cou rt decides the issues 
o f  the case and denies the com plainant his in-
terest in the p rop erty . T h is is a g ross injustice 
to  com plainant. I f  the B ill o f  Complaint be 
deem ed insufficient by  this court, the order 
should, even in  that case, be reversed  to the ex-
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tent that the com plainant be perm itted  to  am end 
his complaint. Ju stice  dem ands that com pla in -
ant be given the righ t to am end i f  his B ill o f  
Complaint be deem ed insufficient.

Conclusion.

It is respectfu lly  u rged  that f o r  the reasons 
set forth  in the m ain b r ie f, as w ell as those 
herein presented, the ord er  o f  the C hancellor, 
dismissing the B ill o f  C om pla int in so fa r  as it 
refers to the defendant, K ra u s, should  be re -
versed to the end that com plainant m ay have the 
opportunity to present his p r o o fs  and that this 
case m ay be determ ined upon  its equitable 
merits.

R esp ectfu lly  subm itted,
A N D R E W  J . W H IN E R Y , 

S olic itor  fo r  and o f  C ounsel w ith 
R oyal J. M ansfield, C om pla inant-A ppellant.








