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TAXATION
 

"It had been my hope to be able to recommend the abolition of the State school 
tax, and to propose ways and means whereby this could be accomplished. The 
beginning made by the last session of the Legislature in removing $4,000,000 from 
this tax and thereby saving every property taxpayer eight points in the annual 
property tax levy was an encouraging and progressive start. I had planned to 
urge that you complete the program this year. The recent decision of the Court 
of Errors and Appeals, pertaining to the distribution of delinquent railroad tax 
interest, deprived us, however, of a large part of the money necessary for the 
complete removal of the State school tax. I regret, therefore, that I am unable to 
suggest at this time ways and means of removing this tax without the imposition 
of new taxes. This is particularly disappointing because of the unique legal grounds 
npon which the court came to its amazing decision. 

"The Commission on State Tax Policy will file its first annual report with you 
within a few days, and will recommend, among other proposals, a way to resolve 
the conflict between State and Federal law as it pertains to the State bank stock 
tax. As you will recall, the Legislature of last year passed an act, as a companion 
measure to the so-called "Corporate Net Worth Tax," exempting all intangible 
personal property from taxation, with some necessary exceptions. As the law now 
atands, therefore, the capital stock of both State and national banks remains taxable 
under the State bank stock tax at 7.5 mills, while all other intangible personalty in 
the hands of individuals and in competition with national banks, is tax exempt 
under the new law. 

"While this circumstance was well known to the State at the time the 'Net Worth 
Tax Act' was passed; and was fully explained in the report to the Legislature by 
the Commission on Taxation of Intangible Personal Property, the present situation 
violates an old Federal rule; namely, that the shares of capital stock of national 
banks cannot be taxed at a rate in excess of that imposed on other moneyed capital 
in the hands of individuals and in competition with national banks. This places 
our banks in a position whereby they may be unable to pay this year's bank stock 
.tax (amounting to some $942,000 in 1944) without risking personal liability on the 
part of the directors for an illegal disbursement of bank funds. This condition 
must be remedied at once; and I commend the proposals of the Commission on 
State Tax Policy to your consideration. 

"There is one other matter that may come before you. There have been numer­
ous requests to alter certain portions of the 'Net Worth Tax Act,' passed by you at 
the last session of the Legislature. This act has been, on the whole, very well 
received; but some of the corporations affected by the act-particularly large 
holding companies, personal holding companies and some investment trusts-feel 
that certain adjustments are necessary. This may well prove to be the case. It 
is impossible to foresee all the implications of large-scale tax legislation-particu­
larly where we have had no previous experience with this type of tax. I would, 
nevertheless, strongly suggest to you, that we wait for one full year's experience 
under this act before any amendments are attempted." 

-GOVERNOR WALTER E. EDGE. 

Second Annual Message 
to the Legislature, 
January 8, 1946. 
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STATE OF NEW JERSEY 

LAWS (19-4:5) CR. 157 

AN ACT creating a Commission on state Tax Policy. 

BE IT E~ACTED by the Senate and General Assembly of the State of New 
Jersey: 

1. A Commission on State Tax Policy is created which shall consist of 
seven members, one of whom shall be a member of the Senate to be appointe'a 
by the President of the Senate, one a member of the General Assembly to be 
appointed by the Speaker thereof, and five citizens of this State to be 
appointed by the Governor, each of whom shall hold office until the second 
Tuesday of January following the date of his appointment; except that the 
first members shall be John F. Sly, of Princeton; David Van Alstyne, Jr., of 
Englewood; Jacob S. Glickenhaus, of Newark; W. Paul Stillman, of Newark; 
Korman F. S. Russell, of Burlington, and two other members to be appointed 
by the Governor, and they shall hold office until the second Tuesday of J anu­
ary, one thousand nine hundred and forty-six. 

2. Vacancies caused otherwise than by expiration of terms shall be filled 
for- the unexpired term only. :Jlemhers shall serve without salary but shall be 
reimbursed for traveling and other expenses actually and necessarily incurre<;l 
in the performance of their duties. 

3. The commission shall engage in continuous study of the State and local 
tax structure and related fiscal 'problems, with particular attention to (a) all 
laws relating to the assessment and collection of taxes in this State; (b) all 
proposals for change in such laws; and (c) the impact of Federal tax laws of 
the State financial structure. 

-I:. The commission shall determine the respects in which the existing tax 
laws may be simplified, modified, rearranged, consolidated and revised to 
insure greater efficiency in the assessment and collection of all taxes. 

5. The commission shall report annually on the second Tuesday in J anu­
ary to the Governor and the Legislature, setting forth the result of its studies 
of the preceding year and shall make such recommendations, as it shall deem 
fit, for changes in our laws relating to the ass~ssment and collection of taxes 
and for sound and equitable methods of supporting the public services. 

6. The commission may hold hearings in any part of the State, and by its 
subpcena may compel the attendance of witnesses and the production of books, 
papers and records. It may draft necessary legal and clerical assistance from 
any State department as may be required. It may engage such competent 
counsel and expert advisors on the subject of ta;.;ation as it may deem necessary 
to the proper accomplishment of the purposes of this act; provided) that the 
compensation to be paid such counselor advisors shall at all times be within 
the limits of the appropriation made therefor. 

7. There is appropriated to the commission the sum of ten thousand dol­
lars ($10,000.00) for the fiscal year ending June thirtieth, one thousand nine 
hundred and forty-six. 

8. This act shall take effect immediately. 
Approved	 April 12, 1945.
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LETTER OF TRANSMITTAL 

COMMISSION ON STATE TAX POLICY 

20 NASSAU STREET, PRINCETON, NEW JERSEY 

February 28, 1946. 

To the Governor and Members of the Legislature: 

The Commission on State Tax Policy transmits herewith its first 
report to the Governor and to the Legislature as authorized and 
directed under Laws of 1945, ch. 157. 

In last year's report of the Commission on Taxation of Intangi­
ble Personal Property (of which five of the present Commissioners 
were members), attention was called to important and necessary 
adjustments in the tax structure of the State which were in the 
nature of "unfinished business." These adjustments were listed 
as follows: 

1. The taxation of tangible personal property used in business 
(inventories, machinery, equipment, raw material, etc.) was thought 
to be as erratic as the tax treatment of intangible personal prop€rty. 
The report stated: "Though neither as extreme nor as drastic as the 
intangible problem, 'tax lightning' is a real hazard on [tangible] 
business personalty and has the additional danger of being more wide­
spread, more consistently and more continuously applied and equally 
subject to abuse and discrimination." 1 

2. The complete exemption of intangible personal property from 
taxation recommended by the Report and subsequently enacted into 
law by the Legislature (Laws of 1945, ch. 163), left unanswered im­
portant questions pertaining to the taxation of intangibles in the hands 
of individuals. The Report stated: "At present they offer no problem 
as compared to corporate-held intangibles, but their exemption from 
taxation, nevertheless, raises important questions of both policy and 
methods." 2 

1 New Jersey, Commission on Taxation of Intangible Personal Property, Report 
(March 26, 1945), Trenton, New Jersey, 1946, p. 85. Hereafter cited Report (March 26, 
1945). 

2 Report (March 26, 1945), p. 86. 
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3. Among the questions pertaining to the taxation of intangibles 
held by individuals was the effect of their exemption from taxation on 
the constitutionality. ofthe.present bank stock tax (R. 8.54:9-1 to 
54 :9-18). The Report emphasized that the State could tax national 
banks only to the extent authorized by Congress in the Federal statutes 
(R. S. 5219; 12 rJ. S. C. A., sec. 548) ; and added that "it is quite 
probable that the complete exemption of all intangible personalty held 
by individuals in New Jersey will create a substantial basis for 
litigation in which the bank stock tax could be declared unconstitu­
tional as to national banks";3 and 

4. The Report further stated: "The taxation of farm and household 
personalty is still another field. which requires thorough examination 
and adjustment. This is of great imparlance to our rural counties and 
of equal imporlance to our suburban areas. Particularly in the matter 
of household personalty, the Commission has been impressed with evi­
dence of the greatest discrimination and neglect-not only as among 
municipalities, but among individual taxpayers themselves." 4 

The Commission o'Y8 State Tax Policy has given consideration to 
each of these problems in preparing its recommendations to the 
Governor and to the Legislature for this year. It considers the 
question of the taxation of tangible personal property used in 
business as perhaps the most important tax problem before the 
State. There can be no question but that the removal of "tax 
lightning" as it applied to intangible personalty, the adoption by 
the Legislature of a reasonable corporate net worth tax, and the 
continued absence of income or sales tax'es-, have helped to make 
New Jersey a "favorable tax State" from the standpoint of 
operating business. This condition should aid the development of 
maximum prosperity and full employment opportunities-major 
considerations in establishing a tax structure for any industrial 
State, and particularly significant in a period of industrial reloca­
tion (of both labor and capital) which characterizes the present 
reconversion period.~ 

3 Ibid., p. 86. 
4 Ibid., p. 87. 
5 Recent studies on comparative tax costs have developed another factor which, 

while still helping to make -New Jersey "a favorable tax State from the standpoint 
of operating business," is not as comforting as those factors mentioned above. The 
application of New Jersey property tax rates to the full value of all taxable real 
estate and personal property owned by business firms would in most instances produce 
an excessive tax. The average property tax rate in the State was $4.74 (1944) for 
each $100 of valuation taxable. This means a potential tax liability amounting to 4.74 
per cent of the value of real and tangible personal property each year; and many of 
New Jersey's most highly industrialized areas have property tax rates in excess of the 
average State rate. 

Property taxes account, moreover, for most of ·the taxes paid by business in New 
Jersey. While corporate business now pays a tax upon net worth, this tax is neither 
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But the present ad	 valorem tax on business tangibles (inven­
~s 

)D	 
tories, machinery, livestock, equipment, raw materials, goods in 
process, finished products, etc.), assessed and collected locally andto 

gl taxed at the local rate, provides opportunities for" tax lightning" 
es even more serious, perhaps, than the abuses so long associated with 
te the similar taxation of intangibles. As municipal demands for 
Id revenue increase (as they must during a period of rising prices, 
or long-deferred capital needs, and the urgency of neglected repairs 
u- and improvements), tangible personalty used in business will be 

particularly vulnerable to new and additional tax demands from 
local governments. Recent experiences in Newark and elsewhere 
have emphasized this tendency, which, with the present high tax 
burden on real estate and the removal of intangibles from the local 
tax base will doubtless increase; and will tend, moreover, to effect 
unevenly a comparatively small group of taxpayer.:s whose business 
personalty is both large and easily accessible. 

The correction of this condition will remove the last important 
tax obstacle to operating business in New Jersey. It will require, 

to however, a very large adjustment in the State tax structure. It 
~e will not only involve replacement revenue of some $26 millions,
he 

t; 
I· the possible substitute of a new tax affecting some 60,000 partner­
~1ll ships and individual proprietorships, and a distribution program
lle that would protect each municipality from losses due to the repeal 

or modification of the present tax on business tangibles; but it 
might also require adjustments in the new Corporation Business 

e Tax Act (Laws of 1945, ch. 162) and extend to farm and household 
e personalty as well. 

of The Commission on Taxation of Intangible Personal Propf}rtyof was well aware of these implications, and realized that practicallyor 
no data was available upon which to base such a program. Ital accordingly recommended to the Legislature that the general tax 

a­
nt	 act be amended to provide that the table of aggregates (as com­

large nor burdensome. Six New Jersey corporations reporting to the Commission on 
Taxation of Intangible Personal Property showed that their total taxes in New.Jersey 
for 1944 (exclusive of unemployment compensation taxes), amounted to SUbstantially 
less than their income and excise taxes alone would have amounted to had these 
businesses been located in New York or Massachusetts (Report, [March 26, 1945], p. 
39). While these comparisons were made before the recent change in corporation

~~h, . ,	 taxes (Laws of 1945, ch. 162), they would require little modification today.
Dint A recent study of comparative tax costs (New York City, Department of Commerce,
!:rhe Report on Relative Tax	 Costs within Seven Selected Cities for Three Groups 0/
~eal Manufacturing Industries	 (New York, September, 1944), indicates that Newark ranka 
uce second in tenus of state and local taxes (1944) among the seven cities considered. It
for is, however, significant, that both the highest and the lowest tax paid by individual 

corporations included in the study, were found in Newark. In actual practice, the
of New Jersey property tax provisions are rarely applied in full measure. For thisthe reason, any tax comparisons between New Jersey locations and locations in other 

States can be based only upon actual tax practices as they are applied to actual 
business firms. In instances where this has been done, New Jersey has usually be~D 

found to be a "favorable tax State." . 
IX 
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piled by the county boards of taxation) should present a break­
down of the value of personal property assessed, showing in 
separate columns: 

a. Value of household goods and chattels assessed; 
b. Value of farm stock and machinery assessed; 
c. Value of stocks in trade, materials used in manufacture and any 

DYother personal property assessed under section 54 :4-11. 
d. Value of all other tangible personal property used in business 

ess
assessed. 

The Legislature accepted this recommendation and the general 
tax act was amended accordingly (Laws of 1945, ch. 163, sec. 8).6 
The assessment date remains, however, October 1, and the tables 
of aggregates cannot be made available until sometime following 
April 10 of the succeeding year. vVhilethe Commission has given 
considerable thought to this problem, it has not yet had access to 
the necessary data upon which to base recommendations-and 
probably will not have until late in 1946. It has decided, therefore, e,
that if the forthcoming data proves to be both adequate and avail­ dI­
able, the Commission's studies in this field shall be completed in m
time to make recommendations pertaining to the taxation of of 
tangible business personalty and related subjects to the 1947 47 
Legislature.T 

This decision left two other fields of "unfinished' business" open len 
to the Commission-first, the potential tax treatment of intangible ble 
personal property in the hands of individuals; and second, the . the 
effect of the present exemption from taxation of intangibles in the the 
hands of individuals on the constitutionality of the State bank mk 
stock tax. These two problems have accordingly occupied the the 
major time of the Commission during the past year, and the follow­ )w­
ing report contains the Commission's recommendations pertaining . 

mg 
to these matters in so far as they can be treated at this time. Their leir 
solution involves three types oJ intangibles classified according to ~ to 
their ownership or to their use: I 

6 The State Director of the Division of Taxation has already required, for the first firs
time in the history of the State, that the county Abstract of Ratables for 1945 list i lis
"Value of Personal Property Assessed" (column 5) with a breakdown between tangible 

~ibl.
and intangible personal property. 

7 It will be noted that the above data, when collected and available, will show the 7 th 
amount of classified personal property assessed, but it will not show the amount lOUD 
assessable. It will be necessary to develop this information. Tangible personalty held hel
by corporations could be easily obtained from data collected in the administration of ~n c
the corporation business tax, but some time and effort will be required to develop the b th 
necessary information for other forms ot business. 
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First} the taxation of intangibles held by bUBine~ partnerships or 
individual proprietorships; 

Second, the taxation of intangibles in the hands of individual In­
vestors; and 

Third, the taxation of intangibles in the hands of individuals and in 
comPBtition with national banks. . 

y 

The Commission	 feels that a decision pertaining to the taxation 
ss of intangibles in the hands of partnerships and individual pro­

prietorships must await the settlement of the tangible business 
personalty problem outlined above. It may prove to be desirableal 

6	 to maintain the present exemption, and to substitute an in lieu 
tax-as was done with corporate held intangibles upon the adop­
tion of the corporate net worth tax. The practical tax aspects of 
such a proposal, however, remain to be tested in the light of data 
which (as has been pointed out) is not at present available; as well 
as upon the development of a distribution formula that would 
satisfy local fiscal requirements. 

In considering the taxation of intangibles in the hands of 
individual investors, the Commission must repeat a principle that 
it has stated on other occasions: Intangible personal property, 
whatever its ownership may be, cannot be taxed fairly or effec­
tively on a capital basis-in other words, a classified ad valorem 
property tax on intangibles is neither practical nor desirable in 

I 
en New Jersey. The Commission on Taxation of Intangible Personal 
Ie Property set forth the following reasons (among others) to sup­
e port this position:8 

he 
The administrative difficulties are so formidable as to make its suc­;nk 

cessful administration highly doubtful, e$pecially in a heavily indus­he trialized "bridge" state like New Jersey. 
w-

The uniformity requirements of the State Constitution-whichg 
apply only to property taxes-would not permit any difference of treat­elf 
ment as between large and small holders of intangible personalty nor as to 
between corporate and unincorporated business, although such dis­
tinctions may be useful and desirable. 

rst There is at least considerable doubt as to whether a property tax on 
list 
ible intangibles could make a fully effective distinction as between business 

and residence in New Jersey, particularly as to members of a partner­
the ship. But such a distinction may be useful and necessary if the State 
unt 
eld	 is not to undertake to revamp its entire tax structure at a single stroke. 
of 

the 
• Report (March 26, 1945), pp. 3.5-36. 
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From the viewpoint of comparative tax burdens, the predominant
 
trend of the States throughout the United States has been to abandon
 
entirely the taxation of intangible personalty as property..
 

A classified ad valorem tax [on intangible personal property] re­

ceived summary and adverse consideration from the 1942 Legislatnre.9
 

ed 
The Commission agrees with these opinions and is not prepared lof 

to recommend the general taxation of intangibles in the hands of ~on 
individuals on a capital basis. Not only does this form of taxation ral 
seem unsound (for the reasons stated above), but constitutional es 
restrictions might well prevent the classification for tax purposes r~.s
of intangibles, on the sole· basis of ownership. Strong arguments ~l-

have been advanced for the permanent exemption of such intangi­
bles; but the Commission feels that the matter should be con­ ~~ 
sidered as a part of the broader adjustments pertaining to tangible US 
personalty, and until this is possible, it has no recommendations 
to submit. 

It is necessary, however, that a portion of this problem be 
treated at once; namely, the taxation of intangible.s in the hands IS 

of individuals and in competition with national banks. This is ra­
due to the fact that as part of the program including the Corpora­ re 
tion Business Tax Act (Laws of 1945, ch. 162), the 1945 Legislature op­
enacted chapter 163 which exempted all intangible personal prop­ ur­
erty from ad valorem taxation except bank stock and certain insur­ tax 
ance company ratables. This brought the present bank stock tax the 
(R. S. 54 :9-1 through 54 :9-18), 7.5 mills on the true value of the the 
capital stock of State and national banks, into conflict with the . ks 
Federal rule providing that the shares of stock in national banks tyed 
cannot be taxed at a rate exceeding that imposed on other moneyed mto 
capital in the hands of individuals, where such capital comes into ,. 12 
competition with the business of national banks (R. S. 5219; 12 
U. S. C. A., sec. 548). 'the 

This condition was well known at the time of the passage of the 'ully 
Corporation Business Tax Act and .related laws, and was fully !ngi­
explained in the report of the Commission on Taxation of Intangi­ it is 

: the ble Personal Property.l0 As the law now stands, therefore, it is 
very likely that State and national banks cannot legally pay the 3 to 
present bank stock tax without subjecting. their directors to I 

e pro-
could 

9 The Joint Legislative Committee reported adversely on the grounds that the pro­ hear. 
posed bill would impose "new and additional taxes" and that the "objections" could ensiv~ 

not be overcome by amendments (Report (typed), January 12, 1943). The public hear­ lms tc 
ings held by the Committee, December 13, 1942 (108 pages, typed), developed extensive handE 
controversy over exemptions and exclusions. This problem, alone, offers what seems to 
the Commission to be an almost insuperable obstacle in taxing intangibles in the hands 
of individuals on a capital basis. 

10 Report (March 26, 1945), pp. 86·87. 
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I

personal liability for an illegal disbursement of the bank's funds. 
The proceeds of the tax, totaling $1,119,410 in 1945, are divided 
equally between the respective counties and the municipalities in 
which the banks are located (Table 1, p. 4). The question involves 
difficult legal and administrative questions to which the Commis­
sion has given careful consideration. It also involves Federalled 
restrictions with	 respect to either property or income as the taxof 

ou base. 

ral The choice between a property and an income tax upon compet­
ing moneyed capital, permitted by Federal law, is from NewBes 

Its	 Jersey's standpoint more apparent than real. Whatever the merits 
of either method may be, the Cqmmission is well aware that New~i-
Jersey is not at present inclined to consider a tax on or even 
measured by income. The bank stock tax, moreover, is on the bank~~ 

us	 shares as property, and an income tax on competing moneyed
 
capital would fail to meet the Federal requirement, unless banks
 
were similarly taxed. In spite of the Commission's reluctance to
 
tax intangibles asproperty, New Jersey practice and the Federal
 
rule seem to limit the Commission to consideration of the" true
 
value" of competing moneyed capital as a measure of the required
 
tax within this limited field of intangible personalty. The Com­

mission's conclusions and recommendations concerning this com­

plex question are contained in the following report.
 

In considering at this time, therefore, the taxation problems 
pertaining to intangibles which are at present exempt from taxa­
tion, the Commission respectfully suggests the following pro­
cedures: 

1. The taxation of intangibles held by partnershsips or individual 
proprietorships should become part of the larger problem of the taxa­
tion of business personalty, with the hope that either a substitute tax 
or a modified property tax may be developed which will embrace both 
tangible and intangible personal prop€rty-as the net worth tax did inthe 
part for corporate held intangibles. lly 2. It must be recognized that the taxation of intangibles in the hands 

g~­ of individuals cannot be fairly or effectively accomplished by a property 
t is tax. They are, moreover, already taxed in part, as a portion of the net 
the worth base of corporations, and any further tax treatment (if desir- . 
to able), should await decisions pertaining to the adjustment of tangible 

personalty, which may also require modifications of the net worth tax. 
pro­

could 3. The taxation of intangibles (moneyed capital) in the hands of
 
ear·
 individuals and in	 competition with national banks must be facednsive
 
s to immediately. This is the core of the conflict between Federal statute
 

and.8 and the present State bank stock tax, and forms the basis for the major 
part of the following report and recommendations.

XllJ 
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The Commission ha'S spent much time on other matters that have
 
come before it for attention. Among these have been numerous
 
requests for modifications in the Corporation Business Tax Act
 
(1945). For the most part these requests fall within the following
 
categories:
 

1) Adjustment of the allocation prOVISIon of section 5 (b) of the the 
Corporation Business Tax Act, requiring the net worth of domestic stie 

~blecorporations to be allocated on a basis which attributes all intangible
 
personalty to New Jersey. This is urged particularly by corporations
 
which deem it necessary to operate in foreign countries through sub­

sidiaries, as well as all domestic corporations holding large blocks of
 
intangibles.
 

2) Permission for corporations to file consolidated returns in report­

ing their tax liabilities under the act. This is particularly urged by
 
large domestic corporations which operate through subsidiaries in New
 
Jersey, otherwise have few tangible assets in the State, and have experi­

enced a very substantial increase in their State taxes under the new
 
law.
 

3) Provision for a special allocation factor for financial corporations, lons, 
icbsuch as personal holding companies and investment companies, which 

do not fall within the statutory classification of "regulated investment ent 

companies." 
4) Modification of the gross receipts factor, in allocation of net net 

8 forworth under Section 6, by adjustment of the sales attribution basis for 
Ltionall corporations to give more weight to selling activity and the location
 

of customers.ll
 

I theIn the enactment of legislation of such far-reaching effects as the 
theCorporation Business Tax Act, it is impossible to foresee all the 

implications as they may effect individual businesses. Some in­ lU­

equities were implicit in the process of transition from the old I old 
pactproperty tax. While every care was taken to determine the impact 
~efulof the new tax on all types of corporate enterprise, and careful 

estimates made as to the potential yield, it is not possible to speak ,! peak 
.Thewith full assurance where there is no experience as a guide. The 
Com-Commission has therefore taken the position that it will recom­
I fullmend no changes in the Corporation Business Tax Act, until a lull 
~ime.year's operation under the act has been completed. At that time, 
Iyer~the Commission will give the fullest consideration to all taxpayers 
Com­

11 Several of these requests were fil~d with the Commission by the Special Com­
~ Nev.mittee to Revise the New Jersey Corporation Franchise Tax Law of 1945, of the New 
~o th.Jersey State Chamber of Commerce, in a formal statement Suggested Changes to th~ nd INew Jersey Corporation Franchise Tax Law (Jan. 17, 1946), 14 pp. mimeo.; and a Ie Ta.:companion statement Proposed Amendments New Jersey Corporation Franchise Ta:;; 

Law (Feb. 7, 1946), 2 pp. mimeo. 
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who may have proposals for modification of the act; and will make 
such recommendations to the 1947 Legislature as may seem to be 
appropriate. 

On February 8, however, the Commission held a hearing at the 
request of the Special Committee to Revise the New Jersey Cor­
poration Franchise Tax Law of 1945, of the New Jersey State 
Chamber of Commerce, to discuss the question of recommending 
some of the above proposals to the Legislature during the present 
session. Those speaking for the Committee felt that the present 
law contained substantial inequities which required excessive pay­
ments on the part of some taxpayers, and worked injustices as 
between domestic and foreign corporations. They further pointed 
out that inasmuch as a lien applied to the new taxes as of January 
1 of each year, the alleged unequal and excessive treatment would 
continue at least two years, unless corrected during the present 
session.12 

While the Commission conceded that there might, in some cases, 
be a foundation to these claims, it lacked, at present, any data upon 
which to meas'ure the effects of the adjustments proposed. It 
seemed clear, however, that should the adjustments be allowed, a 
substantial loss in revenue would accrue to the State, which might 
have to be corrected by an increase in the rate. The Commission 
was, therefore, unwilling to propose amendments until data aris­
ing from a year's experience under the act were available. It did, 
however, entertain a suggestion from the Committee that the date 
upon which the lien applies (January 1) be moved forward into 
the ensuing year (for that year only) so as to give the Legislature 
an opportunity to make such amendments as it deemed appropri­
ate, and, at the same time, to protect the taxpayer from two years 
of allegedly excessive taxes by avoiding the application of the 
lien in 1947 until the Legislature had considered the question. The 
special committee of the State Chamber will prepare an amend­
ment to this effect, and upon examination the Commission will 
recommend such further action as it deems best at this time. 

Tax lien foreclosure is probably as thoroughly enmeshed in the 
cobwebs of legal antiquity as any other public matter. For many 
years, there has been pressure in and out of the Legislature for 
the enactment of an in rem foreclosure procedure. Such a pro­
cedure would provide an in'expensive, speedy and safe method of 

12 See WiZentz v. Hendrickson, 135 N. J. Eq. 244, 38 AU. (2d) 199 (1944); Jersey City 
v. State Board 01 Tax Appeals, 133 N. J. L. 202, 43 AU. (2d) 799 (1945). 
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restoring tax delinquent property to its- appropriate use. For all 
practical purposes such property has been abandoned by its owner 
and yet, prior to foreclosure, it cannot be transferred to any suit­
able economic use. 

From the standpoint of municipal finance, tax liens which have 
been bought in by the municipality and remain on its books unfore­
closed present the unhappy prospect of an annually resulting 
liability for State and county taxes, which are apportioned on a 
base including these so-called ratables. But in many cases present 
costs of foreclosure are so high as to prevent the liquidation of the 
liens. In an effort to ameliorate this type of situation, the Fiscal 
Supervision Act supplement [Laws, 1941, ch. 75] requires the use 
of a double tax list but is applicable only to certain municipalities 
which are subject to the Fiscal Supervision Act [Laws, 1938, ch. ,. ,
127]. The double tax list entails the identification of property on 
which taxes levied through the three years immediately preceding 
have not been paid in whole or in part and the listing of such 
property on a so-called "inactive" list. For the purpose of appor­ r­
tioning State and county taxes, properties on such inactive lists !s 
must be excluded from the base. The device is an awkard one at it 
best and was acceptable solely because of the limited situation to fo 
which it applied. It does indicate, however, an important aspect ct 
of the problem of tax delinquent property. 

If an in rem foreclosure law were to be adopted, it should be e 
coupled with legislation for the effective disposition of the tax lX
reverted lands, much of which will be found to be sub-marginal in III

. 
character. California has gone a long way in this direction with a a 
system of classification of such tax reverted lands according to to 
soil characteristics and general economic potentialities, including 
possible public uses. Depending upon such classification, the uses 
and disposition of tax reverted property is controlled for its most 
suitable economic use. Such control is designed to prevent, so far ar 
as possible, the return of such property to delinquent tax status. llS. 
This is a problem that has long been in need of legislative atten­
tion, and the Commission's findings and recommendations with lth 
respect to it appear in Part II of the report. 

The problem of equalizing assessed valuations in the various ~us 
taxing districts of the State is one of the oldest that has confronted ~ed 
New Jersey. From time to time _various efforts have been made de 
to achieve a measure of equalization, and machinery now exists, .ts, 
so far as the statutes are concerned, that is designed to equalize e 
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assessed valuations within the various counties and even among 
the counties. The failure of this machinery is common knowledge. 

The effect of the inequality of assessment ratios among the 
i	 : various municipalities of the State is particularly serious in New 

Jersey because of the fact that county and State and joint school 
district taxes are levied among the municipalities according to 
assessed valuations. There is obviously a strong temptation to 

~ 
I .a.	 evade a measure of these apportioned tax'es by deliberately 

depressing assessed valuations. Additional stimulus in the samet 
e	 direction is afforded by formulas for the distribution of State 

financial aid to municipalities upon tbe basis of assessed valua­I 
tions, such as the formula for relief grants and the various pro­
posals for State aid in support of a foundation school program. 

While the problem of equalization is an extremely difficult one, 
it is clear that so many significant financial relationships are 
distorted by inequality of assessed valuations that a solution is 
basic to an effective approach to many other matters of State tax 
policy. Anything like a State-wide reassessment is impractical. 

s The purpose might be, however, to develop techniques of equaliza­
t tion which would make it possible to operate the existing machinery 

to advantage, For example: A promising method of relieving the 
t pressure for artificially created assessment inequalities might be 

. to abandon assessed valuations as the basis of apportioning State 
and county tax burdens among the taxing districts. This has beene 

x accomplished in Connecticut through the use of expenditures for 
local purposes (in place of assessments) as the apportionment 

a basis. The implications of such a method in this State appear to 
o be worth investigation. 
g The revitalization of the existing State equalization function is 
s also a promising field of study. This wo.uld require the develop­
t ment of techniques, some of which are already available, for use 
r in the preparation of an equalized State table of aggregates. It is 

~s, possible that a reasonably inexpensive procedure might be worked 
up for this purpose. If successful, it would mean that)ocal assess­

h ment practices would remain undisturbed; but that the apportion­
ment of State and county taxes would be made on the basis of 
equalized valuations. The same equalized valuations would, of 
course, be available for use in connection with formulas distribut­
ing State aid. This is another large project that would take some 
time to perfect, but the Commission would like to record it as a 
program that must sometime in the near future receive the atten­
tion	 of the Legislature. 

• 
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The Commission regrets that it cannot present recommendations 
on more of these problems to tbis session of the Legislature. The 
limitations of time and staff have required that its efforts be con­
centrated on the pressing matter of the State'bank stock tax, and 
the less difficult problem of tax lien foreclosure. The Commission's 
conclusions and recommendations on these matters are found in 
the following pages. It seems fitting, however, to conclude tbis 
letter with the admonition of the ,former Commission on Taxation 
of Intangible Personal Property: 

It is impossible to treat any portion of the ~ew Jersey tax structure 
and not raise large ancillary problems, some of which are more sig­
nificant than the one under consideration. It has been beyond the ~. 

facilities of the Comml:<Jsion to do more than it has proposed and at 
e 
t 

the same time inform itself on the great need for a thorough examina­ a­
tion and adjustment of our tax structure. It would be futile to adopt 

pt
the~e proposals and fail to provide for a continuous study of the vital al 
problems that remain. The Commission would repeat that no other er 
great industrial State has uone so little in the past fifty years to bring ng
its tax structure into line with its social, economic and political de­ le­
velopment. It not possible to o\"ercome this long neglect \vith a a 
single statute or u serie~ of statutes. So ueep have been the effects of of 
an archaic tax structure that the disturbance of a single exemption or or 
e\-en the adjustment of an important taxpayer threatens to disrupt. lpt.
significant parts of the economy. 

Respectfully submitted, 

COMMISSION ON STATE TAX POLICY, 

JOHN F. SLY, Cha'irman, 
W. PAUL STILLMAN, Vice-Chairman,
 
AMOS F. DIXON,
 

CHARLES R. ENGLISH,
 

JACOB S. GLICKENHAUS,
 

NORMAN F. S. RUSSELL,
 

DAVID VAN ALSTYNE, JR.
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HIGHLIGHTS OF CONCLUSIONS AND 
RECOMMENDATIONS 

is 
n	 The CfJnl mission 'I."nanirnously recommends: 

PART I 
Te 
I 

1. TH.-\T THE FOLLO\\"IXG FIXAXCUL (XSTITCTIO~S l'O:'\SIDERED AS _-\g­
GROl'P, REPRESEXT SCBST.-\XTL\L MO~EYED CAPIT.U IN CO~IPETITIOX WITH~e 
NATIOX.U BANKS WITHIX THE IXTEXT OF R. S. 5219 AXD SHOl-LD BE~t 
RE~IOVED FRO)I THE PRESENT EXE~UTION IX ORDER TO SATISFY THE 

REQCIRE~IEXTS OF THE FEDER.U RCLE: 

!)	 A. SI/(/res of stock in the follmring types of corporate enterprise: 

1. Sales finance companiespg 2. Personal loan companies
 
e­ 3. Small loan companies
 
a	 --1. Commercial paper dealers 

.5. Investment bankers and brokers dealing in Governments and municipals 
6. }Iortgage loan companies 
7.	 Any others engaged in the use of moneyed capital for profit by means 

of loans or discounts, by loans on collateral security, or by invest­
ment and reinvestment which the administering authority determines 
are in substantial competition with the business of national banks. 

B.	 Capital and undirided profits of: 

Any unincorporated business engaged in the same kind of activity as 
any of the foregoing corporate types, or generally, in the use of 
moneyed capital for profit by means of loans or discounts, by loans 
on collateral security, or by investment or reinvestment, which the 
administering authority determines is in substantial competition \vith 
national banks. 

Proricled, that moneyed capital employed in the following businesses shall not be 
deemed to be included: 

1. Stock	 insurance companies 
2. Mutual insurance companies 
3. Credit	 unions 
4. Mutual savings banks 
5. Building and loan associations, and 
6. Pawn	 brokers. 

Nor shall bonds, notes, or other evidences of indebtedness in the hands of indi­
ridual citizens not employed or engaged in the banking or investment business 
and representing merely personal investments not made in competition with 
such business, be deemed to be moneyed capital for the purposes of the pro­
posed tax. 
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II. THAT COMPETING MONEYED CAPITAL EMPLOYED IN THE CLASSES OF 

BUSINESS OUTLINED ABOVE SHOULD BE TAXED DIRECTLY TO THE COMPETING 

BUSINESS UNIT. 

III. THAT BANKS AND TRUST COMP.-\')I"IES WITH PREFERRED STOCK OUT­

STANDING BE LnUTED TO THE DEDVCTIO)I" OF SeCH PREFERRED STOCK AS IS 

HELD BY THE R. F. C. 

IV. THAT THE T.-\.x ON" CO~[PETIXG :JIO~EYED C.-\.PITAL T.-\.KE THE FORM 

OF A FI~.-\.XCIAL BUSINESS EXCISE TAX :JIEASCRED BY CAPITAL AND UNDIS­

TRIBCTED PROFITS EMPLOYED THROCGH U)/"I~CORPOR.-\.TED BCSI~ESS LJXITS 

AND BY THE V.-\.LVE OF CAPITAL STOCK E~fPLOYED BY CORPOR.\TIONS, WITH 

DEDCCTIONS FOR THE ASSESSED V.\LCE OF RK\L EST.-\.TE I~ NEW JERSEY, FOR 

THE VALCE OF INT.-\.XGIBLE PERSON.-\.LTY SPECIALLY T.-\.XED, AND FOR 

FCRTHER RELIEF FRO~I DOCBLE T.-\.X.UION TO THE EXTE)/"T (CP TO 50 PER 

CENT) THAT SCBSIDIARIES ARE ALREADY TAXED 1)1" THIS STATE. 

8 

V. THAT C.UIT.-\.L E~[PLOYED BE .\LLOC-\.TED IX PROPORTIOX TO GROSS 

BCSINESS DONE I~ NE"W JERSEY, AS HEREIN DEFINED. 

I­

VI. RETE~TIOX OF THE B.-\.XK STOCK T.-\.x R.UE OF 7.5 )IILLS UPON TAX­ F 

.-\.BLE CAPITAL, SCRPLeS .-\.XD LJXDIVIDED PROFITS, .-\.XD THE EXTENSION OF 

THE SA)IE RATE TO CO~fPETIXG BCSINESSES. 

D 

VII.	 TH.-\.T XO SPECIFIC YIELD OF THE PROPOSED T.-\.x BE AXTICIPATED fI 
,EFOR THE CCRREXT YEAR IX COCXTY AND 1-ICXICIP.-\.L BCDGETS, ALTHOl"GH 

SrBSTAXTBL REVEXeE, CO}lP~\RABLE TO THE B.-\.XK STOCK T.-\.x, )L-\. Y BE 

REALIZED. 
.E 

:EVIII. THc\T THE PROPOSED TAX BE ASSESSED .-\.ND COLLECTED IN THE 
s:.S.UlE :JL-\.~NER .-\.S THE PRESENT CORPORATION BUSINESS TAX, .-\.ND THAT THE 

PROCEEDS BE DISTRIBrTED IN THE S.DfE :J.IANNER .-\.8 THE BASK STOCK T.\x. 

m 

IX.	 TH.-\.T .-iN I)/" RE~I TAX LIEN FORECLOSl'RE LAW BE ENACTED FOR 
(­

1STHE USE OF T.-\.XING DISTRICTS IN THE LIQUD.-\.TION OF LIENS O)/" UNBf- .. 

PROVED PROPERTY WHICH IS T,\X DELINQrE:\T FOR .-\.'1' LEAST ForR YEARS 

.-\.FTER A TAX S.-\.LE. 
II! 
t 
I.LX. TH.-\.T :J-IUNICIP.-\.LITIES BE GIVE X SPECIFIC .\.UTHORITY TO FGRXISH 

W.-\.RR.-\.XTY DEEDS-.-\.S IS ~OW THE PR.-\CTICE OF .-\ ~c~rnER OF LOCAL 

GOVERX~IEXTS. 
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First Report of the Commission on 
State Tax Policy 

PART I
 
Taxation of Intangibles. in the Hands of Individuals and in
 

Competition with National Banks
 

There is no better statement of the circumstances that give rise 
to this problem than a letter published in the Bulletin of the New 
Jersey Bankers Association on November 19 of this year. It 
reads as follows: 1 

To the Members of the New	 Jersey Bankers Association: 
"Your attention is respectfully directed to a legal opinion, prepared 

by counsel to the New Jersey Bankers Association, pertaining to bank 
stock taxation in New Jersey. The opinion is printed in full following 
this letter. 

"It appears that, in the opinion of counsel, the national banks, and 
probably the State banks also, will not be permitted by law to pay the 

.bank stock tax for 194:6 unless the State Legislature takes appropriate 
action at its forthcoming session which convenes on January 8. 

"Simply stated, the circumstances which caused this situation are as 
follows: 

"A companion measure to the Corporation Business Tax Act (19-15) 
(popularly known as "The Net Worth Tax") passed by the last session 
of the Legislature, exempted from taxation all intangible personal 
property in the State of New Jersey other than bank stock and certain 
insurance company ratables. As the law now stands, therefore, the' 
capital stock of both national and state banks continues to be taxed at 

s	 the rate of 7% mills upon true va~ue, while all other intangible per­
sonalty in the hands of individuals is entirely exempt from taxation. 
The effect of the 1945 legislation placed the bank stock tax in conflict 
with the old Federal rule limiting the authority of the states to tax 
shares of national banks; namely, that the capital stock of national 
banks cannot be taxed at a rate exceeding that imposed on other 
moneyed capital in the hands of individuals where such capital comes 
into competition with the business of national banks. 

1 New Jersey Bankers Association, Bulletin (November 19, 194:», pp. 1-2. 
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"These circumstances were well known to the State when the cor­
poration business tax act and the intangibles tax repealer were passed. 
The State Commission on Taxation of Intangible Pers(mal Property 
explained' the circumstRnces fully in its report to the Legislature in 
}larch of last :--"('ar. 'The C'ommissio'n pointed, out that this matter 
invoh"ed important questions of policy and methods requiring. separate 
study. and therefore deferred a recommendation with respect to its 
solution. The 1945 Legislature accordingly enacted the repealer of the 
intangible tax without disturbing the bank stock tax. 

"I kilo,," that I sppak for all the bankers ot ~ew .Jersey \\"ht'n I say 
that they <.1esire to do everything p!=Jssible to assure that the tax on their 
shares of stock remains legally sound and is paid promptl", when due. 
We are particularly anxious to recognize our obligation in this respect 
since this tax is npplie t1 to\\'i:lrd support of county and municipal gov­
ernments to the extent of some' !£900.000 each year. The enclosed 
statement accordingh advises yon of legal adjustments which are neces­
sary to consider as part of the problem in resoh'ing a temporary con­
flict between State Rnd Federal law. 

"We are advised by the Commission on State Tax Policy that it has 
gi\'en extensive consideration to this problem. The Commission further 
achises that it is now preparing appropriate legislation to bring our 
present bank stock law into conformity with requirements of the Fed­
eral statute. 

"While we ha ve every reason to believe tha t the stu tutory confl ict 
with Federal law will be corrected early in the coming session of the 
Legislature, the enclosed opinion of counsel suggests such steps as it is 
desirable to take pending the enactment of remedial legislation. 

Gespectfully submitted, 

HARRISO),' THO~L-\.S, President, 
:Yew Jersey Ea li.ker8 llssociation .J' 

,.. '*' 

The passage of the Corporation Business Tax Act and ancillary 
legislation by the 1945 Legislature, created the following condi­
tions pertaining to two types of intangible personal property: 

First, Intangible personal property formerly assessed under the gen­
eral property tax act-this property 11..'1/8 declared to be entirely e.rempt 
from tClxation.~ 

Second, Intangible personal property specially assessed under the 
State bank stock tax-this property remained taxable as heretofore. 

~ Except for the taxation of capital and surplus of insurance companies. 
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The State bank stock tax is a tax upon the shares (common stock 

only) of both State and national banks, and is assessable against 
the respective stockholders by the county boards of taxation and 
payable upon demand by the county treasurer (R. S. 54 :9-12). 
The law provides, however, that the banks may assume and pay 
the tax (R. S. 54 :9-14), which, the Commission is informed, is 
the common practice throughout the State. The rate of the tax 
is 7.5 mills on the true value of the shares (in effect, the book value 
minus the preferred stock and the assessed valuation of real 
estate), and is in lieu of nny other tax upon the personal prop­
erty of the banks. The aggregate yield, $1,119,410 through­
out the State in 1945, is divided equally between the county and 
the municipalities in which the banks are located (Tables 1 and 2, 
pp. 4, 5). The aggregate yield over the past ten years has been 
as follows: 

AGGREGATE: YIELD OF THE BANK STOCK TAX 

(1935-1945) .. 

(Thousands of Dollars) 

1935 1936 1937 1938 1939 1940 1941 1942 1943 1944 1945 

675 616 631 622 615 671 705 780 835 943 1,119 

• The steady increase has been due to increased earnings of the banks, retirements 
of preferred stock and substantial reductions in real estate holdings. In the "boom" 
years (1929-1931) the yield was ever two million dollars each year. The implications of 
the "bank holiday" caused the extreme recession in the middle thirties. 
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TABLE 1
 

THE DISTRIBUTION OF THE PRESENT BANK STOCK TAX
 
SELECTED YEARS, 1935-1945
 

Total Tax, by Counties
 

Counties 

TOTAL-ALL COUNTIES ... 
Atlantic ••••••••••• 00.0 •• 

•••••••••••••• 0 •••Bergen 
0 •• 0 •••••••••••Burlington 

0000.0 •••• 0 •• 0.00.Camden 
•••• 0 •• 00. 0 o. o.Cape May 

•• 0 ••• 0 •••••••Cumberland 
0 ••••••••••••••••••Essex 

••••••••• 0 ••• o.Gloucester 
•• 0 •••••••••••••••Hudson 

•• 0 ••••• 000 ••••Hunterdon 
•••••• 00 •• 0 •••••••Mercer 

•••••• 0 ••••• 0 •• 0Middlesex 
.0.00 •• o' •• 0 •••Monmouth 

•• 0 ••••• 0000.0 ••• 0Morris 
••• 0.0 ••••••• 0 •••••Ocean 

Passaic .................. 
Salem ••••• 0 00 ••••••••••• 

o ••••• 0 •••••••• 0Somerset 
•• 0 •••••••••• 0 ••••Sussex 

Union ...................
 
Warren .................
 

1935 1940 1944 

$675,294 $670,854 $942,638 
15,004 15,048 18,238 
62,902 57,158 83,863 
23,792 17,356 19,984 
17,760 20,908 ·24,682 

7,546 7,344 8,422 
13,728 12,394 15,688 

182,070 180,000 268,726 
21,352 16,094 18,114 
79,686 56,076 78,628 

8,740 13,830 15,198 
21,482 29,950 34,964 
20,718 25,744 39,744 
23,436 32,318 37,716 
29,184 23,760 36,320 
12,968 14,106 18,378 
46,892 71,310 116,180 
10,988 10,394 11,840 
12,170 14,400 18,742 
10,256 10,790 11,480 
40,170 25,324 44,924 
14,452 16,548 20,806 

1945 

$1,119,410 
21,440 
98,094 
23,756 
34,640 

8,388 
22,588 

333,276 
21,784 
90,272 
17,852 2 
38,584 4 
46,170 70 
43,852 52 
38,348 48 
17,866 66 

134,974 
13,658 1 

74 
.58 '20,536 

11,560 
59,566 j

36 
60 
66 

22,206 206 

SOURCE: County abstracts of ratables for years shown. 
Note: 30 per cent of the total bank stock tax in 1945 was paid to Essex County and and 

its municipalities. Three other counties (Passaic, Bergen and Hudson) and their ~eir 
municipalities accounted for another 29 per cent of the total tax. Thus, nearly 60 per per 
cent of the total revenue currently received from the bank stock tax is paid within thin 
four of the State's twenty-one counties. This degree of concentration has increased sed 
.slightly since 1935 when the four counties received 55 per cent of the total. 

From the standpoint of revenue, the bank stock tax is significant in only a. few few 
'Counties and municipalities. While all counties receive some revenues from this this 
source, there are many municipalities which have no banks and receive no tax. The The 
total amount received in 1945 by the county and municipalities together amounted to d to 
less than $20,000 in five of the State's twenty-one counties (Cape May, Hunterdon, ~on. 
Ocean, Salem and Sussex). It amounted to more than $100,000 in only two counties lUes 
(Essex and Passaic). 
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TABLE 2 

DISTRIBUTION	 OF PRESENT BANK STOCK TAX TO MUNICIPALITIES 

RECEIVING $5,000 OR MORE IN 1945 

, (1935 and 1945) 
k 

1935 \	 1945 
Per Cent Per Cent 

M unicipali ty Amount of Total Amount of Total
.~ 

Total-All Municipalities 
(1/2 of total tax) ................... $337,647 100 $559,705 100~: Total-Fourteen :Municipalities 162,781 48.2 303,195 54.2 o Atlantic City ............ 2,208 .7 5,656 1.0


8 Hackensack	 .............. 10,453 3.1 10,176 1.8

8 Rutherford ................ 3,496 1.0 7,279 1.3

6 Camden ...................... 4,918 1.5 10,827 1.9


84 Newark ...................... 69,708 20.6 136,487 24.4
,2 
Woodbury .................. 5,783 1.7 5,570 1.0


2 
Jersey City ........ 24,327 7.2 31,282 5.6
 
Trenton ...................... 6,294 1.9 11,405 2.0
 
New Brunswick ........ 1,125 .3 5,930 1.1
 
Morristown ................ 7,232 2.1 10,430 1.9


8 
Paterson .................... 15,325 4.5 38,504 6.9
66 
Passaic ...................... 5,642 1.7 18,845 3.4
74 
Elizabeth ................. 4,62 l? 1.4 5,421 1.0


58 
Plainfield ................. 1,642 .5 5,383 1.0
36 

60 
SOURCE: County abstracts of ratables for yea.rs shown.

66 
Note: Concentration of banking facilities and taxes paid upon them is further

06	 illustrated by reference to the amount of bank stock tax received by municipalities. 
There were only 14 municipalities in the State receiving more than $5,000 from this 
tax in 1945. These 14 municipalities accounted for 54 per cent of the total received 
by all municipalities in that year as compared with 48 per cent in 1935. Newark alonend , received 24 per cent of the total municipal share of the tax paid in 1945.eir
 

er
 
In	 These two conditions, namely, the broad exemption from taxa­ed 

tion of all intangibles in the hands of individuals, on the one hand, 
and the continued taxation of intangibles in the form of bank 
shares, on the other-raised the following question under Federal 
law, which is the core of the present problem: 

Does the State bank stock tax as applied to national banks, now 
violate the Federalla\\' (R. S. 5219; 12 U. S. C. A. 548) which limits 
State taxation of national banks, and which provides as follows: 

"In the case of a tiD: on said shares [the shares of a national bank] 
the tax imposed shall not be at a, greater rate than is assessed upon 
other moneyed capital in the hands of individual citizens of such 
State coming into competition with the business of national banks; 
Provided, That 'bonds, notes, or other evidences of indebtedness in 
the hands of individual citizens not employed or engaged in the 
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banking or investment business and representing merely personal
 
investments not made in competition with such business, shall not
 
be deemed moneyed capital within the meaning of this section." 3
 

Before determining recommendations for legislative considera­ a­
tion, it was necessary for the Commission to obtain as clear an Il 

understanding as possible of the phrase "other moneyed capital al 
in the hands of individual citizens . . . coming into competition OIl 

with the business of national banks." This was required before a a 
definition of the tax base which is mandatory under the Federal al 
act could be adopted. 

R. S. 5219 is an old law. The phrases under discussion became 
part of the Act of 1863 creating the national banking system. The 
original act made no provision for the taxation of national banks 
by States or their local subdivisions; but the year following the 
passage of the act (1864), Congress added such authority, but 
limited its exercise to the bank's real estate or to the bank's shares. 
It was at this time that the proviso was added to the effect that 
the tax on bank shares should "not be at a greater rate than is 
assessed upon other moneyed capital in the hands of individual 
citizens ... coming into competition with the business of national 
banks. " 

The purpose of the proviso was plainly to give a certain amount 
()f protection to national banks from what might have 'become 
discriminatory tax legislation on the part of the States. It was 
obviously designed to maintain bank shares on a tax parity with 
other securities that come into competition with the banking busi­ Sl­

atness. The national banks have always supported the policy, an~ at 
ofone time seem to have regarded it as a valuable prerogative of 

thetheir national charters. Particularly with the advent of the 
tialFederal reserve system, the national bank became an essential 
iedagency of the national government, and the protection accorded 
layby R. S. 5219 was given an increased emphasis. Whatever may 
tohave been the original urgency of such a proviso, it is difficult to 

pa-believe that any State Legislature today would consider discrimina­

rent 
3 The proviso quoted in the above citation was added in 1923, with the apparent • of

intention of eliminating individuals from consideration as potential competitors of tre1y
national banks. The Supreme Court has held, however, that the provision merely /OrnEreduced to legislative form the judicial rule that the individual competition must come n in
from persons engaged in the business. of employing moneyed capital rather than in 3U,
the investment of surplus resources [First National Bank v. Anderson, 269 U. S. 341, 

es~
350 (1925)]. The proviso does have some bearing, however, on the kind of business the
which is within the purview of the principal provision of Section 5219. By using the vise 
phrase "not employed or engaged in the banking or investment business," the proviso ~est.
obviously requires a construction that moneyed capital which is engaged in "invest­
ment business" is in competition with national banks. 
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oal tory or oppressive tax legislation against the national banking 
Inot interests of its ·State. The rule, nevertheless, remains. 
" 3 Throughout these years, the phrase "other moneyed capital in 

the hands of individual citizens. . . . coming into competition 
ra­ with the business of national banks" has been construed by
Ian numerous court decisions. At one time when several bills were 
al pending before Congress (1922) proposing amendments to the 
on National Banking Act, The Bulletin of the National Tax Associa­
" a tion contained a brief' summary of the law as the author of the 
I al article saw it at that time:4 

"In various cases the Supreme Court has held that national banks 
could not lawfully complain of lower taxation on property interests in 
railroads, business or manufacturing corporations, mining investments, 
insurance companies, building and loan associations, municipal bonds, 
shares of foreign corporations of whatever kind, mortgages, judgments 
and recognizances, or even savings banks making loans on personal 
securities. The court has been astute in differentiating between a 
hostile and unfriendly discrimination in favor of other moneyed capi­
tal, and a discrimination not unfriendly, but based upon a wise public 
policy, . . . 'It could not have been the intention of Congress,' said 
the Supreme Court in Hepburn vs. School Directors} 23 Wallace 480, 
485, '10 exempt bank shares from taxation because some mone~'ed 

capital was exempt,' plainly intimating that only when all moneyed 
capital as such is given preferential treatment, would the court in­
terfere. 

"These rulings and the repeated statement that the 'moneyed capital' 
must be of the kind which is employed in a business competing with 81­
the business of national banks created the widely held belief-amonglat 
bank people no less than among tax authorities and State officials­of 
that so long as a State put national banks on a parity with State cor­
porations doing a banking business, no ground for complaint existed." 

The leading case is an old one-Mercantile National Bank VB. 

New York, 121 U. S. 138; 7 Sup. Ct. 826 (1887)-but all subsequent 
decisions have followed it in principle. Fundamentally, these cases 

a- have taken the view that the purpose of R. S. 5219, limiting 
Congressional con.sent to the taxation of national bank shares, was 
to keep such shares equally attractive for investment from a tax 
standpoint, with any other comparable security. The requirement 
of competition with the business of national banks is accordingly 

-4 Oscar Loser, "State Taxation of National Banks and the Decision in the Richmond 
Case" in National Tax Association, Bulletin) vol. VII, No.4 (January, 1922), pp. 108­
109; see also Walter W. Law, "Hearings on the McFadden Bill, Relative to a Tax on 
National Banks," ibid.~ Bulletin} vol. VII, No.6 (March, 1922), pp. 180-182. 
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used as a standard with which to compare alternative equity 
irive~tments for the purchaser of corporate stocks. With this 
purpose in mind, it seems that" other moneyed capital" includes 
any enterprise in which the capital employed is money; where the 
object of the business is the making of profit by the use of money­
such as the investment and reinvestment in securities by way of 
loan, discount or otherwise; loans on collateral security; and the 
negotiation of loans, either as an instrument of a permanent 
character or temporarily with a view to sale or repayment and 
reinvestment.~ 

The business of national banks against which it is necessary to 
measure alleged competition, is defined in the National Bank Act 
(R. S. 5136; 12 U. S. C. A. 24) and the Federal Reserve Act (12 
U. S. C. A. 248 (k) and 371). They may be summarized as follows: 

1) Discoun ting and negotiating promissory notes, drafts, bills of 
exchange, and other evidences of debt; 

2) Receiving deposits; 
3) Buying and selling exchange, coin and bullion; 
4) Loaning money on personal security; 
5) Acting as a trustee, etc., or in any other fiduciary capacity in 

which State banks may act, when authorized by the Federal Reserve 
Board. 

6) Dealing in securities and stock by purchasing and selling such 
securities without recourse, and solely upon the order, and for the 
account of customers; and 

7) Purchasing for ib; own account investment securities such as 
marketable obligations, evidencing the indebtedness of a.ny person, 
co-partnership, association, or corporation in the form of bonds, notes, 
and/or debentures.a 

8) Making of first mortgage loans on improved real estate. 

5 See also First National Bank v. Hartford, 273 U. S. 548 (1927) rcompeting intan­
gibles exempt as property although subiect to income tax]; Minnesota v. First 
National Bank, 273 U. S. 561 (1927) [discrimination determined b~tween taxation ot 
bank shares and money and credits in the hands of individuals]; Merchants National 
Bank of Richmond v. City of Richmond, 265 U. S. 635. 41 Sup. Ct. 619 (1929) [intan­
gibles in hands of individuals found to come into competition with national banks in 
the loan market]; lowa-DesMoines National Bank v. Be-'nett. 284 U. S. 239, 52 Sup. 
Ct. 511 (1933) [administrative discrimination invalidated]; First National Bank of 
Shreveport et al. v. Louisiana Tax Commission et al .. 289 U. S. 50, 53 Sup. Ct. 511 
(1933). The Shreveport case last cited held that the evidence supported the conclusion 
of the state court that there was no competition, under the facts shown, between the 
national banks and concerns engaged in the business of lending money on real estate 
and mortgages, nor with loan companies or finance companies. This decision seems 
to mean no more, however, than that it may be possible in given circumstances to 
show lack of the necessary competition. 

6 The citation from the National Bank Act (R. S. 5136; 12 U. S. C. A. 24) reads: 
" ... To exercise by its board of directors or duly authorized officers or agents, sub­
ject to law, all such incidental powers as shall be necessary to carry on the business 
of banking; by discounting and negotiating promissory notes, drafts, bills of exchange, 
and other evidences of debt; by receiving deposits, by buying and sell.ing exchat;tge. 
coin, and bullion; by loaning money on personal security; and by obtaming, issumg. 
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In addition to these positive grants of authority there are two 
important restrictions: a national bank is prohibited from pur­
chasing, for its own account, the shares of stock of anycorporation7 . 

and its power to hold and to convey real estate is specmcally 
restricted as follows (R. S. 5137; 12 U. S. C. A. 29) : 

"But no such association shall hold the possession of any real estate 
under mortgage, or the title and possession of any real estate purchased 
to secure any debts due to it, for a longer period than five years." 

These appear to be the only restrictions, although both of these 
types of property (real estate and shares of corporate stock) are 
acceptable as collateral security. There are, in addition, a number 
of restrictions on the amount or maturity of othe~ types of invest­
ments, such as real estate mortgages, but in general, the potential 
field of competition covers the activities of almost every type of 
financial institution. 

But for R. S. 5219 to apply, the national bank must not only be 
authorized to engage in a given competitive activity; it must also 
exercise the power and there must, in fact, be substantial competi­
tion. But the fact of competition is measured not by the impor­
tance of the activity to the banks but by the comparative amount of 
competing moneyed capital more favorably treated. In the case of 
Merchants National of Richmond, Va. vs. City of Richmond [265 
U. S. 635; 41 Sup. Ct. 619 (1929)], the record showed that in the 

!	 city of Richmond in 1915, the year of the taxes involved, the 
!	 aggregate of State and national bank stocks taxed at the higher 

rate was about $14,000,000 while in the same year there were about 
$6,250,000 of bonds, notes and other evidences of indebtedness 
taxed at a lower rate. The court inferred that a substantial part 
of the intangibles were in the hands of individual taxpayers, and 
the evidence presented was said to show, without dispute, that the 
moneyed capital in the hands of individual citizens invested in 
and circulating notes according to the provisions of this chapter. The business of 
dealing in securities and stock by the association shall be limited to purchasing and 
selling such	 securities and stock without recourse, solely upon the order, and for the~ 

I 

I
I 

account of. customers, and in no case for its own account, and the association shall 
not underwrite any issue of securities or stock: Pro:vided, That the association may 
purchase for Its own account investment securities under such limitations and re­
strictions as	 the Comptroller of the Currency may by regulation prescribe. . .. As~ used in this section the term "investment securities" shall mean marketable obliga­
tions, evidencing indebtedness of any person, copartnership, association, or corpora­
tion in the form of bonds, notes, and/or debentures commonly known as investment 
securities under such further definition of the term "investment securities" as may 
by regulation be prescribed by the Comptroller of the Currency. Except as hereinafter 
provided or otherwise permitted by law, nothing herein contained shall authorize the 
purchase by the association for its own account of any shares of stock of any cor­
poration." 

7 Supra, note Ii, 
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bends, notes and other evidence of indebtedness came into competi­

tion with the national banks in the loan market.
 

It is important to emphasize that the business of banking has
 
both grown and developed extensively during the past few years.
 
At the same time, the extent of the competitive field has likewise
 
changed. There appear to be no important cases later than 1933.
 
The Supreme Court has always decided each case upon the evi­

dence, depending upon whether or not substantial competition
 
could be shown to exist in fact. This means, of course, that cases
 
decided ten or fifteen years ago, when it was far less common for
 
national banks to operate personal loan departments, to engag-e
 
in sales financing, or to take residential mortgage loans, are now
 
of limited significance.
 

It must also be borne in mind that prior to the New Jersey
 
legislation of 1945 exempting intangibles from ad valorem taxa­

tion, the same competition existed between untaxed financial
 
business and national banks as exists today. vVhile the old
 
intangibles law was in accord with the Federal rule, the practice
 
was entirely opposed-that is, "other moneyed capital in the .
 
hands of individual citizens . . . coming into competition with
 
the business of national banks" was not, in fact, assessed or taxed.
 
No legal test of this condition was ever instituted. But the extreme
 
position in which the banks are now placed under the new legisla­

tion, namely, both the law and the fact being entirely opposed to
 
the Federal rule, seems to make remedial legislation imperative.
 

The law, indeed, seems clear on this point. The complete exemp­
tion accomplished by the New Jersey legislation appears to come 
squarely within the holding of First National Bank vs. H artforcl 
[273 U. S. 548 (1927)]. It there appeared that Wisconsin 
exempted intangibles as pr.operty, but taxed the income therefrom 
under a general income tax. Bank stocks were taxed as personal 
property to the owners. The evidence showed that various 
individuals, partnerships and corporations were engaged in the 
vicinity of plaintiff's banking house and elsewhere in the business ','t 

Iof making loans, buying and selling notes, bonds, mortgages and ; 

. other securities. The court held that R. S. 5219 was violated by I 

')the attempt to tax bank stocks as personal property without taxing
 
such competing moneyed capital likewise. So far as the controlling
 
Federal cases go, it appears most likely, therefore, that either an
 
individual shareholder or a national bank could successfully attack
 
the validity of the present New Jersey bank stock tax.
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Having found that the conflict with Federal law is so clear-cut 
as to be inescapable, the Commission was faced with the alterna­
tives of either recommending the abandonment of the bank stock 
tax (entailing a loss of $1,000,000 a year in local revenues) or of 
proposing some compensatory tax to meet· the Federal require­
ments. This choice was more apparent than real, since the Com­
mission is committed to a definite policy of protecting county and 
municipal budgets from any added reliance upon the general prop­
erty tax. In considering a compensatory tax, the Commissiun has 
met with several difficult problems as to the nature and scope of 
the required remedy. These appear under the following heads: 

BASE OF COMPETING MONEYED CAPITAL: 

1) Scope of competit'ion-"\Vhat types of business may fairly be said, 
under present conditions, to constitute the employment of competing 
moneyed capital? 

2) Other business-Should any additional businesses which employ 
moneyed capital, perhaps not technically in competition with national 
banks, be brought under the proposed tax? 

INCIDENCE AND MEASURE: 

1) The inciden,ce of the tax-Should the tax be assessed against the 
individual shareholder, or should it be assessed against the competing 
corporation directly? 

2) The measure of the tax-Should the measure of the tax on com­
peting business be related to the holding of shares by resident in­
dividuals, or, in line with the bank stock tax, to the value of capital 
stock? 

3) Apportionment of the base-If the tax is to be assessed against 
the competing corporation directly, what measure should be used to 
determine the tax liability of a corporation whose shareholders are 
non-residents or whose share capital is employed both within and 
without the State? 

RATE AND YIELD: 

1) The rate of the tax-Should the 7.5 mill rate of the State bank 
stock tax be continued and extended to competing business, or should 
some other uniform rate be established? 

2) The yield of the tax-Should the yield be sustained at substan­
tially the present figure ($1,119,000) or should new money be raised 
from the extended base? 

11
 



ADMINISTRATION A.ND DISTRIBUTION: 

1) Assessment and collection of the tax-Should the tax be assessed 
by the county boards of taxation and collected by the county treasurer 
(as at present under the State bank stock tax), or should the tax be 
State-assessed and State-collected? 

2) Distribution of the tax-Should th.e tax be allocated as at present 
(one-half to the county and one-half to the municipality in which the 
financial institution is located), or should a new method of allocation 
be developed? 

,. 
Base of HCompeting Moneyed Capital" . 

There is no question but that the field of competition as between 
national bank shares and other moneyed capital has been con­
stantly widening. Table 3 shows the increased extent to which 
banks have entered the field of consumer credit. In a study (1940) 
Sponsored by the National Bureau of Economic Research, some 
of the more recent developments have been summarized as follows.s 

) 

) 
e 
8 

"One of the most noteworthy developments in contemporary com­
mercial banking has been the rapid expansion of consumer instalment 
credit activity. Although banks have long participated indirectly in 
consumer lending by making commercial loans to agencies which 
specialize in instalment financing, their current iuterest is in the 
establishment of their own personal loan and time-sales departments. 
Through these departments large numbers of commercial banks now 
extend cash instalment loans directly to consumers, finance instalment 
purchases on a direct-to-consumer basis and purchase retail instalment 
paper from dealers. This movement toward direct consumer financing 
appears to be attributable largely to the need for an outlet for bank 
funds which may yield higher returns than are available in other fields. 

"It is estimated that by the end of 1938, 1,500 commercial banks 
had functioning personal loan departments. Since many banks have 
been operating branches through which consumer instalment loans are 
made, the total number of banking offices now engaged in personal 
lending probably approaches 3,000. It is estimated· further that com­
mercial banks had consumer instalment loan outstandings of $500,­
000,000, inclusive of sales finance paper, at the close of 1938, and that 
during the year their services were used by 1,000,000 to 1,500,000 
people. 

, 
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8 J. 
Credit 

A. Chapman and Associates, Commercial Banks and Consumer 
(New'{urk, National Bureau of Economic Research, 1940), pp. 3-4, 

Instalment 
19. 
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"Commercial banks reached the position just described after a rela­
tively short period of intensive growth in consumer credit operations. 
Out of approximately 1,200 known personal loan departments, 80 per 
cent were established after 1931. In addition, reports from 190 banks 
show a combined increase of almost 200 per cent in year-end consumer 
loan outstandings over the five year period 1934-1938. 

"Despite this rapid rise in outstandings, consumer loans constitute 
only a small proportion of the total earning assets of commercial banks. 
That proportion, howev~r, is tending to increase. Thus for the group 
of 100 reporting banks, consumer loans rose from .8 per cent of total 
loans and investments in 1934 to 1.9 per cent in 1938. These figures, 
moreover, are an inadequate expression of the importance of instalment 
loans, since the gross return on such transactions is higher than that 
yielded by most other earning assets. 

"Commercial banks meet their keenest competition in the field of 
sales financing. Some banks have adopted the policy of soliciting busi­
ness directly from consumers, usually urging their patronage on 
grounds of economy. In this competitive situation, however, the 
crucial element is the retail dealer. 

"With regard to organization there are considerable differences 
between commercial hanks and sales finance companies: the former 
are generally non-branch units, whereas the bulk of sales finance com­
pany business is done by national companies. Banks have developed 
a number of techniques designed to overcome this competitive dis­
advantage. Available data, while not conclusive, indicate that the cus­
tomer charges established by commercial banks are either equal to or 
slightly lower than those maintained by the larger sales finance com­
panies. 
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TABLE 3 

PERCENTAGE DISTRIBUTION OF TOTAL ESTIMATED CONSUMER INSTALMENT
 

OUTSTANDINGS, YEAR-END 1929, 1933, 1936, 1941, BY AGENcya
 

(Dollar Figures in Millions)
 

1929 1933 1936 1941 

Retail instalment credit • 
Sales finance companies .	 b b 31.1% 

b b bCommercial banks .	 10.7 
b h bInsured industrial banks .	 .7 
h b bOther industrial banking companies. 

.b b bRetailers and others .	 ho.oc ,J 

ITotal	 78.3% 69.3% 69.4% 62.5% 
J 

FHA Title I loanstl o 
Sales finance companies . 1.5 1.0 
Commercial banks . 4.7 3.5 
Insured industrial banks . .3 
Other industrial banking companies. } .4 
Credit UnIons and others . .1 } .1 

Total	 6.7 4.9 

Cash instalment loans£> ,2 
Personal finance companies . 9.6 16.6 9.9 10.2 3 
Commercial banks . 1.3 1.8 3.7 12.3 ~ 

Credit unions . 1.0 1.7 1.9 3.4 ,6 
Insured industrial banks . ( 1.6 .4 
Other industrial banking companies. S6.8 7.5 5.4 3.4 
Other lenders . 3.0 3.1 3.0 1.7 

6 
Total 21.7 30.7 23.9 32.6 

0% 
TOTAL OUTSTANDIXGS 100.0% 100.0% 

7 
$3,211.3 $1,618.9 $3,514.2 $5,997.7 l1ich 

a Based on data in the Survey of Current Business (November. 1942) pp. 9-25. which 
ates 

revised and brought up to date the National Bureau of Economic Research estimates ~cc. 
ork

published in The Volume of Consumer Instalment C1'edit, 1929-38, by Duncan McC.
 
Holthausen in collaboration with Malcolm L. Merriam and Rolf Nugent (New York I lion
 

, I1940). For 1941, based, in addition, on data from Federal Deposit Insurance Corporation 
and Federal Housing Administration. . \' 

b Breakdown not available. \ 

c Holdings of other industrial banking companies are a negligible per cent. I 'ns 

tI Notes under $2.000 insured by the Federal Housing Administration. Breakdowns ~ ern-
estimated from data obtained from the FHA for May 1 call dates. I£> Includes direct instalment loans for fin3.ncing retail purchases, repair and modern­
ization loans not insured by the FHA and loans made by unregulated lenders. h 0 

(d + 2) 
f Inflated by "Interest due and to become due" by the formula oi --- with 0 an.

3 3 0
representing outstandings, i the monthly interest rate and d the duration of the loan. 1 . 
The duration was estimated at 15 months and the monthly interest rate in 1929 at 3.0 f'n gper cent, in 1933 at 2.9 per cent, in 1936 a~ 2.8 per cent, and in 1941 at 2.5 per ce?--t. . ,tch

SOURCE: Comparative Operating Experience ot Consumer lnst.alme-r:t Fmanctng 1 of 
Agencies and Commercial Banks, 1929-41, by Ernst A. Dauer. Fmanclal Research 
Program, Studies in Consumer Instalment Financing. of the National Bureau of 
Economic Research. (New York, 1944). p. 33. 
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As has been pointed out, the purpose of this examination of the 
cases and the practice, was to place the Commission in a position 
to define" other moneyed capital in the hands of individual citizens 
... coming into competition with the business of national banks" 
in terms of a definite tax base. This means that it is necessary to 
reduce this information to actual businesses or groups of busi­
nesses that can be named in an act, and likewise to exclude certain 
businesses or groups of businesses that do not fall -within the 
requirements of the Federal rule. In order to obtain the best 
guidance under Ne,v Jersey law, the Commission asked the 
Attorney-General for an opinion. The question of the Commis­
sion and the answer of the Attorney-General pertaining to this 
part of the problem are as follows: 

QUESTION: What specific types of business would be held to come 
within the meaning of the phrase "coming into competition with the 
business of national banks?" 

ANSWER :9 . . . as I understand the position of the Court from 
the pertinent cases~ the phrase "other moneyed capital" in R. S. 
5219 (b) embraces moneyed capital employed in such a way as to 
bring it into substantial competition with the business of natirmal 
banks, and that the determination of this question in e\'ery case is 
one of fact. Within such competition I find the following referred to 
in 59 A. L. R. 1 at 25: The business of commercial banking, invest­
ments in the shares of state banks, trust companies, and in private 
banks, and any investment business substantially identical with the 
business carried on bv national banks. First N at1'onal Bank I'S. H art­
ford, 273 U. S. 548 (1927). Publ1~c Nat1~onal Bank vs. Keatl~n,iJ. --1:7 
Fed. (2 d) 561. 

In First National Bank vs. Hartford, supra·, and in First National 
, 

C1	 Bank vs. Anderson, 269 U. S. 341, and ~Merchant National Bank vs. 
.('	 

Richmond, 256 U. S. 365~ the substantial holdings are that mone.\'ed 
capital employed in the loan and investment business, in the making 
of investments by way of loans, discounts, and otherwise in notes,

ch 
es	 bonds, or other securities with a view to sale or repayment and rein­
C. 

,rk vestment is in substantial competition with the business of national 
on banks. 

\ In State of JIIIIII'>'-'ofa. vs. First National Bank, 273 U. S. 561 
(1927), the opininn~hows that under the Minnesota statutes shares 

ns l of national banks ;llll! the moneyed capital of banks or mortgage loan 
n· companies were aS~I'~'ied and taxed at 40 per cent of their full value 

in the district where located. ~Ioney and credits were taxed at the rate 
0 of three mills on the dollar of their full cash value and were exempt 

n. from all other taxation. Mortgages upon real estate and executory 
,3.0 

9 Letter, Attorney-General Walter D. Van Riper to Dr. John F. Sly, Chairman, Com­
'11,9 mission on State Tax Policy, December 6, 1945. The complete opinion appears in
ch Appendix A. of this report.
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contract for the sale of real estate were separately taxed at a lower
 
rate. The opinion points out that the bank share tax must be com­

pared with the tax assessed on competing moneyed capital of individuals
 
invested in credits, or the tax on capital invested by individuals in the
 
shares of corporations whose business competes with that of national
 
banks, and thus compared, there was tax: discrimination within Section
 
5219, if moneyed capital in the hands of individuals in Minnesota is
 
employed in substantial competition with national banks within the
 
State. In reaching a determination that discrimination existed, the
 

(JCourt considered as national bank competition, the business of note o 

brokers, promissory notes in the hands of individuals, and individuals 
and corporations, using substantial capital~ engaged in business as n 

investment houses dealing in bonds and mortgages. .r
In view of the above examination and analysis, the Commission 

is of the opinion that the following financial situations are open 
to consideration for tax purposes in giving effect to the Federal 
rule requiring the taxation of "other moneyed capital in the hands 
of individual citizens .. ' . coming into competition with the busi­
ness of national banks": 

a
A. Shares of stocle held by resident individuals in the following type.':> o 

of corporate enterprise: 
1. Sales finance companies	 e 
2. Personal loan companies 
3. Small loan companies 
4. Commercial paper dealers 
5. Investment brokers and dealers 
6. Mortgage loan companies	 s 

7. Stock insurance companies 
8. Pawnbrokers and 
9.	 Any others engaged in the use of moneyed capital for profit 

by means of loans or discount, by loans on collateral 
security or by investment or reinvestment, which an ad­
ministering authority might determine to be in substantial 
competition with national banks. 

B. Capital and undivided prOfits of: e 
1. Mutual savings banks	 \: 

et 
2. Credit unions 
3. Building and loan associations	 I~ 

e
4. Mutual insurance companies, and 
5. Any other unincorporated business engaged in the use of	 

s 
e

moneyed capital for profit by means of loans or discount, 
d

by loans on collateral security or by investment and rein­

vestment which an administering authority might deter­ d
 

mine to be in substantial competition with national banks.
 

16 



In the judgment of the Commission, six of these can be elim­y 
inated from the proposed tax base. Insurance companies (A-7 d 
and B-4 above) are	 most unlikely to fall within the required field 

's of competition in that their investment business is primarily of a 
long-term nature. All insurance companies are, moreover, subjects 
to both State and local taxes, which, in their operation, could be y 

d shown to obviate any claim of discriminatory treatment of invest­
ments in baytk stocks; and in the case of mutual companies the 
individual holds nothing more than an evidence of debt, which is 

(J 
o 

I­

n 
,,
 

specifically excluded from consideration by R. S. 5219. 
Depositors in mutual savings banks and shareholders in credit 

unions and building and loan associations (B-1, B-2 and B-3 above) 
are likewise the holders of evidences of debt notwithstanding that 
they may have some characteristics of management participation. 
As in the case of insurance policyholders in mutual companies, it 
is believed that these latter groups are also excluded by the proviso 
of R. S. 5219. Even though shares in the latter two groups (credit 
unions and building and loan associations) vvere to be considered 

d	 in the nature of stock holdings, it is most unlikely that in their 
present development these holdings \vould be deemed' 'moneyed 
capital," in the sense of an equity interest, or that these types of 
financial business would be held to compete with national banks, 

e under R. S. 5219 as applied by the courts. 
A principal distinction between investment iIi these types of 

enterprise and stock equities, lies in the difference between invest­
ment for earnings and investment fur capital appreciation. In the 

s	 case of the mutual companies, the holders of deposits, "shares" or 
"memberships" are essentially engaged in safe-keeping with a 
moderate interest return. There is no opportunity for capital 

e app reciation. 
Stock equities, however, represent the risk-taking type of ven­

ture \vith the opportunity for earnings and capital appreciation 
through successful operation (as well as through market forces). 
This type of investment represents moneyed capital in the hands 
of the individual owners, comparable to an investment in national 

t
t 

,
\
 

e 
t bank stock. Since the purpose of the equality of tax treatment has 

been shown to be a protection of the comparability of investment 
alternatives, it seems clear that the factors of capital risk ande 

s appreciation are significant guides to the scope of the phrase 
e "competing moneyed capitaL" 
d

d 

Sufficient basis for exclusion of investments in these mutual 
institutions (so far as the Federal statute is concerned) may, 
from this viewpoint, be found in their lack of a moneyed capital 
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character on the one hand, and their apparent specific exclusion 
as "bond~ notes or other evidences of indebtedness n on the other. 

Credit u'nions are restricted in their loans to those who are mem­
bers (shareholders). Building and loan associations are restricted 
in their loans to those who are "members" and to first mortgages 
on property used for residential purposes. National banks may 
and do serve the same type of borrower, and to that extent do 
compete for loans with these institutions, particularlr with build­
ina' and loan assocjations which are not limited to ser,'ing a par­

.~ 

ticular group as are credit unions. But the scope of the competi­
tion, in all events, is limited, and it is unlikely that a court would 
consider their operations as substantial competition under R. S. 
5219. As a practical matter, no state using the share method of 
taxing national banks, has deemed it necessary to tax mutual insti­
tutions under the competing moneyed capital requirement. to 

The remaining classes of business enterprise listed above (with 
the exception of pa"'nbrokers whose customers, loans and collat­
eral are generally outside the banking business) appear to be 
sufficiently competitive with national banks to ",'arrant their inclu­
sion in any revision of the present total exemption. R. S. 5219 
might not technically require the inclusion of some of them in 
order to conform New Jerse:7 statutes to its limitations. From 
the standpoint of State tax policy and equality of treatment, how­
ever, it would appear desirable to place all business employing 
moneyed capital upon the same tax basis 1 where there is no dis­
tinctive characteristic to warrant classification, and where" public 
policy" has not decided otherwise. 

The Commission ha~ been forced to the conclusion that the ap­
plica tion of the Federal rule as it applies to "business in competi­
tion with national banks," establishes, under modern business 
practices, a standard which must refer to the credit market 
generally if it is to be administered in a practical way. It would 
be difficult to show that any single business, except another bank, 
comes into direct competition with a national bank. There is no 
more a single business in substantial competition with a national 
bank, than there is a single business in substantial competition 
with a grocery store. It is true that tax equality requires that 
there be no more discrimination as between financial businesses 
than there should be as between retail businesses. But tax equality 
cannot be related to the degree of competition of a single business 
but only to the common characteristics of the businesses which 

10 See The Tax Research Foundation. Tax Systems, Ninth Edition (Commerce 
Clearing House: New York, January 1942) pp. 186, 192, 193-198. 
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form the base of the tax. The truth seems to be that national 
banks compete substantially with many businesses, i~cluding the 
whole credit market in which they operate. That 18 to say, a 
quantitative definition of competing business is not prac~i?al, .but 
the quantitative treatment of capital employed in compehtlOn IS a 
practical measure. 

From the standpoint of the importance of a particular type of 
banking business to the total bankino' business, it may well be that 
the reason national banks have notobtained a larger share of a 
particular type of business is the very existence of substantial non­
banking moneyed capital which seeks (and obtains) the same type 
of business. This view seems implicit in the controlling Supreme 
Court cases. A long line of the court's decisions has sought to 
protect national banks from discriminatory taxation by defining~	 their competitive positions, under a financial structure that would 

1- have astonished the framers of the original amendment of 1864 
to the National Bank Act. It is nevertheless necessary for the 
Co'mmission to select single businesses or groups of businesses to 
form a tax base under the competitive requirements of R. S. 5219. 
The Com,mission has accordingly based its selection upon a vague 
line formed by "the facts of each case' '-the basis of judicial 
decisions-estimates of the amount of capital employed by 
"competing businesses," the testimony of those with whom it has 
consulted, and upon its o\vn experience and knowledge of modern 
business practice. The Co'mmission concludes, accordingly: 

1. THAT THE FOLLOWIXG FINANCIAL INSTITuTIONS CON­

SIDERED AS A GROUP, REPRESENT SUBSTANTIAL :MONEYED CAPITAL 

IN COMPETITION VVITH NATIONAL BANKS WITHIN THE INTENT 

OF R. S. 5219 AND SHOULD BE REMOVED FROM THE PRESENT 

EXEMPTION IN ORDER TO SATISFY THE REQUIREMENTS OF THE 

FEDERAL RULE: 

A. Shares of stock in the following types of corporate enterprise: 
1. Sales finance companies ,
t 

\
 
f
I 

2. Personal loan companies 
'3. Small loan companies 
4. Commercial paper dealers 
5.	 Investment bankers and brokers dealing in Governments and 

municipals 
6. Mortgage loan companies 
7. Any others engaged in the use of moneyed capital for profit 

d by means of loans or discounts, by loans on collateral 
h security, or by investment and reinvestment which the 

administering authority determines are in substantial 
competit~on with the business of national banks. 
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B.	 Oapital and undivided profits of:
 

Any unincorporated business engaged in the same kind of
 
activity as any of the foregoing corporate types, or gen­

erally, in the use of moneyed capital for profit by means
 
of loans or discounts, by loans on collateral security, or
 
by investment or reinvestment, which the administering
 
authority determines is in substantial competition with 
na tional banks. 

Provided) that moneyed capital employed in the following businQsses
 
shall not be deemed to be includ.ed:
 

t1. Stock insurance companies 
2. Mutual insurance companies 
3. Credit unions	 ¥ 
4. Mutual savings banks 
5. Building and loan associations, and 
6. Pawn	 brokers. 

N or shall bonds} notes} or other evidences of indebtedness in the ha.nds
 
of individual citl~zens not employed or engaged in, the banking or in­

l'estment business and representing merely personal investments not
 
made in competition with such business} be deemed to be moneyed
 
capital for the purposes of the proposed tax.
 

Incidence	 and Measure 

Following the above determination of the tax base, the Commis­
sion turned its attention to the type of tax structure most likely 
to be effective under the Federal requirements and which would, 
:at the same time, best fit the requirements of New Jersey practice. 
R. S. 5219 permits four alternative methods of ta~ing national 
banks. The provision reads: . 

"The se\reral States may (1) tax said shares, or (2) include divi­ f· 
dends deriyed therefrom in the taxable income of an owner or holder U 
thereof, or (3) tax such associations on their net income, or (4) ac­ 8 
cording to or measured by their net income...." Ii ,t. c 

It will be observed that the alternatives under the Federal rule t 
present three types of income taxes and a property tax on shares. 
In regard to the income tax alternatives, tIle Commission can only 
repeat the words of the Commission on Ta:l'otion of Intangible Per­
sO'Jwl Property that "It is not possible to tax business activity with 
satisfactory faii'ness without giving consideration to its earnings. 
The Commission has been assured on every hand that this is 
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politically impossible, and the members, themselves, are well aware 
of the public resistance to anything that resembles an income tax 
or even an income factor in a tax formula." 11 For this reason, the 
income tax alternatives provided under the Federal law have been 
rejected, and the Commission gave its attention to the fourth 
alternative-a property tax on shares: 

There is a fundamental choice to be made as between placing 
primary responsibility for the tax' directly upon the competing 
business units, or levying the tax to individual shareholders or 
owners. In the latter case, there is the further choice of whether 
or not to place collection responsibility upon the business unit. 

The object of the tax is capital used in competition with that of 
national banks in New Jersey. But shareholders of competing 
corporations may live outside of New Jersey and their shares may 
be untaxable by virtue of being located out of the State. In such 
an instance, the shareholder owns a security which is not located 
in New Jersey for tax purposes but which represents capital em­
ployed in New Jersey from a competitive viewpoint. Thus the 
choice as between a tax assessed against a corporation using 
capital in competition with national banks and a tax against the 
shareholders of that corporation is more than simply a matter of 
convenIence. 

The Commission has already expressed its views in opposition 
to a property tax upon intangibles held by individuals. The choice 
between a property and an income tax upon competing moneyed 
capital as permitted by Federal law is, from New Jersey's stand­
point, more apparent than real. Whatever the merits of either 
method may be, the Commission is well aware that New Jersey is 
not at present inclined to consider a tax on or even measured by 
income. The bank stock tax, moreover, is on the bank shares as 
property, and an income tax on competing moneyed capital would 
fail to meet the Federal requirement, unless banks were similarly 
taxed. In spite of the Commission's reluctance to tax intangibles 
as property, New Jersey practice and the Federal rule seem to 
limit the Commission to consideration of the "true value" of 
competing moneyed capital as a measure of the required tax within 
this limited field of intangible personalty. 

The difficulties of a property tax on intangibles held by indi­
viduals, to which we have adverted on several occasions (see 
Letter of Transmittal, p. xi et seq.) would be only partially 
relieved by provision for collection of the tax from the competing 
business entity. A related feature of the present bank stock tax 

11 Report (March 26. 1945), p. 79. 
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has operated satisfactorily only because it deals with localized 
institutions12 and the banks have almost universally exercised their 
option to assume direct liability for the tax which is theoretically 
on the shareholders. At the least, it is doubtful whether a foreign 
corporation could be compelled to pay the tax on its sharehold~rs 
in the absence of any dividend accruals. 

Constitutional limitations on the State's jurisdiction to tax 
shares of stock held by individuals must also be recognized. Tho 
State may tax these as propedy either 1) at the domicile of the 
owner; or 2) at the domicile of the corporation; or 3) at the busi­
ness situs, if any, of the shares. The last of these· alternatives, 
business situs, is not involved at this point. 

A tax imposed with reference to the domicile of the owner 
would mean that large financial corporations which compete sub­
stantially with banks in this State but have few, if any, stock­
1l0lclers resident here, would escape a fair share of the tax. A 
tax on the sllares imposed at the domicile of the corporation, on 
tIle other hand, would be effective against domestic corporations, 
but ineffective against foreign corporations. Here again equality 
of tax treatment of the competing business :would be defeated by 
failure to include the principal competing units, foreign corpora­
tions, in the tax base. 

The individual employs capital in and through the corporation. 
A tax measured by such capital or its use is difficult to assess 
against any taxpayer other than the corporation. The shareholder 
whose property interest is in the form of capital stock is difficult 
to identify, may readily evade assessment and, in the case of 
competing foreign corporations, may be beyond the taxing jurisdic­
tion of the State. A tax upon the corporation would obviate these 
difficulties. Since a tax directly to the corporation is paid out of 
earnings which ultimately belong to the shareholders, the legnl 
distinction between a tax against a corporation and a tax: against 
the shareholders could still be recognized in defining the measure 
of the tax. 

For the reasons stated, the Commission is of the opinion that 
it would be desirable to tax competing moneyed capital by assess­
ment directly to the competing business unit. In considering such 
a procedure, the Commission is not unaware of the implications of 
R. S. 5219, and the possibility that the language of the Federal 

l~ That is. State banks and trust companies which are domestic corporations. and 
national banks. which may employ their capital only within the State and for which 
Federal law makes the shares assessable at the place where the bank does business. 
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law may not authorize a tax assessed other than to the individual 
residents of the State. 

The Federal law states the tax on "said shares" (of national 
bank stock) may not be at greater rat~ t~a.n is "~~sessed upon 
other moneyed capital in th.e .hands. of 1,nd1,md1,l~l C1,t1,zens of .such 
State cominO" into competItIOn wIth the busmess of natIOnal 
banks. . . .,;, The Federal statute goes on to provide: 

"2. The shares of any national banking association owned by non­
residents of any State shall be taxed by the taxing district or by the 
State where the association is located and not elsewhere; and such 
association shall make return of such shares and pay the tax thereon as 
agent of such non-resident shareholders." (12 U. S. C. A. sec. 5-1:8) . 

So fal' as a property tax is concerned, the Federal statute, in 
specific language, seems to imply that the tax should be on capital 
"in the hands of individual citizens of such State" and again, to 
the same effect, in the quoted provision that the national banking 
association may be assessed" as agent of such nonresident share­
holders.' ~ R. S. 5219, in providing by express mention two income 
tax alternatives of taxing the associations, with reference to com­
parable taxes assessed" directly to other business corporations, 
might also impliedl~' exclude an:" other types of taxes assessed 
directly to competing business units. In any e\"ent, it has already 
been observed that the incidence of a tax upon competing eorpora­
tions must, of necessity, be very different from the incidenee of a 
tax on their shareholders. 

In vie\\" of these doubts, the COll1rnission requested an opinion of 
Attorney-General Van Riper. The question and the opinion of the 
Attorney-General on this aspect of the matter are as fo11o\\'s: 

QT:ESTIO~: Does the phrase "other moneyed capital in the hallds 
of individual citizens" require that a comparable tax be assessed to the 
individual shareholders in a competing businesS: or may the require­
ments of the Federal statute be met by a tax mrasured ·by the value of 
ca pi tal stock and assessed to the competing corpora tion directly? 

.ANSWER: In answer to your inquir,v . .. I am of the opinion 
that the requirements of the federal statute may be met by a tax 
assessed to the competing corporation directly, A moskeag Savings Bank 
VS. PW'dy, 231 U. S. 373; State of Jlinnesota vs. First Jlational Bank. 
273 U. S. 561; JIontana ;Vat£onal Bank vs. Yello1Vstone County, 276 
U. S. 499; Iowa, Des JIoines Natl:onal Bank vs. Bennett, 284 lJ. S. 
239; Commissioner, etc. vs. Woburn.. 5~ ~. E. 2cl 5ii4 at ,158. 



These practical and legal conclusions are further· supp~rted by 
the experience and practice in other States. In a study completed 
for the. New York State Tax Commission some twelve years ago, 
when banking practice was much more conservative than it is 
today, it was found that substantial competition from various 
newer forms of financial business was taxed by levies directly 
upon the competing units. These observations are summarized 
as follows :13 

"In recent years many types of financial institutions have sprung 
up to compete with commercial banks in certain phases of their busi­
ness, as well as to take over other financial operations which have been 
considered beyond the pale of conservative banking. Among these 
institutions, which one writer has called 'quasi-banks,' are investment 
bankers, finance companies, mortgage loan companies, commercial 
paper houses, small loan companies, and investment trusts. 

"These corporations, \\"hile generally not permitted to receive de­
posits, secure funds by highly analogous methods such as selling de­
mand notes, debentures and preferred stock in convenient denomina­
tions or on the instalment plan. Common stock is 30metimes sold 
with the understanding that it will be bought back at any time at a 
fixed price. Thus these concerns are able to offer some competition to 
banks in the securing of funds. Of more significance, especially from 
a legal standpoint, is their competition in the lending of funds. While 
each type of institution has its peculiar function, there exists a con­
siderable amount of overlapping of services. 

"Many states include certain of these types of financial corporations 
within the taxing statute applicable to banks, and trust companies. 
Industrial or Morris-plan banks are quite generally so included. Min­
nesota, Kentucky and North Carolina, extend the bank tax to mortgage 
loan companies, and Kansas and Maryland. to finance companies. But 
most States have not adapted their tax systems to the somewhat 
sporadic growth of new institutions. In these States the general tax 
laws must be relied upon until such time as the Legislature see fit to 
remedy the situation. 

"There is no uniformity among the States in the taxation of these 
institutions. ~fost commonly they are toned upon their gross or net 
assets or upon their taxable assets and corporate excess.... 

"In addition to these property taxes. financial institutions may be 
subjected to a business tax. Indiana taxes foreign finance co~panies 
on 'gross transactions' at the rate of one-half of one per cent. Finance 
companies are subject to a flat license tax in Georgia and a graduated 

13 New York State Tax Commission, Special Report No.7 (Albany, 1934), by Ronald 
B. Welch, "State and Local Taxation of Banks in the United States," pp. 201-203. 
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tax in Mississippi. In North Carolina they are taxed at the annual 
rate of one per cent upon 'the face value of paper dealt in, bought, 
and/or discounted.' In practically all States general business taxes 
on invested capital or net income apply to miscellaneous financial cor­
porations. 

"The experience thus far recorded by those close to the operation of 
these laws affords little guidance to sound tax policy in this field. On 
the surface there is no good reason why these corporations should not 
be taxed on the same basis as commercial banks. From a legal stand­
point, any other method of taxation is of somewhat questionable valid­
ity unless it is clearly heavier than the tax on national banks. But 
even with the same tax base, certain inequalities may arise. New lines 
of enterprise are less subject to the leveling forces of competition and 
less restricted by law than the long established business of banking. 
Hence, investors may realize large profits on investments in such lines. 
and taxes upon the book value of assets or shares may be comparatively 
light as measured by income." 

The Commission, having reviewed the practical advantages, 
legal requirements .and comparable laws, recommends: 

II. THAT COMPETING MONEYED CAPITAL EMPLOYED IN THE 

CLASSES OF BUSINESS OUTLINED ABOVE SHOULD BE TAXED 

DIRECTLY TO 'THE COMPETING BUSINESS UNIT. 

* 
The measure of the tax on competing moneyed capital follows 

readily from the proposal to tax the business units directly. To 
parallel the bank stock tax, competing corporations should be 
assessed upon the value of their capital stock (which may be ex­
pressed as net worth) employed in competition in New Jersey. 

Capital stock value as a measure of the proposed tax, excluding 
for the moment out-of-State employment of capital, would be 
defined in the s·ame manner as now provided for the bank stock 
tax. This is accomplished as follows: 

"54 :9-2. The shares of the common capital stock of banks, as defined 
in section 54 :9-1 of this Title, shall be assessed and taxed according 
to their true value, to be determined in accordance with the provisions 
of sections 54 :9--:1: and .5-:1: :9-9 of this Title." 

"54 :9-4. The value of each share of common stock of each bank 
shall be ascertained and determined by adding the amount of its 
capital, surplus and undivided profits and deducting therefrom the 
assessed value of its real property, including in such deduction the 
assessed value of all real property owned by a corporation all the stock 
of which corporation is owned by such bank, " 
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"54 :9-9. Each county board of taxation shall annually, on January 
fifteenth, ascertain from an inspection of the statements filed, and 
from any other sources of information which may be open to it: 

"a. The names and places of business of all banks in the county; 

"i. The assessed value of its real property, and the assessed value 
of all real property owned by a corporation all of the stock of which 
is owned by such bank; 

"g. The true value of all the common capital stock of each issued 
and outstanding; 

"i. The amount of tax levied upon the common capital stock of 
each at the uniform rate." 

* * * 
It will be noted that preferred stock is exempt from assessment 

under the present bank stock tax. This rule obviously creates an 
unjustified inequality in taxation among banks themselves. This 
exemption is required, to the extent that such preferred stock is 
held by the Reconstruction Finance Corporation, by an Act of 
Congress overruling a contrary decision in 'Ball-im,ore National 
Bank vs. State Tax Commission of Maryland. 14 The exemption is 
not believed, however, to extend to tax assessed to the bank directly 
on or according to or measured by its net income (the third or 
fourth alterna tives under R. S. 5219). But an income tax appears 
to be excluded from consideration and a tax on capital stock 
assessed to the bank c1irectl:- is not permitted under Federal law. 

The Commission accordingly recommends: 

III. THAT BANKS AND TRUST COMPANIES WITH PREFERRED 

STOCK OUTSTANDING BE LIMITED TO THE DEDUCTION OF SUCH 

PREFERRED STOCK AS IS HELD BY THE R. F. C. 

The use of capital stock value ('or net worth) as a measure of 
the proposed tax, commonly employed in some of the older cor­
porate franchise and property taxes, such as in Pennsylvania, is 
not deemed by the Commission to offer an entirely satisfactory tax 
base. It has two advantages in that it provides the closest pos­
sible base to the bank stock tax and also parallels the Corporation 

14 297 U. S. 209, 56 Sup. ct. 417 (1936). Subsequent to this decision, the RFC tax 
exemption section was amended by adding the following language: " ... Such exemp­
tions shall also be construed to be applicable to the loans made, and personal property 
owned, by the Reconstruction Finance Corporation or by any corporation referred to 
in clause (1). (2) or (3) of the preceding sentence, but such exemptions shall not be 
construed to be applicable in any State to any buildings which are considered by the 
laws of such State to be personal property for taxation purposes." (As amended June 
10, 1941, c. 190. §3, 55 Stat. 248.) 
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Business Tax Act (1945) which uses net worth as its measure. The 
proposal also has the determining advantage of restoring equality 
of tax treatment as between national banks and competing 
moneyed capital in a way which will satisfy R. S. 5219. 

Beyond this, the Commission might well repeat the observation 
of its predecessor, the Commission on Taxation of Intangible Per­
sonal Property:15 

"The Commission realizes the limitation of the above proposal, but 
it wishes to emphasize this point: The ownership of corporate prop­
erty is only a remote measure of corporate ability to pay taxes. So 
long, therefore, as property is the base of the tax, so long will there . 
be inequalities in its application. It is not possible to tax business 
activity with satisfactory fairness without giving consideration to its 
earnings. The Commission has been assured on every hand that this 
is politically impossible, and the members, themselves, are well aware 
of the public resistance to anything that resembles an income tax or 
even an income factor in a tax formula. For this reason, any reference 
to earnings in the formula has been carefully avoided, and the propertv 
tradition maintained as the basis of the tax. Because net worth reflects 
net corporate ownership., it more nearly reflects an equitable property 
tax base than do property holdings." 

Unincorporated business units engaging in the same type of 
competiti,-e business as the eorporations already discussed could 
not, of course, be reached through a tax measured by capital stock. 
A comparable measure would be capital and undistributed profits. 
If the tax were to be imposed in the form of a property tax, how­
ever, it would probably be necessary to provide for deduction of 
Federal Government securities, which are constitutionally immune 
from taxation by the States. The Supreme Court has held in Des 
il10ines National Bank vs. Fairweather 16 that such an exemption 

ch 
would not destroy the effectiveness of the tax under R. S. 5219. 

es 
C. 
rk 

A similar condition would arise with respect to the tax assessed 
to competing corporations. In either case a property tax assessed 

on 

\ to the business unit "'ould require the allowance of a deduction 
from net "'orth of the value of Federal securities. But such a 

ns 

n-
I deduction would inevitably operate to induce taxpayers to go into 

Governments at tax time. It also would have an unequal effect, 
depending upon the composition of individual investment port­

o folios. A more equal application of the tax would result from the 
n. use of an excise tax in respect of business done measured hy the 

3.0 
I~ Report (March 26, 1945) p. 79. 
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value of capital stock, in the case of a corporation, and by capital 
and undistributed profits, in the case of an unincorporated unit, 
employed in doing business in New Jersey. 

Some adjustment of this will be required to meet special situa­
tions. One of these arises where financial businesses have large 
stock holdings in corporations which are specially taxed under 
New Jersey laws. This is particularly true of equity holdings in 
insurance companies and banks. Other such holdings represent 
equities in financial businesses which will become taxable under 
the Commission's recommendations. The argument has been ad­
vanced that such holdings should not be considered as part of the 
new tax base because their inclusion would constitute double tax­
ation, at rates very much greater than those imposed on general e 

Business corporations, upon that part of the taxpayer's capital 
which they represent. 

National banks are prohibited from purchasing for their own 
account the shares of stock of any corporation. I1 This means that 
the problem of double taxation from this source does not arise 
in the case of banks, and that it is essentially one concerning only 
competing' financial businesses. The Commission concludes that, 
under such conditions, provision for a deduction from net worth 
of property specially taxed in New Jersey-i.e., shares of stock 
of insurance companies, public utilities, railroads, banks and other 
financial businesses-is warranted. To parallel the bank stock 
tax, it would also be necessary to permit a deduction of the 
assessed value of real estate taxable in New Jersey, but not more 
than the taxpayer's equity in such real estate. 

The New Jersey Corporation Business Tax Act (1945) provides 

r 
k 
e 
e 

for relief from double taxation, in the case of subsidiaries, by 
allowing a deduction to the parent corporation up to 50 per cent s 

of the amount of subsidiary capital a.s follows :18 
t 

"Any taxpayer which holds capital stock of a subsidiary (luring all 
or part of any year may, for the purposes of the ta..\: imposed by this 
act, deduct from its net \\-orth such proportion, not exceeding fifty per 11 

centum (50 per cent), otthe aYerage ,",lIue of such holdings less net 
liabilities (if any) to subsidiaries, as the ratio of the subsidiary's tax­ r 

able net worth, for the same year under this aet, to its entire net 
worth. . . . For the purpose of this section, a subsidiary shall be 
deemed to be any corporation in which a taxpayer is the beneficial owner 
of.at least eighty per centum (80 per cent) of the total combined vot­ e 

ing power of all classes of stock entitled. to vote and of at least eighty r 

Ii See note 6, supra. \' 
IS New Jersey Laws 1945, Chapter 162, Sec. 9. 
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.per centum (80 per cent) of the total number of shares of all other 
classes of stock except nonvoting stock which is limited and preferred as 
to dividends." 

The Commission believes this is a proper deduction and that a 
similar deduction from net worth should be allowed financial busi­
nesses to the extent that they hold subsidiary capital which is taxed 
under the New Jersey Corporation Business Tax Act or under the 
proposed new act. However, subsidiary capital which is not taxed 
in New Jersey enters into the assets and the net worth of the busi­
ness in the same way as do other assets and is subject to the same 
allocation formula. 

The Commission accordingly recommends: 

IV. THAT THE TAX ON COMPETING MONEYED CAPITAL TAKE 

THE FORM OF A FINANCIAL BUSINESS EXCISE TAX MEASURED BY 

CAPITAL AND UNDISTRIBUTED PROFITS EMPLOYED THROUGH UN­

INCORPORATED BUSINESS UNITS AND BY THE VALUE OF CAPITAL 

STOCK EMPLOYED BY CORPORATIONS, WITH DEDUCTIONS FOR THE 

ASSESSED VALUE OF REAL ESTATE IN NEW JERSEY, FOR THE 

VALUE OF INTANGIBLE PERSONALTY SPECIALLY TAXED, AND FOR 

FURTHER RELIEF FROM DOUBLE TAXATION TO THE EXTENT (UP 

TO 50 PER CENT) THAT SUBSIDIARIES ARE ALREADY TAXED IN 

THIS STATE. 

Apportionment of Tax Base 

The application of the proposed capital stock tax to corpora­
tions of this and other states requires a method of identifying that 
portion of the capital value to be used as a measure of the tax. 
This problem has not arisen in the bank stock tax for the reason 
that banks are not authorized to maintain a place of business 
outside the county of their principal office. It need hardly be 
noted that competing moneyed capital is not so restricted, and in 
fact, corporations which may and do operate on a national basis 
are a principal source of competition. Both tax law and sound 
policy require that this characteristic of the competing business be 
recognized in the proposed legislation. 

The selection of a method of allocation depends upon the type 
of tax with which it will be used. If the proposed tax were deemed 
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to be a property tax, the matter of allocation would be reduced 
to the simple proposition that the State may constitutionally tax 
only such property as may be found within the State. Such situs 
determination for tne purposes of a capital stock tax would at 
least find deductions for all tangibles located outside the State, 
for all Federal government securities (as immune from taxation) 
and for all other items of property (e.g. municipal obligations) 
which State policy might desire to leave free of a capital levy. 
These deductions would apply to a domestic corporation. Foreign 
corporations could be subject to a measure including only that 
proportion of their capital employed within the State. 

Under, an excise tax measured by capital, as proposed, there is 
considerably more freedom to achieve a working equality of treat­
ment as among the val'jous classes of taxpayers, foreign and 
domestic corporations and unincorporated business. In the State's 
general business tax-what is known as "the corporate net worth 
tax"-there are similar considerations and the so-called Massa­
chusetts formula was adopted. This formula allocates by using 
an average of three factors, payroll, tangible property, gross re­
ceipts, in and out of the State. In the case of a business where one 
or more of these factors may be practically inapplicable, it may be 
omitted. Financial business is a principal instance of this kind. 

It is inherent in financial business that neither payroll nor tan­
gible property should ordinarily be relevant factors in a deter­
mination of the location or amount of capital employed. The 
Supreme Court has clearly described the business involved for 
present purposes as all enterprise in which the capital employed 
is money, where the object of the business is the making of profit 
by its use as money, such as investment and reinvestment in 
securities by way of loan, discount, or otherwise, loans on col­
lateral security, negotiation of loans, either as an instrument of 
a permanent character or temporarily with a view to sale or 
repayment and reinvestment. 

It is apparent from tbis definition that either tbe average amount 
of loans and discounts placed through New Jersey offices (as com­
pared with tbe amount everywbere) or the gross business done 
through New Jersey offices (as compared with the gross every­
where) would be a satisfactory measure of the employment of 
competing capital in this State. 

Thus, a national corporation which bas a total of $5 million in 
loans outstanding and wbich has four offices in New Jersey with 
total outstandings of $500,000 might allocate 10 per cent of its 
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ed total capital, surplus and undivided profits to New Jersey. This 
a.x 10 per cent of the total which is allocated to New Jersey would in 
US turn be allocated as among the four New Jersey offices according 
'at to the amount of loans outstanding of each of them. 
te, Outstandings might not be satisfactory, however, to allocate 
n) capital of an investment company which may deal partly in stock 

) equities and partly in Governments and municipals. For this type 
of company, gross business mi~'ht be a more practical measure of 

n allocation. It could be defined ~as the sum of: 
at 

1) Fees, commISSIOns or other' compensation for financial servIces 
rendered within this State. 

IS 2) Gross profits from trading in stocks, bonds or other securities 
t- managed within this State.
 
d
 3) Interest and dividends received on loans, stocks, bonds and other 
's securities managed within this State. . 
th 4) Interest charged to custoI!lers, at places 'of business maintained 

within this State, for carrying debit balances of margin accounts, with­~a-
g out deduction of any costs incurred in carrying such accounts. 
e- 5) Any other gross income resulting from the operation of financial 

business within this State. e
 
e
 

divided by the aggregate amount of such items of the taxpayer 
everywhere. 

The advantage of a single formu~a, reasonably related to turn­
over of capital in New Jersey, as compared with the possible use 
of outstandings, seems to justify the somewhat more complicated 
gross business basis. The Commission accordingly recommends: 

m V. THAT CAPITAL EMPLOYED BE ALLOCATED IN PROPORTION 

TO GROSS BUSINESS DONE IN NEW JERSEY, AS HEREIN DEFINED.1­
of 
or Rate and Yield 

In the Commission's judgment, there are only two definite condi­
nt tions affecting the rate: 

, e First: It must be set so that competing moneyed capital will not 

y­ be assessed at a lesser rate than shares of stock in national banks 
(R. S. 5219).of 

Second: If the broadening of the tax base is to be accompanied 
by any uniform rate less than the present 7.5 mills on bank stock, the 

In yield of the tax on all financial corporations must at least equal the 
th amount anticipated by each county and its municipalities for 1946 
ts from the bank stock tax. 
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Within these rather uncertain criteria, the selection of a rate to tobe applied to competing moneyed capital suggests a re-examination 
of the 7.5 mill rate. This rate may be excessively high as compared on 

ed 
to taxation of similar business in other states and it is quite clear at
the rate is already greatly in excess of that imposed on general al
business corporations in New Jersey.
 

General corporate business is now taxable under the Corpora­
 a­
tion Business Tax Act (1945) at 8/10 of a mill upon that part of of
its net worth allocated to the State. As compared to this rate, te,
banks are taxable under the bank stock tax at 7112 mills upon what at 
amounts to virtually the same base (capital, surplus and undivided ed
profits). Thus, the rate of the bank stock tax is more than nine e 
tImes that of the corporate business tax.
 

There are several reasons of policy which justify a higher rate
 
for banks; but these reasons are not all appropriate to other
 
financial corporations. For example:
 

1) Both taxes are "in lieu" of taxation of intangible personal prop­
erty. While the bank stock tax is also "in lieu" of taxation of what 
little tangible personal property is held by banks, general bus.iness ess 
corporations remain subject to relatively heavy assessments on inven­ en­
tory, machinery equipment and other tangible personalty, at the gen­ en­
eral property tax rate. 

2) The assessed valuation of real estate taxable in New Jersey is IS 
deductible from capital, surplus and undivided profits under the bank nk 
stock tax, but no similar deduction is allowed from the base of the .the 
general corporate business tax. 

3) General business corporations usually require a much greater net net 
worth for a given volume of business than a bank, which may do busi­ 51­
ness soundly on a ratio of capital to total assets of only 10 per cent ent 
or less. 

4) Banks are a business affected with a public interest in that hat 
they enjoy the valuable privilege of soliciting and accepting deposits­ s ­
a privilege not conferred upon any other business. 

All but the fourth and to a lesser extent the third of these points ts 
are equally applicable to financial corporations. By comparison on 
with rates assessed upon bank shares in other States moreover, it , it 
appears that the New Jersey rate of 7.5 mills (3,4 of 1%) falls Us 
among the more moderate levies. When compared with the taxa­ a­
tion of life insurance companies at approximately one-half the the 
general property rate (beginning in 1951) which in Newark may ay 
mean one-half of $6.00 or 3 per cent on capital -and surplus, the he 
bank stock tax appears moderate indeed. It would thus be difficult ult 
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to to justify any very substantial reduction in this rate, except as it
 
may appear excessive with respect to competing financial business. 

f~~ It is quite common in classified property tax states to tax 
,ar intangibles at 2 or 3 mills. Such a tax may extend to the total 
ral assets of certain financial corporations, and is generally accepted 

as a reasonable levy. Assuming a 3:1 ratio of assets to net worth 
ra- for this type of business, a tax ranging from 6 to 9 mills on net 

worth would develop a tax liability equivalent to the 2 or 3 mill of 
rate on intangibles. From this viewpoint, the 7.5 mill rate on nette, 
worth would compare favorably with taxes elsewhere, and couldat 
not be said to be unduly burdensome.ed 

ne The problem of establishing a suitable tax rate under the 
circumstances thus suggests an incidental source of revenue for 
the two levels of government now receiving the bank stock tax. te 
The Commission is cognizant of the need to relieve real estate, and 
anticipates some incidental revenue from the new tax base which 
may be applied to this end. 

The determination of the tax rate is, however, complicated by 
special conditions which characterize the business of financial 
institutions. The ratio of assets to net worth in banks and in other 
financial businesses varies greatly. In personal loan companies 
this ratio rarely exceeds 3 to 1, while in the case of banks it may 
be as high as 10 to 1 or even 20 to 1. To apply the same rate to a 

nk
IS tax base that varies so widely in terms of its financial resources 

he would seem to place a disproportionate burden on the assets of 
the business with a low ratio of assets to net worth. 

As shown in Table 4, the net worth (capital, surplus and un­et 
divided profits) of personal finance companies in 1943 averaged 
62 per cent of total assets as compared with 7 per cent for banks 
in New Jersey. A tax at 7.5 mills upon net worth in 1943 would 
be the equivalent of a tax at 4.65 mills on the total assets of per­
sonal finance companies and a tax at 0.525 mills on the total assets 
of banks. This means a tax at uniform rates upon net worth would 
be the equivalent of a tax upon assets of personal finance com­

,ts panies about nine times what it would be upon the assets of banks. 
on In 1941 the effective tax rates upon the assets of personal finance 
it companies would have been about six times the effective rate upon 

lIs the assets of banks. This condition arises from the fact that banks 
a­ obtain a large portion of their funds from deposits while personal 
he finance companies operate to a much larger extent upon equity 
ay capital. Decreased volume of consumer credit outstanding during 
he the war caused finance companies to retire their debt;; and thus 
It increase their ratio of assets to net worth. 
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TABLE 4 *t. 
NET WORTH AS PER CENT OF TOTAL ASSETS 

FOR 

FINANCE COMPANIES AND NEW JERSEY BANKS 

(1939-1943 ) 

Institutions 

1.	 Commercial credit and finance com­
panies1 ..................... 

2. Personal finance companies1 ...... 
3. New Jersey banks: 2 

a. Trust compames 4 •••••••••• 

b. State banks ...............
 
c. National banks . ............
 

1943 
1939 1940 191/1 1942 1943 

48.1 
28.5 21.7 18.5 37.2 48.1 62.3 
56.3 53.2 48.6 54.8 62.3 

7.2 
11.2 10.5 9.8 8.5 7.2 6.5 

9.1 7.8 7.9 7.6 6.5 7.4 
10.8 10.4 9.7 8.5 7.4 

u.rvey 
1 Computed from data published by Securities and Exchange Commission, Survey o. 88. 

of American Listed Corporations, Balance Sheet Data, Survey Series Release No, 88. and 
Data include nineteen commercial credit and finance companies for 1939 and 1940 and 1939. 
twenty companies for 1941-1943. They include- ten personal finance companies for 1939. 
1940 and 1943 and eleven companies for 1941 and 1942. and 

2 Computed from data published by New Jersey Commissioner of Banking and 
Insurance. Annual Reports 1939-1943. 

the
In recognition of these differences, it has been suggested to the at a

Commission that competing financial businesses be taxed at a total 
lesser rate than banks or that a ceiling be placed upon the total ated 
taxable net worth of the taxpayer, which shall not exceed a stated 
per cent of its total assets. sets 

As shown in Table 5, however, banks earn less on their assets mes 
than do other financial businesses. Personal finance companies heir 
realized operating profits in 1941 equal to about 8 per cent of their com­
total assets, or about nine times the 0.9 per cent realized by com­ orne 
mercial banks. This indicates that a tax measured by net income ts of 
in 1941 would result in the equivalent of a tax upon the assets of pon
personal finance companies about nine times what it would upon . In 
banks (instead of six times as in the case of a net worth 'tax). In s be 
1941 the" asset tax equivalent" of an income tax would thus be with 
less favorable to personal finance companies as compared with cate 
banks than would that of a net worth tax. Available data indicate 
that this condition is general. 
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TABLE 5 

OPERATING PROFIT OF SELECTED SAMPLES OF 

AGENCIES AND C.OMMERCIAL BANKS IN PER 

Sample 

Sales finance companies 
2 to 3 nationaF 
2 to 4 regionaF 
9 to 32 locaF 
202 locaP 

Personal finance companies 

. 

. 

. 

. 

2 national4 
••••••••••••••••.••••.• 

2 to 5 regional4 
•••••••••••••••••• 

5 to 7 local4 
••••••••••••••••••••• 

153 locaP . 

79 non-invest. type indust. bkg. cos.3 

Invest. type indust. banks 
56 noninsured3 ••••••••.•.••••.... 

6 largest insured5 
••••.•.••••••••.• 

All other insured5 
••••••••••••••••• 

37 insured3 
•••••••.•••••••••••••••• 

Credit unions 
All reporting federal credit unions6 

•• 

Commercial banks 
All national banks7 

••••••••••••••• 

All insured banks5 •••••••••••••••• 

1 Operating profit designates the amount 
except the cost of borrowed funds. 

1936 

6.0 
6.7 
6.8 
5.6 

10.4 
11.0 
10.6 

7.3 

5.2 

2.8 
3.4 
4.0 
3.3 

4.3 

1.5 
1.4 

CONSUMER INSTALMENT FINANCING 

CENT OF TOTAL ASSETS, 1936-411 

1937 1938 1939 1940 1941 

5.3 4.6 4.2 3.5 3.2 
5.5 4.0 4.4 4.0 3.3 
6.6 4.2 4.7 4.6 4.6 

10.8 9.5 9.2 8.6 7.3 
11.5 8.9 9.2 9.2 8.1 

9.7 7.2 7.9 9.5 8.1 

3.2 3.7 3.3 2.8 2.6 
4.3 3.5 3.7 3.0 3.0 

5.1 5.0 4.9 4.9 4.3 

1.2 1.1 1.1 .9 .9 
1.1 1.0 1.0 .9 .9 

of profit after the payment of all costs 

2 Based on data from the National Credit Office. Inc. Some of these companies are 
included in the 202 local companies of the income tax sample. Here the denominator 
is the average of total assets at the beginning and end of year. 

3 Based on tabulations prepared by the Income Tax Study. The figures represent 
operating profit in per cent of year-end assets. 

• Based on data from the National Credit Office, Inc. Some of these companies are 
Included in the 153 local companies of the income tax sample. Here the denominator 
is the average of total assets at the beginning and end of year. 

5 Based on data from Federal Deposit Insurance Corporation. Total assets are 
averages of figures for beginning. middle and end of year; deposits accumulated for 
the repayment of loans have been deducted from total assets of industrial banks. Cash 
depositories and banks designated in this study as insured industrial banks are included 
with all insured commercial banks. 

6 Data obtained from U. S. Farm Credit Administration, Division of Finance and 
Accounts. The figures represent operating pre-fit in per cent of year-end assets. 

7 Based on data in Annual Reports of the Comptroller of the Currency. Total assets 
are averages of figures for call dates during the year. 

SOURCE: Ernest A. Dauer Comparative Opera.ting Experience of Consumer Instal­
ment Financing Agencies and Commercial Banks, Financial Research Program, Studies 
In Consumer Instalment Financing of the National Bureau of Economic Research 
(New York, 1944) p. 129. 
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The relative impact as among taxpayers of a tax measured by one 
base is seldom the same when expressed in terms of another base. 
All businesses do not hold the same kinds and amounts of assets; 
they do not finance themselves in the same way; they do not do 
the same things; and they do not realize the same earnings. Indi­
vidually or in combination, all of these things and the relative 
position of individual taxpayers under the tax will vary accord­
ingly. 

If one common measure of equity is to be applied to all taxes, 
income and not total assets seems most adaptable to this purpose. e. 
In terms of income, there seems no basis for providing a tax differ­ r­
ential in favor of finance companies as against banks. 

In addition to considerations of economic differences as among o 
Cf 

different financial businesses, there is the matter of providing a a 
tax which will meet the requirements of the Federal Statute. A tax x 
upon only a portion of the net worth or capital of a financial busi­ i ­

ness amounts to the same thing as a tax at a lesser rate upon all II 
of the net worth or capital of that business. Such a tax would Id 

S.thus be vulnerable to attack under the Federal requirement (R. S. 
5219) that: 

.)"In the case of a tax on said shares (the shares of a national bank) 
the tax imposed shall not be at a greater rate than is assessed upon n 

other moneyed capital in the hands of individual citizens of such State te 

coming into competition with the business of national banks." 

The Commission concludes that there is no sound basis for ex­ x­

tending a lower rate to competing financial businesses or placing o Cf 

cha ceiling upon the total net worth of the taxpayer and that such 
cka ceiling ,vould endanger the validity of the present Bank Stock 

tax. The Cor.nmission therefore recommends: 

VI. RETENTION OF THE BANK STOCK TAX RATE OF 7.5 MILLS L3 

"D
UPON TAXABLE CAPITAL, SURPLUS AND UNDIVIDED PROFITS, AND 

S.THE EXTENSION OF THE SAME RATE TO CO:Y1PETING BUSINESSES. 

The Commission believes that, on the basis of incomplete data ta 

available, such a rate would accomplish these results: 

1) Applied to a tax base broadened to include financial businesses 
not now subject to the bank stock tax but in substantial competition on 

nkwith national banks, it will prorluce, in addition to the present bank
 
stock tax, revenue, at least equal to the sum of :
 

86
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a) the present tax upon tangible personal property of competing 
financial business, which will become exempt from local property 
taxes. 

b) the amount of corporate business tax which would otherwise 
be paid by financial corporations brought under the tax. 
2) It should afford a slight measure of tax relief to real estate in 

those counties in which competing financial business is concentrated. 

5,	 The Yield of the Tax 
e. 

The Commission has been handicapped by an almost completer-
absence of quantitative data with which to estimate the potential 

()' 
tax yield from the broadened tax base. However, in making its 

o recommendations, the Commission has felt that the new base 
a should produce at least as much tax revenue as is now derived 
x from the taxpayers who come under it. 
I-

Records are not available to indicate the amount of local prop­II 
erty taxes which financial businesses now pay upon their tangibleld 
personal property. However, this kind of property is not heldS. 
in large amounts and the Commission estimates that taxes upon 
it do not total as much as $100,000 for the entire State. There 

k) has not yet been a year's experience under the corporate business 
n tax and the amount of tax which financial corporations will pay 
te under it is not known. It is certainly clear, however, that financial 

corporations which come under the supplement to the bank stock 
tax will be required to pay substantially more to the counties than 

x- they would be required to pay to the State under the Corporation 
Business Tax Act. The excess will more than replace any revenue 
loss from tangible personalty. 

The present bank stock tax base produced tax revenue totaling 
$1,119,400 last year. The 1945 tax was based upon capital, surplus 
and undivided profits reported as of the end of 1944. Based upon

S	 comparisons between published bank r~ports for 1944 and 1945,
'D the Commission estimates that the 1946 tax base will be about 10 
S.	 per. cent above that of 1945. This means an additional small 

increase in county and municipal receipts from this source.
ta 

Broadening of the tax base to include sales finance companies, 
personal loan companies, mortgage loan companies, commercial 

es paper dealers and other financial businesses in competition with 
On national banks will result in substantial increases in the aggregate
k . tax revenues of some counties and municipalities from financial 

business. The Commission estimates that 115 small loan licensees 
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alone would pay taxes amounting to about $97,000 upon their 
capital, surplus and undivided profits as reported to the Commis­
sioner of Banking and Insurance as of the end of 1944. 

No satisfactory data are available to estimate the amount of 
capital employed or loans outstanding by sales finance companies, 
personal finance companies (other than small loan licensees), 
commercial paper dealers and others. For tbis reason, no estimate 
of the probable tax yield from these sources can be made. From 
sca ttered information at hand, however, the CommissioH finds 
that the principal tax revenues from these groups ,vill arise from 
the activities of a relatively small number of taxpayers. 

The Commission accordingly recommends: 

VII. THAT NO SPECIFIC YIELD OF THE PROPOSED TAX BE 

ANTICIPATED FOR THE CURRENT YEAR IN COUNTY AND NIu~IC­

IPAL BUDGETS, ALTHOUGH SUBSTANTIAL REVENUE, COMPARABLE 

TO THE BANK STOCK TAx, MAYBE REALIZED. 

Administration and Distribution 

At the present time the bank stock tax is assessed by the County 
Boards of Taxation and collected by the County Treasurer. In 
practice, the tax has been self-assessed by the banks. The measure 
of the tax is clearly defined in terms of capital, surplus and undi­
vided profits and these are readily determined from bank state­
ments. Record keeping of banks is ofa high order and their finan­
cial statements are available to the public. There has been no 
problem of alloca ting the tax base as among taxing jurisdictions 
and administration of the tax has been simple. 

Recommendations of the Commission contemplate a somewhat 
more complex administrative problem. Some of the new taxpayers 
operate in several states and in several jurisdictions within New 
Jersey. This means the task of administering the tax legislation 
supplementing the bank stock tax may involve the securing of 
suitable tax returns, including provision for allocation of capital, 
surplus and undivided profits. Some of the subject taxpayers 
have not been accustomed to disclosing their financial condition as 
freely as banks have been, and they may raise auditing problems. 

The Commission has been assured, moreover, that the financial 
businesses themselves would prefer to deal with a single tax au­
thority rather than with a variety of local administrations. The 
requirements of uniform treatment as among counties, the avoid­
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lr ance of the old problem of "tax lightning," and tb,e necessary com­
is- plexity of allocation requirements, seem to point conclusively to 

State administration as the most effective method. The machinery 
of is already established and operating in the Department of Taxa­
es, tion and Finance to administer the Corporation Business Tax Act 
s), of 1945, and the small additional burden that the proposed tax 
te would require, could quite likely be absorbed in the present opera­
m tion. The distribution of the receipts would, however, be the same 

. de; as the distribution under the present bank stock tax-namely, one­
Il1 half of the proceeds to the county and one-half to the municipality 

in which the financial institution is located. The administration 
of the bank stock tax would remain as at present-namely, in the 
county boards of taxation and the county treasurer. 

BE The Co'mmission accordingly recommends: 
rc­
LE VIII. THAT THE PROPOSED TAX BE ASSESSED AND COLLECTED 

IN THE, SAME :MANNER AS THE PRESENT CORPORATION BUSINESS 

TAX, AND THAT THE PROCEEDS BE DISTRIBUTED IN THE SA:YfE 

MANNER AS THE BANK STOCK TAX. 
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PART II 

Tax Lien Foreclosure 

The Commission has deemed the subject of local property tax 
administration one of its major responsibilities. In this field, it 
has already been noted that the taxation of tangible personal 
property, the improvement of real estate tax administration and 
the development of equalization procedures are important matters 
for future attention. The matter of tax lien foreclosure has been 
selected for immediate attention for two reasons: the basic 
investigations have long been completed by others, and it is a 
subject on which public and private agencies are agreed upon as 
in need of remedial legislation. For example: . 

ST.lTE TAXP.lYERS' ASSOCL\.TIOX :-"The excessive cost of for'?clos­
ing tax delinquent property under present law imposes a serious prob­
lem upon municipalities which would like to rid themsehes of burden­
some dead-wood realty, especially nnimproved vacant land or lots whose 
market value does not justify the municipality instituting costly fore­
closure proceedings for their sale. Remedial legislation should be 
enacted simplifying the procedure and reducing the high cost of these 
sales as a matter of enlightened public policy in the vital interest of 
the municipality and its taxpayers. Such remedial legislation should 
also embrace a class of tax delinquent property, in many cases unim­
proved vacant land or lots, whose present owners are unknown or can­
not be located by local taxing authorities after efforts to do so have 
been made over a period of successive years; and such legislation should 
validate the sales of such property by the municipality and thereby 
provide a good, legal and marketable title to the property sold so as 
to be acceptable to examining attorneys, loaning authorities and any 
other buyers. UnprodUf'tive tax delinquent property and its disposal 
constitutes an outstancl in.~ municipal problem which calls for prompt 
legislative relief." 1 

* * * 
\Y.UTER R. DARBY, Diuetor of the Division of Local Government:­

"When real estate taxes are unpaid, the collector is charged with the 
duty of selling the same for non-payment and if there is no outside 
purchaser, the property js struck off to the municipality and the tax 

1 About the New Jersey Taxpayers Association, pp. 13-14. 
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title lien is vested in the municipality. At any time after two years 
from the date of the tax sale the municipality may, in accordance with 
law, foreclose the right of redemption through the Court of Chancery 
and when such right to redeem is foreclosed, the municipality acquires 
title in fee. This property then becomes municipal property subject 
to sale by the municipality. The propert): is withdrawn from the rat­
abIes when foreclosed and is not restored thereto until sold. 

"The growth of the foreclosed property asset indica tes that the dis­
position thereof is one of the important problems of the municipalities. 
The asset figure represents the taxes accrued and has no reference to 
actual values or assessed values. In some instances, municipalities are 
able to dispose of foreclosed properties at a profit and in other instances 
at a loss. Attention is directed to the continued growth of this asset 
and to the fact that it is one of our major municipal problems." 2 

It is particularly timely this year to handle the matter of tax 
lien foreclosures. There are several reasons for this: 

1) During the high earnings and cheap money period of war­
time, every piece of tax delinquent property that could possibly 
be handled through existing machinery may be presumed to have 
been restored to productive use. 

2) Reference to the Report of the Division of Local Government 
for 1944 shows that while cash tax collections reached 90.98 per 
cent in the year of levy, there still remained outstanding' accumu­
lated tax title liens in possession of municipalities aggregating 
roundly $70,000,000. This is 27 per cent of the total property taxes 
levied for all purposes ($256,371,015) in 1944. 

3) The high level of public and private economic activity which 
appears certain to develop in the years ahead makes it particularly 
desirable to facilitate the restoration of tax delinquent lands to 
their most suitable economic use, either public or private. 

4) As tax revenues become more affected by the restoration of 
normal economic conditions, it becomes more unjust to permit 
county and State property taxes to be apportioned to municipali­
ties upon the basis of tax delinquent" ratables." So long as the 
liens remain unforeclosed and the municipality does not take title 
to the property, it is deemed a tax ratable and in effect it creates 
a continuing liability which other taxpayers have to meet. 

Unimproved vacant land is the only type of property for which 
existing tax lien foreclosure machinery is entirely unsuited.. The 
principal difficulty under existing law is the cost of foreclosure. 3 

2 New Jersey State DE'partment of Taxation and Finance, Division of Local Govern­
ment, Report (1944), p. xii. 

:l As to the nature and scope of the entire problem, see A. M. Hillhouse and Carl 
H. Chatters, Tax-Reverted Properties in Urban Areas (Public Admin. Service: 
Chicago. 1942). 
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Foreclosure in Chancery, the only direct present method of fore­
closure which will give a marketable title 4 has been estimated by 
the New Jersey State Planning Board to cost from $200 to $400 
per parce1.5 This cost may have been reduced somewhat by sub­
sequent legislation, but it is still too high for use in connection with 
vacant land which may be worth, in some cases, as little as $10 
per acre. 

'Xe\v Jersey has not been entirely neglectful of this problem. 
Two principal types of remedies have been developed: One of 
these types-includes various devices intended to avoid the accumu­
lation of tax liens, such as provision for installment payment of 
taxes, for the acceptance of a deed to the property in settlement 
of taxes due thereon, and, in the case of income producing prop­
ert:~, provision for tax receivership. 

The cost of foreclosure by a suit in Chancery, as in the fore­
.closure of a mortgage, has also been reduced by the Hess Law 
(Lau's of 1940, ch, 84). This la,.". permits a blanket foreclosure 
suit covering numerous pieces of property, usually in a single sub­
division. Other provisions of the law are also directed to\vard 
reducing excessive costs. By contracting with a title compan:T for 
a	 search covering all the delinquent properties (usually deriving 
title from one large holding) municipalities have been able to 
reduce the cost of this work. 

But the principal elements of cost still remain. Under existing 
foreclosure procedure, all interested parties must be named as 
defendants. This means an exhaustive and costly title search, and 
almost prohibitive service and notice costs. In addition, there are 
substantial costs of references and publications. 

The only way in which foreclosure costs can be reduced suffi­
ciently to be practicai in cases of property of low value, particu­
larly vacant land, is through the procedure known as foreclosure 
in rem. This procedure has been adopted in New York, North 
Carolina, 1finnesota, Nebraska, and in several other States and in 
the :Model Real Property Tax Collection Law of the National 
Municipal League. 

Before considering the details of an in rem foreclosure law, it 
is	 striking to note the manner in which it meets the needs for liqui­
dation of low value tax title liens. Hillhouse and Chatters6 report 

4 Howard W. Roberts. "Tax Lien Marketability and Eligibility for Mortgage Loans," 
New Jersey Municipalities, October, 1939, p. 12. 

:; New Jersey State Planning Board, Premature Land Subdivision a Luxury (1941). 
p.	 37.
 

tl Op. cit.) p. 30.
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the following comparison of minimum costs in New York under 
the old in personam procedure with the newer in rem procedure, 

deas follows: ur€
TABLE 6 

COMPARATIVE COSTS OF Two TYPES OF MORTGAGE 

OR TAX FORECLOSURE PROCEEDINGS 

Mortgage 
Foreclosure In Rem 

Procedure Plan Plan 

Title search . $12.50 $00.00
 
Notice to redeem . 5.00 0.25
 
Tax search . 1.00 1.00
 
Continuation title search . 3.50 0.00
 
Continuation tax search . 1.00 0.00
 
Serving summons and complaint . . 5.00 0.25
 
Advertising fee . 28.00 0.10
 
Legal fees . 45.00 3.00
 

Total . $101.00 $4.60 

Later information sho,vs the maximum cost per in 'rem pro­
cedure in New York at $3.50, and the greater the number of 
parcels foreclosed, the less the individual cost per parcel, some­ pre 

(
times as low as 65 cents per parcel under the ~ ew York law. 

l' 

illf 

Hillhouse and Chatters summarize the manner in which these 
results are achieved as follows :7 

hc~ 

"The most important simplified foreclosure procedure that has been 
developed, however, is a proceeding in rem,} as distinguished from the 
ordinary foreclosure procedings in personam. This new procedure is f hl'l 

1 tl
especially adapted to properties of small value, and also to foreclosures 

l'e
where the owners are unknown, nonresident, or minors. It eliminates 

, Wr
the necessity of title searches, personal service, referee's fees and large 
advertising costs. Because persons having an interest in the properly nat 

lar
need not be named in the published summons, a costly title search to 

, prJ
ascertain their identity is unnecessary. 

I (·h
"Service is by publication pursuant to court order, for example, once 

a week for six successive weeks in the two or more newspapers desig­
nated in the order as being those most likely to reach all interested 

[If 

parties. Notice may also be posted on the properly and in a prescribed 
e~: 

, :', t
public place. The burdensome and expensive process of naming each 1 

r ir.
defendant in the summons and other legal papers is avoided. Defend­

f"l 

ants are described by a phrase like 'the person or persons having or " 
fer

claiming to have an interest in the parcel or parcels of real property 
19described in the notice annexed hereto.' This notice contains an ac­ pe 

1 Ibid., pp. 26-27. n 
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curate and intelligible description of the real property involved. Ader 
notice of lis pendens must be filed. Ire, 

"Since an action in rem is against the land as distinguished from the 
owner of the land, the judgment is against the land itself and is con­
clusive against the world. A major defect of foreclosure in personam 
is that judgment is not binding upon persons not served with process. 
This often results in an unmarketable title. Proceedings in rem thus -- eliminate the principal sources of expense and delay in foreclosure 
suits. 

"The United States Supreme Court in two leading cases has ruled 
that in rem proceedings against land constitute due process of law. In 
Winona and St. Peter Land Company VS. Minnesota, 159 U. S. 526 
(1895), 40 L. Ed. 247, 16 S. Ct. 83, a Minnesota in rem tax collection 
statute was upheld. Again, in Lehigh VS. Green, 193 U. S. 79 (1904), 
48 L. Ed. 623, 23 S. Ct. 390, the court sustained a similar Nebraska 
statute which permitted, when the owner of the land was unknown, a 
tax foreclosure proceeding in rem. The action was against the land 
itself with a provision for service by publication. The statute 
specifically provided that in cases where the land itself was made 
defendant, the deed would be an absolute bar against all persons, unless 
the court proceedings were void for want of jurisdiction." 8pro­

f of 
There are now two ways to perfect a tax title in this State,rme - either by notice or by bill in chancery to bar the equity of redemp­

tion. Each of these procedures are available to any purchaser at 
lC'se a,tax sale, including the municipality or a private purchaser, and 

each may be employed only after a tax sale, In either case, the tax 
heen sale law allows a minimum of two years from the date of sale 

1 the during which there is an absolute right to redeem (R. S. 54 :5-77 
Fre 1S and R. S. 54 :5-86) . 

The procedure by notice to redeem appears to entail the costs 
of a title search to determine" all persons interested in the land" 
(R. S. 54 :5-77) and is ineffective against infants and mental in­
competents "so long as such impediment shall continue" (R. S. 
54 :5-84). Lack of judicial supervision of the procedure also may 
cast some doubt on its validity to establish a good title. Exceptonce 

e~ig- for these disadvantages the procedure by notice to redeem offers ,­
Heel a fairly inexpensive method for municipalities to remove some 
rih,.d delinquent properties from the tax rolls. It has been used only 
'';If'h infrequently, however, probably because of the disfavor with 
"encl­ which members of the bar would view titles acquired by lap'se of 
.!! or 
erty 8 The New York Court of Appeals has also upheld the new law in that State. 

City of Utica v. Cornelia Proite, 288 N. Y. 477, 41 N. E. (2d) 174 (1942).ac­
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time-in this case, lapse of six months from the date of service 'ce 
of notice. 

The procedure by a bill in equity to bar the right of redemption ,. t 
;. 

tiOD
has always been viewed as a "strict foreclosure," that is, it is it isunlike a mortgage foreclosure under which there is a sale of the the 
property and distribution of the proceeds in accordance with the the
various interests as they appear. The strict foreclosure, following ing
a tax sale of the property, does not contemplate a further sale but but
only" foreclosure" of the equity of redemption by decree of the" the 
court of chancery.9 It is thus clear that title arises not from the the
decree in equity but from the tax sale itself. 

The procedure by action .in rem is designed to overcome the dis­ dis­
advantages of the notice to redeem, on one hand, and the excessive sive 
costs of the bill in equity on the other. Under the tax sale law, an , an 
annual all-inclusive tax sale, excepting only such tax liens as are arE 
specifically authorized by law, is mandatory. While no penalty is ty if
attached for failure to hold a tax sale, state administrative super­ per·
vision of local budgets and finance has given rise, in New Jersey, rsey
to the regular exercise of the discretionary powers of such super­ per
vision to compel the holding of tax sales. The State Division of n 0: 
Local Government has thus implemented the mandatory tax sale sal(
requirement by withholding or conditioning its approval of local Ioea 
financial action, where permitted by law, so as to compel local Ioea 
officials to hold required tax sales. In this respect New Jersey erse:
differs from our neighboring State of New York, in which it ch i 
appears ~o have been necessary to provide for application of the f th 
in rem procedure "notwithstanding any omission to hold a tax a ta~ 
sale prior to such foreclosure." 10 It does not appear necessary in ry r 
this State to depart from the strict foreclosure concept underlying lyin
existing legislation for a bill in equity. 

The action in rem is characterized by service by publication atio 
upon all persons other than the owner of record and such otber otbE 
interested parties as may have specially recorded their desire to ire t 
be notified by mail, and the description of persons so served 1y ed 1 
publication with such a phrase as: 

"the person or persons having or claiming to have an interest in the in tJ 
parcel or parcels of real property described in the notice annexed hereto." ereto 

9 Mitsch v. Owens) 82 N. J. Eq. 404 (1913); City 01 Garfield v. T&ier, 135 N. J. Eq. 
J. E44, 37 At!. (2d) 201. 

10 Tax Law Art. 7-A (as added by N. Y. Laws, 1939, Ch. 692) Sec. 165, Cahill Conso!. 
ConsL. of N. Y., Supp. 1939, Tax Law, Sec. 165. 
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~ce This procedure, which has the full sanction of due process of 
law as determined by the United States Supreme Court and lead­

tion ing State courts also has aI;Ilple analogy in existing New Jersey
it is practice. For example, in a bill in equity to bar the right of 
: the redemption, provision is made for service by publication and fore­
I the closure -of "unknown owners." (R. S. 54 :5-88.) Of more general 
I'/ing application, is the similar theory in commencement of an action 
lbut against anon-resident by writ of attacbment. (R. S. 2 :42-72. ) 
[ the The principle here, applicable alike to all persons, including 
1 the minors and mental incompetents, is that the sovereignty of the 

State confers power and responsibility to satisfy lawful claims 
I dis­ for the support of government which are a charge upon property
ssive located within, and enjoying the protection of, the State. While 
f, an rare cases of individual hardship might conceivably arise through 
3 are divestiture of property interest by an action in rem, this is out­
Ity is weighed by the general public interest and the interest of other 
[per­ paying taxpayers in the liquidation of delinquent taxes and the 
rsey, clearance of the tax rolls of "dead wood." The allowance of a 
mper­ reasonable time to act, at least four years under the Commission's 
m of proposal, is deemed more than adequate protection of any indi­
sale vidual interests in vacant land. 

local There are certain additional characteristics of the procedure
local which the Commission would emphasize: 
rsey 

1) The in rem procedure may be used only by the taxing districts h it 
themselves and not by private holders of tax liens. f the 

2) It shall apply only to unimproved vacant land. tax 
ry In 3) It may not be invoked until the municipality holds a tax title 
lying lien for at least four years-this is to assure that the property is not 

restorable to productive uses	 through normal market facilities. 
4) Any person having an interest in real property may, by filing tion 

appropriate demand with the	 tax collector, require that notice of any , ther 
such proceeding be mailed to	 him (But failure of any such person to 

re to receive the notice shall not invalidate the proceeding).
d by 5) In accordance with the principles laid down by the United State~ 

Supreme Court, notice shall be given of the filing of the list, by posting 
and publication over a period of six weeks and every person, including ain the 
taxing district other than the one foreclosing, having any right orreto." 
interest in or lien upon any parcel described in such list may redeem 

J.	 Eq. the parcel or may serve and duly file an answer, setting forth the nature 
and amount and any defense or objection to the foreclosure of the lien 

Conso!. so that every person interested has an opportunity to appear in court~ 
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6) Any defendant who answers shall have an absolute right to the 
severance of the action as to any parcel, upon written demand filed 
with or made a part of his answer. The court shall summarily hear 
the issues raised by the complaint and answer and in a proper case, 
direct a judicial sale. The action thus proceeds to final judgment and 
decree and to conveyance of the land or distribution of proceeds of sale. 

7) The lack of personal service shall not invalidate the proceeding, 
which as an action in rem shall follow the requirements for such actions 
in other cases as laid down by the United States Supreme Court.9 

The Commission accordingly recommends, subject to these re­
quirements: 

IX. THAT AN IN REM TAx LIEN FORECLOSURE LAW BE EN­

ACTED FOR THE USE OF TAXING DISTRICTS IN THE LIQUIDATION OF 

LIENS ON UNIMPROVED PROPERTY WHICH IS TAX DELINQUENT 

FOR AT LEAST FOUR YEARS AFTER A TAX SALE. 

The marketability of titles acquired by in rem foreclosure will, 
of course, depend in part upon the attitude of title insurance com­
panies. The results of a survey for this purpose are reported 
as follows: 1 

"Fortunately title companies are more willing to guarantee or insure 
tax titles than in previous years. They usually require a foreclosure 
proceeding, an action to quiet title, or some other conclusive judicial 
action. In 1939, Howard VV. Roberts, an attorney (of Snyder, Roberts 
and Pillsbury), Atlantic Highlands, New Jersey, made a survey of title 
companies in New Jersey, New York, Connecticut, Maryland, the Dis­
trict of Columbia, Pennsylvania, and Ohio to ascertain their attitudes 
and practices. Letters raising specific questions were addressed to 77 
companies, 66 of whom replied. Thirty-three companies indicated 
their willingness to insure titles acquired by the tax lien foreclosure 
method. In each of these states except Pennsylvania, some leading title 
companies were willing 'to take this business. There is no provision 
in Pennsylvania for a tax foreclosure. Three companies would insure, 
under certain conditions, tax titles acquired by a summary process. 
There are Pennsylvania statutes curative of tax title defects (a suit 
in ejectment and a rule upon the apparent owners to show cause why 
they should not bring a suit in ejectment), but apparently they are 
seldom used. The proceedings are too lengthy and expensive. One 
company WTote: 'The tax titles that are insurable are so few that we 

II See Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565 (1877).
 
1 Hillhouse and Chatters, op. cit., pp. 43-45.
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r 
e i	 always attempt to discourage an applicant for title insurance.' In the 

District of Columbia, it is the practice to insure a tax title only when 
adverse possession under color of title against the record owner haste: 

se,	 continued for 22 years. In Ohio, titles acquired by foreclosure are 
insurable, but none of the companies was interested in titles acquired Dd 
through a tax forfeiture. 

b1e
.

Ilg, 
loDS 

"The whole attitude of the title companies and of the legal profession I 
toward tax titles seems to be changing. In fact, a number of lawyers 
in New Jersey now feel that a tax foreclosure is better than a mortgage 

Ire- foreclosure. In a mortgage foreclosure where the mortgage has been 
foreclosed and the property sold at a sheriff's sale, the sheriff's deed is 

I the title. The mortgage and the final decree in the foreclosure merge. 
N- If there is any defect in a foreclosure, or if any party ;s not made a 
OF defendant, then the title is defective and there is no way of clearing 
NT up the defect. However, in the case of a tax foreclosure, the final 

decree is not the title; rather the original certificate of tax sale con­
stitutes the title. 

ill, 
"Foreclosure of the tax title lien is merely the proceeding to fore­ID­

close the right of redemption. If for any reaso.n all the parties in ted 
interest were not made defendants, a new action to foreclose against 
any party that was left out can be instituted. In other words, in a 
mortgage foreclosure action, if one hundred people have interests andure 
the suit makes ninety-seven of them defendants when the sheriff's deed ure 
is issued, there is no way of cutting off the other three. In the case of acial 

erts	 tax foreclosure, given the same error, a new action can easily be in­
stituted to bar the three omitted defendants." itle 

In the event that the title companies are found unwilling to 
insure titles acquired by municipalities through in rem fore­
closure, the Commission recommends: 

X. THAT MUNICIPALITIES	 BE GIVEN SPECIFIC AUTHORITY TO 

FURNISH WARRANTY DEEDS-AS IS Now THE PRACTICE OF A 

ure, NUMBER OF LOCAL GOVERN1\IENTS. 
ess. 
suit • • 
why 
are The only remaInIng problem related to tax lien foreclosure

One arises out of the need to	 control the disposition of foreclosed 
we property so as to prevent, if possible, its return to tax delinquent 

status. There are several procedures for this purpose now in use 
in other states; in each, it is necessary to classify foreclosed 

49
 



property for its best economic use-private or public. Following 
such classification, the municipality may secure compliance through 
restrictive covenants and other available devices common in real 
estate transactions. These are matters which may not require 
legislation and may, in any event, await the enactment of an in rem 
foreclosure statute. 
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APPENDIX A 

STATE OF NEW JERSEY 

DEPARTMENT OF LAW 

TRENTON 

WA.LTER D. VAN RIPER 

Attorney-General 
December 6, 1945. 

John F. Sly, 
Chairman, N. J. Commission on State Tax Policy, 
20 Nassau St., 
Princeton, N. J. 

DEAR DOCTOR SLY: 

In your inquiry of November 17, submitted on behalf of the Commission 
on State Tax Policy, you requested my opinion respecting the application 
within this State of R. S. 5219 (b) (12 U. S. C. A. 548) which statute reads 
as follows: 

"(b) In the case of a tax on said shares the tax impo~ed shall not 
be at a greater rate than is assessed upon other moneyed capital in the 
hands of individual citizens of such State coming into competition with 
the business of national banks: Provided, That bonds, notes, or other 
evidences of indebtedness in the hands of individual citizens not em­
ployed or engaged in the banking or investment business and repre­
senting merely personal investments not made in competition with such 
business, shall not be deemed moneyed capital within the meaning of 
this section." 

The	 questions you ask are as follows: 

(1)	 What specific types of business would be held to come within the 
meaning of the phrase "coming into competition with the business 
of national banks"? 

(2)	 Does the phrase "other moneyed capital in the hands of individual 
citizens" require that a comparable tax be assessed to the indivi­
dual shareholders in a competing business, or may the require­
ments of the Federal statute be met by a tax measured by the 
value of capital stock and assessed to the competing corporation 
directly? 
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(3)	 If the requirements of R. S. 5219 (b) could be met by a tax 
assessed directly to the competing business entity, would it be 1 
either required or permissible to measure such tax only by the t 
portion of a competing corporation's capital which is employed. in 
New Jersey in competition with national banks? 

(4)	 If the requirements of the Federal statute were to be met by a
 
tax assessed to individual residents, according to their holdings of
 
stocks in corporations competing with national banks, or accord­

ing to their interest in unincorporated business competing with
 
national banks, would l!'ederal law or our State Constitution re­

quire the inclusion of shares of stock in corporations which do not
 
compete with national banks in New Jersey but do compete with
 
the business of national banks elsewhere?
 

Answering question" (1)" above, as I understand the position of the Court s 
from the pertinent cases, the phrase "other moneyed capital" in R. S. 5219 OUI 

521
(b)	 embraces moneyed capital employed in such a way as to bring it into o iut
substantial competition with the business of national banks, and that the In 
determination of this question in every case is one of faet. Within such com­

G con
petition I find the following referred to in 59 A. L. R. 1 at 25: The business 

ine:
of commercial banking, investments in the shares of State banks, trust com­

f con
panies, and in private banks, and any investment business substantially iden­

Iidel
tical with the business carried on by national banks. First National Bank vs. 

~ k v
Hartford) 273 U. S. 548 (1927). Public National Bank vs. Kea.ting) 47 Fed. 

s: Fe' 2d 561. 
In First National Bank vs. Hartford) supra)' and in First National Bank 

vs. Anderson) 269 U. S. 341, and .Merchant National Bank vs. Richmond) 
256 U. S. 365, the substantial holdings are that moneyed capital employed 
in the loan and investment business, in the making of investments by way of 
loans, discounts, and otherwise in notes, bonds, or other securities with a view 
to sale or repayment and reinvestment is in substantial competition with the 
business of national banks. 

In State of Minnesota vs. First National Bank) 273 U. S. 561 (1927), the 
opinion shows that under the Minnesota statutes shares of national banks 
and the moneyed capital of banks or mortgage loan companies were assessed 
and taxed at 40 per cent of their full value in the district where located. 
Money and credits were taxed at the rate of three mills on the dollar of their 
full cash value and were exempt from all other taxation. 1Iortgages upon 
real estate and executory contract for the sale of real estate were separately 
taxed at a lower rate. The opinion points out that the bank share tax must 
be compared with the tax assessed on competing moneyed capital of indivi­
duals invested in credits, or the tax on capital invested by individuals in the 
shares of corporations whose business competes with that of national banks, 
and thus compared, there was tax discrimination within Section 5219, if 
moneyed capital in the hands of individuals in Minnesota is employed in sub­

52 



tax stantial competition with national banks within the State. In reaching a de­

: be termination that discrimination existed, the Court considered as natonal bank
 
the competition, the business of note brokers, promissory notes in the hands of
 

individuals, and individuals and corporations, using substantial capital, en­J. in
 
gaged in business as investment houses dealing in bonds and mortgages.
 

In answer to your inquiry" (2) ", I am of the opinion that the requirements ly a 
'5 of of the Federal statute may be met by a tax assessed to the competing cor­
ord­ poration directly, Amoskeag Savings Bank YS. Pwrdy, 231 U. S. 373; State 

of Minnesota Y8. F1~rst National Bank, 273 U. S. 561; Montana Na,tional Bankrith 
YS. Yellowstone County, 276 U. S. 499; Iowa, Des Moines National Bank Y8.re­
Bennett, 284 U. S. 239; Commissioner, etc. YS. Woburn, 53 N. E. 2d 554 not
 
at 558.
\vith 

I answer question" (3)" by stating it is my opinion that it is legally per­
missible to measure the tax on the competing business entity in the manner 

ourt suggested by you.
 
5219 I base this reply on the understanding that a part of the moneyed capital
 
into of said competing corporation is employed outside of New Jersey, and there­

the fore is not, in fact, in competition with the moneyed capital of the national 

~om­ banks whose shareholders are taxed in this State. , 
iness In answer to your inquiry" (4) ", I do not understand there is anything in 
~om­ the Federal law requiring that the suggested taxing act provide for the taxa­
den­ tion of shares of stock in corporations which do not compete with national 
~ Y8. banks located in New Jersey, but do compete with national banks located out­
Fed. side New Jersey. 

With respect to the application of our Constitution specifically', Article IV, 
Bank Section VII, Paragraph 12 thereof, to such a situation, it appears that a 
lOnd, classification of taxable subjects, which would include the two classes named 
:oyed by you, but which would exclude shares of stock in corporations which do not 
ly of compete with national banks in New Jersey, but do compete with national 
VIew banks outside of New Jersey, would have to be justified, if subject to attack 
1 the as violative of Article IV, Section VII, Paragraph 12, on the ground that 

the consent in the Act of Congress (R. S. 5219) (b), if availed of by the 
,the State, requires such a classification as I understand was held to be the case 
lanks of our Supreme Court in Commercial Trust Company Y8. H'lIAson County 
:essed Board of Taxation, 86 N. J. L. 42-1, and apparently affirmed by our Court of 
:ated. Errors in the same case, 87 N. J. L. 179. However, it cannot be overlooked 
'their that this ground for sustaining the classification may not now be available 
upon in view of the fact that the Congress has by amendment of Section 5219 pro­
~ately vided additional methods of taxing national banks and given to the States a 

I 
must freer hand respecting said taxation than that which prevailed at the time of 
~di vi- the Commercial Trust Company decision. 
·n the 

Very truly yours,!'anks 
~9 1'f', WALTER D. V_\N RIPER,
 

sUb­ Attorney-General. 
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