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I. PROPOSED RULE AMENDMENTS RECOMMENDED

Proposed Amendment to R, 1:4-4 -- Affidavits

An attorney suggested a rule amendment to
allow the filing of facsimiled affidavits. In .
some vicinages, facsimiled affidavits annexed to
motion papers are not accepted for filing because
of the absence of the affiant's original signa-
ture. The Committee agreed to recommend the
amendment of R. 1:4-4 to allow the filing of fac-
similed affidavits providing that the attorney
presenting the affidavit represents that the
original document will be provided upon the
request of the court or a party.

The proposed amendment to R. 1:4-4 reads as

follows:




1:4-4, Affidavits

(a) ... no change

—

(b) ... no change

(c) Facsimile Signature. If the affiant is not

available to sign an affidavit or certification, it

may be filed with a facsimile signature provided the

attorney offering the document certifies that the

affiant acknowledged the genuineness of the signature

and that the document or a copy with an original sig-

nature affixed will be filed if requested by the court

Oor a party.

Note: Source -- R.R. 1:27F, 4:10-4; paragraph (c)

adopted to be effective
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Proposed Amendment to R. 1:4-9 -— Filed Papers

Two judges and an attorney presented to the Com-~
mittee separate complaints concerning pleadings whose
pages, though typed or computer-generated, were so

overcrowded as to be unreadable. Each recommended rule

- changes articulating more stringent format require-

ments for papers filed with and submitted to the court.
The Committee agreed that the rules should be amended
to ensure the legibility not only of'pleadings, motions
and other filed papers but also of letter briefs and
memoranda. It proposes placing in R. 1:4-9 the require-
ment that such papers be double spaced with a type size
of pica or larger.

The Committee also proposes removing from the rule
the now obsolete provision that prior to September 1,
1971 legal-size paper may be used.

The proposed amendment to R. 1:4-9 reads as

follows:



1:4-9, Size [and], Weight and Format of Filed Papers

Except as otherwise provided by R. 2:6~10,

[Plpleadings and other papers filed with [and] the ..

court, including letter briefs and memoranda, [except

as otherwise provided by R. 2:6-10,] shall be prepared
on letter size (approximately 8 1/2 x 11 inches) paper
of customary weight and quality[. Prior to

September 1, 1971, however, either legal or letter

size papers may be filed.] and shall be double spaced

with a type size of pica or larger.

Note: Source =-- R.R. 1:27C; amended
to be effective .




Proposed Amendments to Rules 1:5~3, 4:4-7 and 4:59-1(4)

-—- Service Issues

These rules are proposed jointly by the Civil
Practice Committee and the Special Civil Part Practice
Committee on the initiative of the latter, which
expressed great concern over defendant's rights with
respect to service generally and wage executions spe-
cifically. The three rule proposals represent a com-
promised view acceptable to the two committees. 1In
short, R. 1:5-3 is proposed to be amended to make clear
that the return receipt card is not required to be
filed on post-process service but that when such ser-
vice is made by mail, the affidavit must be specific
respecting the last known address of the person served.
R. 4:4-7 is proposed to be amended to require filing of
the return receipt card when original process has been
served by mail. Finally, R. 4:59-1 is proposed to be
amended to require filing of proof of service together
with submission of the form of wage execution, to give
the judgment debtor a 30-day period in which to respond,
and to give the judgment debtor recourse if an objec-
tion is raised even after the wage execution has issued.

The proposed amendments to Rules 1:5-3, 4:4-7 and

4:59-1(d) read as follows:




1:5-3. Proof of Service

Proof of service of every paper referred to in
R. 1:5-1 may be made (1) by an acknowledgment of ser-
vice, signed by the attorney for a party or signed and

acknowledged by the party, or (2) by an:affidavit of

" the person making service, or (3) by a [certificate]

certification of service appended to the paper to be

filed and signed by the attorney for the party making

service. If service has been made by mail the affida-

Vit or certification shall state that the mailing was

to the last known address of the person served. The

proof shall be filed with the court promptly and in any
event before action is to be taken on the matter by the
court. Where service has been made by registered or

certified mail, [the return receipt card shall be filed

as part of the proof] filing of the return receipt

card with the -‘court shall not be required. Failure to

make proof of service does not affect the validity of
the service, and the court at any time may allow the
proof to be amended or supplied unless an injustice
would result.

Note: Source -- R.R. 4:5-2(b), 4:88-10 (fifth
sentence); amended July 17, 1975 to be effective
September 8, 1975; amended July 29, 1977 to be effec-

tive September 6, 1977; amended
to be effective .




4:4~7, Return

The person serving the process shall make proof of
service thereof on the original process, and in Superi-
or Court actions also on the copy, and shall promptly
file such process with the court within the time,dufing
which the person served must respond thereto. The
proof of service shall state the name of the person
served and the place, mode and date of service, and a
copy thereof shall be forthwith furnished plaintiff's
attorney by the person serving process. If service is
made upon a ﬁember of the household pursuant to R.

4:4-4 [his] that person's name shall be stated in the

proof or, if his or her name cannot be ascertained, the

proof shall contain [his] a description of the person

upon whom service was made. If service is made by a

person other than a sheriff, under-sheriff or deputy
sheriff of a county of this State, proof of service
shall be by affidavit. Failure to make proof of ser-
vice does not affect the validity of the service. With
the proof shall be filed the affidavit or affidavits

of inquiry, if any, required by R, 4:4-4 and R. 4:4-5,

Where service is made by registered or certified mail

and simultaneously by regular mail, the return receipt

card or the unclaimed registered or certified mail

shall be filed as part of the proof.

Note: Source-- R.R. 4:4-7. Amended July 14, 1972
to be effective September 5, 1972; amended
to be effective .




.

4:59-1. Execution
(a) ... no change
(b) ... no change
(¢) ... no change

(d) Wage Executions; Notice, Order, Hearing.

Proceedings for the issuance of an execution against
the wages, debts, earnings, salary, income from trust
funds or profits of a judgment debtor shall be on

notice to [him] the debtor. The notice of wage execution

shall state (1) that the application will be made for
an order directing a wage execution to be served upon
the defendant's named employer, (2) the limitations
prescribed by 15 U.S.C.A. §1671-1677, inclusive and
N.J.S. 2A:17-50 et seq. and N.J.S. 2A:17-57 et seqg. on
the amount of defendant's salary which may be levied
upon, (3) that defendant may notify the county clerk
and the plaintiff in writing within 10 days after ser-
vice of the notice of [his] reasons why the order |
should not be entered; and (4) if defendant so notifies
the clerk, the application will be set down for hearing
of which the parties will receive notice as to time and
place, and if defendant fails to give such notice, the

order will be entered as bf course. The notice of

wage execution shall be served on the judgment debtor

in accordance with R. 1:5-2. A copy of the notice of

application for wage execution, together with proof of

service in accordance with R. 1:5-3, shall be filed




o

with the clerk at the time the form of order for wage

execution is submitted. No order shall be entered

unless the form of order was filed within 30 days of

service of the notice or 30 days of the date of the

hearing. If an objection from the judgment debtor

is received by the clerk after a wage execution has

issued, all moneys remitted by the employer shall be

held until further order of the court and the matter

shall be set down for a hearing within 7 days of

receipt of the objection.

(e) ...no change

(f) ...no chénge

(g) ...no change

Note: Source -- R.R. 4:74-1, 4:74-2, 4:74-3,
4:74-4. Paragraph (c) amended November 17, 1970
effective immediately; paragraph (d) amended July 17,
1975 to be effective September 8, 1975; paragraph (a)
amended, new paragraph (b) adopted and former para-
graphs (b), (c), (d), and (e) redesignated (c), (d),

(e) and (f) respectively, July 24, 1978 to be effective
September 11, 1978; paragraph (b) amended July 21, 1980
to be effective September 8, 1980; paragraphs (a) and
(b) amended July 15, 1982 to be effective September 13,
1982; paragraph (d) amended July 22, 1983 to be effec-
tive September 12, 1983; paragraph (b) amended and para-
graph (g) adopted November 1, 1985 to be effective
January 2, 1986; paragraph (d) amended

to be effective .
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Proposed Amendments to Rules 1:5-6 and 4:5-] —-— Case

Information Statement

In the Summer of 1988, the Supreme Court con- ..
sidered a proposal to implement the use of a Civil
Case Information Statement (CIS) statewide. As the
Civil Practice Committee was then on summer hiatus,
the Court asked Judge Pressler to draft revisions to
the appropriate rules to implement the mandatory filing
of the CIS with all first pleadings. The language of
the proposed rules was thereafter approved by the full
Committee at its first meeting of the new term.

The proposed amendments to Rules 1:5-6 and 4:5-1,
along with the proposed form of CIS, were published for

comment in the August 25, 1988 issue of the Law Journal;

comments were subsequently received. The Court has not
yet acted on this proposal.
The proposed amendments to Rules 1:5-6 and 4:5-1

read as follows:
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AT 1:5-6. Filing
o (a) ... no change

(b) ... no change

(c) Nonconforming Papers. The clerk shall file

all papers presented [to him] for filing and may notify
the person filing if such papers do not conform ﬁo
these rules. If, however, a paper is presented for

filing without the Case Information Statement required

by R. 4:5-1 or without payment of the required filing

fee, the clerk shall return the same stamped "Received

but not Filed (date)" with notice that if the paper is

retransmitted [to him] together with the Case Informa-

tion Statement or filing fee, as appropriate, within

T ten days after the receipt date stamped thereon, filing

will be deemed to have been made on said date.

(d) ... no change

Note: Source -- R.R. 1:7-11, 1:12-3(b), 2:10,
3:11-4(d), 4:5-5(a), 4:5-6(a) (first and second sen-
tences), 4:5-7 (first sentence), 5:5-1(a). Paragraphs
(b) and (c) amended July 14, 1972 to be effective
September 5, 1972; paragraph (c) amended November 27,
1974 to be effective April 1, 1975; paragraph (c)
amended to be effective .
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4:5-1, [Pleadings Allowed; Notice of Other Actions]

General Requirements for Pleadings

(a) Pleadings Allowed. There shall be a com- o

plaint and an answer; an answer to a counterclaim
denominated as such; aﬁ answer to a cross-claim, if the
answer contains a cross-claim; a third-party complaint
pursuant to R. 4:8; a third-party answer, if a third-
party complaint is served; and a reply, if an affirma-
tive defense is set forth in an answer and the pleader
wishes to allege any matter constituting an avoidance
of the defense. No other pleading is allowed.

(b) Requirements for First Pleadings.

(1) Case Information Statement. A case

information statement in the form prescribed by

Appendix XII to these rules shall be annexed as a

cover sheet to each party's first pleading.

(2) Notice of Other Actions. Each party shall

include with the first pleading a certification as to
whether the matter in controversy is the subject of any
other action pending in any court or of a pending arbi-
tration proceeding, or whether any other action or
arbitration proceeding is contemplated; and, if so, the
certification shall identify such actions and all par-
ties thereto. Further, each party shall disclose in
the certification the names of any other party who
should be joined in the action. Each party shall have

a continuing obligation during the course of the
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litigation to file and serve on all other parties and
with the court an amended certification if there is a
change in the facts stated in the original certifica-
tion. The court may compel the joinder of parties in
appropriate circumstances, either upon its own motion
or that bf a party.

Note: Source -- R.R. 4:7-1; amended July 26,

1984 to be effective September 10, 1984; caption and
text amended . to be effective
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Proposed Amendment to R. 1:6~2 -- Form of Motion;

Hearing

A trial judge recommended two revisions to
R. 1:6-2. The first, to paragraph (c) , would make it
clear that it is counsel who must personally make the
required good faith attempt to confer with the adver-
sary prior to the filing of a calendar or discovery
motion. The second revision suggested by the trial
judge would modify paragraph (d) to clarify the process
for obtaining oral argument. The Committee deferred
consideration of these proposals until it reviewed the
draft report of the Committee on Civil and Family
Motion Practice to determine that the latter committee
had not addressed these issues.

Rule 1:6-2(c) now requires that a discovery or
calendar motion be accompanied by a certification stat-
ing that the moving party has conferred or has made a
good faith effort to confer with the opposing party in
an effort to resolve the issues raised by the motion.
In actual practice, this certification is often signed
by a secretary or paralegal in the office of the moving
party's attorney, who merely spoke with (or attempted
to speak with) his or her counterpart in the office of
the adversary's attorney. Such a practice circumvents
the intent of the rule, and the Committee agreed to
recommend an amendment specifically requiring the

attorney for the moving party personally to confer
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orally (or to make a good faith attempt to confer) with
the attorney for the opposing party.

As to R. 1:6-2(d), there is apparently consider-
able disparity as to how judges around the state apply
the rule in permitting (or requiring) oral argument.

At present, R. 1:6-2(c) calls for calendar or discovery
motions to be disposed of on the papers, unless the
court directs otherwise, on its own motion or at a
party's request. All other civil motions are to
receive oral argument unless it is waived [R. 1:6-2(4)].
In actual practice, however, interpretation and appli-
cation of these rules varies widely.

In discussing how to address this issue, the Com-
mittee considered several proposals. One would have
resulted in the automatic waiver of oral argument on
any type of motion unless specifically requested by a
party or directed by the court. Another would have
resulted in the automatic scheduling of a motion -- any
type of motion -- for oral argument if opposed. Ulti-
mately, the Committee approved an amendment to
R. 1:6-2(d) to make clear that oral argument is per-
mitted as of right if a party requests it and the
motion does not involve pretrial discovery or the
calendar.

In discussing those calendar motions that,'along
with discovery motions, are to be disposed of on the

papers, the Committee's view is that such motions
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include those that affect the calendar directly, i.e.,
motions for adjournment or to place a case on the
inactive list. In the Committeg's view, calendar
motions do not include those made under R. 4:8
(third-party practice) or R. 4:9 (amended and
supplemental pleadings).

The proposed amendments to R. 1:6-2(c) and (d)

read as follows:
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1:6-2. Form of Motion; Hearing
{a) ... no change
(b) ... no change

(c) Civil and Family Part Discovery and Calendar

Motions. Every motion in a civil case or a case in the

' Chancery Division, Family Part, not governed by para-

graph (b), involving any aspeét of pretrial discovery
or the calendar, shall be listed for disposition only
if accompanied by a certification stating that the

attorney for the moving party has [orally] personally

conferred orally or has made a specifically described
good faith attempt to [orally] confer orally with the

attorney for the opposing party in order to resolve the

issues raised by the motion by agreement or consent
ordér and that such effort at resolution has been
unsuccessful. The moving papers shall also set forth
the date of pretrial éonference, calendar call or trial
date, or state that no such dates have been fixed.
Discovery and calendar motions shall be disposed of on
the papers unless, on at least two days notice, the
court specifically directs oral argument on its own
motion or, in its discretion, on a party's request. A
movant's request for oral argument shall be made either
in [his] the moving papers or reply; a respondent's
request for oral argument shall be made in [his] the '
answering papers. [A request for oral argument shall

state the reasons therefor.]
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(d) Civil and Family Motions - [Waiver of] Oral
Argument. [In respect of all motions in civil actions to

which paragraphs (b) and (c) of this rule do not apgly,
the moving party may state in his notice of motion that
he waives oral argument and consents to disposition on
the papers. The motion shall be so disposed of unless
the respondent in his answering papers or the movant in
his reply>papers requests oral argument or unless the

court directs oral argument.] Except as otherwise

provided by R. 5:5-4 (family actions), no motion shall

be listed for oral argument unless a party requests

oral argument in the moving papers or in timely-

filed answering or reply papers, or unless the

court directs. A'party requesting oral argument

may, however, condition the request on the motion

being contested. If the motion involves pretrial

discovery or is directly addressed to the calendar,

the request shall be considered only if accompanied

by a statement of reasons and shall be deemed denied

unless the court otherwise advises counsel prior to

the return day. As to all other motions, the

request shall be granted as of right.

(e) ... no change

(f) ... no change

Note: Source -- R.R. 3:11-2, 4:8-5(a) (second
sentence). Amended July 14, 1972 to be effective
September 5, 1972; amended November 27,.1974 to be
effective April 1, 1975; amended July 24, 1978 to be
effective September 11, 1978; former rule amended and
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redesignated as paragraph (a) and paragraphs (b), (c),
(d), and (e) adopted July 16, 1981 to be effective
September 14, 1981; paragraph (c¢) amended July 15,
1982 to be effective September 13, 1982; paragraph (c)
amended July 22, 1983 to be effective September 12, ..
1983; paragraph (b) amended December 20, 1983 to be
effective December 31, 1983; paragraphs (a) and (c)
amended and paragraph (f) adopted November 1, 1985 to
be effective January 2, 1986; paragraph (a) amended
November 7, 1988 to be effective January 2, 1989;
paragraphs (c) and (d) amended

to be effective .
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Proposed Amendment to R. 1:6-3 —- Time for Serving and

Filing Motions, Cross Motions and Affidavits

In its 1988 report to the Court, the Criminal .:
Practice Committee recommended that the return date for

motions for bail reduction be shortened from the 14

" days required under R. 1:6-3 to a lesser period. The

Criminal Practice Committee proposed a new rule --

R. 3:26-8 -- that would deal specifically with bail
reduction motions. Because this proposal affected

R. 1:6 which, as a rule of general application, falls
under the mandate of the Civil Practice Committee, the
Court requested that the latter committee review the
proposal.

The Civil Practice Coﬁmittee supports the recom-
mendation of the Criminal Practice Committee to exempt
bail reduction motions from the procedures of R. 1:6
and instead make them subject of a separate Part III
rule,

The proposed amendment to R. 1:6-3 reads as

follows:
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1:6-3. Time for Serving and Filing Motions, Cross

Motions and Affidavits

Except as otherwise provided by R. 3:26-8 (appli-

cation for bail reduction) and R. 4:46-1 (motion for

summary judgment), a notice of motion, other than an ex
parte motion, shall be served and filed not later than
14 days before the time specified for the return date
unless otherwise provided by rule or court order. For
cause shown, such an order may be made on ex parte
application. If a motion is supported by affidavit,
the affidavit shall be served and filed with the motion;
and, except as provided by R. 4:49-1(b) (motion for new
trial), any opposing affidavits and cross-motions or
objections filed pursuant to R. 1:6-2 shall be served
and filed not later than 8 days before the return date
unless the court permits them to be served at a later
time. Answers or responses to any opposing affidavits
and cross-motions shall be served and filed not later
than 4 days before the return date unless the court
otherwise orders.

Note: Source--R.R. 3:11-1, 4:6-3(a); amended
July 24, 1978 to be effective September 11, 1978;
amended July 16, 1979 to be effective September 10,
1979; amended July 16, 1981 to be effective September 14,
1981; amended November 1, 1985 to be effective January 2,

1986; amended to be j
effective . '
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Proposed Amendment to R, 1:8~4 -- Foreman

Two trial judges proposed that R. 1:8-4, which now
states that "juror number one shall be the foreman",,
should be amended to deal with the situation of a
juror's reluctance or unwillingness to serve as foreman.
Although the Committee does not recommend any substan-
tive changes to the rule (see Section II. D. of this
report), it does propose that the word "foreman" be
replaced by "foreperson."

The proposed amendment to R. 1:8-4 reads as

follows:
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1:8—4. [Foreman] Foreperson

Juror number one shall be the [foreman] foreper-

son; but if [he] that juror [shall be] is thereafter

selected as an alternate juror or otherwise discharged,
then the juror next drawn on the impanelling of a jury,
who remains on the jury for the determination of the

issues, shall be the [foreman] foreperson.

Note: Source -- R.R. 3:7-2(e),.4:48-2 (last
phrase). BAmended July 7, 1971 to be effective
September 13, 1971, former rule deleted and new rule

~adopted June 29, 1973 to be effective September 10,

1973; amended to be effective
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Proposed Amendment to R. 1:9-2 -~ For Production of

Documentary Evidence; Notice in Lieu of Subpoena

An attorney advised the Committee that there
appears to be a lack of common knowledge of the proper
manner for obtaining documentary evidence during the
discovery period prior to trial. Although R. 4:14-7(c)
sets out the procedure for and limitations on the use
of subpoenas for purposes of pretrial discovery, many
attorneys appafently are unfamiliar with that rule.
Instead, they turn to R. 1:9-2, which is intended to
deal with subpoenas for trial only. In order to ensure
that attorneys are alerted to the relevant provisions
of R. 4:14-7(c) when preparing to use subpoenas for

pretrial discovery, the Committee recommends that

R. 1:9-2 be amended to cross-reference that rule.

The proposed amendment to R. 1:9-2 reads as

follows:
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1:9-2, For Production of Documentary Evidence;

Notice in Lieu of Subpoena

A subpoena or, in a civil action, a notice in lieu
of subpoena as authorized by R. 1:9-1 may require
production of books, papers, documents or other objects
designated therein. The court on motion made promptly
may quash or modify the subpoena or notice if compliance
would be unreasonable or oppressive and, in a civil
action, may condition denial of the motion upon the
advancement by the person in whose behalf the subpoena
or notice is issued of the reasonable cost of producing
the objects subpoenaed. The court may direct that the
objects designated in the subpoena or notice be produced
before the court at a time prior to the trial or prior
to the time when they are to be offered in evidence and
may upon their production permit them or portions of
them to be inspected by the parties and their attorneys
and, in matrimonial actions and juvenile proceedings, by
a probation officer or other person designated by the

court. Except for pretrial production directed by the

court pursuant to this rule, subpoenas for pretrial

broduction shall comply with the requirements of

R. 4:14-7(c).

Note: Source -- R.R. 3:5-10(c), 4:46-2,
6:3-7(b), 7:4-3 (second paragraph), 8:4-9(c); amended
November 27, 1974 to be effective April 1, 1975;
amended to be effective
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Proposed Amendment to R. 1:17-1 -- Persons Prohibited

Pickett v. Harris, 219 N.J. Super. 402 (Law Div.

1987), revised 219 N.J. Super. 252 (App. Div. 1987),

arose in the context of a challenge to the newly
elected Surrogate of Essex County to hold that office
while at the same time holding the elected office of
councilman for the City of Newark. Although this mat-
ter came before the Supreme Court, defendant Harris
died before the Court could render a decision. 1In
response to the issue raised in Harris, however, the
Supreme Court requested that the Committee review the
language of a proposed change to R. 1:17-1(g) that
would require any person elected to the office of Sur-
rogate to resign from any other'public office. The
Committee suggested minor revisions to the language
proposed by the Court. The proposed amendment was then
published for-comment in a May 1989 issue of the Law
Journal; comments were subsequently received. The
Court has not yet acted on the proposed amendment.

The proposed amendment to R. 1:17-1(g) reads as

follows:



- 27 =

1:17-1. Persons Prohibited

The following persons in or serving the judicial
branch of government shall not hold any elective public
office nor be a candidate therefor, nor engage in
political activity, nor, without prior written approval
of the Supreme Court, requested through the Administra-
tive Director of the Courts, hold any other public
office, position or employment:

(a) ... no change

{b) ... no change
{e) ... no change
{d) ... no change
{e) ... no change
(f) ... no change

|

(g) Surrogates, except such political activity as
is directly relatéd to seeking reelection. [The fol-
lowing shall apply only to surrogates who, prior to
June 1, 1983, have filed (in a primary or otherwise)
for election to another office or, prior to said date,
have been elected to another office: (1) such surro-
gate may engage in political activity related to seek-
ing such other office or serving in same; (2) such sur-

rogate may not, while serving as surrogate, seek re-

‘election to said other office nor, while serving in

said other office, seek reelection as surrogate.] A

person elected to the office of Surrogate shall, prior

to taking the oath of office, resign from any other
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public office, position, or employment, elected or

appointed, held by such person.

(h) ... no change

(i) ... no change

Note: Source -- R.R. 1:25C(a); paragraph (b)
amended November 27, 1974 to be effective April 1,
1975; paragraph (b) amended July 15, 1982 to be effec-
tive September 13, 1982; paragraph (g) amended June 15,
1983 to be effective immediately; paragraph (i) amended
July 26, 1984 to be effective September 10, 1984; para-
graph (g) amended : . _to be effective
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Proposed Amendment to R. 1:21-1(b) -- Appearance

A New Jersey attorney advised the Committee that
there is some confusion and inconsistency in the treat¥
ment of out-of-state attorneys in depositions in this
State taken under R. 4:11-4. That rule contemplates
that depositions may be taken for use in an action in
another jurisdiction. In such cases, the attorneys who
will be taking the depositions are almost always attor-
neys from the other jurisdiction, who may not be admit-
ted in New Jersey. Some trial judges have held that
depositions taken puréuant to R. 4:11-4 may be taken
only by New Jersey attorneys unless the out-of-state

attorneys are admitted pro hac vice and make the

required payment into the Clients' Security Fund.

In the Committee's view, this approach is unduly
wasteful and expensive for all concerned —- it gener-
ates paperwork: and expends the valuable time of attor-
neys and judges without advancing or protecting any
real interest that this State or its attorneys may
have. The Committee agreed that out-of-state attorneys
should be permitted to handle the taking of depositions
under R. 4:11-4 without the necessity for pro hac vice
admission. Accordingly, the Committee recommends the
amendment of R. 1:21-1(b) to make it clear that taking
a deposition under R. 4:11-4 does not constitute an ; |
appearance.

The proposed amendment to R. 1:21~-1(b) reads as

follows:

2«
4
|2
b
i



- 30 -

1:21-1. Who May Practice; Appearance in Court

{a) ... no change

(b) Appearance. All attorneys and pro se parties

appearing in any action shall be under the control of
the court in which they appear and subject to appropri-

ate disciplinary action. An attorney admitted in

another jurisdiction shall not be deemed to be making

an appearance in this State by reason of taking a depo-

sition pursuant to R. 4:11-4.

—

(c ... no change

(d

~—

... no change

.+. no change

.Note: Source -- R.R. 1:12-4(a) (b) (c) (d) (e) ().
Paragraph (c) amended by order of December 16, 1969
effective immediately; paragraph (a) and (c) amended
July 29, 1977 to be effective September 6, 1977; para-
graph (a) amended July 24, 1978 to be effective
September 11, 1978; paragraph (a) amended September 21,
1981 to be effective immediately; paragraph (c) amended
and paragraph ‘(d) adopted July 15, 1982 to be effective
September 13, 1982; paragraph (a) amended August 13,
1982 to be effective immediately; paragraph (e) adopted
July 22, 1983 to be effective September 12, 1983; para-
graph (c) amended November 1, 1985 to be effective
January 2, 1986; paragraph (a) amended November 5, 1986
to be effective January 1, 1987; paragraph (a) amended
November 7, 1988 to be effective January 2, 1989; para-
graph (b) amended to be effective
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Proposed Amendments to R. 1:21-1(d) and RPC 7.5 == Who

May Practice; Appearance in Court

The proposed amendments to this rule conform with
the requirements, limitations and conditions prescribed

and suggested by the Supreme Court in In re 1115 Legal

Service Care, 110 N.J. 344 (1988). The rule as amended

authorizes the practice of law by noncommercial,
staff-operated prepaid legal service plans that serve
particular clientele groups. It was developed by a
Civil Practice Committee subcommittee with special
expertise in designing and managing legal service
programs and was approved unanimously by the Committee
as a whole.

Also attached is a proposed revision of RPC 7.5.
Again, in accordance with the Court's direction in

In re 1115 Legal Service Care, this modification would

permit the entities covered by the proposed revision to
R. 1:21-1(d) to use their organizational name for pur-
poses of identification.

The proposed amendments to R. 1:21-1(d) and

RPC 7.5 read as follows:
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1:21-1. Who May Practice; Appearance In Court

(a) ... no change

) ... no change

{c) ... no change

(d) [Charitable and] Legal Services [Corporations]

Organizations. Nonprofit [corporations] organiza-

tions incorporated in this or any other [s]State for the

purpose[, among others,] of providing legal services

to the pdor or functioning as a public interest law

firm and qualified group legal services organizations

or trusts, as defined by 26 U.S.C.A. 120(b) and

501 (c) (20) and which provide legal services to a pre-

defined and limited class of clients, may practice law

in their own names through staff attorneys who are mem-

bers of the bar of the State of New Jersey, provided

that: ([(i)] (1) [the matter in controversy directly

involves the corporate] the legal work is directly

related to the organizational purpose [(ii)] (2) the

staff attorney responsible for the matter [is a member

of the bar of New Jersey who shall] signs all papers

bearing [above] the corporate name, and [(iii)] (3) the
[professional] relationship between [the] staff attor- E

ney and client meets the attorney's professional

responsibilities to the client and [shall] is not [bel

subject to interference, control, or direction by the

[corporation] organization's board or employees
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except for a supervising attorney who is a member of

the New Jersey bar.

(e) ... no change

Note: Source -- R.R. 1:12-4(a)(b)(c)(d)(e)(f),
Paragraph (c) amended by order of December 16, 1969
effective immediately; paragraph (a) and (c) amended
July 29, 1977 to be effective September 6, 1977; para-
graph (a) amended July 24, 1978 to be effective
September 11, 1978; paragraph (a) amended September 21,
1981 to be effective immediately; paragraph (c)
amended and paragraph (d) adopted July 15, 1982 to be
effective September 13, 1982; paragraph (a) amended
August 13, 1982 to be effective immediately; para-
graph (e) adopted July 22, 1983 to be effective
September 12, 1983; paragraph (c) amended November 1,
1985 to be effective January 2, 1986; paragraph (a)
amended November 5, 1986 to be effective January 1,
1987; paragraph (a) amended November 7, 1988 to be
effective January 2, 1989; paragraph (d) amended

to be effective .
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N RPC 7.5 FIRM NAMES AND LETTERHEADS

(a) A lawyer shall not use a firm name, letterhead
or other professional designation that violates RPC..7.1.
Except for [nonprofit legal aid or public interest law

firms] organizations referred to in R. 1:21-1(d), the

name under which a lawyer or law firm practices shall
contain only the full or last names of one or more of
the lawyers in the firm or office or the names of a
person or persons who have ceased to be associated with
the firm through death or retirement.

(b) ... no change

Q

«+. no change

|

e

«++ No change

o

In any case where [a nonprofit legal aid or

public interest law firm] an organization practices

under a trade name as permitted by paragraph (a) above,
the name or names of one or more of its principally
responsible attorneys, licensed to practice in this
State, shall be displayed on all letterheads, signs,
advertisements and cards or other places where the

trade name is used.
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Proposed Amendment to R. 1:21-7(e) -- Contingent Fees

The Director of the Office of Attorney Ethics
pointed out that R. 1:21-7(e) refers to a former
disciplinary rule [DR 2-106(A)] that has been replaced
by RPC 1.5(a). The Committee therefore recommends
revising R. 1:21-7(e) accordingly.

The proposed amendment to R. 1:21-7(e) reads as

follows:
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1:21-7. Contingent Fees
(a) ... no change
{b) ... no change
{e) ... no change
{d) ... no change
(e) Paragraph (c) of this rule is intended to

|

fix maximum permissible fees and does not preclude an
attorney from entering into a contingent fee arrangement
providing for, or from charging or collecting a con-
tingent fee below such limits. In all cases contingent
fees charged or collected must conform to [DR 2-106(Aa)]

RPC 1.5(a).

(f) ... no change
(g) ... no change
(h) ... no change

(i ... no change

Note: Source -- R. 1:21-6(f), as adopted July 7,
1971 to be effective September 13, 1971 and deleted
December 21, 1971 to be effective January 31, 1972.
Adopted December 21, 1971 to be effective January 31,
1972. Amended June 29, 1973 to be effective
September 10, 1973, Paragraphs (c) and (e) amended
October 13, 1976, effective as to contingent fee
arrangements entered into on November 1, 1976 and
thereafter. Closing statements on all contingent fee
arrangements filed as previously required between
January 31, 1972 and January 31, 1973 shall be filed
with the Administrative Office of the Courts whenever
the case is closed; paragraph (c) amended July 29,
1977 to be effective September 6, 1977; paragraph (d4)
amended July 24, 1978 to be effective September 11,
1978; paragraph (c) amended and new paragraphs (h) and
(i) adopted January 16, 1984 to be effective immedi-
ately; paragraph (d) amended July 26, 1984 to be
effective September 10, 1984; paragraph (e) amended

to be effective .
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Proposed Amendments to R. 1:22 ~— Committee on the

Unauthorized Practice of Law

A Subcommittee on the Unauthorized Practice of Law
was established and charged with the task of reviewing
proposed changes in R. 1:22, which governs the Supreme
Court's Committee on the Unauthorized Practice of Law
(UPL Committee). The basic purposes of the rule
changes were to modernize the procedures of the UPL
Committee and to conform them, where appropriate, to
those followed by the district ethics committees.

The subcommittee spent most of its time consider-
ing the role of the New Jersey State Bar Association in
the financing of the UPL Committee and ih prosecuting
certain cases on its behalf. The members of the sub-
committee concluded, and the Coﬁmittee as a whole
agreed, that it would be more appropriate for the UPL
Committee to be totally independent of the Bar Associa-
tion, in order to avoid any appearance of conflict of
interest. For this reason, the proposed rule changes
are silent on the issue of funding, which, it is
assumed, will be supplied by the Administrative Office
of the Courts in the normal manner. The proposed rules
give the UPL Committee the option of requesting the
assistance of the Attorney General of New Jersey in
seeking to enforce its decision. Such assistance could

also be obtained from attorneys employed by the Office
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RULE 1:22. COMMITTEE ON THE

UNAUTHORIZED PRACTICE OF LAW

l:22-1. Appointment; [Organization] Membership;

Administration

(a) Appointment. The Supreme Court shall appoint

a committee on the unauthorized practice of law con-
sisting of 21 attorneys of this State and four

lay members. [The original appointment shall be of 7

members for a term of one year, 7 members for a term of
2 years, and 7 members for a term of 3 years. At the
expiration of such terms all subsequent appointments

shall be for a term of 3 years.] The members shall

be appointed for staggered terms of three years and may

be reappointed for such additional term or terms as the

Supreme Court shall determine. Any vacancy shall be

filled for the unexpired term. The Supreme Court shall
annually designate [members of the committee to serve
as chairman and vice-chairman, respectively] a chair

and vice-chair, who shall‘be members of the committee.

[The committee shall appoint a secretary and an assis-
tant secretary, who need not be members of the commit-
tee but shall be members of the baf.]

[(b) Organization; Parts. The Supreme Court shall

divide the committee into parts consisting of not less
than 5 members each and assign to each part a designat-

ed area of the State. Each part shall elect a chairman
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and a secretary. The secretary need not be a member of
the committee but shall be a member of the bar].

(b) sStaff. The Administrative Director of the

Courts shall provide the committee with a secretary,

who shall be responsible for day-to-day coordination

of staff support to the committee. The secretary shall

file with the Administrative Director a copy of (1)

the minutes of every meeting; (2) every advisory

opinion; and (3) every recommendation for the insti-

tution of litigation.

[(c) Quorum. A majority of the committee or of a

part shall constitute a quorum but no action may be
taken by the committee or a part unless approved by a
majority of its members. On the request of the chair-
man, the court may appoint temporary members of the
committee or a part. The committee and the parts
thereof shall meet at the call of their respective
chairmen.]

(c) Records; Confidentiality. All records of the

committee shall be filed and maintained by the secretary

at the principal office of the committee which shall be

located at the Administrative Office of the Courts. All

records, files, meetings and proceedings of the committee

or of a part thereof shall be confidential and shall not

be disclosed to or attended by anyone except as authorized

by these rules or by the Supreme Court.




g

[(d) Powers of Parts. The full jurisdiction and

authority of the committee as provided in these rules
may be exercised by a part thereof, except that (1) .no
advisory opinion shall be given, as provided in R.
1:22-2(a), without the approval of a majority of the
whole committee; (2) no recommendation for the institu-
tioh of litigation shall be made, as provided in R.
1:22-7(a) or R. 1:22-8, without the approval of a ma-
jority of the whole committee; and (3) the action of a
part on any matter shall be subject to review and the
approval or disapproval of the whole committee.

(e) Records; Confidentiality. The secretary of

the committee and of each part thereof shall file
promptly with the Administrative Director of the Courts
a copy: (1) of the minutes of every meeting; (2) of ev-
ery complaint, answer, investigation report, notice of
dismissal and .notice of hearing; (3) of every written
agreement of settlement; (4) of every recommendation
for the institution of litigation; and (5) of every ad-
visory opinion. The Administrative Director shall keep
the court advised as to the status of matters pending
before the committee and of the actions taken by it.
All records, files, meetings and proceedings of the
committee or of a part shall be regarded as confiden-
tial and shall not be disclosed to or attended by’any—
one except as authorized by these rules or by the

Supreme Court.]
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Note: Source == R.R. 1:12A-1(a) (b) (c) (d) (e) (£);
caption to rule and text of paragraph (a) amended, para-
graphs (b) (c) (d) and (e) deleted, and new paragraphs (b)
and (c) with new captions adopted
to be effective .

1:22-1A. Organization; Quorum

(a) Parts. The Supreme Court shall divide the

committee into parts consisting of not less than five

members each, one of whom shall be a lay member, and

shall assign to each part a designated area of the

State. The chair of the committee shall appoint an

attorney member as chair of each part.

(b) Quorum. A majority of the committee, or of

a part, shall constitute a quorum. No action may be

taken by less than a majority of the committee or of

a part except as expressly provided by this rule. At

the request of the chair, the Supreme Court may appoint

temporary members of the committee or a part. The com-

mittee and its parts shall meet at the call of their

respective chairs.

(c) Action by Committee. The full jurisdiction

and authority of the committee, as provided in these

rules, may be exercised by a part thereof, except that

(1) no advisory opinion shall be given, as provided in

R. 1:22-3, without the approval of a majority of the

committee; (2) no determination of the unauthorized

practice of law by a respondent shall be made, as
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provided in R. 1:22-6, without the approval of a

majority of the committee; and (3) the action of a

part on any matter shall be subject to review and the

approval or disapproval of the committee.

Note: Adopted to be
effective .
1:22-2, Jurisdiction

(a) Advisory Opinions. On request of any person,

or in connection with the consideration of any com-
plaint or any investigation made on its own initiative,
the committee may [give] render advisory opinions re-
lating to the unéuthorized practice of law and arrange
for their publication.

[(b) Statement of Charges. The committee may on

its own initiative and without any complaint being made
to it investiéate any condition or situation coming to
its attention which it considers may involve the unau-
thorized practice of law. If the committee finds evi-
dence of the unauthorized practice of law it may
prepare a statement of charges which shall be regarded
as a complaint and shall be proceeded on accordingly.]

(b) Complaints. The committee shall have

jurisdiction over and shall inquire into and consider

complaints alleging the unauthorized practice of law

by any natural or other persons or entity.
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[(c) Scope of Investigation. The committee shall

have jurisdiction over and shall inquire into and
consider complaints alleging the un-authorized practice
of law by any person, including a business entity.]

(¢) Investigation. The committee may, on its own

initiative, and without any complaint being made to

it, investigate any condition or situation of which

it becomes aware that may involve the unauthorized

practice of law.

Note: Source -- R.R, 1:12A-2(a) (b) (c); para-
graph (a) amended, paragraphs (b) and (c) deleted,
and new paragraphs (b) and (c) with new captions

adopted to be effective
1:22~3. Procedure[;]: Advisory Opinions

[(a) Rules. The committee may adopt such rules as
it may deem desirable conéerning the methods and proce-
dures to be followed in considering requests and ex-
pressing opinions, such rules not to be effective until
approved by the Supreme Court.]

(a) Receipt of Request. Upon receipt of a

request for an advisory opinion, the secretary shall

make a written acknowledgement thereof to the person

Or persons bringing the matter to the committee's

attention. The secretary shall promptly forward

a copy of the inquiry and other information to

the chair of the committee and to the chair of the




part of the area of the State from which the inquiry

originates. If the request for an advisory opinion

originates outside of New Jersey, the matter may be .

referred to any part by the secretary.

(b) [Limitations on Opinions.] Pending

- Controversy. No opinion shall be rendered if, to the

committee's knowledge, the subject matter either in-
volves or might affect a case or controversy pending in
any court. [All published opinions, insofar as practi-
cable, shall not contain names of persons and shall not
violate the confidence of the person or persons who
made the request therefor.]

(c) Technical Requirements. In accordance with

R. 1:22-2(a), an advisory opinion shall be issued by

the committee in writing and shall be filed with the

secretary, who shall transmit a copy to the person

making the inquiry, or in the case of a complaint, to

the complainant and respondent. Where the committee

so _instructs, the secretary shall make suitable

arrangements for publication. Published opinions

shall not, insofar as practicable, identify the party

or parties making an inquiry, or the complainant or

respondent.

(d) Form of Opinion. Upon the conclusion

of a review by the committee or a part of a request

for an advisory opinion, a report shall be made to the

whole committee. The committee shall determine the




Y

- 46 -

form in which the advisory opinion is to be promul-

gated, in accordance with R. 1:22-3.

(e) Rules and Procedures. The committee may B

adopt such additional rules, subject to approval by

the Supreme Court, as it may deem appropriate for

prescribing the methods and procedures to be followed

in considering requests and expressing opinions.

Note: Source -- R.R. 1:12A-3(a) (b) (¢); caption
to rule amended, paragraph (a) deleted and new para-
graph (a) with new caption adopted, caption and text
of paragraph (b) amended, and paragraphs (c) (d) and
(e) adopted to be effective

1:22-4. [Procedure; Informal Conferences. Upon any

matter within its jurisdiction coming to its attention,
whether or not a complaint has been made, the committee
may arrange an informal conference with the person or
persons concefned in an attempt to arrive at an amica-
ble disposition. If it appears that the conduct in
question constitutes the unauthorized practice of law,
the committee shall endeavor to have the person or per-
sons concerned enter into a written agreement to re-
frain in the future from such conduct. Should such
person or persons decline to enter into such an agree-
ment, the committee shall proceed in accordance with R.
1:22-5. The disposition of matters informally, as pro-

vided in this rule, is to be encouraged.]




Complaints: Preliminary Investigation

(a) Receipt of Complaint. Upon receipt of a

complaint or any other matter within the committee's

Jurisdiction, the secretary shall make written acknowl-

edgement thereof to the person bringing the matter to

the committee's attention.

(b) Referral to Part. The secretary shall

promptly forward a copy of the complaint and other

information to the chair of the committee and to

the chair of the part in the area of the State in

which the respondent's activities occur. If the

person, persons or entity alleged to be engaged

in such unauthorized practice is located outside

of New Jersey,the matter may be referred to any

part by the secretary.

(c) Investigation. The investigation or review

shall be promptly instituted by the part or by a

member thereof designated by £he chair of the part.

If a complaint has been filed, the investigating

member shall interview the complainant and respondent

and shall conduct such further investigation as is

deemed appropriate. At the discretion of the commit-

tee, the respondent may be informed of the identity of

the complainant.

(d) Report. Upon the conclusion of an investi-

gation of a complaint, a report shall be made to the

committee and recorded in the minutes. If, after
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TN consideration of the report, the committee concludes

that there has been no unauthorized practice of law,

the complaint shall be dismissed and the secretary B

shall so notify the complainant and the respondent in

writing and shall close the file in the matter. If"

" the committee concludes that there has been unauthor-

ized practice of law, the committee shall attempt to

persuade the respondent to enter into a written agree-

ment to refrain from such conduct in the future, in

accordance with R. 1:22-5,

Note: Source -- R.R.1:12A-4(a) (b) (c); caption and
text of rule deleted, and new caption and paragraphs
(a) (b) (c) and (d) adopted

to be effective .
{ / 7 \\
1:22-5, [Procedure; Formal Complaints; Investiga-

tions; Hearings

(a) Form and Contents of Complaint. Every com-

plaint shall be in writing, signed and sworn to, and
filed with the secretary 5f the committee or subcom-
mittee in triplicate. It shall state the name and ad-
dress of the complainant, the facts constituting the
alleged unlawful practice of law, and the name and ad-
dress of the person complained against, hereafter re-
ferred to as the respondent. The secretary shall,
where necessary, assist the complainant in preparing
the complaint. The secretary shall maintain a separate

N file for each complaint with an appropriate index.
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(b) Service of Complaint; Reference. Upon re-

ceipt of a complaint, the secretary shall make written
acknowledgement thereof to the complainant and shall
forthwith serve a copy on the respondent, either per-
sonally or by ordinary mail and request that within 10
dayé he file, in triplicate, a written answer to the
complaint. Upon receipt of an answer the secretary
shall mail one copy to the complainant and then, at the
expiration of the 10-day period, refer the complaint
and answer, if any, to one or more members of the com-
mittee designated by the chairman for investigation.

(c) Investigation. The investigation shall be

promptly instituted and completed. The investigating
committee member or members shall interview both the
complainant and respondent and shall conduct such fur-
ther investigation as is deemed appropriate. Upon its
conclusion, a.written report of the investigation shall
be made to the committee. The committee shall consider
the investigation report at its first meeting following
its filing.

(d) Preliminary Disposition. If, after consider-

ation of the investigation report, the committee con-
cludes that there has been no unlawful practice of law,
the complaint shall be dismissed and the secretary
shall in writing so notify the complainant and the re-
spondent and shall close the file in the matter. 1If

the committee concludes, however, that there are
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indications of conduct constituting the unlawful prac-
tice of law, the complaint shall be set down promptly
for formal hearing. The secretary shall give at legse
10 days' written notice by ordinary mail to both the
complainant and the respondent, stating: (1) the time
and place of the hearing; (2) that\éach may be repre-
sented by counsel, if he so desires; (3) that subpoenas
will be furnished them upon receipt by the secretary of
the names and addresses of their proposed witnesses;
and (4) that they may produce witnesses and such other
proof before the committee as may be relevant.

(e) Conduct of Hearing. The hearing shall be

conducted in private and in a formal manner. The
chairman, or in his absence another member of the com-
mittee, shall preside over and conduct the proceedings.
Any member of the committee is hereby authorized to ad-
minister oaths to such witnesses as may appear before
the committee. The complainant and the respondent and
their attorneys shall have the right to be present at
all times during the hearing. They shall also have the
right to examine and cross-examine witnesses, but exam-
ination and cross-examination on behalf of the com-
plainant shall be conducted principally by his attorney
o? an attorney designated by the committee. The com-

mittee shall not be bound by strict rules of evidence.]
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Complaints: Informal Disposition

{a) InformallReview; Conference. The committee

may attempt to arrive at an amicable disposition of .

any matter within its jurisdiction with the person,

persons or entity concerned. At any time during the

pendency of a matter before it, the committee may

conduct an informal conference with the person,

persons or entity that is the subject of a committee

inquiry or investigation. At the committee's

discretion, an electronic recording or written

transcription of the proceeding may be made. No oath

shall be administered. A person or entity subject to

an informal conference may be represented by counsel.

(b) Disposition. If it appears that the conduct

in gquestion involves the unauthorized practice of law,

the committee shall endeavor to have the person,

persons or entity enter into a written agreement to

refrain in the future from such conduct. The informal

disposition of matters as provided in this rule is to

be encouraged. If, after a finding by the committee

of the unauthorized practice of law, a person or

entity declines to enter into a written agreement

pursuant to this rule, the committee shall institute

formal proceedings in accordance with R. 1:22-6.

Note: Source -- R.R. 1:12A-5(a) (b) (c) (d) (e) (£);
caption and text of rule deleted, and new caption and
paragraphs (a) (b) (c) (d) and (e) adopted

to be effective .
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1:22-6. [Subpoena

(a) Issuance of Subpoena. The chairman or

secretary of the committee, upon determining that any
person, other than the respondent or other person whose
conduct is under investigation, is a material witness
to a matter pending before the committee, for purposes
of either investigation or hearing, may issue a subpoe-
na in the name of the Clerk of the Superior Court re-
quiring such person to appear and testify, e€ither
before the committee or a member or members thereof, at
the time and place specified therein. The subpoena may
also command such person to produce books, papers, doc-
uments, or other objects designated therein. Subpoenas
shall be served in the manner prescribed by R. 1:9,

(b) Noncompliance. If any person, without ade-

quate excuse, shall fail to obey a subpoena, the chair-
man or secretary of the committee may file with the
Superior Court a verified statement setting forth the
facts establishing such disobedience, and the court may
then, in its discretion, institute contempt'proceedings
pursuant to R. 1:10-2. If he is found guilty of con-
tempt, the court may compel him to pay the costs of the
contempt proceedings to be taxed by the court.]

Complaint: Formal Proceedings

(2a) Formal Complaint. When the committee

concludes from its preliminary investigation or from

the failure of an infomal conference as provided in
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R. 1:22-5 that further proceedings are required to

determine the existence of conduct constituting the

unauthorized practice of law, it shall issue a formal

complaint which shall be signed and sworn to by the

secretary of the committee. The complaint shall state

the name and address of the respondent, the name and

address of the complainant, and the facts as then

known to the committee that constitute the alleged

unauthorized practice of law. The secretary shall

prepare a summons and serve the summons and the com-

plaint pursuant to R. 4:4.

(b) Service and Answer. Within 20 days after

service of the formal complaint upon a respondent

located in New Jersey, or within 35 days after service

upon a respondent located outside of New Jersey, the

respondent shall be required to file a written answer

to the charges with the committee at its principal

office. The committee may, for good cause, extend the

time within which the respondent may file an answer.

(c) Discovery. Subsequent to the filing of an

answer with the committee, the respondent may request

disclosure of all factual information related to the

complaint that is contained in the committee's file.

Upon_such request, the committee shall make such

factual information available to the respondent,

together with the names and addresses of witnesses.

The committee may demand and obtain discovery of




relevant factual information and documents from the

respondent.

(d) Formal Hearing. After receiving the

respondent's answer or after the expiration of the

time within which an answer is due, the committee

shall schedule a formal hearing for receipt of testi-

mony under oath and the production of any other

relevant evidence. At the discretion of the committee

chair, a formal hearing may be held before the full

committee or a part thereof, pursuant to R. 1:22-1A(c).

The secretary shall give at least 10 days written

notice by ordinary mail to both the complainant and

the respondent stating: (1) the time and place of

the hearing; (2) that each may be represented by

counsel, if so desired; (3) that subpoenas will be

furnished to them upon receipt by the secretary of

the names and-addresses of their proposed witnesses;

and (4) that they may produce witnesses and such

other proof before the committee as may be relevant.

(e) Presiding Officer. The chair of the commit-

tee or other attorney member designated by the chair

shall preside over and conduct the proceedings.

When in the judgment of the committee it shall

appear necessary or expedient to do so, the chair may

designate the chair of a part to conduct the hearing.

(f) oOath. All testimony taken at a formal
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hearing shall be under oath. Any attorney member of

the committee may administer such oaths.

(g) Recordation. All formal hearings shall be

recorded by a certified stenographer or by an

electronic recording device, and a transcript shall be

prepared and kept on file in the committee's principal

office.

(h) Prosecution. The charges concerning the

respondent shall be presented to the committee by a

staff member of the Administrative Office of the

Courts assigned to administer the work of the

committee and to prosecute complaints pending before

the committee. The respondent or respondent's

attorney shall present any evidence in defense or

explanation of the charges. Cross-examination of

all witnesses shall be permitted. 1In conducting

the hearing, the presentation of evidence shall

conform to the Rules of Evidence, which the

committee may however relax.

(i) Presence of Respondent. The respondent and

the respondent's attorney shall have the right to be

present at the hearing. The complainant and the

complainant'’s attorney may be present when the

respondent is testifying as to the allegations by

that complainant.

(j) Amended Complaint. Upon the conclusion of
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a formal hearing, the committee may order that the

charges set forth in the formal complaint be amended

to conform to the proofs presented at the hearing, ..

provided that in the committee's determination, the

respondent has had a fair opportunity to respond to’

the amended charges.

(k) Confidentiality. Any proceeding before the

committee held subsequent to the filing of a formal

complaint under this rule, and any record thereof,

shall not be confidential.

Note: Source -- R.R. 1:12A-6(a) (b); caption
and text of rule deleted, and new caption and para-
graphs (a) (b) (c) (d) (e) (f) (g) (h) (i) (j) and (k) adopted
to be effective .

1:22-7. Proceedings Following Hearing

[(a) Determination. The committee shall consider

the case promﬁtly at the conclusion of the formal hear-
ing and reach a determination. If the committee deter-
mines that there has'been no unlawful practice of law,
the complaint shall be dismissed and the secretary
shall in writing so notify the complainant and the re-
spondent and shall mark the file "closed". If the com-
mittee determines that the respondent has engaged in
the unauthorized practice of law, it shall endeavor to
have the respondent enter into a written agreement to
refrain in the future from such conduct. Should the re-

spondent decline to enter into such an agreement, the
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committee shall recommend to the New Jersey State Bar
Association the institution of an appropriate action in
the Superior Court, Chancery Di?ision, to enjoin thg
respondent from the further unauthorized practice of
law.]

(a) Committee Action. The committee, or part,

shall consider the matter promptly at the conclusion

of the formal hearing and reach a determination. If

the formal hearing is held before a part, the part

shall make a recommendation to the full committee, and

the full committee will then review the record de

novo and make a determination.

(1) If the committee determines that there has

been no unauthorized practice of law, the complaint

shall be dismissed and the secretary shall so notify

the complainant and the respondent in writing and

shall close the file.

(2) If the committee determines by clear and

convincing evidence that the respondent has engaged in

the unauthorized practice of law, it shall endeavor to

persuade the respondent to enter into a written agree-

ment to refrain in the future from such conduct.

The agreement shall contain the committee's findings

and determination, and shall be annexed to an order of

the committee incorporating the agreement by reference.

Should the respondent decline to enter into such an
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agreement, the committee shall enter an order barring

such conduct.

[(b) Superior Court Action. The action in the_ .Su-

perior Court shall be prosecuted in the name of the New
Jersey State Bar Association by counsel provided by it
and shall be tried de novo. Testimony taken before the
committee may not be introduced in evidence at the
trial.]

(b) Review. An aggrieved partf may seek review

of any final action of the committee by proceeding in

accordance with R. 1:19-8.

[(c) Petitions for Review. An aggrieved party may

seek review of any final action of the Committee on the
Unauthorized Practice of Law by proceeding in accor-
dance with R. 1:19-8.]

(c) Summary Action. In the event that an order

is entered pﬁrsuant to R. 1:22-7(a), and the time for

review under R. 1:22-7(b) has expired, and the

aggrieved party has not sought review pursuant to

paragraph (b) of this rule, the committee may in its

discretion request that the Attorney General of the

State of New Jersey commence an action in the Superior

Court for enforcement of the order under R. 4:67. ;

Note: Source -- R.R. 1:12A-7(a) (b) (c) (d); new
paragraph (c) adopted July 16, 1981 to be effective
September 14, 1981; caption and text of paragraphs (a)
(b) and (c) deleted, and new paragraphs (a) (b) and (c)
with new captions adopted to be

effective i .
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1:22-8. [Written Agreements; Failure to Comply

Should a written agreement be entered into between
the committee and the respondent, and should the re-
spondent subsequently fail to comply with its terms,

the committee shall: (1) first attempt to obtain vol-

‘untary compliance; and (2) failing to obtain voluntary

compliance, shall recommend to the New Jersey State Bar
Association the institution of an. appropriate action to
compel compliance in the Superior Court, Chancery Divi-
sion, to be tried and prosecuted pursuant to R.
1:22-7(b).]

Subpoena: Authority of Committee; Service

(a) Authority. In the conduct of any investiga-

tion, hearing or proceeding of any nature, the committee

chair, the secretary of the committee or the chair of

any part may issue subpoenas on behalf of any party for

the attendance of the respondent and of witnesses, and

for the production of papers, books, accounts, documents,

or any other records or material that may be relevant

to such investigation or proceeding.

(b) Service. The sheriff of the appropriate

county or such person as may be designated by the

committee shall, when necessary in the judgment of

the committee, serve subpoenas or orders upon the

persons to whom such subpoenas or orders may be

directed.

(c) Failure to Obey. 1If any person shall fail




- 60 -

to obey a subpoena, the chair or the secretary of the

committee may file with the Superior Court a verified

petition setting forth the facts establishing such ..

disobedience, and the court may then, in its

discretion, institute contempt proceedings pursuant to

R. 1:10-2. TIf such person is found guilty of

contempt, the court may compel the payment of the

costs of the contempt proceeding as taxed by the court.

Note: Source -- R.R. 1:12A~8; caption and text
of rule deleted, and new caption and paragraphs (a) (b)
and (c) adopted to be effective

1:22-9, [Payment of Committee Expenses; Cost of

Prosecution

The New Jersey State Bar Association shall pay all
expenses incidental to the proper functioning of the
committee and‘to the prosecution of any actions insti-
tuted on the recommendation of the committee. 1In any
such action the payment of any fees provided for by Ti-
tle 22A, Chapter 2, shall be waived.]

Prosecution of Disorderly Persons Offense

If the committee concludes that a person,

persons or entity is engaged in the unauthorized

practice of law and that the protection of the public

requires relief in lieu of that provided by R. 1:22-4

through 1:22-7, the committee may authorize any

attorney member or any other attorney to file in the




Necas

name of the committee a disorderly persons complaint,

pursuant to N.J.S.A. 2A:170-78 through 2A:170-85, in

the municipal court of the municipality where the

unauthorized practice of law occurred.

Note: Source -- R.R. 1:12A-9; caption and text
of rule deleted, and new caption and text adopted
to be effective .

1:22-10. Legal Assistance

At any stage in its investigative or hearing

proceedings, the committee may request the assistance

of the Attorney General of the State of New Jersey.

Matters may be referred to the Attorney General of

the State of New Jersey for such action as the

Attorney General may deem appropriate.

Note: Adopted to be
effective . .

1:22-11. Immunity from Suit

(2a) The members and staff of the committee shall

be absolutely immune from suit, whether legal or

equitable in nature, for any conduct in the

performance of their official duties.

(b) Witnesses and persons who bring allegations

concerning any individual or entity to the committee

shall be immune from suit, whether legal or equitable

in nature, for all communications to the committee or
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to its staff and for any testimony given at formal

proceedings. This immunity shall not extend to any

other publication or communication of such information.

Note: Adopted to be
effective . '
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Proposed Amendments to Rule 1:33 -- Administrative

Responsibility

The Task Force on Women in the Courts, in itsﬁ;984
and 1986 reports, recommended revision of all court
rules to excise gender-biased language. The Committee
has been accémplishing this gradually, as rule revi-
sions are proposed. However, at the request of the
Administrative Director, the Committee has amended
Rules 1:33 and 1:34 (see Section I. 0. of this report)
specifically to remove gender-biased references to
Judiciary personnel.

\The proposed amendments to R. 1:33 read as

follows:
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RULE 1:33. ADMINISTRATIVE RESPONSIBILITY

1:33-1. The Chief Justice of the Supreme Court;

Acting Chief Justice

The Chief Justice of the Supreme Court shall be
responsible for the administration of all courts in

the State. To assist [him, he] in those duties the

Chief Justice shall appoint an Administrative Director

of the Courts [to] who shall serve at [his pleasure,

who shall] the pleasure of and report directly to [him]

the Chief Justice. A full-time judge of any court of

this State may be designated to serve temporarily as
Acting Administrative Director, in which event such
judge shall continue to hold, and shall only be paid
the salary of such judicial office. If there is a
vacancy in the office of Chief Justice, the senior
justice shall serve temporarily as Acting Chief Justice.
Seniority shall be determined by order of taking of
oath as a member of the court. If the Chief Justice

is absent or unable to serve, the senior justice shall
serve temporarily as Acting Chief Justice.

Note: Source -- R.R. 6:2-1A(b), 7:20-2(b), 8:13-3a,
Const. of 1947, Art. VI, Sec. VII, par. 1; amended
June 5, 1973, effective immediately; 5th, 6th and 7th
sentences adopted October 30, 1973, to be effective
immediately; amended January 16, 1975 to be effective
April 1, 1975; amended June 20, 1979 to be effective
July 1, 1979; amended October 26, 1983 to be

effective immediately; amended
to be effective .
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1:33-2, Court Managerial Structure

(a) The Chief Justice shall divide the State in-
to such geographical divisions as [he shall deem] ap-
propriate to facilitate the efficient administration
of the courts. Such geographical divisions shall be
known as "vicinages."

(b) For each vicinage, the Chief Justice shall
designate a judge of the Superior Court to serve as
Assignment Judge. Each such Assignment Judge shall

serve at the pleasure of and report directly to the

Chief Justice [and shall report directly to him].

{c) Within each vicinage, the Chief Justice
shall organize the trial court system into four func-
tional units to faciiitate the management of the trial
court system within that vicinage. These units shall
be: Civil, Criminal, Family and Chancery.

(d) (1) .Each functional unit shall be supervised
by a Presiding Judge who shall be appointed by the
Chief Justice, after consultation with the Assignment

Judge, and who shall serve at [his] the pleasure of the

Chief Justice. A Presiding Judge may supervise more

than one functional unit. >The'Presiding Judge shall
report directly and be responsible té the Assignment
Judge.

(2) The Chief Justice may([, in his discretion,]

appoint the Assignment Judge to serve as the Presiding
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Judge for one or more functional units within [his]
the vicinage.
(e) The Chief Justice shall designate a judge .of

the Tax Court as presiding judge, to serve at [his

pleasure.] the pleasure of the Chief Justice.

Note: Former Rule redesignated R. 1:33-3 and new
Rule adopted October 26, 1983 to be effective immedi-
ately; paragraphs (a) (b) (d) and (e) amended
to be effective .

1:33-3. The Administrative Director of the Courts
The Administrative Director of the Courts shall
be generally responsible for the enforcement of the
rules, policies and directives of the Supreme Court
and the Chief Justice relating to matters of adminis-
tration. At the direction of the Chief Justice and

the Supreme Court, [he] the Administrative Director

shall promulgéte a compilation of administrative rules
and directives relating to case processing, records
and management information services, personnel, budget-
ing and such other matters as the Chief Justice and

Supreme Court shall direct. [He]l] The Administrative

Director also shall perform such other functions and

duties as may be assigned [him] by the Chief Justice
or by rule of the Supreme Court.
Note: Former Rule redesignated as R. 1:33-4

October 26, 1983 to be effective immediately. Source
(Current Rule) -- Formerly R. 1:33-2 redesignated as
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R. 1:33-3 and amended October 26, 1983 to be effective
immediately; amended to be
effective X

1:33-4. Assignment Judges; Presiding Judge for

Administration of the Appellate Division
(a) The Assignment Judge shallybe the chief ju-
dicial officer within the vicinage and shall have ple-
nary responsibility for the administration of all
courts therein, subject to the direction of the Chief

Justice and [by] the rules of the Supreme Court. [He]

The Assignment Judge shall be responsible for the imple-

mentation and enforcement of the rules, policies and
directives of the Supreme Court, the Chief Justice and
the Administrative Director.

(b) The Assignment Judge shall be the authorized
representative of the Chief Justice for the efficient
and economic ﬁanagement of all courts within the vici-

nage. [His responsibilities] The responsibilities of

the Assignment Judge also shall include all such mat- -

ters affecting county and municipal governments,
including but not limited to budgets, personnel, and
facilities.

{c) The Assignment Judge shall be responsible
for the supervision and efficient management of all
court maﬁters filed in the vicinage and for the super-

vision, superintendence and allocation of all judges
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and personnel having a judicial support function with-
in the vicinage.

{d) The Assignment Judge shall have full respon-
sibility for the administration of all court units
within the vicinage, including those of the Surrogate
and the Deputy Clerk of the Superior Court.

(e) Subject to uniform minimum standards and
conditions promulgated by the Administrative Director,
the Assignment Judge may appoint and'diséharge [such]
judicial support personnel within the vicinage [as he
shall deem necessary].

(f) The Assignment Judge shall perform such ad-
ditional duties as shall be assigned [to him] by the
Chief Justice or by rule of the Supreme Court.

{g) The Presiding Judge for Administration of
the Appellate Division shall have responsibility for
the administration of the Appellate Division subject
to the direction of the Chief Justice and the rules of
the Supreme Court. The Presiding Judge shall be re-
sponsible for the implementation and enforcement of
the rules, policies and directives of tﬁe Supreme
Court, the Chief Justice and the Administrative Direc-
tor; the responsibilities of the Presiding Judge
shall include all personnel and management matters as
are assigned by the Chief Justice or by rule of the
Supreme Court, and the Presiding Judge shall perform

such additional duties as may be assigned.
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S Note: Former Rule redesignated R. 1:33-6

’ October 26, 1983, to be effective immediately. Source
(Current Rule) -- R.R. 1:29-1, 1:29-17A, 1:29-2, 1:31-1,
3:11-5 (first sentence), 4:41-4(b) (first sentence):
caption amended and paragraph (g) adopted November 1,
1985 to be effective January 2, 1986; paragraphs (a)
(b) (e) and (f) amended to be
effective .

1:33~5. Trial Court Administrators - Case Coordinators

(a) The Trial Court Administrator shall be the
administrative arm of the courts within the vicinage,
under the direction of the Assignment Judge and the

Administrative Director. [He] The Trial Court

Administrator shall be appointed by the Administrative

Director, after consultation with the Assignment
N : Judge, subject to the approval of the Chief Justice.

[His responsibilities] The responsibilities of the

Trial Court Administrator shall include the provision

of technical and managerial support to the Assignment
Judge and Administrative Director with respect to
budget development and expenditures, the supervision
of all judicial support personnel, program development
and analysis, facilities and resource management, the
provision of such assistance és shall be necessary to
such advisory committees to the courts as shall be
appointed, and such additional administrative duties
as shall be designated by the Administrative Director.
(b) After consultation with the Assignment

) Judge, the Administrative Director may appoint such
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Assistant Trial Court Administrators as [he shall

deem] are deemed necessary. The Assistant Trial Court

Administrators shall report to and be supervised by..
the Trial Court Administrator.

{c) For each vicinage there shall be a Case Co-
ordinator who shall be responsible for the efficient
movement of cases within the vicinage, subject to the
direction of the Assignment Judge.

{d) The Trial Court Administrator shall serve as
the Case Coordinator for the vicinage, provided, how-
ever, that the Administrative Director may designate,
after consultation with the Assignment Judge, an As-
sistant Trial Court Administrator to serve as Case
Coordinator.

Note: Former Rule redesignated as R. 1:33-9 and
new Rule adopted October 26, 1983 to be effective

immediately; paragraphs (a) and (b) amended
to be effective

1:33-6. Presiding Judges of Functional Units

(a) Except as provided by the Chief Justice or
by the Supreme Court, the Assignment Judge may dele-
gate to the Presiding Judge of each functional unit
within the vicinage, judicial duties and responsibili-
ties allocated to the Assignment Judge by these rules.

(b) 1In addition to [his] judicial dutiés, the
Presiding Judge of each functional unit within the

vicinage shall be responsible for the expeditious
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processing to disposition of all matters fiied within
[his] that unit.

(c) The Presiding Judge annually shall submit to
the Trial Court Administrator and Assignment Judge,
budget and personnel needs and recommendations for
[his] the unit at such times and in such format and in
accordance with such procedures as shall be prescribed
by the Administrative Director.

(d) The Presiding Judge shall perform such addi-
tional administrative duties as shall be assigned [to
him] by Fhe Assignment Judge and shall be responsible

for the implementation and enforcement [in his unit]

within the court of all administrative rules, policies

and directives of the Supreme Court, the Chief Jus-
tice, the Administrative Director and the Assignment

Judge.

Note: Source -- R.R. 1:31-1, 6:2-1A, 7:7-2, 7:7-8,
7:7-9, 7:19-2 (first sentence), 7:20-2(a), 8:7-1 (third
and fourth sentences), 8:13-3A. Formerly R. 1:33-4,
redesignated and amended October 26, 1983 to be effec-
tive immediately; new paragraph (a) adopted and para-
graphs (a), (b), and (c) redesignated (b), (c), and
(d) , respectively November 1, 1985 to be effective
January 2, 1986; paragraphs (b) (c) and (d) amended

to be effective .

1:33-7. Case Managers

There shall be on the staff of the Trial Court
Administrator a Case Manager for each court support

unit within the vicinage who shall be appointed by the
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Administrative Director after consultation with the

Assignment Judge. [His] The Case Manager's responsi-

bilities shall include the management, under the di-
rection of the Presiding Judge and Trial Court
Administrator, of such judicial support personnel and
resources as have been allocated to [his] the Case
Manager's functional unit by the Assignment Judge and
Trial Court Administrator.

Note: Adopted October 26, 1983, to be effective

immediately; amended to be
effective .

1:33-~-8. Probation Services

{a) For each vicinage, there shall be a Vicinage
Chief Probation Officer who shall be appointed by the
Administrative Director after consultation with the
Assignment Judge, subject to the approval of the Chief
Justice and who shall serve at the pleasure of the Ad-
ministrative Director.

{(b) The Vicinage Chief Probation Officer shall

be the supervisor of probation services. [His respon-

sibilities] The responsibilities of said officer shall

include the supervision and management of the delivery
of probation services as part of a statewide system as
organized and directed és to programmatic and state-
wide policy matters by the aﬁthority of the Adminis-

trative Director. In the performance of [his]
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professional duties over probation services, the Vici-
nage Chief Probation Officer shall report to the
Assignment Judge. In the performance of [his] adminis-
trative duties, the Vicinage Chief Probation Officer
shall report to the Trial Court Administrator.

{c) The Vicinage Chief Probation Officer annual-
ly shall submit to the Trial Court Administrator the
budget and personnel needs of the Probation Department
and [his] recommendations for probation services at
such times, in such format and in accordance with such
procedures as shall be prescribed by the Administra-
tive Director.

{d) The Vicinage Chief Probation Officer shall
assign to each functional unit such staff as may be
required. The staff so assigned shall be directly re-
sponsible to the Presiding Judge with regard to their
day-to-day functions.

(e) The Vicinage Chief Probation Officer shall
perform such additional duties as shall be assigned
[to him] by the Assignment Judge.

Note: Adopted October 26, 1983, to be effective

immediately; paragraphs (b) (c) and (e) amended
to be effective .

1:33-9, Review of Administrative Recommended

Dispositions

- «.. no change
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Proposed Amendments to R. 1:34 -- Supporting Personnel

of the Courts

See introductory comment to proposed amendments to
R. 1:33 (Section I. N. of this report).

In addition to amendments for the burpose of elimi-
nating gender-biased language, R. 1:34-2 is proposed to
be revised to delete reference to former courts.

The proposed amendments to R. 1:34 read as

follows:
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RULE 1:34. SUPPORTING PERSONNEL OF THE COURTS

1:34-1. Standing Masters of the Supreme Court [Deleted]

... no change

1:34-2, Clerks of Court

The clerk of every court, except the Supreme
Court, the Superior Court and the Tax Court, shall be
responsible to and under the supervision of the judge
or presiding judge of the court [of] which [he is] the
clerk serves, the Assignment Judge of the county, and
the Administrative Director of the Courts. The clerks
of the Supreme and Superior Courts shall be responsi-
ble to and under the supervision of the Administrative
Director of the Courts and the Chief Justice. The
clerk of the Tax Court shall be responsible to and un-
der the supervision of the presiding judge of the
court and the Administrative Director of the Courts.
The clerk of the county shall be the deputy clerk of
the Superior Court with respect to Superior Court mat-
ters pending in [his] that county and may issue writs
out of the Superior Court. [Deputy clerks in the juve-
nile and domestic relations courts and the county dis-

trict courts and all other employees of such courts
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P shall be responsible to and under the supervision of

the clerk of the court.]

|
| Note: Source -- R.R. 6:2-7, 7:21-1, 7:21-2, 8:13-4.
i Amended July 14, 1972 to be effective September 5,
1972; amended June 20, 1979 to be effective July 1,
1979; amended ' to be
effective .

1:34-3. Jury Comissioners

... no change

1:34-4, Probation Officers and Volunteers in Probation

... nho change

1:34-5, Court Reporters

... no change

1:34-6. Office of Foreclosure

... no change
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Proposed Amendment to R. 2:12-7 -- Form, Service and

Filing of Petition for Certification

Under R. 2:12-3, the nofice of petition for cer-
tification must be served and filed within 20 days
after entry of a final judgement of the Appellate
Division. Under R. 2:12-7, the petition itself must be
served and filed within 10 days after fiiing of thé
notice of petition. Because of the interrelationship
of these two rules, if the petitioner anticipates that
the entire 30 days will be needed to prepare the peti-
tion, the notice of petition must be filed on the |
twentieth day--effectively requiring hand-delivery to
Trenton. Accordingly, an attorney proposed and the
Committee has recommended revising R. 2:12-7(b) to
require that the petition be served and filed within 30
days of the final judgment of the Appellate Division.
This proposed -amendment does not expand the allowable
time for filing the petition, but merely alters the
starting point from which the time begins to run.
Stephen W. Townsend, Clerk of the Supreme Court, waé
consulted, and is in agreement with the proposed
amendment.

The proposed amendment to R. 2:12-7 reads as

follows:
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2:12-7. Form, Service and Filing of Petition for
Certification
(a) .+ . NO change

(b) Service, Filing and Time. Within [10 days

after f£iling of the notice of petition for certifica-

tion] 30 days after the entry of the final judgment, 2

copies of the petition shall be served on each opposing
party and 9 copies thereof together with 9 copies of
petitioner's Appellate Division brief and appendix
shall be filed with the Clerk of the Supreme Court.
Note: Source -- R.R, 1:10-9, 1:10-10(a).
Paragraph (a) amended March 5, 1974 to be effective
immediately; paragraph (a) amended November 7, 1988 to

be effective January 2, 1989; paragraph (b) amended
to be effective .
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Proposed Amendment to R. 4:3-2 -- Venue in the Superior

Court

It was brought to the Committee's attention that
discrepancies exist in the language of R. 4:3-2(a)
between the West and Gann versions of the rules. The
West version contains duplicative language omitted by
Gann. In addition, Gann cites the specific Special
Civil Part rule that is an exception to the general
venue provisions, whereas West merely contains a blan-
ket exception for Part VI of the rules. Although the
discrepancies are purely formal and have no bearing on
the substance of the rule, the Committee recommends
that the two versions be reconciled and that the Gann
version be adopted. Staff to the Special Civil Part
Practice Committee agree that the Gann version is
preferable.

The propesed amendment to the West version of

R. 4:3-2 reads as follows:
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4:3-2. Venue in the Superior Court

(a) Where Laid. Venue shall be laid by the

plaintiff in Superior Court acﬁions[, except those gov-
erned by Part VI,] as follows: (1) [in] actions
affecting title to real property or a possessory or’
other interest therein, or for damages thereto, or
appeals from assessments for improvements, [venue shall
be laid] in the county in which any affected property
is situate; (2) [in] actions not affecting real prop-
erty which are brought by or against municipal corpora-
tions, counties, public agencies or officials, in the
county in which the cause of action arose; (3) except
as otherwise provided by R. 4:53-2 (receivership
actions), R. 4:60-2 (attachments), R 5:2-1 (family

actions), [and] R. 4:98 (probate actions), and R. 6:1-3

(Special Civil Part actions), the venue in all other

actions in the Superior Court shall be laid in the
county in which the cause of action arose, or in which
any party to the action resides at the time of its
commencement, or in which the summons was served ﬁpon a
nonresident defendant.

(b

)
(c)

.+. no change

-+. no change

Note: Source -- R.R. 4:3-2; Paragraph (a) amended
December 20, 1983 to be effective December 31, 1983;
paragraph (c) adopted January 9, 1984 to be effective
immediately; paragraph (a) amended November 7, 1988 to
be effective January 2, 1989; paragraph (a) amended

to be effective .
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Proposed Amendment to R. 4:3-3 —— Change of Venue in

the Superior Court

An Assignment Judge proposed that R. 4:3-3(a) be
changed to permit Civil Presiding Judges to sign orders
for change of venue in the Law Division. At present,
the language of the rule limits this authority to
Assignment Judges, although in the Chancery Division
General Equity judges and Family Part Presiding Judges
may sign such orders. As most motions to change venue
are routine and affect the trial calendar, the Commit-
tee agrees that Civil Presiding Judges, or any designee
of the Assignment Judge, should be authorized to sign
change of venue orders.

The proposed amendment to R. 4:3-3 reads as

follows:

i
i
|
i
{
i
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4:3-3. Change of Venue in the Superior Court

(a) By Whom Ordered; Grounds. In actions in the

Superior Court a change of venue may be ordered by the

Assignment Judge or the designee of the Assignment

Judge of the county in which venue is laid or by a
judge of such county sitting in the Chancery Division,
General Equity, or the presiding judge of the Family
Part, or the designee of the Assignment Judge for the
Special Civil Part, (1) if the venue is not laid in
accordance with R. 4:3-2; or (2) if there is a substan-
tial doubt that a fair and impartial trial can be had
in the county where venue is laid; or (3) for the
convenience of parties and witnesses in the interest of
justice; or, (4) in Faﬁily Part post-judgment motions,
if both parties reside outside éhe county of original
venue and application is made to the court by either
party to change venue to a county where one of the
parties now resides.

(b) ... no change

(c ... O change

Note: Source -- R.R. 4:3-3. Paragraph (a)
amended December 20, 1983 to be effective December 31,
1983; paragraph (a) amended November 1, 1985 to be
effective January 2, 1986; paragraph (a) amended and
paragraph (c) adopted November 5, 1986 to be effective
January 1, 1987; paragraph (a) amended November 7,
1988 to be effective January 2, 1989; paragraph (a)
amended to be effective .
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Proposed Amendment to R. 4:4-2 —— Summons: Form

For some time the State Bar Association has
requested an amendment to that pProvision of R. 4:4-2
that includes in the summons form the telephone number
of the New Jersey State Bar Association as a source for
lawyer referrai. In deleting any reference to the
State Bar from the rule, the Committee has attempted to
£fill the gép for those few counties not having a lawyer
referral service by requiring the liéting of lawyer
referral services operating in an adjacent county. The
Committee is advised, however, that there is available
a legal services program covering every county.

.It is the Commiﬁtee's understanding that the Court
may be acting on this proposed amendment on an emergent
basis.

The proposed amendments to R. 4:4-2 read as

follows:
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4:4-2, Summons: Form

Except as otherwise provided by R. 5:4-1(b) (sum-
mary proceedings in family actions), the summons shall
be in the name of the State, signed in the name of the
clerk and directed to the defendant. It shall contain
the name of the court and the plaintiff and the name
and address of the plaintiff's attorney, if any, other-
wise the plaintiff's address, and the time within which
these rules require the defendant to serve his or her
answer upon the plaintiff or his or her attorney, and
shall notify the defendant that if he or she fails to
answer judgment by default may be rendered [against
him] for the relief demanded in the complaint. It
shall also inform the defendant that he or she shall
file [his] an answer and proof of service thereof with
the clerk of the court in accordance with the rules of
civil practice and procedure and, in Superior Court
actions, that such filing be in duplicate. If the
defendant is an individual resident in this state, the
summons shall advise [him] that if he or she is unable
to obtain an attorney, he or she may communicate with
the [New Jersey State Bar Association or] Lawyer
Referral Service of the county of his or her residence,
or the county in which the action is pending, or, if

there is none in either county, the Lawyer Referral

Service of an adjacent county. The summons shall also

advise defendant [and] that if he or she cannot afford
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an attorney, he or she may communicate with the Legal
Services Office of the county of his or her residence

or the county in which the action is pending. If the
defendant is an individual not resident in this [s] State,
the summons shall similarly advise him or her, direct-

ing [him] the defendant, however, to the appropriate

agency in the county in which the action is pending.
The summons shall state explicitly the telephone number

of each such agency or service.

Note: Source -- R.R. 4:4-2, amended November 27,
1974 to be effective April 1, 1975; amended July 29,
1977 to be effective September 6, 1977; amended
July 21, 1980 to be effective September 8, 1980;
amended July 16, 1981 to be effective September 14,
1981; amended December 20, 1983 to be effective
December 31, 1983; amended
to be effective .




5

- 86 -

Proposed Amendment to R. 4:6-1 =—- Presentation of

Defenses and Objections

The Committee was asked by an attorney to clarify
the time-to-answer periods set forth in R. 4:6-1(a).
The Committee's position is that the present rule is
clear -- in-state personal service results in a 20-day
answer period whereas all other types of service result
in a 35—day answer periéd. However, because the ques-
tion keeps recurring, primarily in the context of fore-
closure actions, the Committee determined to reconsider
the issue upon obtaining the views of Myron Weinstein,
Esq., Chief of the Office of Foreclosure.

Mr. Weinstein agreed that R. 4:6-1(a) should be

revised in order to eliminate any confusion between

R. 4:4-4(a) (1), which defines three forms of personal

se;vice, and R. 4:6—1,.which applies the 20-day answer
period to defendants "personally served", intending,
however, to include only one of the R. 4:4-4(a) (1) forms
of personal service. |

To allay confusion, therefore, the Committee recom-
mends that R. 4:6-1(a) be amended to specify the modes
of service that give rise_to a 35-day answer period (the %
exception); all other types of service require an answer r
within 20 days (the rule).

The proposed amendment to R. 4:6-1(a) reads as

follows:
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4:6-1. When Presented

(a) Time; Presentation. Except as otherwise pro-

vided by R. 4:7-5(c) (crossclaims), [a defendant who is
personally served with process within this state pursu-
ant to R. 4:4-4(a) (1) shall serve his answer including
 therein any counterclaim within 20 days after service of
the summons and complaint upon him. Every other defen-
dant shall serve his answer including therein any coun-
terclaim within 35 days after completion of service or
publication or within suéh other time as the court

orders.] the defendant shall serve an answer, includ-

ing therein any counterclaim, within 20 days after

service of the summons and complaint upon that defendant

but said time shall be enlarged to 35 days (1) if ser-

vice is made by mail, publication or posting or (2) if

the defendant is served outside this State by any mode

or (3) if service is made upon defendant by service

upon a registered, statutory or court appointed agent.

If service is made as provided by court order, pursuant

to R. 4:4-4(i), the time for service of the answer may

be specified therein. Service by mail shall be complete

upon mailing of. the ordinary mail. If no ordinary mail-
ing is made, service shall be deemed complete upon the
date of the acceptance of the registered or certified
mail. A party served with a pleading stating a counter-
claim or crossclaim against him or her shall serve an

answer thereto within 20 days after the service upon
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[him] that party. a reply to an answer, where permit-

ted, shall be served with 20 days after service of the

answer.
(b) ... no change
(¢) ... no éhange
(d) ... no change
Note: Source -- R.R. 4:12-1(a) (b) (c) (e),

4:96-2(c); paragrpah (a) amended July 29, 1977 to be
effective September 6, 1977; paragraph (a) amended
November 1, 1985 to be effective January 2, 1986;
paragraph (a) amended November 5, 1986 to be effective
January 1, 1987; paragraph (a) amended

to be effective .
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Proposed Amendments to Rules 4:7-1, 4:27-1, 4:28-1,

4:29-1, 4:30, and 4:30A -- Entire Controversy Doctrine

In Cogdell/;frHospital Center at Orange, 116

N.J. 7 (1989), the Supreme Court concluded that "the
entire controversy doctrine appropfiately encompasses
the mandatory joinder of parties", and called for the
rule on party-joinder (R. 4:28) to be amended consis-
tent with the explication of the entire controversy
doctrine as set forth in Cogdell. The Civil Practice
Committee established a subcommittee to consider the
implications of Cogdell and to recommend necessary
rule changes in light of that decision.

The position of the subcommittee, which was
reflected in the Committee as a whole, was that the
entire controversy doctrine does not require joinder
of claims or persons; rather, it imposes a particular
consequence -~ claim preclusion -- on failure to join
claims or parties covered by the doctrine. 1In other
words, a plaintiff may make a conscious decision to
omit certain claims or persons and may nonetheless
proceed with the suit, but the result of such omission
shall to the extent required by the entire controversy
doctrine be claim preclusion should plaintiff
later decide joinder of the omitted claim or person is
degirable Or even necessary.

The Committee determined to deal with the issue

by recommending a new rule -- R. 4:30A (entire

i
\
i
!
i
!
L
i
I
)
i
i
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controversy doctrine) -- to alert practitioners to the
consequences of failure to join claims or persons
required to be joined by the entire controversy doc-
trine. In addition, the Committee proposes that

reference to this new rule be added to current

" Rules 4:7-1 (mandatory or permissive counterclaims),

4:27-1 (joinder of claims), 4:28 (joinder of persons
needed for just adjudication), and 4:29 (permissive
joinder). The Committee also recommends the modifi-
cation of R. 4:30.(misjoinder and non-joinder of
parties) to make it clear that a claim may be expressly
reserved, i.e., that the entire controversy doctrine
does not mean that an action cannot proceed if all
necessary claims are not joined.

The proposed amendments to Rules 4:7-1, 4:27-1,

4:28-1, 4:29~1, 4:30 and 4:30A read as follows:
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4:7-1. Mandatory or Permissive Counterclaims

Except as otherwise provided by R. 4:67-4 (sum-
mary actions) and except in foreclosure actions (in_.
which only germane counterclaims may be pleaded), a
pleading may state as a counterclaim any claim against
the opposing party whether or not arising out of the
transaction or occurrence that is the subject matter
of the opposing party's claim. A defendant, however,
either failing to comply with [R. 4:27-1(b) (mandatory

joinder of claims)] R. 4:30A (entire controversy doc-

trine) or failing to set off a liquidated debt or

demand or a debt or demand capable of being ascertained
by calculation, shall thereafter be precluded from
bringing any action for such claim or for such debt or
demand which might have been so set off.

Note: Source -- R.R. 4:13-1. Amended July 16,

1979 to be effective September 10, 1979; amended
to be effective




- 92 -

4:27-1, Joinder of Claims

[(a) Permissive Joinder.] Subject to R. 4:30A

(entire controversy doctrine), t [T]he pPlaintiff in. his

or her complaint or in an answer to a counterclaim denomi-

nated as such and the defendant in an answer setting
forth a counterclaim may join, either as independent or
as alternate claims, as many claims, either legal or
equitable or both, as he or she may have against an
opposing party. There may be a like joinder of claims
when there are multiple parties if the requirements of
R. 4:28 (joinder of parties), R. 4:29 (joinder of mul-
tiple parties), and R. 4:31 (interpleader) are satis-
fied. There may be a like joinder of crossclaims or

third-party claims if the requirements of R. 4:7 (coun-

‘terclaim and cross-claim) and R. 4:8 (third-party prac-

tice) respectively are satisfied.

[(b) Mandatory Joinder. Each party to an action

shall assert therein all claims which he may have
against any other party thereto insofar as may be
required by application of the entire controversy
doctrine.]

Note: Source -- R.R, 4:31-1. Paragraph desig-
nations and paragraph (b) adopted July 16, 1979 to be
effective September 10, 1979; caption of paragraph (a)

deleted, paragraph (a) amended, and paragraph (b)
deleted to be effective
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4:28-1. Joinder of Persons Needed for Just Adjudication

(a) Persons to be Joined if Feasible. A person

who is subject to service of process shall be joined as

a party to the action if (1) in [his] the person's

absence complete relief cannot be accordedlamong those

already parties, or (2) [he] the person claims an

interest in the subject of the action and is so situ-
ated that the disposition of the action in [his]

the person's absence may either (i) as a practical mat-

ter impair or impede [his] the person's ability to

protect that interest or (ii) leave any of the persons
already parties subject to a substantial risk of incur-~
ring double, multiple, or other inconsistent obliga-
tions by reason of [his] the claimed interest. If [he]

the person has not been so joined, the court shall

order that [he] the person be made a party. If [he]

the person should join as a plaintiff but refuses to do

so, [he] the person may be made a defendant.

(b) ... no change

—

S

(c ... no change

(d

——

.++ no change

(e) Applicability; Exceptions. This rule is

applicable to the personal representatives of a
deceased person described by R. 4:28-1(a). This rule
is, furthermore, subject to the provisions of R. 4:30a

(entire controversy doctrine) and R. 4:32 (class

actions).
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Note: Source -- R.R. 4:32-1, 4:32-2, 4:32-3,
4:32-4, 4:32-5; paragraphs (a) and (e) amended

to be effective
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4:29-1. Permissive Joinder

(a) Generally. Subject to R. 4:30A (entire

controversy doctrine), a[A]ll Persons may join in one

action as plaintiffs or be joined as defendants jointly,
severally, in the alternative, or otherwise, if the
right to relief asserted by the plaintiffs or against
the defendants arises out of or in respect of the same
transaction, occurrence, or series of transactions or
occurrences and involves any question of law or fact
common to all of them. A plaintiff or defendant need
not be interested in obtaining or defending against
all the relief demanded. Judgment may be given for
one or more of the plaintiffs according to their
respective rights to relief, and against one or more
defendants according to their respective liabilities.

{b) ...no change

Note: Séurce == R.R. 4:33-1(a) (b); paragraph (b)
(1), (2) and (3) amended July 16, 1981 to be effective

September 14, 1981; paragraph (a) amended
to be effective .
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R. 4:30. Misjoinder and Non-Joinder of Parties

Misjoinder of parties is not ground for dismissal
of an action. Parties may be dropped or added by court
order on motion by any party or its own motion. Any

claim against a party may be reserved or severed and

proceeded with separately by court order.

Note: Source -- R.R. 4:34; amended

to be effective .
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R. 4:30A. Entire Controversy Doctrine

Non-joinder of claims or parties required to be

joined by the entire controversy doctrine shall result

in the preclusion of the omitted claims to the extent

Arequired by the entire controversy doctrine.

Note: Adopted to be
effective ‘ .
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Proposed Amendment to R, 4:14-9 --— Videotaped Depositions

Current R. 4:14-9(e) permits a de bene esse deposi-
tion of an expert, taken in accordance with the provi-
sions of the rule, to be introduced into evidence in
lieu of live testimony whether or not the expert is
available for trial. An Appellate Division judge
brought to the Committee's attention a situation in
which a trial judge rejected a party's application to
produce for live testimony a witness whose de bene
esse videotaped deposition had already been taken. The
judge's rationale was that, by taking the videotaped
deposition, the party had made a binding election that
precluded subsequent production of the witness at trial.

In the Committee's view, the authorization of
R. 4:14-9 to use an expert's videotaped deposition
when he or she is available does not include the corol-
lary principle that the party is subsequently precluded
from electing to produce the witness at trial. Accord-
ingly, the Committee recommends the amendment of
R. 4:14-9(e) to clarify this issue.

The proposed amendment to R. 4:14-9 reads as ?

follows:
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4:14-9. Videotaped Depositions

{a) ... no change

) ... no change

{c) ... no change

(d) ... no change

{e) Use. Videotaped depositions may be used at

trial in accordance with R. 4:16-1. In addition, a
videotaped deposition of a treating physician or expert
witness, which has been taken in accordance with these
rules, may be used at trial in lieu of testimony
whether or not such witness is available to testify and
provided further that the party who has taken the depo-
sition has produced the witness for further videotaped
deposition necessitated by discovery completed following
the original videotaped deposition or for other good
cause. Disputes among parties regarding the recall of

a treating physician or expert witness shall be resolved
by motion which shall be made as early as practicable

before trial. The taking of a videotaped deposition of

a_treating physician or expert witness shall not pre-

clude the party taking the deposition from producing

the witness at trial.

(f) ... no change

{g) ... no change

(h) ... no change

Note: Adopted July 21, 1980 to be effective
September 8, 1980; paragraph (e) amended
to be effective .
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Proposed Amendments to Rules 4:17-3 and 4:17-4 -—-

Interrogatories

Rule 4:17-3(a) now provides that the party serving
interrogatories shall furnish the answering party with
an original and two copies of the interrogatories plus
as many additional copies as there are parties named in
the case. Thus, if a plaintiff sued five defendants, a
party must serve an original and eight copies of the
interrogatories on the answering party. The apparent

rationale behind this requirement is that the answering

party will type in the answers on the original and all

the copies, keep one copy and return the rest to the
propounding party who, pursuant to R. 4:17-4(c), must
then serve a copy of the interrogatories and answers
upon each of the other parties. In actual practice,
however, service of multiple copies is impractical and
rarely occurs.

The Committee agreed that, in this day of the word
processor and photocopier, the mechanics of
Rules 4:17-3(a) and 4:17-4(c) are outdated. Accord-
ingly, the Committee recommends that R. 4:17-3(a) be
amended to require the propounding party to serve only
an original and two copies of the interrogatories on
the answering party. It also recommends that
R. 4:17-4(c) be amended to require that the answering
party serve only the original and one copy of the

answered interrogatories upon the propounding party.
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See Section II. 0. of this report for proposed
revisions to these rules that the Committee considered
and rejected.

The proposed amendments to Rules 4:17-3(a) and

4:17-4(c) read as follows:



R
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4:17-3. Number of Copies Served; Form of Interrogatories

(a) Number of Copies Served. The party serving

the interrogatories shall furniéh the answering party
with an original and 2 copies of the interrogatories
[and as many additional copies thereof as there are’
parties named in the action. 1In determining the number
of copies, parties against whom a default has been.
entered need not be counted and parties represented by
the same attorney may be counted as onel].

(b) ...no change

(¢) ...no change

Note: Source -- R.R. 4:23-3(a) (b). Amended
July 14, 1972 to be effective September 5, 1972
(paragraph (a) formerly in R. 4:17-1); paragraph (a)
amended July 15, 1982 to be effective September 13,
1982; paragraph (a) amended
to be effective .
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4:17-4. Form, Service and Time of Answers
a) ... no change
(b) «+. no change

(c) Copies; Service by Propounding Party. The

original and one copy of [T] the answers shall be

served[, together with the original and all but one
copy of the respective interrogatories to which the
answers apply,] upon the propounding party, who shall
then serve a copy of the interrogatories and answers

upon each of the other parties. Parties against whom

default has been entered need not, however, be served,

and parties represented by the same attorney need be

served with one copy. [If copies of papers are

annexed to answers, they need to be annexed to only
one set for each party.]
(d) ... no change

(e .+« no change

Note: Source -- R.R. 4:23-4, 4:23-5,
4:23-6(a) (b) (c) (4). Paragraph (a) amended and
paragraph (d) adopted July 14, 1972 to be effective
September 5, 1972; paragraph (a) amended September 13,
1976 to be effective September 13, 1976; paragraph (a)
amended and paragraph (e) adopted July 29, 1977 to be
effective September 6, 1977; paragraph (a) amended
July 16, 1981 to be effective September 14, 1981;
paragraph (a) amended July 26, 1984 to be effective
September 10, 1984; paragraph (a) amended November 2,
1987 to be effective January 1, 1988; paragraph (a)
amended November 7, 1988 to be effective January 2,
1989; paragraph (c) amended
to be effective .
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Proposed Amendment to R. 4:17-7 -- Amendment of Answers

The Committee observed that the final sentence of
R. 4:17-7 refers to R. 4:21-6, which has been deleted
in its entirety. The Committee therefore recommends
amending R. 4:17-7 to remove this obsolete reference.
The proposed amendment to R. 4:17-7 reads as

follows:
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4:17-7. Amendment of Answers

Except as otherwise provided by R.4:17-4(e), if a
party who has furnished answers to interrogatories
thefeafter obtains information that renders such
answers incomplete or inaccurate, amended answers shall
be served not later than 20 days prior to the first
date fixed for trial. Thereafter amendments may be
allowed only for extraordinary or compelling reasons
and to prevent manifest injustice, and upon such terms
as the court directs. 1In no case shall amendments be
allowed [1)] at trial where it appears that the evi-
dence sought to be introduced was known to the party
seeking such leave, more than 10 days prior to trial [,
or 2) for the purpose of naming a new expert witness
after a medical malpractice panel has issued a unani-
mous disposition as provided by R.4:21-6(e)].

Note: ' Source -- R.R. 4:23-12; amended July 29,
1977 to be effective September 6, 1977; amended
September 9, 1982 to be effectlve September 14, 1982;

amended July 22, 1983 to be effective September 12,
1983; amended to be effectlve
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Proposed Amendment to R, 4:21A~8 —-— Administration of

Arbitration Programs

This amendment was suggested by the Arbitration
Advisory Committee (AAC) and approved unanimously by
the Civil Practice Committee. The proposed amendment
was the result of the AAC's consideration of the dele-
gability of the powers of the Assignment Judge in
administering the stétutory arbitration programs and in
determining legal questions arising in the context of
these programs. This issue was raised but not decided

in Helstoski v.Hyckey, 225 N.J. Super. 142 (App. Div.

1988), the question there being the delegability of the
Assignment Judge's power under R. 4:21A-6(c) (5) to
decide an application for costs following a trial de
hovo of an arbitrated case. The position of the AAC,
which was endorsed by the Civil Practice Committee, is
that the Assignment Judge's power to supervise and
resolve all issues arising from the arbitration pro-
grams is delegable,‘given the history and purpose of
these programs. The recommended revisions to
R. 4:21A-8 would make this clear.

The proposed amendments to R. 4:21A-8 read as

follows:
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4:21A-8. Administration

(a) Assignment Judge. The Assignment Judge or

other judge designated by order of the Supreme Cour}
shall be responsible for the supervision of the
arbitration programs in [his or her] the vicinage [and]
including the resolution of all issues arising
therefrom. The Assignment Judge may delegate all or any
of [his or her supervisory] these powers to any Superior
Court judge in the vicinage.

(b) Administrative Director of the Courts. The

Administrative Director of the Courts shall promulgate
such guidelines and forms as required for the
implementation of the programs.

(c) Civil case Manager. The Civil Case Manager

for the vicinage shall perform all of the functions
specified by these rules and shall serve as arbitration
administrator to perform all required non-judicial
functions implementing the arbitration programs.

Note: Adopted November 1, 1985 to be

effective January 2, 1986; amended
to be effective .
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Proposed Amendment to R. 4:23-5 -- Failure to Serve

Answers to Interrogatories

Pursuant to the direction of the Supreme Court..in

Aujero v. Cirelli, 110 N.J. 566 (1988) , the Civil Prac-

tice Committee has reconsidered the problem of delin-
quent answers to interrogatories and the remedies
therefor, and proposes as well as a solution to the
difficulties created by reinstatement motions made many
months, if not years, after a dismissal.

The scheme proposed, supported by near-unanimous
vote of the Committee, would eliminate the present ex
parte dismissal practice and establish a two-tier
motion practice, that is, an initial motion for an

order of dismissal without prejudice for failure to

answer interrogatories and, where the delinquent party
does not move successfully to vacate, a second motion,
brought either by the party entitled to answers or by
the court 90 days after the initial order, to dismiss

or suppress with prejudice. The judge hearing the

initial motion would have the discretion to grant
alternative relief, such as compelling answers to
interrogatories within a specific time period, only on
good cause shown. The first, "without prejudice" dis-
missal or suppression order may be vacated within 90
days upon motion'supported by affidavit stating that
fully responsive answers to the interrogatories have

been served and the sliding scale penalty, discussed
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below, is paid. It is the contemplation of the Com-
mittee, however, that only the most extraordinary
circumstances would relieve a party of the disposit}ve
consequences of the "with prejudice” dismissal order.
The Committee is of the view tha£ the main objec-
tive is to compel the answers rather than to dismiss
the case, and believes that this two-tier, 90-day prac-
tice will have a salutary effect because of a key
stipulation of the proposal, namely, that an attorney
who is served with a notice of motion to dismiss with
prejudice must send a letter to the client so advising.
The proposed form of the required letter is contained
in Appendix A of this reporf; the Committee recom-
mends that this letter, if approved by the Court,
appear as an Appendix to the Rules. The Committee is
of the view that responsible practitioners will seek to
avoid the necessity of having to send such a letter by
seeing to it that answers are fdrthcoming within the
90-day period. Another advantage of this practice is
that it protects the attorney who is unable to locate
a client and has no other recourse but to allow to
terminate litigation in which the client itself may
have lost interest. Thus, the alternative to sending
the letter to the client and so certifying to the court
is a certification by the lawyer that he or she cannot

locate the client after diligent inquiry.
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Other proposed changes worthy of mention include
an increase of the monetary sanction, presently fixed
at $50 for late answers, to $100 if the interrogatories
are answered and the dismissal-without-prejudice order
vacated during the first 30 days of the 90-day period
and $300 thereafter. Furthermore, with the adoption by
the Supreme Court last year of‘the amendment to
R. 4:17-4(a) authorizing an agent or other representa-
tive (particularly an insurance company) to answer the
interrogatories and thereby bind the party, the Com-
nittee is again proposing that any motion to dismiss or
suppress for failure to answer interrogatories must be
accompanied by a certification that the moving party is
not in default.

The proposed amendments to R. 4:23-5 read as

follows:
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4:23-5. Failure to Serve Answers to Interrogatories

(a) Dismissal [or Suppression].

(1) Without Prejudice. 1If timely answers to inter-

rogatories are not served and no [formal] motion for an
extension has been made pursuant to R. 4:17-4(b), [the
complaint, counterclaim or answer of the delinquent party
shall be dismissed or stricken by the court upcn the
filing by] the party entitled to the answers [of an

affidavit stating such failure withiﬁ 60 days from the

date on which said answers became due] may move, on

notice, for an order dismissing or suppressing the

pleading of the delinquent party. [Thereafter such relief

may be granted only by motion. The affidavit shall have
annexed thereto a form of order of dismissal or suppression.
A copy of all such orders with affidavits annexed shall be
served upon the delinquent party within 7 days after the

date thereof.]- The motion shall be supported by an affidavit

reciting the facts of the delingquent party's default and

further stating that the moving party is not in default in

answering, pursuant to R. 4:17-4(a), the interrogatories

served by the delinquent party. Unless goocd cause for other

relief is shown, the court shall enter an order of dismissal

or suppression without prejudice. [On formal motion made by

t]The delinquent party may move for vacation of the dismissal

or suppression order, [within 30 days after service upon him

of the order, the court may vacate it,] provided the motion

is supported by'affidavit stating that fully responsive




i )
)

- 112 -

answers [to the propounded interrogatories are presented]

have been served and provided further the delinquent party

pays costs in the amount of [$50.00] $100.00 to the..Clerk

of the Superior Court if the motion is made within 30 days

after entry of the order of dismissal without prejudice

and $300.00 if the motion is made thereafter.

(2) With Prejudice. If an order of dismissal or

suppression without prejudice has been entered and not

thereafter vacated, the party entitled to the answers

or the court on its own motion may, after the expira-

tion of 90 days from the date of the order, move, on

notice, for an order of dismissal or suppression with

prejudice. The motion shall be granted unless excep-

tional circumstances are demonstrated. The attorney

for the delinquent party shall, not later than § days

Prior to the return date of the motion, file and serve

an affidavit stating that the client has been notified

of the pendency of the motion or that the attorney is

unable, despite diligent inquiry, to determine the

client's whereabouts. The notification to the client

shall be in the form appearing as Appendix to these

rules, and the attorney's appearance on the return

date of the motion shall be mandatory.

(3) General Requirements. A1ll motions made pursuant

to this rule shall be accompanied by an appropriate form of

order, and all affidavits in support of relief shall include

a certification of prior consultation with opposing counsel
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as required by R. 1:6-2(c). An order of dismissal or

suppression shall be entered ohly in favor of the moving
party.

(b) ... no change

——

Note: Source-- R.R. 4:23-6(c) (f), 4:25-2 (fourth
sentence); paragraph (a) amended July 29, 1977 to be
effective September 6, 1977; paragraph (a) amended July 16,
1981 to be effective September 14, 1981; paragraph (a)
amended November 5, 1986 to be effective January 1, 1987;
paragraph (a) amended to be
effective .
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Proposed Amendment to R. 4:28-4 ~- Notice to Attorney

General and Attorneys for Other Governmental Bodies

A government attorney suggested that, in cases.
where the validity of a governmental regulation is
questioned in an action to which the State is not a
party, notice nonetheless should be given to the State.
Before acting on this proposal, the Committee sought
the position of the Attorney General, who agrees with
the soundness of the suggestion and supports it, as
does the Committee.

The proposed amendment to R. 4:28-4 reads as

follows:
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4:28~4. Notice to Attorney General and Attorneys for

Other Governmental Bodies

(a) Actions Involving Validity of Statute,

Ordinance, etc; Unknown Owners. If the validity of a

[statute, executive order, franchise or constitutional

" provision] State constitutional provision or of a

statute, rule, regulation, executive order or franchise

of this State is questioned in any action to which the
State or an agency or officer thereof is not a party,
the party raising the question shall give notice of
theApendency of the action to the Attorney General.
If the validity of an ordinance, regulation or fran-
chise of a governmental subdivision of this State
affecting the public interest is questioned in any
action to which the subdivision or an agency or officer
thereof is not a party, the party raising the ques-
tion shall given notice of the pendency of the action
to the attorney or chief legal officer of the govern-
mental subdivision. The plainﬁiff in any action
brought against unknown owners of or claimants to real
property shall give notice of the pendency of the
action to the Attorney General if the State is not
already a party thereto.

) ... no change

(c) ... no change

(

o]}

+++ no change

|
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Note: Source -- R.R. 4:37-2, 4:117-6.
Paragraph (a) amended July 7, 1971 to be effective
September 13, 1971; paragraph (a) amended

to be effective
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Proposed Amendment to R. 4:38-1 -- Consolidation

A trial judge suggested that R. 4:38~1 be amended
to specify how consolidated cases are to be handledi
€.9., in what order the cases should be listed and how
future papers filed in any of the cbnsolidated cases
should be captioned and docketed. An amendment clarify-
ing these procedures would go far to eliminate the
confusion that now arises when, for example, motions
are filed in apparently separate cases that, unbe-
knownst to the judges hearing the motions, had been
consolidated.

The Committee agreed to recommend an amendment to
R. 4:38-1 to provide that after the order of consolida-
tion is entered, all papers filed in any of the con-
solidated cases shall bear the docket number and cap-
tions of all the consolidated cases, in chronological
order, and shall also state clearly the pleading or
motion to which the paper is responsive. The Committee
further agreed that the rule should continue to require
that the order of consolidation designate the venue in
which the consolidated action shall proceed.

The proposed amendments to R. 4:38-1 read as

follows:
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4:38-1 . Consolidation

(a) ... no change

(b) ... no change

(c) Order; Further Proceedings. [Where actions

in different venues or courts are consolidated, the

" order of consolidation shall state the venue in which

the consolidated action or actions are to be tried and
shall be filed in triplicate with the Clerk of the Su-
perior Court. Where consolidation is provided for in
this rule all actions shall be consolidated into one
action unless the court otherwise orders. Unless oth-
erwise ordered by the court, the action first institut-
ed shall determine which party shall have the privilege
to open and close and in other respects shall govern
the conduct of subsequent proceedings. Upon a consoli-
dation the court may make such order concerning pro-
ceedings therein as may tend to avoid unnecessary costs

or delay.] Unless the court otherwise directs in the

order of consolidation, all papers thereafter filed in

‘the consolidated action shall (1) include the caption

and docket number of each separate action, that of the

earliest instituted action to be listed first and (2)

state with specificity the pleading or motion to which

the paper is responsive. If actions pending in different

venues are consolidated, the order shall specify the

venue in which the consolidated action shall proceed

and the party having the responsibility to file a copy
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of the order with the clerk of each county from which

an action is being transferred. The order of consolida-

tion may also include such terms as the court may

prescribe to expedite further proceedings. In addition

to the filing required by R. 1:6-4(b) (6), a copy of the

order of consolidation shall be included in the county

clerk's file of each separate action.

Note: Source -- R.R. 4:43-1(a) (b) (c) (d) (e);
paragraph (b) amended, paragraphs (c) and (d) deleted
and former paragraph (e) redesignated as paragraph (c)
July 26, 1984 effective September 10, 1984; para-
graph (c) amended to be
effective R
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Proposed Amendment to R. 4:42-9(a) (4) -~ Counsel Fees

An Assignment Judge recommended revising
R. 4:42-9(a) (4) to resolve any confusion resulting from
two conflicting General Equity decisions on the subject
of the amount of permissible fees in a foreclosure
action. The rule sets out a fee schedule for calculat-
ing allowances in foreclosure cases. However, the
final clauses of the rule state that "...in no case

shall the allowance exceed $7,500, except upon appli-

cation supported by affidavit of services." (emphasis

added)

In Farmers & Merchants National Bank of Bridgeton

v. Cotler, 225 N.J. Super. 160 (Ch. Div. 1988), the

court read the rule as permitting an allowance of fees
in excess of $7,500 whenever the work involved in the

litigation supported such a fee. Levine v. Levine, 210

N.J. Super. 585 (Ch. Div. 1986), however, held that a

fee in excess of $7,500 should be permitted only if the
application of the percentages set forth in the rule
produce -a higher figure.

After determining that neither case was on appeal,
the Committee agreed that the intent of the rule was to
permit fees in excess of $7,500 only if the application
of the schedule set forth in the rule results in a
higher figure (the Levine approach). This reading of

the rule does not prevent attorneys from being
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compensated for excess work; it simply means they can-
not pass on the cost of the excess on to the defendant.
The proposed amendment to R. 4:42-9(a) (4) reads as

follows:
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4:42-9, Counsel Fees

(a) Actions in Which Fee Is Allowable. No fee

for legal services shall be allowed in the taxed costs

or otherwise, except

(1) ... no change
(2) ... no change
(3) ... no change

In an action for the foreclosure of a mort-

(

S

gage, the allowance shall be calculated as follows: on
all sums adjudged to be paid the plaintiff amounting to
$5,000 or less, at the rate of 3.5% provided, howev-
er, that in any action a minimum fee of $75 shall be
allowed; upon the excess over $5,000 and up to $10,000
at a rate of 1.5% and upon the excess of $10,000 at

a rate of 1%, provided that [in no case shall] the
allowance shall not exceed $7,500[, except]. If, hbw-

ever, application of the formula prescribed by this

rule results in a sum in excess of $7,500, the court

may award an additional fee not greater than the

amount of such excess upon application supported by af-

fidavit of services. In no case shall the fee allow-

ance exceed the limitations of this rule.

—

5) ... no change

—
(o)}
—

..+ No change

—
~]

“—
L]

..« no change

G

... no change
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{c) ... no change
(d) ... no change
Note: Source -- R.R. 4:55-7(a) (b) (c) (d) (e) (£),

4:55-8, 4:98-4(c). Paragraph (a) and (b) amended
July 7, 1971 to be effective September 13, 1971; para-
graph (a) amended November 27, 1974 to be effective
April 1, 1975; paragraph (a) amended July 16, 1981 to
be effective September 14, 1981; paragraph (a) (1)
amended December 20, 1983 to be effective December 31,
1983; paragraphs (a) (1) and (b) amehded November 1,
1985 to be effective January 2, 1986; paragraph (b)
amended January 19, 1989 to be effective February 1,
1989; paragraph (a) (4) amended

to be effective .
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Proposed Amendment to R. 4:42-9(a) (6) -- Counsel Fees

In the 1987-88 rules cycle, an attorney had sug-

gested that the Committee consider amending

R. 4:42-9(a) (6) to provide for the allowance of counsel

fees where an insured seeks recompense from its own‘
carrier when that carrier fails to pay a first-party
claim. The Committee had considered this issue in
1983, and at that time recommended an amendment to
permit counsel fees to be awarded to a successful
claimant in an action on any insurance policy. The
Court did not adopt such an amendment; however, it did
appoint the Committee on Award of Counsel Fees on
Insurance to study the question. That committee, which
was chaired by Judge King, issued its report in Septem-
ber 1985 (published in the January 9, 1986 issue of the

Law Journal), recommending that the scope of the rule

should not be amended and that the Legislature may be
the appropriate forum to consider the matter. Given
this history, the Civil Practice Committee determined
not to propose an amendment to R. 4:42-9(a) (6) in its
1988 report, but agreed to re-examine the entire issue
more fully in the 1988-90 rules cycle.

After considerable discussion, the Committee voted
strongly (20 to 7) in favor of amending the-rule to
permit counsel fees. The reasons offered in support of
such an amendment were many: an insurance contract is

typically one of adhesion; the carrier creates an aura
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of protection for which it should be held accountable;
a quasi-fiduciary relationship exists between insurer
and insured; and consumer expectations fdstered by the
carrier. In short, the situation to be corrected'is
that of an insurer reneging on its contract and beiﬁg
forced to meet its obligation. As insurers operate for
profit under contracts of adhesion, the majority of the
Committeerwere of the view that a special exception to
the American rule is justified. Because the Committee
was not unanimous on this issue, howéver, majority and
minority reports were prepared, which are included as
Appendix B to this report.

The language of the proposed amendment is intended
to be broad enough to permit recovery on a first-party
claim under any type of insurance contract, including
an indemnity agreement. It is not intended to permit a
fee in an action on a surety bond.

The proposed amendment to R. 4:42-9(a) (6) reads

as follows:
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4:42-9, Counsel Fees

(a) Actions in Which Fee Is Allowable. No fee

for iegal services shall be allowed in the taxed costs
or otherwise, except

(1) ... no change

(2) ... no change

(3) ... no change

(4) ... no change

(5) ... no change

In an action upon a [liability or indemnity]

—
——

|

policy of insurance brought against the issuer, in

favor of a successful claimant.
(7 ... no change
(8) ... no change
{b ... no change
(¢} ... no change

(d) ...'no change

Note: Source -- R.R. 4:55-7(a) (b) (c) (d) (e) (f),
4:55-8, 4:98-4(c). Paragraph (a) and (b) amended
July 7, 1971 to be effective September 13, 1971;
paragraph (a) amended November 27, 1974 to be
effective April 1, 1975; paragraph (a) amended July 16,
1981 to be effective September 14, 1981; paragraph
(a) (1) amended December 20, 1983 to be effective
December 31, 1983; paragraphs (a) (1) and (b) amended
November 1, 1985 to be effective January 2, 1986;
paragraph (b) amended January 19, 1989 to be effective

February 1, 1989; paragraph (a) (6) amended

to be effective .
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Proposed Amendments to Rules 4:63-3 and 4:63-4 -- Dower

or Curtesy

In the previous rules cycle, the Court approved
the replacement of the capitalization and life expec-
tancy tables contained in Appendix I to the rules, in
order to provide more current, accurate and readily
usable data. 1In light of this change, the Committee
now proposes amending Rules 4:63-3 and 4:63-4 to pro-
vide the trial judge, in making calculations relating
to dower and curtesy, with the option of applying an
interest rate other than the 5-1/2% now allowed in
these rules, which rate was geared to the former
tables. The Committee recommends language allowing the
court to apply the 5-1/2% rate or another rate that is
reasonable and appropriate. Such an amendment would
give the judge flexibility while avoiding the need for
expert testimony in every case.

The proposed amendments to Rules 4:63-3 and 4:63-4

read as follows:
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4:63-3, Calculation of Gross Sum in Lieu of Dower or

Curtesz

The gross sum to be allowed in lieu of dower or
curtesy or an estate for life or years devised in lieu
of dower or curtesy shall be fixed by the court at
such an amount as, in its opinion and under the
circumstances of the case, will provide a reasonable
satisfaction for the dower or other interest. In
fixing that amount, the court shall proceed after the

sale as follows:

(a) ... no change

{b) ... no change

{e) If the interest on the net proceeds of sale
at 5 1/2% or at such other interest rate as the court

determines on good cause .shown is appropriate, exceeds

the clear yeaily income, the amount fixed by the court
shall, except.in unusual circumstances, be determined
by adding t0‘the.amount arrived at under paragraph
(b), in cases of dower or curtesy, 1/2 -- or in other
cases, 1/4 -- of the difference between the amount
arrived at under paragraph (a) and the amount arrived
at under paragraph (b).

{d) ... no change

Note: Source -- R.R. 4:81-5; paragraph (c)
amended February 24, 1978 to be effective immediately
as to all matters wherein final judicial review has

not been exhausted; paragraph (c) amended
to be effective .
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4:63-4, Calculation of Investment in Lieu of Dower

or Curtesy

If an income from an investment is allowed in lieu

of dower, curtesy or other estate referred to in

R.4:63-3, the amount of the investment shall be fixed

" by the court so that the income therefrom will, in its

opinion and under the circumstances of the case,
provide a reasonable satisfaction for the dower or
other interest. In fixing that amount, the court
shall proceed after the sale as follows:

{a) ... no change

{b) The court shall also determine the clear
yearly income from the premises as provided by
R.4:63-3 and then calculate the amount of the

investment, basing it upon this income capitalized at

5 1/2% or at such other rate of interest as the court

for good cause shown determines is appropriate.

(¢c) ...no change

Note: Source -- R.R. 4:81-6; paragraph (b)
amended February 24, 1978 to be effective immediately
as to all matters wherein final judicial review has
not been exhausted; paragraph (b) amended

to be effective

L
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Proposed Amendment to R. 4:64-7 -~ In Rem Tax Foreclosure

There has been considerable concern among many
segments of the bar and municipal government respecting
the validity of in rem tax sales certificate foreclo-
sures both as a prospective and a retroactive matter
since the United States Supreme Court decision in

Mennonite Board of Missions v. Adams, 462 U.S. 791

(1983) , which in effect held that all persons whose
interest is ascertainable from the record must be
noticed. Until Mennonite raised the issue, the stan-
dard practice in in rem foreclosures was to give notice
only to the owner and to such other persons who, under
the authorization and opportunity of N.J.S.A.
54:5-104.48, requested notice.

Although the issue has not vet been decided by an
appellate court in New Jersey*, the Civil Practice Com-
mittee, after. having considered various alternative
methods of complying with Mennonite, has concluded that
the matter must be addressed as promptly as possible by
rule amendment. The Committee was advised that the City

of Newark, which was most concerned about the viability

* In Bridgeton Housing Development Corp. v. City of
Bridgeton, A-122-88T5, decided July 6, 1989, the State
appealed a judgment declaring N.J.S.A. 54:5-104.48
unconstitutional. The appellate panel found it unnec-
eéssary to reach the merits of this issue, however, and
remanded the matter to the Law Division for further
proceedings to join as parties the encumbrancers who
had not been given actual notice of the tax foreclosure
action.
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of a future in rem program, has now, in effect, capitu-
lated and is doing both 60-year searches and judgment
searches. The proposed amendment would SO require but
is intended to exclude searches of the probate record.
The Committee has for several years‘worked onvthis
issue with Myron Weinstein, Chief of Foreclosure, who
has been enormously helpful and concurs with both the.
concept and the formulation of the proposed rule,

The proposed amendment to R. 4:64-7 reads as

follows:
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4:64-7, In Rem Tax Foreclosure

... no change

(b

(a)
) ... ho change

(c) Service. The plaintiff shall, within 7 days

after the date of publication of the notice of fore-

closure, serve a copy thereof in the manner hereinafter

provided on each person whose name appears as an owner
in the tax foreclosure list at his or her last known

address as it appears on the last municipal tax dupli-
cate. The plaintiff shall also make such service upon

all other persons having an ownership or lien interest

recorded in the office of the Superior Court Clerk or

the county recording officer on the date of the filing

of the complaint and upon all other persons who, pur-

suant to N.J.S.A. 54:5-104.48, as amended, have filed a
notice with the tax collector specifying a title, lien,
claim or interest in any of the lands sought to be
affected by said complaint. Such service shall be made
in the manner provided by R. 4:4-4(a) or by simultane-
ously mailing to the last known address by registered
or certified mail, return receipt requested, and by
ordinary mail. 1In addition to the foregoing, the
plaintiff shall mail a copy of the notice of foreclo-
sure, by ordinary mail, to the Attorney General.

(d) ... no change

(e) ... no change
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£ () .+« no change

{g) ... no change

Note: Source -- R.R. 4:82-7(a) (b) (c) (d) (e) () (qg)
(h) (i) ; paragraph (c), (e) and (g) amended July 29,
1977 to be effective September 6, 1977; paragraph (c)
amended July 16, 1981 to be effective September 14,
1981; paragraph (c) amended November 7, 1988 to be
effective January 2, 1989; paragraph (c) amended
to be effective .
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Proposed Amendment to R. 4:65-3 -~ Advertisement of

Diagram or Statement in Lieu

An attorney noted a discrepancy between the fore-
closure sale procedures set forth in R. 4:65-3 and
those of the foreclosure statute, N.J.S.A. 2A:61-1.
The latter requires the notice of sale to include a
diagram of the premises or a concise description of the
property. The former, however, requires the foreclos-
ing mortgagee to move before the court to be permitted
to use a diagram or concise description. The Committee
sought the views of Myron Weinstein, Esq., Chief of the
Office of Foreclosure, who advised that in actual prac-
tice no motion is necessary and who agreed that the
rule should be amended to conform to the statute.

The proposed amendment to R. 4:65-3 reads as

follows:
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4:65-3. Advertisement of Diagram or Statement in Lieu

If real estate is to be sold at public sale, [the
court on motion may order] the sheriff, receiver or..
other person [,to] shall publish with thg notice of the
sale |, in(lieu of the actual description, either]

the actual description, or a diagram of the premises

Oor a concise statement indicating the municipality in
which, and the street or road upon which the premises

are located, and specifying the tax lot and block, the

number of feet to the nearest cross street, the dimen-
sions of the premises, and the street number, if any.

If the notice does not contain the full legal description,

it shall state that the diagram or concise statement

does not constitute a full description and shall also

state where the full legal description can be found.

An immaterial error in the diagram or statement shall
not constitute ground for relieving the purchaser and
ordering a new sale.

Note: Source -- R.R. 4:83-3; amended
to be effective .
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Proposed Amendment to R. 4:67-6 -- Summary Proceedings

to Enforce Agency Orders

In 1987, an Assignment Judge brought to the Com-
mittee's attention the fact that R. 4:67-6 apparently
requires an action to enforce the order of an adminis-
trative agency to be brought by the agency itself
rather than by the person or entity in whose favor the
order was issued. Unfortunately, the forum agency may
not have an interest in enforcing thé order, in which
case the individual who obtained the award will have no
recourse.

Reference to earlier Committee minutes and reports
revealed, however, that when the Committee originally
recommended adoption of the current rule in 1983, it
intentionally excluded enforcement actions by individuals
benefited by agency orders, in order to provide a speedy
and exclusive ‘remedy should the administrative agency
wish to vindicate its judgment.

Upon reconsideration of this issue, however, the
consensus of the Committee was that the individual
party should have the same means of rapid relief as the |
agency. Accordingly, the Committee recommended iﬁ its
1988 report to the Court an amendment to R. 4:67-6 to i
permit summary actions to enforce agency orders to be

brought by individuals,‘notihg that in such instances

notice must be provided to the agency to give it the

option of joining in the enforcement action.
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The Supreme Court deferred action on this recom-
mendation, however, requesting that the Committee seek
the formal written positions of both the Attorney Gen-
eral and the Office of Administrative Law (OAL) on the
proposed amendments to R. 4:67-6 and on whether the’
enforcement of an agency's order should be contingent
upon the agency's consent.

The formal written positions of the Attorney Gen-
eral and the OAL are attached as Appendix C to this
report. Both offices expressed the view that the agen-
cy's consent should be a necessary precondition to
enforcement, otherwise the agency's discretion as to
whether and when to enforce an order would be
compromised.

After considerable discussion, the Committee
determined that to require agency consent in all
instances of party enforcement would be burdensome and
would also effectively render agency orders non-final.
The Committee also rejected the suggestion of the OAL
that the court could decide, in a party enforcement
action, whether an agency's consent had been unreason-
ably withheld.

The Committee ultimately agreed that applicability
of the proposed amendment should be limited to parties

to the administrative proceeding in whose favor specific

relief was ordered. This provision, plus the require-

ment that notice of a party's action to enforce be
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given to the agency, were deemed sufficient to quell
the OAL's and the Attorney General's concerns. Indeed,
the latter's representative sits on the Committee and
agreed to this compromise.

The proposed amendments to R. 4:67-6 read as

follows:
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4:67-6. Summary Proceedings to Enforce Agency Orders

(2) Applicability of Rule. This rule is applica-

ble to (1) all actions by a state administrative agency
as defined by N.J.S.A. 52:14B2(a) brought to enforce a
written order 6r determination enteredlby it, whethér
final or interlocutory, and whether the order to be
enforced requires the péyment of money or imposes a
non-monetary requirement or includes a combination of

monetary and non-monetary remedies[.]; and (2) all

such enforcement actions brought by a party to the

administrative proceeding in whose favor a written

order or determination was entered affording that party

specific relief.

(b) Form of Action; Where Brought[.]; Notice.

(1) ... no change

'(2) Interlocutory Orders. An interlocutory order

of an administrative agency to which R. 1:9-6 applies
shall be enforced [by the agency] pursuant to the pro-
visions of that rule in either trial division of the.

Superior Court. All other interlocutory orders shall

' be enforced as provided by subparagraph (b) (1) hereof.

(3) Notice to Agency; Intervention. Unless

the action is brought by an agency seeking to enforce

its own judgment or order, the plaintiff shall serve

a copy of the complaint and order to show cause on the

agency whose judgment or order is the subject of the

action. The agency shall be permitted to intervene in
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the action on application made on or prior to the return

date of the order to show cause.

(¢) ... no change

Note: Adopted July 22, 1983 to be effective
September 12, 1983; paragraph (a), paragraph (b)cap-
tion, and paragraph (b) (2) amended, and paragraph (b)

(3) adopted to be effective
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Proposed Amendment to R. 4:70-5 -- Judgment; Commitment

A trial judge pointed out that R. 4:70-5 currently
contains a reference to a judgment rendered "in a
county court." 1In an effort to cleanse the rules of
references to former courts, the Committee recommends
that the rule be revised to reflect current practice.
Specifically, mention of the county court should be
replaced by a reference to the Civil Judgement and
Order Docket.

The proposed amendment to R. 4:70-5 reads as

follows:
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4:70-5, Judgment; Commitment

(a) ... no change

(b) ... no change

(c) Money Judgment; Execution, Property and

Persons Subject to. If a money judgment is rendered

against a defendant, execution may issue, in the form
prescribed by the Administrative Director of the
Courts, against the goods and chattels of the defen-

dant[, and]; against [his] defendant's real estate if

the judgment is [rendered in a county court] entered

in the Civil Judgment and Order Docket[,]; and against

the body of [such] an individual defendant [if he is an

individual and if] provided the court in which the
judgment is rendered shall by special order so direct
and shall designate in said order the maximum number of
days dﬁring which the defendant may be detained in
custody under .-such body execution.

(d) ... no change

Note: Source -- R.R. 7:13-10, 7:13-11, 7:13-12,
7:13-13, 7:13-14, 7:13-16; paragraph (a) amended
July 24, 1978 to be effective September 11, 1978;

paragraph (c) amended to be ‘
effective . |
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Proposed Amendment to R. 4:73-6 -- Appeal From Report

of Commissioners

At present, the application of R. 4:73-6 varies
from vicinage to vicinage. Some judges read the rule

as requiring that an appeal from the report of condem-

" nation commissioners be given a new Law Division docket

number, whereas others permit such an appeal to be pro-
cessed under the same docket number as the original
condemnation complaint. At a Fall 1989 meeting of the
Chief Justice with the Assignment Judges, it was agreed
that an appeal of the award of condemnation commission-
ers, in an action in which the original complaint cov-
ers but a single parcel‘of land, should not be given a
new docket number. Rather, the case should be reopened
under the original docket number. The Civil Practice
Committee was asked to recommend an amendment to

R. 4:73-6 to make this procedure clear.

In preparing the proposed amendment, the Committee
soughf the views of the Attorney General's office,
which handles condemnation actions for the State. The
Attorney General's representative, who sits on the Com~-
mittee, noted that ownership is the controlling issue
-~ i.e., that no new docket number need be assigned if
the original complaint covers a single tract owned by a
single owner. The proposed amendment is drafted
accordingly.

The proposed amendment to R. 4:73-6 reads as

follows:
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4:73-6. Appeal from Report of Commissioners

(a) Notice of Appeal; Service, Contents; Docket
Number. An appeal from the report of the commissioners
shall be taken by an appellant by filing a notice of
appeal with the Clerk of The Superior Court within 20
days after the date of service upon him or her, by mail
or otherwise, of a copy of the report; but the court
for good cause shown may extend the time for a period
not exceeding 30 days. The notice of appeal shall be
served only on persons in possession and parties appear-
ing before the commissioners who have an interest in
the property. The appellant in the notice of appeal
may demand trial by jury, or any other party may make
such a demand within 10 days after service of the
notice of appeal. The notice of appeal shall also
include notice of an application for an order fixing

the date of trial. Unless the court otherwise orders,

if the original action involves a taking or takings

from a tract of land under single ownership, the

appeal shall be docketed under the number assigned

to the original action and shall continue in that

action.

(b) Severance. Except as provided in paragraph

(a) , [Tlthe appeal as to takings from each separate

tract [or parcel] shall be severed from the action
for purpose of trial and shall be docketed as a sepa-

rate action cross-indexed to the original action. All
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appeals relating to the same [parcel] tract shall be
docketed under the number assigned to the original
notice of appeal as to that [parcel] tract.

Note: Source -- R.R. 4:92-6(a) (b) (c); paragraphs
(a) and (b) amended ” to be

effective .
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Proposed Amendment to R. 4:74-7 -- Civil Commitment

In the previous rules cycle (1987-88), the Mental
Commitments Subcommittee prepared a comprehensive revi-
sion to R. 4:74-7 to conform the provisions of the rule

with those of recently enacted legislation. The sub-

- committee was also asked to consider whether the rule

should require a hearing for patients who seek to
change their commitment status from involuntary to vol-
untary. 1In its April 1988 report to the Civil Prac-
tice Committee, the subcommittee did not recommend a
court rule establishing such review, primarily because
of the polarized positions on this issue of the Public
Advocate and the Attorney General, both of whom were
represented on the subcommittee.

The subcommittee was asked to consider the issue
of judicial review for voluntary patients further, in
the 1988-90 term. The membership of the subcommittee
was expanded to include two trial judges and a private
practitioner, all with substantial experience in the
area of civil commitments. 1In its efforts to determine
whether judicial review of voluntary patients is needed
and what the practical effects of such a procedure
would be, six individuals representing varied perspec-
tives on the commitment process were invited to address
the subcommittee at two fact-gathering meetings.

As a result of its deliberations, including its

consideration of the information obtained at the
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fact-gathering meetings, the subcommittee concluded
that duress, false promises, misinformation and misun-
derstanding are too often factors in conversion from
involuntary to voluntary status. Accordingly, the sub-
committee recommended in its November 1989 report tb
the Committee that R. 4:74-7(g) be amended to provide
for mandatory judicial review of conversions to volun-
tary status. The Attorney General's repreéentative on
the subcommittee agreed with the substance of the rec-
ommendation, but took the position that such a rule is

outside the authority of the Court under Winberry v.

Salisbury, 5 N.J. 240 (1950). The report of the sub-
committee, setting forth its recommendations and the
various positions of its members, is reprinted in its
entirety as Appendix D‘to this report.

After considerable discussion, the Committee unan-
imously agreed with the recommendation of the subcom-
mittee to revise R. 4:74-7(g) to afford mandatory
judicial review to all patients converting from invol-
untary to voluntary status as well as to those who are
admitted voluntarily through a screening service. (See
Section V. E. of this report for a discussion of the
Committee's position on the subcommittee's recommenda-
tion to require periodic judicial review for all vol-
untary patients.)

The proposed amendment to R. 4:74-7(g) reads as

follows:
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4:74-7. Civil Commitment

2

... no change

|

() ... no change
(¢) ... no change
{d) ... no change
{e) ... no change
(f) ... no change

(g) Conversion to Voluntary Status; Voluntary

Admission Through a Screening Service.

(1) Where a patient has been involuntarily com-

mitted to a short-term care facility, a psychiatric

facility or a special psychiatric hospital, as defined

in N.J.S.A. 30:4-27.2, and thereafter seeks to convert

to voluntary status, the court shall hold a hearing

within 20 days to determine whether the patient had

the capacity to make an informed decision to convert

to voluntary status and whether the decision was made

knowingly and voluntarily. Counsel previously

appointed shall represent the patient at this hearing.

(2) Where a patient has been evaluated by a

screening service and thereafter admitted to a short-

term care facility or a psychiatric facility as a

voluntary patient and where no court order of tempo-

rary commitment has been entered, the court shall hold

a hearing within 20 days to determine whether the

patient had the capacity to make an informed decision

to be admitted voluntarily and whether the decision
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was made knowingly and voluntarily. Counsel shall be

appointed to represent the patient at this hearing.

(h) ... no change from present (g)
(i) ... no change from present (h)
(j) ... no change from present (i)

(k) ... no change from present (j)

Note: Source -- paragraphs (a) (b) (c¢) (d) (e) (f)
and (g) captions and text deleted and new text adopted
July 17, 1975 to be effective September 8, 1975; para-
graphs (a) (b) (c) (e) (f) amended and (j) caption and text
deleted and new caption and text adopted September 13,
1976, to be effective September 13, 1976; paragraphs
(b), (d), and (f) amended July 24, 1978, to be effec-
tive September 11, 1978; paragraph (£f) amended July 16,
1981 to be effective September 14, 1981; paragraph (b)
amended July 22, 1983 to be effective September 12,
1983; paragraphs (e) and (f) amended and paragraphs (g)
and (h) caption and text amended November 2, 1987 to be
effective January 1, 1988; paragraphs (a) and (b)
amended, subparagraphs (b) (1) and (2) adopted, para-
graphs (c), (d) and (e) amended; caption and text of
paragraph (f) amended, and caption and text of sub-
paragraphs (g) (1) and (2) amended November 7, 1988 to
be effective immediately; November 7, 1988 amendments
rescinded February 21, 1989 retroactive to November 7,
1988; November 7, 1988 amendments reinstated June 6,
1989 to be effective June 7, 1989; subparagraph (c)
(2) amended June 6, 1989 to be effective June 7, 1989;
paragraph (g) recaptioned and text amended and para-

graphs (g) (h) {i) and (j) redesignated (h) (i) (j) and
(k) to be effective .
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Proposed Amendments to Probate Rules Generally

The Civil Practice Committee has unanimously
approved the attached rule changes affecting probate
practice. There are two sections. The first - con-
sisting of amendments to R. 1:34-2, R. 1:5-6(b),

R. 1:6-4(a) and R. 4:3-1(a) - designates the Surrogate
of each county as the Deputy Clerk of the Superior
Court, Chancery Division, Probate Part for the purpose
of filing and record keeping of all probate matters
requiring disposition by the Superior Court. This is
in accordance with Article XI, § 6 of the Constitu-
tion adopted in 1978 at the time that county courts
were abolished. As drafted, those Rules anticipate
that direct filing of probate matters will be in place.

The second section represents a complete revision
of Chapter IX of Part IV of the Rules - those rules
which set the-practice for probate matters. The revi-
sion makes ho substantive changes in probate practice.
What it accomplishes are the following:

1) making a clear distinction between the func-
tions of a Surrogate by virtue of that constitutional
office and those which the Surrogate has as a deputy
clerk of the court,

2) eliminating a present perception among mem-
bers of the bar that there is concurrent jurisdiction
over probate litigation in both the Chancery Division,

Probate Part (filing with the Clerk of the Superior
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Court) and the Law Division, Probate Part (fil-
ings with the county Surrogate), exercisable at the whim
of the complainant,

3) restructuring of the probate rules so that -
their order and structure is more rational and compact,

4) eliminating of outdated references to
county courts and gender-biased language, and

5) updating to conform to revised language of
the Probate Reform Act (N.J.S.A. 3B:1-1 et seq.).

The intent of the framers of the 1947 Constitution
was to place the trial of all causes in one court, the
Superior Court of New Jersey. Depending on the nature
of the action, the cause would proceed in the Law Divi-
sion (generally with the right of trial by jury) or the
Chancery Division (non-jury trials). The maze of the
prior court structure was to be abolished. Insofar as
probate matters were concerned, the Prerogative Court
and the Orphans Court were to be abolished and the Chan-
cery Division was to succeed to their jurisdiction -
among others. The Surrogate was to continue as a con-
stitutional officer and would continue to fulfill the
statutory responsibilities of the Surrogate's Court.

That plan, notable for its simplicity, was par-
tially frustrated by the need for compromise leading to
retention of the county courts in the Constitution as
adopted. That led to the irrational parallelism

between the county courts and the Superior Court and
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resulting choices in filing matters in either Court.
Civil complaints were filed in either court; indict-
ments were returned in the Superior Court and filed. by
the local County Clerk for trial in the county court,
law division, criminal part. General assignment orders
were issued each year cross-assigning all judges, no
matter the court of their appointment, to sit in all
other courts.

With regard to probate matters fequiring court
resolution, parallel paths likewise arose. The county
court had a probate division, with the Surrogate acting
as clerk; the Superior Court, Chancery Division had
full probate jurisdiction as well. The Surrogate con-
tinued, as before, to probate wills in common form and
to appoint administrators of estates and guardians for
minors. It was against that background that Chapter IX
of Part IV of ‘the Rules was drafted.

Prior to 1948, probate of a will by the Surrogate
was initiated by the filing of an Application for Pro-
bate. 1In case of intestacy, administration was sought
by the filing of a Petition for Administration. Guard-
ianship for a minor began with an Application for
Appointment of a Guardian. For some reason, with the
adoption of the new court system and the Rules of
Court, the terminology was changed to "Complaint"
instead of Application or Petition. Perhaps this

stemmed from the insistence in the Rules that "There
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shall be one form of action in civil practice to be
known as a 'civil action'" and that "A civil action is
commenced by filing a complaint with the court."1
Another factor was the legislative terminology of Sur-
rogate's Court. The use of "complaint"™ is a misnomer
in the context of applying to the Surrogate for probate
of a will or for administration or for appointment of a

guardian for a minor since there is no "action" in the

sense of a "civil action" involved. Nonetheless "com-

Plaint" was used and caused confusion because there are

true complaints in probate matters which are filed not

with the Surrogate's Court but with the Surrogate as

. clerk, in cases requiring judicial decision wherein the

Surrogate may not act.
The resulting hodgepodge is best illustrated by

reéding, for example, present Rules 4:80, 4:81, 4:82,

4:84, 4:98 and 4:99.

i

Subdivision (c) thereof provides

S

in pertinent part:

Until otherwise provided by 1

perform such duties and
maintain such files and records on behalf
of the Clerk of the Superior Court as may
be required by law and rule of court, and

1 See present Rules 4:2-1 and 2.
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all fees payable to the ... surrogates
prior to the effective date of this
amendment shall continue to be so payable
and be received for the use of their re-
spective counties until otherwise provid-
ed by law.

All the jurisdiction, functions,
powers and duties of the County Court of
each county, the judicial officers,
clerks, employees thereof, and the causes
pending therein, and their files, shall
be transferred to the Superior Court....

The Supreme Court responded to that constitutional

transfer of pending causes by the adoption

B. 1:1a-2(b), as amended

in 1979, provided:

Probate Division. Causes pending in
the probate division of the county court
shall be deemed pending in the Superior
Court, Law Division, Probate Part. The
venue in each cause shall be deemed to be
laid in the county wherein it is pending,
and the file shall be retained for the
Law Division, Probate Part by the surro-
gate of county as Deputy Clerk of the Su-

perior Court for that county. (Emphasis
supplied).

was

intended as a stopgap to cover

of November 7, 1978.
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As of November 12, 1983 any probate complaint re-
quiring Superior Court adjudication should have been
captioned in the Superior Court, Chancery Division .

(R. 4:3-1(a))

Since at
that time direct filing had not yet been initiated, the
Surrogate would have been responsible to forward the
originals of all pleadings to the Superior Court Clerk
for central filing and docketing.

The practice did not develop in that fashion. The
probate bar continued of the view that complaints in
probate matters could be filed either with the Surro-
gate as Deputy Clerk of the Superior Court, Law Divi-
sion, Probate Part or with the Superior Court Clerk in
the Superior Court, Chancery Division. Most chose to
do so with the Surrogate as a matter of custom and
convenience. A few (as before the county courts were
abolished) filed in the Chancery Division. Surrogates
continued to accept new filings in the Superior Court,
Law Division, Probate Part, and do sb up to the pres-
ent. The Surrogate also continued to function as the
filing official as they previously had for the county
court, probate part. By means of these proposed rule
amendments, the Surrogate will be designated as'deputy
clerk of the Superior court, Chancery Division,

Probate Part, and all probate complaints will be
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locally filed with that office. Thus direct filing
which has been de facto since 1983 will simply be con-
tinued, since it has, apparently, caused no problems.
The Clerk of the Superior Court will be relieved of
duplicate filings in Trenton, as in all other cases of
direct filing.

With regard to fees the Legislature has already
acted. Fee schedules were amended both as to the Clerk
of the Superior Court (N.J.S.A. 22A:2-15) and the Sur-
rogate (N.J.S.A. 22A:2-30). Filing fees for complaints
and other pleadings in Superior Court actions are
Superior Court generated funds and ﬁot payable to the
respective counties. Fees paid to the Surrogate's
Court are, as before, county funds. The auditing of
accounts in all cases will be done by the Surrogates
under this proposal. They now do the bulk of that work
by virtue of the filings in the Superior Court, Law
Division, Probate Part. With the proposed change,
however, they will pick up some audits now being done
in £he Superior Court Clerk's Office for Chancery Divi-
sion actions. To that extent the Superior Court will
lose income to the counties. The counties, on the
other hand, are picking up the added costs of filing
and docketing of pleadings and will actually be,

through the Surrogate, running the audits. In 1983 the

. then Clerk of the Superior Court, W. Lewis Bambrick,

advised the Committee that a five-year average amount
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for auditing fees was $190,000. We do not have an
updated figure but believe that it has not signifi-
cantly changed. 1In any event, there should be a com-
pensating offset by reduction in the Clerk's auditing

staff.

I. RULE AMENDMENTS

R. 1:34-2 (Clerks of Court) is émended in
two ways. The first eliminates references to the
now-abolished juvenile and domestic relations court and
county district court and feplaces them with the new
Superior Court designations - Chancery Division, Family
Part, and Law Division, Special Civil Part. The second
(pertinent to the revisions proposed) adds the sen-
tence, "The Surrogate of the county shall be the deputy
clerk of the Superior Court, Chancery Division, Probate
Part, with respect to probate matters pending in that
county". It is, essentially, the constitutional lan-
guage of Article XI, § 6(c).

R. 1:5-6(b) (What Constitutes Filing with the
Court) is amended by adding "In probate actions the
original of the paper shall be filed with the Surrogate
of the appropriate county as deputy clerk of the Supe-
rior Court, Chancery Division, Probate Part."

R. 1:6-4(a) (Superior Court; Place for Filing Mo-

tions, etc.) is amended by changing the Superior Court
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reference from Law Division to Chancery Division. The
Surrogate is continued as the designated official for
filing.

R. 4:3-1(a) (Divisions of Court) is amended to pro-
vide as subsection (2) that all probate actions requir-
ing judicial determination shall be instituted in the

Chancery Division, Probate Part.

II. SIGNIFICANT CHAPTER IX CHANGES

The significant changes appear in proposed Rules
4:80 through 4:85. Those designated R. 4:86 to R. 4:99
are the same as those coyering the same subjects in the
existing Rules but for editorial, gender and statutory-
reference corrections, which have been made throughout
the proposed Probate Rules.

Within the group from R. 4:80 to R. 4:85 a clear
dichotomy is established between the functions of Sur-
rogate as constitutional officer (the Surrogate's
Court) and Surrogate aé deputy clerk of the Superior
Court, Chancery Division, Probate Part. R. 4:80 and
R. 4:81 cover the routine Surrogate's Court duties:
probate of will, grant of letters of administration or
of guardianships of minors. R. 4:83 through R. 4:85
cover functions of thé Surrogate as the deputy clerk of
the Superior Court. R. 4:82 provides the clear break

between the two. To add emphasis to the distinction
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£ the term "Surrogate's Court" is preserved when refer-
ring to the traditional non-adversarial, administrative
functions of the office. When acting in the capacity
of deputy clerk the reference is simply to the "Surro-
gate". |
The use of the word ”Complaint" to describe a non-
adversarial application to the Surrogate has been
changed in favor of "Application"™ in R. 4:80 and R. 4:81.
"Complaint" has been reserved for the initial pleading
in those matters which must be adjudicated by a Superi-
or Court Judge (R. 4:83 et seq.).
References to probate "in common form" or "in sol-
emn form" are eliminated. A will is probated either in
N the Surrogate's Court (the vast majority of cases), or
| by order of the Superior Court (will contest, cases of
doubt and the like).
R. 4:80-6 (Notice of Probate of a Will) and
R. 4:80-8 (Notice to Creditors) have been expanded to
require mailing to interested persons and creditors as
can be determined by reasonable inquiry in order to ob-
viate any suggestion that our present procedure does

not accord due process under Tulsa Professional Colle-

ction Services v. Pope, 485 U.S. 478, 108 s.Ct. 1340,

99 I,.Ed. 24 565 (1988), and Mennonite Board of Missions

v. Adams, 462 U.S. 791, 103 s.Ct. 2706, 77 L.Ed. 24

180 (1983).
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Insofar as court actions are concerned, R. 4:83
prescribes the standard procedure of initiation by the
filing of a verified complaint and the use of an order
to éhow cause as initial process in accordance with
R, 4:67.

R. 4:86 (Guardianships of Incompetents, etc.) is
the same as present R. 4:83 but with an expanded state-
ment in R. 4:86-4(b).

R. 4:87 (Settlement of Accounts) is simply a com-
bination of present Rules 4:86 and 4:87. The existing
opportunity in R. 4:87-3 for settling accounts on
"notice" has been eliminated. There is no present sta-
tutory authorization for it and N.J.S.A. 3B:2-4 points
to the order to show cause procedure. Proceeding on

"notice" is constitutionally suspect under Tulsa Pro-

fessional Collection Services, supra. The order to

show cause procedure is obviously preferable.
R. 4:88 (Commissions and Fees) tracks present
R. 4:88.
R. 4:89 (Distribution) is the same as present
R. 4:89.
R. 4:90 (Sale of Realty where Personalty Insuffi-
cient) follows present R. 4:90.
R. 4:91 (Insolvent Estates) likewise is the same
as present R. 4:91.
R. 4:92 (Proceedings to Appiy Foreclosure or Parti-

tion Funds to Decedent's Debt) tracks present R. 4:85.



- 161 -

R. 4:93 (Declaration of Death) follows present
R, 4:92.

R. 4:94 (Sale or Mortgage of Infants and Incompe-
tents Lands) is the same as present R. 4:66. R. 4:66
is presently located in the general civil rules. If
there is to be a reviéion, it was believed more logical
to include it in the Probate Rules.

R. 4:95 (Miscellaneous Actions) is essentially the
same as present R. 4:96-2 and R. 4:96-5.

R. 4:96 (Miscellaneous Provisions) is essentially
the same as present R. 4:97-2 and 3, R. 4:99-4 and 5,

and R. 4:84-2,
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1:5-6. Filing
(a) ... no change

(b) What Constitutes Filing with the Court: Cop-

ies. Except as otherwise stated in this rule or in

R. 6:12-2 (filing in the Special Civil Part), a paper
is filed with the trial court if the original is filed
with the clerk of the court. 1In civil actions in the
Superior Court a clear copy of each paper shall also be
filed with the Clerk of the Superior'Court, who shall
forthwith forward the copy to the Clerk of the appro-

priate county. In probate actions the original of the

paper shall be filed with the Surrogate of the appro-

priate county as deputy clerk of the Superior Court,

Chancery Division, Probate Part. In all criminal ac-

tions, except those in a municipal court or in the Spe-
cial Civil Part, papers shall be filed with the county
clerk as deputy clerk of the Superior Court. Motion
papers, orders to show cause, and orders in the trial
divisions of the Superior Court shall be filed as pre-
scribed by R. 1:6-4. In any case the judge or, at the
judge's chambers, a member of his or her staff may ac-
cept papers for filing if they show filing date and the
initials of the judge's name and office. The filed pa-
pers shall be forthwith forwarded to the clerk.

(

) ... no change

c
d) ... no change
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Note: Source -- R.R. 1:7-11, 1:12-3(b), 2:10,
3:11-4(d), 4:5-5(a), 4:5-6(a) (first and second sen-
tences), 4:5-7 (first sentence), 5:5-1(a). Paragraphs
(b) and (c) amended July 14, 1972 to be effective .
September 5, 1972; paragraph (c) amended November 27,
1974 to be effective April 1, 1975; paragraph (b)
amended November 7, 1988 to be effective January 2,.
1989; paragraph (b) amended
to be effective .
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1:6-4. Superior Court; Place for Filing Motions,

Cross Motions, Affidavits and Orders

(a) In General. Except as otherwise provided..

herein and by paragraph (b) of this rule, the original
of all motions, orders to show cause, and orders in’
civil actions in the Superior Court shall be filed with
the clerk of the county in which the matter is to be or
was [held] heard. 1In actions pending in the Chancery
Division or specially assigned to a specific judge of
the Law Division, a copy of all motion papers shall
also be filed with the judge. 1In actions pending in
the Superior Court, [Law] Chancery Division, Probate
Part, the original of all papers shall be filed with
the Surrogate of the county rather than the clerk of
the county. Opposing papers including cross motions
shall be filed in the same manner.

(b) ... .no change

Note: Source -- R.R. 3:11-1, 4:5-5(b) (first sen-
tence), 4:5-6(b); amended July 16, 1981 to be effective
September 14, 1981; caption amended and paragraphs (a)
and (b) adopted November 7, 1988 to be effective

January 2, 1989; paragraph (a) amended
to be effective .
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1:34-2. Clerks of Court

The clerk of every court, except the Supreme
Court, the Superior Court and the Tax Court, shall be
responsible to and under the supervision of the judge
or presiding judge of the court [of] which [he is] the
clerk serves, the Assignment Judge of the county, and
the Administrative Director of the Courts. The clerks
of the Supreme and Superior Courts shall be responsible
to and under the supervision of the Administrative Di-
rector of the Courts and the Chief Justice. The clerk
of the Tax Court shall be responsible to and under the
supervision of the presiding judge of the court and the
Administrative Director of the Courts. The clerk of
the county shall be the deputy clerk of the Superior
Court with respect to Superior Court matters pending in
[his] that county and may issue writs out of the Supe-

rior Court. The Surrogate of the county shall be the

deputy clerk of the Superior Court, Chancery Division,

Probate Part, with respect to probate matters pending

in that county. Deputy clerks in the [juvenile and

domestic relations courts] Superior Court, Chancery

Division, Family Part and the [county district courts]

Superior Court, Law Division, Special Civil Part and

all other employees of such courts shall be respon-
sible to and under the supervision of the clerk of the

court.
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Note: Source =-- R.R. 6:2-7, 7:21-1, 7:21-2,
8:13-4, Amended July 14,
amended June 20, 1979 to be effec-

September 5, 1972;
tive July 1, 1979;

amended

1972 to be effective

to be effective
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4:3-1. Divisions of Court; Commencement and Transfer

of Actions

(a) Where Instituted.

(1) Chancery Division - General Equity. Actions

in which the plaintiff's primary right or the principal
relief sought is equitable [or probate] in nature,
excepf as provided by subparagraphs (2) and (3), shall
be brought in the Chancery Division, General Equity,
even though legal relief is demanded.in addition or
alternative to equitable [or probate] relief.

(2) Chancery Division - Probate Part. All

actions brought pursuant to R. 4:83 et seq.

[(2)] (3) Chancery Division - Family Part. All

"civil actions in which the principal claim is unique to

and arises out of a family or family-type relationship
shall be brought in the Chancery Di&ision, Family Part.
Civil familyvactions cognizable in the Family‘Part
shall include all actions and proceedings provided for
in Part V ofvthese rules; all civil actions and pro-
ceedings formerly cognizable in the juVenile and
domestic relations court; and all other actions and
proceedings unique to and arising out of a family or
family-tyée relationship.

[(3)] (4) Law Division. All actions in the

Superior Court except those encompassed by subpara-

graphs (1) [and]l, (2) and (3) hereof shall be brought
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in the Law Division or Law Division, Special Civil
Part.

(b) ... no change

Note: Source -- R.R. 4:41-2, 4:41-3, 5:1-2.
Paragraphs (a) and (b) amended and caption amended
July 22, 1983 to be effective September 12, 1983; new
paragraph (a) adopted and paragraph (b) amended
December 20, 1983 to be effective December 31, 1983;
paragraphs (a) and (b) amended November 7, 1988 to be
effective January 2, 1989; subparagraph (a) (1)
amended, subparagraph (a) (2) recaptioned and adopted,

former subparagraphs (a) (2) and (a) (3) redesignated
(a) (3) and (a) (4) respectively, and subparagraph (a) (4)

amended to be effective
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CHAPTER IX. PROBATE [ACTIONS] MATTERS

RULE 4:80. [ACTION] APPLICATION TO SURROGATE'S

COURT FOR PROBATE OR ADMINISTRATION:-

4:80-1. [Complaint] Application

(a) Contents [of Complaint]. [Actions] Unless a

complaint for probate is filed with the Superior Court

pursuant to R. 4:83, an application for the probate of

a will, for letters testamentary, letters of adminis-
tration, letters of administration with the will
annexed, letters of administration ad prosequendum,
letters of substitutionary administration and letters
of substitutionary administration with the will annexed

shall be [commenced by filing a complaint in a] filed

with the [s]Surrogate's [c]Court [or the Superior

Court], stating: (1) the [plaintiff's] applicant's

residence; (2) the name and date of death of the dece-
dent, his or her domicile at [his] date of death and

date of [his] the last will, if any, of decedent; (3)

the names and addresses of [his] the spouse, heirs,
next of kin, and other persons, if any, entitled to
letters, and their relationships to [him] decedent,

and, to the best of the [plaintiff's] applicant's

knowledge and belief, identifying any of them whose
names are unknown and stating further that there are no
other heirs and next of kin, or as the case may be;

(4) the ages of any minor heirs or minor next of kin;
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and in an [action] application for probate of a will,

whether the testator had issue living when the will was
made, and whether he or she left any child born or .-
adopted thereafter or ahy issue of such after-born or
adopted child, [and whether he left any child adoptéd
thereafter or any issue of such adopted child,] and the
names of after-born or adopted children [and children
adopted] since the date of the will, or their issue, if

any. The applicant shall verify under oath that the

statements are true to the best of the applicant's

knowledge and belief.

(b) Certificates, Affidavits Accompanying the

[Complaint] Application. Except in an [action] appli-

cation for substitutionary letters, the [complaint]

application shall be accompanied by a certificate of

the death or other competent proof thereof, unless for
good cause dispensed with; and in all [actions] appli-
cations where a bond is required of the person applying

for letters, the [complaint] application shall be

accompanied by an affidavit of the value of the per-
sonal estate. [In an action in the Superior Court
only, whether or not a caveat has been filed with the
court, the complaint shall be accompanied by a surro-

gate's certificate as provided by R. 4:84-1(a).]

{c) [Recording] Filing. [The complaint shall be

recorded by the clerk.] The application for the pro-

bate of a will or for letters of administration shall
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be filed with the Surrogate's Court of the county in

which the decedent was domiciled at death, or if at

that time the decedent was not domiciled in this

State, then with the Surrogate's Court of any county

in which the decedent left any property or into which

any property belonging to the decedent's estate may

have come.

[(c)]d(d) Recording. The [complaint] applica-

tion shall be recorded by the [clerk] Surrogate's

Court.

Note: Source -- R.R., 4:99-1, 5:3-2; caption of
rule, and text of paragraphs (a) and (b) amended,
new paragraph (c) adopted, and former paragraph (c)
redesignated as paragraph (d) and amended

to be effective .
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4:80-2. Proof of Will: Nonresident or Deceased

Witnesses

(a) Depositions of Nonresident Witnesses. If..any

subscribing witness to a will of any person{s] resident
or nonresident in this State at [his] death resides or

is out of the State, [and the will is proved in common

form in] the [s]Surrogate's [c]Court[, it] may issue a

commission with a photocopy of the will attached

authorizing the taking of the deposition of the witness
in the form of a witness-proof[;]. [t]lThe commission
may be directed to any person before whom depositions
may be taken under R. 4:12-2 and 4:12-3, or to the
[s]Surrogate or [d]Deputy [s]lSurrogate of any county of
this State, who shall take the [deposition] proofs
under oath and certify to the taking of the same. [If
the will is proved in solemn form in the Superior
Court, proceedings for discovery shall be taken pursu-
ant to R. 4:10, 4:12 to 4:19, inclusive, 4:21 and 4:23.
If the will is proved in common form in the Superior
Court it may, in its discretion, require only a
witness-proof or deposition taken pursuant to the
issuance of a commission. In any case a surrogate or
the Superior Court shall require a photocopy of the
will annexed to the commission or, if the deposition is
taken pursuant to R. 4:10-1 to 4:16-4, inclusive, to be

marked by the person taking the deposition.]
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(b) Deceased Witnesses. If [both] all witnesses

are deceased, the signature of each such witness may be
proved by one person, and the same person may Prove.
[both] all signatures. Proof of death of the attesting wit-
ness may be made by affidavit without producing certi-
fied copies of death certificates.

Note: Source -- R.R. 4:99-2, 5:4-2. Paragraph
(a) amended July 26, 1984 to be effective September 10,

1984; paragraphs (a) and (b) amended
to be effective .
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N 4:80-3. [Transcript]

| [If a will is probated in solemn form, the court
in its discretion may order the testimony of the
attesting witnesses, or any part of such testimony, to

be transcribed.]

[4:80-4.] Renunciation by or Notice to Next of Kin and

Others
If the application for the letters specified in
R. 4:80-1(a) (except letters testamentary) is made to
the [s]Surrogate's [c]Court [or the Superior Court] by
the person first entitled thereto, no renunciation or
/”“: notice shall be required; but if the application is

made by any other person, [he] the applicant shall

file:
(a) the .renunciation, [made in accordance with

R. 4:97-3,] acknowledged before an officer qualified

to take acknowledgements of deeds, of all competent

adult persons whose right to the letters is prior or
equal to that of the applicant, containing a request
that the letters issue according to the application; or
(b) [Plproof that at least 10 days' notice of the
application has been given to all such persons residing

in this State who have not renounced, and that 60 days'
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T notice, or such notice (not less than 10 days in
length) , as the [court] Surrogate [may] by order

[direct] may have directed, has been given to all of

them who reside outside this State. If in an [action]

application for letters of administration with the will

annexed, it appears that the decedent left a will nam-
ing an executor who has not renounced, proof shall be
submitted showing that like notice has been given to
him or her. 1In any case the [court]'Surrogate may
require [plaintiff] applicant to give notice to inter-
ested persons other than those entitled to letters.
Such notice may be served either as prescribed by

R. 4:4-4 or by registered or certified mail return

PN receipt requested to [his] the person's last known
| address. If the namels or] and address[es] of any such
person[s] entitled to notice [are] is not known, then
an affidavit of inquiry as to such name[s] or
addressles], made as prescribed by R. 4:4-5(c), shall
be filed in lieu of proof of notice.

(c) 1In addition to the proofs required in para-
graphs (a) and (b) of this rule, if the [complaint]

application for letters of administration shows that

there are no known next of kin or knowledge thereof,
the applicant shall file proof that at least 20 days'
notice of the application has been given to the Attor-

ney General of this State.
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(d) All renunciations shall be recorded by the

Ssurrogate.

Note: Source -- R.R. 4:99-3. Amended July 26,
1984 to be effective September 10, 1984; former caption
and text of R. 4:80-3 deleted, introductory text and

paragraphs (a), (b) and (c) of former R. 4:80-4 amended,
paragraph (d) adopted, and rule redesignated :
to be effective .
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P 4:80-4. Qualifications

Qualifications of executors and administrators

shall be taken as provided in R. 4:96-1.

Note: New caption and text adopted

to be effective .
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4:80-5. Residents Preferred Over Nonresidents

As between persons equally entitled, the [Superior]

surrogate's Court in granting letters shall give pref-

erence to residents of this State over nonresidents,
unless the best interest of the estate will not thereby

be served.

Note: Source -- R.R. 4:99-4. Amended July 26,
1984 to be effective September 10, 1984; amended
to be effective .
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N.B. Current R. 4:80-6 redesignated as R. 4:85-4.

[4:80-8.] 4:80-6. Notice of Probate of Will

Within 60 days after the date of the probate of a
will, the executor or administrator with the will
annexed shall cause to be mailed to all beneficiaries

under the will and to all persons designated by

R. 4:80-1(a) (3), at their last-known [post office]

addresses, a copy of the will and a notice in writing
that the will has been probated, and the place and

date of probate. If the names or addresses of any of

those persons are not known or cannot by reasonable

inquiry be determined, then a notice of probate of the

will shall be published in a newspaper of general

circulation in the county naming or identifying

those persons-as having a possible interest in the

probate estate. If by the terms of the will property

is devoted to a present or future charitable use or
purpose, like notice and a copy of the will shall be

mailed to the Attorney General.

Note: Source -- R.R. 4:99-7; former R. 4:80-8
amended and rule redesignated
to be effective . .
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4:80-7. [Review of Ex Parte Probate Actions]

[(a) Order to Show Cause; Time. If a will has

been probated in common form, any person aggrieved by
the judgment may, without notice, move for an order
requiring the plaintiff to show cause why the judgment
should not be set aside or modified; provided, however,
the motion for the order to show cause is presented to
the court or clerk within 3 months after entry of the
judgment, or within 6 months thereafter if the moving
party resided outside this State at the time of the
entry of the judgment. If probate was granted by the
surrogate's court of any county, the order to show
cause shall issue from the county court, and if granted

by the Superior Court, the order shall issue from that

~court. The order to show cause shall be served as pro-

vided by R. 4:67-3, but without serving the complaint
or other papers in the action. Persons in interest may
on their own motion intervene in the action. The hear-
ing shall be de novo and the court may either set
aside, modify or confirm the judgment.

(b) Relief Under R. 4:50 or From Fraud. Any per-

son interested in a judgment of the surrogate's court
of any county or Superior Court granting probate of a
will in common form, who seeks relief therefrom under

R. 4:50 or because of fraud upon the court may, without

notice, move before the county court of the county or

the Superior Court, as the case may be, for an order
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requiring the other persons in interest to show cause
why the relief sought by him should not be granted; or
in special circumstances, the court may grant the
relief without issuing an order to show cause. Where
relief is sought under R. 4:50-1 because of mistake,
inadvertence, surprise, or excusable neglect or because
of newly discovered evidence or because of fraud, mis-
representation, or misconduct, other than fraud upon
the court, the application for an order to show cause
or for the relief shall be made within 3 months after
entry of the judgment, or within 6 months thereafter if
the moving party resided outside this State at the time
of the entry of the judgment.

(c) Procedure. All proceedings under this rule

shall be instituted on motion, without complaint or
petition, supported by affidavit stating the grounds
for relief. The issues raised by an order to show
cause under paragraph (a) of this rule shall be tried
de novo.

(d) Enlargement of Time. The time periods pre-

scribed by paragraphs (a) and (b) of this rule may be
extended for a period not exceeding 30 days by order of
the Superior Court or county court, as the case may be,
upon a showing of good cause and the absence of preju~-
dice, provided the motion for the order to show cause
is presented to the court or clerk within the time as

extended.]
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Note: Source -- R.R. 1:27B(d), 4:99-6(a) (b),
5:3-4(a) (b), 5:3-5(a). Paragraph (a) amended
September 5, 1969 effective September 8, 1969; para-
graph (c) amended November 5, 1986 to be effective..
January 1, 1987; caption and text deleted

to be effective .

[4:80-11.] Use of Photostatic Copy Where Will Is Probated

in Another State

If the will of a person resident in this State at
[his] death has been probated in another state or jur-
isdiction under the laws of which it cannot be removed
therefrom or cannot remain in this State for permanent
filing, a photocopy thereof attached and certified pur-
suant to Rule 68 of the Rules of Evidence (proof of of-
ficial record) may be admitted to probate in lieu of
the original will.

Note: Source -- R.R. 4:99-10; former R. 4:80-11

amended and rule redesignated
to be effective .
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[4:96-1.] 4:80-8. Notice to Creditors to Present Claims

If an order is entered under N.J.S.A. 3B:22-4, a
notice stating the entry, the date thereof, on whose
application, and what directions are thereby given,

shall be mailed by the personal representative to each

creditor of the estate of which the personal represen-

tative is aware or should, upon reasonable inquiry, be

deemed aware, by ordinary mail directed to the credi-

tor's last known address, and shall be [advertised]

published once in such one or more newspapers of this
State as may be directed in the order, the [advertise-

ment] publication to be made within 20 days after the

date of the order. Such further notice shall be given

as the [court] Surrogate's Court directs.

Note: Source -- R.R. 4:114-1 (first and second
sentence). BAmended July 7, 1971 to be effective
September 13, 1971; amended July 22, 1983 to be effective
September 12,.1983; former R. 4:96-1 amended and rule
redesignated to be effective
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N.B. Current R. 4:80-9 redesignated as R. 4:84-5,

[4:81-1.1 4:80-9. Testamentary Trustees

If a trustee is named in or pursuant to a will’

‘duly admitted to probate [by a surrogate's court or the

Superior Court] or a substituted trustee under a will

has been appointed [by the court], [he] the trustee

shall, before exercising the authority vested [in him]
by the will or the appointment, accept the trusteeship
as provided by [R. 4:97-2] R. 4:96-1. The acceptance
shall recite the names and addresses of the trustees
and [parties] persons interested in the trust and shall
identify their interests. Upon the filing of the ac-
ceptance and the power of attorney required by N.J.S.
[3A:12-14] 3B:14-47, letters of trusteeship shall be
issued by the .[surrogate or clerk of the Superior

Court] Surrogate's Court. No [complaint] application,

judgment or order for the issuance of letters shall be

required. |

Note: Source -- R.R. 4:100-1. Amended July 7,
1971 to be effective September 13, 1971; amended
July 26, 1984 to be effective September 10, 1984;
former R. 4:81-1 amended and rule redesignated
to be effective .
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[4:80-10. Consolidation When One Will Is Offered for

Probate Before a Surrogate's Court and

Another Is Offered in Superior Court

If an action for the probate of a will is pending
in a surrogate's court of any county and an action for
the probate of an earlier or later will of the same
testator is pending in the Superior Court, the actions
shall be consolidated by order of the Superior Court
and proceeded with in that court as if originally com-
menced there. Upon the filing of a certified copy of
the order of consolidation with the surrogate, he shall
forthwith transmit to the Clerk of the Superior Court
the record of the proceedings before him.]

Note: Source -- R.R. 4:99-9, Amended July 26,

1984 to be effective September 10, 1984; deleted
to be effective .
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[RULE 4:81.] [LETTERS OF TRUSTEESHIP AND

APPOINTMENT OF TRUSTEES]

N.B. Current R. 4:81-1 redesignated as R. 4:80-9.

[RULE 4:82.] Rule 4:81. [ACTION] APPLICATION TO

SURROGATE'S COURT FOR GUARDIANSHIP OF [INFANT] MINOR

[4:82-1.] 4:81-1. [Complaint.] Application.

(a) Contents[ of Complaint]. [Every action]

Unless a complaint is filed with the Superior Court

pursuant to R. 4:83, an application for letters of

guardianship of [an infant] a minor shall be [commenced
by filing a complaint in a surrogate's or county court

or the Superior Court] filed with the Surrogate's

Court, stating the [infant's] minor's age and resi-
dence, and the names and [residences] addresses of

[his] the minor's nearest of kin and of all persons who

stand in loco parentis and [also] of the persons with
whom [he] the minor resides.

(b) Affidavits[, Certificates Accompanying the

Complaint]. The [complaint] application shall have

annexed to it an affidavit made by a person with
personal knowledge stating the value of the [infant's]

minor's personal estate and the amount of income from
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any real or personal estate belonging to [him] the
minor. [, and in an action in the Superior Court only,
whether or not a caveat has been filed with the court,
the complaint shall be accompanied by a surrogate's
certificate as provided by R. 4:84~1(a).]

(c) [Recording. The complaint shall be recorded

by the clerk.] Filing. The application shall be

filed in the county where the minor is domiciled at

the time or, if at that time the minor has no domicile

in this State, then in any county in which the minor

has any property.

Note: Source -- R.R. 4:101-1; caption and para-
graphs (a) and (b) of former R. 4:82-1 amended, new

caption and text of paragraph (c) adopted, and rule

redesignated to be effective
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4:81-2. [Trustees of Inter Vivos Trusts]

[When a trustee is appointed by court order or by
deed or otherwise as to any trust not created by will,
the Superior Court, on the filing of a complaint to
which shall be annexed a copy of tﬁe instrument, if
any, under which the trustee is acting, and his accep-
tance of the trusteeship, may either by judgment with-
out notice or in a Summary manner pursuant to R. 4:67,
direct the issuance of letters of trusteeship.]

Note: Source -- R.R. 4:100-2. Amended July 26,

1984 to be effective September 10, 1984; caption and
text deleted to be effective

N.B. See proposed R. 4:84-4,

(4:82-2.] Renunciation or Notice

If application [for letters of guardianship of an
orphan under éhe age of 14 or of guardianship of the
estate of an infant whose father is living] is made [to
a surrogate's court or the Superior Court] by the per-

son[s] first entitled [to the letters,] thereto for

letters of guardianship of the estate of a minor who

has a living parent, no renunciation or notice shall be

required; but if made by any other person, [he] there
shall be filed either:
(a) [The] a renunciation, made in accordance with

[R. 4:97-3] R. 4:96-2, by (1) [of] all [competent]

adult persons whose right to the letters is prior or
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equal to that of the applicant, [and the renunciation
of] (2) the person or persons, if any, [standing] in
loco parentis to the minor and (3) the persons with
whom [he]l the minor resides.[, which] All such renun-
ciations shall contain a request for the issuance of
letters according to the application; or
{b) [P]lproof of notice of the application or affi-

davit of inquiry [in lieu thereof] as prescribed by [R.

4:80-4(b)] R. 4:80~-3(b). Such notice shall be given to

the persons whose renunciations are required by para-

graph (a) and such additional persons as the [court]

Surrogate may specify.

Note: Source -- R.R. 4:101~2. Amended July 26,
1984 to be effective September 10, 1984; introductory
text and paragraphs (a) and (b) of former R. 4:82-2
amended and rule redesignated
to be effective .
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4:81-3, [Appointment of Trustee in Summary Manner]

[Actions to appoint or substitute trustees may be
brought in Superior Court pursuant to R. 4:67. The
complaint shall set forth the terms of the trust suffi-
ciently to show the bersons interested in the trust as
cestuis que trust, vested or contingent, and as trust-
ees, and the order to show cause shall be directed to
such persons, eéxcept as otherwise provided by R. 4:26-3

(virtual representation).]

Note: Source -- R.R. 4:100-3. Amended July 26,
1984 to be effective September 10, 1984; caption text
deleted to be effective

N.B. See proposed R. 4:84-4,

(4:82-3.] Signature to [Complaint] Application

If an [action] application is [brought] made for

letters of guardianship [of an orphan of the age of 14
years or more, or of an infant of that age] for a

minor of the age of 14 years or more whose [father]

parent has absconded or [absented himself] has been
absent from this State [for 2 years] leaving the
[infant] minor without sufficient provision for main-
tenance and education, or [of] for any [infanf] minor
desiring the appointment of a special guardian in

order to enlist in the armed forces of the United

5/1/90 replacement
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States, the [complaint] application shall be signed

[a judge of the court or] any [s]Surrogate or

by the [orphan or infant] minor in the presence of
[d]Deputy [s]Surrogate. If the [orphan or infant]
minor is outside this State, the [complaint] applica-
tion shall be signed by [him] the minor and acknowl-
edged in the manner provided for deeds, either in the
presence of a judge of a court of record or, in a for-
eign country, in the presence of an officer authorized

by the law of that country to take aéknowledgements

[pursuant to law]. The requirement that the minor

sign the application shall not apply when the person

filing the application certifies in the application

that the minor is unable to appreciate the legal

significance of the application.

Note: Source -- R.R. 4:101-3; caption and text
of former R. 4:82-3 amended and rule redesignated
to be effective

5/1/90 replacement ;
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[4:82-4.] 4:81-4. Residents Preferred Over Nonresidents

As between persons equally entitled, the [Supe-

rior] Surrogate's Court in granting letters shall give

preference to the residents of this State, unless the
best interests of the [infant] minor will not thereby
be served.

Note: Source -- R.R. 4:101-4. Amended July 26,

1984 to be effective September 10, 1984; former
R, 4:82-4 amended and rule redesignated

to be effective .
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[4:82-5.] 4:81-5, Acceptance

Before letters of guardianship shall issue, the
guardian shall accept the appointment in accordance.:
with [R. 4:97-2] R. 4:96-1.

Note: Source -- R.R. 4:103-3 (second sentence) ;
former R. 4:82-5 amended and rule redesignated

to be effective .
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T [4:82-6. Appointment of Guardian for Orphan Over 14

for Whom a Guardian Has Been Appointed While

Under 14

If a guardian has been appointed for an orphan
under 14 years of age or for any infant under that ége
whose father, before the appointment, absconded or
absented himself from this State for 2 years leaving
the infant without sufficient provision for maintenance
and education, the orphan or infant ﬁay, if he so
desires on reaching the age of 14 years or more, bring
an action for the appointment of another guardian. 1If
the guardian has been appointed by a surrogate's court
the action shall be there brought, and if appointed by
the Superior Court, the action shall be brought in that
court. The complaint shall be signed by the orphan or
infant as provided by R. 4:82-3. Notice of the appli-
cation as prescribed by R. 4:82-2 shall be given to the
guardian theretofore appointed, the nearest of kin,
persons standing in loco parentis and persons with whom
such minor may reside or other person entitled to let-
ters. On the application, the court shall inquire into
the circumstances and take such action in respect to
the appointment of a guardian for the orphan or infant
as appears to be in his best interest.]

Note: Source -- R.R. 4:101-5. Amended July 26,

1984 to be effective September 10, 1984; deleted
to be effective .

Yo

g
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RULE 4:82, [ACTION FOR GUARDIANSHIP OF INFANT]

[4:84-1(d).] MATTERS IN WHICH THE SURROGATE'S

COURT MAY NOT ACT

Unless specifically authorized by order or judg-

ment of the [county court] Superior Court, and then

only in accordance with such order or judgment, the
[s]Surrogate's [c]Court [of the county] shall not act
in any matter in which (1) a caveat has been filed
with it before the entry of its judgment; (2) a doubt
arises on the face of a will or a will has been lost
or destroyed; (3) a will of a person not resident in

this State at [his] death is [propounded] offered for

probate without having been submitted to probate in

the jurisdiction in which [he] the decedent then

resided; (4) the application is to appoint an adminis-

trator pendente lite or other limited administrator;

[(4)] (5) a dispute arises in the [s]Surrogate's

[c]Court as to any matter; or [(5)] (6) the [s]Surro-

gate certifies the case to be of doubt or difficulty.
Note: Former R. 4:82 redesignated as R. 4:81,

and former R. 4:84-1(d) amended and redesignated as
R. 4:82 to be effective B




s 3
o

- 198 -

RULE 4:83. [ACTION FOR GUARDIANSHIP OF

INCOMPETENT OR FOR THE APPOINTMENT OF A CONSERVATOR]

PROBATE ACTIONS IN THE SUPERIOR

COURT, CHANCERY DIVISION, PROBATE PART:

GENERAL PROVISIONS

N.B. Current Rules 4:83-1 through 4:83-12 now

redesignated as Rules 4:86-1 through 4:86-12.

4:83-1. Method of Proceeding

Unless otherwise specified, all actions in the

Superior Court, Chancery Division, Probate Part, shall

be brought in a summary manner by the filing of a com-

plaint and issuance of an order to show cause pursuant

to R. 4:67 and shall proceed thereafter in accordance

with that rule.

Note: Adopted - to be effective

N.B. See former R. 4:99-1.
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4:83-2. Filing of Papers

In all matters relating to estates of decedents,

trusts and guardianships, other than those set forth

in R. 4:80 and R. 4:81, all papers shall be filed with the

the Surrogate of the county of venue as the deputy Elerk of

clérk of the Superior Court, Chancery Division, Probate Part,

pursuant to R, 1:5-6.

Note: Adopted to be effective

N.B. See former R. 4:99-2.
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[4:99-3.] 4:83-3, Title of Action [on Probate Papers]

In all actions for the probate of a will, for
letters of administration or guardianship of [an
infant] a minor or incompetent and [all] other actions
brought [on order to show cause under R. 4:67 or on’
notice with relation to the estate, guardianship or any

trust created by the will] pursuant to these rules,

every paper shall be entitled "In the Matter of the

Estate of  Deceased"[,]

or "In the Matter of , [an

Infant,"] a Minor," or the like.

Note: Source -- R.R. 4:117-4; caption and text
of former R. 4:99-3 amended and rule redesignated
to be effective .
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4:83-4. Venue

(a) Where the Surrogate's Court May Not Act.

In an action brought because the Surrogate's Court is

barred from acting by R. 4:82, venue shall be laid in

that county.

(b) Guardianship and Conservatorship Actions.

In an action for the appointment of a guardian for an

alleged incompetent or of a conservator pursuant to

R. 4:86, venue shall be laid in the county in which

the alleged incompetent or conservatee is domiciled

at the commencement of the action, or if at that

time the person has no domicile in this State, then

in any county in which the person has any property.

(c) Actions By or Against a Fiduciary. 1In an

action brought bv or against a fiduciary who received

letters of appointment in this State to (1) account

for the estate, real or personal for which the fidu-

ciary is chargeable, or (2) for the construction of

the will or other instrument by which the fiduciary

was appointed, or (3) for directions by the court as

to the fiduciary's authority or duties, venue shall

be laid in the county in which the fiduciary received

the letters of appointment.

(d) To Appoint Inter Vivos or Substituted {

Trustee. 1In an action for the appointment of a trustee

or substituted trustee of any trust not created

by will, venue shall be laid in the county in which

5/1/90 replacement
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there is any property of the trust estate at the

commencement of the action or in the county in which

a trustee is domiciled at the time the action is

commenced.
—Zenced.,

(e) Other Actions. 1In all other probate

actions, venue shall be laid in accordance with

R. 4:3-2(a).

Note: Adopted to be effective

N.B. See former R. 4:98,

5/1/90 replacement
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[4:97-1.] 4:83-5, [Complaints and Accounts] Verification

[Except as] Unless otherwise provided by these
rules, all complaints [in actions relating to estates
of decedents, trusts and guardianships, other than
plenary actions brought on summons and summary actions
brought on order to show cause pursuant to R. 4:67,]
shall be verified by the plaintiff upon [his] oath
that the allegations thereof are true to the best of

[his] the plaintiff's knowledge and belief. Every

account shall be verified by the accountant upon [his]
oath that the account and the statements required to
be annexed thereto are just and true to the best of

[his] the accountant's knowledge and belief.

Note: Source -~ R.R. 4:115-1; caption and text
of former R. 4:97-1 amended and rule redesignated

to be effective .
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RULE 4:84. [PROCEDURE COMMON TO

ACTIONS FOR PROBATE, ADMINISTRATION,

TRUSTEESHIP AND GUARDIANSHIP OF INFANTS]

COMPLAINTS IN CASES IN

WHICH SURROGATE'S COURT MAY NOT ACT

4:84-1. [Superior Court Procedures; Limitations

on_Surrogate's Court]

[(a) Certificate as to Caveat or Dispute. In any

action in the Superior Court for the probate of a will
or the issuance of letters of administration or of
guardianship of an infant the court shall not grant the
probate or letters sought unless the plaintiff files a
certificate of the surrogate of the county in which the
testator or intestate resided at the time of death or
the infant resides, dated not more than 5 days prior to
the filing of ‘the complaint, stating either that no
caveat against the grant has been filed in his office
or dispute with respect thereto has arisen therein, or
reciting the names of the caveators or disputants. The
surrogate shall note on his docket the issuance of any
such certificate.

(b) Solemn Probate in Superior Court. The Supe-

rior Court for good cause or if a caveat is filed or a
dispute arises, may issue an order to show cause why
the probate or letters sought should not be granted.

The order to show cause and the complaint may be served
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as provided by R. 4:67-3 but without serving other
papers in the action. If a caveat is filed with the
Superior Court before the entry of judgment, the clerk
shall not enter judgment unless the court otherwise
orders.

(c) Parties Where Caveat Filed or Dispute

Arises. In any action where a caveat has been filed or
a dispute arises, the plaintiff and the caveator or
disputant shall be the only indispensable parties to
the action; or if a doubt arises as to any provision
of a will offered for probate, the plaintiff and per-
sons affected by the provision shall be the only indis-
pensable parties to the action. 1In any action persons
in interest may, on motion, intervene.

(d) Matters in Which the Surrogate's Court May

Not Act. Unless specifically authorized by order or
judgment of the county court, and then only in accor-
dance with such order or judgment, the surrogate's
court of the county shall not act in any matter where
(1) a caveat is filed with it before the entry of its
judgment; (2) a doubt arises on the face of a will or
a will is lost or destroyed; (3) a will of’a person
not resident in this'State at his death is propounded
without having been submitted to probate in the juris-
diction in which he then resided; (4) a dispute arises
in the surrogate's court as to any matter; or (5) the
surrogate certifies the case to be of doubt or

difficulty.
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P (e) Order to Show Cause by County Court. If the

| surrogate's court may not act by reason of any provi-
sion of paragraph (d), any person in interest may,
without notice, apply to the county court of the county
for an order requiring the other persons in interest to
show cause why the relief sought by him should not be
granted.]

Note: Source -- R.R. 4:103-1(a) (b) (c), 5:3-3(a) (b),

5:3-5(b). Paragraph (d) amended July 22, 1983 to be
effective September 12, 1983; paragraphs (a), (b) (c)

and (e) deleted, paragraph (d) amended and redesignated
as R, 4:82 to be effective .

./



- 207 -

4:84-1. In General

In any case in which, under R. 4:82, the Surro-

gate's Court may not act, any person in interest may

file a complaint and apply for an order directed to

other interested parties to show cause why the relief

sought should not be granted. Service shall be as

provided by R. 4:67-3.

Note: New caption and text adopted

to be effective .

N.B. See former R. 4:84-1(e).
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SN N.B. Current R. 4:84-2 redesignated as R. 4:96-5.

4:84-2, Probate in the Superior Court

If a will is sought to be proved in the Superior

Court, proceedings for discovery shall be available

pursuant to R. 4:10, 4:12 to 4:19 inclusive, 4:21 and

4:23. If a deposition is taken pursuant to R. 4:10-1

to 4:16-4 inclusive, a photocopy of the will shall be

marked for identification by the person before whom

the deposition is taken. If the will is admitted to

probate, the judgment of the Superior Court shall

direct that the will be filed with and recorded by

the Surrogate's Court.

Note: New caption and text adopted
to be effective .
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4:84-3. [Filing Transcripts of Will and Letters in

Surrogate's Office]

[If a will is admitted to probate or letters of
administration or guardianship are granted by the
Superior Court, the clerk shall, at the expense of the
estate, file in the office of the surrogate of the
county in which the testator or intestate resided at
his death or in which the ward resides, a certified
transcript of the probated will, the proofs thereof,
the judgment for probate and the letters issued, which
transcripts shall be certified by the Superior Court

Clerk and recorded by the surrogate in his office.]

Note: Source -- R.R. 4:103-4; deleted

to be effective .

Contested Administration

Where administration of an estate has been con-

tested, the judgment of the Superior Court granting

administration shall direct issuance and recordihg of

letters of administration by the Surrogate's Court.

Note: New caption and text adopted
to be effective .
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4:84-4, Appointment of Inter Vivos or Substitute

Trustees

An action for the appointment of a trustee of an

inter vivos trust or for the appointment of a substi-

tute trustee not otherwise provided for by will shall

be brought pursuant to R. 4:83. The complaint shall

have attached a copy of the trust instrument and the

acceptance by the person or persons seeking the

appointment. The order to show cause shall be served

upon all persons having an interest in the trust,

vested or contingent, except as otherwise provided by

R. 4:26-3 (virtual representation), and upon any

trustees then serving. The judgment shall direct the

issuance by the Surrogate's Court of letters of

trusteeship.

Note: Adopted to be
effective . .

N.B. See former R. 4:81-2.
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4:84-5. Appointment of Administrator Pendente Lite or

Other Limited Administrator [; Notice]

No order appointing an administrator pendente
lite or other limited administrator shall be [granted]
entered by the Superior Court without either notice
to the persons in interest[,] or [without] their
written consent, unless it clearly appears from spe-
cific facts shown by affidavit or by the verified
[petition or] complaint that immediafe and irreparable
damage will result [to the applicant] before notice
can be served and a hearing had thereon. [Such] If
an order is granted without notice, it shall give any
person in interest leave to move for the discharge of
the administrator on no more thgn 2 days' notice.

This rule shall not apply to the administrator ad pro-
sequendum in an action for wrongful death [wrongfully
caused] .

Note: Source -- R.R. 4:99-8. Amended July 26,

1984 to be effective September 10, 1984; caption and

text of former R. 4:80-9 amended and rule redesignated
to be effective .
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RULE 4:85. [PROCEEDINGS TO APPLY

TOWARD DECEDENT'S DEBTS MONEYS RECEIVED

ON _FORECLOSURE AND PARTITION SALE]

REVIEW BY SUPERIOR

COURT OF ACTIONS BY SURROGATE'S

COURT: GENERAL PROVISIONS

N.B. Current Rules 4:85-1 through 4:85-3 now

redesignated as Rules 4:92-1 through 4:92-3,

4:85-1. Complaint; Time for Filing

If a will has been probated by the Surrogate's

Court or letters testamentary or of administration,

guardianship or trusteeship have been issued, any

person aggrieved by that action may, upon the filing

of a complaint setting forth the basis for the relief

sought, obtain an order requiring the personal repre-

sentative and any persons interested therein to show

cause why the probate should not be set aside or modi-

fied or the letters of appointment vacated, provided,

however, the complaint is filed within three months

after notice of probate pursuant to R. 4:80-6 or of

the appointment, as the case may be, or if the

aggrieved person resided outside this State at the

time of the granting of probate or issuance of let~

ters within six months thereafter. The complaint

5/1/90 replacement
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and order to show cause shall be served as provided by

R. 4:67-3. Other persons in interest may, on their

own motion, apply to intervene in the action.

Note: New caption and text adopted
to be effective

5/1/90 replacement
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4:85-2. Complaint Based on R. 4:50 or Fraud

If the ground for relief is based on R. 4:50 or

because of fraud on the court, the procedure shall be

as set forth in R. 4:85-1 but there shall be filed with

the complaint an affidavit stating with particularity

the grounds for the relief sought.

Note: New caption and text adopted
to be effective .

N.B. See former R. 4:80-7(b).
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4:85-3. Enlargement of Time

The time periods prescribed by R. 4:85-1 may be

extended for a period not exceeding 30 days by order

of the court upon a showing of good cause and the

absence of prejudice.

Note: New caption and text adopted

to be effective .
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[4:80-6.] 4:85-4, Where Will Is Discovered After

Grant of Administration [Grant of] or

Probate of Prior Will

Where adminiétration has been granted and subse-
quently a will is offered for probate, or where probate
"of a will has been granted and subsequently a later
will is offered for probate, the [plaintiff] person

offering such will may, upon the filing of a complaint,

move[,] without notice[,] for an order requiring all

interested persons [interested] to show cause why pro-

bate of such will should not be granted. [If the
original administration or probate was granted by a
county or surrogate's court, the complaint shall be
filed in the surrogate's coﬁrt, and the order to show
cause shall be issued by and returnable to the county
court of that county; if the original administration or
probate was granted by the Superior Court, the action

shall be instituted in that court.] The complaint

shall be filed in the county where the original admin-

istration or probate was granted. If, on the return

date [of the order to show cause] or thereafter, new

probate is granted, the court shall require the
administrator or prior executor to make final settle-
ment of his or her account|[,] and shall make such order
respecting [his] commissions as [are] is appropriate.
Note: Source -- R.R. 4:99-5; caption and text

of former R. 4:80-6 amended and rule redesignated
to be effective .
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RULE 4:86. [ACTIONS FOR THE SETTLEMENT

OF ACCOUNTS]

[RULE 4:83.] ACTION FOR GUARDIANSHIP OF

AN INCOMPETENT OR FOR THE APPOINTMENT

OF A CONSERVATOR

4:86-1. [Court Entertaining Action]

[The accounts of executors and trustees under
wills probated in a surrogate's or county court of any
county and of administrators and guardians appointed
therein, shall be settled in the county court, except
that in special circumstances they may be settled in
the Superior Court. The accounts of executors and
trustees under wills probated in the Superior Court and
of administrators and guardians appointed by that court
shall be settled in that court. The accounts of
assignees for the benefit of creditors shall be settled
in the county court or the Superior Court.]

Note: Source -- R.R; 4:105-1, 5:3-6{(a) (first
independent clause). Amended July 14, 1972 to be

effective September 5, 1972; caption and text deleted
to be effective .

N.B. See proposed R. 4:87-1.
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o [4:83-1.] Complaint

Every action for the determination of mental
incompetency [resulting from idiocy, insanity, lunacy,
unsoundness of mind or habitual drunkenness] of a per-
son and for the appointment of a guardian for that

person or [his] the person's estate or both, other than

an action with respect to a Veteran under N.J.S.A.
3B:13-1 et seq., shall be brought [in a county court or
the Superior Court] pursuant to [R. 4:83-1 to 4:83-8,

inclusive] R. 4:86-1 through 4:86-8 of this rule. The

complaint shall state the name, age, domicile and
address of the plaintiff, [his relationship to the
alleged incompetent, his interest in the action; the
name, age, domicile and address] of the alleged incom-
petent(; the name, domicile and address] and of [his]

the alleged incompetent's spouse, if any; the plain-

tiff's relationship to the alleged incompetent; the

plaintiff's interest in the action; the names, [and]

addresses, and ages of [his] the alleged incompetent's

children, [parents and nearest of kin, with the ages

of the children], if any, and the names and addresses

of the alleged incompetent's parents and nearest of

kin; the name and address of the person or institution
having the care or custody of the alleged incompetent;

and if [he] the alleged incompetent has lived in an

institution, the period or periods of time [he] the

alleged incompetent has lived therein, the date of the
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commitment or confinement, and by what authority com-
mitted or confined.
Note: Source -- R.R. 4:102-1. Amended July 22,

1983 to be effective September 12, 1983; former
R. 4:83-1 amended and rule redesignated

to be effective .
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4:86-2. [On Notice or Order to Show Cause]

[Accounts of all fiduciaries referred to in
R. 4:86-1, of non-testamentary trustees and of assign-
ees for the benefit of creditors, shall be settled on
notice pursuant to R. 4:87 or, if the court so directs,
in a summary manner pursuant to R. 4:67. A non-
testamentary trustee shall annex to the first account a
copy of the written instrument creating the trust and
stating its terms. The order to show cause issuing
under R. 4:67-2 shall state the amount of commissions
and attorney's fees, if any, which will be applied
for.]

Note: Source -- R.R. 4:105-2, 5:3-6(a) (second
independent clause), 5:3-6(c) (first sentence),

5:3-6(d); caption and text deleted
to be effective .

N.B. See proposed R. 4:87-1.

[4:83-2.] Accompanying Affidavits

The allegations of the complaint shall be verified
as prescribed by R. 1:4-7 and shall have annexed thereto:
(a) an affidavit stating the nature, location,

and fair market value (1) of all real estate in which
the alleged incompetent has or may have a present or
future interest, stating fhe interest, describing the
real estate fully or by metes[,] and bounds and stating

the assessed valuation thereof[,]; and (2) of all the per-

sonal estate which he or she is, will or may in all



R

- 221 -

probability become entitled to, including the nature
and total or annual amount of any compensation, pen-
sion, insurance, or income which may be payable to

[him] the alleged incompetent. If the plaintiff cannot

secure such information, [he] the complaint shall so

state [in the complaint] and give the reasons therefor,
and the affidavit submitted shall in that case contain
as much information as can be secured in the exercise -
of reasonable diligencel[.];

(b) [A]gffidavité of 2 reputable physicians,
having the qualifications set forth in [R.S.] N.J.S.A.
30:4-29. If an alleged incompetent has been committed
to a public institution and is confined therein, one of
the affidavits shall be that of the chief exécutive
officer, [or] the medical director, or the chief of

service providing [he] that person is also the physi-

cian with overall responsibility for the professional
program of care and treatment in the administrative
unit of the institution. However, where an alleged
incompetent is domiciled within this State but resident
elsewhere, the affidavits may be those of physicians
who are residents of the state or jurisdiction of the
alleged incompetent's residence. To support the com-
plaint, each affiant shall state that in his or her
opinion the alleged incompetent is unfit and unable to

govern himself or herself and to manage his or her

affairs and shall set forth with particularity the
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circumstances and conduct of the alleged incompetent
upon which this opinion is based, including a history

of [his] the alleged incompetent's condition. Each

affiant shall have made a personal examination of the
alleged incompetent not more than 20 days prior to the
filing of the complaint, and [his] the affidavit shall
set forth the date of the examination and include a
physical description sufficient to identify the alleged
incompetent.

{c) 1In lieu of the affidavits provided for in
paragraph (b), an affidavit of one reputable physician,
having the qualifications as required by paragraph (b),
[to the effect] stating that he or she has endeavored
to make a personal examination of the alleged incompe-
tent not more than 20 days prior.to the filing of the
complaint but that the alleged incompetent or those in
charge of him or her have refused or are unwilling to
have the affiant make such an examination.

Note: Source -- R.R, 4:102-2; former R. 4:83-2
amended and rule redesignated

to be effective .
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4:86-3. [Actions to Compel Account and Filing of

Inventory]
[Any fiduciary referred to in R. 4:86-1 may be

compelled by a summary action brought pursuant to R.
4:67 in the court to which he is accountable, to settle
his account, and in appropriate circumstances, to file
an inventory and appraisement.]

Note: Source -- R.R. 4:105-4(a) (b), 5:3-6(b);

caption and text deleted to be
effective .

N.B. See proposed R. 4:87-1(b).

[4:83-3.] Disqualification of Physician

No affidavit shall be submitted by a physician
who is related, either through blood or marriage, to
the alleged incompetent or to a proprietor, director
or chief executive officer of any institution (except

‘state, county or federal institutions) for the care

and treatment of the [insane] mentally ill [(except

state, county or federal institutions)] in which the
alleged incompetent is living or in which it is pro-
posed to place him or her, or who is professionally
employed by the management thereof as a resident phy-
sician, or who is financially interested therein.
Note: Source -- R.R. 4:102-3; former R. 4:83-3

amended and rule redesignated
to be effective .
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4:86-4. [Dispensing With Accounting by Agreement]

[If all parties interested in any separable part
of an account, such as income, are of full age and
competent, and so agree in writing, there need be no

accounting as to the same.]

Note: Source -- R.R. 4:106-4 (second paragraph) ;
redesignated as R. 4:87-9
to be effective .

[4:83-4.] [Notice; Attorney; Order for Examination]

Order for Hearing

(a) [Notice of Hearingl Contents of Order. If

the court is satisfied with the sufficiency of the com-
plaint and supporting affidavits and that further pro-
ceedings should be taken thereon, it shall [require]

enter an order fixing a date for hearing and requiring

that at least.20 days' notice [of the hearing] thereof
[to] be given to the alleged incompetent, his or her
spouse, children 18 years of age or over, parents, the
person having [the care or] custody of the alleged

incompetent, the attorney appointed pursuant to

R. 4:86-4(b), and such other [person or] persons as the

court directs. [A] Notice shall be effected by service

of a copy of the [notice] order, complaint and support-
ing affidavits [shall be served] upon the alleged
incompetent personally and upon each of the other per-

sons in such manner as the court directs. The court,
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in [its] the order, may, for good cause [shown], allow
shorter notice or dispense with notice, but in such
case the order shall recite the grounds therefor, and
proof shall be submitted at the hearing that the ground

for [dispensing with the notice] such dispensation con-

tinues to exist. [The notice to the alleged incompetent

shall contain a statement] A separate notice shall, in

addition, be served on the alleged incompetent stating

that if he or she desires to oppose the action he

or she may appear [therein] either in person or by

attorney[, and if he desires a trial by jury, he may

demand the same] and may demand a trial by jury. [The

order fixing the hearing date shall include the appoint-
ment of counsel for the alleged incompetent. If the
alleged incompetent thereafter oﬁtains other counsel,
notice of that action must be given to the court and to
the appointed .counsel at least five days prior to the
hearing date. The compensation of any appointed coun-
sel may be fixed by the court to be paid out of the
estate of the incompetent or in such other manner as

the court shall direct.]

(b) Appointment of Counsel. The order shall

include the appointment by the court of counsel for the

alleged incompetent. Counsel shall be responsible to

meet with the alleged incompetent; to make inquiry of

persons having knowledge of the alleged incompetent's

circumstances, his or her physical and mental state,
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and his or her estate; and to file a written report of

findings and recommendations to the court at least 2

days prior to the hearing. A copy of the report shall

be sent to the plaintiff's attorney and other parties

who may have formally appeared. If the alleged incom-

petent thereafter obtains other counsel, such counsel

shall notify the court and appointed counsel at least

5 days prior to the hearing. The compensation of

appointed counsel may be fixed by thé court to be paid

out of the estate of the incompetent or in such other

manner as the court shall direct.

[(B)] (c) Examination. If the affidavit support-

ing the complaint is made pursuant to R. 4:86~2(c), the

court may, on motion and upon notice to all persons

entitled to notice of the hearing under paragraph (a),

ofder the alleged incompetent to submit to an examina-
tion[, on motion after notice to all persons entitled
to notice of the hearing under paragraph (a)]. The
motion shall set forth the names and addresses of the
physicians who will conduct the examination, and the
order shall specify the time, place and conditions of
the examination. Upon request, the report thereof
shall be furnished to either the examined party or his
or her attorney.

Noteﬁ Source -- R.R. 4:102-4(a) (b). Paragraph
(b) amended July 16, 1979 to be effective September 10,

1979; paragraph (a) amended July 21, 1980 to be effec-
tive September 8, 1980; paragraph (a) amended July 16,
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1981 to be effective September 14, 1981; caption of
former R. 4:83-4 amended, caption and text of para-

graph (b) adopted, paragraph (b) redesignated as

paragraph (c) and amended, and rule redesignated

to be effective
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[4:83-5.] 4:86-5. Proof of [Notice] Service;

Appearance of Incompetent at Hearing; Answer

Prior to the hearing, [T]the plaintiff shall file

[before the hearing] proof of service of the notice,

order for hearing, complaint and affidavits and proof

by affidavit that the alleged incompetent has been
afforded [every] the opportunity to appear personally
or by attorney, [at the hearing] and that he or she has
been given or offered assistance to communicate [fully]
with [his] friends, relatives, or attorneys. The

plaintiff or appointed counsel may produce the alleged

incompetent at the hearing or the court may direct

[him] the plaintiff to do so, unless the court finds

that it would be prejudicial to the health of the

alleged incompetent or unsafe for [him] the incompetent

or others [so] to do so. 1If the alleged incompetent or
any person receiving notice of the hearing [is]
intends to appear [through] by an attorney, [he] such
person shall, not later than 5 days before the hearing,
serve and file an answer to the complaint.

Note: Source -- R.R. 4:102-5; caption and text

of former R. 4:83-5 amended and rule redesignated
to be effective
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f4:83-6.] 4:86-6. Hearing; Judgment

(a) Trial. Unless a trial by jury is demanded by

or on behalf of the alleged incompetent [or someone in

his behalf], or is ordered by the court, the court
‘withoﬁt a jury shall, after taking testimony in open
court, determine the issue of mental incompetency. If
there is no jury, the court, with the consent of coun-
sel for the alleged incompetent, may take the testimony
of [the] a physician by telephone or may dispense with
[a] the physician's oral testimony and rely on the
affidavits submitted pursuant to [R. 4:83-2(b)]

R. 4:86-2(b). vTelephone testimony shall be recorded

verbatim.

(b) Motion for New Trial. A motion for a new

trial shall be served not later than 30 days after the
entry of the judgment.

(c) Appointment of Guardian. [In any case where]

If a guardian is to be appointed, letters shall be
granted to the spouse or next of kin, or if none of
them will accept the letters or it is proven to the
‘court that no appointment from among them will be to
the best interest of the incompetent or his or her
estate, then to such other proper person as will accept
[the same] them. Before letters of guardianship shall
issue, the guardian shall accept the appointment in
accordance with [R. 4:97-2] R. 4:96-1. The judgment
appointing the guardian shall fix the amount of [his]

the bond.
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Source -- R.R. 4:102-6(a) (b) (c), 4:103-3
(second sentence). Paragraph (a) amended July 26,

1984 to be effective September 10, 1984; paragraph (a)
amended November 5, 1986 to be effective January 1,
1987; paragraphs (a) and (c) of former R. 4:83-6
amended and rule redesignated
to be effective

Note:




- 231 -

[4:83-7.] 4:86-7. Return to Competency

Upon the filing either of a motion in the origi-

nal cause or of a complaint in a separate action by an

incompetent or [some] an interested person on his or
her behalf, verified by affidavit and setting forth
facts evidencing [his] a return to competency, the

court shall set a date for hearing, take oral testi-

mony in open court with or without a jury and may

render judgment that [he] the person'has returned to

competency and that his or her estate be restored to

[him] his or her control.

Note: Source -- R.R. 4:102-7; former R. 4:83-7
amended and rule redesignated
to be effective .
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[4:83-8.] 4:86-8. Appointment of Guardian for Nonresi-

dent Incompetent

An action for the appointment of a guardian for a
nonresident who has been or shall be found to be a
mental incompetent under the laws of the state or juris-

diction in which [he] the incompetent resides shall be

brought in the Superior Court pursuant to R. 4:67. The
plaintiff shall exhibit and file with the court an
exemplified copy of the proceedings or other evidence

establishing the finding. [Where] If the plaintiff is

the duly appointed guardian, trustee or committee of
the mental incompetent in the state or jurisdiction in
which the finding was made [is the plaintiff in the
action], and applies to be appointed guardian in this
State, the court may forthwith appoint [him guardian]

that person without issuing an order to show cause.

' Note: Séurce -- R.R. 4:102-8. Amended July 26,
1984 to be effective September 10, 1984; former
R. 4:83-8 amended and rule redesignated

to be effective .
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[4:83-9.] 4:86-9. Guardians for Incompetents Under

Uniform Veterans Guardianship Law

(a) [Action]Complaint for Appointment. - An

action for the appointment of a guardian under N.J.S.A.

3B:13-1 et seq. [as to] for a ward alleged to be a

mental incompetent shall be brought in the'Superior

Court by any person entitled to priority of appointment.
If there is no person so entitled or if the person so

entitled fails or refuses to commence the action within
30 days after the mailing of notice by a federal agency

to [his] the last known address of such person entitled

to priority of appointment, indicating the necessity

for the appointment, the action may be brought by any
person residing in this State, acting on the ward's
behalf.

(b) Complaint. The complaint shall state (1) the

name, age and ‘place of residence of the ward; (2) the
name and place of residence of the nearest relative,

if known; (3) the name and address of the person or
institution, if any, having custody of the ward; (4)
that such ward is entitled to receive moneys payable by
or through a federal agency; (5) the amount of money

due and the amount of probable future payments; and

(6) that the ward has been rated incompetent on examina-
tion by a federal agency in accordance with the laws

regulating the same.
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(c) Proof of Necessity for Guardian of Mental

Incompetent. [In such action, a] A certificate [of]

by the chief officer, or his or her representative,
stating the fact fhat the ward has been rated incompe—‘
tent by a federal agency on examination in accordance
with the laws and requlations governing such agencyl,]
and that appointment is a condition precedent to the
payment of moneys due the ward by such agency[,] shall
be prima facie evidence of the necessity for making an
appointment under this rule.

(d) Determination of Mental Incompetency. Mental

incompetency may be determined on the certificates,
without other evidence, of 2 medical officers of the
military servicel[,] or of a federal agency, certifying
that by reason of the mental incompetency [of] the ward
(he] is incapable of managing his or her propertyl[;],
or certifying-to such other facts as shall satisfy the
court as to such incompetency.

(e) Appointment of Guardian; Bond. Upon proof of

notice duly given and a determination of mental incom-
petency, the court may appoint a [fit and] proper person
to be the guardian and fix the amount of [his] the bond.

The bond shall be in an amount not less than that which

will be due or become payable to [him] the ward in the
ensuing year. The court may from time to time require
additional security. Before letters of guardianship

shall issue, the guardian shall accept the appointment

in accordance with [R. 4:97-2]1 R, 4:96-1.




- 235 -

(f) Termination of Guardianship When Ward

Becomes Mentally [(In)]Competent. If the court has

appointed a guardian for the estate of a [beneficiary]
ward, it may subsequently, on due notice, declare the
beneficiary] ward to be competent on proof of a find-
ing and determination to that effect by the medical
authorities of the military service or federal agency
or based on such other facts as shall satisfy the court
as to the competency of the [beneficiary] ward. The
court may thereupon discharge the guardian without fur-
ther proceedings[,] subject to the settlement of his

or her account.

(g) Complaint in Action to Have Guardian Receive

Additional Personalty. The complaint in an action to

authorize the guardian, pursuant to law, to receive
personal property from any source other than the United
States Government shall set forth the amount of such
property and the name and address of the person or
institution having actual custody of the ward.

(h) Definitions. [The] [d]Definitions contained

in N.J.S. [3A:27-2] 3B:13-2 shall apply to the terms

of this rule.

Note: Source -- R.R. 4:102-9(a) (b) (c) (d) (e) (f)
(g) (h), 4:103-3 (second sentence). Paragraph (a)
amended July 22, 1983 to be effective September 12,
1983; paragraph (a) amended July 26, 1984 to be effec-
tive September 10, 1984; paragraphs (a) through (h) of
former R. 4:83-9 amended and rule redesignated
to be effective .
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[4:83-10.] 4:86-10. Appointment of Guardian for

Person Receiving Services from the Division

of Developmental Disabilities

An action pursuant to N.J.S.A. 30:4-165.7 et seq.
for the appointment of a guardian for a person over the
age of 18 who is receiving services from the Division
of Developmental Disabilities shall be brought pursuant
to these rules insofar as applicable, except that:

{(a) The complaint may be brougﬁt by the Commis-
sioner of Human Services or a parent, spouse, relative
or other party interested in the welfare of such
person.

(b) In lieu of the affidavits prescribed by
[R. 4:83-2] R. 4:86-2 the Verifigd complaint shall have
annexed thereto [two] 2 affidavits setting forth with
particularity why the person is in neea of a guardian.
One affidavit ‘shall be submitted by the chief executive
officer, medical director or other officer having admin-
istrative control over a Division of Developmental Dis-
abilities program servicing the alleged incompetent and
the other shall be submitted by a physician licensed to
practice in New Jersey or a psychologist licensed pur-
suant to N.J.S.A. 45:14B-1[,] et segq.

{c) The attorney for the alleged incompetent as

required by [R. 4:83-4(a)] R. 4:86-4(a) shall be the

Public Advocate, or, if unavailable, the court shall

appoint an attorney, to be paid by the State, to repre-
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sent the alleged incompetent. The attorney for the
alleged incompetent, [in his discretion,] at the
expense of the State, may retain an independent expert
to render an opinion respecting the incompetency of the
alleged incompetent.

(d) The hearing shall be held pursuant to
[R. 4:83-6] R. 4:86-6 except that a guardian may be
summarily appointed if the attorney of the alleged

incompetent, by affidavit [disputes neither], does not

dispute either the need for the guardianship [nor] or

the fitness of the proposed guardian and if a plenary
hearing is not requested either by the alleged incom~

petent or on his or her behalf.

Note: Adopted July 7, 1971 to be effective
September 13, 1971; amended July 24, 1978 to be effec-
tive September 11, 1978. Former rule deleted and new
rule adopted November 5, 1986 to be effective
January 1, 1987; paragraphs (b), (c) and (d) of former
R, 4:83-10 amended and rule redesignated

to be effective .
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[4:83-11.] 4:86-11. Appointment of Conservator

(a) Commencement of Action; Complaint. An action

pursuant to N.J.S.A. 3B:13A-1[,] et seqg.[,] for the
appointment of a conservator [mayl shall be brought
pursuant to [R. 4:67] R. 4:86 by a conservatee or other
person on his or her behalf on notice as provided by
N.J.S.A. 3B:13A-5 and 6. The complaint shall be filed
in the Superior Court and shall state (1) the conserva-
tee's age and residence, (2) the names and addresses of
the conservatee's heirs and all other persons entitled
to notice pursuant to N.J.S.A. 3B:13A-6, and (3) the
ﬁature, location and fair market value of all real and
personal estate, including statutory entitlements, in
which the conservatee has a present or future interest.

(b) Hearing. The court, without a jury, shall

take testimony in open court to determine whether the
conservatee, by reason of advanced age, illness or
physical infirmity, is unable to care for or manage
[his] or her property or has become unable to provide

for himself or herself or others dependent upon him

or her for support. The court may appoint counsel for
the conservatee if it concludes that counsel is neces-
sary to [adequately] protect his or her interests. 1If
the conservatee is unable to attend the hearing by

reason of physical or other disability, the court shall

appoint a guardian ad litem to conduct an investigation
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to determine whether the conservatee objects to the
conservatorship. If counsel for the conservatee has,

however, been appointed, [he] such counsel shall con-

duct the investigation and no separate guardian ad
litem shall be appointed. In no case shall a conserva-
tor be appointed if the court finds that the conserva-
tee objects thereto.

(c) Acceptance of Appointment. An acceptance of

appointment as conservator may be taken before any
person authorized by the laws of this [s]State to
administer an oath.

(d) Settlement of Conservator's Account. Where

the court, for good cause shown, orders a full account-
ing by the consefvator, the account shall be settled in
the Superior Court in accordance with R. 4:87, insofar
as applicable.

Note: Adopted July 26, 1984 to be effective

September 10, 1984; paragraphs (a), (b) and (c) of
former R. 4:83-~11 amended and rule redesignated

to be effective .
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[4:83-12.] 4:86-12. Special Medical Guardian

(a) Standards. On the application of a hospital,

nursing home, treating physician, relative or other
appropriate person under the circumstances, the court
may appoint a special guardian of the person of a
patient to make decisions respecting medical treatment
if the court finds that the patient is incompetent,
unconscious, underage or otherwise unable to consent
to medical treatment([,]; if no general or natural
guardian is immediately available who will consent to
the rendéring of medical treatment[,]; and if the
prompt rendering of medical treatment is necessary in

order to deal with a substantial threat to the

patient's life or health.

(b) Venue. The application shall be made to the

Superior Court judge assigned to general equity in the
vicinage in which the patient is physically located
when the application is made and, in the event of

[his] that judge's unavailability, to the Assignment

Judgé of the vicinage[,] or the judge designated [by
him] as the emergent duty judge, or if neither is
available, any judge in the vicinage.

(c) Procedure. The procedure on the application

shall conform as nearly as practicable to the require-

ments of [R. 4:83-1 to R. 4:83-6] R. 4:86~1 to

R. 4:86-6, but the judge may, if the circumstances

require, accept an oral complaint and oral testimony




either by telephone, in court, or at any other suitable
location. [Where] If the circumstances do not permit
the making of a verbatim record, the judge shall make
detailed notes of the allegations of the complaint and
the supporting testimony. Whenever possible an attor-
ney shall be appointed to represent the patient.

(d) Order. The order granting the application,

if orally rendered, shall be reduced to writing as
promptly as possible and shall recité the findings on
which it is based.

Note: Adopted November 1, 1985 to be effective

January 2, 1986; paragraphs (a), (b) and (c) of former
R. 4:83-12 amended and rule redesignated v

to be effective .
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RULE 4:87. [PRACTICE ON] ACTIONS

FOR THE SETTLEMENT OF ACCOUNTS

4:87-1. Procedure

(a) Actions to settle the accounts of executors,

administrators, testamentary trustees, non-testamentary

trustees, guardians and assignees for the benefit of

creditors shall be brought in the county where such

fiduciaries received their appointment. The action

shall be commenced by the filing of a complaint in the

Superior Court, Chancery Division, and upon issuance of

an order to show cause pursuant to R. 4:83. A non-

testamentary trustee shall annex to the complaint a

copy of the written instrument creating the trust and

stating its terms. The order to show cause shall state

the amount of .commissions and attorney's fee, if any,

which are applied for.

(b) An action may be commenced by an interested

person to compel a fiduciary referred to by para-

graph (a) of this rule to settle his or her account,

and, in appropriate circumstances, to file an inventory

and appraisement.

Note: Adopted to be effective

N.B. See former Rules 4:86-1, 4:86-2, and
4:86-3.
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[4:87-1.]1 4:87-2. Complaint

The complaint in an action for the settlement of
an account

{a) [Slshall contain the names and addresses of
all persons interested in the account, specifying which
of them, if any, are [infants] minors or incompetent
persons, the names and addresses of their guardians, or
if thére is no guardian then the names and addresses of
the parents or persons standing in loco parentis to
the [infants] minors[.];

(b) [Slshall specify the period of time covered
by the account and contain a summary of the account.
The summary shall state, all as shown by the account:
(1) in the case of a first accounting, the amount for
which the accountant was chargeable as of the date
[his]>E§g trust or obligation devolved upon him or her,
of where an inventory is on file, the amount of the
inventory; or in the case of a second or later account-

ing, the balance remaining in [his] the hands of the

accountant as shown in the last previous account; (2)

the amount for which [he] the accountant became charge-

able in addition thereto; (3) the total of the first 2

"items; (4) the amount of allowances claimed in the

account; and (5) the balance in the accountant's hands.
Charges and allowances sought on account of corpus and
income shall be stated sepafately both in the summary

and in the account[.];
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N (c) [Slshall have annexed thereto the account

AT

which shall be dated[.];

{d) [Ss]lshall ask for the allowance of the
account, and also for the allowance of commissions and
a fee for [his] the accountant's attorney, if the
‘accountant intends to apply therefor[.];

{e) [Slshall be filed 20 days prior to the day
on which the account is to be settled.

Note: Source -- R.R. 4:106-1. Paragraph (e)
adopted June 29, 1973 to be effective September 10,

1973; former R. 4:87-1 amended and rule redesignated
to be effective .
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[4:87-2.] 4:87-3. Form of Account; Statement of

Assets to be Annexed to Account

(a) Form of Account. The charges and allowances

as to principal and income and the statements required
to be annexed to the account may be typed or in the
form of computer or machine printouts; and, where
appropriate, the accountant may use a single schedule
for the presentation of portions of the account, but
charges and allowances as to corpus and income shall be
stated separately.

(b) Statement to Be Annexed to Account. To all

accounts shall be annexed:

(1) [A] a full statement or list of the invest-
ments and assets composing the balance of the estate in
accountant's hands, setting forth the inventory value

or the value when [he] the accountant acquired them and

the value as of the day the account is drawn, and also
stating with particularity where the investments and
assets are deposited or kept and in what name;

(2) [A] a statement of all changes made in the
investments and assets since they were acquired or
since the day of the last account, together with the
date the changes were made;

(3) [A] a statement as to items apportioned
between principal and income, showing the apportion—

ments made;
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(4) [A] a statement as to apportionments made
with respect to transfer and inheritance or estate
taxes;

(5) [A] a statement of allocation [where] if
counsel fees, commissions and other administration
expenses have been paid out [for] of corpus, but the
benefits of the deductions from corpus have been allo-
cated in part or in whole to income beneficiaries for
tax purposes;

(6) [A] a statement showing how the commissions
requested, with respect to corpus, are computed, and in
summary form the assets or property, if any, not
appearing in the account on which such commissions are
in part based.

Note: Source -- R.R. 4:106-2. Paragraph (a)
adopted and paragraphs (b) (c) (d) (e) and (f)
redesignated June 29, 1973 to be effective September 10,

1973; former R. 4:87-2 amended and rule redesignated
to be effective .




S’

- 247 -

[4:87-3. Notice of Settlement

In an action on notice pursuant to R. 4:86-2:
(a) Except as otherwise provided by R. 4:26-3
(virtual representation) 20 days' notice of the time

and place of the settlement of the account and of the

~amount of commissions and attorney's fee, if any, which

will be applied for, shall be given by registered or
certified mail, return receipt requested, to all per-
sons interested therein who reside within the State;

30 days' notice, similarly given, to all such persons
who reside outside this State but within a state of the
United States or the District of Columbia; and 60
days' notice similarly given to all other persons
interested. If any person interested is an infant or
incompetent, the notice shall be given to the person or
persons upon whom a summons is to be served under R.
4:4-4(b). A surety on the bond of a fiduciary shall be
deemed a person interested.

(b) Notice of the time and place of the settle-
ment shall be published once at least 30 days preceding
the settlement in a newspaper published in the county
in which the action is brought or the venue is laid, or
if there is none, in a newspaper published in this
State and circulating in such county.

{c) Proof of the mailing and publication shall be
filed before the account is allowed. Where the names

or addresses of any persons interested in the account
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are unknown, there shall be filed an affidavit of
inquiry as to such names and addresses made in accor-

dance with R. 4:4-5(c).]

Note: Source -- R.R. 4:106~3. Paragraph (b)
amended July 7, 1971 to be effective September 13,
1971; caption and text deleted
to be effective .

4:87-4, Service

(a) Process shall be by order to show cause.

The order to show cause, certified by plaintiff's

attorney to be a true copy, together with a copy of the

complaint and of the account, similarly certified,

shall be mailed by registered or certified mail, return

receipt requested, to all persons interested therein

who reside in this State at least 20 days before the

return date; to all such persons who reside outside

this State but within a state of the United States or

the District of Columbia, at least 30 days before the

return date; and at least 60 days to all other inter-

ested persons. If any person interested is a minor or

incompetent and except as otherwise provided by

R. 4:26-3 (virtual representation), service shall be

made on the person or persons upon whom a summons would

have to be served pursuant to R. 4:4-4(b) unless a

guardian ad litem is required under R. 4:26-2. A

surety on the fiduciary's bond shall be deemed an

interested person.




(b) Where the names or addresses of any persons

interested in the account are unknown, there shall be

filed an affidavit of inguiry as to such names and

addresses made in accordance with R. 4:4-5(c) (2). The

court may then enter such order for service of process

as it deems proper including publication of a notice of

the proceedings in accordance with R. 4:4-5(c) at least

30 days before the return date.

(c) Proof of mailing, and of publication where

ordered, shall be filed before the account is allowed.

Note: Adopted to be effective
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[4:87-4.] 4:87-5. Vouchers

Vouchers in support of allowances claimed [on] in
an account shall be made available for inspection by
any interested person during business hours at the
office in this State of the accountant or [his] of the

accountant's attorney [but]. They shall be presented

to the court only if requested by the court or an
interested person, or, as to particular allowances by
[the clerk of the court or] the [s]lSurrogate auditing
the account. Vouchers presented to the court or the
[clerk or s]Surrogate shall be returned to the accoun-

tant or [his] the accountant's attorney after the set-

tlement of the account.

Note: Source -- R.R. 4:106-4 (first paragraph).
Amended July 7, 1971 to be effective September 13,
1971; former rule deleted and new rule adopted June 29,
1973 to be effective September 10, 1973; former
R. 4:87-4 amended and rule redesignated
to be effective .
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[4:87-5.] 4:87-6. Audit and Report on Accounts

The Surrogate as deputy clerk of the court shall
L 3

audit the accounts of all fiduciaries [(Junless other-

wise ordered by the court pursuant to R. 4:53-7(b) [)
and], shall place the same on file at least 20 days
prior to its presentation to the court, and shall make
a report to the court upon the audit not later than the
day on which the account is settled. The report shall
specify the derelictions, if any, ana other matters

that in the [clerk's] Surrogate's opinion should be

brought to the court's attention.

Note: Source -- R.R. 4:106-5; amended July 15,
1982 to be effective September 13, 1982; former
R. 4:87-5 amended and rule redesignated
to be effective .
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[4:87-6.] 4:87-7. Report of Guardian Ad Litem

A guardian ad litem for [an infant] a minor or
incompetent shall [at least 7 days prior to the day on
which the account is settled] file [with the court] a

written report with the court at least 7 days prior to

the day on which the account is settled. If [he] the

guardian applies for the allowance of a fee in excess
of $200.00[,] the report shall include, or be accom-
panied by, an affidavit of [his] services. Notice of
all applications for allowances shall be given as pro-
vided by R. 4:26-2(c).

Note: Source -- R.R. 4:106-5A; former R. 4:87-6

amended and rule redesignated
to be effective .




- 253 -

(4:87-7.] 4:87-8. Exceptions

In all actions for the settlement of accounts,
other than plenary actions, any interested person may,
at least 5 days before the return of the [notice or]
order to show cause[,] or within such time as the court
allows, serve the accountant with written exceptions,

signed by [him] that person or his or her attorney, to

any item in or omission from the account, including any
exceptions to the commissions or attorney's fees
requested. The exceptions shall state particularly the
item or omission excepted to, the modification sought
in the account aﬁd the reasons for the modification.
An exception may be stricken [on motion] because of its
insufficiency in law.

Note: Source -- R.R. 4:106-6. Amended July 22,

1983 to be effective September 12, 1983; former
R. 4:87-7 amended and rule redesignated

to be effective - .
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[4:86-4.] 4:87-9. Dispensing with Accounting by

Agreement

If all parties interested in any separable part

of an account, such as income, are of full age and
competent, and so agree in writing, there need be no
accounting as to the same.

Note: Source -~ R.R. 4:106-4 (second paragraph) ;
former R. 4:86-4 redesignated

to be effective .
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RULE 4:88. COMMISSIONS AND ATTORNEYS' FEES

4:88-1. Affidavit of Accountant's Services

On every application for commissions on corpus, if

the gross corpus receipts have exceeded [$100,000]

$200,000, the applicant shall file with the court at

least 20 days prior to the day on which the account is
settled an affidavit stating in detail the nature of
the services rendered in administering the estate and
specifying the amount of the commissions requested.

Note: Source -- R.R. 4:107-1; amended
to be effective .
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4:88-2, Commission Payments Before Settlement

Whether or not annual commissions are taken with-
out court allowance under N.J.S.A. [3B:18-14 or]
3B:18-17, a fiduciary may apply to the court to which
he or she is accountable for an ex parte order sup-

ported by appropriate affidavits for payment to [him-

self] the fiduciary on account of commissions on corpus
for [his] services to date. Such order‘shall not be
binding on the beneficiaries, and the payment so
ordered shall be subject to approval and allowance or
to disallowance by the court upon the settlement of the
fiduciary's account.

Note: Amended June 29, 1973 to be effective
September 10, 1973; amended July 22, 1983 to be effec-

tive September 12, 1983; amended
to be effective .

5/1/90 replacement



T
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4:88-3. Notice as to Apportionment of Commissions

The court shall not apportion commissions among
co-fiduciaries unless proof is made that 5 days' notice
of the application for apportionment has been given to

those of them who do not appear.

Note: Source -~ R.,R, 4:107-2.
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4:88-4. Affidavit of Attorney's Services

On every application for attorney's fees, the
attorney shall file with the court at least 20 days
prior to the day on which the account is settled an
affidavit stating, in addition to the information
- required by R. 4:42-9(b), whether any part of the
requested fee is to be paid to or shared with an attor-
ney or firm of attorneys of another state or jurisdic-
tion[;] and if so, the amount to be paid or the manner
in which the fee is to be shared shall be set forth and
shall be supported by an accompanying affidavit of the
foreign attorney or attorneys stating in detail the
nature of the services rendered. The allowance shall
be payable to the New Jersey attorney, and shall state
what part, if any, of said allowance is to be paid to
or shared with the foreign attorney or attorneys.

Note: Source -- R.R. 4:107-3; amended
to be effective .

L)
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RULE 4:89, DISTRIBUTION

4:89-1,. Where an Account Is About to Be Settled

If an account is to be settled [by action brouéht
on notice or order to show cause], the plaintiff in
[his] the complaint may apply to the court for direc-
tions as to the distribution of the estate. If such an
application is made, notice thereof ghall be given

either in the [notice of] order to show cause for the

settlement of the account or as the court orders.

Note: Source -- R.R. 4:108-1; amended
to be effective .
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4:89-2, Complaint

In actions for distribution [brought on notice or
order to show cause,] the complaint shall state: (a)
when letters, if any, were granted to a fiduciary; (b)
the names and addresses of all persbns interested,
specifying which of them are {[infant] minors or incom-
petent persons; and in actions for the distribution of
an intestate's estate, the manner and degree in which
[his] the next of kin severally stand related to him;
(c) the balance in the fiduciary's hands for distribu-
tion, so far as the same may be known; and (d) shall
have annexed to the complaint a copy of the will or
other instrument, if any, pursuant to which distribu-
tion is to be made.

Note: Source - R.R. 4:108-2; amended
to be effective




4:89-3. Inquiry for Unknown Distributees

If in an action for the distribution of personal
property [whereof] of a decedent [dies] who died intes-
tate, proceedings are taken under N.J.S.A. 3B:23-19 to

bar [from all right, title or claim to the estate,]'

‘persons whose names or addresses are unknown from all

right, title or claim to the estate, the court shall

require an inquiry and affidavit to be made pursuant to
R. 4:4-5(c).
Note: Source -- R.R. 4:108-3. Amended July 22,

1983 to be effective September 12, 1983; amended
to be effective .
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4:89-4, Unclaimed Assets Deposited in Court

Upon payment of moneys into court pursuant to
N.J.S.A. 3B:23-21 or 2A:19-42, the fiduciary shall file
therewith an affidavit that [he has made] diligent

inquiry has been made for the residence and post office

address of the person entitled to the moneys and that

the fiduciary has not been able to ascertain the same;

or that having ascertained the same [he] the fiduciary

has personally or by letter duly mailed, registered or
certified mail, return receipt requested, to such resi-
dence and post office address, given notice to such
person to appear and receive the same. The notice
shall have been given at least 20 days before payment
of such moneys into court. The receipt issued by the
clerk of the court on the payment of the moneys into
court shall be recorded [in his office] in the manner
in which releases for legacies and distributive shares
are recorded. Withdrawals shall be made pursuant to
R. 4:57.

Note: Source =-- R.R. 4:108-4., BAmended July 22,

1983 to be effective September 12, 1983; amended
to be effective .
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RULE 4:90. SALE OF REAL ESTATE FOR DEBTS

WHERE PERSONALTY INSUFFICIENT

4:90-1. Complaint in Action by Executor or Administrator

to Sell
The complaint [of an executor or administrator] in
an action to sell real estate to pay debts where [he]

the executor or administrator discovers or believes

that the personal estate of [his] the decedent is
insufficient [therefore] therefor shall state the
description of all the real estate whereof the decedent
dies seized, its location, its character, condition and
value, as near as may be, and a true account of such of
the personal estate and debts as [he] can [discover]

be discovered.

Note: Source -- R.R. 4:109-1; amended
to be effective .
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s 4:90-2. Complaint in Action by Creditor to Sell

The complaint of a creditor or [his] the creditor's

legal representative in an action to sell real estate
to pay debts, shall state that

(a)  the creditor has reduced [his] the claim
against the executor or administrator to judgment;

(b) the judgment remains partly or wholly unsat-
isfied for want of personal assets;

(c) there is real estate, speéifying its descrip-
tion, location, character, condition and value, as near
as may be; and

{4) the executor or administrator, notwithstand-

ing that demand has been made upon him or her more

than one month previously, has failed to commence
an action for the sale of the real estate.

Note: ©Source -- R.R. 4:109-2; amended
.to be effective .
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4:90-3. Order to Show Cause

Upon [presentation] filing of the complaint,
and[,] if the complaint is made by a creditor or [his]

the creditor's legal representative[,] upon notice to

the executor or administrator, the court may make an
order requiring all persons interested in the dece-
dent's real estate to show cause on a specified date
not less than 2 months after the date of the order why
so much of the real estate should not be sold as will
be sufficient to pay the decedent's debts[,] or the
residue thereof. The order to show cause shall, one
month prior to the date fixed in the order for the
hearing, be published once in a newspaper of this
State, as the court directs.

Note: Source -- R.R. 4:109-4. Amended July 7,

1971 to be effective September 13, 1971; amended
to be effective .
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4:90-4. Objections to Claim

An objection to any claim set forth in the com-
plaint may be made in writing by the executor or
administrator, the person interested in the real estate
or any other person in interest; and the claimant
shall be given 10 days' notice, in such manner as the
court directs, that the objection will be brought on
for hearing on the return day of the order to show

cause.

Note: Source -- R.R. 4:109-5.
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4:90-5. Judgment for Salel; Bond]

If only part of the real estate of which the
decedent dies seized is to be sold, the judgment for
sale shall specify the part to be sold.

Note: Source -- R.R. 4:109-6, 4:109-7. Amended

July 22, 1983 to be effective September 12, 1983;
caption amended to be effective




o
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4:90-6. Sale of Decedent's Land Liable for Debts

Where Land Is Subject to Escheat

If land may be subject to escheat to the State,
the court may order such land to be sold to pay debts
in the same manner and to the same extent provided for
other cases. A copy of the order to show cause why
such real estate should not be sold, together with a
copy of the complaint filed in the action, shall be
sent by registered or_certified mail to the State
Treasurer, and no further proceedings shall be taken in
the action unless.a certificate, signed by the Attorney
General and the State Treasurer certifying that the
State will interpose no objection to the making of an
order authorizing the sale of such real estate, has
been exhibited to the court.

Note: Source -~ R.R.}4:109—8; amended
.to be effective .
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£ 4:90-7. Notice of Application for Prosecution of

Bonds of Heirs and Devisees

If the heirs of an intestate[,] or the heirs or
devisees of a testator[,] shall have given bond to the
executor or administrator, with the approval of the
court, upon the return of an order to show cause for
the sale of lands for the payment of debts, and an
application is made for an order to prosecute the bond

| or to sell the lands, notice of the épplication shall
i be given to such heirs or devisees and their sureties,
‘ if they are still living, or, if dead, to their execu-
tors or administrators. The notice may be given [to
them] by ordinary mail, whether they reside within or
outside this State.

Note: Source -- R.R. 4:109-9; amended
' to be effective .
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2N RULE 4:91. INSOLVENT ESTATES

4:91-1, Proceedings as to Insolvency on or After

Obtaining Order to Limit Creditors

(a) Time; Complaint. The executor or adminis-

trator may, at the time of obtaining an order to limit
creditors under N.J.S.A. 3B:22-4 or at any time there-
after, commence an action to have the estate adjudged
insolvent by filing a complaint stating that to the
best of his or her knowledge and belief the real and
personal estate of the decedenf is insufficient to pay

debts.

f”\\ (b) Report of Claims; Account of Personal Estate

and Inventory of Real Estate. The executor or adminis-

trator shall file his or her report of claims, inven-
tory and account under oath with the court at least one
month before the hearing in the action. The report
shall state such claims as were duly presented [to

him], particularly specifying the demand and the amount

thereof at the time of the report, and whether it is

based on judgment, bond, note, book account or other-
wise. The account shall state the personal estate of
the decedent which has come to [his] the knowledge or

possession of the executor or administrator, and the

inventory shall state the real estate of the decedent
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of which [he] the executor or administrator has knowl-

edge, and the value thereof, as near as may be.

(c) Judgment. The court may, on the report of

claims and the presentation of the inventory and

‘account, adjudge the estate to be insolvent.

Note: Source -- R.R. 4:110~-1, 4:110-2(a) (b).
Paragraph (a) amended July 22, 1983 to be effective
September 12, 1983; paragraphs (a) and (b) amended

to be effective .
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4:91-2. Notice to Creditors of Insolvent Estates

After the time [under] specified by the order bar-

ring creditors has expired and after the account,
inventory and report of claims have been filed, the

executor or administrator shall give to all creditors

"who have presented claims and, except as otherwise

provided by R. 4:26-3 (virtual representation), to all

other interested persons, notice of the filing of the
account, inventory and report and of the time and place
of the hearing in the action. The notice shall be
given not less than one month before the hearing in

the action and may be sent by registered or certified

mail, return receipt requested, to the last known
address of each such creditor or person, whether resid-
ing within or outside this State. The notice shall
state that such creditors and persons shall file their
exceptions to .the account, inventory and report before
the time of the hearing or within such time as the
court may allow.

Note: Source =-- R.R. 4:110-3 (first, second

and third sentences); amended
to be effective .
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4:91-3. Exceptions to Account, Inventory and Claims;

Determination

A creditor or other interested person may take
exceptions to the account of the executor or adminis-
trator in respect of the personal estate and the inven-
tory of the real estate. The executor or administra-
tor, or any other interested person, may take excep-
tions to any creditor's claim or part thereof. Such
exceptions shall be served on or before the hearing in
the action([,] or within such time as the court on
application allows. Any account and inventory not
excepted to shall be allowed as true, and a claim not
excepted to shall be deemed justly due. The court
shall hear proofs on the exceptions and shall make such
determination and final judgment with respect thereto
as is just and lawful.

Note: Source -- R.R. 4:110-4; amended
to be effective .
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4:91-4. Excepted Claims; Plenary Action; Recovery

If a creditor to whose claim exception is made
elects to proceed in a plenary civil action in prefer-
ence to a determination by the court on the exception,
he or she shall so proceed immediately. If an executor
or administrator desires to have a claim determined in
a plenary [civil] action, he or she shall, before fil-
ing [his] the report, so notify the creditor who shall
thereupon proceed to sue immediately; Such sum as the
creditor recovers in such plenary actién shall be the
amount upon which a ratable portion shall be paid.

The court in which the action is brought shall dispose
thereof as quickly as possible.

Note: Source -- R.R. 4:110-5; amended
to be effective .
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4:91-5. Actions Pending May Proceed to Judgment

If ah action is pending against the executor or
administrator on the date of the order limiting credi-
tors, or is thereafter brought, the plaintiff in such
action may proceed to final judgment therein, but no

“execution shall issue in any case after the filing of
the complaint. The amount of the judgment, when
recovered, shall be the sum on which the creditor shall

receive [his] a ratable proportion.

to be effective .

Note: Source -- R.R. 4:110-6; amended
TN
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[RULE 4:85.] RULE 4:92. PROCEEDINGS TO APPLY TOWARD

DECEDENT'S DEBTS MONEYS RECEIVED ON

FORECLOSURE AND PARTITION SALES

N.B. Current R. 4:92 (Declaration of Death)

redesignated as R. 4:93.

[4:85-1,] 4:92-1. [Petition] Motion

[A petition byl A notice of motion supported by

affidavit of an executor or administrator [in the

Superior Court] made for leave to apply to the payment

of [his] the decedent's debts the surplus moneys on a
foreclosure sale, or the moneys received on the sale of
real estate sold in an action for partition shall be
[prosecuted in a summary manner] captioned [pursuant to
R. 4:67, except that the petition shall be entitled] in
the action in which the moneys arose. The [petition
shall be verified in éccordance with R. 1:4-7 and]

motion supporting affidavit shall state:

(a) the date of the decedent's death;

(b) the date of the sale under which the moneys
were or will be received;

| (c) whether any of the heirs or devisees have
[aliened] alienated or encumbered their estate in the

lands sold, in whole or in part, or their interest in

the proceeds of the sale thereof; and when, and what
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AT part and to whom; and
(d) whether any spouse has a right or estate of dower
or curtesy in the moneys, or any part thereof.
Note: Source -- R.R. 4:104-1; caption and text

of former R. 4:85-1 amenddd and rule redesignated
to be effective .
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[4:85-2.] 4:92-2. [Order to Show Cause;] Statement of

Assets and Liabilities

Except as otherwise provided by R. 4:26-3 (virtual
representation), the [order to show cause required by

R. 4:67-2] notice of motion shall be directed to ali

persons who may be entitled to the moneys, or any part
thereof, if the moneys are not required for the payment
of debts. With the [order to show cause and petition,]

motion and supporting affidavit there shall be served

an account of the personal estate that has come into
the hands or the knowledge of the [petitioner,] per-

sonal representative; the debts, expenses and other

items paid or for which allowance is claimed[,]; the
amount on hand[,]; the debts claimed to be due from
the decedent[,]; and the debts disputed.

Note: Source -- R.R. 4:104-2; caption and text

of former R. 4:85-2 amended and rule redesignated
to be effective .
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[4:85-3.] 4:92-3. Bond

No moneys shall be paid over pursuant to the order
of the court until the party instituting the action
shall have filed [in the court] a bond as prescribed by
[R. 4:90-5] the court.

Note: Source -- R.R. 4:104-3; former R, 4:85-3
amended and rule redesignated

to be effective .
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[RULE 4:92.] 4:93. DECLARATION OF DEATH

[4:92-1.] 4:931. Complaint

An action under N.J.S.A. 3B:27-6 to declare dead
an absentee, whether a resident or nonresident of this
State, may be brought byia spouse, any next of kin,
creditor, executor, administrator, beneficiary under an
insurance policy on the absentee's life, or any other
person interested in the estate. - The complaint shall
specify the facts as to the plaintiff's interest.

Note: Source -- R.R. 4:111-1. Amended July 22,

1983 to be effective September 12, 1983; former
R. 4:92-1 redesignated to be

to be effective .
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(4:92-2.] 4:93-2. Declaration of Death

The action may be brought in a summary manner in
accordance with [R. 4:67] R. 4:83 on an order to show
cause returnable not less than 30 days nor more than 3
months from the date of the order why judgment should
not be entered declarinq such person to bé dead.
Notice of the order shall be published once in a news-
paper of general circulation in the county where [he]

the absentee was last domiciled and shall be served by

mail or otherwise as the court directs.

Note: Source -- R.R. 4:111-2. Amended July 7,
1971 to be effective September 13, 1971; former
R. 4:92-2 amended and rule redesignated
to be effective .
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{4:92-3.] 4:93-3. Parties Defendant

The order to show cause shall be directed to all
persons in interest, including (a) the persons who
would have an interest, as executor or beneficiary
under a will of the absentee, or as heir, next of kin
or spouse of the absentee or otherwise, in any real or
personal property by reason of the death of the
absentee, testate or intestate; (b) the carrier and
beneficiaries of any insurance known to the plaintiff
which is payable on the death of the absentee; (c)
those persons entitled, in a fiduciary or beneficial
capacity, to any interest known to the plaintiff, which

interest expires or is contingent upon the death of the

absentee; and (d) such other persons as the court

directs.

Note: Source -- R.R. 4:111-3; former R. 4:92-3
redesignated - to be effective




[4:92-4.] 4:93-4. Hearing

Whether or not an answer or an answering affidavit
is filed, the court shall hear the matter on oral tes-
timony and shall not enter judgment declaring the
absentee dead unless it is satisfied that the plaintiff
has made reasonable effort to ascertain the facts nec-
essary to maintain the action.

Note: Source -- R.R. 4:111-4; former R. 4:92-4
redesignated to be effective
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[4:92-5.] 4:93-5. Letters Issued

After entry of the judgment, an laction] applica-
tion may be brought for the issuance of letters of
administration upon the estate of the absentee as in
the case of a deceased person, or for the probate of
[his] the will, or for the appointment of a testamen-
tary guardian.

Note: Source -- R.R. 4:111-5; former R. 4:92-5
amended and rule redesignated

to be effective .
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£ [RULE 4:66.] RULE 4:94. SALE OR MORTGAGE OF [INFANT'S]

MINOR'S AND INCOMPETENT'S LANDS

[4:66-1.] 4:94-1. Action for Sale

[The] A general guardian of the person or property
of [an infant] a minor or incompetent person or, if the
general guardian shall fail to act or [his interest is

adverse] have an adverse interest or other good cause

exists, a guardian ad litem appointed [for him] by the
court after notice to the general guardian, or any per-
son having a vested interest in lands in which [an
infant] a minor, incompetent, or person not in being
has an interest, may bring an action in the Superior
Court for the sale or other disposition of the property
of the [infant] minor, incompetent or person not in
being. Nothing in these rules shall be deemed to
éuthorize the sale or other disposition of any property
contrary to the provisions of any will or conveyance by
" which the same were bequeathed, devised or grantéd to
or fér the benefit of the [infant] minor or incompetent.
Note: Source -- R.R. 4:84-1 (first sentence) ,
4:84-2 (fifth sentence). Amended July 7, 1971 to be
effective September 13, 1971; amended July 22, 1983
to be effective September 12, 1983; former R. 4:66-1

amended and rule redesignated
to be effective .

o
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[4:66-2.] 4:94-2. Complaint; Supporting Affidavits; Notice

The complaint shall state.the age and residence of
the ward, a description of the property proposed to be
sold or otherwise disposed of, a statement of the
encumbrances, if any, thereon, and the reasons why £he
‘sale or other disposition would be in the ward's best
interest. The complaint shall be verified by affidavit
made pursuant to R. 1:6-6 and have annexed thereto
affidavits of at least 2 persons, stating the situa-
tion, assessed value, if any, and fair market value of
the property proposed to be sold or otherwise disposed
of, and if real estate, of each separate lot or parcel.
If, however, the [infant] minor or incompetent owns a
fractional portion of real estate having a value not in
excess of $1,200.00 as shown by one affidavit, the
court may dispense with the requirement of a second
affidavit as to value. Unless the cdurt otherwise
orders, no notice of the action need be given to the ward.

Note: Source -- R.R..4:84-1 (second and thirdl

sentences); former R. 4:66-2 amended and rule redesig-
nated to be effective .
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S (4:66-3.] 4:94-3. Order to Sell
x Upon presentation of the complaint and affidavit
to the court, it may in its discretion require proof by
way of oral testimony or additional affidavits in sup-
port of the statements therein. If from the complaint,
affidavits and oral proofs, if any, the court is sat-
isfied that the best interest of the ward would thereby
be substantially promoted and the rights of other per-
sons interested in the property would not be harmed, it
may order the guardian or guardian ad litem to sell or
otherwise dispose of the property, or such part thereof,
as it deems proper. The order may fix the terms and
conditions of the sale or other disposition, and may
establish a price below which the property shall not be
sold.

Note: Source -- R.R. 4:84-2 (first, second,
third sentences). Amended July 7, 1971 to be effective
September 13, 1971; amended July 14, 1972 to be effec-
tive September 5, 1972; amended July 22, 1983 to be
effective September 12, 1983; former R. 4:66-3 amended

and rule redesignated to be
effective .
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[4:66-4.] 4:94-4. Bond

If a sale or other disposition is made by a guard-
ian ad litem, the proceeds thereof shall not be paid to
him or her, but to [a] the guardian who has filed a
bond in an adequate amount. The court on directing'the
sale or other disposition of property shall examine
into the sufficiency of the bond previously given by
the general guardian{,] or the special guardian for
real or personal property within this State of the
nonresident minor or incompetent, and if in the court's
judgment the same is insufficient, or if no bond has
been previously given, the court shall require [him]

the guardian or special guardian to give an additional

bond approved by [the court appointing him,] it before
the confirmation of the sale, or as [may be directed by

the court] it directs. If [he] the guardian or special

guardian was appointed by a court other than the Supe-

rior Court of New Jersey, then before the confirmation
there shall be presented a certificate of such appoint-
ing court, certifying that a good and sufficient bond,
of a stated amount, has been filed with it.

Note: Source -- R.R. 4:84~2 (fourth sentence),

4:84-3; former R. 4:66-4 amended and rule redesignated
to be effective .
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[4:66-5.] 4:94-5. Confirmation of Sale; Conveyance

The report, notice and order for the confirmation
of a sale or other disposition of property shall be in
accordance with R. 4:65-6 dealing with real estate,

except that the order to sell may dispense with a con-

" firmation of the sale in case of a private sale. 1If

the report is filed within 6 months after the hearing
or application under [R. 4:66-3] R. 4:94-3, it need not
have annexed to it affidavits as to fhe value of the
property sold. The conveyance to be made pursuant to
the order confirming sale, when duly executed and
delivered, shall vest in the purchaser as good an
estate in the property as the [infant] minor or incom-
petent person could have conveyed if at the time of the

conveyance [he] such person were of full age and sound

mind.

Note: Source -- R.R. 4:84-4; former R. 4:66-5
amended and rule redesignated
to be effective .




- 290 -

[4:66-6.] 4:94-6. Mortgage of Lands

Actions in the Superior Court undér any statute
providing for the borrowing of money on the security
of, or the exchange of, any real estate of [an infant]
a minor, incompetent or other person, shall be com-
menced by filing a verified complaint of the guardian
or other person authorized to proceed under the stat-
ute, and shall conform with the provisions of [R. 4:66]
R. 4:94 insofar as they are applicable. 1If the action
is to mortgage land, the court shall also ascertain the
manner in which it is proposed to meet the interest to
accrue upon the mortgage. 1If it appears that the best
interest of the [infant] minor, incompetent or other
person would be [prompted] promoted by selling the real
estate rather than by mortgaging it, the court in its
discretion may direct the guardian or other designated
person to takejsuch proceedings to sell the whole or
any part of the same.

Note: Source -- R.R. 4:84-5; amended July 26,
1984 to be effective September 10, 1984; fo:mer

R. 4:66-6 amended and rule redesignated
to be effective , .
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[4:66-7.] 4:94-7. Costs and Expenses of Proceedings

The costs and expenses of proceedings under
[R. 4:66] R. 4:94 shall be taxed and paid out of the
proceeds of the sale or mortgage.

Note: Source -- R.R. 4:84-6; former R. 4:66-7
amended and redesignated and amended

to be effective .
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[RULE 4:96.] RULE 4:95, MISCELLANEOUS

[PROBATE PROCEEDINGS] ACTIONS

N.B. Current R. 4:96-1 redesignated as R. 4:80-8.

[4:96-2.] 4:95-1, Order to Compel Production of

Purported Will

A summary action pursuant to [R. 4:67] R. 4:83 for
the discovery or production of any paper purporting to
be the will of any decedent, which has not been offered
for probate, may be instituted by any person in inter-
est by filing a complaint [in the Superior Court]
alleging [that he believes] a belief that any person
has the paper in his or her possession or has knowledge
of its existence or whereabouts.’ Upon the return of
the order to show cause, the court may order such per-
son to appear before it and make discovery as to his
or her possession or knowledge of the same, by the
examination of such pefson and other witnesses, and may
order any such person [having in his possession]

possessing any such paper, to lodge the same with the

court for probate.

Note: Source =-- R.R. 4:114-2. Amended July 26, g
1984 to be effective September 10, 1984; former :
R. 4:96-2 amended and rule redesignated , ;

to be effective .

g
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[4:96-3.] 4:95-2. Instructions as to Investment of Funds

Executors, administrators, guardians or trustees
applying to the court for instructions as to the
investment of funds shall bring a summary action for
such instructions pursuant to [R. 4:67] R. 4:83.

Note: Source -- R.R. 4:114-3, Caption and text
amended July 22, 1983 to be effective September 12,

1983; former R. 4:96-3 amended and rule redesignated
to be effective

|
1
i
li
i
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(4:96-4.] 4:95-3. Approval of Compromise

The complaint of the fiduciary in an action for
the approval of é compromise of a claim shall state the
nature of the claim and the circumstances justifying
the compromise, and shall have annexed to it a copy'of
the writing setting forth the terms and conditions of
the compromise. If, pending the action, the fiduciary
applies to the court for approval either of a modifica-
tion of the compromise, or of anothef compromise,
agreed upon in writing, the court shall, if satisfied
that it is in the interests of all persons interested,
approve it, provided due notice of the application has
been given to such persons.

Note: Source -~ R.R. 4:114-4; former R. 4:96-4
amended and rule redesignated

to be effective .

i
|
|
i
|
|
!




- 295 -

[4:96-5.] 4:95-4, Certificate as to Further Security;

———————

Death Act, etc.

When a payment is to be made to an administrator
for damages due under N.J.S. 2A:31-1 to 6, inclusive
([relating to] death by wrongful act) or for damages
sustained by the decedent prior to death, the adminis-
trator shall, prior to receiving payment, furnish to
the person liable a certificate of the [s]Surrogate [or
judge of the Superior Court] setting forth the amount
of the payment and certifying that the administrator
has furnished adequate security in accordance with the
statute.

Note: Source -- R.R. 4:114-5; former R. 4:96-5
amended and rule redesignated

to be effective : .
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[RULE 4:97.] Rule 4:96. [OATHS AND ACKNOWLEDGMENTS]

MISCELLANEOUS

N.B. Current R. 4:97-1 redesignated as R. 4:83-5,

[4:97-2.]1 4:96-1. Qualifications; Acceptances

Qualifications of executors and administrators and
acceptances of trusteeship and guardianship may be
taken outside this State under oath by any person
before whom depositions may be taken under R. 4:12-2
and R. 4:12-3, and when the qualification of an execu-
tor or an administrator with the will annexed is taken
outside this State, the will need not be annexed to the
qualification. Such qualifications and acceptances may
be téken within this State before any person authorized
by the laws of this-State to administer oaths.

Note: Source -- R.R. 4:115~2; former R. 4:97-2
redesignated to be effective
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[4:97-3.] 4:96-2. Renunciations

[Al1l] A renunciations] by any person named as a
fiduciary in any will or other instrument or entitled
to letters testamentary, of administration, guardian-
ship or trusteeship, shall be acknowledged before ah
officer qualified to take ackhowledgement§<of deeds, and

shall be recorded by the Surrogate as the deputy clerk

of the court.

Note: Source -- R.R. 4:115-3; former R. 4:97-3
amended and rule redesignated

to be effective _ .
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[4:99-4.] 4:96-3. Money Judgments [Rendered] in the

[Law] Chancery Division, Probate Part

When a money judgment is rendered by the [court in
a matter in the] Superior Court, [Law] Chancery Divi-
sion, Probate Part, the [s]Surrogate shall forthwith
transmit the original of the judgment to the Clerk of
the Superior Court for entry in the Civil Judgment and
Order Docket pursuant to [Rule 4:47] R. 4:101.

Note: Adopted July 11, 1979 to be effective
September 10, 1979; caption and text of former

R. 4:99-4 amended and rule redesignated
to be effective .
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[4:99-5.] 4:96-4. Notice to Surety

In any proceeding brought to review the conduct or
performance of the duties of a bonded fiduciary, the
party bringing the action shall give the-surety notice
of said [action] motion or proceeding as in the case of

an interested party.
Note: Adopted July 22, 1983 to be effective

September 12, 1983; former R. 4:99-5 amended and
rule redesignated . to be

effective .
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[4:84-2.] 4:96-5. Bond from Corporate Fiduciary

No corporation appointed as fiduciary shall be
required to give bond without surety or otherwise,

except as provided by law.

Note: Source -- R.R. 4:103-2; former R. 4:84-2

‘redesignated to be effective
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[RULE 4:98. VENUE IN PROBATE ACTIONS]

[4:98-1. Probate; Administration; Testamentary Trusts

The venue in an action in the Superior Court for
the probate of a will or letters of administration and
in all actions brought on order to show cause under R.
4:67 or on notice with relation to the estate or any
trust created by the will, shall be laid by the plain-
tiff in the county in this State in which the decedent
had his domicile at his death; or if at that time he
had no domicile in this State, then in any county in
which he left any property or into which any property
belonging to his estate may have come.]

Note: Source -~ R.R. 4:116-1; deleted
to be effective .
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[4:98-2. Guardianship of Infants and Incompetents;

Conservatorships

The venue in an action in the Superior Court for
the appointment of a guardian for an infant or an
incompetent or for the appointment of aiconservator'and
in all subsequent actions brought on order to show
cause under R. 4:67 or on notice with relation to the
guardianship or conservatorship, shall be laid by the
plaintiff in the county in the State in which the
infant or incompetent or conservatee has his domicile
at the commencement of the action; or if at that time
he has no domicile in this State, then in any county in
which there is then any property of his.]

Note: Source -- R.R. 4:116-2. Caption and text

amended July 26, 1984 to be effective September 10,
1984; deleted to be effective

"N.B. See proposed R. 4:83-4(b),
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[4:98-3. 1Inter Vivos Trusts

In any action in the Superior Court under
R. 4:81-2 for the issuance of letters of trusteeship as
to any trust not created by will, the venue shall be

laid in the county in which there is any property of

the trust estate at the commencement of the action or

in the county in which the trustee is domiciled at the

time the action is commenced. ]

Note: Source -- R.R. 4:116-3; deleted
to be effective ) .

N.B. See proposed R. 4:83(4).
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[4:98-4. Certain Plenary Actions

Where a plenary action is brought in the Superior
Court by or against a fiduciary to account for the
estate, real or personal, for which he is chargeable,
or for the construction of the will or other instrument
by which he was appointed, or for the directions of the
court as to his authority or duties, and where letters
have been issued to the fiduciary by a court of this
State, the venue in the action shall.be laid by the
plaintiff in the county in which the venue was laid in
the proceeding for the issuance of letters or if let-
ters were issued by a surrogate, then in the county in
which he received his letters.]

Note: Source -- R.R. 4:116-4. Amended July 26,

1984 to be effective September 10, 1984; deleted
to be effective .

N.B. See proposed R. 4:83(c).



el
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[4:98-5. Other Actions

The venue in all actions in the Superior Court
with relation to estates of decedents, trusts and
guardianships, other than those referred to in
R. 4:98-1 to 4:98-4, shall be laid by the plaintiff in
accordance with R. 4:3-2(a).]

Note: Source =-- R.R. 4:116-5; deleted
to be effective

N.B. See proposed R. 4:83-4(e).
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[RULE 4:99. PROBATE ACTIONS; IN GENERAL]

[4:99-1. Summary Actions

(a) Probate Part of the Law Division of the

Superior Court. Except as otherwise provided by these

rules, all actions in the Probate Part of the Law Divi-
sion of the Superior Court shall be brought in a sum-
mary manner on order to show cause pursuant to R. 4:67.

(b) Chancery Division of the Superior Court.

Actions in the Chancery Division of the Superior Court
relating to estates of decedents, trusts and guardian-
ships may be brought in summary manner, if the court so
orders. Actions on notice, inc;uding actions for the
settlement of accounts or the distribution of estates,
may be tried énd, except where theée rules otherwise
direct, proceedings may be taken as in an action
brought in a summary manner under R. 4:67 insofar as
applicable. Nothing contained in R. 4:80 to R. 4:99
shall affect the right of the Superior Court to proceed
in a plenary manner in any action.]

Note: Source -- R.R. 4:105-3, 4:117-1 (first and
second sentences); paragraphs (a) and (b) amended

July 11, 1979 to be effective September 10, 1979;
deleted to be effective
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[4:99-2. Filing of Papers

(a) Chancery Division of the Superior Court. 1In

all actions in the Chancery Division of the Superior
Court relating to estates of decedents, trusts and
guardianships, papers shall be filéd with the court
pursuant to R. 1:5-6, except that a duplicate copy of
the bond and power of attorney furnished/by any fidu-
ciary shall not be required.

(b) Probate Part of the Law Division of the

Superior Court. In all actions relating to estates of

decedents and guardianships, except those filed pur-
suant to paragraph (a), papers shall be filed with the

surrogate in the county of venue.]

Note: Source =-- R.R. 4:117-2. Former rule
amended and redesignated paragraph (a) and paragraph (b)
adopted July 11, 1979 to be effective September 10,
1979; deleted to be effective

N.B. See proposed R. 4:83-2,
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AT MM. Proposed Amendment to R. 4:101-4 -- Docketing of
\ Judgments
This rule currently contains a reference to the
county district court, which court no longer exists.
Accordingly, the Committee recommends that such ref-
erence be deleted and replaced by reference to the
Special Civil Part.
The proposed amendment to R. 4:101-4 reads as

follows:
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e 4:101-4. Docketing of Judgments; Recording of Transcript

and Other Documents

The clerk shall docket final judgments recovered or

docketed in [a county district court] the Special Civil

Part and certificates or liens filed by State or county
officers and agencies, required by law to be docketed in

[his] the clerk's officé, by entry in accordance with

R. 4:101-1 on the [c]Civil [j1Judgment and [o]Order
[d]gocket'of by binding the transcript or statement of
such certificates or judgments in books kept for that
purpose and indexing the name of the judgment debtor in

the index to the Civil Judgment and Order Docket.

Note: Source -- R.R. 4:120-5. Amended July 7,
O o 1971 to be effective September 13, 1971; amended July 22,
N 1983 to be effective September 12, 1983; amended
- to be effective .
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IT. PROPOSED RULE AMENDMENTS CONSIDERED AND REJECTED

AI

Proposed Amendment to 1:5-6 —- Filing of

Nonconforming Papers

An attorney requested that the Committee con-
sider amending the rules to prevent the Clerk of
the Superior Court from accepting for filing an
answer unaccompanied by a R. 4:6-1(d) certificate
of service after default has been entered. Anoth-
er attorney proposed that the Clerk should be re-
quired to reject nonconforming papers generally.

Rule 1:5-6(c) was amended in 1969 to require
the Clerk to file all papers presented if accompa-
nied by a fee, even if nonconforming or out-of-
time. As the Comment to the rule explains, the
Clerk, with respect to filing, should act minis-
terially; it is up to the adversary to challenge
the adequacy of the papers filed. Accordingly,
the Committee declined to recommend the proposed

rule changes.



<,

- 312 -

Proposed Amendment to R 1:6-3 —-- Time for Serving

and Filing Motions -

An Assignment Judge suggested that a rule
specifying the procedures for filing short-notice
motions would be of assistance to the bench and
bar alike. The consensus of the Committee, how-
ever, was that no such rule is needed. Short-notice
motions may be brought on leave of court only, as

R. 1:6-3 now provides.



T
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Proposed Amendment to R. 1:6-4 —- Filing Responses

to Motions

A trial judge proposed a rule amendment to
require that a copy of all answering papers to
motions be filed directly with the motion judgé.

The Committee voted not to recommend such an
amendment at this time. In most counties, attor-
neys are unaware, eight days before the return
date, when answers are due, of the identity of the
jﬁdge who will hear their motions, and so the
motions clerk would be harassed biweekly with
calls from hundreds of attorneys seeking to learn

to whom to send the answering papers.
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Proposed Amendment to R. 1:8-4 -~ Foreman

In Section I. G. of this report, the Commit-
tee proposes amending‘g. 1:8-4 to remove gender-
biased language. However, it voted against any
substantive amendment to the rule, as suggestea by
two trial judges, to provide for the situation in
which a juror is unwilling to serve as foreperson.
The Committee noted that any juror may lead the
discussion in the deliberation foom; the foreper-
son is required only to read the verdict in court.
The Committee determined not to formalize by rule
the rare situation of a juror's refusal to act as

foreperson.
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Proposed Amendment to R. 1:17-1(g) -~ Surrogates

An attorney proposed that the Committee amend

R. 1:17-1(g) to require that Surrogates be attor-

neys. The attorney was advised that his request
was beyond the Committee's authority, being a con-

stitutional matter.
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Proposed Amendment to 2:6-11 -- Time for Serving

and Filing Briefs

In appellate practice, an attorney may file a
brief on the due date along with a motion for
leave to file an overlength brief. An attorney
suggested that R. 2:6-11 be amended to include a
tolling provision, i.e., tolling the time for the
other party to file a responsive brief while the
motion is outstanding.

The Committee's position is that no rule
change is needed. If a nonconforming (i.e., over-
long) brief is submitted for filing, the time to
reply does not commence until the motion is grant-

ed or, if denied, a conforming brief is submitted.
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Proposed Amendment to R. 4:4-3 -- Service of Process

Some time ago, Philip Geron, President of
Guaranteed Subpoena Service, Inc., had written to
many Jjudges, the Administrative Director and the
Committee proposing a rule change to permit pri-
vate service of prdcess as an option for attorneys
and litigants. (At present, although there is no
legislative prohibition against private service,
the rules permit such service only with a court
order.)

Several members noted that private service
might be cheaper and more efficient than Sheriff's
service and that healthy competition might improve
Sheriff's service. However, the Committee had no
hard information on how long Sheriff's service now
takes in the various counties and had no sense
that the .bar believed such service to be ineffi-
cient. Other members observed that Sheriffs are
on the public payroll and thus may be more ac-
countable to provide efficient service than a pri-
vate company. Also to be considered is the theory
that the defendant will be more likely to be im-
pressed with the gravity of the event if service
is made by a uniformed officer.

Other points of.view were expressed: the
Judiciary's relationship with the Sheriffs may be

disrupted if the service status quo is changed;
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permitting private service may undermine the
Sheriffs' role and make them less efficient; no
change in present service procedures should be
taken until more information is obtained, perhaps
through a survey, on Sheriffs' time-to-service.
After considerable discussion, the Committee
voted against any present change in the rules to

permit the option of private service of process.
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Proposed Amendment to R. 4:4-4 —- Summons;

Personal Service; In Personam Jurisdiction

An attorney recommended that the Committee
consider amending the service rules to reconcile
an apparent conflict among Rules 4:4-4(a) (2),
4:4-2 and 4:6-1, Specifically, he suggested that
the rules be revised to state expressly that if
service is by mail, the defendant has 60 days to
answer and no default judgment éan be rendered
without personal service unless otherwise ordered
by the court.

The Committee declined to support this recom-
mendation and is of the view that no conflict

among the above-cited rules exists.



- 320 -

Proposed Amendment to R. 4:5<3 —= Answer; Defenses;

Form of Denials

An attorney suggested that the Committee re-
view the fact that the filing of an answer that
does not contest any claim contained in the com-
plaint nevertheless results in the plaintiff being
unable to proceed to judgment without first filing
a summary judgment motion. The Committee agreed
that in such a situation, i.e., where a defendant
does not contest liability, summary judgment mo-
tions could likely be avoided by settlement or
consent judgment. The Committee, therefore, de-

termined that a rule change is unnecessary.
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Proposed Amendment to R. 4:5-4 -- Affirmative

Defenses

An attorney suggested that R. 4:5-4 be amend-
ed to include the single controversy doctrine
among the affirmative defenses listed in that
rule. The Committee determined not to recommend
such an amendment, as the list of affirmative de-
fenses contained in the rule is for illustrative
purposes only and is not intended to be exhaus-
tive. (See also Section I. U. of this report for
a discussion of the Committee's views on the

entire controversy doctrine.)
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Proposed Amendment to R. 4:6-1(c) -- Extension of

Time by Consent

A trial judge brought to the Committee's at-
tention the fact that R. 4:6-1(c) requires enlarge-
ments of time to answer by consent, beyond 30
days, to be on notice by court order, on good
cause shown. The good cause requirement, however,
is apparently widely disregarded. Typically, con-
sent orders extending time to answer beyond 30
days are submitted without any certification at-
tempting to demonstrate good cause. To enforce
the requirement by returning all proposed consent
orders unaccompanied by the appropriate certifi-
cation, however, is impractical.

The Committee discussed extending the permis-
sible enlargement of time, by written consent of
the parties, from 30 days to 60 or 90 days. It
voted overwhelmingly against such an extension as
contrary to the court's interest in receiving
timely answers.

The Committee also voted against removing
from the rule the required showing of good cause.
Where a consent order is submitted without the
certification, the judge may now waive the re-
quirement, or enforce it by directing that the

good cause certification be provided.
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~ L. Proposed Amendments to Rules 4:8, 4:9, and 4:26-4 —--

Newly Joined Parties

An attorney proposed amendments to the above
rules to ensure that parties brought into an ac-
tion after the service of the original complaiht
will receive copies of all papers previously filed
or exchanged in the matter. Both judges and at-
torneys on the Committee aéreed that the difficul-
ty a late-entering party encounters in obtaining
pertinent documents is a real problem. Some han-
dle it through a noticebto produce; other examine
the court's file. The Committee agreed, however,
that no blanket, automatic requirement to provide
late-entering parties with_all documents in the
case should be embodied in the rules. First,
this would be overkill -- frequently, the late-
entering ‘party is simply not interested in and has
no need to see the reams of pleadings and other
documents that have been previously filed or ex-
changed. Second, the problem is really one of a
failure of professional courtesy -- the attorney
for a late-entering party should be able to obtain
the necessary documents through a simple telephone
call to opposing counsel.

Several members suggested that a list of doc-
uments be provided to the late-entering party,

from which counsel could determine those that he
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or she needed. Another member, a judge, stated
that the problem should be handled on a case-by-
case basis, noting that he sometimes includes in
the order permitting the addition of another party
a direction that certain documents be supplied.
The Committee determined not to recommend any

rule changes to address this issue.
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Proposed Amendment to R. 4:9-1 -- Amended and

‘Supplemental Pleadings

A trial judge recommended a revision to
R. 4:9-1 requiring that a copy of the proposed
amended pleading be annexed to the consent order
permitting the amended pleading to be filed. The
current rule, however, does not require court
approval when all parties agree to the filing of the
amended or supplemental pleading. Although the
practice in some vicinages may be for the attor-
neys to submit a consent order, the rule does not
require such an order; therefore, in the Commit-
tee's view, such an amendment would be

inappropriate.
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Proposed Amendment to R, 4:14 -- Depositions Upon

Oral Examination

An
R. 4:14
tion to

porting

attorney had proposed an amendment to
to permit the party noticing the deposi-
tape-record the proceedings in lieu of re-

and transcription by a certified shorthand

reporter. Although such a proposal might reduce

deposition transcript costs, the Committee was not

in favor of the suggested amendment. In the Com-

mittee's view, maintenance of the integrity of the

transcript and of a good working relationship with

the certified shorthand reporters are two concerns

that would override the potential cost savings.
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Proposed Amendment to R, 4:17-4 —- Interrogatories

In Section I. W. of this report, the Committee
recommends revisions to Rule 4:17-3 and 4:17-4 to
require a party propounding interrogatories to
serve the original and only two copies, and the
answering party to serve the original and one
copy. The Committee also considered a suggestion
to further amend R. 4:17-4(c) to require the
answering éarty to serve the answers upon all
other parties to the action. The rule now places
this responsibility updn the propounding party,
whé all too often fails to follow through and
serve the answered interrogatories as required.
Aftér considerable discussion, however, the Com-
mittee voted overwhelmingly in favor of leaving to
the propounding party the responsibility of serv-
ing the answered interrogatories upon all other

parties.
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Proposed Deletion of R. 4:37—2(b)-—Involuntary

Dismissal

An attorney and Committee member posited that
Rules 4:40-1 and 4:37-2(b) serve the same purpose
—-- dismissal at the close of plaintiff's case --
and apply the same standard -- denial of defen-
dant's motion to dismiss if Plaintiff has made a

prima facie case. Accordingly, he proposed that

R. 4:37-2(b) be deleted. Several members of the
Committee obsérved, however, that there are prac-
tical and philosophical differences between the
two rules. A motion for judgment at trial under
R. 4:40-1 can be made, at the earliest, only at
the close of plaintiff's case, i;g;, after proof
of damages is in. A motion under R. 4:37-2(b) for
involuntary dismissal at trial, however, can be
made after plaintiff has presented evidence on all
matters other than damages. Also, a R. 4:37-2(b)
motion may be granted without prejudice, unlike a
R. 4:40-1 motion. 1In short, R. 4:37-2(b) does not
deal with affirmative relief -- the plaintiff is
in effect non-suited, unable even to make a

prima facie case -- and thus it is conceptually

different from R. 4:40-1.
The Committee determined to retain both rules

as presently worded.
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Proposed Amendment to R. 4:42-1 -- Form of Judgment

or Order

An attorney suggested that R. 4:42-1(¢c) be
revised to eliminate the required submission of a
stamped, self-addressed envelope with all formé of
orders or judgments. Based upon the experience of
Committee members, the situation described in the
attorney's letter {i.e., 100 unused, stamped enve-
lopes in one court file) was coﬁsidered not at all
representative of the practice throughout the
state. The Committee is satisfied that the re-
quired submission of stamped envelope is appropri-

ate, and that a rule revision is unnecessary.
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Proposed Amendments to R. 4:43-2 - Final Judgment

by Default

A trial judge suggested that R. 4:43-2(b) be
amended to allow the entry of default judgmenﬁs in
deficiency matters upon affidavit in lieu of ab-
pearance by the plaintiff in court. The Committee
had considered this issue in the 1986-87 term, and
recommended that the rule be revised to require
the appearance of plaintiff in court, on an appli-
cation for a deficiency judgment. The Court de-
clined to adopt the recommended amendment, being
of the view that whether the plaintiff appears at
the hearing or submits proofs by affidavit is with-
in the discretion of the court.

It was also suggested, again by a trial

judge, that R. 4:43-2(b) be amended either to re-

" quire evidence of liability at the proof hearing of

a case involving the issue of comparative negli-
gence, or to require notice to the defendant even
if the application for default judgment is brought
within six months of the entry of default. The
Committee, however, determined that the rule
should not be changed, as the issue of the adequa-
cy of proofs supporting a judgment is one of sub-

stantive law.



e
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Proposed Amendment to R. 4:67 —=- Summary Actions

Ronald sSturtz, Esg., chairman of the Equity
Jurisprudence Committee of the Essex County Bar
Association and pPrincipal drafter of the New
Jersey Alternative Procedure for Dispute Resolu-
tion Act (N.J.S.A. 2A:23A-1 et seq.), had proposed
various amendments to R. 4:67 to accommodate the
provisions of the act. |

After discussion, the Committee agreed that
no amendments to R. 4:67 are necessary. That rule
now provides adequately for the many summary pro-
cedures authorized by statute; to single out one
particular statutory scheme and amend the rule to

provide for it alone could generate confusion.
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Proposed Amendment to R. 4:69 -- Prerogative Writs

An attorney suggested that R. 4:69 be amended
to incorporate the réquirements of Rules 2:5-3 and
2:5-4(b), in order to clarify the respective obli-
gations of the parties as to whether a transcript
of the agency decision should be ordered, who
should‘order it, and what other matters should be
included in the record. The Committee determined
that the problematic situation described by the
attorney, i.e., delay in prerogative writ actions
due to confusion over ordering transcripts, should
not arise when only a few judges within a vicinage
handle such matters. The nature of the problem
was determined to be within courthouse management

and not within the language of R. 4:69.
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Proposed Amendment Imposing Sanctions for

Frivolous Litigation

Legislation permitting the recovery of attor-
ney's fees in a civil suit when the legal position
of the losing party was not justified (L. 1988,

Cc. 46) became effective on December 25, 1988.
The Committee discussed whether it should draft
and propose court rules in accordance with this
legislation.

In the Committee's view, the legislation may

be unconstitutional in light of Winberry v.

Salisburz. It determined, therefore, that any
drafting of implementing court rules must await
judicial construction of the legislation and a

determination of its constitutionality.
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Proposed Amendment to Prohibit Ex Parte Orders

Against the AOC for Payment of Fees

In a recent drunk driving case, the trial
judge, on remand, ordered that the AOC pay the
costs of defendants' experts, in a challenge to
the admissibility of breathalyzer evidence. At
its October 1989 Administrative Conference, the
Supreme Court authorized the AOC to pay the ex-
perts' fees and costs, but expréssed concern that
the AOC, which was not a party to the proceeding,
had an ex parte order entered against it. To en-
sure that there is no repetition of this situa-
tion, the Court suggested that a rule be drafted
prohibiting the ex barte assessment of fees
against the AOC.

The Committee unanimously agreed that a court
rule would not be the most effective or appropri-
ate way to handle this type of situation. It was
thé Committee's thought that when a case is re-
manded for the factual testing of a substantial
public question, the remand order itself should
designate who should bear the expense or specify
that a post-~judgment hearing be held for that pur-
pose. The Committee chair has drafted a letter to
the Administrative Director articulating the Com-

mittee's position.
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OTHER RECOMMENDATIONS

Administrative Directives Affecting Practice

An attorney had recommended that all Notices
to the Bar and Administrative Directives affecting
practice, other than those of a temporary nature,
should be codified into the Rules of Court or
otherwise collected in a form readily accessible
to lawyers. The Committee was advised that a com-
pilation of Administrative Directives is being pre-
pared by the Administrative Office of the Courts
and is currently being reviewed by the Assignment
Judges.

With respect to Administrative Directives,
the prevailing position of the Committee is that
any directive affecting the practice of law, law-
yer conduct, or any other subject within the
Court's constitutional rule-making power should be
promulgated only by formal rule amendment.

Another view is that such directives as are
adopted be given a limited effective period and,
if it is subsequently determined that a directive
should be continued, it would then be incorporated
into the rules. Still another approach might be
that all directives be codified and distributed
through a loose-leaf service similar to the New

Jersey Administrative Code. This approach would
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necessarily impose a discipline of periodic update
and review.

Although the Committee is not unanimous as to
the approach that should be taken, its members are
uniformly concerned that, as an integrated State
court system, we are losing the uniformity of prac-
tice that makes a multi-county practice, the norm
for most of the bar, both possible and workable.
The Committee is also concerned that the "rules of
the game" are not equally accessible to all prac-
titioners. Accordingly, it strongly recommends
that an administrative policy be developed to
address these problems and stands ready to offer

any assistance possible in such an undertaking.
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MATTERS HELD FOR CONSIDERATION

A.

Filing and Service by Fax

A subcommittee was established to study fax
usage in the courts of other jurisdictions and its
possible application in New Jersey. Based on the
subcommittee's findings, the Committee notes that
there are numerous advantéges and disadvantages to
fax usage. The primary advantages, of course, are
convenience and speed. The main disadvantages
stem from some limitations of the technology and
the fact that the burdens of service now properly
upon the generating party come to be shared by the
recipient when fax is used.

In the view of the Fax Subcommittee, the day
has not yet come to permit filing or original ser-

vice by fax. Interlocutory service by fax, how-

.ever, may be feasible. The Committee as a whole

expressed reservations about recommending that fax
service be permitted. Harold Sherman, a committee
member who is also president of the Civil Trial
Bar Section of the State Bar, noted that the Bar
is interested in exploring the possibility of fax
service, and that this issue will be on the agenda
for the Section's consideration in early 1990.
Accordingly, the Committee determined to defer any
recommendation on fax service until the Bar's

position is articulated.
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Subcommittee on Appointment of Attorney~Trustees

In the 1988 term, a subcommittee was estab-
lished to consider the effectiveness of R. 1:20-12
in a "catastrophic" situation, i.e., when an
attorney-trustee appointed under the rule is faced
with managing a large number of very complex and/
or disorganized files of a suspended, disbarred or
deceased attorney. The subcommittee, which
included three State Bar represéntatives, studied
the problem and sought the views of the Clients'
Security Fund (CSF), the Office of Attorney Ethics
(OAE) , and the Administrative Office of the Courts
(AOC) as to how the difficulties encountered by an
attorney-trustee might be be handled.

The subcommittee continues to study the issue.
The major problem to be resolved is that of cost
-- who will pay for out-of-pocket expenses of
attorney-trustees, how should attorney-trustees be
compensated for their time and effort, and, in a
situation where an attorney with a substantial
practice leaves it in disarray, who will under-
write the costs of the team of persons -- clerical
staff and paralegals, as well as the appointed
attorney-trustee -- needed to unravel the files and
deal with clients?

It is hoped that these cost issues can be
resolved in the near future through a meeting of

the subcommittee chair with the heads of the

interested judicial offices (e.g., CSF, OAE, AOC).
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Subcommittee on Renotice Requirements of Adjourned

Sheriff's Sale

In the previous term, the Committee estab-
lished a subcommittee to consider what rule or
legislative amendments, if any, are appropriate in

light of the decision in First Mutual Corporation

V. Samojeden, 214 N.J. Super. 122 (App. Div.

1986). That opinion holds that Rules 4:65-2 and
4:65-4 implicitly entitle interested parties to
actual knowledge of the adjourned date upon which
a sheriff's sale occurs. The opinion notes that
statutes of both Pennsylvania and New York provide
for formal renotice of the postponed date of the
sheriff's sale.

The subcommittee has considered the problem
and will prepare proposed rule amendments for the

Committee's consideration in the next term.
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Judiciary Style Manual Subcommittee

A subcommittee, under the chairmanship of
Judge Skillman, is continuing its work on revising

and updating the Judiciary Style Manual.
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Mental Commitments Subcommittee

Section I. KK. of this report discusses the
Committee's endorsement of the Mental Commitments
Subcommittee's broposal to amend R. 4:74-7 in
order to provide judicial review to those patiénts
who seek to change their status from involuntary
to voluntary, as well as to those who are admitted
voluntarily through a screening service. (See the
report of the Mental Commitments Subcommittee,
which appears as Appendix D to this report.)

The Committee, however, expressed concern
about the subcommittee's recommendation to require
periodic judicial review for all voluntary
patients, which concern centered on the issues of
privacy rights of voluntarily admitted patients
and the obligation of hospitals and institutions
to keep patient information confidential.

The Committee referred the question of peri-
odic judicial review of voluntary patients back to
the subcommittee for further study in the next
term. The subcommittee will also look into the
issue of commitment of juveniles, as recent legis-
lative changes have removed all statutory under-

pinning for this procedure.
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Proposed Amendment to R. 1:21-1(a) -- Bona Fide

Office

An attorney proposed that R. 1:21-1(a) be
amended to specify what constitutes a "bona fide
office" staffed by a "responsible person." Com-
mittee members agreed that questionable bona fide
office situations do arise fairly frequently, but
suggested that the Office of Attorney Ethics or
the Advisory Committee on Professional Ethics may
be a more suitable forum to handle such problems.
Harold Sherman, a Committee member who is also the
current president of the State Bar's Civil Trial
Bar Section, will take this matter up with the Bar

and report back to the Committee in the next term.
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P VI. MISCELLANEOUS MATTERS

A. Proposed Amendment to R. 1:6-2 -- Form of Motion;

Hearing
An appellate judge suggested amending

R. 1:6-2 to require parties to list each pleading,
document or discovery item (e.g., interrogatories,
depositions, etc.) relied upon in their moving or
opposing papers. ‘

The Committee referred this issue to the

Committee on Civil and Family Motion Practice.
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Proposed Amendment to R. 1:11-3 -- Termination of

Responsibility in the Trial Court; Responsibility

on Appeal

In response to a recommendation by the Office
of the Public Defender, the Criminal Practice Com-

mittee drafted a new subsection to R. 1:11-3,

‘delineating the responsibility of trial counsel to

appellate counsel. The proposed amendment would
require the trial attorney to provide the appel-
late attorney with all information and documents
necessary to perfect the appeal.

The Committee as a whole was of the view that
new counsel taking an appeal is entitled to the
file. RPC 1.16(d) states this principle as an

ethical obligation. Accordingly, the Committee

- determined that there is no need to amend

R. 1:11-3 as proposed. This view was transmitted

to the chair of the Criminal Practice Committee.
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Proposed Amendment to 1:21-1(e) -- Appearances

Before Office of Administrative Law

The Office of Administrative Law (OAL) had
requested that R. 1:21-1(e) be amended specifi-
cally to authorize representation, without fee, by
non-lawyer education specialists in special edu-
cation hearings before the OAL. The OAL believes
such an amendment is necessary in light of the

decision in Arons v. New Jersey Board of Education,

842 F.2d 58 (3rd Cir. 1988), which renders repre-
sentational se:vices by education specialists
impermissible under R. 1:21-1(e) as it is cur-
rently written.

This proposal was presented to the Committee
as a supplemental agenda item at its final meeting
of the term. Members felt that the issue raised
is extremely important, but that time constraints
prevented the thoughtful consideration it deserved.
Rather than defer in-depth review of OAL's request
to the next term, which would necessarily delay
response to an issue requiring prompt review, the
Committee has presented the matter directly to the

Supreme Court.
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Proposed Amendment to R. 2:6-1(b)

An attorney proposed an amendment to
R. 2:6-1(b) for the purpose of simplifying the
language of the second sentence of the rule. The
Committee referred this proposal to the Appellate
Division Rules Committee, which did not support

the suggested changé.
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Proposed Amendment to R. 4:42-8 —-- Costs

An attorney proposed amending R. 4:42-8(c) to
require that when an expert seeks fees for aid and
assistance in a case by means of a certification
and does not testify in court, a copy of that
expert's license or other proof of professional
accreditation be submitted. As this issue tends
to arise most commonly in a family law context,
the Committee agreed to refer it to the Family

Practice Committee.
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Proposed Amendment to R. 4:46-1 -~- Summary Judgment

An attorney had suggested that R. 4:46-1 be
amended to cure the apparent inconsistency of
allowing a cross-motion for summary judgment to be
filed only eight days prior to the return date
(leaving only four days to file a reply), while
requiring that twenty-eight days' notice be given
with respect to the initial motion.

The Committee agreed to refer this issue to

the Committee on Civil and Family Motion Practice.
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Proposed Amendment to N.J.S.A. 39:6A-25 —-— PIP

Claims

An Assignment Judge recommended language
changes to N.J.S.A. 39:6A-25 to indicate clearly
that contractual actions falling within the ambit
of PIP claims would not be subject to mandatory
arbitration.

The Committee referred this suggestion to the
AOC's Legislative Analysis Unit for review and

recommendation.
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Report of Committee on Civil and Family Motion

Practice

The Committee on Civil and Family Motion
Practice submitted to the Civil Practice Committee
a draft of its final report, for review and coﬁ—
ment. After extensive discussion of the report at
two meetings, the Committee endorsed the majority
of the recommendations presented. The Committee
also supported the exercise of judicial discretion
and flexibility in dealing with the needs of par-
ticular motions, and expressed the view that the
entire subject of judicial management of motions
should be offered as a course at the Judicial Col-
lege or at the new judges' orientation program.
The major areas of the Committee's disagreement
with the report were the proposal for differenti-
ated motion management and the Motion Committee's
endorsement of the procedural approach followed by
Federal Judge Lechner.

The Committee's views were relayed to the

Committee on Civil and Family Motion Practice.
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Report of the Committee on Masters and Hearing

Officers

The Committee reviewed the report of the Com-
mittee on Masters and Hearing Officers and spe-
cifically its two-pronged recommendation: the’
first, to relax R. 4:41 (References) to permit the
appointment of masters without prior approval by
the'Chief Justice; and the second, to establish on
a pilot basis a judicial commissioner program.

The Committee discussed these recommendations
at length, over the course of several meetings.
With respect to the proposal to relax R. 4:41, the
Committee endorsed the expanded use of masters
Qhere all pafties consent, but expressed reserva-
tions about the appointment of a master over the
objections of a party. The Committee's views on

this proposal were transmitted by letter to the

" staff of the Committee on Masters and Hearing

Officers in December 1988.

With respect to proposal to institute a
judicial commissioners pilot program, the concerns
and questions of the Committee as a whole and of
individual members were transmitted by letter to

Masters Committee staff in April 1989.
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Review of Pre-proposed Office of Administrative

Law Rule

The Committee was asked to review a pre-
proposal of an OAL rule that was drafted in
response to the 1989 revision of R. 2:5-3, That
revision set out new procedures governing the
production and filing of transcripts of court
proceedings. The OAL sought to conform its
requirements to those of the court rule.

The Committee delegated the task of respond-
ing to the OAL to a small group of its members who
are Appellate Division judges. Comments were

prepared and transmitted to the OAL in July 1989.
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PLEASE BE ADVISED that a motion has been made in
the above entitled matter seeking to
dismiss your complaint
suppress your answer

|

|

|

|

|

|

|

|

|

dismiss your counterclaim
} for your failure to answer the interrogatories of the

in this matter.

Said motion will be heard on the day of

19 at 9:00 a.m. before the Superior

Court of New Jersey, Division,

County, at the

Courthouse, : , New Jersey,

before Judge .

You have the right to appear and be heard at this

time and place.

Attorney for

Very truly yours,
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I was delegated to draft the statement of reasons for the Committee's vote
at the December meeting to propose an amendment to R. 4:42-9(a) (6),
enlarging the circumstances under which insurance companies would be

obligated to compensate policy-holders for legal fees.

Here it is. Since I will not be able to attend the January meeting,
I leave revisions to the Committee's pleasure. I have already solicited

input from several members who voted with the majority.

Very truly yours,
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Enclosure .
cc: Honorable Sylvia B. Pressler, Chair, with enclosure
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The Comrittee received a camplaint from an attorney who
had been forced to sue an instrance company to recover a $1000 claim
under autamobile comprehensive coverage, and felt it unfair that under
R. 4:42-9(a)(6) his client had to bear the cost of the litigation.

The campany never gave a reason for its refusal to pay and then moved
to vacate the judgment after it lost. Members of the Committee
reported numerous similar cases. The present Rule provides fees only
to successful claimants upon a liability or indemnity policy. The
Committee debated whether the Rule should be amended to provide for
payment of attorneys fees to policyholders who successfully pursue
first-party claims against their insurance companies. By a large
majority, the Cammittee concluded that it should be.

The Committee recognizes that under the "American Rule"
each litigant bears its own legal costs unless otherwise provided by
centract or law, but the majority felt that suits by policyholders
against insurance companies should be treated differently. In most
consumer transactions, the creditor drafts the contract and provides
for payment of its legal fees in case of default by the debtor, but
insurance policies are drafted by a prospective debtor, the insurer,
while the consumer, the prospective creditor, has no opportunity to
insert protective clauses. The comnittee also recognizes that
insurance companies are particularly practiced in the use of the legal
system and have an economic advantage over most policyholders.
insurance canpanies have veeu neld tu a special, Liduciary
relationship vis-a-vis their policyholders. On a substantive level,
the consumer is buying a certain amount of protection and it seems
fair that he or she get that amount in case of a loss, undiminished by
litigation costs. This is especially important when the claim is
small; otherwise the company's refusal to pay will force the
policyholder to abandon it.

The Comnittee considered whether the enactment of NJSA
2A:15-59.1, providing sanctions for frivolous litigation, would
resolve the problem and concluded that it will not. It is expected
that courts will reserve the application of that law for the most
extreme cases, and be reluctant to order relief for policyholders if
the insurance campany can offer any legal or factual support for its
position, however slim. Rule 4:42-9, on the other hand, does not
require a finding of bad faith by the company, Kistler v. N.J. Mfrs.
Ins. Co., 172 N.J. Super. 324 (App. Div. 1980). The court may
consider all attendant circumstances, a more flexible standard.

The Committee considered the argument that awards of fees
to litigants who have to sue for coverage would be passed on to other
consumers through higher premiums, but the Camnittee considers that
spreading risks is a legicimace aspec: of insuzance. The alternative,
having only policyholders who are forced to sue bear all of the costs,
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seems less equitable. If fee awards did result in higher premiums,
campanies with better claim processing procedures would gain a
campetitive advantage over those that routinely deny meritorious
claims just to gain time or discourage claimants. The Committee
further hopes that the necessity of paying consumers' fees would deter
companies from denying claims arbitrarily, and either keep such cases
out of the courts entirely or cause them to settle at an earlier

stage.



SUPREME COURT OF NEW JERSEY

CIVIL PRACTICE COMMITTEE

R. 4:42-9(a) (6) Minority Report®

In 1985, the Supreme Court Committee on the Award of
Counsel Fees on Insurance Claims ("King Committee")' issued its
report recommending that R. 4:42-9(a)(6)2 not be amended to
permit insureds to recover counsel fees in successful litigation
against insurance carriers on claims under policies other than
liability and indemnity policies.® The King Committee reported,

inter alia, that "no real ground swell in favor of expanding

*Because of the time lag between the initial circulation of
this minority report among the members of the Civil Practice
Committee and the ultimate submission of the minority report to
the Supreme Court at the end of the two-year rules cycle, the
original minority report fails to reflect case law and statutory
developments, as well as the Committee's drafting history of the
proposed R. 4:42-9(a)(6), during the interim period. For the
benefit of the Supreme Court, the reporter for the minority
report has updated the minority report to reflect current
developments. Alterations to the original minority report are
shown in bold print. As revised, the minority report is current
through L.1989, c.193, 117 N.J. 239, and 236 N.J. Super. 504.

'The King Committee was chaired by the Hon. Michael Patrick
King, P.J.A.D., and had as its members Delia V. Edoga, Esq.,
Arthur S. Goldstein, Esq., Leonard Meyerson, Esq., and Francis H.
Wolff, Esq.

’R. 4:42-9(a) (6) provides that counsel fees may be taxed as
costs "[iln an action upon a liability or indemnity policy of

insurance, in favor of a successful claimant".

3Report of the Supreme Court Committee on the Award of

Counsel Fees on Insurance Claims, Sept. 17, 1985 (hereinafter
"King Committee Report"), reprinted without appendices in 117
N.J.L.J. 33 (Jan. 9, 1986), and appended hereto as Exhibit A.



counsel fee awards" existed.® The Supreme Court, in accofdance
with that recommendation, di& not amend R. 4:42-—9(a)(6).5

In the four years that have passed since the King
Committee Report was issued, there still has been no ground swell
of support in favor of the proposed amendment to R. 4:42-9(a) (6).
What has prompted this proposal is a complaint from an attorney

whose client was denied counsel fees after successfully

‘King Committee Report, p. 3.

Guarantee Ins. Co. v. Saltman, 217 N.J. Super. 604, 612 n.2
(App. Div. 1987); Enright v. ILubow, 215 N.J. Super. 306, 312-13
(App. Div.), certif. den., 108 N.J. 193 (1987); No Expansion of
Counsel Fees in First-Partv Claims Supreme] Court Says, 117
N.J.L.J. 783 (June 12, 1986). 1In 1983, the Civil Practice
Committee, after soliciting public comment (111 N.J.L.J. 134
(Feb. 10, 1983)), recommended to the Supreme Court that R.
4:42-9(a) (6) be amended to permit counsel fees to successful
claimants in first-party insurance actions. Report of the Civil
Practice Committee, June 16, 1983, reprinted in 111 N.J.L.J. 670
(June 16, 1983), and in relevant part appended hereto as Exhibit
B. The recommended amendment was not adopted by the Supreme
Court.

This issue has been before the Supreme Court, in the context
of actual litigation, on at least four occasions during the last
six years. 1In Juné 1983, an equally-divided Court affirmed the
Appellate Division's ruling that counsel fees are not recoverable
in first-party actions. Vesley v. Cambridge Mutual Fire Ins.
Co., 93 N.J. 323 (1983), aff'g, 189 N.J. Super. 521 (App. Div.
1981). 1In May 1986 and June 1987, the Court declined to review
the issue. Enright v. Lubow, 202 N.J. Super. 58, 83-84 (App.
Div. 1985) (following Vesley), certif. den., 104 N.J. 376 (1986),
adhered to on reconsideration, 215 N.J. Super. 306 (App. Div.),
certif. den., 108 N.J. 193 (1987). The issue is presently before
the Court. Walker Rogge, Inc. v. Chelsea Title & Guaranty Co.,
222 N.J. Super. 363, 376-77 (App. Div.) (following Enright),
certif. granted, 110 N.J. 513 (1988); 122 N.J.L.J. 668 (Sept. 15,
1988) (listing as an issue on appeal in Walker Rogge: "Was
plaintiff entitled to recover counsel fees?"). Because the
Supreme Court subsequently reversed the judgment in favor of the
insured in Walker Rogge, the Court did not address the R.

4:42-9(a) (6) issue. Walker Rogge, Inc. v. Chelsea Title &

Guaranty Co., 116 N.J. 517 (1989).
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prosecuting a first-party action.® The attorney candidly
recognized that the trial court, in denying the request for
counsel fees, had properly relied upon Kistler v. New Jersey
Manufacturers Ins. Co., 172 N.J. Super. 324 (App. Div. 1980), an
opinion that was extant in 1983 and 1985 when the Supremg Court
declined to amend R. 4:42-9(a)(6).7

It is respectfully submitted that no‘adequate reason
has been put forth to justify a proposed amendment that has twice
been passed over by the Supreme Court, that the reasons advanced
in the majority report are seriously fla&ed, and that, if
anything, developments over the past four years further support

retaining the status guo.

*When public comments were solicited in 1983, one attorney
questioned whether "there are any statistics dealing with the
frequency and outcome of first-party suits against insurance
companies." As was the case in 1983, the proponents of the
proposed amendment to R. 4:42-9(a) (6) have not come forward with
any such statistics. See Cohen v. Allstate Ins. Co., 231 N.J.
Super. 97, 102 (App. Div.) ('"We cannot properly base a
determination of unconscionability on unsubstantiated impressions
and personal intuition. Evaluation and adjustment of the
competing public and private interests are best left to the
legislative and administrative processes."), certif. den., 117
N.J. 87 (1989). Indeed, the only statistics in the record were
submitted in 1983 by an insurer. The insurer noted that of the
2.3 million claims filed by its 4.6 million New Jersey-insured
residents in 1982, only 63 claims (0.003%) resulted in lawsuits.
None of these claims were ever tried, all having been settled or
dismissed. These statistics hardly suggest that there is a need
to amend R. 4:42-9(a) (6).

7§gg Ellmex Const. Co. v. Republic Ins. Co., 202 N.J. Super.
195, 214 (App. Div. 1985) ("The language of R. 4:42-9(a) (6) is
unambiguous and needs no interpretation. A pronouncement of
legal principle by our Supreme Court on a question such as this,
whether by rule or decision, is final and binding. The denial of
counsel fees to plaintiff is affirmed."), certif. den., 103 N.J.
453 (1986).




I.

The majority report, at 92, appropriately recognizes
that New Jersey follows the "American Rule". As the Supreme
Court recently observed in Coleman v. Fiore Bros., 113 N.J. 594,
596 (1989):

In New Jersey, we accept, as do most

other courts, the premise of the American

Rule that ordinarily society is best served

when the parties to litigation each bear

their own legal expenses.

Nonetheless, the majority report identifies several overlapping
factors that the majority deem sufficient to warrant the
availability of counsel fees in all insurance litigation and only
against the insurer and not the insured.

First, the majority report, at €2, states:

In most consumer transactions, the creditor

drafts the contract and provides for payment

of its legal fees in case of default by the

debtor, but insurance policies are drafted by

a prospective debtor, the insurer, while the

consumer, the prospective creditor, has no

opportunity to insert protective clauses.

The distinction drawn in the majority report is one
without substance. The issue is not one of debtor versus

creditor but is one of relative bargaining power. In consumer

transactions, it is the creditor who dictates the terms of the

8§§g also Alyeska Pipeline Service Co. v. Wilderness
Society, 421 U.S. 240, 247 (1975) ("having considered [the]
origin and development [of the American Rule], we are convinced
that it would be inappropriate for the Judiciary, without
legislative guidance, to reallocate the burdens of litigation in
the manner and to the extent urged by respondents").

4




agreement, with essentially minimal oversight by the Legislature’
or the Judiciary.10 In consumer insurance transactions, it is
the insurer who dictates the terms of the policy, but with
extensive oversight exercised by the Legislature,'' the

Department of Insurance,12 and, to a lesser extent, by the

’Certain State legislation provides a degree of protection
against overreaching in consumer transactions. See, e.q.,
N.J.S.A. 12A:2-302 (unconscionability standard of the U.c.c.);
N.J.S.A. 12A:1-203 (good faith standard of the U.C.C.); N.J.S.A.
56:8-1 et seq. (Consumer Fraud Act); N.J.S.A. 56:12-1 et seq.
(Plain Language Law).

see, e.g., Shell 0il Co. v. Marinello, 63 N.J. 402, 408
(1973) ("Where there is grossly disproportionate bargaining
power, the principle of freedom of contract is non-existent and
unilateral terms result. 1In such a situation courts will not
hesitate to declare void as against public policy grossly unfair
contractual provisions which clearly tend to the injury of the
public in some way."), cert. den., 415 U.S. 920 (1974) ;

Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 404 (1960);
Kugler v. Romain, 58 N.J. 522, 543-44 (1971). See generally
Calamari & Perillo, The Law of Contracts, §§9-37 to 10-5 (34 ed.

1987) .

"Por example, the Legislature had dictated that insurance
policies be written in a manner and contain numerous provisions
that protect the consuming public. See, e.q., N.J.S.A. 17:28-1.1
to -2; N.J.S.A. 17:28-5; N.J.S.A. 17:29C~1; N.J.S.A. 17:35-13;
N.J.S.A. 17:35-27; N.J.S.A. 17:35-29; N.J.S.A. 17:35C-2: N.J.S.A.
17:36-5.20; N.J.S.A. 17:45-5 to -6; N.J.S.A. 17:46C-6; N.J.S.A.
17:48-6 to -6d; N.J.S.A. 17:48A-5 to -7b; N.J.S.A. 17:48C-8;
N.J.S.A. 17B:17-21; N.J.S.A. 17B:25-2 to -14; N.J.S.A. 17B:25-19
to -20; N.J.S.A. 17B:26-2 to -27; N.J.S.A. 17B:26~45; N.J.S.A.
17B:26A-2; N.J.S.A. 17B:27-10 to -23; N.J.S.A. 17B:27-33 to
-46.1c; N.J.S.A. 17B:27-51.12; N.J.S.A. 34:15-83 to -86; N.J.S.
39:6-48; N.J.S.A. 39:6A-3 to -4; N.J.S.A. 39:6B-1; and N.J.S.A.
56:12-2 & =-10.

A.

2consumer insurance contracts must be submitted to the
Commissioner of Insurance before being initially issued to the
public and the Commissioner has the statutory obligation to
disapprove any contract that "contains provisions which are
unjust, unfair, inequitable, misleading, contrary to law or to
the public policy of this State". N.J.S.A. 17B:25-18(h). Accord
N.J.S.A. 17B:26-1(h); N.J.S.A. 17B:27-25(g); N.J.S.A.

(continued...)
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Judiciary.13 Thus, the consumer purchasing insurance has far
superior protection than does the consumer in other non-
commercial transactions.
II.
A second reason put forth in the majority report, at
2, in support of the proposed rule singling out insurers is
that:

On a substantive level, the consumer is
buying a certain amount of protection and it
seems fair that he or she get that amount in
case of a loss, undiminished by litigation
costs. This is especially important when the
claim is small; otherwise the company's
refusal to pay will force the policyholder to
abandon it.

12(...continued)
17B:27-49(g):; N.J.S.A. 17:36=~5.15; N.J.S.A. 17:35-26; N.J.S.A.
17B:28-5(a) (i); N.J.S.A. 17B:28A-4; N.J.S.A. 17B:29-7(e):;
N.J.S.A. 17:46A-8; N.J.S.A. 17:46C-6(a)(3); N.J.S.A. 17:48-1.7;
N.J.S.A. 17:48A-9; N.J.S.A. 17:48C-14; N.J.S.A. 17:48D-9;
N.J.S.A. 17:28-1.1(a); N.J.S.A. 17:28-1; N.J.S.A. 39:6A-3;
N.J.S.A. 39:6A-4; N.J.S.A. 39:6B-1; and N.J.S.A. 39:6A-20.

Psee, e.q., Sparks v. St. Paul Ins. Co., 100 N.J. 325,
335-36 (1985) ("The doctrine that courts do not lightly 1nterfere

with freedom of contract must be applied cautlously and
reallstlcally with regard to complex contracts of insurance,
since such contracts are highly technical, extremely difficult to
understand, and not subject to bargaining over the terms. They
are contracts of adhesion, prepared unilaterally by the insurer,
and have always been subjected to careful judicial scrutiny to
avoid injury to the public. * * * The recognition that
insurance policies are not readily understood has 1mpelled courts
to resolve ambiguities in such contracts against the insurance
companies. * * * This recognition has also led courts to
enforce unambiguous insurance contracts in accordance with the
reasonable expectations of the insured."); Dancy v. Popp, 114
N.J. 570 (1989) (claim for reformation of insurance policy not
precluded by insured's failure to read policy where there was
evidence that agent was aware of insured's inability to read and
declaration provision was in fine print and inconspicuous).

6



This argument fails, however, because it is applicable to all
consumer transactions and tort actions, not just insurance
transactions. As one commentator has observed, the "inequity" of
the American Rule extends to all litigants who are not made whole
because part of their recovery must be paid to their attorneys:

So long as the prevailing party is not
allowed to recover his attorney's fees from
the defaulting or negligent party, he will
remain to that extent uncompensated for the
detrimental consequences of an injury caused
through no fault of his own, and the term
"compensatory damages" will remain a misnomer
under any possible viewpoint.™

And as Professor Mueller has commented:

Two factors combine to bring about the
modern consumer's lack of effective legal
power when be [sic] buys a product which is
faulty but does not cause physical injury.
Both of them stem from the fact that he is a
little man in the scheme of things. First,
there is an all-pervasive difficulty: our
machinery of justice is simply not designed
for easy use by the average citizen with a
minor claim of any kind. If anything, it is
designed to discourage him. He is not apt to
know a lawyer and he does not particularly
want to know one. And if he does muster up
his courage and finds a lawyer, he will
almost surely discover that his small claim
is of no interest to that lawyer unless he is
prepared to guarantee what to him will seem a

149 Speiser, Attorneys' Fees, §12:8, p. 481 (1973), quoting
Stirling, Attorney's Fees: Who Should Bear The Burden?, 41 Cal.
State Bar J. 874, 875 (1966). In commenting on the fact that
counsel fees are not awarded under Article Two of the Uniform
Commercial Code, Professors White and Summers observed that
"[a]ny economist or accountant readily recognizes that the
attorneys' fees a seller incurs when recovering his basic damage
award are an incidental expense that ought to be recoverable." 1
White & Summers, Uniform Commercial Code, §7-16, p. 382 (3d
pract. ed. 1988). Thus, counsel fees are not deemed a part of
the make-whole remedial purpose of the Uniform Commercial Code.
N.J.S.A. 12A:1-106.




preposterous sum. Even in those localities

where small claims courts are supposed to be

readily available, the use of the law remains

a mysterious and a frightening prospect for

the average citizen. It is especially

frightening for the below-average citizen,

for "the poor man looks upon the law as an

enemy, not as a friend. For him the law is

always taking something away."™

I1T.

A third reason set forth in the majority report, at 92,
is that "insurance companies are particularly practiced in the
use of the legal system and have an economic advantage over most
policyholders." The short response to this argument is that most
large corporations, insurance and otherwise, are, by necessity,

16 Yet these non-insurance

well practiced in the legal system.
corporations are not being singled out for special treatment by
the Civil Practice Committee.
Iv.
A fourth reason proffered in the majority report, at
€2, in support of the proposed amendment is that "[i]nsurance

companies have been held to a special, fiduciary relationship

vis-a=-vis their policyholders." While it is true that insurers

15Mueller, Contracts of Frustration, 78 Yale L.J. 578-=79
(1969) (footnotes omitted).

It should be noted that even small businesses have a need
to develop expertise in the legal system. For example, the owner
of a modest-sized apartment complex must be well practiced in the
procedural and substantive nuances of the Anti-Eviction Act,
N.J.S.A. 2A:18-61.1 et seqg. See, e.gqg., A.P. Development Corp. v.
Band, 113 N.J. 485 (1988) (examining the impact of course of
dealings between landlord and tenant on the right of the former
to evict the latter).




owe a fiduciary duty to their insured in certain ciréumstances,"
it is equally true that insurers do not owe their insureds a
fiduciary duty when resolving coverage and quantum-of-benefits
issues in first-party actions.'®

V.

The majority report, at ¢3, also rejects the contention
that the recently-enacted New Jersey "Rule 11", N.J.S.A.
2A:15-59.1 (L.1988, c.46),19 would protect insureds from insurers
who refuse to pay clearly meritorious claims:

It is expected that courts will reserve the

application of [N.J.S.A. 2A:15-59.1) for the
most extreme cases, and be reluctant to order

17See, €.d., Rova Farms Resort v. Investors Ins. Co., 65
N.J. 474, 492~96 (1974); American Home Assurance Co. v. Hermann's

18Pierzga v. Ohio Casualty Group, 208 N.J. Super. 40, 44
(App. Div.), certif. den., 104 N.J. 399 (1986) ; Kubiak v.
Allstate Ins. Co., 198 N.J. Super. 115, 118 (App. Div. 1984),
certif. den., 101 N.J. 290 (1985) ; Milcarek v. Nationwide Ins.
€o., 190 N.J. Super. 358, 363-65 (App. Div. 1983); Ellmex Const.

Co. v. Republic Ins. Co., 202 N.J. Super. 195, 206 (App. Div.

1985), certif. den., 103 N.J. 453 (1986) . See King Committee
Report, p. 4 at ¢s.

19The full text of N.J.S.A. 2A:15-59.1 is set forth in
Exhibit c.

There are only two reported decisions involving the
application of N.J.S8.A. 2A:15-59.1. In Evans v. Prudential
Property & Ccas. Ins. Co., 233 N.J. S8uper. 652 (Law Div. 1989),
the court held that a claim for counsel fees and costs under
N.J.S.A. 2A:15-59.1 cannot be asserted by way of a counterclaim,
but rather should be raised by a timely motion; and that, under
the circumstances presented, the defendants were not liable to
the plaintiffs for counsel fees under N.J.S.A. 2A:15-59.1 as a
result of defendants having filed an improper counterclaim. 1In
lannone v. McHale, 236 N.J. Super. 227 (Law Div. 1989), an
election contest brought pursuant to N.J.8.A. 19:29-1 et seq.,
the court awarded two defendants a total of $8,400 for counsel
fees and $2,280 for expenses.




......

relief for policyholders if the insurance

company can offer any legal or factual

support for its position, however slim. Rule

4:42-9, on the other hand, does not require a

finding of bad faith by the company....
The majority report provides no support, legislative or
otherwise, for this interpretation of N.J.S.A. 2A:15-59.1.
Indeed, the language of N.J.S.A. 2A:15-59.1 refutes that
interpretation. N.J.S.A. 2A:15-59.1 does not require a showing
of bad faith in order to recover sanctions, though such a showing
would entitle the movant to sanctions. Rather, even in the
absence of bad faith, if the non-movant's pleading was without
reasonable basis, an objective standard, the movant would be
entitled to sanctions.?

Moreover, nothing in the legislative history of
N.J.S.A. 2A:15-59.1 suggests that it is to be applied in the

rarest of circumstances. Rather, the language and purpose of

N.J.S.A. 2A:15-59.1 suggest that the statute parallels Federal

%see Iannone v. McHale, 236 N.J. Super. 227, 231 (Law Div.
1989) (awarding counsel fees and litigation expenses pursuant to
N.J.S.A. 2A:15-59.1 against plaintiffs who instituted suit
"'without any reasonable basis in law or equity'm).

It should be noted that the "reasonable basis" standard of
N.J.S.A. 2A:15-59.1 is not foreign to New Jersey insurance law.
See, e.d., Hermann v. Rutgers Casualt Ins. Co., 221 N.J. Super.
162, 165, 169 (App. Div. 1987) (affirming the denial of counsel
fees in an action for personal injury protection benefits where
the insurer had "'a reasonable basis for refusing coverage' and
had 'engaged in good faith [in defending this] litigation'");
Clay v. N.J. Special Joint Underwritin Assoc., 160 N.J. Super.
188, 192 (App. Div. 1978) (same).

10




Rule of Civil Procedure 11's substantive standard.?' ‘Decisions
under Rule 11 reflect the fact that Rule 11 has not been rarely
invoked by the courts and also refute the majority report's
assertion that N.J.S.A. 2A:15-59.1 will not permit the court to
consider attendant circumstances.?®

Several members of the majority questioned whether
N.J.S.A. 2A:15-59.1 is constitutional. Until the
constitutionality of the statute is definitely decided, its
constitutionality should not be a factor weighed by the civil
Practice Committee in deciding whether R. 4:42—9(a)(6) should be

amended . %

21Askin, New Jersey's "Rule 11": A Threat to Innovative
Litigation, NJSBA Civil Trial Bar Section Newsletter, p. 6 (May
1989) ("[i]n its essential features, Chapter 46 parallels Rule
11"); Kadish & Cohen, New Jersey's "Rule 11": The Impact of
Sanctions for Frivolous Claims and Defenses, NJSBA Civil Trial
Bar Section Newsletter, p. 8 (May 1989) (the objective standard
of Chapter 46 "relies in large measure" upon the language of Rule
11); Loigman v. Massachusetts Bay Ins. Co., 235 N.J. Super. 67,
74 n.2 (App. Div. 1989) (Chapter 46 "embodies essentially the
same policies" as Rule 11).

nggg ABA Section of Litigation, Sanctions: Rule 11 and
Other Powers, pp. 4-5 (2d ed. 1988); Lieb v. Topstone Industries,
Inc., 788 F.2d 151, 157 (3d Cir. 1986) (also noting that there is
no room for a "pure heart, empty head" defense under Rule 11).
See generally American Judicature Society, Rule 11 in Transition:

The Report of the Third Circuit Task Force on Federal Rule of

Civil Procedure 11 (May 1989).

23See Jordan v. Horsemen's Benevolent & Protective Assoc.,
T A5 A7 faGan L === Sesemany X S oMLy VE ASSOC.
90 N.J. 422, 433 (1982) ("a statute is presumed to be

constitutional and...a court should exercise sparingly the power

to declare a statute unconstitutional"); State v. Barnes, 84 N.J.
362, 367 (1980) ("[tlhe better practice for a municipal court is

'to assume that an act is constitutional until it has been passed
upon by the Appellate Court'").

(continued...)
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VI.

The majority report, at g4, also concludes that
imposing counsel fees against insurers who unjustifiably deny
coverage or benefits is warranted by the fact that "spreading
risks is a legitimate aspect of insurance". It is undisputed
that "spreading risks" is a legitimate aspect of insurance;
indeed, it is the primary economic function of insurance. 2 The
risks being insured against and thus spread, however, are the
misfortunes (e.g., house fire) of the insured, to the extent
those misfortunes are covered by the policy. Counsel fees
imposed against an insurance company that arbitrarily denies
coverage or benefits are not the misfortunate being insured

against by the policyholder.?

2:"(...continued)
As to the constitutionality of N.J.S.A. 2A:15-59.1, see
Nissenbaum & Lem, 8Sto Look & Listen: Selected Defenses to the

New Jersey Frivolous Lawsuit 8tatute, Seton Hall L. R., Vol. 20,
No. 1 (1989); Nissenbaum & Lem, Challenges Ahead for Frivolous

Lawsuit statute, 124 N.J.L.J. 837 (1989); Lynch, The New Jersey
Supreme Court and the Counsel Fees Rule: Procedure or Substance
and Remedy?, 4 Seton Hall L. R. 19 (1972) (Part I) and 4 Seton
Hall L. R. 421 (1973) (Part II): cf. Parker v. MS&T Chemicals
Inc., 236 N.J. Super. 451 (App. Div. 1989) (holding that the
Conscientious Employee Protection Act, N.J.8.A. 34:19-1 et seq.,
does not unconstitutionally impinge on the Supreme Court's
plenary and exclusive power to requlate the conduct of lawyers:;
collecting relevant case law); see also Du-Wel Products, Inc. v.
United States Fire Ins. Co., 236 N.J. S8uper. 349 (App. Div. 1989)
(counsel fees are part of the procedural law, not substantive

law, of New Jersey):; King Committee Report, p. 2 at q1 (quoted in
text, infra at n.34).

%see Samuelson, Economics, pp. 424-26 (9th ed. 1973).

BIf the goal sought to be achieved by the majority is the
spreading of legal fees, the appropriate solution, under the
American Rule, is for a litigant to either (a) obtain legal

(continued...)
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Moreover, assuming arquendo the legitimacy of the
aforesaid "spreading risks" theory, that theory would apply
equally to all defendant-businesses, insurance or otherwise,
Counsel fees imposed against such defendants could be spread out
among all of the consumers of their products, as is the case
presently with respect to said defendants'’ own litigation
costs.?

VII.
The final reason put forth in the majority report, at
4, is the

hope[ ] that the necessity of paying

consumers' fees [will] deter companies from

denying claims arbitrarily, and either keep

such cases out of the courts entirely or

cause them to settle at an earlier stage.

This rationale, however, applies to all litigants -- plaintiffs
and defendants -- and not just to insurance companies, Moreover,
the majority report overlooks the fact that the Legislature has
already created a detailed mechanism for ensuring that insurance

companies do not engage in unfair claim settlement practices,

including the arbitrary denial of claims.? The majority report

25(...continued)
services insurance, which the Legislature specifically authorized
in 1981 (N.J.S.A. 17:46C-1 et seq.), or (b) become a member of a
prepaid legal services program.

$gee Beshada v. Johns-Manville Products Corp., 90 N.J. 191, i
205-06 (1982) (discussing the "risk spreading" theory of products
liability law).

~ ?N.J.S.A. 17B:30-13.1 and N.J.S.A. 17:29B-4(9) (a)-(n) set
forth 14 unfair claim settlement practices. (N.J.S.A.
17B:30~13.1 is quoted in full in Exhibit D. The language of
(continued...)
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fails to point to any objective evidence that the statutory
procedure is ineffectual or any efforts to advise the Legislature

that its statutory provisions are inadequate.?®®

27(...continued)

N.J.S.A. 17:29B-4(9) (a)~-(n) is identical.) These 14 speéified

unfair claim settlement practices are not exclusive. N.J.S.A.
17B:30-15; N.J.S.A. 17:29B~-4(11). Violations of the "Unfair
Claim Settlement Practices Act" may result in penalties of up to
$5,000 per violation and the issuance of cease and desist orders.
N.J.S.A. 17B:30-17(b); N.J.S.A. 17:29B-7. Failures to comply
with cease and desist orders may result in fines of up to $5,000
per infraction and revocation or suspension of the offender's
license. N.J.S.A. 17B:30-20; N.J.S.A. 17:29B-11. See also King
Committee Report, p. 4 at 157 Bowler v. Fidelity & Casualty Co.
of N.Y., 53 N.J. 313, 327-28 (1969) ("In all insurance contracts,
particularly where the language expressing the extent of the
coverage may be deceptive to the ordinary layman, there is an
implied covenant of good faith and fair dealing that the insurer
will not do anything to injure the right of its policyholder to
receive the benefits of his contract. * * # In situations where
a layman might give the controlling language of the policy a more
restrictive interpretation than the insurer knows the courts have
given it and as a result the uninformed insured might be inclined
to be quiescent about the disregard or non-payment of his claim
and not to press it in a timely fashion, the company cannot
ignore its obligation. It cannot hide behind the insured's
ignorance of the law; it cannot conceal its liability."); Insinga
V. Hegedus, 231 N.J. Super. 562, 567 (App. Div. 1989) ('"oOur
insurance law is predicated upon our insistence that the
insurance industry deal with its insured scrupulously, fairly and
in good faith.m).

2ps the Court in Milcarek v. Nationwide Ins. Co., 190 N.J.
Super. 358, 368 (App. Div. 1983), observed:

[T]he New Jersey Legislature has adopted a
method for deterring unfair insurance
practices under N.J.S.A. 17:29B-1 et seq.
N.J.S.A. 17:29B-4(9) declares the general
business practice of an insurance company of
"[r]lefusing to pay claims without conducting
a reasonable investigation based upon all
available information" to be an unfair claim-
settlement practice. of course, such alleged
violations are resolved before the
Commissioner of Insurance and the monetary
penalty provided would not go to the parties
(continued...) ;
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VIII.

Another concern overlooked in the majority report is
the special role the Legislature plays in the regulation of
insurance in this State. As the King Committee reported in 1985,
"[tlhe insurance industry is already very strictly regulated by
statute and the executive branch."?® ritles 17 and 17B of the
New Jefsey Statutes and volume 11 of the New Jersey
Administrative Code support that conclusion.

Since at least 1983, the Legislature has been
diligently working on various measures aimed at controlling the

ever-increasing cost of insurance in New Jersey.® over the past

28(...continued)

aggrieved by the insurer's actions. #* * #*
Nevertheless, this act punishes insurance
companies for unreasonably denying claims,
thereby also serving as a deterrent.

See Surace v. Pappachristou, 236 N.J. Super. 81, 87 (Law Div.
1989) ("The court is not in a position to second guess or make a
better world for plaintiff than the one in which it finds itself
as created by the Legislature. If remediation is necessary to
relieve plaintiff of the harsh result ordered in this case, that
is for another sphere of government, not the Judiciary.w).

29King Committee Report, p. 3 at q4.

OThe debate on cost containment and insurance reform has
been vigorous and, on occasion, taken directly to the public.
See e.g., Karcher, Radical Remedy: Overhauling The Auto
Insurance Rattletrap, 17 New Jersey Reporter 14 (Feb. 1988);

Hardwick, Hardwick Assails Karcher Plan, 17 New Jersey Reporter 5
(Apr. 1988) (Letter to Editor); Lane, The Industry Strikes Back:

Karcher Plan Fuels Criticism, 17 New Jersey Reporter 26 (Apr.
1988); Florio, Needed: A Fair, Honest car Insurance System We
Can Be Proud Of, NJSBA Civil Trial Bar Section Newsletter, p.1
(Oct. 1989); Courter, Auto Insurance: Swee ing Market-Oriented
Reforms Are Needed, NJSBA Civil Trial Bar Section Newsletter, p.

1 (Oct. 1989); Karcher, Pay at the Pump: Establish a State Auto

(continued...)
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seven [six] years, numerous pieces of legislation that directly

and indirectly address this issue have been passed.’’

30(...continued)

Liability Insurance Plan, NJSBA Civil Trial Bar Section

Newsletter, p. 2 (Oct. 1989).

Mggg, €.9., L.1983, c.362 (Automobile Insurance Freedom of
Choice and Cost Containment Act), as amended by L. 1988, c.1l19,
as amended by L.1988, c.156; L.1983, c.357 (financial disclosure
and excess profits law, codified at N.J.S.A. 17:29A-5.2 et seq.),
repealed and replaced by L.1988, c.118 (codified at N.J.S.A.
17:29A~-5.6 et seqg.); L.1983, c.358 (automobile accident
arbitration law, codified at N.J.S.A. 39:6A-24 et seq.); L.1983,
€.320 (Insurance Fraud Prevention Act, codified at N.J.S.A.
17:33A-1 et seq.); L.1983, c.128 (child automobile seat belt law,
codified at N.J.S.A. 39:3-76.2a et seq.), supplemented by L.1984,
C.179 (Passenger Automobile Seat Belt Usage Act, codified at
N.J.S.A. 39:3-76.2e et seq.), supplemented by L.1986, c.133
(automobile seat belt study law, codified at N.J.S.A.
17:29A-36.1); L.1983, c¢.57 (liquified petroleum or natural gas
Good Samaritan immunity law, codified at N.J.S.A. 2A:62A-5);
L.1986, c.13, as amended by L.1988, c.87 (little league liability
law, codified at N.J.8.A. 2A:622-6 and public policy underlying
said law explained in Byrne v. Fords-Clara Barton Boys Baseball
League, 236 N.J. Super. 185 (App. Div. 1989)); L.1986, c¢.30
(hazardous discharge Good Samaritan immunity law, codified at
N.J.S.A. 2A:62A-7 to =-9); L.1986, c.189 (medical personnel and
facilities involved in obtaining bodily substance specimens
immunity law, codified at N.J.S.A. 2A:62A-10 to -11); L.1987,
c.87, as amended by L.1988, c.87 (nonprofit organization
volunteers and officers immunity law, codified at N.J.S.A.
2A:53A-7.1); L.1987, c.239 (sports officials immunity law,
codified at N.J.S.A. 2A:62A~6.1); L.1987, c. 296 (first aid squad
amendment to the Good Samaritan Act, N.J.8.A. 2A:62A-1); L.1987,
C€.152 (Licensed Alcoholic Beverage Server Fair Liability Act,
codified at N.J.S.A. 2A:22A-1 et seq.); L.1987, c.197 (products
liability law, codified at N.J.S.A. 2A:58C-1 et seqg.); L.1987,
C.324 (amending Tort Claims Act to eliminate joint and several
liability, codified at N.J.S.A. 59:9-3 et seqg.); L.1987, c.325
(amending Comparative Negligence Act to limit joint and several
liability, codified at N.J.S.A. 2A:15-5.2 et seq.); L.1987, c.326
(collateral source rule law, codified at N.J.S.A. 2A:15-97) ;
L.1987, c.329 (personal injury arbitration law, codified at
N.J.S.A. 2A:23A-20 et seq.); L.1987, c.404 (social host alcoholic
beverage server fair liability law, codified at N.J.S.A.
2A:15-5.5 et seqg.); L.1987, c.406 (property and casualty
insurance examination act, codified at N.J.S.A. 17:37B-1 et
seq.); [and] L.1988, c.46 (N.J.'s "Rule 11", codified at N.J.S.A.

' (continued...)
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Given the Legislature's awareness of the various
judicial opinions refusing to award punitive damages and counsel
fees in first-party actions and the Legislature's comprehensive
role in insurance reform and cost containment,® it is quite
evident that the Legislature has concluded that punitive damages
and counsel fees should not be available in all first-party

actions.¥

31(...continued)
2A:15-59.1); L.1988, c.87 (nonprofit sports teams sponsors
immunity law, codified at N.J.8.A. 2A:62A-6.2); L.1988, ¢.179
(nonprofit blood bank volunteers and trustees immunity law,
codified at N.J.S.A. 2A:53A-7.2); L.1989, c.9 (common interest
communities owners' associations immunity law, to be codified at
N.J.S.A. 2A:62A-12 to -14); L.1989, c.65 (theft or salvage of
motor vehicles reporting law, to be codified at N.J.S.A. 17:23-
19); L.1989, c.171 (public library trustees immunity law, to be
codified at N.J.8.A. 2A:53A-7.3); and L.1989, c¢.172 (public
access premises immunity law, to be codified at N.J.S.A. 2A:42A-
8).

ps noted in the King Committee Report, p. 2 at {2:

The certain result of expanding the
award of counsel fees to all or most first-
party insurance claims will be to effect an
increase in premiums. Our State already is
known for high insurance premiums, perhaps
the highest in the country by recent
estimates. An extension of the award of
counsel fees may well also contribute to
making our State an even less attractive
market for the insurance industry.

¥See Kubiak v. Allstate Ins. Co., 198 N.J. Super. 115, 120
(App. Div. 1984) (observing that the Legislature, despite ample
time to do so, has not overruled prior case law prohibiting the
award of punitive damages in insurance actions), certif. den.,
101 N.J. 290 (1985); Boyle v. Breme, 93 N.J. 569, 570 (1983)
(declining to adopt the dual capacity doctrine in view of the
fact that the Legislature had made a comprehensive review of the
Workers' Compensation Act and declined to overrule extant
Appellate Division case law on point).

17



IX.

The majority report similarly fails to account for the
fact that the Legislature and Congress have been very active in
the area of counsel fees, particularly the shifting of such fees
to the losing party. As the King Committee observed:

[Tlhe award of counsel fees essentially as a

component of money damages may well be a

legislative or substantive matter and that

the Court should not subsume a substantive

role under the rule-making power, especially

where the Legislature has acted extensively

on the subject of counsel fees in other types

of actions. .

Indeed, the Legislature has passed several fee-shifting
statutes that are applicable to proceedings involving insurers.®
For example, N.J.S.A. 17B:33-8 provides that an insured shall
recover counsel fees in cases where an unauthorized foreign or
alien insurer has unjustifiably refused to make payment under the

terms of an insurance policy. N.J.S.A. 34:15-28.1 provides that

an insurer who unreasonably or negligently delays or refuses to

34King Committee Report, p. 2 at q1. The King Committee
reported that there were approximately 75 fee statutes in New

Jersey in 1985. Id. A recent review of the State statutes
revealed at least [161] 159 such statutes, enumerated in Exhibit
E. On the federal level, there are approximately 135 counsel fee
statutes. See Newberg, Attorney Fee Awards, ch. 28 (1986)
(listing 135 statutes); 86 Federal Litigator 40-41 (Nov. 1985)
(listing 124 statutes); Derfner & Wolf, Court Awarded Attorney
Fees, chs. 29-45 (1989) (discussing at least 131 statutes).

¥see, e.g., N.J.S.A. 17:23A-20(c); N.J.S.A. 17:33A-5(a) and
-7(a), (d); N.J.S.A. 17B:31-2 (repealed by L.1989, c.58, §1);
N.J.S.A. 17B:33-8; N.J.S.A. 34:15-28.1; N.J.S.A. 34:15-40(b)-(e);
N.J.S.A. 39:6-67; N.J.S.A. 39:6A~4.3(c) (repealed by L.1988,
c.119, §38); N.J.S.A. 39:6A-5(c); N.J.S.A. 43:21-51; N.J.S.A.
52:27E-19(b); and N.J.S.A. 56:12-3, -4, and -12.

18



pay temporary disability compensation benefits shall be liable
for the counsel fees‘of the injured employee. And N.J.S.A.
43:21-51 provides that an insu:er directed to pay temporary
disability benefits may be required to pay a reasonable counsel
fee to the employee's attorney.

The failure of the Legislature to enact a fee-shifting
provision applicable to all first-party insurance litigation is
further evidence that the Legislature has as a matter of public
policy deemed it unnecessary to shift fees in all such
litigation.

X.

Finally, the policy reasons set forth in the majority
report are no different from any of the policy arguments made in
1983 and again in 1985 by proponents of similar amendments to R.
4:42-9(a) (6). As noted above, the Supreme Court declined to
amend the rule. To ask the Supreme Court now to reconsider its
prior determinations not to amend R. 4:42-9(a) (6) deprecates the
efforts of both the Civil Practice Committee in 1983 and the King
Committee in 1985.

* * *

It is respectfully submitted that the majority report

fails to set forth sufficient justification for the Supreme Court

to reconsider its prior determinations not to amend R.

19



4:42-9(a) (6).%¢

%In the event the Supreme Court is inclined to amend R.
4:42-9(a) (6), it must be noted that the proposed amendment is
both overbroad and underinclusive. As proposed, the amendment
would apply to all first-party insurers. Some of the policy
rationales set forth in the majority report do not justify the
shifting of counsel fees in situations involving moderate and
large-sized corporate insureds or the reinsurance market. [And,

as noted in the King Committee Report, p. 4 at q7:

The Committee is absolutely convinced
beyond any doubt that if the counsel fee rule
is expanded by the Court, surety contracts
should not be included. Any fault in surety
Situations is attributable to the always
defaulting and frequently bankrupt
principal.]

(Note: Subsequent to the circulation of the majority and
minority reports, the Civil Practice Committee continued to
debate the precise language of R. 4:42-9(a)(6). At its

October 3, 1989 and November 1, 1989 meetings, the Committee
agreed not to extend R. 4:42-9(a)(6) to surety bonds, including
performance and indemnity bonds. See 10 Appleman & Appleman,
Insurance Law and Practice, §5771 (1981 rev.):; Fengya v. Fengya,
156 N.J. Super. 340 (App. Div. 1978).)

Additionally, an insurance company should not be liable for
counsel fees in situations where two individuals lay claim to the
proceeds of an insurance policy and the insurer deposits the
proceeds with the court.

As to underinclusiveness, the proposed amendment to R.
4:42-9(a) (6) fails to provide recompense to insurers who are
confronted with arbitrary or frivolous claims. Principles of
equity and the elimination of arbitrary litigation postures --
justifications set forth in the majority report -- would
similarly be furthered if R. 4:42-9(a)(6) were available to
insurers. See Enright v. Lubow, 215 N.J. Super. 306, 315 (App.
Div.) ("it does not seem fair to assume, as does the rule
[(R.4:42-11(b)], that only defendants or their insurers are
responsible for unreasonable failures of litigants to arrive at
pretrial settlements", quoting Busik v. Levine, 63 N.J. 351,
383-84 (1973) (Conford, P.J.A.D., t/a, dissenting)), certif.
den., 108 N.J. 193 (1987). As observed in the King Committee
Report, p. 4 at ¢8:

There is substantial sentiment on the
Committee to make any expansion of the scope
(continued...)
20



36(...continued)

of counsel fees mutual, if there must be an
expansion. If the insurance company wins it
may recover counsel fees, which recovery if
effected in fact will be incorporated into
the future rate structure for the benefit of
all rate-paying insureds supporting the
premium base. :

Moreover, the availability of R. 4:42-9(a) (6) to insurers
would enable insurers to litigate smaller, unjustifiable claims
which, in the past, would have been settled for nuisance value.
Eliminations of such settlements, coupled with the recovery of
counsel fees, would protect the premium-paying public.

Finally, any amendment to R. 4:42-9(a) (6) should provide
that the rule does not apply in circumstances where the insurer
is entitled to recover under R. 4:58-3 (Consequences of Non-
acceptance of Offer [of Judgment] of Party Not a Claimant).

21
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September 17, 1985

Chief Justice Robert N. Wilentz
313 State Street
Perth Amboy, New Jersey 08861
Re: Committee Dealing with
the Award of Counsel Fees
on Insurance Claims
Dear Chief Justice:

We have been asked to evaluate the advisability of extending
the right.of an insured to recover counsel fees in successful
litigation against insurance carriers on claims under policies
other than 1liability and indemnity policies. Counsel fees are
available to the insured in claims under liability and indemnity
insurance policies under existing court rule R. 4:42-9(a);

counsel fees are recoverable under Personal Injury Protection

(PIP) coverage by case law. See Cirelli v. The Ohio Casualty

Ins. Co., 72 N.J. 380 (1977). The issue is basically whether the

rule should be amended to permit recovery of counsel fees on all
"first-party" claims against insurance carriers.

We have reached these conclusions:



1. This is an area where the Legislature has been rea-
sonably active. A number of extant New Jersey state statutes,
about 75, permit the recovery of counsel fees for successful
claimants. See Appendix A. 1In view of this legislative activity
we cannot conclude that this is a subject traditionally reserved
to the courts. On the federal level, statutes also éermit the

recovery of counsel fees. E.g., 42 U.S.C.A. §1988; Pulliam v.

Allen, 80 L.Ed. 24 565 (1984); Singer v. State, 95 N.J. 487

(1984). One of the committee's sentiments is that the award of
counsel fees essentially as a component*of money damages may well
be a legislative or substantive matter and that the Court should
not subsume a substantive role under the rule-making power,
especially where the Legislature has acted extensively on the
subject of counsel fees in other types of actions. Our research
discloses that many states handle counsel fees on insurance
claims by statute. See Appendix B.

2. The certain result of expanding the award of counsel
fees to all or mbst first-party insurance claims will be to
effect an increase in premiums. Our State already is known for
high insurance premiums, perhaps the highest in the country by
recent estimates. An extension of the award of counsel fees may
well also contribute to making our State an even less attractive
market for the insurance industry. We also suspect that an

*
expansion of the award of counsel fees may generate more litiga-
tion in what many already believe is an over-litigious society.
Claims which now settle short of suit may be more likely to go
into suit with the prospect of enhanced recovery.

.
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3. We recognize that this subject is very - colored with
Partisan bias., 7The claimants' bar, to a man and a woman, want to
recover counsel fees; the defense bar and the insurance industry
are to the Contrary, naturally, There is really no middle.
ground. But we can honestly report no real ground swell in favor

of expanding counsel fee awards. Perhaps this jsg a candig

much," rather than whether or not Coverage exists, e.g9., fire,
water damage, business interruptions, theft of personal property,
medical bills, etc. These tend to be negotiated ang settled
like any other commercial claims and it often would be difficult
to decide if claimants were "successful" Prevailing litigants ang

truly entitled to counsel fees. Just because some recovery is

focused on this industry than on any other save perhaps the

energy industry. There seems to be no sentiment on the committee
> v ,

that any more strict regulations are hecessary from the

judiciary. Nor does there appear to be a neegd for expansion of



s’f\\‘.

more encouragement in that fespect.

5. Insurance carriers are Presently responsible under
N.J.S.A. 17:29B-4, the Unfair Claims Practices Act, which imposeg
penalties for failure to fulfila policy obligations, Persistent
violations can lead to 10sg of license to do business. See
Appendix C.

6. Most frequently there really is no fiduciary relation-
ship between an insurer ang an insured, especially on first-party
claims, The relationship may well be totally adversarial from
the outset, as in any commercial claims atmosphere,

7. The Committee isg absolutely convinced beyong any doubt
that if the counsel fee rule is expandegd by the Court, Surety

contracts shoulgd not be included, Any fault ip Surety situations

8. There is substantial sentiment on the Committee to make
any expansion of the scope of counsel fees mutual, if there must
be an eéxpansion. 1If the insurance company wins it may recover

counsel fees, which recovery if effected in fact will bpe



from nearby commercial centers such as Philadelphia, Wiimington,
New York, Baltimore andAConhecticut.

10. One member of the Committee thought that the discre-

forcing a party to settle by threat of an award, and would be an
erratic and uncertain tool at best. It would probably take years
to develop a sound body of case law under a discretionary rule.
Generally, recovery would probably depend "on the length of the
Chancellor's foot" Or even more subjective Criteria,

11. We also wish to point up that liability ang indemnity

insured in deciding to either discharge that duty to defend or to

decline it, See Rova Farms Resort v. Investors Insg. Co., 65 N.J.

474, 492~49¢ (1974) .

The majority sentiment of ﬁhe Committee ig that R.
4:42-9(a) (6) not be expa;ded. Most states handle this situation
through legislation, not court rule,. Where there may be a

substantial cost increase to the public, the Legislature may well



Ssurety situations,

Respectfully submitted,

Michael Patrick King, P.J.A.D.
Chairman, Committee on
Counsel Fees

Delia v, Edoga, Esquire

Arthur s, Goldstein, Esquire

Leonard Meyerson, Esquire

Francis H. Wolff, Esquire

MPK/jap
enc,



11,
12.

13,

14,

15.

16.
17.
18.
19.

20.

New Jersey Statutes Permitting
Counsel Fees

Affidavit of selling officer at judicial or statutory sale
of real estate, 2A:61-9

Campaign contributions and expenditures, governor éandidates,
legal expenses, 19:44A-35

Casino conservatorship, 5:12-130.3
Child custody jurisdiction, 2A:34-36, 2A:34-43
Civil rights, 10:5-27.1

Consumer contracts, 56:12-3, 56:12-4, 56:12-12
Warranty and notice violations, 56:12-17

Consumer credit transactions, billing errors, 56:11-7
Consumer fraud, damages, 56:8-19

Costs, generally, ante

County improvement authorities, bond defaults, 40:37A-64
County park police, defense expenses, 40:37-11.5

Credit unions, collection of loans, 17:13-27

Crew leaders, seasonal farm workers, retaliatory actions,
34:8A-10.1

Criminal injuries compensation, 52:4B-8

Discrimination, 10:5-27.1
Mortgage loans, 17:16F-7

Discrimination in place of public accommodation, etc., 10:1-7
Documents of title, lost, stolen or destroyed, bailee, 12a:7-601
Domestic violence aétions, 2C:25-13

Door-to-Door Home Repair Sales Act of 1968, 17:16C-101

Elections, governor candidates, campaign contributions and
expenditures, 19:44A-35



21,

22,

23.
24.

26.

27.
28,
29.
30.

31.

32,
33.
34,

35.
36.
37.

38.
39.

Electronic surveillance, actions to recover damages for,
2A:156A-24 .

Emergency fuel oil'delivery, landlords, penalty enforcement -
proceedings, 26:3-31.8 ~

Eminent domain, 20;3-26

Environmental Protection actions, award to prevailing party,
2A:35A-10 :

Escheat
Attorney who Prosecutes, 2A:37-21

Unclaimed bank deposits, 17:9-2¢
Forcible entry and detainer, recovery, 2A:39-8
Franchise Practices Act, 56:10~10

Fraudulent eviction of tenant, action for damages, 2A:18-61.¢

Governor candidates, legal eéXpenses, campaign contributions
and expenditures, 19:442-35

Home repair and improvement financing, default in contract,
17:16C-71

Imposition against parties, 2A:37-23
Land sales full disclosure, 45:15-16.23

Landlord and tenant,

Emergency fuel oil delivery, penalty enforcement proceedings,
26:3-31-8 -

Fraudulent eviction, actions for damages, 2A:18-61.6

Lien, 2A:13-5
Mechanics liens, discharge of notice of intentions, 2A:44-116

Medical assistance and health services, actions against third
parties, 30:4D-7.1

Monopolies and unfajr trade, 56:9-10
Mortgages
Cancellation, 46:18-11.4
Discrimination, 17:16F-7




40.
41.

42,

43.
44.

45.

46.
47.
48.

49.

50.
51.

52,

53.

54,
55,

56.

Motor vehicle franchise location hearings, 56:10-24

Murder pProsecution, Compensation of Counsel assigned in,
2A:163-]1 :

Nursing homes or hospitals, residential actions against home
for rights violations, 30:13-8 L

Planned real estate development, 45:222-37

Port Authority of New York and New Jersey, condemnation,
32:1-35,15

Prerogative writs, Proceedings in ljey of, records, inspection,
47:1a-4

Public guardians, Veterans, 3B;13-31
Recovery, 2a:13-¢

Residential facilities violations of residents rights,
55:13B=21

"Retail installment sales,

Actions and Proceedings, 17:16C-61.7
Default, 17:16c-42

Retirement community full disclosure actions, 45:22a-]¢

School officers and employees,
Actions against,

Damages, indemnity, 18A:60-4, 18a:60-5
Criminal actions, 18A:16-6.1

Indemnity, 18A:16-¢

Secondary mortgage loan, 17:11a-46
Collection of note, 17:11a-53

Secured transactions, collateral,
Disposition after default, 12A:9-504
Redeemed after default, 12A:9-506

Security deposits, landlord ang tenant, actions to return,
46:8-21.1

Security for paymerit, stock shareholder or veting trust
certificate holder, action, 14A:3-¢

Service of bill upon client Prerequisite to action, 2A:13-¢
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57.

58.

59.
60.

61.

62.

63.
64.

65.
66.

67.

68.
69.
70.

71.

72,

73.
74,

Soliciting suits on co tingent fee basis, unlicensed persons,
2A:170-83 ‘

Supreme court appointment, constitutionality challenge of
acts, laws or statutes, 2A:1-11 '

Tax lien foreclosures, 54:5-97.1

Temporary disability benefit law, review of refusal of claim,
43:21-51

Unsatisfied claim and judgment 1law, fees in defending actions
or claims under law, 39:6-67

Wage discrimination by reason of Sex, recovery in action for,
34:11-56.8

Wage rates on public works, 34:11-56.40

Wiretapping or electronic surveillance, actions to recover
damages for, 2A:156A-24

Council on armed forces and veterans affairs, 53:27H-51
Electronic Funds transfer, damages, 17:16K-§

Hackensack meadowlands food distribution center, collections,
13:17A-33

Insurance fraud, 17:33A-5
Insurance fraud prevention statute violations, 17:33a-7

Labor and eméloyment, hazardous substances statute, rule, or
regulation violations, 34:5a-23 ’

Motor vehicle insurance, no-fault insurance, computation of
contingent fees, 39:6A-4.3

Motor vehicles,
Arbitration, tort claims, 39:6A-28
Trial de novo, arbitrated tort claims, 39:6a-34

Nonprofit corporations and associations, members actions, 15A:3-5

Paternity proceedings, 9:17-54




N.J.S.A., 11:22-22 -

STATUTES PROVIDING FOR RECOVERY OF ATTORNEY'S FEES

N.J.S.A. 2A:34-43 - violation of Out-of-state custody decrees,

N.J.S.A. 2A:39-8 - Attorney fees Iecoverable in an action by
unlawful entry and detainer Pursuant to the 197] Amendment,

N.J.S.A. 10:5-27.1 = Prevailing barty may get attorney fees in an
action brought under the law against discrimination.

N.J.S.A, 11516-2 = attorney fees recoverable in the amount of 5%
in an action brought by taxpayers to recover wunauthorized
payments by governmental officials,

attorney fees may be recoverahle in action
against government official for wrongful disbursement of public
funds of 5% of the amount recovered.

N.J.S.A. 12A:9-504 - under the UCC a Secured party has a right to

attorney fees incurred on disposing of Secured property,

N.J.S.A. 12A:9-506 - under the UCC a debtor must Pay reasonable

attorney fees upon redeeming of collateral.

N.J.S.A. 14A:3-6 = provides for attorney fees for defendants in

share holder action.

N.J.S.A. 17:16C~42 - fees are allowed in a suit under delinquent
installment account (20% of first $500; 10% after that amount).

N.J.S.A. 16C-71 = reasonable attorncy fees allowed where ronay-

¢red on a delinquent home~-repair contract.

N.J.S.A, 16F-7 = under a 1977 act a violation of discrimination
in mortgage lending permits recovery of reasonable attorney fees.

N.J.S.A. 22A:2-42 - provides for the recovery of attorney fees i
the District Court, now the Special Ppart.

N.J.S.A, 26:3-31.8 - as of 1980 a landlord is liable for attorney
fees incurred by entities seeking relief under the Emergency Fucl
O0il Delivery Act. ¥ '

N.J.S.A. 30:13-8 = attorney fees recoverable in a guii for
violation of the Nursing Home Bill of Rights of 1976,




N.J.S.A.'34:8A-10.1 = attorney fees recoverable for seasonal farmn
workers in action against crew leaders for wrongful retaliutory
conduct, adopted in 1975,

N.J.S.A. 34:11-56.8 = fees recoﬁerable in an action for violation
of discriminatory wage legislation.

N.J.S.A. 34:11-56.40 - fees recoverable in an action for viola~
tion of prevail wage laws. )

N.J.S.A. 34:11-56A.25 - fees recoverable for violation of minimum
wage laws, '

N.J.S.A. 34:15-64 =~ fees recoverable in workers' compentation
action. .

N.J.S.A. 40:14A~21 - fees recoverable in action for unpaid secwer
charges.

N.J.S.A. 40:14B-46 - fees recoverable in action by Municipal
Utilities Authority for unpaid charges,

N.J.S.A. 40:66A-18 = fees recoverable in action by Incincrator
Authority for unpaid charges,

N.J.S.A. 40:66A-51(E) - fees recoverable for unpaid scervice
charges due under the Solid Waste Management Authority.

N.J.S.A. 40:68A~18 - fees recoverable in action by a Port
Authority for unpaid service fee.

N.J.S5.A, 40:154-1(17) - fees recoverable on action for collection
ot Sewer District charges,

N.J.S.A. 43:21-51 -~ attorney fees may be awarded up to 20t of an
award made under the Unemployment Compensation Act,

N.J.S.A. 45:15-16.23(a) - attorney fees recoverable in an action
under the Land Sales Full Disclosure Act of 1975,

N.J.S.A. 45:22A-16(b) - recovery of fees in action under the
Retirement Community Full Disclosure Act of 1969,

N.J.S.A 45:22A-37 - prevailing party gets attorney fees undrr the
Planned Real Real Estate Development Full Disclosure Act of 1977.

N.J.S.A. 46:8-21.1 - 4dttorney fees recoverable in a suit for
return of security deposit.,

N.J.S.A. 46:8B-21 - attorney fees recoverable where a Condominium
Association sues for fees or assessments owed by member of the
Association under the Condominium Act of 1969,




TN

..........

N.J.S.A. 46:8C-3 ~ owner of mobile home may recover attorney feeg
in action to protect seller and owner of mobile homes undor the
Mobile Homes Park Act of 1974, '

N.J.S.A. 46:18-11.4 - mortgagor May recover attorney foo:; for
wrongful procedures in cancellation under an act passed in 1975,

N.J.S.A. 48:13A-10 - attorney fees recoverable in an action for
illegal monopoly as described by the Solid Waste Utility Contra

N.J.S.A. 49:5-15 - aétorney fees recoverable under the Corpora-
tion Takeover Bid Disclosure Law of 1977,

N.J.S.A. 55:138-2]1 - right to recover attornéy fees in successfyl
action under the Rooming and Boarding House Act of 1979,

N.J.S.A. 56:6=25 = recovery of attorney fees permitted for
violation of Unfair Motor Fuels Practices Act of 1953,

N.J.S.A, 56:7-32 = attorney fees recoverable under the Unfair
Cigarette Sales Act of 1952,

N.J.S.A. 56:8-19 - attorney fees recoverable under the Connumer
Fraud Act of 1967,

N.J.S.A., 56:9-10 = plaintiff may recover attorney fees if g
bermanent injunction is issued under the Anti-Trust Act of 1970,

N.J.S5.A, 56:9-12 =~ recovery of attorney fees if damages recovered
for violation of Anti-Trust Act of 1970,

N.J.S.A, 56:10-10 - attorney fees recoverable to franchisce under

- —

the Franchise Practices Act of 1971,

N.J.S.A. 56:12-3 - a consumer may recover attorney fees from a

seller or insurer for failure to comply with the Consumer Con=-
tract Plan Language Act, '

N.J.S.A. 58:10~23.11N- attorney fees recoverable under the Spill
Compensation and Control Act where a party liable for dischurge
unsuccessful upon judicial review,

N.J.S.A. 59:9-5(¢c) = the Tort Claims Act permits award of attor-

ney fees where a claimant is Successful in suit where damages not
awarded for pain and suffering,

| ——— Snte = o e - ~ . R T
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*HEuBER B4 4nD .1, pang

Honorable Michael Patrick King
Judge of the Superior Court of
New Jersey, Appellate Division

9 Tanner Street
Haddonfield, New Jersey 08033

Re: Committee Dealing with the Award of
Counsel Fees

Dear Judge King:

As you had requested, I have reviewed the state of the

law in several jurisdictions other than New Jersey regarding

Circumstances under which attorney's fees may be awarded to insureds

in actions against their insurers. some states compel an award
where the refusal of the insurer to Pay is "unreasonable" or in

"bad faith."
“successful® in recovering from the insurer, although there has
been much debate about what meaning should be given to the term

"successful.,®

of some specific state statutory provisions on the matter is
instructive.

Pennsylvania provides for a reasonable attorney's fee
where an overdue no-fault benefit is paid to a claimant after

Others require a showing that the insured has been

[ FERIY P W e

the cliimant has notified the insurer that the claimant has retained
counsel.

refusing to pay such claim, then the claimant is entitled to a
Where the claimant s8ues the insurer

rcasonable attorney's fee.
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and the court determines that the claim was either fraudulent or
lacking a reasonable foundation, then the insurer is awarded a

reasonable attorney's fee. 40 P.S. § 1009.107.

In New York, attorney's fees may be awarded against
unauthorized foreign or alien insurers where there has been a
vexatious refusal to make payment. Consol. Laws of New York
§ 59%a(4). .

In Michigan, the isurer will be charged with attorney'é
fees where the insurer has unreasonably refused to pay the claim or

Ann. § 24.13148.

Illinois permits counsel fees where there is an action

by or against an insurer on the issue of the insurer's liability

or the amount due thereunder, or for an unreasonable delay in
settling a claim, and it appears to the court that the action

or the delay is "vexatious and unreasonable." The amount awarded
is limited to the lesser of: (1) 25% of the amount which the court
or jury finds such party is entitled to recover against the insurer
(exclusive of all costs); (2) $5,000; (3) the excess of the amount

In Massachusetts, courts will assess attorney's fees
where it is found on motion that all or substantially all of the

claims, defenses, set-offs or counterclaims are wholly insubstantial,

frivolous and not advanced in good faith., Mass. Stat. Ann. ch.
175, § 1130.

Delaware allows attorney's fees pursuant to a property
insurance claim., Del, Code Ann. § 4102,
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In Texas, attorney's fees are awarded with respect to
claims under life, accident ang health insurance policies, Vernén's
Ann. Civ. St., art. 3.62, o

Arkansas awards attorney's fees with Tespect to life,
fire, health, accident and liability insurance. Ark, Stat. Ann.
§ 66-3239,

Florida law awards attorney's fees to the "prevailing
party" in civil actions where there was no reasonable claim by
the losing party. Fla. Stat, ann. § 627.428,

60 days after demand has been made will result in attorney's fees
liability for the insurer. fThe amount of the fee is fixeg by
a jury trial. Ga. Code Ann, 33-4-¢.

insurer tenders to its insured the full amount Justly due ang
deposits that amount in court. Certain restrictions apply in
Surety situations, 1I.C. § 41-1839,

In Louisiana, attorney's fees may be assessed as a
bPenalty if an insurer does not pay a claimant benefits owed
within 30 days of receipt of proof of a claim with respect to
health and accident insurance, or within 60 days with respect
to fire, theft and automobile insurance. LSA-R.S., 22:658.

Significantly; none of the states whose laws were
reviewed specifically provide for an award of counsel fees
against the Surety. ' It would appear that the rationale which
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Supports the imposition of such liability in ar action by an
insured against its insurer is not applicable in the sSurety .
situation inasmuch as there is no fiduciary relationship createq'
by reason of the issuance of a bond, Generally, the surety is
called upon to perform and/or make payments to third-party
claimants as a result of a default by the Principal.

smaller New Jersey Surety companies who are least able to accept
the additional financjal burden which would be created by reason
of the proposed rule change.

of the statutes referred to above, I have also enclosed a
Schedule B which lists the statutes in New Jersey which provide

for the award of counsel fees; I believe this list encompasses

most, if not all, such statutes, Last but not least, I am enclosing
herewith my responses to the questionnaire which You previously
submitted to me.

I apologize for being unable to attend Thursday's meeting.
I would be happy to provide whatever further information or assistance
You deem appropriate regarding the work of the Committee.
Respectfully submitted,

Qdl g

ARTHUR S. GOLDSTEIN

ASG/job
Enclosures
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11.
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Arkansas
California
Delaware
Florda
Georgia
Idaho
Illinois
Louisiana
Maine
Massachusetts
Michigan

New York
Pennsylvania
Texas

SCHEDULE A

Ark. Stat. Ann. § 66-3239

West's ann. cal. Ins, Code § 2057
Del. Code Ann. 18 § 4102

Fla. Stat. ann. § 627.428

Ga. Code Ann, 33-4-6

1.C. § 41-1839

S.H.A. ch. 73, § 767

LSA-R.S. 22:658"

24A M.R.S.A, § 2436

Mass. Stat. Ann. ch. 175, s§1130
Mich. stat. ann. § 24.13148
Consol. Laws of New York S 59a(4)
40 P.S. § 1009.107

Vernon's Ann. Civ. St. art. 3.62
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The Honorable Michael Patrick King, J.A.D.
Superior Court of New Jersey

Appellate Division

9 Tanner Street

Haddonfield, New Jersey 08033

Dear Judge King:

In response to your inquiry, 1 am forwarding herewith copies
of our Unfair Claims Settlement Practices regulation as adopted
October 22, 1982.

Due to budgetary constraints, this requlation is presently
enforced on a complaint basis. We do not have the gtaff to conduct
a "market conduct review"” which would entail an on-gsight examination

of New Jersey claims offices to evaluate their compliance.
I hope the attached information'is helpful. I may be reached
by telephone at (609) 984-2425. I had the pleasure of working

closely with Bob Clifford as Deputy Commissioner for two years and
I value his friendship. ‘

Very truly yours
wow [ Vs
W. Morgdp S)umake

att. [ NOTE: The enclosure has been omitted. The full
P

mff
text of the Unfair Claims Settlement Practices

Regulations is reprinted in N.J.A.C. 11:2-17.1

et seq. ]

New Jersey Is An Equal Opportuniiy Employer

M-—-
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EXHIBIT C

N‘J‘SOA. 2A:15-59.10

a. A party who prevails in a civil action,

either as plaintiff or defendant, against any other
party may be awarded all reasonable litigation costs
and reasonable attorney fees, if the judge finds at any
time during the pProceedings or upon judgment that a
complaint, counterclaim, cross-claim or defense of the
nonprevailing person was frivolous.

b. In order to find that a complaint, counter-

claim, cross-claim or defense of the nonprevailing
party was frivolous, the judge shall find on the basis
of the pleadings, discovery, or the evidence presented
that either:

(1) The complaint, counterclaim, cross-claim or
defense was commenced, used or continued in bad
faith, solely for the purpose of harassment, delay
or malicious injury; or

(2) The nonprevailing party knew, or should
have known, that the complaint, counterclaim,
cross-claim or defense was without any reasonable
basis in law or equity and could not be supported
by a good faith argument for an extension, modi-
fication or reversal of existing law.

c. A party seeking an award under this section

shall make application to the court which heard the
matter. The application shall be supported by an
affidavit stating in detail:

(1) The nature of the services rendered, the
responsibility assumed, the results obtained, the
amount of time spent by the attorney, any particu-
lar novelty or difficulty, the time spent and
services rendered by secretaries and staff, other
factors pertinent in the evaluation of the ser-
vices rendered, the amount of the allowance
applied for, an itemization of the disbursements
for which reimbursement is sought, and any other
factors relevant in evaluating fees and costs; and

(2) How much has been paid to the attorney and
what provision, if any, has been made for the
payment of these fees in the future.
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" EXHIBIT D

N.J.S.A. 17B:30-13.1. Unfair claim settlement

practices,

No person shall engage in unfair claim
settlement practices in this State. Unfair
claim settlement practices which shall be
unfair practices as defined in N.J.S.
17B:30-2, shall include the following prac-
tices:

Committing or performing with such
frequency as to indicate a general business
practice any of the following:

a. Misrepresenting pertinent facts or
insurance policy Provisions relating to
Coverages at issue;

b. Failing to acknowledge and act
reasonably promptly upon communications with
respect to claims arising under insurance
policies;

c. Failing to adopt and implement
reasonable standards for the prompt investi-
gation of claims arising under insurance
policies;

d. Refusing to pay claims without
conducting a reasonable investigation based
upon all available information;

e. Failing to affirm or deny coverage
of claims within a reasonable time after
proof of loss statements have been completed;

£. Not attempting in good faith to
effectuate prompt, fair and equitable settle-
ments of claims in which liability has become
reasonably clear;

g. Compelling insureds to institute
litigation to recover amounts due under an
insurance policy by offering substantially
less than the amounts ultimately recovered in
actions brought by such insureds;



h. Attempting to settle a claim for
less than the amount to which a reasonable

i. - Attempting to settle claims on the
basis of an application which was altered
without notice to, or knowledge or consent of
the insured;

j. Making claims payments to insureds
or beneficiaries not accompanied by statement
setting forth the coverage under which the
payments are being made;

1. Delaying the investigation or
payment of claims by requiring an insured,
claimant or the Physician of either to submit
a preliminary claim report and then requiring
the subsequent submission of formal proof of
loss forms, both of which submissions contain

substantially the same information;

m. Failing to promptly settle claims,
where liability has become reasonably clear,
under one portion of the insurance policy
coverage in order to influence settlements
under other portions of the insurance policy
coverage;

n. Failing to promptly provide a
reasonable explanation of the basis in the
insurance policy in relation to the facts or

' applicable law for denial of a claim or for

the offer of a compromise settlement.



EXHIBIT E

NEW JERSEY STATUTES PERMITTING THE AWARD OF COUNSEL FEES TO A
PREVAILING PARTY OR FROM A FUND

10.

11.

12.

NOTE: References herein are to the New Jersey
Statutes Annotated. Those statutes that were
referred to in Appendix A to the King
Committee Report are marked with asterisks.

1:7-7 (applications for judicial annulment of laws or
joint resolutions) -

2A:1-11 (actions involving the constitutionality or
validity of certain statutes) -

2A:15-53 (actions for injunctions in labor disputes)
2A:15-59.1 (New Jersey's "Rule 11v)

2A:15-85 (actions to recover unclaimed deposits) '
2A:17-56.12 (actions involving employees discharged
because of wage executions authorized by the Support

Enforcement Act)

2A:18-61.1e (actions for violations of the Anti-
Eviction Act)

2A:18-61.6(a)-(d) (actions for violations of the Anti-
Eviction, Act)

2A:23A-7(a)=-(b) (actions involving summary reviews
under the ADR Act)

2A:23A-23 (offers of judgments under the personal
injury arbitration law)

2A:23A-29 (trials de novo under the personal injury
arbitration law)

2A:34-23 (pendente lite and final awards of 'counsel
fees in matrimonial actions)

2A:34-35(g) (actions instituted in inconvenient foruns,
under the Uniform Child Custody Jurisdiction act)

'Repealed by L.1989, c.58, §1.



*13, 2A:34-36(c) (actions under the Uniform Child Custody
. Jurisdiction Act)

*14. 2A:34-43(b) (actions under the Uniform child Custody
Jurisdiction Act)
*15, 2A:35A~10(a) (actions under the Environmental Rights
Act)
[*16. 2A:37-21 (proceedings under the Escheat Act)]z
[*17. 2A:37-23 (proceedings under the Escheat Act)]3
18. 2A:38A-3 (actions under the computer security law)
*19, 2A:39-8 (actions arising from unlawful entry and
detainer)
20. 2A:43A-1 (actions under the library theft law)
*21. 2A:44-116 (actions for the discharge of a mechanic's
notice of intention)
22. 2A:73B-3(b) (actions under the grand jury secrecy law)
23. 2A:84A-21.8 (actions involving subpoenas served on
newspersons)
24. 2A:84A-21.11(d) (actions arising from illegal searches
and seizures of the news media)
*25, 2A:156A-24(c) (actions for violations of the
Wiretapping and Electronic Surveillance Control Act)
25A. 2C:20-8(k) (restitution to vendors by persons guilty of
theft of services)
26. 2C:20~20(a) (actions arising from criminal fencing)
*27, 2C:25-13(b) (6) (actions under the Prevention of

Domestic Violence Act)

28. 2C:41-4(c) (actions under New Jersey's "RICO" law)

’Repealed by L.1989, c.S58, §1.

’Repealed by L.1989, c.s58, §1.

‘Added by L.1989, c.112, s1.
2



*29.

30.

31‘

32.

33.

34.

*35,

*36.

*37.

*38.

39.

40.

*41,

42.

43.

*44,

*45,

46.

47.

3B:13-31 (proceedings involving public guardians of
incompetent veterans)

3B:18-6 (proceedings involving absentees)

4:8-30 (actions under the apple and peach tree trueness
law)

4:13-26.1 (actions under the agricultural cooperative
marketing associations law)

4:20-8 (actions pertaining to partition fences)
5:12~127(c) (actions under the Casino Control Act)

5:12-130.3 (proceedings involving conservatorships
under the Casino Control Act)

9:17-54 (actions under the Parentage Act)

10:1-7 (actions under the places of public
accommodation discrimination law)

10:5-27.1 (actions under the Law Against
Discrimination)

11A:2-22 (actions under the Civil Service Act)

11A:10-5 (actions under the Civil Service Act to
recover unauthorized payments)

12A:7-601(1) (actions under the U.C.C. pertaining to
lost or missing documents of title)

13:1E-71 (proceedings involving conservatorships under
the Major Hazardous Waste Facilities Siting Act)

13:17A-21(d) (actions by trustees under the Hackensack
Meadowlands Food Distribution Center Commission Law)

13:17A-33 (actions by the commission under the

Hackensack Meadowlands Food Distribution Center
Commission Law)

14A:3-6(2)-(3) (shareholders' derivative suits)

14A:11~-10 (actions concerning the rights of dissenting
shareholders)

14A:12-7(8) (d) (actions concerning the oppression of
minority shareholders)



48,

49,

*50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

*60.

61.

*62.

*63.

*64.

14A:12-7(10) (actions concerning the involhntary
dissolution of corporations)

14A:14-20 (proceedings involving corporate
receiverships)

15A:3-5(b)~(c) (shareholders' derivative suits,
nonprofit corporations)

15A:12-12(1i) (actions concerning the involuntary
dissolution of nonprofit corporations)

15A:14-20 (proceedings involving corporate (nonprofit)
receiverships)

17:3B-14 (actions involving revolving credit plans
under the Market Rate Consumer Loan Act)

17:3B-24 (actions involving closed end credit
agreements under the Market Rate Consumer Loan Act)

17:9A-167 (actions concerning the reorganization of
banks under the Banking Act)

17:9A-368 (actions concerning the rights of dissenting
stockholders of banks)

17:13-104 (b) (actions involving credit union loans
under the Credit Union Act)

17:13-119 (proceedings involving conservatorships under
the Credit Union Act)

17:16C-50 (actions by settlers and finance companies
under the Retail Installment Sales Act)

17:16C-61.7 (actions by buyers under the Retail
Installment Sales Act)

17:16C-70 (actions by home repair contractors under the
Home Repair Financing Act)

17:16C-101 (actions by owners under the Door-to-Door
Home Repair Sales Act)

17:16F~7 (actions under the discfimination in mortgage
lending law)

17:16K-6 (actions under the Electronic Fund Transfer
Privacy Act)



65.

*66.

*67.

[68.

69.

*70,

*71,

72.

*73,

74.

*75 L]

76.

*77.

78.

*79,

17:23A-20(c) (actions against insurance inétitutions,
agents, or insuranbe-support groups under the
information practices law)

17:33A-5(a) (actions by the Commissioner of Insurance
against violators of the Insurance Fraud Prevention
Act)

17:33A-7(a), (d4) (actions by insurers and the
Commissioner of Insurance, if the Commissioner
intervenes, against violators of the Insurance Fund
Prevention Act)

17B:31-2 (escheat proceedings involving insurers)]5

17B:33-8 (actions under the Unauthorized Insurers:
Process Act by insureds against unauthorized foreign or
alien insurers who have refused to make payments in
accordance with the terms of contracts and have not
presented a colorable defense)

19:44A-35(a) (6) (counsel fees incurred in complying
with the Campaign Contributions and Expenditures
Reporting Act)

20:3-26(b)~(c) (actions under the Eminent Domain Act)

20:4-4.2 (actions under the Relocation Assistance aAct
to recover relocation costs)

22A:2-42 (actions in the Special Civil Part of the
Superior Court, Law Division)

22A:2-43 (actions in municipal courts)

26:3-31.8 (actions pursuant to the Emergency Fuel 0il
Delivery Act)

26:4-122 (actions commenced by port health officers or
local boards of health)

30:4D-7.1 to -7.2 (actions under the Medical Assistance
and Health Services Act)

30:4D-17.3(f) (actions under the Medical Assistance and
Health Services Act)

30:13-8 (actions under the nursing home bill of rights
law)

*Repealed by L.1989, c.58, §1.

5



*80.

*81,

*82.,

*83.

*84 .

*85.,

86.

87.

*88.

89.

90.

91.

*92.

93.

*94,

*95.

96.

32:1-35.15(q) (condemnation proceedings abandoned by
the Port Authority of N.Y. & N.J.)

34:5A-23 (actions under the Worker & Community Right to
Know Act) -

34:8A-10.1 (actions under the farm labor crew leader
regulation law)

34:11-56a25 (actions under the Wage & Hour Law)

34:11-56.8 (actions under the sex discrimination in
wages law)

34:11-56.40 (actions under the Prevailing Wage Act)
34:15-28.1 (actions under the Workers! Compensation Act
for unreasonable or negligent delays or refusals to pay
claims for temporary disability benefits)
34:15-40(b)~(e) (reductions of compensation liens by
counsel fees paid by employees to their counsel in
third-party actions)

34:15-64 (Workers' Compensation proceedings)

34:19-5(e) (actions under the Conscientious Employee
Protection Act, in favor of the employee)

34:19-6 (actions under the Conscientious Employee
Protection Act, in favor of the employer)

38:238-2;.1(g) (proceedings under the Veterans' Loan
Act) :

39:6-67 (actions defended pursuant to the Unsatisfied
Claim & Judgment Fund Law)

39:6A-5(c) (arbitration proceedings concerning clainms
for personal injury protection benefits)

39:6A-28 (actions under the automobile accident
arbitration law)

39:6A-34 (actions under the automobile accident
arbitration law, on de novo review)

40:14A-17(e) (proceedings commenced by trustees
appointed pursuant to the Sewerage Authorities Law)



*97,

98.

*99,

100.

*101.

102.

103.

104.
105,

106.

107.

*108.

109.

*110.

111.

40:14A-21(f) (actions commenced by sewerage authorities
under the Sewerage Authorities Law)

40:14B-31(d) (proceedings commenced by trustees
appointed pursuant to the Municipal Utilities
Authorities Law)

40:14B-46 (actions commenced by municipal authorities
under the Municipal Utilities Authorities Law)

40:35B-32(d) (proceedings commenced by trustees
appointed pursuant to the County Transportation
Authorities Act)

40:37A-64(4) (proceedings commenced by trustees
appointed pursuant to the County Improvement
Authorities Law)

40:37B-27(4) (proceedings commenced by trustees
appointed pursuant to the First Class County Recreation
Authority Law)

40:55D-10(g) (actions under the Municipal Land Use Law)

40:55D-44 (proceedings under the Municipal Land Use
Law)

40:56-20 (actions concerning the abandonment by
municipalities of proposed improvement, etc.)

40:62-115 (actions concerning the abandonment by
municipalities of condemnation proceedings pertaining
to waterworks) :

40:66A-15(c) (proceedings commenced by trustees
appointed pursuant to the Incinerator Authorities Law)

40:66A-18(e) (actions commenced by incinerator
authorities pursuant to the Incinerator Authorities
Law)

40:66A-48(c) (proceedings commenced by trustees
appointed pursuant to the Solid Waste Management
Authorities Law)

40:66A~-51(e) (actions commenced by solid waste
management authorities pursuant to the Solid Waste
Management Authorities Law)

40:68A-15(c) (proceedings commenced by trustees
appointed pursuant to the Port Authorities Law)



*112.

113.

114.
115.

*116.

117.

l18.

*119.

120.

*121.

*122.

*123.

124.

*125,

*126.

126A.

*127.

40:68A-18 (actions commenced by port authorities
Pursuant to the Port Authorities Law)

40:68A-49(d) (proceedings commenced by trustees
appointed pursuant to the Municipal Port Authorities
Law)

42:2A-65 (limited partners' derivative suits)
42:2A-66 (limited partners' derivative suits) -

43:21-51 (actions under the Temporary Disability
Benefits Law)

45:14B-42 (actions under the disclosure of patient
information by psychologists law)

45:14D-24 (actions under the Public Movers &
Warehousemen Licensing Act)

45:15-16.23(a) (actions under the Land Sales Full
Disclosure Act)

45:15-37 (actions under the real estate guaranty fund
law)

45:22A-16(b) (actions under the Retirement Community
Full Disclosure Act)

45:22A-37(a)~(b) (actions under the Planned Real Estate
Development Full Disclosure Act)

46:8-21.1 (actions under the security deposits law)

46:8C-2(f) (actions under the mobile home bill of
rights law)

46:8C-3(a), (c) (actions under the mobile home bill of
rights law)

46:18-11.4 (actions under the mortgage cancellation
law)

46:30B-101 to -102 (actions under the Uniform Unclaimed
Property Act)®

47:1A-4 (actions under the examination of public
records law)

‘Added by L.1989, c.58, §1.



128,

*129,

*130.

*131.

132.

133.

134.

135.

136.

*137.

*138.,

139,

140.

*141.

*142.

*143.

*144.

*145.

48:5A-63(a) (3) (actions under the Cable Subscriber
Privacy Protection Act)

48:13A-10(b) (actions under the Solid waste Utility
Control Act)

49:5-15(b) (1) (actions under the Corporation Takeover
Bid Disclosure Law)

52:4B-8 (proceedings pursuant to the Criminal Injuries
Compensation Act)

52:4B-32 (New Jersey's "Son of Sam" law)

52:13C-36(e) (actions under the Legislative Activities
Disclosure Act)

52:18A-67(e) (proceedings commenced by trustees
appointed pursuant to the State Building Authority Act)

52:27D-347(a) (actions under the Continuing Care
Retirement Community Regulation & Financial Disclosure
Act)

52:27E~19(a)-(b) (proceedings involving the Division of
Rate Counsel) ‘

54:5-97.1 (proceedings involving tax lien foreclosures)

55:13B-21 (actions under the Rooming'& Boarding House
Act)

55:14K-22(d) (proceedings commenced by trustees
appointed pursuant to the Housing & Mortgage Finance
Agency Law)

56:3-13.16(d), (qg), (1) (2) (actions under the trademark
law)

56:6-25(a) (actions under the Unfair Motor Fuels
Practices Act)

56:7-32(a) (actions under the Unfair Cigarette Sales
Act)

56:8-19 (actions under the Consumer Fraud Act)

56:9-10(b) (actions for injunctive relief under the
Antitrust Act)

56:9-12(a) (actions for damages under the Antitrust
Act)



*146.

147.

*148.
*149.
*150.
*151.
*152.
153.
154.
155,
156.
*157.

158.

159.

160.

*161.

56:10-10 (actions under the Franchise Practices Act)
56:10-29 (actions under the law prohibiting motor
new car sales)

56:11-7(b)(2), (c) (actions under the consumer Credit
billing errors law)

56:12-3 (individual actions for damages under the Plain
Language Law)

56:12-4 (class actions for damages under the Plain
Language Law)

56:12-12 (actions for injunctive relief under the Plain
Language Act)

56:12-17 (actions under the Truth-in-Consumer Contract,
Warranty and Notice Act)

56:12-36(d)(4) (informal dispute settlement proceedings
under New Jersey's revised "Lemon Law")

56:12-37(d) (appellate proceedings under the revised
"Lemon Law")

56:12-42 (actions commenced by consumers under the
revised "Lemon Law") .

58:5-49(4) (Proceedings commenced by trustees appointed
bursuant to the water Transmission Facilities Act)

58:10-23:11n(h) (actions under the Spill Compensation !
and Control Act) !

58:26-12(b) (Proceedings under the Water Supply
Privatization Act, wherein the Division of Rate Counsel
has intervened)

8:27-12(b) (proceedings under the Wastewater Treatment

59:9-5 (actions under the Tort cClaims Act)

10



Committee Report have not beén listed in this Present compilation
because the present compilation has a narrower scope. Thus, for
example, statutory provisions‘concerning the payment of counsel
fees by a litigant to that litigant's own counsel have been
omitted (e.q., 2A:13-5; 2A:13-6; 52:27H-51), as have protisions
permitting the award Oor payment of counsel fees where the parties
have by agreement so provided (e.q., 12A:9-504(1)(a); 12A:9-506;
17:11A—46(g); 17:11A-53; 17:16C-42(b); 17:16C-71(b); 46:8B-21).
Other statutes listed in Appendix A to the King Committee Report
have been omitted from the present compilation because they have
been repealed (e.g., 2a:37-21; 2A:37-23; 11:16-2; 11:22-22;
17:13-~-27; 39:6A-4.3(c); 40:154-1). oOther omitted statutes
include: 2a:163-1 (compensation of assigned counsel in murder
cases); 18A:16-6 to -6.1 (indemnification of agents of boards of
education); 18A:60-4 to =5 (indemnification of agents of certain
educational institutions); 32:1-35.15(m) (disallowance of awards
of counsel fees to owners whose pProperties have been condemned by
the Port Authority of N.v. & N.J.); 40:37-11.5 (indemnification
of agents of county park police systems); 56:10-24 (disallowance
of awards of counsel fees in motor vehicle franchise
administrative proceedings).

Note that there are additional statutory provisions
pertaining tg counsel fees that are outside the scope of this
compilation and were not included in Appendix A to the King

Committee Report. See, e.dg., 2A:23a-17 (permitting award of

11



counsel fees where the agreement for alternative dispute
resolution so provides); 2A:37-44 (allowance of counsel fees in
certain escheat proceedings), repealed by L.1989, c.58, §1;
2A:42-81 (disallowance of counsel fees in proceedings involving
substandard multiple dwellings receiverships); 2A:158A-25
(reimbursement by parents of costs of legal services provided by
the Public Advocate to minors); 14a:3-5 (indemnification of
corporate agents by corporations) ; 15A:3-4(c) (indemnification of
corporate agents by nonprofit corporations) ; 17:9A-250(B)
(indemnification of corporate agents by banking corporations) ;
17:12B-73 (indemnification of agents of savings and loan
associations); 18A:12-20 (indemnification of board of education
members); 27:1A-5.2 (indemnification by the Department of
Transportation); 30:4-24.2(d)(2) & 30:6D-5(a) (compensation of
counsel appointed to represent indigent institutionalized
patients); 30:4-165.13 to -165.14 (compensation for counsel (but
not the Public Advocate) appointed to represent indigent, alleged
mental incompetenté); 34:15-95 (disallowance of awards of counsel
fees against the Second Injury Fund); 40:6A-1 (recovery of
counsel fees incurred in the defense of an indigent person);
40A:14-28 (indemnification of agents of municipal fire
departments); 40A:14-155 (indemnification of agents of municipal
police departments); 42:2a-67 (indemnification of general
partners); 52:27E-26 (eligibility for services of the Division of
Mental Health Advocacy); 54:8-14 (disallowance of awards of

counsel fees in proceedings to enforce tax liens where the

12




records thereof have been lost or destroyed); 56:10-14
(indemnification of motor vehicle franchisees) ; 58:10-23.11f(a)
(indemnification of contractors by the Department of
Environmental Protection); 59:10-1 to -2 (indemnification of
state employees); $9:10-2.1 (indemnification of state officers);’
59:10-4 (indemnification of local public entity employees).
Finally, statutes that refer to the recovery of
"costs", "legal costs", "expenses and costs", or "expenses",
without specific reference to counsel fees, have been omitted.
See, e.qg., 2A:29-1; 2A:123-10; 2A:123-20; 4:3-11.19; 4:8B-8;
4:20-16; 9:2~11; 13:1F-16(c); 13:9B-21(c) (2); 14A:2-2.1(7) (c);
14A:4-3(4); 14A:4-5(3); 14A:13-11; 15A:2-3(g) (3); 15A:4-3(d);
15A:13-11(c); 17:9-25(e), (g)-(h), repealed by L.1989, c.58, §1;
17:9-26, repealed by L.1989, c.ss, §1; 17:9A-256(D); 17:9A-268;
17:12B-178; 17:14A-74; 17:16A-20; 17:16F-10; 17:33-2;
17:52-23(B) ; 18A:68-5; 19:29-14; 19:34-56; 24:4-9; 34:15-95;
40:48-2.5(f) (1); 42:2A-6.1(q) (3); 42:2A-60(e); 45:1-25;
45:14D-16; 46:10A;5; 49:3-71(a); 52:17B-5.14; 54:10A-~20;
54:10B~19; 54:10D-13; 54:14-6; 54:49-12.1; 56:8-11; 56:8-14.1;
58:26-12(b) ; App. A:9-35(b). See In re Caruso, 18 N.J. 26, 39
(1955) ("'Costs' in strict, technical usage do not cover counsel
fees; and, while the statutory expression 'costs and expenses'
has been held to include counsel fees,...in statutory usage the

term is not always understood as including counsel fees."); cola

'Added by L.1989, c.77, §1.

13



,/" N,

V. Terzano, 129 N.J. Super. 47, 60 (Law. Div. 1974) (awarding

counsel fees under the Uniform Securities Law, which, under

N.J.S.A. 49:3-71(a), permits an award of "costs"), aff'd, 156
N.J. Super. 77 (app. Div. 1978); Iannone v. McHale, 236 N.J.
Super. 227, 231 (Law Div. 1989) ("Counsel fees are deemed
analogous to costs", quoting Justice, then Judge, Haneman's
opinion in In re Katz! Estate, 40 N.J. Super. 103, 107 (Ch. Div.

1956)).
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$tate of New Jersey
OFFICE OF ADMINISTRATIVE LAW

185 Washington Street
Ngwar& New Jersey 07102

(201) 648-6000
. Quakerbridge Plazs, Bidg 9
Jasg)«‘;.l“::hu Quakerbridge Road, CN 049
irector » T N
Chief Administrative Law ludge reen (65;) J;ara’-e 6%%625

April 25, 1989

Honorable Sylvia B. Pressier, .A.D.
Court Plaza North

25 Main Street, 5th Floor
Hackensack, New Jersey 07601

Dear Judge Pressier:

| have been advised by Ken Levy, Director of the Division of Law, that the Civil
Practice Committee and the Supreme Court have asked for the views of the Office of
Administrative Law on the proposed Court Rule amendment concerning summary
proceedings to enforce agency orders. It is with pleasure that | do 50.

Regarding the proposed amendment to R.4:67-6, the Office of Administrative
Law agrees with the Supreme Court sugPestion that a person seeking enforcement of
an administrative agency order shou!d first be required to obtain the consent of the
agency. The draft amendment which was shared with this Office gives agencies the
right to intervene in actions initiated by individuals to enforce agency orders. In a case

deprived of the right to decide how best to regulate an area. Nevertheless, | do have a
few concerns.

Most final orders in adgn.inistrative proceedings are entered either by the agency

head rendering a final decision or by an administrative law judge under N.J.S A
52:14B-10 when the agency head fails to review the initial decision in timely fashion. |

may also be some situations where agencies will be reluctant to enforce orders that
are perceived to be Wrong or contrary to their interests. Allowing an agency
arbitrarily to decline to enforce orders may subvert the Administrative Procedure Act's
legislative intent of éncouraging agency heads to review initial decisions expeditiously
and to render serious and carefyl final adjudications. It may also impair the finality of
orders achieved when the parties fail to appeal an adjudication. An agency head
declining arbitrarily to enforce its own valid order raises the specter of unfairly
depriving a successful litigant of victory.



Honorable Sylvia 8. Pressler, J.A.D.
April 25, 1989
Page 2

I can suggest two ways to check such possible abuses. One would be to require
that the agency head’s decisi
explained in sufficient detail to permit a court to evaluate its reasonableness without
the need for additional testimony. Under this method, the agency head would not be
required to intervene to preclude enforcement. The objection could be articulated in
an economical and informal manner., Nevertheless, the agency head's decision should
be subjected to an arbitrary and capricious review standard which would restrain
unreasonable refusals to consent, Alternatively, in each situation in which an agency
head withholds consent, the Committee and the Supreme Court may wish to consider
making the agency a necessary party to the enforcement action. - in this way, the
reasonableness of the agency head's decision to withhold consent could be scrytinized
in connection with the action to enforce.

In the opinion of the Office of Administrative Law, it does not matter which
superior court division undertakes review of the agency's withholding of consent to an
enforcement action. What does seem important from this Office’s perspective is that
the decision to withhold consent be subjected to the arbitrary and capricious review
standard and that the reasons for any denial be clearly specified by the agency head,
whether the judicial review occurs in connection with the enforcement action or
separately.

On behalf of the Office of Administrative Law, | wish to express our appreciation
for the Committee’s and the Court’s solicitation of our opinion on the proposed rule
amendment. | hope the Office will be offered the opportunity again in the future to
comment on other Court Rule suggestions which affect administrative agency
practice.

Very truly yours,

Lk

aynee LaVecchia
Ditector
ILV/dgi

¢c: Robert D. Lipscher, Director
Administrative Office of the Courts
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DEPARTMENT OF LAW AND PUBLIC SAFETY
PETER N. PERRETTT,JR.

ATTORNEY GENERAL DIVISION OF LAW

RICHARD J. HUGHES JusTIcE COMPLEX . LEVY
CN 112 ASSISTANT ATTORNEY GENERAL
TRENTON 08625 DIRECTOR
May 2, 1989

Honorable Sylvia B. Pressler, J.a.D.
Court Plaza North

25 Main Street

Fifth Floor

Hackensack, nNJ 07601

Dear Judge Pressler:
The Supreme Court has asked for the written pPosition of

the Attorney General as to the adoption of an amendment to R. 4:67-
6 which would alloyw an action to enforce an administrative agency

order to be brought by a pPerson other than the agency itself. As
pPresently written, R. 4:67-6 only permits a State agency to bring
Summary actions to enforce 1ts orders. We were asked to comment

Specifically on the Supreme Court's suggestion that enforcement by
a@ person other than the agency be contingent upon the agency's
consent.

Initially, we agree with Office of Administrative Law
Director Jaynee LaVecchia's observation that permitting individuals
to seek enforcement of agency orders without obtaining agency |
consent would be contrary to the Principle that agencies have §
discretion as to whether and when to enforce their orders. There f
‘are a number of reasons why a . State agency. might not seek to f
enforce its order, including changed Circumstances, agency efforts
to resolve a dispute over enforcement, or an agency determination
that its order has not been violated. Moreover, there is also a
concern that an enforcement action brought by third parties could
be motivated by collateral concerns.

While we agree with Director LaVecchia that consent is an
appropriate requirement for a party other than the administrative
agency to invoke R. 4:67-6, we do not believe a provision is
required in the Proposed amended rule to prohibit administrative
agencies from arbitrarily refusing to consent to enforcement of
their orders. Such a prohibition is inherent for any State
administrative action. So long as a party meets the requisite
standards for standing, a decision Not to consent to a private
enforcement action of an administrative agency order would be
subject to review in the Appellate Division to determine whether it

New Jersey Is An Equal Opportunity Employer



May 2, 1989

Page 2
was arbitrary, capricious or unreasonable. Newark v. National
Resource Council, 82 N.J. 530, 539 (1982), cert. den. 449 U.S. 983
(1980). Moreover, as is the case with other agency decisions, the

agency would be required to State the reasons for its decision. 1In
addition, it should be noted that we have Séen no evidence which
would raise a concern that, under N.J.S.A. 52:14B-10, initial
decisions of administrative law judges have become final due to the
inattention of agency heads, or that agency heads would use the
mechanism of refusal to enforce an order to avoid the effect of
N.J.S.A. 52:14B-10. Given the longstanding pPrinciples of
administrative law, there is no reason to place any specific
restrictions, within the Proposed rule, on agency decisions not to
consent to enforcement.

Thank you for the 6pportunity to provide our comments on
the proposed Rule.

Very truly yours,

.

enneth S~
Assistant Attorne General
Director, Division of Law

/fc
C: Robert D. Lipscher, Director
Administrativeloffice of the Courts
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REPORT OF THE SUBCOMMITTEE ON MENTAL COMMITMENTS

Introduction

The Subcommittee recommends a court rule explic-
itly providing judicial review of those involuntarily
committed patients who attempt to convert to volun-
tary status at any time. See Appendix B, proposed
R. 4:74-7(g). The Subcommittee also recommends judi-
cial review of the voluntary status of patients in
certain facilities. See Appendix B, proposed

R. 4:74-7(i).

‘During the 1987-88 term, the Subcommittee on Mental

Commitments was assigned two tasks: (1) to revise
Rule 4:74~7 to incorporate and explain the procedures
required by L. 1987, c. 116 (codified at N.J.S.A.
30:4-27.1 et seq., attached as Appendix E) and (2) to
consider whether the rule should include court review
of an adult patient's voluntary status when that
patient has converted from involuntary status. 1In its
April 5, 1988 Report to the entire committee, the Sub-~
committee did not recommend a court rule establishing
such review. The 1988 Subcommittee Report expressed

concern because while the Public Advocate strongly
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favored such a rule, the Attorney General equally

strongly opposed it.1

The Subcommittee waé asked to further consider
this topic at the start of the 1988-90 term. The -
membership was expanded to include two trial judges
with substantial experience in civil commitment pro-
ceedings: Hon. Rudolph N. Hawkins, Jr. and
Hon. Richard S. Rebeck, and a pPrivate practitioner

experienced in this area of law, Jack Harrington, Esq.

The Need for the Rule

The Subcommittee determined to seek factual
information about conversions of involuntary patients
and about the circumstances of voluntary patients, in
order to determine whether judicial review is needed.
The original concern of the Public Advocate, which led
to the formation of this Subcommittee, was that duress,
misinformation and misunderstanding are factors in
conversions from involuntary to voluntary status. The
Subcommittee also inquired into the pPractical effects

of the rule change under consideration, particularly

1Both departments were represented on the Subcommittee
throughout.



its likely effect upon administrative, hospital and
judicial resources. To this end, the Subcommittee
interviewed persons experienced in and affected by the
everyday process. We sought to understand the views
and concerns of those persons likely to be most
affected by court review of conversions to voluntary
status. The Subcommittee sought especially to draw

upon the experiences of the Essex County practice under

In re G.M., 217 N.J. Super. 629 (Ch. Div. 1987)

(Appendix D). Six persons representing varied per-
spectives on the process were invited to address the

Subcommittee, three at each of two meetings.

The following persons addressed the Subcommittee
on January 18, 1989: Hon. Theodore A. Winard, Superior
Court Judge, Essex County; Deputy Public Advocate,
Paula Chaffip Levy; and Director Alan Kaufman, Division
of Mental Health and Hospitals. The following addressed
the Subcommittee on March 1, 1989: Felix A. Ucko,
M.D., Medical Director, Pequannock Valley Mental Health
Center and former Medical Director, Essex County
Hospital Center (1973-1980); wWilliam Butler, member of
the Consumer Operated Self Help Advocacy Program, a
former patient and now a client representative employed
by the Department of Human Services at Marlboro State
Hospital; and Marilyn Goldstein, President of the New

Jersey Chapter of the Alliance for the Mentally Ill and




the mother of a patient. Their views, as expressed on
these occasions, are summarized at Appendix A to this

Report.

Over the course of the two information—gathering
meetings, it became increasingly clear that so-called
"voluntary" patients are too often subjected to duress,
false promises, threats and misinformation which are
not limited to decisions to convert from involuntary to
voluntary status. Patient decisions to remain volun-
tarily (e.g., to rescind a request for discharge) are
also vulnerable to these pressures. The Subcommittee
therefore felt compelled to expand the focus of its
inquiry to include all patients in voluntary status,
whether converted from involuntary or originally

admitted as voluntary.

At present, only Essex County provides routine
review of a patient's decision to convert from invol-
untary to voluntary status. This is a result of

In re G.M., supra. At the present time, in Essex as

well as elsewhere throughout the State, a patient
listed as a voluntary admission receives judicial
review only if s/he makes written request for dis-
charge, and if the hospital then obtains a court order

for temporary commitment (rather than discharge the i
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patient). In that event a court hearing will take
place within 22 days of the request for discharge, but
only so long as the patient dqes not (1) rescind the
request before the temporary order is obtained or (2)
(with the exception of Essex County) convert back to
voluntary status before the hearing. It is at these

two critical stages that the informed and voluntary

nature of the patient's decision is in serious question.

Based upon the information gathered, the Subcom-
mittee is convinced that undue influences are at least
On some occasions exerted, and may succeed in getting
the patient to rescind a discharge request or convert
to voluntary status. The Subcommittee was particularly
impressed by the statements of both Dr. Ucko, concern-
ing the practices of his professional peers, and the
experiences of William Butler, an employee of the
Department of Human Services who has daily contacts
with patients and is himself a former patient. Their
experiences and observations (that duress, false
promises and misrepresentation are often utilized by
doctors, staff and family members to get a patient to
sign voluntary papers) were supported by the statements
of Deputy Public Advocate Levy and Marilyn Goldstein,
the mother of a patient. These views were uncontra-
dicted throughout the Subcommittee's consideration of

these questions.
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Thus court review of involuntary patients, as
mandated by statute, can be and too often is frustrated.
Patients to whom the nominal status of "voluntary" is
attributed are patients excluded from judicial review.

They may in effect be involuntary patients in the true

sense of the word, victimized by duress, misrepresenta-
tion and their own lack of understanding.2 The Subcom-
mittee therefore concludes that there exists a clear
and compelling need for a court rule to ensure judicial
review of all involuntary patients who seek to convert
to voluntary status. This includes patients who,

under the new statute, convert to voluntary status
during the 72-hour period that they can be held by a
screening service without even a temporary commitment

order. See N.J.S.A. 30:4-27.9(c) .

2At the recent Judicial College a course was given on
involuntary civil commitments. The panel of speakers
included one of four deputy attorneys general assigned
to represent the Department of Human Services. The

DAG expressed concern that involuntary patients convert
to voluntary status specifically in order to avoid
having to take medication (voluntary patients have the
right to refuse medication; involuntary patients do
not). He explained that where the medication is a
necessary element of the patient's treatment, the
patient is often times simply "plaving games" with the
system, delaying effective treatment and ultimately
leaving the institution no choice but to refile for
involuntary commitment in order to administer effective
treatment. He encouraged judges not to accept conver-
sions to voluntary status on face value but rather to
interview the patient to ascertain whether the patient
is indeed willing to be a voluntary patient, i.e.,
willing to accept necessary treatment.
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There is also grave concern that those whé remain
voluntary patients over a long period of time may in
fact be involuntary, but without the statutory pro-
tections afforded those who have gone through the com-
mitment process. The Subcommittee further recommends
a court rule that explicitly provides the opportunity
for judicial review to patients who are initially volun-
tary admissions by assigning counsel to these patients
as the statute permits. These patients have not always
made a decision knowingly and freely at the time of
their admission. Thereafter, they may continue to be
labeled "voluntary" indefinitely only because they do
not understand their rights. Moreover, these patients
are no less likely to be subjected to false promises,
duress and misrepresentations than are the patients who
convert from involuntary. Such tactics are used to
coerce patients not to request discharge and, where a
request has ﬁeen made, to rescind the request prior to
the hospital's being required to file commitment papers.
There are also patients who are mentally or emotionally
incapable of making an informed and voluntary decision,
though not legally incompetent. For them the label

"voluntary patient" is also a misnomer.

The existing procedures also encourage inequitable

distribution of limited Placement resources. There is



a tendency for involuntary patients under a CEPP order3
to receive preferential treatment over voluntary
patients awaiting placement. That is because the court
reviews the involuntary but not the voluntary patients'
status. If an involuntary patient remains in CEPp
status too long, the judge questions staff efforts at

Placement and can set deadlines. Since there is no

judicial oversight of voluntary patients, and no equiva-

lent of CEPP status, there is less pressure on staff to
promptly place the voluntary patient who could be dis-
charged. 1In turn, this situation creates an incentive
for staff to encourage involuntary patients in CEPP
status to convert, thereby circumventing judicial pres-
sure for placement. The Subcommittee's recommendation

addresses this problem.

The Subpommittee is unanimous in its conclusion
that patients who convert from involuntary status, as
well as those already admitted as voluntary, should be
afforded judicial review. Eight of the nine Subcommit-
tee members concluded that the proposed rule is needed

and constitutes an appropriate exercise of

3This is an Order of Conditional Extension [of hospi-
talization] Pending Placement [in an appropriate
unconfined living situation]. It applies to patients
who are no longer committable but who cannot make their
own living arrangements. See R. 4:74-7(g) (2); Matter
of S.L., 94 N.J. 128 (19837.



the Court's authority. Only the Attorney Generél's
representative dissents. The Subcommittee is satisfied,
based upon the information summarized in Appendix A,
that its recommendations, if adopted, will not unduly
increase the demand on mental health or judicial

resources.

The Authority for the Rule

The Subcommittee finds that circumstances surround-
ing the so-called "voluntary" patient frequently amount
to de facto but not de Jure commitment. The absence of
judicial scrutiny clearly violates the intent of the
Legislature, which is set forth, in part, at N.J.S.A.
30:4-27.1(b) and (¢). The Legislature clearly incorpo-
rates federal and state constitutional guarantees
against involuntary confinement without due process of

law:

b. Because involuntary commitment
entails certain deprivations of liber-
ty, it 1is necessary that State law
balance the basic value of liberty with
the need for safety and treatment, a
balance that is difficult ¢to effect
because of the 1limited ability to
predict behavior; and, therefore, it is
necessary that State law provide clear
standards and procedural safeguards
that ensure that only those persons who
are dangerous to themselves, to others
or to property, are involuntarily
committed.
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€. It is the policy of this State that
persons in the public mental health
system receive inpatient treatment and
rehabilitation services in accordance

- with the highest professional standards
and which will enable those hospital-
ized persons to return to their commu-
nity as soon as it is clinically appro-
priate. Further, it is the policy -
of this State that the public mental
health system shall be developed in the
manner which protects individual
liberty and provides advocacy and due
process for persons receiving treatment
and insures that treatment is provided
in a manner consistent with a person's
clinical condition.

See, e.g., Addington v. Texas, 441 U.S. 418, 425, 99

S.Ct. 1804, 1808-09, 60 L.Ed. 2d. 323, 330-31 (1979) :

This Court repeatedly has recognized
that civil commitment for any purpose
constitutes a significant deprivation
of liberty that requires due process
protection.

The proposed court rule tracks the express sta-
tutory intent "that the provisions of the lact] apply
to persons involuntarily admitted to special psychi-
atric hospitals and do not apply to persons voluntarily
admitted to special psychiatric hospitals unless spe-

cifically provided for in the [act]."4 Senate Revenue,

4Definitions appear at N.J.S.A. 30:4-27.2. See
Appendix E.

& S
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Finance and Appropriations Committee Statement to

Assembly Bill No. 1813, L. 1987, c. 11s6.

The statutory direction appears at N.S.J.A. 30:4-27.3:

The standards and procedures in this
act apply to all adults involuntarily
committed to a short-term care facility,
psychiatric facility or special psychi-
atric hospital and all adults volun-
tarily admitted from a screening ser-
vice to a short-term care facility or
psychiatric facility. The standards
and procedures in this act shall not
apply to adults voluntarily admitted to
psychiatric units in general hospitals
or special psychiatric hospitals,
eXcept as provided in section 11 or 20
of this amendatory and supplementary

act.5

The Legislature has declared it to be among the
rights of all patients, voluntary and involuntary, "to
be represented by an attorney and, if unrepresented or
unable to afford an attorney, the right to be provided
with an attorney . . . " N.J.S.A. 30:4-27.11(c). The
Legislature cannot have intended a futile act.
Appointment of counsel implies that counsel advise the

patient/client and act to protect him/her. The statute

°N.J.S.A. 30:4-27.11 provides for the rights of both
voluntary and involuntary patients at all facilities.
N.J.S.A. 30:4-27.20 provides the conditions for dis-
charge of voluntary patients. See Appendix E.



states that the patient is to be pProvided with a verbal
explanation of the reasons for the admission, of the
right to counsel and all other rights, as well as a
written statement of the rights. But the statute is
silent regarding procedure to exercise those rights.
The court rule should be amended to provide for volun-
tary patient's rights under the statute, including the
inherent right to have his/her status accurately deter-
mined. N.J.S.A. 30:4-27.9 permits voluntary admission
only after the patientvhas been advised of the right to

discharge and exposure to involuntary commitment.

At its first meeting of the present term, the
Subcommittee invited the office of the Attorney General
to explain its argument that a rule requiring judicial
review of the conversion from involuntary status to
voluntary (ag well as review of long-term voluntary
status) is outside the rule-making aﬁthority of the

Supreme Court under Winberry v. Salisbury, 5 N.J. 240

(1950) . 1Its response (attached as Appendix C) does
not persuade the remaining members of the Subcommittee.
No dispute with the substantive findings regarding
"leuntary" patients was offered. Rather the Attorney
General continues to argue the Winberrz issue, relying

on an unreported Appellate Division decision and what



- 13 -

the remaining members believe to be a misreading of the
statutory provision for appointing counsel for all,

including voluntary, patients.

The only New Jersey Supreme Court opinion cited
by the Attorney General, In re S.L., 94 N.J. 128 (1983),
supports the power of the Court "by rule or by deci-
sion" to establish "procedures ensuring the rights of

individuals in the judicial process..." Id. at 133 n.S5.

There is no constitutional or statutory impediment
to the narrow intrusion upon the voluntary patient's
rights. There is, however, a risk of liability to a
patient whose "voluntary" admission was without compe-

tent consent. See Burch v. Apalachee Community Mental

Health Services, Inc., 840 F.2d 797 (11th Cir. 1988)

(rehearing en banc),6 certif. granted sub nomine

Zinermon v. Burch, U.S. » 109 S.Ct. 1337,

103 L.Ed.2d 807 (1989) (complaint for reckless admission
of psychotic patient as "voluntary" and 152-day confine-
ment without a hearing states a claim under § 1983).

Oral argument was heard on October 11, 1989.

6The several opinions filed address various constitu-
tional grounds for the action.
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There has been concern that a truly voluﬂtary
patient not be subjected to intrusion upon his right
of confidentiality (which is equally applicable to
involuntary patients), or to less formalized privacy
interests, while hospitalized. That concern can be met
(1) by existing rules of confidentiality, including
provisions for sealing the records of judicial proceed-

ings concerning patients and for holding hearings in

camera; and (2) by using initials and/or code numbers

to identify patients in judicial proceedings. The
Public Advocate has submitted a memorandum on the

issue of confidentiality. See Appendix F.

We sympathize with the possibility that some
individuals who are voluntarily admitted to inpatient,
public psychiatric facilities may suffer some annoyance
at the visit of the assigned lawyer.7 However, that
potential iﬁtrusion upon a few individuals seems a
reasonable price to avoid a far greater intrusion on
those other individuals who present as voluntarv, but
are involuntary. That greater intrusion is confinement

in a psychiatric facility without true consent.

7N.J.S.A. 30:4-27b establishes the right of voluntary
and involuntary patients to a verbal explanation of
their rights. Some intrusion is thus contemplated.
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Based upon the information gathered by the Subcom-
mittee and summarized in Appendix A, additions to the
present court rule are necessary to protect involuntary
and voluntary patients' rights that are mandated both

by statute and by constitutional principles.

Recommendations

For all of the foregoing reasens, the Subcommittee
recommends the adoption of the procedures embodied in
the proposed addition as new sections (g) and (i) to
R. 4:74-7, attached as Appendix B. The procedures
encompass patients who convert from involuntary to vol-
untary status as well as patients who are initially

admitted voluntarily.

The proposed rule would have these results:

(1) All involuntarily committed pa-
tients who attempt to convert to
voluntary status get a hearing within
20 days of conversion.

(2) Those patients who have been
detained at a screening service and
then admit themselves as voluntary
patients at a "short-term care facil-
ity" or "psychiatric facility" get a
hearing within 20 days of admission,
i.e., they are treated as conversions.
See N.J.S.A. 30:4-27.3.

(3) Those patients who have voluntarily
admitted themselves to a psychiatric

unit in a general hospital or to a spe-

cial psychiatric hospital will not get

an initial hearing. See I4d.
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All voluntary patients who remain

three months get appointed counsel
4 summary review of voluntary status.
attorney can get a hearing by rais-
& guestion as +to voluntariness.

Respectfully submitted,

HON. BARBARA BYRD WECKER, Chair

PROF. ROBERT CARTER, Rutgers Law

School

RUSSELL H. GALE, Esgq. (Designee of

Legal Services of New Jersey)

MICHAEL J. HAAS, Deputy Attorney
General (Designee of the Attorney

General)
JACK HARRINGTON, Esqg.
HON. RUDOLPH N. HAWKINS
LINDA LASHBROOK, Esq.
PAULA S. LEVY, Esq. (Designee
of the Public Advocate)
HON. RICHARD S. REBECK

November 29, 1989



APPENDIX A

Summaries of Invited Speakers' Views

HON. THEODORE A. WINARD, ESSEX COUNTY

Judge Winard's experience with the Essex practice
has been that (1) in the vast majority of cases where a
patient is scheduled for status review, the status is
not contested and the only action by the court is to
order the matter to be re-listed in six months and
(2) the practice of status review does not impose upon

the court any significant additional work.

The mere listing of voluntary patients on the
court's calendar for review of status serves an impor-
tant purpose: it ensures hospital review of the

patient.

DEPUTY PUBLIC ADVOCATE, PAULA CHAFFIN LEVY*

In 1988, in Essex County, 238 patients were listed
for status review over 21 court dates (approximately 12

per date).

* Ms. Levy was not a member of the subcommittee at the
time of her presentation. She was appointed Director
of the Division of Mental Health Advocacy in September
1989, replacing Linda Rosenzweig, Esq., who became
Camden County Counsel.
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There are two types of challenges to a patiént's
voluntary status which are raised at the calendar call:
(1) the patient is truly involuntary (or incapable of
making a decision to change status) or (2) the pa-
tient's status should be changed to Conditional Exten-
sion Pending Placement ("CEPP") because the patient
does not meet the standard for commitment and the
patient's willingness to remain at the hospital is
prompted solely by the unavailability of appropriate

Placement outside the hospital.

For the five years that status reviews have been
conducted in Essex County: (1) there have been an
average of 15 cases per year where voluntary status has
been challenged, (2) most of the challenges involve
abuse of the CEPP status, (3) all challenges have been
successful and (4) the number of challenges per year
have decreaséd with each passing year (indicating to

Ms. Levy the deterrent effect).

In Essex, if a matter appears on the calendar for an
involuntary commitment hearing but the patient is
listed as having converted to voluntary status the
attorney interviews the patient and, if a challenge is
made to the voluntary status, a hearing takes place

that same day so long as the patient desires to proceed
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with the previously scheduled hearing. TIf no challenge
is made, the matter is thereafter periodically listed
on the court's calendar for status review. If a
challenge to voluntary status is entered at the calen-
dar call, a hearing is scheduled for two weeks hence.
[The scheduling of a hearing does not affect the
patient's right to request discharge ("48 hour no-
tice"), compelling the hospital to decide whether to
institute involuntary commitment proceedings.] If upon
the conclusion of the hearing, the patient isg found to
not be voluntary, the court voids the voluntary status
and orders the hospital to make another suitable
disposition, i.e., discharge the patient or commence

involuntary commitment proceedings.

The hearings referred to in the preceding paragraph
may consist of two parts: (1) the judge interviews the
patient to determine whether he or she is a voluntary
patient and (2) if not voluntary, whether patient meets

the standard of inveluntary commitment.

The Essex program does not include review of pa-
tients who originally enter the hospital as a voluntary
admission and never request discharge. Voluntary
admission patients are only reviewed when a request for
discharge results in the filing of papers for involun-

tary commitment by the hospital or others.
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ALAN KAUFMAN, DIRECTOR OF DIVISION OF MENTAL HEALTH AND

HOSPITALS, DEPARTMENT OF HUMAN SERVICES

Cf the 3,100 patients in state and county psychiat-
ric hospitals at any given time, approximately 25%°
(775) are listed as voluntary, most of whom have
converted from involuntary. For the Year ending June
1988, 10,380 patients pPassed through the 3,100 beds of

the state institutions.

Director Kaufman does not favor automatic review of
all voluntary patients. Nevertheless, he candidly
admits that court review of conversions would not
impose a significant administrative burden upon the
state mental health care system. He estimated that
listing 2,500 patients (25% of 10,000) for review each

year would require 50 administrative hours of work.

He opposes automatic court review of all voluntary
status patients on the basis that such review would
serve to deminish the therapeutic benefit of the
patient's conversion from involuntary to voluntary,
where conversion reflects increasing responsibility for

self.

In 1987, of 588 admissions in Essex County 18% or

roughly 106 patients were voluntary admissions.
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Director Kaufman recommended, and the subcommittee
members concurred, that the the input of consumers,
organizations of former mental health patients and
families of patients, should be sought before making
any decisions regarding rule pProposals. The subcom-
mittee further determined it prudent to hear from a
psychiatrist experienced in working with involuntarily

committed patients.

DR. FELIX UCKO

Patients listed byvthe hospital as voluntary,
including voluntary admissions, often have signed the
necessary papers without any understanding of what they
are doing. Some patients, for example, have signed

voluntary admission pPapers while intoxicated.

Patients who make a knowing decision to be admitted
voluntarily or to convert to voluntary status may and
often do deteriorate during their hospitalization to
the point that they no longer understand their status

or their rights.

It is "common practice" for doctors to convince
their patients to sign voluntary papers by making false
promises or threats regarding the court hearing. The

doctors do so knowing that the patient does not meet
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the standard for commitment but Sincerely believing
inpatient treatment to be in the Patient's best medical
interests. Doctors on some occasions act upon inter-

ests other than what is best for their patient, i.e.,

keeping the hospital beds full. He has seen families
coerce patients into converting to voluntary status by

threats and promises that are not accurate.*

In Doctor Ucko's opinion, court review of voluntary
status would not have an adverse effect on therapeutic
benefits derived from the patient's conversion to
voluntary so long as the procedure for the review is
kept simple, with the truly voluntary patient having to
do no more than speak with his or her attorney. 1In
almost every case, he believes a patient should be told

the truth about his/her status.

Regarding‘placement, involuntéry'patients under an
Order of Conditional Extension Pending Placement (CEPP)
are likely to receive preferential treatment (by staff
responsible for arranging placement) over clinically

identical voluntary patients, including those who have

* Another of Dr. Ucko's concerns is that "voluntary"
patients are pressured not to request discharge by
threats of involuntary commitment.
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been waiting longer for Placement. This is because of
the judicial scrutiny of the hospital's efforts regard-
ing CEPP's and the absence of any outside oversight of
placement efforts for voluntary patients. Moreover, in
his experience conversions to voluntary status are-

coerced specifically to avoid judicial scrutiny.

Dr. Ucko believes that status review would discour-
age doctors and family members from applying pressure
on patients to convert to voluntary and, overall, would
help to make a better system. He considers the absence

of voluntary status review to be inhumane and unfair.

WILLIAM BUTLER

The views he presented to the subcommittee were
represented to be those of a consensus of the members
of the Consumer Operated Self Help Advocacy Program, an

organization of former mental health in-patients.

Mr. Butler was adamant that voluntary patients must

be afforded status review and judicial hearings.

From his personal experience as a patient and as the
client representative at Marlboro State Hospital,

Mr. Butler stated that patients often sign voluntary
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papers after being told they will have the right to
sign themselves out on 72 hours' notice. They then
sign the .72 hour notice, expect that they are going

home, and at the last minute the hospital tells them

" "

no” and files commitment papers. The emotional

upset =-- a combination of disappointment, frustration,
fear and anger -- often results in violent behavior
(throwing chairs, hitting walls, etc.) which is then
used at the court hearing as evidence justifying
commitment. Similarly, hospital privileges, which have
nothing to do with voluntary status, are often promised
in order to coerce patients to convert to voluntary

status or to rescind a request for discharge. He

himself experienced many of the abuses he describes.

Mr. Butler maintains that there is no substance to
the classification of patients as voluntary and invol-
untary. Voluntary patients do not have any more rights
(and without judicial review, have fewer rights) than
involuntary patients and are no less subject to abuse
and neglect. He believes that if there is going to be
this classification, being a voluntary patient should

mean having "absolute freedom to leave."

Patients on back wards who may want to be discharged
need what is often lacking: a contact with an outside

agent. Hospital staff, more often than not, simply
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aren't listening. Status review would provide.this
needed contact. Moreover, reviews will help most
patients feel better about themselves, serving to

improve their self-esteem.

With respect to court hearings, Mr. Butler believes
too many matters are presently scheduled for one day,
resulting in too little time per case for the judge to
explore issues of ccercion by doctors, hospital staff

or family members.

Social Workers are not working to place many deserv-
ing patients due to understaffing. Court orders of
CEPP are often critically viewed by hospital
administration -- they "want to see the judge's medical

degree."

MARILYN GOLDSTEIN

Mrs. Goldstein stated that there absolutely should
be judicial review of voluntary patients as duress is
frequently utilized to get patients to sign voluntary
papers. The parent's perspective, however, is that
voluntary patients should not be released upon request
without some opportunity for the family or hospital to

seek further commitment.
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Voluntary patients often appear better treaﬁed but
suffer from benign neglect, failure to treat. More-
over, there are voluntary patients taking up space in
hospitals, who do not need to be institutionalized.
Mrs. Goldstein was personally aware of a situation
where a patient was in a state psychiatric hospital for
12 years, although no longer committable. The patient
was there because the hospital didn't know what to do
with her, i.e., she wasn't capable of managing if
discharged. According to Mrs. Goldstein this is a

frequent problem.

Mrs. Goldstein had also personally experienced a
situation where there was a ratio of one social worker
to 60 patients. The social worker did not even know
the identity of her patients, let alone their placement

needs.
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Proposed Rule 4:74-7(g) and (i)

4:74-7, Civil Commitment

A(a) thru (£) . . . no change.

(g) Conversion to Voluntary Status and

Voluntary Admissions.

(1) Where a patient has been involuntarily

committed to a short-term care facility, a

psyciatric facility or a special psychiatric

hospital, as defined in N.J.S.A. 30:4-27.2, and

thereafter seeks to convert to voluntary status,

the court shall hold a hearing within 20 days to

determine whether the patient had the capacity to

make an informed decision to convert to voluntary

status and whether the decision was made volun-

tarily. Counsel previously appointed shall

represent the patient at this hearing.

(2) Where a patient has been evaluated by

& screening service and thereafter admitted to

a_short-term care facility or a psychiatric

facility as a voluntary patient and where no




court order or temporary commitment has been

entered, the court shall hold a hearing within

20 days to determine whether the patient had

the capacity to make an informed decision to

make an informed decision to be admitted volun-

tarily and whether the decison was made volun-

tarily. Counsel shall be appointed to represent

the patient at this hearing.

[{g)] (h) . . . no other change.

(i) Voluntary Status: Appointment of Counsel

and Periodic Review

(1) A patient's continuing voluntary status is to

be periodically reviewed, not less than once every

six months, in the presence of counsel for the

patient. At such review, if counsel for the

patient certifies to an in-person interview with

the patient within the previous 10 days and the

patient's continuing voluntary status, no further

judicial action is required. If counsel is unable

to so certify, the court shall schedule the matter

for a hearing to determine whether the patient has

the capacity to make an informed decision to remain

as a voluntary patient and whether such a decision

has been made knowingly and voluntarily.




(2) Where a patient was voluntarily admitted prior

to the effective date of this rule, the court shall

appoint counsel for the patient and shall list the

matter for periodic review as in (1) above. The

matter shall be listed initially within 60 days of .

the effective date of this rule and periodically

thereafter not less than once every six months.

(3) Every hearing scheduled because counsel could

not certify to the patient's continuing voluntary

status shall be held no less than two weeks nor

more than four weeks from the date of the periodic

review,
[(h)] (3) . . . no other change.
[(i)1 (k) . . . no other change.
[(3)] (1) . . . no other change.



The Subcommittee on Mental Commitments has asked the
Attorney General's Office to comment upon a proposed court rule
which would provide for Judicial review of voluntary patients in
psychiatric facilities. This office has also been asked to comment
upon a draft mﬁdification of this proposal, which Yould require
that counsel be appointed for every patient who is admitted as a
voluntary patient in a psychiatric facility. .

As in the past, it is the recommendation of the Attorney
General's office that neither proposed rule should be adopted. It
is important to note that the Legislature has not provided for any
court involvement in the voluntary admission of patients to
psychiatric hospitals whether in the current laws or L. 1987, ¢.
116. By contrast, L. 1987, ¢. 116, §16 encompasses ﬁany
protections, including Judicial review, for ihvolﬁntary committed
individuals. It may be concluded that the Legislature determined
that there is no need to mandate judicial review for an essentially
private determination by an individual to seek psychiatric care and
a professional determination by medical staff to admit that
individual to a psychiatric hospical. Nor has the Legislature
mandated that legal counsel be appointed for each and every

voluntary patient or that a court hearing be conducted for the
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purpose of inquiring whether appointed counsel has mét with the
voluntary patient.* ‘

Moreover, neither the Supreme Court nor any court of
Statewide Jjurisdiction has rendered a determination in any case
involving the substantive rights of voluntary patients. Indeed, we
believe that, unti} Such time as the Supreme Court speaks to these

issues, it would be inappropriate to engage in Tulemaking which
would arguably Create substantive law. See generally, Const. =347,

Art. VI, §II, €3; State v. Leonardis, 73 N.J. 360 (1977); Busik v v.

Levine, 63 N.J. 351 (1873), appeal dismissed 414 U.S. 1106 (1873);
ginpggzz_gé_sglighg;z, S N.J. 240, 248 (1950), gcert. den. 340 U.s.
877, 71 S.Ct. 123, 95 L.Ed. 638 (1950).
| Our recommendation is supported by the Appellate
Division's approach in In re G.S., A-2751-84T5S (1985) (ﬁnreported).
In that case, the court considered earlier cases wherein Judge
Rudd, the trial judge in Ip re G.M., 217 N.J. sggg; 629 (Ch. 1387),
apparently issued an opinion identical to that in the published
case. While the Appellate Division dismissed the appeals and
Cross-appeals on procedural grounds, the opinion articulated a
number of the issues which should be congidered by an appellate
court:
First, must the voluntary admission be
approved by the court based on a judicial

inquiry into the patient's capacity to execute
the application and his understanding of the

* L. 1987, ¢. 116, S§llc merely provides that patients admitted
on either a voluntary or involuntary basis shall have the right to
be represented by an attorney. There is no legislative provision
requiring that counsel be appointed.

-2 <



consequences of voluntary status? If so must

such an inquiry be made in all cases or only in

cases in which .questions of capacity and

understanding are rajised? Must such an inquiry

be. made at all where the voluntary application

is executed by an incompetent patient's duly

appointed legal guardian? If judicial approval

of the voluntary admission is Yequired, should

there be any further judicial involvement in

approved voluntary admissions by way of

periodic review in the manner provided for by

R. 4:74-7(£)? . 1f 80, what is the subject of

review? Is the subject limited to determining

whether capacity and understanding continue or

should it include an inquiry into pPlacement

planning, treatment and other details of the

hospitalization? (Slip op. at 2].

The court further noted at PP. 12-13 that it should refrain from
dealing with these issues in an abstract manner until such time as
4 proper record is established and an appeal perfected "to allow
the court to consider the questions raised in the context of the
particular controversy." Slip op. at 13. The Attorney General's
Office is of the opinion that it is only after these issues have
been crystallized in such a case--and a determination made as to
whether there is a need for procedural safeguards in connection
with voluntary admittees--that rulemaking in this area should
occur.

It |is important to note that because involuntary
commitment is a governmental action to deprive an individual of
liberty, the State is bound by constitutional considerations in
both committing the individual and retaining the individual in
committed status. See general discussion in In re S.L., 94 N.J.
128, 136-137. However, in the case where patients are admitted

voluntarily, no such Spectre of governmental action is raised. As

-3 -



noted by Justice Stewart in a case involving the commitment of

minors:

Clearly, if the appellees in this case were
adults who had voluntarily chosen to commit
themselves to a State mental hospital, they
could not claim that the State had thereby
deprived them of liberty in violation of the
Fourteenth Amendment. Parham v. J.R., 442

U.S. 584, 621 (1979) (concurring Opinion)].

This fundamental diffefénce between commitments and admissions
requires, at the very least, that ap appellate court first review
the issues which are raised by the pProposed rules prior to any
consideration of a rule amendment. _

For the above reasons, the proposed rules should be
rejected at this time. Issues connectad with voluntary admissions
will eventﬁally be considered by the higher courts; until such
time, this subcommittee should refrain from recommending’ the

adoption of a far-reaching rule which alters existing substantive

law,
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF LAW
HEHORANDUH

Date: November 15, 1989

TO: John J. Baxter
Administrative Office
of the Courts

FROM: Michael J. Haas
Deputy Attorney General

SUBJECT: Subcommittee Report

Thank you again for inviting me to the Subcommittee s
meeting on November 8. At that meeting, the Subcommittee members
were asked to provide additional comments on the Subcommittee's
final report and Rule proposal. The Attorney General's primary
comments in opposition to the proposed Rule are set forth in Appen-
dix C to the current version of the report and I request that these
comments be included in any revision of the report that is pre-
sented to the Civil Practice Committee.

Reflecting upon the comments made by other Subcommittee
members at our meeting on November 8,. I have the following addi-
tional comments: First, it continues to be the Attorney General's
position that the entire proposed amendment is beyond the scope of
the Court's rule-making authority as defined in Winberry v.
Salisbury, 5 N.J. 240 (1950). Specifically, in Winberry, the Court
interpreted the phrase "subject to law" in Article VI, Section II,
paragraph 3 of the New Jersey Constitution, holding that:

The rule-making power as to practice and proce-
dure must not invade the field of the substan-
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tive law as such. While the courts necessarily
make new substantive law through the decision
of specific cases coming before them, they are
not to make substantive law wholesale through
the exercise of the rule-making power. [5 N.J.
at 248.]

For the reasons set forth in my prior comments, the Court would be
making new substantive law if the proposed Rule amendment were

adopted and, therefore, under Winber + the proposed Rule should

not be adopted.

At the Subcommittee meeting, we reviewed various portions
of the commitment statute to attempt to find support for the pro-
posed amendments. It continues to be the Attorney General's posi-
tion that the statute contains no authorization for the proposed
Rule. In addition, the Senate Revenue, Finance and Appropriations
Committee Statement to L. 1987, c¢. 116 specifically states that the
law was "amended ... to clarify that the provisions of the bill

apply to persons involuntarily admitted to special psychiatric hos-

pitals and do not apply to persons voluntarily admitted to special
psychiatric hospitals unless specifically provided for in the

bill." (Emphasis added). The provisions of the law discussing

not provide for either the conducting of hearings regarding volun-
tary édmissions or the mandatory appointment of counsel to volun-
tary patients. See also N.J.S.A. 30:4-27.3. Because there is no
statutory authority for the proposed Rule, it is respectfully sub-

mitted that it should not be adopted.
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Contrary to the pdsition taken by some of the Subcommit-
tee members, the law does not provide that an attorney be appointed
to advise the voluntary patient of the reasons for admission, the

availability of an attorney and the rights provided in the law

(N.J.S.A. 30:4-27.11b) or of the discharge provisions eétablished
by the act. N.J.S.A. 30:4-27.9b. Rather, this function is ob-

viously to be performed by personnel at the facility. The Subcom-
mittee's fear that a facility would not perform this function, in
violation of the law, wunless an attorney was appointed for each
voluntary patient, appears speculative. The Subcommittee's concern
could better be addressed by requiring, through a regulation pro-
mulgated by the facility's licensing authority, that a record be
kept that the voluntary patient has been advised of the rights pro-
vided for under the commitment law. For example, under the newly
enacted General Hospital Bill of Rights Law, L. 1989, c. 170, per-
sons admitted to general hospitals are to receive certain informa-
tion concerning the rights they have. The Legislature did not re-
quire that an attorney be appointed to ensure that this information
is conveyed to the patient. Rather, it left the enforcement of the
act to the licensing agency, tﬁe State Department of Health. See,
L. 1989, ¢. 170. §5. Likewise, enforcement of the requirements of
L. 1987, ¢. 116, has been entrusted to the Department of Human Ser-
vices and/or the Department of Health. See e.g. N.J.S.A. 30:4-
27.4, 27.5, 27.8. There is, therefore, no authority to require

that an attorney be appointed for voluntary patients.
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As was brought out at the full Committee's last meeting,
the proposed Rule would also infringe upon the voluntary patient's
right to privacy. The Rule would require that, upon voluntary ad-
mission to any psychiatric facility, the patient would have an at-
torney appointed for him and become involved in a court broceeding
to determine the "voluntariness" of his private choice to seek care
and treatment. This would clearly intrude upon the patient's right
of privacy. For example, under the General Hospital Bill of Rights
Act, L. 1989, ¢c. 170, a patient has’ been afforded a right to
privacy and confidentiality of all records pertaining to his treat-
ment. A patient voluntarily admitted to a psychiatric facility
should not be stripped of these basic rights just because he has
decided to seek treatment in a psychiatric, rather than a general,
hospital. While there was some suggestion that the patient's
identity could be protected through the use of a numerical identi-
fying code, etc., this would not appear viable from a practical
standpoint. It would also not protect the patient from the intru-
sion into his privacy that would be caused by the proposed Rule or
the chilling effect it might have on the patient's decision to seek
treatment.

The cases that were discussed at the Subcommittee meeting
do not appear to be on point. For example, Whalen involved a stat-
ute requiring prescription forms to be filed with the Department of
Health. This is a much different case than what we would have

under the proposed Rule where the person's choice of treatment
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would be disclosed to an appointed attorney and to the court sys-
tem and the person would be required, in effect, to justify his
pPrivate decision to seek treatment. The other cases that were dis-
cussed appear primarily to deal with the disclosure of a person's

medical condition to employers (FQP v. Philadelphija; McKenna); or
licensing authorities (Shoemaker; Martin). Here, the proposed Rule

would require that the person's choice of treatment be disclosed to
an attorney he doesn't even know and to the court system. It is
difficult to imagine a more intrusive invasion of a patient's right
of privacy.

Finally, there are two other concerns that are not ad-
dressed by the proposed Rule. First, the Rule would require the
appointed attorney to make a determination as to the patient's com-
petency to voluntarily admit himself to a facility. Wwith due
respect to the many government and private attorneys with expertise
in the mental health law field, this determination is properly one
for the medical experts. Second, the Rule provides for the ap-
pointment of counsel in all cases, which would mean that the
patient would have an attorney which he did not choose. These con-
cerns provide further reasons for not adopting the proposed Rule.

Based upon the foregoing, it is the Attorney General's
position that there is no statutory justification for the Rule and
that it is barred by the Winberry doctrine. The additional com-
ments expressed herein provide further reasons for rejecting the

‘Rule as proposed.
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Thank you again for the opportunity to participate in the

Subcommittee's proceedings.

M.J.H.

c: Hon. Barbara Byrd Wecker
Paula S. Levy
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search. See State v. Leandry, 151 N.J.Super. 92, 96-97 (App.
Div.1977), certif. den. 75 N.J. 532 (1977). Clearly, in the circum-
stances, the handbag on the front seat of the unlocked vehicle
Was one of those “other area(s] where g registration might
normally be kept in a vehicle... " Patino, supra, 83 N.J. at
12. The initial search which was limited to the handbag on the
front seat, was reasonable in scope and tailored to determine
the owner of the vehicle. The touchstone of the Fourth Amend-
ment and Article 1, paragraph 7 of the New Jersey Constitution
is reasonableness. Bruzzese, suprae, 94 N.J. at 216-217. Once
the contraband was observed while looking for evidence of
ownership, it was not necessary to first obtain a warrant before
seizing the contraband. State v. Alston, 88 N.J 211, 233
(1981).

We agree with the trial judge that the State sustained its
burden of proving the reasonabieness and validity of the war-
rantless search and seizure. State v. Valencia, 93 N.J. 126,
133 (1983). Consequently, we affirm the order denying the
motion to suppress as well as the judgment of convietion.

Affirmed.

IN THE MATTER OF THE VOLUNTARY
COMMITMENT OF G.M.

Superior Court of New Jersey
Chancery Division Family Part
Essex County

Decided March 10, 1987.

SYNOPSIS

County challenged decision to require judicial review of
voluntary patient’s status in county hospital. The Superior
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Court, Chancery Division, Essex County, Rudd, J.8.C., held that
Superior Court had power to order judicial review of voluntary
patient's status in county hospital and correctly ordered review
of status.

Judicial review ordered.

Menta] Health e=59

Superior Court had power to order judicial review of volun-
tary patient’s status in county hospital and correctly ordered
review of status, even though judicial review Was not statutori-
ly required. R. 4:74-7(p).

Steven J. Bercik, Jr. for the voluntary ments) patients
(Alfred A. Slocum, Public Advocate, attorney),

Denise P. Coleman for Essex County (4, Curtis Meanor,
Acting Essex County Counsel, attorney).

RUDD, JS.C.

G.M., the patient herein, was admitted to the Essex County
Hospital Center by application for temporary commitment dat-
ed October 8, 1981 By order of the Honorable Paul T. Muyr-
phy, JJ.D.R.C. dated October 21, 1981, G.M. was detained in
the hospital under a temporary class ¢ order, N.J.S 4. 30:4-38,
pending a final hearing to be held on November 9, 1981. On
the date of the final hearing, Judge Murphy entered a final
order of commitment. Thereafter, severa] review-of-commit-
ment hearings were held on February 1, 1982, May 3, 1982,
May 9, 1988, May 8, 1984, August 7, 1984 and November 7,
1984. G.M.’s commitment status remained unchanged through-
out these review proceedings. On the next scheduled commit-
ment-review date, April 9, 1985, the court was advised that
G.M. had signed papers for voluntary admission to the Essex
County Hospital Center on April 8, 1985. Hence, on the latter
date, G.M.’s patient status in the hospital center changed from
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that of a committed patient to that of one voluntarily admitted
to that facility.

On the April 9, 1985 hearing date, the court noted the
voluntary status and schedyled a review in six months. Similar
orders were issued by the court on October 8, 1985, April 9,
1986 and October 7, 1986,

The question in this case is whether the court has the power
and is correct in ordering such a review.

In the legal area of commitments to menta] institutions,
“slipping through the cracks” is a terror oft noted in the classic
literature which is our heritage. Though it is an administrative
probiem, we have required periodic judicial review to prevent it.
InreS.L, 9% NJ 128 (1983); R. 4:74-7(D); State v, Fields, 77
N.J. 282 (1978).

And correctly so. How easily a patient, unfortunate enough
to be hospitalized for menta] disorder, having lost contact with
reality, can also lose contact with family, guardian, lawyer,
amicus of any kind.

But what to review? The categories of those unfortunates
need reciting and take some understanding. There are “Com-
mitted Patients”—those with mental disorder, who may be
dangerous to others or themselves. There are “Committed
Patients”—no longer dangerous but needing treatment. There
are “Discharged Patients'—not dangerous, needing treatment,
who are awaiting placement and referred to as “Confined
Pending Placement” (formerly “Discharged Pending Place-
ment”). All these are included in the group of patients for
whom judicial review is required. R. 4:74~7(f); In re S.L.
supra, 94 N.J. at 140-142.

There is another category of patients called “Voluntary Pa-
tients” —those in the hospital because for one reason or another
(length of stay, infirmity, senility, without family, disassociated
one way or another, incapable of caring for themselves. on the
brink of madness) of whom the county says no review is
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necessary. The county has no fear they will be “lost in the
cracks.”

The public advocate argues that they are no different than
other patients and cites precedent for such review. State v,
Krol, 68 N.J. 236 (1978); In re S.L., supra; State v. Fields,
supra. New York State has held that review is necessary for
voluntary patients, /n re Buttonow, 23 N.Y 24 385, 398, 244
NE2 677 (Sup.Ct.1968). On the other hand the county asks
that no review take Place and argues for freedom of choice for
the patients, and freedom from responsibility for the county,

[ agree with the public advocate. There should be a review
of the status of “Voluntary Patients” by the judiciary.

[ find no difference in the vulnerability of the voluntary
patient “to being lost in the cracks” as against the vulnerability
of committed or pending placement patients being “lost in the
cracks.” They are all disordered or disoriented or in need of
treatment and care. They cannot, any of them, stand alone and
speak for themselves. They need help. A lack of statutory
definition that they need help must not Prevent us from giving
it to them under the general equity powers. They look, sound
and talk like, and are like their helpless “Committed” or “Con-
fined” colleagues. What good is the sieve of Judicial review if
any of the helpless volunteers can still leak through? What
good is all our effort in preventing patients from being “lost in
the cracks” if such a hapless category as the so-called “vol-
unteers” is subject to being lost?

Judicial review of voluntary patients is needed,
It is ordered.
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Law Review Commentaries

Mental health patients’ right to refuse forcible
administration of medication. (1981) 11 Seton
Hall L.Rev. 796.

. ARTICLE 3. Cb.\IMITME.\'T AND ADMISSION
A. DEFINITIONS AND GENERAL PROVISIONS

Table

Showing where subject matter of sections repealed by L. 1987, . 116, is
now located.

Former New  Former "New
Section Section  Section Section
30423, . 30:4-27.2 30:4-27.8,
30:4=25. ... None 30:4-27.9
80:4-26.2 ... None  80:4-462............... 30:4-27.9
30:4-26.3 ...l 30:4-27.5  80.4-48 : 30:4-27.17
80:4-2633 ... ..l 80:4-27.5 T T e
B0:4-2T. ... 30:4-27.3 30:4-27 .90
to..... Trrerreeeeeaaan 30- i ;“3 g S04=RRL None
30:4-30. ... 3042000 30439 304-2.21
80:4-33. ... 80:4-27.10 g T s .one
30:4-38 None 30:4-62...... ... None
30:4-87. ... LTI None 30481 30:4-27.5,
30:4-38. .. None , '30:"'2;.‘6'
80:4-39.......oi 042117 3304:4;;;2
t B e I T ST L S A4
| 30:4-2719 30:4-83. ... 30:4-27.21
804-41.. .., 30:4-27.11  804-84.... 80:4-27.22
to  304-841.. ... 30:4-27.10
30:4-27.14 30:4-84.2.... ... ... .. 30:4-27.21
304-42.......l 30:4-27.14  30:4-107 ...... ... ... ..., 30:4-27.17,
to 30:4-27.22
' 30:4-27.16  30:4-115 .................. 30:4-27.1%,
30d=44. ... 30:4-27.17 30:4-27.21
30d=45. ... 80:4-27.13  30:4-120 ..................Lll L, None
30:4-27.9  30:4-126.1................. ..... None
30:4-46............ eeeenea. 30:4-27.3, 30:4-161 ................... 30:4-27.22
: 30:4-27.9  30:4-163 ..................... .. None
30:4=46.1 ...l 30:4-27.5, 80:4-165 ......... e None

30:4-23. Definitions

As used in this article: :

“Chief executive officer” means the chief executive and administrative officer of
any institution as designated for that purpose by the board of managers.

“County counsel” includes the chief legal officer or adviser of the board of chosen
freeholders of any county in this State or his duly authorized representative,

“Institution” includes, except as herein otherwise provided, any State or county
institution for the care and treatment of the mentally ill, the tuberculous, or the
mentally retarded in this State, as the case may be.

“Court” means the County Court of any county in this State or the Juvenile and
Domestic Relations Court of any county. :

“Medical director” means the physician charged with the overall professional
responsibility for the operation of a mental or tubercular hospital.
last deletions by striceouts
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“Patient” includes any person or persons alleged to be mentally ill, tuberculous, or
mentally retarded whose admission to any institution for care and treatment of such
class of persons in this State has been applied for.

“Discharge” shall mean relinquishment by all agents of the department of all'legal
rights and responsibilities acquired by reason of the admission, with or without court
order, of that person to any residential or functional service whose operation is in
any way authorized by the department, except that the right and responsibility to
pursue and recover unpaid charges shall be maintained. _

“Police official” shall mean any permanent and full-time active policeman of any
police depaz:tment of a municipality or a member of the State Police or a county
sheriff or his deputy. .

“Evgluatignﬂs'e_rvices" shall mean those services and procedures in the department
by which eligidilicy for functional services for the mentally retarded is determined

and those services provided by the department for the purpose of advising the courts '

concerning the need for guardianship of individuals over the age of 18 who appear to
be mentally deficient. '

“State school” shall mean any residential institution of the State of New Jersey
which is so designated by the State Board of Contrad Institutional Trustees and
whose primary purpose is to provide functional services for the mentally retarded.

“Mental hospital” shall mean any inpatient medical facilicy, public or private, so
designated by the Board of esaszel Institutional Trustees. Such 2 hospital may be
an institution exclusively for the care of the mentally ill, or it may be a general
hospital providing facilities for the diagnosis, care and treatment of individuals with
mental illnesses on an inpatient basis. '

“Practicing physician” shall mean a physician licensed to practice medicine in any
one of the United States; provided, however, that “practicing physician,” with
reference to admission to mental hospitals, shall not include any physician who is a
relative, either by blood or marriage, of the patient, nor the director, chief executive
officer, or proprietor of any institution for the care and treatment of the mentally il
to which application for admission is being prepared.

“State residential services” shall mean observation, examination, care, training,
treatment, rehabilitation and related services, including family care, provided by the
department to patients who have been admitted or transferred to, but not discharged
from, any State hospital for the mentally ill or tuberculous or any residential
functional service for the mentally retarded; “county residential services” shall
mean comparable services provided to patients who have been admitced or transfer-
red to, but not discharged from, any county hospital.

“Admitting physician” shall mean that physician designated by the medical di-
rector to act as his agent in authorizing the admission of patients to a mental
hospital. . ) _

“Attending physician” shall mean a practicing physician in the community attend-
ing the patient in his home or in a mental hospital, or the physician on the staff of a
mental hospital who is immediately responsible for the care and treatment of the
patient.

“Chief of service” shall mean the physician charged with overall responsibility for
the professional program of care and treatment in the particular administrative unit
of the mental hospital to which the patient has been admitted, or such other member
of the medical staff as may be designated by the medical director. He shall have the
custody and control of every person admitted to his service until properly transfer-
red or discharged.

“Custody” shall mean the right and responsibility to provide immediate physical
attendance and supervision.

“Family care” shall mean a program conducted under the regulations of the State
Board of Centeol Institutional Trustees for the placement with suitable private
families or in boarding homes holding a certificate of approval in accordance with
State law of individuals who are eligible for care in mental hospitals or for functional
services for the retarded, who have no need for professional nursing services, w'ho
have no suitable homes of their own, and who have no relatives able to provide
minimum sheltered care.

Last acditions in text indicated by underline:
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.“gligible men;al}y retarded person” shall mean a person who has been declared
eligible for admission to functional services of the department.

“Functional services” shall mean those services and Programs in the department

. available to provide the mentally retarded with education, training, rehabilitation,

adjustment, treatment, care and protection.
“Mental deficiency” shall mean that State of mental retardation in which the

reduggion of social competence is so marked that persistent social dependency
requiring guardianship of the person shall have been demonstrated or be anticipated.

“Mental retardation” shall mean a state of significantlv sub-average general
with deficits in adaptive behavior and

intellectual functioning existing concurrently

manifested during the develoomental period.

“Mental illness” shall mean mental disease to such an extent that a person so
afflicted requires care and treatment for his own welfare, or the welfare of others,

or of the community.
Amended by L.1983, ¢. 143, § 11.

Repeal
Section 30:4=23 is repealed by L.1987, ¢. 116, § 30, eff. Nov. 7, 1988,

The 1985 amendment also deleted the formes
definition of “mental retardation”.

Effective date and date of implementation of
L.1985, c. 145, see note under § 30:6D-23.

1987 Legislation

Effective date of L.1987, ¢. 116, sae Historical
Note under § 30:4-27.1,

Ses now, § 30:27.2

Statement: Commirtee statement to Senate, No.
1826-1.1985, c. 145, see § 30:6D-23.

Notes of Decisions
Institution 4

3. Mental iliness
Govemning zoning for community residences for
developmentally disabled was not void for vague-

ness, since terms “developmentally disabled” and
“mentally ill" were specifically defined. Mental
Health Ass'n of Union County, Inc. v. City of
Elizabeth, 180 N.J.Super. 304, 434 A.2d 683
(L.1981).

4. Institution

Provision, which is within “Bill of Rights for
the Mentally Retarded” and which relates to
rights of patients in treatment, applies only to
institutions whose primary or substantial function
is to care for and treat the mentally impaired.
Matter of Grady, 85 N.J. 235, 426 A.2d 467
(1981). ‘

30:4-24. Application of title; public policy

Library References
Mental Health ¢=31 et seq.
C.J.S. Insane Persons §§ 8, 61.

Notes of Decisions

2. Mentally {ll, in general
Provision, which is within “Bill of Rights for
the Mentally Retarded” and which relates to

rights of patients in treatment, applies only to
institutions whose primary or substantial function
is to care for and treat the mentally impaired.
Matter of Grady. 85 N.J. 235, 426 A.2d 467
(1981).

30:4-24.1. Civil rights and medical care for mentally ill

Administrative Code Referencu

Patient supervision at state psychiatric hospi-
tals, see NJ.A.C. 10:36-1.1.

Law Review Commentaries

Court of equity's inherent power to exercise
mentally retarded individual's right to steriliza-
tion. (1981) 12 Seton Hall L.Rev. 96.

last deletions by strikeauts

Mental health law.  Steven B. Lieberman, 118
N.J.Law. 65 (Feb.1987).

Mental health patients’ right to refuse forcible
administration of medication. (1931) 11 Seton
Hall L.Rev. 796.

Standards for effective legal advecacy. Steven
J. Schwartz, Robert D. Fleischner, Maniyn J.
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Schmidt, Heather M. Gates, Cathy Costanzo and

—_—
Notes of Decisions

3. Constitutiona] rights

To determine whether a substangive fight of 3
meatally retarded individual has been violated,
court must balance the individual's liberty against

30:4-24.2, Rights of patients

Law Review Commentaries

Access to medical records. Robert J. Conroy,
Mark D. Brylski and Kathy Opperman, 113 N.J.
Law, 32 (Feb.1937),

Court of equity's inhersnt power to exercise

mentally retarded individual's fight to steriliza.
tion. (1981) 12 Seton Hall L.Rev. 96.

Mesntal health patients’ right to refyse forcible
administration of medication. (1981) 11 Seton
Hall L.Rev. 796. .

United States Supreme Court

Conditions of confinement, restrain: and train.
ing, see Youngberg v. Romeo, 1932, 102 S.C.
2353, 457 US. 307, 73 L.Ed. 34 28, on remand
637 F.2d 33.

Drug therapy, refysal by patieat, ses Mills v.
Rogers, 1982, 102 s.cL. 22, 457 Us, 291, 73
L.Ed.2d 16, on remand 738 F2d 1.

————————

Notes of Decisions

Actions and proceedings 1.5

Best interest of incompetent person 16
Least restrictive treatment 18
Sterilization 17

————

1. Construction and application

Rennie v. Klein, D.C, 476 F.Supp. 1294 (1979)
stay denied in parr, granted in part 431 F.Supp.
552 [main volume] modified on other grounds and
remanded 653 F.24 836, certiorari granted and
vacated 102 S.Ct. 3506, 458 US. 1119, 73 L.Ed.24
1381, on remand 720 F.2d 266.

Matter of Grady, 170 N.J.Super. 98, 405 A.24
851 (1979) [main volume] vacated 85 N.J. 235,
426 A.2d 467,

New Jersey courts would recognize a state law
right to reasonabie care as necessary predicate to
other more explicit patient rights. Scotr By and
Through Weintraub v, Plante, C.A., 69] F.2d 634
(1582).

Provision, which was within “Bill of Rights foe
the Menually Retarded” and which related to
rights of patients in treatment, did not apply to
certain hospital merely due to fact thae mentally
retarded persons were included among its patients
for whom géneral medical services were per.
formed. Macter of Grady, 85 N J. 235, 326 A.2d
467 (1981). )

Last

Nancy Winkelman (1983) 14 Rutgess L7 4;.

ad
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the state’s reasons for festraining that liberty.
Marter of Commitment of LLI;, 196 N.J Super.
33, 431 A.24 563 (A.D.1984) certification denied
101 N.J. 209, 210, 501 A.2d 393, 894.

4. Treatmen:

New Jersey cours would recognize a state law
right 10 reasenable €are as necessary predicace to
other more explicit patient rights. Score By and
Through Weintraub v, Plante, C.A., 691 F.2d 634
(1982),

Provision, which is within “Bill of Rights for
the Mentally Retarded™ ang which relates 1o
rights of patients in treatment, applies only 1o
institutions whose primary or substantial function
is to care for ang trear the menually impaired. Id.

L5, Actions and proceedings

A federal coyur action to enforce settlement
agresment entered in Goodwin, a federal class
action challenging #¢eneral policies and conditions
at Essex County Hospital Center, is not the exclu-
sive avenue for redress of disputes involving ten.
sion berween an individual patienc's personal and
privacy rights and the clinical decision of the
partient’s treatment t2am, and Guodwin did not

dressed to her known aliases and prefaced by
“Dr.” Smith v. Shapiro, 197 N.J.Super. 320, 43¢
A2d 1232 (A.D.1384) certification denjed 101
N.J. 235, 50t A.2d 913,

Monitoring section of Goodwin agreement set-
tling federal action 2rising out of class action
involving general policies and conditions at Essex
County Hospital Center was ROt an “administra.
tive remedy” required 10 be exhausted before pa.
tient could maincain action under statutory “Bill
of Rights” concerming right to recaive mail and
unopened correspondence as master had no power
to either adjudicate or make rules but served
merely as mediacor. Smith v. Shapiro, 197 NJ.
Super. 320, 434 A.2d 1282 (A.D.1984) certifica.
tion denied 101 N.J. 235, 501 A.2d 912.

2. Jurisdiction

Macter of Parterson, 156 N.J.Super. 91, 383
A.2d 467 (1973) [main volume) certification de-
nied 77 N.J. 469, 391 A.2d 4384,

6. Commitment

Once mentally ill individual is determined dan.
§crous to himself or others, court is empowered ¢q
fashion restrictions on him which will reduce thag
risk to an aceeprable level, not to eliminate that
risk altogether. Macter of Commitment of JL),
196 N.J.Super. 34, 431 A.3d %63 (A.D.1984) cem;.
fication denied 101 N.J, 209, 210, 501 A.2d 893,
894,

Criteria for committing either criminal defend.
ant to mental hospital after he has been found not

Builty by reason of insanity or anyone else are

$ame; there must be finding of mental illness and
diticns in text indicated by underline;
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dangerousness to self, others or property.  Marter
of ALL., IS2 N.JSuper. 480, 471 A.24 63 (A.D.
1984) certification denjed 97 N.J. 589, 483 A4
151,

Because commitment effects a great restraint on
individual libenty, this power of state is constity-
tionally bounded. Matter of S.L, 94 NJ. 123,
462 A.2d 1252 (1983).

State canrot constitutionally commit individu-
als to_mencal hospitals solely on basis of mental
illness. but state must show that an individual is
lixely to pose a danger to self or others or proper-
ty by reason of mental illness. Id.

7. Treatment—In general

Rennie v. Kiein, D.C., 476 F.Supp. 1294 (1979)
stay denied in part, granted in part 481 F.Supp.
552 [main volume] modified and remanded 633
F.2d 836, certiorari granted and vacated 102 S.Ct.
3506, 433 U.S. 1119, 73 L.Ed.2d 1381, on remand
720 F.24 266.

8. —~— Refusal of treatment

Rennie v. Klein, D.C., 476 F.Supp. 1294 (1979)
stay denied in part, granted in part 431 F.Supp.
352 [main volume] modified and remanded 653
F.2d 336, certiorari granted and vacated 102 S.Ct.
3506, 458 U.S. 1119, 73 L.Ed.2d 1381, on remand
720 F.2d 266. S

10, = Classification for treatment

Marter of Parterson, 156 N.J.Super. 91, 383
A.2d 467 (1978) [main volume] certification de-
nied 77 N.J. 469, 391 A.2d 484.

13. Injunctions

Rennie v. Klein. D.C., 476 F.Supp. 1294 (1979)
Stay denied in part, granted in part 481 F.Supp.
552 [main volume] modified and remanded 653
F.2d 836, certiorari granted and vacated 102 5.¢Ct.

30:4-24.3

3506. 453 U.S. 1119, 73 L.Ed.2d 1381, on remand
720 F.24 266,

16.  Best interest of incompetent person

Stats’s interest in preventing birth of genetically
defective or uncared for children is not sufficient
to necessitate sterilization of anyone who does not
want to be sterilized; in determining whether to
authorize sterilization, court should consider only
the best interests of the incompetent person, not
the interests or conveniencs of society in, having
such person sterilized. Marter of Grady, 85 N.I.
235, 426 A.2d 467 (1981). )

17, Sterilizarion

Neither provision, which is within “Bill of
Rights for the Mentally Retarded” and which
relates to rights of patients in treatment, nor
Developmentally Disabled Rights Act’s provision,
which states that no person receiving services for
the developmentally disabled at any facility is to
be subjected to certain treatment, including sterili-
zation, without express and informed consent of
such person, restrict judicia) authorization of steri-
lization to the situations covered by such provi-
sions. Matrer of Grady, 85 N.J. 238, 426 A.2d
467 (1981).

13, Least restrictive treatment

Exercise of clinical judgment in assigning a
privilege level to mental patient eligible for dis-
charge pending appropriate placement to effectu-
ate treatment goals did not impinge upon those
patients’ right under the patient’s bill of rights
[N.IS.A. 30:4-24.2] to least restrictive conditions

" necessary to achieve purposes of treatment, or the

federal constitutional right to liberty. K.P. v.
Albanese, 204 N.J.Super. 166, 497 A.2d 1276
(A.D.1985) centification denied 102 N.J. 355, 508
A.2d 225,

30:4-24.3. Confidential nature of certificates, applications, records and reports

All certificates, applications, records, and reports made pursuant to the provisions
of this Title and directly or indirectly identifying any individual presently or formerly

receiving services in a noncorrectional

services in a noncorrectional institution s
confidential and shall not be disclosed by

institution under this Title, or for whom
hall be sought under this act shal] be kept
any person, except insofar as:

(1) the individual identified or his legal guardian, if any, or, if he is a minor, his

parent or legal guardian, shall consent; or

(2) disclosure may be necessary to carry out any of the provisions of this act or of
article 9 of chapter 82 of Title 24 of the New Jersey Statutes; ! or

(3) a court may direct, upbn its determination that disclosure is necessary for the

conduct of proceedings before it and that

contrary to the public interest.

failure to make such disclosure would be

Nothing in this section shall preclude disclosure, upon proper inquiry, of informa-
tion as to a patient's current medical condition to any relative or friend or to the
patient's personal physician or attorney if it appears that the information is to be
used directly or indirectly for the benefit of the patient.

Nothings in this section shall

reclude the

rofessional staff of a community

azancy under contract with the Division of Mental Health and Hospitals in the

Department of Human Services, or of a Screening service. short-term care or

psvehiarric facilicv as those facilicies are defined in seczion 2 of P.L.1937, ¢. 116 (C.

last deletions by stsiceeuts
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30:4-27.2) from disclosing information that is relevant tg a oét
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ment to the staff of another such agency.

Amended by L.1987, ¢. 116, § 24, eff. Nov

1 Section 2A:3241.

. T, 1988,

L1987, ¢ 116, effective Nov. 7, 1988

1987 Legislation

Adoption, modification, repeal and enforcement
of rules and regulations to effectuate purposes of
L.1987, ¢ 116, see Historical Note under
§ 30:4-27.5.

Effective date of L.1937, ¢, 116, see Historical
Note under § 30:4-27.1. -

Law Review Commentaries

Access to medical records. Robert J. Conroy,
Mark D. Brylski and Kathy Opperman, 113 N.J.
Law. 32 (Feb.1987).

Mental health law. Steven B. Lieberman, 118
N.J.Law. 65 (Feb.1987).

ient's current treat.

Statement: Committes statement tc .issembly,
No. 1813—L.1987, ¢. 116, see § 30271

30:4-24.4. Written reports accounting for expenditures of moneys of mentally
retarded persons

L.1983, ¢. 223, § 1, eff. June 27, 1983,

Senate Institutions, Health and Welfare Committee Statement
Assembly, No. 1811—L.1983, ¢. 223

This bill, as amended by committee, requires Division of Mental Retarda-
tion employees who handle personal funds of their clients living in private
facilities to maintain written expenditure reports on the use of the funds.
The bill also requires the Commissioner of Human Services to conduct a
detailed study of the management and handling of client funds and adopt
regulations to improve the present system. ’

The committee made technical amendments to the bill to clarify the intent
of the sponsor and limit the bill to clients of the Division of Mental
Retardation. As amended, this bill is identical to Senate Bill No. 1926 Sca.

Title of Act:

An Act conceming certain moneys of mentally
retarded persons. L.1983, ¢. 223.

30:4-24.5. Study of management and handling of moneys; regulations

The commissioner shall, in consultation with the State Auditor, condupt a detailgd
study of the management and handling of the moneys described in section 1 of this
act! and shall adopt regulations to improve present systems and procedures where
appropriate.

L.1983, ¢. 223, § 2, eff. June 27, 1983.

1 Section 30:4-24.4.

Statement: Commitzee statement to Assembly, C.J.5. Insane Persons §§ $8, 61.
No. 1811—=L1.1983, c. 223, see § 304244,

Lidrary References
Mental Health &3] et seq.

Last additions In text Indicated by underline;
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INSTITUTIONS AND AGENCIES 30:4-25.1
30:4=25. Classes of commitment |

Repeal -
Section 30:4-25 is repealed by L1937, ¢. 115, § 30, e Nov. 7, 1958

1987 T.egislation Statement: Committes statement to Assembly,
Effective date of L.19§7, ¢. 116, see Historical  No. 1313—=L1.1987, ¢. 116, ses § 30:4-27.1.
Note under § 30:4=27.1. .

30:4=23.1. Definitions; classes for application for admission of eligible meﬁtally
retarded persons to functional services :

a. For the purpose of Title 30 of the Revised Statutes:

(1) “Eligible mentallv retarded person” means a person who has been declared
eligible for admission to functional sarvices of the department.

(2) “Evaluation services” means those services and orocedures in the depar‘ment
by which eligibility for functional
and those services provided by the department for the purpose of advising the court
concerning the need for guardianship of individuals over the aze of 18 who appear to
be mentallv deficient.

3) “Functional services” means those services and programs in the department
available to provide the mentally retarded with education. training. rehabilitation.
adjustment, treatmenc. care and protaction.

or “mentallv deficient” means that state of mental retar-

dation in which the reduction of social competence is so marked that persistent social
dependency requirin guardianship of the persor shall have been demonstrated or be
anticipated. '
5) “Mental retardation” or “mentally retarded” means a significant subaverage
eneral intellectual functioning existin concurrently with deficits in adaptive behav-

ior which are manifested during the develooment period.
6) “Residential services” means observation. examination. care, training, treat-

ment, rehabilitation and relateqd services, includinz community care, rovided bv the
aegartment to patients who have been admitted or transferred to, but not discharged
from any residential functional service for the mentallv retarded.

b. Application for admission of an eligible mentally retarded person to functional

services of the department may be made under any of the following classes:

Class F. Application to the commissioner by the parent, guardian or person or
agency having care and custody of the person of a minor or by the guardian of the
person of a mentally deficient adult;

Class G. Application to the commissioner by a mentally retarded person over 18
years of age on his own behalf;

Class H. Application to the commissioner b: a juvenile court having jurisdiction
over an eligible mentally retarded minor:

Class I. Application to the commissioner with an order of commitment to the
custody of the commissioner issued by a court of competent jurisdiction during or
following eriminal process involving the eligible mentally deficient person.

Application shall be made on such forms and accompanied by such relevant
information as may be specified from time to time by the commissioner.

Amended by L.1987, ¢. 116, § 25, eff. Nov. 7, 1988,
: L.1937, ¢. 116, effective Nov. 7, 1958

1987 Legislation ] Effective date of L.1987, c. 1186, see Historical
Adopticn, medification. repeal and enforcement  Note under § JO:27.1.

- ' ctudte purposes of . .
irl;usl? ""Zd Tlge“l“:f’ zl:i:zg:c:; eh%:e" ;:d:’ Stitement: Committee statement to Assembly.

§ 30:4=275. No. 1313—L.1937, ¢. 118, see § 30:&27.1
last deletions by strikeeuts
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Note 1

INSTITUTIONS aAND AGENCIES

30:4-25.3. Determination by commissioner

Notes of Decisions
.

1. In genera]

Committing courr did not abuse its discrerion in
permitiing the Division of Mencal Retardation to

Procssd with administrative Process authorized b,
NJSA 302283 for purpose of determining
patient’s eligibility for services.  Matter of Com.
mitment of B.R.. 202 N.J Super. 132, 453 A.2d
333 (A.D.193%) certification denied 102 N.J. 354,
508 A.2d 224,

30:4-25.4. Report; statement of eligibility

Cross References ‘

Juvenile delinquents, care and custody to re.
ceive services of division of menral retardation, ses
§ 2A:4A43,

30:4=25.7. Provision for health, safety, welfare, etc., of persons admitted

Administrative Code References

Guardianship services for the mentally retard.
ed, ses NJA.C. 10:45].] o seq.

—————

Notes of Decisions

In general 1
Guardianship service 2

——————

1. In general

Grant of authority to administrative agency
engaged in protecting health and welfare of public
is to be liberaily construed in order to enabie
agency to acsomplish its statutory responsibilities,
and courts should readily imply such incidental
Powers as are necessary to effectuate fully legisla.
tive purpose. In re Guardianship Services Regu.
lations, 198 N.J.Super 132, 486 A.2d 833 (A.D.
1984) affirmed as ‘modified on other grounds 103
N.J. 619, 512 A.2d 453.

30:4~26.2 to 30:4-26.3a

State statutes (§§ 30:4-165.1, 30:4-165.2) re-
quiring the state department of human services to
provide treatment, education, training, habilita-
tion, care and protection to adult resideats at
institution for the mentally retarded granted indi.
vidual residents the legal right to those specialized
services and did not merely obligate the institution
to make those services availgbje at the facility.
New Jersey Ass'n for Retarded Citizens, Inc. v,
New Jersey Dept. of Human Services, 89 N.7. 234,
443 A.2d 704 (1982),

2. Guardiunship service

Depantment of Human Services' regulations
which extended guardianship servicss to children
receiving functional services from Division of
Mental Retardation who were orphaned. aban.
doned, or otherwise without legal guardian were
not ultra vires, but rather comported with public
policy and legislature's mandate to Department.
Ince Guardianship Services Regulations, 193 N.J.
Super. 132, 436 A.2d 838 (A.D.1984) affirmed as
modified on other grounds 103 N.J. 619,512 A.24
453.

Repeal
Sections 30:4-26.2 to 30:4-26.3a are repealed by L.1957, c. 116, § 30, eff.

Nov. 7, 1988,

1987 Legisiation

Effective date of L.1987, ¢. 116, ses Historical
Note under § 30:.4-27.1.

See now, § 30:4-27.5.

Statement: Committee statement to Assembly,
No. 1813~L.1987, c. 116, see § 30:4=27.1.

B. APPLICATION AND PROCEEDINGS THEREON

30:4-27. . Action for admission; persons entitled to bring

Repeal
Section 30:4-27 is repealed by L1987, c. 116, § 30, eff Nov. 7, 1993,

1987 Legislation
EiTective date of L.1937, . 116, ses Historical
Note under § 30 4271,

Sez now, §§ 30:4-27.3 t0 30:4-27.6, 3042710

Last additions in text indicated by underlina;
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Statement: Committes statement to Assemtly,
No. 1815=L.1937, c. 116, see § 5C.-271.

Notes of Decisions

Due process 1.5
Hearing 7

1. In general

It was error not to dismiss indietment brought
against defendant who had participated in precrial
intervention program, and it was fundamentally
urfair for defendant to be subjeczed to further
penalties of criminal process rather than having
public interest served by resorting to available
civil precesdings, where prosecutor had eriginally
consented to defendant’s participation in program,
presecutor had censenced to - dismissal of indict.
ment, hearing on motion to dismiss the indictment
was held approximately three years aftar alleged
¢riminal incident, defendant made genuine efforts
to cemply with all of requirements of program,
there had besn total absencs of any further crimi-
nal behavior, and defendant was returned to crim.

30:4-27.1

inal process for exclusive purpose of insuring his
participation in out-patieat mental healeh therapy
State v. Von Smith, 177 N.J.Super. 203, 426 A.2d
59 (A.D.1950).

1.5, Due process

Involuntary commitment to a mental hospital is
state action which deprives the subject of impor-
tant liberty interests and, therafore. invokes signif-
icant due process requirements. Matter of Z.0.,
197 N.J.Super. 330, 484 A.2d 1287 (A.D.193%)
certification denied 101 N.J. 223, 501 A.2d 903,

7. Hearing

Patient is entitled to prompe judicial hearing at
which grounds for involuntary commitment must
be established by at least clear and ¢onvincing
evidencs; those grounds must be more than mers
mental illness; applicant must show by clear and
convincing evidence that the patient is likely 10
pose a danger to himself or others or property in
that thers is 2 substantial risk of dangerous con-
duct within the reasonably foresesable future.
Matter of 2.0, 197 N.J.Super. 330, 484 A.2d
1287 (A.D.1984) certification denied 101 N.J. 223,
501 A.2d $03. '

30:4-27.1. Legislative findings and declarations

a. The State is responsible for providing care, treatment and rehabilitation
services to mentally ill persons who are disabled and cannot provide basic care for
themselves or who are dangerous to themselves, to others or to property: and
because some of these mentally ill persons do not seek treatment or are not able to
benefic from treatment provided on an outpatient basis, it is necessary that State law
provide for the voluntary admission and the involuntary commitment of these
persons as well as for the public services and facilities necessary to fulfill these

responsibilities.

b. Because involuntary commitment entails certain deprivations of liberty, it is
necessary that State law balance the basic value of liberty with the need ‘or safety
and treatment, a balance that is difficult to effect because of the limited ability to
predict behavior; and, therefore, it is necessary that State law provide clear
standards and procedural safeguards that ensure that only those persons who are
dangerous to themselves, to others or to property, are involuntarily committed.

c. It is the policy of this State that persons in the public mental health system
receive inpatient treatment and rehabilitation services in accordance with the highest
professional standards and which will enable those hospitalized persons to return to
their community as soon as it is clinically appropriate. Further, it is the policy of

this State that the public mental health sy

stem shall be developed in a manner which

protects individual liberty and provides advocacy and due process for persons
receiving treatment and insures that treatment is provided in a manner consistent

with a person’s clinical condition.

d. It is the policy of this State to encourage each county or designated mental

health service area to develop a screenin

g service and a short-term care facility

which will meet the needs for evaluation and acute care treatment of mentally ill
persons in the county or service area. The State encourages the development of
screening services as the public mental health system’s entry point in order to
provide accessible crisis intervention, evaluation and referral services to mentally ill
persons in the community: to offer mentally ill persons clinically appropriate
alternatives to inpatient care, if any; and, when necessary, to provide a means for
involuntary commitment. Similarly, the State encourages the development of shor:-
term care facilities to enable a mentally ill person to receive acute, inpatient care in a
facility near the person’s community. Development and use of screening services
and short-term care facilities throughout the State are necessary to strengthen the
Stazewide community mental health system, lessen inappropriate hospitalization and

last celetions by stsikeouts
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reliance on psychiatric instizusions and enable Seate and county fag
the rehabilitative care needed by some mentally ill parsons foIIowfng

acute care.
L1987, . 116, § 1, eff. Nov. 7, 1938.

I.\'STITL’TIO.\'S AND AGENCIES

lities to provide
their recaipt of

Ejfective Noy. 7, 1933

Senate Revenue, Finance ang Appropriations Committee Statement
Assembly, No. 1813—L.1337, ¢. 116
The Senat_e Rgvenue, Finance and Appropriations Committee regorted
Assembly Bill No. 1813 (OCR) favorably, with committee amendments.
Thi§ bill, as amended, revises the statutes concerning involuntary civil
commitment to reflect clinjcal and programmatie advances and to incorgo-

rate language based on recent court decisions ang rules. The bi]l provides
that a person shal| be involuntarily commitzed to a short-term care or

psychiatric facility or 3 special psych

latric hospital only if mentally il and

dangerous to himself, others or to property, and be retaired based upon
clear and convincing evidence only. The bill requires treatment consistent
with the person’s clinical condition and a Person shall be hospiralizeq only
when clinically necessary. This bill alse encourages the development of
community-based menta] health screening services and short-term care

facilities.
Costsurrsz AMENDMENTS:

The committee amended the bi]] to clarify that the Provisions of the bij]
apply to persons avoluntarily admitted to special psychiatrie hospitals and
do not apply to pérsons voluntarily admitred to special psychiatric hospitals
unless specifically provided for in the bill. Othes amendments are technical
and clarifying in nature. The bill, ag amended, is identical to Senate Bill

No. 800 SCS Sea.
Fiscar Inpacr.
The bill appropriates $100,000.00

for additiona] psychiatric and outrea

training procedures for law enforce

to the Department of Human Services
ch services and for the development of
ment personnel.

—————————

1987 Legisiation
Section 33 of L.1937, ¢. 116, approved May 7,
1937, provides:

“This act shall take effect 18 months from the
date of enactment excepe that section 32 shall take
effec: immediately, *

See now, §§ 30:4=27.3 1o 30:4-27.6, 30:4=27.10.

30:4-27.2, Definitions
As used in this act:

Title of Act:

An Act revising the law concerning admission
to inpatient facilities for the treatment of persons
who are mentally ill, and revising parts of the
statutory law and making an appropriation. L.
1987, . 116,

a. “Chief executive officer” means the person who is the chief administrative
officer of an institution or psychiatric facility.

b. “Clinical certificate” means a form Prepared by the division and approved by
the Administrative Office of the Courts, that is completed by the psychiatrist or
other physician who has examined the person who is subject to commitment within
three days of Presenting the person for admission to 3 facility for treatment, and
which states that the person is in need of involuntary commitment. The form shall

also state the specific fucts upon which the examining Physician has based his
conclusion and shall be certified in accordance with the Rules of the Court. A
clinical certificate may not be executed by a person who is a relative by blood or
marriage to the person who is being screened.

¢. “Clinical director means the person who is designated by the director or chief
executive officer to organize and supervise the clinical services provided in 2

Last additions in text indicated by underline:



INSTITUTIONS AND AGENCIES ' 30:4-27.2

screening service, short-term care or psychiatric facility. The clinical director shall
be a psychiatrist, however, those persons currently serving in the capacity will not
be affected by this provision. This provision shall not alter any current civil service
laws designating the qualifications of such position.

d. “Commissioner” means the Commissioner of the Department of Human Ser-
vices.

e. “County counsel” means the chief legal officer or advisor of the governing
body of a county.

f. “Court” means the Superior Court of a municipal court.

g “Custody” means the right and responsibility to ensure the provision of care
and supervision.

h. “Dangerous to self” means that by reason of mental illness the person has
threatened or attempted suicide or serious bodily harm, or has behaved in such a
manner as to indicate that the person is unable to satis{y his need for nourishment,
essential medical care or shelter, so that it is probable that substantial bodily injury,
serious physical debilitation or death will result within the reasonably foreseeable
future; however, no person shall be deemed to be unable to satisfy his need for
nourishment, essential medical care or shelter if he is able to satisfy such needs with
the supervision and assistance of others who are willing and available.

i. “Dangerous to others or property” means that by reason of mental illness
there is a substantial likelihood that the person will inflict serious bodily harm upon
another person or cause serious property damage within the reasonably foreseeable
future. This determination shall take into account a person’s history, recent
behavior and any recent act or threat.

j- “Department” means the Department of Human Services.

k. “Director” means the chief administrative officer of a screening service, a
short-term care facility or a special psychiatric hospital.

. “Division” means the Division of Mental Health and Hospitals in the Depart-
ment of Human Services.

m. “In need of involuntary commitment” means that an adult who is mentally ill,
whose mental illness causes the person to be dangerous to self or dangerous to
others or property and who is unwilling to be admitted to a facility voluntarily for
care, and who needs care at a short-term care, psychiatric facility or special
psychiatric hospital because other services are not appropriate or available to meet
the person’s mental health care needs.

n. “Institution” means any State or county facility providing inpatient care,
supervision and treatment for the mentally retarded; except that with respect to the
maintenance provisions of Title 30 of the Revised Statutes, institution also means
any psychiatric facilicy for the treatment of the mentally ill.

0. “Mental health agency or facility” means a legal entity which receives funds
from the State, county or federal government to provide mental health services.

P. “Mental health screener” means a psychiatrist, psychologist, social worker,
registered professional nurse or other individual trained to do outreach only for the
purposes of psychological assessment who is employed by a screening service and
possesses the license, academic training or experience, as required by the commis-
sioner pursuant to regulation; except that a psychiatrist and a State licensed clinical
psychologist who meet the requirements for mental health screener shall not have to
comply with any additional requirements adopted by the commissioner. ,

Q. “Mental hospital” means, for the purposes of the payment and maintenance
provisions of Title 30 of the Revised Statutes, a psychiatric facility.

r. “Mental illness” means a current, substantial disturbance of tpought, moqd,
perception or orientation which significantly impairs judgment, behav}or or capacity
to recognize reality, but does not include simple alcohol Intoxication, transitory
reaction to drug ingestion, orgaric brain syndrome or developmental disability unless
it results in the severity of impairmen: described herein. _

s. ‘“Patient” means a person over the age of 12 who has been admitzed to, bu* not
discharged from a short-term care or psychiatric facilicy.
last deletions by strikeouts
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30:4-27.2 . INSTITUTIONS AND AGENCIES

t. “Physician” means a person who is licensed to practice medicine in any one of
the United States or its territories, or the District of Columbia.

u. “Psychiatric facility” means a State psychiatric hospital listed in R.S. 30:1-7, a
county psychiatric hospital, or a psychiatric unit of a county hospital.

v. “Psychiatrist” means a physician who has completed the training requirements
of the American Board of Psychiatry and Neurology. »

w. “Psychiatric unit of a general hospital” means an inpatient unit of a general
hospital that restricts its services to the care and treatment of the mentally ill who
are admitted on a voluntary basis.

X. “Psychologist” means a person who is licensed as a Psychologist by the New
Jersey Board of Psychological Examiners,

y. “Screening certificate” means a clinical certificate executed by a psychiatrist
or other physician affiliated with a screening service.

2. “Screening service” means a public or private ambulatory care service desig-
nated by the commissioner, which provides mental health services including assess-

aa. “Screening outreach visit” means an evaluation provided by a mental health
screener wherever the person may bé when clinically relevant information indicates
the person may need involuntary commitment and is unable or unwilling to come to a
screening service. .

bb. “Short-term care facility” means an inpatient, community based mental
health treatment facility which provides acute care and assessment services to a
mentally ill person whose mental illness causes the person to be dangerous to self or
dangerous to others or property. A short-term care facility is so designated by the
commissioner and is authorized by the commissioner to serve persons from a
specified geographic area. A short-term care facility may be a part of a general
hospital or other appropriate health care facility and shall meet certificate of need
requirements and shall be licensed and inspected by the Department of Health
pursuant to P.L. 1971, c. 136 (C. 26:2H-] et seq.) and in accordance with standards
developed jointly with the Commissioner of Human Services.

cc. “Special psychiatric hospital” means a public or private hospital licensed by
the Department of Health to provide voluntary and involuntary mental health
services, including assessment, care, supervision, treatment and rehabilitation servic.
es to persons who are mentally ill. '

dd. “Treatment team” means one or more persons, including at least one psychia-
trist or physician, and may include a psychologist, social worker, nurse and other
appropriate services providers. A treatment team provides mental health services to
a patient of a screening service, short-term care or psychiatric facility,

ee. " “Voluntary admission” means that adult who is mentally ill, whose mental
illness causes the person to be dangerous to self or dangerous to others or property
and is willing to be admitted to a facility voluntarily for care, needs care at a
short-term care or psychiatric facility because other facilities or services are not
appropriate or available to meet the person’s mental health needs. A person may
also be voluntarily admitted to a psychiatric facility if his mental illness presents a
substantial likelihood of rapid deterioration in functioning in the near future, there
are no appropriate-community alternatives available and the psychiatric facility can
admit the person and remain within its rated capacity.

L.1987, ¢. 116, § 2, eff. Nov. 7, 1988.
Effective Nov. 7, 1933

1987 Legislation Statement: Committee statement to Assembly,
) q 3 7 2701
Effective date of L.1937, . 116, see Historical O 1813—L.1947, c. 116, see § 304271
Note under § 30:4-27.1 Library References
See now, §§ 30:4-273 10 304276, 30.4-27.10. Words and Phrases (Perm. EJd)
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INSTITUTIONS AND AGENCIES 30:1-27.5

30:4-27.3. Application of standards and procedures

The standards and procedures in this act apply to all adults involuntarily commit-
ted to a short-term care faczhc_}‘, psychiatric facility or special psychiasric hospital
and all adults voluntarily admitted from a screening service to a short-term care
facility or psychiatric facility. The standards and procedures in this act shall not
apply to adults voluntarily admitzted to psychiatric units in general hospitals or
special psychiatric hospitals, except as provided in section 11 or 20 of this amend-
atory and supplementary act.!

L.1937, c. 116, § 3, eff. Nov. 7, 1988.
1Section 30:4=27.11 or 30:4=27.12.

Effective Nov. 7, 1933

1987 Legislation Ses now, §§ 30:4-27.3 to 30:4-27.6, 30:4-27.10.
Efective date of L.1987, c. 116, see Historical Statement: Committes statement to Assembly,

Nete under § 30:4-27.1. No. 1813==L.1987, c. 116, see § 30:4&-27.1.

30:4-27.4. Designation of mental health agencies or facilities as screening servic-
es; accessibility; preferred process for entry into short-term care or
psychiatric facilities

The commissioner, in consultation with the appropriate county mental health board
and consistant with the approved county mental health plan, shali designate one or
more mental health agencies or facilities in each county or multi-county region in the
State as a screening service. The commissioner shall so designate an agency or
facility only with the approval of the agency’s or facility's governing body. In
designating the screening services, the commissioner shall ensure that screening
services are accessible to all persons in the State who need these services and that
screening service evaluation is the preferred process for entry into short-term care
facilities or psychiatric facilities so that appropriate consideration is given to less
restrictive treatment alternatives. '

L.1987, c. 116, § 4, eff. Nov. 7, 1988.
Effective Nov. 7, 1988

1987 Legislation See now, §§ 30:4=27.3 to 30:4=27.6, 30:4=27.10.
Effective date of L.1987, ¢. 116, see Historical Statement: Committes statement to Assembly,

Note under § 30:4=-27.1. No. 1813—L.1987, ¢c. 116, see § 30:4-27.1.

30:4-27.5. Screening services; purposes and procedures; rules and regulations

The commissioner shall adopt rules and regulations pursuant to the “Administra-
tive Procedure Act,” P.L.1968, c. 410 (C. 52:14B-1 et seq.) regarding a screening
service and its staff that effectuate the following purposes and procedures:

a. A screening service shall serve as the facility in the public mental] health care
treatment system wherein a person believed to be in need of commitment to a
short-term care, psychiatric facility or special psychiatric hospital undergoes an
assessment to determine what mental health services are appropriate for the person
and where those services may be most appropriately provided.

The screening service may provide emergency and consensual treatment to the
person receiving the assessment and may transport the person or detain the person
up to 24 hours for the purposes of providing the treatment and conducting the
assessment. )

b. When a person is assessed by a mental health screener and involuntary
commitment seems necessary, the screener shall provide, on a screening document
prescribed by the division, information regarding the person’s history and available
alternative facilities and services that are deemed inappropriate for the person. If a
psychiatrist, in consideration of this document and in conjunction with the psychia-
trist’s own complete assessment, concludes that the person is in need of commitment,
the psychiatrist shall complete the screening certificate. The screening certificate
shall be completed by a psychiatrist except in those circumstances where the
last deletions by strikeouis
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division's contract with the scresning service provides that another Physician may

complete the certificate.

Upon completion of the screening certificate, screening service staff shal] deter-

mine the appropriate facility in which th

€ person shall be placed taking into account

the person’s prior history of hospitalization and treatment. If a person has been
admitted three times op has been an inpatient for §0 days at a short-term care
facility during the preceding 12 months, consideration shall be given to not placing

the person in a shors-term care facility,

The person shall be admitted to the appropriate facility as soon as possible.
Screening Service staff are authorized to transpor: the person or arrange for
transpor:ation of the person to the appropriate faciliey.

¢. If the mental health Screener determines that the Person is not in need of
admission or commitment t0 a short-term care facility, psychiatrie facility or special

psychiatric hospital, the screener shall refer

the person to an appropriate communirty

mental health or social services agency or appropriate professional or inpatient care

in a psychiatric unit of a general hospital,

d. A mental health screener shall make a screening outreach visit if the screener

determines, based on clinically relevant

personal knowledge of the person subje
involuntary eammicment and the perso

information provided by an individual with
¢t to screening, that the person may need
n is unwilling or unable to come to the

e. If the mental health Screener pursuant to this assessment determines that
there is reasonable cause to believe that a person is in need of involuntary
commitment, the screener shal] S0 certify the need on a form prepared by the

division.
L.1987, c. 1186, § 5, eff. Nov. 7, 1958,

Effective Now. 7, 1988

1987 Legislation

Section 29 of L.1997, c. 116, approved May 7,
1987, provides:

“Pursuant to the ‘Administrative Procedyre
Act,” P.L.1963, ¢. 4]0 (C. 52:14B-1 et seq.), the
commissioner shall adopt. modify, repeal and en.
force rules and regulations necsssary to effectuate
the purposes of this act.”

EfTective date of L.1987, c. 116, see Historica]
Note under § 30.4-27.1.

See now, §§ 30:4~27.3 1o 30:4-27.6, 30:427.10.

Statement: Commitzee statement to Assembly,
No. 1813—=L.1987, c. 116, see § 30:4-27.1.

30:4-27.6. Bases for custody of person and transport to screening service by law

enforcement officer

A State or local law enforcement officer shall take custody of a person and take
the person immediately and directly to a screening service if:

a. On the basis of Personal observation, the Jaw enforcement officer has reason-
able cause to believe that the person is in need of involuntary commitment;

b. A mental health screener has certified on a form prescribed by the division
that based on a screening outreach visit the person is in need of Involuntary
commitment and has requested the person be taken to the screening service for 3

complete assessment; or

c. The court orders that a person subject to an order of conditior}al discharge
issued pursuant to subsection ¢. of section 135 of this act! who has failed to follow
the cordizions of the discharge be taken to a screening service for an assessment.

The involvement of the law enforcement authority shall continue at the screening
center as lonz as necessary to protect the safety of the person in custody and the
safety of the community from which the person was taken.

L.1937, ¢. 116, § 6, efZ. Nov. 7, 1938,

1Section 30:4~27.15.

rective Nov. 7, 1933
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INSTITUTIONS AND AGENCIES | 30:4~27.9

1987 Legislation . . See now, §§ 30423 10 30:422" 6. 30:+27.10.
Effective date of L.1987, ¢. 1186, ses Historical Statement: Committes statament to Assemhiy,
Note under § 30:+27.1. No. 1813-L.1937, ¢. 116, ses § 30:4-27.1.

30:4=27.7. Law enforcement officers, screening service or short-term care staff
ov their employers; immunity from liability for assessment, custo-
dy. detention and transportation

A law enforcement officer, screening service or short-term care facility designated

'stall person or their respective employers acting in good faith pursuant to this act

who takes reasonable steps to assess, take custody of, detain or transport an
individual for the purzoses of mental health assessment or treatment is immune
from civil and eriminal liabilicy. .

L1987, ¢. 116, § 7, eff. Nov. 7, 1983,

Ejfective Nov. 7, 1933

1987 Legisiation Se¢ now, §§ 30:4-27.3 to 30:4-27.6, 30:4-27.10.
E:Tective date of L.1987, c. 116, ses Historcal Statement: Committes stazement 1o Assembly,
Nete und2r § 30.2-27.1. No. 1813—L.1957, c. 116, sez § 30:4=27.1.

30:4-27.8. Designation of short-term care facilities

The commissiorer, in consultation with the Commissioner of Health, shall desig-
nate one or more menia! health agencies or faoilities in each county or multi-county
region in the State as short-terr care facilities. The commissioner shall so designate
an agency or facility only with the approval of the agency’s or facility’s governing
body.

L.1987, c. 116, § 8, eff. Nov. 7, 1988.

Effective Nov. 7, 1958

1987 Legistation See now, §§ 30:4-27.3 to 30:4=27.6, 30:4=27.10.
Effective date of L.1987, c. 116, ses Historical Statement: Committes statement to Assembly,
Nete under § 30:4&27.1. No. 1813—1.1987, c. 116, ses § 30:4=27.1.

30:4-27.9. Purposes and procedures of short-term care facilities, psychiatric
facilities, and special psychiatric hospitals

Short-term care facilities, psychiatric facilities and special psychiatric hospirals
shall effectuate the following purposes and procedures:

a. The director or chief executive officer of a shors-term care facility, psychiatric
facility or special psychiatric hospital shall have custody of a person while that
person is detained in the facility and shall notify:

(1) appropriate public or private agencies to arrange for the care of any depend-
ents and to ensure the protection of the person’s property; and (2) appropriate
ambulatery mental health providers for the purposes of beginning discharge plan-
ning. v
If a person is admitted to a psychiatric facilicy. the chief executive officer of the
facilicy shall promptly notify the county adjuster of the persor’s county of residence
that the person has been admitted to the facilizy.

The facility is authorized to provide assessmernt, treatment and rehabilitation
services and shall provide discharge planning services as required pursuant to
section 13 of this act.!

The facility is authorized to detain persons involuntarily commitzed to the faeilizy.

b. A person shall not be involuntarily committed to a short-term care or psychiat-
ric facility, or special psychiatric hospital unless the person is mentally ill and that
mental illness causes the person to be dangerous to sa!f or dangerous to others or
property, and appropriate facilities or services are not otherwise available.

The person shall be admitzed involuntarily only by referral from a screening
service or temporary court order. The person may be admitted volunturily only
last deletions by stritecuts
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30:4-27.9 INSTITUTIONS AND AGENCIEs

alter the person has been advised ora!ly and in Writing of the discharge provisiyns
established pursuan: to this ac: and of the subsequen: possibility that the fagiric..
may initiate involuntary commitment proceedings for the person. ’

¢. A short-term care or psychiatric facility, op special psychiatric hospital ma:
dezain a person, admitted to the faciiiey involuntarily by referral from a screening
Service without a temporary court order, for no more than 72 hours from the time
the screening certificae was executed. During this period of time the facility shall
initiate court proceedings for the involuntary commicment of the person pursuan: 1o
section 10 of this acr.2

L.1987, c. 116, § 9, eff. Nov. 7, 1988,
1Section 30:4-27.18.
Section 30:4-27.10.
Eifective Nov. 7, 1988

1987 Legislation . Sez now, §§ 30:4-273 10 30:4-27.6, 30:4-2" i
ETaciive date of L1937, ¢. 116, sas Historical Statement: Commirtas stazzment to Assembiy,
Nets under § 30:4-27.1. No. 1813—L.1987, ¢. 116, ses § 30:4-27.1.

30:4-27.10. Court proceedings for involuntary commitment

a. A short-term care or psychiatric facility or a special psychiatric hospital shall
initiate court proceedings for involuntary commitment by submitting to the court a
clinical certificate completed by a psychiatrist on the patient’s treatment team and
the screening certificate which authorized admission of the patient to the facility;

provided, however, that both certificates shall not he signed by the same psychiatrist

unless the psychiatrist has made a reasonable but unsuecessfuyl atlempt to have
another psychiatrist conduct the evaluation and execute the certificate.

b. Court proceedings for the involuntary commitment of any person not referred
by a screening service may be initiated by the submission to the court of two elinical
certificates, at least one of which is prepared by a psychiatrist. The person shall not
be involuntarily commitzed before the court issues a temporary court order.

¢. Any person who is a relative by blood or marriage of the person being
screened who executes a clinjcal certificate, or any person who signs a clinical
certificate for any purpose or motive other than for purposes of care and treatmen,
shall be guilty of a crime of the fourth degree.

d. Tpon receiving these documents the court shall immediately review them in
order to determine whether there is probable cause to believe that the person is in
need of involuntary commitment.

e. If the court finds that there is probable cause to believe that the person is in
need of involuntary commitment, it shall issue a temporary order authorizing the
admission to or retention of the person in the custody of the facility pending a fina]
hearing.

-f. In the case of a person committed to a short-term care facility or specia|
psychiatric hospital, after the facility’s treatment team corducts a mental and
physical examination, administers appropriate treatment and prepares a discharge
assessment, the facility may transfer the patient to a psychiatric facilicy prior to the
final hearing; provided that: (1) the patient, his family and his attorney are given 24
hours’ advance notice of the pending transfer; and (2) the transfer is accomphshe_d in
a manner which will give the receiving facilicy adequate time to examine the patient,
become familiar with his behavior and condition and prepare for the hearing. In no
event shall the transfer be made less than five days prior to the date of the he_ar_fr.g
unless an unexpected transfer is dictated by a change in the person’s clinical
condition. ‘
L.1937, ¢. 116, § 10, eff. Nov. 7, 1983,

Erfective Nov, 7, 193§

1987 Legislation Sez now, §§ 30:4=27.3 10 30 278, 30.&2"10.
Efective date of L1937, ¢ (15, sex Hisicrcal
Nots undes § 304271
Last additions in text indicated by undarlire:
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INSTITUTIONS AND AGENCIES 1 30:4-27.13

Scatement: Commirres statement o Assembly,
No. I813=L.1987, c. 116, se2 § 302271,

30:4-27.11. Rights of patients admitted to short-term care or psychiatric facility

) or special psvchiatric hospital

A patient admitzed to a short-term care or psychiatric facility or special psychiatric
hospital either on a voluntary or involuntary basis has the following rights:

a. Therightto have examinations and services provided in the patient’s primary
means of communication including, as soon as possible, the aid of an interpreter if
needed because the patient is of limited English-speaking ability or suffers from a
speech or hearing impairment;

b. The right to a verbal explanation of the reasons for admission, the availability
of an attorney and the rights provided in this act; and

¢. The right to be represented by an attorney and, if unrepresented or unable :o
afiord an attorney, the right to be provided with an attorney paid for by the
appropriate government agency. An atiorney representing a patient has the right o
inspect and copy the patient’s clinical chart.

The clinical director shall ensure that a written statement of the rights provided in
this act is provided to patients at the time of admission or as soon as possible
thereafter, and to patients and their families upon request. '

L.1987, c. 116, § 11, eff. Nov. 7, 1988,
Effective Nov. 7, 1938

1987 Legislation See now, §§ 30:4~27.3 to 30:4=27.6, 30:4=27.10.
Effective date of L.1987, . 116, see Historical Statement: Committee statement to Assembly,
Note under § 30:4-27.1. No. 1815—L.1987, c. 116, see § 304270

30:4=27.12. Hearing on issue of continuing need for involuntary commitment

A patient who is involuntarily committed to a short-term care or psychiatric
facility or special psychiatric hospital shall receive a court hearing with respect to
the issue of continuing need for involuntary commitment within 20 days from initial
inpatient admission to the facility unless the patient has been administratively
discharged from the facility pursuant to section 17 of this act.!

The assigned county counsel is responsible for presenting the case for the
patient’s involuntary commitment to the court,

A patient subject to involuntary commitment shall have counse! present at the
hearing and shall not be permitted to appear at the hearing without counsel.

L.1987, c. 116, § 12, eff. Nov. 7, 1988,
1Section 30:4-27.17. .

Effective Nov. 7, 1983

1987 Legislation Sez now, §§ 30:4-27.3 t0 30:4-27.6, 30:4~27.10.
Effective date of 1.1987, ¢. 116, see Historical Statement: Committee statement to Assembiy.
Note under § 30:4-27.1. No. 1813—=L.19387, c. 116, see § 308271

30:4=27.13. Hearing: notice; copies of documents; witnesses; transcription;
‘payment of expenses

a. At least 10 days prior to a court heuaring, the county adjuster of the admiting
county shall cause notice of the court hearing to be served upon the patient, the
patient’s guardian if any, the patient's next-of-kin, the patient’s attorney, the
director, chief executive officer, or other individual who has custody of the patient,
the county adjuster of the county in which the patient has legal settlement and any
other individual specified by the court. The notice shall contain the date, time and
location of the court hearing. The patient and the patient's attorney shall also
receive copies of the clinical certificates and supporting documents, the temporary
court order and a statement of the patient's rights at the court hearing.

last delations by staikescts
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b. A psychiatrist on the patient’s treatment team who has conducted a2 parsonz’
éxamination of the patient as close to the cour: hearing date as possidle, but in o
event more than five calendar days prior to the cours hearing, shall testisy at tha
hearing to the c!m_:cal‘ basis for tha need for involuntary commitment. Qther
members of the patient’s treatment team may also testify at the hearing.

¢. The patient’s next-of-kin may attend and testify ar the court hearing if the

court so determines.

d. The court shall transcribe the cour: hearing and arrange for tre parnent of
éxpenses related thereto in the Same manner as for other cour: proceedings.

L1987, c. 118, § 13, eff. Nov. 7, 1988,
Effective Noy, 7, 1988

1987 Legislation Ses now, §§ 30:4=27.3 10 30:3-27.6, 302710
Eective date of L.1983, ¢, 116, ses Historieal Statement: Commitres Statement to Assembi:.
Nete under § 30:4-27.1, No. 1815—L.1937, ¢. 116, see § 30:27.1.

30:4-27.14. Rights of persons subject to involuntary commitment at coyrt hear.

A person subject to involuntary commitment has the following rights at 3 cour:
hearing ard any subsequent review court hearing:

a. The right to be represented by counsel or, if indigent, by appointed counsel;

b. The right to be Present at the court hearing unless the cours determines tha:
because of the person’s conduct. at the court hearing the proceeding cannot reason.
ably cortinue while the person is present;

¢. The right to present evidence;
d. The right to cross examine witnesses; and
e. Therighttoa hearing in camera.

L.1987, ¢. 116, § 14, eff. Nov. 7, 1928

Effective Nov. 7, 1938

1987 Legislation See now, §§ 30:427.3 to 30:4-27.6, J0:4=27.10.
Effective date of L.1987, ¢. 116, see Historical Statement: Commirtee statement to Assembly,
Note under § 30.4-27.1. © No. 1813~—L.1937, c. 116, see § 30:4-27.1.

30:4-27.13. Court findings and orders

a. If the court finds by clear and convincing evidence that the patient needs
continued involuntary commitment, it shall issue an order authorizing the involun.
tary commitment of the patient and shall schedyle a subsequent court hearing in the
event the patient is not administratively discharged pursuant to section 17 of this
act ! prior thereto. ,

b. If the court finds that the patient does not need continued involuntary
commitment, the court shall so order and the facility shall discharge the patient
within 48 hours of the court’s verbal order or by the end of the next working dav,
whishever is longer, with a discharge plan prepared pursuant to section 18 of this
act.?

¢. If the court finds that the patient’s history indicates a high risk of rehospitali.
zation because of the Patient’s failure to comply with discharge plans, the court may
discharge the patient subject to conditions recommended by the facility and menta]
health agency stafr and developed with 'the participation of the patient. Conditions
imgosed on the patient shall be specific and their duration shall not exceed 90 days.

The designated mental health agency staff person shall notify the court if the
patient fails to meet the conditions of the discharge plan. The court shall determine,
in conjunction with the findings of a screening service, if the patient needs to be
rehospitulized and, if so, the patient shall be returned to the facility. The court shall
hold 4 hearing within 20 days of the duy the patient wus returned to the facility to
determine if the order of corditional discharge should be vacasced.

L1937, e 116, § 15, eff. Nov. 7, 1938,
Last adcitions in text indicated by underline:
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1Section 30:4-37.17.
ection 30:4~27.13.

Eifective Nov. 7, 1993

1987 Legislation Sez now, §§ 30:4-37.3 1o 30:22276, 30:4-27.10.
ETective dare of L1987, ¢. 116, ses Historical Statement; Committas statement to Assembiy,
Note under § 30:4=27.1. No. 1813—L.1937, ¢. 116, ses § 30:4-27.1.

a. A patient commitred pursuant to a court order who is not administratively
discharged pursuant to section 17 of this act ! shal] be afforded periodic court review
hearings of the need for involuntary commitment, The review hearing shall be
conducted in the manner provided in section 13 of this act.2 If the court determines
at a review hearing that involuntary commitment shall be continued, it shall execute
a new order. The court shall conduct the first review hearing three months from the
date of the first hearing, the next review hearing nine months from the dace of the
first hearing and subsequent review hearings 12 months from the date of the firs:
hearing and annually thereafter. The court may schedule additional review hearings
but, except in extraordinary circumstances, not more often than once every 30 days.

b. At a court review hearing, when the advanced age of the patient or the cause
Or nature of the mental illness renders it appropriate and when it would be
impractical to obtain the testimony of a psychiatrist as required in section 13 of this
ac,3 the court may permit a physician on the patient’s treatment team, who has
personally conducted an examiration of the patient as close to the hearing date as
Possible, but in no event more than five days prior to the hearing date, to testify at
the hearing to the clinical basis for the need for involuntary commitment.

L.1987, ¢. 116, § 16, eff. Nov. 7, 1988.

1Section 30:4=27.17.
2Section 30:427.15.
3Section 30:4-27.13.

Effective Nov. 7, 1988 -

1987 Legislation ) See now, §§ 30:4-27.3 1o 30:4-27.6, 30:4-27.10.
Effective date of L.1987, ¢. 116, see Historical Statement: Committee statement to Assembly.
Note under § 30:4-27.1. No. 1813=L.1987, ¢. 116, see § 30:4-27.1.

30:4-27.17. Discharge

commitment. If a discharge plan has not been developed pursuant to section 13 of
this act,! it shall be developed forthwith.

L.1987, c. 116, § 17, eff. Nov. 7, 1988.
1Section 30:4-27.18.

Effective Nov., 7, 1958

1987 Legislation See now, §§ 30:4-27.3 to 30:4=27.6, 30:4=27.10.
Effective date of L.1987, c. 116, ses Historical Statement: Committes statement to Assembly,
Nete under § 30:4-27.1. No. 1813—=L.1957, c. 116, sex § 30271,

30:4-27.18. Discharge plan

A person discharged either by the court or administratively from a short-term care
or psychiatric facility or special psychiatric hospital shall have a dxscha_rge pian
Prepared by the treatment team at the facilicy pursuant to this section. The
treatment team shall give the patient an opporsunity to participate in the formula-ion
of the discharze plan. In the case of patiens committed to shor:-term cars or

last delations By sisivaouts
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psychiatric facilities, a community agency designated by the commissioner shayi
participate in the formulation of the plan. The facility shall advise the mental healry
agency of the date of the Patient’s discharge. The mental health agency shaj!
provide follow-up care to the patient pursuant to regulations adepted by the
commissioner. This section does not preclude discharging a patient to an apo'roprx'-
ate professional. )

Psychiatric facilities shall give notice of the discharge to the county adjuster of the
county in which the patient hag lezal settlement.

L1937, ¢. 116, § 18, eff. Nov. 7, 1988,
Effective Nor. 7, 1988

1987 Legislation ’ See now, §§ 30:4=27.3 10 30:4-27.6, 30:4-2710.
EfTective date of L.1987, c. 1186, see His:ori;al Statement: Committee Statement to Assembiy,
Note under § 30.4-27.1. No. 1813—L.1937, ¢, 116, see § 30:4=271.

30:4-2%.19. Interim financial assistance to discharged patients

The chief executive officer of a State or county psychiatric facility, or his designee,
may authorize the payment of interim financial assistance to discharged patients for
living expenses, pending determination of public benefits entitlements, when this
assistance is necessary and appropriate pursuant to regulations adopted by the
commissioner. When public benefit entitlements are received, discharged patients
shall reimburse the psychiatric facility for all interim financial assistance provided.

L.1987, ¢. 116, § 19, eff. Nov. 7, 1988.
Effective Nov. 7, 1938

1987 Legislation See now, §§ 30:4-27.3 to 30:4=27.6, 30:4~27.10.
Effective date of L.1987, ¢. 116, ses Historical Statement: Committae statement to Assembly,
Note under § 30:4~27.1. No. 1313—L.1937, ¢. 116, see § 30:4=27.1.

30:4=27.20, Discharge of voluntary patients

A voluntary patient at a short-term care or Psychiatric facility or special psychiat-
ric hospital shall be discharged by the treatment team at the patient’s request. The
treatment team shall document all requests for discharge, whether oral or written, in
the patient’s clinical record. The facility shall discharge the patient as soon as
possible but in every case within 48 hours or at the end of the next working day
from the time of the request, whichever is longer, except that if the treatment team
determines that the patient needs involuntary commitment, the treatment team shal|
initiate court Proceedings pursuant to section 10 of this act.! The facility shal
detain the patient beyond 4S hours or the end of the next working day from the time
of the request for discharge, only if the court has issued a temporary court order.

L.1987, c. 116, § 20, eff. Nov. 7, 1988,
1Section 30:4=27.10.

Ejfective Nov. 7, 1988

1987 Lezislation ) Sez now, §§ 30:4-27.3 to 30:4-27.6, 30:4-27.10.
Effective date of L1987, ¢. 116, see Historical Statement: Committee statement to Assembiy,
Note under § 30:4-27.1. No. 1813--L.1987, ¢. 116, see § 30:4271.

30:&-27.21. Transfer between psyvchiatric facilities of involuntarily committed

persons
a. A person involuntarily committed to a State psychiatr;q fagiht_v listed in R:S.
30:1-7 may be transferred to another State psychiatric facility in accordance with

rules adopted by the commissioner that specify the clinical and programmatic fuctors

and the procedures reluted to the transfer.
A person involuntarily committed to a State psychiatric facilicy may be
transferred to a facility for psychiatric or medical care pursuant to an agreement
Last additions in text incicated by underline;
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between the department and that facility which Specifies the clinjea] and program-
matic factors and the Procedures related to the transfer,

L1987, c. 116, § 21, o7 Nov. 7, 1935,
Efective Noy. 7, 1938

1987 Legislation Statemene: Committes statement to Assembly,
Effective daze of L1987, ¢ 116, ses Historical N, 1813=L. 19387, ¢ 116, ses § 30:4~27.1.
Note under § 30:4-271.

30:4-27.22, Admitting or committing persons awaiting tria] on criminal or disor.
derly persons charges; discharge

a. If a person in custody awaiting trial on 3 eriminal or disorderly Persons charge
is admitted or committed pursuant to this act, the law enforcement authority which
transferred the person shall complete 3 uniform detainer form, as prescribed by the
division, which shall specify the charge, law enforcement authority and other
information which is_clinically and administratively relevant. This form shall be
submitzed to the admitting facility along with the screening certificate or temporary
court order directing that the person be admitted to the facility.

b. The division shall prepare the form with the approval of the Administrative
Office of the Coupts.

¢. When the person is administratively or judicially discharged and is still under
the authority of the law enforcement authority, that authority shall, within 48 hours
of receiving notification of the discharge, take custody of the person.

L1987, ¢ 116, § 22, eff. Nov. 7, 198S.
Effective Noy. 7, 1988
1987 Legisiation Statement: Committee Statement to Assembly,

Effective date of L.1987, c. 116, see Historical  No. 1813—L.1987, ¢. 116, see § 30:4-27.].
Note ynder § 30:4-27.1, .

Ses now, §5 30:4=27-3 1o 30:4-27<6, 30:4-27-
10.

30:4-27.23. Costs for compliance with act allowable in establishment of rates

Any costs incurred to coinply with the Provisions of this act wil] be considered
allowable in establishment of rates, which are to be set in a regulatory environment.

L.1987, ¢. 116, § 31, eff. Nov. 7, 1988.
Effective Nov. 7, 1988

1937 Legislation Ses now, §§ 30:4-273 10 30:4—27:6, 30:4=27.10.
Effective date of L.1987, ¢ 116, see Historical Statement: Commitree Statement to Assembly,
Note under § 30:8-271. No. 1813—L.1987, ¢. 116, see § 30:4-27.1.

30:4~28. Forms of applications and physicians certificates for commitment and

hospitalization
Repeal
Section 90:4-28 is repealed by L.1987 . 116, § 30, eff Nov. 7, 1383
1987 Legislation See now, §§ 30:4-273 10 30:4=27.6, 30:4-27.10.
Effective date of L.1987, ¢. 116, see Historical Statement: Committee statement to Assembly,
Note under § 304271, No. 1815~L.1937, ¢. 116, see § 30:4~27.1.
30:4=29, Physicians’ certificate
Repeal

Section 30:3-29 s repealed by L1997 ¢ 116, § 30, eff Nov. 7, 1935
last deletions by strikeouts

47




Sulu=is INSTUTUTIONS AND aGEnCizs

1987 Lezisl:n‘on one physician, although it woyld 3ive rise to stace
_Effective d::_e of L_.l987. ¢ 116, ses Historical claims against Psychiatrist who aliegedly faled (o
Note under § 50:43° 1 examine plaintifT as fequired by New Jersey's

See now,'§§ 30:4=27.3 1o 30:4-17.6, 30:4<27.10. commitment procedurs. Plan v Flicker, DNJ
Seatement: Commirges statement to Assembly, 1936, 645 F.Supp. $93.
No. 1813—L.1987, ¢. 116, se2 § 30:4=271.

e ————————

Notes of Decisions
Due process 7

7. Due process

Thers was no violation of due procass if plain.
tiff's civil commirment Papers were signed by only

30:4-30. Contents of certificate or written statement

Repeal
Section 30:3-20 is repealed by L.1987, . 116, § 30, eff Nov. 7, 1988.
1987 Legislation Sez now, §§ 30:4=273 10 30:4-27.6, 30427 10,
EfTective date of L.1987, ¢. 118, ses Historical Statement: Commitres statemant to Assembly,

Note under § 30:4-27.1. No. 1813—L.1987, . 116, see § 30:4-27.1.

30:4-33.  Misdemeanor to sign for commitment except for treatment

Repeal
Section 30:4-32 is repealed by L.1987 ¢. 116, § 30, efr Nov. 7, 1988
1987 Legislation See now, § 30:4-27.10.
Effective date of L.1937, c. 116, see Historical Statement: Committee statement to Assembly,

Note under § 30.4-27.1. No. 1813—L.1937, ¢. 116, see § 30:4-27.1.

30:4-34. County adjuster; duties; Preparation of committal papers; civil service

In each county where county counsel, county solicitor, county clerk, county
physician or county probation officer, or any of their assistants is in charge and
supervision of the Preparation of papers relating to the commitment of the tubersy.

mentally ill or mentally retarded, such person shall be known as “county
adjuster” and such duties shall, except as otherwise provided in section 2 of this
amendatorv and supplementarv act. continue to pertain to the office of such county
counsel, county solicitor, county clerk, county physician or county probation officer
or their successors in office, but, notwithstanding the foregoing. in case any other
county official or employee shall be at the time of the adoption of this act, in charge
and supervision of the Preparation of papers relating to the commitment of the
mentally ill or mentally retarded, the board—of SRoseR—freckoldays
overning bodv of the county may designate that county official or employee as
county adjuster. In all other counties the judge of the Cowsty Superior Court, with
the consent of the bewrd—os ¢hocen—frachalicss county governing bodv, shall
designate some county official or employee as county adjuster.

The county adjuster shall have charge and supervision of the preparation of
papers relating to the commitment of the mentally ill or mentally retarded in such
county, and in cuses arising in other counties in which the legal settlement appears
to be in his county. Classification under ¢ivil service rules shall not be affectad by
reason of such designation or additional duties, and additional compensation, if any,
for such services may be fixed by the bourdot ek Hda-fresholdars county governing
bodv and paid in the same manner as other county employees are paid. Each beazd
o eFssun fresholdees county goveraing bodv shall notify the various institutions for

Last additions in text indicated by Underline;
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.Note 2
the &iberewlan mentally il or mentaily retarded, of the Rane and address of the
county adjuster,

The judge of the Superior Cour: wE-aaes within the county may appoin:
the courty adjuster to act as referes for the Purpose of taking testimon« bearing
solely on the questicn of legal settlement and the financial ability of the batien: or
his legally responsible relatives to pay the cos: of maintenance and shall make return
to the court of his findings, conclusions and recommendations. Such findings,
conciusions and recommendations shall be subject to the approval of the court ang
shall not be effective unti] incorporated in an appropriate order or judgment of the
court. The county adjuster, acting as such referee, ma: subpera witnesses ard
compe! their attendance on forms approved by the court.

Amended by L.1981, ¢ 403, § 1, eff. Jan. 6, 1982,

30:4-34.1. Tenure after 3 years of service

A person who holds the position of county adjuster by virtue of holding one of the
offices under R.S. 80:4-34 and who has held the position of county adjuster

- continuously for 5 vears or more shall continue to hold the position of county

adjuster, notwithstanding he is serving in one of the offices under R.S. 30:4-34 for a
fixed term or at the pleasure of the governing body of the county, during good
behavior and efficiency and shall not be removed therefrom except for good cause.

L1981, ¢. 403, § 2, eff. Jan. 6, 1982.
Title of Act: Library References
An Act conceming county adjusters amending Counties &=45.

R.S. 3C:+-34 and supplementing chapter 4 of Title : -
30 of the Revised Statutes. L.1981. c, 405 C.J.S. Counties §§ 106, 107.

30:4-36, 30:4-37

Repeal
Sections 30:-36 and 90:4-37 are repealed by L.1987, ¢. 116, § 30, eff
Nov. 7, 1988 ,

Effective date of L.1987, ¢. 116, see Historical Statement: Committee statemen: to Assembly,
Note under § 30.4-27.1. : No. 1813—L.1987, ¢. 1186, ses § 30:4-27.1.
See now, §§ 30:4-27.17t0 30:4=27.19.

30:4-38. Class “C"; detention; commitment

Repeal

Section 20:3-38 is repealed by L1957, ¢. 116, §°30, eff Nov. 7, 1958,
1987 Legislation and. if otherwise facially valid, should be sched-
Effective date of L.198%, ¢. 116, see Historical uled for prompt hearing. Matter of 2.0, 197
Note under § 30:4-27.1. N.J.Super. 330, 434 A.2d 1287 (A.D.1984) cemifi-

i i 0] 22 3 3

Sez now, §§ 30:4-27.17 to 30:4-27.15. cation denied 101 N.J. 223, 501 A.2d 903.

Statement: Committze statement to Assembly, L5, Hearing

No. 1815-=L.1937, c. 116, see § 3042701 Section 30:4=38 and Rule $:74w7 fequiring that
‘a hearing on a class “C™ application for involun-
—— tary commitment be heid no more than 20 days
. . after admission to psychiatric hospital do nct
Notes of Decisions mean 20 days from physical entrance to the hospi-

Hearing 1.3 1al since that would create an impossibly com-

. pressed time schedule. Marter of Z2.0. 197 N.J.
Super. 330, 483 A.2d 1287 (A.D.1984) cerifica-
tien denied 101 N.J. 223, 501 A.2d 903

L In general

Absent constitutional violation. a late “C" ap- 2. Review N
plicaticn for involuntary commitment of 3 patient Saperior Court had power to order judicial
10 3 psrchiatnic hospital should be entertained review of wolurtury patient’s status in cousney

last deletions by sirikeouis
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hospital and forractly ordered review of siatus. required. Marter of Commitment of G.M, 2107
even rthough judicial raview %35 not statutorily N.J Super. 629, 526 Ad T (Ch.1987).

30:4=39. Discharge of patient as not mentally jll; notification of county adjuster:;
certificate of doubt

Repeal
Section 30:5~39 is repealed by L1937 . 116, § 30, e Nov. 7, 1938
1987 Legislation See now, §§ 30:4-27.17 1o 30:4-27.15.
Effective date of L1937, ¢. 116, sea Historical Statement: Committes Statement to Assembly,

Note under § 30:4-37.|. No. 1315~L.1987, ¢. 116, see § 30:4-2.1.

30:4=41. Notice_of judicial hearing: patients’ rights

Repeal
Section 20:3=41 is repealed by L1987 . 116, § 30, e Nov. 7, 1935,

1987 Legistation discharge from the hospital, since their cases
Effective date of L.1937, ¢. 116, see Historical Presented problems that were capable of repetition
Note under § 30271 and yet of evading review, same preblems might
Ses now, §§ 30:4-27.11 ¢o 30:4-27.16. be expected 10 arise in other cases and to contiaye

_Statement: Committes statemen: 1o Assembly, 10 divide trial courts, and liability of the patients

No. 151311957, c. 116, see § 30:4-27.1. and perhaps many other patients for the cost of

—_— their care might arguably be affected by the pro-

L. . priety of their commitment proceedings.  Marrar

Notes of Decisions : of Z.0., 197 N.L.Super. 330, 484 A.2d 1287 (A.D.

Review § 1984) certification denied 101 NJ. 223, 501 A.2d
_— 903.

5. Review
Appeals by patients involuatarily committed to
mental hospital were not rendered moot by their )

30: 442, Hearing; continuance; examination of witnesses; compensation of
county adjuster

Repeal
Section 30:4-42 is repealed by L1987 ¢. 116, § 30, eff. Nov. 7, 1933,
1987 Legislation by counsel. Matter of S.L., 94 N.J. 128, 462 A.2d

Effective date of L.1987, ¢. 116, see Historical 1252 (1983).
Note under § 30:4-27.1.

See now, §§ 30:4-27.11 1o 30:4=27 16 5. Representation of government

Statement: Committee statemen: to Assembly, County adjustor and not prosecutar had right
No. 1813—L.1937, c. 116, ses § 30.4-27.1. o appear in adversary role ar peniodic review
hearing of patient civilly committed to stare hospi.

tal as condition of parole, and thus offer of assist.

ance by prosecutor, who alleged thar his duty
included “mandate to oppose the release of an
insane committee who was the perpetrator of 3
cold-blooded, heinous crime,” but who could add
. . , h ) i ings by way of additiona] infor.
heariag has right to notice of hearing, the rightto  AOthing to proceedings : .
presents e\fidengce and the rigit to be represented  Mation, t}ad fo be "f.u,s.led as w.‘:;::: em::;:d dr}or
by Sounsel. Mutter of S.L., 94 N.J. 128, 962 A 3 aecessary even if civil commi g Proceeding
1252 (1933) Was in nature of parole hearing. ) fatter of Tri.
R fari, 138 N.J.Super. 122, 456 A.2d 123 (L.1982).

Notes of Decisions

1. In general .
Individual who is the subject of commitment -

2. Preliminary hearing )
Indizidual who is the subject of commitmenr 8. Evidence _ o .
hearing hus right to notics of hearing, the right 1o Individual is entitled 10 a judicial hearing at
present evidences and the right to be reprasented which state muyst establish grounds for commit.
Last additions in text indicated by underline;
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Note 4

ment by clear and sonvincing svidence. Mat!:r of
S.L, 94 NJ 123, 462 A.2d 1252 (1933),

30:4—4{. 30:4-45

Repeal

Sections 30:3-13 and 30:4=43 are repealed by L.1987, ¢. 116, § 30, efF
Nov. 7, 1933, : ’

Effective date of L1987, c. 116, see Historizal Statement: Commitree statement to0 Assembly,

Nate under § 30:4-27.1, No. 1813—L.1987, c. 116, see § 30.4-27 1
See now, §§ 30:4-27.3, 30:4=27.5 to 30:4-27.6,
30:4-27.9, 30:4=27.13 and 30:4=27.17.

C. VOLUNTARY APPLICATIONS

30:4~16. Voluntary application for admission for treatment

Repea]
Section 30:4-46 is repealed by L.1957, . 116, § 30, eff Nov. 7, 1953,

1987 Legisiation United States Supreme Cour: ’
1\'Emc“d‘e du;og&f-s"'l?”' ¢ H6. see Historical Minors, parental decision to have child instity.
Ote uncer § 30:4-27.1. tionalized for menta! health care subject to inquiry

See now, §§ 30:4-27.3, 30:4-27.5 to 30:4=27.6, X -
30:427.9, 30:4-27.13 and 30:4-27.17, by neutral factfinder, see Parham v. JR,, 1979, 99

Statement: Commirtee statement to Assembly, S:Cr. 2493, 42 US. 584, 61 L.Ed.2d 100,

No. 1813—L.1987, c. 116, see § 304271,

30:4-46.1. Admission for temporary period of observation upon certificate of

physician
Repeal
Section 90:4-46.1 is repealed by L.1957, ¢. 116, § 30, eff. Nov. 7, 1938
1987 Legislation - vent protections of statute providing that when
Effective date of L.1987, c. 116, see Historical  transfer or discharge on nonemergency basis of
Note under § 30:4-27.1. resident is requested by aursing home, resident or,
Ses now, §§ 30:4-27.3 30:4-27.5 t0 30:4-27.6 in case of adjudicated mental incompetent resi.
30: 4_'27'9’ '30: +27.13 anc,i 30: ‘_'2.“7_ " dent, guardian, shall be given at least 30 days

. advance notice. Brehm v. Pine Acres Nursing
Statement: Committee statement to Assembly, Home, Inc., 190 N.JSuper. 103, 462 A.2d 173

No. 1813=—L.1937, ¢. 116, see § 30:4-27.1, (A.D.1983).

Law Review Commentaries
Therapist’s duty to protect third parties. James 2 Actions

rapist’s duty to p ird parties. e . o .

E. George, Joel B, Korin, Madelyn . Quartrone In action brought under the Nursing Home Bill

. of Rights, trial judze erred in providing that
and Joyce J. Mande! (1983) 14 Rutgers L.J. 637. Rursing home and ite physician and owner and

— operator would be granted 2 new trial on a2 dam-

' age claim of the estate of a patient unless the

Notes of Decisions executnix accepted a remirtizur on the claim whers

Actions 2.5 transfer of patisnt pursuant to physician’s certifi.
€ate was improperly executed and in any event,

EE— verdict in favor of the sstate was not so dispropor-

ticnate to the wrong done to the patient thar it

2. In general . ) M3y reasonably have bezn said to have the capaci-
In nonemerzent cases, statute governing admis- ty to skock the conscience of the trial judge.

sion to a state hospital for observation for 2 pefiod  Brehm v, Pine Acres Nursing Home, Inc., 190

not excezding seven days if one is suffering from N.J.Super. 103, 462 A.2d 178 (A.D.1983).

mzatal or aervous illness or from Psychosis caused :

by drugs or aleohol and providing that if personis 4. Certificate of physician

to be lonzer detained, formal commitmant pro- Nursing home physician improperly exscuted 2

cexdings be commencad sannot be used to circum-  c2rificate. which was the basis for a transfer of 3

last celetions by strilceaale
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Note 4

patient when the cerificaze was exezured uadsr
this sestion governing commirmen: of these incap-
able of exesuting volunrary apgiications far admis.

INSTITUTIONS AND AGENCIES

sion 0 aa Insitution. Brshm v. Pire Azres Nurs-
ing Keme, Inc., 190 N.J Super, 103, 462 A.2d 175
(A.D.1933).

30:4—46.2. Discharze within observation period

Repeal
Section 30:4-46.2 is repealed by L.1987 ¢. 116, § 30, eff Nov. 7, 1388,

1987 Legislation

ETective date of L1987, ¢. 116, see Historical
Nore under § 30.4-27.1. .

Ses now, §§ 30.4-27.3, 30:+27.5 1o 3C:4=27.5,
30:4-27.9, 30:e=27.13 and 30:+27.17.

Statement: Committes tatement to Assembly,
No. t1815—L.1987, ¢. 116, ses § 30:4~27.].

30:4—43. Discharge; release of Persons not discharged

Repeal
Section 30:4-18 is repealed by L.1987, . 116, § 30, eff Nov. 7, 1953,

1987 Legzislation

ETective date of L.1987, ¢. 116, see Histercal
Note under § 30:4~27.1.

See now, §§ 30:4-27.17 to 30:4=27.20.

Statement: Committes statement to Assembly,
No. 1313—=L.1937, . 116, see § 30:4=27.1.

D. COMMITMENT AND MAINTENANCE OF PATIENTS

30:4~49. Legal settleinent in county; aliens

Notes of Decisions

Interest 2

2. Interest

In view of fact that county had available to it
the funds necessary to pay the state's claim and
had invesied those funds in certificates of deposit

30:4-58, 30:4-39

returning a substantially greater rate of return
than the percentage fixed by trial courr, trial court
did not err in awarding prejudgment interest on
state’s claim azainst county for costs of mainte.
nance of indigents confined in state institutions
and specialized residential services who had their
lezal settlements in the county. Klein v. Hudson
County, 187 N.J.Super. 433, 455 A.2d 491 (A.D.
1932) certification denied 91 N.J. 533, 455 A.2d
853. :

Repeal
Sections 30:5~58 and J0:4-59 are repealed by L.1987, ¢. 116, § 30, et

Nov. 7, 1988,

Effective date of L.1937, c. 116, see Historical
Note under § 30:4-27.1.
Ser now, § 30:4-27.21.

30:4-61, 30:4-62

Statement: Committe: statement to Assembly,
No. 1313—L1.1987, c. 116, ses § 30:4271.

Repeul
Sections 30:4-61 and 30:5-62 are repealed by L1937, ¢. 115, § 30, eff

Nov. 7, 198s.

EiTcctive date of L.195T, ¢. 116, see Historcal
Note undar § 304271,

S:atement: Committer statement to Assembly,
No. 13150 1937, ¢. 116, ses § 308271

Last acziticns in taxt indicatad by undarline;



INSTITUTIONS AND AGENCIES

30:4-68.1

Note 1

30:4-66. Those liable for patient’s suppori

Law Review Commentaries
Disatility law—guardianship and estae plan-
ning. Herber D. Hinkle (198%) 118 N.J.L.J. 753,

30:4-63. Patients unable to Pay cost of hospitalization Supported by county of

lezal settlement

Notes of Decisions

County payments 4
Interest 7

Liconsing of institution 6
Medicaid §

——

4. County payments

While accreditation by joint commission for
accreditation of hespitals is prerequisite to parzic.
ipation as a “provider” in medicaid program,
failurs of one or more state institutions housing
indigent patients to be accradited by joint commis.
sion, or loss of such accreditation, does not affset
2 county’'s responsibility under state statute
(§ 36:+=78) for payment of all cars and mainte.
nance costs of indigents hospitalized in state facili-
ties; therefore, failure of state to have all of jts
institutions accredited did not deprive county of
receiving medicaid eredit for all eligible indigent
patients at unaccredited institutions.  Klein v.
Hudson Couaty, 187 N.ISuper. 603, 455 A.2d
383 (L.1930) affirmed 1§57 N.J.Super. 433, 455
A.2d 491, certification denied 91 N.J. 533, 453
A.2d 855

Facility providing nursing and psychiatric care
exclusively for patients transferred from state psy-
chiatric hospital was a “Seate hospital for the
mentally ill” within meaning of statute (§ 30:4=
78) providing that rate to be paid by counties to
state on behalf of maintenance of county patients
in state hospitals for the mentally ill shall be one
half of actual per capita costs of maintenance of
such patients in such hospital; therefore, county
was responsible for one half of actual per capita
cost of maintenance of its indigent patients at thar
facility, Id.

5. Medicaid

An indigent's participation in or eligibility for
medicaid does not discharge or diminish a coun-
ty's responsibility under this section and

§ 30:478 for all care and maintenance costs of
indigents hospitalized in state facilities, notwith-
standing contribution of county in funding state
match for participation in federal medicaid.
Klein v. Hudsen County, 137 N.J.Super. 603, 453
A.2d 583 (L.1930) affirmed {87 N.J Super. 433,
435 A.2d 491, certification denied 91 N.J. 533,
453 A.2d 855

Action taken by commissioner of department of
human services in providing that a county would
recsive no medicaid credit for its obligation to pay
costs of hospitalized indigeats in an intermediate
care facility for the mentally retarded, whereas
federal funds received for indigents in s:ate hospi.
tals for the menully ill would be applied in
satisfaztion of a county's obligation for pavment
of costs, was within commissioner's permissible
discretionary authority. Id. :

6. Licensing of institution

Institutional licensure is not a condition prece.-
dent to a county's liability under this section and
§ 30:4-73 providing that county of legal settle-
ment is responsible for all care and maintenance
costs of indigents hospitalized in state facilicies.
Klein v. Hudson County, 187 N.J.Super. 603, 455
A.2d 583 (L.1980) affirmed 187 N.J Super. 433,
435 A.2d 491, certification denied 91 N.J. 533,
453 A.2d 85s.

7. Interest

County was liable for payment of prejudgment
interest where it Stopped making statutory pay-
ments for care and maintenance costs of indigents
hospitalized in state facilities without explanation
or resort to court for clarification of its position,
where amounts sought by plaintiffs were ar all
times readily ascertainable, and manner of arriv-
ing at amounts due was never challenged. Klein
v. Hudson County, 187 N.J.Super. 603, 455 A.2d
383 (L.1980) affirmed 87 N.J.Super. 433, 455
A.ld 491, cerification denied 91 N.J. 833, 453
A.2d 855,

30:4-68.1. Medicaid and Medicare eligible patients

Library References
Sccial Sevurity and Public Welfare =241.5,
241.60.
CJS. Social Security and Public Welfare
§§ 127, 132.

——————

Notes of Ducisions

Credit 1
last celetions by strieeouis

Interest 2

1. Credit

Actual cradit due county under this section
providing. inter alia, that maintenancs COsts to be
paid by counties for care of indigent patients in
state  hospitals  shall be  satisfied by [federal
medicaid or medicare P3yments to stite was in-
Capable of being resolved without plenary hearing.
Klein v. Hudson County, 137 N.J.Super. 603, 453

|
|
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Note 1

A.2d 583 (L.1930) affirmed 187 .\'.J.Super. 433,
455 A.2d 491, ceqtification denied 91 N.J. 533,
453 A.2d 853,

2. Interest

This section which Provides, inter alia, thac
maintenance costs to be paid by counties for care
and maintenance of indigents hospitalized in szaza
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facilities shall pe satisfied by federa] medicaid or
medicare pavments to state did not afford reljef 0
county in form of credi: for Prejudgment inrerest
on pavments county failed to maks. Klein v.
Hudson County, 137 N.J Super. 603, 433 A.2d
583 (L.1930) affirmed 137 N.J Suger. 433, 455
A.2d 491, ceftification denied 91 N.J. 533, 453
A.2d 853, ‘

© 30:4-68.2. Monthly personal needs allowance

A person who is a resident of an institution as defined by R.S. 30:4-23 who is not

eligible for medical assistance under the “N

ew Jersey Medical Assistance and Health

Services Act,” P.L.1963, ¢. 413 (C. 30:4D-1 et seq.), but who is a recipient of other
State assistance, shall be entitled to a $33.00 monthly personal needs allowance.

L.1985, ¢. 292, § 1.

Senate Institutions, Health and Welfare Committee Statement
Assembly, No. 1955~—L.1983, c. 292

This bill increases the monthly personal needs allowance from $25.00 to
$33.00 for all residents of mental hospitals and State developmental centers
for the mentally retarded who are not eligible for Medicaid or Supplemental
Security Income assistance but who are receiving other State assistance.

The federal government originally provided in 1974 that recipients of
Supplemental Security Income (SSI) assistance who reside in nursing facili-
ties and long-term care State and county institutions are eligible for a
monthly §25.00 personal needs allowance. The State has since maintained 3

policy of equity for non-SSI recipients r.

esiding at these facilities and set the

personal needs allowance for State-supported residents of these facilities at

the same rate of $25.00 per month.

This bill, which is identical to Senate Bil] No. 1878, is a companion bil] to
Assembly Bill No. 1049 and Senate Bill No. 1576, These bills increase the
personal needs allowance $10.00 for recipients of Medicaid and SSI who
reside in nursing facilities or State or county institutions.

institutions and receive State assistance byt who do not qualify for Medicaid
or SSI. The estimated annual State cost of increasing the monthly allow-

ance $10.00 to $1035,000.00. Since thes

@ persons do not qualify for federal

assistance, federa] financial matching is not available.

e —————

Sections 2, 3 of L.1985, ¢. 292, approved Au-
Bust 14, 1983, provide:

“2. The Commissioner of Human Services
shall, pursuant to the provisions of the ‘Adminis-
trative Procedure Act,’ P.L.1968, ¢. 410 (C.
52:14B~1 et $6q.), adopt rules and regulations
fnecessary to effectuate the purposes of this act.

30:4~78. Rates for maintenance of st

“3. This act shall take effect 60 days after
enactment.*

Title of Act:

An Act providing for the increase of personal
needs allowances and supplementing chaptar 4 of
Title 30 of the Revised Statutes. L.1985, ¢. 292

ate patients and convict and criminal

mentally ill and Payment thereof

Notes of Decisions

Interest 9
Licensing of institution 8
Medicaid 7

State hospital for mentally il ¢
—_—

3. County payments

While accreditation by joint commission for
accreditation of hospitals s prerequisite to partic.
ipation a2y a “provider” in medicaid program,
failure of one or more state in<titutions housing

Last additions in text indicated by uncerline;
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indigant patieats tg be acereditad by joing commis.  $33 (L.1980) affirmed. 187 N.JSuper. 433, 458
sion, or loss of such aceredicarion, dees not 2ffacy A2 49], certification denjed 9 NJ. 833, 453
4 county’s responsibility under this section for A.2d 853, !

payment of a_ﬂ Care .‘"d m:m:.e.n_:mu C“ﬂf of Action taken by commissioner of departmenc of
indigents hospitalizeg in state fén:lh.nes.; therefore, human services in Providing that 5 county would
failure of state to Rave all of its institutions ac. feceive no medicaid cregie for its obligation 1o pay
credited dig ot deprive county of feselving ets of hospitalized indigents in 3 intermediate
Mmedicaid credit for all ehgxb!e'mdxgenz patients at ity for the mentally retarded, whereas

ufx;c:r_edi\{ejd;nstiru:é%ns. i(slexn : Hudson Coun. federal funds recsived for indigents in seare hospi.
ty. 187 ) J-Super. 603, «3. Ald 533 (L.l939) tals for the meatally I woylg be applied in
affirmed 1397 N.J Super. 433, 455 A.24 491, certi- ;

fication denied 91 N J 533,453 A.2d 855, of costs, was within commissioner's permissible
6. State hospita] for mentally i discrezionary authoriry, g4,

Facility providin nursing and sychiatric care s s
exclusively ,:'or pa:iegms transgferredpt'rom state psy- s LxFenfnng 0.{ msntun.on L
chiatrie hospital was “State hospital for the Institutiona] hc:ns.urg s not a condirion prece.
meawally il within meaning of this section pro-  dent to g county’s liability ynder § 30:4-68 ang
viding that rate o be paid by counties to state on  this section providing tha; county of lega! settle.
behalf of maintenance of county patients in stae  ment is responsible for all care and Maintenance
hospitals for the mentally il shall be gne half of  costs of indigents hospua_hzed_m state facilitjes,
8ctual per capita costs of maintenance of sych  Klein v, Hudson County, 187 N-1.Super. 603, 455
patients in sych hospital: therefore, county was  A.2d 533 (L.1950) .‘m“f“‘d 137. ‘\-J-S“E“‘ 433,
fesponsible for gne half of actual per Capita costof 455 A.24 84595[' certification denied 91 N.J. 533,

ty. Klein v. Hydsen County, 137 N.J Super, 603, 9. 1
435 A.2d 585 (L1930 affitmed 187 NJSuper 9 Interest

433, 455 A.2d 491, certification denied 91 ;5 County was liable for Pavment of prejudgment
333, 455 A.2d 8ss. interest where it stopped mMaking Statutory pay.

ments for care ang maintenance costs of indigents
7. Medicaid ospitalized in state facilities withoy, explanation

Medicaid does not discharge or diminish 5 coun-  where amounts sought by plaintiffs were at 3
ty's responsibility ynder § 30:4-63 ang this sec. times readily ascertainable, angd manner of arrjv.
tion for all care and maintenance costs of indi. ing at amounts due was pever challenged. Klein
8ents hospitalized in state facilicies, Rotwithstand. Hudson County, 187 N.J Super. 603, 455 A.2d
ing contribution of county in funding stare mawch  s33 (L.1980) affirmed 187 N.J Super. 433, 455
for Participation in federa] medicaid. - Kjein Y- A2d 49], certification denied 91 NJ. 533, 453
Hudson County, 187 N.J.Super. 603, 4ss Add A2 gss

ARTICLE 4. coN FINEMENT AND TRANSFER OF INMATES

30:4-81. Confinement for observation; transportation and delivery

. Repeal
Section 90:4=81 is repealed by L1937 ¢ 116, § 30, ¢ Nov. 7, 1953,

1987 Legislation Statement: Committee statement to Assembly,
Effective date of L.1987, c. 116, see Historical N, 1813—L.1937, ¢. 116, see § 30.4-37|.
Note under § 304271 '
See now, §§ 30:4-27.5 1o 30:4=27.6, 30:4-27.9,
and 30:4~27.22.

30:4-82, Confined Persons transferred to institutions for mentally ill op mentally
retarded; order of court; procedure

Repeal
Section 30:5-82 is repealed by L1957 ¢ 116, § 30, eff Aoy 7, 13953

1987 Legislation Statement: Committes Statement to Assembly,
Effective date of L.1987, ¢, 116, see Historical  No. IS13—L 1937, ¢. 116, see § 304271,

Note under § 304271,
Sez now, §§ 30.&-275 to 30:4-27 6, 30:4=273,

and 30:4-27.22.

last deletions by Sriceouts
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MEMORANDUM

TO: Honorable Barbara Byrd Wecker

FROM: Paula s. Levy A5¢
DATE: November 21, 1989
RE: Judicial Review of Voluntary Hospitalization:

Impact on Privacy Interests

Attached is a memorandum of law on the issue whether the
proposed amendment to R. 4:74-7, providing for judicial review of
voluntary psychiatric hospital admissions, would impermissibly
burden the admittees' interests in privacy. Under the relevant
federal and state constitutional decisions concerning disclosure
of medical and other personal information, the proposed rule
would be a valid exercise of governmental authority.

The amendment would call for review of two classes of
admittees: (1) those who have converted from committed to volun-
tary status, either before or after the initial commitment hear-
ing, Proposed R. 4:74-7(f); and (2) those who ostensibly have

admitted themselves voluntarily to a short-term care or psychia-

Aﬁnvﬁmuyl&AnEbualcpponunQthquwv
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tric facility, or to a Special psychiatric hospital.?! Proposed
R. 4:74-7(h). 1In both cases, the hospital would disclose the
names of voluntary admittees to the court and to either this
office or assigned counse]. Counsel would meet with the admittee
and the court would schedule hearings to review voluntary

status.2

RELEVANT CASELAW

The leading case is whalen v. Roe, 429 U.S. 589, 97 S.Ct.

869 (1977), in which the United States Supreme Court held that a
disclosure of medical information to a government agency did not
invade any constitutionally prote;ted right or liberty. Id. at
603-4, 97 S.Ct. at 878. This case involved a far greater intru-
sion into privacy than the pProposed amendment would require. 1In
Whalen, a New York statute required Physicians to forward all
drug prescription slips on certain types of drugs to the New York
Department of Health for storage and analysis; the slips con-
tained the patient's hame, address and age, and the plaintiffs in
Whalen had offered to prove that they were deterred from seeking
necessary medical treatment due to the disclosure. Id. at 592-5,
97 S.Ct. at 873-4.

The Supreme Court, while recognizing a privacy interest in

non-disclosure of personal information, id. at 599, 97 s.ct. at

l. These latter terms are defined by reference to N.J.S.A. 30:4-
27.2(bb), and (u), respectively. R. 4:74-7(2).

2. Those admitted voluntarily would be reviewed only if their
admission is not truly voluntary. Proposed R. 4:74-7(h)(1). a1l
hospital records are kept confidentIal, and all proceedings are
in camera and records sealed.
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876, nevertheless minimized both the invasiveness of the disclo-
sure to government officials in that case, and the chilling
effect on the plaintiffs’ rights to determine their own treat-
ment, finding that the disclosures were not * meaningfully
distinguishable from a host of other unpleasant invasions of
Privacy that are associated with many facets of health care."
Id. at 602; 97 S.Ct. at 87s.

Following Whalen, both the Third Circuit Court of Appeals
and the New Jersey courts have repeatedly found that legitimate
governmental interests embodied in reporting requirements out-
weigh the constitutional privacy interest in non-disclosure of

medical and other personal information.' United States v.

Westinghouse Elec. Co., 638 F.2d 570 (34 cir. 1980) (disclosure
by employer of employees' medical files to National Institute for
Occupational safety and Health); Fraternal Order of Police v.

City of Philadelphia, 812 F.2d 105 (34 cir. 1987) (disclosure of

psychiatric histories of applicants for special unit to police
department);3 Shoemaker v. Handel, 608 F.Supp. 1151 (D.N.J.

1985), aff'd. 79s F.2d 1136 (34 Cir. 1986), cert. den. u.s.

3. The court held that the voluntariness of the job application
in that case did not preclude assertion of pPrivacy rights, though
it would go to the weight of those interests. Thus, the court
Suggested that a volunteer has less right to complain of disclo-
sures which are a condition of his or her application for a
governmental opportunity or benefit. Similarly, voluntary admit-
tees' privacy rights are less weighty than those of committed
patients who are routinely listed for hearings pursuant to R.
4:74-7. It is recognized that public policy encourages voluntary
treatment and that disclosure could have an inhibiting effect as,
e.g., in HIV testing.
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Jockeys to disclose all drugs they are taking); McKenna v, Fargo,

451 F.Supp. 1355 (p.N.J. 1978), aff'd. eo3 F.2d 575 (34 cir.

1979) (Jersey City Pire Department may require applicants for

ment agencies, to Casino Control Commission): See Kenny v, Byrne,
144 N.J.Suger. 243 (App. Div. 197¢), aff'q. 7s N.J. 458 (1978)
(public financia) disclosure by state officers); Lehrhaupt v,
Flynn, 140 N.J.Suger. 250 (App. Div. 1976) (local financia]l dis-

closure ordinance). These cases provide Substantial authority

individual'g Privacy interest varies, depending on the nature of

at 112. 7The disclosure contemplated by the Proposed amendment is

only the court and counsel would receive it. Moreover, indi-

viduals could avoid disclosure by choosing voluntary admission to
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community hospital psychiatric units, as noted above at 2, n.l.
Therefore, the incursion into admittees' privacy interests is
virtually de minimis.

This privacy interest is further diluted by the fact that
disclosure to court and counsel is traditional and expected,
especially in public inpatient units and special hospitals, where
commitment hearings are held routinely. See N.J.S.A. 30:4-27.5

(c) (commitments must be made to these facilities); N.J.S.A.

30:4-34 (county adjuster investigation of settlement and

financial ability of all patients). The Supreme Court in wnalén§¥ y;

held that the expectation of privacy is less reasonable in modern
medical care precisely because disclosutes are common, as noted

above at 3. See also, Fraternal Order, 812 F.2d above at 114

(historic disclosure requirement reduces employees' expectation

of privacy):; Shoemaker v. Handel, 795 F.2d 1136, 1142 (34 Cir.

1986) (in traditionally regulated industry, jockeys' justifiable
privacy expectations are reduced).

This disclosure is for the admittees' benefit, as noted in
the Subcommittee's report and recommegdation, thus again reducing

the potential harm of the intrusion 1n%6 privacy. See Westing-

house, 638 F.2d above at 579 (protective purpose of occupational

safety institute's research reduces likelihood that disclosure

will deter employees from seeking treatment); Lora v. ppard of

Education of City of New York, 74 F.R.D. 565 (E.D. N.Y. 1977)
(need for plaintiff class discovery outweighed privacy interests

of individual class members).
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In fact, the amendment would not compromise at all the
privacy of committed individuals who convert to voluntary statys,
because their identities and admissions are already known to
court and counsel. R. 4:74-7. The Appellate Division rejected a

similar suggestion in Kenny v. Byrne, above, There, Etate

officials interposed privacy concerns against an executive order
because it required pPublic disclosure of financial information,
even though the same information had been disclosed already under
another provision. The court found the officials’ argument to be
"specious.™ Kenny v. Byrne, 144 N.J. Super., above at 25¢.

Public policy permits limited disclosures of confidential
information when necessary to help institutionalized persons.
The Access to Confidential Records Act expressly authorizes
disclosure of medical information to an institutional admittee’ s
lawyer where it appears that such information is to be used for
the person's benefit. N.J.S.A. 30:4-24.3.

The Public:Advocate reports that under Rule 4:74-7, as it is
now formulated, all minors admitted to psychiatric hospitals,
whether they are voluntary or involuntary, are reviewed by the
court. Their parents' consent to their hospitalization is not
relevant for purposes of judicial review. He has never had a
parent object to his Seeing a minor on the grounds that the
Public Advocate is violating any privacy right. He has had
objections from parents who do not understand that they cannot
admit their children to a hospital without having the admission
questioned by an attorney and the court, but the objections
always go to parental rights, not to privacy.
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Adults seeking in-patient voluntary psychiatric care who are
covered by any kind of medical insurance have to consent to
disclosure of their records and other information in order to

obtain third party reimbursement.

PSL:smm




